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COKB  T.  MICHIGAN  CENT.  H.  CO. 
(Supreme  Court  of  Michigan.     Oct   1,  191S.) 

MaSTEB   and   SkBYART  (I  234*)— CONTBIBTTTO- 
BT  NeOUOENCB— DiBOBKDIBRCK  OF  RXTLES— 

CoupuNQ  Cabs. 

A  rule  of  a  railroad  company,  of  which  a 
brakeman  had  knowledge,  prohibited  him  from 
placing  in  a  train  any  cars  with  defective  cou- 
plings nntU  he  had  reported  same  to  the  yard- 
master  or  conductor.  Plaintiff,  a  brakeman, 
knowing  that  a  conpler  was  defective,  was  at- 
tempting to  open  the  knuckle  of  the  coupling  so 
that  the  car  could  afterwards  be  placed  in  a 
train  which  he  was  making  up  when  an  engine 
suddenly  backed  against  the  car,  and  he  was  in- 
jured. Held,  that  he  was  guilty  of  contributory 
negligence,  to  which  bis  injury  was  directly 
attributable,  and  precluded  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Senant,  Cent  Dig.  SS  684-686,  706-709 ;  Dec. 
Dig.  {  134.»] 

Error  to  Circuit  Court,  Ogemaw  County; 
Kelson  Sbaxpe,  Judge. 

Action  by  Bussell  E.  Coke  against  the  Mich- 
igan Central  Railroad  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Argued  before  STEERE,  G.  J.,  and 
MOORE,  McAXVAY,  BROOKE,  KTJHN, 
STONE,  OSTRANDER,  and  BIRD,  JJ. 

Abbott  ft  Abbott,  of  Detroit,  for  appellant 
George  M.  Humphrey,  of  Saginaw  (Cooley  & 
Hewitt  of  Bay  City,  and  Humphrey  &  Grant, 
of  Saginaw,  of  counsel),  for  appellee. 

KUHN,  J.  This  action  was  brought  by  the 
plaintiff  against  the  defendant  to  recover 
damages  for  Injuries  received  on  January  22, 
1909,  while  In  ttie  employ  of  the  defendant  as 
a  freight  and  yard  brakeman. 

On  the  night  of  the  accident,  while  In  the 
yards  at  Grayling,  Mich.,  the  plaintiff  was  or- 
dered to  couple  onto  about  30  cars  stand- 
ing off  the  main  line  of  the  defendant  compa- 
ny, and  proceed  with  them  to  Bay  City.  How- 
ever, as  a  passenger  train  was  about  due,  the 
plaintiff  received  orders  to  proceed  to  the  de- 
pot and  there  received  orders  to  back  Into  the 
clear  of  what  was  known  as  "engine  lead," 
in  order  to  let  the  passenger  train  pass.  The 
order  to  back  Into  the  "engine  lead"  also  in- 


volved another  order  to  pick  up  10  can  of 
merchandise  that  were  located  on  a  side- 
track. No.  1.  Upon  attempting  to  back  Into 
"engine  lead,"  it  was  discovered  that  the  train 
was  too  long  for  the  lead,  and  plaintiff  was 
ordered  to  cut  off  the  engine  and  head  car  and 
proceed  with  the  same  to  sidetrack  No.  1, 
where  the  10  cars  of  merchandise  were  to  be 
picked  up.  In  order  to  comply  with  this  or- 
der, the  plaintiff  undertook  to  uncouple  be- 
tween the  first  and  second  cars  In  the  train  by 
the  use  of  the  uncoupling  devices  with  which 
the  cars  were  equipped.  He  was  on  the  left 
side  of  the  train,  and  tried  to  puU  the  pin  to 
make  the  uncoupling  by  using  the  lever  at  the 
head  of  the  second  car.  This  lever  runs  out  on 
the  end  of  the  cars  to  the  outside,  so  that  the 
brakeman  would  not  have  to  go  between  the 
cars  to  open  the  conpler.  He  tried  It  sever- 
al times  and  jerked  and  pulled, 'and  also  sig- 
naled the  engineer  to  start  and  back  his  train 
a  number  of  times;  but  the  uncoupling  device 
would  not  work,  and  he  then  climbed  over  one 
of  the  cars  to  the  opposite  side  of  the  train 
and  made  use  of  the  lever  on  the  head  car, 
which  worked  and  resulted  In  uncoupling  the 
cars.  Plaintiff  then  signaled  the  crew  of  the 
engine  to  go  ahead  In  the  direction  of  side- 
track No.  1,  and,  as  soon  as  the  engine  and 
car  passed  out  of  view,  stepped  In  between 
the  tracks  at  the  end  of  the  car,  and  stood 
looking  at  the  drawhead  with  his  lantern  on 
the  wrist  of  his  left  hand.  He  placed  his  left 
hand  on  the  knuckle,  and  took  hold  of  the  pin 
in  an  effort  to  see  if  the  pin  could  be  released, 
and  while  thus  engaged,  through  some  misun- 
derstanding of  signals,  the  engine  and  car 
backed  Into  and  against  the  car  which  the 
plaintiff  was  examining,  and  plaintiff's  left 
hand  was  caught  between  the  drawheads  of 
the  two  cars  and  severely  Injured.  The  acci- 
dent occurred  about  12:15  o'clock  at  night, 
and  It  was  very  dark  and  rainy. 

Plaintiff's  declaration  counts  u^n  a  viola- 
tion of  Act  No.  234  of  the  Public  Acts  of  1907, 
which  made  it  unlawful  for  the  defendant  to 
use  on  its  lines  within  tills  state  any  car  not 
equipped  with  couplers  which  could  be  cou- 
pled  automatically   by   impact,   and   which 


•For  other  cases  see  sama  toplo  auad  SMtion  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Kay-No.  Sariaa  A  Rap'r  Indexes 
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could  be  nnconpled  without  the  necessity  of 
men  going  in  between  the  ends  of  the  cars. 
At  the  close  of  the  plaintiff's  case,  the  court 
directed  a  verdict  for  the  defendant,  and  the 
question  that  now  presents  itself  is  whether 
under  all  the  evidence  the  case  should  have 
been  submitted  to  the  Jury. 

The  only  evidence  before  the  court  was 
that  given  by  the  plaintlfl  himself.  It  was 
urged  In  the  court  below,  and  is  also  here, 
that  the  undisputed  proofs  conclusively  show 
that  plaintiff  himself  was  guilty  of  negligence 
which  contributed  to  his  injuries.  It  was 
shown  that  one  of  the  rules  of  the  company, 
known  as  No.  629,  provided  as  follows:  "In- 
asmuch as  the  couplers  of  cars  or  engines 
cannot  be  uniform  in  style,  size,  or  strength, 
and  are  Uable  to  be  broken,  and  dangerous  to 
those  engaged  in  coupling  them,  all  employes 
are  enjoined,  before  coupling  cars  or  engines, 
to  examine  and  know  the  kind  and  condition 
of  the  drawhead,  drawbar,  bumper,  link,  and 
coupling  apparatus,  and  are  prohibited  from 
placing  In  the  trains  any  car  with  a  defective 
coupling,  until  they  have  first  reported  its  de- 
fective condition  to  and  receive  instructions 
from  the  yardmaster  or  conductor.  Sufficient 
time  is  allowed  and  may  be  taken  by  em- 
ployes in  all  cases  to  make  the  examination 
required."  It  appears  by  a  writing  signed  by 
the  plaintiff  that  he  was  furnished  with  a 
copy  of  the  printed  rules  and  regulations  of 
the  company,  and  that  he  bad  read  rule  629, 
and  had  agreed  to  make  himself  familiar 
with  it  and  govern  himself  by  it. 

It  Is  claimed  that  plaintiff  was,  at  the  time 
of  the  accident,  endeavoring  to  do  his  duty  un- 
der the  existing  conditions,  and  that  his  first 
duty  under  this  rule  was  to  make  an  inspec- 
tion of  the  defective  coupler,  and  If  he  found 
it  to  be  In  improper  condition,  then  to  make 
the  report  as  required  by  the  rule.  It  appears 
that  at  the  time  of  the  accident  the  conduc- 
tor of  the  train  was  at  the  depot,  and  the 
yardmaster  in  dose  proximity,  as  he  was  the 
first  person  to  come  to  plaintUT's  assistance 
after  the  accident  It  is  urged  on  the  part 
of  the  defendant  that  the  record  does  not 
warrant  the  claim  made  by  plaintiff,  and  that 
as  a  matter 'of  fact  the  plaintiff,  knowing  that 
the  coupler  was  defective,  went  into  the  place 
of  danger  to  attempt  to  make  it  possible  to 
make  a  coupling  with  the  defective  car  in  or- 
der that  it  could  be  hauled  to  Bay  City,  and 
had  no  intention  of  notifying  either  the  con- 
ductor or  yardmaster,  and  was  admittedly 
violating  the  rule.  The  testimony  of  the 
plaintiff  with  reference  thereto  was  as  fol- 
lows: 

On  direct  examination:  "I  then  gave  the 
engineer  the  signal  to  go  ahead.  I  stepped  in 
after  that,  and  the  engineer  went  ahead. 
Then  he  went  out  of  sight;  he  wouldn't  have 
gone  over  20  feet  to  go  out  of  sight  that  night 
It  was  very  dark,  rainy,  foggy  night  I  then 
commenced  to  see  if  I  could  get  this  coupler 
open  on  the  head  end  of  the  second  car,  so 


that  when  I  went  to  couple  on  again  I  would 
have  a  coupler  ready  to  couple  onto,  so  I 
wouldn't  have  to  stop  and  open  the  knuckle." 
On  cross-examination:  "After  I  had  un- 
coupled, I  gave  the  signal  for  the  engine  to 
go  ahead,  and  they  went  out  of  sight  I  had 
a  lantern  with  me.  After  I  gave  the  signal, 
and  they  started,  I  waited  for  them  to  pull 
away  out  of  sight,  which  was  about  20  feet, 
before  I  went  in.  I  didn't  hear  the  engine- 
when  it  stopped.  Q.  Didn't  pay  any  atten- 
tion to  that?  A.  No,  sir.  Q.  Then  you  went 
right  in  front  of  this  coupler,  did  you?  A. 
Not  direct  in  front ;  no,  beside  it  Q.  I  think 
you  said  you  turned  your  back  toward  the 
engine?  A.  I  did.  Q.  Well,  if  you  turned 
your  back  toward  the  way  the  engine  went 
you  were  fronting  the  coupler,  weren't  you? 
A.  I  was  fronting  toward  the  car,  but  not  di- 
rect in  front  of  the  coupler.  I  was  along- 
side of  the  coupler.  I  was  about  even 
with  the  end  of  the  coupler.  Q.  Now  de- 
scribe what  you  did  with  your  hands,  what 
you  did?  A.  I  placed  my  left  hand  on  top  of 
the  knuckle,  took  hold  of  the  top  of  the  pin, 
and  tried  to  work  it  up,  at  the  same  time 
pushing  up  with  my  left  hand.  I  tried  to 
pull  up  the  pin.  Q.  Well,  when  you  tried  to 
do  that,  was  that  when  you  discovered  tliat 
the  coupler  had  something  wrong  with  it?- 
A.  No,  sir;  I  discovered  that  when  I  tried 
to  uncouple  from  the  other  side.  I  discov- 
ered that  the  lever  would  work,  but  that  tlie- 
pin  would  not  The  lever  would  work  to  a 
certain  extent  so  far  as  the  pin  would  allow 
it  to  go.  I  couldn't  draw  the  pin  with  the 
lever.  When  I  tried  to  work  the  pin  up  with 
my  hand,  I  discovered  that  it  was  Jammed 
and  pounded  up.  Q.  Well,  didn't  it  suggest 
itself  to  you  that  that  was  an  improper  car 
to  be  hauled  by  the  company?  A.  Tes,  air; 
it  did.  Q.  Ton  thought  that  the  coupler  was 
so  defective  that  the  car  ought  to  be  put  out 
of  the  train?  A.  Yes,  sir.  Q.  Did  you  tell 
anybody  to  put  it  out?  A.  No,  sir;  there 
wasn't  anybody  there  to  telL  Q.  Why,  I 
thought  you  said  that  Yardmaster  Rictiard- 
son  was  right  there  and  helped  you  over  to 
the  depot  after  your  injury?  A.  He  came 
Just  at  that  time  that  I  got  hurt  He  wasn't 
there  at  the  time  I  was  working  on  this 
knuckle.  Q.  Well,  yon  know  that  he  was 
round  there?  A.  Well,  I  don't  know  Just 
where  be  was,  no.  I  had  seen  him  before, 
and  I  knew  that  there  was  a  yardmaster  on 
duty  there  some  place  in  the  yard.  Q.  Why 
didn't  you  report  it  to  the  conductor?  A.  My 
conductor  was  in  the  depot  getting  orders. 
Q.  Certainly,  why  didn't  you  go  over  and 
tell  him  there  was  a  defective  car  there  un- 
fit to  be  hauled?  A.  Well,  I  was  going  to  try 
first,  and  see  if  I  couldn't  get  it  open.  Q. 
But  you  had  determined  in  your  own  mind 
that  it  was  not  a  fit  car  to  be  lianled,  hadn't 
you?  A.  I  had  in  a  way,  yes.  Q.  Why  didn't 
you  go  and  tell  the  conductor  so?  A.  Well,  I 
hadn't  thought  of  It  yet  /-^^jp^^)^  thought 

Digitized  by ' 


Mich.) 


OOKE  T.  HICmQAN  CENT.  R.  CX>. 


8 


of  it?  A.  No,  not  yet,  I  badn't  Q.  What 
were  you  adjusting  the  knnckle  for?  A.  To 
get  it  open,  and  bare  it  open  and  ready  to 
ctraple  on  wben  I  come  back  to  it  Q.  Tben 
yon  were  going  to  couple  tbose  cars  onto  it? 
A.  Tes,  At.  Q.  To  tbe  end  of  tbat  defec- 
tlre  car?  A.  Yes,  sir.  Q.  What  for,  to  haul 
It  to  Bay  Caty?  A.  Tea,  sir.  Q.  Why  didn't 
you  tell  the  conductor?  A.  Well,  I  hadn't 
thonght  of  it  yet  Q.  Yon  intended  to  leave 
it  in  the  train  and  haul  it  to  Bay  (^ty  with- 
out calling  anybody's  attention  to  it?  A.  I 
was  Intending  to  speak  to  my  conductor  whexi 
I  got  a  dance.  Q.  Well,  then,  when  tbe  en- 
gine and  other  car  had  left  it  why  didn't 
fon  report  it  and  uncouple  it  to  be  taken  out? 
A.  I  hadn't  thought  of  that  yet" 

It  seems  to  us  tbat  the  irresistible  conclu- 
sion from  this  evidence  is  tbat  tbe  defend- 
ant's contention  is  the  correct  one.  At  no 
ttme  does  he  state  tbat  his  purpose  in  going 
In  between  the  tracks  was  to  make  tbe  ex- 
amination required  by  the  rule,  but  does 
PMitiTely  say  that  bis  purpose  was  to  get 
tlie  knuckle  open,  "and  have  it,  open  and 
ready  to  couple  on  when  I  come  back  to 
it,"  although  he  admitted  that  he  knew  at 
the  time  tbat  tbe  coupler  was  so  defective 
tliat  the  car  ought  to  be  put  out  of  tbe 
train.  Under  the  repeated  rulings  of  this 
court,  such  conduct  on  the  part  of  the  plain- 
tiff has  been  held  to  be  such  contributory 
negligence  as  to  bar  recovery.  Lyon  v.  D.,  L. 
&  Ll  U.  B.  B.  Co.,  31  Mich.  429 ;  Gardner 
V.  M.  C.  B.  B.  Co.,  58  Mich.  684,  26  N.  W. 
301 ;  Brennan  v.  Ballroad  Co.,  93  Mich.  156, 
53  N.  W.  358 :  Wilson,  Adm'r,  v.  Railroad  Co., 
94  Mich.  20,  53  N.  W.  797;  Lendberg  v. 
Brotherton,  I.  M.  Co.,  97  Mich.  443,  56  N.  W. 
&46;  Loranger  v.  L.  S.  &  M.  S.  B.  R.  Co., 
104  Mich.  80,  62  N.  W.  137;  Whalen  v.  M. 
a  B.  B.  Co.,  114  Mich.  512,  72  N.  W.  323 ; 
FInhrer  v.  L.  S.  &  M.  S.  R.  B.  Co.,  121  Mich. 
212,  80  N.  W.  23 ;  Moyer  v.  A.  A.  B.  B.  Co., 
159  Mich.  645,  124  N.  W.  542 ;  Jones  v.  P. 
M.  B.  B.  Co.,  168  Mich.  1,  133  N.  W.  993. 

This  conduct  wag  also  in  violation  of  a 
penal  statute  of  this  state  (section  6286,  C. 
U  1897):  "It  shall  be  the  duty  of  every  raU- 
road  corporation  in  this  state  to  furnish  to 
each  of  its  employ^  of  every  grade  a  printed 
or  writtoi  copy  of  its  rules  and  regulations 
rdatlve  to  their  respecttve  duties,  and  any 
conductor,  engineer,  servant  4r  other  employe 
of  any  such  railroad  corporation,  who  shall 
knowhigly  violate  any  of  the  printed  or  writ- 
ten mles  or  regulations  of  such  company, 
shall  be  subjected  to  a  fine  of  not  less  than 
tirenty-five  dollars  nor  more  than  one  hun- 
dred dollars,  or  to  an  imprisonment  in  the 
coonty  }ail  not  more  than  three  months,  or 
both  such  fine  and  imprisonment  in  the  dis- 
cretion of  the  court" 

If  he  had  performed  the  duty  Imposed  upon 


him  by  the  rule,  and  as  soon  as  he  had  de- 
termined that  tbe  coupler  was  defective  re- 
ported tbe  fact  to  his  conductor  or  yardmas- 
ter,  the  accident  would  undoubtedly  not  have 
occurred.  The  injuries  are  therefore  direct- 
ly attributable  to  big  own  negligence. 

For  the  reasons  stated,  a  verdict  for  the 
defendant  was  properly  directed,  (ind  the 
judgment  is  affirmed. 

STEBBE,  C.  J.,  and  McALVAY,  BROOKE, 
STONE,  and  BIBD,  JJ.,  concurred. 

OSTRANDEB,  X  (concurring.  It  is  alleg' 
ed  in  the  declaration  that  after  effecting  the 
uncoupling  of  tbe  car  plaintiff  discovered 
that  the  coupling  would  not  automatically  ad- 
just itself  for  recoupUng;  "that  it  was  the 
duty  of  plaintiff,  pursuant  to  orders  given 
him,  to  recouple  the  engine  and  other  car  to 
the  said  car  in  question,  and  thereby  con- 
nect up  his  train  for  its  departure."  It  la 
further  alleged  that  "accordingly,  when  plain- 
tiff observed  tbat  said  defective  coupling  on 
said  car  would  not  automatically  adjust  it- 
aelf  so  as  to  automatically  couple  onto  the 
other  cars  to  which  the  engine  was  attached, 
the  plaintiff,  as  bis  duty  required,  undertook 
the  work  of  adjusting  the  same  by  hand,  and 
in  his  efforts  so  to  do,"  and  while  he  was 
so  employed,  the  engine  and  forward  car 
were  backed  into  the  car  upon  which  he  was 
working.  There  Is  no  dispute  about  the  facts. 
Plaintiff  claims  that  the  duty  he  was  perform- 
ing is  imposed  by  rule  No.  629.  The  trial 
court  was  of  opinion  that  the  rule  imposed 
no  such  duty.  Upon  the  argument  I  was  im- 
pressed that  only  by  a  technical  and  im- 
practicable Interpretation  of  the  rule  could 
it  be  said  that  plaintiff  was  forbidden  by  the 
rule  to  make  further  examination  of  the 
coupler  to  ascertain  whether  the  engine  could 
be  coupled  to  the  car.  Setting  aside  the  rule, 
it  would  seem  to  be  a  proper  thing  for  him 
to  make  tbe  examination.  There  were  28 
cars  behind  it  on  the  siding,  and,  whether  it 
should  or  should  not  be  determined  upon  his 
report  to  carry  the  car  to  Bay  City,  it  was 
necessary  to  move  it  in  order  to  release  the 
other  cars.  But  the  court  also  said,  "There 
is  no  negligence  shown  on  the  part  of  the 
company  tbat  caused  or  contributed  to  his 
injury,"  and  with  this  view  I  concur.  Plain- 
tiff, assuming  that  he  was  doing  his  duty, 
was  injured,  not  because  the  coupler  was  de- 
fective, but  because  of  what  occurred  after 
its  condition  was  discovered.  Betterly  v. 
Boyne  City,  etc.,  R.  Co.,  158  Mich.  385,  122 
N.  W.  636,  is  an  instructive  case. 

I  concur  in  affirming  the  Judgment 

MOORE,  J.,  concurred  with  OSTBAN- 
DEB,  J. 
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PARKINSON  ▼.  PARKINSON. 
(Supreme  Court  of  Michigan.     Oct  1,  1913.) 

1.  Equitt  (I  219*)— Plkading— Demtikbeb— 
Laches. 

In  a  suit  in  equity,  the  question  of  laches 
of  the  complainant  may  be  raised  by  demurrer 
to  the  bill. 

[Ed.  Note.— For  other  cases,  see  E!quity,  C3ent 
Dig.  §i  496,  49S-500 ;   Dec  Dig.  i  219.*) 

2.  Husband  ahd  Wife  (|  288*)  —  Actions 
FOB  Sepabatb  Maintenancb— Defenses— 
Laches. 

Where  a  wife  delayed  for  several  years  aft- 
er desertion  by  her  husband  to  bring  a  suit 
under  Comp.  Laws  1897,  ^  8686,  which  confers 
on  chancery  courts  jurisdiction  to  compel  hus- 
bands to  support  their  wives,  during  a  consider- 
able part  of  which  time  suits  by  the  husband 
for  divorce  which  was  not  granted,  were  pend- 
ing, the  forbearance  of  the  complainant  will 
not  be  considered  such  laches  as  to  bar  her 
right. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1077 ;   Dec.  Dig.  {  288.*] 

3.  Equity  (|  72*)— "Laches"  —  Essentials — 
Pbejudice  feou  Delay. 

The  mere  lapse  of  time,  which  does  not  re- 
sult in  changing  the  position  of  the  other  par- 
ty, does  not  necessarily  constitute  laches. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §§  207,  210-220,  225,  226;  Dec  Dig.  | 
72.  • 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.,  3969-3972;   vol.  8,  p.  7700.] 

Appeal  from  Circuit  Court,  Wayne  County, 
In  Chancery;    Patrick  J.  M.  Hally,  Judge. 

Suit  by  Mary  E.  Parkinson  against  Charles 
A.  Parkinson.  From  an  order  overruling  a 
demurrer  to  the  complainant's  petition,  the 
defendant  appeals.     Affirmed. 

Argued  before  STEERE,  C.  J.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 

Frank  W.  Atkinson,  of  Detroit  (Moloney 
&  Atkinson,  of  Detroit,  of  counsel),  for  appel- 
lant H.  H.  Markham,  of  Detroit,  for  appel- 
lee. 

KUHN,  J.  This  Is  an  appeal  from  an  or- 
der overrnling  a  demurrer  to  the  petition  of 
complainant  filed  under  the  provisions  of  sec- 
tion 8686,  3  Compiled  Laws  1897,  which  con- 
fers upon  chancery  courts  Jurisdiction  to  com- 
pel husbands  to  support  their  wives  under 
certain  circumstances.  The  facts  which  led 
up  to  the  filing  of  this  petition  are  substan- 
tially as  follows:  Complainant  and  the  de- 
fendant were  married  September  16,  1887, 
and  lived  together  as  husband  and  wife  until 
some  time  in  1900,  when  it  Is  claimed  that 
the  defendant  deserted  the  complainant  In 
May  of  1900  the  defendant  filed  a  bill  for 
divorce  in  the  Wayne  circuit  court  An  an- 
swer was  filed  and  the  cause  was  discontin- 
ued in  open  court  in  January,  1901.  In  De- 
cember, 1901,  the  defendant  filed  a  second 
bill  for  divorce.  Complainant  appeared  and 
a  decree  was  given  the  defendant  in  July,  1902, 
but  the  decree  was  reversed  by  this  court  in 
September,  1903.     In  September,  1906,  com- 


plaint having  been  made  in  the  police  court 
of  the  atf  of  Detroit  of  the  failure  of  the 
defendant  to  support  complainant,  an  order 
was  made  by  that  court  requiring  the  de- 
fendant to  pay  complainant  the  sum  of  $3 
per  week,  which  has  been  done.  Various 
grounds  of  demurrer  are  alleged,  but  the  one 
argued  before  the  court  below  and  urged  here 
is  that  the  complainant  has  been  guilty  of 
laches  in  presenting  her  petition  to  the  chan- 
cery court,  and  that  therefore  her  petition 
should  be  dismissed. 

[1]  In  this  connection,  the  first  question 
discussed  is  whether  the  question  of  laches 
can  be  raised  by  demurrer.  That  this  can 
be  done  is  well  settled  in  this  state,  and  It 
is  only  necessary  to  call  attention  to  some 
of  the  authorities.  McLean  v.  Barton,  Har. 
279 ;  Campau  v.  Chene,  1  Mich.  400 ;  Reyn- 
olds y.  Green,  10  Mich.  355;  Baent  y.  Ken- 
nlcutt,  57  Mich.  268,  23  N.  W.  808 ;  Eames  v. 
Manley,  121  Mich.  300,  80  N.  W.  15;  Jud- 
son  V.  Judson,  171  Mich.  186,  137  N.  W.  103. 

The  court,  in  his  opinion  overruling  tlie 
demurrer,  expressed  some  doubt  concern- 
ing the  right  of  the  defendant  to  demur  or 
plead  in  this  action,  being  in  doubt  whether 
the  full  chancery  practice  followed  because 
the  chancery  court  was  given  Jurisdiction  of 
the  petition.  As  this  question  is  not  raised 
by  complainant,  it  is  not  before  us.    * 

[2]  Conceding  that  the  question  of  laches 
was  properly  raised  by  demurrer,  which 
practice  was  recognized  by  this  court  in  Mey- 
erl  V.  Meyerl,  125  Mich.  607,  84  N.  W.  1109, 
we  are  of  the  opinion  that  there  is  no  merit 
in  defendant's  claim  that  the  petitioner 
should  be  barred  because  she  has  refrained 
from  compelling  defendant  to  adequately  pro- 
vide for  her  during  the  period  which  has 
elapsed  between  the  time  she  claims  the  de- 
sertion took  place  and  the  time  of  the  in- 
stitution of  these  proceedings. 

[3]  The  mere  lapse  of  time  does  not  neces- 
sarily constitute  laches.  It  must  result  in 
changing  the  position  of  the  other  party. 
Quinn  v.  Tully,  140  N.  W.  492. 

In  the  case  of  Stone  v.  Stone,  162  Mich. 
319,  127  N.  W.  258,  to  which  our  attention 
is  challenged,  one  of  the  parties  remarried 
after  a  divorce  had  been  obtained  In  another 
Jurisdiction  while  a  suit  for  divorce  had  been 
pending  in  this  state.  It  was  held  that  the 
failure  to  press  this  suit  for  13  years,  dur- 
ing 8  of  which  complainant  knew  of  the  other 
divorce,  and  that,  relying  thereon,  defendant 
remarried,  would  prevent  her  from  objecting 
to  a  dismissal  of  her  bilL  The  court  said: 
"We  are  of  opinion  that  it  would  be  inequit- 
able and  against  sound  public  policy  to  per- 
mit her  to  do  so." 

In  Reed  v.  Reed,  52  Mich.  117,  17  N.  W. 
720,  50  Am.  Rep.  247,  where  laches  was 
held  gross,  a  divorce  had  been  obtained  in 
another  Jurisdiction  and  apparently  was  ac- 
quiesced in  for  13  years,  and  the  complaln- 
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int  remained  apart  from  defendant  against 
U8  will  and  in  disregard  of  bis  repeated  re- 
qaestB  to  retnm  to  him. 

In  the  case  of  Judson  t.  Judson,  supra, 
the  demorrer  was  sustained  on  the  ground  of 
laches  because  the  court  found  that  no  valid 
marriage  existed  and  the  parties  were  not 
husband  and  wife  and  nerer  had  been,  In 
the  state  of  Miclilgan. 

In  the  Instant  case  the  petition  charges 
desertion  on  the  24th  day  of  July,  1900,  and 
that  defendant  has  refused  to  lire  with  her 
from  that  time  on,  and  that  she  was  with- 
out fiiolt  and  gave  him  no  Just  cause  for 
deserting  her.  Under  our  statute,  the  deser- 
tion most  be  continuous  for  a  period  of  two 
years  before  she  could  file  a  Mil  for  divorce 
<m  that  ground.  Can  It  be  said  to  be  less 
desertion  if  complainant  concluded  to  show 
tolerance  and  wait  for  a  longer  period? 
The  purpose  of  placing  the  period  at  two 
years  was  undoubtedly  to  prevent  hasty  ac- 
tion in  alleging  this  ground  for  separation. 
Complainant  has  been  patient  and  over- 
looked the  shortcomings  of  defendant  Her 
forbearance  should  not  now  be  rewarded 
by  denying  her  relief  if  she  is  entitled  to  IL 

The  order  of  the  court  overruling  the  de- 
nrnrrer  Is  affirmed. 


NATIONAL  SURETY  CO.  v.  GRANT. 
(Supreme  Court  of   Michigan.   Oct   1,   1913.) 

L  NbW  TRIAI.   (§  71*)— DlSCBKHON   OF  COUBT 

— SuynciKNOT  OF  Evidence. 

There  was  no  abuse  of  discretion  in  the 
denial  of  a  new  trial  on  the  ground  that  the 
verdict  for  the  defendant  was  against  the  great 
weight  of  the  evidence,  where  the  evidence  was 
flatly  contradictory. 

(Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  H  144,  14S;  Dec.  Dig.  |  71.*] 

2.  New  Trial  ({{  102. 104»)— Gaonwns— New- 

LT  DiBCOVXBED    EVIDKNOB  —   DiUQENCK  — 

CcvuLATivE  Evidence. 

A  new  trial  will  not  be  granted  on  the 
(iDond  of  newly  discovered  evidence  which  is 
merely  cnmnlatrve  and  which  might  have  been 
discovered  by  the  exercise  of  reasonable  dili- 
gence. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  «  207,  210-214,  218-220,  228;  Dec. 
Dig.  H  102, 104.*] 

Error  to  Circuit  Court,  Presque  Isle  Coun- 
ty; Frank  Emerlck,  Judge. 

Action  by  the  National  Surety  Company 
against  Fred  O.  Grant  Judgment  for  defend- 
ant and  plaintiff  brings  error.    Affirmed. 

Argued  before  STEERE,  C.  J.,  and  MIOORB, 
MlcALVAY,  BROOKE,  KUHN,  STONE,  OS- 
TKANDER,  and  BIRD,  JJ. 

L  8.  Canfleld,  of  Alpena,  for  appellant 
0.  S.  Bellley,   of  Cheboygan,  for  appellee. 

BBOOKB,  J.  In  April,  1906,  defendant  was 
the  outgoing  treasurer  of  the  township  of 
North  AUis.  The  township  board  met  on 
March  2l8t  and  found  a  balance  due  from 


defendant  to  the  township  of  $2,878.73.  On 
April  24,  1006,  defendant  met  William  A 
Wright  the  Incoming  treasurer  at  the  office 
of  the  Onaway  Banking  Company,  In  whldi 
institution  the  township  funds  were  deposited, 
and  there  turned  over  to  Wright  certain  paid 
orders,  together  with  a  check  for  (1,669.30 
on  the  Onaway  Banking  Company.  Alto- 
gether these  sums  equaled  the  sum  of  $2,878.- 
73  found  by  the  board  to  be  due.  Plaintiff 
was  surety  upon  Wright's  bond.  In  October, 
1906,  Wright  was  found  short  in  his  accounts 
and  resigned.  Plaintiff  and  Wright  were 
afterwards  sued  by  the  township,  and  a  Judg- 
ment was  recovered  for  $496.16  and  costs, 
which  were  taxed  at  $60.50.  These  sums 
were  paid  by  plaintiff. 

Plaintiff  thereupon,  as  assignee  of  Wright 
brought  the  instant  suit  against  defendant 
It  was  plaintiff's  claim  that  on  April  26,  1906, 
two  days  after  defendant  had  given  Wright 
the  check  for  $1,669.30  in  settlement  of  his 
account  with  the  township,  defendant  went  to 
Wright  and  falsely  and  fraudulently  repre- 
sented to  him  that  he  (Grant)  bad  overpaid 
him  to  the  amount  of  $593.56.  That  on  said 
day  defendant  secured  from  Wright  a  check 
on  the  township  fund  for  that  sum,  which 
was  immediately  deposited  In  the  Onaway 
Bank  to  cover  an  overdraft  of  Grant's  for  that 
amount  created  by  the  giving  of  the  check 
for  $1,669.30  on  April  24th.  These  facta  were 
testified  to  by  Wright,  and  testimony  was 
given  by  Frank  D.  Hughes,  at  that  time 
cashier  of  the  Onaway  Banking  Company, 
tending  to  support  plaintiff's  theory.  The 
books  of  the  banking  company  were  intro- 
duced In  evidence.  The  entries  therein,  if 
they  represented  actual  transactions,  strong- 
ly supported  plaintiff's  claim.  On  the  other 
hand,  defendant  flatly  denied  ever  having  re- 
ceived from  Wright  the  check  in  question, 
and  it  was  shown  (indeed,  Wright  himself 
testified)  that  upon  the  discovery  of  Wright's 
shortage  he  (Wright)  protested  to  the  town- 
ship officials  that  he  had  ever  given  defend- 
ant the  check  in  question.  Wright  was  un- 
able to  produce  the  canceled  voucher.  Under 
these  circumstances,  the  case  resolved  Itself 
luto  a  pure  question  of  fact  which  was  sub- 
mitted to  the  Jury  In  a  careful  charge,  to 
which  no  exertion  Is  taken.  The  Jury  re- 
turned a  verdict  for  defendant 

In  this  court  plaintiff  argues  but  two  as- 
signments of  error:  (1)  The  verdict  is  against 
the  great  wel^t  of  the  evidence.  (2)  The 
court  erred  in  refusing  to  grant  a  new  trial 
because  of  newly  discovered  evidence. 

[1]  1.  We  have  perused  this  record  with 
care  and  interest  as  it  presents  an  anoma- 
lous state  of  facts.  Both  Wright  and  defend- 
ant appear  to  be  men  of  good  reputation  and 
seeming  honesty.  Yet  they  flatly  contradict 
each  other  upon  an  important  question  of 
fact  the  actual  truth  concerning  which  is 
known  to  them  alone  and  about  which  neither 
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can  very  well  be  mistaken.  Froni  a  perusal 
of  the  record  It  Is  difficult  to  determine 
wbere  the  right  of  this  controversy  Ues.  The 
Jury  heard  the  evidence  of  these  men  and  de- 
termined that  defendant  told  the  truth.  The 
circuit  Judge  saw  the  witnesses  and  heard 
them  testify  and  denied  a-  new  trial.  We  are 
of  opinion  that  In  so  ordering  there  was  no 
abuse  of  discretion.  Dupuls  v.  Saginaw  Val- 
ley Traction  .Co.,  146  Mich.  161, 109  N.  W.  413. 

[2]  2.  We  are  satisfied  that  the  court  below 
properly  denied  a  new  trial  upon  the  ground 
of  newly  discovered  evidence.  This  case  was 
tried  more  than  five  years  after  the  happen- 
ing of  the  events  out  of  which  it  arose.  The 
evidence  of  McQueen  (the  newly  discovered 
witness)  is  cumulative  only.  We  think  rea- 
sonable diligence  on  the  part  of  plaintiff 
would  have  discovered  its  existence.  Canfield 
V.  aty  of  Jackson,  112  Mich.  120,  70  N.  W. 
444 ;  Grand  Rapids  Elec.  Co.  t.  Walsh  Mfg. 
Co.,  142  Mich.  4,  105  N.  W.  1. 

The  Judgment  is  affirmed. 


OORRET  V.  W.  P.  HURD  CO. 
(Supreme  Court  of  Michigan.     Sept.  30,  1013.) 

1.  Masteb    and    Sebvant    (§    264*)— Isbites, 
Pboof,  and  Vabiance. 

In  an  action  by  a  woodworker  for  an  in- 
jury caused  by  a  splinter  from  an  adjoining 
sticker  machine  striking  bim  in  the  eye,  where 
the  issue  was,  as  framed  by  the  pleadings  and 
proof,  whether  the  superintendent  had  promised 
to  repair  the  machine,  it  was  not  error  to  ex- 
clude evidence  that  other  manufacturers  using 
similar  machines  protected  them  so  that  the 
workmen  were  safe,  since,  under  the  issues,  the 
evidence  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §g  861-876;  Dec.  Dig.  { 
264.»] 

2.  Master  and  Servant  (|  281*)— Evidence 

—  CONTBIBDTORY         NeGLIOENCE  —  PRECAU- 
TIONS Against  Known  Dangers. 

Evidence,  in  an  action  by  a  woodworker 
for  an  injury  caused  by  a  splinter  from  an  ad- 
joining sticker  machine  strikintr  bim  in  the  eye, 
held  to  abow  contributory  negligence  of  plam- 
tiff. 

[EA.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  987-908;  Dec.  Dig.  { 
281.»] 

Error  to  Circuit  Court,  Wayne  County; 
Philip  T.  Van  Zlle,  Judge. 

Action  by  Michael  Gorrey  against  the  W. 
F.  Hurd  Company.  From  a  Judgment  in  fa- 
vor of  defendant,  plaintifT  brings  error.  Af- 
firmed. 

Argued  before  8TEERE,  O.  J.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 

Samuel  E.  Jones,  of  Detroit,  for  appellant 
Sherman  D.  Callender,  of  Detroit,  for  appel- 
lee. 

MOORE,  J.  The  plaintiff  was  a  wood- 
worker employed  for  four  or  five  years  by 
defendant  on  a  sticker  machine.  He  claims 
to  have  received  an  injury  to  the  eye,  not 


from  his  machine,  but  one  adjoining  it  and 
about  four  feet  away.  This  suit  was  com- 
menced by  declaration.  Omitting  its  fornial 
parts,  the  material  averments  are:  "Wbere- 
upon  it  became  and  was  the  duty  of  said  de- 
fendant corporation  to  furnish  the  said  plain- 
tiff with  reasonably  sound,  safe,  and  suitable 
machinery,  appliances,  fixtures,  and  place 
for  the  making  and  manufacture  by  said 
plaintiff  of  said  woodenware  as  aforesaid, 
while  so  employed  by  said  defendant  as  afore- 
said. Yet  the  said  defendant,  not  regarding 
its  duty  in  that  behalf,  without  the  consent 
of  the  plaintlfl,  furnished  and  operated  a  cer- 
tain machine  In  its  factory,  to  wit,  a  sticker 
machine,  for  use  by  its  employes  in  the  afore- 
said factory,  which  sticker  macibine  was  not 
reasonably  sound,  safe,  and  suitable  for  the 
purpose  aforesaid,  but  on  the  contrary  tbere- 
of  was  defective  and  wholly  unsound  and  un- 
safe in  this,  to  wit :  That  the  aforesaid  stick- 
er machine  was  not  provided  with  a  sheet 
iron  hood  over  the  knives  attached  to  the 
heads  of  the  sticker  machine  to  protect  em- 
ployes from  slivers  and  other  material  thrown 
out,  whereby  and  by  means  of  the  premises, 
and  whUe  the  said  plaintiff,  with  due  care 
and  caution  upon  his  part,  was  operating  an 
adjoining  machine,  there  being  a  space  of 
about  four  feet  between  the  machine  plaintiff 
was  operating  and  the  aforesaid  sticker  ma- 
chine, and  In  the  employ  of  said  defendant, 
as  aforesaid,  without  any  fault  or  negligence 
upon  the  part  of  plaintiff,  he  was  injured  by 
having  his  left  eye  injured  and  destroyed  by 
being  struck  in  the  left  eye  by  a  flying  sliver 
thrown  out  from  the  aforesaid  sticker  ma- 
chine, which  injury  to  the  left  eye  affected 
and  Impaired  the  vision  of  the  right  eye. 
And  plaintiff  avers  that  the  place  or  shop 
where  plaintiff  was  required  and  commanded 
to  work  in  by  the  superintendent  of  the  de- 
fendant corporation,  on  or  about  the  4th  day 
of  April,  1911,  was  not  a  safe  place  to  work ; 
that  the  aforesaid  sticker  machine  which  In- 
jured him  was  an  old  and  obsolete  make  and 
a  dangerous  machine  and  was  not  provided 
with  a  sheet  iron  hood  over  the  knives  at- 
tached to  the  heads  of  the  sticker  machine, 
as  is  the  custom  so  to  do  on  similar  machines. 
And  plaintiff  avers  that  the  sticker  machine 
which  injured  him  on  the  4th  day  of  April, 
1911,  was  not  protected  or  guarded  as  ordered 
by  the  State  Factory  Inspector  and  as  re- 
quired by  the  statutes  of  the  state  of  Michi- 
gan, to  wit,  section  16,  Act  285,  of  the  PubUc 
Acts  of  1909.  And  plaintiff  avers  that  the 
sticker  machine  which  Injured  him  on  April 
4,  1911,  was  defective  as  aforesaid,  and  that 
the  defect  was  known  to  the  defendant  cor- 
poration, and  plaintiff  avers  that  on  March 
31,  1911,  he  called  the  attention  of  the  super- 
intendent of  the  defendant  coriwration  to  the 
defective  condition  of  the  aforesaid  sticker 
machine  which  injured  him,  and  the  superin- 
tendent of  the  defendant  corporation  prom- 
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Iwd  to  repair  and  make  safe  the  aforesaid 
sticker  machine  and  ordered  plaintiff  to  oon- 
Uirae  work,  and  plaintiff,  relying  upon  the 
promise  to  repair  the  defect^  on  the  afore- 
said sticker  machine,  continued  to  work  for 
a  period  of  three  days,  when  plaintiff  was 
Injured  as  aforesaid  through  the  neglect  of 
defendant  corporation  to  repair  and  make 
safe  the  sticker  machine  as  aforesaid,  where- 
by the  plaintiff  became  and  was  sick,  sore, 
lame,  and  disordered  and  so  remained  and 
continued  for  a  long  space  of  time,  to  wit:" 

The  trial  disclosed  that  hoods  had  been  put 
orer  the  upper  and  lower  knives  of  the  ma- 
chines, but  that  none  were  over  the  small 
side  heads  that  shaped  the  edges  of  the  arti- 
cle idaned,  and  no  factory  Inspector  bad  ever 
directed  that  hoods  should  be  OTer  them. 
The  trial  Judge  was  of  the  opinion  that  plaln- 
tiir  had  failed  to  make  a  case  and  directed  a 
rerdict  In  favor  of  defendant  The  case  is 
brought  here  by  writ  of  error. 

[1]  We  quote  from  the  brief  of  counsel: 
"Assignments  of  error  1,  2,  3,  4,  and  0,  re- 
lating to  the  same  matter,  will  be  discussed 
together.  Witness  Elkoff  was  asked  some 
questions.  In  relation  to  the  custom  of  other 
tactories  using  the  same  kind  of  machine,  as 
to  placing  hoods  over  the  side  heads  over 
s&ld  machines.  The  court  sustained  an  ob- 
jection thereto,  because  the  court  main- 
tained that  Immaterial  testimony  given  by  a 
witness  In  behalf  of  the  defense  could  not  be 
Impesdied  by  plaintiff.  If  the  testimony 
were  immaterial,  there  is  no  doubt  but  what 
tliat  is  the  rule ;  but  the  question  here  before 
tUa  court  Is:  Can  custom  be  shown?  Or,  In 
other  words.  Is  it  competent  to  show  that 
similar  machines  used  by  other  manufactur- 
ers, tliat  it  Is  the  custom  by  them  to  protect 
such  machines  so  that  workmen  are  safe 
from  injury  by  reason  thereof?  I  contend 
that  the  testimony  is  material.  And  in  sup- 
port of  that  contention  I  desire  to  dte  the 
following  cases:"  The  averments  of  the 
declaration  and  the  proota  offered  on  the 
part  of  the  plaintiff  are  an  answer  to  this 
contention.  The  plaintiff  linew  and  had 
blown  Just  the  condition  of  the  machine,  and 
bis  claim  Is  that  he  continued  to  work,*  rely- 
ing upon  a  promise  to  place  a  hood  over  the 
side  knives.  He  gave  proofs  tending  to  sup- 
port that  daim.  The  foreman  of  the  defend- 
ant swears  the  subject  was  never  mentioned 
tohlm. 

Under  the  issue  as  framed,  the  question  of 
cDstom  was  Immaterial.  We  again  quote 
from  the  brief  of  counsel :  "As  to  the  last  as- 
signment of  error  In  this  case;  that  is,  in 
the  granting  of  motion  of  defendant's  coun- 
■d  In  dlrectiiig  a  verdict  for  defendant  It 
is  a  well-settled  principle  of  law  in  this  state 
that  an  employe  being  injured  in  the  course 
of  his  employment  by  machinery  which  has 
become  dangerous  for  want  of  repair  and 
wblch  the  principal  promises  to  rei^alr  on  be- 
ing notified  of  Its  condition,  and  the  employe 


relying  upon  the  promise  to  repair  continues 
his  work  and  is  Injured  by  reason  of  the 
defect  while  so  continuing  at  work,  it  be- 
comes a  question  for  the  Jury  as  to  whether 
or  not  the  employe  had  a  right  to  rely  upon 
the  master's  promise  to  repair  and  whether 
as  an  ordinary  prudent  man  he  was  Justified 
in  continuing  to  perform  the  service  In  the 
manner  in  which  it  was  iperformed.  In  sup- 
port of  this  proposition  the  court  hi  cited  to 
the  following  authorities:  Hann  t.  L.  S.  ft 
M.  S.  Ry.,  124  Mich.  641  [83  N.  W.  596]; 
Schlacher  v.  Ashland  Mining  Co.,  89  Mich. 
253  [50  N.  W.  839],"  and  other  cases.  There 
might  be  much  force  in  this  contention  If  the 
record  was  different  Plaintiff  preferred  no 
requests  to  charge.  The  trial  Judge  was  not 
told  plaintiff  desired  this  phase  of  the  case 
submitted.  The  only  assignment  of  error 
that  can  be  said  to  relate  to  it  reads  as  fol- 
lows: "That  the  court  erred  in  charging  the 
Jury  to  render  a  verdict  against  the  plaintiff 
and  In  favor  of  tlie  defendant  as  requested 
by  motion  of  defendant's  attorney." 

[2J  The  case  was  very  carelessly  tried. 
However,  the  testimony  of  the  plaintiff  does 
disclose  that  he  had  a  pair  of  large  eyeglasses 
which  he  used  to  protect  his  eyes  when 
grinding  his  tools  at  the  emery  wheel.  His 
testimony  in  part  is :  "Q.  Did  you  wear  them? 
A.  If  there  was  very  much  dust  I  would 
put  them  on.  Q.  Did  you  have  them  on  on 
the  4th  of  April,  1911?  A.  No,  sir.  Q.  Why 
not?  A.  Because  there  was  no  dust;  I  had 
no  occasion  to.  Q.  No  dust  that  morning? 
A.  No,  sir.  •  •  •  Q.  Tou  had  them 
with  you  In  your  pocket  on  the  4th  of  April, 
when  you  were  running  this  machine;  that 
you  did  not  put  them  on  because  you  did  not 
think  you  needed  to  put  them  on?  A.  No, 
sir."  The  record  also  shows  that  a  board 
had  been  prepared  which,  If  put  in  place  be- 
tween the  machines,  would  have  Intercepted 
the  shavings  and  dust  and  had  been  used  by 
the  operator  of  the  other  sticker  maclilne, 
and  that  plaintiff  knew  of  this  board  and  Ite 
use  but  did  not  use  It 

The  claim  now  made  by  the  plaintiff  Is,  to 
say  the  least  a  strange  one.  He  says  a  sliv- 
er struck  him  in  the  eye,  and  that  one  of  his 
feUow  employes  pulled  it  out  The  fellow 
employe  testified  that  he  never  heard  of  a 
sliver  but  at  times  had  been  requested  to  re- 
move dust  which  he  had  done  by  rolling  the 
lid  of  the  eye  over  a  lead  pencil.  The  plain- 
tiff never  made  complaint  to  the  defendant 
or  any  of  its  officers,  that  he  had  a  claim 
against  it  He  testified  in  part  as  follows: 
"Q.  And  then  from  the  time  that  you  got 
hurt  until  about  ten  weeks  you  were  not  at 
the  factory?  A.  I  had  a  small  pay  coming 
to  me  and  about  two  or  three  weeks  after  I 
was  hurt  I  went  down  and  got  paid,  I  had  a 
few  days'  pay  coming  and  I  went  down  and 
got  It  Q.  That  would  be  about  three  weeks 
after  April  6th?  A.  Well,  it  may  be;  yes, 
sir ;  It  was  because  I  did  not  leave  the  bouse. 
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I  was  from  tbe  doctor's  to  tbe  house  all  the 
time.  Q.  And  the  day  when  you  say  yon 
got  this  silver  y'ou  were  at  the  factory  only 
once  and  that  is  when  yon  went  down  to  get 
your  pay?  A.  I  was  at  the  factory  to  get 
my  pay  and  then  when  I  got  kind  of  well  I 
went  back  to  the  factory  to  go  to  work  and 
that  was  Tuesday.  Q.  How  long  after  you 
got  the  silver  did  you  go  down  there?  A. 
It  must  have  been  about  10  or  12  weeks  af- 
ter I  went  down  there,  I  know  this  day.  Q. 
After  you  got  the  sliver?  A.  Yes,  sir.  Q. 
That  was  about  10  or  12  weeks?  A.  To  my 
best  estimation,  I  was  not  fit  to  work,  bat  I 
was  going  to  try  it.  Q.  And  who  did  you 
see  when  you  were  discharged?  A.  William 
F.  Hurd.  Q.  William  F.  Hnrd,  president 
of  tbe  company?  A.  Yes,  sir.  Q.  And  he 
told  you  he  did  not  need  your  services  any 
more?  A.  I  started  to  work  on  the  machine. 
Q.  Did  he  dismiss  yon?  A.  Tes,  sir;  he 
said,  'You  are  not  wanted.'  Q.  Up  to  that 
time  had  you  consulted  an  attorney  about 
your  claim?  A.  No,  sir;  not  up  to  that 
time.  Q.  Never  had  consulted  any  one 
about  your  claim  previous  to  that  time  that 
you  were  discharged?  A.  Until  after  I  was 
discharged.  Q.  And  about  when  was  it,  as 
you  remember  It,  that  you  first  made  up  your 
mind  you  wanted  to  make  a  claim  against 
this  company?  A.  After  I  was  discharged 
and  I  saw  the  situation  I  was  in.  Q.  After 
you  were  discharged?  A.  Yes,  sir.  Q.  Af- 
ter you  were  dlsdiarged  did  you  make  up 
your  mind  you  wanted  to  sue  this  company? 
A.  About  a  month  or  two  after.  Q.  And 
then  that  would  be  along  in  October?  A.  I 
could  not  say  for  sure,  I  know  I  was  dis- 
charged and  I  thought  I  suffered  20  weeks  at 
home  idle  and  a  doctor  bill  and  I  thought  I 
could  not  stand  for  all  that  Q.  If  you  had 
not  been  discharged  you  would  not  have  done 
anything  about  It?    A.  No,  sir." 

No  one  understood  the  situatloa  better 
than  the  plaintiff.  He  had  worked  fbr  sev- 
eral years  where  he  was  when  hurt  He  did 
not  regard  tbe  situation  as  dangerous.  If  he 
had,  the  use  of  hla  glasses  would  have  re- 
moved the  danger,  or  the  use  of  the  thin 
board  between  the  machines  would  have  pre- 
vented any  injury.  We  cannot  say  an  im- 
proper result  was  reached  in  ttiia  case. 

Judgment  is  affirmed. 


MORONEN    V.    McDONNELIfc 

(Supreme  Court  of  Michigan.    Sept  30,  1813.) 

1.  Masteb  and  Servant  ({  88*) — Injurxes  to 
Servant— Relation  of  Parties— Suspen- 
sion OF  Relation. 

Where  an  employ^  engaged  in  operating  a 
stone  crusher  had  left  tbe  premises  and  was 
seated  at  a  place  of  his  own  selection  beside  a 
public  highway  eating  big  dinner  at  a  time 
when  he  was  injured  by  a  stone  thrown  by  a 
blast  on  the  employer's  premises,  the  relation 
of  master   and  servant  did   not  exist  at  that 


time  and  the  doctrines  of  negligence  of  fellow 
servant  safe  place  to  work,  and  dn^  to  in- 
struct do  not  apply. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  "Dig.  il  144-161 ;    Dec.  Dig.  f 

2.  Master  ANn  Sbbvant  (i  160*)— Injitries 
FROM  BLASTiNa  —  Person  Entitled  to 
Warning. 

In  such  a  case  the  plaintiff  was  not  a  tres- 
passer and  the  master  was  presumed  to  know 
that  he  was  in  tbe  vicinity  ready  to  resume  his 
work  and  therefore  owed  him  a  duty  to  give  a 
reasonable  and  timely  warning  of  the  blast 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  297,  299-802,  806-307 ; 
Dec  Dig.  I  160.*] 

3.  Explosives  (S  12*)— iNJusnes  from  Blast- 
ing— Pbkoadtions. 

One  blasting  rock  for  use  in  a  stone  crush- 
er must  exercise  reasonable  care  commensurate 
with  the  danger  either  to  cover  and  protect  the 
blast  or  to  give  adequate  and  timely  warning 
of  the  explosions. 

[EA.  Note.— For  other  cases,  see  Eixplosives, 
Cent  Dig.  H  9,  10 ;   Dec.  Dig.  |  12.*] 

4.  ESzPLosivES  (I  12*)— Injttriss  fbok  Blabx^ 
iNQ — Doty  to  Cover  Blast. 

Where  blasting  is  being  done  in  the  opeo 
country  600  feet  from  the  nearest  house,'  rea- 
sonable care  does  not  require  the  blast  to  be 
covered,  provided  sufficient  and  timely  warning 
is  given  to  all  those  who  are  in  the  vicinity. 

[Ed.  Note. — For  other  cases,  see  Explosives, 
Cent.  Dig.  g|  9,  10;    Dec.  Dig.  |  12.*] 

6.  Master  ano  Servant  ({  280*)— Injitries 
FRou  Blasting— SuFFiciENOT  of  Evidenck 
—Adequate  Warning. 

In  an  action  by  an  employ^  working  at  a 
stone  crusher  for  injuries  received  from  a  blast 
fired  while  he  was  eating  his  dinner  at  a  place 
selected  by  himself  during  the  noon  hour,  evi- 
dence held  to  show  that  adequate  and  timely 
warning  was  given  and  that  the  plaintiff  as- 
sumed the  risk  in  stopping  where  he  did. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  081-986;  Dec.  Dig.  | 
280.*] 

6.  Master  and  Servant  (i  286*)— Injttbibs 
TO  Servant— Taks(q  Question  fbou  Jubt 
—Inferences  fbou  Evidence. 

In  such  a  case,  where  the  employ^  was  in- 
jured by  a  second  blast,  the  failure  of  the  court 
in  submitting  to  the  jury  the  question  whether 
the  employer  should  have  given  warning  of 
each  blast  was  not  erroneous ;  it  appearing 
that  the  employ^  had  not  changed  the  position 
which  he  took  at  the  time  the  warning  of  the 
first  blast  was  given. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g|  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  I  286.*] 

7.  Master  and  Servant  (|  217*)— Injuries 
FROM  Blasting — Assukption  of  Risk. 

The  fact  that  the  plaintiff  selected  the 
place  he  did  because  more  experienced  employes 
were  at  tbe  same  place  does  not  make  the  se- 
lection of  that  place  any  less  his  own  act  for 
which  the  master  was  not  responsible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Si  574-600;  Dec.  Dig.  f 
217.*] 

Error  to  Circuit  Court,  Gogebic  Gouatyt 
Samuel  S.  Cooper,  Judge. 

Action  by  John  Moronen  against  Patrick 
McDonnell.  Judgment  for  the  defendant, 
and  plaintiff  brings  error.    Affirmed. 
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ilrgued  before  8IEBBB,  0.  J.,  and 
UOORE,  McALVAX,  BROOEB.  KUHN. 
STONE,  03TRANDEB,  and  BIRD,  33. 

O'Brien  &  Le  Gendre,  of  Lanrium,  and 
G«orge  O.  Driscoll,  of  Ironwood,  for  appel- 
lant James  A.  O'Neill,  of  Ironwood,  for 
appellee. 

STEEBE,  C.  X  This  is  an  action  of  tres- 
pass on  tlie  case  institnted  In  the  circuit 
court  of  Gogebic  connty  January  21,  1911, 
to  recoTer  damages  of  defendant  for  person- 
al injnriea  resulting  to  plalntl^  from  being 
struck  on  July  22,  1910,  by  a  piece  of  rock 
thrown  from  a  blast  of  dynamite  at  a  quarry 
whete  defendant  was  getting  ont  and  crusb- 
Ing  stone  for  road  construction.  At  tbe  con- 
clusion of  plalntUTs  testimony  in  the  trial 
court,  a  verdict  was  directed  tor  defendant 
chiefly  on  the  ground  that  plaintiff,  by  his 
own  evidence,  was  shown  to  have  assumed 
the  risk,  having  himself  selected  the  place 
where  he  was  Injured  and  stopped  there  to 
dine  and  rest,  knowing  blasts  were  being 
discharged  near  by.  He  has  now  removed 
the  case  to  this  court  npon  a  writ  of  error  to 
review  such  ruling. 

Defendant  was  a  contractor  engaged  in 
paring  in  the  dty  of  Ironwood,  and  also 
operated  a  stone  crusher  some  distance  north 
of  the  dty,  on  tbe  south  side  of  a  hill,  where 
Boitable  rock  for  his  work  was  found  and 
convenient  to  a  coimty  road  running  north 
from  the  dty.  The  stone  crusher  stood  near 
the  bottom  of  the  hlU  on  its  south  side  near 
to  a  face  or  blnCF  from  which  rock  was 
blasted  for  cmsliing.  The  blasting  was  done 
by  two  experienced  miners  who  had  been 
especially  employed  for,  and-  put  in  charge  of, 
that  work.  A  crew  of  laborers,  of  mixed 
nationality,  varying  from  18  to  26  in  number, 
was  employed  in  tramming,  stripping,  drill- 
ing, and  other  work  necessary  to  carry  on 
tbe  undertaking.  The  rock  was  moved  from 
the  place  of  blasting  to  the  crusher  by  tram 
cars  ran  on  tracks  laid  for  Uiat  purpose  as 
occadon  required.  At  the  time  of  the  ac- 
cident in  question  the  place  of  excavation 
was  about  ISO  feet  north  from  the  cmsher  and 
aboot  175  feet  west  from  the  highway,  which 
ran,  curving  past  the  hill,  to  the  north. 
PlalntUt  began  work  there  the  morning  of 
the  day  he  was  injured,  having  previously 
been  employed  on  the  contract  in  the  dty. 
During  tbe  forenoon  he  was  engaged  in  strip- 
ping or  removing  the  overburden  of  earth 
upon  the  rock  preparatory  for  blasting  and 
worked  near  the  men  who  were  drilling  holes 
in  tbe  rock  for  that  purpose. 

Owing  to  tbe  distance  from  their  places 
of  residence,  the  men  working  there  carried 
their  dinners  with  them.  The  blasting  was 
done,  by  the  men  in  q)edal  charge  of  tliat 
work,  twice  a  day,  once  during  the  noon 
bonr,  while  tbe  other  laborers  were  away 
eating  their  dinners,  and  again  after  quit- 


ting time  in  the  evening.  The  men  worked 
from  7  a.  m.  to  noon  and  from  1  to  6:80  p.  nx 

Plaintiff  is  a  native  of  Finland  and  was 
49  years  of  age  when  injured.  He  had  been 
in  America  about  two  y^ars  and  spoke  little, 
if  any,  English.  Several  of  his  countrymen 
worked  In  the  crew,  with  whom  be  could 
and  did  converse. 

During  the  noon  hour  the  men  were  re- 
leased from  their  work  as  usual  and  went 
whoe  they  pleased  to  eat  their  dinners. 
At  12  o'clock  dinner  was  called,  and  at  the 
same  time  a  warning  was  given  by  a  cry  of 
"fire,"  the  customary  call  when  blasts  are 
about  to  be  set  off.  Thereupon  all  the  men, 
except  those  in  charge  of  tbe  blasting,  be- 
ing at  liberty  until  1  o'clock,  took  their  din- 
ner pails  and  went  some  distance  away 
for  safety,  and  wherever  they  chose,  to  eat 
their  dinners.  Plaintiff  took  his  dinner  pail 
and  went  with  the  rest  They  went  around 
to  the  north  side  of  the  hill,  about  860 
feet  from  the  place  of  blasting,  and  stopped 
at  a  spot  where  the  men  regularly  ate  their 
dinners,  beside  the  highway  on  a  little  path, 
used  as  a  short-cut  at  a  turn  in  tbe  road, 
where  were  some  bushes  and  small  trees. 
Tliis  was  a  favorite  and  customary  place 
where  many  of  the  men  had  regularly  eaten 
their  dinners  under  like  drcumstances,  with- 
out acddent,  not  only  during  that  season  but 
for  two  previous  seasons  while  the  work  was 
in  progress  there. 

An  intelligent  witness  of  plaintiff's,  a  fel- 
low countryman,  who  worked  on  tbe  crusher, 
testified,  among  other  things,  that  there  were 
about  ten  Fins  in  the  crew;  that  most  of 
the  men  ate  their  dinners  at  that  place, 
while  the  blasting  was  done  during  tbe  noon 
hour,  saying:  "It  was  about  the  same  place 
where  the  boss  ate  his  dinner,  but  the  Fins 
was  in  a  certain  place  and  the  boss  with 
some  English-speaking  workmen  was  eating 
a  little  ways  from  there.  •  •  •  Taking 
from  the  place  of  the  crusher  the  boss  and 
the  men  was  exactly  the  same  distance  from 
it"  This  witness  also  testified  that  he  had 
handled  dynamite  in  the  old  country  and 
was  familiar  with  its  use,  knew  it  was  dan- 
gerous to  be  right  by  when  they  were  blasting, 
and  in  such  case  the  men  "go  away  to  a 
place  where  they  think  they  are  safe  and 
then  they  stay  tbere  and  eat  their  dinner; 
they  want  to  go  to  a  safe  place.  •  •  • 
I  thought  it  was  safe  all  the  time  I  was  there. 

*  *  *  If  I  thought  it  was  not  safe  I  .would 
have  gone  further.  *  •  *  I  have  known 
Moronen  about  three  years  next  June.  We 
both  went  to  dinner  together.  He  went 
where  the  rest  of  the  Fins  went  and  he 
thought  he  would  be  safe  where  the  rest  of 
them  were  safe.  •  •  •  He  didn't  say  any- 
thing, but  when  he  saw  the  rest  run  he  ran 
after,  and  then  when  he  got  over  there  he 
asked  if  that  was  tbe  place  to  take  dinner. 

•  •  •  I  am  a  man  of  experience,  •  •  • 
but  In  this  certain  place  I  didn't  know  to 
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tbe  afraid  becanse  there  never  was  any  rocks 
flying  before." 

The  foregoing  quite  clearly  discloses  the 
■drcomstances  under  which  and  reason  why 
plaintiff  selected  the  place  where  he  was 
Injured  to  eat  his  dinner.  He  knew  he  was 
-at  liberty  to  go  where  he  pleased  during  the 
noon  boor,  and  he  knew  there  was  to  be  blast- 
ing. He  inquired  of  his  more  experienced 
countrymen  and  selected  that  place  In  order 
to  be  with  them,  evidently  depending  more 
-or  less  on  their  judgment  He  testifies: 
"When  they  hollered  'fire'  I  knew  what  that 
meant;  the  fellows  told  me  they  was  going 
to  blast  •  •  •  When  we  started  for  din- 
ger they  blasted,  and  after  we  was  through 
with  our  dinner  they  blasted.  •  •  •  I 
was  sitting  down  with  the  dinner  pall  be- 
tween my  legs  when  the  first  blast  went  off. 
•  •  •  I  just  wanted  to  get  away  from  the 
flying  rocks  and  I  went  to  eat  my  dinner 
with  the  other  fellows.  I  went  away  because 
I  wanted  to  get  away  from  the  flying  rocks. 
Yes,  I  could  have  gone  as  far  as  I  wanted 
to— as  far  as  I  thought  it  necessary  to  go  to 
be  safe.  If  the  other  fellows  went  farther 
-out  I  would  have  gone,  but  I  did  not  know 
rocks  would  fly  that  far.  I  just  went  where 
I  did  because  somebody  else  went"  His 
inexperience  apparently  put  him  to  no  dis- 
advantage compared  with  those  who  had  pre- 
viously worked  there.  That  was  the  third 
season  tbe  men  had  eaten  their  dinners  at 
that  place  while  blasting  was  going  on, 
without  Injury,  and  they  thought  it  safe. 
In  this  Instance  they  were  manifestly  in  er- 
ror, for,  though  several  blasts  had  been  flred 
while  they  were  sitting  there  that  day,  a 
t>last  flred  between  12:30  and  12:46,  as  plain- 
tiff sat  in  reclining  position,  after  concluding 
his  meal,  threw  a  piece  of  rock  "bigger  than 
a  strong  man's  fist,"  so  that  it  struck  him 
on  his  right  leg,  inflicting  a  serious  wound, 
'  wblch  necessitated  a  surgical  operation  and 
permanently  crippled  that  member. 

Plaintiffs  declaration  contains  two  counts; 
the  flrst  alleging  and  based  upon  tbe  relation 
of  master  and  servant,  charging  negligence 
and  failure  of  duty  in  not  providing  plaintiff 
a  safe  place  in  which  to  work  and  eat  his 
dinner,  failure  to  Instruct  and  give  warning, 
and  failure  to  properly  protect  the  blasts. 
The  second  count  is  apparently  based  on  the 
theory  that  such  relation  was  suspended  dur- 
ing the  noon  hour,  but  that  defendant  was 
negligent  In  flring  dynamite  in  that  locality, 
with  workmen  in  the  vicinity,  without  guard- 
ing and  covering  the  blasts,  and  in  not  giving 
proper  notice  and  warning  such  as  "defend- 
ant would  have  been  reasonably  bound  to 
bave  used  and  exercised  for  the  safety,  pro- 
tection, and  beneflt  of  any  third  person  (not 
In  defendant's  employ)  who  was  or  might  be 
-engaged  in  eating  his  dinner  and  reposing 
at  the  place  where  plaintiff  was  eating  his 
-dinner  and  reposing  at  the  time  plaintiff 
was  injured." 


[1]  During  the  noon  hour,  from  12  to  1 
o'clock,  plaintiff  and  all  the  other  employes, 
except  those  tn  charge  of  the  blasting,  were 
not  on  duty,  were  at  liberty,  free  to  go 
wherever  and  do  whatever  they  pleased. 
Plaintiff  fully  understood  this.  They  were, 
for  that  time,  dismissed  from  service.  They 
were  not  at  defendant's  plant,  nor  In  charge 
of  any  of  his  property,  nor  under  his  orders, 
nor  on  his  premises,  but  on  the  highway,  at  a 
location  they  had  selected  some  distance 
away  from  their  employment  We  think.  In 
the  light  of  the  following  authorities  as  ap- 
plied to  the  circumstances  of  this  case, 
plaintiff  was  neither,  at  the  time  of  the  acci- 
dent, engaged  in  a  common  employment  with 
the  other  workmen  so  as  to  be  a  fellow  serv- 
ant with  them  nor  did  the  relation  of  mas- 
ter and  servant  exist  between  him  and  de- 
fendant, in  the  strict  sense  requisite  to  make 
applicable  the  fellow-servant  rule  or  the  doc- 
trine of  safe  place  and  duty  to  instruct  due 
from  master  to  servant  Dickinson  v.  West 
End  Ry.  Co.,  177  Mass.  365,  59  N.  B.  60,  62 
L.  R.  A.  326,  83  Am.  St  Rep.  284 ;  Mirablle  v. 
Murphy  Co.,  169  Mich.  522,  135  N.  W.  299; 
Broderick  v.  BaUway  Co.,  56  Mich.  261,  22 
N.  W,  802,  56  Am.  Rep.  382;  Baldwin  on 
Personal  Injuries  (2d  Ed.)  {  374. 

[2]  Plaintiff's  relation  with  defendant, 
however,  required  him  to  be  in  the  vicinity 
of  the  place  of  his  employment  conveniently 
near  to  resume  his  labors  when  the  noon  hour 
expired.  He  was  not  a  loiterer  nor  Idle  In- 
truder in  that  locality.  Defendant  was  pre- 
sumed to  know  plaintiff  and  the  other  work- 
men were  near  by,  and  it  was  defendant's  duty 
to  give  reasonable  and  timely  warning  of  the 
blasts  to  those  who  might  be  upon  the  adja- 
cent highway  and  to  the  workmen  whose  em- 
ployment had  brought  and  detained  them  in 
that  vldnlty.  He  had  a  right  also  to  assume 
that  being  at  liberty  to  go  where  they 
pleased,  they  would,  on  receipt  of  timely  no- 
tice and  warning,  seek  a  place  of  safety  and 
avoid  the  danger. 

[3]  When  using  high  explosives  in  carry- 
ing on  his  work,  it  was  the  duty  of  defend- 
ant to  exercise  reasonable  care  commensu- 
rate with  the  attendant  dangers  and  either 
by  some  proper  method,  cover  and  protect 
the  blasts  to  prevent  them  from  so  throwing 
fragments  of  broken  rock  as  to  imperil  the 
safety  of  persons  near  by  or  to  give  them  ade- 
quate and  timely  warning  of  expected  ex- 
plosions in  order  that  they  might  take  prop- 
er precaution  to  avoid  injury.  St  Peters  v. 
Denlson,  58  N.  T.  416,  17  Am.  Rep.  258: 
Gates  V.  Latta,  117  N.  0.  189,  23  S.  E.  173, 
53  Am.  St  Rep.  684;  Wright  v.  Compton, 
53  Ind.  337. 

[4]  If  the  work  is  being  done  in  a  city  or 
village,  or  in  any  other  place  where  adja- 
cent property  and  the  presence  of  numerous 
persons  render  protection  by  warning  Im- 
practicable or  Inadequate,  covering  the  blast 
might  be  imperative  and  its  omission  would 
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be  negllgene&  In  tbls  case  tbe  blasting  waa 
in  the  country,  with  but  one  bonse  near  by, 
distant  some  600  feet,  and  a  passing  blgh- 
vay.  Under  tbe  methods  of  condnctlng  the 
business  and  system  of  warning,  which  were 
pursDed  during  the  three  seasons  the  blast- 
ing bad  been  carried  on,  no  Injury  to  person 
or  property  was  done  until  the  day  in  ques- 
tion. Competent  men  of  many  years'  expe- 
rience were  doing  this  work.  They  gave  am- 
ple notice  by  rei)eated  calls  before  the  firing, 
and  one  of  them  went  each  way  upon  the 
highway  to  notify  and  prevent  persona  from 
passing  whUe  the  blasting  was  being  done. 
One  of  them  named  Ldndberg,  a  man  of  23 
years'  experience,  testifies:  "Me  and  my 
partner  had   full  charge  of  the  dynamite. 

*  •  •  We  set  off  the  powder  that  day  at 
noon.  We  hollered  'fire';  both  of  us  gave 
warning.  That  duty  was  put  upon  both  of 
OS  by  the  defendant  *  *  *  So  that  the 
workmen  would  know  and  get  out  of  tbe  way 
to  protect  themselves  against  Injury  on  ac- 
count of  the  blasts.  •  •  •  We  give  it  be- 
fore we  light,  and  then  we  used  to  holler  '^e' 
until  the  first  hole  went  off.  •  •  •  If  we 
had  tnro  shots  we  would  say  two  shots  and 
if  we  had  more  we  said  tliat  •  •  *  I 
tised  to  go  north   and  my  partner  south. 

*  *  *  On  the  day  Moronen  was  hurt  I 
went  on    the    north   side   the   same    way. 

*  *  *  I  did  not  go  so  far  as  tbe  men 
were.  I  hollered  to  them  from  50  feet  closer 
to  the  crusher.  *  *  *  I  stayed  there  un- 
til the  shots  went  off.  •  •  •  I  worked 
there  three  summers  and  always  did  the 
work  tile  same  way."  Under  the  circum- 
stances of  this  case,  we  do  not  think  negli- 
gence can  be  predicated  on  failure  to  cover 
tbe  blast,  provided  proper  notice  and  timely 
warning  were  given. 

[f]  That  a  warning  was  given  at  the  noon 
honr  when  the  men  were  released  for  dinner 
and  that  plaintiff  heard  it  and  knew,  or 
learned  at  once,  its  import  is  undisputed. 
He  testifies  that  be  knew  what  it  meant,  and 
be  went  away  because  he  wanted  to  get 
away  from  the  flying  rocks;  that  he  went 
as  far  as  he  thought  it  necessary  to  be  safe, 
and  if  the  other  fellows  went  further  he 
would  have  gone;  he  also  says  that  he  did 
not  know  the  rocks  would  fiy  that  far,  and 
tbe  evidence  shows  the  others  did  not,  and 
from  their  experience  they  believed  they 
wonld  not 

[I]  It  is  claimed  for  plaintiff  that  it  was 
the  duty  of  defendant  to  give  an  adequate 
and  distinct  warning  of  each  blast  and  he, 
with  one  of  his  witnesses,  testified  that  when 
tbe  later  blast  which  inflicted  the  Injury, 
was  fired,  no  warning  of  It  was  given,  and 
that  they  did  not  hear  any  warning.  This 
woQid  raise  an  issue  of  fact  under  the  evi- 
dence for  the  jury  to  decide  if  controlling 
or  materiaL  Authority  is  cited  to  the  effect 
that  such  repeated  warnings  should  be  giv- 
en; and  tbls  ia  the  role  where  omission  to 


give  them  makes  any  difference  in  plain- 
tiff's conduct  or  leads  him  into  greater  per- 
il; but  In  tbls  case  plaintiff,  with  notice  of 
the  proposed  blasting,  had  selected  his  place 
of  retreat  for  the  noon  hour  with  his  fellow 
workmen  at  an  accustomed  spot  which  they 
believed  safe  from  the  blasting.  He  had  the 
warning  which  he  acted  on  in  going  there, 
and  he  remained  there  believing  It  to  be 
safe.  It  is  dlfilcult  to  conceive  how  a  failure 
to  repeat  the  warning  would  or  could  make 
any  difference  under  the  circumstances.  We 
do  not  think  a  failure  to  submit  that  ques- 
tion to  tbe  jury  was  error. 

There  is  a  marked  variance  between  the 
pleading  and  proofs,  which  defendant  insists 
is  fatal.  In  the  particular  that  the  declara- 
tion alleges  plaintiff  "carried  his  midday 
meal  or  dinner  to  said  working  place  and  re- 
mained at  said  last-mentioned  place  during 
the  noon  hour,  and  there  during  said  noon 
hour,  at  his  midday  meal,  rested  and  repos- 
ed,"- etc.,  "and  there  received  his  Injury," 
while  bis  evidence  shows  that  be  was  350 
feet  from  there  pn  a  pubUc  highway,  where 
he  bad  gone  to  avoid  tbe  blasting  at  said 
working  place,  presenting  a  different  state 
of  facts  involving  different  questions  of  law. 
While  this  presents  a  somewhat  serious  tech- 
nical question  of  pleading  which  might  other- 
wise demand  further  consideration,  we  con- 
clude that  upon  tbe  vital  Issue  of  defend- 
ant's actionable  negligence  he  is  shown  to 
have  given  plaintiff  a  notice,  which  was  un- 
derstood, of  the  proposed  blasting  sufficient  in 
time  to  make  retreat  to  a  safe  place,  with 
full  freedom  to  go  as  far  and  wherever  he 
desired. 

[7]  Plaintiff  was  a  man  of  mature  years 
and,  apparently,  average  Intelligence.  He 
testified  that  he  was  warned  and  knew 
there  was  to  be  blasting  at  the  noon  hour; 
that  he  was  free  to  go;  and  tliat  he  left 
the  place  where  the  blasting  was  to  be  done 
In  order  to  get  away  from  tbe  danger  and 
find  a  point  of  safety.  He  selected  bis  place 
of  dining  with  that  in  view.  That  he  de- 
ferred, in  choosing  such  place,  to  the  judg- 
ment of  some  of  his  countrymen  who  had 
worked  there  longer  and  were  more  familiar 
with  conditions  was  natural,  but  it  was 
nevertheless  his  selection  and  makes  mani- 
fest that  he  was  at  no  disadvantage  in  com- 
parison with  them,  and  assumed  no  greater 
risks  than  they,  by  reason  of  his  inexpe- 
rience. He  says  it  was  on  their  judgment 
he  selected  tbe  spot  where  he  was  when  in- 
jured. The  defendant  cannot  be  held  re- 
sponsible for  their  error  in  judgment. 

Under  the  facts  shown,  the  learned  trial 
judge  rightly  decided  that  plaintiff  was  given 
sufficient  warning,  with  abundant  time  and 
opportunity  to  withdraw  to  a  place  of  ab- 
solute safety,  and  that  In  selecting  his  place 
of  retreat  he  assumed  tbe  risk. 

Tbe  Judgment  is  affirmed,      r^^^^l^ 
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PEOPLB  T.  SMITH. 
(Supreme  Court  of  Michigan.     Oct.  1,  1913.) 

1.  INDICTUENT    AND    IlTTOBMATION    (i    132*)  — 

Joinder   of   Counts  —  Cotraras   Chaboing 

THK  Sauk  Oitensx. 

It  waa  not  error  to  lefuae  to  quasli  an  in- 
formation which  charged  in  two  counts  a  aale 
of  liquor  to  an  habitual  drunkard  and  the 
sale  to  one  to  whom  the  sale  of  liquor  had  been 
forbidden  by  the  mayor,  where  the  prosecution 
waa  required  to  elect  at  the  trial  upon  which 
count  it  would  proceed. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |i  425-147,  449- 
463 ;    Dec.  Dig.  1 132.*] 

2.  Indictment  and  Intobhation  (J  110*)— 
Requisites — Stateuent  or  Oitense — Lan- 
OVAOE  OF  Statute. 

Under  the  express  provisions  of  Comp. 
Laws,  I  11924,  an  information  which  charges 
the  unlawful  sale  of  liquor  to  an  habitual 
drunkard  in  the  language  of  Comp.  Laws,  { 
5391,   creating   that   offense,   is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §{  289-294;  Dec. 
Dig.  {  110.»] 

3.  CBiiaNAi.  Law  ({  836*)— RBQUxer  fob  Jr- 
stbuctions  —  Noting  Disposition  of  Bk- 

qUESTS. 

The  marking  by  the  trial  judge  of  the  re- 
quest for  instructions  by  the  defendant  in  a 
criminal  prosecution,  "Refused  except  as  cov- 
ered in  the  general  charge,"  is  a  sufficient  com- 
pliance with  Comp.  Laws,  i  10245,  requiring 
the  judge  to  mark  a  request  either  "refused" 
or  "given,"  in  view  of  Pub.  Acts  1901,  No.  52, 
allowing  error  to  be  assigned  upon  a  refusal  to 
charge  without  the  necessity  of  taking  an  ex- 
ception. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2019;    Dec.  Dig.  i  836.*] 

4.  Cbiminal  Law  (|  704*)  —  Conduct  of 
Counsel  —  Opening  Statbmkni  fob  De- 
fense—Statement  OF  Law. 

It  is  reversible  error  to  refuse  to  permit 
the  defendant's  counsel,  in  making  his  opening 
statement  to  state  to  the  jury,  in  good  faith, 
what  he  conceives  to  be  the  law  as  applied  to 
the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1660;   Dec.  Dig.  t  704.*] 

Exceptions  from  Clrcnlt  Conrt,  Ingham 
County;   Howard  Wlest,  Judge. 

William  Smith  was  convicted  of  the  unlaw- 
ful sale  of  intoxicating  liquor  to  an  habitual 
drunkard,  and  he  takes  exceptions.  Re- 
versed, and  new  trial  granted. 

Argued  before  8TEERB,  C.  J.,  and  MOORE, 
MIcALVAY,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 

Grant  Fellows,  Atty.  Gen.,  and  Charles  H. 
Hayden,  Pros.  Atty.,  and  William  C.  Brown, 
Asst  Pros.  Atty.,  t)oth  of  Lansing,  for  the 
People.  L,  B.  Gardner,  of  Lansing,  for  de- 
fendant 

BROOKE,  J.    The  Infoimation  In  this  case 

contained  two  counta  Under  the  first  the 
respondent  was  charged  with  having  made 
an  illegal  sale  of  intoxicating  liquor  to  one 
Edwin  Bowman,  a  person  In  the  habit  of  get- 
ting intoxicated.  C.  L.  1807,  §  5391.  Under 
the  second  count  respondent  was  charged 
(the  same  act  being  counted  upon)  with  hav- 
ing made  an  Illegal  sale  of  intoxicating  liquor 


to  said  Bowman;  respondeht  lutvlng  been 
theretofore  "forbidden  In  writing  by  GottUeb 
Beutter,  mayor  of  said  city  of  Lansing,  to 
sell,  furnish,  and  give  away  any  spirituous, 
malt,  brewed,  fermented,  and  vinous  liquor 
to  said  Edwin  Bowman." 

The  first  assignment  of  error  is  based  upon 
the  refusal  of  the  court  to  quash  the  informa- 
tion. Some  19  reasons  were  urged  why  the 
motion  should  be  granted.  We  notice  only 
two: 

[1]  First.  "Because  the  justice  of  the  peace 
refused  to  specify  in  tils  return  to  the  circuit 
court  upon  which  count  of  the  complaint  and 
warrant  he  would  or  did  bind  the  respondent 
over  to  the  circuit  couit  upon."  It  is  re- 
spondent's contention  that  he  should  not  have 
been  held  for  trial  upon  both  counts,  citing 
People  V.  Keefer,  97  Mich.  16,  56  N.  W.  105, 
and  People  v.  Rolirer,  100  M&ch.  126,  58  N.  W. 
661.  Neither  case  is  authority  for  the  propo- 
sition stated.  At  the  circuit  respondent  was 
entitled  to  have  the  prosecutor  elect  upon 
which  count  he  would  proceed,  and  this  vma 
done;  the  prosecutor  designating  the  first 
count 

[2]  Second.  "Because  the  complaint,  war- 
rant, and  information  do  not  diarge  the  re- 
spondent with  having  sold  Intoxicating  liquor 
to  a  person  vrith  intent  to  violate  the  law." 

The  information  in  the  case  at  l>ar  is  es- 
sentially framed  In  the  language  of  the  stat- 
ute creating  the  offense.  In  a  prosecution 
under  a  statute  It  is  sufficient,  as  a  general 
rule,  to  charge  the  commission  of  the  offense 
in  the  language  of  the  statute.  C.  L.  11924; 
People  V.  Kennedy,  105  Mich.  76,  62  N.  W. 
1020,  and  cases  dted. 

Assignments  of  error  numbered  from  2  to 
6,  inclusive,  relate  to  the  admission  or  ex- 
clusion of  evidence.  We  are  of  opinion  that 
they  are  all  without  merit  and  require  no 
discussion. 

Assignments  of  error  numbered  from  8  to 
27,  inclusive,  relate  to  the  refusal  of  the  court 
to  charge'  as  requested  and  to  the  charge  as 
given.  After  a  careful  perusal  of  the  charge, 
we  conclude  that  it  was  a  correct  exposition 
of  the  law  governing  the  case;  that  it  covered 
all  of  respondent's  requests  which  should 
have  been  given  i  and  that  it  carefully  pre- 
served all  of  respondent's  rights. 

[3]  Argument  of  error  No.  28  Is  based 
upon  the  fact  that  the  trial  judge  marked  the 
requests  of  respondent,  "Refused  except  as 
covered  in  the  general  charge,"  Instead  of 
marking  each  request  "refused"  or  "given," 
as  required  by  the  statute.  C.  L.  {  10245. 
We  think  what  was  done  a  sufficient  compll- 
ance  with  the  statute,  in  view  of  the  fact  that 
error  may  now  be  assigned  upon  the  charge 
or  refusal  to  charge,  without  the  necessity 
of  taking  an  exception.  Act  No.  62,  P.  A. 
1901. 

[4]  This  leaves  for  discussion  only  assign- 
ment of  error  No.  7,  which  Is  based  upon  the 
following  occurrence  during  the  trial:     In 


*For  other  cams  ase  sams  topic  and  aactton  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Kay-No.  Barlaa  <t  Rap'r  Indexas 


Ucb.) 


PBOPIiB  T.  SMITH 


13 


opening  for  the  defense  oonnsel  said:  "Mr. 
Gardner:  May  it  please  yoar  honor  and  gen- 
tlemen of  fhe  Jnry,  this  Is  a  charge  made  un- 
der a  certain  statate  which  makes  it  a  misde- 
meanor for  a  person  who  is  engaged  in  the 
sale  of  intoxicating  liquors  to  sell  to  a  person 
who  Is  in  the  bablt  of  getting  intoxicated. 
There  are  some  questions  stated  here  about 
a  notice.  The  count  in  reference  to  that  has 
been  eliminated  by  his  honor  and  the  pros- 
ecntlng  officer.  So  the  only  question  that 
comes  before  you  Is:  Did  William  Smith, 
tbe  resiwndent,  on  the  7th  day  of  September 
last,  sell  Intoxicating  liquors  to  this  man, 
Edwin  Bowman?  The  question  further  is: 
It  he  did,  was  he  a  person  in  the  habit  of 
getting  intoxicated?  Now,  in  order  for  me 
to  state  clearly  the  facts  that  we  will  bring 
oat  In  the  defense.  It  is  proper  for  me  to 
state  to  you  what  I  understand  the  law  to  be 
In  reference  to  that,  so  as  to  direct  your  at- 
tention spedflcally  to  the  facts,  and  by  and 
by  his  honor  will  tell  you  just  what  the  law 
Is,  and  it  la  for  him  to  tell  you.  The  Court: 
I  think,  Mr.  Gardner,  that  in  your  opening 
statement  of  what  you  expect  to  prove  you 
should  confine  yourself  to  a  statement  of  the 
flicts  yon  expect  to  prove.  It  is  not  necessary 
at  this  time  to  state  any  law.  Mr.  Gardner: 
Well,  Isn't  it  necessary,  if  your  honor  will 
bear  with  me,  I  have  a  right  to  state,  have  I 
not,  what  it  is  necessary  for  the  prosecutor 
to  prove,  and  then  we  will  state  what  we  ex- 
pect to  prove  as  a  refutation  of  it?  The 
Coart:  Xou  should  confine  yourself  at  this 
time  to  a  statement  of  the  evidence  you  in- 
tend to  ofTer.  Mr.  Gardner:  I  would  like  to 
note  an  exception  to  that  The  Court:  This 
Is  not  an  argument  Mr.  Gardner:  No.  The 
Court:  You  may  state  to  the  jury  the  facts 
you  expect  to  show."  This  ruling,  it  is  in- 
sisted, on  the  part  of  respondent  constitutes 
reversible  error. 

Three  cases  are  cited  and  relied  upon: 
Fosdick  V.  Van  Arsdale,  74  Mich.  302,  41 
N.  W.  931;  Prentls  v.  Bates,  93  Mich.  234, 
63  N.  W.  153,  17  li.  R.  A.  494;  and  Edwards 
V.  Conunon  Council,  96  Mich.  625,  66  N.  W. 
1003.  In  the  first  of  these  cases,  as  in  the 
case  at  bar,  counsel  for  defendant  "proceed- 
ed to  state  the  defendant's  case  to  the  jury 
and  daring  the  opening  proceeded  to  state  the 
law  governing  the  defendant's  case,  and  upon 
which  the  defense  was  based,  whereupon  the 
counsel  for  the  plalntift  Interposed  an  objec- 
tion, and  the  said  court  sustained  the  objec- 
tion, stating  that  the  law  would  come  from 
the  court  in  due  time."  Error  having  been 
asrigned  upon  this  ruling,  this  court,  speak- 
ing through  Justice  Morse,  said:  "We  are 
not  able,  from  tills  meager  statement  In  the 
record,  to  know  whether  error  was  committed 
or  not  by  the  action  of  the  circuit  judge.  But 
counsel  have  the  right,  in  stating  their  case 
to  the  Jnry,  at  the  opening  to  briefly  set 
forth  what  points  of  the  law  they  rely  upon 
and  the  nature  of  the  testimony  they  propose 
to  introduce  to  support  such  points.    It  is 


tme  the  law  is  to  be  given  by  the  oonrt; 
but  as  It  is  not  given  tn  most  cases  until  tbe 
testimony  is  ended,  and  tbe  counsel  have 
summed  the  same  up  in  support  of  their  case 
before  the  jury,  the  counsel  have  the  right, 
both  in  opening  the  case  to  the  jury,  before 
the  testimony  to  support  their  case  is  ofFered, 
and  when  closing  the  argument,  after  the  tes- 
timony is  In,  to  state  to  the  jury  that  they 
claim  the  law  to  be  thus  and  so,  and  that 
they  shall  request  tbe  court  to  so  Instruct 
th^n.  •  •  *  They  have  the  undoubted 
right  to  state  so  much  of  the  law,  as  they 
claim  it  to  be,  as  may  enable  them  to  lay  be- 
fore the  jnry  an  intelligent  idea  of  tbe  force, 
effect,  and  bearing  of  the  testimony  upon 
their  case  either  before  or  after  said  testi- 
mony is  in  the  case." 

In  the  case  of  Prentls  v.  Bates,  supra, 
counsel  had  been  permitted  in  bis  opening 
statement  to  the  jury  to  state  his  views  upon 
the  law.  It  was  urged  in  this  court  that  tbe 
privilege  had  been  abused  and  that  the  law 
as  stated  by  counsel  was  not  sound.  Justice 
Montgomery,  speaking  for  the  court,  said 
that  It  was  evident  counsel  had  acted  in  the 
utmost  good  faith,  and  under  the  authority 
of  Fosdick  V.  Van  Arsdale  was  within  his 
rights.  He  adds:  "Nothing  short  of  bad 
faith  or  a  gross  misconception  of  what  is 
admissible,  resulting  in  bringing  to  the  at- 
tention of  the  jury  matters  wholly  irrelevant 
and  of  a  nature  calculated  to  create  so 
profound  an  impression  that  the  charge  of 
the  court  cannot  eliminate  the  prejudice  pro- 
duced, will  justify  an  appellate  court  in  va- 
cating a  judgment  on  such  grounds." 

The  case  of  Edwards  v.  Common  Council, 
supra,  follows  and  quotes  from  Fosdick  v. 
Van  Arsdale,  and  the  case  was  reversed  be- 
cause of  two  errors,  one  of  which  was  the 
ruling  of  the  trial  court  that  counsel  should 
not  "state  what  the  law  Is." 

In  tbe  case  of  Scripps  v.  Reilly,  38  Mich. 
10,  this  court  held  the  opening  to  have  been 
so  unfair  and  unjust  as  to  constitute  legal 
error;  but  in  Porter  v.  Throop,  47  Mich.  818, 
11  N.  W.  174,  it  was  held,  though  with  ap- 
parent difficulty,  that  the  opening  argument, 
though  erroneous,  did  not  justify  a  reversal. 
In  that  case  Justice  Cooley  said:  "We  agree 
that  the  trial  court  must  in  its  discretion 
supervise  the  opening  of  the  case  by  counsel, 
and  that  in  general  a  judgment  Is  not  to  be 
disturbed  merely  because  in  our  opinion  the 
course  which  the  opening  was  suffered  to 
take  was  calculated  to  do  injustice.  In  a 
variety  of  cases  the  action  of  the  trial  court 
must  be  final  even  when  we  are  satisfied  It  Is 
wrong,  for  the  simple  reason  that  in  such 
cases  the  final  decision  is  left  by  the  law  to 
that  court" 

The  rule  may  be  deduced  from  the  forego- 
ing excerpts  and  it  requires  no  restatement 
here.  There  can  be  no  doubt  that  it  was  vio- 
lated in  the  case  at  bar.  The  right  and  duty 
of  the  trial  court,  in  the  exercise  of  a  sound 
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discretion,   to  enperrlae  and  control  state- 
ments ot  counsel  Is  not  questioned. 

The  conviction   is  set  aside,  and  a  new 
trial  granted. 


GOODYEAR  v.  DETROIT  tJNITBD  RY. 
(Supreme  Conrt  of  Michisan.     Sept.  30,  1913.) 

1.  Cabbiebs  (§  320*)— Question  fob  Jobt— 
STABTino  Cab. 

On  evidence  in  an  administrator's  action 
for  damages  to  the  estate  of  his  intestate,  held, 
that  the  question  whether  the  car  which  de- 
ceased attempted  to  board  was  suddenly  started 
before  he  had  opportunity  and  reasonable  time 
to  board  it  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  U18-1126. 1149, 1153,  1160, 1167, 
1179,  1190.  1217,  1233,  1244,  1248,  1315-1325 ; 
Dec  Dig.  I  320.  •] 

2.  Appeal  and  Ebbob  (t  1003*)— Vebdiot— 
CoNixicTiNO  Evidence. 

The  credibility  of  witnesses  and  the  weight 
to  be  given  their  testimony  is  for  the  jury,  and, 
where  the  evidence  in  an  action  against  a  street 
railroad  company  for  personal  injury  resulting 
in  death  was  conflicting,  the  court  would  not 
set  aside  the  verdict  on  the  ground  that  it  was 
palpably  against  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  4052-4062;  Dec.  Dig.  | 
1003.*] 

3.  Appeal  and  Ebbob  (S  981*)— New  TbiaIt- 
Newlt  Dibcovebed  Evidence. 

Whether  newly  discovered  evidence  offered 
on  a  motion  for  new  trial,  cumulative  in  its  na- 
ture, was  so  strong  and  convincing  as  to  render 
a  different  result  probable  on  a  retrial  was  pri- 
marily a  question  for  the  trial  court,  and  the  ap- 
pellate court  would  not  disturb  his  ruling  where 
tt  was  not  clear  that  there  was  an  abuse  of  dis- 
cretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8876 ;   Dec.  Dig.  {  981.*] 

Error  to  Circuit  Court,  Wayne  County; 
Alfred  J.  Murphy,  Judge. 

-Action  by  Artbar  A.  Goodyear,  admin- 
istrator of  the  estate  ot  John  A.  Goodyear, 
deceased,  against  the  Detroit  United  Rail- 
way. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Argued  before  STEERE,  C.  J.,  and 
MOORE,  McALVAY,  BROOKE,  KUHN, 
STONE,  OSTRANDER,  and  BIRD,  JJ. 

Corliss,  Leete  &  Joslyn,  of  Detroit  (Wm.  G. 
Fltzpatrlck,  of  Detroit,  of  counsel),  for  appel- 
ant Choate,  Webster,  Robertson  &  Leb- 
mann,  of  Detroit,  for  appellee. 

STEERE,  O.  J.  Plaintifl,  as  administra- 
tor, brought  this  action  to  recover  damages 
for  the  estate  of  his  father,  Albion  A.  Good- 
year, who  sustained  injuries,  from  which 
he  subsequently  died,  while  attempting  to 
board  one  of  defendant's  cars  while  trans- 
ferring at  the  intersection  of  Clay  and  Oak- 
land avenues,  in  the  dty  of  Detroit  Oak- 
land avenue  runs  north  and  south  and  is 
crossed  by  Clay  avenue  running  east  and 
west,  in  said  dty.     Defendant  maintains  a 


double-tracked  Use  on  Oakland  and  a  single- 
tracked  line  on  Clay,  connected  with  the  two 
tracks  on  Oakland  by  a  double  switch.  Some 
of  the  cars  going  north  on  Oakland  run 
through  to  the  dty  limits,  while  others  tarn 
at  Clay  and  proceed  easterly  along  that  ave- 
nue. Passengers  going  south  on  Oakland  and 
wishing  to  go  east  on  Clay  make  connections 
and  transfer  at  that  street  intersection. 

Deceased  was  a  woodworker  by  trade,  em- 
ployed by  the  Wilson  Body  Works,  earning 
$2.75  per  day;  be  lived  on  Harmon  avenue, 
north  from  Clay  near  Oakland,  and  traveled 
the  route  mentioned  in  going  to  and  from 
bis  place  of  employment  He  was  67  years 
of  age,  vigorous,  a  member  of  a  long-lived 
family,  and  in  perfect  health  at  that  time. 
On  the  morning  of  December  6,  1910,  at 
about  6  o'clock,  starting  to  his  work,  be  took 
a  south-bound  Oakland  avenue  car  wlilch 
made  Its  stop  at  Clay  aboufTopposite  the  north 
curb  of  the  latter  avenue.  Deceased,  with 
other  passengers,  left  it  by  the  rear  door, 
crossing  the  tracks  and  switches  on  Oak- 
land, to  board  the  east-bound  Clay  car  which 
stood  waiting  to  the  south  of  the  switch 
on  Oakland  at  the  regular  stopping  place 
for  transfer.  At  this  time  of  the  day  work- 
men were  going  to  their  places  of  employ- 
ment and  the  Clay  car  was  crowded ;  it  being 
somewhat  difficult  to  get  even  standing  room. 
A  number  of  passengers  got  upon  the  car 
both  at  the  front  and  rear  platforma  The 
crew  of  this  car  were  both  extra  men,  not  on 
regular  runs.  After  stopping  at  this  place 
of  transfer  the  motorman  set  the  switch  for 
Clay  avenue  and  resumed  bis  position  at  the 
front,  and  the  conductor  stood  on  the  rear 
platform  to  attend  the  trolley  as  the  car 
swiing  around  the  curve  onto  Clay  avenue. 
At  the  time  of  the  transfer  passengers 
crowded  the  platforms  arpund  both  of  them. 
About  the  time  the  motorman,  on  signal  from 
the  conductor,  started  the  car  deceased  was 
attempting  to  get  upon  the  front  platform. 

It  Is  the  daim  of  plaintiff  that  the  car  was 
standing  when  deceased  attempted  to  get  on 
t>oard  of  It,  but  that  It  was  suddenly  started 
just  as  be  was  in  the  act  and  before  be  bad 
opportunity  and  reasonable  time  in  which 
to  complete  such  act,  throwing  him  down  so 
that  he  fell  partially  under  the  car ;  his  right 
foot  was  crushed  and  he  received  fatal  in- 
juries. Immediately  after  the  acddent  be 
was  taken  to  a  hospital  where  his  injuries 
were  attended  to  and  his  mangled  foot  was 
amputated ;  but  he  died  that  afternoon. 

On  behalf  of  defendant  it  is  contended  tliat 
deceased  made  the  attempt  to  catch  the  car 
after  it  had  started,  meeting  it  when  it 
swung  around  the  curve  onto  Clay  from  its 
stopping  place  on  Oakland,  as  he  came  south- 
east from  the  rear  of  the  Oakland  car  he 
bad  just  left,  and  was  therefore  guilty  of 
such  negligence  on  his  own  part  as  precludes 
recovery. 
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PtalntUt  recovered  a  verdict  and  Judgment 
for  $2,iS00L  Defendant  tbereafter  moved  for 
a  new  trial,  on  tbe  ground  of  newly  dis- 
covered evidence,  because  the  verdict  was 
against  the  weight  of  evidence  and  because 
the  court  had  erroneously  denied  defendant's 
previous  motions,  made  during  tbe  progress 
of  the  trial,  both  at  the  conclusion  of  plaln- 
tUTs  testimony  and  of  all  the  evidence,  for 
a  directed  verdict  in  its  f&vor.  Tills  motion 
was  also  denied. 

The  errors  argued  in  defendant's  brief  and 
relied  upon  are:  "(A)  Overruling  its  motion 
for  a  directed  verdict  made  at  the  close  of 
plaintiff's  evidence.  (B)  Overruling  its  mo- 
tion for  a  directed  verdict  made  at  the  close 
of  all  the  evidenca  (C)  Overruling  its  mo- 
tion for  a  new  trial  on  all  the  grounds,  but 
particularly  on  the  ground  of  newly  dis- 
covered evidence." 

Vi'hXle  negligence  is  said  to  be  a  mixed 
question  of  law  and  fbcts,  the  mixture  is  less 
confusing  and  the  lines  more  distinctly  drawn 
in  cases  of  this  nature,  where  the  standard 
of  duty  and  responsibility  is  not  variable  and 
shifting  according  to  the  circumstances  of 
each  particular  case;  here  It  is  fixed  and 
well  defined. 

When  street  railway  companies  are  fur- 
nishing transportation  along  their  lines  to 
tbe  public  for  lilre,  starting  and  stopping  at 
frequent  Intervals  to  receive  and  discharge 
passengers,  the  respective  rights  and  duties 
of  each  at  such  times  are  definite.  The  law 
b  well  settled  and  its  application  positive 
when  tbe  facts  are  once  ascertained.  The 
trial  court  distinctly  and  correctly  stated  It 
to  the  jury  in  plain  language,  which  could 
not  be  misunderstood.  The  jury  was  told 
that:  Where  a  car  operated  by  a  company 
Is  standing  still,  and  a  passenger,  or  a  pros- 
pective passenger,  seeks  to  board  that  car, 
it  U  the  duty  of  the  company,  through  its 
employes  in  charge  of  the  car,  to  keep  the 
car  standing  stiU  until  a  reasonable  oppor- 
tunity Is  afforded  the  person  seeking  to  board 
it  to  get  on  and  come  to  a  position  of  safety 
upon  the  car;  and  U,  while  a  car  is  stand- 
ing still,  one  of  those  seeking  to  board  the  car 
is  prevented  from  completing  the  act  of 
getting  on  It,  by  reason  of  the  car  being 
moved  forward,  and  the  person  thus  pre- 
vented be  thrown  to  tbe  pavement  and  In- 
jured, for  any  such  injuries  received  in  such 
manner  as  that  the  defendant  company 
would  be  liable.  •  *  •  The  defendant 
claims,  as  I  stated,  that  Mr.  Goodyear  at- 
tempted to  board  ttie  car  while  it  was  in 
motion.  If  this  is  shown  to  your  satisfac- 
tion, then  tbe  defendant  would  be  entitled 
to  a  verdict  One  who  attempts  to  board  a 
moving  car  under  the  condition  shown  in  this 
case,  if  be  be  injured,  cannot  hold  the  com- 
pany responsible  for  any  injury.  *  •  • 
The  sole  ground  upon  which  the  plalntlft  may 
reoova  under  the  declaration  filed,  and  under 
tbe  testimony  given  before  you.  Is  that  Mr. 


Goodyear  began  the  act  of  boarding  the  car 
when  the  car  was  stationary,  standing  still, 
and  that  when  he  was  In  the  process  of  get- 
ting on  tbe  car,  and  before  he  had  reasonable 
opportunity  to  complete  the  act,  it  was  start- 
ed forward,  precipitating  him  to  the  pave- 
ment That  is  the  sole  question  presented 
under  the  plaintiff's  case  for  your  decision." 
No  complaint  is  made  of  the  cliarge  of  the 
court  provided  the  case  should  have  been  sub- 
mitted to  a  jury.  Refusal  to  direct  a  ver- 
dict is  the  error  assigned  and  argued. 

[1]  Of  the  eight  witnesses  who  gave  testi- 
mony relating  to  the  accident  including  the 
conductor  and  motorman,  but  one,  Duford 
by  name,  was  an  eyewitness  to  deceased's 
attempt  to  board  the  car.  He  was  on  the 
ground  and  gave  the  alarm.  The  others  were 
on  tbe  car  and  first  learned  of  the  trouble- 
when  the  alarm  was  given.  Another  witness,, 
named  Errick,  who  was  on  the  rear  platform 
and  looked  around,  saw  deceased  in  the  act- 
of  falling  but  says  he  did  not  know  whethei 
he  was  getting  on  or  off. 

Duford  worked  for  the  American  Blower 
Company  and  had  come  south  from  his  home- 
on  the  same  car  with  deceased,  whom  he  only 
knew  by  sight  having  seen  him  from  time- 
to  tine  as  they  rode  on  the  same  cars  to  and' 
from  their  work.  Duford  also  desired  to  take, 
tbe  Clay  avenue  car  east  to  his  place  of  em-, 
ployment  and  left  the  Oakland  avenue  car,, 
by  the  rear  door,  behind  deceased.  He  was  a 
cripple  and,  not  being  able  to  move  as  rapid- 
ly as  the  others,  fell  behind.  He  testified' 
that  he  was  within  about  25  feet  of  the  Clay 
avenue  car  when  it  started  and  had  a  clear - 
view  of  what  transpired ;  that  the  car  which 
was  going  out  Clay  avenue  had  stdpped  that 
morning,  at  the  usual  place  of  stopping,  on 
tbe  south  side  of  Clay  and  south  of  the- 
switch.  He  described  the  accident  as  follows: 
"When  we  got  to  the  comer  of  Clay  we  got 
off  the  car,  Mr.  Goodyear  ahead  of  me,  and- 
I  was  on  the  back  of  the  car  and  was  follow- 
ing him,  to  take  the  car  going  out  Clay. 
There  was  a  car  standing  on  Clay  avenue, 
waiting  to  follow  the  one  going  down  town, 
that  we  bad  gotten  off  of.  Another  car  com- 
ing from  town  that  both  Mr.  Goodyear  and  I 
wanted  to  take  to  go  out  to  work.  This  car- 
I  didn't  feel  as  though  I  could  make  it  I 
kind  of  held  back,  not  knowing  whether  tbe- 
car  to  go  down  town  would  start  out  while 
we  were  In  the  middle  of  the  tra<^  or  not 
Anyway,  we  got  over  to  tbe  car  that  was. 
going  up  Clay.  •  ♦  •  Mr.  Goodyear  plac- 
ing his  left  hand — no,  his  right  hand — on  the- 
handle  of  the  front  vestibule  of  this  car  go- 
ing out  Clay,  and  bis  left  foot  on  tbe  ley 
step.  The  car  gave  a  jerk,  throwing  Mr. 
Goodyear  to  tbe  pavement  bis  right  foot 
under  tbe  front  wheeL  When  I  saw  him  fall' 
I  hollered  or  rather  hoUered  and  then  I  hol- 
lered, and  the  car  at  the  time  was  in  motion, 
and  I  think.  If  tbe  car  had  stopped  when  both 
Mr.  Goodyear  and  I — ''  etc. 

A  witness  named  McCall  testified:  "I  wass 
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standing  np  about  the  center  of  the  car. 

•  •    •    The  car  started  up  and  I  felt  a  Jar. 

*  *  *  I  heard  some  one  say  some  one  was 
run  over.  I  got  out  of  the  car  at  the  back 
door  and  Mr.  Ooodyear  was  lying  on  the 
pavement  •  •  »  From  the  time  the  car 
started  until  it  stopped  It  did  not  go  over  6 
or  7  feet" 

We  think  it  clearly  manifest  that  plalnttfTs 
testimony  had  sufficient  probative  force  to 
establish  bis  claim  prima  facie,  and  there 
was  a  conflict  as  to  whether  or  not' his  case 
was  made  out  'entitling  him  to  go  to  the  jury. 

[2]  It  is  urged  that  the  verdict  should  be 
set  aside  because  it  Is  against  the  weight  t>t 
evidence.  But  one  of  defendant's  witnesses, 
Errlck,  saw  any  part  of  this  accident  He 
testified  to  seeing  deceased  falling,  and  that 
the  car  ran  16  to  20  feet  This  Is  in  conflict 
with  the  testimony  of  Duford,  who  says  de- 
ceased fell  when  the  car  made  its  initial 
start  and  of  McCall,  who  gives  the  whole 
distance  the  car  ran  as  6  to  7  feet  The  four 
other  witnesses  of  defendant  testified  as  to 
the  distance  the  car  ran  before  it  was  stopped 
and  wbere  deceased  lay  after  the  accident 
giving  evidence  from  which  the  inference 
would  arise  that  he  boarded  the  car  while  it 
was  in  motion. 

The  conductor  and  motorman,  whose  duty 
it  was  to  watch  and  take  precautions  to 
guard  the  safety  of  persons  entering  and 
leaving  the  car,  had  no  knowledge  of  the  ac- 
cident until  it  was  over.  The  conductor,  who 
was  in  the  middle  of  the  rear  platform,  which 
was  crowded  vrlth  standing  passengers,  tak- 
ing care  of  the  trolley,  testified  that  when  he 
gave  the  signal  to  start  no  one  was  trying 
to  get  oil  the  front  platform  "as  far  as  I 
could  see,"  and  the  car  went  25  or  30  feet  be- 
fore he  knew  anything  was  wrong.  Being 
asked,  "Q.  Yon  don't  know  much  about  the 
accident  how  it  happened?"  witness  replied: 
"No,  sir;  I  don't" 

The  motorman  testifies:  "These  people 
went  in  the  car,  right  in  the  vestibule  with 
me,  and  some  of  those  people  were  standing 
between  me  and  the  steps.  Q.  Did  you  ask 
tbose  people  if  it  was  all  right  if  there  was 
any  person  there,  to  go  ahead?  A.  I  could 
see  that  it  was  all  right  Q.  Tou  could  see 
over  the  heads  of  these  people?  A.  Yes,  sir. 
Q.  And  you  saw  the  bottom  step.  A.  No; 
but  I  could  see  they  were  all  on.  •  •  ♦ 
There  were  men  between  me  and  the  en- 
trance ;  they  were  all  holding  onto  the  han- 
dles and  feet  on  the  steps,  and  they  were  do- 
ing that  when  I  started  the  car.  Q.  Yon 
don't  know  whether  there  was  a  man  then 
on  the  step  or  not?  A.  He  was  on  the  step. 
Q.  He  was  on  the  step  when  you  started? 
A.  I  don't  know  whether  he  was  on  the  step, 
but  some  were  on  the  step  when  I  started. 
Q.  Yon  don't  know  whether  Mr.  Goodyear 
was  there  or  not?    A.  I  don't  know." 

It  is  an  elementary  rule  that  the  credibility 
of  witnesses  and  the  weight  to  be  given  their 
testimony  is  for  the  Jury.     No  attack  was 


made  upon  the  voacity  of  the  varlons  wit- 
nesses sworn,  nor  was  any  attonpt  made  to 
Impeach  them,  except  ax  their  testimony 
was  in  conflict  Tliey  were  apparently  dis- 
interested witnesses,  unless  it  were  the  con- 
ductor and  motorman,  of  whom  it  could  well 
be  urged  that  their  evidence  was  the  least 
satisfactory  and  convincing.  On  this  bade 
issue  in  tbia  litigation  the  case  turned  upon 
the  greater  weight  given  by  the  Jury  to  the 
testimony  of  witnesses  on  the  one  side  or  the 
other.  The  Jury  heard  and  saw  these  wit- 
nesses. On  reading  the  evidence  as  a  whole, 
we  are  not  impressed  that  the  same  Is  so 
convincing  and  overwhelmingly  conclusive  in 
support  of  the  defense  as  to  r»ider  it  im- 
perative for  the  court  to  invade  the  province 
and  customary  prerogatives  of  the  Jury  to 
set  aside  a  verdict  rendered  upon  conflicting 
evidence,  on  the  ground  that  it  is  unjust  and 
palpably  against  the  great  weight  of  the  tes- 
timony. 

[3]  One  of  the  reasons  urged  in  support  of 
defendant's  motion  for  a  new  trial  was  the 
newly  discovered  evidence  of  a  witness 
named  Otto,  whose  affidavit  was  presented 
in  support  of  said  motion.  When  the  motion 
came  on  to  be  heard,  said  witness  was  pro- 
duced in  open  court  for  examination,  on 
order  of  the  trial  Judge.  He  testified  to 
getting  upon  the  Clay  avenue  car  while  it 
was  standing  and  seeing  a  gray-haired  man 
pass  in  front  of  the  car  after  it  had  started 
and  was  moving  slowly  around  the  curve, 
following  which  the  car  stopped  with  a  bump 
after  It  "bad  gone  6  or  6  feet  or  possibly 
more,"  and  some  one  said  It  had  run  over  a 
man.  His  testimony  is  In  conflict  with  that 
of  other  of  defendant's  witnesses  as  to  the 
distance  the  car  ran  before  it  was  stopped 
and  as  to  its  being  stationary  when  the  Oak- 
land car  arrived.  He  testified:  "The  car 
was  slowly  making  the  turn  there,  and 
the  south-bound  car  coming  down,  and 
the  people  got  ofT,  running  around  the 
front  end  of  our  car  and  a  few  got  on  I 
imagine.  Amongst  those  running  around  in 
front  of  the  car  I  noticed  an  old  gray-haired 
man.  *  *  *  I  didn't  inquire  about  what 
was  the  matter  until  I  got  to  the  shop,  and 
some  other  fellows  came  in  and  they  said  it 
had  cut  his  leg  otF.  *  *  *  I  could  not  see 
the  bottom  step  from  where  I  stood.  I  didn't 
see  Mr.  Goodyear  when  he  started  to  go  on 
the  car.  ♦  •  •  Q.  You  don't  know  what 
the  car  was  doing  when  he  started  to  get  on? 
A.  No,  sir."  The  material  portion  of  his 
testimony  strongly  urged  is  that  deceased 
tried  to  board  the  car  after  it  started  and 
was  going  around  the  curve. 

In  denying  the  motion  for  a  new  trial,  the 
court  said  relative  to  the  claim  of  newly  dis- 
covered evidence:  "The  affiant,  Henry  H. 
Otto,  was  produced  in  court  pursuant  to  the 
court's  request  and  his  statement  given. 
The  most  that  can  be  said  in  Its  favor,  I 
think,  Is  that  it  la  merely  cumulative.    It  is 
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not  aB  strongly  corroboratlTe  of  defendant's 
theory  as  was  the  testimony  given  by  the 
defendant's  witnesses,  wbo  swore,  at  least 
inferentially,  tliat  the  car  in  question  was  in 
motion  when  the  deceased  sought  to  board 
it  Had  Mr.  Otto  been  sworn  upon  the  trial  I 
do  not  see  that  the  result  would  have  been 
in  any  way  affected;  nor  is  it  at  all  prob- 
able, in  my  Tlew,  that  upon  a  new  trial  his 
testimony  would  change  the  outcome.  Upon 
the  authority  of  Branch  t.  Klatt  I  think  the 
motion  made  in  this  respect  should  be 
denied." 

We  think  the  trial  court  correct  in  the  con- 
clnsion  that  the  newly  discovered  evidence 
was  at  best  cumulative  and  not  so  strong 
and  convincing  as  to  render  a  difFerent  re- 
salt  probable  upon  a  retrial  of  the  case. 
Those  are,  however,  primarily  questions  for 
the  trial  court,  who  heard  and  saw  not  only 
the  witnesses  at  the  trial  but  the  newly  dis- 
covered witness.  The  appellate  court  will 
not  disturb  the  discretion  of  the  trial  court 
In  such  cases  unless  it  is  clear  that  the  same 
has  been  abused.  Jones  v.  Tucker,  132  Ala. 
305, 31  South.  21 ;  Branch  v.  Klatt,  138  N.  W. 
263.  Vide,  also,  29  Cyc.  1008-1010,  where 
a  large  number  of  cases  are  cited  on  the 
subject  of  newly  discovered  evidence.  We 
do  not  find  from  this  record  an  abuse  of 
discretion  which  demands  Interference  by 
this  court 

The  Judgment  Is  affirmed. 


STEWART  v.  TERWIUilGBR. 
(Sopieme  Court  of  Michigan.     Oct  1,  1913.) 

t  S«T-0?T  AKD  COUNTKBCLAIU  ({  44*)— PABT- 

imsHiF  Debt — Iitdividital  Liabiutt. 
The  liability  of  partners  is  joint  and  not 
•ereral,  and  a  partnership  debt  cannot  .be  set 
off  against  the  claim  of  a  partner  individually. 

[Ed.  Note. — For  other  cases,  see  Set-Off  and 
Coonterclaim,  Cent  Dig.  {{  82-06,  98,  09;  Dec. 
Dig.  §  44.*] 

2.  Sn-Onr  awd  Cottnteboi.aiii  (J  44*)— Joint 
OB  Sbtebal  Covenants. 

Where  a  deed  was  ezecnted  by  two  partners 
in  their  individual  names,  without  any  reference 
to  partnenhip  relations,  and  contained  the  usual 
covenants  of  title,  the  covenants  were  joint  and 
not  several,  and  hence  a  claim  for  damages  for 
the  breach  of  the  covenants  could  not  be  set  off 
against  an  individual  claim  of  one  of  the 
grantors. 

[Ed.  Note. — For  other  cases,  see  Set-Off  and 
Connterclaim,  Cent  Dig.  {|  82-96,  98,  99;  Dec. 
Dig.  I  44.*] 

Error  to  Clrcnlt  Court  Wayne  County; 
Henr^  A.  Mandell,  Jndge. 

Action  by  S.  Wigbtman  Stewart  against 
Frauds  TerwilUger.  From  a  judgment  in 
favor  of  defendant  plaintiff  brings  error. 
Beversed. 

Argued  before  STEERE,  0.  J.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 


S.  W.  Stewart  of  Detroit  (Choate,  Rob- 
sertson  &  Lehmann,  of  Detroit  of  counsel), 
for  appellant  Lehman,  Rlggs  k  Lehman, 
of  Detroit  (George  M.  Lehman,  of  Detroit, 
of  couns^),  for  appellee. 

McALVAY,  J.  Plaintiff  brought  suit 
against  defendant  in  justice  court  in  the  city 
of  Detroit  In  assumpsit  to  recover  as  as- 
signee for  commissions  claimed  on  a  sale  of 
real  estate.  This  suit  resulted  in  a  judg- 
ment against  plaintiff.  The  case  was  ap- 
pealed by  plaintiff  to  the  circuit  court  for 
the  county  of  Wayne,  and  a  Jury,  under  the 
charge  of  the  court  rendered  a  verdict  of 
no  cause  of  action,  upon  which  a  judgment 
was  entered  in  favor  of  defendant 

The  facts  In  the  case  are  that  Gordon  F. 
Bennett  and  Jesse  J.  Gee  were  partners  in 
the  real  estate  business,  in  which  defend- 
ant was  at  one  time  interested,  whether  as  a 
partner  or  having  loaned  money  to  them  to 
use  in  the  business  is  in  dispute;  that  Ben- 
nett &  Gee,  in  settlement  vrlth  defendant 
made  a  transfer  to  him  of  certain  lots  which 
they  owned  as  partners  by  full  warranty 
deeds  of  title  in  fee,  except  as  to  certain 
mortgages  assumed  by  defendant;  that  It 
later .  appeared  that  there  were  liens  and 
taxes  against  the  property  to  the  amount  of 
$275,  which  defendant  was  obliged  to  pay 
In  order  to  clear  this  title,  and  which  Ben- 
nett &  Gee,  or  either  of  them,  never  repaid. 
Later  Bennett  engaged  in  the  real  estate 
business  alone  and  obtained  a  purchaser  for 
defendant  for  part  of  this  same  property, 
which  defendant  sold  to  Bennett's  custom- 
er, and  for  which  service  Bennett  claimed 
commissions,  which  defendant  refused  to  pay 
because  be  claimed  the  partners  owed  him 
for  breach  of  contract  Later  Bennett  as- 
signed bis  claim  tot  commissions  to .  the 
plaintiff,  and  this  suit  was  brought  to  re- 
cover such  commissions. 

Defendant  pleaded  the  general  Issue  In 
justice  court,  with  notice  of  set  off  of  the 
claim  against  Bennett  &  Gee  for  damages 
sustained  by  reason  of  breach  of  covenant 
Upon  the  trial  proof  of  such  damages  was 
admitted  over  the  objection  of  plaintiff  that, 
the  covenants  In  the  deeds  being  joint  obli- 
gations of  Bennett  &  Gee,  the  same  could 
not  be  set  off  against  the  claim  of  plain- 
tiff's assignor  for  commissions  earned  on  the 
transactioa  which  occurred  after  the  part- 
nership of  Bennett  &  Gee  was  dissolved. 
Error  is  assigned  in  this  court  npon  the  ad- 
mission of  such  evldoice.  There  is  no  seri- 
ous dispute  as  to  the  facts  In  the  case.  lb 
the  briefs  of  both  parties  it  is  stated  that 
the  sole  question  to  be  considered  is  a  le- 
gal one,  and  that  is  whether,  under  the  facts 
above  stated,  this  set-off  should  have  been 
allowed  as  a  matter  of  law. 

The  exact  question  has  not  been  before 
passed  upon  by  this  court     Two  separate 
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propositions  are  involved  in  the  determina- 
tion of  this  question :  First,  whether  the  lia- 
bility of  partners  upon  firm  contracts  Is 
Joint  or  Joint  and  several;  and,  second, 
whether  the  covenant  in  Hie  deed  In  ques- 
tion was  a  Joint  and  several  covenant 

[1  ]  It  appears  to  be  recognized  that  at  the 
common  law,  and  in  all  states  where  the 
matter  is  not  controlled  by  statute,  the  lia- 
bility of  partners  is  Joint  and  not  several, 
and  therefore  that  a  partnership  debt  cannot 
be  used  as  a  set-ofF  against  the  claim  of  a 
partner  individually.  Parsons  on  Partner- 
ship (4th  Ed.)  {  262,  and  cases  cited. 

In  Mason  v.  Eldred,  6  WalL  (U.  S.)  231,  18 
L.  Ed.  783,  Mr.  Justice  Field,  among  other 
things,  said:  "But  in  copartnerships  there 
is  no  such  several  liability.  •  •  •  Copart- 
nerships .  are  formed  for  Joint  purposea 
The  members  undertake  Joint  enterprises; 
they  assume  Joint  risks;  and  they  incur  in 
all  cases  Joint  Uabilltles.  In  all  copartner- 
ship transactions  this  common  risk  and  lia- 
bility exists.  Therefore  it  is  that  in  suits 
upon  these  transactions  all  the  copartners 
must  be  brought  in,  except  when  there  is 
some  good  ground  of  personal  release  from 
liability,  as  Infancy  or  a  discharge  in  bank- 
ruptcy ;  and,  if  not  brought  in,  the  omission 
may  be  pleaded  in  abatement" 

[2]  The  contention  of  defendant  is  that 
this  was  a  partnership  agreement  and  there- 
fore a  Joint  and  several  liability,  which  could 
be  set  off  in  any  suit  brought  by  one  of  the 
partners  or  his  assignee  against  a  person 
holding  a  claim  against  the  partnership,  and 
the  court  held  that  the  covenant  in  this  deed, 
upon  which  defendant  relied,  was  a  Joint  and 
several  obligation.  The  deed  was  made  and 
executed  by  Bennett,  plaintiff's  assignor,  and 
his  partner.  Gee,  together  with  their  wives, 
in  their  individual  names,  without  any  ref- 
erence to  partnership  relations.  Tbey  cove- 
nanted as  follows :  "Parties  of  the  first  part, 
for  themselves,  their  heirs,  executors,  and 
administrators,  do  covenant,  grant,  bargain, 
and  agree  to  and  with  the  said  party  of  the 
second  part  his  heirs  and  assigns,  that  at 
the  time  of  the  ensealing  and  delivery  of 
these  presents  they  are  well  seised  of  the 
above  granted  premises  in  fee  simple;  that 
they  are  free  from  all  Incumbrances  what- 
ever," etc.  This  covenant  Is  in  all  respects 
a  Joint  covenant  and  the  liability  under  it  a 
Joint  liability.  If  defendant  had  brought 
suit  against  plaintiff's  assignor  upon  a  breach 
of  this  covenant,  he  could  have  pleaded  the 
nonjoinder  of  bis  cograntor  In  abatement, 
and  consequently  the  plaintiff  could  not  have 
set  off  the  individual  claim  for  commission 
for  which  this  suit  was  brought  We  are 
cited  to  cases  claimed  by  defendant  to  hold 
to  the  contrary,  but  they  are  distinguishable. 

In  the  covenant  under  consideration  there 
are  no  words  of  description  of  the  parties  or 


any  evidence  of  intent  that  the  covenants 
were  several. 

Reliance  is  placed  by  defendant  on  the  case 
of  Redding  v.  Lamb,  81  Mich.  318,  45  N.  W. 
997,  an  examination  of  which  clearly  shows 
the  distinction  between  that  case  and  the 
instant  case.  In  that  case  the  parties  de- 
scribed themselves  and  their  different  in- 
terests as  "the  widow  and  heirs  of  Benjamin 
Wilson,  deceased,"  and  individually  entered 
into  the  covenant  of  warranty,  and  this 
court  so  construed  the  instrument 

It  follows  that  upon  neither  proposition 
can  the  contention  of  the  defendant  be  sus- 
tained, and  that  It  was  error  to  allow  this 
Joint  claim  against  defendant's  grantors  as 
a  set-off  against  plaintiff's  demand.  Defend- 
ant's remedy  is  against  his  grantors  Jointly. 
The  court  was  in  error  in  allowing  such 
set-off. 

The  Judgment  of  the  circuit  court  is  re- 
versed; and,  it  appearing  from  the  uncontra- 
dicted testimony  in  the  case  that  the  serv- 
ices upon  which  this  suit  was  brought  were 
rendered  and  were  of  the  value  claimed  by 
plaintiff,  a  Judgment  for  $110,  the  amount 
thereof,  together  with  interest  at  5  per  cent, 
from  July  13,  1910,  the  date  of  the  com- 
mencement of  this  suit,  will  be  entered  in 
this  court  In  favor  of  plaintiff. 


TOLEDO,  S.  &  M.  RY.  CO.  r.  PETERS. 
(Supreme  Coart  of  Michigan.    Sept.  30,  1913.) 

1.  Injunction  (S  126*)— Btjbden  of  Proof — 
Restbainino  Enforcement  of  Bonds. 

In  a  suit  to  restrain  the  enforcement  of  a 
railroad  bond  and  coupons  attached  thereto  al- 
leged to  have  been  one  of  a  series  claimed  to 
have  been  refunded  and  destroyed,  the  burden 
was  on  complainant  to  show  by  a  preponder- 
ance of  the  evidence  that  it  would  be  inequita- 
ble to  allow  defendant  to  recover  the  amount  of 
the  bond  and  coupons. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  f  276;    Dec.  Dig.  §  126.*] 

2.  Bnxs  AND  Noixs  (I  497*)— Nbootiable 
Imstbuhbnts  —  Bona  Fidb  Pubohaseb  — 
Possession. 

A  holder  of  a  negotiable  instroment  is  not 
bound  to  introduce  any  evidence  to  show  that 
be  gave  value  for  it  until  the  opposite  party 
.has  clearly  proved  that  the  consideration  was 
illegal,  that  it  was  fraudulent  in  its  inception, 
or  that  it  had  been  lost  or  stolen  before  it  came 
into  the  possession  of  the  holder. 

[Ed.  Note.— For  other  cases,  see  BiQs  and 
Notes,  Cent  Dig.  §§  1448,  1675-1681,  1683- 
1687 ;   Dec.  Dig.  i  497.*] 

3.  Injunction  (§  128*)— Evidence— Bonds — 
Bona  Fide  Holdeb— Enforcement. 

Where,  in  a  suit  by  a  railroad  company  to 
restrain  the  enforcement  of  a  bond  and  coupons 
attached  thereto  payable  to  bearer  on  the 
ground  that  the  series  induding  the  bond  in 
question  had  been  refunded  and  all  of  the  bonds 
supposed  to  have  been  destroyed  by  fire,  plain- 
tiff claimed  that  defendant  could  not  honestly 
have  obtained  the  bond  but  it  was  conceded 
that  the  bond  produced  was  the  original  bond 
and  this  bore  no  evidence  of  fire  or  trace  of  an 
eSort  to  cancel  it  complainant's  only  evidence 


'For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-Mo.  Series  4b  Rep'r  Indexes 
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being  that  all  of  the  fint  issne  of  the  bonds 
were  destroyed  by  fire,  it  was  Insnfficient  to  en- 
title complainant  to  relief  as  against  defendant. 
[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  $  278;    Dec.  Dig.  {  128.*] 

Appeal  from  Circuit  Court,  Wayne  County, 
In  Chancery;    Henry  A.  Mandell,  Judge. 

BUI  by  the  Toledo,  Saginaw  &  Mluskegon 
Railway  Company  against  Charles  Peters. 
Decree  for  complainant,  and  defendant  ap- 
peals.   SeTersed  and  dismissedL 

Argued     before     STEERE,     C.     J.,     and 

moore:,    mcalvat,    brookb,   kuhn, 

STONE.  OSTRANDER,  and  BIRD,  JJ. 

George  W.  Bates,  of  Detroit,  for  appellant 
U  C.  Stanley,  of  Detroit,  for  appellee. 

MOORE,  J.  This  bill  was  filed  to  enjoin 
the  prosecution  of  a  suit  brought  to  recover 
upon  eeren  interest  coupons  amounting  to 
$225,  which  coupons  were  attached  to  a  rail- 
road bcmd  for  $1,000,  which  suit  was  com- 
menced in  April,  1908.  From  a  decree  in  fa- 
vor of  the  complainant,  the  case  Is  brought 
here  by  appeal. 

Stated  in  the  narrative  form  the  averments 
of  the  bill  are  in  snlMtance  that  in  November, 
1886,  the  complainant  issued  1,600  bonds  of 
$1,000  each,  secured  by  mortgage,  said  bonds 
bearing  6  per  cent  interest,  payable  semi- 
annually, the  interest  payments  being  evi- 
denced by  coupons,  said  bonds  being  due 
November  1,  1926;  that  in  1888  tbey  were 
delivered  to  W.  V.  McCracken  &  Co.,  who  had 
the  contract  to  build  complainants'  road  for 
the  purpose  of  pairing  them  for  the  labor  and 
material  in  bnilding  the  road.  "Your  orator 
is  informed  and  believes  that  said  McCracken 
&  Co.  did  not  sell  or  dispose  of  any  of  said 
bonds  and  did  not  sell  or  dispose  of  bond 
No.  1401,  hereinafter  mentioned,  or  any  of 
its  coupons,  with  the  possible  exception  that 
said  McCracken  &  Go.  did  pledge  some  of 
said  tMnds,  what  bonds  your  orator  is  not 
now  informed ;  but  your  orator  is  informed 
and  brieves  that  if  any  were  so  pledged,  they 
were  redeemed,  together  with  all  coupons, 
and  that  shortly  before  the  9th  of  August 
1S88,  said  W.  V.  McCracken  &  Co.  were  in 
possession  of  said  entire  issue  of  1,600  bonds, 
loclnding  bond  No.  1401,  hereinafter  men- 
tioned, and  all  coupons  pertaining  thereto." 
It  is  averred:  That  an  arrangement  was 
made  by  which  these  bonds  were  all  to  be 
canceled  and  an  issue  of  5  per  cent  l)onds 
made  to  take  the  place  of  them.  That  they 
were  all  taken  to  New  Tork  and  burned,  as 
complainant  believed,  and,  after  that  fact 
was  established  to  the  satisfaction  of  com- 
plainant and  the  Grand  Trunk  Railway  Com- 
pany of  Canada,  1,734  new  bonds  of  |1,000 
each,  bearing  5  per  cent  interest  were  issued, 
and  1,560  of  them  were  delivered  to  W.  V. 
.McCracken  &  Co.  In  lieu  of  the  1,600  bonds 
before  mentioned  and  the  remainder  deliver- 
ed to  the  Grand  Trunk  Railway  Company  of 
Canada.     That   complainant  rested   in  the 


belief  that  all  of  said  first  issue  of  bonds  had 
been  destroyed,  until  April,  1906,  when  a  firm 
of  brokers  in  New  Tork  demanded  payment 
of  the  Interest  coupons  on  bond  1401,  which 
bond  was  later  sued  as  before  stated.  That 
other  coupons  will  be  sued  and  perhaps  the 
bond  Itself. 

An  averment  is  made  that  complainant  has 
a  defense  In  equity  for  several  reasons,  the 
last  of  which  is  stated  as  follows:  "Because 
under  all  the  circumstances  the  said  bond 
1401  could  not  now  be  in  existence  except  for 
some  fraud  on  the  part  of  some  of  the  clerks 
of  said  trust  company  in  handling  them  at 
the  last  when  they  were  being  counted  or  be- 
ing taken  to  the  said  furnace  for  destruction 
by  burning,  or  else  could  not  now  be  in  exist- 
ence except  for  an  accidental  loss  of  the 
same,  or  purloining  of  the  same,  or  other 
fraudulent  means,  of  which  your  orator  has 
no  knowledge."  Then  followed  a  prayer  for 
an  Injunction  and  for  general  relief.  Ac- 
companying this  bill  of  complaint  was  an 
affidavit  of  the  taking  of  the  first  Issue  of 
bonds  to  New  York,  and  their  delivery  to  a 
trust  company  for  cancellation.  "That  de- 
ponent delivered  into  the  hands  of  the  afore- 
said the  bonds  so  carried  by  him,  and  they 
were  counted  from  deponent's  hands  and 
found  to  be  the  complete  lot  of  1,600  bonds  as 
aforesaid,  with  all  coupons.  That  after  be- 
ing BO  as  aforesaid  counted  and  checked  by 
the  said  oflBcers  of  said  company  or  by  clerks 
of  said  company,  and  in  the  presence  of  de- 
ponent they  were  carried  down  to  the  fur- 
nace in  the  basement  of  the  bplldlng  wherein 
were  the  officers  of  said  trust  company  (that 
Is  to  say,  from  the  ground  floor  to  the  base- 
ment one  story  below),  being  carried  down- 
stairs by  one  or  more  clerks  of  said  trust 
company,  and  were  there  in  the  presence  of 
deponent  and  said  clerks  burned  in  said  fur- 
nace. Tliat  to  the  best  of  deponent's  knowl- 
edge and  belief  the  bond  1401  mentioned  In 
said  bill  was  then  and  there  burned  with  the 
rest.  And  deponent  believed  it  to  have  been 
so  burned  under  his  eyes  and  in  his  presence 
until  the  year  1906,  when  he  learned  of  the 
claim  being  presented  against  said  railway 
company  by  one  claiming  to  hold  said  bond 
1401.  Deponent  further  states  that  the  onlv 
explanation  he  can  give  for  the  said  bond  1401 
not  having  been  destroyed,  if  it  was  not  de- 
stroyed with  all  its  coupons,  is  either  that  it 
escaped  from  the  fire  and  went  out  at  the 
chimney  in  the  draft  and  was  picked  up  by 
some  one  who  had  no  right  to  it  and  thus  got 
to  the  hands  of  the  present  holder,  or  else 
that  it  was  purloined  by  one  or  more  of  the 
clerks  taking  it  to  the  furnace  to  be  burned." 

The  defendant  answered  the  bill  of  com- 
plaint and  among  other  things  averred:  "But 
the  defendant  alleges  and  so  states  the  fact 
to  be  that  the  said  bond  No.  1401  was  not  so 
destroyed,  and  that  the  same  had  been  nego- 
tiated and  subsequently  came  into  the  hands 
of  defendant  who  is  now  the  bona  fide  holder 
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and  owner  of  the  same  for  value.  •  •  ♦ 
That  the  defendant  admits  that  the  said  com- 
plainant will  not  be  able  to  show  that  either 
said  bonds,  including  bond  No.  1401,  or  any  of 
said  coupons  were  not  signed  by  or  on  behalf 
of  the  said  complainant.  That  the  defendant 
submits  that  the  reasons  contained  in  the 
eleventh  paragraph  of  said  bill  as  a  defense 
in  equity  to  the  rights  of  this  defendant  to 
recover  In  the  said  action  at  law  now  pending 
are  wholly  ineffective  and  Insufficient,  and 
that  as  a  bona  fide  holder  of  said  bond  No. 
1401  and  the  coupons  thereto  attached  for  a 
good  and  valuable  consideration  paid  therefor 
he  has  a  legal  and  valid  right  to  maintain 
such  action  and  recover  therein  the  amount 
due  on  said  coupons,  and  that  by  reason  of 
the  same  the  said  complainant  cannot  suc- 
cessfully defend  the  said  suit  at  law  now 
pending  against  it.  And  the  defendant  also 
submits  that  the  facts  set  up  by  the  complain- 
ant In  Its  said  bill  so  disclosed  and  that  all 
and  every  matter  mentioned  and  complained 
of  are  matters  tn  respect  to  which  said  com- 
plainant Is  not  entitled  to  any  relief  from  a 
court  of  equity,  and  this  defendant  hopes 
that  he  will  have  the  same  benefit  as  if  he 
had  demurred  to  the  said  bill  of  complaint" 
A  hearing  was  bad  In  open  court,  and  the 
first  witness  produced  the  discharged  first 
mortgage  and  a  letter  from  the  trustee,  read- 
ing as  follows:  "Detroit,  Aug.  1,  1888.  The 
American  Loan  &  Trust  Company,  of  the  Olty 
of  New  York — Gentlemen:  The  undersigned 
are  trustees  in  a  mortgage  executed  by  the 
Toledo,  Saginaw  &  Muskegon  Railway  Com- 
pany, bearing  date  the  2d  day  of  July,  1888, 
and  In  the  bonds  secured  by  the  mortgage 
in  the  amount  of  $1,734,000.  It  appears  that 
a  prior  mortgage  to  this  was  executed  by 
the  railway  company  to  you  as  trustees,  to 
secure  an  Issue  of  bonds,  dated  November  1, 
1886,  in  the  amount  of  $1,600,000.  The  bonds 
under  this  last-named  mortgage,  it  is  said, 
have  not  been  sold,  but  have  been  pledged 
as  collateral  security  for  money  loaned.  It 
has  been  arranged  between  the  railway  com- 
pany and  W.  V.  McCracken  &  Co.,  who  own 
the  bonds  issued  and  outstanding  under  your 
mortgage,  that  these  bonds  shall  be  retired 
by  the  substitution  of  bonds  issued  under  the 
mortgage  in  which  the  undersigned  are  trus- 
tees. This  has  been  duly  authorized  by  reso- 
lutions of  the  board  oi'  'llrectors  of  the  com- 
pany, and  will  be  sanctioned  by  the  written 
authority  of  UcCracken  &  Co.,  which  wUl  be 
given  to  yon.  To  effect  such  retirement, 
$1,560,000  of  the  bonds  of  our  mortgage  are 
available,  and  are  to  be  placed  in  your  pos- 
session concurrently  with  this  letter,  but  on 
the  following  conditions  and  understanding, 
to  wit:  That  you  are  to  use  the  bonds 
($1,560,000)  to  retire  and  secure  possession 
of  all  the  bonds  of  your  mortgage  Issued  and 
outstanding.  Having  thus  retired  and  se- 
cured possession  of  the  bonds  last  named,  you 
are  to  cancel  them  in  the  presence  of  at  least 
one  of  the  undersigned  and  at  once  destroy 


them.  You  are  thereupon  to  execute  a  dis- 
charge of  said  mortgage  of  November  1,  1886, 
and  have  the  discharge  duly  recorded  in  the 
several  counties  into  or  through  which  said 
Toledo,  Saginaw  &  Muskegon  Railway  rnns. 
The  remainder  of  the  $1,660,000  if  any  sball 
be  left  in  your  possession,  are  to  be  delivered 
to  W.  v.  McCracken  &  Ca  Concurrently 
with  the  receipt  by  yon  for  cancellation  of 
the  bonds  secured  by  the  mortgage  of  Novem- 
ber 1,  1886,  you  will  receive  from  W.  V.  Mc- 
Cracken &  Co.,  certificates  of  the  capital  atodk 
of  said  company  in  the  amount  of  $1,600,000, 
and  the  understanding  is  tliat  you  will  de- 
liver this  stock  to  said  James  H.  Mulr,  treas- 
urer, duly  transferred  as  be  shall  direct" 

A  certificate  from  the  American  Loan  & 
Trust  Company  was  Introduced,  stating  that 
the  1,600  bonds  had  been  destroyed  by  fire. 
Two  affidavits  of  date  August  9,  1888,  to  the 
same  effect  were  introduced  in  evidence. 
The  deposition  of  Mr.  Berry  was  offered.  In 
it  appeared  the  following:  "Q.  What  did  you 
do,  if  anything,  about  these  bonds  about  the 
0th  of  August,  1888?  A.  They  were  cre- 
mated. Q.  When,  where,  and  how  and  by 
whom  were  they  cremated?  A.  They  ^rere 
put  in  a  furnace  by  Mr.  McCracken,  tbe 
president  of  the  railway  company,  and  my- 
self; that  is,  we  were  present  when  they 
were  put  in  and  saw  them  bum.  Q.  Mr. 
Berry,  what  was  the  issue  of  these  bonds? 
A.  One  to  1,600,  Inclusive.  Q.  What  did  yon 
do  yourself,  Mr.  Berry,  with  reference  to  as- 
certaining the  numbers?  A.  WIell,  the  cua- 
tom  always  has  been  to  count  the  bonds  one 
by  one,  and  also  count  the  coupons  then  be- 
longing to  that  particular  bond.  (Mr.  Brlnck- 
erhoff  asked  to  have  answer  stricken  out  aa 
irresponsive.)  Q.  Was  the  process  ever  done 
by  one  person?  A.  No,  sir;  two  persons 
have  always  done  this.  Q.  In  response  to  the 
question,  Mr.  Berry,  what  was  done  on  that 
occasion  with  reference  to  the  corporation  or 
any  other  individual.  A.  Mr.  McCracken, 
president  of  the  railway  company,  represent- 
ed the  railway  company  and  was  one  of  the 
parties  who  counted  the  bonds.  Q.  In  yonr 
presence?  A.  In  my  presence,  and  I  caU 
to  mind  that  there  was  another,  a  workman, 
also  present  Q.  Of  the  railway  company? 
A.  I  think  he  was  of  the  railway  company. 
Q.  Was  his  name  Mulr?  A.  I  think  It  was 
Mulr.  Q.  Mr.  Berry,  do  you  recall  whether 
I  was  present?  A.  Yes,  sir;  you  were. 
Q.  Was  I  the  one  who  brought  the  issue  to 
the  trust  building?  A.  I  do  not  remember. 
Q.  Did  you  say  you  burnt  the  bonds  your- 
self? A.  No,  sir.  Q.  You  stood  by?  A. 
Yes,  sir. 

The  deposition  of  Neil  MacDonald  was  tak- 
en. In  It  appeared  the  following:  "Q.  Mr. 
MacDonald,  what  was  your  line  of  business 
in  August,  1888?  A.  I  was  a  member  of  the 
firm  of  W.  y.  McCracken  &  Co.  Our  bnsi- 
ness  was  railroad  contractors  and  builders. 
W.   y.   McCracken,  Qeorge.  A.   Evans,  and 
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Nell  MacDonald.  Q.  Wbere  was  tbeir  ofBce? 
A.  Nos.  40  and  42  Wall  street  Q.  Vfjiat  is 
Mr.  Brans'  address  now?  A.  Mr.  Evans  is 
dead.  Q.  Mr.  W.  V.  McCracken?  A.  He  is 
dead.  Q.  What  was  the  relation  of  that  con- 
tracting firm  to  the  secnrlties  of  the  Toledo, 
Saginaw  &  Muskegon  Eailway?  A.  Wt,  V. 
McCracken  &  Ck>.  agreed  to  buUd  the  road 
and  took  the  securities  of  the  Toledo,  Sag- 
inaw &  Muskegon  Railway  Company.  Q. 
Ibat  was  under  general  contract?  Did 
tbef  perform  the  contract  and  build  the 
road?  A.  They  buUt  the  road  to  Ashley, 
Mich.,  about  100  miles  from  Mnskegon.  Q. 
Was  that  done  under  a  contract  to  build  that 
mncb?  A.  As  I  recall  it,  the  road  was  to  be 
a  little  longer,  but  we  took  the  contract  to 
build  the  road  as  far  as  Ashley.  Q.  Where 
did  you  get  the  securities  for  the  work?  A. 
We  got  bonds  and  stock  of  the  Toledo,  Sagi- 
naw ft  Muskegon  Railway  Company.  Q. 
What  bonds  did  yon  get?  A.  As  I  recall  it, 
there  was  an  original  lot  of  1,600,000  bonds 
(6  per  cent  bonds)  that  we  got  Q.  You 
mean  by  that  $1,600,000  of  bonds?  A.  Yes. 
Q.  Do  you  remember  the  date  of  these  bonds? 
A.  No,  I  cannot  tell  the  date,  but  I  think 
a  feel  certahn)  it  was  in  1886.  Q.  If  It  will 
refresh  your  memory,  was  it  one  of  the  last 
months  of  the  year?  A.  I  have  been  looking 
into  the  matter  and  think  it  was  November, 
bnt  I  am  not  prepared  to  say,  bat  I  can  easi- 
If  find  out  Q.  Mr.  MacDonald,  what  did 
the  firm  do  with  these  bonds ;  I  mean  to  say, 
as  to  selling  them  on  the  market  or  other- 
wise? A.  These  bonds  were  made  away 
with,  or  destroyed,  to  make  way  for  another 
Issue  of  5  per  cent  bonda  Q.  The  question 
is  wliether  aU  of  these  were  made  away 
with?  A.  As  I  recall  it  I  am  certain  that 
1  was  not  present  at  Uie  time  they  were 
made  away  with  to  make  way  for  the  new 
5  per  cent  bonds.  As  I  recall  the  matter, 
the  whole  original  issue  of  $1,600,000  6  per 
cent  bonds  was  offered  to  our  company  for 
the  purpose  of  building  the  road  above  re- 
ferred to.  Q.  Before,  after,  or  concurrent 
with  the  building?  A.  Before  the  buUding. 
As  I  was  the  financial  member  of  the  firm, 
I  decided  that  an  issue  of  5  per  cent  bonds 
coold  be  as  easily  handled  by  me,  making, 
of  conise,  the  saving  in  interest  The  orig- 
inal bonds  (the  6  per  cents.)  were  then  de- 
stroyed, as  I  sapposed.  Q.  Do  you  know 
what  the  Intention  of  the  firm  was  with 
reference  to  their  destruction?  A.  To  make 
way  for  the  new  5  per  cent  mortgage,  which 
woDld,  of  course^  not  be  a  good  mortgage 
with  the  original  bonds  out  Q.  At  the  time 
of  what  you  call  their  destruction,  who 
owned  and  possessed  the  $1,600,000  bonds? 
A  McCracken  ft  Co.,  subject  to  our  perform- 
ing the  contract  Q.  On  the  day  when  you 
supposed  they  were  destroyed,  to  wit,  on 
August  9,  1888,  will  you  state  who  handled 
and  destroyed  these  bonds?  A.  Up  to  the 
time  they  were  destroyed,  Mr.  McCracken. 


Q.  Up  to  that  time  and  from  and  after  get- 
ting possession  of  them,  what  if  any,  sales 
had  McCracken  ft  Co.  made  of  any  of  these 
bonds?  A.  No  part  of  this  issue  was  ever 
sold,  given  away,  or  loaned.  Q.  What  wonld 
have  been  the  market  value  or  the  success 
in  marketing  the  bonds  of  that  road?  A. 
As  the  road  was  not  built  it  would  be  impos- 
sible to  say.  At  the  time  they  would  not 
have  had  any  market  value.  Q.  When  were 
these  bonds  offered  to  McCracken  ft  Co.  In 
1886?  A.  As  I  recall  it  the  latter  part ;  I 
think  Kovember.  Q.  As  I  understand  it 
you  were  directed  to  surrender  the  entire 
loan  of  bonds  in  1888,  Mr.  MacDonald?  A. 
Yes.  They  were  kept  in  our  safe.  Q.  How 
were  they  kept  in  your  safe?  A.  Perhaps 
I  had  better  say  for  the  i)eriod  of  time 
they  were  kept  in  the  American  Loan  & 
Tmst  CompEiny,  in  the  safe  deposit  box  of 
the  American  Loan  ft  Trust  Company.  Q. 
Were  these  bonds  accessible  to  any  one  while 
in  your  safe?  A.  As  I  recall  it  they  were 
Mr.  Brinckerhoff.  Q.  Yon  received  these 
$1,600,000  bonds  and  the  stock  which  you 
spoke  of  as  compensation  for  the  work  to  be 
done  under  your  contract  with  the  railway 
company?  A.  I  would  say  as  consideration : 
perhaps  compensation  might  do ;  but  as  com- 
pensation that  was  all  we  received  for  the 
building  of  the  road.  The  bonds  were  ours 
absolutely.  Q.  W|here  did  you  get  the  funds 
to  build  the  road  under  the  contract?  A. 
Only  of  these  6  per  cent  bonds  which  were 
destroyed.  Q.  Did  you  not  do  the  work  un- 
der your  contract  between  November,  1886, 
and  August  1888?  A.  Ye&  Q.  How  much 
work  more  or  less,  did  you  do  during  the 
18  months?  A.  I  think  the  road  was  prac- 
tically completed  In  that  time.  Q.  Where 
did  you  get  the  funds  to  carry  on  the  con- 
struction work?  A.  McCracken  &  Co.  had 
plenty  of  money  and  could  get  millions  on 
demand.  Q.  Yon  built  this  road,  then,  out 
of  your  own  resources  and  money  which  you 
borrowed?  A.  Yes.  Q.  What  was  your  pro- 
cedure when  you  borrowed  money  to  carry  on 
the  construction  work  on  this  road?  How 
did  you  go  about  borrowing  such  funds? 
A.  I  suppose  you  refer  to  this  road  when 
you  ask  that  They  would  take  the  liquid 
assets,  of  which  we  had  abundance  in  the 
safe  at  all  times,  and  go  out  and  borrow 
the  money.  Q.  With  these  securities  as  col- 
laterals you  would  borrow  money?  A.  Yes. 
Q.  What  do  you  mean,  Mr.  MacDonald,  by 
liquid  assets?  A.  Readily  salable  securities. 
Q.  Did  yon  use  these  bonds  as  collateral 
securities?  A.  According  to  my  remembrance 
we  never  used  one  of  these  bonds  as  collat- 
eral security.  Q.  Would  you  consider  these 
railway  securities  as  liquid  assets?  A.  No. 
Q.  Who  had  access  to  these  bonds  while  they 
were  in  your  safe?  A.  Anybody  in  our  firm 
could  have  had  access  to  them,  but  they 
were  in  charge  of  Mr.  Pennington,  private 
secretary  of  Mr.  McCracken  &  Co.     Q.  The 
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other  members  of  tbe  firm  of  McOrackeu  A 
Co  bad  access  to  the  safe?  A.  There  were 
.  oiily  two  members  besides  myself,  W.  V.  Mc- 
Cracken  and  George  A.  Evans ;  but,  as  a  mat- 
ter of  fact,  the  McCracken  safe  was  gener- 
ally managed  by  the  private  secretary  and 
bookkeeper,  Mr.  Pennington,  and  If  we  had 
occasion  to  use  anything  In  the  safe  we  would 
send  for  Mr.  Pennington.  Q.  Did  any  mem- 
ber of  the  firm  have  the  exclusive  duty  of 
raising  the  money  upon  your  assets  to  carry 
on  the  construction  work?  A.  I  had  that 
exclusive  function.  Q.  During  the  summer 
of  1888,  what  became  of  these  bonds?  A. 
The  bonds  were  destroyed  In  the  summer  of 
1888.  Q.  Prior  to  their  destrucUon  what  did 
you  do  with  them?  A.  Nothing  was  ever 
done  with  these  bonds,  as  we  Intended  to 
have  them  destroyed;  they  were  as  so 
much  waste  paper.  (Mr.  Brinckerhoft  object- 
ed. Asked  to  have  that  answer  stricken  as 
not  responsive.  Mr.  Stanley  objected  to  Its 
being  stricken  out  as  irresponsive.)  Q.  What 
did  you  do  with  the  bonds  when  you  re- 
moved them  from  your  safe  in  the  summer  of 
1888?  A.  Personally  I  did  not  do  anything 
with  them.  Q.  Then  you  have  no  personal 
knowledge  of  anything  concerning  these 
bonds  subsequent  to  tbe  time  they  were  re- 
moved from  your  safe?  A.  No.  By  Mr. 
Stanley:  Q.  You  say  that  these  bonds  were 
never  lent  by  your  Arm?  I  will  ask  if  they 
were  ever  pledged  for  loans?  A.  Never,  ac- 
4X>rdlng  to  my  remembranoe.  They  were 
never  used  in  any  financial  transaction.  Q. 
When  was  the  plan  formed  of  having  them 
replaced  by  5  per  cents.?  A.  Shortly  after 
our  original  contract,  whatever  date  that  was. 
•  •  •  Q.  You  say  that  your  firm  got,  of 
the  5  per  cent  bonds,  practically  1,560.  Can 
yon  not  say  what  the  exact  amount  was? 
A.  I  think  It  was  ezacUy  1,560.  I  had  1,560 
bonds  to  deal  with.  Q.  That  you  remember? 
A.  Dlstiactly.  By  Mr.  Brinckerhoff:  Q.  Why 
did  you  receive  40  bonds  less  of  the  new 
issue  than  of  the  old  issue  which  you  sur- 
rendered? A.  I  don't  know  ttiat  I  can  tell 
you  the  exact  reason,  but,  as  we  were  the 
sole  owners  of  tbe  road,  we  had  it  all  any- 
way whether  it  was  1,660  or  1,600;  it  was 
all  ours.  There  was  some  reason,  but  I 
don't  seem  able  to  recall  it  Q.  Do  you  mean 
by  that  that  you  owned  all  the  securities — 
all  tbe  bonds  and  all  the  stock?  A.  We 
were  practically  owners  of  the  road  and  of 
practically  all  the  stock.  By  Mr.  Stanley: 
Q.  Mr.  MacDonald,  was  this  evidence,  tben, 
that  you  took  the  1,560  bonds  before  you 
had  any  arrangement  for  either  a  deal  with 
the  Grand  Trunk  Railway  ot  any  connection 
with  the  Grand  Trunk,  and  yr.a  took  the 
1,560  of  the  new  issue  under  a  direct  ar- 
rangement of  some  kind  with  the  Grand 
Trunk?  A.  I  cannot  say  as  to  that;  I  was 
what  yon  might  call  the  financial  end  of 
affairs,  but  it  was  20  yearn  ago,  and  I  can- 
•tot  quite  testify  as  to  that     Q.  You  would 


not  say  that  it  was  not  the  case?  A.  No." 
The  witness  who  took  the  bonds  to  New 
York  testified  as  follows:  "Mr.  Muir,  who 
has  been  mentioned,  met  me  at  the  trust 
company's  office  and  there  was  present  Mr. 
•  •  ♦  and  Mr.  Berry,  whose  deposition 
has  been  read,  and  Mr.  O.  D.  Baldwin,  whose 
signature  is  on  Exhibit  C.  Some  one  brought 
in  a  lot  of  these  bonds  that  have  been  re- 
ferred to  as  6  per  cent  bonds  of  the  same 
road,  and  I  remember  distinctly  going  down 
to  the  furnace  below  the  office  with  two  or 
three  of  the  clerks  who  liad  counted  tbena, 
and  tbe  Janitor  had  been  called  up  and  bad 
been  asked  to  build  a  fire  there,  and  when 
we  went  down  there  was  a  fire  burning  axid 
these  piles  of  pamphlets  or  bonds  were  put 
into  that  furnace^  and  then  we  came  ap- 
stalrs  then  and  I  made  out  for  Mr.  Muir  in 
my  handwriting  this  Exhibit  G,  and  he 
signed  it,  and  at  the  same  time  Mr.  Baldwin 
delivered  to  us  his  signature  to  Exhibit  6." 
The  deposition  of  the  defendant  was  tak^i. 
He  produced  bond  1401.  He  testified  that  he 
was  the  sole  survivor  of  a  firm  of  New  Xork 
brokers  known  as  Peters,  Scbenck  &  Co.; 
that  the  firm  went  oat  of  existence  In  1891, 
and  that  he  was  the  owner  of  tbe  bond ;  that 
he  received  it  upon  the  division  of  the  assets 
of  the  firm  in  1893  or  1894;  that  he  put  It 
in  a  box  with  mining  shares  that  since  be- 
came worthless;  that  its  existence  was  over- 
looked until  about  two  years  before  the  suit 
was  brought  On  the  cross-examination  be 
testified  in  part  as  follows:  "Q.  Have  you 
any  bill  of  sale  of  this  bond  or  paper  to  sbow 
sale  of  this  bond?  A.  None  that  I  know  of. 
There  was  an  agreement  signed  by  the  part- 
ners, dividing  tbe  assets  of  the  firm,  equitably. 
This  was  in  full  satisfaction  between  the 
partners.  Q.  Do  you  know  how  your  firm 
became  possessed  of  this  bond?  A.  I  have 
not  the  faintest  idea.  Q.  You  don't  know 
who  put  this  bond  up?  A.  I  was  not  in  tbe 
bookkeeping  department.  I  was  a  member  of 
the  t)oard  of  exchange  and  my  work  was  on 
the  exchange.  Q.  Did  yon  ever  collect  cou- 
pons on  that  bond?  A.  Not  that  I  am  aware 
of.  Q.  Do  you  know  whether  the  firm  did? 
A.  Not  the  slightest  idea.  Q.  Is  there  any 
one  in  the  city  of  New  York  who  would  know 
better  than  you  say  you  know  as  to  who  used 
tliat  bond  as  margin?  A.  All  my  partners 
are  dead;  my  bookkeeper,  who  had  the 
power  of  attorney,  died  five  years  ago,  and 
my  cashier  died  six  or  seven  years  ago,  and 
I  am  the  only  surviving  one.  Q.  Do  you 
know  whether  other  bonds  of  tills  road  were 
put  np  as  margin  ^t  the  same  time?  A.  No. 
Q.  Was  there  any  memorandum  made  be- 
tween you  as  partners  which  recited  the  as- 
sets which  were  to  go  to  you  and  the  assets 
that  were  to  go  to  your  partners?  A.  Yes, 
also  a  release  that  was  given  of  the  whole 
matter  regarding  Peters,  Schenck  &  Oo.  Q. 
Who  divided  these  assets?  A.  Mr.  SchendE 
and  myself,  I  think.    Q.  At  the  time  of  tbe 
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division  of  the  aasets,  you  took  note  of  the 
value  of  each  item  tbat  went  to  you  and 
wliicb  went  to  your  partner,  Mr.  Scbendi? 
A.  Everything  had  been  charged  on  the  books 
to  profit  and  loss,  and  when  we  come  to  close 
up,  Mr.  Schenck  said  to  me,  or  Mr.  Benedict, 
my  bookkeeper  (be  took  principal  charge  of 
those  matters),  and  either  Mr.  Schenck  or 
Mr.  Benedict  said  to  me  tliat  these  things 
were  equally  divided.  Q.  Po  I  understand 
tbat  you,  then,  personally  did  not  note  the 
division  of  these  assets,  but  you  left  It  to 
your  clerk  and  assistant  to  do  It?  A.  My 
impression  was  that  Mr.  Benedict  and  Mr. 
Schenck  rendered  the  account  to  me.  Q. 
Have  you  tliat  account  or  release?  A.  I  can- 
Dot  find  it  anywhere.  I  think  all  the  partner- 
ship papers  were  destroyed  in  1901  when  the 
books  were  destroyed.  Q.  You  refer  to  this 
bond  aa  among  a  lot  of  assets  that  were 
turned  over  to  you  and  which  were  regarded 
M  worthless?  A.  The  mining  stocks  which 
were  in  the  box  I  regarded  as  worthless  three 
years  ago.  Q.  This  bond  was  included  In  the 
assets  which  were  turned  over  to  yon  as 
worthless?  A.  Yon  misunderstand  me.  I 
say  that  the  mining  stocks  I  took  out  and 
examined  three  years  ago  I  then  regarded  as 
worthless.  When  the  firm  expired  they  were 
not  worthless.  Q.  Yon  discovered  this  bond 
two  or  tt^ree  years  ago  in  a  box  of  assets  of 
your  old  firm,  which  assets  yon  had  regard- 
ed aa  worthless?  A.  They  were  no  longer 
assets  of  the  firm.  They  were  my  personal 
property.  The  assets  of  the  firm  had  l>een 
divided,  and  they  were  my  personal  property. 
Q.  The  assets  bt  the  firm  were  divided  In 
1803  or  18M  and  yon  had  not  examined  this 
box  of  assets  of  the  old  firm,  now  your  prop- 
erty, between  1893  or  1894  and  1905,  had 
yon?  A.  I  liave  been  to  the  box  several 
times  during  that  time.  Q.  Did  yon  never 
notice  this  bond?  A.  Not  to  my  recollection. 
Q.  How  has  it  happened  that  yon  produce 
this  bond  80  long  after  the  time  of  this  dis- 
solution? A.  It  was  the  first  time  that  I  had 
taken  partlcolar  notice  of  it  Q.  Had  yon 
bandied  the  bonds  of  this  road  other  than 
this  bond  at  any  time?  A.  dot  that  I  know 
ot  Q.  At  the  time  of  the  division  of  the 
assets,  I  understand  yon  to  state  that  a 
statement  distinct  from  the  release  was 
given,  showing  what  was  given  to  you  in  the 
divisi(»i  and  what  was  given  to  your  part- 
ners? A.  To  the  beet  of  my  recollection.  Q. 
I  understand  that  the  statement  has  been 
destroyed?  A.  That  la  my  Impression,  as  I 
would  have  found  it  Q.  When  did  you  look 
for  it?  A.  At  the  time  I  first  saw  those 
securities  there,  and  I  have  looked  for  It 
since.  Q.  Your  knowledge  of  this  method 
by  widch  this  bond  came  into  your  firm's 
possession,  and  the  way  in  which  this  bond 
cane  into  your  firm's  possession,  is  only  a 
surmise  that  it  was  probably  put  np  as  mar- 
gin by  one  of  your  customers,  but  which  one 
of  your  customers  you  have  no  meana  of 


knowing?  A.  No,  none  at  all.  Q.  And  from 
the  time  of  the  dissolution  of  the  firm  when 
such  assets  in  the  division  as  came  to  you 
from  the  firm  were  put  into  ttds  box  In  1893 
or  1894,  until  within  a  couple  of  years,  al- 
though you  had  examined  the  box  and  its 
contents,  your  attention  had  never  been  call- 
ed to  this  bond  until  about  two  years  ago? 
A.  No.  Q.  When  were  your  books  destroyed? 
A.  1901.  Ten  years  after  the  dissolution. 
Q.  Where  were  they  destroyed?  A.  Destroy- 
ed by  Mr.  Schenck,  down  at  his  house  at 
Lawrence,  Long  Island.  We  bad  a  pile  of 
books  larger  than  this  desk.  They  were  all 
destroyed.  He  asked  my  consent,  and  I  said, 
'Certainly.'  Q.  Your  recollection  of  the  de- 
struction was  that  he  burned  them?  A.  Yes. 
Q.  When  was  the  record  of  this  account  be- 
tween you,  as  partners,  or  the  memorandum 
as  to  the  division  of  assets,  when  was  that 
destroyed?  A.  I  can't  tell  you  whether  it 
was  lost  or  destroyed.  If  it  existed,  and  I 
am  not  sure  that  it  did,  it  must  have  been  In 
the  box.  It  was  not  in  the  box.  Q.  When 
did  yon  last  see  it?  A.  I  cannot  fix  any  date 
of  it  It  must  have  been  prior  to  1900.  Q. 
Have  you  any  list  of  your  customers?  A.  I 
cannot  tell  you  any,  except  some  of  the 
most  prominent  ones.  We  liad  600  or  700 
names  on  the  books  and  I  cannot  tell  you  the 
names  of  the  smaller  ones.  Q.  And  you  can- 
not relate  this  bond  and  its  possession  to 
any  one  of  these  customers?  A.  I  cannot 
place  It  at  all  In  any  way." 

[1,  2]  In  the  brief  of  counsel  for  the  com- 
plainant we  find  the  following:  "It  is  said 
that  the  burden  neiver  shifts.  In  this  case 
the  burden  of  proof  is  on  the  complainant  to 
satisfy  the  court  by  a  preponderance  of  the 
evidence  that  it  would  be  inequitable  to 
allow  the  defendant  to  recover  the  amount  of 
the  bond  and  coupons.  But  when  we  have 
shown,  as  above,  tbat  there  was  no  way  for 
this  bond  to  hare  escaped  the  fire  except 
by  loss  or  theft  or  a  fraudulent  act  amount- 
ing to  theft,  we  have  shown  we  should  have 
a  decree.  •  •  •  The  holder  of  a  negoti- 
able instrument  Is  not  bound  to  introduce  any 
evidence  to  show  that  he  gave  value  for  the 
instrument  until  the  other  party  has  clearly 
proved  that  the  consideration  of  the  instru- 
ment was  illegal  or  that  it  was  fraudulent 
in  its  Inception  or  that  It  had  been  lost  or 
ttolen  before  It  came  to  the  possession  of 
the  holder,  citing  Story  on  Bills  (4th  Ed.)  { 
416 ;  Byles  (10th  Ed.)  119 ;  1  M.  &  W.  425 ; 
[Sistermans  v.  Field]  9  Gray  [Mass.]  336. 
Judge  Story  said  that  notlilng  short  of  fraud, 
not  even  gross  negligence,  is  sufficient  to  over- 
come the  presumption  furnished  by  posses- 
sion that  the  holder  is  the  proper  owner  and 
lawful  possessor,  citing  cases.  Lord  Denman 
said  (1  A.  E.  N.  S.  498)  that  it  requires  fraud, 
felony,  or  some  such  matter  to  be  proved  in 
order  to  overcome  the  presumption.  The 
burden  of  proof  against  the  holder  of  cou- 
pons payable  to  bearer  is  on  the  party  who 
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assfdis  bU  posseBslon  [Ranger  t.  Cary]  1 
Mete.  [Mass.]  369 ;  Smith  y.  Sac  County,  11 
Wall.  139,  154.  But  in  this  case  not  only  is 
there  no  proof  of  bona  fides  but  bona  fides 
Is  Inconsistent  with  (that  Is,  is  contradicted 
by)  all  the  other  proofs  in  the  case.  Defend- 
ant attaches  too  much  weight  to  the  fact  that 
his  bond  is  not  destroyM  as  foundation  of 
the  presumption  of  good  faith  and  a  right 
to  sue.  That  fact  is  entirely  consistent  with 
our  theory  of  a  loss  or  theft,  and  it  helps 
to  make  out  loss  or  theft"  We  .(igree  with 
the  statement  of  counsel  as  to  the  law  of 
the  case. 

In  Jones  on  Corporate  Bonds  and  Mort- 
gages (3d  Ed.)  §  190,  the  following  language 
appears:  "Although  they  contain  an  agree- 
ment for  their  conversion  into  stock,  the 
coupon  l>onds  of  a  railroad  company,  payable 
to  a  person  named  or  bearer,  are  negotiable 
Instruments,  with  the  privileges  of  such 
paper,  and  so  although  the  l>onds  contain  an 
agreement  on  the  part  of  the  company  to 
make  what  is  termed  'script  preferred  stock' 
in  exchange  therefor  at  any  time  within  ten 
days  after  any  dividend  should  become  pay- 
able on  such  stock.  Such  an  agreement  is 
Independent  of  the  pecuniary  obligation  con- 
tained in  the  instrument  and  does  not  change 
the  duty  of  the  company  with  respect  either 
to  the  principal  or  interest  stipulated. 
Whether  the  agreement  to  convert  into  pre- 
ferred stock  is  of  any  value  or  not,  it  can  in 
no  way  affect  the  negotiable  character  of 
the  Instrument ;  and  therefore  the  title  of  a 
bona  fide  holder  is  good,  although  the  bonds 
may  have  been  stolen  from  the  former  owner. 
Where  it  further  appeared  that  to  such  bonds 
there  was  attached  by  a  pin  the  certificate 
of  such  preferred  stock,  which  stated  that 
the  bondholder  was  entitled  to  a  certain 
number  of  shares  of  such  stock,  and  that  up- 
on the  surrender  of  the  bonds  he  should  be 
entitled  to  receive  the  stock,  the  bonds  hav- 
ing been  stolen  and  negotiated  to  one  who 
took  them  without  actual  notice  of  any  de- 
fect in  the  title  to  them,  the  fact  that  the 
certificate  originally  attached  to  the  bonds 
had  previously  been  detached  was  held  not  to 
be  a  circumstance  sufficient  to  put  the  person 
who  took  the  bonds  upon  Inquiry  as  to  the 
title  of  the  previous  holder.  The  title  of  a 
person  who  takes  negotiable  paper  before  due 
for  a  valuable  consideration  can  only  be  de- 
feated by  bad  faith  on  his  part,  which  im- 
plies guilty  knowledge  or  willful  ignorance 
of  foots  impairing  his  title ;  and  the  burden 
of  proof  lies  on  the  assailant  of  the  title." 

Section  200  of  the  same  authority  reads: 
"A  purchaser  of  negotiable  bonds  before  due, 
for  a  valuable  consideration,  in  good  faith 
and  without  actual  knowledge  or  notice  of 
any  defect  of  title,  holds  them  by  a  title  valid 
as  against  every  other  person.  Even  gross 
negligence  at  the  time  of  purchase  does  not 
alone  defeat  the  purchaser's  title.  A  pur- 
chaser may  have  had  a  suspicion  of  a  defect 
of  title,  or  knowledge  of  circumstances  which 


would  excite  such  suspicion  in  the  mind  of  a 
prudent  man;  or  he  may  have  disregarded 
notices  of  stolen  bonds;  and  yet,  if  he  had 
purchased  for  value  in  good  faith,  his  title 
cannot  be  Impeached.  Such  suspicion,  or 
ground  of  suspicion,  or  of  Imowledge  on  bis 
part,  may  be  evidence  of  l>ad  faith;  bat 
before  Ua  title  can  be  impeached  his  bad 
faith  must  lie  established.  It  must  be  shown 
that  he  did  not  purchase  honestly.  The 
protection  accorded  to  a  purchaser  of  such 
bonds  extends  to  the  mortgage  given  to  secure 
them.  It  is  a  presumption  of  law  that  the 
person  presenting  a  negotiable  bond  is  a 
l>ona  fide  holder,  and,  until  evidence  is  intro- 
duced tending  to  negative  that  presumption, 
he  is  under  no  obligation  of  proving  himself 
a  bona  fide  holder."  See  Walnut  v.  Wade, 
103  U.  S.  683,  26  L.  Ed.  628;  Ottawa  v.  Na- 
tional Bank,  105  U.  S.  342,  26  L.  Ed.  1127; 
Hovey  v.  Sebring,  24  Mich.  232,  9  Am.  Rep. 
122 ;  Hogan  v.  Drelfus,  121  Mich.  453,  80  N. 
W.  254;  National  Bank  ▼.  Snow,  187  Mass. 
159,  72  N.  E.  959.  Has  the  complainant  so 
met  the  rule  of  law  that  it  should  escape 
liability? 

[3]  The  bond  was  produced  t>efore  us  upon 
the  hearing.  It  and  each  of  the  coupons  is 
payable  to  bearer.  It  is  conceded  it  is  the 
original  bond.  It  does  not  bear  the  slightest 
evidence  of  fire  or  any  trace  of  any  effort  to 
cancel  it  The  whole  of  the  testimony  Intro- 
duced on  the  part  of  the  complainant  was  to 
show  that  all  of  the  first  issue  of  bonds  were 
destroyed  by  fire.  The  bond  itself  is  a  com- 
plete refutation  of  that  theory  so  far  as  re- 
lates to  it  The  defendant  testified  that  he 
is  the  owner  of  the  bopd  and  gives  his  explana- 
tion of  how  It  came  to  him.  It  is  unfortunate 
that  so  many  of  the  people  who  Icnew  about 
the  transaction  are  dead.  The  statement  of 
the  trustees  in  the  letter  of  August  1,  1888,  as 
follows:  "It  appears  that  a  prior  mortgage  to 
this  was  executed  by  the  railway  company  to 
you  as  trustees  to  secure  an  issue  of  bonds, 
dated  November  1,  1886,  in  the  amount  of 
$1,600,000.  The  bonds  under  this  last-named 
mortgage,  it  is  said,  liave  not  been  sold  but 
have  been  pledged  as  collateral  security  for 
money  loaned.  It  has  been  arranged  between 
the  railway  company  and  W.  V.  McCracken 
&  Co.,  who  owns  the  bonds  Issued  and  out- 
standing under  your  mortgage,  that  these 
l>onds  shall  be  retired  by  the  substitution  of 
bonds  issued  under  the  mortgage  in  which  the 
undersigned  are  trustees" — and  the  testimony 
of  Mr.  MacDonald:  "Q.  Xou  say  that  your 
firm  got,  of  the  new  6  per  cent  bonds,  prac- 
tically 1,560.  Can  you  not  say  what  the 
exact  amount  was?  A.  I  think  it  was  exactly 
1,560.  I  had  1,560  bonds  to  deal  with.  Q. 
That  you  remember?  A.  Distinctly.  By 
Mr.  Brinckerhoff:  Q.  Why  did  you  receive 
40  bonds  less  of  the  new  issue  than  of  the  old 
issue  which  you  surrendered?  A.  I  don't 
know  that  I  can  tell  you  the  exact  reason, 
but,  as  we  were  the  sole  owners  of  the  road, 
we  had  it  all  anyway  whether  It  was  1,560 
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or  1,600;  It  was  all  oars.  Tbere  was  some 
reason,  but  I  don't  aeem  able  to  recall  it" — 
may  bare  some  signlflcance.  In  any  eveat, 
bond  1401,  which  had  been  issued  to  W.  V. 
McCracken  &  Co.,  was  not  destroyed.  It 
passed  into  the  possession  of  a  firm  of  brok- 
ers. Upon  the  dissolntlon  of  that  firm  it 
came  to  one  of  the  members  as  a  part  of  Us 
Bliare  of  the  assets  of  the  firm.  We  do  not 
think  complainant  has  established  a  case  en- 
titling tilm  to  the  relief  prayed. 

The  decree  is  reversed,  and  one  may  be 
entered  here,  dismissing  the  bill  of  com- 
plaint, wlQi  costs. 


KBTCHUM  et  aL  t.  KETCHUM  et  al. 
(Supreme  Court  of  Michigan.    Sept.  30,  1913.) 

1.  EXBCUTOBS  AND  Administbatobs  (§§  365, 
380*)— Salbs  uhdkb  Obdeb  of  Cotjbt-Who 
Mat  Pubchabe. 

Under  Comp.  Laws,  {  9005,  providing  that 
00  administrator  shall  directly  or  indirectly  pur- 
chase any  of  the  real  estate  belonging  to  the  es- 
tate and  all  sales  in  violation  tliereof  shail  be 
raid,  a  sale  to  the  administratrix's  mother  and  a 
teconveyance  to  the  administratrix  the  same  day 
creates  a  prima  facie  but  not  a  conclusive  pre- 
inmption  of  fraud,  and  the  conveyances  were 
valid  if  made  in  good  faitli. 

[Ed.  Note. — For  other  cases,  see  Execntors 
and  AdminiBtrators,  Cent  Dig.  |§  149&-1508, 
1545-1553,  1555-1564,  1567 ;  Dec  Dig.  §§  365, 
380.»] 

2.  BnCUTOBS  AND  AOiaRISTBATOBS  (I  380*)— 

Saucs  undeb  Obdeb  or  Coubt— Who  May 

PUBCHASB. 

Evidence  held  sufficient  to  overcome  the 
prima  facie  presumption  that  a  sale  made  by  an 
administratrix  to  her  mother  and  a  reconvey- 
ance to  the  administratrix  the  same  day  were 
nude  with  fraudulent  intent  to  avoid  Comp. 
lim,  f  9096,  providing  that  an  administrator 
may  not  directly  or  indirectly  purchase  any  real 
estate  of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators.  Cent.  Dig.  fS  1545-1553, 
1556-1564,  1567;   Dec.  Dig.  §  380.*] 

3.  ExECOTOBS  and  ADiaKISTBATOBS  ({  221*)— 

Collusion  between  Administbatbix  and 

CLAIUANT  to   DEFBAUD    HEIB— SUFFICIBNCT 

or  Evidence. 
Evidence  held  insufficient  to  show  collusion 
between  the  administratrix  and  her  mother  to 
put  in  a  false  claim  against  the  estate  in  favor  of 
tbe  mother  in  order  to  defraud  the  only  other 
hir  besides  the  administratrix  out  of  his  inter- 
Mt  m  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ii  901-903^, 
1858,  1861-1863,  1865,  1866,  1871-1874,  1876; 
Dec.  Dig.  S  221.*] 

4-  Ekcutobb  and  Admihistbatoks  (|  380*)— 
Sales  undeb  Obdeb  of  Coubt — Interest  of 
aouinistbatbix  —  sufficiency     of     bvi- 

DERCB. 

Evidence  held  insufficient  to  show  interest 
w  the  administratrix  in  a  sale  of  real  estate  un- 
«r  order  of  court  to  the  administratrix's 
Bother. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Die.  K  1545-1563, 
1555-1564,  1567;  Dec.  Dig.  S  380.*] 

Appeal  from  Circuit  Court,  Shiawassee 
Cotmty,  in  Chancery ;  Seiden  S.  Miner,  Judge. 


Suit  by  Ada  Ketchom  and  another  against 
James  Ketchom  and  another.  From  a  de- 
cree for  the  complainants,  the  defendant 
named  appeals.    Affirmed. 

Argued  before  STEEKB,  C.  J.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  STONE,  OS- 
TRANDEB.,  and  BIRD,  JJ. 

Walter  M.  Bush,  of  Corunna,  for  appellant 
Pnlver  &  Pond,  of  Owosso,  for  appellees. 

MOORE,  J.  The  bill  of  complaint  in  this 
case  Is  filed  for  the  purpose  of  correcting  a 
description  in  two  real  estate  deeds.  From 
a  decree  in  favor  of  the  complainant,  the  de- 
fendant James  Ketchum  has  brought  tbe  case 
here  by  appeal. 

On  August  14,  1908,  Daniel  Ketchum  died, 
leaving  as  his  widow  the  complainant  Ada 
Ketchum.  She  is  the  daughter  of  defendant 
Grlselda  RusselL  The  defendant  James 
Ketchum,  who  resides  in  Virginia,  is  the 
brother  of  Daniel  Ketchum,  the  deceased. 
Daniel  Ketchum  left  no  children  and  no 
brothers  or  sisters  except  James  Ketchum. 
After  due  notice  on  September  14,  1908,  Ada 
Ketchum  was  apiwinted  administratrix  of 
the  estate  of  her  deceased  husband.  She 
gave  a  bond  and  entered  upon  the  duties  of 
her  office.  Appraisers  of  the  estate  were  ap- 
pointed and  a  warrant  and  inventory  is- 
sued. These  appraisers  took  the  oath  of  of- 
fice and  returned  under  oath  as  follows: 

"In  the  Matter  of  the  Estate  of  Daniel 
Ketchum,  Deceased.  A  true  and  perfect  in- 
vehtory  of  all  the  real  estate,  goods,  chattels, 
rights  and  credits  of  said  estate,  to  wit: 

East  halt  of  lots  2  and  8.  block  U,  of  the 

city  of  Owosso,  Michigan |9S0  00 

Household  furniture 75  00" 

The  administratrix  filed  an  affidavit  that 
the  above  was  all  the  property  belonging  to 
the  estate.  Commissioners  on  claims  were 
appointed  who  entered  upon  their  duties  and 
after  due  notice  allowed  claims:  Owosso  Gro- 
cery Company,  $6.80 ;  Grlselda  Russell,  $597.- 
86.  They  made  due  reports  of  their  findings 
and  of  their  fees  as  $4  each.  On  February 
3,  1909,  the  administratrix  filed  a  petition 
for  leave  to  sell  the  real  estate.  In  that  pe- 
tition it  was  stated:  "Tour  petitioner  fur- 
ther represents  that  as  far  as  can  be  ascer- 
tained, and  as  she  is  informed  and  verily 
believes,  the  Just  debts  and  valid  claims  out- 
standing against  said  estate  amount  to  $604.- 
65,  exclusive  of  interest,  and  also  about  $160 
funeral  charges  and  taxes,  and  that  the 
charges  and  expenses  of  managing  and  ad- 
ministering said  estate,  including  future  prob- 
able charges  and  expenses,  will  amount  to 
about  $100.  Your  petitioner  further  repre- 
sents that  it  is  necessary,  for  the  purpose  of 
laying  said  debts,  valid  claims,  charges,  and 
expenses,  to  raise  the  sum  of  about  $900  or 
thereabout  by  the  sale  of  the  following  de- 
scribed real  estate,  or  some  part  thereof,  of 
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which  the  said  deceased  died  seisM  and  pos- 
sessed. The  description,  condition,  and  value 
of  each  parcel  and  of  the  whole  of  said  real 
estate  of  which  said  deceased  died  seised  and 
possessed,  according  to  the  information  and 
belief  of  your  petitioner,  are  as  follows,  viz.: 
The  E.  ^  of  lots  2  and  3,  block  14,  of  the 
city  of  Owosso.  Xour  petitioner  further  rei»- 
resents  that  the  value  of  said  real  estate  de- 
scribed above,  according  to  her  best  Judgment 
and  belief,  does  not  exceed  the  sum  of  $1,000. 
And  your  petitioner  further  represents  that 
the  names  and  residence  of  the  next  of  kin 
and  heirs  at  law  of  said  deceased  and  other 
persons  interested  in  said  estate,  as  your  pe- 
titioner is  Informed  and  believes,  are  as  fol- 
lows: Your  petitioner,  the  widow  of  said 
deceased,  Owosso;  James  Eetchum,  brother 
of  said  deceased,  Burkley,  Va." 

Due  notice  of  this  application  was  publish- 
ed and  afBdavlts  of  two  freeholders  were  filed 
that  a  fair  valuation  of  the  property  was 
1900.  On  March  8,  1909,  the  administratrix 
was  authorized  to  .sell  at  private  sale  the 
real  estate  for  $900.  She  gave  a  bond  and 
reported  that  she  had  made  the  sale  to  Mrs. 
Russell  for  $900  and  asked  that  it  be  con- 
firmed. It  was  confirmed  by  an  order  duly 
entered  by  the  Judge  of  probate  March  17, 
1909.  After  due  notice  of  bearing  Mra 
Ketchum  Sled  a  detailed  final  account  as  ad- 
ministratrix, showing  that  there  liad  come 
Into  her  hands  as  administratrix  $975,  $900 
of  which  was  from  the  sale  of  the  real  es- 
tate, and  that  she  had  disbursed  $987.19. 
The  only  items  in  this  account  in  favor  of 
herself  were  household  furniture  $75,  commis- 
sion as  administratrix,  $46.  This  final  ac- 
count was  duly  allowed  and  the  administra- 
trix was  discharged. 

The  deed  from  the  administratrix  to  Mrs. 
Russell  was  made  and  placed  on  record 
March  18,  1909.  Later,  and  upon  the  same 
day,  Mrs.  Russell  made  a  quitclaim  deed  of 
the  premises  to  Ada  Ketchum,  the  consider- 
ation of  which,  was  stated  to  be  $1  and  love 
and  affection,  which  deed  was  recorded  in 
May,  1909.  In  January,  1911,  Mrs.  Ketchum 
made  a  land  contract  for  the  sale  of  this 
land  to  Christ  Episcopal  Church  for  $2,000. 
Later  it  was  discovered  that  a  mistake  was 
made  in  the  description  in  the  two  deeds, 
and  this  bill  was  filed  June  14,  1912,  to  have 
them  corrected.  The  defendant  James  Ketch- 
um filed  an  answer  in  the  nature  of  a  cross- 
bill claiming  the  deeds  were  fraudulent  and 
void,  asking  that  they  might  be  canceled  and 
that  he  might  be  decreed  to  be  the  owner  of 
a  one-half  interest  in  the  premises. 

The  hearing  was  in  open  court.  No  wit- 
nesses were  sworn  on  the  part  of  defendant, 
and  but  one  exhibit  was  introduced  by  him, 
and  that  was  the  claim  presented  on  the  part 
of  Mrs.  Russell  to  the  commissioners.  The 
trial  Judge  made  a  decree  as  prayed  by  the 
complainants  The  case  in  brought  here  by 
appeaL 


Counsel  argue  appellants  claim  under  the 
following  heads:  (1)  The  presumption  of 
fraud  is  conclusive  as  a  substantive  rule  of 
law.  (2)  Christ  Episcopal  Church  is  not  a 
bona  fide  purchaser.  (3)  The  evidence  shows 
actual  fraud.  (4)  Complainant  Ada  Ketchum 
was  Interested  in  the  sale.  (5)  Accounting. 
Counsel  for  appellee  concede  that  if  either 
1,  3,  or  4  Is  established  that  the  decree  of  the 
court  foelow  is  wrong. 

[1]  1.  Is  the  presumption  of  fraud  conclu- 
sive as  appUed  to  tliis  case?  We  auote  from 
the  brief:  "The  presumption  of  fraud  is  con- 
clusive as  a  substantive  rule  of  law."  C.  L. 
9095.  "The  executor  or  administrator  mak- 
ing the  sale  and  the  guardian  of  any  minor 
heir  of  the  deceased  shall  not  directly  or  in- 
directly purchase  or  be  interested  in  the  pur- 
chase of  any  part  of  the  real  estate  sold,  and 
all  sales  made  contrary  to  the  provisions  of 
this  section  shall  be  void,"  etc.  Both  deeds 
being  executed  on  the  same  day,  between  the 
same  parties,  and  covering  the  same  land, 
the  presumption  of  collusion  Is  conclusive, 
the  same  as  la  the  presumption  that  a  child 
under  the  age  of  seven  years  is  incapable  of 
committing  a  crime,  regardless  of  what  the 
evidence  might  show" — citing  Clute  v.  Bar- 
ron, 2  Mich.  192;  McKay  v.  Williams,  67 
Mich.  647,  36  N.  W.  159,  11  Am.  St  Rep.  597 ; 
Winter  v.  Truax,  87  Mich.  324,  49  N.  W.  604, 
24  Am.  St  Bep.  160;    and  other  authorities. 

Are  these  cases  controlling  in  favor  of  the 
defendant?  In  the  first  of  these  cases  the 
sale  was  made  by  a  public  oflBcer  directly  to 
himself.    Clearly  not  the  case  before  us. 

In  the  case  of  McKay  t.  Williams,  supra, 
it  appears  that  Mrs.  Shultz  gave  to  her  hus- 
band a  power  of  attorney  to  sell  and  deed 
lands.  On  the  same  day  he  deeded  the  land 
to  one  Knight  who  on  the  same  day  executed 
a  deed  back  to  the  husband.  We  quote  from 
the  opinion:  "Both  these  deeds  purported  to 
be  for  the  consideration  of  $600.  The  notary 
who  drew  the  deeds  and  took  the  acknowledg- 
ments saw  no  money  consideration  passed  be- 
tween the  parties.  Both  deeds  were  recorded 
the  same  day  and  at  the  same  time.  *  •  • 
In  holding  that  the  deeds  introduced  by  the 
defendants  are  prima  fade  void  upon  their 
face,  we  do  not  militate  against  the  rule  de- 
clared by  this  court  In  several  cases  that  in 
ejectment  all  defenses  are  excluded  that  are 
not  legal,"  etc.  Suppose  in  that  case  it  had 
appeared  that  the  full  value  of  the  property 
had  been  paid  when  the  power  of  attorney 
was  executed,  or  when  the  deed  from  Mr. 
Shultz  to  Mr.  Knight  was  made,  would  It  not 
have  overcome  the  prima  facie  case  spoken  of 
by  ChampUn,  J.? 

In  Winter  v.  Truax,  supra,  the  following 
language  is  used  in  the  opinion:  "Cyrus  A. 
Kellogg  may  possibly  have  acted  throughout 
without  fraud  and  for  the  benefit  of  his 
ward,  but  this  record  does  not  show  it  So 
far  as  he,  as  guardian,  conveyed  to  Wright, 
and  Wright  immediately  reconveyed  to  him 
individually,  for  the  same  consideration,  no 
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title  passed  by  the  transaction.  This  case 
most  be  ruled  by  tbe  case  of  McKay  ▼.  WIl- 
Uams,  67  Mich.  647  [35  N.  W.  159, 11  Am.  St 
Bep.  507].  The  whole  record  abounds  with 
evidence  of  the  efforts  of  Kellogg  to  get  the 
legal  title  to  this  land  In  his  individual  name ; 
and  aside  from  the  deed  from  Wright  to  him, 
which  is  Told,  his  transactions  would  require 
very  satlsfkictory  evidence  to  explain  why 
he  assumed  fiduciary  relations  with  the  estate 
of  Helen  E.  Tucker,  If  he  already  had  a  valid 
title  through  Cole  and  Lewis." 

In  Taylor  v.  Brown,  55  Mich.  482,  21  N. 
W.  901,  the  following  appears  in  the  opinion: 
"The  premises  in  question  were  regularly 
sold  and  conveyed  under  proper  license  for 
that  purpose,  by  the  executors  of  Jonathan 
B.  Taylor,  to  pay  debts  of  his  estate  to  Caro- 
line Taylor,  who  was,  at  the  time  she  bid  off 
the  same  at  such  sale,  guardian  for  said 
minora.  Tbe  facts  in  the  case  are  all  stipu- 
lated by  tbe  parties,  from  which  it  appears 
that,  upon  the  sale  of  the  property  to  Caro- 
line, she  paid  the  full  cash  value  therefor, 
and  that  the  sale  was  fairly  and  in  good  faith 
made  by  the  executors,  as  was  the  purchase 
by  Caroline,  and  that  her  guardianship  was 
known  to  the  executors  at  the  time  the  sale 
was  thus  mad&  With  a  full  knowledge  of 
all  the  facts,  the  sale  to  said  Caroline  was 
r^nlarly  confirmed  by  the  Judge  of  probate, 
and  In  her  capacity  as  guardian  she  acconnt- 
ed  to  the  said  executors  for  the  purchase 
money  of  said  property;  they  receipting  the 
same  to  her  accordingly."  The  land  was  later 
sold  to  the  defendants.  Later  one  of  the 
minors,  after  he  became  of  age,  brought  eject- 
ment for  an  undivided  one-third  Interest 
The  coart  declined  to  bold  that  the  executors' 
sale  was  roid. 

In  Otis  T.  Kennedy,  107  Mich.  820,  66  N. 
W.  221,  it  is  said  In  part:  "In  McKay  y.  Wil- 
liams. 07  Mich.  647  [35  N.  W.  159, 11  Am.  St 
Bep.  587],  Mr.  Justice  Champlin,  referring  to 
section  6042,  2  How.  Stat,  said:  This  statute 
was  merely  an  affirmance  of  the  common 
law.'  We  are  therefore  compelled  to  hold, 
both  upon  reason  and  authority,  that  sales  of 
the  kind  In  question  are  voidable  only.  The 
statute  most  be  read  in  connection  with  the 
registry  laws.  2  How.  Stat  S  5683.  Upon 
the  qaestlon  of  whether  there  was  evidence 
upon  the  face  of  the  record  to  create  in  the 
minds  of  the  defendants  such  a  suspicion  of 
bad  faith  In  the  executor  as  to  put  them  up- 
on inquiry,  it  appears  that  PUlard  did  not 
purchase  untU  one  month  after  the  sale  to 
Leonard.  It  Is  true  that  the  deed  to  Leonard 
nas  not  recorded  until  the  date  of  the  execu- 
tion of  the  deed  back  to  Plllard;  but  it  fre- 
qaentiy  occurs  that  deeds  are  not  put  upon 
record  on  the  date  of  their  execution.  We 
think  this  fact  could  not  be  construed  as  no- 
tice to  a  sal>8equent  purchaser  that  anything 
was  vnoxtg  alMUt  the  purchase  by  PUlard, 
especially  in  view  of  the  fact  that  the  con- 
!<ideratlon  in  tlie  deed  to  Plllard  was  greater 
than  the  purchase  price  recited  In  the  Leon- 


ard deed,  and  also  in  view  of  the  settled  rule 
that  the  subsequent  purchase  by  an  execu- 
tor of  land  which  he  has  previously  and  In 
good  faith  sold  under  license  of  the  probate 
court  is  legal.  That  such  purchases  are  legal 
is  held  by  Woerner  in  his  work  on  the  Ameri- 
can Law  of  Administration  (section  334,  p. 
702),  In  which  the  author  says:  'But  the  rule 
that  an  administrator  cannot  buy  indirectly 
or  acquire  the  property  sold  by  him  as  ad- 
ministrator by  the  Interposition  of  a  third 
party  does  not  extend  to  a  subsequent  bona 
fide  purchase  by  him  from  one  who  himself 
purchased  in  good  faith  at  the  administra- 
tor's sale.'  lliis  doctrine  is  supported  by 
Wayland  v.  Crank,  79  Va.  602;  Welch  v. 
McGrath,  59  Iowa,  619  [10  N.  W.  810,  13  N. 
W.  638];  Staples  v.  Staples,  24  Orat  [Va.] 
226;  SUverthom  v.  McKlnster,  12  Pa.  67; 
CreveUng  v.  Fritts,  34  N.  J.  Eq.  134." 

[2]  As  has  already  appeared,  when  the 
property  was  inventoried  it  was  appraised  at 
$900.  Before  it  was  sold  It  was  also  apprais- 
ed at  $800.  Upon  the  trial  of  the  case  now 
before  us  it  was  shown  that  $900  was  a  fair 
price  for  the  land  when  it  was  sold.  This 
was  shown  by  witnesses  who  lived  adjacent 
to  it  and  there  is  no  evidence  to  the  contrary 
unless  it  may  be  Inferred  from  the  fact  that 
two  years  later  it  was  sold  on  land  contract  to 
Christ's  Episcopal  Church  for  $2,000.  This 
inference  is  met  by  the  undisputed  testimony 
of  witnesses  that  during  that  two  years  there 
had  been  a  marked  Increase  In  real  estate 
values  In  that  vicinity. 

The  church  warden  and  chairman  of  the 
building  committee  testified  as  to  values: 
"Q.  What  would  you  regard  as  a  fair  cash 
value  of  the  property  In  controversy  in 
March,  19097  A.  Well,  there  was  quite  a 
change  along  there  Just  before  that  and  Just 
along  about  that  time  in  values,  before  and 
after,  but  Just  at  that  time  there  was  quite 
a  depression  in  the  city.  I  bought  good 
houses  and  lots  in  Owosso  for  $400  that  I 
afterwards  sold  for  $800  or  $900  within  a 
year.  I  was  familiar  with  it  at  the  time 
the  price  was  made,  and  I  considered  very 
seriously  of  buying  it  for  the  church  at  that 
time,  and  we  thought  at  that  time  it  was 
worth  somewhere  around  $900  or  $1,000.  Q. 
What  would  you  say  as  to  the  sum  of  $900 
being  a  fair  cash  value  for  it  at  that  time? 
A.  At  that  time  I  think  It  was." 

Mrs.  Ketchum  testified  that  when  her 
mother  bought  the  property  she  intended  to 
live  there  so  as  to  be  near  the  church,  and 
that  it  was  not  until  she  (Mrs.  Ketchum)  de- 
clined to  move  there  with  her  mother,  on 
account  of  the  property  being  associated  with 
the  death  of  her  husband,  that  her  mother 
gave  up  the  idea  of  living  there  and  de- 
cided instead  to  deed  the  property  to  her 
only  daughter  Mrs.  Ketchum.  If  these  were 
the  facta,  the  prima  fade  case  made  by  the 
deeds  was  fully  met 

[3]  3.  Does  the  evidence  show  actual 
fraud?    In  support  of  this  ch^  At Js.,wid 
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Mrs.  Ketchum  Is  gnlltr  of  fraud  because  sbe 
made  out  the  claim  of  her  mother  and  swore 
to  It  before  the  commissioners.  This  claim 
which  was  presented  shows  tbat  Mrs.  Rus- 
sell paid  to  the  Eetcbums  January  15,  1902, 
$30,  and  from  that  time  until  the  death  of 
Mr.  Ketchum,  upon  17  dilTerent  occasions, 
sums  of  money  ranging  from  |4  to  $70.  It  is 
unfortunate  tbat  after  this  suit  was  begun, 
and  before  the  trial,  Mrs.  Russell  died.  The 
attorney  who  looked  after  the  business,  it  la 
conceded  at  the  time  of  the  trial,  was  Incom- 
petent both  physically  and  mentally  to  tes- 
tify. Mrs.  Ketchum  swore  that  she  kept 
this  account  for  her  mother,  who  was  an  old 
lady,  and  that  she  knew  the  sums  of  money 
were  loaned  ds  stated,  and  for  that  reason 
she  swore  to  the  account  before  the  commis- 
sioners. If  tills  is  true,  what  she  did  does 
not  convict  her  of  fraud  nor  of  any  Improp- 
er conduct 

It  is  nowhere  claimed  In  the  cross-bill  that 
there  were  no  debts  against  the  estate  of 
Mr.  Ketchum.  It  is  claimed  therein  tbat 
there  was  collusion  between  Mrs.  Russell  and 
Mrs.  Ketchum.  The  following  appears  in 
the  crossbill :  "This  defendant  further  avers 
that  said  complainant  Ada  Ketchum,  with 
the  Intention  of  defrauding  this  defendant 
out  of  his  interest  in  said  estate  and  said 
property,  in  and  by  said  scheme  and  as  is 
set  forth  and  described  in  said  bill  of  com- 
plaint, obtained  possession  and  control  of  the 
property  Involved  in  this  suit  at  an  expense 
or  cost  to  her,  as  this  defendant  is  Inform- 
ed and  verily  believes  and  charges  the  truth 
to  be,  of  not  to  exceed  the  sum  of  $900,  and 
that  thereafter  said  complainant  Ada  Ket- 
chum sold  the  said  property  to  the  said 
Christ  Episcopal  Church,  upon  a  contract, 
for  the  sum  of,  to  wit,  $2,500,  thereby  defraud- 
ing said  estate  and  this  deponent  out  of  the 
sum  of,  to  wit,  $1,600."  The  land  contract 
shows  a  consideration  of  $2,000  and  not  $2,- 
500,  and  this  contract  was  made  nearly  two 
years  after  the  sale. 

No  proceedings  have  ever  been  taken  to  set 
aside  the  allowance  of  claims  or  the  allow- 
ance of  the  final  account,  which  included 
funeral  expenses,  doctor's  bill,  and  expenses 
of  administration. 

[4]  4.  Was  complainant  Interested  in  the 
sale?  The  claim  that  she  was  is  based  upon 
the  fact  that  her  mother  had  prior  to  the 
sale,  for  the  purpose  of  making  a  testamen- 
tary disposition  of  her  property,  made  con- 
ditional deeds  to  real  estate  to  her  daugh- 
ter, and  that  to  enable  her  mother  to  borrow 
money  to  pay  the  funeral  and  other  expenses 
the  daughter  Joined  with  her  in  making  a 
note  and  mortgage  to  the  bank,  where  the 
money  was  borrowed.  It  is  the  testimony 
that  at  tills  time  Mrs.  Ketchum  had  no  prop- 
erty of  her  own  except  her  interest  in  her 
husband's  estate  and  her  interest  in  the  real 
estate  so  deeded  by  her  mother,  and  that  the 


loan  from  the  bank  was  made  to  Mrs.  Kns- 
seU. 

Tills  Is  a  chancery  case  where  the  defend- 
ant James  Ketchum  is  asking  affirmative  re- 
lief upon  Us  cross-bill.  The  record  shows- 
that  when  Daniel  Ketchum  died  he  left 
nothing  except  this  house  and  lot  worth  f900 
and  household  goods  wosth  $75.  It  also 
shows  that,  when  his  debts  were  paid  and 
the  last  Ulness,  funeral,  and  administration 
expenses  were  met,  the  estate  was  exhausted, 
and  there  was  nothing  left,  either  for  the 
widow  or  the  brother.  Had  not  real  estate 
suddenly  acquired  additional  value,  it  is  not 
likely  this  litigation  would  have  occurred. 

The  decree  is  affirmed,  with  costs. 


SNARSKI  V.  MONTREAL  MINING  CO. 

(Supreme  Court  of  Michigan.    Sept.  30,  1913.> 

Master  and  Sebvant  ({  281*)— Injuries  to 
Servant— Sufficiency  of  Evidence — Con- 

TBIBUTOBT  NEOLIQENCE. 

In  an  action  for  injuries  to  a  miner,  who 
returned  to  the  place  where  he  had  been  work- 
ins:  before  the  last  blast  which  he  had  lighted 
bad  exploded,  evidence  held  to  show  tbat  the 
plaintiff  was  negligent,  and  that  without  bis 
negligence  the  accident  could  not  have  hap- 
pened. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  987-996;  Dec  Dig.  f 
281.*] 

Error  to  Circuit  Court,  Gogebic  County; 
Samuel  S.  Cooper,  Judge. 

Action  by  Joseph  Snarskl  against  the  Mon- 
treal Mining  Company.  Judgment  for  de- 
fendant and  plaintiff  brings  error.    Affirmed. 

Argued  before  STEERE,  C.  J.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 

Le  Gendre  &  Driscoll,  of  Laurtnm,  for  ap- 
pellant Belmont  Waples,  of  Ironwood,  and 
Wm.  F.  Shea,  of  Ashland,  Wis.,  for  appellee. 

MOORE,  3.  Plalnttir,  28  years  of  age,  a 
miner  by  occupation,  was  injured  while  work- 
ing for  the  defendant  in  its  Montreal  iron 
mine  in  Wisconsin;  his  right  leg  being  broken 
near  the  knee.  He  brought  this  action  to  re- 
cover damages  for  bis  injuries.  He  was  the 
only  witness.  At  the  close  of  his  testimony 
the  judge  directed  a  verdict  in  favor  of  the 
defendant  The  case  is  brought  bfere  by  writ 
of  error. 

The  important  question  is:  Did  the  judge 
err  in  directing  a  verdict?  The  mine  has 
22  levels,  about  100  feet  apart  Shafts  3 
and  4  are  about  2,300  feet  apart  In  the 
twentieth  level,  about  1,500  feet  east  of  shaft 
No.  3,  was  cross-cut  No.  30.  About  20  feet 
below  the  twentieth  level  and  running  paral- 
lel with  it  was  a  subway,  which  extended 
about  20  feet  east  of  cross-cut  No.  30,  and 
also  about  1,300  feet  west  of  it  In  the  twen- 
tieth level  was  a  heavy  door  about  20  feet 
east  of  cross-cut  No.  30,  and  another  one 
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about  120  feet  east  of  tbe  cross-cut  The 
twentiefh  lerel  was  about  12  feet  wide  and 
9  feet  Ugh.  The  subway  was  9  feet  wide 
and  8  feet  high.  The  men  who  worked  be- 
low the  twentieth  level  found  their  way 
down  through  a  ral^  several  hundred  feet 
west  of  cross-cut  30.  This  raise  was  com- 
mencing to  cave,  and  plaintiff  was  at  work 
maMng  a  new  raise  at  cross-cut  30.  This 
raise  was  in  ore.  The  plaintifr  was  at  work 
with  Tony  SnarskL  At  this  time  two  miners 
by  the  name  of  Rosenberg  were  mining  in 
tbe  east  end  of  the  subway.  The  plaintiff 
bad  worked  for  defendant  0  years. 

The  forgoing  is  a  general  statement  of 
the  situation,  and  we  may  now  consider  the 
material  parts  of  the  testimony  of  plaintiff: 
"They  used  explosives  In  the  mine  (dyna- 
mite), which  they  exploded  by  means  of  fuse 
and  the  light  of  a  lamp.  They  bore  holes, 
and  after  they  load  those  holes  up,  then  they 
are  supposed  to  notify  one  anotJher  before 
tfaey  blast  The  miners  used  explosives  In 
mining  tbe  ore.  They  have  got  to  blast  to 
loosen  the  dirt  I  Iiave  used  explosives  for 
about  7  years.  I  know  what  should  be  done 
in  regard  to  warning  people  when  one  or 
more  blasts  are  about  to  be  set  off.  When 
one  or  more  blasts  are  about  to  be  set  off  at 
a  certain  place,  after  we  have  got  our  holes 
charged  and  ready  to  blast,  we  are  supposed 
to  notify  the  others  that  we  are  going  to 
blast  so  many  holes.  I  mean  we  would  tell 
them  that  the  blast  was  about  to  occur,  and 
also  tbe  number  of  holes  that  were  going  to 
be  blasted.  This  Is  tbe  customary  way  of 
doing  it  The  purpose  of  giving  such  notice 
ia  that  we  would  neither  injure  one  another 
001  kill  one  another.  The  way  such  notice 
Is  nsoally  and  customarily  given  is  that  one 
of  08  stays  there,  and  tbe  other  pcutner  goes 
and  notifies  tbe  rest  that  is  around  there  that 
be  is  going  to  blast  and  there  Is  so  many 
boles.  As  to  bow  tai  around  the  place  where 
tbe  blast  is  about  to  occur  that  the  people 
•re  notified,  sometimes  we  go  as  far  as  300 
or  400  feet,  and  sometimes  as  far  as  600  feet. 
I  used  dynamite  myself  on  tbe  day  I  was 
hart  I  blasted  five  holes  in  making  room 
for  the  set  which  I  have  mentioned.  When 
I  had  tbe  five  boles  charged,  the  shift  boss 
told  us  to  blast  them  before  the  other  men 
that  was  on  tbe  west  side  came  in.  If  the 
shift  boss  badn't  ordered  us  to  blast  we 
would  have  to  wait  until  all  of  those  men 
passed  by.  We  blasted  at  tbe  time  we  were 
ordered  to  by  tbe  shift  boss.  When  we  got 
orders  to  blast  we  cut  the  fuse  and  hollered 
down.  About  30  feet  below  there  was  a 
conple  of  men  w6rklng  there.  I  hollered  my- 
aelf  three  times  that  we  were  going  to  blast 
Uy  partner  went  west  on  tbe  twentieth  level 
Into  the  twenty-fourth  cross-cut  Q.  Where 
did  you  go?  A.  There  is  a  door  made  there 
for  the  draft  >nd  I  went  back  of  that  door, 
on  the  east  side  of  the  door,  which  was  made 
ot  3-lnch  plank,   and  was  about  6  inches 


thick,  and  was  doubled.  That  waa  in  tbe 
twentieth  leveL  Q.  What  did  you  go  over 
there  for?  A.  I  went  there  to  see  that  no- 
body came  back  that  way.  Tbe  boss  was  in 
that  direction;  maybe  be  would  turn  back, 
or  something  like  that  Q.  What  did  you  do 
after  you  got  there  on  tbe  east  side  of  that 
door?  A.  I  went  there,  and  I  was  about  100 
feet  away  from  the  door,  and  I  waited  for. 
the  blast  I  stood  there  and  I  listened,  and 
I  heard  five  of  them  shots  go  off.  I  thought 
it  was  tbe  five  holes  that  I  bad.  I  asked  the 
rest  of  tbe  men  around  there,  and  they  said 
they  weren't  going  to  blast  I  asked  them,  at 
the  noon  hour.  There  was  two  pipes  going 
down  there.  One  of  them  was  about  from 
60  to  100  feet  long,  and  tbe  other  one  was 
longer.  I  put  in  two  laggings  alongside  of 
those  pipes,  so  that  there  wouldn't  be  any 
damage  before  we  blasted.  Those  two  men 
that  I  asked  if  they  were  going  to  blast  were 
miners.  After  I  heard  those  five  blasts,  I 
opened  tbe  door  and  went  on  the  other  side 
of  tbe  door,  from  the  east  to  tbe  west  I 
went  there  to  shut  off  the  wind — tbe  air. 
The  pipes  bad  broke  and  the  air  wtts  com- 
ing through.  All  these  men  was  standing 
west  and  the  pipes  was  broke.  My  partner 
was  there,  too,  and  the  people  wanted  to  pass 
by.  These  people  who  wanted  to  pass  by 
were  standing  In  tbe  twenty-fourth  cross-cut 
west  of  the  place  where  tbe  blast  occurred. 
Q.  What  happened  when  you  went  to  fix  tbe 
pipes?  A.  There  was  one  more  explosion 
from  these  five  holes  what  I  charged  and 
one  of  the  others.  Q.  Where  did  tbe  other 
holes  explode?  A.  That  was  20  feet  below 
me  in  the  first  sub.  Tbe  miners  set  those 
off.  I  didn't  have  any  notice  or  warning 
that  any  blasts  were  gQing  to  be  -set  off 
there.  I  wouldn't  have  gone  In  there  to  fix 
the  pipes  at  that  time,  if  I  had  had  notice 
that  there  were  going  to  be  blasts  down  there. 
The  air  compressor,  which  is  on  surface, 
brings  that  air  in  there  that  was  in  those 
pipes.    •    •    •" 

Cross-examination  (by  Mr.  Shea):  "I  have 
been  working  in  the  mine  a  good  many  years 
— about  8  years;  not  much  in  Michigan,  for 
this  same  company,  tbe  Montreal  company. 
During  those  8  years  I  have  been  a  miner  in 
the  Montreal  mine  all  of  the  time.  In  this 
Montreal  mine  I  have  spoken  about  No.  3 
shaft,  and  I  say  that  the  place  at  which  I  was 
at  work  on  tbe  morning  I  was  hurt  was  about 
1,500  feet  east  of  shaft  No.  3.  •  •  •  I  set 
off  those  blasts  at  No.  30  cross-cut  That 
wasn't  a  cross-cut;  it  was  a  raise.  •  •  • 
I  helped  to  open  up  tbe  raise  all  the  way 
from  the  twenty-first  level  to  the  twentieth. 
Q.  Were  you  blasting  out  the  roof  of  that 
raise  that  morning?  A.  I  was  blasting  tbe 
same  as  a  cross-cut.  I  was  blasting  from  the 
twentieth  level  towards  the  raise,  on  the 
hanging,  north.  Tbe  drift  ran  east  and  west, 
and  I  was  opening  up  the  cross-cut  north. 
The  raise  was  opened  up  as  high  as  the 
twentieth  leveL     It  was  opened^np  higher 
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than  the  floor  of  the  twentieth  level  above. 
The  raise  was  about  4  feet  from  the  north 
side  of  the  twentieth  leveL  We  were  cutting 
through  that  wall  about  4  feet  thick  from  the 
twentieth  level  to  the  raise,  but  the  raise  Is 
through.  *  •  •  Q.  What  did  you  do  dur- 
ing the  night?  A.  First,  when  I  got  there, 
,  there  was  some  dirt  to  be  cleaned  up,  and  we 
cleaned  that  up.  Then  we  set  our  machine 
there  and  started  to  drill  holes  at  the  cross- 
cut I  started  to  drill  these  holes  about  11 
o'clock,  and  flnished  them  about  4  o'clock. 
There  were  five  holes.  Two  holes  were  about 
2^1  feet  deep  (that  was  all  that  was  neces- 
sary), and  the  others  were  about  3%  or  4 
feet  •  •  •  Q.  What  were  you  doing 
from  4  o'clock,  when  yon  flnished  drilling  the 
holes,  until  the  time  that  the  shift  boss  told 
you  to  blast?  A.  I  took  the  machine  and 
carried  it  away,  and  all  the  tools  that  was 
there  I  brought  them  away  from  the  place 
where  we  were  working,  getting  ready  for 
the  blast  •  •  •  Q.  And  two  men  were 
working  there  in  the  subway  that  night?  A. 
Yes,  sir;  their  names  are  Victor  Rosenberg 
and  Frank  Rosenberg — two  brothers.  That 
sub  was  20  feet  below  the  twentieth  level. 

•  •  •  Q.  You  say  it  was  customary  l>efore 
setting  off  a  blast  to  give  warning.  Did  those 
two  m«i  give  any  warning  that  night  that 
they  were  to  set  otF  /i  blast?  A.  No.  Q. 
Why  should  they  give  any  warning?  A.  Be- 
cause they  should  give  a  warning  so  that  one 
wouldn't  hurt  the  other  through  a  blast  or 
kill  one  another.  There  would  be  danger 
anybody  would  be  hurt  or  killed  who  was  in 
a  drift  above  or  below;    there  is  danger. 

•  •  •  Q.  How  many  minutes  warning  is 
given  Ijefore  a  blast?  A.  At  least  5  minutes 
before  he  lights  the  fuse.  When  the  shift 
boss  told  us  to  set  off  the  blast  that  morning, 
nobody  was  present  except  Tony  Snarski  and 
myself.  I  gave  warning  that  I  was  godng  to 
set  off  the  blast  to  the  men  down  below  in 
the  sub.  I  gave  them  warning  right  where 
that  hole  was — cross-cut  30.  I  halloed  to 
them  some  5  minutes  before  we  lighted  the 
fuse — fully  6  minutes.  We  men  In  the  mine 
always  did  that  Q.  All  miners  know  that 
even  if  the  shift  boss  doesn't  tell  them,  do 
they  not?  A.  Yes;  they  are  supposed  to.  Min- 
ers have  been  doing  that  for  the  last  8  or  d 
years,  ever  since  I  have  worked  in  the  Mon- 
treal mine.  Q.  Anybody  would  know  that  it 
would  be  very  dangerous  to  set  off  those 
blasts  without  giving  warning  to  the  men  in 
that  neighborhood?  A.  Yes,  sir;  everybody 
is  supposed  to  notify  one  another.  •  •  • 
Q.  And  they  always  did  that  In  the  Montreal 
mine  as  long  as  you  worked  there?  A.  I 
don't  know  whether  they  all  do  it  or  not  So 
far  as  I  know,  and  where  I  worked,  they  did. 
What  the  rest  of  them  did,  I  couldn't  say. 
So  far  as  I  know,  they  always  did  it  But 
the  men  in  the  first  sub  didn't  do  it  that 
morning.  They  didn't  say  nothing.  They 
neglected  their  duty  that  morning.  Q.  If 
they  bad  given  you  this  warning,  you  would 


not  have  been  hurt?   A.  No,  sir;  If  I  bad  had 
warning.     I  never  talked  to  either  of  those 
men   about   the  accident   afterwards.      The 
fuses  that  I  used  that  morning  were  about  4 
feet  long.     The  five  fuses  were  of  the  same 
length.    I  didn't  light  them  all  at  the  same 
time.    I  couldn't  light  them  all  at  once,  but 
I  lit  them  one  at  a  time.    Q.  How  much  time 
elapsed  between  the  lighting  of  any  two  of 
the  fuses?    A.  Well,  it  don't  take  no  time  at 
all.    He  Just  cuts  his  fuse  first ;  he  lights  one 
and  grabs  the  other  and  lights  that;    He 
lights  one  after  the  other.    Q.  If  they  were 
all  lighted  at  the  same  time,  would  there  be 
any  danger?   A.  No ;  you  couldn't  do  It  that 
way,  no  way,  because  yon  wouldn't  know  how 
many  blasts  would  go.  If  they  all  went  at  the 
same  time.    We  intentionally  let  a  little  time 
elapse  between  the  lighting,  of  any  two  fus- 
es;  the  difference  would  be  about  5  minutes 
in  five  fuses.    Q.  Do  you  mean  a  minute  be- 
tween each  two?    A.  Five  minutes  between 
them  all.    Q.  So  that  about  6  minutes  would 
elapse  between  the  first  blast  and  the  last 
blast?    A.  No,  sir.    Q.  Five  minutes  between 
each  two  shots?    A.  It  takes  about  one  min- 
ute between  five;    that  is,  to  light  the  five. 
Then  they  go  off  In  rapid  succession,  so  we 
can  count  them  easy,  one  after  the  other.    Q. 
Do  two  go  off  at  the  same  time  sometimes? 
A.  No,  sir.     Q.  Is  there  some  difference  In 
the  rapidity  with  which  the  fuses  bum?    Will 
one  fuse  bum  faster  than  the  others  some- 
times?   A.  We  make  the  fuse  all  alike  when 
we  start  and  then  when  I  go  to  light  them 
I  cut  them  probably  half  an  inch  or  an  Inch. 
I  cut  them   into   different  lengths,   so    that 
when  I  light  the  longest  one  it  gives  It  so 
much  time  on  the  last  one,  and  when  I  ll^ht 
the  last  one  they  all  correspond.    Q.  If  the 
fuse  is  4  feet  in  length,  how  much  time  elaps- 
es between  the  lighting  of  the  fuse  and  the 
explosion?    A.  So  far  as  I  understand  it  and 
what  the  orders  are,  each  foot  will  last  one 
minnte;    but  they  don't  go  that     Q.  Tou 
mean  that  the  fuse  burns  faster  than  tbat? 
A.  Yes;  sometimes  they  do,  a  little  bit  faster 
than  that    This  morning,  when  we  lighted 
the  fuses,  Tony   Snarski  went  west  and    I 
went  east  back  of  the  door.    I  closed  both 
doors  as  I  passed  east  and  then  I  was  about 
150  feet  from  the  cross-cut  and  I  stood  there 
waiting  for  the  explosions,  and  I  counted  five 
explosions.     There  was  an  air  pipe  in   the 
drift   and  the  air  was  escaping  from    this 
pipe.     The  pipe   was   broken   at  the  cross- 
cut    I  could  tell  the  pipe  was  broken  as   I 
stood  behind  this  door  awaiting  the  explo- 
sions.   It  is  easy  telling,  because  the  escape 
of  the  wind  makes  a  great  noise.    I  heard 
the    sound.    *    •    •    Q.  You    didn't    know 
at  what  point  In  the   air   pipe  the   break 
occurred?    A.  I  knew  it  was  in  the  drift 
where  I  blasted.    The  pipe  was  right  in  the 
center  of  the  main  drift  above.    After  tbe 
five  explosions,  and  when  I  got  my  light,    I 
started  back  to  find  out  where  the  pipe  was 
broken.   I  went  back  to  see  what  pipe  busted. 
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and  in  going  back  I  was  hurt  On  the  way 
going  l>ack  to  see,  I  was  hurt.  Q.  Wliere 
were  you  when  you  were  hurt?  A.  I  went 
ttiroagh  both  doors.  I  Just  got  through  the 
first  door  from  where  I  blasted,  and  that  Is 
where  I  got  hurt.  I  was  about  50  feet  east 
of  cross-cut  30  when  I  got  hurt  Q.  Were 
yoD  examining  that  pipe  overhead?  A.  Yes; 
the  height  of  that  pipe  from  the  floor  was 
about  6  feet.  My  height  Is  over  5  feet,  some- 
tfalog  like  that;  about  6  feet  6  or  7  Inches. 
I  didn't  have  a  light  in  my  hand  examining 
the  pipe  as  I  went  west  I  had  my  light  in 
my  hat,  as  they  always  carry  It.  I  Just  open- 
ed the  door  and  got  through  it  Q.  Explain 
to  the  Jury  how  you  were  examining  the  pipe. 
A.  Just  as  I  opened  the  door  and  wanted  to 
start  off,  I  was  hurt  1  didn't  discover  where 
the  air  was  escaping  from  the  pipe,  because 
I  was  knocked  down.  *  *  *  Q.  About 
how  long  was  it  from  the  last  explosion  to 
the  time  you  were  hurt?  A.  I  would  Judge  It 
took  4  or  5  minutes  before  I  Ut  my  lamp  and 
got  down  that  far.  The  smoke  usually  clears 
away  as  rapidly  as  that.  When  they  blast 
boles,  and  they  get  a  draft,  it  clears  In  no 
time.  Q.  What  did  you  expect  to  do  upon 
reaching  the  place  where  the  pipe  was  bro- 
ken? A.  I  bad  to  go  to  see,  and  stop  or  turn 
off  that  air;  shut  off  the  air.  *  *  *  At 
the  time  I  was  Injured  it  was  my  Intention  to 
go  to  CFoss-cut  24  and  shut  off  the  air  In  that 
pipe.  I  understood  there  were  several  men 
west  of  cross-cnt  30  in  the  twentieth  level  at 
that  time.  I  understood  that  Tony  Snarskl 
went  back  to  cross-cut  24.  Tills  pipe  was 
doser  by.  Q.  Couldn't  he  have  turned  off  the 
air  much  more  readily  than  you?  A.  I  don't 
know  whether  he  heard  it.  He  was  standing 
fiirther  away  from  me.  I  don't  know  that 
tbe  men  at  cross-cnt  24  could  have  heard  the 
air  escaping  from  the  pipe  at  cross-cut  30. 
They  may  have  heard  it,  and  maybe  they 
didn't  •  •  •  The  two  Rosenbergs  were 
mining  there,  working  with  a  machine,  at 
that  time.  I  heard  some  explosions  in  that 
sab  about  midnight  that  night;  before  din- 
ner; before  midnight  I  don't  know  how 
many  blasts  were  set  off  In  that  sub  before 
midnight  I  didn't  count  them,  but  they 
didn't  go  over  eight  or  nine  holes;  I  mean 
eight  or  nine  holes  at  one  blast  Q.  Were  sev- 
eral blasts  set  off  in  the  sub  before  midnight? 
A  I  didn't  count  them.  I  don't  know  whether 
or  not  there  were  several  blasts  set  off  in  that 
sub  before  midnight  I  didn't  count  no- 
body's holes.  There  was  no  blasting  done  In 
any  other  place  near  us  that  night  before 
midnight;  not  close  by.  I  heard  the  sound 
of  an  explosion  after  midnight,  but  it  was 
far  away;  not  Just  one  blast;  more  than 
one;  because  the  Montreal  blasts  probably 
every  minute.  I  couldn't  hear  all  the  blasts 
where  I  was  In  the  twentieth  level,  because  I 
was  working  here,  and  they  were  far  away 
I  heard  blasts  after  midnight  that  night  up 
to  the  time  we  set  off  our  charges.  Q.  If 
you  were  in  the  twentieth  level,  could  yon 


tell  whether  a  blast,  the  report  of  which  you 
heard,  was  set  off  In  the  sub  or  on  the  level  ? 
A.  Tes;  I  could  tell.  I  could  tell  by  the  sound. 
Q.  C!ould  any  miner — any  man  who  had  had 
any  experience  in  mining — distinguish  be- 
tween an  explosion  In  the  sub  and  an  explo- 
sion at  cross-cut  30  on  the  level  if  he  were 
standing  on  the  level  at  cross-cut  30?  A. 
Tes;  a  miner  working  in  the  mine  he  had 
ought  to.  Q.  Suppose  a  man  stood  at  the 
second  door  as  you  go  east  from  cross-cut 
30,  and  a  blast  was  set  off  in  tbe  sub,  and 
suppose  another  blast  a  few  minutes  later 
was  set  off  in  the  cross-cut ;  If  he  were  still 
standing  at  this  door,  how  could  he  tell  which 
blast  took  place  In  tbe  sub  and  which  in  the 
level  or  drift?  A.  In  a. place  like  I  worked, 
and  those  two  men  below,  yon  couldn't  tell 
much  difference,  because  that  hole  takes  the 
sound.  Q.  You  mean  the  hole  at  cross-cut  307 
A.  Yes;  -so  It  makes  pretty  near  the  same 
sound.  There  ain't  no  difference.  You  could 
not  tell  tbe  difference  in  that  case.  I  couldn't 
tell  the  difference  In  that  case.  I  couldn't 
tell  the  difference  between  my  boles  that 
I  blasted  and  bis." 

Defendant  moved  for  direction  of  a  verdict 
on  substantially  tbe  following  grounds:  (1> 
Want  of  evidence  of  negligence  on  defend- 
ant's part  (2)  The  Rosenbergs  and  plaintiff 
were  fellow  servants,  and  their  failure  to 
give  warning  was  fellow  servants'  negligence. 
(3)  Plaintiff  assumed  the  risk.  (4)  Contribu- 
tory negligence. 

It  Is  argued  very  strenuously  that  none  of 
the  reasons  given  In  the  motion  for  a  directed 
verdict  existed  in  this  case.  Taking  plain- 
tiff's version  of  tbe  affair,  we  have  tbe  fol- 
lowing situation:  The  plaintiff  Is  a  miner 
with  eight  or  nine  years'  experience  handling 
tbe  dangerous  explosive  known  as  dynamite. 
He  and  his  partner  are  at  work  Just  above 
two  miners  who  are  at  work  in  ore,  who  also 
use  dynamite  to  blast  It  is  understood  by 
all  of  them  that  before  a  blast  Is  made  no- 
tice shall  be  given  by  hallooing  to  those  likely 
to  be  affected.  The  plaintiff  and  his  partner 
drilled  the  holes  and  put  in  the  dynamite; 
the  plaintiff  preparing  the  fuses  and  then 
sending  his  partner  to  give  tbe  warning.  He 
then  lights  the  fuses  and  retreats  to  a  place 
of  safety.  He  hears  explosions  and  counts 
them.  He  then  assumes  all  of  tbe  charges 
he  has  prepared  have  gone  off,  and  goes  from 
a  place  of  safety  to  a  place  of  danger,  when 
one  of  the  charges  of  dynamite  he  has  him- 
self prepared,  and  to  which  he  has  attached 
a  fuse  for  tbe  purpose  of  exploding  it,  ex- 
plodes, and  he  is  hurt  as  the  result  of  that 
explosion.  Who  contributed  to  this  Injury? 
Is  it  tbe  defendant,  who  has  Instructed  all 
the  miners  they  must  not  set  off  a  blast  with- 
out warning,  or  is  it  the  man  who  prepared 
the  charge  and  attached  tbe  fuse  and  did  not 
wait  in  a  place  of  safety  before  going  into  a 
place  of  danger  long  enough  to  allow  the 
.  fuse,  which  he  bad  himself  prepared,  to  do 
its  work?    When  the  facts  are  stated,  such 
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a  sitnatlon  la  shown  that  the  conclusion  la 
Irresistible  that  the  conduct  of  plalntlfl  was 
not  that  of  a  reasonably  pmdent  man ;  but 
It  was  conduct  without  which  the  accident 
could  not  have  happened. 

It  will  not  be  necessary  to  argue  the  other 
reasons  for  directing  a  verdlcti 

Judgment  Is  affirmed. 


COLBOKNE  V.  DETROIT  UNITED  RX. 
(Supreme  Court  of  Michigan.    Sept  30,  1913.) 

1.  CoiTBTS({89*)— Rui«B  or  DxciaioNs— Stabs 
Decisis. 

The  doctrine  of  stare  dedslB  should  not 
be  lightly  disregarded. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  iS  311,  812;   Dec.  Dig.  |  89.*] 

2.  NEQLiaENGx    (I  93*)  —  Imputed   Nkgu- 

OENCE. 

In  an  action  against  a  street  railway  for 
Injuries  suffered  by  plaintiff  npon  the  collision 
of  a  street  car  with  the  automobile  in  which 
she  was  driving,  the  negligence  of  the  driver 
of  the  machine  may  be  imputed  to  her. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  U  147-160;   Dec.  Dig.  {  93.*] 

3.  TbIAI,     (I     192*)— iNSTBUOIIOnB— ASSUHP- 

TiON  OF  Fact. 

In  an  action  against  a  street  railway  for 
a  collision  between  an  automobile  and  a  street 
car,  where  plaintiff  and  the  driver  of  the  ma- 
chine testified  that  the  view  was  unobstructed, 
and  plaintiff's  witness  testified  that  be  saw  the 
car  while  more  than  a  block  away,  and  that 
it  was  lighted  inside,  die  conrt  might  properly 
assume  in  its  charge  that  the  car  was  lighted 
inside,  and  could  have  been  seen  for  more  than 
a  block  off,  though  plaintiff  and  the  driver  tes- 
tified that  they  did  not  see  any  lights  before  the 
accident 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  432-434;   Dec  Dig.  §  192.*] 

4.  StSEET    RATLBOADB    (I    117*)- iNtTUMES  TO 

Persons  on  Tbacks—Dibectino  Verdict. 
In  an  action  for  injuries  received  in  a  colli- 
rton  between  plaintiff's  automobile  and  a  street 
car,  evidence  hel4  to  justify  direction  of  verdict 
for  defendant 

[Ed.  Note. — For  other  cases,  see  Street 'Rail- 
roads, Cent  Dig.  H  239-257;  Dec  Dig.  { 
117.*] 

6.  Street  RAruioADB  (S  99*)  —  Injuries  to 
Traveler- Look  and  Listen  Rule. 

A  traveler  in  an  automobile,  before  cross- 
ing the  tracks  of  a  street  railroad  company, 
where  tbe  view  is  unobstructed,  must  look  and 
listen  before  proceeding  into  danger,  and  if  nec- 
essary should  stop. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  K  209-216;  Dec  Dig.  §  99.*] 

6.  Evidence  (i  6*)— Juoiciai.  Notice— Auto- 
mobiles. 

The  courts  will  take  judicial  notice  of  tbe 
automobile,  not  only  as  a  most  useful  and 
pleasiuK  means  of  swift  transportation,  but  as 
a  vehide  destructive  in  its  possibilities  in  the 
hands  of  careless  drivers. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  4;   Dec  Dig.  {  S.*] 

Error  to  Circuit  Court,  Wayne  County; 
Philip  T.  Tan  Zlle,  Judge. 

Action  by  Harriett  Colbome  against  tbe 
Detroit  United  Railway.    There  was  a  Judg- 


ment for  defendant,  and  plaintiff  brings  e^ 
ror.    Affirmed. 

Argued  before  STRERE,  G.  3.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD,  33. 

Thomas  J.  Mahon  and  Thos.  W.  Thompson, 
both  of  Detroit,  for  appellant  Corliss,  Leete 
&  Joslyn,  of  Detroit  (Wm.  G.  Fitzpatrlck,  of 
Detroit,  of  counsel),  for  appellee. 

STEERE,  O.  J.  Plaintiff  brotKbt  this  ac- 
tion ex  deMcto  In  the  drcolt  court  of  Wayne 
county  to  recover  damages  for  personal  In- 
juries sustained  by  her  in  a  coUialon  be- 
tween one  of  defendant's  street  cars  and  an 
automobile  in  which  she  was  riding.  In  tbe 
trial  court,  at  the  conclusion  of  the  testi- 
mony, a  verdict  in  favor  of  defendant  was  di- 
rected by  the  court,  on  tbe  ground  that  the 
driver  of  the  automobile  was,  as  a  matter  of 
law,  guilty  of  such  contributory  negligence 
as  to  preclude  recovery. 

This  accident  occurred  at  the  Intersection 
of  Oakland  and  Holbrook  avenues  in  the 
city  of  Detroit  on  the  evening  of  November 
]3>  1910,  at  about  5  o'clock.  Just  as  it  was 
getting  dusk,  and  shortly  after  lights  in 
stores  and  on  the  streets  were  lit 

Plaintiff  was  out  that  evening  wltti  a  friend 
named  Kolchowsky,  whose  wife  she  after- 
wards became,  taking  a  pleasure  ride  around 
the  dty  in  his  autom<^ile,  which  he  was 
driving.  He  testified  that  he  had  lived  in  De- 
troit about  two  years,  and  was  fftmillar,  in 
a  general  way,  with  the  city,  but  did  not 
know,  previous  to  the  accident  that  there 
were  car  tracks  on  Oakland  avenue.  This 
avenue  runs  north  and  south  through  the 
city,  and  is  traversed  by  double  tracks  of 
defendant's  line.  Holbrook  avenue  crosses 
it  at  right  anglea 

In  the  course  of  their  ride  around  the  dty, 
Kolchowsky  was  driving  west  on  Holbrook 
avenue,  and  at  its  intersection  with  Oakland 
came  upon  defendant's  west  track  Just  at 
tbe  proper  time  to  collide  with  a  regular  car 
upon  that  track  going  south.  The  drivers  of 
the  two  vehicles  each  testify  that  the  other 
ran  into  him.  However  that  may  be,  it  is 
made  clear  that  both  attempted  to  briefly  oc- 
cupy, for  purposes  of  travel,  the  same  spot 
in  the  highway  at  the  same  time,  with  disas- 
trous results  to  the  automobile  and  Its  occu- 
pants. 

The  negligence  charged  as  ground  of  recov- 
ery in  plaintiff's  declaration  Is  defendant's 
failure  to  have  its  car  lighted  and  display 
proper  signal  lights,  giving  notice  to  persons 
about  to  cross  the  track  that  a  car  was  ap- 
proaching, and  failure  to  sound  a  gong  or 
other  alarm  for  the  same  purpose. 

[1,2]  There  was  testimony  produced  by 
plaintiff  tending  to  support  portions  of  this 
charge,  and  positive  testimony  was  produced 
by  defendant  to  the  contrary,  which  it  may 
be  conceded  raised  an  issue  of  fact  for  the 


•For otber  caaa*  lea  wuu*  topic  and  uctlon  NUMBBR In  Dec. Dls. *  Am.  Dig.  Key-I4or6eri«s  AKu'r lodeze 

Digitized  by  VjOOQ  Ic 


UldL) 


OOLBORNB:  y.  DETROIT  UNITED  BY. 


83 


jury,  wen  It  shown  tliat  plaintiff  was  free 
from  contributory  negligence,  or  had  the  tes- 
timony of  plaintiff  also  presented  an  Issue 
of  fact  for  the  Jury  on  the  latter  question. 
Bnt  in  order  to  recover  plaintiff  must  al- 
lege and  prove  not  only  the  negligence  of  de- 
fendant, bnt  that  she  herself  and  also  the 
l)arty  driving  the  vehicle  In  which  she  was 
riding  were  free  from  any  negligence  which 
contributed  to  the  accident 

The  trial  cuart  held  and  diarged  that  the 
negligence  of  Kolchowsky,  the  driver  of  the 
conveyance  in  which  plaintiff  was  a  volun- 
tary passenger,  was  Imputable  to  her.  Coun- 
sel assign  error  thereon,  not  overlooking 
former  dedaions  of  this  court  on  that  sub- 
ject, bnt  urging  that  those  decisions  should 
be  overmled  and  a  contrary  view  adopted, 
in  harmony  with  numerous  decisions  cited 
from  other  Jurisdictions.  Were  the  question 
new  or  uncertain  in  this  state,  it  might  call 
for  serious  consideration;  but  the  doctrine 
of  stare  decisis  is  not  to  be  lightly  disregard- 
ed. It  was  said  in  Mullen  v.  City  of  Owosso, 
100  Mich.  103,  68  N.  W.  663.  23  I*  R.  A.  693, 
43  Am.  St  Rep.  436,  that  where  a  woman  of 
mature  years  and  discretion  voluntarily  en- 
tered the  private  conveyance  of  another  to 
ride  with  him,  and  by  his  contributory  neg- 
ligence was  injured,  she  must  be  held  to  have 
adopted  bis  conveyance  for  the  time  being 
as  her  own  and  to  bave  assumed  the  risk  of 
bis  negligence,  which  must  therefore  be  im- 
puted to  her.  Though  counsel  there  made 
the  same  contention  as  is  made  here,  it  was 
then  said  that  this  rule  "has  been  too  long 
settled  to  be  now  disturbed."  The  ruling  of 
tbe  trial  court  was  in  harmony  with  that 
case  and  tbe  authorities  there  cited. 

Plaintiff's  crucial  assignment  of  error  and 
argument  naturally  center  upon  that  portion 
of  the  charge  in  which  the  court  directed  a 
verdict  for  defendant,  which  is  as  follows: 
"^be  undisputed  proof  is  that  the  car  was 
lit  Inside,  BO  that  assuming  it  had  no  head- 
llgbt,  as  claimed  by  the  plaintiff,  this  car 
conld  have  been  seen  on  this  night  more 
than  a  block  away  when  the  plaintiff  ar- 
rired  at  Oakland  street  curb  line,  because 
be  would  have  a  dear  view  from  there, 
where  lie  could  have  had  an  unobstructed 
Tiew  up  that  street  He  was  at  this  point  at 
lettet  22  feet  away  from  the  southwest  track, 
on  wblcb  the  collision  happened.  This  ma- 
chine was  running  6  miles  an  hour,  and,  as 
he  testified,  the  machine  could  have  been 
•topped,  and  he  would,  if  in  the  exercise  of 
ordinary  care  and  prudence,  have  stopped 
big  car  and  waited  for  it  to  pass.  Bad  he 
looked  when  going  onto  the  first  track,  he 
would  have  had  9  feet  8  inches  to  have 
■topped  his  car  or  automobile  before  he 
reached  tbe  track  upon  which  the  collision 
occurred.  At  that  point  the  street  car  must 
have  been  very  close,  for  he  says  that  as  soon 
aa  the  front  wheel  [was]  on  the  first  track  of 
the  east  rail  of  tbe  colUsion  track,  the  car 
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was  right  on  him,  and  stmCk  big  car  at 
the  wind  shield  on  one  side  or  window.  So 
that  when  he  was  on  the  first  rail  of  the  first 
track,  0  feet  8  inches  away,  the  street  car 
could  not  bave  been  but  a  very  few  feet 
away.  The  automobile  was  going  at  6  miles 
an  hour.  He  neither  stopped  or  turned  aside 
for  the  street  car.  There  is  no  proof  of 
due  care  on  tbe  part  of  the  plaintiff,  and 
therefore,  as  a  matter  of  law,  the  court  must 
find  the  plaintiff  guilty  of  contributory  neg- 
ligence." It  is  urged  that  certain  of  the  fore- 
going statements  of  facts  made  by  the  court 
are  not  undisputed,  and  others  are  but  infer- 
ences drawn  from  evidence  upon  which  honest 
Judgments  might  differ  and  a  Jury  might 
legitimately  reach  other  conclusions. 

[3]  TJpon  tbe  subject  of  headlights,  Kol- 
chowsky testified  that  there  were  none  on  tbe 
car.  When  directly  Interrogated  as  to  tbe 
car  being  lit  inside,  he  stated  that  he  saw 
no  lights.  He  and  plaintiff  testified,  In  a 
general  way,  that  the  gong  was  not  sounded, 
that  they  saw  no  lights,  and  the  car  was 
not  lighted;  tbey  also  testified  that  they  did 
no  see  the  car  at  all  until  Just  as  it  struck 
the  automobile,  and  she  stated  that  tbe  car 
was  ligbted  when  she  looked  at  it  immediate- 
ly after  the  accident  On  cross-examination, 
in  answer  to  the  question,  "Bnt  this  car 
didn't  have  any  lights  on  it  or  in  it?'  she 
said,  "WeU,  I  didn't  see  any."  PlaintlfTs 
witnesses  to  the  accident  were  Kolchowsky, 
herself,  and  a  man  named  Frank  Bohn. 
Tbe  latter  witness,  who  gave  testimony  that 
the  motorman  did  not  apund  an  alarm  for 
the  crossing,  also  testified  that  he  saw  the 
car  coming  over  a  block  away  from  where  he 
sat  on  the  steps  of  a  house  on  Holbrook  ave- 
nue ;  that  he  saw  it  diagonally  from  his  posi- 
tion, and  did  not  see  tbe  headlights,  but  that  it 
was  plainly  lighted  inside,  enabling  him  to 
see  it  by  the  lighted  windows.  In  addition 
to  this,  tbe  positive  evidence  of  numerous 
witnesses  of  defendant  is  overwhelming  that 
the  car  was  lighted.  Tbe  only  suggestion  to 
the  contrary  of  its  being  lighted  inside  is  the, 
in  effect  negative,  evidence  of  the  occupants 
of  the  automobile,  who  say  they  did  not 
see  the  car  at  all  until  it  was  upon  them, 
and  did  not  see  any  lights  before  it  struck 
them,  while  their  own  witness  says  it  was 
by  means  of  the  lights  that  he  saw  the  car 
over  a  block  away.  We  think  the  trial  court 
not  in  error  when  assuming  the  evidence 
clear  and  undisputed  that  tbe  car  was  light- 
ed on  the  inside. 

A  map  of  the  locality,  duly  proven,  was  in 
evidence,  and  its  correctness  not  questioned. 
The  statement  of  the  court  as  to  measure- 
ments and  distances  was  supported  by  the 
map  and  accompanying  testimony,  which  was 
not  disputed.  The  evidence  in  that  connec- 
tion showed  that  the  widening  vision  along 
Oakland  avenue,  to  one  going  west  on  Hol- 
brook opened  an  unobstructed  view  norther- 
ly on  Oakland  of  150  feet  w^fn(y^ 
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east  of  a  line  midway  between  the  tracks 
ahead,  and  when  12  feet  nearer  that  line  the 
view  to  the  north  up  Oakland  was  unobstruct- 
ed. Kolchowsky  admits  there  was  nothing 
In  the  highway  on  Oakland  to  interfere  with 
his  seeing  along  It  as  far  as  the  condition 
of  light  permitted.  Irrespective  of  the  pos- 
itive statements  of  defendant's  witnesses  as 
to  how  far  the  car  could  be  seen  that  night 
if  unlighted,  and  was  seen  as  lighted,  plaln- 
tifTs  witness  Bohn  supports  the  statement  of 
the  court  that  the  car  could  have  been  seen 
more  than  a  block  away.  He  said,  "I  saw 
it  coming  a  little  over  a  block,  throngh  the 
windows  of  the  car,"  and  that  it  was  running 
about  the  usual  rate  of  speed. 

[4,  6]  The  testimony  of  plaintUf  and  Kol- 
chowsky is  not  harmonious  in  certain  materi- 
al particulars.  She  testified  that  Just  before 
they  came  upon  Oakland  avenue  they  were 
talking  together  about  a  trip  wliich  they 
were  planning  for  the  purpose  of  visitiug 
her  brother  on  Thanksgiving  day,  a  project 
mooted  by  her,  and  upon  which  Kolchowsky 
looked  with  favor,  provided  he  could  dispose 
of  his  roadster  and  get  a  touring  car  to 
Journey  in.  The  events  immediately  subse- 
quent to  this  conversation  are  described  by 
her  as  follows:  "Just  when  we  come  to  the 
track,  I  says  before  we  come  to  it,  I  says, 
'Here  is  a  street  car  track.'  We  both  Just 
looked  like  that,  both  like  that,  both  ways. 
Wgell,  we  Just  got  over  that  third  rail,  and 
/ust  as  our  car  seemed  about  Just  over  the 
rail,  and  this  street  car  track,  it  just  seemed 
—  I  seen  the  other  part  of  the  car,  just  had 
a  glance  of  it,  and  I  hollered,  and  it  struck 
the  engine  broadside,  and  it  knocked  him  un- 
conscious. The  fire  flew  out  of  the  engine, 
and  it  seemed  as  though  I  was  thrown  up 
and  turned  Inside  down,  and  we  were  both 
under  the  car  and  dragged.  I  couldn't  tell 
the  distance  we  were  dragged.  Q.  You  could 
not  state  the  distance,  but  how  far  did  this 
street  car  run  after  it  struck  you?  A.  Fur- 
ther— a  man  there  came  and  i-alsed  part 
of  it  up,  and  I  got  out  from  under  the  car. 
The  Court:  You  were  submerged  under  the 
car?  A.  Yes,  we  were  both  under  the  car. 
The  car  was  turned  upside  down — the  auto. 
They  had  us  pinned  underneath,  caught  un- 
derneath, and  we  could  not  see  at  all,  so 
then  somebody  came  and  lifted  the  auto  ott 
of  us.  There  was  a  piece  that  run  into  my 
head  here,  and  I  got  hold  of  that  and  pulled 
it  out ;  pulled  a  piece  of  iron  out  of  my  head. 
The  iron  came  near  the  right  eye.  My  two 
legs  were  right  through  the  bottom  part  of 
the  car  where  the  footboards  are.  The  bot- 
tom of  the  car  was  broken,  and  my  legs 
went  right  through.  That  is  bow  I  was 
pinned  underneath  the  car.  The  man  raised 
the  side,  and  I  got  out;  but  then  I  said  to 
them,  I  said:  'There  is  a  man  in  there;  take 
him  out.  Oh,  he  is  under  there.  Be  was 
under  there;    be  was  under  the  car.'" 


Kolchowsky  testified  that  he  saw  the  car 
tracks  ahead  on  Oakland  when  he  was  100 
feet  away,  and  slackened  down  to  6  miles 
an  hour  or  less,  keeping  his  engine  on  high 
speed,  and  that  going  at  6  miles  an  hour  he 
could  stop  in  from  6  to  10  feet;  that  when 
within  25  or  30  feet  of  the  tracks  he  looked 
both  ways  and  listened,  saw  and  heard  noth- 
ing but  the  rumbUng  of  his  own  machine, 
and  continued  on,  looking  again  when,  as  he 
variously  states  It,  be  was  10  or  15  feet 
from  the  last  track.  Just  before  he  struck 
the  first  rail,  nearly  on  the  track,  and  dis- 
covering nothing  started  up  speed  to  go 
across  "as  if  nothing  was  there";  that  be 
heard  a  rumbUng,  and  looking  to  the  right 
saw  the  street  car  coming  15  or  20  feet 
away,  grabbed  the  emergency  brake,  but 
whether  it  did  any  good  did  not  know  for 
the  car  was  too  near  on  top  of  him,  and 
struck  his  machine  Just  back  of  the  engine 
near  the  wind  shield,  and  knocked  him  un- 
conscious. The  probability  and  verity  of 
this  narration  is,  of  course,  within  the  realm 
of  facts ;  but,  taking  it  as  he  tells  it,  within 
a  distance  from  the  track  in  which  he  could 
have  stopped,  he  speeded  up  his  car  with- 
out looking  again  and  started  across  as  if 
nothing  was  there. 

On  cross-examination  he  testifies  as  to  his 
observations  and  proximity  to  the  track  in 
part  as  follows:  "Q.  At  the  time  you  saw 
this  car  15  or  20  feet  away  from  you,  you 
were  on- the  tracks — the  tracks  of  the  last 
track — ^the  rails  of  the  last  track,  I  should 
say?  A.  Just  about  on  the  first  rail,  the 
front  wheel.  Q.  The  front  wheel  was  Just 
about  on  the  first  rail ;  that  would  be  on  the 
east  rail  of  the  south-bound  track?  A.  Yes, 
sir.  Q.  From  the  time  that  you  made  your 
observation  when  you  were  25  or  30  feet 
away  from  the  tracks,  the  easterly  track,  the 
rail  of  the  north-bound  track,  until  the  time 
that  you — when  your  front  wheels  were  right 
onto  the  south-bound  track,  and  the  car  was 
15  or  20  feet  away  from  you,  did  you  look 
again?  A,  No,  I  just  heard  the  noise  first. 
•  •  •  Q.  And  at  that  instant  of  time  when 
you  first  saw  and  heard  the  car,  the  car  was. 
in  your  best  judgment,  from  15  to  20  feet 
away  from  you?  A.  Just  about  •  •  •  Q. 
Then  Just  as  soon  as  you  got  near  the  track, 
yon  shot  your  power  on  in  an  attempt  to  get 
by,  is  that  it?  A.  No,  I  attempted  to  go 
across  as  if  nothing  was  there.  Q.  Well, 
then,  you  shot  your 'power  on  in  attempting 
to  go  by  before  you  heard  or  saw  the  car? 
A.  Yes,  sir,  •  •  •  Q.  Then  you  went 
about  10  feet,  yon  think,  and  got  so  your 
front  wheels  were  right  on  the  easterly  rail 
of  the  south-bound  track  when  you  saw  this 
car  or  heard  this  car  15  or  20  feet  away? 
A.  Yes,  sir;  on  the  first  track  with  the 
front  wheels." 

Asked  on  redirect  examination  how  near 
he  was  when  he  took  his  last  observation  to 
assure  himself  nothing  was  coming,  he  an- 
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swered,  "^t  was  probably  about  10  feet,  or 
something  like  that,  probably  16." 

Plaintiff  and  Kolcbowsky  were  motoring 
down  Holbrook  avenue  In  the  gathering  twi- 
light, in  a  portion  of  the  city  with  which  he 
was  not  familiar,  crossing  streets  of  which 
he  was  Ignorant  whether  or  not  street  cars 
trarersed  tbem.  He  states,  "I  was  out  that 
evening  to  demonstrate  the  car."  Just  be- 
fore the  final  demonstration  he  was  engaged 
in  conrersatlon  with  his  companion,  and  fu- 
ture wife,  planning  to  get  a  tourii^g  car  In 
which  they  were  to  journey  together  to  visit 
her  brother  on  Thanksgiving.  That  this  mu- 
tual contemplation  of  future  events  must 
have,  to  some  extent,  absorbed  and  diverted 
his  active  attention  from  the  emergencies  of 
their  immediate  environment  is,  at  least,  a 
legitimate  Inference,  strengthened  by  plain- 
tiff's testimony  that  she  made  the  discovery 
they  were  In  dose  proximity  to  a  car  line. 
She  testifies:  "When  we  got  Just  near  the 
track,"  also  worded  In  another  part  of  her 
testimony,  "Jnst  when  we  came  to  the  track, 
I  says,  'Here  is  a  street  car  track.' "  He 
states  that  he  looked  and  listened  twice; 
that  it  was  dark.  He  not  only  saw  nothing, 
bnt  heard  nothing  except  his  own  engine. 
He  did  not  stop.  If  it  was  dark,  and  the  car 
not  lighted,  as  he  claims,  its  approach  would 
be  ascertained  only  by  listening.  The  car 
certainly  was  then  approaching,  and  very 
close  npon  blm.  His  first  look  was,  as  he 
states  in  one  part  of  his  testimony,  at  a 
point  so  far  back  that  he  "could  not  see  up 
the  tracks,"  and  again  he  said  It  was  when 
be  was  "25  or  30  feet  away,"  and  he  could 
see  along  Oakland  avenue  as  far  as  the  dark- 
ness permitted.  His  last  look  was  when  he 
was  10  or  15  feet  from  the  track  the  car 
was  coming  down  upon ;  ■  he  then  increas- 
ed his  speed,  and  without  looking  again 
proceeded  to  cross  as  If  nothing  was  there. 
He  states  his  sight  and  hearing  were  good. 
It  was  a  clear  evening.  He  knew  he  was  ap- 
proaching a  place  of  danger  where  there 
were  donble  tracks,  upon  which  cars  were 
liable  to  be  running  either  way  at  any  time. 
He  did  not  know  their  times  of  passing.  He 
knew  he  was  perfectly  safe  on  either  side  of 
that  short  danger  zone,  and,  however  close, 
he  was  free  from  that  distracting  solicitude 
as  to  his  means  of  conveyance  being  fright- 
ened by  a  passing  car,  so  often  urged  in  the 
case  of  horses  under  such  circumstances.  Be- 
fore passing  to  the  strip  of  danger  from  his 
place  of  safety,  where  he  had  ample  oppor- 
tunity to  observe  without  obstruction.  It  was 
his  duty  to  assure  and  reassure  himself  "that 
there  Is  not  a  car  directly  upon  him,  of  which 


situation  the  fact  that  he  is  struck  is  con- 
clusive proof."  Manos  v.  D.  U.  R.,  168  Mich. 
166,  130  N.  W.  664. 

This  is  not  of  that  class  of  cases  In  which 
the  car  has  been  seen,  and  the  plaintiff,  rea- 
sonably believing  a  crossing  could  safely  be 
made,  has  attempted  to  cross,  and  been  In- 
jured, owing  to  the  fact  that  the  car  was 
run  at  an  excessive  rate  of  speed,  or  being 
otherwise  negligently  operated,  and  therefore 
the  question  of  whether  plaintiff,  in  the  ex- 
ercise of  common  prudence,  might  have  rea- 
sonably judged  there  was  sufficient  time  to 
pass  became  a  question  of  fact,  upon  which 
opinions  might  reasonably  differ.  This  Is  a 
case  of  a  right  angle  crossing,  over  a  double 
track  of  an  electric  railway  line.  As  plain- 
tiff approached  the  track,  he  says  he  saw  It 
100  feet  away.  The  street  was  clear  except 
for  the  oncoming  car.  There  was  no  confu- 
sion of  passing  conveyances,  or  x>ersons,  or 
cars  running  on  different  tracks,  to  perplex. 
He  could  and  should  have  made  sure  of  the 
safety  of  proceeding,  by  looking  just  before 
entering  upon  the  track,  and  at  such  a  point 
that  he  could  stop  bis  machine  if  necessary 
In  order  to  avoid  a  collision.  This  rule 
should  be  as  strictly  applied  to  an  automo- 
bile as  to  a  pedestrian,  and  the  reasons  for 
its  application  are  more  Impelling.  Usually 
the  careless  pedestrian  only  imperils  his  own 
safety. 

[I]  In  the  light  of  common  knowledge 
courts  can  well  take  judicial  notice  of  the 
automobile,  not  only  as  a  most  useful  and 
pleasing  means  of  swiftly  transporting  per- 
sons and  property  for  pleasure  or  business, 
when  properly  controlled  and  cautiously  driv- 
en, but  as  a  vehicle  In  Its  possibilities  so  de- 
structive when  In  the  bands  of  careless  and 
reckless  drivers  as  to  spread  over  the  land 
the  maimed  and  dead  until  It  has  belittled 
the  cruelties  of  the  car  of  Juggernaut 

We  think  the  conclusions  reached  by  the 
trial  court.  In  directing  a  verdict  for  defend- 
ant, find  authority  In  principle  in  McGee  v. 
Railway,  102  Mich.  107,  60  N.  W.  293,  26  L. 
R.  A.  300,  47  Am.  St  Rep.  607 ;  Borscball  v. 
Railway  Co.,  116  Mich.  473,  73  N.  W.  651; 
Hilts  V.  Foote,  125  Mich.  241,  84  N.  W.  139; 
Merrltt  v.  Foote,  128  Mich.  367,  87  N.  W.  262 ; 
Measel  v.  Railway  Co.,  166  Mich.  688,  132 
N.  W.  463 ;  Stevenson  v..Railway,  167  Mich. 
46,  132  N.  W.  461;  Manos  y.  Railway,  su- 
pra ;  Puffer  ▼.  Muskegon  T.  &  L.  Co.,  139  N. 
W.  19;  and  other  cases  dted  in  these  deci- 
sions. 

On  the  record  as  an  entirety  we  find  no 
reversible  error,  and  the  judgment  Is  af- 
firmed. 
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KINO  V.  GRAND  RAPIDS  RY.  CO. 
(Supreme  Court  of  Michigan.     Sept.  30,  1913.) 

1.  StBEET    RaILBOADS     (I     90*)— INJCBIES    TO 

Pebsors  on  Tracks— Negligence. 

While  street  cars  have  no  absolute  right  ot 
way,  yet  an  automobile  driver  who  knows  that 
street  cars  may  at  any  time  pass  running  at  a 
rate  of  15  miles  an  hour  is  guilty  of  negligence 
where  he  stops  his  car  upon  a  street  car  track 
and  turns  his  head  away  from  the  direction  in 
which  cars  might  come. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §S  209-216 ;   Dec.  Dig.  §  09.*] 

2.  Street  Railroads  ({  103*)— Injuries  to 
Persons  on  Tbacks— Last  Clear  Changs 
Rule. 

Though  a  motorist,  with  his  engine  run- 
ning, stopped  his  machine  on  a  street  car  track 
and  looked  away  from  the  direction  in  which  the 
cars  might  come  for  more  than  a  minute  and  a 
half,  his  negligence  will  not  deprive  him  of  the 
benefit  of  the  last  clear  chance  rule ;  the  motor- 
man  of  an  approaching  car  having  an  unob- 
structed view  for  more  than  300  feet  and  the 
motorist  being  in  no  sense  a  trespasser. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S  219;  Dec.  Dig.  S  103.*] 

3.  Street  Railroads  ({  117*)— Injuries  to 
Perrons  on  Tracks— Action— Jury  Ques- 
tion. 

Where  a  motorist,  who  had  stopped  his  ma- 
chine on  street  car  tracks  and  was  looking  away 
from  where  the  cars  came,  was  run  down,  the 

?|uestion  of  the  negligence  of  the  motorman  in 
ailing  to  stop,  upon  discovering  the  motorist's 
position  of  peril,  should  be  submitted  to  the  ju- 
ry, even  in  the  absence  of  evidence  showing  that 
he  saw  the  motorist ;  it  appearing  that  his  view 
was  unobstructed  for  over  300  feet  and  that  he 
gave  no  warning  of  bia  approach. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  i§  239-257 ;  Dec  Dig.  1 117.*] 

Steere,  C.  J.,  and  Brooke  and  Moore,  JJ.,  dis- 
senting in  part. 

Error  to  Superior  Court  of  Grand  Rapids ; 
John  S.  McDonald,  Judge. 

Action  by  George  W.  King  against  the 
Grand  Rapids  Railway  Company.  There 
was  a  judgment  for  defendant,  and  plaintiff 
brings  error.  Reversed,  and  new  trial 
granted. 

Argued  before  STEERE,  C.  J.,  and 
MOORE,  McALVAY.  BROOKE,  KTJHN, 
STONE,  OSTRANDBR,  and  BIRD,  JJ. 

Lombard,  Hext  &  Washburn,  of  Grand 
Rapids,  for  apiiellant  Klelnhans  &  Knappen, 
of  Grand  Rapids  (M.  L.  Dunham,  of  Grand 
Rapids,  of  counsel),  for  appellee. 

MOORE,  J.  From  a  directed  verdict  In 
favor  of  the  defendant,  this  case  is  brought 
here  by  writ  of  error. 

Hall  street  in  tbe  city  of  Grand  Rapids 
runs  east  and  west.  It  is  intersected  by 
Madison  avenue  running  north  and  south. 
The  plaintiff  is  a  physician  and  had  an  office 
on  the  west  side  of  Madison  avenue  about 
five  doors  north  of  Hall  street  On  the  north 
side  of  Hall  street,  a  short  distance  east  of 
Madison  avenue,  is  a  garage  in  which  plain- 
tiff kept  his  automobile.  The  defendant  com- 
pany has  a  double  track  in  Hall  street  upon 


which  It  ran  Its  cars.  The  street  was  prac- 
tically level  east  of  the  garage  for  a  distance 
of  about  340  feet,  after  which  there  was  a 
bill  to  Union  street,  where  the  car  line  turned 
south.  A  person  upon  the  street  car  track 
in  front  of  the  garage  had  an  unobstructed 
view  to  the  east  for  at  least  340  feet,  and  of 
course  the  motorman  of  a  street  car  had  a 
like  unobstructed  view  of  tbe  track  to  tbe 
west    ■ 

On  the  2d  day  of  June,  1911,  the  plain- 
tiff with  8  young  man  went  to  the  garage 
for  the  purpose  of  obtaining  his  automobile. 
The  plaintiff  drove  bis  automobile  out  of  tbe 
garage  into  tbe  street  with  bis  machine 
headed  slightly  toward  the  east,  as  he  was 
expecting  to  go  in  that  direction.  Upon 
reaching  the  street  he  looked  tn  both  direc- 
tions and  there  was  no  street  car  In  sight, 
He  thereupon  stopped  tbe  car  upon  tbe  west 
track  and  turned  about,  watcheid  tbe  young 
man  close  the  door  to  the  garage,  and  waited 
for  blm  to  come  to  the  machine.  He  left  the 
engine  running  during  this  time.  This  oc- 
cupied approximately  one-half  minute.  Just 
as  the  young  man  got  Into  the  automobile, 
tbe  plaintiff  discovered  a  street  car  coming 
at  what  he  says  was  a  high  rate  of  speed. 
He  immediately  attempted  to  get  clear  of 
the  track.  His  machine  responded  but  not 
in  time  to  escape  being  struck.  As  the  result 
ot  this  collision,  the  automobile  was  crushed 
and  the  plaintiff  injured.  This  occurred  In 
broad  daylight 

Upon  the  trial  of  the  cause,  after  the  testi- 
mony offered  in  behalf  of  the  plaintiff  was 
In,  defendant  swearing  no  witnesses,  tbe 
trial  Judge  directed  a  verdict  of  no  cause  of 
action  upon  two  grounds:  First  That  the 
plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law  In  stopping  his  car 
upon  the  street  car  track  and  remaining 
there  during  the  time  mentioned.  Second. 
That  the  principle  of  subsequent  or  discov- 
ered negligence  would  not  apply  because  the 
plaintiff  was  guilty  of  concurrent  and  contin- 
uous negligence. 

Tbe  only  question  is:  Did  the  court  err  in 
directing  a  verdict?  Counsel  discuss  two 
propositions:  "(1)  That  tbe  plaintiff  was  not 
guilty  of  contributory  negligence  as  a  matter 
of  law.  (2)  If  he  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  yet  the  de- 
fendant was  guilty  of  subsequent  and  discov- 
ered negligence." 

[1]  We  will  discuss  these  two  propositions 
in  tbe  order  named.  Under  the  first  head 
counsel  say:  "There  is  no  rule  of  law  re- 
quiring one  to  give  a  street  car  an  absolute 
right  of  way.  We  concede  that  it  would  have 
been  his  duty  to  get  off  the  track  as  soon  as 
he  could  consistently,  after  discovering  the 
approach  of  the  car,  and  tbe  evidence  here 
shows  that  be  made  every  effort  to  get  away 
as  soon  as  he  knew  of  the  presence  of  the 
car.    Upon  this  question  we  call  the  court's 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rap'r  iDdezes 
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attention  to  the  following  cases  wbere  it 
seems  to  ns  tbe  propositions  we  bave  stated 
are  folly  sustained:  R.  H.  Raschec  v.  Rail- 
way Co.,  80  Mich.  413,  415  [51  N.  W.  4^3, 
30  Am.  St.  Rep.  447] ;  Laethem  t.  Railway 
Co,  100  Mich.  297  [58  N.  W.  996] ;  Quirk  v. 
Bapld  RaUway  Co.,  130  Mich.  654,  656  [90 
N.  W.  673] ;  Ablard  v.  Detroit  Blec  Ry.  Co., 
139  Mich.  248  [102  N.  W.  741].  These  cases 
bold  that  street  railway  companies  do  not 
possess  the  ezcluslre  right  to  that  portion  of 
the  bi^way  covered  by  their  tracks,  but 
tliat  the  ordinary  traveler  upon  the  highway 
has  the  right  to  use  every  portion  of  the  blgh- 
vay,  including  the  strips  between  the  rails. 
And  he  is  only  required  to  yield  this  right 
when  his  presence  upon  the  track  will  un- 
necessarily blockade  or  delay  the  passage  of 
cars."  A  reference  to  these  cases  undoubted- 
ly discloses  the  rule  to  be  that  street  cars  do 
not  have  an  exclusive  right  to  the  street, 
but  none  of  them  suggest  that,  wbere  one 
knows,  as  did  the  plaintiff,  that  a  street  car 
might  appear  at  any  time  having  the  right 
to  run  under  the  ordinance  at  the  rate  of 
15  miles  an  hour,  he  might  without  negli- 
gence stop  hla  automobile  on  the  street  rail- 
way track  in  the  middle  of  the  block  with- 
out any  reason  for  doing  so  and  remain  with 
bis  head  turned  so  he  could  not  see  an  ap- 
proaching car  for  a  half  minute  or  more. 
We  think  it  may  be  said  this  was  not  the  act 
of  a  reasonably  prudent  man.  See  Lyons  v. 
Hallway  Co.,  115  Mich.  114,  73  N.  W.  139; 
Merritt  ▼.  Foote,  128  Mich.  362,  87  N.  W.  262, 
and  the  many  cases  cited  therein;  Cardinal 
V.  Street  Railway  Co.,  165  Micb.  156,  130  N. 
W.  627;  Stevenson  v.  Detroit  United  Railway, 
167  Bfieh.  45,  132  N.  W.  461. 

2.  Was  the  motorman  shown  to  be  guilty 
of  subsequent  or  discovered  negligence?  It 
already  appears  tliat  no  witnesses  were 
sworn  for  defendant  There  is  nothing  in 
the  testimony  to  indicate  that  the  motorman 
had  reason  to  snppose  the  machine  was 
stalled  upon  the  track  and  that  it  would  not 
at  once  move  away.  There  is  nothing  to 
show  that,  after  the  motorman  discovered 
that  plaintiff  would  not  drive  off  the  track 
In  time  to  avoid  a  collision,  the  motorman 
failed  to  do  what  he  could  to  avoid  an  ac- 
cident Can  It  be  said  that  negligence  on  the 
part  of  the  motorman,  if  there  was  negli- 
gence, to  discover  that  the  plaintiff  was  in 
danger  Is  the  equivalent  of  discovered  dan- 
ger? 

In  Fritz  V.  Railway  Co.,  105  Mich.  60.  62 
N.  W.  1007,  Mr.  Justice  Montgomery,  speak- 
ing for  the  conit,  said  among  other  things: 
"But  it  is  said  that  there  was  testimony  from 
whfch  the  Jury  might  have  inferred  that  the 
plaintiff's  position  was  discovered  in  time 
to  enable  the  defendant  to  avoid  the  col- 
lision. It  is  a  rule  recognized  by  repeated 
decisions  of  this  court  and  maintained  by 
text-writers  that  the  fact  of  a  precedent  neg- 
ligence of  plaintiff,  resulting  In  producing 
a  attoatlon  or  a  condition  known  to  the  de- 


fendant, who,  after  the  discovery  of  such 
condition,  may,  by  the  exercise  of  care, 
avoid  injury,  is  not  a  contributory  cause  to 
an  injury  thereafter  produced  by  the  disre- 
gard of  this  discovered  condition.  One  of 
the  earliest  cases  to  lay  down  this  rule  Is 
Davles  v.  Mann,  10  Mees.  &  W.  546.  This 
rule  Is  well  stated  in  Bish.  Non.  Cont  Law, 
I  466:  'It  Is  sometimes  very  correctly  said 
that,  if  one  discovers  another  to  have  been 
negligent,  he  must  take  precautions  accord- 
ingly, omitting  which  he  Is  liable  to  the  other 
for  damages  which  follow  from  his  own  want 
of  care,  for,  however  nearly  related  two 
separate  negligences  may  be,  the  one  can- 
not bar  an  action  for  the  other  unless  it  is 
contributory,  and,  though  an  unseen  position 
might  contribute  to  an  accident,  a  discov- 
ered one  cannot" 

In  Drown  v.  Traction  Co.,  76  Ohio  St  234, 
81  M.  B.  326,  10  L.  R.  A  (N.  S.)  421,  118 
Am.  St  Rep.  844,  the  court  said  in  part: 
"The  doctrine  of  the  'last  chance'  has  been 
clearly  defined  by  a  well-known  text-writer 
as  follows:  'Although  a  person  comes  upon 
the  trat^  negligently,  yet  if  the  servants  of 
the  railway  company,  after  they  see  his  dan- 
ger, can  avoid  Injuring  him,  they  are  bound 
to  do  so.'  •  •  •  2  Thompson,  Neg.  S  1629. 
•  •  •  Now  it  must  be  apparent,  even  up- 
on a  slight  analysis  of  this  rule,  that  it  can 
be  applied  only  in  cases  where  the  negligence 
of  the  defendant  Is  proximate  and  that  of  the 
plaintiff  remote,  for  if  the  plaintiff  and  the 
defendant  both  be  negligent,  and  the  negli- 
gence of  both  be  concurrent  and  directly  con- 
tributing to  produce  the  accident,  then  the 
case  is  j>ne  of  contributory  negligence  pure 
and  simple.  But  If  the  plaintiff's  negligence 
merely  put  him  In  the  place  of  danger  and 
stopped  there,  not  actively  continuing  until 
the  moment  of  the  accident,  and  the  defend- 
ant either  knew  of  his  danger  or  by  the 
exercise  «f  such  diligence  as  the  law  imposes 
on  him  would  have  known  it  then,  if  the 
plaintlfTs  negligence  did  not  concurrently 
combine  with  the  defendant's  negligence  to 
produce  the  injury,  the  defendant's  negli- 
gence is  the  proximate  cause  of  the  injury 
and  that  of  the  plaintiff  is  the  remote  cause. 
This  is  all  there  is  of  the  so-caUed  doctrine 
of  the  'last  clear  chance.'  •  •  •  It  is 
clear,  then,  that  the  last  chance  rule  should 
not  be  given  as  a  bit  or  miss  rule  in  every 
case  Involving  negligence.  It  should  be  given 
with  discrimination.  •  •  •  But  further 
there  Is  testimony  tending  to  prove  that  the 
plaintiff's  team  was  driven  upon  the  street 
railway  track  in  the  nighttime,  ahead  of  the 
car,  and  that  it  continued  on  the  track  for 
a  distance  of  260  feet  until  struck  by  the 
car,  without  taUng  any  precaution  to  avoid 
accident  Assuming  that  the  defendant  was 
negligent  in  not  seeing  the  buggy  on  the 
track  and  In  not  avoiding  the  accident,  yet 
the  plaintiff's  negligence  was  continuous  and 
was  concarrent  at  the  ve^^o^oe^ 
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collision.  It  proximately  contributed  to  the 
collision,  for  without  It  the  collision  would 
not  have  occurred.  There  was  no  new  act  of 
negligence  by  the  defendant  which  was  in- 
dependent of  the  concurrent  negligence  and 
which  made  the  latter  remote.  Therefore 
there  was  no  place  in  the  case  for  the 
doctrine  of  the  'last  clear  chance."  There  is 
a  case,  which  was  decided  in  the  Sixth  cir- 
cuit, which  will  illustrate  our  views,  and  a 
reference  to  It  may  save  some  further  discus- 
sion. It  Is  the  case  of  Lake  Shore  &  Michi- 
gan Southern  Railway  Co.  v.  Callahan,  2 
Ohio  Cir.  Ot  R.  (N.  S.)  326;  s.  c,  15  O.  C. 
D.  115.  A  railroad  section  man,  in  obedience 
to  an  order  by  his  foreman,  started  to 
walk  along  the  track  with  his  back  to  a  lo- 
comotive 200  or  300  feet  away  but  without 
observing  whether  the  engine  was  standing 
still  or  running  backward,  and  he  walked 
along  the  track  for  75  feet  without  paying 
any  farther  attention  to  the  engine,  which 
was  in  fact  bacldng  toward  him,  and  was 
struck  by  it  and  injured.  The  court  held 
that  It  was  a  case  of  concurrent  negligence, 
continuing  to  the  moment  of  the  injury ;  that 
the  doctrine  of  the  'last  chance'  did  not  ap- 
ply; and  that  plaintifF  was  guilty  of  con- 
tributory negligence." 

In  O'Brien  v.  McGlinchy,  68  Me.  552,  the 
court  said  in  part:  '"Generally  it  is  a  defense 
to  an  acUon  of  tort  that  the  plaintiff's  neg- 
ligence contributed  to  produce  the  injury. 
But  in  cases  falling  within  the  foregoing 
description,  where  the  negligent  acts  of  the 
parties  are  distinct  and  independent  of  each 
other,  the  act  of  the  plaintiff  preceding  that 
of  the  defendant,  it  is  considered  that  the 
plaintiff's  conduct  does  not  contribute  to 
produce  the  injury,  if,  notwithstanding  his 
negligence,  the  Injury  could  have  been  avoid- 
ed by  the  use  of  ordinary  care  at  the  time  by 
the  defendant  This  rule  applies  usually  in 
cases  where  the  plaintiff  or  his  property  is  in 
some  position  of  danger  from  a  threatened 
contact  with  some  agency  under  the  control 
of  the  defendant  when  the  plaintiff  cannot 
and  the  defendant  can  prevent  an  injury. 
*  *  *  But  this  principle  would  not  govern 
where  both  parties  are  contemporaneously 
and  actively  in  fault  and  by  their  mutual 
carelessness  an  Injury  ensues  to  one  or  both 
of  them."  See  R.  R.  Co.  v.  Shetter,  94  Tex. 
196,  69  S.  W.  633;  2  Nellis  on  Street  Rail- 
ways (2d  Ed.)  i  462;  Bennichsen  v.  Railway 
Co.,  149  Cal.  18,  84  Pac.  420. 

In  the  instant  case  the  plaintiff  stopped  in 
the  middle  of  the  block  upon  a  street  railway 
track  where  a  car  running  at  the  rate  of  15 
miles  an  hour  might  be  expected  at  any 
moment,  with  the  engines  of  Ms  car  running 
so  that  in  a  second  of  time  he  might  have 
reached  a  place  of  safety,  and  remained  in 
that  position,  with  his  bead  turned  so  that  he 
did  not  see  the  approaching  car  until  it  was 


too  late.    The  original  act  of  negligence  was 
continued  untU  the  catastrophe  happened. 
Judgment  la  affirmed. 

STEERE,  C.  J.,  and  BROOKD,  J.,  concur- 
red with  MOORE,  J. 

KTJHN,  J.  [J,  3]  I  cannot  agree  with  the 
conclusion  reached  by  my  Brother  MOORE 
that  the  doctrine  of  subsequent  or  discovered 
negligence  does  not  apply  in  this  case.  While 
no  witnesses  were  sworn  for  the  defend- 
ant, it  appears  from  this  record  that  at 
the  place  where  the  collision  occurred  the 
track  of  the  defendant  company  was  straight 
and  there  was  no  difficulty  for  the  motorman 
to  see  at  least  a  distance  of  340  feet  It  also 
appears  from  the  testimony  of  the  plaintiff 
that  no  warning  was  given  by  the  motorman 
of  the  approach  of  the  car,  and  that  he  did 
not  know  that  the  car  was  upon  him  until  it 
was  within  a  few  feet  of  his  automobile. 
The  motorman  must  have  seen,  If  he  was 
properly  attending  to  the  work  devolving  up- 
on blm  in  operating  the  car,  the  dangerous 
situation  of  the  plaintiff,  and  he  could  easily 
have  stopped  the  car  after  discovering  the 
same  and  thus  avoided  Inflicting  the  injuries 
which  resulted  from  the  collision. 

This  court  has  held  that  the  rights  of  the 
railroad  company  and  the  drivers  of  other 
vehicles  upon  the  highway  are  mutual,  and 
it  seems  to  me  that  it  was  the  duty  of  the 
motorman,  considering  the  fact  that  the  phys- 
ical conditions  were  such  that  he  bad  a  clear 
view  for  340  feet  when  he  discovered  the 
situation  of  danger  that  the  plaintiff  was  in, 
to  bring  his  car  to  a  stop  and  thus  avoid 
the  accident 

In  the  case  of  Quirk  v.  Rapid  Ry.,  130 
Mich.  654,  656,  90  N.  W.  673,  674,  this  court 
said:  "This  is.  not  a  steam  railroad.  The 
plaintiff  was  in  no  sense  a  trespasser.  This 
railroad  company  occupies  a  portion  of  the 
public  highway.  Travelers  have  the  right 
to  continue  to  travel  upon  this  highway  and 
are  not  to  be  treated  as  trespassers;  and 
if,  after  discovering  that  the  plaintiff  was  up- 
on the  trac^,  the  motoneer  failed  to  take 
proper  precautions  to  prevent  injury  to  him, 
a  precedent  negligence  of  the  plaintiff,  If 
there  was  any,  constitutes  no  defense."  See, 
also,  Montgomery  v.  Lansing  0.  E.  R.  Co.. 
103  Mich.  46,  61  N.  W.  643,  29  L.  R.  A.  287; 
Manor  v.  B.  C.  C.  R.  Co.,  118  Mich.  1,  76  N. 
W.  139 ;  Rouse  v.  D.  Elec  Ry.,  128  Mich.  149, 
87  N.  W.  68;  Ablard  v.  D.  IT.  R.,  139  Mich. 
248,  102  N.  W.  741 ;  Cooley  on  Torts,  674. 

This  question  should  have  been  submitted 
to  the  Jury,  and  I  am  therefore  of  the  opin- 
ion that  the  case  should  be  reversed  and  a 
new  trial  granted. 

McALVAY,  STONE,  OSTRANDBR,  and 
BIRD,  JJ.,  concurred  with  KUHN,  J. 
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CONANT  et  *1.  ▼.  8T0NB  et  aL 
^Supreme  Court  of  Michigan.    Sept.  30,  1918.) 

1.  Wills  ({  654*)— Ebtate's  Devisb— Condi- 
noRs— CoNDinoiTB  Prbckdent. 

Where  a  testator  devised  the  income  of  land 
to  his  son  for  life  as  long  as  his  present  wife  re- 
mained his  legal  wife  but,  in  case  of  her  death, 
divorce,  or  le^  separation,  the  son  to  take  the 
properly  absolutely,  the  condition,  although  pos- 
sibly illegal,  is  a  condition  precedent,  and  there- 
fore the  fee  would  not  vest  in  the  son  until  it 
was  complied  with. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 
Dig.  1 1645;  Dec.  Dig.  |  654.*] 

2.  Wnxs  (I  776*)— Lapsed  Devises— Eiteot. 

Where  a  testator  devised  land  to  his  son 
upon  a  condition  precedent  which  was  never  ful- 
filled but  failed  to  limit  any  devise  over,  the  fee 
passed  to  testator's  estate  and  would  descend  to 
the  son,  as  heir,  under  the  statute. 

[Ed.  Note.— For  other  cases',  see  Wills,  Cent 
Dig.  12002;   Dec.  Dig.  t  776.*] 

3.  Wnxs    (i    e34*)—CoNSTBUcnoK— Objects 

or  BotTHTT. 

Where  a  testator  devised  to  his  son  the  in- 
come of  land  so  long  as  the  son's  present  wife 
remained  his  legal  spouse,  the  son  to  take  the 
fee  in  case  of  her  death  or  legal  separation,  but 
failed  to  make  any  devise  over,  so  that  the  son 
took  the  land  as  heir  under  the  statute,  the  child 
of  the  son  by  a  former  wife  cannot  claim  the  land 
free  from  the  objectionable  wife's  dower  on  the 
theory  that  he  waa  an  object  of  the  testator's 
bonn^  where  the  will  in  no  place  mentioned 
him. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  K  1488-1510;  Dec.  Dig.  i  634.*] 

4.  WiLta  ({  693*)— PowEB  or  Exectttors  and 
AoMiNiSTBATOBS— Time  to  Exebcisb. 

Where  a  testator  devised  the  income  of 
land  to  hia  son  so  long  as  he  lived  with  his  pres- 
ent wife,  and  the  fee  upon  her  death  or  his  legal 
separation,  and  gave  the  executors  power  to 
aell  the  land  and  invest  the  proceeds,  the  execu- 
tors, having  failed  to  exercise  that  power  daring 
the  life  of  the  son,  cannot  exercise  it  thereafter. 
(Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  fi  1055-1661;  Dec.  Dig.  §  693.*] 

Appeal  from  Circuit  Coort,  Osceola  Coun- 
ty, in  Chancery;  Cbas  A.  Wlthey,  Judge. 

Bill  by  David  W.  Conant  and  others 
against  George  P.  Stone  and  others  for  the 
construction  of  the  last  wlU  and  testament 
ot  Milton  Li.  Bice.  From  a  decree  for  com- 
plainants, defendants  appeal.    Modified. 

Argued  before  STEERE,  C.  J.,  and 
MOORE,  McALVAY,  BROOKE,  KUHN, 
stone;  OSTBANDER,  and  BIRD,  JJ. 

George  P.  Stone  and  McCall  Bros.,  'all  of 
Ithaca,  for  appellants.  J.  J.  Tweddle,  of 
Traverse  Otj,  for  appellees. 

BIRD,  J.  The  complainants  filed  the  bill 
of  complaint  in  this  cause  to  secure  the  aid 
of  the  court  In  construing  the  last  will  and 
testament  of  MUton  L.  Rice.  The  testator 
executed  his  will  on  the  14th  day  of  April, 
1911,  and  passed  away  on  the  20th  day  of 
May  following.  The  will  was  admitted  to 
probate  without  objection.  The  testator  left 
him  snrvlTtng  one  son,  George  Wllley  Rice. 
The  son  died  a  month  later.  The  son  left 
hiffl  aorvlvlng  a  widow,  Lizzie  Rice,  and  a 


son,  Rex  R.  Rice,  by  a  former  wife.  The 
estate  left  by  the  testator  consists  of  real 
estate  of  the  value  of  $5,000  and  upwards 
and  a  small  amooat  of  personal  estate.  The 
personal  estate  will  be  exhausted  In  the  ad- 
ministration of  the  estate  and  the  payment 
of  legacies.  The  questions  presented  for  con- 
struction arise  in  the  third,  fourth,  and 
ninth  paragraphs;  no  question  being  raised 
to  the  other  bequesta  These  paragraphs 
are  as  follows: 

"Third.  I  give,  devise  and  bequeath  to  my 
son,  George  WlUey  Rice,  of  Park  Lake, 
Mich.,  the  use  and  Income  from  my  estate 
after  all  debts,  expenses  and  special  bequests 
as  provided  for  in  this  will  are  paid  and  dis- 
charged. My  said  son  to  have  the  use  and 
Income  from  said  estate  so  long  as  Lizzie 
Rice  his  present  wife,  remains  as  his  legal 
wife,  but  In  case  of  her  death  or  in  case  of 
a  legal  separation  and  divorce,  from  my  said 
son,  I  then  give,  devise  and  bequeath  to  my 
said  son  and  to  his  heirs  and  assigns  forever, 
said  above  mentioned  interest  in  my  estate. 

"Fourth.  I  further  provide  and  direct  that 
my  son  above  named,  shall  not  assign  or 
transfer  the  Income  from  my  estate  as  above 
provided,  but  that  the  money  therefrom  shall 
be  used  by  him  for  his  personal  needs  and 
benefit  as  the  same  shall  become  due,  and 
In  case  my  son  assigns  or  transfers  said  In- 
come from  the  respective  shares  of  my  estate 
as  above  provided  for,  that  Immediately 
thereupon,  all  further  rights,  title  and  inter- 
est that  he  might  then  have  under  the  pro- 
visions of  this  will,  or  that  might  after- 
wards become  vested,  shall  cease  and  be  cut 
off  entirely.  Said  Income  to  be  paid  to  my 
son  by  executors  once  each  year." 

"Ninth.  I  further  provide  that  any  and 
all  real  estate  that  I  may  die  possessed  of, 
shall  be  sold  by  executors  on  or  before  seven 
years  from  the  time  of  my  death,  and  the 
proceeds  invested  in  several  securities  so 
that  the  Income  from  all  my  property  may 
be  secured  to  the  best  advantage  for  my 
son  above  named." 

The  real  contest  Is  between  the  widow, 
Lizzie  Rice,  and  the  son.  Rex  R.  Bice.  The 
complainants  contend  that,  under  these  pro- 
visions of  the  will,  the  son,  George  Wllley 
Rice,  received  a  life  Interest  only,  with  a 
fee  simple  In  expectancy  based  on  the  con- 
tingency of  his  living  separate  from  his  wife, 
Lizzie.  As  he  never  ceased  living  with  her, 
the  estate  In  fee  never  vested  in  George  but 
fell  upon  Rex  by  Implication  under  the  will. 

It  is  the  claim  on  behalf  of  the  defendants 
that  the  condition  annexed  to  the  devise  of 
the  fee  was  void  as  being  against  public 
policy,  and  therefore  the  entire  estate  pass- 
ed at  once  to  George  npon  the  death  of  the 
testator.  It  is  further  contended  that,  if 
the  fee  did  not  vest  In  George  by  virtue  of 
the  will,  It  became  Intestate  property,  and 
he  as  sole  heir  took  title  thereto  under  the 
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statute.  If  either  of  one  of  these  conten- 
tlons  prevail,  the  widow,  lizzie.  Is  entitled 
to  her  dower  Interest  in  the  real  estate. 

[1]  The  question  as  to  whether  the  condi- 
tion annexed  to  the  gift  of  the  fee  was  void 
by  reason  of  Its  holding  out  an  Inducement 
to  George  to  separate  from  his  wife,  is  one 
with  which  we  need  not  concern  ourselves. 
Had  the  gift  of  the  fee  been  a  present  devise 
with  a  subsequent  condition  annexed  there- 
to, it  would  have  been  of  more  importance, 
and  the  case  of  Conrad  v.  Long,  33  Mich.  78, 
would  have  been  helpful  in  settling  the  law 
of  the  case.  But  the  devise  of  the  fee  un- 
der consideration  was  not  a  present  one; 
neither  was  the  condition  annexed  a  subse- 
quent one.  It  was  a  condition  precedent,  a 
condition  that  was  to  be  complied  with  be- 
fore the  fee  would  vest  in  George.  A  sep- 
paratlon  by  death  or  divorce  must  take  place 
before  the  fee  would  vest  in  George,  accord- 
ing to  the  terms  of  the  will.  If  it  were  a 
condition  precedent,  It  would  be  of  no  im- 
portance that  the  condition  was  void. 
Whether  void  or  valid,  the  fee  would  not 
vest  until  the  condition  was  complied  with. 
Pomeroy's  Eq.  Jur.  voL  2,  933b;  Story's  Eq. 
Jur.  vol.  1,  I  289;  16  Oyc  607;  PhllUps  v. 
Ferguson,  85  Va.  509,  8  S.  E.  241,  1  L.  R. 
A.  837,  17  Am.  St  Kep.  78;  Kansdell  v. 
Boston,  172  lU.  439,  60  N.  B.  Ill,  43  U  R. 
A.  626. 

Fomeroy's  Jurisprudence,  supra,  states 
the  rule  as  follows:  "It  is  ordinarily  said 
that  all  conditions  annexed  to  gifts  which 
prohibited  marriage  generally  and  absolutely 
are  void  and  inoperative.  Tills,  however. 
Is  a  very  inaccurate  mode  of  statement,  since 
a  condition  precedent  annexed  to  a  devise  of 
land,  even  if  in  complete  restraint,  will,  if 
broken,  be  inoperative  and  prevent  the  de- 
vise from  taking  eftect  With  this  limita- 
tion all  conditions  in  general  restraint  are 
void." 

[2]  The  testator  made  no  gift  over  of  the 
fee  in  the  event  that  the  condition  was  not 
complied  with.  Inasmuch  as  the  condition 
was  not  compiled  with,  it  follows  that  the 
fee  went  Into  testator's  estate  and  must  be 
disposed  of  by  the  statute.  George  being 
his  sole  heir,  the  title  thereto  would  pass  to 
him.  Soutbgate  v.  Karp,  154  Mich.  697,  118 
N.  W.  600. 

[3]  The  testator  gave  evidence  In  the  pro- 
visions of  his  will  that  he  was  desirous  of 
aiding  his  son  George,  but  that  be  wanted 
to  effectuate  that  desire  in  such  a  way  as 
not  to  aid  Lizzie,  the  wife.  From  this  and 
the  further  fact  ^hat  the  testator  must  be 
presumed  to  have  known  that,  if  the  con- 
dition was  not  complied  with,  he  would  die 
Intestate  as  to  such  part  of  his  property,  and 
it  would  pass  to  his  grandson.  Rex  R.  Rice, 
it  Is  argued  that  the  fee  passed  to  Bex  un- 
der the  will  by  implication.  In  view  of  the 
fact  that  the  testator  does  not  even  mention 


Rex  in  his  will  and  that  he  made  no  inef- 
fectual attempt  to  dispose  of  the  fee  to  Rex 
or  to  any  one  else  in  the  event  that  It  fail- 
ed to  vest  in  George,  we  think  that  argument 
must  fall.  In  re  Donges'  Estate,  103  Wis. 
497,  79  N.  W.  786,  74  Am.  St  Rep.  885. 
Our  conclusion  is  that  George  took  a  life 
estate  by  the  will  and  that  the  fee  was  cast 
upon  him  under  the  statute. 

[4]  Since  no  step  was  taken  by  the  execu- 
tors to  exercise  the  i)ower  conferred  by  the 
ninth  paragraph  before  the  decease  of 
George,  that  paragraph  has  now  become  In- 
operatlTe. 

The  decree  of  the  chancellor  will  be  modi- 
fled  in  accordance  with  this  opinion.  The 
defendants  will  recover  their  costs  out  of  the 
estate. 


POLI  et  aL  v.  JACOBS  et  aL 
(Supreme  Court  of  Michigan.     Oct  1,  1913.) 

1.  Landlobd   and   Tenant    (g    200*)— Cow- 

BTBUCTION    OF    LEASE— AKOUNT    OP    RENT— 
CONTEUFOBANEOnS    CONSTBUCTION. 

A  contract  to  extend  a  lease  provided  that 
the  lessee  agreed  that,  if  on  May  1,  1910,  the 
assessment  of  the  property  for  taxes  had  been 
increased,  he  would  pay  3  per  cent  annually  on 
the   amount   of  such   increase.     On   April   26, 

1910,  the  lessor,  using  the  assessment  for  1909, 
wrote  the  lessee  that  the  assessment  of  the 
property  had  been  increased  $10,000  and  that 
the  monthly  rental  would  be  S326  instead  of 
$300.  Accepting  the  letter  the  lessee  paid  $325 
monthly  from  May  1,  1910,  until  January  1, 

1911,  when  the  lessor  sold  the  property,  and 
the  vendee,  claiming  that  the  1910  assessment 
which  still  further  increased  the  valuation, 
should  have  been  used,  refused  to  accept  fur- 
ther payments  on  the  previous  basis.  Held, 
that  there  bad  been  a  contemporaneous  con- 
struction of  the  contract  by  the  parties,  and 
that  the  vendee  was  therefore  estopped  to  deny 
such  construction  which  had  been  accepted  and 
acquiesced  in  by  his  vendor. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  §1  794-797;  Dec.  Dig.  { 
200.*] 

2.  Landlobd  and  Tenant  (|  200*)— Leask— 
Extension— CoNSTBUOTiON. 

Where,  by  a  lease  extension  contract,  the 
lessee  agreed  that  if  on  May  1,  1910,  the  as- 
sessment of  the  property  for  taxes  had  been  in- 
creased, he  would  pay  3  per  cent  annually  on 
the  increase,  the  assessment  of  the  property 
for  1909  was  the  one  to  be  considered  in  de- 
termining the  increased  rent,  if  any,  since  the 
assessment  for  1910  did  not  legally  take  effect 
until  May  5  th  of  that  year. 

[EU.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  704r-707;  Dec.  Dig.  S 
200.*] 

Appeal  from  Circuit  Court,  Wayne  County, 
In  Cbancerv ;  Henry  A.  Mandell,  Judge. 

BUI  of  Interpleader  by  Louisa  Toll  and  oth- 
ers, complainants  and  interveners,  against 
Abraham  Jacobs  and  Julius  Stroh.  Judg- 
ment of  Interpleader,  and,  on  the  hearing  be- 
tween the  defendants,  judgment  was  render- 
ed for  defendant  Jacobs,  and  defendant 
Stroh  appeals.    Affirmed. 
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Arsned  before  STEBBB;  0.  X,  and  MOOBB, 
UcALVAY.  BBOOKB,  KUHN,  STONB,  and 
BIBD,  JJ. 

Alex.  J.  Oroesbeck,  of  Detroit,  for  aiqpel- 
lant  Lucking,  Emmons  ft  Helfman,  of  De- 
tndt,  ft>r  appellee  Jacobs. 

McALVAT,  J.  A  bUl  of  Interpleader  was 
filed  by  the  principal  complainant  and  oth- 
ers intervening,  all  being  subtenants  of  por- 
tions of  a  certain  building  In  the  city  of  De- 
troit under  leases  from  defendant  Jacobs. 
Tbe  purpose  of  tills  litigation  was  to  deter- 
mine which  of  the  defendants  was  entitled 
to  tlie  rentals  due  from  said  tenants.  The 
court  made  an  interlocutory  decree  ordering 
all  tenants  to  pay  rentals  Into  court,  and 
that  defendants  Jacobs  and  Stroh  interplead 
and  settle  the  dispute  between  them.  Up- 
on a  hearing  between  the  Interpleaded  de- 
fendants, a  decree  was  entered  in  favor  of 
Jacobs.  Defendant  Stroh  has  appealed.  The 
material  facts  in  the  case'  are  undisputed. 

[t]  The  premises  in  question  are  known 
as  Xos.  232  and  234  Randolph  street,  De- 
troit On  June  1,  1904,  John  McKlbbon,  own- 
er of  these  premises,  executed  duplicate  leas- 
es of  No.  232  Randolph  street  to  the  de- 
fendant Abraham  Jacobs  for  a  period  of  five 
jears  and  two  months,  commencing  March  1, 
1905,  for  a  monthly  rental  of  $176.  On  June 
10,  1904,  be  executed  similar  leases  to  de- 
fendant Jacobs  of  No.  234  Randolph  street 
for  the  term  of  five  years  and  six  months, 
commencing  November  1,  1904,  at  a  month- 
ly rental  of  $125.  The  terms  of  both  leases 
were  arranged  to  expire  May  1,  1910.  These 
leases  did  not  limit  the  lessees'  right  to  as- 
sign or  sublease.  Defendant  Jacobs  entered 
Into  possession  of  these  premises  under  said 
leases  at  the  beginning  of  the  terms  and 
paid  $300  per  month  rent  for  the  full  terms 
of  tl>e  same. 

During  the  year  1909,  probably  late  in  the 
year,  defendant  Jacobs  asked  McKlbbon  for 
an  extension  of  the  leases.  He  gave  his  con- 
sent and  Interlined  the  following  words  in 
each  lease,  "with  the  privilege  of  five  years 
more,"  which  was  not  contained  in  the  leas- 
es as  originally  drawn  and  executed  by  the 
parties.  At  or  about  the  same  time  and  in 
consideration  of  such  extension,  as  McKlb- 
bon dalms,  there  was  indorsed  on  the  back 
of  his  copies  of  said  leases  the  following: 
"The  party  of  the  second  part  also  agrees 
tliat  if  on  the  1st  day  of  May,  1910,  the  as- 
sessment for  taxes  on  the  property  has  been 
increased  from  the  rate  assessed  at  the  time 
tills  lease  was  dated,  to  pay  3  per  cent  an- 
nually on  the  amount  of  such  Increase."  It 
Is  ondisputed  that  these  Indorsements  and  in- 
terlineations were  never  signed  by  either  of 
the  parties,  and  Jacobs  and  McKlbbon  dis- 
agree as  to  the  circumstances  surrounding 
tbe  3  par  cent  memoranda. 

On  April  26,  1910,  McKlbbon  wrote  Jacobs 
the  following  letter:  "Detroit,  Mich.,  April 
26,  ma    Mr.  Jacobs— Dear  Sir:    According 


to  the  terms  of  your  lease  of  tbe  premises 
232  and  234  Randolph  street  with  the  re- 
newal of  the  lease  after  five  years  an  in- 
crease of  3  per  cent  per  annum  it  was 
agreed  should  be  added  to  tbe  rent  of  what- 
ever difFerence  should  have  been  made  In 
the  assessment  on  the  property  between  1905 
and  1910,  the  assessment  for  1905  was  $46,- 
930,  the  assessment  for  1809  was  $57,680,  an 
Increase  of  say  $10,000.  Will  you  therefore, 
commencing  May  1st,  make  the  monthly 
checks  $325  Instead  of  $300  according  to 
agreement,  and  oblige,  Yours  truly,  John 
McKlbbon."  Accepting  tbe  terms  of  this  let- 
ter, Jacobs  sent  his  monthly  check  for  $325, 
beginning  May  1,  1910,  and  continued  the 
monthly  payment  of  such  amount  to  liim  by 
check  until  January  1,  1911.  All  of  wlilcb 
checks  were  received  and  accepted  by  McKlb- 
bon. 

On  February  1st  Jacobs  sent  a  check  of 
like  amount  for  that  month  and  on  that  date 
received  a  letter  from  McKlbbon  informing 
him  that  he  had  sold  the  property  to  defend- 
ant Stroh  and  had  forwarded  this  check  to 
Stroh.  Afterwards  Stroh  telephoned  Jacobs 
In  regard  to  the  matter  and  met  him  at  his 
office,  where  he  claimed  $49  per  month  ad- 
ditional rental,  making  a  total  of  $374  per 
month.  This  amount  was  fixed  by  Stroh  by 
subtracting  the  1904  assessment  of  $42,270 
from  the  1910  assessment  of  $71,700  and  com- 
puting 3  per  cent  thereon.  He  also  claimed 
3  per  cent  on  any  subsequent  increase  of 
assessment,  all  of  which  claims  Stroh  reduc- 
ed to  writing,  by  letter  sent  to  Jacobs  on  the 
following  day:  "Detroit,  Feb.  9,  1011.  Mr. 
A.  Jacobs,  120  Jefferson  Ave.,  Detroit — Dear 
Sir:  Referring  to  my  talk  with  you  yes- 
terday in  relation  to  the  rent  payable  for  the 
stores  on  Randolph  street,  known  as  Nos. 
232  and  234,  I  find  that  under  the  leases  to 
you  executed  on  the  6th  and  10th  of  June^ 
1904,  respectively,  the  rent  will  amount  to 
$300  per  month,  together  with  8  per  cent 
on  the  additional  assessment  from  1904  that 
was  put  on  this  property,  which  increase  now 
amounts  to  $29,700.  The  total  rent  there- 
fore payable  to  me  under  the  leases  will 
amount  to  $374  per  month,  until  a  further 
change  should  be  made  in  the  assessment, 
and  until  the  present  leases  expire.  I  would 
therefore  thank  you  for  an  additional  check 
for  $49,  to  cover  tbe  rent  for  February,  In- 
asmuch as  your  check  to  Mr.  McKlbbon,  and 
mailed  to  me  by  him  amounts  to  only  $325. 
Hoping  you  will  comply  with  the  above,  I 
am.  Tours  respectfully,  Julius  Stroh." 

A  dispute  arose  between  the  parties  over 
these  matters,  which  was  not  adjusted. 
Stroh  threatened  to  cancel  tbe  leases  and 
Jacobs  under  protest  in  writing  paid  the 
extra  amount  demanded  for  four  months. 
He  then  brought  suit  in  Justice  court  to  re- 
cover such  sums  as  paid  under  duress.  He 
failed  to  recover  in  this  salt  and  afterwards 
tendered  Stroh  $825  each  month  and  re- 
fused to  pay  more.    Defendant  Stroh  then  ^ 
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tempted  to  canod  tbe  lease  and  notified  the 
tenants  to  pay  no  more  rents  to  Jacobs. 
Strob  gave  complainant  Poll  notice  to  qnlt 
and  similar  notice  was  given  by  Jacobs  to 
another  tenant  Proceedings  were  Institut- 
ed by  each  of  these  defendants  before  a  dr-' 
-cult  court  commissioner  to  oust  these  ten- 
ants. The  bill  of  interpleader  was  filed  be- 
cause of  these  complications. 

The  dispute  between  the  parties  Is  narrow- 
ed to  the  question  of  the  construction  of  the 
agreement  entered  into  between  McKibbon 
and  Jacobs  at  or  about  the  time  of  the  ex- 
tension of  the  leases  relative  to  the  Increase 
In  the  amount  of  the  rent  to  be  paid  by  de- 
fendant Jacobs. 

It  is  claimed  by  appellant  Strob  that,  the 
premises  having  been  occupied  for  purposes 
other  than  those  named  in  the  leases,  there 
was  a  forfeiture  of  the  leases.  Such  conten- 
tion cannot  be  sustained  for  the  reason  that 
from  the  beginning  it  was  well  known  to  the 
■owner,  McKibbon,  that  these  tenants  were 
not  occupying  for  the  purposes  named  in  the 
leases,  and  for  all  the  years  after  until  the 
sale  of  the  proi)erty  to  defendant  Stroh  he 
received  and  accepted  the  rent  from  month  to 
month  without  any  objection  that  the  prem- 
ises were  occupied  for  purposes  other  than 
those  named  In  the  leases.  The  indorsements 
upon  the  leases  by  McKibbon  for  the  Increase 
-of  the  rent  were  acquiesced  In  by  defendant 
Jacobs,  and  It  may  be  said  that  there  is  no 
dispute  but  that  in  consideration  of  the  ex- 
tension of  the  leases  for  a  term  of  fire  years 
this  agreement  was  entered  into.  It  was 
written  by  McKibbon  at  that  time.  Not  long 
after,  and  before  the  change  in  rentals  was 
to  take  effect,  he  wrote  the  letter  of  April 
26th,  which  was  received  by  defendant  Ja- 
cobs and  acted  upon  by  the  payment  of  the 
amount  demanded  monthly  from  that  date 
until  February  1,  1911.  This  letter  is  the 
-construction  of  this  agreement  for  an  increas- 
-ed  rental  which  McKibbon  gave  in  writing  to 
Jacobs.  It  is  claimed  by  appellant  that  in 
writing  this  letter  McElibbon  was  laboring 
under  a  mistake,  and  that  he  Intended  to  give 
the  Increase  of  the  assessment  on  this  proper- 
ty for  the  year  1910.  The  agreement  reads: 
"The  party  of  the  second  part  also  agrees 
that  if  on  the  1st  day  of  May,  1910,  the  as- 
sessment for  taxes  on  the  property  has  been 
Increased  from  the  rate  assessed  at  the  time 
this  lease  was  dated  to  pay  3  per  cent,  an- 
nually on  the  amount  of  such  increase. 

McKibbon  says  that  he  discovered  In  July 
following  that  he  had  not  used  the  1910  as- 
sessment in  estimating  the  Increased  rental. 
He  did  use  and  had  before  bim  at  the  time 
his  tax  receipt  for  1909  showing  the  assess- 
ment for  that  year.  When  he  discovered  this 
fact  he  said  nothing  to  Mr.  Jacobs,  and  he 
made  no  claim  to  him  that  the  rentals  were 
not  increased  exactly  in  accord  with  the 
agreement  between  the  parties  and  continued 


to  accept  from  bim  |325  on  tbe  ist  of  eadi 
month  thereafter  until  the  1st  of  February, 
1911,  which  last  check  he  turned  over  to  his 
grantee,  defendant  Strob.  McKibbon  gave 
this  paragraph  a  construction  wlilcb  lias  been 
accepted  and  acquiesced  in  by  Jacobs.  Fur- 
thermore, McKibbon,  after  knowledge  came 
to  him  of  all  the  facts  in  regard  to  the  as- 
sessment for  1910,  raised  no  question  what- 
ever about  the  accuracy  of  the  letter  of 
April  26th  but  received  rent  from  bis  tenant 
as  demanded  until  February  1,  1911,  and  be 
never  made  any  claim  to  Jacobs  that  an 
Increase  in  rent  had  not  been  made  according 
to  the  terms  of  the  agreement  He  and  his 
grantee  are  estopx)ed  from  questioning  sncb 
construction. 

[2]  The  construction  given  by  the  parties 
is  the  true  legal  construction  to  be  given  to 
this  paragraph.  There  is  no  ambiguity  in 
this  writing.  May  1,  1910,  was  fixed  in  it 
as  the  date  to  wblch  Increased  assessments 
could  be  considered.  The  assessment  for  the 
year  1909  next  preceding  was  tbe  last  as- 
sessment made  before  that  date.  The  assess- 
ment for  1910  was  not  legally  in  effect  until 
May  5th  of  that  year.  Rothschild  v.  Begole, 
105  Mich.  388,  63  N.  W.  309,  and  cases  dted. 

The  decree  of  the  circuit  court  Is  afilrmed, 
with  costs  of  this  court  to  defendant  Jacobs. 


McNAIR  T.    PARR. 
(Supreme  Court  of  Michigan.     Oct  1,  1913.) 

1.  WrrwBssKS  (§  268*)— Cboss-Bxamination— 
Scope  and  Extent. 

Where,  in  an  action  by  a  surgeon  for 
services  rendered  defendant  and  his  daughter, 
the  defense  was  that  there  was  an  unlawful 
agreement  between  the  surgeon  and  defendant's 
family  physician,  by  which  the  surgeon  was  to 
divide  bis  fees  with  tbe  physician,  defendant 
should  have  been  permitted  to  ask  plaintiff  on 
cross-examination  if  he  had  not  divided  fees 
with  the  physician  in  other  cases,  since  consid- 
erable latitude  sfaould  be  allowed  in  cross-ex- 
amination where  fraud  Is  complained  of. 

[Eid.  Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  §§  931-948,  959 ;  Dec.  Dig.  {  268.*] 

2.  CoNTBAOTS  (I  108*)— Public  Pouot— In- 
ducing Fbaud  and  Breach  of  Tbust. 

Defendant's  family  physician,  who  was  act- 
ing for  him,  and  for  whose  services  defendant 
was  personally  liable,  could  not  enter  into  a. 
contract  with  a  surgeon,  whom  the  physician 
bad  called  in  to  perform  operations,  by  which 
the  surgeon  was  to  divide  bis  fees  with  the 
physician,  and  any  such  contract  would  be  void 
as  against  public  policy. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  {{  498-603,  505,  507-611 ;    Dec  Dig. 

i  loa*] 

8.  Physicians  and  SuaaxoNS  (S  24*)— Ac- 
tion FOB  Compensation- Instbuctions. 
In  an  action  by  a  surgeon  for  the  reason- 
able value  of  his  services  rendered  defendant 
and  his  daughter,  it  was  error  to  charge  that 
the  jury  could  consider  the  value  of  the  services 
of  defendant's  family  physician,  who  acted  for 
defendant  and  assisted  in  the  operations,  since, 
as  the  physician  was  not  a  party,  he  would  not 
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be  (frtopped  fram  maintainiiig  *  teparata  action 
for  his  serTicee,  and  thus  compel  defendant  to 
pa;  him  a^ain. 

[Ed.  Note. — For  other  caaes,  see  Physicians 
and  Siuxeona,  Cent  Dig.  H  63-82;  Dec.  Dig. 
J  24.*] 

Error  to  CSlrcalt  Court,  Kalamazoo  County ; 
Frank  IS.  ICnappen,  Judge. 

Action  by  Rush  McNalr  against  Fred  Parr. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Beversed  and  remanded. 

Argued  before  STEERE,  C.  J.,  and  MOORE, 
McALVAY.  BROOKE,  KDHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 

Edward  J.  Anderson,  of  Plalnwell,  for  ap- 
pellant Alfred  J.  Mills  and  Alfred  S.  Frost, 
both  of  Kalamazoo,  for  appellee. 

STONSi,  3.  This  is  an  action  of  assumpsit 
to  recover  for  professional  services  as  physi- 
cian and  surgeon  in  operating  upon  the  de- 
fendant for  hernia,  and  upon  his  daughter 
for  appendicitis.  The  declaration  was  on 
the  common  counts  in  assumpsit,  and  the 
plaintiff  filed  a  bill  of  particulars  for  the  op- 
erations and  the  professional  visits  after- 
wards, which  the  testimony  showed  were  in- 
dnded  In  the  charge  for  operations.  For 
each  operation  and  the  accompanying  visits 
there  was  a  charge  of  $200,  and  the  total 
amount  claimed  in  the  suit  was  $400. 

The  plea  was  the  general  issue,  and  the  no- 
tice thereunder  claimed,  among  other  things, 
that  at  the  time  the  causes  of  action  arose 
there  existed  between  the  plaintiff  and  one 
Cicero  M.  Stuck,  a  physldan,  who  was  then 
the  defendant's  physician,  in  the  matters 
daimed  for  In  said  declaration,  an  unlawful 
agreement  and  combination,  by  which  the 
said  plaintiff  and  the  said  Cicero  M.  Stuck 
were  to  divide  the  fee  which,  it  is  claimed, 
this  defendant  was  to  pay  the  plaintiff  for 
the  surgical  operations  and  professional  vts- 
iti  mentioned  In  plaintiffs  bill  of  particu- 
lars and  declaration  on  file  in  the  case,  which 
combination  was  unlawful  and  void,  as  con- 
trary to  public  iwllcy,  and  In  violation  of  the 
Btatntes  and  common  law  of  this  state. 

Cpon  the  trial  the  pUlntlff  testified  that  Dr. 
Stock  asked  blm  to  see  the  defendant,  and 
went  with  him  and  introduced  him  to  the  de- 
fendant, and  that  Dr.  Stuck  assisted  plaintiff 
In  both  operations,  and  on  cross-examination 
he  testified  that  he  had  operated  a  number  of 
times  on  patients  of  Dr.  Stuck  covering  a 
period  of  15 years;  that  there  was  absolutely 
nothing  said  between  Dr.  Stuck  and  himself 
conoeming  the  fees.  He  farther  testified  as 
follows:  "I  never  had,  as  far  as  this  case 
mu  concerned;  there  was  nothing  actually 
said  about  fees.  Q.  What  do  you  mean?  A. 
Mr.  Parr  and  his  daughter.  Q.  I  mean  In  all 
these  cases,  if  you  had  an  understanding  or 
talk  with  him  what  you  were  to  charge  him 
tor  (q)erating  on  bis  patients?  A.  No,  sir. 
Q.  And  did  yon  not  fix  the  rate  for  appendi- 


clUs  with  him  at  $100?    A.  No,  air.    Q.  Is 

not  that  what  you  charged  his  patients?  Mr. 
MUls:  I  object  to  what  he  charged  his  pa- 
tients. The  Court:  Yea  Mr.  Anderson:  I 
want  to  show  what  it  is  worth.  The  Court: 
I  do  not  think  that  tends  to  show  it  Mr. 
Anderson :  Also  to  show  that  there  was.  an 
established  rate  between  them.  The  Court: 
I  do  not  think  the  question  proper.  Mr.  An- 
derson: An  exception.  Q.  Isn't  It  a  fkict. 
Doctor,  that  you  divided  your  fees  with  Dr. 
Stuck  on  those  former  cases?  Mr.  Mills: 
Objected  to  as  incompetent,  irrelevant,  and 
immaterial;  It  Is  not  pleaded.  The  Court: 
Tes.  Mr.  Anderson :  The  purpose  is  to  show 
that  Dr.  Stuck,  our  physician,  has  always 
acted  as  the  agent  of  Dr.  McNalr,  unbeknown 
to  us,  and  has  received  a  commission  or  a 
part  of  a  fee.  The  Court:  I  do  not  think 
that  makes  any  difference ;  that  might  be  so. 
Dr.  McNair  would  have  a  right  to  charge 
what  his  services  were  worth,  no  matter 
what  he  does  with  the  proceeds.  Mr.  Ander- 
son :  We  offer  it  for  the  purpose  of  showing 
it  was  an  unlawful  understanding.  The 
Court:  I  think  the  objection  should  be  sus- 
tained at  that;  It  will  be  sustained.  Mr. 
Anderson:  Note  an  exception.  Q.  Is  it  not 
a  fact  that  it  was  understood  between  you 
and  Dr.  Stuck  that  you  were  to  divide  your 
fees  in  this  case  at  issue,  unbelmown  to  Mr. 
Parr?  A.  Dr.  Stuck  and  I  had  absolutely 
not  a  word  between  us  concerning  Mr.  Parr's 
case  or  that  of  his  daughter.  Q.  Was  it  not 
the  tacit  understanding  between  you  and  Dr. 
Stuck  that  you  were  to  divide  your  fees? 
Mr.  Mills:  The  same  objection.  The  Court: 
That  is  calling  for  the  conclusion  of  the  wit- 
ness; the  best  evidence  would  be  some  con- 
versation on  the  subject  The  objection 
should  be  sustained.  Mr.  Anderson:  It  is 
offered  for  the  same  purpose.  The  Court: 
Yea  Mr.  Anderson:  Note  an  exception.  Q. 
Is  It  not  a  fact  that  the  understanding  be- 
tween you  and  Dr.  Stuck  came  about  on  ac- 
count of  your  division  of  other  cases?  Mr. 
Mills:  I  object  to  it,  and  object  to  counsel  ' 
inquiring  along  that  line.  Mr.  Anderson:  It 
is  offered  for  the  same  purpose.  The  Court : 
The  objection  is  sustained.  Mr.  Anderson: 
An  exception  to  all  of  these  rulings.  Q.  Did 
you  Intend  to  divide  your  fee  which  you  re- 
ceived from  Mr.  Parr  for  his  operation  and 
his  daughter's  with  Dr.  Stuck?  Mr.  Mills: 
Objected  to  for  the  same  reason.  Mr.  Ander- 
son :  An  exception.  We  offer  it  for  the  pur- 
pose of  showing  it  enhanced  the  doctor's 
charges  against  Mr.  Parr  for  these  opera- 
tions. .  The  Court :  I  think  you  may  ask  this 
question,  if  Dr.  McNair  made  the  charge 
against  either  of  these  people  larger  than  his 
services  would  entitle  him  to  because  of  any 
understanding  he  had  with  Dr.  Stuck  that  he 
would  divide  with  him?  You  can  take  an 
answer  to  that  question.  A.  As  I  said  be- 
fore, there  was  no  understanding  between  Dr. 
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Stadc  and  myself,  or  any  language  JnstUr- 
Ing  one  that  I  entertained  In  my  mind  con- 
cerning It  Q.  What  was  your  former  prac- 
tice leading  up  to  this  time  In  regard  to  that? 
Mr.  Mills:  Objected  to.  The  Gonrt:  I  have 
ruled,  I  think;  the  question  is  whether  he 
made  Us  charge  larger  than  he  would  ordi- 
narily make  .it  on  occasions  before  that  on 
account  of  Dr.  Stuck,  and  he  says,  'No.'  Mr. 
Anderson:  I  offer  it  for  the  same  purpose; 
an  exception.  Q.  Hasn't  It  been  your  prac- 
tice, generally,  down  to  the  time  you  operated 
on  Mr.  Parr,  to  diyide  your  fees  with  the 
physician  of  the  patients  upon  whom  you 
operated?  Mr.  Mills :  I  object  to  that  as  in- 
competent, irrelevant,  and  immaterial,  and  a 
gratuitous  insult  to  the  witness.  The  Court: 
Tou  can  have  an  exception  to  that" 

The  plaintitr  further  testlfled  that  Dr. 
Stuck  had  called  his  attention  to  the  case  aq 
one  which  required  an  operation;  that  Dr. 
Stuck  did  not  tell  witness  that  he  had  any 
talk  with  defendant  about  plalntltC's  charges, 
or  what  his  fees  would  be  for  operating; 
that  there  was  absolutely  nothing  said  con- 
cerning any  fees;  and  that  plalntlS  had 
operated  for  hernia  upon  several  of  Dr. 
Stuck's  patients  previous  to  the  time  he  op- 
erated on  the  defendant  He  did  not  know 
that  Dr.  Stuck  had  told  defendant  that  plain- 
tiff was  to  charge  $40  to  $60  for  operating  on 
him;  that  was  not  the  regular  fee  he  bad 
been  charging  Dr.  Stuck's  patients  for  opera- 
tions. He  did  not  recollect  that  he  had  charg- 
ed any  of  them  over  $100;  that  he  had  not 
paid  Dr.  Stuck  anything,  and  did  not  pay 
the  sisters  for  the  hospital  bill;  that  he 
charged  $200  outside  of  all  those  expenses 
for  his  personal  work. 

Near  the  close  of  the  testimony  the  plain- 
tlft  was  recalled,  and  in  answer  to  questions 
by  the  court  t^itified  as  follows:  "Q.  Did 
your  bill  include  Dr.  Stuck's  bill,  too,  or  was 
that  Just  for  your  personal  services?  A. 
That  was  for  the  entire  operation.  Q.  For 
.  what  yon  did?  A.  That  included  my  assist- 
ant's fees,  also.  Q.  Dr.  Stuck?  A.  Yes,  air. 
Mr.  Anderson:  Q.  You  had  an  arrangement 
vrtth  Dr.  Stuck,  did  you,  to  divide  your  fees 
with  him?  A.  I  had  no  arrangement  in  re- 
gard to  the  matter  at  all;  I  expect  to  pay 
Dr.  Stuck  for  his  assistance.  Q.  How  much 
of  that  fee  were  you  to  give  Dr.  Stuck?  A. 
That  will  be  according  to  what  he  considers 
It  worth.  Q.  Don't  you  know  that  Fred  Parr 
didn't  know  anything  about  the  arrangement 
between  yon  and  Dr.  Stuck?  A.  Fred  Parr 
knew  that  Dr.  Stuck  was  going  to  assist  me 
because  he  was  the  family  physician.  Q. 
Don't  you  know  that  Fred  Parr  didn't  know 
anything  about  the  arrangement  between  you 
and  Dr.  Stuck?  A.  I  don't  know  whether  he 
did  or  not" 

The  defendant  testified  that  he  snpposed  he 
was  to  pay  Dr.  Stuck;  that  he  never  knew 
from  Dr.  Stuck  or  the  plalntlfl  that  he  was 
to  pay  the  plalntUf  for  Dr.  Stuck's  services. 


The  defendant  requested  the  court  to 
charge  the  Jury  that  they  could  not  allow 
plaintiff  any  money  for  the  services  of  Dr.  J 
Stuck  rendered  at  these  operations.  This 
request  was  refused.  In  its  charge  the  court 
in  stating  the  plalntifTs  claim,  said:  "He 
claims,  also,  that  in  the  operative  part  of 
it  it  was  necessary  and  customary  for  him 
to  have  other  assistance  to  enable  him  to 
skillfully,  correctly,  and  properly  perform 
the  operation,  and  that  he  became  indebted 
to  tbepi ;  that  their  work  was  a  part  of  his 
work;  that  they  acted  as  his  assistants— 
for  all  of  which  he  charges  $400.  •  •  • 
What  were  the  plaintiff's  services  fairly  and  j 
reasonably  worth,  taking  into  consideration 
*  *  *  the  fact  of  the  assistance  that  it 
was  necessary  for  him  to  employ,  if  he  did 
employ  any,  as  you  find  from  the  testimony, 
and  determine  from  all  those  facts  what  the 
fair  compensation  would  be  in  these  particu- 
lar cases."  The  Jury  returned  a  verdict  for 
the  plaintiff  for  $393  damages,  and  a  Judg- 
ment accordingly  was  duly  entered. 

The  defendant  has  brought  the  case  here 
on  writ  of  error,  and  there  are  60  assignments        j 
of  error.    Many  of  them  possess  no  merit 

The  first  six  assignments  of  error  are  based 
upon  the  rulings  of  the  court  above  set  forth, 
and  relate  to  the  offer  and  attempt  of  the  i 
defendant  to  show  by  the  plaintiff,  on  cross- 
examination,  that  the  understanding  between 
the  plaintiff  and  Dr.  Stuck,  defendant's  fam- 
ily physician,  was  that  the  plaintiff  was  to 
split  his  fee  with  Dr.  Stuck,  which  fact  was 
unknown  to  defendant 

[1]  It  Is  urged  by  appellant,  and  we  think 
that  the  evidence  warrants  the  claim,  that  it 
appears  from  the  record  that  Dr.  Stnck  was 
the  defendant's  family  physician  f'-  the  time 
these  operations  were  performed,  and  bad 
been  employed  in  regard  to  the  ailments  for 
which  the  operations  were  performed  to  the 
knowledge  of  the  plaintiff.  The  plalntiflf, 
after  testifying  that  his  bill  v^as  only  for 
his  personal  work,  changed  his  position  and 
testlfled,  in  answer  to  a  question  by  the  court 
that  his  bill  included  Dr.  Stuck's  bill.  He 
also  testified  that  he  did  not  know  whether 
defendant  knew  anything  about  the  arrange- 
ment between  him  and  Dr.  Stuck  in  regard  to 
their  fees.  The  testimony  of  the  defendant 
was  uncontradicted,  that  he  knew  nothing  of 
any  arrangement  between  the  plaintiff  and 
Dr.  Stuck  by  which  the  latter  was  to  get  a 
part  of  the  plaintiff's  fee  sued  for  in  the 
case. 

The  cross-examination  above  set  out  was 
based  upon  the  notice  under  the  general  la- 
sue,  and  the  defendant  sought  to  show  a  tadt 
understanding  between  the  plaintiff  and  Dr. 
Stuck,  growing  out  of  their  former  practice 
in  other  similar  cases.  In  the  matter  of  a 
division  of  fees.  We  think  that  the  trial 
court  applied  too  strict  a  rule  in  the  crosa- 
examlnatlon  of  the  plaintiff  to  the  prejudice 
of    the    defendant.     Considerable    latitude 
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sboold  be  allowed  In  croEH-examlnatlon  when 
teod  la  claimed. 

[2]  It  Is  the  claim  of  the  .defendant  that 
Dr.  Stack  conld  not  be  the  agent  of  both  of 
tbe  parties  to  tte  suit,  Trhile  he  was  at  the 
same  time  assisting  In  these  operations  as 
the  family  physician  of  tbe  defendant;  and 
that  he  could  not  draw  pay  from  both  par- 
ties, without  the  knowledge  of  all  the  facts 
by  tbe  defendant;  and  that  any  tadt  onder- 
standing  or  agreement  between  the  two  doc- 
tora  of  any  division  of  tbe  plaintiff's  fees 
between  them  would  be  against  public  policy 
and  Told;  and  that  defendant  had  a  right 
to  show  that  the  plaintiff  had  charged  an 
nnreasonable  sum  for  bis  serTices,  in  order 
to  divide  his  fees  with  Dr.  Stuck.  That 
sach  a  contract  is  against  public  policy  the 
defendant  dtee  the  following  cases:  Flint  & 
P.  M.  Ry.  Co.  V.  Dewey,  14  Mlcb.  478 ;  Scrlb- 
ner  v.  Collar,  40  Mich.  375,  29  Am.  Rep.  541; 
McNamara  v.  Gargett,  68  liUch.  464,  36  N. 
W.  218,  13  Am.  St.  Rep.  355;  Wilbur  v. 
Stoepel,  82  Mich.  344,  46  N.  W.  724,  21  Am. 
St  Rep.  568;  Cleveland  t.  Miller,  94  Mich. 
97,  63  N.  W.  961 ;  Friar  v.  Smith,  120  Mich. 
411,  79  N.  W.  633,  46  L.  R.  A.  229;  Hannan 
v.  Prentls,  124  Mich.  417,  83  N.  W.  102; 
Hogle  V.  Meyerlng,  161  Midi.  472,  126  N.  W. 
1063;  9  Cyc  481,  482;   84  Cyc.  1430. 

We  are  of  opinion  that  the  above  author- 
ities snpiwrt  the  claim  of  tbe  defendant,  and 
any  agreement  of  plaintiff  to  split  his  fees 
with  Dr.  Stuck,  without  the  knowledge  of 
the  defendant,  would  be  void  as  against  pub- 
lic policy. 

[3]  By  tbe  fiftieth  assignment  of  error  it  is 
claimed  that  the  court  erred  In  refusing  to 
give  the  defendant's  request  above  referred 
to,  which  was  to  the  effect  that  tbe  plaintiff 
coald  not  recover  for  the  services  rendered 
by  Dr.  Stock.  It  is  claimed  by  appellant  not 
only  that  It  appeared  by  tbe  undisputed  tes- 
timony that  Dr.  Stuck  was  defendant's  fam- 
ily physician  acting  for  blm,  and  for  whose 
aemces  he  is  personally  liable  to  Dr.  Stuck, 
bnt  also  that  the  declaration  and  bill  of  par- 
ticulars make  no  charge  for  such  services, 
and  that  plaintiff  Is  limited  to  bis  claim  there- 
in. It  should  be  noted  that  Dr.  Stuck  was 
not  sworn  as  a  witness  in  this  case,  and  he  is 
not  estopped  from  bringing  a  suit  and  re- 
covering for  his  services  rendered  for  the 
benefit  of  defendant  in  this  matter  under  our 
holding  in  McCain  v.  Smith,  172  Mich.  1,  137 
N.  W.  616;  the  services  having  been  accepted 
by  the  defendant 

If  this  Judgment  were  to  stand,  the  defend- 
ant may  have  to  pay  twice  for  the  services  of 
Dr.  Stndc  That  they  are  included  in  this 
Judgment  we  have  a  right  to  presume  under 
tbe  charge  of  the  court;  but  the  value  of 
snch  services  does  not  appear.  Dr.  Stuck  Is 
not  a  party  to  or  bound  by  this  Judgment, 
and  might  maintain  a  suit  against  tbe  de- 
fendant for  his  services.     We  think  there 


was  prejudicial  error  in  that  part  of  the 
charge  referred  to. 

We  have  examined  the  other  assignments 
of  error,  and  in  oar  opinion  they  are  without 
merit 

For  the  errors  pointed  out  the  Judgment 
of  the  circuit  court  is  reversed,  and  a  new 
trial  granted. 


LTJNDB  V.  DETROIT  tJNITBD  EY. 
(Supreme  Court  of  Michigan.     Oct  1,  1913.) 

1.  WrrNESSES  (i  291*)— Recbosb-Examina- 
TioN— Scope— Mattbbs  in  Rxoiskct  Exami- 
nation. 

Where  a  woman  was  asked  on  redirect  ex- 
amination whether  she  had  been  married  to  a 
certain  man,  after  testimony  concerning  her  re- 
lations with  him  bad  been  ezduded  on  ber  cross- 
examination,  it  is  proper  on  recross-examination 
to  show  that  her  marriage  with  him  was  a  com- 
mon-law marriage. 

[Ed.  Note.— For  other  cases,  gee  Witnesses, 
Cent  Dig.  ||  1006,  1007 ;   Dec.  Dig.  f  291.*] 

2.  Witnesses  (|  349*)— Cnoss-ExAinNATioN— 

IlCPEACHXENT— DlSCHETION  OF  COUBT. 

The  extent  of  cross-examination  for  the  pur- 
pose of  showing  the  character  of  a  witness  is 
discretionary  with  the  trial  judge,  and  permit- 
ting a  question  whether  she  had  been  an  in- 
mate of  a  bouse  of  ill  fame  is  not  an  abuse  of  dis- 
cretion, where  the  question  was  asked  in  good 
faith. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  If  118&-1139;    Dec.  Dig.  {  349.*J 

3.  Witnesses  (S  349*)- Impeachment- Chah- 

ACTER— PaBITOULAB  ACTS. 

There  is  a  distinction  between  the  impeach- 
ment of  a  witness  by  proving  want  of  chastity, 
which  is  not  proper,  and  a  cross-examination 
for  tbe  same  purpose,  which  is  discretionary 
with  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ii  1135-U39 ;    Dec.  Dig.  {  349.*] 

4.  Tbial  (i  252*)— Instbuctions— Appuoa- 
BiLiTY  TO  Evidence— Injubies  to  Pabsbh- 

OEB. 

In  an  action  for  Injuries  to  a  prostitute, 
who  was  thrown  to  the  pavement  from  a  street 
car,  an  instruction  that  if  the  jury  believed  the 
plaintiff's  prolapsed  womb  was  due  to  ber  former 
mode  of  living,  and  not  to  injuries  received  in  the 
accident  she  could  not  recover  for  such  condition 
was  erroneous,  where  the  only  evidence  on  that 
question  was  that  sexual  intercourse  would  not 
cause  that  condition,  unless  infection  or  preg- 
nancy followed,  and  that  there  was  no  indica- 
tion of  either. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  505,  59&-612;  Dec  Dig.  |  262.*] 

Error  to  Circuit  Court  Wayne  County; 
Patrick  J.  M.  HaUy,  Judge. 

Action  by  Emily  Lunde  against  the  De- 
troit United  Railway.  Judgment  for  defend- 
ant snd  plaintiff  brings  error.  Reversed, 
and  new  trial  granted. 

Argued  before  STEERE,  O.  J.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 

Thomas  W.  Payne,  of  Detroit  (George  W. 
Coomer,  of  Wyandotte,  of  counsel),  for  ap- 
pellant Corliss,  Leete  &  Joslyn,  of  Detroit 
(Frederic  T.  Harward,  of  Detroit  of  counsel), 
for  appellee. 
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KI7HN,  X  This  cause,  which  on  the  trial 
below  resulted  In  a  verdict  and  judgment  for 
the  defendant,  arises  from  a  claim  made  by 
plaintiff  that  she  sustained  injuries  from 
being  thrown  to  the  pavement  by  the  starting 
of  one  of  defendant's  cars  as  she  was  about 
to  board  it  at  the  comer  of  Michigan  ave- 
nue and  Shelby  street  in  the  dty  of  Detroit. 
The  errors  relied  upon  on  this  appeal  relate 
to  the  cross-examination  of  the  plaintiff  and 
the  charge  of  the  court 

[1]  Counsel  for  defendant,  on  cross-exam- 
ination, sought  to  show  her  relations  with  a 
man  named  Lorlmer,  which  testimony  was 
excluded  upon  objection  by  plaintiff's  counsel. 
On  redirect  examination  the  following  oc- 
curred: 

*'Q.  You  were  the  wife  of  Thomas  Lorlmer, 
that  died  some  time  In  1903,  were  you?  A. 
1895  it  was  that  he  died.  Q.  You  had  lived 
with  him  bow  many  years?  A.  I  had  lived 
with  him,  yes,  practically  lived  with  him, 
for  the  last  25  years.  Q.  And  the  courts  of 
the  state  of  Michigan —  Mr.  Harward:  You 
are  aware,  are  you,  Mr.  Payne,  that  I  have 
not  gone  Into  that  on  cross-examination? 
The  court  ruled  I  should  not  go  into  that  on 
cross-examination.  It  was  ruled  out  The 
Court:  What  is  the  objection?  Mr.  Har- 
ward: Your  honor  ruled  the  testimony  out, 
when  I  inquired  about  her  relations  with 
Thomas  Lorlmer.  Now  he  Is  going  into -it 
on  his  redirect  examination.  Mr.  Payne :  Go 
ahead.  The  Court:  Proceed.  I  do  not  under- 
stand there  is  any  objection.  Q.  The  courts 
of  the  state,  after  a  lawsuit  with  relatives 
of  Thomas  Lorlmer,  decided  that  you  were 
his  wife?  A.  Yes,  sir.  Q.  It  is  a  matter  of 
court  record  that  you  are  a  married  woman 
for  the  last  30  years  practically?  A.  Prac- 
tically, yes,  sir.  Q.  You  are  53  years  old 
now?    A.  Yes,  sir." 

Recross-examlnation:  "Q.  You  say  you 
were  the  wife  of  Thomas  Lorlmer?  A.  Yes, 
sir.  Q.  After  Thomas  Lorlmer  died,  you 
sued  the  estate,  and  claimed  you  were  bis 
common-law  wife,  did  you?  Mr.  Payne: 
I  object  to  this  cross-examination.  Mr.  Har- 
ward: He  brought  it  out  himself.  Mr. 
Payne:  My  examination  was  confined  en- 
tirely to  show  that  she  was  a  married  wo- 
man, and  the  courts  of  this  state  made  her 
a  married  woman,  and  the  nature  of  the 
litigation  that  was  carried  on  by  any  rela- 
tives in  that  matter.  That  is  a  matter  of 
public  •record.  I  only  put  that  in  to  show 
in  view  of  this  cross-examination  something 
in  her  early  life,  that  she  was,  according  to 
the  laws  of  this  state,  a  married  woman,  was 
adjudged  so  by  a  jury  and  by  the  Supreme 
Court  of  this  state.  The  Court:  Take  an 
answer.  Mr.  Payne:  Note  an  exception. 
Q.'Tou  never  had  any  marriage  ceremony 
with  Thomas  Lorlmer,  did  you?  Mr.  Payne: 
I  object  to  it  It  is  a  matter  of  public  rec- 
ord, having  been  litigated  in  the  Wayne  cir- 
cuit court  and  In  the  Supreme  Court  The 
Court:  Take  an  answer.    Note  an  exception 


for  plaintiff.  A.  I  have  to  answer.  Judge? 
Mr.  Payne:  Yes,  answer  the  question.  A. 
Why,  no.  Q.  No.  After  he  died  you  came 
in  and  claimed  a  third  of  his  estate  because 
you  had  lived  with  him,  without  a  marriage 
ceremony,  claiming  you  were  Ids  common- 
law  wife,  didn't  you?  Mr.  Pajrne:  I  object 
to  that,  make  the  same  objection  in  view  of 
that  litigation.  Q.  Is  that  true?  Bfr.  Payne: 
If  there  is  any  question,  Mrs.  Lunde,  that  he 
puts  to  you  that  Is  not  true  on  its  face,  say 
so.  I  don't  know  anything  about  this  third 
or  anything  else.  I  am  not  familiar  with 
this  litigation  myself.  I  wUl  ask  the  stenog- 
rapher to  read  the  question.  Mr.  Harward : 
You  want  to  object,  or  what  do  you  want  to 
do?  Mr.  Payne:  Calling  the  witness'  atten- 
tion to  a  fact  that  does  not  in  fact  state  the 
true  state  of  facts,  she  is  not  obliged  to 
answer  it  The  Court:  Proceed,  please. 
(Question  read  by  reporter.)  A.  Yes,  sir; 
I  believe,  according  to  the  records  on  that 
that  is  the  claim.  Q.  That  is  what  yon  did, 
isn't  it?  A.  Yes,  shr.  Q.  You  were  finally 
declared  Iiis  common-law  wife?  A:  Yes,  sir. 
Q.  That  is  wliat  you  mean  when  you  say  you 
were  married  to  Thomas  Lorlmer?  A.  Yes, 
sir;  isn't  that  sufficient?  Isn't  that  a  mar- 
riage contract?  Q.  I  am  asking  you.  Is  tliat 
what  yon  mean  when  you  say  you  were  mar- 
ried to  Thomas  Lorlmer?  A.  I  tkave  an- 
swered you.  I  answered  you.  Q.  How  did. 
yon  answer?  A.  I  answered  you  that  I  was 
married  to  Thomas  Lorimer;  yes,  sir." 

Exception  is  taken  to  this  recross-exam- 
lnation. In  view  of  the  fact  that  the  sub- 
ject-matter of  the  examination .  was  opened 
up  by  plaintiff's  counsel  on  redirect  examina- 
tion. It  was  proper  to  allow  the  recross-ex- 
amlnation. 

[2]  On  further  cross-examination  defend- 
ant's counsel  showed  that  at  one  time  plain- 
tiff conducted  a  house  of  questionable  repu- 
tation. It  Is  urged  that  it  was  prejudicial 
error  to  allow  the  antecedents  of  the  plain- 
tiff and  her  former  life  to  be  brought  before 
the  jury.  The  extent  of  cross-examination 
for  the  purpose  of  showing  the  true  character 
of  the  witness,  so  as  to  enable  the  jury  to 
properly  judge  the  weight  to  give  the  testi- 
mony, should  be  a^d  is  left  to  the  discretion 
of  the  trial  judge,  and  will  not  be  reviewed 
unless  this  discretion  is  clearly  abused. 

[3]  There  is  a  clear  distinction  between 
attempting  to  impeach  a  witness  by  showing 
a  want  of  chastity  and  a  cross-examination 
for  that  purpose.  The  former  Is  not  proper, 
while  the  latter,  as  has  been  said,  is  dis- 
cretionary with  the  trial  Judge,  and  in  the 
Instant  case  we  do  not  find  that  there  was 
any  abuse  of  such  discretion.  In  the  case  of 
Beebe  v.  Knapp,  28  Mich.  53,  71,  Justice 
Christiancy  said:  "Beebe,  having  been,  as 
it  would  seem,  on  cross-examination,  asked 
how  many  times  he  had  been  married,  said 
he  had  been  married  four  times,  that  one  of 
his  wives  was  burled,  and  one  of  them  at 
home ;  was  then  asked,  'Where  are  the  other  - 
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twoF  Thla  was  objected  to  a  irrelevant,  tbe 
objectioii  overruled,  and  exception  taken. 
His  answer  was:  'I  cannot  tell;  was  first 
married  18  years  ago.'  He  was  then  asked, 
■How  long  did  you  live  with  that  woman?' 
Thla  was  objected  to,  and  the  objection  over- 
rnled,  and  the  witness  answered:  'Seven 
years.  I  have  not  lived  with  any  other  wo- 
men besides  these;  not  what  I  call  living 
with  them.'  These  questions  do  not  appear 
to  have  been  put  for  the  purpose  of  founding 
Dpon  them  any  other  questions  pertinent  to 
the  issue,  or  any  other  fact  In  bis  past  life 
which  might  contradict  any  statement  made 
by  witness,  or  In  any  way  tend  to  impair 
Ms  credit,  except  tbe  mere  facts  elicited  In 
reference  to  the  women  referred  to.  I  think 
the  court  would  have  wisely  exercised  its  dis- 
cretion In  excluding  the  evidence.  But  on 
cross-examination  the  court  must  be  allowed 
considerable  latitude  of  discretion  In  per- 
mitting questions  calculated  to  elicit  any 
information  as  to  the  past  life  and  conduct 
of  the  witness,  and  to  enable  the  Jury  to  see 
'what  manner  of  man  he  Is,'  and  we  cannot, 
therefore,  say  that  It  was  error  in  law  to 
permit  these  questions.  See  Gomstock  v. 
Smith,  20  Mich.  338."  See,  also,  Threadgool 
T.  Litogot,  22  Mich.  271;  McBrlde  v.  Wallace, 
62  Mich.  451,  29  N.  W.  75. 

Before  allowing  this  class  of  questions  to 
be  put  to  a  witness,  the  court  should  be  sat- 
isfied that  they  are  asked  by  counsel  In  good 
fidth,  and  In  the  case  of  People  v.  Gotshall, 
123  Mich.  474,  82  N.  W.  274,  cited  by  plain- 
tiff's counsel,  a  reversal  was  had  because 
want  of  good  faith  on  the  part  of  counsel  was 
apparent  In  tbe  case  before  us  there  can 
be  no  question  of  the  good  faith  of  counsel, 
because  the  witness  admitted  that  she  had 
lived  In  a  house  of  evil  reputation.  In 
Knickerbocker  v.  Worthing,  138  Mich.  224, 
238,  101  N.  W.  540,  545,  Mr.  Justice  Mont- 
gomery, in  speaking  of  the  case  of  People  v. 
Mills,  94  Mich.  637,  54  N.  W.  488,  also  re- 
lied upon  by  plaintiffs  counsel,  said:  "It 
was  also  held  in  People  v.  Mills,  94  Mich. 
637  [54  N.  W.  488],  that  it  was  not  error  to 
exclude  tbe  inquiry  attempted  in  that  case 
on  cross-examination.  The  statement  in 
the  opinion  is  very  brief,  and,  if  understood 
as  holding  that  tbe  court  may  not,  in  its  dis- 
cretion, permit,  on  cross-examination,  an 
inqniry  into  the  past  life  of  a  female  witness, 
and  an  inqniry  as  to  her  chastity,  is  mis- 
leading." 

[4]  As  to  the  charge  of  the  court  The 
trial  Jadge,  In  cbarging  the  Jury,  said:  "It 
yon  believe  that  tbe  plaintiff's  physical  con- 
dition is  caused  by  her  former  mode  of  living, 
and  not  by  any  injuries  that  she  received  at 
tbe  hands  of  the  defendant  comi»any,  then 
fou  are  not  to  allow  her  for  snch  injuries." 
This  naturally  assumes  that  there  was  evi- 
dence in  the  record  that  tbe  injuries  she 
claimed  might  have  been  caused  by  her  for- 
mer mode  of  living.  The  only  testimony  upon 
tbla  qnestion  was  tbat  brought  out  on  tbe 


cross-examination  of  Dr.  Sandersbn,  one  of" 
the  medical  witnesses  sworn  by  the  plaintiff : 

"Q.  Would  a  woman's  life,  had  she  been, 
perhaps  a  demimonde  in  her  life — would 
that  tend  to  prolapse  tbe  uterus?  A.  No, 
sir.  Q.  Sexual  intercourse,  no  matter  bow- 
frequent  or  promiscuous,  would  not  affect 
tbe  uterus— do  yon  mean  to  say  that?  Mr. 
Payne:  I  want  to  object  to  all  this.  There- 
is  no  time  fixed  any  way.  I  want  the  time 
and  the  place  placed  on  the  record.  Mr. 
Harward  is  trying  to  make  out  that  she  was- 
a  demimonde,  as  he  calls  her.  Q.  I  said, 
would  tbe  life  of  a  demimonde — I  think  I 
have  got  a  right  to  ask  him  under  tbe  testi- 
mony in  this  case,  and  under  tbe  admissions 
of  the  plaintiff,  yonr  honor.  The  Court:  You 
may  proceed.  Note  an  exception  for  tbe- 
plaintiff.  Q.  I  say,  would  the  life  of  such  a 
woman  tend  to  affect  her  uterus  in  any  way?- 
Tbe  Court:  That  question  has  been  an- 
swered, I  think.  Mr.  Harward:  What?  The 
Court :  That  question  was  answered,  I  think, 
by  tbe  doctor.  A.  It  might  not  cause  any  in- 
Jury  to  tbe  uterus  at  all,  unless  it  were  an: 
infection.  There  are  no  evidences  or  signs 
of  such  now,  or  of  womb  infection.  There 
are  no  symptoms  in  the  womb  of  infection. 
When  I  looked  her  over,  there  wasn't  any 
evidence  that  there  had  been  any  Infection, 
none  whatever.  Such  a  life  has  no  effect  on 
the  organs  that  she  complains  of  here,  un- 
less there  is  an  infection,  or  pregnancy  de- 
velops ;  the  mere  fact  of  intercoarse  does  not 
injure  tbe  uterus  at  all.  Of  course,  the  uter- 
us might  be  infected,  or  pregnancy  might 
come  on,  and  there  is  a  child  born  or  a  mis- 
carriage, and  that  might  affect  the  uterus. 
Infections,  gonnbrhea,  and  such  might  cause 
prolapsus  In  a  roundabout  way  by  produc- 
ing congestion  of  the  uterus,  an  enlargment 
of  the  uterus.  I  have  seen  such  caused  in. 
women.  It  is  not  a  very  frequent  cause ;  but 
it  is  a  cause.  Q.  From  the  inflammation 
set  up  by  tbe  gonococcus?  A.  Yes,  sir;  but 
there  is  none  in  this  case.  Q.  Well,  that  is 
a  frequent  cause,  is  it  not?  A.  No,  not  a- 
frequent  cause.  It  has  occurred;  but  it  is 
not  frequent  Q.  I  think  that's  all.  Mr. 
Payne:  Now,  Doctor,  you  found  no  evidence 
of  any  diseases  of  any  kind?  A.  No,  sir;  it 
is  in  a  relaxed  condition.  Mr.  Payne:  That 
is  all." 

It  appears  from  this  testimony  tbat  there  - 
was  no  evidence  that  tbe  plaintiff  ever  suf- 
fered from  such  disorders  as  a  result  of  her 
past  life  which  might  have  caused  the  in- 
juries complained  ot    The  evidence  Is  dear 
tbat  no  such  condition  was  discovered  by  the  ■ 
doctor.     It  was  therefore  improper  to  sub- 
mit the  question  to  tbe  Jury.    In  the  Instant 
case,  as  it  is  Impossible  to  tell  whether  the- 
Jury  disregarded  this   in   arriving  at  their 
verdict,  it  was  prejudicial  error  to  submit 
it  to  them.    38  Cyc.  1638;  Clark  v.  Grand 
Trunk"  W.  E.  E.  Co.,  149  Mich.  4Qp,  112  N.. 
W.  1121,  12  Ann.  Cas.  559.  ^,^  ^^  GoOgle 
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For  tbls  reason,  the  Judgment  of  the  trial 
court  must  be  reversed,  and  a  new  trial 
granted. 


GERKIN  T.  BROWN  &  SBHLER  CO. 
(Supreme  Court  of  Michigan.     Sept.  SO^^OSIS:) 

1.  PUEADINO    (S   237*)— Ajibndmxnt— 'XTLow- 
ANOB. 

In  an  action  against  a  jobber  for  damages 
for  injuries  suffered  by  plaintiff  by  reason  of 
puisonmg  contracted  from  a  dyed  fur  coat,  where 
the  declaration  alleged  that  defendant  manu- 
factured the  coat,  knowing  that  the  coloring  and 
dye  was  poisonous,  an  amendment  to  conform 
the  pleading  to  the  proof  which  established  that 
defendants  were  only  jobbers  of  the  coat  which 
was  manufactured  by  another  concern  is  allow- 
able under  Comp.  Laws  1897,  §  10208,  providing 
that  the  court  in  any  action  shall  have  power  to 
amend  any  pleading  to  the  furtherance  of  jus- 
tice; neither  the  parties  nor  the  action  being 
changed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  g{  603-619;   Dec.  Dig-  {  237.*] 

2.  CONTINUANCK  (S  51*)— ReQUESTBD  CONTIN- 
UANCE. 

In  an  action  for  damages  for  poisoning 
contracted  by  plaintiff  from  wearing  a  dyed  fur 
overcoat  sold  by  defendant,  where  the  declara- 
tion first  charged  that  defendant  was  the  manu- 
facturer, and,  upon  requesting  leave  to  amend 
to  conform  the  pleading  to  the  proof  which  show- 
ed it  to  be  a  mere  jobber,  defendant  opposed  the 
amendment  on  several  grounds,  among  which 
were  surprise,  and  that  it  was  not  prepared  to 
meet  the  proposed  change,  a  request  for  a  con- 
tinuance after  a  postponement  of  four  days  al- 
lowed upon  the  amendment  was  not  a  request 
for  a  second  continuance,  within  the  purview  of 
circuit  court  rule  82. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  §§  69,  79,  85,  87.  88,  118,  128,  130, 
132,  135,  141,  147;    Dec  Dig.  t  61.*] 

3.  CONTINUANCB  (|  80*)— AlXOWAWCB— RiOHT 
TO  A   CoNTINnANCB. 

In  an  action  for  damages  for  poisoning 
suffered  by  plaintiff  by  reason  of  wearing  a  fur 
coat  sold  by  defendant  to  plaintiff's  local  dealer, 
where  defendant's  counsel  before  trial  informed 
plaintiff's  attorney  that  it  was  not  the  manu- 
facturer of  the  garment  but  was  only  a  jobber, 
defendant,  upon  setting  up  surprise  and  the  ab- 
sence of  necessary  witnesses,  is  entitled  to  a 
continuance  upon  amendment  of  the  declaration 
which  changed  the  charge  against  defendant 
from  negligence  as  a  manufacturer  to  negli- 
gence as  a  jobber. 

[Ed.  Note.— For  other  cases,  see  Continnance, 
Cent.  Dig.  S§  99-112;  Dec  Dip.  {  30.*] 

4.  Neqliqencb  (i  136*)— QtTESTioN  FOB  Jury. 

In  a  tort  action  for  damages  for  poisoning 
suffered  by  pluintiE  from  wearing  a  dyed  fur 
overcoat,  evidence  that  the  poison  in  the  dye  in 
the  coat  caused  the  injury  held  sufficient  to  go  to 
the  jury. 

lEi.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §f  277-S53;  Dec  Dig.  |  136.*J 

5.  Neglioencb  (8  27*)- DuTT  of  Sblleb  of 
Goods— LiABiUTT  of  Thibd  Pbbsons. 

To  persons  other  than  the  immediate  pur- 
chasers the  seller  of  goods  is  not  liable  for  mis- 
takes in  the  nature  or  quality  of  the  article  sold, 
while  the  thing  itself  Is  harmless,  so  far  as  the 
seller  knows,  and  be  has  made  no  misrepresen- 
tations. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  §  25;   Dec  Dig.  {  27.*] 


6.  Nkouoence  n  24*)— LTABn.iTT  or  Sbixeb 
of  Poisonbd  Goods. 

When  a  seller  of  goods  leama  that  a  com- 
modity, when  distribated  to  the  general  public, 
is  sure  to  cause  suffering  to  and  injure  the  health 
of  some,  innocent  purchaser,  even  though  the 
percentage  of  persons  injured  is  small,  he  is  lia- 
ble in  a  tort  action  to  persons  so  injured,  even 
though  there  is  no  privity  of  contract  between 
them ;  consequently,  when  the  sellers  of  dyed  fur 
overcoats  knew  that  the  dye  in  the  fur  collars 
injured  the  face  and  neck  of  some  ^ople,  they 
are  liable  in  damages  to  persons  so  injured. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  24;    Dec  Dig.  g  24.*] 

7.  Neoligbncb  (I  186*)— AonoNS— EVxDXNCK 

— SUFFICIENCT. 

In  an  action  against  a  jobber  of  fur  over- 
coats for  damages  for  poisoning  from  the  dyed 
fur  collar,  the  question  of  the  jobber's  negligence 
in  selling  coats  which  he  knew  caused  injury 
to  some  purchasers  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  f|  277-358;  Dec  Dig.  {  136.*] 

Error  to  Circidt  Court,  Livingston  Coun- 
ty;  Selden  S.  Minor,  Judge. 

Action  by  Henry  C.  GerUn  against  the 
Brown  &  Sehler  Company.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

Argued  before  STEBRE,  C.  J.,  and  MOORE; 
McALVAT,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 

Cleland  ft  Heald,  of  Grand  Rapids,  for 
appellant  Shields  ft  Shields,  of  How^  for 
appellee. 

STEERE,  C.  J.  This  was  an  action  of  tort, 
wherein  plaintiff  recovered,  in  the  circuit 
court  of  Livingston  county,  a  Judgment 
against  defendant  In  the  sum  of  $500,  as  com- 
pensation for  injuries  resulting  to  plaintiff 
from  wearing  a  fur-lined  coat  with  a  dyed, 
or  blended,  collar,  which,  it  is  claimed,  pois- 
oned bis  neck,  face,  and  hands,  causing  him 
great  suffering,  and  seriously  injured  his 
health. 

Plaintiff  bought  the  coat,  wbich  bad  on  it 
a  dyed  muskrat  fur  collar,  on  December  13, 
1910,  from  Young  Bros.,  a  firm  of  local  re- 
tall  dealers  In  Howell,  Mich.,  where  he  re- 
sided. They  bought  It  about  a  month  previ- 
ous, in  the  regular  course  of  merchandizing, 
from  defendant,  a  business  concern  In  Grand 
Rapids,  Mlcb.,  engaged  In  jobbing  fur  coats, 
robes,  blankets,  etc.,  and  in  manufacturing 
harness  and  collars.  The  local  dealers  were 
regular  customers  of  defendant  The  coat 
was  sold  to  them  by  one  of  defendant's 
traveling  men,  who.  It  is  claimed,  represented 
to  them  in  plalntifTs  presence,  in  their  store, 
at  the  time  he  took  their  order,  that  defend- 
ant manufactured  the  coat ;  that  it  was  guar- 
anteed In  every  particular,  was  made  out  of 
good  material,  and  would  give  good  service. 

Exception  Is  taken  and  error  assigned  on 
the  admission  of  testimony  as  to  these  repre- 
sentations by  the  traveling  salesman.  Plain- 
tiff produced  no  other  evidence  that  defend- 
ant manufactured  the  coat.    Aside  from  this 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes. 
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testimony,  tbe  Tindlspnted  evidence  was  clear 
and  posItiTe  that  defendant  did  not  make  tbe 
coat,  nor  know  bow  It  was  made;  bad  never 
dfed  fiira,  nor  manufactured  fur  garments, 
bat  had  purchased  the  coat,  with  others,  on 
the  market  In  New  York  from  Wasserman 
k  Shecket,  the  manufacturers,  who  procured 
the  for  ready  dyed  from  a  firm  of  fur  dealers. 

PlalnUfTs  declaration,  as  It  stood  until 
both  parties  had  rested  their  case  during  the 
trial,  charged,  and  was  framed  upon  the  theo- 
17,  that  defendant  was  engaged  "In  the  mann- 
fiictrire  and  sale  *  *  *  of  blankets,  robes, 
and  fur  coats,  fnr-llned  coats,  and  saddlery," 
and  had  sold  this  fur-lined  coat,  "so  manu- 
factured as  aforesaid,"  knowing,  when  it  was 
manufactured,  and  when  it  was  sold,  that 
the  coloring  used  and  material  of  which  the 
collar  was  made  were  "so  poisonous  and 
yet  80  concealed  as  to  become  eminently  and 
necessarily  dangerous  to  the  life  and  health 
of  those  wearing  the  same." 

Defendants  pleaded  the  general  Issue,  and 
its  primary  defense,  to  the  support  of  which 
its  evidence  was  chiefly  directed,  was  that 
defendant  did  not  make  the  garment,  was 
not  a  manufacturer,  but  a  Jobber,  and  bought 
the  article  In  the  tisual  course  of  trade,  in 
the  eastern  market,  with  no  knowledge  of 
liow,  or,  at  the  time,  by  whom  the  fur  was 
dyed. 

At  the  conclusion  of  plaintltTs  testimony, 
and  again  after  both  parties  had  rested,  de- 
fendant's counsel  moved  for  a  directed  ver- 
dict in  its  favor,  on  the  ground  that  there 
was  no  competent  evidence  to  go  to  the  jury 
on  tile  charge  that  it  liad  manufactured  the 
coat,  or  that  any  injurious  dyes  were  used 
in  its  manufacture  by  defendant,  or  any  one 
else;  in  that  connection  moving  that  the 
court  strike  out  all  testimony,  previously  ot>- 
Jected  to,  touching  statements  by  the  travel- 
ing salesman  to  the  local  dealers,  to  the  ef- 
fect that  defendant  had  manufactured  the 
coat 

In  disposing  of  this  motion,  the  trial  court 
expressed  the  view  that  defendant  would  not 
be  bound  by  such  statements  of  its  agent  so 
far  as  plaintiff  was  concerned,  he  being  a 
third  party  not  participating  in  the  transac- 
tion in  which  the  representations  were  made, 
saying  to  counsel:  "Under  this  declaration, 
as  it  now  stands,  I  have  grave  doubts  about 
the  plaintlflF  l>eing  entitled  to  recover — that 
the  declaration  alleges  that  Brown  &  Sehler 
are  the  manufacturers.  I  think,  if  that  ques- 
tion shonld  come  before  the  jury,  the  court 
vonld  be  obliged  to  instruct  the  jnry  that 
the  evidence  is  that  they  are  not  the  manu- 
facturera."  Tills  ruling  would,  in  effect,  re- 
move from  the  case  and  render  unimportant 
the  testimony  excepted  to,  and  which  it  was 
moved  to  strike  out 

Following  this  Intimation  of  the  court, 
made  after  Iwth  pardes  had  rested,  counsel 
for  plaintiff  asked  leave  to  amend  his  decla- 
ration by  adding  a  count  charging  that  de- 
W3N.W.-4 


fendant  was,  at  the  time  of  the  sale,  "engaged 
in  the  business  of  selling  at  wholesale  and 
jobbing  fur-lined  coats  of  the  description  in 
the  two  counts  in  this  declaration,  knowing 
that  the  fnr-llned  coats  were  dangerous,  con- 
tained poisonous  and  deleterious  substances." 
This  amendment  was  opposed  on  the  ground 
that  it  Introduced  a  new  issue,  and  stated  an 
entirely  new  and  different  cause  of  action 
from  the  one  on  which  the  case  had  been 
tried,  requiring  a  different  and  additional 
line  of  testimony  not  then  available,  and 
which  could  only  be  obtained  from  New 
York,  where  the  fur  was  dyed  and  the  coat 
manufactured,  and  where  the  necessary  wit- 
nesses then  were;  that,  the  declaration  hav- 
ing charged  defendant,  as  a  manufacturer, 
with  making  this  coat  and  dyeing  the  fur, 
proof  of  such  charge  was  necessary  to  entitle 
plaintiff  to  recover,  and  proof  to  the  contrary 
was  a  complete  defense,  for  wUch  defendant 
had  prepared,  and  which  it  had  successfully 
made,  and  was  then  entitled  to  the  benefit  of ; 
further  asking  and  urging  that,  if  tn  any 
event  the  conrt  in  its  discretion  should  hold 
it  proper  to  grant  the  amendment,  a  continu- 
ance over  the  term  be  allowed  to  enable  de- 
fendant to  procure  further  testimony  ren- 
dered necessary  by  such  amendment 

After  argument  the  amendment  asked  for 
by  plaintiff  was  allowed  on  April  18th,  an(7 
the  trial  postponed  until  the  next  Monday. 
April  22d,  to  allow  defendant  to  produce  fur- 
ther testimony;  plaintiff  being  directed,  in 
the  meantime,  to  put  in  typewriting,  file,  and 
serve  the  amendment,  which  bad  been  orally 
presented  by  counsel  and  taken  by  the  ste 
nographer.  A  copy  of  said  amendment  was 
served  upon  defendant's  attorney  on  Satur- 
day, April  20th.  It  charged  defendant  as 
a  dealer  with  knowledge,  Instead  of  as  a 
manufacturer. 

On  Monday,  April  22d,  defendant's  counsel 
presented  In  proper  form  a  motion,  asking 
continuance  of  the  case  over  the  term  for  the 
following  reasons:  "(1)  After  the  close  of  the 
testimony  in  said  cause,  and  after  the  conrt 
bad  announced  that  he  would  be  obliged  to 
direct  a  verdict  in  favor  of  the  defendant, 
the  plaintiff  was  permitted  to  amend  his 
declaration  so  as  to  require  an  entirely  differ- 
ent defense  on  the  part  of  the  defendant 
(2)  That  the  defendant  is  not  prepared  to 
make  such  defense.  (3)  That  the  defendant 
was  surprised  by  the  amendment  to  the  dec- 
laration of  said  plaintiff.  (4)  That  some  of 
the '  witnesses  needed  by  the  defendant  to 
make  a  defense  to  the  amended  declaration 
reside  in  New  York,  and  It  is  Impossible  to 
procure  their  attendance  or  deposition  in 
time  for  the  trial  of  said  causo." 

This  motion  was  based  upon  and  supported 
by  affidavits  containing  the  usual  averment 
of  merits,  and  showing,  amongst  other  things, 
that  in  a  preliminary  correspondence  over 
this  contention,  had  before  suit  was  begun, 
defendant's  counsel  took  pains  to  distinctly 
notii^  plaintiff's  counsel  tnat  defendant  did 
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not  manufiictare  tbe  coat,  and  tberefore, 
when  plaintiff's  declaration  was  filed  charg- 
ing It  as  the  maker,  had  assumed  and  believed 
such  charge  was  undcrstandingly  made.  In- 
tended, and  relied  upon;  that  the  defense 
accordingly  prepared  to  meet  that  controlling 
Issue,  and  a  motion  to  amend  at  the  trial  was 
consequently  a  complete  surprise ;  that  every 
effort  had  dnce  been  made  in  the  time  allow- 
ed to  get  the  desired  testimony  by  wire  and 
long  distance  telephone, '  the  services  of  an 
attorney  in  New  York  being  engaged  to  that 
end,  but  owing  to  the  distance .  between  the 
place  of  trial  and  New  York  it  was  impossible 
to  have  the  witnesses  before  the  court  In  per- 
son, or  their  depositions  In  time  for  resump- 
tion of  the  trial  as  set  The  affidavits  also 
stated,  in  part  and  in  general  terms,  what 
It  was  expected  to  prove  by  the  witnesses 
whose  testimony  was  desired,  and  that, 
amongst  other  things,  defendant,  as  a  result 
of  recent  Investigation,  expected  to  prove 
by  the  dyer  of  the  fur  used  in  the  coat  com- 
plained of  that  there  were  no  poisonous  or 
deleterious  Ingredients  used  In  the  dyeing, 
and  the  fur  was  harmless  to  any  one  wear- 
ing it 

The  court  denied  this  motion  for  continu- 
ance, on  condition  that  the  plaintiff  admit 
tliat  tlie  dye  master,  if  present,  would  testify 
as  stated  in  tbe  affidavit  (which  plaintiff's 
counsel  thereupon  admitted),  holding  that  de- 
fendant's attorneys  Icnew  or  ought  to  have 
known  that  such  an  amendment  was,  under 
the  liberal  statute  of  amendments,  likely  to  be 
made,  and  should  have  prepared  their  case  to 
meet  it. 

[1]  Tbe  proposed  amendment  did  not 
change  the  identity  of  litigants  nor  the  form 
.  of  action,  nor,  strictly  speaking,  introduce  a 
new  cause  of  action ;  it  charged  that  defend- 
ant committed  the  same  tort  in  a  different 
capacity.  It  was  within  the  scope  of  section 
10268,  Comp.  Laws  1897,  for  the  court,  in 
its  discretion,  to  allow  the  same  on  such 
terms  as  were  Just,  and  did  not  ultimately 
deprive  defendant  of  any  essential  rights. 
As  the  pleadings  and  proofs  then  stood,  it 
was  the  opinion  of  the  court  that  defendant 
had  made  good  a  legitimate,  if  technical,  de- 
fense, and  a  verdict  must  be  directed  in  its 
favor;  but  that,  for  the  furtherance  of  Jus- 
tice, tbe  amendment  should  be  granted.  On 
granting  such  motion,  it  was  Incumbent  upon 
tbe  court  to  guard  against  it  resulting  in  de- 
fendant's being  put  to  a  disadvantage  or 
denied  opportunity  for  full  defense  as  the 
pleadings  stood  after  the  amendment 

[2,  3]  The  suggestion  that  defendant  should 
anticipate  and  prepare  to  meet  an  am^id- 
ment  wtdch  nullified  a  previously  good  de- 
fense loses  force  under  the  undisputed  show- 
ing that  plaintiff  was  fully  advised  of  this 
defense,  and  with  such  knowledge  challenged 
it,  by  specifically  charging  defendant  with 
committing  the  tort  as  a  manufacturer.  In 
view  of  the  time  when  and  circumstances 
under  wliich  tbe  motion  to  amend  was  made^ 


and  the  showing  in  opposition,  we  think  there 
is  substantial  ground  for  the  contention  that 
to  deny  defendant's  application  for  reason- 
able time  to  investigate,  and  opportunity  to 
procure  and  present  such  further  testimony 
as  it  desired  to  meet  the  case  made  in  tbe 
amended  declaration,  deprlyed  it  of  a  sub- 
stantial right  The  time  allowed  did  not  give 
defendant  opportunity  to  investigate  and  pro- 
cure testimony  from  New  York,  the  only  place 
where  the  requisite  testimony  was  available 
according  to  the  undisputed  showing.  It  was 
not  a  second  motion  for  continuance,  in 
which  a  concession  that  the  desired  witness- 
es would  testify  as  stated  in  the  application 
is  ground  for  denial,  under  circuit  rule  22. 
If  defendant,  taken  by  surprise  as  claimed, 
was  entitled  to  any  time  to  investigate  and 
procure  further  testimony,  it  was  entitled  to 
sufficient  time  and  opportunity  to  get  before 
the  court  the  desired  witnesses  or  their  depo- 
sitions. Where  material  clianges  are  allow- 
ed In  the  declaration  during  the  trial,  whidi 
may  call  for  a  different  line  of  defense  sup- 
ported by  additional  testimony,  it  has  been 
said  by  this  court  that  to  proceed  or  take  a 
continuance  is  "the  usual  option"  of  defend- 
ant Jennings  v.  Sheldon,  63  Mich.  431,  19 
N.  W.  132.  The  general  policy  recognized 
In  this  state  is  to  allow  continuances  in  such 
emergencies,  wherever  surprise  is  claimed 
under  such  conditions  as  reasonably  Justify 
the  claim,  and  when  time  is  asked  to  inves- 
tigate and  produce  further  testimony.  Les- 
ter V.  Thompson,  91  Mich.  245,  51  N.  W.  893; 
Leonard  v.  Leahy,  169  Mich.  406,  135  N.  W. 
335;  Berry  v.  Harbor  Springs  Ry.  Co.,  138 
N.  W.  1038. 

Under  the  circumstances  disclosed  and 
showing  made  by  defendant,  it  was  the  duty 
of  the  court,  having  in  its  discretion  granted 
the  amendment  to  grant  a  continuance,  eith- 
er over  the  term,  or  for  sufficient  time  to 
permit  defendant  to  procure  the  witnesses 
desired  or  their  depositions.  We  conclude 
that  upon  this  proposition  a  new  trial  must 
be  granted. 

Counsel  have  discussed  in  their  briefs  the 
underlying  principles  involved  in  this  case, 
and,  as  a  retrial  must  be  granted,  it  seems 
proper  here  to  give  some  consideration  to 
tbe  questions  which  will  necessarily  arise 
again. 

Plaintiff's  right  of  action  is  tmsed  on  the 
contention  that  poisonous  dyes  were  used  in 
the  preparation  of  the  fur  which  went  Into , 
this  coat ;  that  defendant  luiew  this,  or  ought 
to  have  known  it,  and  also  knew  tliat  cer- 
tain persons  wearing  the  coat  were  liable  to 
be  injuriously  affected ;  that  it  was  therefore 
its  duty  to  impart  such  knowledge  to  the 
purchaser,  which  it  failed  to  do.. 

[4]  Plaintiff  furnished  no  proof  of  bow 
the  fur  was  dyed  or  what  preparations  were 
used.  His  proof  upon  that  subject  is  infer- 
ential only.  His  evidence  establishes  a  con- 
nection t>etween  cause  and  effect,  tending  to 
show  that  wearing  the  coat  was  the  occasion 
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of  Us  malady.  Briefly  stated,  his  testimony 
sbows  that  he  was  a  strong,  bealtby  man.  In 
tbe  prime  of  life,  engaged  In  a  calling  which 
necessitated  his  taking  long  drives  in  the 
rouDtry  in  alt  kinds  of  weather;  that  be 
honght  and  wore  this  coat  to  protect  him- 
self from  the  cold  when  on  such  driyes,  and 
often  bad  occasion  to  turn  the  fur  collar  np 
to  protect  his  face  and  neck ;  that  he  never 
before  had  been  affected  with  any  skin  or 
blood  disease;  that  about  two  weeks  after 
beginning  to  wear  this  coat  he  at  times  ex- 
perienced a  burning  and  stinging  sensation 
on  his  face  and  neck,  for  which  he  was  un- 
able to  account,  and  which  later  developed 
into  serious  Inflammation,  swelling,  and  dis- 
coloration of  his  face,  bands,  and  eyes,  so 
severe  and  distressing  as  to  incapacitate 
him  from  work  and  confine  him  to  his  bouse 
in  misery;  that  he  was  treated,  unsuccess- 
folly,  by  local  physicians,  his  condition 
groMng  worse  until  about  the  14tb  of  March, 
when  be  went  to  Detroit  and  consulted  a 
sl:in  specialist,  after  which  he  ceased  to 
n-ear  the  coat,  and  grew  gradually  better  from 
tbat  time  on;  though  not  for  some  time  sus- 
pecting the  cause,  he  finally  remembered  and 
understandingly  noted  that  during  January, 
February,  and  tbe  fore  part  of  March  there 
was  a  difference  in  his  condition,  depending 
on  whether  or  not  he  wore  tbe  coat;  that 
preTloos  to  this  trouble  he  had  no  knowledge 
tliat  wearing  dyed  fur  might  be  dangerous  to 
tlie  wearer.  There  was  abundant  evidence, 
to  go  to  the  jury,  tending  to  show  that  plaln- 
tUT's  malady  resulted  from  wearing  tbe  coat. 

Plaintlflf  also  introduced  Is  evidence  a  let- 
ter written  by  John  Sehler,  president  of  the 
defendant  company,  in  reply  to  one  from  the 
local  dealer  who  sold  tbe  coat  to  plaintiff, 
coDtalnlng  the  following :  "We  have  yours  of 
tbe  16th,  and  fully  note  contents.  Now,  we 
bare  had  much  exi)erlence  with  fur-lined 
coats  with  different  collars,  and  about  one 
ont  of  every  hundred  customers  we  sell  to  we 
find  cannot  wear  any  kind  of  a  dyed  collar, 
DO  matter  how  much  it  is  cleaned." 

Sehler,  being  sworn  as  a  witness,  testified 
that  he  was  in  charge  of  the  fur  coat  depart- 
ment of  defendant,  had  been  handling  fur 
coats  and  fur-Uned  coats  for  at  least  10 
years,  and  bad  knowledge -as  a  dealer  of  at 
least  10,000  tbey  bad  sold ;  that  very  seldom, 
bnt  occasionally,  complaints  bad  been  re- 
ceived from  dealers  to  whom  they  had  sold 
of  certain  fur  coats  making  their  customer's 
faces  sore,  but  they  did  not  know  the  sore- 
ness was  caused  by  poisonous  or  injurious 
dyes  used  in  coloring  tbe  fur;  that  during 
tbe  10  years  mentioned  something  like  20 
complaints,  or  about  one  in  a  hundred  coats 
sold,  came  to  them  that  a  coat  made  trouble ; 
that  the  coat  in  question  was  the  only  one  of 
those  purchased  from  the  firm  of  Wasserman 
*  Shecket  that  there  was  any  complaint 
about;  that  outside  of  tbis  case  witness  nev- 
er knew  of  any  one  who  wore  a  fur  coat  pur- 


chased from  defendant  being  Incapacitated 
or  laid  up  by  wearing  it;  that  he  possessed 
no  knowledge  of  any  poisonous  material  be- 
ing used  in  dying  furs,  though  he  had  tried 
to  ascertain  by  inquiry  of  manufacturers  and 
people  who  dyed  tbe  furs,  and  could  not 
learn  that  there  was.  In  answer  to  questions 
asked  on  cross-examination,  witness  testified 
as  to  knowledge  and  notice  In  part  as  fol- 
lows: 

"From  the  information  I  derived  from  the 
talk  of  the  people  who  were  familiar  with 
the  manufacturing,  handling,  and  even  wear- 
ing furs,  I  learned  that  some  of  them  had 
trouble  with  them.  ♦  •  •  I  did  not  go  to 
any  one  of  the  20  or  25  that  had  worn  our 
fur-lined  coats  and  had  physical  trouble  from 
them  and  Inquire  of  them.  I  did  not  make 
an  Investigation  in  a  single  case  where  a 
fur-lined  coat  of  ours  was  claimed  to  have 
Injured  the  purchaser.  I  did  not  ever  make 
any  arrangement  and  have  an  expert  physi- 
cian or  expert  on  skin  diseases  or  troubles 
investigate  any  one  of  those  cases  that  you 
have  Just  described.  I  simply  told  them  to 
send  in  the  coat  and  not  to  wear  it  any 
ICHiger.  I  did  that  something  like  25  times 
in  the  10  years  preceding  this  1909.  I  did 
all  I  could  to  prevent  the  coats  sold  by  us 
from  Injuring  people.  I  went  to  headquar- 
ters, to  the  manufacturers,  and  tried  to  find 
out  what  was  wrong.  I  did  find  out  I 
found  out  from  everybody  that  some  people 
simply  could  not  wear  dyed  furs ;  that  it  was 
their  condition.  That  was  tbe  only  answer 
I  ever  got  I  knew  that  when  I  sold  this 
coat.  Exhibit  C,  to  Toung  Brothers.  I  did 
not  notify  Young  Brothers  that  I  had  that 
information  and  knowledge,  and  that  in  sell- 
ing that  coat  tbey  must  notify  the  person 
that  it  was  a  dyed  collar.  •  •  •  We 
told  Mr.  Allen  (the  traveling  salesman)  that 
whenever  there  was  a  complaint  about  the 
coat  to  take  up  the  coat  and  send  it  in  and 
change  the  collar." 

On  re-direct  examination  witness  testified : 
"In  making  this  investigation  with  manufac- 
turers and  people  who  know  the  fur  business, 
as  to  the  reason  for  fur-lined  coats  causing 
sore  skin  with  some  people,  I  found  out  that 
some  people  simply  can't  wear  furs  that  are 
dyed ;  that  seems  to  be  the  common  accepted 
condition,  knowledge  among  the  fur  trade, 
that  some  people,  on  account  of  their  peculiar 
condition  or  the  condition  of  tbe  skin,  can- 
not wear  dyed  furs.  That  is  the  information 
I  got  I  would  like  to  add  to  that,  all  say  that 
is  a  rare  case ;  but  tbey  do  find  such  cases." 

It  is  the  contention  of  defendant  that  a 
verdict  should  have  been  directed  in  its  favor 
on  tbe  case  as  it  stood  when  submitted  to  tbe 
Jury,  for  tbe  reasons  that  defendant  did  not 
sell  the  coat  to  plaintiff,  and  therefore  no  con- 
tractual relations  ever  existed  between  them ; 
that  no  evidence  was  produced  by  plaintiff  as 
to  the  manner  of  manufacturing  the  coat 
and  dying  tbe  fnr,  or  that  any  deleterious  or 
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poisonous  chemicals  were  used  In  that  con- 
nection ;  that  no  fraud,  deception,  or  misrep- 
resentation on  the  part  of  defendant  Is 
shown;  and  that  defendant  as  a  wholesale 
dealer  only  bought  and  sold  the  garment  In 
the  usual  course  of  trade,  not  knowing  or 
believing  that  such  apparently  harmless  arti- 
cle of  wearing  apparel  in  common  use  was, 
or  could  be,  inherently  and  Imminently  dan- 
gerous, or  that  It  contained  any  poisonous  or 
deleterious  substance  which  would  Injure 
the  wearer. 

[6]  It  iB  clear  In  this  case  that  there  was 
no  privity  of  contract  between  plaintifC  and 
defendant  and  no  implied  warranty.  Defend- 
ant was  a  wholesaler,  buying  from  the  man- 
ufacturer, and,  in  the  absence  of  notice  or 
special  knowledge,  practically  in  the  same 
position  as  plaintiff,  the  final  purchaser  at 
retail,  would  be  when  buying  an  apparently 
harmless  article  of  wearing  apparel  In  com- 
mon use;  neither  would  be  presumed  to 
know  of  concealed  dangers  not  naturally  to 
be  anticipated. 

It  Is  a  general  rule  that  the  vendor  of  an 
article  is  not  liable,  on  account  of  his  care- 
lessness or  negligence,  to  others  than  the  Im- 
mediate purchaser  for  mistakes  in  the  nature 
or  quality  of  an  article  sold,  where  the  thing 
sold  is  In  itself  harmless,  so  far  as  the  ven- 
dor knows,  and  where  he  has  made.no  false 
representations.  Davidson  v.  Nichols,  11  Al- 
len (93  Mass.)  514. 

Plaintiff's  counsel  admit  that  In  the  ab- 
sence of  knowledge  by  defendant  there  could 
be  no  recovery,  but  urge  the  proposition  that, 
having  put  upon  the  market  an  article  which 
it  knew  was  dangerous  to  some  persons  and 
might  prove  injurious  to  whoever  ultimately 
bought  and  wore  it,  because  the  fur  was 
dyed  and  contained  some  kind  of  poison  or 
deleterious  matter,  a  fact  not  generally 
known,  and  of  which  the  garment  in  and  of 
itself  gave  no  notice,  defendant  owed  the 
duty  to  the  public  and  to  plaintiff,  the  ulti- 
mate purchaser  and  wearer,  to  furnish  with 
such  article,  when  it  put  it  forth,  a  notice 
or  warning  imparting  to  its  customers,  for 
the  protection  of  any  of  the  public  to  whom 
they  might  sell,  the  same  knowledge,  and  to 
the  same  extent,  which  defendant  possessed. 

There  was  evidence  that  dyed  furs  were  in- 
jurious to  some  persons,  and,  where  the  fur 
came  in  contact  with  the  skin,  acted  as  an 
irritating  poison,  causing  much  discomfort 
and  suffering,  which,  if  continued,  ultimately 
produced  serious  inflammation  and  malignant 
sores,  ruinous  to  the  health  of  the  wearer; 
that  such  was  the  result  to  plaintiff,  whose 
suffering  was  protracted  and  increased  be- 
cause he  did  not  have,  and  for  a  long  time 
was  unable  to  obtain,  the  information  de- 
fendant possessed.  Sehler,  defendant's  presi- 
dent, had  handled  fur  coats,  dyed  and  un- 
dyed,  for  many  years,  and  knew  that  some 
dyed  coats  were  injurious  to  some  people. 
Trouble  along  that  line  had  come  to  his 
knowledge  so  often  that  he  had  made  an  in- 


vestigation, and  complaints  of  coats  he  had 
sold  came  to  him  to  such  an  extent  that  he 
had  adopted  a  policy  in  that  connection.  He 
knew  that  the  trouble  only  came  from  the 
dyed  fur.  He  did  not  know  what  dyes  were 
nsed  or  of  any  test  by  which  to  determine 
what  chemicals  were  used  in  the  dyeing; 
but  be  did  know  that  "some  people  simply 
could  not  wear  dyed  furs,"  and  so  adopted 
the  plan,  which  the  traveling  salesman  was 
told  to  observe,  to  have  the  coat  sent  in 
and  change  the  collar  on  it  for  one  that  was 
not  dyed  when  a  complaint  was  made,  giv- 
ing the  purchaser  no  preliminary  warning, 
and  leaving  it  for  him  to  make  the  discovery 
by  the  slow  and  dangerous  process  of  pain- 
ful experience.  Sehler  objected  to  the  use 
of  the  word  "poison,"  and  testifies,  on  cross- 
examination:  "I  say  that  I  never  had  beard 
of  any  of  our  collars  poisoning  the  people 
that  wore  them.  Wlien  I  put  in  this  letter. 
Exhibit  C,  the  following  sentence,  'We  have 
one  case  in  Otsego  where  a  man  was  laid  up 
for  six  weeks  on  account  of  having  his  neck 
poisoned  from  a  fur  collar,'  that  is  what  they 
called  it,  BO  I  used  their  language.  In  the 
other  cases  the  language  was  that  it  made 
the  customer's  neck  and  face  sore;  that  I 
do  remember.  I  don't  remember  ever  the 
word  'poison'  being  used.  •  •  •  In  that 
letter,  when  I  stated  that  one  in  one  hundred 
of  our  fur-lined  coats  made  trouble  to  some- 
body, I  referred  to  fur-lined  coats  only." 
What  percentage  of  these  had  ondyed  col- 
lars is  not  shown. 

Dr.  Biddle,  the  expert  on  skin  diseases, 
whom  plaintiff  finally  consulted,  and  on 
whose  advice  be  discontinued  wearing  the 
coat,  testifies  on  cross-examination  by  de- 
fendant's counsel:  "I.  couldn't  say  and  I 
haven't  any  idea  the  proportion  of  people  who 
wear  fur  coats  that  are  troubled  with  this 
Irritation;  but  in  my  line  of  work  we  see 
cases  occasionally.  It  is  not  very  many,  but 
still  we  see  them ;  not  more  that  half  a  doz- 
en people  or  so  affected  with  poisoning  from 
furs  come  in  to  consult  me  during  the  course 
of  a  season,  that  is,  that  I  could  trace  direct- 
ly to  the  furs.  •  ♦  •  Q.  How  do  you 
account  then.  Doctor,  for  the  fact  that  some 
people  are  able  to  wear  dyed  furs  without 
any  difficulty  and  others  not?  A.  We  ac- 
count for  it  In  two  ways:  One  is  a  possibility 
of  there  having  been  something  in  the  manu- 
facture of  that  particular  coat  or  the  dyeing 
of  that  particular  coat  which  has  not  been — 
I  don't  know  whether  it  is  a  different  dye 
used  or  something  else  that  has  not  removed 
the  irritant  That  is  one.  Then  the  other 
one  is  the  manner  in  which  the  collar  la 
worn.  For  instance^  a  man  turns  down  his 
collar,  didn't  turn  it  up  on  his  face,  might 
wear  a  fur  coat  for  a  long,  long  while,  never 
have  it;  if  it  comes  a  cold  day,  turns  his 
collar  up,  might  get  that,  so  it  depends  a  good 
deal  on  the  condition  of  the  coat  and  then 
also  the  manner  of  wearing  it  Some  people 
wear  fur  coats  without  ever  turning  tlie  ooU 
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lar  up;  that  class  might  wear  a  fur-Ilned 
coat  for  a  winter  without  having  any  trouble. 
The  Irritant  must  come  In  direct  contact  with 
the  face.  •  •  •  It  l8  my  opinion  It  Is  the 
quality  of  the  dye  used  and  the  condition  ot 
patting  It  on  the  coat,  In  the  Individual  coat, 
that  causes  the  irritation." 

It  is  a  common  uuderstanding  and  a  rea- 
sonable presumption  that  a  fur  coat  is  a 
harmless  thing,  tree  from  suspicion  of  bid- 
den dangers  to  any  one,  and  the  testimony 
shows  that  this  is  true  in  fact  in  all  cases 
where  the  fur  is  not  artificially  colored ;  but 
it  is  shown  that,  if  the  fur  is  dyed,  in  certain 
cases  some  coats  are  imminently  dangeroos 
to  the  health  of  some  persons,  when  used 
for  the  purpose  for  which  they  are  manufac- 
tured and  sold. 

[S]  When  the  fact  Is  once  established  and 
demonstrated  by  experience  that  a  certain 
commodity  apparently  harmless  contains  con- 
cealed dangers,  and  when  distributed  to  the 
public  through  the  channels  of  trade  and 
used  for  the  purposes  for  which  it  was  made 
and  sold  is  sure  to  cause  suffering  to,  and 
injure  the  health  of,  some  Innocent  pur- 
chaser, even  though  the  percentage  of  those 
injured  be  not  large,  a  duty  arises  to  and  a 
responsibility  rests  upon  Uie  manufacturer 
and  dealer  with  knowledge  to  the  extent,  at 
least,  of  warning  the  ignorant  consumer  or 
user  of  the  existence  of  the  hidden  danger. 
Failing  to  do  so,  the  dealer,  as  well  as  the 
manufacturer,  who  has  the  knowledge  and 
does  not  impart  it,  is  liable  to  a  subsequent, 
Ignorant  purchaser,  reasonably  within  con- 
templation of  the  parties  to  the  original  sale, 
for  injuries  sustained  through  such  hidden 
dangers.  This  is  by  reason  of  the  duty  the 
dealer  owes  to  the  public  generally,  which 
includes  all  whom  it  may  concern,  to  give  no- 
tice of  any  concealed  dangers  In  the  com- 
modity In  which  he  traflScs,  and  to  exercise  a 
reasonable  precaution  for  the  protection  of 
others  commensurate  with  the  peril  involved. 
We  think  this  principle  applicable  to  the  case 
at  bar  and  fairly  deduclble  from  the  many 
authorities  touching  manufacture  and  sale  of 
dangerous  commodities.  Thornton  v.  Dow,  60 
Wash.  622,  111  Pac.  899,  32  L.  R.  A.  (N.  S.) 
968,  and  authorities  dted  and  reviewed  in 
Tomllnson  t.  Armour  &  C!o.,  75  N.  J.  liSw, 
748,  70  AtL  814,  19  L.  R.  A.  (N..  S.)  923. 

That  tbe  great  majority  of  persons  are 
safe  from  the  particular  danger  concealed  in 
the  article  sold,  or  that  few  injuries  in  fact 
result  from  its  use,  does  not  militate  against 
this  principle  when  the  certain  fact  of  im- 
minent danger  to  a  itercentage  is  established. 
Many  people  are  immune  from  the  most 
virulent  contagious  diseases,  and  the  percent- 
age of  Injuries  to  those  ignorantly  using  de- 
fective machinery  or  dangerous  explosives,  or 
unwholesome  and  dangerously  adulterated 
foods,  is  small  in  proportion  to  the  number 
who  Ignorantly  or  knowingly  use  them ;  but 
it  coold  not  be  contended,  for  that  reason, 


that  the  person  knowingly  renting  a  house  or 
selling  clothing  which  were  infected  with 
smallpox,  or  selling  defective  machinery,  or 
tainted  meats,  or  dangerous  explosives,  with- 
out warning,  to  one  ignorant  of  the  danger, 
and  who  was  injured  thereby,  might  escape 
liability. 

Even  in  that  class  of  cases  in  which  It  has 
been  held  that  the  vendor  is  not  liable  to 
those  not  in  privity  of  contract  with  him 
for  Injuries  resulting  from  his  negligence,  un- 
less the  article  was  manifestly  dangerous,  the 
Inference  is  strong  that  with  knowledge  of 
the  danger  such  liability  would  arise,  even  to 
strangers  who  were  subsequent  purchasers. 

In  Slattery  v.  Colgate,  25  K.  I.  220,  55  Atl. 
639,  a  dealer,  selling  to  a  barber  shaving 
soap  which  contained  an  excess  of  alkali, 
resulting  In  Injury  to  the  latter's  business, 
was  held  not  liable  in  the  absence  of  knowl- 
edge of  the  excess,  limiting  the  rule  to  cases 
where  the  defect  was  not  known  at  the  time  ' 
of  the  sale. 

In  Gould  v.  Slater  Woolen  Co.,  147  Mass. 
315,  17  N.  E.  631,  a  case  in  many  of  its  facts 
quite  similar  to  this,  plalntlCT  showed  that 
she  wtis  poisoned  in  using  clothing  manu- 
factured by  defendant  and  bought  of  its 
agent  in  1884.  An  expert  chemist  and 
physician,  who  analyzed  the  cloth  and  found 
in  it  what  he  designated  as  "chrome  com- 
pounds," stated  that  the  cloth  was  mordant- 
ed by  bichromate  of  potash,  which  was  an 
Irritant  poison;  that  it  was  the  chemical 
commonly  used  as  a  mordant  in  dyeing  wool- 
en cloth;  that  cloth  so  dyed  might  be  poison- 
ous to  susceptible  persons;  that  this  chemi- 
cal was  extensively  used  in  dyeing,  and,  so 
far  as  be  knew,  no  case  of  poisoning  similar 
to  plalntlfC's  had  been  published  until  he 
published  four  or  five  cases  in  1886,  since 
which  time  he  had  seen  several  more ;  that  he 
did  not  know  how  poisoning  could  be  effected 
from  the  presence  of  chrome  compounds  in 
cloth.  Being  asked,  "Is  there  anything  fur- 
ther developed  in  relation  to  this  kind  of  pois- 
oning, other  than  that  son)^  people  may  be 
injured,  who  have  a  disposition  that  way,  by 
the  presence  of  this  compound?"  he  answer- 
ed, "Nothing  more  than  occasionally  persons 
may  be  injured  by  it,  but  the  great  majority 
of  people  not"  While  not  deciding  the  ques- 
tion involved  here^  the  court  in  that  case 
emphasized  the  importance  of  knowledge  as 
applied  to  such  an  issue,  and  held  that  plalu- 
tiCt  could  not  recover  because  of  defendant's 
lack  of  knowledge,  saying:  "The  plaintiff's 
action  was  brought  on  September  22,  1884. 
According  to  the  testimony  of  the  expert 
witness  introduced  by  the  plaintlfl,  it  had 
never  been  shown,  untU  1886,  that  any  cases 
of  poisoning  had  occurred  like  the  plaintUTs. 
For  all  that  appears,  the  plaintiff's  was  the 
first  instance  of  Injury  that  ever  was  known 
to  arise  from  the  cause  alleged  in  the  decla- 
ration. All  that  the  plaintiff  showed  against 
the  defendant  was  that  it  used.an  artlcha  tor 
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dyeing  its  cloths  whlcb  was  the  most  common 
mordant  used  in  wool  dyeing,  which  was  also 
used  very  eztenslyely  in  dyeing  cottod  stock- 
ings black,  which,  so  far  as  then  known,  had 
never  caused  injury  to  anybody  who  merely 
handled  the  cloths,  and  which  the  defendant 
did  not  know  or  suppose,  and  bad  no  reason 
to  know  or  suppose,  to  be  injurious,  and 
under  the  circumstances,  although  there  was 
evidence  tending  to  show  that,  in  point  of 
fact,  the  plaintiff  was  injured  by  merely 
handling  the  cloths,  this  was  not  a  result 
whlcb  the  defendant  was  bound  or  ought  to 
have  contemplated  as  likely  to  happen." 

[7]  We  conclude  there  Is  evidence  of  de- 
fendant's negligence  in  this  record  sufficient 
to  carry  the  case  to  the  Jury,  and,  as  already 
indicated,  that  defendant  should  have  been 
permitted  to  exercise  the  "usual  option"  of 
a  continuance  to  obtain  and  present  such 
evidence  as  it  desired  to  meet  the  declaration 
as  amended. 

The  Judgment  is  reversed)  and  a  new  trial 
granted. 


SMITH  et  al.  v.  AMERICAN  INS.  CO. 
(Supreme  Court  of  Michigan.     Sept  30,  1913.) 

1.  INBUBANCE      (f     604*)— AVOIDANCB— Othkb 

Irbubancb. 

A  policy  on  a  dwelling  house,  althoagh 
permitting  concurrent  insurance,  provided  tor 
pro  rata  payment  in  case  of  outer  insurance. 
Thereafter,  with  the  insurer's  consent,  the  own- 
er sold  it  on  a  land  contract,  which  provided  that 
the  purchaser  should  keep  it  insured,  leave  the 
policy  with  the  vendor,  and  that  in  case  of  loss 
the  proceeds  should  be  paid  to  the  vendor  and 
indorsed  on  the  contract  as  payment  thereon, 
the  balance  to  be  paid  to  the  purchaser.  The 
purchaser  in  possession,  without  notice  to  the 
owner,  procured  insurance  in  her  own  name  on 
her  interest  in  the  house  and  on  her  furniture, 
and  at  a  time  when  the  amount  due  on  the  con- 
tract was  greater  than  the  amount  of  the  policy 
the  house  was  totally  destroyed.  Held,  that  the 
owner's  recovery  on  the  first  policy  was  not  lim- 
ited to  loss  or  damage  of  his  interest  in  the 
property,  since  the  second  policy  was  an  inde- 
pendent one,  in  which  he  had  no  interest. 

[Ejd.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  128»-1290;     Dec.  Dig.  i  504.*] 

2.  Insurance   ({   336*)— Tkbmb  of  Pouot— 
Other  Insubaitob. 

Where  the  owner  of  a  dwelling  house  cov- 
ered by  a  policy  of  insurance  retained  it  under 
an  agreement  between  himself  and  a  purchaser, 
his  rights  thereunder  could  not  be  changed  to  his 
imrrn  by  the  purchaser's  attempt  to  get  insur- 
ance upon  his  own  interest  without  the  own- 
er's knowledge. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §!  856-873;  Dec.  Dig.  {  336.»] 

Error  to  Circuit  Court,  Ingham  County; 
Charles  B.  Colllngwood,  Judge. 

Action  by  Edward  P.  Smith  and  others 
against  the  American  Insurance  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

Argued  before  STEEBE,  C.  J.,  and  MOORE, 
McALVAT,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 


Cummins  &  Nichols,  of  Lansing,  for  ap- 
pellant. Harry  E.  Hooker,  of  Lansing,  for 
appellees.  * 

MOORE,  J.  This  is  an  action  on  a  policy 
of  fire  insurance  issued  by  the  defendant  cov- 
ering a  dwelling  house,  then  owned  by  plain- 
tiffs, and  situate  in  the  city  of  Lansing.  At 
the  close  of  the  proofs  defendant  moved  tbe 
court  to  direct  a  verdict,  which  motion  was 
overruled.  Defendant  thereupon  submitted 
certain  requests  to'  charge,  which  were  re- 
fused by  the  court  Verdict  and  Judgment 
were  in  favor  of  plaintlfls  for  $717.50,  which 
was  the  full  amount  of  the  policy  and  inter- 
est   The  case  is  here  by  writ  of  error. 

The  tacts  are  as  follows:  At  the  time  of 
the  issuance  of  tbe  policy  plaintiffs  were  the 
owners  in  fee  of  the  property.  Later  they 
sold  the  property  on  land  contract  to  one 
Amelia  Ossanetzki,  who  agreed  to  keep  tbe 
property  insured  for  tbe  benefit  of  the  plain- 
tiffs. To  accomplish  tbat  result,  she  paid 
them  the  premium  for  tbe  unexpired  portion 
of  the  insurance,  and  the  parties  went  to  the 
agent  of  defendant  and  stated  to  him  tbe 
situation,  when  the  following  indorsement 
was  made  on  the  policy:  "Permission  Is 
hereby  granted  to  sell  tbe  property  covered 
by  this  policy,  on  contract  to  Amelia  Ossanet- 
zki attached  to,  and  forming  a  part  of  policy 
of  No.  9099  of  the  American  Insurance  Com- 
pany of  New  Jersey.  Dated  at  Lansing, 
Mich.,  December  20,  1910.  Tianirfng  Insur- 
ance Agency,  Agent  Per  Chas.  S.  Emery, 
Secy."  The  policy  so  Indorsed  was  left  with 
the  plaintiffs. 

On  the  execution  of  the  contract,  Mrs.  Os- 
sanetzki went  into  possession,  and  contlnaed 
in  possession  until  the  property  was  des- 
troyed by  fire,  and  at  tbe  time  of  the  trial 
the  land  contract  was  still  in  force.  At  the 
time  of  the  fire  there  was  due  on  the  contract 
$700  and  Interest  About  six  months  after 
the  land  contract  was  made,  Mrs.  Ossanet- 
zki procured  insurance  in  her  own  name  on 
her  interest  in  the  house  and  on  her  house- 
hold goods.  The  plaintiffs  had  no  knowledge 
of  this  insurance  until  after  the  fire,  and  their 
names  are  not  mentioned  In  the  second  policy. 
On  December  17,  1911,  the  dwelling  house 
was  completely  destroyed  by  fire.  There  was 
no  claim  the  building  did  not  exceed  $700  in 
value,  nor  was  there  any  dispute  but  what 
the  value  of  tbe  lot,  without  tbe  dwelling, 
was  worth  about  $400. 

Tbe  policy  issued  by  the  defendant  com- 
pany was  tbe  usual  form  of  Michigan  stand- 
ard policy,  and  contained  this  clause:  "This 
company  shall  not  be  liable  under  this  policy 
for  a  greater  proportion  of  any  loss  on  the 
described  property,  or  for  loss  by  and  expense 
of  removal  from  premises  endangered  by  fire 
than  tbe  amount  hereby  Insured  shall  bear 
to  tbe  whole  Insurance,  whether  valid  or 
not,  or  by  solvent  or  insolvent  insurers,  cov- 
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ering  such  property,  aad  the  extent  of  the  ap- 
plication of  the  insnsance  under  this  policy 
or  tbe  contribution  to  be  made  by  this  com- 
pany in  case  of  loss,  may  be  provided  for  by 
agreement  or  condition  written  hereon  or 
attached  or  appended  hereto.  liability  for 
re-insurance  shall  be  as  specifically  agreed 
tiereon."  There  was  attached  to  and  made  a 
part  of  the  policy  this  clause :  "Other  con- 
current Insurance  permitted;  but  It  is  es- 
pecially agreed  that  If  there  shall  be  other  In- 
snrance  on  said  property,  this  company  shall 
be  liable  only  pro  rata,  with  such  other  in- 
surance, whether  same  covers  concurrent 
with  this  policy  or  not" 

In  the  land  contract  between  tbe  plalntlfls 
and  Mrs.  Ossanetzkl  there  appeared  this 
clause:  "(3)  Said  second  party  shall  keep 
the  boUdlngs  now  on,  or  that  may  hereafter 
be  placed  on,  said  premises  Insured  In  the 
name  and  In  manner  and  amount  and  by  In- 
surers approved  by  said  first  party  and  leave 
the  policy  with  first  party,  and  In  case  of  loss 
the  insurance,  unless  by  mutual  agreement 
nsed  to  repair  or  rebuild,  shall  be  paid  to 
first  party  and  be  Indorsed  on  this  contract 
to  the  extent  of  tbe  amount  unpaid  thereon, 
and  the  balance  If  any  shall  belong  and  be 
paid  to  second  party." 

The  second  Insurance  company  claimed  to 
Mrs.  Ossanetzkl  that  their  policy  on  the 
iMnse  was  void  because  of  the  prevlotis  pol- 
icy, and  returned  that  part  of  the  premium 
applying  to  the  Insurance  on  the  house,  and 
paid  her  her  loss  on  tbe  household  goods,  and 
canceled  the  iwllcy. 

We  cannot  state  the  claim  of  defendant 
betta  than  to  quote  from  the  brief: 

"At  the  time  of  the  Issuance  of  the  policy, 
pblntUts  were  owners  In  fee  of  the  property 
insured.  And  had  the  loss  occurred  while 
they  remained  the  sole  and  unconditional 
owners  of  the  property,  no  question  would 
have  arisen  as  to  the  liability  of  defendant 
for  the  full  amount  of  the  policy  sued  on  in 
this  case.  But  at  the  time  of  the  fire,  plain- 
tiffs' Interests  had  changed  (with  consent  of 
defoidant)  to  that  of  vendors.  They  were 
not  at  tbe  time  of  the  loss  the  sole  and  un- 
conditional owners  of  the  property.  On  the 
contrary,  their  vendee,  Mrs.  Ossanetzkl,  was 
the  sole  and  unconditional  owner  of  the 
property." 

"The  proposition  that  the  vendee  under  a 
contract  for  the  purchase  of  land,  or  under 
a  bond  for  conveyance  of  title,  Is  a  sole  and 
nocondltlonal  owner,  within  tbe  meaning 
of  a  policy  of  Insurance,  Is  supported  by 
well  nlgb  all  tbe  authorities;  only  a  few 
cases  being  found  to  dispute  it" — citing 
cases. 

"Undoubtedly  the  vendee,  Mrs.  Ossanetzkl, 
had  an  Insurable  Interest  to  the  full  value  of 
the  property.  •  ♦  •  But  In  the  case  of  a 
vendor,  the  rule  is  different.  The  only  loss 
or  damage  which  the  plaintiffs  could  by  any 
possibility  suffer  was  the  loss  or  damage  to 
their  interest  in  tbe  property  insured.   *   *   * 


We  submit,  therefore,  that  plaintiffs  were  not 
entitled  to  recover,  in  any  event,  more  than 
the  'loss  or  damage*  to  their  interest  in  the 
property  insured." 

"Mow,  what  was  the  'loss  or  damage'  to 
plaintiffs'  Interest?  It  is  undisputed  that  at 
tbe  time  of  the  loss  there  was  $700  balance 
due  on  plaintiffs'  contract  with  their  vendee. 
It  is  also  undisputed  that  at  the  time  of  tbe 
loss  a  policy  of  Insurance  on  this  same  prop- 
erty had  been  taken  out  by  plaintiffs'  ven- 
dee in  her  own  name  In  the  Commonwealth 
Insurance  Company  for  |700.  By  the  terms 
of  the  land  contract  between  plaintiffs  and 
their  vendee,  it  was  made  tbe  duty  of  tbe 
vendee  to  keep  the  premises  insured  in  the 
name  of  the  vendors,  'and  In  case  of  loss  tbe 
insurance,  unless  by  mutual  agreement  used 
to  repair  or  rebuild,  shall  be  paid  to  first 
party  and  be  Indorsed  on  this  contract  to 
tbe  extent  of  the  amount  unpaid  thereon.' 
While  It  Is  true  that  the  policy  In  the  Com- 
monwealth Company  was  surrendered  by  the 
vendee  and  not  recovered  on  by  either  the 
vendee  or  the  plaintiffs.  It  Is  likewise  true 
that  the  policy  in  that  company  was  valid 
and  enforceable,  and  the  proceeds  in  equity 
belonged  to  the  plaintiffs.     •     •     • 

"But  the  result  of  such  a  doctrine  leads 
to  the  absurdity  and  Injustice  of  permitting 
tbe  plaintiffs  to  recover  the  amount  of  the 
balance  due  on  their  contract  from  the  de- 
fendant, and  at  the  same  time  collect  the 
same  amount  from  the  Commonwealth  Com- 
pany imder  their  contract  with  their  vendee, 
(unless  it  should  be  held  that  the  policies  in 
these  two  companies  must  prorate  the  loss, 
a  proposition  we  will  take  up  later).    •    •    • 

"If  the  court  should  not  accede  to  these 
views,  then  we  contend  that  defendant  com- 
pany under  Its  contract  with  plaintiffs  was 
entitled  to  prorate  the  loss  with  the  Com- 
monwealth Insurance  Company,  and  was  only 
liable  for  one-half  of  the  loss,  or  $350." 

This  proposition  Is  argued  at  length.  Final- 
ly counsel  say:  "If  it  be  held  that  the 
policy  In  the  Commonwealth  Company  Is 
not  other  Insurance  within  the  meaning  of 
tbe  defendant's  policy,  and  that  defendant  is 
hot  entitled  imder  its  contract  with  plaintiffs 
to  prorate  this  loss  with  the  Commonwealth 
Company,  the  result  will  be  to  establish  a 
rule  of  law  In  this  state  that  will  permit  a 
vendor  to  recover  from  two  or  more  com- 
panies the  full  amount  of  any  and  all  pollei^ 
that  may  exist  on  the  samie  property  in  his 
own  name  or  for  his  benefit,  thereby  recover- 
ing, as  in  this  case  might  have  and  still  may 
be  done,  twice  the  amount  of  the  loss  or  dam- 
age to  his  interests,  and  several  hundred 
dollars  more  than  the  admitted  value  of  the 
specifle  property  destroyed.  No  such  con- 
struction, In  the  Interests  of  honesty  and 
fair  dealing,  is  called  for.  And  the  plain  lan- 
guage of  the  contract  does  not  permit  of  it" 

[1]  We  do  not  agree  with  the  views  ex- 
pressed by  counsel  which  we  bare  quoted. 
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When  the  policy  was  obtained  from  defend- 
ant by  plaintiffs,  they  were  the  owners  in 
fee  of  the  property.  Later  they  made  a  sale 
of  the  property  upon  land  contract,  with  the 
consent  of  defendant,  and,  everybody  who 
was  interested  recognizing  that  they  retained 
an  insurable  Interest  in  the  property,  the 
permit  to  sell  was  granted,  and  they  retained 
the  policy;  the  agreement  being  between  the 
vendor  and  the  vendee  that,  if  loss  occurred 
the  plaintiffs  might  receive  as  their  portion 
of  the  loss  the  amount  unpaid  on  the  con- 
tract, and  the  balance  be  paid  to  the  vendee. 
Neither  the  plaintiffs  nor  the  defendant  were 
ever  parties  to  any  other  or  different  con- 
tract The  vendee,  without  consulting  either 
the  plaintiffs  or  defendant,  insured  her  inter- 
est in  the  property  in  another  company. 
Whether  the  second  policy  was  good  or  bad 
as  to  the  vendee  of  the  plaintiffs  is  not  a 
question  necessary  to  decide.  Plaintiffs  had 
no  Interest  in  the  second  policy  because  their 
v.endee  had  already  carried  out  her  agree- 
ment to  keep  the  property  insured  for  their 
benefit 

[2]  We  think  it  equally  clear  that  the  pol- 
icy which  had  been  retained  by  the  plaintiffs, 
under  the  agreement  between  the  plaintiffs 
and  their  vendee,  could  not  be  changed  to 
the  harm  of  the  plaintiffs  without  consulting 
them,  by  their  vendee  attempting  to  get  in- 
surance upon  her  interest  in  the  property) 
See  Miller  v.  Aldrich  et  aL,  31  Mich.  408; 
Hall  V.  Fire  Insurance  Co.,  90  Mich.  403,  51 
N.  W.  524;  Hogadone  t.  Insurance  Co.,  133 
Mich.  339,  94  N.  W.  1045;  Brunswick,  etc., 
V.  Assurance  Co.,  142  Mich.  29,  105  N.  W. 
76;  Id.,  150  Mich.  311,  113  N.  W.  1113;  Craig 
V.  Insurance  Co.,  162  Mich.  657,  127  N.  W. 
757 ;  Goodwin  v.  Insurance  Co.,  163  Mich.  41, 
127  N.  W.  790. 

Judgment  is  affirmed. 


DBVICH  ▼.  DICK. 
(Supreme  Court  of  Michigan.    Sept  30,  1913.) 

1.  Tbial  (I  133*)— Aboument  of  CounsbIt— 
Admonition  of  Coubt— Habmless  Ebbob. 

Where  the  court  admonished  the  jury  to 
disregard  the  improper  argument  of  defendant's 
counsel,  the  error  is  cured  and  cannot  be  taken 
advantage  of  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $  316 ;   Dec.  Dig.  {  133.*] 

2.  Appeal  and  Ebbob  (|  719*)— Absionments 
of  Erbob— Necesbitt. 

Unless  presented  by  proper  assignments 
of  error,  improper  argument  of  plaintiff's  coun- 
sel cannot  be  taken  advantage  of  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2968-2982,  3490;  Dec.  Dig. 
i  719.*] 

3.  Witnesses  ({  199*)— Pbitileoed  CoxinT- 

1J1CATI0N8— ATTOBNBY  AND  CLIENT. 

Statements  made  to  an  attorney  who  was 
consulted  by  plaintiff  in  regard  to  his  rights  in 
the  present  action  are  privileged,  even  thouch 
no  fee  was  promised  or  paid  and  the  attorney 
refused  a  retainer,  and  the  purport  of  such  com- 


munications cannot  be  shown  to  discredit  plain- 
tiff by  showing  con0ictiiig  claims. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  749-751,  766,  767;    Dec  Dig.  1 

4.  Masteb  AND  Sebvant  (i  80*)— Actions  fob 
Compensation— Juby  Question. 

In  an  action  by  plaintiff  for  compensation 
for  services  rendered,  the  question  whether  an- 
other servant  had  power  to  bind  defendant  in 
hiring  plaintiff  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant   Cent  Dig.  ${  107-127 ;    Dec.  Dig.  { 

5.  Tbial  ({  296*)— iNSTBUcnoNS— Cube  or  In- 
stbxjotionb  bt  Othxbs. 

In  assumpsit  where  plaintiff  demanded 
compensation  for  services  as  a  bartender,  claim- 
ing that  defendant's  head  bartender  had  engaged 
him  and  that  he  had  authority  to  bind  defend- 
ant a  charge  that  plaintiff  claimed  that  he  and 
his  wife  were  employed  together  by  the  head  bar- 
tender and  the  defendant  was  to  pay  him  $50 
per  month  and  the  wife  $10  per  month,  taken  in 
connection  with  other  charges  that  if  plaintiff 
and  his  wife  were  engaged  under  a  jomt  con- 
tract and  the  head  bartender  hired  them  to  work 
for  himself,  there  could  be  no  recovery,  and  that 
unless  he  had  authority  to  hire  assistants,  plain- 
tiff could  not  recover,  is  not  insufficient  not- 
withstanding plaintiff's  testimony  on  cross-ex- 
amination that  he  and  his  wife  were  hired  b; 
the  head  bartender  at  $60  per  month,  his  wife  to 
work  in  the  former's  boarding  house  while  plain- 
tiff was  to  work  in  defendants  saloon. 

[B^.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  705-713,  715,  716,  718 ;  Dec.  Dig.  i 
296.*I 

Error  to  Circuit  Court  Gogebic  County ; 
Patrick  H.  O'Brien,  Judge. 

Assumpsit  by  Mike  Devlch  against  Frank 
Dick.  Firom  a  Judgment  for  plaintifl  In  the 
justice's  court  defendant  appealed  to  the 
county  court  where  judgment  was  again 
rendered  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Argued  before  STEEIBB,  C.  J.,  and 
MOORE,  McALVAY,  BROOKE,  KUHN, 
STONE,  OSTBANDEB,  and  BIBD.  JJ. 

Julius  J.  Patek,  of  Ironwood,  for  appel- 
lant James  A.  O'Neill,  of  Ironwood,  for 
appellee. 

STEERE,  C.  J.  This  is  an  action  In  as- 
sumpsit, originally  brought  by  plaintiff  in  a 
justice's  court  of  Gogebic  county  for  the 
purpose  -of  recovering  approximately  four 
months'  wages  as  bartender,  claimed  to  be  due 
him  from  defendant  Before  trial  in  Justice 
court  plaintiff  declared  orally  on  all  the  com- 
mon counts  in  assumpsit  filing  a  bill  of 
particulars  stating  his  demand  to  be  for 
"services  rendered  by  plaintiff  for  defendant 
during  the  months  of  November  and  Decem- 
ber, 1909,  and  January  and  February,  1910, 
at  $50  per  month,  amounting  to  $180."  De- 
fendant orally  pleaded  the  general  issue. 

On  March  25, 1910,  trial  was  had  in  justice 
court  resulting  in  a  judgment  in  favor  of 
plaintiff  for  $180  and  costs.  Defendant 
removed  the  case  by  appeal  to  the  circuit 
court  of  said  county,  where  two  jury  trials 
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vere  had.  Tbe  first  trial  In  tbat  court  re- 
sulted in  a  yerdlct  and  Judgment  for  plaintiff 
In  the  sum  of  $173.  Defendant  thereupon 
made  a  motion  for  a  new  trial,  which  was 
granted  November  13,  1911;  the  verdict  and 
lodgment  being  set  aside  for  reasons  which 
are  Immaterial  here.  On  May  22,  1912,  a  re- 
trial again  resulted  In  plaintiff's  favor;  a  ver- 
dict and  Judgment  being  rendered  for  him  in 
the  sum  of  $180.78.  Defendant  again  moved 
tor  a  new  trial.  On  November  16,  1912,  this 
motion  was  denied,  and  he  has  now  removed 
the  proceedings  to  this  court  for  review  up- 
on a  writ  of  error. 

The  services  for  which  plaintiff  recovered 
Judgment  are  claimed  to  have  been  performed 
for  defendant  in  the  capacity  of  bartender  in 
a  saloon  which  defendant  owned,  located  in 
a  district  of  the  city  of  Ironwood,  Gogebic 
county,  known  as  Jessivllle.  This  saloon  was 
EO  situated  and  conducted  that  its  patronage 
came  mostly  from  foreigners  working  in  and 
around  adjacent  mines;  their  nationality 
being  chiefly  Croatian,  Polish,  and  Finnish. 
It  is  undisputed  that  defendant  owned  the 
saloon,  and  the  business  was  conducted  in 
his  name ;  he  having  complied  with  all  the 
reqairements  of  the  law  essential  to  qualify 
as  such  proprietor.  He  was  absent  from  the 
place,  however,  most  of  the  time,  being  man- 
ager of  the  Ironwood  Brewery,  which  posi- 
tion, as  he  testified,  demanded  most  of  his 
time  and  attention.  Be  employed  in  the 
saloon  a  man  named  Slmonlch,  who  had 
preriously  managed  a  saloon  for  others  In 
the  same  building  for  several  years.  Defend- 
ant defines  him  as  the  "head  bartender," 
The  scope  of  his  authority  is  in  issue. 

Plaintiff  is  a  Croatian  and,  prior  to  the 
time  be  met  fiivor  in  Slmonich's  sight,  was  a 
toiler  in  the  mines.  In  tbe  fore  part  of 
Xovember,  1909,  Slmonlch  did  him  the  honor 
to  tender  him  the  position  of  associate  bar- 
tender in  defendant's  saloon,  which  he  ac- 
cepted. He  left  tbe  mines  and  was  employed 
in  and  aronnd  the  saloon  from  November  14, 
1909,  to  February  22,  1910,  which  historic 
date  takes  farther  prominence  in  being  ad- 
verted to  by  defendant  and  other  witnesses 
as  "the  time  when  Slmonlch  skipped."  Tbe 
circumstances  under  which  plaintiff  termi- 
nated his  connection  with  tbe  the  institution 
are  stated  by  defendant  as  follows:  "When 
I  found  that  Slmonlch  had  gone  away  I  went 
out  to  the  saloon.  Nobody  was  in  the  saloon 
but  strangers.  No  bartender  there  at  all. 
I  went  through  tbe  dining  room  and  through 
the  kitchen  and  across  the  alley  into  the 
house  where  Mrs.  Slmonlch  lived.  •  •  • 
Vhen  I  went  back  into  the  saloon  I  found 
the  plaintiff  behind  the  bar  and  I  told  him 
to  get  out  •  •  •  When  I  went  into  Mrs. 
Simonlcb's  bouse  she  was  crying  and  they 
were  talking  load  and  it  kind  of  looked  to 
n>e  In  a  threatening  way  by  their  actions. 
I  asked  Mrs.  Slmonlch  what  was  the  matter 
Ud  ibe  said,  'Mike  Is  threatening  me;   he 


wants  me  to  pay  him;'    and  I  chased  the 
whole  outfit  out  of  the  bouse." 

It  is  the  contention  of  plaintiff  tbat  Slmon- 
lch, who  was  in  charge  of  defendant's  saloon 
and  running  it  as  defendant's  agent,  hired 
him  to  yfoTk  there  at  |50  per  month,  promis- 
ing that  defendant  would  pay  him;  that 
more  than  one  barkeeper  was  necessary 
there  and  Slmonlch  had  authority  to  employ 
the  necessary  help.  Defendant  denies  tbat 
Slmonlch  had  such  authority,  claims  he  was 
only  "head  bartender,"  and  that  defendant 
himself  personally  ran  tbe  saloon  and  hired 
bis  bartenders.  This  question  of  agency  Is 
the  Important  Issue  in  the  case.  The  court 
submitted  it  to  the  Jury,  undeir  appropriate 
instructions,  as  an  issue  of  fact.  The  testi- 
mony is  quite  voluminous  and  conflicting, 
and  the  briefs  of  counsel  are  swelled  with 
lengthy  excerpts  from  the  testimony,  with 
various  portions  liberally  italicized  and  capi- 
talized. The  exhaustive  briefs  of  defendant's 
counsel  contain  many  ingenious  arguments 
and  numerous  sound  and  settled  propositions 
of  law,  more  or  less  in  point,  but  the  case  as 
an  entirety  impels  to  the  conviction  that  the 
paramount  issue  is  ultimately  one  of  fact 

The  principal  errors  relied  upon  and  ar- 
gued by  defendant's  counsel  are:  Unfair 
conduct  by  plaintiff's  counsel  calculated  to 
prejudice  defendant  with  tbe  Jury;  refusal  of 
tbe  court  to  permit  defendant  to  show  previ- 
ous contradictory  claims  of  plaintiff;  re- 
fusal of  the  court  to  direct  a  verdict  for  de- 
fendant; certain  portions  of  the  charge 
relative  to  knowledge  and  agency;  and  the 
refusal  to  grant  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  weight  of 
evidence. 

[1,2]  The  unfair  conduct  of  counsel,  ar- 
gued as  prejudicial,  consists  of  certain  ref- 
erences made  before  the  Jury  to  the  alleged 
wealth  of  defendant  Certain  reflections  in 
the  argument  of  plaintiff's  counsel  along 
those  lines  were  improper  and  hazarded  the 
interests  of  his  client  If  they  were  not 
corrected  by  the  court  and  error  properly  as- 
signed upon  them,  a  reversal  on  that  ground 
would  be  a  subject  of  serious  consideration, 
but  the  court  cautioned  the  Jury  to  disregard 
them;  that  they  had  "nothing  to  do  in  this 
case  with  tbe  qdestlon  of  the  poverty  or 
wealth  of  either  plaintiff  or  defendant" ;  and 
we  find  no  assignment  of  error  which  prop- 
erly presents  the  question. 

[3]  Exception  to  the  court's  refusal  to  al- 
low defendant  to  show  previous  contradictory 
claims  of  plaintiff  relates  to  rulings  made  in 
sustaining  objections  to  certain  questions 
asked  plaintiff  on  cross-examination  touch- 
ing communications  between  defendant's 
counsel,  who  was  conducting  the  examination, 
and  plaintiff  at  a  time  prior  to  the  commence- 
ment of  this  action,  when  plaintiff  and  his 
wife  visited  said  counsel's  office  to  consult 
him  in  regard  to  this  case  and  to  engage  his 
professional  services.    Counsel  stated  to  the 
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conrt  that  plaintiff  then  made  a  statement  of 
facts,  to  which  he  listened;  that  be  there 
declined  to  take  the  case  and  was  not  retain- 
ed; that  he  proposed  to  show  that  plaintiff 
then  made  "contradictory  statements."  Ob- 
jection to  this  line  of  Inquiry  was  sustained 
on  the  ground  that  such  communicatloDs  were 
privileged.  We  are  of  opinion  that  such  tes- 
timony was  rightly  rejected.  It  clearly  ap- 
peared that  plaintiff  visited  counsel  at  his 
oflSce  before  this  action  was  brought  to  con- 
sult him  professionally  and  retain  his  servic- 
es. The  communications  then  made,  and 
which  counsel  sought  to  disclose,  were  made 
during  a  conference  for  the  purpose  of  estab- 
lishing the  Illation  of  attorney  and  client  In 
this  very  case.  Tentatively,  and  until  coun- 
sel declined  to  take  the  case,  such  relation 
did  exist  The  communication  related  to 
matters  in  which  the  professional  services  of 
counsel  were  desired  and  asked.  "If  a  per- 
son, in  respect  to  his  business  affairs  or 
troubles  of  any  kind,  consults  with  an  attor- 
ney in  his  professional  capacity,  with  the 
view  of  obtaining  professional  advice  or  as- 
sistance, and  the  attorney  voluntarily  per- 
mits or  acquiesces  In  such  consultation,  then 
the  professional  employment  must  be  regard- 
ed as  established,  and  the  communications 
made  by  the  cUent,  or  advice  given  by  the 
attorney  under  such  service.  Is  privileged. 
•  •  •  It  is  the  consultation  between  at- 
torney and  client  which  is  privileged  and 
must  ever  remain  so,  even  though  the  attor- 
ney after  hearing  the  preliminary  statement 
shonld  decline  to  be  retained  further,  or  the 
client  after  hearing  the  attorney's  advice 
should  decline  to  further  employ  him."  10 
Ency.  of  Evidence,  228;  Foster  v.  Hall,  12 
Pick.  (Mass.)  89,  22  Am.  Dec.  400;  State  v. 
Tally,  102  Ala.  25,  IB  South.  722. 

It  is  not  essential  to  such  relation  that  any 
fee  be  paid,  promised,  or  charged,  and  such 
communications  are  privileged,  even  though 
the  attorney  who  was  consulted  and  not  re- 
tained, as  claimed  in  this  case,  accepts  em- 
ployment from  the  party  adverse  to  the  per- 
son making  the  communications.  Mack  v. 
Sharp,  138  Mich.  448,  101  N.  W.  631,  5  Ann. 
Cas.  109 ;    Cross  v.  Riggins,  50  Mo.  335. 

[4]  The  assignments  of  error  based  on  re- 
fusal of  the  court  to  direct  a  verdict  for  de- 
fendant and  to  set  aside  the  verdict  rendered 
as  against  the  weight  of  evidence  present  de- 
fendant's claim  that  there  was  no  evidence  of 
Slmonlch's  authority  as  agent  to  hire  plain- 
tiff which  could  be  submitted  as  an  issue  of 
fact  to  the  Jury ;  and,  even  should  the  court 
find  that  such  evidence  appears,  the  same  is 
so  weak  and  contradictory  that  a  verdict 
based  upon  it  cannot  stand  against  the  posi- 
tive testimony  of  the  defense  to  the  contrary. 

A  careful  review  of  the  evidence  shows 
clearly  that  there  was  abundance  of  conflict- 
ing testimony  to  present  a  plain  issue  of  fact 
for  the  Jury  on  this  question.  Not  only  do 
many  undisputed  facts  and  circumstances  in 
relation  to  Slmonlch's  employment  in  the  sa- 


loon, and  the  manner  In  which  he  conducted 
the  business  done  there,  as  apparent  manager, 
raise  a  fair  Inference  of  fact,  but  there  Is  his 
positive  and  direct  testimony  that  he  was  the 
manager,  in  charge  for  defendant,  with  au- 
thority to  hire  and  discharge  bartenders: 
that  defendant  came  there  but  once  or  twice 
a  week,  staying  only  from  half  an  boor 
to  an  hour,  and  took  an  inventory  monthly. 
As  to  Slmonlch's  authority  to  hire  bartend- 
ers, be  testifies  in  part:  "Whoever  I  thought 
could  draw  trade  I  hired  them  and  he  didn't 
make  no  kick.  Q.  Dick  gave  you  that  author- 
ity? A.  Yes.  •  •  •  Q.  Then  yon  employ- 
ed Devlcb  for  Dick?  A.  Sure,  Dick  had  to 
pay  one  bartender.  Q.  And  you  put  Devich 
on  Dick's  account?  A.  Yes.  Q.  When  you 
hired  this  plaintiff,  Devich,  you  said  you  want- 
ed blm  to  come  and  work  for  you?  A.  Yes,  sir. 
Q.  You  put  him  there  to  tend  bar;  yon  told 
him  Just  the  same  as  you  told  any  other  bar- 
tender? You  simply  said,  'Come  to  work  for 
me'?  Is  that  a  fact?  A.  Yea  Q.  On  various 
occasions  you  hired  bartenders,  didn't  you? 
A.  Yes,  sir;  I  did.  Q.  You  hired  them  your- 
self? A.  Yes,  sir.  Q.  You  paid  them?  A. 
Yes.  Q.  You  had  authority  from  Dick  to  do 
so?  A.  Yes,  sir.  Q.  Did  Dick  ever  hire  a 
bartender?  A.  No,  sir.  Q.  And  you  fired 
them?  A.  Yes,  if  I  had  a  reason.  *  *  • 
Q.  Without  consulting  Dick  or  anybody  else, 
you  did  that,  did  you  not?  A.  Yes,  if  a  man 
didn't  suit  I  fired  him  and  told  him  to  go  to 
the  brewery  and  get  his  pay.  ♦  •  •  Q. 
Dick  knew  you  were  exercising  the  power 
of  hiring  and  firing?    A.  Yes,  sir." 

Plaintiff  testified  positively  that  he  was 
hired  by  Slmonlch  to  work  in  the  saloon  at 
$50  a  month;  that  he  worked  there  tending 
bar  during  the  time  for  which  he  demanded 
pay,  and  that  he  had  not  been  paid ;  that  de- 
fendant had  often  seen  him  there  at  work; 
had  talked  vrlth  him  about  the  amount  of 
business  done  there  in  comparison  with  other 
saloons ;  and  on  two  or  three  occasions  plain- 
tiff bad  accompanied  defendant  from  the 
saloon  to  the  street  car  when  he  had  asked 
for  some  one  to  attend  him.  This  testitnony 
is  disputed  by  defendant,  who  testified  that 
he  himself  was  In  active,  personal  charge  of 
the  saloon ;  that  he  hired  the  bartenders  and 
ran  the  business  himself ;  that  he  never  hired 
plaintiff  nor  authorized  his  hiring  and  did 
not  know  he  was  employed  as  a  barkeeper 
working  for  him;  that  Slmonlch  claimed 
plaintiff  and  his  wife  were  working  for  bim- 
self.  He  also  testified  that  his  duties  as  man- 
ager of  the  brewery  took  most  of  his  time; 
that  he  visited  the  saloon  once  or  twice  a 
week;  that  he  had  seen  plaintiff  tending 
bar  there  on  certain  occasions;  that  Slm- 
onlch had  before  hired  one  bartender  whom 
defendant  paid,  without  consulting  him, 
though  he  had  orders  not  to  hire  them  with- 
out doing  so,  except  that  be  was  given  an- 
tborlty  to  hire  extra  ones  temporarily,  in 
times  of  rush,  around  pay  days. 

Without  going  into  txatber^d^aO^  u  may 
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be  conceded  that  Inconsistencies  and  contra- 
dictions at  more  or  less  importance  can  be 
pointed  ont  In  tbe  testimony  of  both  plaln- 
tUTs  and  defendant's  witnesses,  who  were 
mostly,  if  not  all,  foreigners,  but  we  are  Im- 
pressed that  many  of  the  lengthy  arguments 
along  that  line  found  in  defendant's  brief  are 
more  properly  for  the  Jury  than  the  court 
The  conflicting  testimony  as  to  Simonich's 
authority  fairly  raised  the  issues  of  fact 
which  were  left  to  the  jury  by  the  court 

Plaintiff  testified  through  an  interpreter, 
and  otlier  witnesses  manifestly  either  did 
not  clearly  understand  the  Import  of  many 
qaesUons  asked  them  or  they  were  unable  or 
unwilling  to  give  direct  and  Intelligent  an- 
swers. With  the  class  of  witnesses  testifying 
on  both  sides  in  this  case,  the  advantage  of 
personal  obserratlon.  In  seeing  them  and 
listening  to  their  evidence  as  It  develops, 
becomes  of  more  than  usual  Importance. 
Tbe  trial  court  and  the  Jury  had  this  dis- 
tinct advantage  over  one  who  can  only  read 
the  record,  and  we  are  far  from  convinced 
that  the  verdict  was  unjust  or  so  against  the 
oTerwhelming  weight  of  evidence  as,  undec 
the  principles  so  often  set  forth  In  former 
decisions,  to  impel  this  court  to  overrule  th^ 
discretionary  action  of  the  trial  court  in 
refusing  to  grant  a  new  and  fourth  trial. 

[S]  It  was  the  claim  and  theory  of  the 
defense  that  Slmonich  hired  plaintiff  and  his 
wife  together  for  $60  a  month  to  work  for 
him  In  a  boarding  house  run  by  Simonich's 
wife  in  the  same  building  as  the  saloon; 
plaintiff  to  also  assist  in  the  saloon,  when 
wanted.  There  was  some  testimony  to  that 
effect  Plaintiff  on  cross-examination  tes- 
tified that  he  and  his  wife  .were  hired  by 
Simonlch  for  $60  per  month,  but  he  also  tes- 
tified that  bis  wife  was  hired  to  work  In 
the  boarding  house  for  $10  per  month  and 
he  was  hired  to  work  In  defendant's  saloon 
for  $50  a  month,  and  that  Simonlch  said  de- 
fendant would  pay  him.  Exception  is  taken 
to  portions  of  the  cliarge  dealing  with  this 
phase  of  the  case  wherein  the  court  after 
stating  defendant's  claim,  said:  "On  the 
other  hand,  plaintiff  claims  that  while  he 
and  his  wife  were  employed  together,  be  was 
to  be  paid  $50lper  month,  and  that  Dick  was 
to  pay  film,  and  that  the  wife  was  to  be  paid 
{10  i>er  month.  If  that  was  true,  if  Simonlch 
bad  authority  to  employ  plaintiff  for  Dick, 
and  plaintiff  was  to  be  paid  $50  per  month, 
then  of  coarse  plaintiff  would  be  entitled  to 
recover."  It  is  urged  that  the  court  in  cen- 
tering his  Instruction  upon  this  proposition 
lost  sight  of  other  facts  which  were  materi- 
al to  a  proper  understanding  of  the  Issue. 
The  portion  of  the  charge  quoted,  read  with 
the  charge  taken  as  a  whole,  was  not  mis- 
leading or  erroneous,  and,  without  reviewing 
them  at  length,  the  same  is  true  of  other 
extracts  from  the  charge  quoted  and  except- 
ed to.  Immediately  following  the  above 
Muotatlon  the  court  further  said:    "If  not 


and  if  it  was  simply  a  Joint  contract  with  no 
division,  and  Simonlch  employed  the  two  of 
them  together  to  work  for  himself,  then  I 
charge  you  the  plaintiff  cannot  recover. 
*  *  *  If  be  was  employed  by  Simonlch  to 
woik  for  Simonlch  he  cannot  recover."  Af- 
ter a  somewhat  detailed  review  of  the  case 
in  its  various  aspects,  with  a  statement  of 
the  issues  Involved  and  the  general  rules  of 
law  applicable  to  such  cases,  presented  in 
different  lights,  tbe  court  finally  said:  "To 
recapitulate:  You  will  first  determine 
whether  Slmonicb  had  power  and  authority 
to  hire  the  plaintiff  as  barteuder  to  work  in 
that  saloon.  If  be  bad  no  sucb  power  or 
authority,  then,  gentlemen  of  the  Jury,  even 
though  he  did  hire  the  plaintiff  to  work 
as  bartender,  your  verdict  must  be  for  de- 
fendant If  you  find  by  a  fair  preponderance 
of  the  evidence  that  Simonlch  had  power  and 
authority  to  employ  the  plaintiff  to  work  as 
a  bartender  for  Dick,  you  may  proceed  to 
determine  whether  or  not  be  exercised  such 
power  by  hiring  this  plaintiff  to  work  as 
such  bartender  for  Dick.  If  you  find  by  a 
fair  preponderence  of  evidence  that  he  did 
so,  and  that  he  entered  into  a  contract  with 
the  plaintiff  in  behalf  of  Dick  for  plaintiff 
to  work  as  bartender  In  that  saloon  for  $50 
a  month,  then,  gentlemen  of  the  Jury,  it 
would  be  your  duty,  having  found  those  two 
facts  in  favor  of  the  plaintiff  by  a  fair  pre- 
ponderance of  the  evidence,  to  render  a  ver- 
dict in  his  favor."  We  tblnk  tbe  charge  of 
the  court,  as  an  entirety,  was  not  mis- 
leading, contained  no  reversible  error,  and 
properly  presented  to  the  Jury  the  issues  of 
fact  involved,  with  the  rules  of  law  by  which 
they  should  be  governed  in  passing  upon 
them. 
'    The  Judgment  is  afiBrmed. 


DRUCK  V.  ANTRIM  LIME  CO. 
(Supreme  Court  of  Michigan.     Oct  1,  1013.) 

1.  Masteb  and  Servant  (|  277*)— Injuries 
TO  Sebvant— Sufficiency  of  Bvidbncb— 
Existence  of  Relation. 

In  an  action  for  injuries  received  by  a 
workman  in  a  lime  kiln,  evidence  held  suffident 
to  warrant  the  jury  in  finding  that  he  was  em- 
ployed by  defendant  company  and  not  by  an  in- 
dependent contractor  at  the  time  of  tJie  acci- 
dent' 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  953;  Dec  Dig.  §  277.*] 

2.  New  Tbiai.  (§  29*)  —  Grounds  —  Miscon- 
duct OF  Counsel— Argument. 

Where  there  was  evidence  that  plaintiff, 
who  had  lost  a  leg  in  an  accident  three  years 
before  the  trial,  hud  not  been  able  to  do  man- 
ual work,  and  bad  tried  to  support  himself  by 
selling  pencilB  and  shoe  laces,  by  which  he  had 
earned  only  $50  in  three  years,  and  bad  been 
dependent  upon  the  county,  a  statement  by  his 
counsel  in  argument  that,  if  the  jury  thought 
plaintiff  entitled  to  recover,  he  knew  tney  would 
take  the  burden  from  the  taxpayers  of  the 
county  and  put  it  upon  the  defendant  where  it 
belonged,  so  that  the  plaintiff  would  not  have 
to  be  dependent  upon  charity  or  upon  selling 
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pencils  and  shoe  laces,  was  not  so  prejudicial 
as  to  require  the  granting  of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  43,  44;   Dec  Dig.  g  29.»] 

8.  Masteb  and  Servant  ({  23*)— Injubies  to 
Sebvant— Continuance  of  Relation. 
An  employ^  hired  to  work  for  a  certain 
company  renmined  the  employ^  of  that  company 
until  notified  of  a  contract  by  which  an  in- 
dividual took  over  the  operation  of  the  prop- 
erty. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f{  23,  24;  Dec.  Dig.  J  23.*] 

4.  Masteb  and  Sebvant  ({  291*)— Pebsonal 
Injuries  —  Instbuctions  —  Applicability 
to  Evidence. 

In  an  action  for  injuries  to  a  workman  in 
a  lime  kiln,  where  there  was  evidence  that  it 
was  the  custom  to  examine  the  cliS  after  each 
blast  as  far  as  it  was  thought  the  blast  might 
have  loosened  rock,  and  to  warn  the  workmen 
of  the  danger  of  loose  rocks,  an  instruction 
that  it  was  the  custom  to  examine  the  face  of 
the  cliff  and  to  warn  the  men  who  might  work 
at  or  near  the  place  of  the  blast,  or  within  dan- 
gerous proximity  thereof,  was  not  erroneous 
as  an  instruction  that  it  was  the  custom  to  ex- 
amine the  whole  face  of  the  cliS  and  not  merely 
the  vicinity  of  the  blast. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $$  1133,  1134,  1136-1146; 
Dec  Dig.  i  291.»] 

5.  Appeal  and  Erbob  ({  IOCS')  —  Review  — 
Refusal  of  New  Trial— Weight  of  Evi- 
dence. 

Before  the  Supreme  Court  will  reverse, 
on  the  ground  that  the  verdict  is  against  the 
weight  of  the  evidence,  the  decision  of  the  cir- 
cuit judge  in  refusing  a  new  trial,  it  must  ap- 
pear that  the  verdict  is  clearly  against  the 
overwhelming  weight  of  the  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  3860-3876,  3948-3950; 
Dec  Dig.  §  1005.»] 

Error  to  Circuit  Court,  Emmet  County; 
Frank  Shepherd,  Judge. 

Action  by  William  F.  Druck  against  the  An- 
trim Lime  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Argued  before  STEERE,  C.  J.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  MAIN,  OS- 
TRANDER,  and  BIRD,  JJ. 

Pailthorp  &  Hackney,  of  Fetoskey  (Henry  S. 
Sweeny,  of  Petoskey,  of  counsel),  for  appellant. 
Maxwell  W.  Benjamin,  of  Detroit,  for  appellee. 

STONE,  J.  This  case  is  before  as  for  the 
second  time.  When  first  here  It  will  be  found 
reported  In  167  Mich.  154,  132  N.  W.  492, 
where  there  will  be  found  a  full  statement 
of  the  case.  A  comparison  of  the  two  records 
will  show  that  there  is  no  material  differ- 
ence in  the  testimony  adduced  upon  the  two 
trials,  and  it  is  not  deemed  necessary  to  re- 
state the  case.  Upon  the  first  trial  the  cir- 
cuit judge  directed  a  verdict  and  Judgment 
for  the  defendant,  upon  the  ground  of  as- 
sumption of  risk  by  the  plaintiff.  In  revers- 
ing the  case,  we  said:  "The  most  favorable 
statement  for  the  defendant  that  can  be 
made  from  this  record  Is  that  whether  the 
plaintiff  was  in  the  employ  of  the  defend- 
ant, and  whether  the  plaintiff  assumed  the 
risk,  or  was  guilty  or  contributory  negligence, 
were  questions  for  the  Jury  under  proper  In- 


structiona"  A  second  trial  has  resulted  Id 
a  verdict  and  judgment  for  the  plaintiff  in 
a  substantial  sum. 

The  defendant  has  brought  the  case  here 
upon  writ  of  error,  and  by  appropriate  as- 
signments of  error  it  claims  the  following 
errors:  (1)  The  court's  refusal  to  direct  a 
verdict  for  the  defendant  at  the  close  of  the 
evidence.  (2)  Improper  and  prejudicial  re- 
marks to  the  jury  by  counsel  for  plaintiff. 
(3)  Error  made  by  the  court  in  its  charge  to 
the  Jury,  (a)  The  hiring  of  plaintifl  by  Na- 
than Jarman  acting  as  president  of  the  de- 
fendant company,  (b)  The  custom  to  Inspect 
the  cliff  after  each  blast  (4)  Error  In  deny- 
ing the  motion  for  a  new  trial. 

[1]  First  Upon  the  first  proposition  it  18 
the  claim  of  the  appellant  that  the  relation 
of  master  and  servant  was  not  established 
between  the  plaintiff  and  the  defendant  com- 
pany, but  that  plaintiff  was  in  the  employ  of 
David  Jarman,  an  independent  contractor. 
There  was  a  sharp  conflict  in  the  evidence 
upon  this  subject,  and  we  are  still  of  the 
opinion  that  it  presented  a  question  of  fact 
for  the  Jury.  Upon  this  subject  the  court,  at 
the  request  of  the  defendant,  submitted  to 
the  jury  the  following  special  question:  "Was 
the  plaintiff  in  the  employ  of  the  Antrim 
Lime  Company,  the  defendant,  upon  the  mth 
day  of  December,  1908?"  The  Jury  answered 
this  question  in  the  afllrmatlve. 

That  there  was  evidence  tending  to  support 
the  claim  of  the  plaintiff  that  he  was  in  the 
employ  of  the  defendant  we  need  only  refer 
to  the  record.  About  six  months  after  plain- 
tiff's Injury,  the  defendant  took  measures  to 
provide  him  with  an  artificial  Umb  from 
Winkley  Artificial  Limb  Co.,  of  Minneapolis, 
Minn.,  and  the  following  letter  was  written 
to  that  company  by  defendant:  "Antrim  Lime 
Company,  General  OtHce  Michigan  Tnist 
Building,  Grand  Rapids,  Michigan.  Petos- 
key, Michigan,  June  28,  1909.  Winkley  Ar- 
tificial Limb  Co.,  Minneapolis,  Minn. — Dear 
Sirs:  I  enclose  herewith  a  receipt  for  W.  F. 
Druck's  signature,  when  he  receives  the  ar- 
tificial leg  from  you.  I  Intended  to  have  him 
sign  it  before  he  left  here  for  Ludington, 
but  did  not  have  it  ready.  When  you  send 
your  bill  for  the  leg,  please  send  the  enclosed 
receipt  with  the  signature  and  two  witnesses. 
You  can  send  the  bill  to  me,  or  to  our  gen- 
eral office  Grand  Rapids  (Mich.  Trust  Bldg.), 
and  a  check  will  be  sent  you  In  return.  Our 
understanding  is  that  we  pay  flOO.  Very 
truly  yours,  Antrim  Lime  Company,  by  N. 
Jarman,  Pres.  and  Mgr." 

The  receipt  referred  to  in  said  letter,  and 
which  was  inclosed  In  It,  contained  the  fol- 
lowing language:  "Whereas,  I,  W.  E.  Druck, 
did,  on  the  nineteenth  day  of  December,  A. 
D.  1908,  meet  with  an  accident  while  em- 
ployed by  the  Antrim  Lime  Co.  and  engaged 
at  work  in  and  about  the  limestone  quarry 
at  Petoskey,  Michigan,  which  resulted  in  the 
loss  to  me  of  my  right  leg,  and  as  said  An- 
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trim  Lime  Ck>iDpany,  as  a  token  of  their  ap- 
preciation and  esteem  for  my  eerrlces  while 
io  their  employ,  and  upon  consideration  of 
tlie  covenants  and  conditions  hereinafter 
menUoned,  has  agreed  to  purchase  for  me 
an  artificial  leg  to  be  by  me  worn  upon  the 
stump  of  the  limb  lost  as  aforesaid,"  etc. 
(Here  followed  a  discharge  and  release  of 
any  and  all  claims,  demands,  damages,  and 
causes  of  action  against  the  defendant  by 
the  plaintiff.)  This  receipt  was  not  signed  by 
the  plaintiff. 

Not  only  did  the  plaintiff  testify  that  he 
was  directed  In  his  work  by  Nathan  Jarman, 
the  president  and  manager  of  the  defendant, 
but  he  also  testitied  that  he  was  paid  by  him. 
Upon  the  subject  of  the  hiring,  he  also  tes- 
titied on  cross-examination  as  follows:  "I 
stated  in  my  direct  examination. that  I  was 
employed  by  Sherman  CasselL  I  say  that 
he  employed  me  to  work  for  the  Antrim  Lime 
Company.  •  •  •  I  have  stated  positively 
that  Mr.  Cassell  was  foreman  of  the  Antrim 
Lime  Company.  I  swear  to  that,  because  Mr. 
Nathan  Jarman  said  it  was  the  Antrim  Lime 
Company  that  was  running  the  kiln.  In  the 
very  first  place,  the  first  man  I  spoke  to  of 
prorking  anywhere  was  Mr.  Nathan  Jarman, 
wurkiug  at  the  kiln;  be  said  as  quick  as 
there  is  an  opening,  why,  they  would  see 
about  giving  me  work.  I  had  this  conver- 
sation with  Mr.  Nathan  Jarman  about  two 
Teeks  before  I  commenced  work.  It  was 
not  brought  up  on  the  other  trial.  Q. 
Wasn't  you  asked,  upon  the  other  trial,  who 
hired  yon?  A  Yes,  sir;  Mr.  Ca.ssell  hired 
me,  and  I  testify  to  it  now.  I  don't  think 
that  I  testified  at  that  time  of  having  two 
conrersations  with  Mr.  Cassell.  Not  to  my 
recollection  did  I  talk  with  Mr.  Cassell  about 
going  to  work  there  at  some  time  previous 
to  the  time  he  told  me  I  might  come.  The 
only  conversation  I  had  with  Sherman  Cas- 
sell was  upon  the  day  that  he  came  there. 
At  the  time  I  had  the  conversation  with  Mr. 
Nathan  Jarman,  I  went  over  to  see  tilm. 
I  seen  him  milking  his  cow  in  his  pasture 
field.  I  asked  blm  if  there  would  be  any 
show  working  for  him,  and  he  said  they 
were  full  now,  but  if  there  was  an  opening, 
why,  he  would  give  me  a  show.  Q.  Now 
Just  repeat  the  conversation,  if  you  can,  you 
bad  with  Mr.  Jarman,  and  what  did  you 
say  to  Mr.  Jarman,  and  what  did  he  say  to 
yon?  A  I  asked  him — I  was  out  of  em- 
ployment; the  paper  mill  quit  working — and 
1  wanted  to  know  if  there  was  any  show  to 
work  for  the  Antrim  Lime  Company  or  at 
the  kiln,  and  be  said  at  the  present  time  they 
were  full.  'But,'  he  says.  If  later  on  there 
Is  a  show,  we  will  give  you  a  show.'  Later 
on  Mr.  Cassell  came  and  saw  me.  Mr.  Cas- 
Eell  never  told  me  he  was  the  foreman  of  the 
Antrim  Lime  Company.  Some  of  the  men 
working  there  told  me  he  was  the  foreman 
of  the  Antrim  Lime  Company." 

The  plaintiff  bad  been  laid  off  from  bis 


work  in  the  summer  of  1908.  The  wife  of 
plaintiff  testified  to  tlie  following  conversa- 
tion with  Nathan  Jarman:  "I  am  acquainted 
^wlth  Nathan  Jarman.  He  came  to  my  place 
of  residence  in  the  month  of  August  My 
husband  was  working  at  the  lime  kiln  l>efore 
Mr.  Jarman  came  to  my  place.  I  remember 
my  husband  being  laid  off  some  time  before 
Mr.  Jarman  called.  He  was  laid  off  a  week 
or  such  a  matter.  He  (Mr.  Jarman)  called 
to  see  Mr.  Druck — asked  for  Mr.  Druck.  Mr. 
Druck  was  not  there.  I  told  Mr.  Jarman  tliat 
Mr.  Druck  would  soon  be  there.  Mr.  Jarman 
said  he  wanted  Mr.  Druck  to  eome  to  work 
at  the  Antrim  Lime  Company.  Q.  Said  he 
wanted  liim  to  come  to  work  for  the  Antrim 
Lime  Company?  A  Yes,  sir;  he  said  he 
wanted  him  to  go  to  work  the  next  morning. 
Mr.  Druck  did  go  to  work  the  next  morning. 
He  continued  that  work  from  that  time  down 
to  tbe  time  of  bis  injury."  It  is  true  that 
this  testimony,  and  all  like  testimony,  was 
contradicted  on  behalf  of  the  defendant. 
But  that  a  question  of  fact  was  presented 
for  the  consideration  of  tbe  Jury  seems  too 
clear  for  controversy. 

Under  this  bead  it  is  also  claimed  that 
the  plaintiff  assumed  tne  risk  of  his  em- 
ployment, and  that  a  verdict  should  have 
been  directed  for  the  defendant  upon  that 
theory.  What  we  said  in  our  former  opin- 
ion is  an  answer  to  this  proposition. 

[2]  Second.  Improper  and  prejudicial  re- 
marks to  tbe  Jury  by  counsel  for  plaintiff. 
Tbe  language  complained  of  was  as  follows: 
"If  you  think  that  the  plaintiff  is  entitied 
to  recover,  I  am  satisfied  that  you  will  take 
this  burden  off  from  the  taxpayers  of  this 
county  and  put  it  upon  the  Antrim  Lime 
Company,  where  it  belongs,  so  that  he  will 
not  have  to  depend  upon  charity,  and  so 
that  be  will  not  have  to  stand  on  tbe  street 
comers  selling  shoe  laces  and  pencils  for 
meager  earnings  to  buy  bread  for  himself 
and  family." 

Tbe  plaintiff  bad  testiAed  without  objec- 
tion that  during  tbe  three  years  since  bis  in- 
jury he  bad  been  able  to  earn  only  about 
$50.  This  he  had  earned  by  selling  lead  pen- 
cUs,  shoe  laces,  and  a  few  books,  and  that 
be  was  not  able  to  do  manual  labor,  and 
that  be  had  been  supported  chiefly  by  char- 
ity, and  by  the  aid  of  the  dty  or  county. 

The  above-quoted  argument  of  counsel  was 
excepted  to;  but  there  is  nothing  in  the  rec- 
ord to  Indicate  that  tbe  matter  was  called  to 
the  attention  of  tbe  court,  or  that  the  court 
was  asked  to  rule  upon  it  The  matter  was 
urged  as  one  of  the  grounds  in  support  of 
the  motion  for  a  new  trial.  In  bis  reasons 
for  overruling  the  motion,  the  circuit  judge, 
in  referring  to  the  subject,  said:  "The  court 
is  unable  to  recall  tbe  remarks  as  alleged, 
and,  while  be  has  no  doubt  that  they  were 
made  as  alleged  by  counsel  for  defendant  be 
does  not  feel  that  they  were  so  prejudicial 
as  to  be  proper  grounds  Igr  a  n^jr  (ffl^-J^^^ 


62 


143  NORTHWESTEEN  REPORTEB 


(Micb. 


think  that  the  court  did  not  err  In  reaching 
this  conclusion,  In  view  of  the  testimony  and 
circumstances. 

[3]  Third.  Alleged  errors  In  the  charge, 
(a)  The  following  language  of  the  charge  Is 
complained  of:  "Mr.  Druck  claims  that  he 
was  hired  by  the  president  of  the  company; 
that  he  was  told  to  go  to  work  there  by  the 
president  of  the  company,  and  nerer  received 
any  notice  but  what  he  was  at  work  for  the 
company;  and  that  he  received  his  pay  from 
the  president  of  the  company.  •  •  •  On 
the  other  hand,  Mr.  Druck  claims  that  he  was 
hired  by  the  president  of  the  company,  acting 
in  his  capacity  as  president  or  general  mana- 
ger of  the  company,  and  that  as  long  as  he 
was  employed  there  he,  Druck,  had  no  no- 
tice or  information  that  he  was  not  in  the 
employ  of  the  company.  If  yon  find  that  Mr. 
Druck  was  so  employed,  that  Is,  hired  by 
Mr.  Nathan  Jarman,  acting  as  president  of 
the  company,  to  work  for  the  company,  he  re- 
mained and  was  the  employ^  of  the  company 
until  he  had  notice  of  the  arrangement,  or 
independent  contract,  which  the  defendant 
company  sets  up  as  existing  between  itself 
and  Mr.  David  Jarman." 

In  view  of  the  testimony  contained  in  the 
record,  a  part  only  of  which  we  have  quoted, 
and  of  the  rule  of  law  announced  in  Tousig- 
nant  v.  Shafer  Iron  Co.,  96  Mich.  87,  55  N. 
W.  681,  we  are  of  opinion  that  there  was  no 
error  in  that  part  of  the  charge  here  com- 
plained of. 

[4]  (b)  Error  is  also  assigned  upon  the  fol- 
lowing part  of  the  charge:  "It  was  the  cus- 
tom there,  after  a  blast  had  been  fired,  to 
examine  the  face  of  the  cllfT,  and  to  warn 
any  of  the  workmen  who  might  undertake  to 
work  at  or  near  the  place  of  the  blast,  or 
within  dangerous  proximity  of  the  place  of 
the  blast — if  they  undertook  to  do  such  work 
before  the  cliff  had  been  inspected,  it  was  the 
custom  to  warn  them  against  going  there. 
In  other  words,  it  was  the  custom  to  inspect 
the  cliff  and  bar  out  loose  pieces  of  rock, 
before  workmen  were  allowed  or  permitted, 
without  warning,  to  work  under  the  cliff.  No 
warning  was  given  Mr.  Druck  according  to 
his  testimony,  and  no  witness  claims  that  he 
was  warned." 

It  is  the  contention  of  appellant  that  the 
only  custom  that  the  record  shows  was  that 
after  every  blast  the  cliff  was  Inspected  to 
a  point  about  20  feet,  at  the  farthest,  on 
both  sides  of  the  point  of  blast,  and  that  the 
effect  of  a  blast  was  never  known  to  reach 
beyond  20  feet  on  both  sides  of  the  point  of 
blast,  and  that  custom  had  established  an  in- 
spection of  the  cliff  to  these  points  after  each 
blast 

Upon  the  subject  of  Inspection  Sherman 
Cassell,  the  foreman,  testified  that  after  a 
blast,  and  before  the  men  were  permitted  to 
return  to  work,  he  generally  took  a  man  or 
two  with  him,  and  went  on  top  and  saw  that 
all  the  loose  stuff  was  poked  off,  and  so  be- 


low; that  he  always  did  that;  that  some 
of  the  men  might  return  to  the  ledge  and 
work  in  other  parts  of  the  quarry  where  it 
was  not  dangerous;  and  that  he  was  in  the 
habit  of  warning  men  from  the  dangers  of 
loose  rock.  It  is  true  that  this  witness  testi- 
fied that  in  his  Judgment  a  blast  set  off  there, 
where  they  had  five  or  six  holes  drilled  in, 
and  filled  with  dynamite,  would  not  affect  or 
disturb  the  face  of  the  ledge  more  than  15 
feet  from  each  side  of  the  end  of  the  Imttery 
holes,  and  all  the  way  to  the  top;  that  he 
did  not  think  there  would  be  very  much  vi- 
bration across  the  entire  ledge.  Other  wit- 
nesses varied  the  distance  affected,  and  all 
testified  that  after  a  blast  it  was  the  cnstom 
to  examine  the  face  of  the  ledge  to  determine 
whether  there  was  any  loose  rock  or  not. 

The  plaintiff  testified  that  he  was  injured 
by  a  falling  rock  at  a  point  about  50  feet 
from  where  a  blast  had  taken  place  the  aft- 
ernoon of  December  18th,  the  day  before. 
Upon  this  question  the  main  contention  of 
defendant  was  that  there  had  been  no  blast 
the  day  before,  and  hence  no  warning.  Wheth- 
er there  had  been  any  blasting  done  the  da; 
before  was,  on  defendant's  motion,  made  the 
subject  of  a  special  question  to  the  Jury,  and 
they  answered  that  there  was  such  a  blast 
on  December  18th. 

We  think  that  the  trial  court  in  the  charge 
properly  confined  the  place  of  inspection  at  or 
near  the  place  of  blasting,  or  within  danger- 
otis  proximity  to  the  place  of  blasting,  and 
did  not  leave  the  Jury  to  infer  that  it  was 
the  custom  to  inst>ect  the  entire  cliff.  We 
discover  no  error  in  that  portion  of  the 
charge. 

[5]  Fourth.  Did  the  court  err  in  denying 
the  motion  for  a  new  trial?  The  grounds  of 
the  motion,  not  already  covered,  were  that 
the  verdict  was  against  the  weight  of  the 
evidence,  and  was  not  Justified  by  the  pre- 
ponderance of  the  evidence.  Upon  these 
points  the  circuit  Judge,  in  giving  his  reasons 
for  denying  the  motion,  said:  "The  weight  of 
the  evidence  is  for  the  determination  of  the 
Jury;  the  court  being  of  the  opinion  that 
there  was  sufficient  evidence  to  go  before 
the  Jury,  upon  which  to  render  a  verdict, 
and  that  the  same  was  submitted  to  them 
under  proper  instructions,  at  least  under  in- 
structions, as  to  which  the  defendant  can 
find  no  objection,  in  that  it  was  sufficiently 
favorable  to  it,  and  that  the  verdict  of  the 
Jury  must  stand." 

A  careful  examination  of  the  entire  record 
leads  us  to  agree  with  this  conclusion.  Up- 
on the  main  questions  involved,  the  law  of 
the  case  was  settled  when  it  was  first  before 
us.  The  learned  trial  court  followed  the 
opinion  of  this  court  in  submitting  the  ques- 
tions of  fact  to  the  Jury.  Upon  the  two 
main  questions  Involved,  the  defendant  by 
submitting  special  questions  to  the  jury  must 
be  held  bound  by  the  answers  given  to  such 
questions.    Stevens  v.  Rose,  69  Mich.  259-264, 
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°i7  N.  W.  205;  Swanson  y.  Electric  Light, 
«tc.,  Co.,  113  Mich.  603,  71  N.  W.  1098. 

The  role  Is  well  settled  that  this  court  will 
onl.T  reverse  a  case  upon  the  question  of  the 
weight  of  the  evidence  when  the  verdict  Is 
against  the  overwhelming  weight  of  the  evi- 
dence. The  verdict  must  be  clearly  against 
the  great  weight  of  the  evidence  to  require 
this  court  to  ovetTuIe  the  decision  of  the  cir- 
cuit lodge  in  refusing  a  new  trial.  Gardiner 
T.  Conrtrlght,  165  Mich.  54,  62,  180  N.  W. 
322;  Fike  v.  Pere  Marquette  R.  Co.,  140  N.  W. 
use.  We  cannot  say  that  the  yerdict  In  this 
rase  was  against  the  overwhelming  weight  of 
the  evidence.  In  the  light  of  the  record. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  of  the  circuit  court  is  af- 
firmed. 


BELLAIRB  v.  WORCESTER  LUMBER  CO., 

Limited. 
(Sapreme  Court  of  Michigan.    Sept  30,  1913.) 

1.  Navioabix  Waters  (|  39*)  —  Ripabiak 
Pbopribtok— DUTT  TO  Cleab  Stseau. 

No  obligation  rests  on  a  riparian  owner  to 
clear  or  deepen  a  stream  flowing  through  bis 
tend  in  order  to  make  it  navigable  for  any  pur- 
pose, so  that,  where  a  log  jam  was  caused  by  a 
bitch  tree  leaning  over  the  river,  resulting  in 
damage  to  plaintiffs  land  from  overflow,  plain- 
tiff was  not  guilty  of  contributory  negligence  in 
permitting  the  tree  to  remain. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  §|  21,  53,  82,  103,  112,  117, 
127,  23&-244;   Dec.  Dig.  |  30.*] 

2.  Navioabix  Watebs  (g  39*)— Tbahspokta- 
noM  of  Logs— Injubdss  to  Land— Negu- 
QEKCE— Question  for  Jury. 

In  an  action  for  injuries  to  the  land  of  a 
riparian  proprietor  by  overflow  caused  by  a 
log  jam  in  the  river,  evidence  held  to  authorize 
mibmisdon  of  the  question  of  defendant's  neg- 
ligence in  floating  the  logs  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  §121,  53,^,  103,  112,  117, 
127,  239-244 ;   Dec.  D^.  {  39.*] 

3.  Navzoablk  Waters  (§  .W)— Tkanspobta- 
TioH  of  Logs. 

Persons  engaged  in  driving  logs  on  a  river 
not  navigable  for  that  purpose  are  not  liable  for 
damages  caused  by  jams  formed  by  natural 
canaes,  unless  by  the  exercise  of  due  care  the 
formation  of  the  jams  could  have  been  avoided; 
bat  it  is  their  duty  to  exercise  due  diligence  in 
mnnmg  the  logs  and  breaking  the  jams,  and,  if 
they  do  not,  will  be  liable  for  such  damages  as 
may  be  caused  thereby.         % 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters.  Cent  Dig.  M  21,  63,  82,  103,  112,  117, 
127,  2a&-244 ;  Dec.  Dig.  {  39.*] 

4.  Damages  (§  138*)— Injury  by  Log  Jam— 
Vebdict— Excessive  NESS. 

In  an  action  for  injuries  to  the  land  of  a 
riparian  proprietor  by  the  overflow  of  a  river 
doe  to  a  negligent  log  jam,  a  verdict  awarding 
plaintiff  |1,057  for  injuries  to  the  land  held  ex- 
cessive, and  not  justified  by  the  evidence  or 
instmetiona. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  gf  297,  298 ;   Dec.  Dig.  g  138.*] 

5.  Dakages  (g  108*)— Injubies  to  Land  by 
Loo  Jam— Mkasube  of  Damage. 

Where  riparian  land  was  overflowed  be- 
ranse  of  a  negligent  log  jam,  and  it  appeared 


that  the  injury  to  the  acreage  damaged,  which 

was  shown  to  consist  of  several  spots  distributed 
over  different  parts  of  the  farm,  depreciated  the 
value  of  the  whole  farm,  the  damages  would  not 
be  limited  to  the  difference  in  value  of  the  spots 
injured ;  but  the  measure  of  damage  was  the 
damage  done  to  the  farm  as  an  entirety. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  g  273;   Dec.  Dig.  g  108.*] 

Error  to  Circuit  Court,  Houghton  County; 
Albert  T.    Streeter,  Judge. 

Action    by    Joseph    Bellalre   against   the 
Worcester  Lumber  Company,  Limited.    Judg- 
ment for    plalntift  for  |1,057,   and   defend- 
ant brings  error.     Reversed,  and  new  trial* 
granted. 

Argued  before  STEER  E,  C.  J.,  and  MOORE, 
McALVAT,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 

AUen  F.  Rees,  of  Houghton,  for  appellant. 
O'Brien  &  Le  Gendre,  of  Laurinm  (George 
O.  Driscoll,  of  Ironwood,  of  counsel),  for 
appellee. 

STEERB,  0.  J.  Plaintiff  recovered  from 
defendant  a  verdict  and  judgment  In  the 
circuit  court  of  Houghton  county  in  the  sum 
of  $1,057  for  damages  claimed  to  have  been 
done  his  land  by  defendant  while  driving 
logs  down  Sturgeon  river  in  the  spring  of 
1008. 

The  Sturgeon  river  Is  a  well-known  log-  . 
ging  stream  of  the  upper  peninsula  of  Mich- 
igan; large  quantities  of  forest  products 
having  been  cut  on  its  shores  and  tributaries, 
and  driven  down  it  each  spring  in  the  time 
of  high  water  for  many  years. .  It  is  admit- 
tedly a  navigable  stream  for  such  purposes. 

Plaintiff  is  a  farmer,  owning  and  occupy- 
ing a  farm  of  80  acres  bordering  on  said 
river  near  its  mouth  in  a  section  of  low,  fer- 
tile land  known  as  "Sturgeon  river  flats." 
The  action  of  the  river  through  these  flats 
has  caused  Its  banks  to  be  slightly  higher 
than  most  ot  the  adjacent  lands,  which,  lie 
but  little  above  the  surface  of  the  water  at 
its  normal  stage,  and  during  the  spring 
freshets  the  flats  are  often  overflowed. 

Defendant  is  a  lumbering  company,  oper- 
ating a  sawmill  at  Chassel,  near  the  mouth 
of  the  river,  and  at  the  time  in  question  bad 
been  lumbering  its  timber  lands  upon  said 
stream  and  its  tributaries  for  several  years, 
floating  the  logs  down  it  to  its  mill. 

In  the  spring  of  1908  defendant  drove  its 
logs,  which  were  cut  at  various  points  up 
the  river,  down  to  the  mill  as  usual.  On 
April  20th,  shortly  after  the  drive  started,  a 
log  jam  formed  in  the  river  nearly  a  mile, 
by  the  winding  channel,  below  plaintifTs  bouse, 
and  on,  or  just  below,  his  land  at  a  point  where 
a  large  birch  tree  grew  leaning  over  the  wa- 
ter, damming  the  stream  so  as  to  cause  the 
river  above  to  rise  and,  overflow  his  property, 
spreading  logs  and  sand  over  a  portion  of  it, 
cutting  the  banks  and  washing  a  new  chaimel 
across  a  sharp  bend  of  the  winding  stream. 
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Defendant's  negligence  and  the  resnlting 
Injury  are  stated  in  plaintiff's  declaration 
to  consist  of  wrongfully  and  negligently  per- 
mitting the  logs  defendant  was  driving  to 
accnmnlate,  obstruct,  and  dam  up  said  river 
on  plalntHfs  land,  and  neglecting  to  proper- 
ly direct,  drive,  and  float  said  logs  so  as  to 
keep  them  clear  of  the  land,  whereby  said 
river  became  greatly  dammed  np;  and  that 
defendant  did  also  wrongfully  and  negligent- 
ly fall  to  furnish  a  sufficient  number  of  men 
to  drive  the  logs  without  Jamming,  as  a 
consequence  of  which  neglect,  plaintiff's  land 
'was  overflowed,  logs,  sand,  and  other  debris 
deposited  thereon,  the  soil  washed  out  and 
gullied,  and  a  new  channel  cut,  rendering 
it  necessary  to  build  breakwaters  to  protect 
the  banks  and  a  bridge  to  reach  a  portion  of 
the  land  cut  off  by  the  new  channel. 

At  the  conclusion  of  plaintiff's  testimony, 
and  again  at  the  conclusion  of  all  the  evi- 
dence, defendant's  counsel  moved  for  a  di- 
rected verdict  in  its  favor,  for  the  reason 
there  was  no  evidence  of  negligence  on  the 
part  of  defendant,  and,  if  there  was  any  evi- 
dence of  the  Jam  damaging  the  premises  in 
question,  plaintiff  was  guilty  of  contributory 
negligence;  again,  after  verdict  and  Judg- 
ment, moving  for  a  new  trial,  because  the 
verdict  was  against  the  great  weight  of  evi- 
dence, was  excessive,  and  contrary  to  the 
instructions  of  the  court  These  motions 
were  denied,  and  defendant  has  brought  the 
case  here  for  review  on  a  writ  of  error. 

[1]  The  contributory  negligence  Imputed 
to  plaintiff  I9  his  permitting  the  birch  tree, 
which  leaned  over  the  river  where  the  Jam 
formed,  to  remain  there,  as  a  menace  and, 
as  It  proved,  an  obstruction  to  the  drive. 
Had  it  been  shown  plaintiff  was  guilty  of 
some  affirmative  act  In  that  connection,  this 
contention  might  require  more  serious  con- 
sideration. Defendant's  own  testimony  dis- 
closed that  along  the  river  there  were  a 
great  many  leaning  cedar,  birch,  and  other 
trees,  and  that  for  trees  upon  the  declining 
shores  to  tip  or  lean  over  the  water  was  "a 
common  occurrence  along  the  river  bank." 
This  birch  was  growing  on  the  shore  of  the 
stream  in  its  natural  state,  undisturbed  ex- 
cept by  the  operations  of  nature.  It  is  not 
shown  that  plaintiff  ever  disturbed  it  In 
any  manner,  or,  though  it  leaned  low  over 
the  water,  that  it  ever  Interfered  with  the 
natural  flow  of  the  river.  The  trouble  came 
from  defendant's  use  of  the  river  for  pur- 
poses of  navigation  in  driving  its  logs  upon 
it  No  obligation  rests  upon  a  riparian  own- 
er to  clear  or  deepen  a  stream  flowing  past 
or  through  his  laud  to  make  it  navigable  for 
any  purpose.  Defendant's  rights  upon  this 
river,  through  plaintiff's  land,  were  its  use 
for  such  navigation  as  it  was  naturally 
adapted  to,  which  was  the  floating  of  logs. 
For  that  use  it  was.  In  its  nature,  a  highway. 
Defendant  had  the  right  to  so  use  it  in  the 
customary  and  ordinarily  prudent  manner. 


When  thus  nslng  it,  defendant  was  not  lia- 
ble for  any  damages  resulting  to  adjacent 
lands  by  reason  of  its  proper  and  prudent  ex- 
ercise of  such  right  For  any  abuse  or  neg- 
ligent misuse  of  such  right  resulting  in  In- 
Jury  to  the  shore  owner,  it  would  be  liable. 
These  principles  are  too  well  established  In 
tills  state  to  require  discussion  or  citation 
of  authority. 

[2]  We  are  unable  to  accept  defendant's 
contention  that  there  was  no  evidence  of  neg- 
ligence on  its  part  to  be  submitted  to  a  Jury. 
It  is  undisputed  that  while  defendant  was 
driving  its  logs  down  the  river,  a  Jam  formed 
on  or  Just  below  plaintiff's  land,  filling  the 
banlcs  several  logs  deep  at  the  Jam,  and  ex- 
tending upstream  through  irfaintiff's  proper- 
ty for  some  distance,  variously  stated  by 
different  witnesses  at  from  600  or  700  feet 
to  a  quarter  or  a  third  of  a  mile ;  that  none 
of  defendant's  men  were  within  6  miles 
of  the  Jam  when  It  occurred,  nor  at  least  un- 
til 2  nights  and  a  day  later,  as  stated  by 
defendant's  foreman,  and  2^  days,  as  stated 
by  a  witness  of  plaintiff,  who  saw  the  Jam 
form,  and  assisted  his  father  in  an  unsuc- 
cessful attempt  to  break  It  after  which  the 
father  sent  word  to  defendant  being  solicit- 
ous about  the  matter  because  he  owned  and 
resided  upon  land  further  down  the  river. 

[3]  It  is  well  settled  that  parties  engaged 
in  driving  logs  upon  a  river  naturally  navi- 
gable for  such  purpose  are  not  liable  for 
damages  caused  by  Jams  formed  by  natural 
causes,  unless,  by  the  exercise  of  due  care, 
the  formation  of  such  Jams  could  have  been 
avoided ;  but  it  is  "their  duty  to  exercise  due 
diligence  in  running  the  logs,  and  in  breaking 
such  Jams  as  are  formed  by  natural  causes," 
and  "they  would  be  liable  for  such  damage 
as  may  be  caused  from  unnecessary  or  un- 
reasonable delay  In  removing  them.  They 
are  required  to  use  due  diligence,  and  to 
employ  such  number  of  men  and  means  as 
will  accomplish  the  purpose  of  breaking  such 
Jams  within  a  reasonable  time,  having  In 
view  all  the  circumstances."  Bauman  v. 
Pere  Marquette  Boom  Co.,  66  Mich.  544,  33 
N.  W.  508. 

PlaintifTs  testimony  tended  to  show  that  in 
driving  this  river  It  was  necessary  and 
customary  to  kees  men  along  with  the  logs 
to  "pike  them  along";  that  this  Jam  formed 
at  the  head  of  the  drive  shortly  after  the  logs 
began  to  run  at  that  point;  that  there  were 
no  men  coming  along  with  that  end  of  the 
drive,  nor  within  over  five  miles  of  it,  and 
that  none  of  defendant's  men  reached  there 
until  2^  days  later,  and  then  only  after  no- 
tice of  the  Jam  was  sent  to  defendant  by  out- 
side parties ;  that  after  the  Jam  formed  logs 
were  continually  sent  down  against  it  from 
upstream,  so  that  as  It  Increased,  the  river 
was  Jammed  with  logs  to  its  bottom  for  some 
distance  above,  through  plaintUTs  land,  set- 
ting back  the  water,  and  causing  it  to  cut 
through  the  banks,  flooding  plaintUTa  fields. 


MidL) 


BELLAIRE  T.  WORCESTER  LUMBER  CO. 


65 


catting  a  new  channel  across  a  bend  before 
teUef  came. 

With  Boch  testimony  In  the  case,  defend- 
ant's negligence  was  a  question  for  the  Jury. 
In  Anderson  v.  Thunder  Bay  Rlrer  Boom  Co., 
«1  Mich." 489,  28  N.  W.  618,  Involving  the 
flooding  of  lands  by  a  Jam  of  logs  which  de- 
fendant was  driving.  It  Is  said:  "It  was  for 
the  defendant  to  show  the  actnal  condition 
of  tbe  logs  and  of  the  water,  and  to  state 
what  was  done  to  move  the  logs  and  prevent 
tile  overflow,  and  then  it  was  for  the  jnry 
to  determine  whether  or  not  there  were  un- 
necessary Jams  causing  the  flowage  and  dam- 
age." See,  also,  Hopkins  v.  Butte  &  M.  Conv. 
Co,  16  Mont  356,  40  Pac.  865. 

[4]  While  we  conclude  that  there  was  evi- 
dence to  go  to  the  jury  on  the  questions  of 
its  negligence  and  resulting  damage,  a  care- 
fnl  examination  of  the  record  Impels  to  tbe 
Tlew  that  defendant's  contention,  presented 
In  Its  motion  for  a  new  trial,  that  the  ver- 
dict was  contrary  to  the  instructions  of  the 
court,  and,  in  part  at  least,  against  the 
weight  of  evidence  and  excessive.  Is  well 
founded. 

The  Jam  of  logs  occurred  on  April  20tb,  at 
a  time  when  there  were  no  growing  crops 
npon  the  land.  The  flooding  of  Sturgeon 
river  flats  by  spring  freshets  is  an  annual 
occurrence.  The  land  is  said  to  be  enriched 
from  the  sUt  distributed  over  it  during  these 
floods,  which  are  accounted  a  general  benefit ; 
the  soil  of  the  flats  being  known  as  a  silt 
loam.  Plaintiff  claims,  however,  that  the 
flood  from  tbe  Jam  was  more  sudden  and 
severe  than  the  natural  ones;  that  it  cut 
through  the  retaining  banks.  Instead  of 
qaietly  flowing  over  them,  and  carried  quan- 
tities of  sharp  sand,  instead  of  floating  slit, 
npon  his  fields,  leaving  a  coarse  and  sterile 
deposit  of  sand  in  the  lower  places,  through 
which  vegetation  would  not  grow,  smother- 
ing tbe  meadows,  and  destroying  the  fertility 
of  tbe  soil ;  that  it  cut  a  new  channel  'across 
a  bend  of  the  river,  and  shut  off  access,  with- 
ODt  a  bridge,  to  land  within  the  former  bend 
of  tbe  stream,  and  that,  to  restrain  future 
excessive  overflow  and  prevent  the  banks 
from  further  washing.  It  was  necessary  to 
build  revetments  at  certain  places  to  keep 
tbe  river  In  its  channel. 

Tbe  neck  of  land  across  which  the  new 
cliannel  cut  is  conceded  to  have  been  very 
narrow;  a  surveyor  sent  by  defendant  to 
measure  and  compute  areas,  and  whose  tes- 
timony in  that  particular  is  not  disputed, 
states  It  was  not  over  15  feet  across  it  from 
one  bank  to  the  other,  and  tbe  area  washed 
out  by  this  new  channel  was  fifty-seven 
thousandths  of  an  acre.  The  river  formed 
quite  a  large  loop  at  this  point,  mostly  on 
adjoining  lands;  tbe  portion  of  plaintiff's 
land  within  tbe  loop  being  a  small  triangle, 
which  was  not  cultivated.  Defendant's  tes- 
timony is  to  the  effect  that  there  were  no 
BQch  unusual  results  as  claimed  by  plaintiff; 
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that  about  the  same  amount  of  land  was 
flooded  and  in  the  same  manner  as  usual  at 
that  time  of  the  year;  that  good  crops 
subsequently  grew  upon  the  land  claimed  to 
have  been  Injured  by  tbe  deposit;  that  the 
washing  of  the  banks  and  cutting  of  the 
short  new  channel  was  the  natural  result  of 
the  spring  freshet,  and  did  little,  if  any,  dam- 
age The  conflicting  testimony  upon  this 
subject  presented,  of  course,  an  issue  of  fact 
for  the  Jury  within  certain  limits;  but,  ac- 
cording to  a  map  of  tbe  locality  upon  which 
plaintiff  and  his  witnesses  pointed  out  the 
portions  claimed  to  have  been  injured  by  the 
overflow,  there  were  less  than  3%  acres 
injured  by  the  deposits  upon  them.  Tbe 
highest  es^mate  given  by  any  of  them  was 
6  acres.  The  trial  Judge,  in  his  charge  to 
tbe  Jury,  said:  "But  tbe  highest  value  that 
is  put  npon  that  land,  gentlemen,  is  |65 
(per  acre).  The  lowest  value  which  Is  put 
upon  the  land  In  Its  present  condition  is  |10 
(per  acre),  so  that  the  amount  of  damages 
to  be  allowed  for  tbe  acreage,  whatever  It 
was.  If  any,  must  be  between  those  two  ex- 
tremes, and  In  arriving  at  that  you  will  con- 
sider the  testimony  of  the  other  witnesses 
varying  from  no  damage  at  all  to  this  $65." 

The  testimony  sustains  these  statements 
as  to  tbe  highest  and  lowest  values,  and  ac- 
cording to  plainturs  highest  and  lowest  es- 
timates we  flnd  not  to  exceed  flve  acres  of 
his  land  were  damaged  $55  per  acre,  amount- 
ing to  $275.  Tbe  court  further  instructed 
the  Jnry  that  by  tbe  pleadings  and  proceed- 
ings during  the  trial  "there  was  no  question 
of  any  bridge  across  the  cut-off  or  access  to 
lands  further  up  the  river  except  tbe  damage 
by  the  soil  actually  taken  away"  and  "Injury 
to  that  acre  and  threeKjuarters  or  two  acres, 
which  was  testified  to  In  this  case,  the  ex- 
treme value  I  think  was  put  at  $20  an  acre, 
$10  or  $20,  but  no  further."  It  could  well  be 
contended  that  the  straightening  of  the  river 
at  this  point  was  a  benefit  rather  than  an  In- 
Jury,  and  under  the  evidence  of  plaintiff  the 
damage,  if  any,  was  very  small. 

The  plaintiff  did  work  along  the  river, 
building  a  breakwater,  or  retaining  wall  of 
timber  to  prevent  the  current  further  cutting 
away  the  banks  and  flooding  his  land;  his 
estimate  of  the  cost  of  tliis  work  was  $557.25, 
and  it  was  bis  claim  that  this  was  made  nec- 
essary by  the  washing  of  the  natural  banks 
at  the  time  of  the  Jam.  It  is  the  contention 
of  defendant,  not  .only  that  the  testimony 
overwhelmingly  showed  that  this  work  was 
unnecessary,  of  little  value,  and  could  not 
have  legitimately  cost  what  plaintiff  claimed 
(which  might  be  a  question  of  fact),  but  that 
the  plaintiff  could  not  recover  under  any  cir- 
cumstances more  than  the  entire  value  of 
the  maximum  amount  of  land  which  he 
claims  was  damaged. 

[5]  If  it  appeared  that  the  Injury  to  the 
acreage  damaged,  which  was  shown  to  be 
several  spots  distributed  over  different  parts 
of  tbe  farm,  depreciated  the  whole  valueicrf 
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the  farm,  the  damages  wonld  not  be  limited 
by  the  difference  In  value  of  the  exact  spots 
injured.  The  measure  of  damage  would  be 
the  damage  done  to  plaintiff's  form  as  an  en- 
tirety through  defendant's  negligence,  what- 
ever the  various  elements  might  be. 

In  denying  defendant's  motion  for  a  new 
trial,  the  court  said:  "The  verdict  was  for 
a  larger  amount  than  was  warranted  under 
the  charge,"  and  It  may  be  added,  for  a  mani- 
festly larger  amount  than  was  warranted  by 
the  evidence. 

Accepting  plaintiff's  claim  that  defendant 
was  responsible  for  all  the  damages,  he  offers 
evidence  in  relation  to,  and  rejecting  all  of, 
defendant's  testimony  in  denial  and  reduction 
of  said  claim,  some  of  which  is  practically 
undisputed,  and,  taking  plaintiff's  highest 
estimates,  we  have  $276  for  the  reduction  in 
value  of  the  acreage  flooded,  and  1557.25  for 
labor  and  timber  in  buUding  a  breakwater, 
the  Items  of  which  are  not  given,  with  $20 
for  the  questionable  daim  by  reason  of  the 
cut-off,  as  mentioned  by  the  court  in  Its 
charge,  and  adding  Interest  from  the  date  of 
the  Jam  we  find  the  total  less,  by  a  substan- 
tial sum,  than  the  verdict  rendered.  It  is 
evident  that  the  verdict  is  beyond  any  testi- 
mony in  the  case  to  support  it 

In  our  opinion,  a  verdict  for  the  maximum 
amount  claimed  by  plaintiff  in  his  testimony 
would  be  excessive,  and  contrary  to  the 
weight  of  evidence  as  disclosed  by  this  rec- 
ord. 

The  Judgment  la  reversed,  and  a  new  trial 
is  granted. 
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(Supreme  Ck>ort  of  Michigan.     Oct  1,  1913.) 

1.  Wills    (|    88*)  —  Conbtrtjotion  —  Estate 

CONVETEn. 

A  deed  sranted  the  property  to  the  grantee 
"for  her  lifetime  only"  and  at  her  death  to  her 
le^  heirs,  excepting  her  present  husband,  their 
heirs  and  assigns,  also  reserving  a  life  estate  to 
the  grantors.  The  habendum  clause  was  to 
have  and  to  hold  the  premises  as  directed  with 
the  appurtenances  unto  the  grantee,  her  heirs 
and  assigns,  as  set  forth.  The  deed  contained 
the  usual  covenants.  That  as  to  possession 
warranted  that  the  grantee,  her  heirs  and  as- 
signs, "as  above  set  forth,"  should  have  posses- 
sion against  all  persons  lawfully  claiming  the 
whole  or  a  part  thereof.  Contemporaneous  to 
the  execution  of  the  deed  the  grantee  executed 
a  life  lease  to  the  grantors  granting  them  dur- 
ing the  life  of  both  the  property  In  question, 
which  at  the  death  of  both  should  revert  to  the 
lessor,  her  heirs  and  assigns.  Held,  that  the 
deed  was  not  testamentary  in  character  but  a 
grant  taking  effect  on  delivery  vesting  a  life 
estate  in  the  grantee,  and  on  her  death  the  es- 
state  passed  to  her  legal  heirs  subject  to  the 
life  estate  of  the  grantors. 

[Ed.  Note.— For  other  cases,  see  Wilis,  Cent 
Dig.  H  208-217;    Dec.  Dig.  {  88.»] 

2.  Adoption  (8  21*)— Adopted  Child— Rioht 
TO  Inhebit— "Legal  Heir." 

Comp.  Laws,  §  8780,  relating  to  adoption, 
provides  that  the  persons  adopting  a  child  shall 
thereupon  stand  in  the  place  of  a  parent  or 


parents  to  such  child  in  law  and  be  subject  to 
all  the  duties  and  entitled  to  all  the  rights  of 
parents,  and  such  child  shall  thereupon -become 
an  heir  at  law  of  such  person  or  persons  the 
same  as  if  he  or  she  were  the  child  of  such 
person  or  persons.  Held  tliat  whene  a  deed 
granted  certain  real  property  to  the  grantee 
and  her  "legal  heirs,"  the  word  "heirs"  wa» 
used  in  its  general  sense  and  included  a  child 
legally  adopted  by  the  grantee  and  her  husband. 

[Ei.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  gg  35,  36,  38-40;   Dec.  Dig.  g  21.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  6063,  6064.1 

Appeal  from  Clrcait  Court  Branch  Coun- 
ty, In  Chancery;  Frederick  W.  Knowlen, 
Jadge. 

Suit  by  Sarah  I.  Ultz  against  Charles  Up- 
ham  and  others.  Decree  for  complainant  and 
defendants  appeal.    Reversed  and  dismissed. 

Argued  before  STEERE,  C.  J.,  and 
MOORE,  McALVAY,  BROOKE,  KUHN, 
STONE,  OSTRANDER,  and  BIRD,  JJ. 

Clayton  C.  Johnson  and  Charles  C.  Cham- 
pion, both  of  Coldwater,  for  appellants.  H. 
H.  &  B.  E.  Barlow,  of  Coldwater,  for  appel- 
lee. 

STONE,  J.  The  question  presented  by  the 
bill  of  complaint  in  this  case  is  the  construc- 
tion of  the  granting  clause  of  a  certain  deed 
therein  described.  No  question  is  raised  by 
the  pleadings  as  to  the  Jurisdiction  of  eq- 
uity in  the  case  or  as  to  the  practice.  The 
history  of  the  transactions  involved  is  as  fol- 
lows: 

[1]  The  complainant  and  her  husband, 
John  A.  Ultz,  being  the  owners  by  the  entire- 
ties of  the  E.  %  of  the  S.  E.  \i  of  section  19. 
town  7  south,  range  8  west  Branch  county, 
Mich.,  excepting  one  acre  for  burying  ground, 
they  on  the  17th  day  of  February,  1892,  con- 
veyed the  said  land  to  Ida  A.  Ults  Upham, 
one  of  their  five  children,  by  deed  duly  deliv- 
ered, which  deed  contained  the  following  pro- 
vlsloq:  "And  by  these  presents  do  grant  bar- 
gain, sell,  remise,  release,  alien  and  confirm 
unto  the  said  party  of  the  second  part  for 
her  lifetime  only,  and  at  her  death  to  her 
legal  heirs,  excepting  her  present  husband. 
Oscar  J.  Upham,  their  heirs  and  assigns,  the 
Intention  of  this  instrument  being  to  create  a 
life  estate  only  in  said  second  party,  and  re- 
mainder In  said  second  parties  heirs,  except- 
ing therefrom  her  husband,  also  reservlns 
from  said  conveyance  a  life  estate  in  said  first 
parties."  The  habendum  clause  in  said  deed 
reads  as  follows:  "To  have  and  to  hold  said 
premises  as  above  described  with  the  appur- 
tenances unto  the  said  party  of  the  second 
part  and  to  her  heirs  and  assigns  as  above  set 
forth."  The  covenants  of  seisin  and  against 
incumbrances  are  in  the  usual  form,  and  the 
covenant  as  to  possession  is  in  the  following 
words:  "And  that  the  above  bargained  prem- 
ises In  the  quiet  and  peaceable  possession  of 
the  said  party  of  the  second  part  her  heirs 
and  assigns,  as  above  set  forth,  against  all 
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and  every  person  or  persons,  lawfully  claim- 
ing or  to  claim  the  whole  or  any  part  thereof, 
they  will  forever  warrant  and  defend." 

On  tbe  same  day,  to  wit,  February  17, 1892, 
Ida  ▲.  Ultz  Upham  executed  and  delivered  a 
life  lease  of  said  above-described  premises  to 
John  A.  Ultz  and  Sarah  I.  Uitz,  and  the  sur- 
Tlvor  of  tbem;  the  granting  clause  of  said  in- 
strument reading  as  follows:  "Does  by  these 
presents,  grant,  bargain,  sell,  remise,  release 
and  forever  quitclaim  unto  the  said  parties  of 
the  second  part,  during'  tbe  lifetime  of  both 
of  said  second  parties,  and  at  the  death  of 
I'Oth  of  said  second  parties  to  revert  to  said 
first  party,  hdrs  and  assigns.  The  survivor 
of  said  second  parties  to  have  sole  use  during 
lifetime."  The  habendum  clause  In  said  In- 
strument reads  as  follows:  "To  have  and  to 
hold  the  said  real  estate  to  the  said  parties 
of  the  second  part,  and  to  their  assigns,  to 
tbe  sole  and  only  proper  use,  benefit  and  be- 
hoof of  the  said  parties  of  the  second  part, 
and  assigns,  during  their  lifetime  as  afore- 
said." 

The  expressed  consideration  in  each  of  said 
deeds  was  one  dollar. 

No  child  was  bom  to  Ida  A.  Ultz  Upham 
during  her  lifetime.  On  August  16,  1009,  Os- 
car J.  Upham  and  Ida  A.  Ultz  Upham  regu- 
larly adopted  under  the  statute  a  child  nam- 
ed Charles  Sturm;  tbe  said  ctilld  thereafter 
being  known  as  Charles  Upham,  who  Is  one 
of  the  defendants  herein. 

John  A.  Ultz  died  January  16, 1911.  Ida  A. 
Ultz  Upham  died  testate  on  December  2, 1911, 
and  in  and  by  her  last  will  and  testament 
made  and  constituted  her  husband,  Oscar  J. 
I'pbam,  sole  legatee  and  devisee  of  all  her  es- 
tate, both  real  and  personal,  and  such  will  has 
been  duly  admitted  to  probate. 

Upon  the  bearing  evidence  was  offered  on 
behalf  of  complainant  and  received  against 
the  objection  of  the  defendants,  tending  to 
«how  that  John  A.  Ultz  and  Sarah  I.  Ultz,  the 
grantors,  intended  to  limit  the  grant  or  re- 
mainder to  themselves,  if  living,  at  the  time 
of  the  death  of  Ida  A.  Ultz  Upham,  and,  if  not 
so  living,  to  her  brothers  and  sisters. 

[2]  It  was  and  Is  the  claim  of  complainant 
that  the  words  "legal  heirs,"  used  in  the 
granting  clause,  and  the  word  "heirs"  In  the 
habendum  la  the  deed  from  John  A.  and  Sa- 
rah I.  Ultz  to  Ida  A.  Ultz  Upham,  were  used 
in  their  customary  and  ordinary  sense  and  did 
not  include  "contract  heirs"  or  "adopted 
bdrs,"  and  that  complainant,  being  the  moth- 
er and  only  surviving  i>arent  of  Ida  A.  Ultz 
Upham  at  tbe  time  of  her  debase,  became 
and  was  entitled  to  tbe  property  in  question 
under  the  statute  of  descent  then  In  force. 
From  a  decree  in  favor  of  complainant,  the 
defendants  have  appealed. 

On  the  part  of  the  defendants  it  is  not 
claimed  that  either  of  them  acquired  any  title 
to  the  lands  in  question  under  said  will,  but  it 
is  claimed  that  Charles,  the  adopted  child  of 
the  said  Oscar  J.  Upham  and  Ida  A.  Ultz  Up- 


ham, is  a  legal  heir  within  the  meaning  of 
the  deed  executed  to  Ida  A.  Ultz  Upham  and 
as  such  took  the  remainder  limited  to  the 
heirs  of  Ida  A.  Ultz  Upham  on  the  death  of 
the  latter,  subject  to  the  life  estate  of  Sarah 
I.  Ultz,  the  complainant,  and  that  the  deed 
and  life  lease  should  be  construed  together. 
It  is  also  urged  by  complainant  that  the  first 
deed  referred  to  was  testamentary  In  charac- 
ter. We  cannot  agree  with  this  claim  of  com- 
plainant The  Instrument  was,  in  our  opin- 
ion, a  deed,  taking  effect  on  delivery,  vesting 
a  life  estate  in  Ida  A.  Ultz  Upham,  and  at  her 
death  tbe  estate  to  go  to  her  legal  heirs,  sub- 
ject to  the  Ufe  estate  of  the  first  parties. 

Section  8780,  Compiled  Laws,  relating  to 
the  adoption  of  'children,  contains  the  follow- 
ing language:  "And  the  person  or  persons  so 
adopting  such  child,  shall  thereupon  stand 
in  the  place  of  a  parent  or  parents  to  such 
child  in  law,  and  be  liable  to  all  the  duties 
and  entitled  to  all  the  rights  of  parents  there- 
to, and  such  child  shall  thereupon  become 
and  be  an  heir  at  law  of  such  person  or  per- 
sons, tbe  same  as  if  he  or  she  were  in  fact 
the  child  of  such  person  or  persons." 

It  being  conceded  that  Charles  Upham  was 
legally  adopted  by  Ida  A.  Ultz  Upham  and 
her  husband,  Oscar  J.  Upham,  did  he  not 
thereupon  become  the  "legal  heir"  of  Ida  A. 
Ultz  Upham?  We  think  so.  Counsel  for 
complainant  have  called  attention  to  the  stat- 
ute of  descent  and  claim  that,  at  the  death 
of  Ida  A.  Ultz  Upham,  Charles  could  not  in- 
herit as  her  heir  under  the  statute  and  terms 
of  the  deed.  We  are  of  opinion  that  the  very 
language  of  tbe  adoption  statute  refutes  such 
claim  for  the  reason  that  he  "thereupon  be- 
comes an  heir  at  law  of  such  person  or  per- 
sons, the  same  as  if  he  or  she  were  In  fact 
the  child  of  such  person  or  persons."  Lan- 
guage could  not  well  be  stronger.  We  can 
see  no  difTerence  between  "an  heir  at  law" 
and  a  "legal  heir." 

This  view  is  in  accord  with  the  holding  of 
the  Supreme  Court  of  Illinois  in  ButterUeld 
V.  Sawyer,  187  lU.  698,  68  N.  B.  60a,  52  L. 
R.  A.  75,  79  Am.  St.  Rep.  246.  The  statute 
of  that  state  provided  that  an  adopted  child 
should  be  regarded  as  If  It  had  been  born 
in  lawful  wedlock  for  the  purposes  of  In- 
heritance "and  other  legal  consequences  and 
incidents  of  the  natural  relation  of  parents 
and  children."  A  deed  from  B.  to  his  daugh- 
ter conveyed  to  her  a  life  estate,  with  re- 
mainder to  her  child  or  children,  and  In  de- 
fault thereof  to  her  "heirs  generally,"  for- 
ever. The  daughter  died  without  children 
except  an  adopted  son.  It  was  held  that  such 
adopted  son  would  take  the  fee  simple,  under 
tbe  terms  "heirs  generally,"  in  preference  to 
the  collateral  heirs  of  the  daughter.  The 
court  there  said:  "It  is  earnestly  insisted 
on  behalf  of  appellants  that  the  grantor,  by 
the  terms  'heirs  generally,'  meant  'collateral 
heirs,'  but  we  find  no  warrant  in  the  deed 
for  so  holding.    The  deed  Itself  does  not  show 
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that  he  nsed  the  language  "heirs  generaUy* 
In  any  other  than  Its  commonly  accepted  le- 
gal sense.  To  bold  otherwise  Is  to  enter 
the  field  of  speculation  as  to  his  Intentions, 
which  is  not  permissible.  In  giving  construc- 
tion to  deeds,  we  are  confined  to  the  terms  of 
the  Instrument  itself ;  the  object  being  to  as- 
certain the  intention  of  the  grantor  as  ex- 
pressed by  the  language  used  and  not  the 
unexpressed  purpose  which  may  at  the  time 
have  existed  in  his  mind.  Where  there  Is 
no  ambiguity  in  the  terms  used,  or  where  the 
language  used  has  a  settled  legal  meaning, 
the  instrument  itself  is  the  only  criterion  of 
the  intention  of  the  party" — citing  cases. 

I^ess  latitude  is  allowed  in  the  construction 
of  deeds  than  in  the  construction  of  wills. 
.In  a  deed  the  word  "heirs"  in  a  general  com- 
prehensive sense  includes  all  who  stand  In 
a  relation  to  the  ancestor  that  will  entitle 
them  to  inherit  on  his  death,  and  it  includes 
an  adopted  child,  placed  by  the  statute  on 
an  equality  with  children  by  birth  for  the 
purpose  of  inheriting  from  the  adopting  par- 
ent Wallace  v.  Noland,  246  lU.  535,  92  N. 
E.  956,  138  Am.  St.  Rep.  247. 

Counsel  for  complainant  have  cited  in  sup- 
port of  their  position  Morrison  v.  Sessions, 
70  Mich.  297,  38  N.  W.  249,  14  Am.  St.  Rep. 
500.  An  examination  of  that  case  will  show 
that  it  involved  the  construction  of  a  will, 
and  the  court  was  able  from  the  surrounding 
circumstances,  which  were  peculiar  and  un- 
usual, to  arrive  at  what  was  actually  in  the 
mind  of  the  testator.  Speaking  of  the  tes- 
tator, the  court  said;  "But  he  left  a  will, 
and  the  only  question  is  the  proper  construc- 
tion of  that  will.  The  cardinal  principle  in 
the  interpretation  of  wills  is  to  arrive  at 
and  carry  out  the  intention  of  the  testator  If 
it  is  lawful."  We  think  that  the  question 
here  presented  was  not  passed  upon  in  that 
case.  It  should  be  borne  in  mind  that  noth- 
ing is  claimed  for  the  will  of  Ida  A.  Xlltz 
Upham  in  the  instant  case.  Defendant 
Charles  Upham  does  not  claim  under  the  wUl 
bat  under  the  deed  of  February  17,  1892. 
Relnders  v.  Koppelman,  94  Mo.  344,  7  S.  W. 
290,  referred  to  in  the  Morrison  Case,  was 
also  a  case  involving  the  construction  of  a 
will. 

Neither  la  the  instant  case  controlled  by 
Van  Derlyn  v.  Mack,  137  Mich.  146,  100  N. 
W.  278,  66  li.  R.  A.  437,  109  Am.  St  Rep. 
669,  4  Ann.  Cas.  879.  In  that  case  it  was 
held  that  the  adoption  statute  does  not  make 
such  children  heirs  of  the  kindred  of  the  per- 
sons adopting  them.  That  case,  however,  Is 
instructive  upon  the  subject  we  are  consider- 
ing and  shows  that  the  adoption  statute  gives 
power  to  the  child  to  Inherit  from  the  adopt- 
ing parent  It  also  shows  that  the  apparent 
inharmony  in  the  cases  in  the  different  states 
may  be  explained  by  the  varying  statutes. 
As  was  said  In  Helms  v.  Elliott,  89  Tenn. 
451,  14  S.  W.  931,  10  L.  R.  A.  535:  "The  law 


of  adoption  arbitrarily  establishes  for  the 
adopted  child  the  relation  of  heir  and  next 
of  kin  to  the  adopting  parent;  but  it  does 
not  establish  such  a  relation  to  the  descend- 
ants of  the  adopting  parent" 

Applying  the  familiar  rule  of  Jacobs  ▼. 
Miller,  50  Mich..  119,  15  N.  W.  42,  and  BoUo 
V.  Marvin,  130  Mich.  82,  89  N.  W.  563,  that 
in  the  construction  of  a  deed  the  intent  of 
the  grantor  is  to  be  gathered  from  the  whole 
instrument  that  the  language  employed  is 
to  be  taken  most  strongly  against  the  grantor, 
and  that  the  terms  of  a  deed  must  be  given 
their  legal  effect  we  are  constrained  to  hold 
that  the  premises  in  question  are  owned  in 
fee  by  the  defendant  Charles  Upham  subject 
to  the  life  estate  of  complainant  therein. 

The  decree  of  the  court  below  is  reversed, 
and  bill  of  complaint  dismissed,  an'd  a  de- 
cree will  be  entered  here  In  accordance  with 
the  prayer  of  the  defendant  Charles  Upham, 
and  the  views  herein  expressed.  The  de- 
fendants will  recover  their  costs  of  the  com- 
plainant to  be  taxed. 


ANDREWS,  Pros.  Atty.,  v.  AUER. 
(Supreme  Court  of  Michigan.     Oct  1,  1913.) 

1.  iHTOXICATINa    LlQUOBS    (|    58*)— Al,IKNS— 

Qualifications— Naiubalization. 

Evidence  that  an  alien,  who  had  taken  out 
bU  first  natuTalization  papers,  had  not  obtained 
hia  second  papers  when  he  made  his  sworn  ap- 
plication for  a  liquor  license,  stating  that  he 
was  a  citizen,  was  sufficient  to  show  that  he 
was  not  a  citizen  and  therefore  disqualified  to 
obtain  a  license. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  ||  68,  71,  72;   Dec  Dig.  { 

2.  Intoxicating  Liquors  (|  106*)— Licensb 
—  Illegal  Issuance  —  Cancellation  — 
B^uiTT- Jurisdiction. 

Where  defendant  an  alien,  illegally  ob- 
tained a  liquor  license  on  a  sworn  application 
that  be  was  a  citizen,  and  because  of  alienage  he 
was  disqualified  to  obtain  a  license,  equity  had 
jurisdiction  to  cancel  the  same  in  a  snit  on  re- 
lation of  the  prosecuting  attorney  vrithout  ref- 
erence to  the  fact  that  defendant  might  have 
been  prosecuted  criminally  for  the  illegal  sale  ot 
liquor. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  113,  115;  Dec  Dig.  S 
106.*] 

3.  Intoxicatino  Liquobs  (f  108*)— LiQuoB 
Licenses  —  Cancellation  —  Information 
—Right  to  Filb. 

Where  defendant  illegally  obtained  a  liquor 
license  on  a  false  application  alleging  that  he 
was  a  citizen,  the  prosecnting  attorney,  on  au- 
thority of  the  Attorney  General,  was  entitled  to 
file  an  information  in  the  nature  of  a  bill  in 
equity  to  obtain  a  decree  of  cancellation. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  116-118;  Dec  Dig.  i 
108.*] 

Appeal  from  Circuit  Goort,  Berrien  Coun- 
ty, in  Chancery;  George  W.  Bridgman, 
Judge. 

Suit  by  William  H.  Andrews,  Prosecuting 
Attorney,  against  Rupert  Auer  to  cancel  a 
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llqaor  license  issued  to  defendant  From  a 
decree  dismissing  tbe  bill,  complainant  ap- 
peals.   Beversed. 

Argued  before  STEEBB,  0.  J.,  and 
MOORE,  McALVAY,  BROOKE,  STONE, 
OSTRANDER,  and  BIRD,  JJ. 

Boger  I.  Wykes,  Atty.  Gren.,  and  Coolldge, 
Rlford  &  White,  of  Benton  Harbor,  for  ap- 
pellant. Burns  &  Hlllman,  of  Niles,  O'Hara 
k  O'Hara,  of  St  Joseph,  and  Tonuey  & 
Skinner,  of  Niles,  for  appellee. 

STONE,  J.  This  cause  was  commenced  by 
an  Information  In  the  nature  of  a  bill  In  eq- 
otty  filed  by  the  prosecuting  attorney  of  Ber- 
rien county,  on  the  relation  of  certain  prop- 
erty owners  of  the  city  of  Niles  In  that  coun- 
ty, praying  for  an  injunction  to  restrain  the 
defendant  from  continuing  the  retail  liquor 
business  in  the  city  of  Niles,  and  that  bis 
license  be  canceled  and  surrendered. 

It  appears  that  the  defendant  made  the 
Qsaal  application  under  oath  for  a  license  to 
engage  in  the  retail  liquor  business  at  119 
Main  street  Niles,  on  March  12,  1912,  in 
which  application  it  was  -expressly  stated 
that  defendant  was  at  the  time  a  citizen  of 
the  United  States,  and  of  the  state  of  Michi- 
gan, and  that  bis  residence  was  at  the  num- 
ber and  street  above  stated.  A  license  was 
Issued  to  defendant  by  the  county  treasurer 
for  the  year  beginning  May  1,  1912,  and  de- 
fendant accordingly  engaged  in  the  retail 
llqaor  business  at  the  place  named  in  the  ap- 
plication, where  be  so  continues  to  conduct 
the  businesa 

The  bill  of  complaint  was  filed  on  June  10, 
1912,  stating,  among  other  things,  that  the 
defendant  was  not  a  citizen  of  the  United 
States  but  was  bom  in  Germany  and  was 
and  is  a  subject  of  the  Emperor  of  Germany, 
and  that  he  had  never  been  naturalized  as  a 
dUzen  of  tbe  United  States.  The  bill  pray- 
ed for  relief  as  follows:  (A)  That  tbe  ap- 
proral  of  tbe  application  of  defendant  to  en- 
gage in  the  retail  liquor  business  be  by  the 
conrt  declared  null  and  void.  (B)  That  the 
license  issued  upon  said  application  be  de- 
creed Illegal,  unauthorized,  and  void,  and 
that  such  license  be  canceled  by  the  order 
and  decree  of  the  court  (C)  That  the  de- 
fendant be  restrained  and  enjoined,  by  an 
order  and  decree  of  the  court,  from  further 
carrying  on  or  engaging  In  such  business. 
The  d^endant  answered  wltbout  oath,  deny- 
ing the  allegation  of  tbe  bill  that  he  was  not 
a  dtizen  of  tbe  United  States. 

Tbe  cause  being  at  issue.  It  was  beard 
opon  testimony  taken  in  open  court  and  it 
appeared  that  tbe  defendant  had  taken  out 
Us  first  naturalization  paper  at  Ft  Wayne, 
Ind. ;  that  in  February,  1912,  he  went  to  St 
Joseph,  tbe  county  seat  for  the  purpose  of 
taking  out  his  second  naturalization  paper 
and  was  Informed  by  the  county  clerk  that 
tbere  must  be  a  publication,  and  that  he 
wonld  not  be  able  to  get  his  second  paper  or 
txcome  naturalized  as  a  citizen  of  tbe  Unit- 


ed States  until  September,  1912.  Upon  learn- 
ing that  he  could  not  be  naturalized  until 
September,  1912,  too  late  to  afford  him  any 
relief  as  to  his  proposed  liquor  license  In 
April,  1912,  defendant  made  no  further  effort 
to  become  naturalized,  but  on  March  12, 1912, 
made  his  application,  stating  under  oath  that 
he  was  a  citizen  of  the  United  States.  It 
further  appeared  that  defendant  had  admit- 
ted op  different  occasions  that  be  had  never 
obtained  bis  final  naturalization  paper.  Tbe 
trial  court  refused  to  grant  the  Injunction, 
denied  the  relief  prayed  for,  and  dismissed 
tbe  bill  of  complaint  The  complainant  has 
appealed. 

Upon  the  hearing  It  appeared  that  author- 
ity was  obtained  by  the  prosecuting  attorney 
from  the  Attorney  General  to  file  the  bill  of 
complaint  herein. 

[1]  In  the  absence  of  evidence  of  the  de- 
fendant we  think  the  evidence  warrants  tbe 
conclusion  that  defendant  was  not  a  citizen 
of  the  United  States.  It  seems  to  have  been 
the  opinion  of  the  learned  circuit  judge  that 
there  being  no  evidence  that  tbe  saloon  kept 
by  the  defendant  was  a  nuisance  as  matter 
of  fact  and  that  it  was  not  a  nuisance  per 
se,  a  court  of  equity  is  without  power  to 
grant  relief  in  such  a  case,  and  that  tbe 
complainant  should  be  relegated  to  tbe  crim- 
inal law  for  bis  remedy. 

[2]  The  complainant  urges  that  it  is  clearly 
established  that  the  license  to  tbe  defendant 
was  obtained  through  and  by  his  fraudulent 
and  false  representation  of  citizenship ;  and 
that  under  such  circumstances  a  court  of  eq- 
v\ty  has  the  power  to  and  should  cancel  the 
license  and  order  its  surrender,  although  tbe 
offense  might  be  punished  criminally  under 
the  provisions  of  the  statute  (section  36,  Act 
291,  Public  Acts  of  1909).  In  support  of  this 
position  our  attention  is  called  to  the  case  of 
State  V.  Zachnltz,  166  Mo.  307,  65  S.  W.  999, 
89  Am.  St  Bep.  711.  That  case  holds  that 
although  equity  has  no  jurisdiction  to  re- 
strain the  commission  of  a  crime,  yet  it  has 
jurisdiction  to  enjoin  a  jockey  club  from  ex- 
ercising a  privilege  under  a  license  fraudu- 
lently obtained,  until  such  license  may  be 
canceled,  although  the  statute  makes  the  ex- 
ercise of  such  a  privilege,  wltbout  a  license, 
a  misdemeanor.  A  footnote  to  the  case  as 
reported  in  the  American  State  Reports  above 
cited  is  as  follows:  "An  injunction  will  not 
issue  to  restrain  a  crime  or  a  criminal  pros- 
ecution. However,  tbe  fact  that  the  acts 
complained  of  constitute  a  violation  of  the 
criminal  law  does  not  prevent  their  being  en- 
joined"—dtlng  Faulk  V.  Mayor,  104  Ga.  24, 
30  S.  E  417,  41  L.  B.  A.  772,  69  Am.  St  Bep. 
128 ;  Klein  v.  Livingston  Club,  177  Pa.  224, 35 
Atl.  606,  34  L.  R.  A.  94,  55  Am.  St  Bep.  717; 
Vegelahn  v.  Ountner,  167  Mass.  92,  44  N.  E 
1077,  36  L.  B.  A.  722,  67  Am.  St  Bep.  443 ; 
Columbian  Athletic  Club  v.  State,  143  Ind. 
98,  40  N.  E.  914,  28  L.  B.  A.  727,  52  Am.  St 
Bep.  407 ;  Hamilton-Brown  Shoe  Co.  v.  Saxey, 
131  Mo.  212,  32  S.  W.  1106,  52  Am.  St  Rep 
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622;  monographic  note  to  Crelgbton  t.  Dab- 
mer,  85  Am.  St  Rep.  670-681. 

Tbe  antbority  of  courts  of  equity  to  cancel 
certificates  and  otber  instmments  executed 
by  government  officials  or  boards,  and  obtain- 
ed by  fraud,  or  obtained  Illegally,  Is  well  es- 
tablished. VanderbUt  v.  Mitchell,  72  N.  J. 
Eq.  910,  67  Aa  97,  14  L.  R.  A.  (N.  S.)  304. 

Tbe  Supreme  Court  of  the  United  States 
has  repeatedly  held  that  bills  in  equity  will 
lie  to  cancel  patents  obtained  from  the  gov- 
ernment by  fraud  of  the  patentee.  Johnson 
V.  Towsley,  13  Wall.  72,  20  L.  Ed.  485,  and 
cases  there  dted. 

In  the  Instant  case  an  active  fraud  is 
charged  and  proved.  We  may  well  lose  sight 
of  the  fact  that  the  defendant  might  be  pros- 
ecuted criminally,  for  we  have  frequently 
held  that  the  Jurisdiction  of  a  court  of  eq- 
uity is  concurrent  with  that  of  the  law 
courts  In  cases  of  fraud.  That  is  ejq>eclally 
true  where  the  courts  of  equity  may  grant 
more  complete  relief,  where  an  Instrument  is 
fraudulently  obtained,  by  compelling  cancel'' 
latlon  or  surrender  and  by  rendering  equita- 
ble relief.  The  rule  is  now  well  established 
in  this  state  that  equity  has  Jurisdiction  In 
all  cases  of  fraud,  where  complainant  is  en- 
titled to  relief  specifically  equitable,  and 
such  Jurisdiction  does  not,  In  all  cases,  de- 
pend upon  an  absence  of  legal  remedy. 
Where  one  has  obtained  an  Instrument  by 
fraud,  equity  has  Jurisdiction  to  cancel  It, 
lrresi>ective  of  the  legal  redress  that  the  in- 
jured party  may  obtain  In  an  action  at  law, 
either  as  plaintiff  or  defendant  The  follow- 
ing cases  supiwrt  this  doctrine:  John  Han- 
cock, etc.,  Ins.  Co.  ▼.  Dick,  114  Mich.  337,  72 
N.  W.  179,  43  L.  R.  A.  566;  Mactavish  t. 
Kent  Circuit  Judge,  122  Mich.  242,  80  N.  W. 
1086;  Mack  v.  Village  of  Frankfort  123 
Mich.  421,  82  N.  W.  209 ;  Noble  v.  Orandln, 
126  Mich.  383,  84  N.  W.  465;  Edwards  v. 
Tontine  Investment  Co.,  132  Mich.  1,  92  N. 
W.  491 ;  Fred  Macey  Co.  v.  Macey,  143  Mich. 
138,  106  N.  W.  722,  6  li.  R.  A.  (N.  S.)  1036; 
Hamilton  t.  Hulled  Bean  Co.,  143  Mich.  277, 
106  N.  W.  731 ;  Roberts  v.  Sholes,  144  Mich. 
215,  107  N.  W.  004 ;  Fidelity  Mut  Life  Ins. 
Co.  V.  Blain,  144  Mich.  218,  107  N.  W.  877 ; 
Beaton  v.  Tp.  of  Inland,  149  Mich.  658,  113 
N.  W.  361;  Culver  v.  Avery,  161  Mich.  322, 
126  N.  W.  439;  Oragg  v.  Maynard,  164  Mich. 
635,  129  N.  W.  723.  So  without  reference  to 
tbe  question  whether  a  criminal  prosecution 
or  other  action  at  law  would  lie,  we  are  of 
opinion  that  the  relief  asked  for  here  is  pe- 
culiarly wltUn  the  Jurisdiction  of  a  court  of 
equity. 

[3]  We  think  tliat  the  right  of  the  prose- 
cuting attorney  to  file  this  information  upon 
the  authority  of  the  Attorney  General  is  rec- 
ognized in  Village  of  Wolverine  v.  Circuit 
Judge,  162  Mich.  713,  127  N.  W.  744;  State 
V.  Zachnitz,  supra. 

A  proper  disposition  of  this  case  does  not 


render  it  necessary  for  ns  to  decide  whetlier. 
In  tfhis  state,  a  place  where  intoxicating  liq- 
uors are  sold  contrary  to  law  is  a  pnbllc  nui- 
sance per  se  or  not  We  are  of  the  opinion 
that  the  complainant  is  entitled  to  the  relief 
prayed  for  in  his  bill  of  complaint  and  a  de- 
cree may  be  entered  In  this  court  accordingly. 
The  decree  of  the  circuit  oonrt  is  reversed, 
with  costs  of  both  courts  to  the  complainant 


APPENZELLER  v.  APPENZELLER  et  nx. 

(Supreme  Court  of  Michigan.     Oct  1,  1913.) 

Deeds  (|  211*)— Fraud— Suffioiknct  of  Ev- 
idence. 

Evidence,  in  an  action  by  a  mother  to  set 
aside  a  deed  executed  to  her  son  and  two 
daughters,  held  insufficient  to  show  fraud  of 
tbe  son  and  his  attorney  in  procuring  execution 
of  the  deed. 

[£3d.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  U  637-647;   Dec  Dig.  {  211.*] 

Appeal  from  Circuit  Court  Saginaw  Conn- 
ty,  in  Chancery ;    William  G.  Gage,  Judge. 

Action  to  set  aside  a  deed  for  fraud  by 
Leah  Appenzeller  against  William  H.  Appen- 
zeller  and  wife.  Judgment  for  defendants, 
and  plaintlfr  appeals.    Affirmed. 

Argued  before  STEERE,  C.  J.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 

Riley  L.  Crane,  of  Saginaw,  for  appellant 
Snow  &  Snow,  of  Saginaw,  for  appellees. 

KUHN,  J.  In  this  proceeding  it  is  soaght 
to  set  aside  a  deed  given  by  complainant  to 
tbe  defendant  William  H.  Appenzeller  and 
his  two  sisters.  The  father,  Frederick  Ap- 
penzeller, died  in  Saginaw  on  September  28. 
1909.  He  had  been  in  tbe  mercantile  busi- 
ness in  different  places,  and  the  property 
covered  by  the  deed  in  question,  of  the  value 
of  about  $50,000,  was  the  result  of  the  earn- 
ings and  savings  of  himself  and  his  wife. 
Tbe  title  of  the  property  had  been  taken  in 
the  wife's  name  for  reasons  not  disclosed  by 
the  record.  The  defendant  WUliam  H.  Ap- 
penzeller, at  the  time  of  the  death  of  bis 
father,  was  residing  In  the  dty  of  Seattle. 
Wash.,  where  he  was  engaged  in  the  shoe 
business.  The  father  being  stricken  with 
paralysis  tbe  son  was  summoned  by  telegram 
and  arrived  in  Saginaw  about  a  month  before 
his  father's  death  and  remained  until  abont  a 
week  after  and  then  returned  to  Seattle  to 
dispose  and  arrange  his  property  matters  so 
that  he  could  come  back  to  Saginaw  to  re- 
main permanently.  It  is  his  claim  that  after 
his  father's  death  he  talked  over  the  proi>erty 
matters  with  his  mother,  and  that  she  sug- 
gested that  he  look  after  the  collection  of  the 
rents,  and  that  she  was  desirous  of  placing  the 
property  in  her  children's  name.  He  there- 
upon consulted  an  attorney,  who  advised  him 
that  a  deed  might  be  drawn  to  the  three 
children  reserving  a  life  estate  to  the  moth- 
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er.  He  clalma  to  have  Informed  his  mother 
of  this,  but  she  objected  to  the  attorney  who 
bad  been  suggested  and  proposed  that  he 
see  Mr.  Frank  Emerlck,  an  attorney  who  had 
done  some  business  for  the  father  during  his 
uretlme,  and  request  him  to  draw  the  deed. 
Tbis  was  done  and  a  deed  was  pr^tared,  and 
on  the  evening  of  October  11.  1909,  by  ar- 
rangement Mr.  Emerlck  took  the  deed  to  the 
borne  of  complainant  and  In  the  presence  of 
ber  daughter  Daisy,  her  son,  the  defendant 
William,  and  the  attorney,  Mr.  Emerlck,  she 
executed  a  deed  by  which  she  deeded  prac- 
tically all  the  property  to  the  three  children, 
reserving  to  herself  a  life  estate  "for  and 
during  her  natural  life,  together  with  the 
possession  and  control  thereof  and  all  the 
reots,  issues,  and  profits  thereof." 

The  testimony  of  the  complainant  and  her 
daughter  Daisy  is  In  sharp  conflict  with  the 
testimony  of  the  son  and  Mr.  Emerlck  as  to 
wbat  occurred  at  the  house.  It  is  the  claim 
of  complainant  that  as  her  other  daughter. 
Lulu,  was  very  111  at  Lake  Geneva,  Wis.,  they 
were  making  preparations  to  leave  Saginaw 
on  the  morning  of  the  12th  of  October  to 
visit  that  daughter,  and  they  did  leave  on 
that  day  and  were  accompanied  by  her  son, 
who  went  on  to  Seattle  after  remaining  a 
day  or  two  at  Lake  Geneva.  She  claims  that 
the  first  she  heard  about  Mr.  Emerlck  coming 
to  the  honse  was  when  ber  son  on  the  eve- 
ning before  leaving  at  about  7  o'clock,  came  to 
the  kitchen  where  she  and  her  daughter  were 
washing  dishes  and  said,  "Hurry  up,  Mr. 
Emerick  Is  coming  up  this  evening  to  see 
abont  collecting  the  rents  while  we  are 
away;"  that  when  Mr.  Emerlck  arrived 
there  was  no  talk  of  a  deed  or  transfer  of 
property;  and  the  typewritten  deed  was 
folded  and  only  partly  opened,  and  that  it 
was  not  read  to  her,  and  that  she  supposed 
that  she  was  signing  a  paper  with  reference 
to  the  rents  only.  She  testified:  "He  came 
in  at  8  o'clock  and  he  had  a  paper  in  hla 
pocket,  and  be  was  pretty  much  in  a  hurry, 
and  he  said,  'Mr&  Appenzeller,  I  want  you 
to  put  your  name  down  on  this  paper;  sign 
it'  He  read  a  little  but  not  very  much  of 
it  He  said,  'Each  child  should  share  and 
share  alike.'  So  I  thought  It  was  the  rents, 
nothing  but  a  lease;  and  that  was  all  he 
read;  and  he  says,  'Now  it  Isn't  necessary 
to  read  anything  else.'  He  said:  'It  Is  all 
right,  Mrs.  Appenzeller.  Put  your  name 
ri^t  down  hete.'  He  never  asked  me  to  read 
It  at  all,  and  I  didn't  think  there  was  any- 
thing else  only —  •  •  *  Q.  Then  your 
understanding  of  this  paper  was  that  he  was 
to  collect  the  rents  on  your  husband's  estate 
and  give  them  equally  to  the  three  children? 
A.  No,  my  share  would  come  out  of  that  Q. 
Well,  I  thought  you  said  Mr.  Emerlck  told 
yon  It  was  to  deed  It  to  your  three  children, 
share  and  share  alike?  A.  Share  and  share 
alike,  he  fixed  this.  Q.  I  say,  that  is  what 
you  say  you  have  understood  that  the  rents 


were  to  go  to  the  children,  share  and  share 
alike?  Xou  thought  he  meant  rent  from  the 
estate  of  your  husband.  Is  that  right?  A. 
Bents  from  the  estate.  Q.  Well,  now,  yon 
said  that  he  read  a  portion  of  it  to  you?  A. 
Yes,  sir.  He  told  me  share  and  share  alike. 
When  he  said  share  and  share  alike,  I 
thought  he  meant  the  children,  or  course.  I 
have  done  considerable  business  during  my 
lifetime  and  understand  it  I  have  seen 
deeds  of  property  and  signed  many  of  them. 
I  have  sold  property  of  my  own  and  signed 
deeds  for  it"  In  this  she  was  corroborated 
by  her  daughter  Daisy.  The  defendant  tes- 
tified to  an  entirely  Afferent  version  of  the 
transaction  and  said  that  his  mother  fully 
understood  the  arrangement  for  deeding  the 
property  before  Mr.  Emerick  arrived,  and  the 
deed  was  read  to  ber,  and  that  an  hour  was 
spent  in  discussing  and  explaining  its  de- 
talla 

Mr.  Emerick  testified  as  follows:  "Q.  How 
did  you  happen  to  draw  that  deed,  Mr.  Em- 
erick? A.  Mr.  Appenzeller  came  to  the  oflBce 
and  Informed  me  that  there  had  been  some 
family  conferences  in  regard  to  the  disposi- 
tion of  the  property  or  arrangement  of  the 
property;  that  he  consulted  Mr.  W.  E. 
Crane,  and  his  mother  objected  to  him  and 
desired  to  have  her  own  attorney,  which  was 
myself,  to  prepare  this  deed  and  look  after 
the  business;  and  he  said  to  me,  after  con- 
ferring together,  'She  desired  to  have  the 
conveyance  in  such  shape  as  to  retain  the 
property  during  her  life,  and  after  her  death 
to  be  divided  among  the  children.'  I  drew 
the  deed  in  accordance  with  those  instruc- 
tions and  suggestions.  Q.  Will  you  state  to 
the  court  what  took  place  at  the  time  this 
deed  was  signed  by  Mrs.  Appenzeller?  A. 
Well,  after  preparing  the  deed,  I  took  it  to 
my  residence  on  Michigan  avenue  about  a 
couple  of  blocks,  I  think,  from  where  they 
resided^  and  then  In  the  evening  I  walked 
down  Uiere,  and  when  I  came  to  the  house 
the  three  were  In  the  sitting  room.  We  all 
sat  abont  the  table  in  the  sitting  room ;  and 
I  remember  I  introduced  the  subject  and 
took  the  deed  from  my  pocket,  and  there  was 
some  conversation  before  the  pen  and  ink 
was  procured,  and  I  read  the  paper  over 
carefully  and  I  explained  It  repeatedly  to 
Mrs.  Appenzeller,  in  the  presence  of  her 
daughter  and  ber  son,  that  the  paper  was 
drawn  so  as  to  carefully  protect  her  life  es- 
tate and  her  property  interests  In  the  prop- 
erty during  her  life,  and  all  the  Income,  and 
so  forth,  and  then  at  her  death  to  be  equally 
divided  among  the  three  children.  I  was 
very  careful  about  the  matter,  I  remember, 
and  finally  after  reading  this  paper,  and  aft- 
er the  discussion  about  It  and  the  explana- 
tion of  It,  It  was  signed  and  I  took  the  ac- 
knowledgment of  Mrs.  Appenzeller  and  sign- 
ed It  also  as  a  witness.  The  deed  was  sign- 
ed upon  the  table  In  the  sitting  room  and  I 
put  It  In  my  pocket    Then  there^waa  qut^ 
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a  little  talk  about  the  matters  pertaining  to 
the  administration  of  the  estate;  and  the 
young  lady  went  out  somewhere  from  the 
room  and  brought  back  a  box  containing  pa- 
pers, and  I  stepped  around  on  the  other  side 
of  the  table,  and  when  I  saw  what  they  were 
I  examined  some  of  the  papers,  spoke  about 
the  probate  of  the  will  or  whether  there  was 
or  not  a  will.  Then  I  think  I  stated  to  the 
son,  who  apparently  had  charge  of  matters, 
to  fix  a  time  he  could  bring  all  these  papers 
to  my  ofBce  and  I  would  go  through  them 
carefully  and  see  what  there  was  to  it.  It 
was  arranged  that  I  should  take  charge  of 
the  legal  part  of  the  administration  of  the 
estate,  and  there  was  some  other  talk  about 
the  work  here.  The  paper  was  spread  out  at 
large  upon  the  table,  read  over,  and  signed 
by  her.  From  the  fact  it  was  a  woman,  and, 
it  has  been  my  invariable  custom  to  be  care- 
ful about  that,  I  will  say  that  was  my  pur- 
pose. Q.  At  that  time,  was  there  anything 
said  about  collecting  rents?  A.  Nothing  about 
that  subject  that  I  can  recollect  at  all.  Noth- 
ing said  about  my  collecting  rents.  There 
was  some  talk  about  the  estate  matters  and 
of  probably  finding  a  wllL"  On  cross-exam- 
ination: "I  have  been  a  lawyer  for  30  years. 
Did  some  business  for  Mr.  Appenzeller,  de- 
ceased. He  was  in  the  habit  of  coming  to 
my  office  at  times  in  consultation  in  regard 
to  his  various  properties;  sometimes  had 
trouble  with  his  tenants;  and  I  prepared 
some  leases  for  him.  One  piece  of  property 
he  had  on  Genesee  avenue  of  which  I  had  an 
abstract  made  and  examined  the  title.  He 
was  in  the  habit  of  coming  to  my  office  quite 
frequently.  I  knew  Mrs.  Appenzeller  quite 
well.  I  once  bought  a  piece  of  property  from 
them  and  she  came  to  my  office  some  two 
years  ago.  A  short  time  after  his  death,  I 
think  before  the  parties  went  West,  I  think 
some  of  the  papers  pertaining  to  the  estate 
were  left  at  my  office,  or  brought  there,  be- 
fore they  went  away.  I  was  employed  as  at- 
torney for  the  estate  within  ten  days  after 
his  death  and  before  they  went  West  I 
talked  with  Mrs.  Appenzeller  about  acting 
for  the  estate  prior  to  their  going  West  I 
think  it  was  the  same  day,  that  evening  aft- 
er the  execution  of  the  deed.  We  examined 
the  papers  that  night  We  were  looking  for 
the  will  that  night  among  those  old  papers. 
The  first  business  I  had  done  for  the  son 
here  was  in  this  case  appearing  as  his  solic- 
itor. The  son  gave  me  the  information.  I 
didn't  see  any  one  else  about  the  deed  prior 
to  going  to  the  house.  Q.  And  you  hadn't 
done  any  business  for  her?  A.  Well,  I  don't 
know  as  I  did  as  her  attorney.  I  did  for  her 
husband.  For  several  years  before  his  death 
and  during  his  sickness  and  after  his  death, 
I  was  attorney  for  the  family.  If  she  Iiad 
occasion  to  consult  any  one  she  consulted  me 
following  her  husband's  sickness  and  death. 
The  description  of  the  property  in  the  deed 
was  from  papers  that  the  son  brought  to  my 
office.    The  deed  included  ail  her  property. 


It  was  the  intention  to  Include  everything.  I 
went  to  her  house  about  7:30.  She,  lier 
daughter  and  son,  and  myself  were  the  only 
persons  there.  Q.  You  say  you  read  that 
deed  over  to  her?  A,  Surely,  I  read  it  all. 
I  read  some  portions  more  than  once  and 
the  entire  paper  carefully  once.  Q.  So  the 
daughter  and  widow  are  entirely  mistaken 
when  they  say  that  paper  was  not  read?  A- 
Entlrely  mistaken.  I  am  absolutely  sure.  I 
wouldn't  have  a  woman  sign  a  paper  with- 
out carefully  reading  it  Q.  What  did  she 
say  to  you  about  it?  A.  I  couldn't  assume 
to  give  the  exact  language,  but  I  know  I 
went  in  and  sat  down  and  took  the  deed 
from  my  pocket  Mrs.  Appenzeller  sat  near 
me,  the  daughter  across  the  table,  and  the 
son  near  by  somewhere ;  and  after  some  or- 
dinary conversation  I  produced  this  deed  and 
laid  it  upon  the  table,  and  I  called  attention 
to  it  and  said  it  was  a  deed  I  bad  drawn 
according  to  the  information  I  had  and  what 
I  thought  she  wanted,  and  I  read  the  paper. 
Then  I  carefully  explained  the  legal  etTect 
and  nature  of  the  instrument  particularly  as 
to  her  retention  of  the  life  estate  during  her 
life,  and  the  right  to  the  reception  by  her  of 
all  rents  and  incomes  during  her  life,  and 
after  her  death  to  go  to  the  three  children. 
Q.  You  don't  remember  anything  that  she 
said  about  It?  A.  Well,  I  wouldn't  attempt 
to  quote  her  exact  language.  I  know  she 
made  the  response  there  when  I  spoke  to  her 
and  that  she  was  satisfied.  Q.  Wouldn't  it 
strike  you  as  a  little  peculiar  that  a  woman 
deeding  away  all  the  property  she  owned, 
that  she  didn't  say  something  about  it?  A. 
Why,  she  did  say  something.  She  talked.  I 
couldn't  repeat  the  exact  words  she  used. 
It  seemed  to  be  perfectly  understood  and  she 
signed  it  readily.  I  saw  nothing  peculiar  in 
the  transaction  in  her  deeding  the  property 
to  her  own  children  and  reserving  a  life  es- 
tate. I  thought  it  was  a  very  equitable  ad- 
justment of  her  property  rights.  I  couldn't 
think  of  anything  possibly  better  for  her.  I 
had  the  paper  all  ready  for  her  signature 
when  I  went  there.  Q.  Was  there  anything 
said  there  at>ont  your  collecting  rents  for  her 
or  for  the  estate?  A.  I  can't  recall  a  single 
word  on  that  subject  I  think  the  rent  mat- 
ter came  up  after  she  came  back.  The  first 
I  recall  about  the  rent  matter  was  trouble 
with  a  tenant  in  one  of  the  stores.  I  never 
collected  rents  except  there  was  trouble.  I 
wouldn't  bother  with  It  She  collected  her 
own  rents." 

It  also  appears  that  about  a  year  after  the 
execution  of  this  deed  the  complainant  exe- 
cuted a  will  drawn  by  Mr.  Emerick,  by  whiclt 
she  gave  to  her  two  daughters  all  such  prop- 
erty as  she  stlU  possessed,  and  especially  re- 
ferred to  the  deed  in  the  following  language: 
"My  son,  William  H.  Appenzeller  has  already 
received  by  virtue  of  a  deed  executed  by  me 
and  recorded  in  the  register's  office  of  Sagi- 
naw county,  Michigan,  an  undivided  one- 
third  of  my  real  estate  described  in   said 
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deed  and  sncb  Interest  taken  by  him  under 
said  deed  sliall  be  in  fnll  of  his  distributlTe 
ghare  and  of  all  share  of  my  estate." 

With  reference  to  the  reason  for  drawing 
tUs  win,  there  Is  again  a  decided  conflict  In 
the  evidence.  The  complainant  alleges  that 
the  will  was  drawn  at  the  suggestion  of  Mr. 
Enerlck  and  testified:  "Q.  Xou  knew  what 
this  will  contained,  didn't  you?  There  was 
no  mistake  about  that  in  your  mind?  A. 
Well,  wasn't  so  much  my  knowledge.  I  never 
made  a  will  before.  Q.  Well  you  understood 
wbat  this  contained?  A.  Yes,  sir.  Q.  This 
was  read  to  you?  A.  Yes,  the  will  was  read 
to  me.  I  knew  what  was  in  it  Q.  So  yon 
knew  when  this  clause,  'My  son,  William  Ap- 
penzeller  has  already  received  by  virtue  of  a 
deed,  executed  by  me,  and  recorded  in  the 
register  of  deed's  office,  Saginaw  county, 
Micblgan,  an  undivided  one-third  of  my  real 
estate,  described  in  said  deed,  and  such  in- 
terest taken  by  him  in  such  deed,  shall  be  in 
full  of  his  distributive  share,  and  of  all  share 
in  my  estate' — when  that  was  read  to  you, 
yon  knew  you  had  deeded  to  him  some  prop- 
erty, didn't  you?  A.  No,  sir;  I  didn't.  Q. 
Ion  didn't  know  that?  What  did  you  think 
tbat  meant,  those  words  in  clause  3  of  the 
will?  A  I  didn't  know  what  it  meant.  Q. 
Why,  Mrs.  Appenzeller,  the  reason  that  you 
divided  this  property,  all  you  might  have, 
which  consisted  of  real  and  personal  prop- 
erty, jewelry,  etc.,  when  you  devised  that  to 
your  two  daughters  you  knew  that  you  had 
disposed  of  the  rest  of  your  property  to  your 
three  children,  didn't  you,  equally,  share  and 
share  alike,  and  you  said  so  right  in  tliat 
will?  A.  Mr.  Emerick  proposed  that  himself. 
Q.  Do  yon  mean  to  tell  this  court  that  when 
you  signed  that  will,  recognizing  tbat  deed, 
yon  didn't  know  then  that  you  had  executed 
the  deed  to  your  three  diildren?  A.  No,  I 
didn't  know  that  I  deeded  It  at  aU.  Q. 
Well,  what  did  you  think  tbat  clause  8 
meant?  A,  Didn't  know  what  it  meant  Q. 
What  did  yon  think  it  meant  then?  A.  I 
don't  know.  Q.  Didn't  you  think  about  it? 
A  I  don't  know."  Complainant  further 
claims  tbat  she  made  frequent  inquiries  of 
Mr.  Emerick  concerning  the  instrument  exe- 
CQted  at  her  home  but  that  be  refused  to 
give  her  the  information  she  wanted  and 
tbat  it  was  not  until  her  brother,  who  did 
not  reside  in  Saginaw,  came  that  she  discov- 
ered that  the  instrument  executed  on  Octo- 
ber 11,  1909,  was  in  fact  a  deed,  and  imme- 
diately thereafter  this  proceeding  was  insti- 
tated.  It  further  appears  that  Mr.  Emerick 
never  attempted  to  collect  any  rents  except 
in  one  or  two  Instances  when  he  collected 
some  small  sums  on  account  of  difficulties 
which  she  Iiad  with  her  tenants,  and  this 
was  after  her  return  from  Lake  Geneva, 
where  it  appears  she  only  expected  to  re- 
main two  or  tliree  weeks.  It  does  not  appear 
that  Mr.  Emerick  Iiad  ever  acted  as  attorney 


for  William  Appenzeller  before  the  drawing 
of  the  deed,  and  there  Is  nothing  in  the  rec- 
ord to  indicate  that  William  Appenzeller 
knew  anything  about  the  execution  of  the 
will  until  this  suit  was  begun  and  Mr.  Em- 
erick informed'  him  about  it  To  sustain 
complainant's  contention  in  this  case,  it 
would  be  necessary  to  find  that  Mr.  Emerick 
was  guilty  of  most  reprehensible  conduct  as 
an  attorney  and  that  he  entered  into  a  con- 
spiracy with  the  defendant  William  Appen- 
zeller deliberately  to  deceive  the  complainant 
as  to  the  character  of  the  instrument  execut- 
ed on  October  11th  and,  to  carry  out  the 
fraud,  bad  her  execute  the  will  and  deliber- 
ately deceived  her  as  to  its  contents.  The 
proofs  are  not  sufficient  to  warrant  such  a 
finding.  It  appears  that  he  has  been  a  prac- 
ticing attorney  for  30  years,  had  been  prose- 
cuting attorney  of  his  county,  and  at  the 
time  of  the  hearing  of  the  case  was  vice 
president  of  the  board  of  education  of  the 
city  of  Saginaw. 

The  trial  Judge,  who  saw  and  heard  the 
witnesses  on  the  stand,  made  the  following 
findings  as  to  the  credibility  of  the  wit- 
nesses: "From  the  entire  evidence  I  cannot 
say  that  Mr.  Emerick  and  the  defendant  are 
not  quite  as  worthy  of  credence  in  this  mat- 
ter as  the  mother  and  the  daughter.  If  it 
occurred  as  the  mother  and  daughter  claim 
it  did,  then  the  defendant  and  Mr.  Emerick 
were  parties  to  a  conspiracy  to  procure  this 
deed  from  the  complainant  by  fraud  and  de- 
ceit To  establish  a  case  of  fraud  the  proofs 
must  be  clear  and  convincing  as  our  court 
has  said  many  times.  Certainly  no  one  who 
heard  this  evidence  could  say  that  any  fraud 
or  deceit  wasi  established  by  such  proof."  A 
careful  reading  of  this  record  convinces  us 
that  the  proofs  were  wholly  inadequate  to 
make  out  the  fraud  relied  upon,  and  the 
dtancellor  properly  dismissed  the  bill. 

The  decree  of  tbe  lower  court  la  affirmed, 
with  costa 


WELUNG  V.  KALAMAZOO  LUMBER  CO. 
(Supreme  Court  of  Michigan.     Oct   1,   1913.) 

1.  Master  and   Sebvant  (|  270*>— Evidewot 
OF  CusTOU— TooKs  and  Machinery. 

In  an  action  for  personal  injuries  from  a 
saw  projecting  through  tbe  top  of  a  table,  tes- 
timony of  a  witness  who  had  worked  in  shops 
for  20  years  on  that  kind  of  saw  as  to  what 
the  custom  as  to  tbe  use  of  the  guards  upon 
them  was,  and  that  in  every  place  where  he 
worked  they  were  used,  was  not  competent  as 
evidence  of  a  custom  to  guard  them  in  tliat  vi- 
cinity. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S$  913-927,  932 ;  Dec.  Dig. 
8  270.*] 

2.  Masteb  and   Servant  (J  219*)— Assump- 
tion or  Risk— Tools  and  Maohineby. 

Plaintiff,  a  carpenter  who  had  worked 
as  such  for  12  or  16  years,  and  was  employed  as 
such  in  a  planing  mill,  and  who  or('asionall.T 
nsed  a  saw  which  he  knew  how  to  operate,  and 
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who  oadertook  to  nse  it  in  his  work,  aasumed 
such  risk  as  was,  or  in  the  exercise  of  ordinary 
prudence  should  have  l>een,  obvious  to  him. 

fEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ft  610-024;  Dec.  Dig.  i 
219.»J 

3.  Mabteb  akd    Servant   (g  243*)— Abbukp- 

TIOW  OF  RlBK— TOOLB  AND  MaCHIHBBT— OB- 
DIB8. 

Where  an  experienced  carpenter  employed 
in  a  planing  mill  occasionally  used  a  saw  which 
he  knew  bow  to  operate,  and  had  l)een  instmcted 
to  lower  when  sawing  his  oiaterial,  but  did  not 
do  so,  in  consequence  of  whidi  he  was  injured, 
he  could  not  recover. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  682,  76d-776 ;  Dec.  Dig. 
i  243.*] 

4.  Mabtkb    and    Servant   (I   288*>— Aonon 
FOB  Injttbies— Tools  and  Machineby. 

Where  plaintiff,  a  carjMnter  employed  in 
a  planing  mill,  was  not  a  regular  operator  of  a 
saw,  but  used  it  occasionaliy,  he  was  not  charg- 
ed, as  a  matter  of  law,  with  notice  of  the  pres- 
ence of  sawdust  under  the  saw,  which  may  have 
contributed  to  bis  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1068-1088;  Dec  Dig.  I 
28&*] 

Error  to  Circuit  Court,  Kalamazoo  County ; 
Frank  E.  Knappen,  Judge. 

Action  by  Jolin  C.  Welling  against  the  Kal- 
amazoo Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, and  new  trial  ordered. 

The  plaintiff,  a  man  48  years  of  age,  was  a 
<»rpenter  and  cabinetmaker  by  trade.  He 
worked  as  a  cabinetmaker  in  Grand  Rapids 
some  six  or  eight  years,  and  as  a  carpenter 
in  Kalamazoo  six  or  seven  years.  He  en- 
tered the  employ  of  the  defendant  on  March 
25, 1910,  and  was  injured  on  AHgost  12, 1910. 
Defendant  operates  a  lumber  yard  and  plan- 
ing mill.  In  its  manufacturing  plant  it  usee 
various  machines  and  sawB,  including  those 
ordinarily  used  in  producing  interior  finish. 
Plaintiff's  work  in  defendant's  factory  consist- 
ed In  nailing  up  forms  and  doing  all  kinds  of 
stair  work  and  carpenter  work.  He  worked 
at  a  bench  located  some  25  feet  west  of  the 
saw  upon  which  he  was  injured. 

This  machine  was  what  is  known  as  a  uni- 
versal saw,  the  table  was  of  iron,  3x4  feet, 
and  the  saw  could  be  lowered  or  raised  by 
means  of  a  wheel  or  crank  in  the  front  of 
the  table.  This  saw  bad  been  used  by  plain- 
tiff a  half  dozen  or  dozen  times  during  the 
course  of  his  employment  Such  use  was 
only  occasional  and  for  the  purpose  of  pre- 
paring a  single  piece  now  and  then,  of  which 
plaintiff  was  in  immediate  need  in  the  pro- 
duction of  his  work.  On  the  morning  in 
auestion  the  machine  man  who  usually  pre- 
pared the  material  for  plaintiff's  work  was 
otherwise  engaged.  Though  working  upon 
the  machine  in  question,  he  was  getting  out 
material  for  another  carpenter.  Plaintiff 
was  instructed  to  build  some  newel  posts, 
and  to  himself  macliine  the  material  neces- 
sary for  their  construction.    He  went  to  the 


stock  room  and  secured  the  necessary  lumber, 
and  ripped  it  or  sawed  it  up  upon  a  machine 
on  the  lower  floor.  He  then  carried  it  up- 
stairs to  his  bench,  and  proceeded  to  nail  it 
up.  It  then  t>ecame  necessary  to  prepare 
pieces  for  the  "trim"  of  the  posts.  These 
were  pieces  of  pine  board  3  inches  wide,  % 
of  an  inch  thick,  and  about  6  feet  long.  The 
machine  near  his  bench  being  at  that  time 
idle,  plaintiff  took  his  boards  to  it  for  the 
purpose  of  sawing  strips  off — thus  making 
them  exactly  3  Inches  wide.  He  adjusted  the 
guage  to  3  Inches,  threw  the  belt  from  the 
"loose"  to  the  "drive"  pulley,  and  proceeded 
with  the  work. 

The  man  who  had  preceded  him  upon  the 
machine  had  left  It  so  adjusted  that  about  3  or 
4  inches  of  the  saw  projected  above  the  table. 
Plaintiff  did  not  lower  the  saw  though  he 
testifies  he  knew  the  crank  in  front  of  the 
table  was  there  for  that  purpose,  and  had 
seen  it  so  used.  After  running  through 
4  or  5  pieces,  and  while  in  the  act  of  pushing 
another  through,  the  board  upon  which  he 
was  working  "kicked  back,"  and  struck  him 
in  the  face.  He  momentarily  lost  his  bal- 
ance, and  his  left  hand  came  in  contact  with 
the  saw,  severing  his  index  and  second  fin- 
gers at  the  first  Joint  After  an  absence  of 
less  than  two  weeks,  be  returned  to  work 
and  remained  until  late  in  Octot>er,  when  he 
was  laid  off.  He  later  brought  suit,  charging 
defendant  with  negligence  (1)  in  failing  to 
have  the  saw  properly  guarded,  according  to 
law ;  (2)  in  permitting  sawdust  to  accumulate 
to  a  dangerous  degree  under  the  saw;  and 
(3)  in  failing  to  properly  instruct  plaintiff  as 
to  the  dangers  incident  to  the  operation  of 
the  saw. 

It  affirmatively  appeared  and  the  court 
charged  the  jury  that  the  saw  in  question 
was  the  best  of  Its  kind  and  in  perfect  repair 
at  the  time  plaintiff  was  injured. 

At  the  conclusion  of  plaintiff's  case,  it  hav- 
ing been  made  to  appear  that  the  accident 
was  primarily  attributable  to  the  fact  that 
the  saw  was  too  high — ^projected  too  high 
through  the  top  of  the  table — plaintiff's  coun- 
sel asked  leave  to  amend  his  declaration, 
charging  that  defendant  was  negligent  in  fail- 
ing to  warn  and  instruct  plaintiff  as  to  the  ne- 
cessity of  lowering  the  saw.  This  amend- 
ment was  permitted  over  defendant's  ob- 
jection. Plaintiff  secured  a  judgment,  which 
is  now  reviewed  on  writ  of  error. 

Argued  before  STEERE,  C.  X,  and 
MOORE,  McALVAT,  BROOKE,  KUHN, 
STONE,  OSTRANDER,  and  BIRD,  JJ. 

Bondeman,  Adams  &  Weston,  of  Kalama- 
Eoo,  for  appellant.  Smedley,  Linsey  &  liiUie, 
of  Grand  Rapids,  for  appellee. 

BROOKE,  J.  (after  stating  the  facts  as 
above).  There  are  some  45  assignments  of  er- 
ror, only  a  few  of  which  we  will  consider.  We 
find  it  unnecessary  to  pass  upon  the  proprie- 
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t7  of  alloirliig  the  amendment,  as  tbe  caae 
most  be  reTersed  npon  other  grounds. 

(1]  It  appeared  that  tbe  factory  Inspector 
bad  never  ordered  a  g^nard  to  be  placed  upon 
the  saw  In  question.  Plaintiff  then  endeav- 
ored to  show  that  it  was  customary  to  use 
guards  npon  such  machines  In  that  vicinity. 
At  the  close  of  the  evidence  of  the  only  wit- 
ness by  whom  It  was  sought  to  show  this 
cnstom,  the  following  occurred: 

"Mr.  Adams:  I  move  to  strike  out  tbe 
testimony,  as  far  as  the  general  custom  Is 
concerned,  of  the  witness  In  the  dty  of  Kal- 
amazoo as  Irrelevant,  Immaterial,  and  Inad- 
missible. 

"The  Court:  The  motion  should  be  grant- 
ed; he  doesn't  seem  to  know  very  much 
about  tbe  cnstom. 

"Mr.  LInsey:  An  exception. 

"The  Court:  He  should  have  some  knowl- 
edge of  the  general  custom  prevailing  in  the 
dty;  part  is  hearsay,  and  some  of  it  was  a 
good  ways  back. 

"Mr.  Adams:  A  man  who  has  worked  on 
machines  of  this  kind  might  give  expert  tes- 
timony as  to  the  machine;  but  now  he  has 
testifled  to  a  cnstom.  That  is  not  a  question 
of  experience ;  that  is  a  question  of  knowl- 
edge: My  point  is  that  from  his  own  show- 
ing here  before  the  court  and  Jury  that  he 
has  not  qualified  himself,  and  shows  afiBrma- 
tlTely  that  he  does  not  know  what  tbe  cns- 
tom is. 

"Mr.  linsey :  Here  Is  a  man  who  has  work- 
ed in  a  great  number  of  shops  for  20  years 
on  this  kind  of  saws,  and  he  says  be  knows 
what  the  cnstom  is.  In  every  place  where 
be  has  worked  they  have  used  them,  and  in 
bat  one  Instance  ^d  be  testify  as  to  It  be- 
ing hearsay. 

"The  Court:  Tbe  motion  may  be  denied 
IKo  forma.    I  wUl  think  it  over." 

Upon  this  point  the  court  charged  as  fol- 
lows: "I  charge  you  that,  while  It  is  the 
general  rule  of  law,  it  is  not  the  duty  of 
the  master  to  furnish  guards  on  a  ripsaw  or 
a  saw  of  the  kind  which  plaintiff  was  Injur- 
ed npon  in  the  absence  of  an  order  piade  by 
the  state  factory  Inspector;  however,  if  yon 
And  tliat  plaintiff  was  ordered  outside  of 
the  scope  of  Ills  employment,  and  it  Is,  as 
be  claims,  tbe  custom  to  guard  these  kind 
of  saws  in  this  vicinity,  and  the  injury  re- 
salted  in  the  failure  to  have  a  guard  upon 
this  saw,  then  it  was  the  duty  of  the  defend- 
ant to  have  this  saw  guarded,  and  In  the  ab- 
sence of  a  guard  It  would  be  negligence." 

We  are  of  opinion  that  the  court  should 
have  adhered  to  the  original  ruling,  and 
charged  the  Jury  that  there  was  no  compe- 
toit  evidence  of  a  custom  to  use  guards  on 
such  machines  in  tbe  vicinity  of  the  city  of 
Kalamazoo.  Ledyard  v.  Hlbbard,  48  Mich. 
421,  12  N.  W.  637,  42  Am.  Rep.  474;  Black 
r.  Ashley,  80  Mich.  90,  44  N.  W.  1120 ;  Baton 
V.  GladweU,  108  Mich.  678,  66  N.  W.  598. 

[2]  Upon  the  question  of  the  assumption  of 


risk,  tbe  court  charged:  "I  charge  you,  gen- 
tlemen of  the  jury,  that  If  you  find  that  the 
plaintiff  was  ordered  to  work  upon  this  saw 
by  Mr.  Lage,  through  Mr.  Hlce,  who  was  act- 
ing as  foreman,  and  the  plaintiff  did  pro- 
ceed to  work  upon  this  saw  and  do  his  own 
machine  work  in  pursuance  of  this  order, 
then,  he  working  outside  tbe  scope  of  bis 
regular  employment  of  the  particular  work 
he  was  hired  to  do,  therefore,  he  did  not 
necessarily  assume  tbe  risk  of  all  obvious 
danger  incident  to  tbe  work  upon  that  ma- 
chine. I  charge  you  that  assumption  of  risk 
arises  from  tbe  contract;  tbe  servant  as- 
smulng  the  risk  of  all  obvious  dangers  In- 
cident to  the  service  which  are  known  or 
should  have  been  known  to  him.  In  this 
case  there  was  nV>  contract  of  hire  to  do  this 
machine  work,  and  therefore,  if  the  plaintiff 
was  ordered  to  work  upon  this  machine  by 
the  defendant's  foreman,  he  did  not  by  that 
act  assume  the  risk." 

And  again:  "I  charge  you  that  the  risks 
which  the  servant  actually  assumes  are  only 
those  which  are  incident  to  the  employment, 
and  he  may  always  require  of  a  master  re- 
sponse for  injuries  resulting  from  bis  per- 
sonal negligence,  that  Is,  the  master's  i>erson- 
al  negligence.  Cases  of  this  sort  occur  when 
the  master  exposes  the  servant  to  unsafe 
machinery  or  sends  htm  into  places  where 
there  are  risks  of  which  he  is  Ignorant  This 
principle  may  be  applicable  even  when  tbe 
risks  are  apparent  and  fully  opened  to  ob- 
servation, provided  the  servant  from  his  in- 
experience or  other  causes  is  Incapable  of 
fully  understanding  and  appreciating  them." 

We  think  the  first  of  these  instructions  is 
erroneous  and  misleading.  Tbe  plaintiff  in 
undertaking  to  operate  the  machine  in  ques- 
tion did  assume  the  risk  of  all  obvious  dan- 
ger incident  to  the  work  upon  that  machine. 
In  other  words,  considering  his  age  and  ex- 
perience, he  must  be  held  to  have  assumed 
such  risk  as  was,  or  in  tbe  exercise  of  or- 
dinary prudence  should  have  been,  obvious 
to  him. 

The  second  excerpt  quoted  above  it  taken 
from  an  opinion  in  the  case  of  Chicago  &  N. 
W.  By.  Co.  V.  Bayfield,  37  Mich.  205,  211,  212, 
when  plaintiff's  intestate,  a  boy  between  17 
and  18  years  of  age,  physically  lame  and 
mentally  weak,  employed  as  a  common  labor- 
er, lost  his  life  in  attempting  to  obey  an 
order  of  the  master  requiring  him  to  act  as 
brakeman.  Tbe  observations  of  tbe  court 
were  pecnliarly  pertinent  to  the  facts  in  that 
case,  and,  while  technically  correct  as  an 
abstract  legal  proposition,  we  are  of  opinion 
that  tbe  instruction  shonld  not  have  stopped 
where  it  did,  but  that  the  court  should  have 
stated  the  converse  of  the  proposition,  and  in- 
structed tbe  Jury  that  tbe  plaintiff  did  as- 
sume such  risk  as  was  or  should  have  been 
obvious  to  him. 

[3]  Plaintiff  produced  a  witness  named 
George  Hlce,  who  was  defendant's  foreman 
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at  the  time  of  tbe  accident,  and  who  gave 
plaintiff  the  order  to  machine  his  own  ma- 
terial. This  witness,  though  with  apparent 
reluctance,  testified  that  he  had  Instructed 
plaintiff  as  to  tbe  necessity  for  lowering  tbe 
saw  when  ripping  this  material  so  that  tbe 
saw  would  "Just  make  a  clean  cut,"  and  also 
bow  to  lower  It 

Upon  this  point  defendant  preferred  the 
following  request:  "If  you  find  that  It  was 
safer  to  lower  the  saw  in  order  to  saw  what 
the  plaintiff  wanted  to  saw  on  tbe  morning  in 
question,  and  if  you  further  find  that  the 
plaintiff  did  not  lower  the  saw,  and  because 
he  did  not.  If  he  did  not  lower  tbe  saw,  he 
was  hurt,  and  If  yon  further  find  that  Hice 
had  before  tbe  time  of  the  accident,  whether 
on  that  day  or  some  other  day  or  days,  told 
tbe  plaintiff  to  lower  tbe  saw  so  that  the  saw 
Just  came  through  the  material  to  be  sawed, 
or  told  him  that  in  substance,  then  plaintiff 
cannot  recover." 

We  think  this  was  a  proper  request,  and 
should  have  been  given. 

[4]  It  is  urged  by  defendant  that  the  court 
should  have  Instructed  tbe  Jury  that: 
"Plaintiff  cannot  recover  on  account  of  any 
claim  that  be  makes  that  sawdust  was  un- 
der the  machine  and  about  the  saw" — cit- 
ing WllUs  V.  Besser-Churchill  Co.,  126  Mich. 
659,  86  N.  W.  133.  We  do  not  think  that  case 
controlling.  In  tbe  Instant  case  tbe  plaintiff 
was  not  tbe  regular  operator  of  tbe  machine, 
and  therefore  we  think  should  not  be  charged 
with  notice  of  the  condition,  as  a  matter  of 
law.  Of  course,  he  was  bound  to  take  no- 
tice of  a  condition  clearly  obvious,  tbe  effect 
of  which  was,  or  ^hould  have  been,  known 
and  appreciated  by  him.  But  it  is  said  that 
it  is  not  shown  that  tbe  presence  of  tbe  saw- 
dust interfered  In  any  way  with  the  plaintiff, 
or  caused  or  contributed  In  any  way  to  bis 
injury.  There  is  some  testimony,  though  not 
very  convincing,  to  the  effect  that  the  pres- 
ence of  the  sawdust  may  have  contributed  to 
tbe  accident 

Other  errors  assigned  have  been  examined, 
but  require  no  discussion. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered. 


AMANTA  ▼.  MICmOAN  CENT.  B.  CO. 
(Supreme  Court  of  Michigan.    Oct  1,  1913.) 

1.  BAILBOADS    ({    350*)— ACOIDBNT   AT    Cboss- 

ino  —  qnestion  fob  jubt — coktbibutobt 
Nkouoencb  of  Pkbson  Injubkd. 

Evidence,  in  an  action  for  an  injury  to 
plaintiff  run  over  at  a  street  crossing  by  an 
engine  running  backwards,  held  sufficient  to  take 
to  the  jury  tbe  question  of  plaintiff's  contrib- 
utory negligence. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  §!  1152-1192;  Dec.  Dig.  {  8B0.»] 

2.  Nkoligknck  (S  136*)— Question  fob  Juby 
— CoNFUCTiNO  Evidence. 

The  question  of  plainttfTs  contributory 
negligence  should  be  submitted  to  the  Jury 
when  the  testimony  is  conflicting  or  where  can- 


did and  intelligent  men  might  reach  different 
conclusions. 

[Ed.  Note. — ^For  other  cases,  see  NegUgence, 
Cent  Dig.  H  277-853;   Dec.  Dig.  I  136.*] 

3.  BAILBOADS  (i  812*)— Accidents  at  Oboss- 
INO  — LiiGHTs  on  Cabs  — Backino  Tbaihs 
OVEB  Cbossingb. 

It  was  negligence  as  a  matter  of  law  for 
a  railroad  company  to  run  an  engine  back- 
wards across  a  public  crossing  without  having 
lights  on  tbe  rear  end,  after  it  had  become 
dark  enough  to  obscure  the  approach  of  the 
engine. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  H  988-1001,  1003-1005;   Dec.  Dig. 

5  812.*] 

4.  Apfeai.  and  Ebbob  (I  216*)  —  Objkction 
Below— Instbuctions—Neoessitt  fob  Be- 
quest. 

A  party  is  precluded  on  appeal  from  ai- 
signing  errors  that  certain  instructions  were 
not  given,  where  no  special  requests  for  the  in- 
structions were  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  $  216.*] 

6.  BAILBOADS  (i  347*)— Obossino  Aocidkn^- 

Evidence. 

Where,  in  an  action  for  an  injury  to  plain- 
tiff caused  by  being  struck  at  a  street  crossing 
by  an  engine  running  backwards,  the  issue  was 
whether  there  were  lights  on  the  tender  at  tbe 
time  of  the  accident,  it  was  not  error  to  admit 
evidence  that.  Just  after  tbe  accident  an  engine 
was  seen  with  no  lights  on  it  where  the  Jury 
were  charged  not  to  consider  the  evidence  un- 
less they  found  the  engine  described  to  be  tbe 
one  that  caused  tbe  accident 

[Ed.  Note. — For  other  cases,  see  Bailroads, 
Cent  Dig.  U  1124-1137;  Dec  Dig.  }  347.*] 

6  DaUAOBS   (I   64*)— MENTAI.    SUFFBBINa  — 

Humiliation. 

Where  plaintiff's  arm  and  leg  were  severed 
by  an  engine  at  a  public  crossing,  in  an  action 
for  tbe  injury  the  jury  may  consider  the  humil- 
iation of  plaintiff's  condition  and  future  pain 
arising  from  such  mental  condition  as  elements 
of  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  tS  100,  256;    Dec.  Dig.  i  64.*] 

Error  to  Circuit  Court,  Kent  Comity ;  WU- 
liam  B.  Brown,  Judge. 

Action  by  John  Amanta  against  the  Michi- 
gan Central  Ballroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Argued  before  STEEBE,  C.  J.,  and 
MOOBE,  McALVAY,  BROOKE,  KUHN, 
STONE,  OSTBANDEB,  and  BIBD,  JJ. 

Wilson  &  Wilson  and  Klelnhans  &  Knap- 
pen,  all  of  Grand  Bapids  (Henry  Bussel  and 
Frank  E.  Bobson,  both  of  Detroit  of  coun- 
sel), for  appellant  George  E.  Nichols  and 
E.  F.  Phelps,  both  of  Grand  Bapids,  for  ap- 
pellee. 

KUHN,  J.  This  action  was  brought  to 
recover  for  personal  injuries  caused,  as  it  Is 
claimed,  by  tbe  negligence  of  the  defendant 
company.  The  plaintiff,  who  resided  in  the 
city  of  Grand  Bapids,  on  the  7th  day  of  Oc- 
tober, 1910,  was  requested  by  a  friend,  nam- 
ed Frank  Provenzo,  to  go  with  him  to  visit 
bis  sick  daughter  in  St  Mary's  Hospital  In 
that  city.    They  left  the  home  of  plaintiff  on 
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Fourth  arenue  about  6  o'clock  In  the  eve- 
ning. Plaintiff  claims  that  they  walked  from 
Fourth  avenae  north  on  Hilton  street  to 
TWrd  avenue,  where  they  turned  east,  walk- 
ing on  the  south  sidewalk  until  they  reached 
the  system  of  railroad  tracks  which  cross 
Third  avenue,  running  north  and  south.  The 
flrst  track  is  a  long  Grand  Rapids  &  Indi- 
ana side  track;  next  east,  and  11%  feet 
from  this  side  track,  is  the  Grand  Rapids  & 
Indiana  main  track.  Eight  and  one-half  feet 
cast  of  this  Is  the  Michigan  Central  main 
track.  Next  east,  and  from  8  to  9  feet  from 
the  main  track,  is  the  Michigan  Central  side 
track.  Still  further  east  are  the  tracks  of 
the  Pere  Marquette  Railroad  Company.  It 
is  the  claim  of  plaintiff  that  when  they 
reached  the  tracks  it  was  dark  and  they 
were  stopped  by  a  freight  train  on  the  Grand 
Rapids  &  Indiana  tracks  coming  from  the 
aonth,  and  while  waiting  for  this  train  to 
pass  they  crossed  the  street  to  the  north  side 
of  Third  avenue  and  stood  on  the  walk  un- 
til the  train  had  passed.  When  they  were 
ready  to  proceed,  they  saw  a  passenger  train 
coming  from  the  south  on  the  Grand  Rapids 
ft  Indiana  main  track  and  waited  where 
they  were  untU  that  train  had  passed.  They 
then  proceeded  eastward  until  the  plaintiff 
had  reached  a  point  about  halfway  between 
the  Grand  Rapids  &  Indiana  main  track  and 
the  Michigan  Central  main  track,  when  be 
looked  to  the  north  and  saw  no  train  or 
locomotive  coming  from  that  direction  and 
beard  no  bell  or  whistle ;  that  be  then  looked 
to  the  south  and  then  again  to  the  north  but 
heard  and  saw  nothing  to  indicate  the  ap- 
proach of  a  locomotive  or  train  from  either 
direction;  that,  believing  themselves  safe, 
they  started  to  cross  the  main  track  of  the 
Michigan  Central  Railroad;  Provenzo  be- 
ing about  two  feet  ahead  of  the  plaintiff. 
As  plaintiff  stepped  onto  the  track,  he 
was  struck  by  a  Michigan  Central  engine, 
which  had  Just  left  its  train  at  the  Union 
Station,  about  half  a  mile  north  of  Third 
avenue,  and  which  was  backing  on  the  main 
track  to  the  roundhouse,  which  is  about  a 
half  mile  south  of  Third  avenue.  Provenzo 
crossed  in  time  and  avoided  being  hurt,  but 
plaintiff  was  struck  by  the  engine  and  bis 
right  arm  was  severed  at  the  shoulder  and 
his  left  1^  above  the  knee. 

The  negligence  relied  upon  by  the  plain- 
tiff is  that  this  engine  was  being  backed  over 
the  crossing  without  any  lights  and  without 
ringing  any  bell  or  giving  other  warning  of  its 
approach.  The  trial  court  submitted  the  case 
to  the  Jury,  and  a  verdict  of  ^,700  was  had 
in  favor  of  the  plaintiff.  Judgment  being 
bad  thereon,  the  case  is  brought  here  by 
writ  of  error. 

It  is  the  claim  of  the  defendant  that  the 
engine  was  properly  lighted  with  a  red  light 
on  the  right  side  and  a  white  light  on  the 
left  side,  although  It  Is  also  claimed  that  it 
was  light  enough  to  see  an  approaching  train 
without  them,  as  the  sun  had  set  within  an 


hour  and  a  three-quarter  moon  was  visible, 
and  there  was  an  electric  light  about  16  feet 
above  the  ground.  It  Is  further  claimed  that 
the  engine  was  backing  slowly,  about  6  miles 
per  hour,  and  that  If  plaintiff  bad  done  as 
he  claims  he  did,  under  the  conditions  exist- 
ing, he  must  have  seen  the  engine.  Defend- 
ant's counsel  requested  the  court  to  direct  a 
verdict  in  favor  of  defendant  on  the  ground 
of  contributory  negligence,  which  was  denied, 
and  in  defendant's  requests  to  charge  a  simi- 
lar Instruction  was  requested.  On  a  motion 
for  a  new  trial  this  question  was  again  rais- 
ed, and  also  that  the  verdict  was  against  the 
weight  of  the  evidence  and  was  unsupported 
by  the  evidence. 

[1]  This  brings  us  to  the  first  question  dis- 
cussed in  defendant's  brief  whether,  under 
the  undisputed  facts  in  this  case,  the  plain- 
tiff was  guilty  of  contributory  negligence.  It 
is  urged  that  the  verdict  is  predicated  upon 
the  finding  of  a  physical  Impossibility  and 
that  therefore  the  testimony  of  the  plaintiff 
and  his  companion  that  they  looked  and  lis- 
tened should  be  disregarded,  as  the  physical 
facts  show  that  they  could  not  have  done 
so;  and  the  cases  of  McCarthy  v.  Detroit, 
etc.,  Ry.  Co.,  120  Mich.  400,  79  N.  W.  631, 
Strong  V.  Gr.  Trunk  W.  R.  Co.,  186  Mich. 
66,  120  N.  W.  683,  and  Hamilton  v.  Detroit 
United  Ry.,  167  Mich.  5,  132  N.  W.  453,  are 
cited.  It  Is  conceded  by  plaintiff  that,  when 
a  train  is  in  plain  view  and  it  is  impossible 
to  stop  and  listen  without  seeing  or  hearing 
the  train,  testimony  of  the  plaintiff  that  be 
did  not  hear  or  see  the  approaching  train 
should  be  disregarded;  but  it  is  urged  that 
in  the  Instant  case,  and  it  is  supported  by 
the  testimony  of  witnesses,  at  the  time  the 
accident  happened  the  hour  was  dusk;  that 
because  of  the  passing  of  a  long  freight  train 
and  of  the  rushing  of  a  passenger  train  the 
air  was  filled  with  dirt,  smoke,  and  steam, 
and  that  because  of  the  darkness,  the  dirt, 
smoke,  and  steam  the  plaintiff  was  unable  to 
see  the  approaching  locomotive  running  back- 
ward out  of  the  darkness  upon  him  without 
any  lights  on  the  rear  end;  that  the  noise 
of  the  other  trains  which  had  Just  passed 
made  it  impossible  to  bear  the  locomotive; 
and  that  tmder  these  facts  the  question  of 
plaintiff's  contributory  negligence  was  prop- 
erly submitted  to  the  jury.  Whether  or  not 
plaintiff  observed  that  care  which  an  ordi- 
narily careful  and  prudent  man  would  have 
exercised  under  all  the  circumstances  was, 
it  seems  to  us,  a  question  for  the  Jury. 

The  plaintiff  and  Provenzo  testified  that 
there  were  no  lights- on  the  engine  and  this  is 
disputed  by  the  trainmen.  The  engineer  tes- 
tified that  he  knew  "the  lights  were  proper- 
ly lit  as  the  hour  was  dark."  Other  wit- 
nesses testified  that  objects  could  be  distin- 
guished at  varying  distances  of  a  hundred 
feet  or  more. 

[2]  The  question  of  plaintlfTs  contributory 
negligence  should  be  submitted  to  the  Jury 
\yhen  the  testimony  la  confllctlng^or  where 
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candid  and  Intelligent  men  might  reacb  dif- 
ferent conclusions  upon  tbe  question.  Becker 
T.  Det,  etc.,  R.  R.  Co.,  121  Mich.  580,  80 
N.  W.  581;  Haines  v.  L.  S.  &  M.  S.  R.  Co., 
129  Mich.  475,  89  N.  W.  349;  Welch  v.  M.  C. 
R.  R.  Co.,  147  Mich.  207, 110  N.  W.  1069.  We 
cannot  say  that  the  case  is  so  free  from 
doubt  as  to  warrant  the  conclusion  that  the 
plalntlft  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

The  next  point  urged  by  the  defendant  Is 
that  the  court  in  his  charge  assumed  that  it 
was  dark  at  the  time  of  the  accident  and 
erred  in  not  submitting  tbe  degree  of  dark- 
ness to  the  Jury.  At  the  close  of  the  proofs 
a  colloquy  took  place  between  the  court  and 
counsel  as  follows:  "The  Court:  The  defense 
admits  if  the  lanterns  were  out  or  there  were 
no  lanterns  on  tbe  rear  end  of  this  locomotive 
as  It  passed  over  this  street  in  question,  the  de- 
fense would  admit  that  it  was  negligence^  Mr. 
Charles  WUson:  No,  your  honor,  we  do  not 
admit  that,  because  we  do  not  admit  it  was 
dark  enough  to  require  them.  The  Court: 
I  say  if  it  were  dark  at  that  time,  if  It  were 
dark  enough  to  have  lights,  then  there  would 
be  no  question  but  what  you  would  admit  the 
negligence  if  there  were  no  lights.  Mr.  Hugh 
Wilson:  Oh,  yes,  we  will  admit  that  We 
haven't  any  hesitation  about  that  The 
Court:  The  question  of  light  or  dark  is  a 
question  for  the  Jury.  If  it  was  dark  enough 
80  It  was  necessary  to  have  lights,  so  that 
lights  would  have  been  needed  to  have  given 
a  warning,  then  the  defense  admits  that,  if 
they  did  not  have  them,  they  were  negligent, 
just  as  negligent  as  you  want  to  make  them. 
Then  what  would  be  the  benefit  of  the  testi- 
mony? Mr.  Charles  Wilson:  I  would  not 
want  to  say  that  we  admit  we  were  Just  as 
negligent  as  they  claim  we  were.  The  Court: 
I  am  Just  saying  that  for  the  purpose  of  the 
argument  'Mr.  Charles  Wilson:  I  do  not 
want  that  statement  to  be  taken  as  our  ad- 
mission, your  honor.  Tbe  Court:  No,  but 
then,  as  I  understand  it  there  would  be  no 
question  in  the  claims,  or  the  claims  of  the 
defense,  that  if  it  were  dark  then  you  would 
be  negligent  if  you  did  not  have  lights.  Mr. 
Charles  Wilson:  Let  me  state  our  position; 
It  is  this:  If  it  was  dark  enough  to  require 
lights,  and  it  should  be  found  that  there  were 
no  lights  on  the  rear  of  the  engine,  that 
would  be  fact  to  go  to  the  Jury  on  the  ques- 
tion of  negligence.  It  would  not  be  conclu- 
sive evidence.  The  Court:  I  do  not  mean  a 
man  could  be  standing  there,  looking  at  the 
engine,  and  be  run  over  and  claim  damages 
Just  because  there  vrere  no  lights  there.  Mr. 
Charles  Wilson:  That  would  be  a  fact  to 
go  to  the  Jury,  as  to  whether  we  were  neg- 
ligent That  is  the  extent  of  our  admission." 
It  is  urged  that  the  position  of  the  defend- 
ant was  made  clear  in  this  colloquy,  and  that 
therefore  it  was  unnecessary  to  call  further 
attention  to  that  position  by  special  requests 
to  charge. 


[S]  The  court  in  his  charge,  with  reference 
to  this  phase  of  the  case,  said:  "The  travel- 
er has  a  right  to  rely  upon  the  exercise  of 
proper  caution  on  the  part  of  the  railroad 
company  through  its  employes.  It  is  re- 
quired to  give  warning  of  its  approach,  if  in 
the  nighttime,  by  necessary  lights  and  other 
signals,  and  if  it  fails  so  to  do  it  is  negligent 
The  negligence  of  which  it  is  claimed  the  de- 
fendant was  guilty  is  that  the  engineer  of 
the  engine  in  question  ran  and  drove  the  en- 
gine backwards  in  a  southerly  direction  upon 
the  main  track  of  the  defendant  company,  up 
to  and  across  Third  avenue,  while  it  was 
dark  and  the  air  contained  dirt  smoke,  and 
steam,  without  giving  any  warning  whatever 
of  the  approach  of  the  engine  and  without 
ringing  a  bell,  blowing  a  whistle,  or  display- 
ing lights  on  the  rear  end  or  south  end  of 
the  engine  at  the  time  of  its  approach  to  and 
upon  Third  avenue.  The  plaintiff  claims 
that  ordinary  care  for  the  protection  of  oth- 
ers required  the  man  in  charge  of  the  loco- 
motive, under  the  conditions  as  claimed  by 
the  plalntlif  here,  to  give  warning  of  its  ap- 
proach to  and  crossing  of  a  pubUc  lilghway, 
such  warning  as  I  have  before  stated." 
Again  he  said:  "I  may  say  to  you,  however, 
that  if  you  find  that  this  locomotive  was 
running  backwards  on  the  main  track  of  tbe 
defendant  without  lights  on  the  rear  of  tbe 
tender,  the  south  end  going  south,  after  it 
was  dark  enough  to  obscure  the  approaching 
locomotive,  the  defendant  as  a  matter  of  Ian- 
was  negligent ;  and  if  you  also  find  that  the 
plaintiff  stopped,  looked,  and  listened,  and 
used  ordinary  care  and  caution  to  detect 
danger  and  avoid  injury,  as  he  claims  he  did. 
then  and  in  that  case  he  is  entitied  to  recover 
such  damages  as  he  has  fairly  shown  you 
he  has  suffered." 

It  seems  to  us  that  this  clearly  outlined  to 
the  Jury  the  facts  wtilch  it  was  necessary  for 
them  to  find  in  order  to  hold  the  defendant 
liable  and  was  a  proper  statement  of  the 
law  applicable  to  this  case. 

[4]  However,  if  more  specific  instruction 
was  desired  by  the  defendant,  special  re- 
quest for  such  instruction  should  have  been 
made  and  the  failure  to  do  so  precludes  de- 
fendant from  assigning  error.  See  Pruner  v. 
D.  U.  R.,  173  Mich.  146,  139  N.  W.  48,  and 
cases  cited  therein. 

[6]  On  the  trial  of  the  cause,  several  wit- 
nesses testified  that  an  unllghted  engine  was 
seen  standing  south  of  Third  avenue.  A  mo- 
tion was  made  to  strike  out  this  testimony 
for  the  reason  that  there  was  no  evidence 
to  identify  the  engine  which  was  seen  with  the 
engine  which  struck  the  plaintiff.  The  court, 
in  his  charge,  with  reference  to  this  testi- 
mony, said:  "Some  testimony  has  been  of- 
fered by  the  plaintiff  tending  to  show  that  an 
engine  was  seen  south  of  Third  avenue  and 
north  of  Fourth  avenue  Just  after  the  acci- 
dent and  that  such  engine  had  no  lights  up- 
on it,  head  or  rear  lights.  The  plaintiff  claims 
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that  this  testtmony  goes  to  establish  hla 
claim  that,  at  the  time  he  was  struck  by  the 
engine  and  Injured,  there  were  no  lights  up- 
on the  south  end  of  the  engine  which  struck 
Mm.  Before  you  can  consider  the  evidence 
as  to  an  engine  south  of  Third  avenue  hav- 
ing no  lights  upon  it,  which  was  not  directly 
identified  as  being  the  engine  In  question,  you 
must  first  determine,  from  the  evidence  In 
the  case  and  all  the  facts  and  drcnmstances 
here  shown,  whether  or  not  such  engine  was 
the  same  engine  that  injured  the  plaintiff. 
If  It  was  not  the  same  engine,  then  you  will 
not  consider  the  testimony  regarding  the 
lights  or  no  lights  on  such  engine;  but.  If 
.Ton  find  from  the  testimony  that  It  was  the 
same  engine,  then  you  may  consider  this  tes- 
timony as  bearing  upon  tiie  question  of  the 
presence  or  absence  of  lights  on  the  south 
end  of  the  engine  at  the  time  it  struck  the 
plaintiff." 

There  was  conflict  in  the  testimony  as  to 
exactly  where  the  engine  stopped  after  the 
accident  The  engineer  testified  that  as  soon 
as  the  engine  struck  the  plaintiff  he  stopped 
the  engine  within  a  few  feet,  and  that  the 
cab  was  immediately  over  the  body  when 
be  stopped.  This  is  contradicted  by  other 
witnesses,  who  came  to  the  scene  of  the  ac- 
cident immediately  after  it  happened,  who 
said  that  the  engine  had  gone  100  feet  or 
more  down  the  track  and  was  not  standing 
on  the  street.  It  seems  to  us  that  the  court 
fnlly  safeguarded  the  consideration  of  this 
testimony  in  charging  the  jury  that,  before 
they  could  consider  this  testimony,  they  must 
first  find  tliat  the  engine  described  by  the 
witnesses  was  the  engine  that  caused  the  ac- 
cident 

[I]  Complaint  Is  made  as  to  the  instruction 
to  the  jury  with  reference  to  the  measure  of 
damages.  The  extent  of  the  plaintiff's  in- 
jaries  is  not  questioned,  as  the  accident  re- 
sulted in  the  loss  of  his  right  arm  and  bis 
left  leg.  The  plaintiff  testified  that  be  was 
31  years  old  on  October  7,  1912,  and  was  a 
married  man ;  that  at  the  time  of  the  acci- 
dent his  average  wages  were  from  |20  to 
|2S  per  week.  It  is  claimed  that  since  the 
accident  be  has  been  practically  unable  to  do 
any  work.  Mortality  tables  were  introduced 
in  evidence,  and  it  appears  that  the  ezi>ect- 
ancy  of  the  plaintiff  is  34  years  and  that  the 
present  worth  of  bis  earning  capacity  at 
$20  per  week  would  be  $20,384.  It  is  urged 
that  there  is  nothing  in  the  record  to  show 
that  he  was  suffering  pain  at  the  time  of  the 
trial  or  that  there  was  any  evidence  to  show 
that  be  was  likely  to  suffer  pain  in  the  future 
as  a  result  of  the  accident,  as  it  was  claimed 
that  his  wound  was  entirely  healed.  The 
court  charged  the  jury  on  the  question  of 
damages  as  follows:  "You  may  determine 
nrhat  compensation  he  should  receive  for 
TKiin  and  suffering  and  for  the  humiliation  of 
his  condition ;  this  includes  the  pain  and  suf- 


fering that  he  has  already  undergone,  the 
mental  condition  that  he  is  in  and  may  con- 
tinue to  be  in,  and  the  pain  arising  there- 
from." It  is  urged  that  there  is  no  evidence 
of  humiliation  and  of  future  suffering.  The 
physical  condition  of  the  plaintiff  is  a  com- 
plete answer  to  this  claim  and  was  sutQcient 
evidence  to  warrant  the  cbarge  as  given. 

We  have  examined  the  other  assignments 
of  error  but  find  them  without  merit 

The  Judgment  is  affirmed,  with  costs. 


KIMBLE  V.  GILLARD  et  aL 
(Supreme  Court  of  Michigan.    Oct  1,  1913.) 

1.  Fraud    (J   49*)— Pleading    and    Proof— 
Vabianoe. 

Where,  in  an  action  for  deceit,  the  decla- 
ration averred  misrepresentations  by  defendant 
which  induced  plaintiff  to  purchase,  and  plain- 
tiff, answering  a  qoestion  as  to  what  induced 
him  to  malce  the  trade,  stated  that  a  third  par- 
ty did,  there  was  a  fatal  variance  between  the 
allegations  and  the  proof. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  K  44,  45;    Dec  Dig.  |  49.*] 

2.  Fraud  ({  20*)— Relianck  on  Rkfbesknta- 
tions. 

In  order  to  make  misrepresentationB  ac- 
tionable, there  must  be  a  reliance  upon  the  rep- 
resentation. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §S  17,  18;   Dec.  Dig.  {  20.*] 

3.  Fraud  ({  49*)— Fraudulent  Representa- 
tions—Action— Pleading  AND  Proof. 

All  the  material  aUegationg  relied  upon  in 
an   action  for   damages   for  false   representa- 
tions must  be  proved  substantially  as  alleged. 
[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  U  44,  45;    Dec.  Dig.  }  49.*] 

4.  Evidence  (f  237*)— Heasb'at. 

In  an  action  for  damages  for  fraudulent 
representations  inducing  the  purchase  of  a  mov- 
ing picture  show,  statements  by  a  third  party, 
in  the  absence  of  defendant  were  inadmisBlble 
against  defendant 

[Ed.  Note.— For   other  cases,   see   Evidence, 
Cent.  Dig.  {§  883-886;    Dec.  Dig.  |  237.*] 

5.  Evidence    (!§    253,   260*)— Declarations 
of  conspisatob. 

Though  declarations  of  a  co-conspirator 
are  competent  against  an  associate  after  the 
conspiracy  has  been  established,  they  are  inad- 
missible to  establish  the  fact  of  the  conspiracy. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  (f  994-1002,  1010-1012;  Dec.  Dig. 
§&  253,  260.*] 

6.  Evidence  (8  213*)— Offers  of  Compromise. 

Statements  by  defendant  to  plaintiff's  at- 
torney in  a  conversation  prior  to  trial,  made 
for  the  purpose  of  compromise,  were  inadmis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  §§  746-751,  753;   Dec  Dig.  i  213.*] 

7.  Contracts    (8   266*)— Rescission— Condi- 
tions Precedent— Restoration  of  Goods. 

A  party  who  seeks  to  rescind  a  contract  is 
required  to  make  a  tender  and  keep  such  ten- 
der good  and  must  show  at  the  trial  that  he  is 
able  to  deliver  the  property  to  defendant 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  8  1186;   Dec.  Dig.  »  266.*] 

Error  to  Superior  Court  of  Grand  Rapids, 
William  J.  Stuart,  Judge. 


•For  oilier 
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Action  by  William  M.  Kimble  against  Jo- 
seph R.  GiUard  and  another.  Judgment  for 
plaintiff,  and  defendant  named  brings  error. 
Reversed  and  remanded. 

Argned  before  STEERE,  C.  J.,  and  MOORE, 
McALVAY,  BROOKE,  STONE,  OSTRAND- 
ER,  and  BIRD,  JJ. 

Hall  &  QUlard,  of  Grand  Rapids,  for  ap- 
pellant Cleland  ft  Heald,  of  Grand  Rapids, 
for  appellee: 

McALVAY,  J.  A  judgment  was  recovered 
by  plaintiff  in  an  action  for  damages  for 
fraud  against  defendant  and  appellant  and 
his  codefendant,  George  W.  Weeks.  The 
action  arises  out  of  a  sale  of  a  yaudette  lo- 
cated in  Ann  Arbor,  Mich.  It  was  commenc- 
ed by  declaration  in  the  drcult  court  for 
Kent  county  November  B,  1910.  Service  was 
had  on  appellant  November  9,  1910.  On 
March  31,  1911,  the  declaration  was  served 
upon  defendant  Weeks  at  Detroit  The  trial 
was  commenced  April  12,  1911,  before  the 
time  for  the  appearance  of  defendant  Weeks 
had  expired.  No  appearance  had  been  enter- 
ed by  him  at  the  time  of  trial,  and  he  was 
not  produced  as  a  witness.  On  April  13, 
1911,  a  Judgment  was  rendered  against  both 
of  the  defendants  for  $750.  On  April  14, 
1911,  Weeks  appeared  In  the  case  and  filed 
a  plea  in  abatement,  a  demurrer  to  which 
was  sustained.  Later  he  filed  a  second  plea 
in  abatement,  coupled  with  a  plea  of  the 
general  issue,  under  the  statute.  Plaintiff 
demurred  to  this  plea,  which  demurrer  has 
not  yet  been  determined. 

The  facts  in  .the  case  necessary  to  undei^ 
stand  the  somewhat  complicated  Issues  are 
as  follows :  Defendant  and  appellant  started 
this  vaudette,  or  moving  picture  show,  in 
Ann  Arbor  In  1907  and  continued  until  June 
1908,  at  which  time  James  H.  GlUard,  his 
brother,  came  there  to  attend  the  University 
and  purchased  the  property  from  him.  Ap- 
pellant then  went  to  Marquette  to  practice 
law  until  December,  1909,  when  be  removed 
to  Grand  Rapids  and  later  became  a  member 
of  the  law  firm  of  Smedley,  Hall  &  Gillard. 
In  March,  1910,  James  H.  Gillard  sold  the 
property  to  a  man  named  Gillman  under  a 
contract  and  moved  to  California.  He  gave 
appellant  a  power  of  attorney  to  care  for 
his  interest  in  the  property  with  full  pow- 
er to  sell.  Later  in  the  same  year,  this  de- 
fendant being  at  St.  Joseph,  Mich.,  on  busi- 
ness, he  met  the  defendant  Weeks,  who  at 
the  time  was  a  traveling  salesman  for  the 
National  Film  Company,  with  whom  he  was 
slightly  acquainted  and  who  knew  of  the 
Ann  Arbor  property.  He  was  informed  by 
appellant  of  the  sale  to  Gillman  and  his  de- 
fault in  payments.  After  some  conversation 
as  to  the  price  and  terms,  he  testifies  that  he 
told  Weeks  he  could  purchase  It  for  |760; 
that  Weeks  indicated  he  might  take  another 
person  into  the  deal  with  him.  He  next 
heard  from   Weeks  by  long  distance  tele- 


phone, who,  having  been  informed  that  be 
was  still  ready  to  sell,  stated  that  he  had 
found  a  man  ready  to  go  in  with  him  and 
pay  1750,  as  appellant  understood  it;  that 
appellant  told  him  to  bring  the  man  over 
and  he  would  make  the  deal.  Gillard  then 
went  to  Ann  Arbor  to  Investigate  the  condi- 
tion of  the  property.  Gillman  had  paid 
nothing  after  the  first  payment  and  he  could 
get  no  money  from  him  or  any  satisfaction, 
and  he  informed  Gillman  he  intended  to  sell 
Two  or  three  days  after  this  trip,  and  on 
October  19,  1010,  Weeks  came  to  Grand  Rap- 
ids with  plaintiff  for  the  purpose  of  pur^ 
chasing  the  property.  He  telephoned  this 
fact  from  the  depot  and  asked  the  location 
of  his  offlc&  Appellant  told  him  and  met 
them  as  they  left  the  street  car.  Some  nego- 
tiations were  had  at  appellant's  office  dur- 
ing which  be  claims  plaintiff  was  told  by  him 
that  he  could  give  possession  wltliln  two 
weeks;  that  he  expected  to  have  trouble 
with  Gillman,  perhaps  a  lawsuit,  but  he 
would  defend  It  without  cost  to  him.  Terms 
were  agreed  upon,  and  appellant,  as  attorney 
in  fact  for  his  brother,  sold  and  transferred 
the  property  in  question  for  the  sum  of  $750 
to  the  plaintiff  by  written  bill  of  sale  and 
drew  an  agreement  between  Weeks  and 
plaintiff  at  their  request  that  Weeks  could 
acquire  a  half  Interest  In  the  business  later 
on  certain  terms.  He  also  drew  a  promis- 
sory note  for  $200  from  plaintiff  to  Weeks. 
Plaintiff's  version  of  this  transaction  is  as 
follows :  That  he  was  at  Cadillac  about  the 
IStb  of  October,  1910,  having  sold  his  vau- 
dette at  Reed  City,  which  he  had  operated 
for  two  years;  he  was  out  of  business;  that 
he  met  defendant  Weeks,  with  whom  he  had 
an  acquaintance  because  of  his  business, 
which  was  selling  films  to  picture  shows, 
and  asked  him  if  he  knew  of  a  moving  pic- 
ture show  for  sale;  that  Weeks  told  him  of 
the  Ann  Arbor  property,  with  which  he  said 
he  was  well  acquainted ;  that  It  was  a  good 
paying  business  which  could  be  bought  from 
Mr.  Gillard  of  Grand  Rapids  for  $930;  that 
he  would  put  $200  into  It  and  assured  plain- 
tiff it  was  all  right;  that  he  would  at  once 
go  to  Mt  Pleasant,  telephone  GlUard  at 
Grand  Rapids,  and  let  plaintiff  know  about 
6  o'clock ;  that  at  3  o'clock  Weeks  telephoned 
him,  saying:  "I  have  purchased  $200  on 
that  place.  I  want  you  to  meet  me.  there 
(Grand  Rapids)  at  4  o'clock"  —  and  further 
said  he  had  vrired  the  $200,  and  that  if  plahi- 
tlff  did  not  take  the  property  he  would  lose 
the  $200;  that  by  appointment  plaintiff  went 
to  Grand  Rapids  October  10th  and  met  Weeks 
at  the  depot,  went  to  a  hotel  near  by,  and 
heard  Weeks  telephone  to  somebody  and  was 
allowed  to  state  what  he  heard;  that  they 
then  went  to  GiUard's  office,  where  the  pa- 
pers were  at  once  drawn  by  appellant.  He 
claims  that  be  said  be  did  not  like  to  take 
the  place  without  seeing  it;  that  both  de- 
fendants said  it  was  a^iAfi^^,ff^  he  said 
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he  would  take  It;  tbat  anDeUant  said  some- 
tUng  about  the  amoant  of  business  It  had 
done  duiliig  some  weeks  prevloas,  to  which 
he  paid  no  attention.  He  does  not  recollect 
that  appellant  said  anything  about  transfer- 
ring a  good  title,  but  there  was  talk  about 
giving  him  possession.  He  says  that  he  sign- 
ed a  note  to  Weeks  for  |200,  but  be  did  not 
know  what  was  In  the  contract  be  signed 
with  Weeks,  who  took  It  away.  He  did  not 
get  a  copy  of  it  there  but  later  at  Ann  Ar- 
bor got  from  Weeks  what  he  said  was  a 
cop;.  He  paid  $750  to  appellant  at  Grand 
Saplds  wben  the  blU  of  sale  was  made  out 
ud  went  to  Ann  Arbor  October  24th  fol- 
lowing, where  he  met  appellant,  who  gave 
him  possession  as  be  agreed ;  that  he  ran  the 
business  one  week  until  the  29th,  when  he 
locked  the  door  of  the  vaudette  with  this 
property  In  it  and  left  it  there;  that  be 
made  no  provision  for  taking  care  of  It,  ney- 
er  saw  it  again,  and  did  not  know  where  it 
was  at  the  time  of  the  trlaL  The  only  ten- 
der that  he  made  to  appellant  was  on  No- 
rember  3, 1910,  wben  he  otTered  him  the  keys 
at  Grand  Rapids,  which  be  refused  to  ac- 
eept 

The  principal  errors  assigned  and  relied 
npon  by  defendant  and  appellant  will  be  con- 
sidered. The  first  relates  to  the  question 
of  claimed  variance  between  the  averments 
of  the  declaration  and  the  proofs.  At  the 
close  of  plalntUTs  case  this  appellant  moved 
for  a  directed  verdict  in  bis  favor  for  the 
reason,  among  others,  that  there  was  a  fatal 
variance  between  the  declaration  and  the 
proofa  The  motion  was  argued  and  denied. 
[1]  The  principal  allegations  in  his  dccla- 
ntloD  relied  upon  by  plalndfl  are:  "First, 
that  the  defendant  falsely  represented  be  bad 
a  right  to  sell  the  property  as  attorney  in 
fact  for  his  brother  and  such  sale  was  In 
violation  of  GUlman's  rights;  second,  that 
defendant  falsely  stated  to  plaintiff  the 
amount  of  the  receipts  of  the  business  during 
tbree  weeks  preceding  the  sale;  third,  that 
defendant  falsely  stated  that  the  property 
was  paid  for;  tonrtb,  that  defendant  told 
plaintiff  tliat  Weeks  had  paid  him  $200  on 
the  purcliase  price,  which  he  would  forfeit 
noless  Kimble  paid  the  $750;  fifth,  that  de- 
fendant met  Weeks  at  St  Joseph  and  en- 
tered into  a  secret  arrangement  with  him 
whereby  Weeks  was  to  Induce  plaintiff  to 
buy  this  property,  for  wMch  defendant  was 
to  allow  Weeks  for  such  service  all  of  the 
purchase  price  over  $750."  The  declaration 
avers  that  all  of  these  representations  were 
believed  and  relied  upon  by  plaintiff,  and 
that  be  would  not  have  purchased  the  prop- 
erty if  tbey  had  not  been  made.  The  first 
and  tblrd  allegations  were  taken  from  the 
Jury  by  the  court  on  the  ground  that  there 
was  no  proof  to  sustain  them. 

After  the  motion  referred  to  was  made, 
an  amendment  to  the  declaration  was  allow- 
ed to  cover  one  of  its  objections,  that  the 
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declaration  was  fatally  detective  U  a  rescis- 
sion of  the  contract  was  claimed,  In  that  it 
showed  no  tender  of  the  property  to  defend- 
ant Plaintiff  was  then  recalled  and  upon 
examination  by  bis  own  counsel,  after  tes- 
tifying as  to  the  claimed  tender,  gave  the 
following  testimony:  "Q.  What  was  It  Mr. 
Kimble,  that  Induced  you  to  enter  into  this 
contract?  A.  Mr.  Weeka  Q.  What  about 
Mr.  Weeks?  A.  I  thought  if  he  was  willing 
to  put  his  money  into  It  I  was  mina  Q. 
Was  there  anything  else  that  led  you  to  do 
It?    A.  Nothing,  only  that" 

As  far  as  the  representations  of  appellant 
to  plaintiff  relied  npon  In  the  declaration, 
whereby  plaintiff  claimed  to  have  been  de- 
frauded, are  concerned,  the  foregoing  quo- 
tation from  his  testimony  fatally  varies  from 
the  declaration,  and  the  court  was  in  einor 
in  not  so  holding. 

[2]  It  Is  a  well-settled  rule,  familiar  and 
fundamental,  that  in  order  to  make  misrep- 
resentation actionable,  there  must  be  a  reli- 
ance upon  the  representation.  Parker  v. 
Armstrong,  56  Mich.  176,  20  N.  W.  892 ;  20 
Cy&  108,  109,  and  cases  dted. 

[3]  All  the  material  allegations  relied  npon 
in  an  action  for  damages  for  false  represen- 
tations must  be  proved  substantially  as  al- 
leged. The  motion  of  defendant  for  a  direct- 
ed verdict  should  have  been  granted  upon 
this  ground. 

Appellant  contends  that  there  is  no  evi- 
dence of  a  conspiracy  in  the  record,  proper- 
ly admitted,  which  tends  to  support  the  fifth 
allegation,  which  relates  to  the  conspiracy 
between  appellant  and  Weeks  entered  into  at 
St  Joseph.  Our  examination  of  the  testi- 
mony received  in  evidence  satlsfles  us  that 
such  contention  is  correct  Plaintiff  relies 
upon  the  testimony  of  himself  and  bis  broth- 
er-in-law, Sboenhals,  as  evidence  to  show  a 
conspiracy  on  the  part  of  appellant  This 
testimony  relates  to  conversations  had  with 
Mr.  Weeks  at  Cadillac  in  the  absence  of  ap- 
pellant relative  to  the  property  in  question 
and  that  it  could  be  bought  for  $950.  At  the 
time  this  testimony  was  admitted,  objection 
was  made,  and  the  court  ruled  that  it  was 
not  relevant  or  material  unless  a  conspiracy 
between  api)ellant  and  Weeks  was  shown. 

[4]  Another  item  of  evidence  relied  upon 
to  support  this  contention  was  testified  to 
by  plaintiff  to  the  effect  that  Weeks  had  told 
him  he  put  $200  into  this  purchase,  and  If 
plaintiff  did  not  buy  It  at  $750  be  would 
lose  his  $200.  This  was  part  of  a  conversa- 
tion between  plaintiff  and  Weeks  In  the  ab- 
sence of  appellant  This  testimony  was  not 
admissible.  The  case  was  not  at  issue  as  to 
Weeks.  His  statements  made  in  the  absence 
of  appellant  could  not  bind  him.  The  objec- 
tion of  the  appellant  should  have  been  sus- 
tained to  this  testimony  and  it  should  have 
been  excluded. 

[6]  It  was  also  not  admissible  for  the  fur- 
ther reason  that  it  purported  to/lre^he  ad- 
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missions  of  a  co-consplrator  and  no  conspira- 
cy had  been  shown.  Solomon  t.  Klrkwood, 
6S  Mich.  266,  261.  21  N.  W.  336,  S38.  in  which 
Judge  Cooley  said:  "The  declarations  of  a 
conspirator  may  be  evidence  against  his  as- 
sociates after  the  conspiracy  is  made  out; 
but  to  receive  them  as  proof  of  the  conspira- 
cy would  pnt  every  man  at  the  mercy  of 
rognes.  We  find  in  this  case  no  evidence  of 
the  conspiracy  except  In  the  statements  of 
Hollander;  and,  those  having  been  errone- 
ously received,  there  was  nothing  on  that 
branch  of  the  case  to  submit  to  the  Jnry." 
6  Am.  &  Eng.  Enc.  of  Law,  868. 

Plaintiff  was  allowed  to  testify  also,  over 
objection,  that  he  heard  Weeks  at  Grand 
Rapids  over  the  tel^hone  state  something 
about  $200,  and  afterwards  when  they  ar- 
rived at  the  o£9ce  of  appellant  be  heard 
Weeks  say  to  him,  "Did  yon  get  that?"  and 
appellant's  reply  that  "he  did." 

[I]  The  court  on  rebuttal  also  admitted, 
over  objection  of  appellant,  the  testimony  of 
one  of  plaintUTs  attorneys  detailing  a  con- 
versation had  between  him  and  appellant  be- 
fore suit  was  commenced,  claimed  to  be  an 
admission  tending  to  show  this  conspiracy. 
The  objection  made  was  that  It  was  not  re- 
buttal and  that  it  was  a  conversation  prior 
to  bringing  suit,  had  for  the  purpose  of  a 
compromise.  The  court  sustained  the  first 
objection,  whereupon  plaintiff  recalled  appel- 
lant to  lay  the  foundation  for  the  testimony. 
He  denied  that  he  made  the  statement  claim- 
ed and  testified  that  whatever  was  said  was 
expressly  with  reference  to  a  compromise 
between  the  parties.  This  was  not  denied  by 
the  witness  when  upon  the  stand.  The  court 
refused  to  strike  out  the  testimony.  For 
the  reason  stated,  It  was  inadmissible  and 
should  have  been  stricken  out 

The  testimony  relied  upon  by  plaintiff  to 
show  admissions,  if  taken  as  true,  would  not 
sustain  the  contention  that  a  conspiracy  was 
entered  Into  by  him  to  defraud  plaintiff. 
No  testimony  was  Introduced  in  the  case 
supporting  the  fourth  averment  of  the  decla- 
ration that  appellant  told  plaintiff  that 
Weeks  had  paid  him  1200  down  on  the  pur- 
chase^ which  Weeks  would  forfdt  If  plain- 
tiff did  not  pay  $750.  It  therefore  requires 
no  consideration. 

[7]  In  a  second  motion,  as  well  as  in  a 
third,  made  by  appellant  for  a  directed  ver- 
dict, was  Included  the  reason  that  there  was 
no  showing  made  by  plaintiff  that  he  was  at 
any  time  in  a  position  to  return  the  property 
to  appellant  These  motions  were  both  de- 
nied. The  record  shows  that  plaintiff  went 
to  Ann  Arbor  and  was  given  possession  of 
this  property  by  appellant  on  or  about  the 
24th  day  of  October;  that  be  kept  It  and 
conducted  the  business  until  the  29th,  when 
he  locked  It  up  and  left  it  He  testifies:  "I 
did  not  take  any  steps  to  preserve  the  prop- 
erty.    I  just  abandoned  It,  Just  locked  it 


up,  and  let  It  go ;  that  la  all."  He  has  never 
seen  it  since  and  did  not  know  where  It  was 
at  the  time  of  the  trial. 

The  tender  claimed  to  have  been  made,  as 
testified  to  by  plaintiff,  was  not  in  law  a 
tender  of  this  property.  It  had  at  that  time 
been  abandoned  by  him,  and  there  is  no  show- 
ing made  that  he  was  then  in  a  position  Uy 
deliver  it  to  appellant  At  the  time  of  the- 
trial  he  was  not  in  a  position  to  make  the 
tender  good,  and  his  testimony  shows  he  did 
not  keep  it  good  or  have  any  possession  of  It 
after  he  abandoned  it  A  party  who  seeks  tO' 
rescind  a  contract  Is  required  to  make  a 
tender  and  keep  such  tender  good  and  must 
show  at  the  trial  that  he  Is  able  to  deliver 
the  property  to  the  defendant  Ortmann  v. 
Fletcher,  U7  Mich.  501,  504,  76  N.  W.  63; 
Potter  V.  Taggart,  64  Wis.  395,  11  N.  W.  678 ; 
Jewett  ▼.  Petit,  4  Mich.  608.  The  motion  to 
direct  a  verdict  for  this  reason  sbouldbave 
been  granted. 

Other  errors  are  assigned  ui>on  the  admis- 
sion and  rejection  of  evidence,  the  charge  of 
the  court,  and  refusals  to  charge  as  request- 
ed by  appellant  which  do  not  require  con- 
sideration. 

For  the  errors  pointed  out  in  this  opinion 
the  Judgment  of  the  circuit  court  against 
appellant  is  reversed,  and  a  new  trial  granted. 


ENSIGN   V.   POGG. 
(Supreme  Court  of  Michigan.     Oct  1,  1013.> 

1.  AlTEBATION    OF    INSTBUMENTS    (J    S*)— Ma- 
TKBIALITT — INDOBSEMKRT  OF  NOTK. 

Under  the  Negotiable  Instruments  Law 
(Pub.  Acts  1905,  No.  265)  providing  by  section 
126  that,  where  an  instrument  is  materially  al- 
tered without  the  assent  of  aU  parties  liable 
thereon,  it  is  void  as  to  subsequent  indorsers, 
by  section  127  making  any  alteration  wblcli 
changes  tlie  number  or  relations  of  the  parties 
material,  by  sections  66,  69,  70,  making  a 
blank  indorser  below  the  indorsement  of  the 
payee  liable  as  a  subsequent  indorser,  and  not 
a  Joint  maker  or  surety,  and  by  section  60  that 
the  holder  may  at  any  time  strike  out  any  in- 
dorsement not  necessary  to  h^s  title,  the  in- 
dorsement of  a  note,  after  its  indorsement  in 
blank  by  payee,  making  it  negotiable  by  de- 
livery, by  a  person  in  no  way  mterested  in  it, 
without  the  knowledge  of  the  maker,  did  not 
change  the  relation  of  the  original  parties,  or 
become  necessary  to  the  title  of  a  subsequent 
holder,  and  hence  was  not  a  material  altera- 
tion, defeating  recovery. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  ((  40-46 ;  Dec.  Dig.  { 
8.*] 

2.  Bills  and  Notkb  (f  211*)— Indobsxicbnt 
IN  Blank— Delivkbt. 

Indorsement  of  a  note  in  blank  by  one  to 
whose  order  it  is  payable  makes  it  negotiable 
by  delivery. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  600,  601;  Dec.  Dig.  i 
211.*] 

3.  Bills  and  Notes  ({  193*)— Transfeb  of 
iNDOBSEiaNT  —  Stbikino     Oct     Indobse- 

HBNTS. 

Intervening  indorsements  not  necessary  to 
the  title  of  a  holder  need  not  be  stricken  out 
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before  the  trial,   but   may   be  etrickeB   after 
plaintiff  has  finished  his  case.  ^ 

[Ed.  Note.— For  other  cases,  «ee  Bills  and 
Notes,  Cent.  Dig.    |{  458-163;    Dec.   Dig.    { 

4.  JUSTTCBS  0»  THK  Peacb  (g  lOO*)— Plka— Ex- 
EccnoN  OR  Altbbation  of  Irstbuusrts— 

Under  Comp.  Laws,  |  767,  permitting  ver- 
lial  pleadings  before  a  justice  of  the  peace,  and 
providiog  that  the  execution  of  an  instrument 
filed  vitib  him  should  not  be  denied  except  nn- 
dcr  oath,  and  section  826,  providing  that  a 
written  instmment,  purporting  to  be  executed 
bj  one  of  the  parties  when  declared  upon,  may 
be  used  in  evidence  without  proof  of  execution, 
unless  execution  be  denied  by  oath  at  the  time 
of  pleading,  if  filed  with  the  justice,  the  ques- 
tion of  a  material  alteration  thereof  was  not  in 
issue,  where  the  justice's  entries  showed  de- 
fendant's plea  of  the  general  issue  on  March  4, 
1911,  and  a  nunc  pro  tunc  amendment  allowed 
July  10,  1911,  declaring  more  especially  upon 
a  note  "now  on  file  in  this  court. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  »  336-341;   Dec.  Dig.  $ 

5.  Bills  ahd  Notes  (|  378*)— Altebation— 

EllTOBCSIfBirT  BT   HOLDEB  III    DUE   COITRSE. 

Under  the  express  provision  of  Negotiable 
Instruments  Law  (Pub.  Acts  1905,  No.  265)  { 
128,  a  materially  altered  note  in  the  hands  of  a 
liolder  in  doe  course,  not  a  party  to  sach  alter- 
ation, may  be  enforced  according  to  its  original 
tenor. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,   Cent   Dig.  f{   985-992;    Dec.  Dig.    f 

6.  Altbratioit  or  Inbtbuicbnts  ({  27*)— E!vi- 

0E5CB— PbESUKFTION     OV    ALTERATION     BE- 
rOBE  EXECTTTIOK. 

Where  there  is  no  evidence  that  the  date 
of  a  note  was  altered  after  execution,  and  there 
is  nothing  sospidons  upon  its  face  beyond  the 
fact  of  an  erasure,  the  presumption  is  that  the 
alteration  was  made  before  it  was  executed. 

(Ed.  Note.^For  other  cases,  see  Alteration  of 
Instroments,  Cent  Dig.  Si  230-247;  Dec.  Dig. 
127.»] 

Brror  to  Circuit  Court,  Ingham  County; 
Charles  B.  Colllngwood,  Judge. 

Action  by  Charles  B.  Ensign  against  Frank 
M.  Fogg.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Argued  before  STEERE,  C.  J.,  and  MOORE, 
MeALVAY,  BROOKE,  EUHN,  STONE,  OS- 
TBANDER,  and  BIRD,  JJ. 

L.  B.  Gardner,  of  Lansing,  for  appellant 
HcArthur  ft  Dnnnebacke,  of  Lansing,  for  ap- 
pellee. 

STONE,  J.  This  action  originated  in 
justice's  court,  and  was  brought  upon  a 
promissory  note  signed  by  the  defendant, 
which  note  Is  In  the  words  and  figures  fol- 
lowing: "Leslie,  Mich.,  May  14,  1909.  One 
fear  after  date  I  promise  to  pay  to  the  or- 
der of  W.  S.  Hunter,  Jr.  (1220.00),  two  hun- 
dred tw^ity  dollars,  at  the  office  of  People's 
Bank  of  Leslie,  Mich.,  value  received,  with  In- 
terest at  five  pa  cent  per  annum  from  matu- 
rity until  paid,  and  attorney's  fees,  if  not  paid 
at  matnrlty.  Address,  Leslie,  Mich.  R.  R. 
No.  4.     Due  6—14—10.    F.  M.  Fogg."     On 


the  back  of  the  note  appear  the  Indorsements, 
"W.  S.  Hunter,  Jr.    Lula  G.  Allen." 

It  appears  that  the  suit  in  justice's  court 
was  begun  by  summons  issued  on  December 
1,  1910,  returnable  December  10,  1910.  The 
summons  was  returned  personally  served  on 
December  2,  1910.  Upon  the  return  day  of 
the  summons  the  suit  was  by  consent  of  the 
parties  adjourned  to  December  17,  1910, 
and  from  the  last-named  day  it  was  further 
adjourned  by  consent  and  stipulation  of  the 
parties  from  time  to  time  until  March  4, 1911, 
at  which  date  the  following  entry  was  made 
in  the  docket  of  the  justice :  "In  the  above 
cause  defendant,  under  his  plea  of  the  gener- 
al issue,  orally  gives  notice  that  the  note  sued 
on  was  obtained  by  fraud,  and  for  want  of 
consideration,  also  of  recoupment  of  damages, 
and  that  plaintiff  is  and  was  not  a  bona  flde 
purchaser  of  said  note."  .By  stipulation  the 
suit  was  further  adjourned  from  time  to 
time  to  July  10,  1911,  when  the  parties  ap- 
peared for  trial,  and  the  following  entry 
was  made  in  the  docket:  "Plaintiff  moved 
to  amend  declaration,  and  declared  orally 
against  the  said  defendant,  under  the  com- 
mon counts  in  assumpsit,  and  more  especially 
upon  a  certain  promissory  note  now  on  file 
in  this  court  Said  amendment  to  take  effect 
nunc  pro  tunc  as  of  March  4,  1911."  The 
case  was  tried  in  the  circuit  court  upon  the 
pleadings  as  they  were  made  In  justice's 
court 

It  is  undisputed  that  the  note  was  given 
upon  the  purchase  by  defendant  from  W.  S. 
Hunter,  Jr.,  of  a  gas  lighting  plant,  which 
was  installed  in  defendant's  country  home 
in  the  spring  of  1909. 

The  plaintiff  was  the  only  witness  sworn 
upon  the  trial  In  the  circuit  court  He  testi- 
fied In  substance  that  just  prior  to  March  15, 
1910,  he  purchased  the  note  in  question  of 
W.  S.  Hunter,  Sr.,  to  wbom  the  note  had 
been  transferred  by  W.  S.  Hunter,  Jr.,  the 
payee;  that  he  purchased  the  note  and  paid 
for  It  in  the  regular  course  of  his  business  as 
a  discount  banker;  that  Lula  O.  Allen  was  in 
plaintifTs  office  perhaps  with  W.  S.  Hunter, 
Sr.,  in  connection  with  the  transfer  of  the 
vote ;  that  she  put  her  name  upon  the  back  of 
the  note,  and  she  was  inclined  to  think  that 
she  signed  it  in  witness'  office,  under  the  gen- 
eral rule  that  he  had  of  all  paper  that  was 
brought  in  by  a  person — if  a  man  or  woman 
offered  pai)er,  he  had  the  indorsement  put  up- 
on it  when  he  purchased  It — that,  U  Lula  6. 
Allen  brought  notes  in  the  office  for  Mr.  Hunt- 
er, she  would  have  been  required  to  sign  on 
the  back  of  the  notes ;  that  Lula  G.  AUen  had 
been  and  iwrhaps  then  was  the  stenographer 
of  W.  S.  Hunter,  Sr.  and  witness  understood 
that  she  was  in  some  way  or  other  associated 
with'W.  S.  Hunter,  Sr.,  and  the  plaintiff  fur- 
ther testified  on  cross-examination  as  foUows: 
"There  was  a  bunch  of  notes  brought  In  at 
the  same  time  with  the  Fogg  note.  I  don't  re- 
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call  at  this  time  bow  many  there  were.  They 
were  against  Tarloiu  people ;  but  I  do  not  re- 
call who  they  were.  I  cannot  recall  any  per- 
son's name  for  certainty.  I  don't  recall  bow 
many  notes  there  were.  There  were  several. 
Q.  Did  Lola  G.  Allen  sign  all  those  notes,  In- 
dorsing them?  A.  I  think  very  probably  her 
signature  was  on  them ;  but  it  might  not  have 
been.  I  think  she  did  sign  other  notes,  other 
than  the  one  in  question.  Q.  Haye  you  any 
recollection  that  she  did?  A.  Why,  yes;  she 
did.  I  could  not  undertake  to  tell  how  many 
notes.  I  cannot  recall  whether  they  were 
all  signed  or  not,  nor  can  I  recall  how  many 
she  did  sign.  I  think  probably  she  signed 
them  all.  Q.  Why  did  you  have  her  sign 
these  notes?  A.  In  compliance  with  the  cus- 
tom of  my  ofi9ce;  yes,  sir.  Q.  Why  did  you 
want  Lula  G.  Allen's  name  upon  these  notes? 
A.  Because  I  thought  they  were  brought  In 
by  her,  and  I  always  have  a  party  that  brings 
In  a  note,  and  makes  the  transaction,  put 
their  name  on  the  note  as  a  way  of  identifl- 
catlon,  because  they  guarantee  that  the  notes 
come  to  them  regularly,  and  also  enables  me 
to  trace  back  bow  I  got  the  note,  who  I  got 
the  note  of,  and  who  they  represented,  and 
whose  office  they  were  from.  W.  S.  Hunter, 
Sr.,  should  have  signed  It  It  was  an  over- 
sight that  he  did  not.  Q.  If  It  had  not  been 
an  oversight,  you  would  have  had  W.  S. 
Hunter,  Sr.,  sign  the  note?  A.  He  was  not  In 
at  the  time.  He  was  in  afterwards;  but  It 
was  an  oversight  my  not  having  Mm  sign  It 
Q.  Did  Lula  G.  Allen  sign  that  note  there  at 
the  office  before  Hunter  came  in?  A.  I  think 
very  probably  she  did  before  he  came  in. 
My  recollection  is  not  quite  clear  on  that  sub- 
ject; but  I  think  she  did." 

The  note  being  in  evidence,  and  the  plaln- 
tlfl  having  rested  his  case,  the  defendant 
moved  the  court  to  direct  a  verdict  against 
the  plaintiff  for  the  following  reasons:  (1) 
"That  there  is  a  material  alteration  made 
in  said  note  after  the  same  was  executed  and 
delivered  by  Frank  M.  Fogg,  the  maker,  and 
without  his  knowledge  and  consent,  and  with 
the  knowledge  and  consent  of  C.  B.  Ensign, 
the  plaintiff,  by  adding  to  said  note  the  name 
of  Lula  G.  Allen  upon  the  back  thereof,  and 
therefore  such  material  change  vitiates  the 
note."  (2)  "That  the  indorsement  of  the 
name  of  Lula  G.  Allen  upon  said  note  after 
the  same  was  executed  and  delivered  by 
Frank  M.  Fogg,  the  maker,  and  without  his 
knowledge  and  consent  and  with  the  knowl- 
edge and  consent  of  C.  B.  Ensign,  the  plain- 
tiff, is  a  material  alteration,  and  therefore 
vitiates  the  note."  (3)  "That  there  is  a 
material  alteration  In  that  note.  In  crossing 
out  the  following  words  and  figures,  to  wit 
'April,'  and  the  erasure  of  a  figure  not  appar- 
ent as  to  what  particular  figure  or  figures 
and  in  putting  above  it  the  following  words 
and  figures,  to  wit,  'May  14';  the  change 
purporting  to  have  been  made  after  the  exe- 
cution and  delivery  of  said  note  by  Frank 
M.  Fogg,  the  maker,  thus  changing  the  time 


of  payment"  The  said  motton  was  over- 
ruled by  the  court  and  a  verdict  and  Judg- 
ment for  the  plaintiff  were  directed  by  the 
court 

The  defendant  has  bron^t  the  case  here 
for  review,  and  his  counsel  states,  In  liia 
brlet,  that  two  questions  are  raised  by  the 
assignments  of  error:  First  "Is  the  Indorse- 
ment of  a  note,  after  the  same  has  been  ne- 
gotiated by  the  payee,  by  an  irresponsible  per- 
son who  is  in  no  way  Interested  in  the  note, 
as  owner  or  otherwise,  and  without  the 
knowledge  or  consent  of  the  maker,  and  with 
the  consent  and  solicitation  of  the  holder, 
such  an  alteration  as  will  defeat  a  recovery 
thereon?"  Second.  "Is  the  changing  of  the 
date  of  the  note  from  'April,'  and  the  day  of 
the  month  named  therein,  to  'May  14,'  with- 
out the  knowledge  or  consent  of  the  maker 
such  an  alteration  as  will  defeat  a  recovery 
thereon?"  We  wUl  consider  these  questions 
in  the  order  In  which  they  are  presented. 

[1]  First  Counsel  for  appellant  first  calls 
attention  to  sections  126  and  127  of  Act  No. 
265,  Public  Acts  of  1805,  being  an  act  relat- 
ing to  negotiable  instruments.  Section  120 
is  as  follows:  "Whete  a  negotiable  instru- 
ment Is  materially  altered  without  the  assent 
of  all  parties  liable  thereon.  It  Is  avoided, 
except  as  against  a  party  who  has  himself 
made,  authorized,  or  assented  to  the  altera- 
tion, and  subsequent  Indorsers.  But  when 
an  Instrument  has  been  materially  altered 
and  is  In  the  hands  of  a  bolder.  In  due  course, 
not  a  party  to  the  alteration,  he  may  enforce 
payment  thereof  according  to  Its  original 
tenor."  Section  127  reads  as  follows:  "Any 
alteration  which  changes:  First  the  date: 
second,  the  sum  payable,  either  for  principal 
or  interest;  third,  the  time  or  place  of  pay- 
ment ;  fourth,  the  number  or  the  relations  of 
the  parties ;  fifth,  the  medium  of  currency  In 
which  payment  Is  to  be  made ;  or  which  adds 
a  place  of  payment  where  no  place  of  pay- 
ment Is  siieclfied,  or  any  other  change  or  ad- 
dition, which  alters  the  effect  of  the  Instru- 
ment In  any  respect  is  a  material  alteration." 

As  we  understand  the  claim  of  appellant's 
counsel  it  is  that  under  the  fourth  subdivi- 
sion of  section  127  Lula  Q.  Allen's  indorse- 
ment changed  the  number  and  relations  of 
the  parties,  and  was  a  material  alteration  of 
the  note.  We  are  unable  to  agree  with  coun- 
sel In  this  claim.  A  careful  reading  of  the 
negotiable  Instruments  statute  shows  that  It 
Is  expressly  provided  that  promissory  notes 
may  be  Indorsed  and  negotiated  without  the 
consent  of  the  maker.  We  think  that  the 
indorsement  of  this  note  by  Lula  O.  Allen, 
after  the  Indorsement  of  the  payee  of  the 
note  In  blank,  worked  no  change  in  the  num- 
ber or  relations  of  the  original  parties  to  the 
note.    She  was  a  mere  subsequent  indorser. 

As  her  indorsement  was  a  blank  indorse- 
ment and  appears  upon  the  note  below  that 
of  the  payee,  her  liability  thereon  under  sec- 
tions 65,  69,  and  70  of  the  act  is  conclusively 
presumed  to  be  ^IM^f^  a  subsequent  indorser, 
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and  not  that  of  a  Joint  maker  or  anrety. 
The  entire  act  should  be  constraed  together 
and  its  provisions  harmonised  if  possible. 
The  plaintiff  was  the  holder  of  this  note. 
Section  60  of  the  act  provides  as  follows: 
"The  holder  may  at  any  time  strike  out  any 
Indorsement  which  Is  not  necessary  to  his 
title.  The  Indorser  whose  Indorsement  Is 
struck  out,  and  all  Indorsers  subsequent  to 
him,  are  thereby  relieved  from  liability  on  the 
Instrument" 

[2]  The  Indorsement  of  this  note  In  blank 
by  W.  S.  Hunter,  Jr.,  the  payee,  made  It 
negotiable  by  delivery.  The  Indorsement  sub- 
sequently by  Lula  O.  Allen  was  not  necessary 
to  the  title  of  the  plaintiff.  The  record  shows 
that  plaintiff's  counsel  asked  leave  of  the 
court  upon  the  trial  to  strike  out  the  signa- 
ture and  Indorsement  of  Lula  O.  Allen,  pur- 
suant to  the  provisions  of  section  60,  and  the 
court  might  well  have  granted  the  request 

[3]  It  has  been  held  that  the  Intervening 
Indorsements  need  not  be  stricken  out  before 
the  trial,  but  may  be  after  the  plaintiff  has 
finished  his  case.  See  Bunker  on  Negoti- 
able Instruments,  p.  95,  citing  Mayer  v.  Jadis, 
1  Moody  &  R.  247.  If  the  holder  may  at  his 
win  strike  out  such  an  Indorsement  with- 
out Its  affecting  the  liability  of  the  maker, 
it  cannot  be  held  that  the  placing  of  such  an 
Indorsement  upon  a  note  Is  a  material  altera- 
tion thereof.  We  are  of  opinion  that  there 
is  no  merit  In  the  contention  of  appellant  up- 
on this  question. 

[4]  Second.  There  are  a  number  of  reasons 
why  the  second  question  of  appellant's  coun- 
sel cannot  be  answered  In  his  favor. 

(a)  The  state  and  condition  of  the  plead- 
ings. Is  the  question  of  a  material  altera- 
tion an  issue  In  the  case  under  the  pleadings?- 
We  think  not  under  our  practice.  The  exe- 
cution of  the  note  declared  on  was  not  denied 
under  oath.  By  section  767,  Compiled  Laws, 
it  is  provided  that  the  pleadings  in  a  suit 
t>efore  a  justice  of  the  peace  may  be  either 
written  or  verbal,  and  that  the  execution  of 
a  written  Instrument,  filed  with  the  justice, 
shall  not  be  denied,  except  under  oath,  as 
thereinafter  provided.  Section  826,  Compiled 
Laws,  Is  as  follows:  "When  any  written  In- 
Btmment,  purirartlng  to  be  executed  by  one 
of  the  parties,  is  declared  upon  or  set  off, 
it  may  be  used  in  evidence  on  the  trial  of 
the  cause  against  such  party,  without  prov- 
ing Its  execution,  unless  its  execution  be  de- 
nied by  oath  at  the  time  of  declaring,  or 
pleading,  or  giving  notice  of  set  off,  if  such 
instrument  shall  be  produced  and  filed  with 
the  justice." 

It  is  the  claim  of  appellant  that  the  note 
was  not  produced  and  filed  with  the  justice 
at  the  time  of  declaring.  On  the  other  hand, 
the  plaintiff  claims  that  the  note  was  filed 
with  the  justice  when  the  plaintiff  declared 
on  March  4, 1911,  when  the  defendant  plead- 
ed the  general  issue  and  gave  notice  of  the 
special  defense,  that  the  note  was  procured 
by  fraud,  etc.,  but  that  the  justice  neglected 


to  note  in  his  docket  the  substance  of  the  dec- 
laration and  the  filing  of  the  note  sued  upon, 
hence  the  entry  in  the  docket  of  July  10, 
1911,  above  set  forth. 

If  defendant  la  correct  in  his  position  that 
there  was  no  declaration  until  July  10th, 
we  have  the  anomalous  condition  of  a  plea 
to  a  declaration,  before  the  declaration  was 
filed.  If  the  declaration  was  not  filed  or 
made  until  July  10th,  that  was  the  proper 
time  to  produce  and  file  the  note  under  the 
statute,  and  the  defendant  should  then  have 
denied  Its  execution  under  oath. 

Under  our  practice,  whenever  It  is  claimed 
that  the  instrument  declared  upon  has  been 
altered  or  changed  In  any  material  part,  so 
that  the  true  tenor  and  effect  thereof  Is  not 
as  pleaded  or  set  forth,  and  the  note  has  been 
produced  and  filed  with  the  justice  in  accord- 
ance with  the  terms  of  the  statute,  the  exe- 
cution of  the  instrument  must  be  denied  on 
oath  at  the  time  of  pleading,  and  such  altera- 
tion is  not  confined  to  the  signature  only; 
but  whenever  it  Is  claimed  that  the  Instru- 
ment declared  upon  and  filed  is  not  in  sub- 
stance the  instrument  executed  by  the  party, 
its  execution  must  be  denied  upon  oath  as 
Indicated.  Pegg  v.  Bidleman,  6  Mich.  26; 
People  V.  Johr,  22  Mich.  461;  Polhemus  v. 
Ann  Arbor  Savings  Bank,  27  Mich.  44 ;  Jour- 
den  Y.  Boyce,  33  Mich.  302 ;  Lobdell  v.  Mer- 
chants' &  M.  Bank,  33  Mich.  408;  Anderson 
V.  Walter,  34  Mich.  113;  Freeman  v.  Ellison, 
37  Mich.  469;  Ortmann  v.  Merchants'  Bank, 
41  Mich.  482,  2  N.  W.  677;  Jenklnson  v.  Mon- 
roe Bros.,  71  Mich.  630,  39  N.  W.  854;  Ing- 
lish  V.  Ayer,  92  Mich.  370,  52  N.  W.  639; 
Insurance  Ck).  v.  Howell,  101  Mich.  332,  69 
N.  W.  699,  and  note;  Ada  Dairy  Ass'n  v. 
Mears,  123  Mich.  470,  82  N.  W.  258;  Naftzker 
V.  Lantz,  137  Mich.  441, 100  N.  W.  601;  First 
Nj»tional  Bank  v.  Carter,  138  Mich.  421,  101 
N.  W.  585;  Charles  H.  Werner  &  Sons  v. 
Lewis,  165  Mich.  450,  119  N.  W.  431. 

[S]  <b)  Another  reason  why  defendant  can- 
not maintain  his  second  claim  is  that  there 
was  no  evidence  that  plaintiff  made  any  al- 
teration in  the  date  of  the  note.  There  was 
no  evidence  that  the  plaintiff  was  not  a  hold- 
er, In  due  course,  for  value  before  maturity, 
and  under  the  terms  of  section  126  of  the 
Negotiable  Instruments  Act,  above  quoted,  It 
is  provided  as  follows:  "But  when  an  instru- 
ment has  been  materially  altered  and  is  in 
the  hands  of  a  holder,  in  due  course,  not  a 
party  to  the  alteration,  he  may  enforce  pay- 
ment thereof  according  to  its  original  tenor." 
According  to  the  claim  of  defendant  by  Its 
original  tenor,  the  note  bore  date  In  April. 
Interest  began  to  run  at  maturity,  hence  by 
the  claimed  original  tenor  of  the  note  plain- 
tiff would  be  entitled  to  a  larger  judgment 
than  he  recovered,  for  be  recovered  interest 
only  from  May  14,  1910. 

[6]  (c)  There  was  no  evidence  that  the  date 
of  the  note  was  altered  after  execution.  The 
defendant  relies  upon  a  presumption  merely. 
An  inspection  of  the  note  furnishes  us  with  no 
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evidence  that  the  note  was  altered  after  It  was 
signed.  There  is  nothing  suspicious  in  the  ap- 
pearance of  the  note.  It  may  have  been  as 
claimed  by  plalntKT,  that  as  originally  prepar- 
ed it  bore  the  word  "April,"  but  when  signed 
the  change  was  made  to  "May  14"  by  an  In- 
delible pencil.  The  bottom  of  the  note  shows 
the  figures  in  pencil  "&— 14— 10,"  indicating 
when  due. 

We  think  that  the  rale  Is  now  well  estab- 
lished In  this  state  that,  where  there  is  noth- 
ing suspidouB  upon  the  face  of  an  instrument 
beyond  the  fact  that  an  erasure  is  manifest, 
the  presumption  Is  that  the  alteration  was 
made  before  the  instrument  was  executed. 
'  Munroe  v.  Eastman,  31  Mich.  283 ;  Sirrine  v. 
Briggs,  81  Mich.  443;  Newland  v.  Baptist 
Church  Society,  137  Mich.  335,  100  N.  W. 
612;  Arnold  v.  Brechtel,  140  N.  W.  610; 
Connery  v.  Ck>nnery,  141  N.  W.  615. 

So  Ui.  any  view  of  the  case  which  we  are 
able  to  take  on  this  record,  we  are  of  the 
opinion  that  the  circuit  court  reached  the 
correct  conclusion  In  directing  a  verdict  for 
the  plaintiff,  and  the  Judgment  of  the  circuit 
court  is  afiSrmed. 


SMITH  V.  SMITH. 
(Supreme  Court  of  Michigan.     Oct  1,  1013.) 

1.  MoBTOAQES  (S  38*)  —  Absolute  Deed  as 
MoBTOAOE— Evidence— Weight. 

In  order  that  a  deed,  absolute  on  its  face, 
shall  be  declared  a  mortgage,  the  evidence  that 
■nch  was  the  intention  of  the  parties  must  be 
dear  and  convindng. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {{  108-111;   Dec.  Dig.  |  88.*] 

2.  MoBTOAGES  (§  38*)  —  Absolute  Deed  as 
MoBTGAOE— Evidence. 

Evidence  held  insuflSdent  to  show  that  a 
deed  from  father  to  son,  absolute  on  its  face, 
was  intended  as  a  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §|  108-111;   Dec.  Dig.  {  38.*] 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty, in  Chancery ;  Harvey  Tappan,  Judge. 

Bill  by  James  Burt  Smith  against  Angus 
M.  Smith.  Decree  for  defendant,  and  com- 
plainant appeals.     Affirmed. 

Argued  before  STEERE,  C.  J.,  and 
MOORE,  McAIiVAY,  BROOKE,  KUHN, 
STONE,  OSTRANDEK,  and  BIRD,  JJ. 

Burt  D.  Cady  and  John  B.  Mcllwaln,  both 
of  Port  Huron,  for  appellant  Walsh  & 
Walsh,  of  Port  Huron,  for  appellee. 


KUHN,  J.  The  original  blU  of  complaint 
in  this  cause  was  filed  to  set  aside  a  deed, 
given  by  Abram  Smith  to  his  son,  Angus  M. 
Smith,  of  certain  lands  in  St  Clair  county, 
Mich.,  alleging  that  at  the  time  of  the  execu- 
tion of  the  deed  the  father  was  mentally  in- 
competent to  transact  business.  Upon  this 
bill  the  case  proceeded  to  a  hearing,  and  at 
the  conclusion    of  the   proofs    complainant 


asked  leave  to  amend  his  bill  so  as  to  have 
the  deed  declared  a  conveyance  in  trust  to 
Angus  Smith  for  the  purpose  of  selling  the 
land  and  property,  or  as  a  security  to  him 
for  what  was  dne  and  owing  to  him  by 
Abram  Smith,  if  any  amount  was  owing  him, 
and  that  a  full  and  complete  accounting  be 
ordered  of  the  amount  due  Angus.  The  cir- 
cuit Judge  allowed  the  amendment,  and  dis- 
missed the  bill.  He  found  that  Abram  Smltli. 
at  the  time  of  the  execution  of  the  deed  in 
question,  was  in  full  possession  of  his  mental 
faculties,  and  thoroughly  understood  the  na- 
ture of  his  act  when  he  made  the  deed,  and 
that  It  was  not  Intended  as  a  mortgage.  As 
the  findings  of  the  circuit  Judge  give  a  sac- 
dnct  and  clear  statement  of  the  matters  tn 
controversy  and  of  his  conclusions,  they  are 
herewith  set  forth  In  full: 

"The  bill  of  complaint  herein  is  filed  by 
James  B.  Smith,  complainant,  for  the  par- 
pose  of  setting  aside  a  certain  conveyance  of 
real  estate  described,  and  asking  for  an  ac- 
counting of  the  partnership  affairs  and  the 
accounts  of  the  corporation  of  Abram  Smith 
&  Son. 

"The  pleadings  and  proofs  show  that  prior 
to  1890  Abram  Smith  was  conducting  a  ship- 
yard at  Algonac,  this  county,  at  which  was 
built  and  repaired  wooden  vessels.  It  is 
shown  that  he  had  become  quite  heavily  In- 
volved in  debt,  and,  at  his  request,  bis  young>- 
est  son,  Angus  M.  Smith,  defendant  herein, 
left  employment  In  Ohio  and  Joined  his  father 
in  a  copartnership  under  .the  firm  name  of 
Abram  Smith  &  Son,  and  under  this  copart- 
nership they  continued  the  business  of  build- 
ing and  repairing  wooden  vessels.  This  co- 
partnership continued  for  a  number  of  years, 
when  the  business  was  Incorporated  under  the 
name  of  Abram  Smith  &  Son ;  the  entire  stock 
of  the  concern  being  held  by  Abram  Smith 
and  Angus  M.  Smith,  with  the  exception  of 
one  share,  which  was  held  by  a  daughter  of 
Angus  M.  Smith.  In  the  conduct  of  the  busi- 
ness of  the  copartnership  and  the  corpora- 
tion, Abram  Smith  took  a  more  or  less  active 
part  until  within  about  the  last  three  years 
before  Ids  death,  which  occurred  January  20, 
1910.  During  the  continuance  of  the  copart- 
nership it  appears  that  Angus  W.  Smith,  the 
defendant,  conducted  a  separate  wholesale 
and  retail  coal  business,  and  throughout  the 
entire  period,  both  of  the  copartnership  and 
the  corporation,  borrowed  considerable  sums 
of  money  at  the  German-American  Savings 
Bank  of  Detroit 

"The  taking  of  the  proofs  has  occupied  the 
court  for  fully  three  weeks  of  time;  a  large 
portion  of  the  evidence  received  being  direct- 
ed towards  an  examination  of  the  books  of 
account  of  the  copartnership  and  also  of  the 
corporation,  together  with  the  account  of 
the  corporation  at  the  German-American  Sav* 
ings  Bank.  At  the  close  of  the  proofs,  solicit- 
ors for  the  defendant  announced  to  the  court 


•For  other  casei  see  same  topic  and  section  NUMBER  in  Dec.  Dts.  A  Am.  Dig.  Key-No.  Berles  ft  Rep'r  Indexes 
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that  be  wonid  not  be  requested  to  attempt  to 
sommarlze  accounts,  or  to  determine  on 
which  Bide  of  the  acconnt  between  Abram 
Smith  and  Angtm  M.  Smith  the  balance  lies. 
It  was  suggested,  however,  that  the  court  re- 
fer the  matter  of  an  accounting  to  a  drcuit 
<»urt  commissioner. 

"The  proofs  show  that  at  the  time  of  Ms 
death  Abram  Smith  was  89  years  of  age. 
Be  was  bom  In  the  township  where  he  died, 
and  had  throughout  his  life  been  a  man  of 
exceptional  vigor,  of  strong  mentality,  and 
high  standing  as  an  energetic  and  able  busi- 
ness man.  During  the  latter  part  of  his  life 
he  had  ceased  to  take  an  active  part  In  the 
direct  management  of  his  business  affairs; 
his  eyesight  had  become  quite  seriously  Im- 
paired, but  the  proofs  show  that  even  dur- 
ing this  period  he  retained  a  strong  mental 
grasp  on  affairs  In  his  family,  concerning 
such  business  matters  as  were  brought  to  his 
attention,  and  a  comprehension  of  the  general 
news  of  the  day,  both  local  and  national. 

"It  appears  from  the  proofs  that  on  July 
5,  1904,  Abram  Smith  procured  John  M. 
Robertson,  a  magistrate  of  Algonac,  to  draft 
for  him  a  will,  which  he  executed.  By  the 
terms  of  this  wUl  he  gave  to  his  son  John  A. 
Smith  a  certain  parcel  of  real  estate,  and  the 
balance  of  his  property,  real  and  personal,  he 
left  to  his  remaining  children,  James  B. 
Smith,  the  complainant  herein,  Cornelia  Sea- 
man, a  daughter,  Klla  M.  Moore,  a  daughter, 
and  Angus  M.  Smith,  the  defendant  herein. 
In  equal  shares.  This  will  was  admitted  to 
probate  In  tbls  county  on  the  9th  day  of 
March,  1910,  whoi  it  was  allowed  as  the 
last  will  and  testament  of  the  deceased.  It 
also  appears  from  the  proofs  that  on  Decem- 
ber 19,  1907,  Abram  Smith  conveyed  to  his 
eon  Angus  M.  Smith,  defendant,  a  farm  of 
320  acres,  located  on  the  river  St  Clair,  a 
short  distance  above  the  village  of  Algonac^ 
being  private  claim  199,  In  township  8  N., 
range  16  E.,  which  deed  of  conveyance  was 
recorded  on  the  20th  day  of  December,  1007, 
in  Liber  180  of  Deeds,  p.  612.  The  considera- 
tion named  In  this  deed  was  ^24,000.  By  the 
aU^ations  of  the  original  bill  of  complaint 
it  Is  sought  to  have  this  conveyance  set  aside 
on  the  ground  of  mental  Incompetency,  undue 
Influence,  and  fraud. 

"Upon  the  hearing  It  was  shown  that  at  the 
date  of  the  execution  of  this  deed  by  Abram 
Smith  Angus  M.  Smitti,  the  grantee,  drafted, 
executed,  and  delivered  to  his  father,  Abram 
Smith,  a  written  agreement,  to  the  effect  that 
in  case  Angus  M.  Smith  should  sell  the  farm 
conv^ed  to  him  during  the  lifetime  of  his 
fiither,  Abram  Smitli,  then  Angus  should  pay 
to  Ids  fitttaer  the  excess  above  $24,000  receiv- 
ed as  the  proceeds  of  the  sale.  This  agree- 
ment also  recited  that  the  consideration  of 
124,000  vras  comprised  of  a  certain  mortgage 
against  the  ta.rm  given  to  Mr.  Whitney  by 
Abram  Smith,  a  mortgage  given  to  Angus  M. 
Smith,   and    certain    othet    considerations. 


The  agreement  was  signed  by  Angus  M. 
Smith  and  Abram  Smith. 

"After  the  close  of  the  proofs,  and  upon 
the  final  argument  of  counsel,  counsel  for 
complainant  proposed  an  amendment  to  the 
bill  of  complaint,  and  by  this  amendment  set 
up  the  allegation  that  this  agreement  and  the 
deed  constitute  a  mortgage  against  the  farm 
for  $24,000,  and  by  the  same  amendment 
asked  an  incorporation  in  the  bill,  as  amend- 
ed, of  a  prayer  that  the  court  declare  the 
agreement  to  be  a  mortgage,  and  that  an 
order  or  decree  be  entered  directing  a  sale 
of  the  property  and  the  payment  of  the  ex- 
cess to  the  estate  of  Abram  Smith.  The  solic- 
itor for  the  defendant  objects  to  the  allow- 
ance of  this  amendment,  and  made  the  re- 
quest in  open  court  that  in  case  the  court 
should  allow  the  amendment  that  be  be  per- 
mitted to  offer  proof  as  to  the  value  of  the 
farm  in  question. 

"It  is  my  conclusion  that  all  questions 
raised  should  be  settled  by  this  litigation, 
and  for  that  reason  I  shall  allow  this  amend- 
ment to  be  made,  and  the  bill  will  now  stand 
as  the  amended  bill  of  complaint  Solicitor 
for  defendant  will  be  permitted  to  offer  such 
further  proof  as  be  may  deem  necessary  in 
view  of  the  amendments  allowed. 

"Mental  Incompetency,  Fraud,  and  Undue 
Influence. 

"It  is  my  conclusion  that  not  only  has  com- 
plainant failed  to  establish  bis  allegations  of 
the  mental  Incompetency,  undue  Influence, 
and  fraud  in  the  procurement  and  execution 
of  the  deed  of  conveyance  of  the  farm  in 
private  claim  188  on  December  19,  1007,  but 
on  the  contrary,  the  proof  is  clear  and  con- 
vincing that  on  that  date  Abram  Smith  was 
in  the  full  possession  of  his  mental  faculties, 
and  competent  to  comprehend  and  did  com- 
prehend the  nature  of  the  transaction,  and 
that  he  was  conveying  this  farm  to  the  de- 
fendant Angus  M.  Smith.  The  proofs  show 
that  he  went  alone  from  bis  home  to  the 
ofllce  of  John  M.  Robertson,  who  had  drafted 
his  will  and  other  papers  and  conveyances 
for  him,  and  Informed  Mr.  Robertson  that  he 
wanted  to  convey  this  farm  to  his  son  An- 
gus ;  he  directed  him  to  obtain  the  descrip- 
tion and  draft  the  deed,  and  bring  it  to  his 
home  for  execution.  All  of  these  directions 
were  given  solely  by  Abram  Smith  to  Mr. 
Robertson.  Mr.  Robertson  prepared  the 
instrument  took  it  to  the  home  of  Mr.  Smith, 
and  In  the  presence  of  his  two  daugbtera, 
Mrs.  Seaman  and  Mrs.  Moore,  read  the  in- 
strument to  him,  after  which  he  executed 
the  deed,  and  it  was  witnessed  by  the  two 
daughters  and  Mr.  Robertson.  Both  of 
these  daugbtera  testlfled  as  to  these  facts, 
and  that  tbdr  fittber  was  fully  competent 
to  understand  and  did  underetand,  the 
transaction,  and  that  there  was  no  influ- 
ence whatever  exerted  upon  him  in  tlie 
procuremmt  or   execution   of   tlils   Inatm- 
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ment  These  two  witnesses  are  not  only  not 
Interested  In  snstalnlng  this  deed,  bnt,  should 
it  be  set  aside,  would,  under  the  terms  of  the 
will,  each  be  entitled  to  a  one-qnarter  inter- 
est in  this  farm.  In  addition  to  this  evi- 
dence, the  evidence  of  citizens  and  neighbors 
who  had  known  Abram  Smith,  some  of  them  a 
lifetime,  all  are  positive  in  their  opinion  that 
he  was  mentally  competent  to  execute  this  tn- 
strnmeut  Under  these  proofs  it  Is  my  con- 
clusion that  the  deed  in  question  was  execut- 
ed by  Abram  Smith,  with  a  full  comprehen- 
sion as  to  Its  import  and  character,  and  with- 
out undue  influence  or  fraud  of  any  sort 

"Is  the  Deed  of  December  19,  1907,  a 
Mortgage? 

"By  the  allegations  of  the  amended  bill 
the  question  is  now  raised  as  to  whether  the 
deed  of  December  19,  1907,  is  an  absolute 
conveyance  or  a  mortgage  for  $24,000.  Inas- 
much as  the  case  may  be  determined  upon 
the  proofs  as  they  now  stand,  I  deem  it  ad- 
visable to  determine  this  question  at  this 
time.  Much  time  was  spent  by  counsel  for 
complainant  in  an  inquiry  as  to  the  char- 
acter of  thla  transaction,  and  in  an  attempt 
to  show  that  the  deed  was  to  operate  merely 
as  a  security  and  not  as  an  absolute  convey- 
ance. The  evidence  of  Mrs.  Moore  and  Mrs. 
Seaman  is  to  the  efTect  that  the  father  fre- 
quently announced  his  intention  of  giving  this 
farm  to  Angus,  stating  as  his  reason  that  An- 
gus had  come  to  his  relief  at  a  time  when  he 
needed  assistance,  that  he  had  assisted  him 
financially,  and  helped  him  pay  his  debts, 
and  that  he  thought  in  view  of  all  that  he 
had  done  that  Angus  should  have  the  farm. 
A  considerable  time  after  the  deed  had  been 
executed  Abram  Smith  told  his  lifelong 
friend,  Mr.  Stewart,  that  he  had  given  the 
farm  to  Angus.  As  opposed  to  this,  not  a 
witness  has  given  evidence  to  indicate  that 
this  transaction  was  the  creation  of  a  lien 
on  the  farm.  We  have  the  proposition  that 
this  agreement  of  December  19,  1907,  signed 
by  Abram  Smith  and  Angus  M.  Smith,  shall, 
in  Itself,  without  any  further  proof,  operate 
as  a  mortgage,  notwithstanding  all  of  the 
positive  evidence  to  the  efFect  that  Abram 
Smith  intended,  by  the  deed  of  conveyance, 
to  convey  an  absolute  title  to  his  youngest 
son.  It  is  my  conclusion,  as  a  matter  of  law 
and  fact,  that  this  agreement  does  not  oper- 
ate to  constitute  the  deed  in  question  as  a 
mortgage  merely;  but  that  Instead  the  con- 
veyance of  December  19,  1907,  executed  by 
Abram  Smith,  conveys  an  absolute  title  in 
fee  simple  in  the  defendant,  Angus  M.  Smith. 

"Further  Accounting. 

'At  the  close  of  the  proofs,  and  upon  the 
argument  of  counsel,  for  the  first  time  the 
court  was  informed  that  under  the  proofs  as 
taken  the  court  would  not  be  asked  to  strike 
a  balance  and  determine  the  state  of  the  ac- 
count between  Angus  M.  Smith  and  hla  fa- 


ther, Abram  Smith.  Cpon  petition  of  com- 
plainant's solicitor  the  court  had  entered  an 
order  granting  complainant's  solicitors  and 
assistants  all  access  to  the  books  of  account, 
checks,  bills,  and  bank  account  of  the  co- 
partnership and  the  corporation  at  the  office 
of  the  corporation  at  Algonac.  In  pursuance 
of  this  order  soUdtor  for  complainant  pro- 
cured the  assistance  of  an  accountant,  who 
was  given  full  access  to  all  of  the  books  of 
account,  checks,  bUls  and  bank  books  of  the 
concern,  and  the  proofs  show  that  he  spent 
about  a  week  in  the  performance  of  this  work 
at  the  office  of  the  corporation,  and  in  addi- 
tion he  was  present  in  court  a  considerable 
part  ot  the  time  while  the  proofs  were  being 
taken  as  to  these  accounts.  It  was  the  un- 
derstanding ot  the  court  that  this  time  was 
being  spent  for  the  purpose  of  determining 
the  exact  account  for  use  in  the  case  an  ac- 
counting was  deemed  necessary.  It  is  my 
conclusion  that  no  further  steps  should  be 
taken  in  relation  to  the  matter  of  an  ac- 
counting, and  this  finding  concerning  this 
phase  of  the  case  is  made  solely  for  the 
purpose  of  settling  this  question  with  the 
others  presented." 

[1]  The  record  Is  volumlnons,  containing 
840  pages  of  printed  matter,  and  no  effort 
seems  to  have  been  made  to  reduce  it  to 
narrative  form  or  to  eliminate  Immaterial 
matter.  A  large  amount  of  the  testimony 
is  directed  to  the  claim  made  in  the  original 
bill  of  complaint  that  Abram  Smith  was  in- 
competent at  the  time  of  the  making  of  the 
deed.  This  claim  is,  however,  not  urged  up- 
on this  appeal,  and  the  arguments  and  care- 
fully prepared  briefs  are  directed  to  the 
claim  made  that  ^e  deed  should  be  con- 
strued as  a  mortgage.  In  considering  this 
contention  of  the  complainant.  It  is  well  to 
have  in  mind  the  rules  of  law  applicable 
thereto.  In  a  recent  case,  Crane  v.  Read,  172 
Mich.  642,  at  page  647,  138  N.  VT.  223,  at 
page  226,  Mr.  Justice  Stone,  speaking  for  the 
court,  said:  "In  this  class  of  cases  the  proof 
ought  to  be  sufficient  to  overcome  the  pre- 
sumption that  the  instrument  in  question 
truly  represents  the  transaction  in  ita  ea.- 
tirety.  Schmidt  t.  Barclay,  161  Mich.  1  [125 
N.  W.  729,  20  Ann.  Cas.  1194]."  Again,  in 
Dalton  V.  Mertz,  173  Mich.  153,  157,  138  N. 
W.  1055,  1056,  this  court  said:  "The  proof 
should  be  clear  and  convincing  before  an  in- 
strument which  on  its  face  purports  to  be 
an  absolute  conveyance  is  declared  to  be  a 
mere  security."  See,  also,  Sowles  t.  Wil- 
cox, 127  Mich.  166,  86  N.  W.  689. 

[2]  The  complainant  called  to  the  witness 
stand  the  defendant,  Angus  M.  Smith,  who 
stated  that  the  sale  of  the  farm  was  dis- 
cussed by  him  with  his  father  for  several 
days,  and  also  in  the  presence  ot  his  sisters, 
Mrs.  Seaman  and  Mrs.  Moore,  and  stated  that 
he  was  to  have  the  farm  and  the  personal 
property  on  it  tor  $24,000. 

It  appears  that  at  the  time  of  the  execu- 
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tion  of  tbe  deed  Angns  M.  Smltli  gave  bis 
father  a  writing,  In  wbicb  he  agreed  in  case 
be  should  sell  the  farm  dnring  the  lifetime 
of  bis  father  to  par  to  his  father  all  mon- 
eys he  received  over  and  above  $24,000.  Mis. 
Moore  and  Mrs.  Seaman,  the  daughters  of 
tbe  deceased,  were  also  called  by  tbe  Com- 
plainant, and  testified  that  the  g^lving  of  the 
deed  was  the  voluntary  act  of  their  fatho', 
and  detailed  conversations  with  him  in  which 
be  expressed  the  desire  that  Angus  should 
bave  tbe  farm.  Mrs.  Seaman,  being  exam- 
ined by  complainant's  solicitor,  testified  as 
follows:  "Q.  Do  you  remember  tbe  circum- 
stances of  the  signing  of  this  deed  by  Abram 
Smith?  A.  I  knew  it  was  in  connection  with 
bis  own  aifairs  and  my  brother's.  Q.  Do 
yon  remember  now  the  circumstances  snr- 
roDndlng  the  signing  of  it  as  a  matter  of 
memory?  A.  Yes,  it  was  at  home  in  the  din- 
ing room.  Illy  father's  desk  was  in  the  ex- 
treme end  of  part  of  the  dining  room.  Q. 
Who  was  present?  A.  My  daughter,  Mrs. 
Johnson,  Mrs.  Moore,  Mr.  Robertson,  and  my- 
self. Q.  Mr.  Robertson  came  there?  A.  He 
brought  the  deed  there,  as  I  remonber  It  Q. 
Do  you  remember  whether  or  not  before  he 
brought  the  deed  there  you  had  any  knowl- 
edge or  information  from  any  source  that 
such  a  deed  was  to  be  given?  A.  I  don't 
know;  I  don't  remember.  Q.  Did  you  talk 
with  your  sister  about  it  in  any  way?  A.  No. 
Q.  Or  your  father  about  It?  A.  No.  Q.  Was 
the  deed  prepared  when  Mr.  Robertson 
brought  it  there?  A.  I  think  so.  Q.  All 
but  the  signing  and  acknowledging?  A.  Yes, 
sir.  Q.  And  you  saw  your  father  sign  it? 
A.  Yes,  It  was  read  over  to  my  father  in  my 
presence.  Q.  And  you  know  it  to  be  the  deed 
of  tbe  farm?  Q.  Yes,  I  did.  Q.  Was  there 
anything  said  there  about  tbe  three  witness- 
es signing  as  witnesses?  A.  No,  I  have  no 
recollection  of  it  Q.  And  you  don't  have  any 
recollection  of  what  was  said  before  that  as 
to  why  the  deed  was  given?  A.  I  know  that 
It  was  my  father's  wish  to  give  it  Of  course, 
I  knew  that  he  attended  to  his  own  affairs, 
and  knew  what  he  was  doing.  Q.  What  was 
the  purpose  of  giving  it,  as  you  understood 
It  at  the  time?  A.  To  make  things  a  little 
easier  for  father,  and  to  pay  my  brother  his 
indebtedness.  Q.  To  pay  your  brother  his  in- 
debtedness, and  make  things  easier  for  your 
father?  A.  Yes.  Q.  In  what  way  would  this 
make  things  easier  for  your  father?  A.  He 
wouldn't  have  the  worry  of  those  mortgages 
that  were  hanging  over  the  farm.  Q. 
Wouldn't  have  the  care  of  the  farm?  A.  No. 
Q.  Was  that  talked  of  at  that  time?  A.  I 
presume  it  must  have  been.  Q.  What  was 
your  father  to  get  out  of  this?  A.  As  I  re- 
member, in  case  my  brother  sold  the  farm 
doling  my  father's  lifetime  be  was  to  get 
anything  over  the  $24,000,  in  case  it  was 
wld  dnring  father's  lifetime.  Q.  Was  it  the 
ondergtanding  that  Angus  was  to  proceed 
and  sell  the  fiirm?    A.  I  don't  think  so ;   I 


don't  remember  that"  Both  of  these  wit- 
nesses testified  against  their  own  interests, 
as  they  would  profit  together  with  complain- 
ant if  the  contention  of  the  latter  could  be 
sustained.  It  is  intimated  that  Mrs.  Moore 
was  acting  in  concert  with  Angus;  but  we 
the  satisfied  that  the  record  does  not  war- 
rant this  claim. 

Charles  Stewart  a  friend  of  Abram  Smith, 
a  man  77  years  of  age,  testified  concerning  a 
conversation  he  had  with  him  as  follows:  "A 
year  before  he  died,  or  18  months,  it  may 
have  been  a  year  and  a  half,  I  wouldn't  be 
certain  about  that  but  he  told  me  that  he  had 
sold  the  farm  to  Angus,  deedM  the  farm  to 
Angus.  He  says,  'I  can't  do  any  more  up 
there,  and  Angus  has  done  a  great  deal  of 
work  there,'  he  says,  'and  I  have  let  blm 
have  the  farm.' " 

John  M.  Robertson,  who  drew  the  instru- 
ment testified  as  follows:  "A.  Well,  on  that 
day,  I  think  between  10  and  11  in  the  fore- 
noon— I  know  it  was  the  middle  of  tbe  day ; 
it  wasn't  evening  anyway;  my  impression 
is  it  was  the  forenoon — ^Mr.  Smith  came  into 
my  office,  and  I  was  sitting  there  alone.  He 
said:  'Mr.  Robertson,  I  wish  you  would  draw 
me  a  warranty  deed  of  my  farm  to  Angus  M. 
Smith,  and  put  in  the  consideration.  I  think 
it  Is  ^4,000 ;  I  haint  seen  it  since  (examines 
deed) ;  yes,  $24,000 ;'  and  says,  'You  know  the 
description.'  'Yes,'  I  says.  It  Is  the  north 
half  of  private  claim  188.'  'Yes,  you  know 
the  description,'  he  says;  'well,  you  make 
it  right  out'  I  says,  'Yes,  sir.'  'How  long 
will  it  take  you?'  'Oh,  not  very  long.' 
'Well,  would  you  Just  as  soon  make  it  out 
and  bring  it  up  to  the  house?  I  don't  care 
to  wait'  I  said,  'Yes,  sir.'  'Well,  you  wUl 
bring  it  right  up  ?'  'Yes,  sir.'  'All  right  I  will 
go  up.'  So  there  wasn't  any  other  business 
and  I  went  to  my  atlas  that  lays  there  on  the 
safe,  to  be  sure  it  was  the  north  half  of  pri- 
vate claim  188,  320  acres  of  land.  I  made  the 
deed  out,  and  put  my  stamp  there  on  it  be- 
cause I  didn't  take  that  with  me^  'Notary 
PubUc,  St  Clair  County,  Michigan,'  and  date 
of  commission.  I  took  the  deed  up  there, 
and  went  Into  ibe  house  and  gave  it  to  him, 
and  he  took  it  and  looked  It  over.  He  either 
had  his  specks  on  or  put  them  on  and  looked 
the  deed  over  to  see  if  the  description  was 
all  right  and  I  told  Urn  I  thought  it  was. 
He  said.  'Yes.'  He  turned  it  over,  and  I 
think  he  says,  'Where  do  I  sign?*  And  went 
to  the  desk  in  tbe  dining  room  in  the  north, 
east  comer,  and  I  showed  him,  and  after  [ 
did  he  signed  his  name.  I  took  it  then,  and 
signed  my  name  as  a  witness,  and  put  my 
name  here  as  notary,  and  I  said  to  Mrs. 
Mjoore  and  Mrs.  Seaman  who  were  present — 
I  think  I  brought  the  deed  and  put  it  on  the 
dining  room  table — and  I  said,  'Come  here, 
girls,  and  sign  this  deed;  it  takes  two  wit- 
nesses.' So  Ella  Moore  signs  her  name  to 
the  deed,  and  Mrs.  Seaman  signs  her  name 
to  the  deed.  When  I  saw  Mrs.  Seaman  sign 
her  name  to  the  dee^  I^i^pticed  then,  and 
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which  it  conducted  Joint  operationi,  for  tiiroc«b 
joint  rates  in  the  sum  of  $2,076.75  for  earnings 
of  the  connectinf  line  on  commercial  account 
for  December,  1910,  $758.63  for  advance  charg- 
es paid  by  anch  connecting  line  on  the  same 
accoant  for  the  lame  month,  for  other  advance 
charges  amounting  to  $171.46,  and  for  defend- 
ant'! sliare  for  loss  and  damage  claims  paid  by 
the  connecting  line  amounting  to  $402.09.  Dur- 
ing the  six  months  prior  to  receivership,  cur- 
rent income  amountii^  to  $2,026  had  been  paid 
by  defendant  on  its  mortage  or  bonded  indebt- 
edness while  such  claims  of  its  connecting  Un% 
remained  unpaid.  Held,  that  such  claims  were 
"operating  expense"  arising  ont  of  current  biud- 
ness  incidental  to  freight  traffic  for  which  such 
connecting  line  claimant  was  entitled  to  prior- 
ity in  equity  over  the  rights  of  bondholders. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  |i  301-306;   Dec  Dig.  i  168.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6.  p.  4992.] 

3.  Receitbbs  ({  158*)— Adicihistbation  of 
Assets— PBEFasERCES—RiaHT  to  Object. 
Where  the  line  of  an  insolvent  railroad 
company  was  divided  into  two  parts,  called  the 
nortii  and  sontli  branch,  and  only  the  north 
branch  was  in  operation  and  was  subject  to  a 
mortgage  on  which  foreclosure  proceedings  were 
instituted,  one  having  a  mechanic's  lien  on  the 
south  branch  could  not  object  to  a  preference 
allowed  to  a  connecting  railroad  company,  to 
which  the  insolvent  was  indebted  for  the  pay- 
ment of  operating  expenses  as  against  bond- 
holders, to  the  extent  that  current  earnings  of 
the  north  branch  had  been  diverted  from  the 
payment  of  operating  expenses  to  payments  on 
the  mortgage  debt. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  U  301-306;   Dec  Dig.  |  15&*] 

Appeal  from  District  Court,  Cass  Connty ; 
T.  A.  Arthur,  Judge. 

Action  by  the  plaintiff  to  establish  and 
foreclose,  a  mechanic's  lien  against  the  prin- 
cipal defendant,  the  Atlantic  Northern  & 
Southern  Railway  Company,  and  Its  receiv- 
er, and  against  other  defendants  as  alleged 
llenholders.  The  Chicago  Rock  Island  &  Pa- 
dflc  Railway  Company  appeared  as  an  inter- 
vener and  filed  a  petition  of  Intervention, 
claiming  an  equitable  lien  against  the  prin- 
cipal defendant  and  claiming  priority  over 
all  other  parties.  There  was  a  decree  adjudi- 
cating the  claims  of  all  parties  and  fixing 
the  priority  and  order  of  liens.  Personal 
Judgment  only  was  awarded  by  such  decree 
to  the  Intervener  against  the  principal  de- 
fendant, and  Its  claim  of  lien  was  denied. 
The  intervener  alone  has  appealed.  Modified 
and  affirmed. 

F.  W.  Sargent,  Robert  J.  Bannister,  and 
J.  H.  Johnson,  all  of  Des  Moines,  for  appel- 
lant Parker,  Parrlsh  &  Miller,  of  Des 
Moines,  W.  A.  Follett  and  J.  B.  Rockafel- 
low,  both  of  Atlantic,  and  Read  &  Read,  of 
Des  Moines,  for  appellees. 

EVANS,  J.  The  property  of  the  principal 
defendant  was  In  the  hands  of  a  receiver  at 
the  time  of  the  trial  below,  and  such  re- 
ceiver Is  a  party  to  the  case.  Such  principal 
defendant  owned  and  operated  a  railroad  In 
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says  I,  That  Is  three  witnesses  on  the  deed.' 
But  I  took  It  the  reason  for  both  signing  was 
because  I  said,  'Come,  g^lrls,  and  sign  this 
deed ;  It  wants  two  witnesses  on  this  deed,' 
and,  they  not  being  familiar  with  whether 
It  took  two  or  three  or  four,  they  both  signed 
It  That  was  at>out  two  years  before  he  died 
that  I  made  the  deed,  as  near  as  I  can  re- 
member. I  am  not  sure  but  Mr.  Smith  asked 
the  other  woman  to  sign;  it  seems  to  me 
something  like  that  he  asked  her,  that  he 
said,  'Nellie,  here  you  sign,  too' — something 
Uke  that" 

Considerable  effort  was  made  to  show  Ir- 
regularities In  the  t>ooks  of  the  partnership 
of  Angus  and  his  father,  and  that  mortgages 
which  had  been  given  by  the  father  to 
Angus,  and  which  entered  Into  the  considera- 
tion of  the  deed,  were  given  without  consider- 
ation. It  would  profit  no  one  to  attempt  to 
go  Into  the  details  of  these  alleged  Irregular- 
ities. That  there  were  certain  irregularities 
in  the  keeping  of  the  accounts  there  can  be 
no  question;  but  upon  the  vital  question  in 
this  case,  which  was  one  of  fact,  whether 
or  not  the  deed  in  question  was  given  as  an 
absolute  conveyance,  it  seems  to  us  the  com- 
plainant has  completely  failed  to  make  out 
bis  case,  and  the  proofs  are  convincing  that 
by  the  deed  of  conveyance  it  was  the  Inten- 
tion of  the  father  to  convey  an  absolute  title 
to  his  son.  The  claim  is  also  made  that  the 
value  of  the  farm  at  the  time  of  the  giving 
of  the  deed  was  largely  in  excess  of  the  con- 
sideration named  In  the  deed.  Evidence  was 
taken  upon  this  question ;  but  from  the  tes- 
timony of  those  witnesses  we  are  satisfied 
that  the  consideration  named  was  a  fair 
value  of  the  farm  at  that  time.  The  com- 
plainant having  failed  to  establish  his  case 
by  sufficient  proof,  the  bill  was  properly  dis- 
missed. 

The  decree  of  the  trial  court  la  afilrmed. 


SHUOART  &  BARNES  BROS,  et  aL  t.  AT- 
LANTIC N.  &  S.  RT.  CO.  et  al. 

(Supreme  Court  of  Iowa.    Sept  24,  1913.) 

1.  RBCEIVEBS  ({  168*)— DiVEBSION  OF  iNCom 

— Opebatior  EiXFENSEa—PBioBrrr— Bonos. 
On  foreclosure  of  a  railroad  mortgage,  eq- 
uity, in  its  discretion,  may  prefer  unpaid  claims 
for  current  expenses  incurred  in  the  ordinary 
operation  of  the  road  within  a  limited  time, 
usually  six  months  before  receivership,  to  the 
claims  of  bondholders  secured  by  a  prior  mort- 

gage,  where  it  appears  that  the  current  operat- 
ig  income  has  been  diverted  to  the  payment  of 
the  mortgage  debt  or  interest  thereon  to  the 
prejudice  of  operating  expense  claims. 

[Ed.   Note.— For  other   cases,   see   Receivers, 
Cent  Dig.  iS  301-306;    Dec.  Dig.  |  158.*] 

2.  Receivebs  (i  168*)— DiTKBSiON  of  Inoouk 
—  "Opebatino  EIzpenbe"  —  Natubb  of 
Claims— PBioarrr. 

Defendant  railroad  company  at  the  time  of 
the  appointment  of  receivers  in  foreclosure  pro- 
ceedings was  indebted  to  a  connecting  line,  with 
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the  state  of  Iowa  consisting  of  two  parts, 
which  will  be  referred  to  In  the  dlscnsslon 
aa  the  north  and  south  "branches."  The 
north  branch  extended  from  Atlantic,  In  Cass 
eonnty,  to  Klmballton,  a  distance  of  17  miles. 
The  south  branch  extended  south  from  At- 
lantic for  a  distance  of  38  miles  to  Ylllisca. 
The  north  branch  was  first  constructed  and 
was  In  operation  during  the  year  1910  and 
up  to  the  time  of  the  receivership  in  April, 
1911.  The  south  branch  was  in  course  of 
construction  during  1910  and  was  not  in 
operation.  The  claims  of  the  plaintiff  and 
the  other  mechanic's  lien  claimants  arose 
for  labor  and  material  In  the  construction 
of  the  touth  branch.  The  claims  of  the  in- 
tervener arose,  in  part  at  least,  out  of  the 
operation  of  the  north  branch  during  the 
year  1910  and  out  of  business  jointly  trans- 
acted by  the  intervener  and  the  defendant 
as  connecting  carriers;  there  being  a  Junc- 
tion of  the  two  roads  at  Atlantic. 

The  decree  of  the  trial  court  established 
the  mechanic's  Hens  of  the  plalntlfF  and  the 
other  claimants  as  primary  liens  upon  the 
south  branch.  It  also  established  them  as 
Hens  against  the  north  branch,  subject  to 
three  certain  prior  mortgages  thereon.  The 
intervener  claims  its  Hen  only  as  against  the 
north  branch  and  it  claims  priority  over  the 
mortgages  as  well  as  over  the  mechanic's 
Uens. 

The  decree  below  was  entered  In  pursu- 
ance of  and  in  substantial  conformity  with 
the  report  of  a  referee  before  whom  the  evi- 
dence was  produced.  The  referee  reported 
the  following  findings  as  to  the  claims  of  the 
intervener:  Tour  referee  finds  that  the  At- 
lantic Northern  &  Southern  Railway  Com- 
pany is  Indebted  to  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company  in  the  sum  of 
$81859.01;  said  indebtedness  being  made  up 
of  the  following  items,  to  wit: 

Iteml.  Earnings  ot  the  Chicago,  Rock  Is- 
land &  Pacific  Railway  Company 
on  commercial  account  tor  the 
month  ot  December,  1910 t^.OTS  75 

ItemiL    Advance  charges  paid  by  the  Chi- 
cago, Rock  Island  ft  Pacific  Rail- 
way Company  on  commercial  ac- 
eonnt    tor   month    of    December,  ■ 
ino  7S9  63 

Item  t.  Earnings  ot  the  Rock  Island  tor 
December,  1910,  on  ties  shipped  to 
Abeles  ft  Tansslg  and  consigned 
to  points  on  the  Atlantic  North- 
em  ft  Southern  Railway  Com- 
pany other  than  Atlantic t,460  17 

Item  4.  Bamlngs  of  Rock  Island  for  ma- 
terial consigned  to  the  Atlantic 
Northern  A  Southern  Railway 
Company  to  points  other  than 
Atlantic    l,tSSn 

Item6.   Advance  eharges  17146 

Item  (.  Earnings  of  Rock  Island  outside 
the  month  ot  December,  UlO,  not 
In   any    settlement 686  01 

Item?.    For  loss  and  damage  claims  paid 

by  Rock  Island 402  01 

Itemt.   Bills  for  repairs,  salaries  ot  joint 

truckers  1,168  09 

18,868  01 


Certain  offsets  were  allowed  reducing  the 
net  recovery  ot  the  Intervener  to  a  little  less 
than  $8,000. 

[1]  The  Intervener's  dalm  of  priority  or 
preference  is  based  upon  the  equitable  rule 
which  has  often  obtained  in  receiverships  of 
this  nature,  viz.,  that  a  preference  will  be 
given  to  the  payment  of  operating  expenses 
Incurred  within  a  period  of  six  months  prior 
to  the  receivership,  to  the  extent  ot  the  cur- 
rent earnings  of  the  road;  and,  when  it 
is  made  to  appear  that  the  current  earnings 
have  been  diverted  within  such  period  to  the 
payment  of  mortgage  Hens,  restoration  will 
bo  made  to  such  extent  by  way  of  preference 
In  favor  of  the  tmpald  operating  expenses. 

The  following  excerpts  from  some  of  the 
cases  will  sufficiently  indicate  the  equitable 
grounds  upon  wliich  the  intervener  claims  to 
stand  in  this  court:  "It  is  easy  to  see  that 
the  payment  of  unpaid  debts  for  operating 
expenses,  accrued  within  00  days,  due  by  a 
railroad  company  suddenly  deprived  of  the 
control  of  its  property,  due  to  operatives  in 
Its  employ,  whose  cessation  from  work  sim- 
ultaneously Is  to  be  deprecated,  in  the  inter- 
ests both  of  the  property  and  of  the  public, 
and  the  payment  of  limited  amounts  due  to 
other  and  connecting  lines  of  road  for  mate- 
rials and  repairs  and  for  vnpaid  ticket  and 
freight  balances,  the  outcome  of  Indispen- 
sable business  relations,  where  a  stoppage 
of  the  continuance  of  such  business  relations 
would  be  a  probable  result,  in  case  ot  non- 
paymoit,  the  gea&eal  cobsequence  Involv- 
ing largely,  also,  the  Interests  and  accommo- 
dation of  travel  and  traffic,  may  well  place 
such  payments  in  the  category  of  payments 
to  preserve  the  mortgaged  property  In  a  large 
sense  by  maintaining  the  good  will  and  integ- 
rity of  the  enterprise  and  entitle  them  to  be 
made  a  first  lien."  Mlltenberger  v.  Logans- 
port  Railway  Co.,  106  U.  S.  286-311.  1  Sup. 
Ct  140,  27  U  Ed.  117. 

"A  court  of  equity  engaged  in  adminis- 
tering mortgaged  railroad  property,  un- 
der a  receivership  in  a  foreclosure  suit,  may 
in  its  discretion  prefer  unpaid  claims  for 
current  exi>en8e8  Incurred  in  the  ordinary 
operation  of  the  railroad  within  a  limited 
time,  utwMy  siw  months,  before  the  receiver- 
ship, to  the  claims  of  bondholders  secured 
by  a  prior  mortgage,  in  the  distribution  of 
the  Income  or  of  the  proceeds  of  the  corpus 
of  the  mortgaged  property."  "The  test  of  the 
equity  which  entitles  a  claim  to  a  preference 
over  the  mortgage  In  foreclosure  is  whether 
the  consideration  of  the  claim  was  or  was  not 
a  part  of  the  current  expenses  of  the  ordi- 
nary operation  of  the  corporation  within 
time  limited."  Rodger  Ballast  Car  Co.  v.  Ry. 
Co.,  164  Fed.  629,  83  C.  C.  A.  403. 

"If  such  a  mortgagor  diverts  the  current 
Income  from  the  payment  of  the  current  ex- 
penses to  the  payment  of  Interest  on  the 
mortgage  debt  or  to  the  Improvement  of  the 
mortgaged  property,  so  that  cuixe^t  expenses 
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remain  unpaid  when  a  recelTer  Is  appointed, 
the  court  may,  out  of  the  Income  accruing 
during  the  receivership,  resort  to  the  un- 
paid claims  for  current  expenses  the  amount 
BO  diverted.  But,  If  there  has  been  no  diver- 
sion, there  can  be  no  restoration,  and  the 
amount  of  the  restoration  cannot  exceed  the 
amount  of  the  diversion."  Illinois  Trust  & 
Sav.  Bank  v.  Doud,  105  Fed.  123,  44  O.  C. 
A.  389,  62  L.  R.  A.  481. 

"A  mortgage  of  the  property,  acquired  and 
to  be  acquired,  and  of  the  Income  of  a  quasi 
public  corporation,  such  as  a  railroad  com- 
pany, obtains  a  lien  upon  the  net  Income  of 
the  company  after  the  current  expenses  of 
operation  incurred  In  the  ordinary  course  of 
business  are  paid  and  impliedly  agrees  that 
the  gross  income  shall  be  first  applied  to  the 
payment  of  these  current  expenses  before  the 
net  income  to  which  he  is  entitled  arises." 
Illinois  Trust  &  Sav.  Bank  v.  Doud,  105  Fed. 
123,  44  O.  C.  A.  389,  52  L.  R.  A.  481. 

"We  do  not  now  hold,  any  more  than  we 
did  in  Fosdick  v.  Schall  [99  U.  S.  235,  25  Ia 
Ed.  339]  or  Huldekoper  v.  Locomotive  Works, 
99  U.  S.  268,  260,  21  L.  Ed.  844,  that  the  in- 
come of  a  railroad  in  the  hands  of  a  recover, 
for  the  benefit  of  mortgage  creditors  who 
have  a  Hen  upon  it  under  their  mortgage, 
can  be  taken  away  from  them  and  used  to 
pay  the  general  creditors  of  the  road.  All 
we  then  decided,  and  all  we  now  decide,  is 
that,  if  current  earnings  are  used  for  the 
benefit  of  mortgage  creditors  before  current 
expenses  are  paid,  tha  mortgage  security  Is 
chargeable  in  equity  with  the  restoration  of 
the  fund  which  has  been  thus  improperly  ap- 
plied to  their  use."  Burnham  y.  Bowen,  111 
C.  S.  783,  4  Sup.  Ct  879,  28  L.  Ed.  596. 

"It  is  undoubtedly  true  that  operation  ex- 
penses, debts  uue  to  connecting  lines  grow- 
ing out  of  an  interchange  of  business,  and 
debts  due  for  the  use  and  occupation  of 
leased  lines  are  chargeable  upon  gross  In- 
come before  that  net  revenue  arises  which 
constitutes  the  fund  applicable  to  the  pay- 
ment of  the  Interest  on  the  mortgage  bonds." 
St  Louis,  A.  &  T.  H.  R.  Co.  v.  Cleveland, 
C,  G.  &  I.  R.  Co..  125  U.  S.  658,  VTi,  8  Sup. 
Ct  1011,  1017  (31  L.  Ed.  832). 

"Mortgage  creditors  of  a  railroad  cannot 
complain  of  a  decree  requiring  payment  of 
unsecured  debts  due  by  the  company  to  con- 
necting railroads  before  the  filing  of  the  ap- 
peal, for  moneys  it  had  collected,  when  their 
refusal  because  of  the  failure  to  pay  them  to 
continue  business  relations  with  the  receiver 
would  have  greatly  diminished  the  receipts 
and  impaired  the  business  of  the  road."  Mey- 
er ▼.  Johnston,  63  Ala.  237. 

The  appellees  concede  the  operation  in  an 
appropriate  case  of  the  equitable  rule  thus 
contended  for  by  the  appellant  They  em- 
phasize certain  qualifications  or  limitations 
thereon  which  we  quote  from  their  brief  as 
follows: 
"U  the  debt  for  which  a  preference  Is 


claimed  Is  not  an  ordinary  and  necessary  op- 
erating expense  or  If  the  debt  did  not  accrue 
within  six  months  prior  to  the  appointment 
of  the  receiver,  or  if  there  has  been  no  di- 
version of  the  current  income  to  the  pay- 
ment of  Interest  on  mortgaged  Indebtedness 
or  for  the  betterment  of  the  security  of  the 
mortgagees,  there  can  be  no  preference. 
Rodger  Ballast  Car  Go.  v.  Omaha,  K.  C. 
&  E.  R.  Co.  et  al.,  143  Fed.  629  [S3  O.  C.  A. 
403];  Illinois  Trust  &  Savings  Co.  et  al.  v. 
Doud  et  al.,  105  Fed.  123  [44  a  a  A.  389. 
52  L.  R.  A.  481];  Gregg  t.  Metropolitan  Trust 
Co.,  197  U.  S.  183  [25  Sup.  Ct  416],  49  L.  Ed. 
717;  Finance  Oo.  v.  Charleston,  etc.  Ry.,  62 
Fed.  205  [10  O.  O.  A.  823];  Southern  R.  R. 
Co.  ▼.  Carnegie  Steel  Co.,  176  U.  S.  257  [20 
Sup.  Ct  347,  44  L.  Ed.  458]." 

We  quote  from  the  appellees'  brief  the  fol- 
lowing as  the  propositions  upon  which  they 
rely  In  support  of  the  decree  entered  below: 

"(1)  The  burden  is  uiwn  the  appellant  to 
show  by  a  clear  preponderance  of  the  evi- 
dence that  the  Indebtedness  for  which  it 
claimed  a  preference  accrued  within  six 
months  prior  to  the  appointment  of  a  receiv- 
er, and  that  the  Indebtedness  is  of  such  a 
character  as  to  make  it  a  preferred  debt  over 
paramount  liens.  This  the  evidence  fails 
to  show. 

"(2)  The  dd>t  for  which  a  preference  is 
claimed  must  be  a  necessary  operating  ex- 
pense and  must  have  accrued  within  six 
months  prior  to  the  appointment  of  a  receiv- 
er. The  evidence  fails  to  show  that  the  debts 
or  dalms  in  question  are  of  this  character. 

"(3)  It  must  be  shown  by  a  preponderance 
of  the  evidence  that  there  has  been  a  diver- 
sion of  the  current  earnings  from  the  pay- 
ment of  current  operating  expenses  to  the 
payment  of  interest  on  bonds,  or  some  other 
use  or  purpose  which  directly  benefited  the 
mortgagee  and  bondholders.  This  is  not 
shown. 

"(4)  No  diversion  of  current  earnings  to 
the  payment  of  construction  claims  is  shown. 
No  construction  claims  have  In  fact  been 
paid  from  current  earnings.  As  against  the 
plaintia  and  appellee  Abeles  and  other  me- 
chanic'lien  Judgment  claimants,  there  can  be 
no  preference. 

"(5)  In  order  that  a  court  of  equity  may 
give  a  preference  to  a  creditor  over  existing 
liens,  equities  must  exist  in  favor  of  the 
claimant,  which  makes  his  claim  superior  to 
established  liens.  There  can  be  no  prefer- 
ence among  creditors  whose  equities  are 
equal.  In  this  case  no  superior  equities  exist 
in  favor  of  the  Rock  Island. 

"(6)  The  six  months'  preference  mle  has 
never  been  extended  so  as  to  give  preference 
to  claims,  even  for  operating  expenses,  over 
claims  for  construction.  While  the  claims  of 
the  plaintiffs  and  Abeles  and  other  mechanic 
lien  claimants  are  for  construction  claims  on 
the  south  38  miles,  yet  their  respective  liens 
extended  to  and  cover  the  north  17  miles.   As 
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against  them  there  can  be  no  preferemce^  even 
on  the  north  17  miles  of  railroad." 

From  the  foregoing  quotations  from  the 
briefs  of  the  parties,  we  are  able  to  direct  onr 
attention  to  the  very  points  of  dUTerence  be- 
tween them,  and  they  are  few.  Three  ques- 
tions are  presented  for  onr  consideration :  (1) 
Does  it  appear  that  any  of  the  items  of  in- 
tervener's dalm  were  Sat  operating  expenses 
within  the  meaning  of  the  term?  (2)  Was 
there  any  diversion  of  the  earnings  of  the 
road  to  the  payment  of  mortgage  liens?  (3) 
Is  the  equitable  mle  nnder  consideration  ap- 
plicable as  against  parties  who  did  not  re- 
ceive the  diverted  earnings? 

[2]  Upon  this  record  it  will  be  more  con- 
yenlent  to  take  up  the  second  question  first, 
viz.:  Was  there  a  diversion  of  the  earnings? 
Daring  the  trial  the  parties  entered  on  rec- 
ord the  following  stipulation:  "It  is  admitted 
that  the  gross  earnings  of  the  Atlantic  North- 
em  A,  Southern  Railway  Company  for  the 
calendar  year  of  1910  were  $34,210.10,  and 
that  the  gross  operating  expenses,  including 
the  taxes  for  the  same  year,  were  $27,469.28, 
leaving  the  net  earnings  for  the  year  $6,740.- 
81.  That  out  of  these  net  earnings  the  At- 
lantic Northern  &  Southern  Railway  Compa- 
ny on  Joly  1, 1910,  paid  interest  on  the  mort- 
gage or  bonded  Indebtedness  of  the  Atlantic 
Northern  &  Southern  Railway  Company  in 
the  sum  of  $2,025,  and  on  the  Ist  of  January, 
Idll,  paid  on  the  mortgage  or  bonded  Indebt- 
edness of  the  same  railway  company  the  sum 
of  $2,025.  It  is  further  agreed  that  in  the 
gross  earnings  of  the  Atlantic  Northern  & 
Southern  Railway  Company  is  Included  its 
sliare  of  the  earnings  on  all  freight  passing 
over  the  Chicago,  Burlington  ft  Qtiincy  and 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
panies, or  other  lines,  and  delivered  to  the 
Atlantic  Northern  &  Southern  during  the  year 
1910,  so  far  as  the  same  is  carried  on  through 
billing  or  included  in  the  interline  account." 

It  will  be  seen  from  the  foregoing  that  $2,- 
025  was  paid  on  the  bonded  indebtedness  on 
January  1,  1011,  and  this  was  within  six 
months  prior  to  the  receivership.  The  pay- 
ment of  July  1, 1910,  may  be  disregarded,  not 
having  been  made  within  six  months.  It  must 
be  said  therefore  that,  If  there  were  oper- 
ating expenses  unpaid,  then  the  application 
of  the  earnings  to  the  bonded  indebtedness 
was  a  diversion  to  that  extent. 

Taming  to  the  items  entering  Into  the  in- 
debtedness In  favor  of  the  Intervener,  should 
any  of  them  be  deemed  as  an  operating  ex- 
pense? Several  of  the  items  of  such  Indebt- 
edness arose  out  of  the  relations  of  the  two 
railroads  as  connecting  carriers.  They  neces- 
sarily made  Joint  ratea  The  rates  so  charg- 
ed were  collected  by  one  for  the  benefit  of 
both.  Claims  for  loss,  damage,  and  over- 
charge arose  against  them  jointly,  and  such 
claims  were  paid  by  one  for  the  benefit  of 
both.  When  freight  was  received  from  anoth- 
er connecting  carrier,  the  freight  charge  of 


such  carrier  was  advanced  to  it  by  one  for 
the  benefit  of  both  and  was  later  collected 
from  the  consignee  by  one  for  the  benefit  of 
both.  These  disbursements  were  carried  in 
the  form  of  an  account  A  settlement  was 
bad  each  month  until  December,  1910.  For 
such  month  no  settlement  was  bad. 

The  following  from  the  testimony  of  the 
local  agent  of  the  Atlantic  Northern  ft  South- 
ern Railway  Company  at  Atlantic  will  in- 
dicate the  general  nature  of  the  transactions 
upon  which  several  of  the  items  are  based: 
"This  interline  account  which  I  have  spoken 
of  includes  all  shipments  passing  from  one 
road  to  another.  In  the  transportation  of 
merchandise  and  other  conunodities  which 
pass  over  both  roads,  there  were  from  time 
to  time  claims  made  by  the  consignee  or  con- 
signor for  overcharge  or  damage  and  things 
of  that  kind.  Claims  of  this  kind  as  be- 
tween the  Atlantic  Northern  &  Southern 
Railway  Company  and  the  Chicago,  Rock  Is- 
land &  Padfic  Ztallway  Company  were  first 
started  by  the  claimants  and  presented  to 
the  delivering  line,  and  an  investigation  was 
made  with  reference  to  the  merits  of  the 
claim,  and  after  investigation,  if  it  was  de- 
termined that  the  claim  was  meritorious,  the 
claim  was  paid  by  the  line  with  which  the 
claim  was  filed,  and  if  paid  by  the  Rock  Is- 
land or  the  Atlantic  Northern  &  Southern  it 
was  distributed  on  a  mileage  basia  That  is, 
if  the  Rock  Island  paid  them,  the  Atlantic 
Northern  &  Southern  reimbursed  them  in 
proportion  to  the  mileage  it  handled.  After 
the  investigation  of  a  claim  and  when  the 
claim  was  paid  by  the  Rock  Island,  the  Rock 
Island  would  bill  on  the  Atlantic  Northern 
&  Southern  for  its  proportion  of  the  payment, 
and  we  authorized  drafts  made  on  them 
monthly.  It  was  part  of  my  duties  to  investi- 
gate and  authorize  the  payment  of  the  At- 
lantic Northern  &  Southern's  proportion  of 
these  claims.  •  •  *  We  had  a  Joint  truck- 
er here  in.  Atlantic  who  handled  freight  for 
the  Atlantic  Northern  ft  Southern  at  the 
freight  house  of  the  Rock  Island.  That  was 
freight  in  less  than  car  load  lots  that  came 
in  over  the  Rock  Island,  billed  to  some  point 
on  our  line,  and  also  freight  in  less  than 
car  load  lots  originating  on  our  line  and 
destined  to  some  point  on  the  Rock  Island. 
He  was  actually  paid  by  the  Chicago,  Rock 
Island  ft  Pacific  Railway  Company.  •  •  • 
The  arrangement  with  reference  to  this 
trucker  was  that  the  Atlantic  Northern  & 
Southern  Railway  Company  was  to  reim- 
burse the  Rock  Island  at  the  rate  of  $20  per 
month.  We  would  credit  the  Atlantic  North- 
ern &  Southern  Railway  with  a  certain  per 
cent  and  charge  the  Rock  Island  its  propor- 
tion, or,  rather,  I  mean  we  credited  the  Rock 
Island  with  its  proportion  of  75  per  cent  of 
freight  charged  and  then  at  the  end  of  the 
month  the  accounts  between  the  railroads 
would  be  settled  and  that  would  be  offBet, 
which  means  if  the  Rock  Island  account  was 
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greater  tben  the  Atlantic  Nortbem  &  South- 
ern wonld  pay  the  difference,  and  if  it  was 
the  other  way,  the  Rock  Island  woald  pay 
the  Atlantic  Northern  &  Southern.  At  the 
end  of  each  month  the  Atlantic  Nortbem  & 
Southern  rendered  to  the  Rock  Island  a 
statement  of  busineas  it  had  received  from 
the  Rock  Island  for  the  calendar  month, 
showing  the  amount  of  the  Rock  Island  earn- 
ings, and  our  monthly  settlements  were  made 
on  those  statements,  sub;]ect  to  the  correction 
of  any  errors  that  might  afterwards  appear, 
and  this  $183.49  Is  the  balance  when  the  cor- 
rections are  made  on  some  such  accounts. 
This  $17.29  on  this  statement  represents  a 
difference  In  advances  or  prepayments  as 
Stated  In  the  Atlantic  Northern  &  Southern's 
settlement  statement  to  the  Rock  Island 
against  advances  reported  by  the  Rock  Is- 
land agent  This  Item  of  1385.23  represents 
charges  on  waybills  delivered  to  the  Atlantic 
Northern  &  Southern  which  have  not  been 
included  in  any  settlement  for  any  month  up 
to  the  present  date.  Those  were  waybills 
that  were  overlooked  in  making  the  monthly 
statement  This  charge  $759.53  represents 
charges  advanced  to  connecting  lines  by  the 
Chicago,  Rock  Island  &  Padflc  Railway  Com- 
pany. This  was  on  shipments  that  the  Rock 
Island  received  from  foreign  lines  and  deliv- 
ered to  the  Atlantic  Northern  &  Southern 
Railway  Company  and  which  amounts  the 
Rock  Island  paid  to  foreign  lines.  All  these 
items,  commencing  with  $2,075.75,  and  in- 
cluding the  item  of  $759.53,  are  what  we 
have  referred  to  as  conunerdal  shipments, 
and  the  total  of  these  five  commercial  items 
Is  $3,421.29,  making  a  total  of  all  these  Items 
which  have  been  referred  to  as  the  Abeles 
&  Taussig  company  material  account  and 
commercial  account  $7,127.37.  No  part  of 
this  $7,127.37  has  ever  been  paid  to  the  Rock 
Island.  Including  the  miscellaneous  account 
referred  to  in  Exhibit  207,  the  total  amount 
of  all  claims,  including  the  interline  ac- 
count the  miscellaneous  account,  and  loss 
and  damage  account  is  $8,087.55." 

Cross-examination:  "This  $1,255.91  is 
freight  on  material  of  the  Atlantic  Northern 
&  Southern,  and  the  item  of  $2,075.75  is  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany's proportion  of  freight  charges  on  regu- 
lar commercial  shipments  and  does  not  in- 
clude the  Abeles  &  Taussig  items  that  was 
admitted  or  agreed  upon.  The  diarges  mak- 
ing up  this  item  of  $759.53  are  dated  the 
various  dates  in  December,  1910." 

Taking  the  items  as  numbered  in  the  re- 
port of  the  referee  above  quoted,  we  think 
that  items  1,  2,  5,  and  7,  and  at  least  a  consid- 
erable part  of  items  6  and  8,  should  be  deemed 
as  operating  expenses  within  the  meaning  of 
the  equitable  rule.  They  arose  out  of  the 
current  business.  They  were  incidental  to 
the  freight  transit  The  mutual  account  was 
Indispensable,  in  a  practical  sense,   to  the 


performance  of  their  duties  of  both  compa- 
nies as  connecting  carriers.  The  defendant 
railway  company  could  not  have  coatinned 
as  a  going  concern  without  some  practical 
arrangement  of  tliat  kind.  We  see  no  fair 
reason  for  saying  that  these  items  were  not 
a  part  of  the  ordinary  and  necessary  operat- 
ing expenses.  Items  3  and  4,  and  perhaps  a 
part  of  items  6  and  8,  involved  other  elemraits 
and  present  a  different  question.  We  have 
no  need  to  consider  these  because  the  other 
items  exceed  the  sum  of  $2,025,  which  is  the 
full  extent  of  diversion  shown. 

[3]  The  final  question  is:  Is  the  Inter- 
vener entitled  to  a  preference  as  against  the 
mechanic's  lien  claimants,  the  appellees  here- 
in? It  will  be  noted  from  the  stipulation 
above  quoted  that  the  $2,026  of  earnings  di- 
verted was  paid,  not  to  these  mechanic's  lien 
claimants,  but  to  the  mortgagees.  The  argu- 
ment is  that  inasmuch  as  these  appellees  did 
not  receive  tiie  diverted  earnings,  they  should 
not  now  be  snbjected  to  a  preference  be- 
cause thereof.  The  argument  is  not  sound. 
The  mortgage  was  a  lien  prior  to  all  liens 
of  the  appellees.  It  covered  the  north  branch 
alone.  The  Intervener  asks  no  preference  as 
to  the  south  branch  or  its  proceeds.  It  would 
be  Impossible  to  give  the  intervener  a  pref- 
erence over  the  mortgage,  which  was  a  first 
lien,  without  making  such  preference  effec- 
tive against  all  Junior  and  inferior  liens  as 
well.  To  put  it  in  another  way,  the  paymoit 
of  the  diverted  earnings  upon  the  first  mort- 
gage was  thereby  reduced  in  amount  The 
effect  of  the  preference  now  awarded  is  only 
to  restore  the  status  quo  to  all  parties. 

It  is  our  conclusion  that  the  equitable  rale 
under  consideration  would  entitle  the  Inter- 
vener to  a  preference  to  the  extent  of  $2,025, 
with  interest  from  the  date  of  filing  its  peti- 
tion. The  decree  below  will  be  modified  ac- 
cordingly. 

Modified  and  affirmed. 


CABLE  CO.  V.  SHLLERt 
(Supreme  Court  of  Iowa.     Sept  24,  1913.) 

1.  Sttpulatiors  (S  16*>— Effect  of  Stipui.a- 

TIONS. 

Stipulations  between  counsel  or  the  par- 
ties, to  the  effect  that  an  exception  should  be 
enteied  when  Judgment  la  rendered,  should  be 
lived  up  to. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Dec  Dig.  {  16.*] 

2.  JtTDOMBNT    (I    807*)— COBBECTNKSS— POWKB 
OF  COCBT. 

Under  Code,  i  244,  providing  that  entries 
made  and  signed  at  a  previous  term  can  be 
altered  only)  to  correct  an  evident  mistake,  the 
court  may  correct  an  entry  of  a  Judgment  so  as 
to  show  an  exception  thereto  where  it  was 
stipulated  that  such  exception  wonld  be  enter- 
ed when  judgment  was  rendered. 

[E!d.  Note. — For  other  cases,   see  Judgment. 
Cent  Dig.  f  599 ;   Dec.  Digr|307.*] 
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3.  jTTDGliSNT  ({  826*)  —  Aksndment  —  NUNO 
Pbo  Tdnc  Oboebs. 

Whete  an  exception  was  actually  taken  to 
the  judgment,  but  tne  record  failed  to  so  show, 
it  may  be  corrected  nunc  pro  tone  to  show 
sach  exception. 

[Bd.  Note.— For  other  cases,  see  Jadgment, 
Cent.  Dig.  |  628;  Dec.  Dig.  |  326.»] 

4.  Salks  (I  226*)  —  Title  of  Pubchaseb  — 
Waoajsk  to  Taeb  Possession. 

Where  defendant  purchased  a  piano  from 
one  to  whom  plaintiff  had  consigned  the  same 
for  sale,  defendant's  failure  to  take  possession 
of  the  piano  prior  to  the  time  plaintiff  took 
possession  of  that  instrument  together  with  oth- 
ers will  not  defeat  bis  title,  where  plaintiff  in- 
curred no  liability  and  in  no  way  changed  its 
position  by  reason  of  defendant's  failare. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  626-644 ;  Dec.  Dig.  f  226.*] 

6.  Appeal  and  Ebbob  (|  172*)— Texobt  of 

Cabs— Change  in  Position. 

A  consignor  of  a  piano  which  was  frauda- 
lently  sold  to  defendant  by  the  consignee,  hav- 
ing relied  solely  on  the  consignment,  cannot 
change  its  position  on  appeal  and  rely  on  de- 
fendant's failnre  to  take  immediate  possession 
of  the  instrument 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1070-1078;  Dec.  Dig.  i 
172.*] 

6.  8Ai.Ea  (8  226*)— Delivkbt— SumontNOT. 

Where  plaintiff's  agent  to  whom  pianos  had 
been  consigned  for  sale  sold  a  piano  to  defend- 
ant who  Imew  of  the  agent's  apparent  authority 
to  make  such  sales,  there  was  a  sufficient  de- 
livery, where  the  right  of  possession  passed, 
though  defendant  allowed  the  instrnment  to  re- 
main in  the  agent's  possession  until  he  was 
ready  to  take  It 

(Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  if  ^6-«44;  Dec.  Dig.  {  226.*] 

7.  Peincipal  and  Agent  (j  148*)— Oonsion- 
MBNT  Sales— Rights  ot  Bona  Fids  PuBp 
OHASXBS— Undisclosed  Aobnct. 

Wheiv  a  piano  company  consigned  pianos 
to  an  agent  for  sale  allowing  him  to  sell  the 
instruments  in  his  own  name  and  act  as  prin- 
cipal thronghout  the  company  clothed  the  agent 
with  auch  authority  that  one  dealing  with  and 
pnrcharfng  from  him  in  good  faith  is  protected, 
and,  even  though  the  instrument  was  not  de- 
liyered,  it  cannot  be  retaken  by  the  company, 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  H  602-512 ;  Dec  Dig.  { 
143.*] 

Appeal  from  Superior  Court  of  Cedar  Rap- 
Ida;   0.  B.  Bobbins,  Judge. 

Action  in  replevin  to  recover  possession  of 
a  piano.  Trial  to  the  court  without  a  Jury. 
Judgment  for  plaintiff.  Defendant  appeals. 
Beversed. 

Dawley  &  Wheeler,  of  Cedar  Bapids,  for 
appeUant.  M.  D.  Porter,  of  Cedar  Rapids, 
for  appellee. 

PRESTON,  J.  [1-3]  Appellee  has  fUed  a 
motion  to  dismiss  the  appeal,  or  affirm  the 
Judgment,  because,  as  he  claims,  no  excep- 
tion was  taken  by  appeUant  to  the  Jadgment 
By  appellant's  amended  abstract  it  appears 
that  at  the  close  of  the  trial  the  cause  was 
taken  under  advisement  by  the  court  with 
the  understanding  that  when  the  case  was 
decided  and  Judgment  rendered  an  exception 
would  be  entered  for  the  losing  party.    Ap- 


pellant's counsel  were  not  present  when  Judg- 
ment  was  entered.  At  a  later  term  the  ap- 
pellant filed  a  motion  to  correct  the  record,, 
to  which  appellee  appeared  and  filed  a  re- 
sistance On  a  hearing  the  trial  court  made- 
a  finding,  from  the  evidence  and  his  own- 
recollection  and  knowledge  of  the  facts,  that 
it  was  understood  by  the  parties,  and  the- 
court,  at  the  time  of  the  submission,  that  ant 
exception  should  be  entered  for  the  losing 
party,  and  that  the  exception  for  the  de- 
fendant was  omitted  by  mistake.  The  court 
made  the  correction  as  asked.  To  this  order- 
plaintiff  excepted,  but  has  not  appealed, 
therefrom;  Instead,  it  lias  moved  to  strike- 
appellant's  amendment  to  the  abstract  If 
the  agreement  and  understanding  between, 
counsel,  or  the  parties,  was  as  the  court 
found,  it  ought  to  be  lived  up  to.  But  the 
action  of  the  court  was  authorized  by  Code,. 
I  244.  Or  if  the  exception  was  In  fact  taken, 
at  the  time,  but  the  record  failed  to  so  show,, 
the  entry  could  be  made  nunc  pro  ttma 

2.  November  4,  1008,  appellee  and  one  A.. 
J.  Schussman  entered  into  a  written  con- 
tract by  which  said  Schussman  was  to  take 
pianos  on  consignment  for  sale  in  certain 
counties  in  Iowa.  The  contract  provides, 
substantially,  that  Schussman  shall  hold  pi- 
anos, organs,  and  other  property  of  appellee 
upon  consignment  It  provides  certain  terms 
upon'  which  the  instruments  shall  be  settled; 
for,  and  contains  an  agreement  that  appellee- 
shall  have  the  right  to  withhold  its  consent, 
to  sales  made  by  Schussman.  Schussman- 
guaranteed  the  payment  of  all  notes,  con- 
tracts, or  leases  taken;  agreed  to  repossess 
any  Instrument  for  which  default  in  pay- 
ment was  made,  and  upon  failure  to  regain 
possession  of  any  such  instrument  pay  ai>- 
pellee  the  full  amount  due  thereon.  Soon 
after  this,  Schussman  opened  a  music  store 
in  Cedar  Rapids  and  transacted  his  business 
under  the  name  of  the  Schussman  Music 
Company.  He  did  a  large  business,  selling 
as  many  as  25  pianos  a  month.  About  100 
pianos  were  sold  while  defendant  was  in 
the  employ  of  Schussman.  This  contract 
was  not  recorded.  Appellant  testlfles  he  did 
not  know  of  it  and  never  saw  It  until  the 
trlaL  There  Is  nowhere  in  the  record  any 
evidence  that  he  knew  that  the  relationship 
between  appellee  and  Schussman  was  that 
of  principal  and  agent,  rather  than  vendor 
and  vendee.  Sales  were  made  by  Schussman 
to  bis  custtomers  under  written  contracts  in 
the  name  of  the  Schussman  Music  Company 
which  contracts  were,  in  some  cases,  sent 
to  appellee  and  in  others  to  the  banks.  Ap- 
pellee made  no  objection  to  the  manner  of 
making  sales  by  Schussman.  These  con- 
tracts provided,  among  other  things,  that  a 
customer  is  to  pay  for  Us  piano  to  the  or- 
der of  the  Schussman  Music  Company  at 
their  office;  to  convey  and  mortgage  the  pi- 
ano   to    the    Schussman    Music    Company; 
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BtatcB  that  the  piano  la  the  property  sold 
by  said  Schussman  Music  Company;  agrees 
not  to  incumber  It  without  the  consent  of 
said  company ;  agrees  that  the  said  company 
may  retake  the  piano ;  that  the  contract  Is 
subject  to  Its  approval;  and  that  said  mnslc 
company  Is  not  bound  by  any  provision  other 
than  those  contained  In  the  contract  There 
is  no  mention  In  this  contract  of  the  Cable 
Company  or  of  any  title  to  the  piano  supe- 
rior to  that  of  the  Schussman  Music  Com- 
pany. Appellant  knew  of  these  contracts, 
and  used  them  as  a  salesman  for  Schussman. 
He  testifies  that  during  aU  the  time  he  work- 
ed for  Schussman  the  sales  of  pianos  were 
substantially  all  made  under  such  a  contract, 
and  were  allowed  to  remain  permanently 
with  customers  if  they  kept  up  their  pay- 
ments. The  piano  in  question  was  shipped 
by  appellee  to  Schussman  November  10,  1910. 
Defendant  was  employed  by  Schussman  In 
March,  1911,  as  salesman  and  sales  manager 
at  $76  per  week  and  traveling  expenses.  In 
June,  1911,  appellant  bought  this  piano  of 
Schussman  for  $425.  At  that  time  Schuss- 
man owed  defendant  two  weeks'  wages  and 
about  $10  traveling  expenses,  which  it  was 
agreed  should  be  applied  on  the  purchase 
of  the  ttlano,  and  the  balance  was  to  be  paid 
by  applying  defendant's  salary  thereon. 

After  the  purchase  by  defendant  he  went 
East,  for  a  time,  and  did  not  then  remove 
the  piano  from  the  store,  because  he  bad  no 
place  to  put  it,  but  it  was  to  be  removed  up- 
on his  return.  It  was  the  only  piano  of 
this  description  left  in  the  store.  It  was 
not  separated  from  the  rest  of  the  general 
stock  and  no  marks  placed  on  it  to  indicate 
that  it  had  been  sold  to  defendant,  but  it 
was  referred  to  by  other  employes  generally 
as  defendant's  piano,  and  customers  coming 
into  the  store  were  told  that  it  was  sold. 
Defendant  remained  in  Schussman's  employ 
until  August  4th,  and  at  that  time  Schuss- 
man was  owing  him  $130  after  the  piano 
was  paid  for.  No  receipts  were  passed  be- 
tween defendant  and  Schussman.  The  sale 
of  the  piano  was  established;  witnesses  oth- 
er than  defendant  testifying  in  reference 
thereto  and  corroborating  defendant  The 
trial  court  found  that  Schussman  did  orally 
sell  the  piano  to  defendant  upon  July  1st 
On  July  21, 1911,  Schussman  absconded,  but  it 
was  not  then  known  he  would  not  return.  It 
Is  admitted  he  did  not  pay  or  settle  with  plain- 
tiff for  the  piano.  August  4,  lOTl,  plaintiff 
took  possession  of  the  store,  and  the  goods 
therein  of  the  Schussman  Music  Company, 
and  the  piano  in  question.  Soon  after  this 
defendant  took  possession  of  the  piano  and 
removed  it  from  the  store,  and  this  replevin 
suit  was  instituted  by  plaintiff  to  recover  Its 
possession.  The  trial  court  found  that  the 
piano  was  a  consignment  only  for  purposes 
of  sale,  and  was  not  a  conditional  sale ;  that 
by  the  terms  of  the  contract  between  plain- 
tiff and   Schussman  the  consignee  had  no 


right  to  sell  the  piano  or  pan  title  thereto 
without  liavlng  first  obtained  the  consent  of 
plaintiff;  tliat  it  was  not  removed  or  sep- 
arated from  the  general  stock  of  said  Sdioss- 
man  and  was  taken  possession  of  by  plaintiff 
about  August  5,  1911;  that  at  the  time  of 
the  sale  by  Schussman  to  defendant  the  pi- 
ano  was  plalntifT's  property;  and  that  de- 
fendant by  the  sale  acquired  no  right  or  title 
as  against  plaintiff.  Some  minor  matters 
may  be  disposed  of  before  dlscnsedng  the  more 
Important  points.  No  fraud,  bad  faith,  or 
collusion  on  the  part  of  defendant  is  charg- 
ed. Appellee  seems  to  rdy  in  this  court 
somewhat  on  the  statute  of  frauds ;  but  that 
question  was  not  raised  In  the  trial  court  by 
an  objection  to  the  evidence  on  that  ground, 
or  othervdse.  Appellee  raises  no  question  as 
to  the  sufficiency  of  appellant's  pleadings. 
Appellant  contends  that  there  was  such  per- 
formance as  to  take  the  case  out  of  the  stat- 
ute. Under  the  circumstances  no  further  at- 
tention need  be  given  to  this  matter. 

[4]  The  fact  that  defendant  did  not  notify 
plalntlfF  of  the  sale  of  the  piano  to  him, 
when  plaintiff  took  possession  of  It  with  the 
other  goods,  is  not  material.  Plaintiff  was 
not  placed  in  any  different  or  more  disadvan- 
tageous position  than  it  would  have  been  if 
defendant  had  immediately  notified  it  Plain- 
tiff was  not  a  purchaser  or  an  attaching 
creditor.  It  advanced  no  money,  extended 
no  credit  and  incurred  no  liability  by  rea- 
son of  its  ignorance  of  the  sale.  Nor  is  the 
fact  material  that  plaintiff  obtained  posses- 
sion of  the  piano  when  it  took  possession  of 
the  store  on  August  4th,  for  the  reasons  above 
given,  and  further  that  If  the  titie  passed 
to  defendant  by  the  sale  from  Schussman, 
plaintiff  could  not  divest  it  by  possession 
alone  in  the  manner  in  which  it  was  taken. 

[S]  Furthermore,  plaintiff  does  not  in  its 
petition,  rely  on  this,  but  does  rely  on  its 
original  contract  of  consignment  The  three 
points  relied  upon  by  appellee  in  argument 
are:  First  that  plaintiff  took  possession  of 
the  piano  without  notice  of  the  sale  to  de- 
fendant; second,  that  there  was  no  complet- 
ed sale  to  Miller  and  delivery  of  the  piano 
to  him;  and,  third,  that  the  piano  was  in 
Schussman's  possession  under  a  consignment 
contract  The  first  point  has  been  already 
referred  to.  The  trial  court  seems  to  have 
planted  Its  decision  on  two  grounds:  First 
that  because  the  piano  was  sent  to  Schuss- 
man for  sale  under  a  consignment  contract 
Schussman  had  no  right  to  seU  it  and  pass 
title  to  defendant;  and,  second,  that  there 
was  not  a  completed  sale  to  Miller  because 
there  was  no  delivery.  The  court  did  not 
spedflcally  find  that  there  was  no  delivery, 
yet  in  the  findings  reference  is  made  to  the 
fact  that  the  piano  was  not  removed  or  sep- 
arated from  the  stodi,  and  no  marks  placed 
upon  It  to  indicate  that  it  had  been  sold  to 
the  defendant 


[t]  We  are  of  the  oi^on 
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a  BaffiGient  ittOrery.  We  sball  later  refer  to 
the  question  as  to  whether,  nnder  the  dr- 
cmustances,  Schussman  could  make  a  valid 
sale:  bat,  U  he  had  such  authority  or  ap- 
parent authority,  It  was  not  necessary  to  a 
completed  sale  and  delivery  that  defendant 
should  have  taken  possession  of  the  piano. 
If  he  bad  the  right  Of  possession  and  the 
right  of  dominion,  It  was  sufficient. 

Appellee  relies  on  Smith  t.  Champney,  60 
lojva,  174,  and  Harris  v.  Pence,  93  Iowa, 
481,  61  N.  W.  927.  We  think  these  cases  are 
not  In  point,  for  In  them  the  rights  of  cred- 
itors were  involved  under  what  is  now  sec- 
tion 2906  of  the  Code,  which  provides,  In 
substance,  that  no  sale  of  personal  property, 
where  the  vendor  retains  possession,  is  valid 
agalnsf  existing  creditors,  or  subsequent  pur- 
chasers without  notice,  unless  a  written  In- 
strument Is  executed,  acknowledged,  record- 
ed, etc.  In  the  case  at  bar  the  evidence  clear- 
ly shows  that  It  was  the  intention  of  Schuss- 
man and  Miller  that  the  title  should  pass 
to  Miller.  For  Miller's  convenience,  because 
he  did  not  then  have  a  place  to  put  the  pi- 
ano, it  was  to  remain  In  the  store  until  he 
returned  from  the  East,  when  It  was  to  be 
removed.  The  right  of  possession  and  do- 
minion was  transferred  from  Schussman  to 
defendant  The  case  falls  within  the  rule 
laid  down  in  the  case  of  Welch  v.  Spies,  103 
Iowa,  389,  72  N.  W.  548;  Brown  v.  Wade, 
42  Iowa,  647.  See,  also,  Smith  v.  Bloom,  141 
N.  W.  32,  and,  as  having  some  bearing,  see 
TJnterhamscheldt  v.  Insurance  Co.,  138  N.  W. 
450.  461. 

[7]  3.  Appellee's  third  point  is  that  the 
contract  between  plaintiff  and  Schussman 
was  a  consignment  contract  and  conferred 
only  rights  to  sell  in  accordance  therewith. 
The  trial  court  so  found,  and  Its  conclusion 
as  to  the  law  was  that  no  title  passed  to  Mil- 
ler in  his  purchase  from  Schussman.  Appel- 
lee cites  Mowbray  v.  Cady,  40  Iowa,  604 ;  Con- 
able  V.  Lynch,  45  Iowa,  84 ;  Bayllss  v.  Davis, 
47  Iowa,  340;  Donnelly  v.  Mitchell,  119 
Iowa,  432,  93  N.  W.  369;  Budlong  v.  Cott- 
reU,  64  Iowa,  234,  20  N.  W.  166;  Wasey  v. 
Whltcomb,  167  Mich.  58,  182  N.  W.  672. 
Some  of  these  cases  Involve  the  question  of 
conditional  sales.  The  court  In  the  Instant 
case  found  that  the  sale  in  question  was  not 
a  conditional  sale,  and  neither  party  so 
claims.  Other  of  the  cases  cited  involve  the 
construction  of  particular  contracts.  It  Is 
unnecessary  to  discuss  these  cases  because 
appellant  concedes  in  argument  that  in  sales 
of  personal  property  the  rule  claimed  by  ap- 
pellee obtains,  ordinarily,  and  concedes  that 
as  between  plaintiff  and  Schussman  it  Is  the 
rule,  but  contends  that  appellee  permitted 
Schussman  to  deal  with  its  pianos  as  bis 
own  without  objection;  that  it  clothed 
Schussman  with  the  Indlda  of  title  to  Its 
pianos;  that  appellant  was  induced  by  such 
indlda  to  deal  with  Schussman  and  did  In 
good  faith  deal  with  Schussman,  in  reliance 
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thereon,  without  knowledge  of  the  relations 
between  plaintiff  and  Schussman;  that  he 
was  not  bound  by  any  secret  arrangement 
between  them,  but  had  a  right  to  deal  with 
Schussman  as  the  apparent  owner  of  the 
property;  that  Schussman  and  defendant 
had  the  right  to  agree  that  defendant's 
wages  should  be  paid  by  property  which  so 
far  as  defendant  knew  and  which  to  him  ap- 
peared to  be  Schuasman's  own  property. 
This  is  the  proposition  more  strongly  relied 
upon  by  appellant,  and  it  is  not  answered 
by  counsel  for  appellee  except  to  say  that 
it  may  be  conceded  the  legal  propositions 
are  sound;  but  be  says  they  have  no  appli- 
cation to  the  facts  of  this  case.  In  our 
opinion  the  appellant's  contention  ought  to 
be  sustained.  Pianos  were  sent  to  Schuss- 
man by  plaintiff  to  be  sold.  They  were  sold 
from  Schussman's  store  under  contracts  with 
Schussman  in  the  name  of  the  Schussman 
Music  Company  and  were  to  all  appearances 
sold  as  the  property  of  Schussman.  Sup- 
pose, in  the  2^  years  Schussman  was  oper- 
ating under  his  contract  with  plaintiff,  he 
had  sold  25  pianos  a  month,  or  altogether 
750  pianos,  to  his  customers,  who  paid  for 
them  in  full  as  defendant  did  for  his,  but 
without  knowledge  of  the  relations  existing 
between  plaintiff  and  Schussman,  and  Schuss- 
man failed  to  account  to  plaintiff  for  the 
proceeds  according  to  the  terms  of  his  con- 
tract with  plaintiff;  could  It  be  claimed 
that,  under  such  circumstances,  plaintiff 
could  rely  on  its  contract  with  Schussman 
as  to  such  purchasers  and  recover  back  the 
pianos? 

In  McNeil  v.  Tenth  National  Bank  (1871) 
46  N.  Y.  325,  7  Am.  Rep.  341  (quoted  In 
Mechem  on  Sales  [Ed.  1901]  i  167),  It  is  said: 
"It  must  be  conceded  that,  as  a  general 
rule,  applicable  to  property  other  than  ne- 
gotiable securities,  the  vendor  or  pledgor  can 
convey  no  greater  right  or  titie  than  he  has. 
But  tills  is  a  truism,  predlcable  of  a  simple 
transfer  from  one  party  to  another  where  no 
other  element  intervenes.  It  does  not  inter- 
fere with  the  well-established  principle  that 
where  the  true  owner  holds  out  another,  or 
allows  him  to  appear,  as  the  owner  of,  or  as 
having  full  power  of  disposition  over,  the 
property,  and  innocent  third  parties  are  thus 
led  into  dealing  with  such  apparent  owner, 
they  win  be  protected.  Their  rights  In  such 
cases  do  not  depend  upon  the  actual  title 
or  authority  of  the  party  with  whom  they 
deal  directly,  .but  are  .derived  from  the 
act  of  the  real  owner,  which  precludes 
him  from  disputing,  as  against  them,  the 
existence  of  the  tltie  or  power  which, 
through  negligence  or  mistaken  confidence,  he 
caused  or  allowed  to  appear  to  be  vested  In 
the  party  making  the  conveyance." 

Under  section  168  of  Mechem  on  Sales  is 
a  quotation  from  a  decision  rendered  by 
Lord  EUenborough  in  1812,  in  which  he 
says :    "If  the  principal  send  ^hls  commodity 
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to  a  place  where  It  Is  the  ordinary  bosinees 
of  the  person  to  whom  it  is  confided  to  sell, 
It  must  be  Intended  that  the  commodity  was 
sent  thither  for  the  purpose  of  sale.  If  the 
owner  of  a  horse  send  it  to  a  repository  of 
sale,  can  it  be  implied  that  he  sent  it  thith- 
er for  any  other  purpose  than  that  of  sale? 
Or  if  one  send  goods  to  an  auction  room,  can 
It  be  supposed  that  he  sent  them  thither 
merely  for  safe  custody  7  Where  the  commod- 
ity Is  sent  in  such  a  way,  and  to  such  a 
place,  the  principal  will  be  bound  and  the 
purchaser  safe." 

In  the  case  of  Calais  Steamboat  Co.  t. 
Scudder,  2  Black  (67  U.  S.)  372,  17  I*  Ed. 
282,  Van  Pelt  employed  VanderMlt  to 
construct  a  steamboat  for  him.  Vander- 
bilt  lived  In  California  and  Van  Pelt 
lived  In  New  York.  Van  Pelt  furnished  the 
necessary  means  to  Vanderbllt,  and  Vander- 
bllt  proceeded  then  to  construct  the  vessel, 
concealing  the  fact  that  he  was  doing  this 
In  reality  for  Van  Pelt  Later,  with  the  per- 
mission of  Van  Pelt  and  in  fact  owing  to  his 
express  instructions,  Vanderbllt  enrolled  the 
vessel  In  his  own  name.  Afterwards,  being 
in  the  possession  of  the  vessel  and  having 
the  indicia  of  ownership  in  the  shape  of 
documentary  evidence,  Vanderbllt  sold  the 
vesse)  to  the  plaintiff,  the  Calais  Steamboat 
Company,  for  $88,000.  The  court  says;  "Up- 
on this  simple  statement  of  the  case,  it  is  not 
to  be  doubted  but  tha't  the  legal  title  to  this 
vessel  passed  to  the  purchasers;  for  although 
as  between  Vanderbllt  and  Van  Pelt,  his 
principal,  or  the  estate  of  Van  Pelt,  the  legal 
title  could  not  avail,  beyond  a  Hen  for  his 
services  or  for  any  advances,  yet,  as  it 
respects  third  persons,  who  have  bought  in 
good  faith  and  for  a  valuable  consideration, 
the  rule  Is  different  The  question  then 
arises  between  two  Innocent  parties,  and  the 
equity  of  the  case  turns  against  the  party 
who  has  enabled  his  agent  or  any  other  per- 
son to  hold .  himself  forth  to  the  world  as 
having  not  only  possession,  but  the  usual 
documentary  evidence  of  property  in  the  ar- 
ticle. *  •  •  The  case  furnishes  a  very 
strong  illustration  of  this  principle.  All  the 
indicia  of  property  in  this  vessel  in  Vander- 
bllt existed  from  no  fault  of  his,  for  he  was 
clothed  with  it  by  the  express  authority  'of 
the  principal.  Van  Pelt  therefore  took  upon 
himself  knowingly  the  responsibility  of  vest- 
ing the  property  of  the  vessel  in  Vanderbllt, 
as  he  must  have  Known  that  it  was  in  his 
power  to  deal  with  it  as  owner.  Besides, 
he  was  extensively  engaged  in  the  business 
of  steamboats  in  the  waters  of  California, 
and  doubtless  understood.  In  point  of  fact, 
the  responsibility  be'  was  assimiing.  Van 
Pelt  died  in  September,  1853,  while  this  ves- 
sel was  under  contract  for  construction. 
The  event,  however,  did  not  interfere  with 
It,  as  his  legal  representatives  continued  the 
arrangement  the  same  after  as  before — fur- 
nishing the  necessary  funds,  and  carrying 


on  the  work  until  the  vessel  waB  flnlsbed. 
They  took  the  place  of  Van  Pelt  In  order 
to  weaken  this  view  of  the  case,  it  Is  said 
that  Van  Pelt,  before  his  death,  changed  the 
agency  of  Vanderbllt  by  the  appointment  of 
one  D.  P.  Vail.  If  this  were  conceded,  unless 
it  had  the  effect  to  change  the  apparent  own- 
ership of  the  vessel  in  Vanderbllt,  the  cir- 
cumstances would  be  immaterial.  No  secret 
arrangements  between  the  parties  could  af- 
fect third  persons." 

In  the  case  of  Heath  v.  Stoddard,  91  He. 
499,  40  Atl.  547  (1898),  the  owner  of  a  piano 
placed  the  same  in  the  hands  of  an  agent 
who  was  known  to  be  a  dealer  in  pianos. 
The  agent  was  not  given  authority  to  sell 
the  piano,  but  only  to  take  it  to  the  house  of 
a  prospective  buyer.  The  agent  sold  the 
piano,  and  It  was  held  that  the  purchaser 
might  rely  on  the  dealer's  apparent  author- 
ity. The  court  says:  "In  Pickering  v. 
Burk,  15  East,  43,  quoted  by  Mellen,  C.  J., 
in  Parsons  v.  Webb,  8  Me.  38,  22  Am.  Dec. 
220,  Lord  Ellenborough  says :  'Where  the  com- 
modity Is  sent  in  such  a  way,  and  to  such 
a  place,  as  to  exhibit  an  apparent  purpose 
of  sale,  the  principal  will  be  bound  and  the 
purchaser  safe.'  Let  us  apply  this  principle 
to  the  present  case.  Spencer  was  a  dealer  In 
pianos.  Immediately  before  this  transaction 
be  had  been  trying  to  sell  a  piano  to  the 
defendant.  There  was  evidence  tending  to 
show  that  the  plaintiff  knew  these  facts. 
With  this  knowledge,  he  intrusted  the  pos- 
session of  this  piano  with  Spencer  for  the 
purpose  of  its  being  taken  by  Spencer  to 
the  defendant's  house  with  a  view  to  Its  sale. 
Spencer  was  not  acting  merely  as  a  bailee. 
He  did  not  personally  take  the  piano  to  the 
defendant's  house,  but  had  It  done  by  a 
truckman  or  expressman.  Spencer  was  em- 
ployed for  some  other  purpose.  WJiatever 
may  have  been  the  private  arrangement  be- 
tween the  plaintiff  and  Spencer  or  the  limit 
of  authority  given  by  the  plaintiff,  would  not 
a  Jury  have  been  warranted  in  coming  to 
the  conclusion  that  the  purchaser  was  Jus- 
tified in  believing,  in  view  of  all  of  these 
facts,  that  Spencer  bad  authority  to  sell, 
and  that  the  plaintiff  knowingly  placed  Spen- 
cer in  a  position  where  he  could  assume 
this  apparent  authority  to  the  injury  of  the 
defendant?  We  think  that  a  jury  might  have 
properly  come  to  such  conclusion,  and  that 
consequently  the  Instructions  were  inade- 
quate in  this  respect;  that  it  was  nowhere 
explained  to  the  Jury  that  a  principal  might 
be  bound  by  the  acts  of  an  agent,  not  within 
his  actual  authority,  but  within  the  apparent 
authority  which  the  principal  had  knowingly 
and  by  his  own  acts  permitted  the  agent  to 
assume." 

That  the  rule  is  recognized  in  Iowa  ap- 
pears from  the  following  language  taken 
from  the  case  of  Erickson  v.  Bell,  53  Iowa, 
627,  629,  6  N.  W.  19,  20  (36  Am.  Rep.  246): 
"A  person  dealing  with  an  agent  in  regard  to 
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I>ersoiial  property  Intrusted  to  Urn  by  the 
prindpa],  without  knowledge  that  the  prop- 
erty la  not  owned  by  the  agent,  bnt  suppos- 
ing him  to  be  the  owner  thereof  and  the 
principal  in  the  transaction,  will  possess  all 
the  rights  that  he  would  have  acquired  had 
the  transaction  been  with  the  real  principal. 
See  Story's  Agency,  §  444.  This  rule  is  ap- 
plicable to  the  case  before  ns.  It  Is  founded 
upon  the  plainest  principle  of  law  and  jus- 
tice." 

In  Crocker  t.  Brown,  40  Iowa,  144,  the 
defendant  shipped  lumber  to  an  agent  by  the 
name  of  Reed.  The  agent  conducted  the  busi- 
ness of  retailing  this  lumber  in  his  own  name. 
The  plaintiff  extended  credit  to  the  defend- 
ant, relying  on  his  possession  of  the  lumber. 
The  court  held  that  Reed  was  a  general 
agent  for  the  defendant  and  that  there  was 
no  conditional  sale  such  as  to  require  record- 
ing within  chapter  140,  14th  O.  A.  HoweTer, 
the  court  gave  the  following  instruction, 
which  was  approved  by  the  Supreme  Court: 
"If  the  plaintiffs  furnished  and  shipped  to 
said  Reed  lumber  in  his  own  name,  permit- 
ting him  to  hold  himself  out  to  others  as 
the  owner  of  the  lumber  thus  furnished,  with 
a  secret  understanding  that  thejr  should  be 
the  owners  of  said  property,  said  Reed  hold- 
ing it  in  trust  for  said  plaintiffs,  such  agree- 
ment, consent,  or  understanding,  if  yon 
should  so  find,  would  be  in  fraud  of  creditors 
extending  credit  without  knowledge  of  the 
terms  of  the  agreement  and  understanding 
between  plaintiffs  and  Reed,'  and  such  prop- 
erty would  be  held  Uable  for  the  debts  thus 
created."  The  court  says:  "Thus  a  simple 
tadt  permission  upon  the  part  of  plaintiffs, 
with  a  knowledge  that  Reed  was  holding 
himself  out  as  the  owner,  and  a  failure  ac- 
tively to  interpose  to  prevent  such  a  coarse 
would,  under  the  instructions  given,  render 
the  property  liable  for  the  debts  of  Reed. 
•  *  *  The  instruction  given,  we  think,  cor- 
rectly presents  the  law."  See,  also.  Eclipse 
Wind  Mill  Co.  v.  Thorson,  46  Iowa,  181, 
Chlckering  v.  Moulton,  107  N.  W.  434 ;  Hub- 
bard T.  Ten  Brook,  124  Pa.  291,  16  Atl.  817, 
2  L.  R.  A.  823  and  note,  10  Am.  St  Rep.  685. 

We  have  discussed  the  matter  on  the  the- 
ory that  defendant  had  no  knowledge  of  the 
fact  that  Schussman  was  the  agent  of  plain- 
tiff. Defendant  so  testified,  and  this  was 
not  disputed. 

The  following  cases  in  regard  to  dealing 
with  persons  held  to  be  general  agents  have 
some  bearing.  The  tendency  of  the  decisions 
is  to  favor  parties  who  have  dealt  in  good 
faith  with  agents,  believing  their  authority 
to  be  extensive  and  who  would  come  to  grief 
if  the  employers  were  allowed  to  confine 
their  agents  within  a  scope  too  narrow. 
This  view  is  well  illustrated  by  the  follow- 
ing language,  taken  from  Judge  Weaver  in 
the  case  of  National  Bank  v.  Dutcher,  128 
Iowa,  413,  104  N.  W.  407,  1  L.  R.  A.  (N.  S.) 


142  (Judge  Weaver  is  quoting  from  a  case 
in  37  Iowa,  p.  14):  "These  men  were  its 
servants,  working  in  its  interest,  and  must 
be  presumed  to  have  had  the  authority  usu- 
ally exercised  by  other  agents  under  simi- 
lar circumstances.  To  say  that  its  agents 
were  vested  with  the  mere  naked  power  to 
sell  and  deliver,  without  any  authority  to 
waive  or  modify  any  term  of  the  printed  con- 
tract, would  be,  as  is  well  said  in  the  Pits- 
inowsky  Case,  'to  establish  a  snare  by  which 
to  entrap  the  unwary,  and  enable  principals 
to  reap  the  benefits  flowing  from  the  conduct 
of  an  agent  in  the  transaction  of  business 
intrusted  to  Ids  hands,  without  incurring 
any  of  the  responBlbilities  connected  there- 
with.' "  And  see  Palmer  v.  Cheney,  35  Iowa, 
281 ;  Steele  v.  Potthast,  109  Iowa,  413,  417, 
80  N.  W.  517. 

There  is  no  serious  conflict  in  the  evidence. 
The  findings  of  the  trial  court  have  the 
force  of  a  verdict  of  a  jury,  as  to  the  facts. 
We  think  the  trial  court  erred  In  its  conclu- 
sions of  law.  In  our  opinion  defendant  was 
entitled  to  the  Judgment  for  the  possession 
of  the  piano,  and  that  he  was  and  is  the 
owner  thereof.  The  record  in  this  court 
does  not  show  whether  defendant  gave  a 
delivery  bond  or  who  now  has  the  piano. 
The  Judgment  is  reversed  and  remanded  for 
Judgment  in  harmony  with  this  opinion. 

Reversed.    All  of  the  Justices  concur. 


HAMILL  V.  JOSEPH  SOHLITZ  BREW- 
ING CO. 
(Supreme  Court  of  Iowa.    Sept  26,  1913.) 

1.  Afpkai.  and  Ebbor  (I  433*)— Two  Ap- 
peals IN  One  Case— Docketing. 

There  need  be  but  one  docketing  of  the 
case  where  defendant  appeals,  not  only  from  the 
judgment  for  plaintiff,  but  from  the  order  cor- 
recting the  record  below  at  the  instance  of 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  §  2182 ;   Dec  Dig.  f  433.»] 

2.  Appeal  and  Ebbob  (i  655*)— Two  Ap- 
peals IN  One  Case— Abstbact  on  Second 
Appeal. 

Where  defendant  takes  two  appeals,  with 
but  one  docketing,  the  first  from  the  judgment 
for  plaintiff,  the  second  from  the  order  correct- 
ing the  record  below  at  the  instance  of  plain- 
tiff, it  is  no  ground  for  striking  the  separate 
and  independent  abstract  of  the  record  on  the 
second  appeal,  showing  clearly  on  its  face  what 
it  is,  that  it  is  entitled  "amended  abstract," 
even  if  another  title  would  be  more  correct. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Biror,  Cent  Dig.  fi  2823-2825;  Dee.  Dig.  $ 
655.*] 

3.  Exceptions,  Bnx  of  (§  56*)— Cebtifica- 

TION. 

The  certification  by  the  trial  judge,  which, 
with  certification  by  the  reporter,  and  season- 
able filine  in  the  clerk's  office,  under  Code,  S§ 
3675,  3749,  makes  the  reporter's  notes  of  the 
trial  a  bill  of  exceptions,  does  not  have  to  be 
made  at  once  or  in  court 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  §§  94-96;   Dec.  Dig.  f  56.*] 
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4.  EXOKPTIONS,   Bnx  OF  (I  67*)— WlTHDRAW- 

Ai.  BT  Repobteb— RcriLiiro. 

Where  the  reporter's  notes  of  the  trial  have 
been  certified  by  him  and  the  trial  judge,  and 
filed  in  the  office  of  the  clerk  within  30  days 
from  the  date  of  the  Judgment,  thereby,  under 
Code,  ${  8676,  3749,  making  them  a  biU  of  ex- 
cepti.ons,  the  withdrawal  of  the  document  from 
the  files  by  the  reporter,  for  the  purpose  of 
making  a  transcript,  makes  it  none  the  less  a 
proper  court  record,  so  that  a  refiling  on  its 
return  is  not  necessary. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  |§  97-99 ;   Dec.  Dig.  i  57.»] 

6.  Appkal  and  EIsrob  (J  840*)— Bevikw— Or- 
der CoRBEOTiNo  Record  Below. 

Even  if  an  appeal  from  an  order.correcting 
the  record  below,  showing  the  signature  of  the 
trial  Judge  to  the  certification  of  the  reporter's 
notes  of  the  trial  as  of  the  date  of  the  filing 
of  the  notes,  ia  governed  by  the  general  rules 
applicable  to  the  review  of  proceedings  at  law, 
and  the  findings  are  to  have  the  effect  of  a  ver- 
dict, inquiry  can  be  made  whether  the  findings 
have  substantial  support  in  the  record,  whether 
the  order  is  Justified  by  the  findings  of  fact, 
whether  there  was  prejudicial  error  in  rulings 
on  evidence,  and  whether  the  order  is  void  for 
want  of  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3301,  3303-3314;  Dec. 
Dig.  {  840.»] 

8.  COTTBTS     (I     116*)— ReCOBDS— COBBEOnOR— 

StJFFICIENCT  OF  EVIDENCE. 

The  evidence  on  a  proceeding  in  the  conrt 
below  to  correct  its  record,  showing  the  certifi- 
cation by  the  trial  Judge,  under  a  certain  date, 
of  the  reporter's  notes  of  the  trial,  the  Judge 
presiding  on  the  hearing  of  the  motion  being  the 
one  who  signed  the  certification,  held  insuffi- 
cient to  support  the  finding  that  the  certificate 
did  not  bear  his  signature  on  that  date,  the  day 
of  the  filing  of  the  notes  with  the  clerk;  the 
Judge  not  having  remembered  that  his  certifi- 
cate was  made  at  a  later  date,  or  disposed  of 
the  matter  as  an  issue  of  veracity  between  the 
witnesses. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent 
Dig.  §§  369,  371-373;    Dec  Dig.  S  116.*] 

7.  COUBTS     (I     114*)— ReCOBDS— COBBEOTION— 

Entries  Nunc  pro  Tunc. 

Authority  of  the  court  to  remake  a  record 
once  entered  by  the  proper  officer,  and  especial- 
ly where  the  record  is  duly  attested  by  the  ad- 
mitted signatures  of  the  officers  whose  duty  it 
is  to  make  the  same,  is  very  restricted,  and 
entries  nunc  pro  tunc  will  not  be  ordered,  ex- 
cept when  it  can  be  done  without  injustice  to 
either  party. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  368;   Dec.  Dig.  {  114.*] 

8.  COTJBTB     (I     116*)— BBCORDB— COBBECTION— 

"E^riDENT"  Mistake. 

Within  Code,  §  244,  limiting  to  cases  of 
"evident  mistake"  authority  to  make  correction 
of  a  court  record  made  at  a  previous  term,  tliat 
only  is  "evident"  which  is  clear,  noticeable,  ap- 
parent to  observation,  or,  at  least,  clearly  es- 
tablished by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §§  869,  371-373 ;   Dec.  Dig.  §  116.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2525,  2526.] 

9.  CouBTs    (S    116*)— Records— CoBBECTioN— 
Evidence. 

The  court,  in  a  proceeding  for  correction 
of  its  record,  may  consider  only  the  evidence 
introduced  on  the  hearing,  and  may  not  there- 
after obtain  another  signature,  and  compare  it 
with  the  disputed   signature,  with  the  aid  of  a 


magnifying   glass,    and    treat  al  evidence   the 
knowledge  thus  obtained. 

[E3d.  Note. — For  other  cases,  see  Courts.  Cent 
Dig.  {{  369,  871-373 ;  Dec.  Dig.  {  116.*] 

10.  CouBTS  (I  116*)— Records— CoBBEonoN— 
Decision— Additionai.  Findings  and  Or- 
der. 

The  only  authority  for  a  Judge  to  decide 
a  case  in  vacation  being  under  Code,  {  247, 
providing  that  he  may  do  so  with  consent  of  the 
parties,  he  having  taken  a  motion  to  correct  the 
record  under  advisement,  under  stipulation  that 
the  matter  might  be  decided  in  vacation,  and 
that  his  decision  should  be  accompanied  by  his 
findings,  and  be  having  made  his  findings  and 
order,  and  given  official. notice  thereof,  he  could 
not,  at  least  of  his  own  motion  and  without 
notice,  thereafter  make  an  additional  finding 
and  order  in  the  matter. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent 
Dig.  SS  369,  371-373 ;    Dec  Dig.  {  116.*] 

11.  APPEAI.  AND  EbBOR  (8  655*)— CERTIFICA- 
TION AND  FlUNQ— StBIKINO  FOR  iRBEau- 
LARITIB8. 

While  sabstantial  compliance  with  stata- 
tory  provisions  concerning  bills  of  exceptions 
IS  properly  insisted  on,  generally  the  bills  will 
not  be  striken  for  mere  irregularity  in  practice, 
especially  where  the  irregularity  or  default  is 
that  of  the  trial  Judge,  or  the  clerk  or  other  of- 
ficer, who  has  some  duty  to  perform  in  connec- 
tion therewith. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  2823-2825;  Dec  Dig.  t 
665.*J  . 

12.  Venue  (f  60*)  —  Chakoe  —  "Prejudice" 
Against  Pabtt. 

Within  Code,  g  3505,  providing  for  a 
change  of  venue  on  the  affidavit  of  a  party  that 
the  inhabitants  of  the  county  are  so  prejudiced 
against  him  that  he  cannot  obtain  a  fair  trial 
therein,  "prejudice"  is  not  limited  to  personal 
hatred,  dislike,  or  ill  will,  but  includes  the  idea 
of  prejudgment  of  the  merits  of  the  party's 
claim,  which  may  exist  though  he  is  otherwise 
a  person  standing  well  in  the  estimation  of  such 
people,  SQ  that  it  is  enough  that  his  claim  has 
no  legal  standing  except  under  the  prohibitory 
statute,  and  that  such  statute  is  peculiarly  dis- 
tasteful^  to  the  people  of  such  county,  and  the 
disposition  to  ignore  its  terms  or  frown  on  its 
enforcement  is  so  general  as  to  afford  reason- 
able grounds  to  believe  that  a  fair  trial  of  such 
claim  could  not  be  had  there. 

[E3d.  Note. — For  other  cases,  see  Venue,  Cent 
Dig.  S  73 ;    Dec.  Dig.  {  50.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5501,  5502 ;    voL  8,  p.  7760.] 

13.  Venue  (|  37*)— Change— Tnra  fob  Ap- 
plication—"Continuance"  OF  Case. 

Within  Code,  §  3506,  whereby  right  to  have 
a  change  of  venue  is  denied  when  the  case  has 
been  continued  after  the  ground  for  the  change 
has  come  to  the  knowledge  of  the  party  asking 
it,  mere  failure  to  have  the  case  docketed  for 
the  October  term,  where  an  order  for  new  trial 
was  affirmed  in  April,  but  procedendo  was  not 
transmitted  to  the  district  court  till  November, 
was  not  a  "continuance,"  and  did  not,  as  mat- 
ter of  law,  require  denial  of  the  change,  though 
plaintiff  could  have  procured  the  procedendo 
any  time  after  the  affirmance. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  §{  56-58;  Dec  Dig.  g  37.* 

For  other  definitions,  see  Words  and  Phrases. 
VOL  2,  p.  1506.] 

14.  Venue  (J  77*)  —  Change  —  Payment  of 
Costs— Waiver  of  Change. 

Under  Code,  g  3511,  providing  that  when 
change  of  venue  is  granted,  all  costs  caused   or 
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rendered  nseleas  thereby  shall  be  paid  by  the 
applicant,  and  the  conrt  at  the  time  of  maUng 
the  order  shall  designate  in  general  terms  such 
costB,  and  no  change  shall  be  held  perfected  till 
the  same  are  paid,  there  is  no  waiver  of  the 
change,  and  the  coart  to  which  the  cause  is 
sent  is  not  without  Jurisdiction  because  the 
coEta  are  not  paid  by  the  time  (morning  or  noon 
of  the  second  da;  after  the  order)  at  which  the 
statute  provides  that  the  change  shall  be  per- 
fected or  deemed  waived ;  the  court  when  mak- 
ing the  order  not  having  in  any  way  designated 
costs  to  be  paid,  or  made  the  change  condition- 
al on  their  payment,  and  applicant's  attorney 
not  only  having  an  arrangement  with  the  clerk 
whereby  such  costs  were  charged  to  his  account 
and  paid  at  stated  intervals,  but  having  on  the 
third  day  applied  to  the  clerk,  who  told  him  he 
did  not  know  what  the  costs  would  be,  but 
thereafter  stated  the  amount  of  the  fees  requir- 
ed to  be  paid,  which  was  then  given  to  him. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  H  59.  134,  138;   Dec.  Dig.  |  77. •] 

15.  Tbiai.    (I    420*)  —  DiBKcnwo    Vkbdict  — 
Waives  of  Ebbob. 

Error  in  sustaining  a  motion  is  not  waived 
because  of  the  party  against  whom  it  was  di- 
rected having  also  moved  for  a  direction  of  ver- 
dict in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  983 ;   Dec  Dif.  |  420.*] 

16.  Intoxioatino  Liquobs  (5  329*)— "Recov- 
KBT  OF  Pbice  Paid— Petitiow- Amendment. 

Under  the  allegation  of  the  i>etition,  in  an 
action  to  recover  money  paid  by  plaintiff  to  de- 
fendant for  intoxicating  liquors,  on  the  ground 
of  the  sales  being  in  violation  of  the  prohibitory 
law  of  Iowa,  that  the  sales  were  made  in  Iowa, 
the  fact  that  the  sales  were  made  under  an 
agreement  that  titie  to  the  liquors  was  to  re- 
main in  defendant  tiU  they  were  delivered  to 
plaintiff  in  Iowa,  and  paid  for  by  him,  if  tend- 
ing to  show  that  the  sales  were  made  in  Iowa, 
is  admissible,  so  that  nothing  is  added  to  the  is- 
sues by  an  amendment  to  the  petition  alleging 
the  sales  under  such  agreement. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  CenL  Dig.  §§  474-481;   Dec.  Dig.  { 

17.  Afpeai.  and  EIbbob  (§  1099*)— Dictum. 
Plaintiff,  on  appeal  by  defendant  from  an 

order  granting  a  new  trial,  contending  that  the 
record  conclusively  showed  him  entitled  to  re- 
cover, and  that  therefore  there  was  no  error  in 
setting  aside  the  verdict,  and  defendant  con- 
tending that  no  ground  had  been  shown  on 
which  a  jury  could  properly  find  for  plaintiff, 
the  statement  in  the  opinion,  then  rendered, 
that  the  most  plaintiff  could  claim  was  that  he 
bad  a  question  for  the  jur^,  and  likewise  the 
refusal  therein  to  hold  with  defendant  that 
plaintiff  had  made  no  case  for  the  jury,  was 
not  dictum. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4370-4379;  Dee.  Dig.  S 
1099.»] 

18.  Appeal  and   Ebbob   (|   1097*)— Law   of 
TUX  Case. 

The  holding  on  a  former  appeal  in  the  case, 
the  issues  and  evidence  being  substantially  the 
same  as  on  a  second  appeal,  is  the  law  of  the 
case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sf  4358-4368,  4427;  Dec 
Dig.  i  1097.*] 

19.  Intoxicatino   Liquobs    (f   329*)— Place 
OF  Sale— Question  fob  Jubt. 

When  and  where  sales  of  intoxicating  liq- 
nors  by  defendant  to  plaintiff  were  complete, 
and  title  to  the  liquors  passed  to  plaintiff, 
whether   in    Iowa   where   plaintiff   lived,    and 


where  such  a  sale  would  be  illegal,  or  in  Wis- 
consin, where  was  defendant's  manufactory,  and 
where  a  sale  would  be  legal,  is  largely  a  ques- 
tion of  intent,  to  be  drawn  not  alone  necessarily 
from  the  writings  made  or  the  formal  words 
employed,  but  also  from  the  conduct  of  the  par- 
ties and  their  method  of  dealing,  and  so  a  ques- 
tion of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {|  474-481;  Dec.  Dig.  i 
329.*) 

Appeal  from  District  Court,  Greene  Coun- 
ty; Z.  A.  Cbnrcli,  Judge. 

Tbla  action  was  begun  at  law  to  recover 
from  defendant  a  large  sum  of  money  alleged 
to  have  been  paid  by  plaintiff  to  defendant 
for  Intoxicating  liquors  sold  to  him  lu  viola- 
tion of  law.  The  action  was  brought  In  Car- 
roll county,  and  there  tried  in  1905,  resulting 
In  a  verdict  for  the  defendant  This 
verdict  was  set  aside,  and  new  trial  ordered, 
a  rullD)^  which  was  affirmed  on  appeal.  See 
138  Iowa,  138, 115  N.  W.  943.  Thereafter,  on 
motion  of  plaintiff,  venue  was  changed  to 
Greene  county,  and  the  case  there  tried  In 
January,  1909.  At  the  close  of  the  evidence 
the  court  directed  a  verdict  in  favor  of  plain- 
tiff for  $10,346,  and  from  this  order  and  the 
Judgment  entered  on  said  verdict  the  defend- 
ant appeals.  After  the  appeal  was  taken 
and  appellant's  abstract  and  argument  pre- 
pared and  filed,  appellee  applied  to  the  dis- 
trict court  to  change  and  correct  the  record, 
which  had  been  made  in  said  court  In  such 
manner  as  to  show  that  the  reporter's  notes, 
or  alleged  bill  of  exceptions,  which  purported 
to  have  been  duly  certified  and  filed  on  Jan- 
uary 23,  1909,  were  not  in  fact  certified  on 
that  date  by  the  signature  of  the  trial  Judge. 
The  application  was  granted,  as  will  be  more 
particularly  shown  in  the  opinion.  From  this 
order  also  the  defendant  has  appealed.  The 
matter  of  both  appeals  has  been  presented  in 
a  single  abstract  and  an  amendment  or  ad- 
dition thereto,  and  they  will  be  disposed  of 
in  one  opinion.    Reversed. 

Dawley  &  Wheeler,  of  Cedar  Rapids,  How- 
ard &  Howard,  of  Jefferson,  and  Miller, 
Mack  &  Fairchild,  of  Milwaukee,  Wis.,  for 
appellant  B.  I.  Salinger  and  L.  H.  Salinger, 
both  of  Carroll,  and  Wilson  &  Albert,  of  Jef- 
ferson, for  appellee. 

WEAVER,  C.  J.  I.  As  defendant's  right 
to  be  heard  on  the  merits  of  the  appeal  from 
the  judgment  rendered  against  it  in  the  court 
below  is  dependent  on  the  question  whether 
the  evidence  had  been  presented  by  a  sufli- 
cient  bill  of  exceptions  or  certified  record, 
we  proceed  first  to  the  matter  of  the  second 
appeal. 

[1,  2]  Appellant  Is  here  met  at  the  threshold 
with  the  objection  by  appeUee  that  said  sec- 
ond appeal  was  never  separately  or  independ- 
ently docketed  by  the  appellant  in  this  court, 
nor  was  a  separate  or  independent  abstract 
of  the  proceedings  for  correction  of  the  rec- 
ord filed  therein.     Relying  upon  such  objec- 
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tlon,  appellee  has  himself  caused  the  said  ap- 
peal to  be  separately  docketed,  has  filed 
therein  an  abstract  showing  the  application, 
the  hearing,  and  the  order  of  correction,  and 
mores  for  an  affirmance  thereof.  The  en- 
tire record  upon  the  application,  the  order 
made  thereon  and  appellant's  notice  of  ap- 
peal were  in  fact  filed  herein  as  an  amend- 
ment or  addition  to  the  original  abstract,  and 
appellee  moves  to  strike  the  same  for  reasons 
already  stated.  The  sole  question  here 
raised,  as  will  be  noted,  is  whether  appellant 
may  have  the  entry  reviewed  upon  an  ab- 
stract filed  as  amendment  or  addition  to  the 
original  abstract  in  the  matter  of  the  first 
appeal,  or  was  he  required  to  have  it  filed 
and  treated  as  a  separate  or  independent 
case?  The  proposition  made  on  the  part  of 
the  appellee  finds  no  precedent  for  its  support 
in  the  previous  decisions  of  this  court  Ap- 
peals from  an  order  correcting  a  record  be- 
low at  the  Instance  of  an  appellee  have  been 
of  quite  frequent  occurrence  In  reomt  years ; 
and,  although  the  practice  may  not  have  been 
quite  uniform  in  that  respect,  the  method 
pursued  by  the  appellant  in  this  case  has 
been  frequently,  and  we  think  quite  general- 
ly, followed.  There  Is  no  statute  which  in- 
hibits such  practice,  and  every  consideration 
of  simplicity  and  directness  of  procedure  is 
In  its  favor.  Neither  party  is  thereby  de- 
prived of  any  substantial  right  The  record 
may  thus  be  presented  as  fully  and  complete- 
ly In  one  abstract  and  one  docketing  as  In 
two.  Both  matters  are  phases  of  the  same 
case,  each  being  explanatory  in  some  measure 
of  the  other  as  successive  chapters  of  the  same 
history;  and,  If  there  be  any  persuasive 
reason  why  the  appellant  should  go  through 
the  form  of  docketing  them  separately,  unless 
it  be  by  Increasing  the  perplexity  of  the  pro- 
ceedings to  multiply  the  chances  of  some 
technical  slip  to  the  advantage  of  his  ad- 
versary. It  is  not  suggested  in  the  briefs  of 
counsel. 

In  Gamer's  Case,  104  Iowa,  515,  73  N.  W. 
1079,  there  were  two  api>eal8  under  one 
docketing  and  one  abstract  Perhaps  it 
would  be  more  exact  to  say  that  the  records 
upon  the  two  appeals  were  separately  ab- 
stracted in  a  single  printed  volume,  and  we 
refused  to  strike  either  as  being  an  Independ- 
ent case  improperly  Joined  with  the  other. 
This  would  seem  to  be  a  precedent  directly 
apposed  to  the  rule  urged  by  appellee,  but 
counsel  adroitly  seeks  to  avoid  its  effect  by 
saying  that  while  this  Is  authority  for  the 
proposition  that  the  abstracts  upon  two  ap- 
peals in  the  same  case  may  be  bound  in  a 
single  printed  book  and  filed  under  a  single 
docketing,  yet  appellant  in  this  case,  though 
filing  a  complete  abstract  upon  each  of  its 
two  appeals  under  a  single  docketing,  has 
committed  the  grave  blunder  of  entitling  or 
labeling  one  as  an  "abstract"  and  the  other 
as  an  "amendment"  and  for  this  reason  the 
so-called  amendment  should  be  stricken  and 


a  hearing  upon  the  merits  of  the  second  ap- 
peal denied.  We  are  not  content  to  so  bold. 
There  is  no  such  charm  or  finality  In  a  mis- 
placed word  or  Inexact  labeL  If  "amended 
abstract"  is  not  a  proper  title  in  this  instance 
— a  proposition  we  are  not  ready  to  admit — 
or  if  "additional  abstract"  or  "abstract  on 
second  appeal"  would  have  been  more  near- 
ly descriptive  of  the  real  character  of  the 
document  filed.  It  may  be  that  the  choice  of 
the  former  would  have  been  oi>en  to  criticism 
as  an  incorrect  appellation,  but  it  would  be 
an  impeachment  of  the  Intelligence  of  coun- 
sel and  court  to  assume  there  was  the  slight- 
est possibility  of  doubt  as  to  the  real  nature 
and  purpose  of  the  document  and  it  would 
be  the  extreme  of  unreasonableness  to  hold 
that  on  this  account  It  should  not  be  treated 
for  Just  what  an  examination  of  Its  contents 
demonstrates  It  to  be — an  abstract  of  the 
record  showing  the  ruling  sought  to  be  re- 
viewed and  all  the  proceedings  leading  there- 
to. The  character  of  the  paper  being  clear- 
ly apparent  upon  Its  face,  a  slight  inac- 
curacy In  naming  it  is  ImmateriaL  The  mo- 
tion to  strike  the  abstract  setting  out  the 
record  upon  the  second  appeal  and  motion  to 
affirm  the  order  so  appealed  from  because 
not  separately  and  independently  docketed 
are  overruled.  On  a  somewhat  different  state 
of  facts  the  rule  we  here  apply  was  distinct- 
ly recognized  in  Keller  v.  Harrison,  151  Iowa, 
329,  128  N.  m  861,  131  N.  W.  53,  Ann.  Cas. 
1913A,300. 

II.  The  Judgment  against  defendant  on  the 
directed  verdict  was  rendered  by  the  court 
on  January  23,  1909,  and  by  the  clerk  spread 
at  large  upon  the  court  record  on  February 
13,  .1909.  Defendant's  appeal  was  perfected 
by  service  of  proper  notice  on  February  16, 
1909.  Later  the  appellant  apparently  fear- 
ing that  some  Jurisdictional  objection  might 
be  raised  because  of  the  difference  between 
the  date  of  rendering  the  Judgment  by  the 
court  and  the  date  of  recording  the  saifie 
by  the  clerk,  served  another  notice  of  appeal 
therefrom.  Thereafter  appellant  ffied  his 
abstract  of  the  record,  showing,  among  oth- 
er things,  that  the  evidence  and  proceedings 
of  the  trial  were  fully  taken  down  by  the 
official  reporter  of  the  court  and  that  upon 
conclusion  of  the  trial  the  reporter's  notes 
thereof  were  duly  certified  by  the  Judge  and 
by  the  official  reporter  and  filed  in  the  office 
of  the  clerk  of  the  court,  thereby  constituting 
a  good  and  sufficient  bill  of  exceptions  as 
provided  by  our  statute.  Thereafter,  and 
after  the  time  for  filing  or  amending  a  bill 
of  exceptions  In  said  cause  had  fully  explfed, 
the  appellee  applied  to  the  trial  court  as  we 
have  already  moitloned,  to  correct  the  rec- 
ord in  said  cause  by  changing  the  entry  of 
the  date  of  filing  the  bill  of  exceptions  to 
show  that  such  filing  was  not  made  on  Janu- 
ary 23,  1900 ;  it  being  alleged  that  the  actual 
filing  took  place  on  April  26,  1909.  The  mo- 
tion was  resisted  by  tbe^pellant.  and  the 
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bearing  was  had  before  tbe  court,  the  judge 
presiding  being  the  same  who  presided  at 
the  inrincipal  trial  and  signed  the  certifica- 
tion of  the  record.  The  evidence  npon  the 
hearing  was  substantially  as  follows:  It  was 
ondispnted  that  the  shorthand  notes  were 
filed  with  the  clerk  on  January  28,  1909,  at 
which  time  they  bore  a  proper  certification 
by  the  reporter,  but  the  fact  whether  the 
certificate  had  been  signed  by  the  Jndge  is 
in  dispute.  It  also  appears  that  on  Saturday, 
January  23,  1909,  or  not  later  than  the  fol- 
lowliiK  Monday,  January  25,  1909,  the  report- 
er, having  been  requested  by  appellant  to 
make  a  transcript  of  the  record,  took  the 
notes  from  the  clerk's  office  for  the  purpose 
of  doing  such  work.  The  transcript  was 
made  promptly,  or  within  a  few  days,  and 
delivered  to  appellant's  counseL  It  indudes 
a  copy  of  the  certificate  to  the  shorthand 
notes,  showing  the  same  to  have  been  signed 
by  both  the  Judge  and  the  reporter  under 
date  of  January  28,  1909.  This  transcript 
was  on  February  3,  1909,  certified  to  be  cor- 
rect by  both  Judge  and  reporter.  The  sub- 
stance of  the  claim  made  by  appellee  is,  as 
already  noted,  that  when  filed  with  tbe  clerk 
the  alleged  bill  of  exceptions  was  fatally  de- 
fective for  want  of  the  signature  of  the 
Judge,  and  that  the  signature  of  that  official 
as  it  now  appears  Upon  the  certificate  was 
attached  thereto  on  or  about  February  3, 
1909,  while  in  the  possession  of  the  official 
reporter,  and  that  as  the  notes  with  the  per- 
fected certificate  thereon  were  not  return- 
ed to  the  clerk's  office  until  after  the  ex- 
piration of  the  statutory  time  (thirty  days) 
allowed  for  filing  a  bill  of  exceptions,  it  was 
too  late  to  save  the  record,  and  appellant  is 
in  court  without  a  sufficient  bill. 

To  sustain  his  claim  as  to  the  condition  of 
tlie  certificate  on  January  23,  1909,  three  of 
the  attorneys  for  appellee  testify  that  on 
January  23d,  after  the  notes  had  been  left 
with  the  fflerk,  they  went  to  tbe  office  and 
examined  the  paper,  and  that  the  certificate 
was  signed  by  the  reporter  only  and  not  by 
the  Judge.  Two  of  them  further  testify  that 
they  saw  the  notes  again  on  January  26, 
1909,  In  the  possession  of  the  reporter,  and 
that  the  certificate  still  lacked  the  signature 
of  tbe  judge.  Against  this  showing  the  ap- 
pelant relies:  First  On  the  fact  that  the 
record  as  it  stood  before  tbe  order  changing 
it  showed  clearly  the  filing  of  the  duly  cer- 
tified notes  on  January  23,  1909.  Second.  On 
the  presumption  of  regularity  and  correctness 
which  attaches  to  a  court  record. .  Third.  On 
the  fact  that  within  10  days  from  that  date 
the  Judge  and  reporter  reaffirmed  said  record 
by  certifying  to  a  transcript  which  sets  out 
in  full  a  copy  of  the  certificate  to  the  origi- 
nal notes,  showing  thereon  the  signatures  of 
both  Judge  and  reporter,  and  at  or  about 
the  same  time  repeated  such  reaffirmation 
by  certifying  to  a  duplicate  of  said  transcript 
containing  tbe  same  matter.     Fourth.  The 


three  attorneys  representing  the  appellant  on 
the  trial  testify  that  on  January  23,  1909, 
after  the  Judgment  had  been  rendered  and 
before  Mr.  Dawley,  the  leading  counsel  for 
the  defense,  left  Jefferson  where  the  case 
was  tried,  they  consulted  together  upon  the 
importance  of  being  sure  that  their  record 
had  been  properly  preserved,  and  that  to 
remove  any  doubt  on  the  subject  Mr.  Daw- 
ley  and  one  member  of  the  associated  firm 
went  together  to  tbe  clerk's  office,  where 
they  personally  examined  the  notes  and  saw 
that  they  were  duly  filed  and  that  tbe  cer- 
tificate thereto  was  signed  by  both  the  Judge 
and  the  reporter.  Another  of  associate  coun- 
sel separately  examined  the  paper  and  found 
it  regular.  Fifth.  The  clerit  swears  that  he 
remembers  the  fact  that  two  of  counsel  for 
the  defense  testifying  as  above  came  to  this 
office  on  the  day  in  question,  and  did  call 
for  and  examine  the  imckage  of  shorthand 
notes,  but  he  was  not  informed,  or  at  least 
does  not  remember  hearing,  the  purpose  of 
said  examination.  Sixth.  The  reporter  tes- 
tifies that  to  the  best  of  his  knowledge  and 
recollection  the  certificate  was  complete,  with 
both  signatures  attached,  when  he  filed  the 
notes  with  the  clerk.  He  is  not  able  to 
speak  with  independent  recollection  of  the 
specific  fact,  but  it  was  his  custom  and  meth- 
od of  business.  He  is  sure  that  the  Judge's 
signature  was  upon  the  certificate  to  the 
notes  when  he  made  and  certified  the  tran- 
script thereof  on  February  3,  1909.  Seventh. 
The  trial  Judge  admits  the  genuineness  of 
his  signature  to  the  certificate  bearing  date 
and  filing  mark  of  January  23,  1909,  and  of 
his  signature  to  the  certificates  upon  the 
transcript  and  duplicate  thereof  under  date 
of  February  8,  1909,  but  states  in  the  record 
that  he  has  not  the  slightest  recollection  of 
tbe  time  when  or  place  where  the  signature 
in  dispute  was  written. 

The  hearing  upon  plaintlfTs  application  as 
aforesaid  was  completed  on  January  21,  1910, 
and  with  the  consent  of  counsel  was  taken 
under  advisement  by  the  court  to  be  decided 
in  vacation  as  of  the  last  day  of  the  term. 
On  April  12, 1910,  in  vacation  the  court  made 
and  caused  to  be  filed  his  finding  in  favor  of 
appellee  and  order  for  correction  of  the  rec- 
ord. The  forms  and  terms  of  that  order  are 
hereinafter  set  forth.  The  order  is  pref- 
aced by  a  statement  and  discussion  by  the 
Judge.  After  referring  to  the  evidence  of- 
fered on  either  side  and  expressing  his  opin- 
ion of  its  general  meaning  and  effect,  he 
proceeds  to  explain  the  circumstances  at- 
tending and  following  the  entry  of  the  Judg- 
ment, and  says  that  on  Monday,  January 
25,  1909,  he  and  the  reporter  were  in  attend- 
ance upon  court  in  Calhoun  county,  and 
on  said  afternoon  a  case  was  tried  before 
him  and  reported  by  the  official  reporter, 
and  tbe  notes  in  said  case  certified  by  him 
on  that  day.  Referring  to  the  certificate  so 
made  in  the  Calhoun  county  case  (which  has. 
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of  coarse,  no  connection  wltb  this  case),  the 
Judge  adds  the  following:  "The  undersigned 
has  taken  occasion  to  compare  the  signature 
of  the  Judge  on  the  certificate  in  question  In 
this  case  and  the  certificate  to  the  short- 
hand notes  in  the  case  referred  to  in  Cal- 
houn county,  as  having  been  investigated  on 
the  25tb  of  January,  1909,  in  the  afternoon 
thereof,  and  has  taken  occasion  to  examine, 
by  aid  of  magnifying  glass  the  two  signa- 
tures and  the  ink  and  pes  used  in  writing 
the  two 'signatures,  the  one  in  controversy 
the  date  whereof  is  under  investigation,  and 
the  one  in  Calhoun  county  the  date  whereof 
is  fixed  and  known.  And  under  the  evidence 
thus  adduced,  and  as  cumulative  and  corrob- 
orative of  the  testimony  of  the  plaintiff  and 
movent,  the  undersigned  Judge  finds  that  as 
a  matter  of  fact  the  certificate  in  question 
was  not  signed  on  the  23d  day  of  January, 

1909,  by  the  Judge  of  said  court  What- 
ever may  be  said  regarding  the  testimony  of 
Messrs.  Dawley  and  Howard,  regarding  the 
fact  that  they  saw  a  certificate  signed  by  the 
Judge  and  reporter  on  the  forenoon  of  Jan- 
uary 23d,  the  truthfulness  of  which  testi- 
mony may  not  be  questioned,  still  the  matter 
under  consideration  Is  the  present  one,  to 
wit,  the  one  which  purports  to  have  been 
signed  on  January  23d,  and  which  only  bore 
the  signature  of  R.  C.  Turner,  reporter." 

These  findings  are  followed  by  an  order  or 
Judgment  as  follows:  "It  Is  ordered,  adjudg- 
ed, found,  and  decreed  that  the  certain  cer- 
tificate attached  to  the  alleged  shorthand 
report  of  the  testimony  taken  in  this  cause 
did  not,  on  the  23d  day  of  January,  1910 
(1909?^,  bear  or  have  the  signature  of  Z.  A. 
Church,  who  was  the  presiding  Judge  on  the 
trial  of  this  cause,  which  signature  the  said 
certificate  now  bears  and  has.  And  it  is  or- 
dered, adjudged,  found,  and  decreed  that  the 
record  in  this  cause  show  and  contain  the 
aforesaid  correction."  This  order  was  filed 
in  the  clerk's  office  on  April  14,  1910,  and 
duly  recorded  in  the  court  record,  and  by 
order  of  the  Judge  in  the  same  connec- 
tion it  was  provided  that  copies  of  the  said 
findings  and  Judgment  entry  on  the  motion 
to  correct  the  record  be  sent  to  the  counsel 
of  the  respective  parties.  Thereafter,  on  May 
28,  1910,  without  notice  to  the  defendant  the 
Judge  appears  to  have  reopened  the  proceed- 
ings and  entered  therein  what  he  denomi- 
nates "an  additional  order  and  Judgment" 
as  follows:  "As  an  additional  order  and  Judg- 
ment made  herein  on  the  12th  day  of  April, 

1910,  the  court  hereby  finds,  orders,  adjudges 
and  decrees  as  follows:  The  alleged  short- 
hand report,  which  is  referred  to  in  the  or- 
der and  Judgment,  to  which  this  is  addi- 
tional, was  taken  from  the  office  of  the  clerk 
of  this  court  on  January  23,  1909,  by  R.  0. 
Turner,  reporter,  and  taken  for  the  purpose 
of  making  a  transcript  of  the  said  report 
He  retained  said  shorthand  report  in  his 
I>ossession  until  he  returned  the  same  to  the 


office  of  the  said  clerk  on  April  26,  1909.  It 
is,  therefore,  ordered,  decreed,  and  adjudged 
by  the  court  that  the  filing  entry  on  said 
shorthand  report  and  notation  of  snch  filing 
on  the  appearance  docket  be  added  to  as 
follows:  Where  it  appears  on  said  shorthand 
report  or  on  said  notation  that  said  short- 
hand report  was  filed  on  January  23,  1909, 
put  after  the  words  and  figures  'January  23, 
1909'  the  words  'on  which  day  this  paper 
was  taken  from  the  office  of  the  clerk  of  this 
court  by  R.  C.  Turner,  reporter.'  After  the 
words  and  figures  'April  26,  1909,'  add  're- 
turned to  this  office  on  April  26,  1909,  by 
R.  0.  Turner,  reporter,  after  having  been  in 
his  possession  since  January  23,  1909."* 

The  appellant  complains  of  these  orders  on 
numerous  grounds  which  may  be  summarized 
as  follows:  First,  that  under  the  conceded 
facts  the  court  had  no  authority  to  thus 
change  the  record,  or  U  the  court  is  vested 
with  any  discretion  in  such  cases,  the  order 
is  an  abuse  of  discretion;  second,  that  the 
evidence  upon  the  disputed  questions  of  fact 
is  clearly  insufficient  to  sustain  the  order; 
third,  that,  the  court  or  Judge  whose  duty 
it  was  to  sign  the  certificate  and  did  sign  it, 
having  affirmed  its  proper  filing  by  certifying 
the  transcript  thereof,  thereby  leading  the  ap- 
pellant to  believe  and  rely  upon  its  truth 
and  regularity,  it  cannot  rightfully  so  change 
the  record  as  to  defeat  appellant  of  its  right 
to  a  hearing  upon  its  appeal;  fourth,  that 
the  Judge  by  his  finding  shows  that  after  the 
evidence  was  closed  he  erroneously  sought 
the  aid  of  other  evidence  not  offered  or  ad- 
mitted on  the  hearing,  to  wit  the  comparison 
of  the  signature  on  the  certificate  with  other 
signatures,  and  a  microscopical  examination 
thereof,  and  that  the  same  was  a  controlling 
factor  in  his  decision,  whereby  the  appellant 
has  suffered  material  prejudice;  and  fifth, 
that  when  the  Judge  pursuant  to  the  snbmis- 
slon  and  the  consent  of  parties  Reached  his 
decision  in  vacation,  formulated  the  order  or 
Judgment  entry,  and  caused  the  same  to  be 
duly  entered  of  record  and  copies  thereof  sent 
to  counsel  as  indicating  the  determination  of 
the  controversy,  bis  authority  and  Jurisdic- 
tion in  the  premises  were  exhausted,  and  the 
amendment  or  additional  order  and  Judgment 
of  May  28,  1910,  is  therefore  not  only  er- 
roneous but  void  and  of  no  effect 

[3,  4]  The  case  has  been  exhaustively  ar- 
gued on  both  sides.  It  presents  a  novel  ques- 
tion, or  at  least  a  novel  phase  of  an  old  ques- 
tion, and  we  have  read  the  record  closely  and 
followed  with  genuine  interest  the  coarse  of 
counsel's  learned  and  ingenious  argument  in 
support  of  the  Judgment  changing  or  amend- 
ing the  date  of  the  entry  of  filing  the  bill  of 
exceptions,  and  we  have  frankly  to  admit 
that  the  examination  leaves  as  with  the  dis- 
agreeable impression  that  if  the  result 
reached  below  must  stand,  then  the  law  at 
this  point  not  only  fails  in  Its  mission  to  es- 
tablish and  administer  Justice  between  men. 
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bot  becomes  the  engine  of  Injustice.  This  Is 
said  without  any  reflection  whatever  upon 
the  trial  court,  parties,  or  counsel;  for,  if 
a  proper  interpretation  of  the  statutes,  and 
the  established  rules  of  law  and  practice  lead 
to  the  conclusion  of  which  appellant  com- 
plains, the  court  is  not  responsible  therefor, 
bat  must  pronounce  it  without  regard  to  its 
Intrinsic  right  or  wrong.  But  is  such  result 
necessary?  On  this  question  difference  of 
views  may  exist  without  disparaging  the  fair- 
ness or  integrity  of  either  party  to  the  dis- 
cossion. 

Let  us  for  a  moment  recall  the  aspects  of 
the  case  on  the  second  appeaL  We  are  here 
not  concerned  with  the  merits  or  demerits  of 
the  appellee's  claim  on  which  he  was  awarded 
jndgment  in  the  original  case.  The  one 
question  at  present  is  that  which  involves  the 
appellant's  right  to  have  said  Judgment  and 
the  proceedings  in  which  it  was  rendered  re- 
viewed on  appeal.  The  right  of  appeal  Is  a 
valnable  one,  and  is  given  equally  to  all  liti- 
gants on  like  conditions.  For  a  review  of 
the  entire  case  it  is  manifestly  necessary  for 
the  conrt  to  liave  before  it  the  evidence  pro- 
duced on  the  trial  below.  This  is  secured 
by  having  the  same  reduced  to  written  form, 
properly  certified  in  and  made  part  of  the 
record.  In  other  words,  the  evidence  is  to 
be  preserved  in  a  bill  of  exceptions.  Under 
the  earlier  practice  the  procurement,  settling, 
and  flUng  of  such  blUs  were  frequently  mat- 
ters of  no  little  trouble  and  contention,  but 
since  an  official  stenographer  or  shorthand 
reporter  became  a  part  of  the  equipment  of 
our  courts  and  practically  every  case  is  re- 
ported in  full  and  In  minute  detail,  the  Legis- 
lature has  simplified  the  practice  by  making 
the  reporter's  notes,  when  properly  certified 
and  filed,  perform  the  office  of  a  bill  of  excep- 
tions. Code,  i§  36T5,  3749.  Stated  otherwise, 
under  our  present  statute  and  practice  the 
reporter's  notes,  certified  by  himself  and  the 
trial  Judge  and  filed  in  the  office  of  the  clerk 
withih  30  days  from  the  date  of  the  Judgment 
from  which  appeal  is  taken,  constitute  a  bUl 
of  exceptions  and  make  the  reported  evidence 
a  part  of  the  record.  The  purpose  of  these 
provisions  is  self-evident  The  certificate  of 
tbe  reporter  who  made  the  notes  and  the 
Judge  who  presided  at' the  trial  constitutes  an 
official  identification  of  the  shorthand  record 
made  by  the  reporter,  and  tbe  filing  with  the 
derk  in  proper  time  Is  a  guaranty  of  its 
due  preservation.  The  certificate  Is  not  re- 
quired to  be  made  In  court  or  by  the  court, 
but  by  the  Judge  and  reporter.  It  Is  not  nec- 
essary that  the  certification  be  made  at  once, 
but  it  is  sufficient  if  it  be  made  and  filed 
nlthin  30  days.  While  the  filing  makes  the 
notes  a  part  of  tbe  records  of  the  clerk's  of- 
fice where  they  are  to  be  kept  and  preserved, 
it  cannot  be  presumed  to  have  been  the  legis- 
lative intent  to  forbid  the  temporary  physical 
possession  thereof  by  the  reporter  to  enable 
blm  to  prepare  a  transcript  If  one  is  called 
for  by  a  party  to  the  action.    It  Is  a  matter 


of  common  knowledge  among .  lawyers  and 
others  having  anything  to  do  In  these  matters 
that  these  notes  are  practically  unreadable 
by  any  person  except  the  reporter  who  made 
them.  He  alone  can  make  an  adequate  tran- 
script of  them.  It  Is  his  certificate  to  the 
transcript  of  them,  and  not  that  of  tbe  clerk 
for  which  the  statute  provides.  In  many 
cases  tbe  making  of  a  transcript  is  the  work 
of  many  days  and  not  infrequently  a  matter 
of  weeks.  The  reporter  cannot  be  presumed 
to  do  this  work  in  the  clerk's  office.  As  a 
matter  of  practical  necessity  he  must  be  per- 
mitted, under  proper  regulations,  to  take 
them  to  his  home  or  to  his  private  office,  or, 
as  is  the  common  custom,  to  carry  them  with 
him  as  he  goes  from  court  to  court  with  the 
judge  until  he  has  had  reasonable  oppor- 
tunity to  complete  the  translation.  This  pos- 
session by  the  reporter,  an  officer  of  the 
court,  is  a  lawful  one  for  a  lawful  purpose, 
and  sucb  taking  of  the  notes  out  of  the 
physical  boundaries  of  the  clerk's  office  or  of 
the  courthouse  is  not  a  withdrawal  of  such 
document  from  the  flies  in  any  such  sense  as 
to  make  it  any  less  a  proper  court  record 
than  it  was  before  it  passed  from  the  man- 
ual possession  of  the  clerk  to  the  manual 
possession  of  the  reporter.  When  returned 
to  the  clerk's  office  it  requires  no  refiling  to 
preserve  its  status  as  a  record  in  the  case. 
t)irectly  in  point  upon  this  proposition,  see 
Pollock  V.  Alkens,  4  S.  D.  374,  57  N.  W,  1. 

[S]  But,  coming  to  the  question  of  fact 
whether  the  certificate  which  is  attached  to 
the  notes  filed  January  23,  1909,  showing  as 
of  that  date  tbe  signatures  of  both  Judge 
and  reporter  is  true  or  false,  we  are  met  by 
tbe  objection  that  upon  this  proposition  we 
are  bound  by  the  finding  of  the  trial  court 
Even  if  it  be  true  (which  we  do'  not  admit) 
that  this  appeal  Is  governed  by  the  general 
rules  applicable  to  the  review  of  proceed- 
ings at  law,  and  tbe  findings  of  the  trial 
court  are  to  have  the  effect  of  a  Jury  ver- 
dict it  Is  nevertheless  also  true  that  upon 
appeal  we  may  inquire  whether  the  finding 
has  substantial  support  in  the  record,  wheth- 
er the  order  or  Judgment  In  question  is 
Justified  by  the  findings  of  fact  whether  the 
court  erred  to  the  apRellant's  prejudice  in 
rulings  upon  evidence,  and  whether  the  order 
or  judgment  appealed  from  Is  void  for  want 
of  Jurisdiction  In  the  trial  court  These  ob- 
jections are  raised  by  appellant  and  in  some 
respects  we  think  they  are  well  grounded. 
We  may  here  add  that  on  different  occa- 
sions this  court  has  exercised  authority  to 
pass  upon  the  sufficiency  of  evidence  to  jus- 
tify the  correction  of  a  record  affecting  tbe 
question  of  its  own  Jurisdiction.  Perhaps 
the  latest  Instance  of  this  nature  appears  in 
Elchmeier  v.  Bank,  153  Iowa,  154,  133  N. 
W.  454. 

[6]  Of  the  merits  of  tbe  fact  question  It 
is  to  be  said  that  we  have  to  start  with  a 
court  record  In  due  form  bearing  the  ad- 
mitted  signatures   of  ol^Bid  Judge  and)  p^ 
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porter,  certifying  tn  the  usual  manner,  un- 
der date  of  January  23,  1909,  to  the  Identity 
of  the  notes.  The  record  shows  with  equal 
precision  the  filing  of  these  notes  on  the  day 
mentioned,  both  by  the  filing  mark  thereon 
and  by  the  minute  thereof  in  the  clerk's 
appearance  docket.  The  reporter  who  pre- 
pared the  certificate  swears  that  according  to 
his  best  recollection  and  belief  and  his  uni- 
form method  and  custom  of  performing 
these  duties  that  the  certificate  was  thus 
complete  at  the  time  when  he  filed  the  not6s. 
The  trial  Judge  admits  his  signature,  but 
has  no  recollection  of  the  time  when  be  sub- 
scribed this  particular  paper.  Within  10 
days  after  that  date  they  both  executed  a 
certificate  to  the  reporter's  transcript,  and 
in  that  transcript  Included  a  copy  of  the 
original  certificate  bearing  date  January  23, 
1909.  Omitting  for  the  present  the  oral  tes- 
timony relied  upon  for  the  appellee,  it  would 
be  difficult  to  state  a  case  in  which  the 
strong  presumption  of  verity  which  attaches 
to  a  court  record  could  be  more  strongly 
fortified  or  reinforced  by  the  admitted  cir- 
cumstances. Proceeding  from  the  undisputed 
to  the  disputed  testimony,  we  have,  as  we 
have  said,  the  testimony  of  the  three  at- 
tomeys  for  the  appellee  who  say  that  after 
the  paper  was  filed  on  the  23d  of  January 
they  examined  the  certificate,  and  found 
that  It  did  not  have  the  judge's  signature, 
and  that  such  was  its  condition  In  the  re- 
porter's possession  on  the  16th.  This  is 
met  by  the  testimony  of  three  of  the  at- 
torneys on  the  other  side,  one  of  whom 
looked  at  the  notes  after  they  were  filed  on 
January  23d  and  saw  no  defect  therein,  aft- 
er which  there  was  a  consultation  between 
counsel  on  the  subject,  and  thereupon  on 
the  same  day,  to  satisfy  themselves  that  the 
certificates  bad  been  properly  made,  the 
other  two  went  to  the  clerk's  office,  exam- 
ined the  certificate,  and  found  it  signed  by 
both  reporter  and  Judge.  The  clerk  corrob- 
orates them  to  the  extent  that  he  remembers 
that  these  witnesses  did  come  to  his  office 
on  that  day  and  call  for  and  examine  the 
notes.  When  we  give  to  each  and  all  of 
these  opposing  witnesses  the  credit  of  being 
absolutely  honest  and  of  speaking  the  truth 
as  they  believe  it  to  be  with  entire  candor, 
and  when  In  connection  therewith  we  con- 
sider the  weight  of  the  presumption  of  regu- 
larity and  truth  which  attaches  to  a  court 
record  made  In  due  form  and  in  apparent 
due  course  of  the  duty  devolving  upon  the 
judge,  reporter,  and  clerk,  It  seems  to  us  an 
Impossible  conclusion  that  the  heavy  burden 
which  appellee  assumes  In  attacking  a  rec- 
ord made  in  due  form  has  been  sustained. 
Had  the  Judge  himself  on  reflection  recalled 
the  fact  that  his  certificate  was  made  at  a 
latter  date,  or  had  he  disposed  of  It  as  an 
Issue  of  veracity  between  the  witnesses,  the 
case  at  this  point  might  wear  a  different  as- 
pect But  he  does  not  On  the  contrary, 
he  declares  in  his  findings  that  the  truthful- 


ness of  Mr.  Dawley  and  Mr.  Howard  "that 
they  saw  a  certificate  signed  by  the  Judge 
and  reporter  on  the  forenoon  of  January 
23^"  Is  not  to  be  questioned.  If  the  truth- 
fulness of  these  witnesses  "may  not  be  ques- 
tioned," then  they .  did  examine  the  notes, 
they  did  examine  the  certificate,  and  they 
did  find  it  signed  by  the  trial  Judge,  and  the 
conclusion  reached  that  appellee  Is  right  in 
his  demand  for  a  change  of  the  record  is 
Inexplicable  unless  the  key  is  to  be  found 
in  the  somewhat  cryptic  language  with 
which  the  above-quoted  statement  closes, 
to  wit,  "still  the  matter  under  considera- 
tion Is  the  present  one,  to  wit  the  one 
which  purports  to  have  been  signed  on 
January  23d,  and  which  only  bore  the  sig- 
nature of  B,  C.  Turner,  reporter."  It  will 
be  noted  that  the  concession  Is  that  Dawley 
and  Howard  saw  "a  certificate"  signed  by 
both  Judge  and  reporter,  but  that  the  matter 
now  being  Investigated  "Is  the  present  one, 
to  wit  the  one  which  purports  to  have  been 
signed  on  January  23d,"  etc.  These  expres- 
sions as  illuminated  by  the  words  we  have 
italicized  suggest  the  thought  in  the  mind  of 
the  Judge  that  Dawley  and  Howard  were  in 
some  manner  self -deceived  or  misled  by  look- 
ing at  some  other  certificate  not  attached  to 
the  reporter's  notes  In  this  case,  or  that  they 
did  see  a  certificate  duly  signed  and  attach- 
ed to  these  notes,  as  they  said  they  did,  but 
that  tuph  certificate  is  not  identical  with 
"the  present  one."  To  support  the  first  sug- 
gested Interpretation  that  these  witnesses 
were  self -deceived  there  is  not  a  word  of  evi- 
dence in  the  record.  For  the  other  suggested 
conclusion  there  would  seem  to  be  no  foun- 
dation, except  in  the  fact  that  If  we  concede 
all  the  witnesses  to  be  right  and  that  when 
examined  by  Dawley  and  the  Howards  the 
certificate  attached  to  the  notes  was  duly 
signed  by  the  judge,  and  when  later  exam- 
ined by  Salinger,  Wilson,  and  Albert  the 
certificate  attached  was  not  signed  by  the 
Judge,  it  would  necessarily  follow  that  either 
there  were  two  certificates,  one  complete  and 
the  other  Incomplete,  or  that  in  some  man- 
ner the  one  first  seen  had  become  lost  or  re- 
moved and  another  substituted  therefor. 
But  the  bare  fact  that  the  testimony  of  repu- 
table witnesses  having  equal  opportunity  to 
know  the  truth  is  diametrically  opposed  is 
not  of  Itself  sufficient  ground  for  impeach- 
ing the  good  faith  or  veracity  of  either.  Let 
us  assume,  as  the  court  below  no  doubt  did, 
that  these  men  are  all  entirely  credible,  and 
what  have  we?  The  witnesses  for  appellant 
first  examined  the  notes  for  the  express  pur- 
pose of  ascertaining  whether  they  were  prop- 
erly certified  and  found  by  the  evidence  of 
their  own  eyesight  that  the  Judge's  signa- 
ture was  attached.  The  witnesses  for  appel- 
lee later  in  the  day  examined  the  certificate 
for  the  same  purpose  and  found  they  were 
not  certified  or  attested  by  the  signature  of 
the  judge.  Still  assuming  the  perfect  in- 
tegrity of  all  the  witnemes  And  ihe,  correct- 
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nees  of  the  coiirfg  concloslon  that  their 
trathfnlnees  is  "not  to  be  questioned,"  we 
are  forced  to  fall  back  upon  the  theory  of 
an  honest  mistake.  Now  as  between  two 
sets  of  witnesses  of  equal  credibility  and  in- 
telligence, who  examine  the  same  certificate 
on  the  same  day  to  ascertain  whether  it  is 
signed  by  a  certain  person,  who  are  most 
likely  to  be  in  error  in  relation  to  the  appear- 
ance of  such  document— those  who  swear 
they  found  the  signature,  saw  It,  and  read 
it,  or  those  who  swear  that  they  did  not 
find  it,  and  that  it  was  not  attached?  The 
answer  is  obvions.  It  is  manifestly  less 
likely  for  Um  to  be  mistaken  who  swears 
that  he  looked  for  the  name,  found  it,  and 
read  it,  than  for  him  who  swears  that  he 
looked  for  it,  did  not  find  it,  and  that  it 
was  not  there.  Even  if  there  were  no  pre- 
sumption in  favor  of  the  record,  and  there 
were  no  direct  corroboration  of  it  in  the  un- 
disputed testimony  of  the  reporter  and 
clerk,  and  no  indirect  support  in  the  inabil- 
ity of  the  presiding  Judge  to  remember  when 
or  where  his  admitted  signature  was  writ- 
ten, the  testimony  upon  which  the  demand 
for  a  change  of  the  record  is  based  so  clearly 
lacks  the  clear  preponderance  which  the 
law  requires  to  Justify  such  relief  that  a 
special  finding  by  a  Jury  Impeaching  the 
record  could  not,  as  we  haye  already  inti- 
mated, be  permitted  to  stand. 

[7]  The  authority  of  the  court  to  remake  a 
record  once  entered  by  the  proper  officer,  and 
especially  where  that  record  Is  duly  attested 
by  the  admitted  signatures  of  the  officer  or 
officers  whose  duty  it  is  to  make  the  same,  is 
not  unUmlted.  On  the  contrary,  it  is  very 
restricted,  and  entries  nunc  pro  tunc  'v^ill  not 
be  ordered  except  when  it  can  be  done  with- 
out injustice  to  either  party  whose  rights  are 
thereby  affected.  Mitchell  t.  Overman,  103 
U.  S.  65,  26  L.  Ed.  369. 

[I,  •]  The  statute  permitting  the  correction 
of  a  court  record  made  at  a  previous  term 
limits  the  authority  to  cases  of  "evident  mis- 
take" (Code  {  244);  not  possible  mistake  or 
vresa  probable  mistake,  but  evident  mistake. 
That  only  is  "evident"  which  is  clear,  notice- 
able, apparent  to  observation,  or,  to  put  it 
in  its  most  favorable  form  for  the  appellee, 
that  which  is  clearly  established  by  the  evi- 
dence. It  would  be  folly  to  say  that  this  al- 
leged mistake  was  evident,  or  that  it  has 
been  clearly  established  by  the  evidence  of- 
fered on  the  hearing  below.  This  situation 
appears  to  have  been  recognized  by  the  trial 
Judge.  The  evidence  so  offered  and  intro- 
duced did  not  satisfy  blm  that  the  bill  of 
exceptions  was  not  certified  by  himself  Just 
as  the  record  shows,  and  after  the  hearing 
and  submission  of  the  application  to  correct, 
and  while  having  the  decision  under  consid- 
eration, he  proceeded  to  solve  the  doubt  to 
his  own  satisfaction  by  procuring  a  signature 
which  bad  been  made  by  him  on  January  25, 
1909,  in  another  case  in  another  county,  and 
with  the  aid  of  a  glass  comparing  the  ^gna- 


ture  thus  procured  with  the  one  in  dispute. 
That  this  evidence,  not  offered  or  Introduced 
on  the  hearing,  was  a  ded&lve  factor  in  the 
mind  of  the  trial  Judge  is  shown  by  that  part 
of  his  written  finding  above  quoted  where  he 
says  be  "had  taken  occasion  to  examine  by 
the  aid  of  a  magnifying  glass  the  two  signa- 
tures, and  the  ink  and  the  pen  used  in  writ- 
ing the  two  signatures,  the  one  in  controversy 
the  date  whereof  Is  under  investigation  and 
the  one  in  Calhoun  county  the  date  whereof 
Is  fixed  and  known.  And  wider  the  evidence 
thiU  adduced  and  as  cumulative  and  corrobo- 
rative of  the  testimony  of  the  plaintiff  and 
movent,  the  undersigned  Judge  finds  that  as  a 
matter  of  fact  the  certificate  In  question  was 
not  signed  on  the  23d  day  of  January,  1009, 
by  the  Judge  of  said  court"  Upon  this  the 
appellant  assigns  error,  and  we  hold  that  the 
exception  is  well  taken.  When  the  hearing 
was  closed  and  the  question  upon  the  applica- 
tion to  change  the  record  was  submitted  for 
decision,  no  further  evidence  could  be  intro^ 
duced  in  the  case  or  taken  Into  consideration 
by  the  court  except,  possibly,  upon  a  reopen- 
ing of  the  hearing  for  good  cause  shown  and 
opportunity  given  to  both  parties  to  appear 
and  protect  their  rights  in  the  premises.  If  a 
comparison  of  signatures  and  ink  and  pen 
was  of  material  aid  in  settling  the  controver- 
sy, as  the  trial  Judge  appears  to  have  thought, 
it  was  certainly  of  importance  to  the  appel- 
lant to  be  represented  and  test  the  compari- 
son by  personal  examination  or  by  the  testi- 
mony of.  experts  or  otherwise  as  should  seem 
advisable.  The  court  expressly  treats  these 
things  as  "evidence"  both  "cumulative .  and 
corroborative,"  and  declares  that  it  is  "under 
the  evidence  as  thus  adduced"  bis  conclusion 
is  reached.  The  Judge  or  court  in  such  cases, 
no  less  than  the  Jury  to  which  an  issue  of 
fact  is  submitted,  is  bound  to  determine  the 
question  in  dispute  according  to  the  evidence 
produced  upon  the  trial.  If  a  Jury  in  passing 
upon  a  disputed  signature  or  writing  of  any 
kind  should,  after  retiring  to  their  room, 
obtain  possession  of  another  signature  or 
writing  not  put  in  evidence,  compare  the  re- 
spective papers  with  the  aid  of  a  magnifying 
glass,  and  treat  the  knowledge  thus  obtained 
as  cumulative  and  corroborative  evidence  by 
which  their  finding  is  influenced,  the  verdict 
so  reached  would  be  promptly  set  aside. 
The  reason  for  so  holding  is  not  less  apparent 
where  the  court  or  Judge  admittedly  commits 
like  error. 

[10]  III.  The  error  above  pointed  out  is  suffi- 
cient to  require  a  reversal  of  the  Judgment 
or  order  directing  a  change  to  be  made  In 
the  record  of  the  district  court.  But  there 
is  another  'aspect  of  the  case  which  we  think 
should  not  be  overlooked.'  It  will  be  observ- 
ed that  the  order  of  correction,  so  far  as  it  re- 
lates to  the  date  of  certification  by  the  Judge, 
goes  no  further  than  to  say  that  the  certificate 
attached  to  the  notes  did  not,  on  January  23, 
1909,  bear  or  have  the  signature  of  Z.  A. 
Churcti,  who  was  the  presiding  Judge  on  jthe 
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trial  of  the  canse,  which  slgnatnre  the  said 
certificate  now  bears  and  has.  As  wlU  be  no- 
ticed, this  order  does  no  more  than  negative 
the  signing  of  the  certificate  on  January  23, 
1909.  There  were  still  29  days  after  that  date 
on  which  the  certlflcate  conld  properly  have 
been  made;  and,  as  It  Is  conceded  not  only 
that  the  notes  were  filed  within  the  prescribed 
30  days,  and  that  the  Judge's  certificate  was 
affixed  to  the  certlflcate  within  the  same  pe- 
riod, It  foUowB,  under  the  rule  of  reason  and 
the  presumption  of  regularity  wtdch  obtains 
with  reference  to  the  conduct  of  public  of- 
ficers within  the  scope  of  their  duties,  as 
well  as  under  the  ruling  of  this  court  in  Wil- 
son V.  Church,  60  Iowa,  112,  14  N.  W.  138,  it 
would  still  be  presumed  that  the  perfected 
bill  was  filed  within  the  proper  time  even 
though  the  date  of  the  clerk's  entry  was 
confessedly  prior  to  the  certification.  The 
decision  and  Judgment  that  the  bill  was  not 
certified  on  January  23,  1909,  was  entered, 
as  we  have  seen,  on  April  12,  1910,  In  vaca- 
tion, and  the  parties  duly  notified  thereof. 
The  effect  of  that  entry,  as  we  have  Just 
noted,  fell  short  of  the  end  sought  by  appel- 
lee. Thereafter,  on  May  28,  1910,  at  whose 
suggestion,  If  by  any  one,  does  not  appear, 
the  trial  Judge  in  vacation  and  without  no- 
tice to  appellant  returned  to  the  consldera- 
tloa  of  the  case,  and  caused  to  be  entered 
"an  additional  order  and  Judgment,"  to  the 
effect  that  the  clerk's  record  be  made  to  show 
that  the  stenographic  notes  were  taken  out 
by  the  reporter  on  January  23,  1909,  and 
that  they  were  returned  to  the  clerk's  office 
on  April  26,  1909.  The  point  of  this  addi- 
tional Judgment  In  the  estimation  of  the  ap- 
pellee is  that,  this  fact  being  decided,  it  fol- 
lows that,  even  if  the  certification  by  the 
Judge  was  made  within  the  30  days,  It  ap- 
pears that  the  notes  were  not  returned  to 
the  clerk  and  refiled  within  the  period  nam- 
ed. Whether,  if  this  additional  entry  be  of 
any  force  or  validity,  it  has  the  effect  claim- 
ed for  it  by  the  appellee,  or  whether  a  so- 
called  refiling  was  neces.sary  to  the  comple- 
tion of  the  bill  of  exceptions,  we  shall  not 
now  discuss  or  decide,  for  we  are  of  the 
opinion  that  said  entry  was  unauthorized 
and  vdd,  and  the  case  must  be  disposed  of 
as  if  it  had  never  been  made.  The  author- 
ity of  a  Judge  of  a  court  of  record  to  hear 
or  to  decide  a  case  in  vacation  is  statutory 
(Cpde,  f  247),  and  any  Judgment  or  order 
made  by  him  not  in  term,  save  only  as  pro- 
vided by  statute  or  in  pursuance  to  the  stipu- 
lation or  agreement  of  parties.  Is  of  no  effect. 
The  stipulation  of  the  parties  was  that  the 
matter  in  controversy  might  be  decided  in 
vacation  as  of  the  last  day  of  that  term  (Jan- 
uary, 1910),  and  that  such  decision  should 
be  accompanied  by  the  Judge's  findings  of 
fact  The  term  having  adjourned,  the  Judge 
in  pursuance  of  the  authority  thus  given  him 
proceeded  in  vacation,  under  date  of  April 
12,  1910,  to  make  his  findings  of  fact  and 


formulate  and  sign  bis  order  or  Judgment 
thereon,  directing  a  specified  correction  of 
the  Judgment.  These  findings  and  order  or 
Judgment  he  made  or  caused  to  be  made  in 
triplicate,  one  copy  to  be  delivered  to  the 
cleric  for  proper  entry  upon  the  record,  and 
one  copy  to  each  of  the  parties,  thereby  giv- 
ing official  notice  of  Ills  conclusions  in  the 
case  and  of  the  nature  and  extent  of  the 
relief  granted.  With  thla  duty  performed  hi» 
functions  as  Judge  sitting  In  vacation  ceased, 
his  power  under  the  statute  and  stipulation 
was  exhausted,  and  he  could  not,  of  his  own 
motion  and  without  notice,  withdraw  a  deci- 
sion so  made  and  entered  of  record,  nor 
could  he  six  weeks  thereafter  lawfully  under- 
take to  extend  or  diminish  Its  legal  effect  by 
a  subsequent  or  additional  entry  without  the 
consent  of  all  parties  concerned.  Even  the 
court  in  session  and  at  the  same  term  cannot 
rightfully  exercise  such  authority  without 
notice.  Ins.  (3o.  v.  Dofile,  67  Iowa,  175,  25 
N.  W.  117;  Townsend  v.  Wisner,  62  Iowa, 
672,  18  N.  W.  304.  Even  if  it  were  allowable 
upon  complaint  or  request  of  either  party 
for  the  Judge  in  vacation  to  reopen  the  mat- 
ter once  decided,  for  further  consideration 
or  for  additional  corrections  of  the  record 
(a  proposition  which  we  by  no  mfeans  admit). 
It  is  too  clear  for  argument  that  it  ought  to 
be  done  only  upon  notice  to  every  party  lia- 
ble to  be  prejudiced  by  such  proceedings. 
The  so-called  additional  order  and  Judgment 
of  May  28, 1910,  must  therefore  be  held  void. 

[11]  Concluding  tills  branch  of  the  case,  we 
may  properly  add  that  while  substantial 
compliance  with  statutory  provisions  con- 
cerning bills  of  exceptions  is  properly  insist- 
ed upon,  it  is  the  general  doctrine  that  they 
will  not  be  stricken  for  mere  irregularities 
in  practice,  and  this  is  especially  true  where 
the  irregularity  or  default  is  that  of  the 
trial  Judge,  or  clerk,  or  other  officer  who 
has  some  duty  to  perform  in  connection 
therewith.  HIU  v.  Guaranty  0>.,  250  IlL  242, 
95  N.  B.  150;  Evans  v.  Nail,  7  Ga.  App.  129, 
66  S.  B).  643;  Hawley  v.  Le  Clair,  18  Wyo.  1, 
102  Pac.  850;  Traction  Co.  t.  Rutbman,  85 
Ohio  St  62,  96  N.  E.  1019,  Ann.  Cas.  1913A, 
911 ;  Mitchell  v.  Overman,  103  U.  S.  65,  26 
L.  Ed.  369;  Borer  v.  Chapman,  119  U.  S. 
596,  7  Sup.  Ct.  342,  SO  L.  Ed.  532;  3  Cyc. 
44,  and  cases  cited;    3  Eacy.  PI.  &  Pr.  474. 

It  is  expected  that  the  party  desiring  a  bill 
shall  be  vigilant  and  attentive,  but  where  in 
the  exercise  of  reasonable  care  be  waits  up- 
on the  proper  officer  having  charge  of  the 
record,  and  finds  on  file  that  which  the  stat- 
ute makes  a  bill  of  exceptions,  and  is  fur- 
nished with  a  transcript  thereof,  with  the 
certificate  of  the  proper  officers  that  the 
notes  were  in  fact  duly  certified  and  filed 
within  proper  time,  it  ought  not  to  be  said 
that  reasonable  care  requires  him  to  go  be- 
hind the  record  thus  made  and  have  the 
Judge  or  clerk  verify  it  by  extrinsic  evidence 
before  he  can  ges|:  upon  the  assurance  that 
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he  bas  a  bill  of  exceptlona.  There  ought  to 
be  somewhere  a  time  and  place  when  he  may 
rest  upon  the  verity  of  a  solemn  reccwd  of  a 
court  of  general  Jurisdiction.  The  law  and 
its  practical  administration  ought  to  be  some- 
thing more  than  a  system  of  traps  and  dead- 
falls. The  courts  of  Ohio  and  Wyoming  have 
had  recent  occasion  to  consider  the  ques- 
tion (see  Hawley  v.  Le  Clair,  supra,  and  Trac- 
tion Co.  V.  Ruthman,  supra),  and  In  each  case 
they  hold  that  Irregularity  and  delay  on  the 
part  of  the  Judge  In  certifying  a  bill  of  ex- 
ceptions prepared  and  ready  for  his  signa- 
ture In  due  time  shall  not  be  held  to  affect 
the  validity  of  the  bill,  or  deprive  an  appel- 
lant who  Is  chargeable  with  no  laches  In 
the  premises  of  a  hearing  upon  the  merits 
of  his  appeal.  The  discussion  of  the  rule 
in  the  dted  cases  Is  too  long  to  be  embodied 
herein,  bnt  they  lucidly  state  and  sustain 
the  principle  which  we  have  announced. 
That  the  failure  of  an  officer  of  the  court  to 
perform  a  duty  should  not  be  allowed  to 
prejudice  the  rights  of  a  party  In  no  way 
responsible  therefor  was  also  affirmed  by  us 
in  Lacey  v.  Newcomb,  95  Iowa,  293,  63  N. 
W.  704,  although  that  case  did  not  Involve 
the  matter  of  a  bill  of  exceptions.  See,  also, 
3  Cya  It.  4i,  and  the  numerous  cases  there 
dted. 

[II]  IV.  We  turn  now  to  the  principal 
case.  The  plaintiff  had  for  a  considerable 
period  been  a  saloon  keeper  in  Carroll  and 
purchased  large  quantities  of  beer  from  time 
to  time  of  the  defendant  company,  doing 
business  In  the  state  of  Wisconsin,  for  use 
Id  his  business,  and  made  payments  therefor 
to  the  extent  of  about  $7,000.  This  action 
was  thereafter  brought  to  compel  a  repay- 
ment of  said  sum  to  plaintiff  on  the  ground 
that  the  sales  were  made  to  him  in  viola- 
tion of  the  prohibitory  law  of  the  state,  and 
that  under  the  provision  of  said  act  money 
BO  paid  In  such  illegal  transactions  Is  re- 
coverable In  an  action  at  law.  The  action 
vas  begun  and  first  tried  in  Carroll  county, 
resulting  In  a  verdict  for  defendant.  On 
motion  of  plaintiff  the  verdict  was  set  aside 
and  new  trial  ordered,  from  which  ruling 
an  appeal  was  talcen  to  this  court.  The  or- 
der for  a  new  trial  was  by  ns  affirmed  as  be- 
ing within  the  discretion  of  the  trial  court, 
the  opinion  therein  being  filed  April  8,  1908. 
Procedendo  was  transmitted  to  the  district 
court  of  Carroll  county  November  27,  lOOa 
At  the  opening  of  the  December,  1908,  term 
of  that  court  the  plaintiff  filed  a  motion  for 
change  of  place  of  trial  from  Carroll  county, 
on  the  ground  that  the  Inhabitants  of  said 
county  were  in  general  so  prejudiced  against 
the  provisions  of  the  prohibitory  liquor  law 
and  their  enforcement  that  he  could  not  ob- 
tain a  fair  trial  in  that  Jurisdiction.  The 
defendant  contested  the  motion  on  the 
ground  that  it  had  not  been  made  in  the 
time  allowed  therefor  by  law,  and  because 
It  was  not  alleged  that  the  inhabitants  of 


the  county  were  prejudiced  against  the 
plaintiff.  The  objections  were  overruled,  the 
motion  sustained,  and  the  cause  sent  to 
Greene  county  for  trial.  Error  la  assigned 
upon  this  ruling.  That  the  allegation  of 
prejudice  was  sufficiently  stated  we  are  sat- 
isfied. It  is  true  that  the  statute  (Code,  S 
3905)  says,  in  substance,  that  he  must  allege 
that  the  inhabitants  of  the  county  are  so 
prejudiced  against  him  that  he  cannot  ob- 
tain a  fair  trial  therein.  The  word  "preju- 
dice," within  the  fair  meaning  of  this  ex- 
pression, is  not  to  be  limited  to  personal  ha- 
tred, dislike,  or  ill  will,  but  includes  as  well 
the  idea  of  prejudgment  of  the  merits  of  his 
claim,  and  this  may  exist  although  the  party 
against  whom  it  is  directed  Is  otherwise  a 
person  standing  well  In  the  estimation  of  the 
people  of  his  county.  If,  then,  it  be  granted 
that  plalntUTs  claim  has  no  legal  standing 
except  as  It  Is  found  in  the  prohibitory  stat- 
ute, and  such  statute  is  peculiarly  distaste- 
ful to  the  people  of  his  county,  and  the  dis- 
position to  Ignore  its  terms  or  frown  upon 
its  enforcement  is  so  general  or  wide-spread 
as  to  afford  reasonable  grounds  to  believe 
that  a  fair  trial  of  such  a  claim  could  not 
be  had,  the  court  did  not  err  in  holding  the 
showing  of  prejudice  to  be  sufficient 

[13]  It  is  further  objected  that  the  motion 
should  have  been  denied  because  It  was  filed 
too  late.  The  shovring  made  by  the  plaintiff 
explains  the  failure  to  make  the  applica- 
tion earlier  by  showing  that  the  existence 
and  extent  of  the  prejudice  of  which  he 
complains  was  not  known  to  bim  until  aft- 
er the  first  trial,  and  the  motion  was  pre- 
pared and  presented  at  the  first  opportunity 
after  the  first  appeal  had  been  decided  and 
the  cause  remanded  for  new  trial.  The  point 
Is  made  by  appellant  that,  although  pro- 
cedendo was  not  filed  until  November  24, 
1908,  It  could  have  been  procured  at  any 
time  after  April  9,  1908,  and  that  as  a  term 
of  the  district  court  had  Intervened  between 
these  dates,  it  should  be  held  that  the  right 
to  move  for  a  change  of  venue  had  thereby 
been  lost  or  waived.  We  are  not  disposed  to 
hold  that  as  a  matter  of  law  the  delay  in  re- 
docketing  the  case  for  trial  in  the  district 
court  was  such  as  to  require  a  denial  of  the 
motion.  It  may  be  admitted  that  when  the 
case  has  been  once  continued  after  the 
grounds  for  a  change  have  come  to  the 
knowledge  of  the  party  asking  it,  the  motion 
will  be  denied  (Code,  |  3506),  but  the 
failure  to  have  the  case  redocketed  for  the 
October,  1908,  term  was  not  in  our  Judgment 
a  continuance  within  the  meaning  of  the 
statute.  A  delay  in  redocketlng,  so  long 
continued  that  the  court  could  reasonably 
hold  it  negligence  as  a  matter  of  law,  would 
present  a  different  question.  It  Is  further 
to  be  noted  that  an  affidavit  of  plaintiff  in 
support  of  his  motion  declares  that  he  filed 
the  same  on  "the  first  day  of  the  first  term 
at  which  this  motion  could  be  presented  aft- 
er it  being  known  to  ^M-, 
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Isted  therefor."  Tbis  would  seem  rery  dear- 
ly to  bring  the  application  within  the  letter 
as  well  as  the  spirit  of  the  statute.  The 
court  did  not  err  in  holding  the  motion  to 
be  timely. 

[14]  Finally,  it  is  objected  that  the  change 
was  not  perfected  by  paying  the  costs  thwe- 
of  by  the  morning  of  the  second  day  after 
the  motion  was  granted.  The  statute  pro- 
vides that  the  court  granting  a  change  of 
venue  shall  designate  the  costs  of  such 
change,  or  the  costs  rendered  useless  by  rea- 
son thereof,  and  the  change  shall  not  be 
deemed  perfected  \vatil  they  are  paid.  Code,  S 
3511.  It  is  further  provided  that  if  not 
paid  by  noon  of  the  second  day,  the  change 
shall  be  deemed  waived.  Here,  however, 
the  court  in  its  ruling  sustaining  the  mo- 
tion did  not  designate  even  in  general  terms 
the  costs  which  were  to  be  paid,  or  make  the 
change  conditional  upon  their  payment.  It 
is  shown  that  counsel  for  plaintiff  had  a 
continuing  arrangement  or  agreement  with 
the  clerk  by  which  costs  of  this  character 
chargeable  to  his  client  were  charged  to  said 
counsel's  account,  and  at  stated  Intervals 
settlements  were  had  between  them  and 
such  items  duly  adjusted.  It  further  ap- 
pears that  one  of  said  counsel  did  am>ly  to 
the  clerk  on  the  third  day,  and  was  told 
that  said  officer  did  not  yet  know  what  the 
cost  would  be,  but  thereafter  said  the  fees 
required  to  be  paid  amounted  to  $1,  which 
was  then  and  there  given  him.  Under  these 
circumstances  there  was  no  waiver  of  the 
change,  and  the  court  to  which  the  cause 
was  sent  was  not  deprived  or  divested  of 
authority  to  take  jurisdiction  thereof  and 
try  it  See  Falvre's  Case,  117  Iowa,  730, 
90  N.  W.  76;  Simons  v.  R.  R.  Co.,  128  Iowa, 
146,  147,  103  N.  W.  129. 

The  objections  to  the  change  of  venue  be- 
ing disposed  of,  the  principal  question  re- 
maining for  consideration  is  whether  the 
court  erred  in  directing  a  verdict  for  plain- 
tiff. The  record  shows  that,  the  evidence 
having  been  introduced,  the  plaintiff  moved 
for  a  directed  verdict  in  his  favor  on  the 
ground  that  the  undisputed  testimony  clearly 
showed  that  the  admitted  sales  of  beer  to 
the  plaintiff  were  made  In  Iowa  contrary  to 
the  prohibitory  statute,  and  plaintiff  i^ 
therefore,  under  the  terms  of  said  statute, 
entitled  to  a  return  of  the  purchase  price  ad- 
mittedly paid  by  him.  The  defendant  filed 
a  motion  for  a  directed  verdict  In  its  favor 
because  of  the  InsufiBcIency  of  the  evidence  to 
sustain  a  verdict  for  plaintiff,  and  because 
the  sales  In  controversy  were  transactions 
In  Interstate  commerce,  and  if  the  Iowa 
statute  Is  to  be  so  construed  as  to  permit  a 
recovery  In  this  case.  It  is  void  under  article 
1,  section  8,  of  paragraph  3  of  the  Constitu- 
tion of  the  United  States.  The  defendant's 
motion  was  denied  and  plaintiff's  motion 
sustained.  Error  Is  assigned  upon  each 
ruling. 

[16]  It  is  contended  for  the  appellee  that 


the  parties  having  each  moved  for  a  directed 
verdict,  insisting  that  the  evidence  discloses 
no  question  for  submission  to  a  jury.  It 
is  equivalent  to  a  consent  that  the  jury  be 
discharged  and  the  court  shall  decide  or 
direct  the  verdict  In  such  case,  it  Is  argued, 
while  the  party  against  whom  the  decision 
is  made  may  except  to  the  conclusion  reach- 
ed by  the  court  upon  the  merits  of  the  case, 
he  cannot  be  heard  to  allege  error  because  of 
a  refusal  to  send  the  case  to  the  jury.  This 
proposition  has  the  support  of  many  author- 
ities, and  in  Bank  v.  Crabtree,  86  Iowa,  732, 
52  N.  W.  559,  that  view  would  seem  to  have 
been  incidentally  approved,  but  in  repeated 
cases  since  that  time  it  has  been  held  that 
error  in  sustaining  a  motion  to  direct  a  ver- 
dict Is  not  waived  because  the  party  against 
whom  it  Is  directed  also  moved  for  a  direc- 
tion in  his  favor.  See  Teeple  v.  Dredging  Co., 
137  Iowa,  214,  114  N.  W.  906;  Bank  v.  Im- 
provement Co.,  HI  Iowa,  432,  82  N.  W.  10P5 ; 
Walker  v.  Fruit  Co.,  113  Iowa,  435,  85  N.  W. 
614,  63  L.  R.  A.  775.  See,  also,  Lonler  v. 
Bank,  153  Mich.  253,  116  N.  W.  1088;  Pop- 
pltz  V.  Ins.  Co.,  85  Mlna  118,  88  N.  W.  438 ; 
Wolf  V.  Printing  Co.,  233  111.  501,  84  N.  B. 
614,  13  Ann.  Cas.  369. 

[1 6]  The  point  must  be  considered  as  set- 
tled against  the  position  taken  by  the  appel- 
lee, and  we  are  required  to  consider  whether 
the  record  shows  any  error  in  refusing  to 
direct  a  verdict  for  appellant,  or  in  ordering 
a  verdict  for  the  appellee.  Exc^t  in  a  single 
feature  brought  into  the  case  by  way  of  an 
amendment  hereinafter  referred  to,  both 
trials  were  bad  upon  the  same  pleadings  and 
substantially  the  same  evidence.  The  ammid- 
ment  to  the  petition  afterward  filed  alleges 
the  fact  to  be  that  the  sales  were  made  to 
plaintiff  under  an  eigreement  by  which  the 
title  to  the  goods  was  to  remain  in  the  de- 
fendant until  delivered  to  the  plaintiff  in 
Iowa  and  paid  for  by  him.  This  amendment 
adds  nothing  whatever  to  the  issues.  It  was 
alleged  and  claimed  on  the  first  trial  that 
the  sales  were  made  in  Iowa,  and  under  that 
allegation  It  was  competent  for  plaintiff  to 
give  evidence  of  every  material  fact  tending 
to  sustain  that  allegation,  and  surely  if  the 
alleged  agreement  has  any  tendency  in  that 
direction,  it  was  admissible  under  the  plead- 
ings as  they  stood  without  amendment  In- 
deed such  appears  to  have  been  the  theory 
of  counsel  and  court  on  the  first  trial,  where 
the  same  matter  was  offered  and  admitted 
in  evidence^ 

[1 7, 1 1]  In  disposing  of  the  appeal  from  the 
order  granting  a  new  trial  we  had  occasion 
to  consider  the  merits  of  the  case  as  disclosed 
by  the  record,  and  in  stating  our  conclusions 
thereon  we  said,  "As  to  all  sales  except  the 
first  we  have  no  doubt  that  the  most  plaintiff 
can  claim  Is  that  be  had  a  question  for  the 
jury."  We  also  refused  to  hold  with  the  de- 
fendant that  plaintiff  had  made  no  case  for 
the  jury.  On  this  appeal  question  is  raised 
at  the  outset  whether  the  conclusions  so  an- 
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nonnced  are  to  be  treated  as  settled  and  to 
govern  tbe  case  on  the  second  trial  and  on 
this  appeal.  Counsel  for  appellee  say  that  the 
statement  of  the  court  In  the  former  hear- 
ing was  pure  dictum,  and  therefore  not  to  be 
regarded  as  authoritative  in  tbe  further  prog- 
ress of  the  case.  But  It  was  not  mere  dlc- 
tnm.  Appellee  was  then  contending  precisely 
as  now  that  the  record  condusiTely  showed 
)iim  entitled  to  recover,  and  that  therefore 
tlie  trial  court  did  not  err  in  setting  aside 
the  verdict  for  appellant  Appellant,  on  the 
other  hand,  was  Just  as  insistently  contend- 
ing that  no  ground  whatever  had  been  shown 
upon  which  a  Jury  could  proi>erly  find  for  the 
appellee.  It  was  therefore  no  mere  dictum 
of  gratnltons  or  Irrelevant  expression  of  opin- 
ion when  we  said  that  under  the  record  the 
most  appellee  could  claim  was  that  he  bad  a 
case  for  tbe  jury.  Tbe  same  observation  is 
tme  as  to  appellant's  claim  that  a  verdict 
should  have  been  directed  in  Its  favor.  The 
issnes  joined  make  a  case  at  law  triable  to 
a  Jury  unless  that  right  be  waived.  Tbe 
sufficiency  of  the  evidence  to  take  that  issue 
to  a  Jury  was  determined  upon  the  former  ap- 
peal,  and  we  think  it  should  be  regarded  as 
the  law  of  the  case.  White  v.  Text-Book  Co., 
136  N.  W.  121,  42  L.  R.  A.  (N.  8.)  846. 

[II]  We  shall  not  therefore  extend  this 
opinion,  already  too  greatly  prolonged,  to  dis- 
cuss the  evidence  further  than  to  say  that  if 
necessary  to  pass  thereon  we  should  have 
to  repeat  wbat  we  said  on  the  former  appeal 
that  upon  most  of  the  facts  which  are  essen- 
tial to  a  determination  whether  the  sales 
were  made  in  Iowa,  where  the  plaintiff 
resides,  or  In  Wisconsin,  the  home  and  prin- 
cipal place  of  business  of  tbe  defendant,  there 
is  no  such  concession  or  absence  of  conflict  in 
the  evidence  as  to  Justify  the  court  In  refus- 
ing to  submit  the  Issue  to  a  jury,  and  there 
was  therefore  material  error  in  directing  a 
verdict  for  the  plaintiff.  It  is  quite  appar- 
ent that  defendant  tiad  some  appreciation  of 
the  risk  attending  sales  made  in  Iowa,  and 
sought.  In  form  at  least,  to  make  the  contract 
of  sale  in  each  Instance  a  Wisconsin  con- 
tract; the  same  being  lawful  In  that  state. 
When  and  where  the  sale  was  complete  and 
title  to  the  property  passed  to  the  purchaser 
is  largely  a  question  of  Intent  to  be  drawn, 
not  alone  necessarily  from  tbe  writings  made 
or  tbe  formal  words  employed,  but  also  from 
tbe  conduct  of  tbe  parties  and  their  methods 
of  dealing.  Tbe  answer  to  the  question  is 
nearly  always  a  conclusion  or  inference  to  be 
drawn  from  a  consideration  of  all  the  circum- 
stances developed  by  tbe  evidence,  and  is 
therefore  a  question  of  fact  for  the  jury  and 
not  of  law  for  tbe  court  This  case  is  not 
an  exception  to  that  rule.  The  written  evi- 
dence fiiirly  tends  to  show  that  the  contract 
of  sale  was  consummated  or  completed  in 
Wisconsin,  and  if  so,  this  action  is  not  main- 
tainabfe;  Bowiin  v.  Brandenburg,  130  Iowa, 
220,  106  N.  W.  497;    Hamilton  v.  Brewing 


Co.,  129  Iowa,  172,  105  N.  W.  438,  2  L.  B.  A. 
(N.  S.)  1078;  Brewing  Co.  v.  De  Prance,  90 
Iowa,  395,  57  N.  W.  959 ;  Brown  v.  Wleland, 
116  Iowa,  711,  89  N.  W.  17,  61  L.  R.  A.  417. 
On  the  other  hand,  If  while  going  through 
the  form  of  a  written  Wisconsin  contract  to 
present  a  formal  appearance  of  legality,  the 
parties  mutually  disregarded  or  abandoned 
it,  and  tbe  defendant  thereafter  sold  and 
plaintiff  bought  the  beer  pursuant  to  an  oral 
understanding  or  agreement  which  was  in 
legal  effect  an  Iowa  contract,  made  in  vio- 
lation of  the  Iowa  statute  then  plaintiff  is 
entitled  to  recover.  On  these  questions  the 
facts  are  not  so  clearly  established  as  to  en- 
title either  party  to  a  directed  verdict 

It  follows  from  what  we  have  said  that 
the  Judgment  entered  upon  the  directed 
Verdict  and  the  order  and  judgment  changing 
ttae  record  as  to  defendant's  bill  of  exceptions 
must  be  reversed,  and  cause  remanded  for 
new  trlaL 

Reversed  on  both  appeals.  All  the  Jus- 
tices concur. 


JOHNSON  T.  WILD  RICE  BOOM  CO. 
(Supreme  Court  of  Minnesota.    Oct  10,  1913.) 

1.  Appeai.  and  Erbob  (I  1005*)  —  Review — 

Questions  of  Fact.         , 

A  finding  of  a  jury  awarding  damages,  sup- 
ported by  sufficient  evidence  and  approved  by 
the  trial  court,  will  not  be  disturbed  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  8860-8876,  8948-3950; 
Dec.  Dig.  i  1006.*] 

2.  Watkbs  and  Wateb  Cocbsbs  J|  87»)— Di- 
VEBSION  or  Wateb— Damaoks — Evidence. 

Evidence  held  sufficient  to  support  a  ver- 
dict awarding  $900  damages  for  diverting  the 
water  of  a  river  upon  which  plaintiff's  mill  was 
located. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conraes,  Cent  Dig.  H  77-81,  83,  89,  90; 
Dec  Dig.  {  87.«] 

3.  Watebs  and  Wateb  Coubseb  (|  87*)  — 
Diversion  of  Wateb— Evidence. 

In  an  action  for  damages  to  plaintiff's 
mill  from  tbe  diversion  of  the  water  of  a  river, 
testimony  of  plaintiff  as  to  tests  made  of  the 
capacity  of  the  mill  prior  to  the  interruption, 
occasioned  by  the  wrongful  diversion,  was 
admissible. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  77-81,  83,  89, 
90;    Dec.  Dig.  |  87.»] 

Appeal  from  District  Court,  Norman  Coun- 
ty;  Andrew  Grindeland,  Jndga 

Action  by  John  G.  Johnson  against  the 
Wild  Rice  Boom  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Llnd,  Ueland  &  Jerome,  of  Minneapolis, 
for  appellant.  Christian  G.  Dosland,  of 
Moorhead,  and  Peter  Sharpe,  of  Ada,  for  re- 
spondent 


PER  CURIAM.    A  former  action  between 
these  parties  involving  the  water  rights  here 
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In  qaestfon,  and  whldi  came  to  this  oonrt  for 
review,  Is  reported  in  118  Minn.  24,  136  N. 
W.  262.  The  facts  are  there  fully  stated  and 
need  not  be  repeated.  That  action  Involved 
a  dalm  for  damages  for  the  wrongful  di- 
version of  the  waters  of  Wild  Rice  river, 
upon  which  plalntifTs  mill  is  located,  for  a 
period  prior  to  April,  1911,  and  plaintitTs 
right  of  recovery  was  sustained.  The  pres- 
ent action  involves  a  claim  for  damages  re- 
sulting from  the  diversion  of  the  water  of 
the  river  during  the  months  of  April,  May, 
June,  and  July,  1911.  At  the  trial  l)elow 
plaintiff  had  a  verdict,  and  defendant  appeal- 
ed from  an  order  denying  its  motion  for  a 
new  trial. 

The  rules  of  law  governing  the  rights  of 
the  parties  were  fully  and  clearly  stated  by 
Chief  Justice  Start  in  the.  opinion  in  the 
former  case,  and  the  trial  of  this  action 
seems  to  have  been  conducted  in  harmony 
with  the  views  there  expressed.  The  jury 
awarded  to  plaintiff  the  sum  of  $900.  The 
principal  question  on  this  appeal  is  whether 
the  evidence  justifies  a  recovery  in  that 
amount.  The  measure  of  plalntifTs  recovery 
was  loss  of  profits  during  the  period  the 
water  was  wrongfully  diverted. 

[1,2]  A  careful  consideration  of  the  evi- 
dence, taken  as  a  whole,  results  in  the  con- 
clusion that  the  amount  awarded  by  the  Jury 
is  supported  by  spfllcient  competent  evidence, 
and,  having  received  the  approval  of  the 
trial  court,  cannot  be  disturbed.  Plaintiff 
testified  In  the  former  action,  and  also  upon 
this  trial,  that  hia  average  profits  from  the 
operation  of  the  mill,  with  a  full  supply  of 
water,  was  from  $14  to  $20  per  day.  This 
estimate  was  based  upon  bis  long  experience 
in  operating  the  mill,  from  tests  made  for 
the  purpose  of  ascertaining  its  capacity.  The 
evidence  was  competent  While  the  basis  for 
the  estimate,  as  brought  out  on  cross-examin- 
ation, somewhat  reduced  the  amount,  the  tes- 
timony of  plaintiff,  taken  In  its  entirety, 
made  the  question  of  actual  or  approximately 
actual  profits  one  of  fact  for  the  Jury.  So, 
also,  was  the  question  of  time  lost  in  the 
operation  of  the  mill.  By  a  process  of  elim- 
ination defendant  succeeds  by  a  course  of 
reasoning,  proper  for  the  consideration  of 
the  jury,  in  reducing  the  lost  time  to  23  days. 
But  we  conclude  that  the  jury  might  well 
have  found  at  least  69  days'  lost  time  be- 
tween April  and  August  And  so  reducing 
the  time,  and,  accepting  plaintiff's  lowest 
estimate  of  profits,  the  verdict  is  within  the 
evidence.    We  so  hold. 

[3]  There  was  no  error  in  refusing  the 
motion  to  strike  out  certain  evidence  as 
challenged  by  the  third  assignment  of  error, 
nor  error  in  permitting  plaintiff  to  testify 
to  tests  made  of  the  capacity  of  the  mill 
prior  to  the  interruptions  occasioned  by  the 
wrongful  diversion  of  the  water  by  defend- 
ant 

Order  affirmed. 
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(St/Uahut  hy  the  Court.) 

1.  Masteb  and  Skbvart  (i  266*)— IirjmiES 
TO  Servant  —  Burden  of  Pboof  — Nequ- 

OBNCE. 

In  an  action  baaed  upon  tlie  alleged  negli- 
gence of  the  master  in  failing  to  warn  the  serv- 
ant as  to  tbe  dangers  attending  his  work,  neg- 
ligence is  not  presumed,  and  the  burden  is  upon 
the  plaintiff  to  show  that  such  warning  was  not 
given. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  H  877-908,  966;  Dec.  Dig. 
i  265.*] 

2.  Evidence  (|  147*)— Nboative  Testiicont. 

To  render  the  testimony  of  a  witness  that 
be  did  not  hear  such  warning  admissible  to 
prove  that  it  was  not  given,  it  must  appear 
that  the  circumstances  were  such  that  be  proba- 
bly would  have  beard  the  warning,  bad  it  in 
fact  been  given. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  435-437;    DSTDig.  |  147.*] 

8.  Witnesses   ({  379*)— Impeachment— Con- 
TaADicTosT  Statements. 

Prior  statements  of  a  witness  inconsistent 
with  bis  testimony  are  admissible  for  the  pur- 

gose  of  impeachment,  although  they  state  what 
e  understood,  instead  of  the  facts  upon  which 
such  understanding  was  based,  and  it  was  er- 
ror to  exclude  such  statements. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  »  1209^  1220-1222,  1247-1256; 
Dec.  Dig.  {  379.*] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Jj'rederick  N.  Dickson,  Jndgfc 

Action  by  Dena  Uggen  against  Bazllle  ft 
Partridge  and  others.  Verdict  for  plaintlft. 
From  an  order  denying  motion  for  Judgment 
notwithstanding  the  verdict  or  a  new  trial, 
defendant  Bazllle  &'  Partridge  appeals. 
Affirmed  as  to  the  motion  for  judgment  not- 
withstanding the  verdict,  and  reversed  as 
to  the  motion  denying  a  new  trial. 

Price  Wickersham,  of  St  Paul,  for  appel- 
lant Kennedy  ft  Kennedy  and  W.  B.  Doug- 
las, all  of  St  Paul,  for  respondent 

TAYLOR,  a  On  AprU  16,  1910,  Eric 
Uggen,  while  at  work  painting  in  the  eleva- 
tor shaft  of  the  St  Paul  Hotel  building,  then 
in  process  of  construction,  was  struck  by  the 
counterweight  attached  to  one  of  the  elevator 
cars  and  Instantly  killed.  Plaintiff,  as  ad- 
ministratrix of  Ills  estate,  brought  this  action 
against  Wltliam  J.  Hoy,  the  Pioneer  Plaster- 
ing Company,  a  corporation,  and  Bazllle  & 
Partridge,  a  corporation,  to  recover  damages 
on  the  ground  that  they  were  all  chargeable 
with   negligence. 

Although  the  defendants  were  all  engaged 
in  work  upon  the  same  building,  they  were 
independent  contractors.  Hoy  bad  the  con- 
tract for  erecting  the  superstructure,  the 
Pioneer  Plastering  Company  the  contract  for 
plastering,  and  Bazllle  &  Partridge  the  con- 
tract for  painting  and  decorating.  At  the 
trial,  plaintiff  dismissed  the  action  as  to  de- 


*For  other  cases  see  ume  topic  aad  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  ladexss 


mno.) 


UaOEN  T.  BAZILLE  ft  PARTRIDOB 


113 


fendants  Hoy  and  the  Pioneer  Plastering 
Company,  and  recovered  a  verdict  against 
defendant  BazlUe  &  Partridge.  The  last- 
named  defendant  made  the  usual  alternative 
motion  for  Judgment  notwithstanding  the 
verdict  or  for  a  new  trial,  and  appealed  from 
an  order  denying  both  motions. 

The  elevator  shaft  extended  from  the  sab- 
basement  to  the  top  of  the  bnllBing,  and  was 
to  be  divided  vertically  into  three  compart- 
ments for  the  purpose  of  operating  a  separate 
elevator  car  in  each  compartment  The  iron 
work  of  the  shaft,  including  the  guides  which 
hold  the  elevator  cars  in  position  as  they 
move  up  and  down  and  the  guides  which 
hold  the  counterweights  In  position,  had 
been  completed  prior  to  the  accident ;  but  the 
partitions  between  the  different  compart- 
ments had  not  then  been  built  To  avoid  con- 
fusion the  three  compartments  were  designat- 
ed at  the  trial  as  sliaft  No.  1,  shaft  No.  2, 
and  shaft  No.  3,  conntlng  from  left  to  right 
when  standing  upon  the  landing  and  f&dng 
them.  The  elevator  car  had  not  been  In- 
stalled in  shaft  No.  1,  but  had  been  installed 
and  was  in  use  in  both  shaft  No.  2  and  shaft 
No.  3.  A  counterweight  weighing  more  than 
a  ton  was  attached  to  each  of  these  cars  by 
means  of  a  cable  and  pulleys,  and  moved  in 
the  reverse  direction  from  that  of  the  car, 
going  up  as  the  car  went  down,  and  going 
down  as  the  car  went  up.  The  counter- 
weights of  both  cars  ran  in  sliaft  No.  3,  that 
of  the  car  in  shaft  No.  2  near  the  back  of 
shaft  No.  3,  and  that  of  the  car  in  shaft  No. 
3  near  the  right-h.ind  or  outer  side  of  that 
shaft  There  was  no  coanterwelght  in  shaft 
No.  2,  and  neither  car  nor  counterweight  in 
shaft  No.  1. 

On  the  evening  of  April  15,  1910,  defendant 
BazUle  &  Partridge  placed  a  crew,  of  which 
Eric  Uggen,  the  deceased,  was  a  member, 
at  work  painting  the  Ironwork  of  these 
shafts.  They  began  at  the  upper  or  the 
eleventh  floor.  In  shaft  No.  1  plank  were 
placed  across  the  opening  in  the  floor  to  form 
a  platfbrm  upon  which  the  nien  -stood  while 
at  work.  In  shaft  No.  2  and  shaft  No.  3  the 
elevator  cars  were  run  to  the  proser  height, 
and  the  men  stood  upon  the  top  of  these  cars 
while  at  work.  As  the  work  progressed  the 
cars  were  lowered  from  time  to  time  as  con- 
venience required,  and  the  platform  in  shaft 
No.  1  was  moved  from  floor  to  floor.  The 
crew  wxirked  all  night  and  on  the  next  even- 
ing resumed  their  work  in  the  same  manner. 
Between  6  and  7  o'clock  on  this  evening  the 
plastering  company  asked  for  one  of  the 
Cars  to  move  some  plastering  material.  At 
this  time  the  platform  and  the  two  cars  were 
St  the  second  floor  and  at  practically  the 
same  height  The  witness  Krueger  and 
the  deceased  were  npon  the  car  in  shaft  No. 
2.  The  foreman,  Shelgren,  directed  one  of 
them  to  step  oat  npon  the  landing,  and  the 
other  to  step  over  upon  the  car  in  shaft  No. 
&  Krueger  stepped  out  upon  the  landing, 
ud  Vggen  stepped  over  upon  the  other  car. 
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Shelgren  then  entered  the  vacated  car,  called 
out  that  he  was  going  down,  and  Inquired 
whether  everything  was  all  right.  Some 
one  on  the  other  car  answered,  "All  right." 
He  ran  the  car  to  the  first  floor,  the  foreman 
of  the  plastering  company  there  entered  it 
and  Shelgren  then  called  ont  that  the  car 
was  going  up,  and  Inquired  whether  every- 
thing was  all  right  Some  one  on  the  other 
car  again  answered,  "All  right"  The  car 
was  run  to  the  second  floor,  where  Shelgren 
stepped  out,  leaving  it  In  control  of  the  fore- 
man of  the  plastering  company.  Before  the 
car  was  again  moved,  Shelgren  once  more 
called  out  that  the  car  was  going  up,  and  in- 
quired whether  everything  was  all  right 
Some  one  on  the  other  car  again  answered; 
"All  right"  The  car  then  moved  upward, 
and  tlggen,  standing  upon  the  top  of  the 
stationary  car  in  shaft  No.  3,  began  painting 
the  bottom  of  an  iron  beam.  In  doing  so 
he  bent  over,  so  that  be  placed  his  head  be- 
tween the  guides  which  held  the  coanter- 
welght of  the  moving  car  in  position.  The 
witness  Woldemann  looked  up  and  saw  the 
counterweight  descending  immediately  above, 
Uggen.  He  cried  out  instantly,  but  the  warn- 
ing was  too  late. 

The  complaint  charged  in  substance  that 
the  defendant  directed  Uggen  to  work  in  a 
dangerous  place  and  negligently  failed  to  In- 
struct or  warn  him  concerning  the  location 
and  movements  of  the  counterweights  and 
the  dangers  arising  therefrom.  Plaintlfl 
based  her  claim  to  recover  upon  this  charge, 
and  the  pivotal  question  at  the  trial  was 
whether  snch  warning  had  or  had  not  been 
given. 

When  the  crew  began  work  in  the  shafts 
at  the  eleventh  floor  on  tiie  evening  before 
the  accident,  Shelgren,  the  foreman,  warned 
them  concerning  the  danger  of  the  work  and 
directed  them  to  be  carefuL  The  witnesses 
upon  both  sides  agree  thus  far.  The  plain- 
tiff, however,  contends  that  nothing  was  said 
concerning  the  location  and  movement  of  the 
counterweights,  while  defendant  contends 
that  that  matter  was  fully  explained. 

[1]  Negligence  Is  not  presumed  in  such  cas- 
es, and  the  burden  Is  npon  the  one  who  charg- 
es negligence  to  prove  it  This  is  true,  even 
though  It  involve  the  proving  of  a  negative. 
Where  the  gist  of  the  action  is  the  alleged 
wrongful  omission  to  give  a  warning,  some 
evidence  must  be  presented  reasonably  tend- 
ing to  show  that  such  warning  was  not  given, 
or  the  action  must  fail.  Cotton  v.  W,  &  S. 
F.  Ry.  Co.,  99  Minn.  366,  109  N.  W.  835. 
116  Am.  St  Rep  422,  9  Ann.  Cas.  935. 

[2]  The  plaintiff  sought  to  show  by  the 
witness  Carlson  that  defendant  failed  to  give 
warning  in  reference  to  the  counterweights. 
Carlson  asserted  that  he  did  not  hear,  or  at 
least  did  not  remember  hearing,  any  such 
warning.  He  also  stated,  however  that  he 
was  personally  cautioned  concerning  his  own 
work,  and  did  not  pay  mnCb  attention  to  what 
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was  said  to  the  others,  for  the  reason  that  be 
worked  in  shaft  No.  1,  was  busy  fixing  his  plat- 
form, and  knew  that  he  would  not  be  affected 
by  the  operation  of  the  elevator  cars.  Plain- 
tiff did  not  offer  any  further  testimony  upon 
this  point  in  her  case  in  chief;  but,  during 
the  rebuttal,  the  witness  Woldemann,  who 
worked  with  Carlson  In  shaft  No.  1,  and  the 
witness  Erlckson,  who  worked  In  shaft  No.  3, 
testified  that  they  did  not  remember  having 
heard  any  explanation  as  to  how  the  coun- 
terweight of  the  car  in  shaft  No.  2  ran  In 
shaft  No.  S.  Woldemann  further  testified 
that  he  was  cautioned  as  to  his  own  work 
In  shaft  No.  1.  Erickson's  testimony  leaves 
it  uncertain  whether  he  was  present  when 
the  instructions  were  given,  and  he  was  so 
deaf  that,  if  present,  it  is  doubtful  whether 
he  could  have  heard  or  understood  them, 
unless  able  to  watch  the  lips  of  the  speaker. 
This  negative  testimony  was  weakened  some- 
what by  cross-examination,  and  defendant 
presented  affirmative  testimony  that  the 
warning  was  in  fact  given. 

Defendant  bases  its  claim  for  Judgment 
notwithstanding  the  verdict  upon  the  ground 
that  plaintiff  failed' to  show  that  the  circum- 
stances were  such  that  the  witnesses  Carl- 
son, WJDldemann,  and  Erlckson  ought  to  have 
heard  and  ordinarily  would  have  heard  the 
warning  as  to  the  counterweights  had  It 
been  given. 

In  order  to  prove  that  an  instruction  or 
warning  was  not  given  by  the  testimony  of 
a  witness  that  he  did  not  hear  It,  the  one 
proffering  such  testimony  is  ordinarily  re- 
quired to  show,  as  a  condition  to  its  recep- 
tion, that  the  circumstances  were  such  that 
the  witness  probably  would  have  heard  the 
instruction  or  warning,  had  it  In  fact  been 
given.  The  rule  and  the  reasons  therefor 
are  well  explained  in  Cotton  v.  Railway  Co., 
90  Minn.  366,  109  N.  W.  835,  ll6  Am.  St 
Rep.  422,  9  Ann.  Cas.  935.  It  is  true  that 
plaintiff  made  no  such  showing  in  the  present 
case,  but  the  cross-examination  disclosed  that 
Carlson  and  Woldemann  were  present  and  a 
part  of  the  crew  to  which  the  foreman  was 
talking  when  he  gave  the  alleged  warning. 
While  they  listened  to  the  warning  given  to 
themselves  concerning  the  dangers  attending 
their  own  work,  yet,  knowing  that  they 
would  not  be  endangered  by  the  operation  of 
the  cars,  they  apparently  gave  scant  atten- 
tion to  what  was  said  to  the  others  concern- 
ing that  matter.  Notwithstanding  this,  we 
are  not  prepared  to  say  as  a  matter  of  law 
that  their  testimony  is  wholly  without  pro- 
bative force^  when  taken  In  connection  with 
the  permissible  inference,  from  his  conduct, 
that  Uggen,  at  the  time  of  the  accident,  did 
not  have  the  movement  of  the  counterweight 
then  in  mind.  A  new  trial  must  be  granted 
for  reasons  hereinafter  stated,  and  the  facts 
may  appear  more  clearly  at  another  trlaL 

Defendants'  assignments  of  error  number- 
ed 11  to  18,  incluBlve^  challenge  the  rulings  of 


the  court  In  excluding  questions  asked  by  de- 
fendant in  cross-examination.  We  are  unable 
to  sustain  these  rulings,  and  are  of  opinion 
that  the  cross-examination  was  unduly  re- 
stricted. 

The  men  working  with  Mr.  Uggen  at  the 
time  of  his  death  were  gathered  together 
three  days  thereafter  and  questioned  by  de- 
fendants' attorney,  and  this  examination  was 
taken  down  in  shorthand  by  a  court  reporter. 
Assignments  numbered  12,  14  and  17  allege 
error  in  excluding  the  following  questions  ask- 
ed the  witness  Carlson  after  he  had  admitted 
being  present  and  giving  his  statement  at 
that  examination: 

Q.  "Then  wasn't  this  question  put  to  you: 
'Let  me  understand  you  clearly.  Did  you 
understand  from  what  Mr.  Shelgren  said  at 
the  time  that  he  was  attempting  to  warn  you 
men  of  the  exact  danger  that  Mr.  Uggen  en- 
countered? Did  you  understand  that  at  that 
time?'  'Why,  certainly.  That  is,  I  may  say 
this,  that  I  had  worked  in  elevator  shafts  be- 
fore, and  I  was  well  aware  of  the  fact  it 
was  dangerous,  and  I  thought  that  the  rest 
did,  but,  speaking  for  myself,  I  knew  what 
danger  was  connected  with  it'  Didn't  yon 
make  that  answer  to  that  question?" 

Q.  "When  you  were  in  the  office  at  that 
time,  in  addition  to  the  questions  that  were 
taken  down  by  the  court  reporter,  you  also 
said,  in  the  presence  of  these  men,  that  there 
was  no  question  but  that  the  crew  under- 
stood, from  what  Shelgren  had  said  when 
the  men  started  to  work,  that  all  of  them 
outside  of  Krueger  and  Serrafin  had  been 
told  about  the  danger  of  the  counterweights; 
isn't  that  so?" 

Q.  "Now,  at  the  time  you  were  in  my  office 
on  AprU  19,  1910,  wasn't  tills  question  ask- 
ed you,  and  didn't  you  make  this  answer: 
'But  outside  of  your  general  knowledge  on 
that  subject  (discussing  the  instructions  that 
Shelgren  gave  to  the  crew)  you  understood 
from  what  Mr.  Shelgren  said  at  the  time  that 
he  was  in  fact  warning  you  men  of  the  very 
danger  that  Mr.  Uggen  later  encountered?* 
A.  'Xes,  sir.' " 

These  questions  were  excluded  upon  the 
ground  that  they  had  reference  to  what  the 
witness  understood  from  the  statements  of 
Shelgren.  Of  course,  aadb.  declarations  could 
not  be  received  for  the  purpose  of  proving 
what  Shelgren  had  said;  but  they  were  not 
offered  for  that  purpose.  Defendant  explain- 
ed fully  that  they  were  offered  for  the  pur- 
pose of  impeaching  the  witness,  by  showing 
that  immediately  after  the  occurrence  he  had 
made  statements  which  were  inconsistent 
with  his  assertion  at  the  trial  that  he  had  no 
knowledge  that  anything  had  been  said  by 
Shelgren  In  reference  to  the  counterweights. 

[3]  Prior  statements  of  a  witness  incon- 
sistent with  his  testimony  are  admissible  for 
the  purpose  of  impeachment,  although  they 
state  what  he  understood.  Instead  of  the 
facts  upon  which  such  understanding  was 
based.    2  Wlgmore,  Bv.  {(  1018,  1037,  1040, 
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1041.  "This  Inconsistency  is  to  be  deter- 
mined, not  by  individual  words  or  phrases 
alone,  but  by  the  tohole  impression  or  elfect 
ot  what  has  been  said  or  done.  On  a  com- 
parison of  the  two  utterances,  are  they  in 
effect  inconsistent?  Do  the  two  expressions 
aniear  to  have  been  produced  by  inconsis- 
tent beliefsr'  2  Wigmore,  Er.  1040.  After 
adverting  to  the  fact  that  some  courts  reject 
declarations  of  opinion  in  such  cases,  the 
author  says:  "This  is  unsound,  (1)  because 
the  declaration  Is  not  offered  as  testimony 
(ante,  1018),  and  therefore  the  opinion  rule 
has  no  application,  and  (2)  because  the  dec- 
laration In  Its  opinion  aspect  is  not  con- 
cerned, and  is  of  importance  only  so  far  as 
it  contains  by  Implication  some  contradictory 
assertion  of  fact  In  short,  the  only  prop- 
er inquiry  can  be :  Is  there  wltliln  the  broad 
statement  of  opinion  on  the  general  question 
some  implied  assertion  of  fact  Inconsistent 
with  the  other  assertion  made  on  the  stand? 
If  there  la,  it  ought  to  be  received,  whether 
or  not  it  is  clothed  tn  or  associated  with  an 
expression  of  opinion."  2  Wigmore,  Ev.  | 
1041. 

While  the  ruUng  of  the  court  is  not  with- 
out authority  to  support  it,  the  better  reason 
and  the  weight  of  authority  support  the  rule 
stated  by  Professor  Wigmore. 

The  statements,  embodied  in  the  questions 
asked  Carlson,  if  made  by  him,  were  clearly 
inconsistent  with  his  testimony  to  the  effect 
that  he  had  not  heard  Shelgren  say  any- 
thing concerning  the  counterweights.  In 
view  of  the  fact  that  the  plaintlfTs  case 
rested  largely  upon  this  negative  testimony 
given  by  Carlson,  and  that  the  case  was  sub- 
mitted to  the  jury  upon  the  theory  that  de- 
fendant was  liable  if  it  failed  "to  give  ade- 
quate and  sufficient  and  plain  and  intelligent 
instructions  to  Mr.  TJggen  concerning  the 
danger  of  this  counterweight,"  the  exclusion 
of  these  statements  was  dearly  prejudicial 
error. 

So  mndi  of  the  order  appealed  from  as  de- 
nies the  motion  for  Judgment  notwithstand- 
ing the  verdict  is  affirmed,  and  so  much 
thereof  as  denies  the  motion  for  a  new  trial 
Is  reversed,  and  a  new  trial  granted. 


BUBDICK  v.  CHICAGO  &  N.  W.  RT,  CO. 

(Supreme  Court  of  Minnesota.    Oct  3,  1918.) 

(ByUaiiu  tf  the  Court.) 

1  MaSTEB   and    SeBVANT    (I   286*)— INJTJWKS 

10  Skbvaht  —  NKOuaKHCB  —  Qdxstion  fob 

JUBT. 

A  brakeman,  in  attempting  to  board  a  mov- 
ing car  in  switching  yards  of  defendant  was 
injured  hy  bis  feet  catdiing  In  a  hard  and  cmst- 
ed  nowdrift  is  close  proximity  to  the  track. 
This  diift  had  existed  for  some  length  of  time 
■ad  was  formed  partly  by  the  drifting  of  snow 
and  partly  by  anow  thrown  from  the  tracks  in 
clearing  a  way  for  trains  to  pass.  It  is  held: 
(1)  Whether  it  was  neghgence  for  defendant  to 


fail  to  remove  this  snowdrift  was  on  the  evi- 
dence a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «  1001.  1006,  1008,  1010- 
1015,  1017-1033,  Km-loU,  1044,  1046-1050; 
Dec  Dig.  I  286.*] 

2.  Mastbb  and  Sebvant  (&  288*)— Injttbiks 
TO  Sebvant— Assumption  of  Risk. 

The  evidence  does  not  conclusively  show 

that  plaintiff  assamed  the  risk. 
[Ed.  Note. — For  other  caaes,  see  Master  and 

Servant  Cent  Dig.  {§  1068-1088;   Dec.  Dig.  § 

28a*] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  Rascal  R.  Brill,  Judge. 

Action  by  Rlcltard  E.  Burdlck,  by  A.  K. 
Burdlck,  his  father,  against  the  Chicago  & 
Northwestern  Railway  Company.  Verdict  for 
plaintiff,  and  from  an  order  overruling  a  mo- 
tion for  judgment  notwithstanding  verdict 
and  from  the  Judgment  defendant  appeals. 
Affirmed. 

Brown,  Abbott  &  Somsen,  of  Winona,  for 
appellant  Samuel  A.  Anderson  and  A.  F. 
Storey,  both  of  St  Paul,  for  respondent 

BUKfN,  J.  This  is  a  personal  injury  action 
In  which  plaintiff  recovered  a  verdict  De- 
fendant niioved  for  judgment  non  obstante, 
the  motion  was  denied,  and  from  the  Judg- 
ment thereafter  entered  on  the  verdict  de- 
fendant appealed  to  this  court 

The  questions  for  our  decision  relate  sole- 
ly to  the  sufficiency  of  the  evidence  to  war-. 
rant  the  submission  of  the  case  to  the  Jury. 
There  was  no  motion  for  a  new  trial.  The 
facts  upon  which  we  must  determine  these 
questions  are  in  substance  as  follows: 

The  plaintiff  was  the  rear  brakeman  on  a 
freight  train  of  defendant  that  entered  Au- 
burn, Iowa,  about  9:30  on  the  morning  of 
January  24,  1913.  Defendant's  main  line 
runs  east  and  west  through  the  village,  which 
has  some  400  inhabitants.  The  train. came 
from  the  east,  consisted  of  an  engine  and 
15  cars,  and  admittedly  was  engaged  In  inter- 
state commerce.  The  station  at  Auburn  is 
on  the  north  side  of  the  main  track.  South 
of  this  track  is  a  passing  track  which  con- 
nects with  the  main  line  by  a  switch  some 
800  feet  west  of  the  station.  North  of  the 
main  track  is  a  house  or  industry  track 
which  joins  the  main  track  west  of  the  sta- 
tion about  200  feet  west  of  the  passing  track 
switch.  The  house  track  is  about  60  feet 
north  of  the  main  track,  and  the  passing 
track  some  30  feet  south.  A  street  or  road 
crosses  these  tracks  just  west  of  the  station. 
The  train  pulled  past  the  west  switch  of  the 
passing  track ;  plaintiff  and  the  other  brake- 
man  attended  to  the  derail  and  switch;  and 
the  train  backed  onto  the  passing  track, 
plalntifl  riding  on  the  caboose.  When  the 
train  stopped,  the  caboose  was  near  the  road, 
and  plaintiff  went  to  the  station  to  find  out 
from  the  conductor  what  work  there  was  to 
do.     The  instructions  weite  to   cut  off  two 
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cars  with  the  engine,  pick  up  a  car  on  the 
house  track  and  kick  It  back  to  the  string 
left  on  the  passing  track,  and  then  with  the 
engine  and  the  two  cars  to  back  on  the  house 
track  to  a  spur  track  and  brickyard  east  of 
the  station,  where  some  switching  was  to  be 
done.  The  engine  and  two  cars  were  cut 
.  off,  the  car  on  the  house  track  picked  up,  and 
kicked  back  on  the  passing  track.  Plaintiff 
assisted  in  these  movements,  attending  to  the 
coupling  operations.  A  passenger  train  from 
the  east  was  then  at  the  station,  and  plain- 
tiff threw  the  passing  track  switch  for  the 
main  line  to  let  this  train  go  through.  At 
this  time  the  engine  with  the  two  cars  had 
passed  from  the  main  line  and  was  backing 
east  on  the  house  track.  Plaintlfl  walked 
across  the  space  between  the  main  track  and 
the  house  track  to  catch  the  rear  end  of  the 
two  cars  and  ilde  on  it  to  protect  the  cross- 
ing. He  walked  in  a  northerly  direction 
through  a  foot  of  loose  snow  that  was  on 
the  ground,  reached  the  rear  end  of  the  car 
next  to  the  engine,  took  hold  of  the  "hand- 
hold" on  the  car  with  both  hands,  and  was 
preparing  to  take  the  necessary  steps  to  get 
his  feet  in  the  stirrup  when  they  were  caught 
In  a  crusted  and  hard  snowdrift  The  train 
was  moving  at  the  rate  of  five  miles  an  hour. 
Plaintiff  was  unable  to  extricate  his  feet  and 
was  compelled  to  let  go  with  liis  hands.  He 
fell  between  the  train  and  the  snow  bank 
and  was  run  over  by  the  wheels  of  the  car. 

The  drift  or  bank  of  snow  extended  along 
the  track  for  a  distance  of  about  30  feet  On 
the  north  side  of  the  track  and  some  30  feet 
distant  was  a  comcrib,  which  was  apparently 
the  cause  of  the  snow  forming  the  drift  on 
and  across  the  track.  The  evidence  tended 
to  show  that  this  drift  had  been  formed 
some  two  weeks  prior  to  the  accident,  and 
that  it  had  been  shoveled  out  to  a  width  suf- 
ficient to  enable  trains  to  move  on  the  track, 
but  to  no  greater  width.  Indeed,  the  snow 
from  the  tracks  was  piled  on  the  sides,  mak- 
ing a  sloping  bank  varying  in  height  from  18 
inches  to  3  feet  or  more  on  the  south  side  of 
the  rails.  This  bank  bad  become  packed  and 
crusted  and  clearly  enough  was  a  dangerous 
place  for  trainmen  to  attempt  to  board  a 
moving  car  or  engine. 

The  action  was  brought  under  the  federal 
Employer's  Liability  Act,  and  it  is  conceded 
that  the  question  of  contributory  negligence 
is  not  in  the  case  on  this  appeal  from  the 
Judgment  The  contentious  relied  upon  for 
a  reversal  are:  (1)  That  there  was  no  evi- 
dence of  defendant's  negligence  sufficient  to 
sustain  a  verdict  for  plaintiff.  (2)  That  it 
conclusively  appears  that  plaintiff  assumed 
the  risk. 

[1]  1.  That  the  hard,  crusted  snow  bank  in 
such  proximity  to  the  house  track  constitut- 
ed a  dangerous  place  for  switchmen  to  work 
we  have  already  said,  and  we  so  hold.  The 
only  doubt  on  this  branch  of  the  case  is 
whether  a  Jury  would  be  Justified  in  finding 


that  defendant  ought  to  have  anticipated  that 
switchmen  or  brakemen  in  the  performance 
of  their  duties  in  the  yards  might  meet  with 
an  accident  from  the  presence  of  this  snow 
bank  so  close  to  the  track.  If  so,  it  was 
clearly  enough  the  duty  of  defendant  to 
clear  away  the  snowdrift  for  a  distance  on 
either  side  of  the  rails  sufficient  to  make  the 
place  reasonably  safe  for  the  men  engaged' in 
moving  and  switching  the  trains,  as  well  as 
to  make  a  passage  for  the  trains  themselves. 
Had  the  yards  been  more  extensive  and  the 
train  movements  more  frequent.  It  can  hard- 
ly be  doubted  that  due  care  for  the  safety 
0f  the  employes  of  defendant  would  require 
the  removal  of  this  dangerous  obstruction. 
It  is  true  that  Auburn  was  but  a  small  town; 
that  the  trains  each  day  were  few  and 
switching  operations  in  the  yards  not  very 
frequent  or  extensive.  It  also  appears  that 
the  Industries  lay  to  the  east  of  the  station, 
and  that  the  comcrib  which  seems  to  have 
caused  the  snow  to  drift  was  not  defend- 
ants' building.  On  the  other  hand,  there 
was  switching  in  the  yards  each  day;  the 
westerly  switches  leading  from  the  main  line 
to  the  passing  and  house  tracks  were  not  far 
from  the  drift  It  does  not  seem  unreason- 
able that  a  brakeman,  after  setting  one  of 
these  switches,  should  try  to  board  his  train 
in  the  vicinity  of  this  drift,  or  that  in  the 
performance  of  other  duties  he  might  be 
called  upon  to  work  at  this  point,  as  for  In- 
stance in  making  a  coupling.  It  is  not  Im- 
portant that  this  was  the  only  point  where 
it  was  not  safe.  Defendant  had  no  right  to 
assume  that  all  trainmen  would  be  aware  of 
the  obstruction,  or  that  they  would  be  able 
always  to  avoid  it  While  the  drift  was  vis- 
ible in  the  daytime,  it  would  not  be  readily 
discernible  at  night,  and  at  no  time  would  a 
stranger  to  the  yards  be  aware  of  its  danger- 
ous character,  even  if  he  saw  It  It  is  not 
imposing  a  great  burden  on  defendant  to 
require  it  to  remove  such  an  obstruction.  Its 
plea  of  the  amount  of  snow  that  winter  does 
not  impress  us.  Not  only  did  defendant  re- 
move the  drift  from  the  tracks,  but  it  piled 
up  the  snow  on  the  sides,  making  the  place 
more  dangerous  by  causing  a  sloping,  crust- 
ed bank  of  snow  Just  outside  the  rails.  It 
would  have  been  an  easy  matter  to  have 
made  a  wider  path.  In  our  opinion  it  was 
for  tlie  Jury  to  say  whether,  under  all  the 
circumstances,  defendant  should  have  antic- 
ipated that  an  accident  might  happen  from 
the  presence  of  this  obstruction  close  to  the 
track.  The  case  does  not  greatly  differ  in 
its  facts  from  Gibson  v.  Iowa  Central  Ry. 
Co.,  115  Minn.  147,  131  N.  W.  1067,  and  in 
the  principle  involved  there  Is  no  difference. 
We  hold  that  the  evidence  made  a  case  for 
the  Jury  on  the  question  of  the  negligence 
of  defendant 

[2]  2.  Passing  the  question  whether  the  de- 
fense of  assumption  of  risk  is  open  under 
the  federal  act  in  a  case  like  this  with  the 
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remark  that  If  it  is  It  comes  near  nullifying 
the  proTlston  of  the  act  removing  contrlbn- 
tory  negligence  as  a  defense,  we  bave  no 
difficulty  In  bolding  that  In  the  case  at  bar 
the  question  of  assumption  of  risk  was  for 
the  Jury.  PlalntUT,  while  he  could  have  seen 
the  drift  had  he  looked  that  way,  did  not 
In  tact  see  It  And  he  did  not  know  that  the 
snow  at  that  point  was  packed  and  crusted. 
He  had  not  before  switched  In  this  yard  In 
the  daytime.  We  are  unable  to  bold  as  a 
matter  of  law  that  he  ought  to  bave  known 
and  appredated  the  danger. 
Judgment  affirmed. 


BARTNES  T.  PITTSBURG  IRON  ORB  CO. 
(Sapreme  Court  of  Blinnesota.     Oct  8,  1913.) 

fSytUbut  ly  the  Court.) 
L  Explosives   (I  12*)— Damagbs   (I  132*)— 

NEOLIQENCE— EVIDKNC*. 

In  an  action  to  recover  for  Injuries  sus- 
tained by  plaintiff  in  consequence  of  the  alleged 
negligence  of  defendant  in  its  blasting  opera- 
tions at  one  of  its  iron  mines,  located  in  close 
proximity  to  a  public  highway,  upon  which 
plaintiff  was  passing  at  the  time  of  her  iu- 
jarj,  it  is  held  that  the  evidence  sustains  the 
verdict  of  negligence  on  the  part  of  defendant 
that  the  vercUct  is  not  founded  in  speculation 
or  conjecture  in  respect  to  the  fact  that  the 
injury  came  from  defendant's  mine,  and  that 
the  damages  awarded  by  the  jury  are  not  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  |J  9,  10;  Dec.  Dig.  |  12;*  Damages, 
Cent  Dig.  H  372-386,  396;   Dec.  Dig.  |  132.*] 

(Additional  ByUaiu*  5v  Editorial  Staff.) 

2.  WOBDS      AND      PHBASBS  —   "SlBIPPlNQ      A 

Mine." 

"Stripirfng  a  mine"  consists  in  removing 
the  earth  from  the  underlying  body  of  iron  ore. 

8.  WOBDS    AND    PHBASBS  —   "  'GOFIIEB    HoLB' 

Method  or  Blasting." 

The  "'gopher  hole'  method  of  blasting" 
consists  In  boring  holes,  horisontally  into  the 
bank  of  earth  and  inserting  therein  charges  of 
powder,  the  explosion  of  which  dislodges  the 
bank. 

Appeal  from  District .  Court  St  Louis 
Connty;   Martin  Hughes,  Judge. 

Action  by  Clara  Bartnes  against  the  Pitts- 
burg Iron  Ore  Company.  Judgment  for 
plaintiff.  From  an  order  denying  motion  for 
judgment  notwithstanding  the  verdict  or  a 
new  trial,  defendant  appeals.    Affirmed. 

Alexander  Bfarshall,  of  Duluth,  and  P.  J. 
McLaughlin,  of  St  Paul,  for  appellant  Jno. 
Joiswold,  Jr.,  and  C.  R.  Magney,  both  of 
Dnlnth,  for  respondent 

BROWN,  C.  J.  Defendants  operate  Inde- 
pendoit  iron  mines  located  near  each  other 
in  St  Louis  county.  Considerable  blasting 
is  done  in  each  for  the  purpose  of  dlslodgring 
earth  and  material  for  convenient  removal 
from  the  mine.  Each  mine  Is  an  open  pit, 
and  at  the  time  in  question  had  been  exca- 
vated to  a  considerable  depth.    Public  high- 


ways extend  along  and  adjacent  to  both,  and 
are  much  frequented  by  pedestrians  who, 
when  in  the  vicinity  of  the  mines,  are  ex- 
posed to  danger  of  bodily  Injury  from  the 
blasting  operations,  unless  timely  warned 
and  thus  enabled  to  get  to  a  place  of  safe- 
ty. The  mine  operated  b^  the  Pittsburg 
Company  Is  described  in  the  record  as  the 
Brunt  mine,  and  that  operated  by  defendant 
Consumers  Company  as  the  Hanna  mine. 
Between  these  two  is  located  the  Waucouta 
mine;  but  that  was  not  being  operated  on 
the  day  here  in  question.  Blasting  was  be- 
ing done  In  both  the  Brunt  and  Hanna  mines. 
Plaintiff,  a  young  lady  of  about  20  years  of 
age,  was  a  servant  employed  at  a  boarding 
house  near  the  Hanna  mine.  Her  sister,  a 
married  woman,  resfded  a  short  distance 
from  the  Brunt  mine.  On  the  afternoon  of 
the  day  In  question  plaintiff  proceeded  from 
the  Hanna  boarding  house  to  the  residence 
of  her  sister  for  a  short  visit.  In  doing  so, 
she  passed  along  the  highway  immediately 
adjacent  to  the  Brunt  mine.  On  her  return, 
and  when  at  about  an  equal  distance  from 
each  of  the  mines,  she  was  struck  and  se- 
riously injured  by  a  atone  and  other  mate- 
rial thrown  by  a  blast  from  either  the  Han- 
na or  Brunt  mine.  Within  a  short  time  aft- 
er a  blast  was  discharged  at  the  Brunt  mine, 
she  was  found  on  the  highway  unconscious 
from  her  Injuries,  and  removed  shortly  to 
a  hospital.  She  recovered,  and  thereafter 
brought  this  action  for  the  injuries  thus  sus- 
tained, charging  in  her  complaint  a  negli- 
gent discharge  of  blasts  by  both  defendants 
without  notice  or  warning  to  persons  upon 
the  adjacent  highway.  At  the  trial  below 
a  verdict  was  directed  In  favor  of  the  Con- 
sumers Company,  for  the  reason,  as  the  court 
held,  that  there  was  no  evidence  to  sustain  a 
recovery  against  It,  and  the  cause  was  sub- 
mitted to  the  jury  as  to  the  Pittsburg  Com- 
pany alone.  A  verdict  was  returned  agalnRt 
that  defendant.  Defendant  subsequently 
moved  tn  the  alternative  for  judgment,  not- 
withstanding the  verdict  or  a  new  trial,  and 
appealed  from  an  order  denying  the  same. 

[1]  1.  It  is  contended  by  defendant  that 
the  evidence  wholly  fails  to  show  that  the 
rock  and  material  which  struck  and  injured 
plaintiff  came  from  the  Brunt  mine,  or  was 
the  result  of  a  discharge  of  a  blast  therein, 
and  that  the  verdict  affirming  that  such  was 
in  truth  the  fact  rests  entirely  upon  conjec- 
ture and  speculation.  No  rulings  of  the 
court  below  are  assigned  as  error,  save  the 
refusal  of  the  court  to  direct  a  verdict  for 
defendant  and  the  substantial  ground  of 
the  appeal  is  the  contention  above  mentioned. 

[2,  3]  The  Brunt  mine  was  at  this  time  n 
large  open  pit  300  feet  wide,  and  about  800 
feet  long,  and  had  been  excavated  to  a  depth 
of  about  60  feet  in  the  center  or  north  side 
with  a  series  of  "benches"  on  the  south  side. 
The  company  was  engaged  in  stripping  the 
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mine;  that  Is,  remoylng  the  earth  from  the 
nnderlying  body  of  Iron  ore.  In  doing  this, 
the  "gopher  hole"  method  of  blasting  was 
resorted  to.  This  consists  In  boring  holes 
horizontally  Into  the  bank  of  earth,  insert- 
ing therein  charges  of  powder,  the  explosion 
of  which  dislodges  the  bank  so  that  the  ma- 
terial' may  be  loaded  upon  cars  and  carted 
away.  On  the  occasion  In  question,  upon  one 
of  the  benches  on  the  south  side,  three  holes 
bad  been  placed'  in  the  bank  of  the  pit,  Into 
eeSSi  of  whidi  a  keg  of  powder,  weighing  25 
pounds,  was  inserted.  After  inserting  the 
powder,  the  holes  were  filled  with  loose  earth 
and  rock,  and  the  blast  discharged.  Plain- 
tiff was  proceeding  In  a  northerly  direction, 
and  the  discharge  of  the  blast  was  toward 
but  not  in  direct  raflge  of  the  road  upon 
which  she  was  passing.  At  the  time  the 
blast  was  discharged,  she  was. In  the  neigh- 
borhood of  600  or  1,000  feet  distant  there- 
from; the  precise  distance  is  left  in  much 
doubt  by  the  evidence.  No  ground  measure- 
ments were  ever  taken,  and  the  estimates 
given  by  the  witnesses  alone  furnish  Infor- 
mation upon  the  subject  Her  position  was 
to  the  left  of  a  direct  line  from  the  blast 
boles.  Her  most  serious  injury,  a  fracture 
of  the  skull,  was  upon  the  left  side  of  her 
head  and  back  of  the  ear.  Her  face  was 
considerably  disflgrured  and  cut  and  bruised; 
but  such  injuries  undoubtedly  resulted  from 
a  fail  face  downward  upon  the  rough  and 
stony  road. 

While  the  Hanna  mine  was  in  operation 
at  the  time,  the  blasting  there  carried  on  was 
of  an  entirely  different  character.  There  the 
holes  were  bored  Into  the  bed  of  the  pit, 
and  the  blasts  were  discharged  directly  into 
the  air,  and  not  horizontally,  as  at  the 
Brunt  mine.  Plaintiff  was  probably  about 
the  same  distance  from  the  Hanna  mine 
when  injured  as  from  the  Brunt  mine;  but 
it  is  highly  improbable  that  a  blast  from 
that  mine,  discharged  straight  into  the  air, 
would  scatter  stone  and  earth  a  distance  of 
600  or  800  feet  from  the  base  of  the  blast, 
unless,  of  course,  the  .blast  holes  deflected, 
thus  causing  the  blast  to  take  a  slanting 
course.  But  the  evidence,  as  held  by  the 
trial  court,  wholly  fails  to  Justify  the  con- 
clusion that  the  blasts  from  that  mine  were 
in  any  way  responsible  for  the  Injury  to 
plaintiff.  Upon  this  the  record  is  clear.  So 
we  have  only  to  determine  whether  the  claim 
of  plaintiff  that  her  injury  was  the  result 
of  the  blast  from  the  Brunt  mine  rests  In 
conjecture  or  speculation.  Our  examination 
of  the  evidence  results  in  the  conclusion  that 
defendants'  contention  In  this  respect  is  not 
sustained  by  the  record.  An  extended  dis- 
cussion of  the  facts  will  serve  no  useful  pur- 
pose, and  we  are  content  with  the  statement 
that  the  evidence  has  been  fully  read  and 
considered,  with  the  result  stated.  The  prin- 
cipal injury  to  plaintiff,  as  already  stated, 
was  a  blow  upon  the  back  of  the  head;  she 


was  going  from  the  mine  in  a  northerly  di- 
rection, and  the  Inference  is  clear,  not  mere- 
ly conjectural,  that  the  missile  which  struck 
her  came  from  the  direction  of  the  Brunt 
mine.  There  is  no  suggestion  in  the  record 
that  she  was  injured  otherwise  than  by  a 
stone  thrown  by  a  blast  from  one  of  these 
mines,  and,  for  reasons  stated,  the  evidence 
does  not  show  that  It  came  from  the  Hanna 
mine. 

There  is  force  in  the  claim  of  defendant 
that,  since  the  blast  holes  were  directed  to- 
ward the  north  bank  of  the  pit,  it  is  unlike- 
ly that  any  material  would  pass  over  that 
bank  to  the  roadway  beyond.  But  this  is 
far  from  coqpluslve.  Material  from  this 
blast  did  in  fact  pass  above  the  opposite 
bank,  some  of  which  fell  around  and  about 
the  employe  who  was  placed  upon  the  bank 
near  the  highway  to  warn  pedestrians  of  an 
impeading  explosion.  In  fact  the  evidence 
tends  to  show  that  this  result  frequently  fol- 
lowed, and  was  the  reason  for  placing  the 
watchman  upon  the  bank.  Plaintiff  was 
seen  by  this  employe  near  the  mine  imme- 
diately preceding  the  blast;  but  be  made  no 
effort  to  warn  her,  and  supposed,  as  he  tes- 
tified, that  she  had  ample  time  to  reach  a 
place  of  safety.  Nor  are  we  prepared  to 
say,  as  a  matter  of  law,  that  the  blast  would 
not  throw  stone  and  material  the  distance 
plaintiff  was  from  the  mine,  probably  about 
1,000  feet  The  holes  in  the  bank  were  some 
15  feet  deep.  A  keg  of  powder,  weighing  25 
pounds,  was  placed  therein  at  the  extreme 
end,  and  the  holes  filled  with  loose  material. 
The  situation  may  be  likened  to  the  load- 
ing of  a  gun.  For  what  distance  this  loose 
material  would  carry  from  a  discharge  of 
26  pounds  of  powder  is  not  a  matter  wholly 
speculative.  It  is  entirely  probable,  and  we 
have  no  difficulty  in  holding  that  it  was 
within  the  province  of  the  jury  to  say,  that 
it  would  send  such  material  fully  a  distance 
of  1,000  feet  if  not  a  greater  distance.  There 
was  no  expert  evidence  upon  the  subject 
and  the  question  was  necessarily  left  to  com- 
mon knowledge  and  common  experience  in 
such  matters,  which  the  Jury  had  the  right 
to  apply  in  determining  the  issues  in  the 
case.  Plaintiff  was  unable  to  testify  with 
respect  to  the  accident  Her  memory  from 
the  time  immediately  preceding  the  injury 
untU  some  time  after  she  regained  conscious- 
ness was  a  blank;  she  could  recall  nothing 
relating  to  the  Injury  or  how  It  occurred. 
And  we  conclude,  without  further  discussion, 
that  the  evidence  conceding  Its  uncertainty 
in  some  respects,  fairly  and  reasonably  sup- 
ports the  verdict  and  cannot  be  said  to  be 
wholly  speculative  or  conjectural  Defend- 
ant's negligence  was  shown  by  its  failure 
to  warn  plaintiff  of  the  impending  danger. 

2.  The  further  contention  Is  that  the  ver- 
dict is  excessive,  and  the  amount  awarded, 
17,000  given  under  passion  and  prejudice. 
In  this  we  do  not  concur^   Plaintiff's  skull 
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was  fractured,  and  particles  of  bone  were 
removed  therefrom.  She  suffered  necessari- 
ly Intense  pain  from  her  injury.  Her  face 
was  permanently  disfigured,  and  in  some 
respects  she  had  not  at  the  time  of  the  trial 
fully  recovered.  She  received  her  Injuries 
in  April,  1910,  and  the  action  was  tried  In 
October,  1912.  Though  she  may  ultimately 
fully  recover  her  normal  strength,  her  dis- 
figured countenance  and  consequent  humilia- 
tion will  always  remain.  She  was  before  the 
trial  court  and  Jury,  and  her  actual  condi- 
tion was  thus  presented  for  their  Informa- 
tion. The  court  approved  the  verdict,  and 
we  discover  no  sufficient  reason  for  interfer- 
ence. 
Order  affirmed. 


STATE  V.  ■WAT.LBN. 
(Snprein*  Court  of  Minnesota.     Oct  3,  1913.) 

(SyUaluM  by  the  Court.) 

CBmiNAI.  liAW  (J  389*)— IN0B8T  (I  14*)— Evi- 
DEHOB— SxrmCIKNCT. 

In  a  proaecntion  for  incest,  it  is  held  that 
the  evidence  is  8u£Bcient  to  support  the  verdict 
of  truilty,  and  that  the  record  presents  no  re- 
Teraible  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  H  822-824;  Dec.  Dig.  |  369;* 
Incest  Cent  Dig.  |  12 ;  Dec.  Dig.  {  14.*] 

Appeal  from  District  Court,  McLeod  Coun- 
ty;  P.  W.  Morrison,  Judge. 

Hennlng  Wallen  was  convicted  of  Incest, 
and  appeals.    Affirmed. 

0.  J.  Odqulst,  of  Hutchinson,  for  appel- 
lant Lyndon  A.  Smith,  Atty.  Gen.,  Alonzo 
J.  Edgerton,  Asst  Atty.  Gen.,  and  W.  O. 
McXelly,  of  Hutchinson,  for  the  State. 

BBOWTf,  O.  J.  (Defendant  was  duly  con- 
victed of  the  crime  of  Incest,  and  appealed 
from  an  order  denying  a  new  trial. 

Defendant  is  65  years  of  age,  and  a  widow- 
er; his  wife  having  died  a  year  or  two 
prior  to  the  date  of  the  crime  charged  in 
the  Indictment  Complainant  is  defendant's 
daughter  and  of  the  age  of  25  years.  She 
was  a  married  woman,  but  her  husband  had 
deserted  her  prior  to  the  date  in  question, 
and  she  was  residing  with  and  keeping  house 
for  her  father,  the  defendant  The  indict- 
ment charges  defendant  with  having  Inter- 
course with  this  daughter  on  March  21, 1912. 
The  evidence  supports  the  charge,  and  also 
shows  that  unlawful  intercourse  took  place 
between  the  parties  on  several  other  occa- 
sions prior  to  that  date,  all  of  which  occur- 
red within  a  period  of  a  year  and  four 
months.  The  daughter  testified  to  the  fact 
of  intercourse,  against  her  will,  though  her 
resistance  appears  not  to  have  been  of  a 
character  to  make  the  charge  one  of  rape. 
Defendant  took  the  stand  as  a  witness  in 
bis  own  behalf  and  explicitly  denied  the 
clutrge  made  against  him. 


1.  It  Is  contended  that  the  testimony  of 
complainant  of  acts  of  Intercourse  prior  to 
the  date  relied  upon  for  conviction  was  too 
remote  and  erroneously  admitted.  It  Is  not 
contended  that  evidence  of  other  acts  of  in- 
tercourse was  inadmissible  (State  v.  Schuel- 
ler,  120  Minn.  26,  138  N.  W.  937).  but  that 
the  other  acts  were  too  far  removed  from 
the  date  charged  to  serve  as  corroboration, 
and  only  tended  to  prejudice  the  Jury  against 
defendant  In  this  we  do  not  concur.  In  a 
prosecution  of  this  character  it  seems  clear 
that  prior  acts  of  Intercourse  extending  over 
the  period  of  time  here  disclosed,  and  under 
the  circumstances  presented,  constitutes  po- 
tent and  persuasive  corroborative  evidence, 
and  tends  strongly  to  affirm  the  truth  of  the 
specific  charge.  If  the  relation  between  the 
parties  had  been  of  this  character  for  a 
year  and  four  months,  the  inference  is  strong 
that  It  so  continued  until  Interrupted  by  the 
arrest  and  prosecution  on  the  specific  charge. 
We  affirm  the  admissibility  of  the  evidence. 

2.  It  is  contended  that  the  evidence  is  in- 
sufficient to  Justify  the  conviction  of  defend- 
ant, in  view  of  the  rule  of  reasonable  doubt. 
This  contention  Is  not  well  founded.  The 
evidence  offered  by  the  state,  the  testimony 
of  the  daughter,  was,  if  believed  by  the 
Jury,  amply  sufficient  to  warrant  them  de- 
claring defendant  guilty.  The  record  pre- 
sents no  fact  or  circumstance  tending  to  dis- 
credit the  witness,  or  reason  for  doubting 
her  veracity.  By  giving  her  testimony  she 
had  all  to  lose  and  nothing  to  gain,  speaking 
from  a  selfish  standpoint  While  the  record 
discloses  that  trouble  and  strife  existed  be- 
tween the  father  and  daughter  for  some  lit- 
tle time*  before  his  arrest.  It  does  not  dis- 
close the  particular  cause  thereof,  and  the 
Jury  might  well  have  concluded  that  It  was 
occasioned  by  the  protests  of  the  daughter ' 
against  a  continuance  of  the  conduct  of  the 
father.  If  the  daughter  willfully  fabricated 
the  story '  against  her  father,'  she  well  knew 
an  estrangement  would  follow,  and  the  love 
and  affection  of  a  parent  be  gone  forever. 
Therefore  the  fair  Inference  is  that  she  told 
the  truth.  It  does  not  appear  that  she  was 
a  voluntary  prosecutor;  on  the  contrary, 
others  Instigated  the  prosecution,  and  she 
was  made  a  witness  on  the  command  of  the 
state  in  the  usual  way.  And,  moreover,  her 
evidence  was  strongly  corroborated  by  that 
given  by  the  officer  who  arrested  defendant. 
In  which  he  related  a  conversation  between 
the  father  and  daughter  at  that  time,  which 
indicated  beyond  reasonable  controversy  that 
improper  relations  had  existed  between  the 
parties  for  some  time.  The  fact  that  a  i>ar- 
tlcular  occasion  was  designated  by  com- 
plainant at  about  the  date  named  in  the  in- 
dictment, and  that  defendant  produced  testi- 
mony tending  to  show  that  the  act  did  not 
and  could  not  have  taken  place  on  that  oc- 
casion, by  reason  of  the  presence  of  another 
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person,  who  gave  erldenoe  that  It  did  not, 
is  not  conclnslTe  against  the  state.  The 
precise  date  was  not  material,  and  the  com- 
plainant may  have  been  mistaken  in  that  re- 
spect State  T.  Ryon,  78  Minn.  218,  80  N. 
W.  962,  is  not  In  point.  In  that  case  it  ap- 
peared from  the  testimony  of  the  prosecutrix 
that  but  one  act  of  Intercourse  ever  took 
place  between  the  parties,  and  she  definitely 
and  spedflcally  indicated  the  place  and  oc- 
casion. In  the  case  at  l>ar  other  acts  of  In- 
tercourse took  place,  and  the  witness  was 
unable  to  give  the  precise  date  of  either. 
This  differentiates  the  cases.  In  the  case  at 
bar  the  state  was  not  required  by  the  court 
to  elect  a  particular  date.  Defendant  made 
no  demand  for  such  election. 

3.  It  is  also  contended  that  the  county  at- 
torney was  guilty  of  misconduct  in  his  argu- 
ment to  the  Jury  to  the  substantial  preju- 
dice of  defendant,  and  that  a  new  trial 
should  be  granted  for  that  reason.  The  as- 
signments of  error  covering  this  contention, 
and  the  argument  In  support  of  the  same, 
have  all  been  considered  with  care.  If  it 
be  conceded  that  the  record  sufficiently  pre- 
sents the  alleged  offensive  argument  of  the 
county  attorney,  we  find  from  what  is  dis- 
closed no  sound  reason  for  holding  that  any 
prejudice  resulted  to  defendant  therefrom. 

Order  affirmed. 


In  re  CONSOLIDATION  OF  SCHOOL  DISTS. 
NOS.  12,  13,  17,  18,  66,  AND  31  IN  ANO- 
KA COUNTY,  AND  NO.  31  IN  ISANTI 
COUNTX.  HITCHCOCK  v.  CONSOLI- 
DATED SCHOOL  DIST.  NO.  12 /t  al. 

(Supreme  Court  of  Minnesota.     Oct  3,  1913.) 

(Sylltthut  iy  the  Court.) 

1.  CmzBNs  (1 10*)  — Natubauzatiow  — Pbi:- 

SUMPTIONS. 

Proof  that  a  foreign-bom  resident  has 
voted,  when  voting  without  naturalization  is  a 
crime,  raises  a  presumption  of  naturalization; 
and  this  presumption  arises  though  the  natural- 
ization of  the  one  voting  comes  through  the 
naturalization  of  bis  father. 

[Ed.  Note.— For  other  cases,  see  Citizens, 
Cent  Dig.  §  17;    Dec  Dig.  |  10.*] 

2.  Citizens  (|  10*) — Citizensiiip— Evidknce. 

Applying  the  law  stated  to  the  evidence, 
it  is  held  that  a  holding  that  a  resident  of  the 
state,  bom  in  Germany,  who  had  voted  many 
years  in  this  coimtry,  was  a  citizen  is  justi- 
lied. 

[Ed.  Note. — For  other  cases,  see  Citizens, 
Cent  Dig.  {  17;   Dec  Dig.  §  10. •] 

Appeal  from  District  Court,  Anoka  County ; 
Arthur  E.  Giddlngs,  Judge. 

In  the  matter  of  the  consolidation  of 
School  Districts  Nos.  12, 13, 17, 18,  66,  and  81 
in  Anoka  County,  and  No.  31  in  Isanti 
County.  Statutory  proceeding  resulting  in 
Consolidated  School  District  No.  12  and 
others,  L.  E.  Hitchcock  appeals  from  a  mo- 
tion denying  new  trial.    Affirmed. 


Will  A.  Blandiard,  of  Anoka,  for  appellant 
Albert  F.    Pratt,  of  Anoka,  for  respondents. 

DIBELL,  O.  This  Is  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial  in  a 
statutory  proceeding  resulting  in  the  consol- 
idation of  certain  school  districts  In  Anolca 
and  Isanti  counties. 

One  Mike  Samletzka  signed  the  petition 
presented  by  certain  persons,  assuming  to  be 
resident  freeholders  and  qualified  voters  of 
one  of  the  districts,  praying  for  the  calling 
of  an  election  to  vote  upon  the  question  of 
consolidation.  Samletzka  was  a  resident 
freeholder.  If  he  was  a  citizen,  the  petition 
which  he  signed  was  sufficient  and  the  pro- 
ceedings resulting  tn  the  consolidation  are 
valid.  He  is  of  foreign  birth.  The  trial 
court  held  that  he  was  a  citizen. 

[1]  1.  When  one  of  foreign  birth  votes  In 
this  country,  and  voting  without  naturaliza- 
tion is  a  crime,  the  presumption  is'  that  he 
was  naturalized  and  voted  legally.  This  pre- 
sumption obtains  though  his  naturalization 
comes,  through  the  naturalization  of  his  fa- 
ther before  he  t>ecame  of  age.  The  following 
cases  Illustrate  the  principles  stated:  Kad- 
lec V.  Pavlk,  9  N.  D.  278,  83  N.  W.  6;  Rex- 
roth  V.  Sdieln,  206  IlL  80,  69  N.  E.  240; 
Behrensmeyer  v.  Kreitz,  135  IlL  691,  26  N.  E. 
704 ;  Dorsey  v.  Brlgham,  177  lU.  250,  52  N. 
E.  303,  42  L.  R.  A.  809,  60  Am.  St  Rbp.  228; 
People  V.  Pease,  27  N.  T.  45,  84  Am.  Dec. 
242;  Boyd  v.  Nebraska,  143  V.  S.  135,  12 
Sup.  Ct.  375,  36  L.  Ed.  103 ;  School  District 
r.  Bolstad,  141  N.  W.  801.  This  presumption 
Is  an  assumption  of  the  law  for  administra- 
tive or  procedural  purposes.  Without  evi- 
dence the  presumption  is  determinative.  It 
may  be  overcome  by  evidence.  When  evi- 
dence is  adduced  tending  to  disprove  the  fact 
presumed,  no  arbitrary  or  artificial  evidenti- 
ary effect  Is  given  to  the  fact  of  prior  voting. 
The  tribunal  trying  the  issue  weighs  the  evi- 
dence produced  on  one  side  and  the  other, 
gives  the  fact  of  prior  voting  such  Qrobative 
effect  as  its  evidential  character  justifies, 
and  determines  the  issue.  4  Wigmore,  f  2491. 
The  question  of  the  burden  of  proof  does  not 
call  for  discussion  In  the  case  l>efore  us. 

[2]  2.  Samletzka  was  born  in  Germany 
in  1865.  He  came  to  Wisconsin  with  his  fa- 
ther In  1872.  His  father  received  his  first 
papers  in  1873.  It  is  not  shown  that  he  ever 
received  his  second  papers.  In  1886  Samlet- 
zka became  of  age.  His  father  then  said  to 
him:  "Now  you  can  go  and  vote."  Until 
1912  one  of  foreign  birth  was  entitled  to  vote 
in  Wisconsin  by  virtue  of  his  first  papers. 
The  son  was  not  entitled  to  vote  unless  his 
father  had  his  second  papers  when  he  became 
of  age.  His  father's  first  papers  gave  him  no 
right  to  vote.  The  son  took  out  no  papers. 
He  came  to  Anoka  county  with  his  father 
something  like  three  years  ago.  The  father 
is  now  dead.    The  son  has  voted  in  Wiscon- 
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Bin  and  Minnesota  since  he  became  of  age  In 
1886,  apparently  in  the  belief  that  be  was  a 
legal  voter.  Since  this  controversy  arose, 
and  since  the  attack  upon  his  right  to  vote, 
be  has  become  doubtful  of  liis  citizenship. 
An  Inquiry  In  Wisconsin  has  resulted  In  find- 
ing a  record  of  his  father's  first  papers.  His 
second  papers  have  not  been  found.  The  son 
now  contemplates  applying  for  citizenship  in 
the  usual  way.  These  are  the  Important 
facts. 

Applying  the  law  stated  to  the  evidence  re- 
cited, a  holding  that  Samletzka  Is  a  citizen 
through  the  naturalization  of  his  father  is 
josUfled. 

Order  afiBrmed. 


HAGBN  ▼.  CHICAGO/  B.  I.  &  P.  RT.  CO. 
(Supreme  Court  of  Minnesota.     Oct  3,  1913.) 

(Syltaiiu  6y  the  Court.) 

1.  Mastbb  and  Sebvant  (i  278*)— IRJUBT  to 

RaILBOAO     EMPLOYfi — EVIDENCE. 

The  evidence  sustained  the  allegations  of 
negligence  in  the  complaint  that  defendant  back- 
ed a  train  at  ezceesive  speed,  and  without  ob- 
aerving  the  adopted  practice  of  having  a  lookout 
at  the  front  of  the  forward  car  and  ringing  a 
bell,  and  because  thereof  plaintiff  was  injured. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  il  954,  956-9S8,  960-969, 
971, 972,  977 ;  Dec  Dig.  |  278.*] 

2.  Hasteb  and  Sebvant  (g  289*)— Injubt  to 
RaiLBOAD  B]KPI.OTi— Contbibotobt  Niou- 

GENCE. 

Upon  this  record  the  defense  of  contribu- 
tory negligence  was  for  the  jury  and  the  ver- 
dict in  that  respect  finds  fair  support 

[E<d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.'Si  1089,  1090,  1092-1182; 
Dec.  Dig.  i  289.*] 

8.  Apfeai,  and  Ebbob   (}  215*)— iNJxniT  to 

Sebvant  —  Assumption  or  Risk  —  Instbuc- 

II0N8. 

An  omission  to  give  a  complete  definition 
of  assumption  of  risk  is  no  cause  for  reversal 
here,  because  the  definition  given  was  accurate 
as  far  as  it  went  the  evidence  presented  no 
sitnation  to  which  the  omitted  i>art  was  appli- 
cable, no  suggestion  of  an  omission  or  inaccu- 
racy was  made  when  the  court  at  the  end  of 
the  charge  asked  counsel  if  any  had  been  made, 
and  it  seems  the  record  does  not  raise  the 
question  of  assumption  of  risk. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  1309-1314;    Dec  Dig.  i 

Appeal  from  Dlatiict  Court,  Freeborn 
County;    Nathan  Klngsley,  Jndga 

Action  by  Martin  Hagen  against  the  Chica- 
go, Rock  Island  &  Padflc  Railway  Company. 
Verdict  for  plaintiff.  From  an  order  denying 
motion  for  Judgment  notwithstanding  the 
verdict  or  a  new  trial,  defendant  appeals. 
Affirmed. 

Morgan  &  Melghen,  of  Albert  Lea,  and 
Stringer  &  Seymour,  of  St  Paul,  for  appel- 
lant Dunn  &  Carlson,  of  Albert  Lea,  for 
respondent 


HOLT,  J.  Defendant  appeals  from  an 
order  denying  its  motion  in  the  alternative 
for  Judgment  notwithstanding  the  verdict  or 
a  new  trial. 

Plaintiff  was  a  car  repairer,  long  in  the 
employ  of  the  defendant,  and  well  acquainted 
with  its  tracks  and  methods  of  moving  cars 
and  trains  within  the  city  limits  of  Albert 
Lea  in  this  state  On  the  evening  of  January 
9,  1910,  he  received  orders  to  provide  himself 
with  the  necessary  tools  and  board  a  way- 
freight  due  to  leave  the  yards  at  7:45  the 
next  morning  for  a  small  station  seven  miles 
north  of  Albert  Lea,  where  a  car  was  to  be 
repaired.  The  main  track  of  defendant's 
railway  runs  almost  north  and  south  through 
Albert  Lea.  The  depot  is  to  the  west  of  this 
track.  At  points  several  hundred  feet  north 
of  the  depot  three  spur  tracks  diverge  to 
the  west  from  the  main  track,  then  pass 
southerly  parallel  thereto.  The  spur  nearest 
to  the  main  track  is  about  30  feet  from  it 
On  this  space  the  depot  is  located,  and  some 
700  feet  northerly  therefrom  a  car  repair 
office  or  shop,  also  called  toolhouse.  Op- 
posite the  depot  and  east  of  the  main  track 
is  the  switchyard  of  ten  tracks.  A  few  min- 
utes before  7:20  on  the  morning  of  January 
10th,  plaintiff  came  up  from  his  home  south- 
east of  the  yard,  passed  through  the  yard,  by 
the  depot  and  to  the  toolhouse,  for  the  pur- 
pose of  getting  and  carrying  the  required 
tools  to  the  caboose  of  the  way-freight  which 
would  leave  from  some  place  in  the  switch- 
yard. In  passing  between  the  depot  and  tool- 
house  the  men  had  made  a  path  in  the  snow, 
somewhat  irregular,  but  at  a  safe  distance 
from  the  tracks,  except  at  a  place  some  200 
feet  south  of  the  toolhouse,  where,  because 
of  some  obstruction,  it  ran  for  30  feet  with- 
in a  few  inches  of  the  main  track.  Plaintiff, 
having  shouldered  a  Jack  weighing  nearly 
100  pounds  and  carrying  some  bolts  in  his 
left  hand,  left  the  toolhouse  and  took  this 
path  to  go  to  the  depot.  When  almost  past 
the  place  where  the  path  led  dangerously 
near  to  the  main  track,  he  was  knocked  down 
by  a  dining  car  which  was  being  backed  in 
from  north  of  the  toolhouse.  Plaintiff  was 
severely  injured.  The  negligence  alleged  was 
backing  the  train  at  excessive  speed,  without 
the  customary  lookout  on  the  front  car  and 
without  the  customary  warning  by  ringing  | 
of  belL  The  answer  denied  negligence,  and  / 
alleged  contributory  negligence  and  assump- 
tion of  risk  as  defenses. 

The  contentions  on  this  appeal  are:  That 
there  Is  a  failure  of  proof  as  to  defendant's 
negligence;  that  plaintiff's  contributory  neg- 
ligence appears  as  a  matter  of  law;  and 
that  the  instructions  relating  to  assumption 
of  risk  were  not  full  and  complete. 

[1]  The  record  amply  sustains  the  allega- 
tions of  negligence  made  against  defendant 
Plaintiff  testified  that  the  custom  and  prac-,- 
tlce  existed  that  when  cars  or  trains  were; 
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I  backed  In  on  the  main  track  within  the  yard 
limits  warning  was  given  by  ringing  the  bell, 
and  a  lookout  was  stationed  on  the  front  car 
to  protect  those  who  might  be  in  the  way. 
This  was  not  denied,  nor  was  his  testimony 
that  he  saw  no  one  on  this  dining  car  and 
that  no  bell  was  rung  on  the  train  which 
struck  him.  Plalntltr  estimated  the  speed 
at  15  miles  per  hour,  but  also  said  that  he 
thought  the  speed  of  this  train  was  almost 
twice  that  of  the  usual  speed  in  the  yard 
limits.  This  last  statement  is  not  contradlctr 
ed  except  inferentlally  by  defendant's  sup- 
erintendent, who  states  that  15  miles  per 
honr  is  not  an  unnsual  speed  in  the  yard. 

[2]  The  existence  of  a  custom  and  practice 
according  to  which  defendant  moved  its 
trains  and  cars,  in  conjunction  with  the 
physical  conditions  at  the  time,  makes  it  rea- 
sonably clear  that  the  question  of  plaintlfTs 
contributory  negligence  was  one  of  fact  and 
not  of  law.  The  snow  was  so  deep*  heaped 
np,  and  drifted  in  the  yard,  that  it  was  out 
of  the  question  for  plaintiff,  though  a  very 
strong  man,  to  get  to  the  caboose  with  his 
heavy  burden  except  by  following  the  path 
mentioned.  The  path  Itself  was  rough  and 
slippery,  requiring  attention  to  his  steps. 
Before  plaintiff  went  into  the  toolhouse  he 
noticed  a  switch  engine  attached  to  a  mail 
car  and  dining  car  on  the  spur  next  to  the 
main  track.  The  engine  was  on  the  north 
end  and  the  dining  car  on  the  south  end  of 
the  train.  When  lie  came  out  with  the  tools 
he  found  this  train  on  the  main  track  a  short 
distance  north,  standing  still.  He  walked 
south  on  the  path ;  and  testified  that  when 
he  came  to  where  the  path  approaches  dan- 
gerously near  the  main  track  he  stopped  and 
looked  around;  that  the  train  was  then 
standing  in  the  same  position  as  when  he 
started;  that  he  did  not  know  how  long  it 
would  so  remain,  or  in  which  direction  It 
would  move,  but  he  undoubtedly  knew  that 
at  any  time  it  might  back  down  toward  the 
depot  If  it  did  he  had  a  right  to  rely  to  a 
certain  extent  on  the  observance  of  the 
customary  practice  with  respect  to  the  move- 
ment of  the  train,  and  warnings  of  its  ap- 
proach. The  situation  in  the  yard  as  to  snow, 
the  dangerous  location  of  a  part  of  the  path, 
and  the  frequent  use  thereof  by  persons 
passing  to  and  from  the  toolhouse  must  have 
been  observable  by  those  In  cliarge  of  this 
train.  It  cannot  be  held  that,  as  a  matter 
of  law,  plaintiff  was  guilty  of  negligence 
when  he  undertook  to  walk  along  the  rail  of 
the  main  track  for  30  feet  after  first  looking 
to  see  that  the  train  behind  him  was  at  rest 
more  than  a  hundred  feet  away.  And  the 
jury's  finding  that  he  was  not  is  fairly  sup- 
ported by  the  evidence.  Cases  cited  by  ap- 
pellant, such  as  Maglianl  v.  Minn.  Transfer 
Ck).,  108  Minn.  148,  121  N.  W.  635,  and  Ham- 
mer Y.  Great  Northern  Ry.  Co.,  113  Minn.  212, 
129  N.  W.  219,  where  the  injured  party  is  not 


engrossed  in  his  work  and  has  full  opportu- 
nity to  select  a  place  obviously  more  safe  than 
the  one  chosen,  are  not  In  point  The  case 
at  bar  Is  ruled  by  Joyce  v.  Great  Northern 
Ry.  Co.,  100  Minn.  226,  110  N.  W.  975,  8 
li.  R.  A.  (N.  S.)  756;  Floan  v.  Chicago,  M. 
&  St  P.  Ry.  Co.,  101  Minn.  113 ;  111  N.  W. 
957 ;  Lewis  t.  Chicago,  St  P.,  M.  &  O.  By. 
Co.,  Ill  Minn.  609,  127  N.  W.  180;  Bvans  v. 
Drake  &  Stratton  Co.,  119  Minn.  56,  137  N. 
W.  189 — which  involve  situations  analogous 
to  the  one  here  presented. 

[3]  The  court  failed  to  give  the  jury  a 
complete  definition  of  assumption  of  risk; 
but  for  several  reasons  this  does  not  effect 
a  reversaL  The  definition  was  accurate  as 
far  as  it  went;  the  evidence  furnished  no 
basis  for  giving  the  omitted  part,  namely, 
that  plaintiff  assumed  such  extraordinary 
risks  of  his  employment  as  were  known  to 
him  or  which  he  should  Iiave  known  in  the 
exercise  of  ordinary  care;  and  at  the  end  of 
the  charge,  when  the  court  asked  the  counsel 
whether  any  omission  or  misstatement  bad 
been  made,  the  defendant's  counwl  was 
silent  Bailey  v.  Grand  Forks  Lumber  Co., 
107  Minn.  192,  119  N.  W.  78&  Furthermore, 
the  sole  negligence  of  defendant  related  to 
the  movement  of  this  train.  There  is  not 
the  slightest  testimony  to  the  effect  that  any 
train  had  ever  before  been  run  in  a  similar 
manner.  How  can  it  then  be  said  that  plain- 
tiff knew  and  appreciated  the  dangers  from 
backing  the  train  without  the  customary 
lookout  and  warnings  and  at  an  unuanal 
speed?  It  would  seem  that  the  record  pre- 
sents no  evidence  to  support  the  defense  of 
assumption  of  risk. 

Order  aflirmed. 


ECKABT  V.  KIEL  (two  cases). 
(Supreme   Court  of  Minnesota.    Oct  8,  1913.) 

(Syllaiui  ly  the  Court.) 

1.  Explosives  (S  7*)— Injubies— Bvidknce — 
Question  fob  jubt. 

Defendant  had  dynamite  caps  in  his  pos- 
session upon  his  farm.  He  sold  the  farm  to 
plaintiff.  Some  time  later  plaintiff's  minor  son 
was  injured  by  tbe  explosion  of  a  dynamite 
cap,  which,  it  is  claimed,  was  picked  up  by  a 
child  in  the  barnyard.  iTnder  the  testimony, 
which  is  fnlly  stated  in  the  opinion,  it  is  held 
that  the  court  should  have  submitted  to  the 
jury  the  question  whether  the  cap  which  caused 
tbe  Injury  was  one  of  those  defendant  had  in 
bis  possession.' 

[Ed.  Note.— For  other  cases,  see  ISzplosiyes, 
Cent  Dig.  i  3;  Dec  Dig.  |  7.*] 

2.  Explosives  (8  7*)— Ihjubies— Btidknob— 
Question  fob  Jubt. 

The  court  should  have  submitted  to  the 
jury  the  question  whether  negligence  on  the 
part  of  defendant  was  proven. 

[Ed.  Note.— For  other  cases,  see  EhtploriTes. 
Cent  Dig.  S  8;  Dec.  Dig.  i  7.*] 

8.  Tbial  (§  140*)— Cbkwbujtt  of  Witnessks 
—Question  fob  Jubt. 

Defendant's  testimony  as  to  the  disposi- 
tion he  made  of  the  dynamite  caps  was  not  di- 
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rectly  contradicted.  EBs  teatimonr  as  to  other 
material  matters  was  flatly  contradicted.  His 
testimony,  where  nncontradicted,  cannot  be  held 
true  as  a  matter  of  law.  Its  credibility  was  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  334,  835;   Dec  Dig.  §  140.*] 

4.  Witnesses  (S  316*)  —  Effect  of  False 

Testimohy— Pbesomptions. 

If  the  jnry  should  believe  that  he  gave 
a  false  acconnt  of  the  disposition  of  these  caps, 
they  would  be  at  liberty  to  infer  that  the  truth 
wonld  be  unfavorable  to  him. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Wg.  i  1079;  Dec.  Dig.  {  316.*] 

Api>eal  from  District  Court,  Freeborn 
County;   Nathan  Klngsley,  Judge. 

Actions  by  John  Eckart  In  behalf  of  his 
son,  and  by  John  Eckart  Individually,  against 
J.  P.  Kiel.  Motions  for  dismissal  granted, 
and  motion  for  new  trial  denied,  and  plain- 
tiffs appeal.    Beversed,  and  new  trial  granted. 

Morgan  &  Melghen,  of  Albert  Lea,  and 
Sasse  &  French,  of  Austin,  for  appellant 
Dunn  &  Carlson,  of  Albert  Lea,  for  respond- 
ent 

HATiTiAM,  J.  Eimll  Elckart  was  Injured 
by  the  explosion  of  a  dynamite  cap,  on  De- 
cember 27,  1910.  These  actions  were  brought 
to  recover  damages,  on  allegation  that  the  in- 
-  Jury  was  caused  by  the  negligence  of  de- 
fendant The  actions  were  tried  together. 
At  the  conclusion  of  plalntlffa'  testimony  the 
defendant  moved  for  a  dismissal  of  each 
case,  on  the  ground  that  there  was  a  failure 
to  prove  a  cause  of  action.  The  motions 
were  granted.  Plaintiffs  moved  for  a  new 
trial.  This  was  denied,  and  plaintiffs  ap- 
peal The  only  question  on  this  appeal  Is 
whether  the  evidence  made  out  a  case  for 
submission  to  the  Jury  as  to  the  liability  of 
the  defendant  We  are  of  the  opinion  that 
a  prima  fade  case  was  made  out,  and  that 
the  court  erred  In  dismissing  the  cases. 

The  facts  as  disclosed  by  the  testimony 
are  as  follows:  Defendant  owned  and  lived 
upon  a  farm  In  Freeborn  county.  About 
the  last  of  August,  1910,  he  employed  one 
John  Peterson  to  assist  him  in  blasting  some 
stone.  Peterson,  at  the  request  of  defendant, 
procured  at  a  hardware  store  at  Albert  Lea 
gome  dynamite  sticks  and  dynamite  caps. 
After  they  had  finished  the  work  of  blas^ 
iog,  there  was  left  a  stick  and  a  half  or  two 
stldis  of  dynamite  and  four  dynamite  caps. 
Peterson  put  the  sticks  in  one  package  and 
the  caps  in  another,  and  wrapped  each  pack- 
age with'  wrapping  paper.  The  i>ackage  con- 
taining the  caps  he  tied  with  a  string. 
These  caps  were  from  an  inch  to  an  inch  and 
a  quarter  long.  The  package  as  it  was 
wrapped  up  was  about  three  inches  long 
and  about  an  inch  through.  Peterson  hand- 
ed both  packages  to  defendant,  telling  him 
that  the  caps  were  the  more  dangerous  of 
the  two  in  handling.  Defendant  stated  that 
he   might    use    them    later    on    to    blast 


some  stamps.  Peterson  and  defendant  then 
walked  to  the  granary  together.  Defend- 
ant went  into  the  granary  and  put  the  pack- 
age containing  the  dynamite  sticks  Into  an 
old  iron  kettie,  which  be  bung  upon  a  nail  in 
the  granary.  There  is  no  evidence  as  to 
what  disposition  was  made  of  the  package 
containing  the  caps,  except  the  evidence  of 
defendant,  to  which  reference  will  presently 
be  made. 

Some  time  later  defendant  sold  his  farm  to 
plaintiff,  John  Eckart  Erkart  took  posses- 
sion November  1st  He  had  a  family  of  small 
children.  Emil,  the  injured  boy,  was  then 
about  14.  One  day  about  the  middle  of  De- 
cember, Emil  was  fixing  a  buggy  on  the  east 
side  of  the  granary,  the  door  being  on  the 
south  side.  A  lltUe  brother,  George,  2  or 
3  years  old,  was  playing  on  the  ground 
close  to  the  granary  door  with  a  larger  broth- 
er, Irvin,  about  8  or  9.  The  testimony  of 
Irvln  was  excluded  by  the  conrt,  but  Emil 
testified  that  George  came  around  to  him 
with  a  cap  in  his  hand  and  handed  it  to 
Emil,  saying  as  he  did  so,  "See  what  I 
found."  This  remark  was  stricken  out  on 
motion.  Emil  put  the  cap  into  his  pocket 
and  kept  it  until  December  27tb,  thinking  it 
was  an  empty  cartridge  and  Intending  to 
use  it  on  a  pencil.  It  proved  to  be  a  dyna- 
mite cap  of  the  same  kind  as  those  used 
by  defendant.  On  December  27th  Emil  un- 
dertook to  clean  out  with  a  darning  needle 
what  he  thought  was  some  dirt  in  the  bot- 
tom of  the  cap.    This  caused  the  explosion. 

Defendant  was  called  to  the  stand  by 
plaintiff  for  cross-examination  under  the 
statute.  He  admitted  having  received  from 
Peterson  the  two  packages,  one  containing  the 
dynamite  sticks  and  the  other  containing  the 
dynamite  caps.  He  admitted  going  into  the 
granary  and  placing  the  package  of  dynamite 
sticks  in  the  iron  kettle.  He  testified  that 
he  put  the  package  of  caps  tn  his  vest  pock- 
et, and  that  two  or  three  days  later  he  took 
both  the  sticks  and  the  caps  at  the  same  time 
to  a  hardware  store  in  Albert  Lea  and  ex- 
changed them  for  nails.  There  is  abundant 
contradiction  of  this  testimony  as  far  as 
the  dynamite,  sticks  are  concerned.  One 
witness,  Hans  Midje,  testified  that  after  de- 
fendant had  left  the  farm,  and  before  the 
accident,  he  met  defendant  at  the  granary; 
that  the  package  of  dynamite  sticks  was  then 
In  the  iron  kettie,  and  defendant  called  bis 
attention  to  it  and  talked  of  taking  it  away. 
MidJe  farther  testified  that  he  was  at  the 
granary  after  the  accident,  and  that  the 
package  was  still  there.  Walter  Eckart  tes- 
tified that  the  package  of  dynamite  sticks 
was  there  in  the  kettie  two  weeks  after  the 
accident,  and  was  then  taken  away  by  de- 
fendant's son.  Plaintiff  testified  that  after 
the  accident  he  saw  the  package  of  dynamite 
sticks  in  the  ketUe  in  the  granary.  He 
further  testified  that  a  week  or  two  after 
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the  accident  he  met  defendant,  and  that  de- 
fendant, speaking  of  the  ac<^dent,  said: 
"Well,  •  ♦  •  when  I  heard  this,  my  God, 
I  thought  of  the  dynamite   I   left   theie; 

•  •  •  but  •  •  •  I  heard  different;  I 
heard  he  found  one  of  these  caps  down  there. 

♦  ♦  ♦  But  ♦  ♦  ♦  I  never  got  a  cap 
from  John  Peterson,  only  some  dynamite. 
But  the  only  way  I  see  *  •  •  he  must 
have  dropped  something;  •  •  •  that  is 
the  only  way,  because  I  never  got  none 
hack." 

There  is  evidence  tending  to  show  that  no 
other  dynamite  caps  were  used  about  these 
premises. 

In  order  to  charge  defendant  with  liabili- 
ty, it  must  appear  (1)  that  the  cap  which 
caused  the  damage  was  one  of  the  caps  left 
in  defendant's  possession,  and  (2)  ttiat  It 
came  into  the  hands  of  the  injured  boy 
through  negligence  of  defendant 

[1]  1.  It  appears  to  us  that  a  Jury  might 
fair^  infer  that  the  cap  that  caused  the  in- 
jury was  one  of  those  left  by  Peterson  with 
defendant.  The  package  of  four  caps  was 
last  seen  in  the  possession  of  defendant  as  be 
went  into  the  granary.  It  may  be  fairly  in- 
ferred that  the  cap  that  caused  the  injury 
was  picked  up  by  the  child  where  he  was  at 
play  Just  outside  this  same  granary  door. 
The  presence  of  dynamite  caps  in  the  hands 
of  children,  °or  even  in  the  hands  of  adults,  is 
so  unusual,  and  the  custody  of  such  articles 
1b  usually  so  carefully  safeguarded,  that  the 
likelihood  of  this  cap  coming  from  any  other 
source  than  defendant's  package  is  extreme- 
ly doubtful.  It  la  a  matter  of  fair  inference 
that  this  cap  was  one  of  those  in  the  pack- 
age which  was  known  to  have  been  in  the 
possession  of  defendant  in  and  about  the 
granary.  True,  the  caps  when  left  with  de- 
fendant were  wrapped  in  paper  and  tied  with 
a  string ;  but  the  breaking  of  a  paper  pack- 
age in  and  about  a  granary  is  not  strange  or 
unusual. 

[2]  2.  The  next  question  is.  If  this  cap 
was  one  of  defendant's,  can"  a  Jury  fairly 
infer  negligence  on  the  part  of  defendant 
from  the  facts  proved?  There  can  be  no 
doubt  that  defendant  owed  to  plaintiff  and 
his  family  the  duty  of  due  care  in  safeguard- 
ing this  explosive.  Mattson  v.  Railway  Co., 
95  Minn.  477,  104  N.  W.  443,  70  L.  R.  A. 
503,  111  Am.  St  Rep.  483,  6  Ann.  Gas.  498; 
Vills  V.  City  of  Cloquet,  119  Minn.  277,  138 
N.  W.  33.  Considering  all  the  facts  in  evi- 
dence, we  are  of  the  opinion  that  negligence 
on  the  part  of  defendant  might  be  fairly  in- 
ferred. Ordinary  care  requires  that  such 
dangerous  Instrumentalities  should  be  cared 
for  with  the  utmost  caution  (Mattson  v.  Rail- 
way Co.,  95  Minn.  477,  104  N.  W.  443,  70  L. 
R.  A.  603,  111  Am.  St  Rep.  483,  6  Ann.  Ca& 
498),  with  a  degree  of  caution,  in  fact,  quite 
inconsistent  with  the  idea  of  its  being  found 
lying  loose  upon  the  ground. 


[3]  3.  It  is  urged  that  the  testimony  of  the 
defendant  was  conclusive  that  these  caps 
were  taken  to  the  hardware  store  vritbin  two 
or  three  days  after  they  were  left  with  de- 
fendant, and  long  before  the  accident  It  is 
true  defendant  so  testified,  and  there  Is  no 
testimony  directly  contradicting  him  in  this 
particular.  There  is,  however,  violent  con- 
tradiction of  defendant's  testimony  in  other 
particulars.  Defendant  testified  that  he  took 
both  the  dynamite  sticks  and  the  dynamite 
caps  to  the  hardware  store  two  or  three 
days  after  the  blasting.  It  is  also  to  be  not- 
ed that  there  Is  evidence  that  on  one  occasion 
he  said  that  Peterson  never  gave  him  any 
caps.  The  testimony  of  so  many  witnesses, 
directly  contradicts  defendant  as  to  his  dis- 
position of  the  dynamite  sticks,  which  de- 
fendant claims  were  disposed  of  at  the  same 
time  as  the  dynamite  caps,  that  defendant's 
testimony  as  to  the  disposition  of  the  caps 
cannot  be  taken  as  true  as  a  matter  of  law. 
The  rule  is  that  if  the  Jury  believe  that  any 
witness  has  willfully  sworn  falsely  to  any 
matter  material  to  the  issues  of  the  case, 
then  they  are  at  liberty  to  disregard  his  en- 
tire testimony,  except  so  far  as  it  has  been 
corroborated  by  other  credible  witnesses,  or 
by  facts  and  circumstances  proven  on  the 
triaL  Dallemand  v.  Janney,  51  Minn.  514, 
63  N.  W.  803 ;  Schloss  v.  Josephs,  98  Minn. 
442,  108  N.  W.  474.  The  credibility  of  the 
witness  in  such  case  Is  wholly  a  matter  for 
the  Jury.  They  may  believe  or  disbelieve  bis 
testimony  as  to  other  &cts  according  as  they 
deem  it  worthy  or  unworthy  of  belief. 
Schuek  V.  Hagar,  24  Minn.  339,  34S.  The 
truth  or  untruth  of  defendant's  story  was 
accordingly  a  question  for  the  Jury. 

[4]  4.  In  fact  we  are  of  opinion  that.  If 
the  Jury  believed  defendant's  testimony  to 
be  untrue,  they  might  do  more  than  merely 
disregard  it  Defendant  is  the  only  person 
who  has  knowledge  of  the  disposition  he 
made  of  these  dynamite  caps.  If  he  has 
given  a  false  account  of  their  disposition, 
and  if  he  has  also,  as  some  of  the  testimony 
shows,  given  conflicting  accounts  as  to  the 
disposition  made  of  them,  we  think  a  Jury 
would  be  at  liberty  to  infer  that  the  truth 
as  to  their  disposition  would  be  unfavorable 
to  him.    1  Wigmore,  i  278. 

Order  reversed,  and  n^w  trial  granted. 


ST,  GERMAIN  IRRIOA'HNG  CO.  v.  HAW- 
THORN DITCH  CO.  et  al. 

(Supreme  Conrt  of  South  Dakota.     Sept  23, 
1913.) 

1.  CoNSTrronoNAL  Law  (J  280*)— Eminent 
DoUAiN  (8  84*)— DuK  Pbocess  of  Law — 
Takinq  Pbopebtt  fob  Public  Usb— Diver- 
sion OF  Wateb  fbou  Stbeau. 

Laws  1907,  c.  180,  §  1,  providing  that  all 
the  waters  of  the  state  belong  to  the  public  and, 
except  as  to  navigable  streams,  are  subject  to 
appropriation  for  beneficial  use,  and  section  19 
providing  that  before  any  of  those  waters  shall 
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be  applied  to  beneficial  use,  a  permit,  for  which 
certain  fees  must  be  paid,  shall  be  secared  from 
the  State  Engineer,  in  so  far  as  they  relate  to 
Tested  rights  of  riparian  owners  in  the  water  of 
the  streams,  or  to  the  owners  of  artesian  wells, 
are  contrary  to  Const  art  S,  |  2,  prohibiting 
the  taking  of  property  without  due  process  of 
law,  and  Const,  art  6,  S  13,  prohibiting  the  tak- 
ing of  private  property  for  public  use  without 
just  compensation. 

[Ed.  Note.— For  otlier  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  877-880;  Dec.  Dig. J 
280;*  Eminent  Domain,  Cent  Dig.  §g  227-230; 
Dec  Dig.  i  84.*] 

2.  CONSTITUTIONAI.      IiAW       (J      93*)— VESTED 

Rights— RrPABiAN  Owners— Right  to  Use 

OF  Wateb. 

The  right  of  a  riparian  property  owner  to 
make  a  reasonable  beneficial  use  of  the  water  of 
a  flowing  stream  is  a  vested  property  right 
which  cannot  be  confiscated  by  the  Legislature. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Uw,  Cent  Dig.  »  176,  177,  181-185,  190- 
192.  194-200,  208.  213-224,  236;  Dec.  Dig.  { 
93.*] 

3.  Waters  akd  Water  Courses  (|  lOl*)— 
Reservoirs— Artesian  Wells— Rights  of 
Owners. 

One  who  digs  an  artesian  well  or  con- 
structs a  reservoir  upon  his  premises  is  the  ab- 
solute owner  of  the  water  therein  and  may  use 
and  control  it  as  he  sees  fit  so  long  as  he  does 
not  injure  others  thereby,  and  his  rights  thereto 
cannot  be  interfered  with  by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
water  Courses,  Cent  Dig.  U  UO.  Ill;  Dec. 
Dig.  i  101.«] 

4.  Waters  and  Water  Courses  (|  216*)— Ib- 
bioation  —  Statutes  —  Forfeiturb  op  Wa- 
ter Rights. 

Laws  1907  c.  180,  i  46,  providing  that 
when  any  party  entitled  to  a  beneficial  use  of 
water  shall  fall  to  use  it  for  three  years,  the 
rights  shall  revert  to  the  public,  is  void  as  to  a 
riparian  owner,  whose  rights  cannot  be  lost  by 
disuse,  bnt  valid  as  to  a  nonriparian  appropria- 
tor. 

[Ed.  Note. — For  other  caces,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  305;  Dea  Dig.  § 
216.«] 

5.  Waters  and  Water  Courses  (8  216*)— 
Due  Process  or  Law— Costs. 

Laws  1907,  c.  180,  i  16,  providing  that 
when  a  suit  to  determine  water  rights  is  filed, 
the  State  Engineer  shall  under  the  order  of  the 
court  make  a  complete  hydrographic  survey  of 
the  stream  system,  the  coat  of  which  shall  be 
apportioned  among  the  parties  taking  water 
from  the  stream,  deprives  the  riparian  owner  or 
lawful  appropriator,  who  has  used  no  more  wa- 
ter tlian  he  is  entitled  to  of  his  property,  by  im- 
porang  burdensome  costs  and  expenses  upon  him. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  305 ;    Dec.  Dig.  § 

0.  Waters  and  Water  Courses  (§  247*)— Ac- 
noss  TO  Determine  Rights— Complaint. 
_  A  complaint  by  an  irrigation  company 
which  alleges  that  it  is  entitled  to  divert  water 
from  a  certain  stream  and  that  it  has  at  all 
times  diverted  that  water  and  applied  it  to  a 
beneficial  nse,  but  that  defendants  claim  a  right 
thereto  adverse  to  the  plaintiff,  does  not  state  a 
canse  of  action  under  any  theory,  since  it  af- 
firmatively shows  that  the  plaintiff's  rieht  has 
not  been  interfered  with,  and  it  is  therefore  not 
entitled  to  question  whether  the  other  owners 
are  lawfully  using  the  water  or  not. 

WEd.  Note. — For  other  cases,  see  Waters  and 
„  ater  Courses,  Cent  Dig.  g  314 ;  Dec.  Dig.  § 
247.*] 


7.  Waters  and   Water  Courses  (|  247*)— 

DETEBUINATION    of    CONFLIOTINa    BieHTB— 

Pleading. 

The  statute  permitting  the  owner  of  land 
to  bring  an  action  to  quiet  his  title  and  allege 
merely  that  the  defendants  claimed  some  inter- 
est therein  adverse  to  him  does  not  apply  to  an 
action  to  determine  conflicting  water  rights,  in 
which  case  the  facts  showing  the.  conflict  must 
be  pleaded. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  814 ;    Dec.  Dig.  § 

Appeal  from  Circuit  Court,  Pennington 
County;   WUllam  O.  Rice,  Judge. 

Action  by  the  St  Oermaln  Irrigating  Com- 
pany against  the  Hawthorn  Ditch  Company 
and  others.  Judgment  tox  the  defendants, 
and  plaintiff  appeals.    Affirmed. 

Frank  D.  Bangs,  of  Rapid  City,  for  appel- 
lant Bnell,  Gardner  &  Denu  and  Schrader 
&  Lewis,  all  of  Rapid  City,  for  respondents. 

McCOY,  J.  The  complaint,  in  substance, 
was  as  follows:  That  plaintiff  is  a  corpora- 
tion organized  under  the  laws  of  the  state 
of  South  Dakota,  its  principal  business  being 
to  divert  water  from  Rapid  creek  and  dis- 
tribute the  same  among  its  stockholders  for 
irrigation  purposes;  that  Rapid  creek  Is  a 
nonnavlgable  stream  of  water  rising  in  the 
mountains  about  40  miles  westward  from 
Rapid  City,  thence  flowing  eastward  to  the 
Cheyenne  river;  that  plaintiff  is  the  owner 
and  In  possession  of  certain  real  estate  (60 
feet  by  240  yards,  containing  less  than  one 
acre),  across  which  tract  of  land  said  Rapid 
creek  flows,  also  a  certain  dam  constructed 
thereon,  together  with  a  ditch  and  right  of 
way  extending  from  said  dam  in  an  easter- 
ly direction  about  eight  miles  in  length  on 
the  north  side  of  said  creek,  also  a  water 
right  appurtenant  thereto  appropriating  and 
entitling  plaintiff  to  divert  from  said  Rapid 
creek  through  said  dam  1,000  miner's  inches 
of  water  under  a  6-lnch  pressure  for  pur- 
poses of  mining,  milling,  manufacturing,  ag- 
riculture, and  domestic  use;  that  plaintiff's 
predecessor  duly  located  said  water  right  and 
appropriated  and  diverted  400  miner's  inches 
of  said  water  on  the  1st  day  of  July,  1883, 
and  thereafter  on  the  1st  day  of  June,  1880, 
appropriated  and  diverted  an  additional  600 
inches  of  said  water,  and  at  all  times  since 
said  appropriation  plaintiff  and  its  predeces- 
sor have  diverted  the  full  amount  of  the 
same  from  the  waters  of  said  creek  and  have 
at  all  times  appropriated  the  whole  thereof 
for  beneficial  use,  to  wit.  Irrigation  of  land 
requiring  irrigation  for  agricultural  purpos- 
es; that  some  of  the  defendants  either  are 
or  claim  to  be  owners  of  lands  riparian  to 
said  creek ;  that  the  other  defendants  either 
are  or  claim  to  be  entitled  as  appropriators 
to  divert  the  waters  of  said  creek  from  their 
natural  channel,  and  all  of  the  defendants 
are  proper  parties  to  this  action  under  sec- 
tion 16,  c  180,  Laws  of  1907;   that  each  of 
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Bald  defendaots  daims  some  right  to  nse  the 
waters  of  said  creek  adverse  to  the  rights  of 
this  plaintiff,  which  claim  Is  unfounded  in 
fact  and  without  authority  of  law ;  that  the 
claims  of  each  of  the  defendants  constitute  a 
cloud  upon  the  title  of  plaintiff  In  and  to 
its  said  water  right  and  work  Irreparable 
damage  and  detriment  to  plaintiff;  that 
plaintiff  has  no  speedy  or  adequate  remedy 
at  law;  and  that  it  Is  necessary  that  the 
several  claims  of  the  right  to  said  water  be 
adjudicated  by  this  court  In  order  to  avoid 
a  multiplicity  of  suits:  Wherefore  plaintiff 
prays:  (l)  That  the  court  direct  the  State 
Engineer  to  make  and  furnish,  for  the  pur- 
pose of  adjudicating  the  various  water  rights 
on  said  Bapid  creek,  a  complete  hydrographlc 
survey  of  said  stream;  (2)  that  the  defend- 
ants and  each  of  them  be  required  to  set 
forth  the  nature  of  their  respective  claims, 
if  any.  In  and  to  the  waters  of  said  stream, 
and  the  use  thereof,  together  with  the 
amount  of  water  so  claimed  by  them,  the 
date  of  the  accrual  of  their  pretended  rights, 
and  such  other  facts  as  may  be  necessary 
to  a  full  determination  and  adjudication  of 
such  pretended  rights;  (3)  that  the  various 
rights,  if  any,  of  the  defendants  and  each  of 
them  to  the  beneficial  use  of  water  from  said 
stream,  as  well  as  the  rights  of  this  plain- 
tiff, be  in  this  action  adjudicated  by  this 
court;  that  the  court  fix  the  date  of  prior- 
ity and  the  amount  of  water  and  the  nature 
of  the  water  right,  if  any,  to  which  each  of 
the  parties  hereto  is  entitled;  (4)  that  the 
defendants  be  permanently  restrained  and 
enjoined  from  any  unlawful  appropriation 
or  use  of  the  waters  of  said  stream  system 
and  from  claiming  adversely  to  this  plain- 
tiff any  such  waters  except  such  as  they 
shall  be  found  to  be  entitled  to  by  the  decree 
of  this  court ;  (5)  for  such  oth^r  and  further 
relief  as  may  be  Just  and  for  the  costs. 

To  the  foregoing  complaint  some  of  the 
defendants  demurred  upon  the  ground  that 
the  same  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of 
plaintiff  and  against  defendants.  The  demur- 
rer was  sustained,  but  with  leave  to  amend 
the  complaint  within  30  days.  Thirty  days 
having  expired  and  plaintiff  not  having  serv- 
ed an  amended  complaint,  final  Judgment,  on 
motion,  dismissing  said  complaint  was  en- 
tered. From  the  order  sustaining  said  de- 
murrer and  said  Judgment  of  dismissal, 
plaintiff  appeals.  We  are  of  the  opinion  that 
the  demurrer  Was  properly  sustained. 

It  is  contended  by  respondents  that  chapter 
180,  Laws  of  1907,  Is  unconstitutional  and 
void  and  in  confilct  with  section  21,  art  3, 
state  Constitution,  in  that  it  embraces  more 
subjects  than  are  expressed  in  its  title. 
While  we  are  of  the  opinion  that  this  act 
does  contain  many  things  not  expressed  by 
or  germane  to  the  title,  still  we  are  not  sure 
but  what  the  objectionable  features  may  be 
separated  from  the  matters  clearly  within 
the  title.    The  only  theory  upon  which  any 


part  of  this  act  can  be  sustained  is  that  the  ' 
invalid  portions  may  be  segregated  from  that  ' 
which  is  vaUd.  36  Cyc.  1033.  The  UUe  is 
"Ad  act  prescribing  regulations  for  the  ap- 
propriation and  distribution  and  use  of  wa-  | 
ter  for  Irrigation,  mining,  water  power  and 
other  beneficial  uses."  The  subject  of  this 
title  is  purely  regulatory  and  wUl  not  carry 
legislation  confiscatory  of  vested  property 
rights ;  nor  legislation  establishing  new  rules 
of  evidence  or  of  pleading;  nor  legislation 
tending  to  Interfere  with  the  constitutional 
Jurisdiction  and  powers  of  the  courts.  We 
shall  only  refer  to  such  objectionable  features 
of  this  act  as  we  deem  material  to  a  dispo- 
sition of  this  particular  case.  We  believe 
there  is  a  proper  field  for  regulation  of  wa- 
ter for  beneficial  use,  provided  for  by  this 
act,  outside  of  what  we  term  "objectionable 
features,"  objectionable  because  in  conflict 
with  various  constitutional  provisions. 

[1]  Section  1  of  this  act  provides  as  fol- 
lows: "All  the  waters  within  the  limits  of 
the  state  from  all  sources  of  water  supply 
belong  to  the  public  and,  except  as  to  nav- 
igable waters,  are  subject  to  appropriation 
for  beneficial  use" — and  section  19  provides 
that,  before  any  person  shall  use  any  of  such 
water  for  beneficial  use,  application  must  be 
made  to  the  State  Engineer  for  a  permit  to 
appropriate  the  same;  and  section  10  pro- 
vides that  the  applicant  for  such  permit 
shall  pay  certain  fees,  which  in  no  case  would 
amount  to  less  than  $7.  The  provisions  of 
these  sections,  in  so  far  aer  they  relate  to  or 
interfere  with  certain  vested  property  rights, 
are  clearly  In  confilct  with  section  2,  art  6, 
Const,  providing  tliat  "no  person  shall  be 
deprived  of  life,  liberty  or  property  without 
due  process  of  law,"  and  also  are  In  con- 
flict with  section  13,  art  6,  providing  that 
private  property  sliall  not  be  taken  for  pub- 
lic use  without  just  compensation. 

[2]  "Every  person,  through  whose  land  a 
natural  water  course  runs,  has  a  right,  pob- 
lica  juris,  to  the  benefit  of  it  for  all  use- 
ful purposes  to  which  it  may  be  applied,  and 
no  proprietor  of  land,  on  the  same  water 
course,  either  below  or  above  has  a  right  to 
unreasonably  divert  it  from  flowing  upon 
and  ontfr  his  premises  or  to  olistmct  it  in 
passing  from  them  or  to  corrupt  or  destroy 
it  This  riparian  right  is  Inseparably  an- 
nexed to  the  soil,  not  as  an  easement  nor 
as  an  appurtenance,  but  as  a  part  and  parcel 
of  the  land  Itself.  Use  does  not  create  it 
and  disuse  cannot  destroy  or  suspend  it" 
Johnson  v.  Jordan,  2  Mete.  (Mass.)  239, 37  Am. 
Dec.  85;  St  Helena  Water  Co.  v.  Forbes,  62 
CaL  182,  45  Am.  Rep.  669;  Shamleffer  t. 
Council  Mill  Co.,  18  Kan.  24;  Rlgney  v. 
Tacoma  L.  &  W.  Co.,  9  Wash.  676,  38  Pac. 
147,  26  L.  B.  A.  425;  Lux  v.  Haggin,  69  Cal. 
255,  4  Pac.  919, 10  Pac  674 ;  Scriver  v.  Smith, 
100  N.  Y.  471,  3  N.  E.  676,  63  Am.  Rep.  224; 
Whitney  v.  Wheeler  Mill  Co.,  161  Bilass.  396, 
24  N.  E.  774,  7  X*  B.  A.  613 ;  Duckworth  v. 
Water  Co.,  160  CaL  520,  89  Paa  838;    Tur- 
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ner  y.  James  Canal  Co.,  155  Cat  82,  99  Pac. 
S20,  22  L.  R.  A.  (N.  S.)  401,  132  Am.  St.  Rep. 
59,  17  Ann.  Cas.  823,  and  note;  Redwater 
Canal  Co.  v.  Jones,  27  S.  D.  194,  130  N.  W. 
85;  Redwater  Canal  Co.  v.  Reed,  26  S.  D. 
466,  128  N.  W.  703;  Lone  Tree  Ditch  Co.  v. 
Cyclone  Ditch  Co.,  16  S.  D.  519,  91  N.  W. 
352;  Stenger  t.  a?harp,  17  S.  D.  13,  94  N. 
W.  402.  The  right  of  a  riparian  owner  to 
make  a  reasonable  beneficial  use  of  the  wa- 
ters of  a  flowing  stream  for  domestic  and  Ir- 
rigation pnrposes  is  a  vested  property  right 
and  is  entitled  to  protection  to  the  same  ex- 
tent as  property  rights  generally.  It  is  with- 
in the  pnrview  of  a  constitutional  provision 
prohibiting  the  taking  of  property  for  public 
Qse  without  compensation.  McCook  Irriga- 
tion Co.  v.  Crews,  70  Neb.  109,  96  N.  W.  996 ; 
Crawford  Co.  v.  Hathaway,  67  Neb.  325,  93 
N.  W.  781,  60  L.  R.  A.  889,  108  Am.  St.  Rep. 
617.  Vested  property  ri^ts  in  waters  in 
this  state,  whether  held  as  riparian  or  by 
prior  appropriation,  could  not  thus  be  taken 
or  confiscated  or  Interfered  with  by  any  such 
act  of  the  Legislature. 

[3]  The  private  owner  of  real  estate,  who 
slaka  an  artesian  well  on  bis  premises.  Is 
the  absolute  owner  of  the  water  fiowlng 
therefrom  and  may  control  the  whole  thereof 
as  he  may  see  fit  so  long  as  he  does  no  in- 
jury thereby  to  others;  the  private  owner 
of  real  estate  who  constructs  an  artiflclal 
reservoir  on  his  premises,  in  which  he  col- 
lects and  retains  surface  waters  wholly  on 
bis  own  premises,  ifi  the  absolute  owner  there- 
of and  may  use  and  control  the  whole  there- 
of as  he  may  see  fit  so  long  as  he  does  no  In- 
jury thereby  to  others.  The  right  to  use 
SDch  waters  cannot  be  thus  confiscated  or 
interfered  with  by  the  state  or  the  public 
and  placed  In  the  custody  and  control  of  a 
state  engineer  any  more  than  could  the  land 
Itself  upon  which  such  water  happened  to  be. 
The  rlgbtCnl  owners  oif  riparian  lands  can- 
not be  thus  deprived  of  or  made  to  pay  for  a 
permit  to  use  what  under  the  law  rightfully 
belongs  to  them.  If  the  provisions  of  this 
statute  were  to  be  .enforced  according  to  Its 
terms,  the  owner  of  a  large  farm  could  not 
sink  an  artesian  well  or  even  dig  an  ordi- 
nary well  thereon  for  the  purposes  of  domes- 
tic use  without  first  obtaining  and  paying  for 
a  permit  to  do  so.  In  a  certain  limited  sense 
water  fiowlng  In  a  natural  stream  belongs 
to  the  public,  but  the  right  to  the  use  there- 
of is  the  subject  of  private  property  and 
ownership  by  riparian  owners  or  others  who 
have  lawfully  appropriated  the  same,  but  the 
use  thereof  may  be  regulated  by  law  and  by 
the  courts,  to  the  end  that  each  rightful 
user  and  appropriator  may  acquire  no  more 
thereof  ttian  his  fair  and  equitable  share. 

It  is  contended  by  respondents  that  section 
19  ia  unconstitutional  and  void  on  the  ground 
that  it  Interferes  with  the  free  use  of  pri- 
vate property  by  the  owner  thereof.  We  are 
of  the  opinion  that,  in  so  far  as  the  vested 
property  rights  in  and  to  the  use  of  water  is 


concerned,  this  section  of  the  statute  Is  void. 
The  private  owners  of  artesian  wells  and  ar- 
tificial reservoirs  and  ponds  and  riparian 
owners  and  other  lawful  approprlators  hav- 
ing a  vested  right  to  appropriate  and  use  c»- 
taln  waters  cannot  be  required  to  pay  for  and 
secure  a  permit  to  use  that  to  which  they 
have  a  vested  right  The  constitutionality  of 
a  law  is  to  be  determined  from  what  may 
be  done  thereunder,  not  from  what  has  or  is 
being  done  thereunder.  Sterritt  v.  Young, 
14  Wyo.  146,  82  Pac.  946,  4  L.  R.  A.  (N.  S.) 
169,  116  Am.  St  Rep.  994.  There  may  be 
streams  and  other  bodies  of  water  in  this 
state  containing  a  surplus  over  and  above 
what  might  be  legally  used  by  riparian  own- 
ers and  other  lawful  approprlators,  which 
might  be  the  subject  of  permit  under  the  pro- 
visions of  this  statute. 

[4]  It  is  also  contended  that  section  46 
of  the  act  In  question,  which  provides  that, 
when  a  party  entitled  to  the  use  of  water 
fails  to  beneficially  use  all  or  any  portion 
of  the  waters  claimed  by  him  for  a  period 
of  three  years,  such  unused  waters  shall 
revert  to  the  public.  Is  void  for  the  same 
reasons.  We  are  of  the  opinion  that  this 
section  Is  void  as  to  a  riparian  owner  but 
valid  as  to  one  who  is  no  more  than  an 
appropriator  without  riparian  right  A 
riparian  right  to  use  such  waters  of  a  fiowlng 
stream  cannot  be  lost  by  disuse. 

[C]  It  is  also  contended  that  section  16 
is  void  as  tending  to  deprive  individuals  of 
property  rights  and  property,  by  way  of 
costs  and  expenses,  without  due  process  of 
law.  We  are  also  of  the  opinion  that  this 
contention  is  well  taken.  This  section 
among  other  things  provides  that,  when  a 
suit  to  determine  water  rights  has  been  filed, 
the  court  shall  by  order  direct  the  State 
Engineer  to  make  a  complete  hydrographlc 
survey  of  said  stream  system,  and  that  the 
costs  and  expenses  thereof  be  apportioned 
pro  rata  among  all  the  parties  taking  waters 
from  said  stream  In  proportion  to  the  amount 
of  water  allotted  to  each.  It  is  a  matter  of 
common  knowledge  that  there  are  many 
streams  in  this  state,  including  the  stream  in 
question,  where  it  would  take  many  thousands 
of  dollars  to  make  such  a  survey.  A  riparian 
or  other  lawful  appropriator  lawfully  us- 
ing no  more  of  the  waters  of  said  stream 
than  Justly  entitled  to  could  not  be  required 
without  his  consent  to  pay  any  portioi^  of 
such  expense  without  being  deprived  of^ his 
property  without  due  process  of  law/Tsim- 
ply  the  filing  of  such  a  suit  is  not  'ramdent 
authority  to  so  deprive  him  of  his  prdperty. 
Such  a  procedure  could  only  result!  In  a 
fat  benefit  to  some  civil  engineer.       y 

[•]  It  is- further  contended  by  respon^dents 
that,  disregarding  the  unconstitutionality  of 
said  portions  of  said  act,  plaintiff's  com- 
plaint is  wholly  Insufllclent  for  any  purpose. 
We  are  of  the  opinion  that  this  complaint 
falls  to  state  any  kind  of  a  cause  of  action 


128 


143  NOBTHWESTERN  BBPOBTEB 


(S.D. 


upon  any  ijosslble  theory.  It  will  be  ob- 
served that  there  Is  contained  In  this  com- 
plaint the  allegation  that  plaintiff  Is  entitled 
to  divert  from  said  stream  1,000  miner's  inches 
of  water,  and  that  at  all  times  since  1890  plain- 
tiff and  its  predecessors  have  diverted  the 
full  amount  of  the  same  from  the  waters  of 
said  creek  and  have  at  all  times  appropri- 
ated the  whole  thereof  to  beneficial  nee. 
If  this  allegation  is  true,  It  is  wholly  im- 
material to  plaintiff  whether  other  appropri- 
ators  of  the  waters  of  said  stream  appropri- 
ate water  lawfully  or  not;  the  use  thereof 
under  such  circumstances  in  no  manner  con- 
flicts with  any  right  of  plaintiff.  Under  such 
circumstances  it  is  none  of  plaintiff's  business 
how  much  water  or  under  what  right  others 
appropriate  the  waters  of  said  stream  so 
long  as  plaintiff  obtains  the  full  amount 
coming  to  it,  which  it  alleges  it  does.  It 
is  only  conflicting  water  rights  that  'the 
courts  are  authorized  to  determine. 

[7]  Again,  it  will  be  observed  that  this 
is  not  an  action  to  determine  adverse  claims 
of  title  to  real  estate.  There  is  no  allega- 
tion or  claim  that  any  of  defendants  are 
claiming  any  kind  of  title  to  plaintiff's  acre 
of  land.  It  is  not  sufficient,  in  the  charac- 
ter of  action  sought  to  be  pleaded  here,  to 
state  that  plaintiff  has  a  water  right  and 
that-  defendants  have  some  water  right  ad- 
verse to  plaintiff,  but  which  right  of  defend- 
ants is  without  lawful  foundation.  This 
character  of  pleading  is  only  permitted  in 
actions  to  determine  adverse  claims  to  real- 
ty by  virtue  of  a  special  statute  upon  that 
subject  In  an  action  to  determine  con- 
flicting water  rights,  the  facts  which  show 
such  conflict  must  be  stated  in  the  pleading. 

Finding  no  error  in  the  record,  the  order 
and  judgmoit  appealed  from  are  affirmed. 


ACME  EARVESTINO  MAGH.  CO.  T. 
BROWN. 

(Supreme  Court  of  South  Dakota.    Oct  6, 
1913.) 

Sales  ({  279*)— Wabbartt— Ofkbation  and 
Effect. 

A  contract  with  a  manufacturer  of  har- 
vesting machinery  provided  that  his  agent 
should  aettle  for  all  machines  damaged  by  lack. 
of  care,  and  should  not  deliver  machinery  ex- 
cept upon  the  blank  form  furnished  by  the  com- 
pany, or  permit  any  machine  to  be  returned  un- 
til the  purchaser  had  complied  with  such  order, 
that  the  agent  was  to  give  every  purchaser  one 
of  the  manufacturer's  printed  warranties ;  fail- 
ing to  do  which  he  forfeited  the  manufacturer's 
warranty  to  him.  The  warranty  provided.  In 
case  a  machine  failed  to  fulfill  the'  warranty, 
for  notice  to  the  dealer  and  to  the  manufactur- 
er, and  for  reasonable  time  for  instructions  to 
be  given  or  to  put  the  machine  in  order,  and 
that  machinery  could  not  be  returned  without 
instructions  from  the  manufacturer.  The  agent 
gave  his  note  for  a  sample  machine,  which  he 
had  permitted  to  stand  exposed  to  the  weather, 
and  sold  it  without  requiring  the  purchaser  to 
sign  one  of  the  manufacturer's  orders.    It  was 


nnsatisfactory,  and  was  returned  without  any 
attempt  to  comply  with  the  requirement  of  the 
warranty  as  to  notice  to  the  manufacturer. 
Held,  that  the  warranty  to  the  dealer  did  not 
cover  the  machine  in  question  in  the  absence  of 
evidence  that  it  was  so  intended,  or  that  the 
defects  were  not  caused  by  the  exposure  to  the 
weather. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  Si  783-792 ;   Dec.  Dig.  |  279.»] 

Appeal  from  Circuit  Court,  Beadle  Coun- 
ty;   Alva  B.  Taylor,  Judge. 

Action  by  the  Acme  Harvesting  Machine 
Company  against  F.  M.  Brown.  From  a 
judgment  for  defendant,  and  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.  Reversed 
and  remanded,  with  instructions. 

Preston,  Wagner  &  Tym,  of  Mitchell,  for 
appellant  Null  &  BoyU,  of  Huron,  for  re- 
spondent 

POLLBT,  J.  On  or  about  the  Ist  day  of 
June,  1908,  the  plaintiff  and  defendant  enter- 
ed into  a  written  contract  whereby  the  de- 
fendant was  to  become  the  agent  of  the 
plaintiff  for  the  sale  of  its  harvesting  ma- 
chinery at  Huron,  S.  D.,  for  the  season  of 
1908.  By  the  terms  of  this  agreement  the 
defendant  was  to  keep  all  goods  supplied 
by  the  plaintiff  "well  stored  out  of  the 
weather,"  and  that  at  the  time  of  making 
settlement  under  the  contract  he  would 
"settle  for  all  machines  and  attachments 
used  as  samples,  damaged  by  lack  of  proper 
shelter  and  care  or  taken  from  original 
packages,  at  the  prices  specified  in  Exhibit 
B."  The  contract  contained  the  further 
stipulation:  "Said  agent  agrees  not  to  deliv- 
er any  machinery  except  upon  a  written 
order  or  blank  form  furnished  by  said  com- 
pany; also  not  to  exchange  or  permit  any 
machine  to  be  returned  or  refund  any  pay- 
ment, by  reason  of  an  alleged  defect  until 
purchaser  has  fully  complied  with  conditions 
of  said  order,  and  written  notice  has  been 
sent  to  said  agent  and  to  Acme  Harvesting 
Machine  Company,  Aberdeen,  and  reasonable 
time  allowed  to  remedy  any  alleged  defect 
And  said  agent  agrees  to  account  to  said 
company,  in  cash,  at  time  of  settlement,  for 
all  machines  delivered,  exchanged,  returned, 
or  on  which  payments  may  have  been  re- 
funded in  violation  of  the  foregoing." 

Certain  instructions,  which  were  made  a 
part  of  the  contract  contained  the  following: 
"You  (meaning  the  defendant)  are  to  give 
every  purchaser  one  of  our  printed  war- 
ranties with  each  machine  you  sell,  which 
will  be  sufficient  guarantee  that  the  ma- 
chine will  work  as  represented;  but  1'  you 
fall  to  give  the  purchaser  our  printed  war- 
ranty, showing  just  what  the  machine  is 
warranted  to  do,  you  thereby  forfeit  our 
warranty   to  you."       ' 

This  warranty  was  printed  on  the  back 
of  the  contract  and  was  as  follows:  "Any 
machine  of  our  make  is  guaranteed  to  do 
good  and  efficient  work  for  which  it  is  in- 
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taided  wben  properly  operated.  Tbe  pur- 
chaser shall  have  one  day  to  give  It  a  fair 
trial;  should  the  Implement  then  fall  to 
fulfill  this  warranty,  notice  Is  to  be  g^ven 
at  once  to  the  dealer  from  whom  the  ma- 
chine was  purchased,  and  after  the  dealer 
has  used  his  best  elforts,  and  should  the 
machine  still  fall  to  fulfill  the  warranty, 
then  both  the  purchaser  and  the  dealer  are 
to  give  Immediate  notice  to  Acme  Harvest- 
ing Machine  Company,  at  Peoria,  Illinois, 
or  their  authorised  general  ai;ent,  stating 
wherein  the  machine  falls  to  fulfill  the 
warranty,  and  a  reasonable  length  of  time 
is  to  be  allowed  for  Instructions  to  be  giv- 
en, or.  If  necessary,  the  sending  of  a  person 
to  put  it  in  order  or  to  remedy  the  defects, 
If  any,  the  purchaser  rendering  any  neces- 
sary assistance  and  furnishing  suitable 
means,  etc.,  when.  If  It  cannot  be  made  to 
fulfill  the  warranty,  he  shaU  return  It  to 
the  place  where  received,  free  of  charge, 
and  la  as  good  condition  as  when  received, 
and  a  new  machine  will  be  given  in  its  place, 
or  the  notes  and  money  will  be  refunded. 
Under  no  circumstances  will  the  machine 
be  allowed  to  be  returned  without  an  un- 
derstanding and  direct  Instructions  from 
Acme  Harvesting  Machine  Company.  If  no- 
tice of  difficulty  is  not  received,  as  above 
stated.  It  will  be  conclusive  evidence  of  sat- 
IsfactiOD." 

At  the  time  of  making  the  contract,  plain- 
tiff shipped  to  defendant  a  machine,  describ- 
ed as  "one  8-foot  Acme  Queen  Binder,  with 
tongne  truck."  This  machine  was  set  up 
by  the  defendant  in  his  yard,  and  used  by 
him  as  a  sample  machine  during  tbe  season 
of  1908.  In  October  of  that  year  plaintiff 
and  defendant  had  a  settlement,  and  de- 
fendant, having  this  machine  on  hand,  pur- 
chased It  from  plaintiff.  In  accordance  with 
the  terms  of  the  agency  contract,  and  gave 
plaintiff  the  note,  payable  November  1, 
1909;  that  Is  the  subject  of  this  action. 
Tbe  machine,  after  being  set  up  In  defend- 
ant's yard  In  June,  1908,  was  allowed  to 
stand  there  In  the  weather  until  about  the 
1st  day  of  August,  1909,  when  he  sold  it 
The  purchaser  Immediately  took  It  to  a  farm, 
about  seven  miles  from  Huron,  where  he 
attempted  to  harvest  a  field  of  grain  with 
It.  ITefendant  procured  a  field  man  of  plain- 
tiff's, whose  business  It  was  to  set  up  and 
start  plaintiff's  harvesting  machines,  to  go 
wltb  the  purchaser  to  set  up  and  start  the 
mnf^iiTf  In  question.  This  he  attempted  to 
do:  bat  the  machine  would  not  work,  and 
on  the  next  day  «r  the  day  following  the 
pnrcbaser,  without  giving  defendant  or  plain- 
tiff any  notice  that  the  machine  was  defec- 
tive, other  than  a  telephone  message  to  de- 
fendant, to  the  effect  that  the  machine  would 
not  work,  and  that  he  was  on  the  road  fetch- 
ing It  back,  hauled  It  back  to  Huron,  and 
left  It  standing  on  the  right  of  way  of  the 
Northwestern  Railway  track.  The  evidence 
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shows  that  the  machine  wonld  cut  and 
elevate  the  grain  and  press  the  bundle,  but 
that  It  would  not  tie  the  knot  The  only 
defect  In  the  machine,  as  it  appears  from 
the  evidence,  was  that  "the  needle  wouldn't 
get  far  enough  to  the  knotter  to  let  It  tie." 
Whether  this  was  the  result  of  an  Inherent 
defect  In  the  machine  Itself,  or  whether  it 
was  caused  by  the  machine  having  stood 
out  In  the  weather  for  so  long  a  period  of 
time,  does  not  appear;  but  the  purchaser 
of  the  machine  testified  that  when  they 
took  it  Into  the  field,  and  tried  to  make  It 
work,  they  found  they  "had  to  take  It  pretty 
near  all  apart  to  get  the  rust  off  of  It" 

No  attempt  was  made  by  the  defendant, 
or  his  vendee,  to  repair  or  replace  the  defec- 
tive part  of  the  binder;  neither  did  either 
of  them  attempt  to  comply  with  tbe  condi- 
tions of  the  warranty,  by  giving  notice  to 
the  plaintiff  company,  at  Peoria,  IlL,  or  to 
any  of  Its  authorized  agents,  stating  where- 
in the  machine  failed  to  fulfill  the  warranty, 
or  allow  any  time  whatever  for  Instructions 
to  be  given  or  for  the  sending  out  of  a  per- 
son to  put  the  machine  In  order,  or  to  reme- 
dy the  defects.  In  fact  defendant  did  not 
give  the  purchaser  of  the  machine  ohe  of 
plaintiff's  printed  warranties  at  the  time  of 
the  sale,  nor  did'  he  require  him  to  sign  a 
written  order  blank  furnished  by  the  plain- 
tiff, as  he  was  expressly  required  to  do  by 
the  terms  of  his  contract  During  the  week 
that  the  machine  was  returned,  defendant 
notified  one  of  plalntifTs  salesmen,  known 
as  a  blockmad,  that  the  machine  had  been 
returned,  on  the  "ground  that  they  could 
not  make  It  work,"  and  on  the  7th  day  of 
the  following  month  defendant  notified  the 
company,  by  writing  to  Its  general  agent  at 
Aberdeen,  S.  D.,  as  follows:  "Huron,  S.  D., 
Sept  7,  1909.  Acme  Harvest  Co.,  Aberdeen, 
S.  D.  Gents — On  July  31st  I  sold  to  Ben 
and  George  Myers  one  8-foot  Acme  binder, 
and  let  your  man  Wheeler  go  out  and  start 
the  binder,  and  get  settlement  for  same, 
which  he  did  not  do,  and  the  next  day  the 
above  parties  returned  the  binder,  claiming 
the  same  would  not  work.  Now,  I  gave, 
a  note  for  the  binder,  payable,  I  think,  Oc- 
tober 1,  1909,  for  $120,  which  I  will  refuse 
to  pay,  as  you  people  did  not  make  the 
binder  work  as  guaranteed  by  you,  and  the 
binder  la  here  at  your  disposal,  so  please 
have  this  note  cancelled  and  returned  to  me. 
Tours  truly,  F.  M.  Brown." 

The  defendant,  In  his  answer,  admitted  the 
execution  of  the  note,  then  set  up  the  war- 
ranty above  quoted,  and  pleaded  a  breach 
thereof  as  a  defense  to  the  note.  At  the 
close  of  all  the  evidence,  the  court  direct- 
ed a  verdict  for  the  defendant  and  Judg- 
ment was  entered  accordingly.  Plaintiff's 
motion  for  a  new  trial  was  based  upon  al- 
leged errors  of  law  In  the  admission  and  ex- 
clusion of  evidence  by  the  trial  court,  and 
upon  the  Insufficiency   of  the  ^evidence  ito 
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support  the  verdict  In  the  latter  conten- 
tion, we  are  of  the  opinion  that  appellant 
is  right  In  the  first  place,  the  defendant 
did  not  purchase  the  machine  in  question 
under  the  express  warranty  set  out  on  the 
back  of  the  agency  contract  This  machine 
was  one  that  was  furnished  by  the  plaintiff 
to  the  defendant  as  a  sample  to  be  used  by 
him  in  making  sales  of  other  machines,  and 
the  undisputed  evidence  shows  that  it  was 
under  the  clause  of  the  contract  first  above 
quoted,  that  the  machine  in  question  was 
purchased  by  defendant  at  the  termination 
of  the  season's  contract  There  is  no  evi- 
dence to  show,  and  it  is  not  to  be  presumed, 
that  the  plaintiff  furnished  this  machine 
to  the  defendant  to  be  used  by  him  as  a 
sample,  and  to  be  left  standing  out  in  the 
weather  for  one  or  any  number  of  seasons, 
as  the  case  might  be,  and  then  warrant  it 
to  do  efficient  work.  It  would,  at  least  be 
Incumbent  upon  the  defendant  to  show  that 
the  defects  that  were  found  In  the  machine, 
when  they  undertook  to  use  it  existed  when 
it  was  delivered  to  the  defendant  by  the 
plaintiff. 

There  is  nothing  whatever  in  the  record 
to  support  defendant's  theory  that  the  spe- 
cial warranty  and  accompanying  conditions 
above  set,  out  were  intended  to  apply  to  the 
machine  in  question.  This  is  apparent  from 
the  conduct  of  the  defendant  himself,  for, 
when  he  sold  the  machine,  he  did  not  re- 
quire the  purchaser  to  sign  one  of  plaintiff's 
written  orders,  or  make  any  ai:tempt  to  com- 
ply with  the  conditions  of  the  warranty, 
or  to  plead  or  prove  any  matter  that  would 
give  him  the  right  of  rescission. 

These  views  render  it  unnecessary  to  con- 
sider the  other  assignments  of  error.  The 
judgment  and  order  appealed  from  are  re- 
versed, and  the  case  is  remanded,  with  in- 
structions to  the  trial  court  to  enter  Judg- 
ment for  the  plaintiff  for  the  amount  sued 
for,  and  for  costs. 

McCOX,  J.,  concurs  in  result 


ROPER  et  al.  v.  NOEL  et  aL 

(Supreme  Court  of  South  Dakota.    Oct  7, 
1913.) 

1.  Fraud  (|  41*)— Deckw^-Conspibaot. 

Where  plaintiff  sued  defendants  for  fraud, 
alleging  deceit  and  miarepreaentation  in  an  ex- 
change of  certain  real  property  for  a  stock  of 
goods,  an  allegation  of  conspiracy  to  defraud 
plaintiff  did  not  change  the  gist  of  the  action. 
[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  a  36,  37;   Dec.  Dig.  {  41.*] 

2.  Fraud  (i  64*)— Dbceit—Evidencb— Ques- 
tion FOB  JUBT. 

Where,  in  an  action  for  fraud  in  an  ex- 
change of  property,  the  evidence  of  fraud  aa 
to   one  of  the   defendanta  waa   wholly   conjec- 


tural, it  was  error  to  submit  the  case  to  the 
jury  as  to  him. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig-  §§  65%,  67-71;  Dec  Dig.  S  64.»] 

3.  Fbaud  (S  8*)— False  Repbesentations— 

EXCHAROE  OF  PBOPEBTT. 

Defendant  N.,  having  certain  real  property 
in  the  northeast  quarter  of  section  30  of  a 
specified  townahip  for  exchange,  offered  it  to 
plaintiffs.  One  of  the  plBintifa  came  to  look 
at  it  at  a  time  when  N.  waa  away,  and  defend- 
ant E.,  who  had  hia  office  with  N.,  attempted  to 
ahow  the  property,  but  showed  property  in  the 
Bouthwest  quarter  of  section  17  instead.  On 
N.'a  return  he  wrote  plaintiffs  that  the  "wrong 
quarter"  had  been  shown,  but  told  him  iSiat  de- 
fendant E.  desired  to  complete  the  exchange  if 
he  would  do  so  without  seeing  the  proper  land. 
Held,  that  the  fact  that  defendant  N.  did  not 
notify  plaintiffs  that  the  "wrong  section"  had 
been  shown  was  insufficient  to  charge  him  with 
the  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §  8;    Dec.  Dig.  §  9.*] 

4.  Fbaud  (|  65*) —Deceit  — Exchanos  of 
Pbopebtt— False  Repbesentations. 

Where  plaintiff,  contemplating  a  change  of 
stock  of  goods  for  real  property,  went  to  ex- 
amine the  land,  and,  knowing  that  he  was  deal- 
ing with  strangera,  failed  to  inquire  as  to  the 
location,  which  he  could  have  easily  done,  and 
was  ahown  the  wrong  property,  it  was  error, 
in  a  subaequent  action  for  deceit,  to  refuse  to 
charge  that  if  the  means  of  knowledge  were 
at  hand  and  equally  available  to  both  parties 
and  the  subject-matter  was  open  to  inspection 
of  both,  and  there  was  no  fiduciary  relation  or 
warranty  of  facts,  the  burden  waa  on  plaintiff 
to  ahow  that  he  availed  himaelf  of  the  means 
of  information  at  hand  before  he  would  be 
heard  to  say  that  he  had  been  deceived  by  de- 
fendant's misrepresentations;  that  where  there 
is  fraud  on  one  side  and  inattention  to  reason- 
ably guard  his  interest  on  the  other,  and  but 
for  the  latter  feature  the  frand  would  have 
been  ineffective,  and  loss  occurs  to  the  inex- 
cusably negligent  one,  he  is  without  remedy, 
and  if  plaintiff,  after  being  notified  of  the  mis- 
take, did  not  exercise  prudence  of  an  ordinary 
man,  but  completed  the  deal  rashly  and  negli- 
gently, be  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §»  72-74;    Dec.  Dig.  S  65.*] 

5.  Tbial  (i  253»)— What  Constitutes— Ex- 
change OF  Fbopebty  —  Inbtbuctions  — 
* 'Deceit  ** 

Civ.  Code,  §  1201,  declares  that  actual 
fraud  may  consist  of  a  positive  assertion,  in 
a  manner  not  warranted  by  the  information  of 
the  person  making  it,  of  that  which  is  not  true, 
though  he  believes  it  to  be  true,  and  section 
1293,  subd.  2,  defines  "deceit"  as  the  assertion 
as  a  fact  of  that  which  is  not  true  by  one  who 
has  no  reasonable  ground  for  believing  it  to 
be  true.  Held,  that  where  plaintiffs  were  in- 
duced to  exchange  stock  of  goods  for  real  prop- 
erty by  one  of  the  defendants  showing  prop- 
erty in  a  different  section  from  that  transfer- 
red to  plaintiffs,  an  instruction  that  if  such  de- 
fendant showed  plaintiff  the  wrong  land  either 
knowingly  or  without  knowing  what  land  be 
waa  showing,  and  then  or  afterwards  repre- 
sented to  plaintiff  that  he  was  showing  or  had 
shown  him  the  proper  section,  and  plaintiff 
without  information  to  the  contrary  believed 
such  repreaentation,  and  made  the  trade  be- 
lieving It  to  be  true,  and  waa  damaged  thereby, 
then  plaintiff  waa  entitled  to  recover  was  er- 
roneoua  as  authorizing  the  jury  to  return  a 
verdict  against  such  defendant  though  he  was 
warranted  in  his  representation  by  the  infor- 
mation  that  he   had,  and  though  he  had  rea- 
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sonable  gronnd  for  believing  tjhat  tiii  informa- 
tion waa  true. 

[Ed.  Note.— or  otlier  caaea,  aee  Trial,  Cent 
Dig.  H  613-623:    Dec.  TAg.  i  253.* 

For  other  definitioni,  see  Words  and  Pliraa- 
es,  voL  3,  pp.  2943-2954;  vol.  8,  p.  7666;  toL 
2,  pp.  1894-1896;    vol.  8,  p.  7629.] 

Appeal  from  Circalt  Conrt,  H7«le  Cloimty; 
I^rman   T.   Bouclter,   Judge. 

Action  by  C.  EL  Roper  and  another  against 
Charles  B.  Noel  and  other&  Judgment  for 
plalntUTs,  and  defendants  appeal.  Reversed 
and  remanded. 

Boyce,  Warren  &  Falrbank,  of  Sioux  Falls, 
for  appellants.  M.  H.  O'Brien  and  Boyal 
G.  Johnson,  both  of  Pierre,  for  respondents. 

QATES,  J.  The  defendant  J.  H.  Corey,  a 
resident  of  Nebraska,  owned  tbe  N.  EL  %  of 
section  30,  township  112,  range  80,  in  Hughes 
county,  S.  D.  He  placed  the  land  with  the  de- 
fendant Noel,  a  real  estate  dealer  of  High- 
more,  S.  D.,  for  sale  or  trade.  PlaintilTs 
lived  at  Ft.  Dodge,  Iowa.  They  ownfed  a 
dgar  store.  They  advertised  in  a  newspaper 
their  store,  offering  to  trade  for  South  Dako- 
ta real  estate.  Corey  saw  this  advertisement, 
and  wrote  Roper  that  he  had  a  piece  of  land 
In  Hughes  county,  S.  D.,  and  that  Noel  was 
looking  after  it  for  him.  Corey  wrote  Noel 
about  the  matter,  and  Noel  wrote  Roper  that 
he  was  instructed  to  show  the  land;  that 
he  had  full  authority  to  deal  for  their  store 
if  the  same  invoiced  $2,000.  Roper  then  wrote 
Noel  that  he  would  come  up  and  look  at  the 
land,  and  also  sent  a  telegram.  This  telegram 
came  while  Noel  was  away.  Defendant  El- 
liot had  a  desk  in  Noel's  office.  They  were 
not  in  partnership.  EHllot  testifled  that  he 
sometimes  took  care  of  Noel's  business  when 
he  was  gone,  the  same  as  he  did  for  other 
land  men;  that  they  had  such  arrangement 
with  each  other.  Noel  testifled  that  he  did  not 
think  there  was  ever  any  arrangement  such 
as  that,  and,  "taking  as  a  general  statement, 
Elliot  would  be  mistaken,"  and  that  he  did 
Dot  remember  of  Elliot  ever  taking  care  of 
any  land  for  him.  Elliot  opened  the  telegram 
and  fotmd  that  Roper  would  be  at  Pierre 
the  next  morning,  and  wanted  Noel  to  meet 
Urn.  Elliot  at  this  time  knew  nothing  about 
tbe  land  or  the  iustructlons  to  Noel.  He 
looked  up  tbe  correspondence,  but  was  unable 
to  find  any  description  of  the  land.  He  knew, 
however,  tbat  Corey  had  at  one  time  owned  a 
qoarter  section  in  section  30,  township  112, 
range  80,  and  be  thought  that  it  was  the 
S.  W.  \i.  He  went  to  Pierre  and  met  Roper 
at  tbe  hotel,  telling  him  that  Noel  was  away, 
and  that  he  would  try  to  show  him  the  land. 
With  the  aid  of  a  map  they  drove  out  to  the 
proper  township  and  tried  to  find  section  30. 
Roper  did  not  know  the  description  of  the 
land,  and  neither  be  nor  Elliot  had  ever  been 
in  the  vicinity.  On  the  way  they  passed  a  lit- 
tle frame  house  which  it  afterwards  developed 
belonged  to  Valentine  Buell,  and  was  on  the 


S.  W.  \i,  section  16.  They  located  what 
they  thought  was  the  S.  W.  M.  of  section  30. 
Elliot  testifies  tliat  he  then  told  Roper  they 
had  better  go  over  to  tliat  house  to  find  out 
where  they  were;  that  he  did  not  talk  to 
Buell,  and  that  Roper  did,  and  that  Roper 
went  and  asked  Um  the  location.  This  Ro- 
per denied.  They  then  drove  back  to  Pierre, 
and  Roper  made  inquiries  as  to  the  prices  of 
land.  They  went  back  to  Highmore  that 
night,  and,  Noel  having  not  yet  returned, 
Roper  talked  over  the  trade  with  Elliot  and 
then  went  baCk  to  Ft  Dodge,  Iowa.  When 
Noel  returned,  ESIlot  told  him  what  he  had 
done,  and  said  that  he  had  shown  Roper 
tbe  S.  W.  %  of  section  30.  Noel  at  once  told 
him  tbat  be  had  shown  Roper  tbe  wrong 
quarter,  and  tbat  it  was  the  N.  E.  %  of  sec- 
tion 30  that  Corey  owned.  There  is  nothing 
to  show  that  Noel  at  that  time  knew  Roper 
had  been  shown  land  in  section  17.  It  does 
not  appear  tbat  Noel  and  Elliot  ever  talked 
about  this  land  until  after  Rooer  came  to 
Pierre.  Noel  claimed  that  he  told  Elliot  he 
would  not  put  any  money  in  the  transaction, 
but  Elliot  was  anxious  to  go  ahead  with  the 
trade  Iiimself.  Noel  wrote  Roper  as  follows 
(omitting  date,  address  and  signature):  "I 
am  indeed  sorry  that  I  did  not  see  you  last 
Tuesday  but  was  obliged  to  go  to  Nebraska 
to  close  a*  deal.  Mr.  Elliot  who  has  a  desk 
in  my  office  did  the  best  that  he  was  able 
to  do  and  upon  receipt  of  your  wire  Jumped 
into  the  collar.  The  difficulty  now,  as  It  ap- 
pears to  me,  is  that  he  has  showed  you  the 
wrong  quarter.  He  says  that  you  will  deal 
regardless  of  his  error.  The  only  quarter 
that  Mr.  Corey  now  owns  in  the  township  is 
the  N.  E.  %  of  30—112—80.  If  you  stUl 
wish  to  deal  I  will  arrange  matters  so  that 
yon  can  close  it  up  the  first  of  next  week. 
I  have  sent  the  abstract  to  Pierre  for  con- 
tinuation and  expected  it  back  to-day.  It  did 
not  come  to-night  but  will  see  that  it  goes 
forward  to  you  to-morrow.  The  deed  I  will 
send  to  your  Iowa  Savings  Bank  with  in- 
structions that  same  is  to  be  turned  to  you 
upon  Mr.  Elliot's  personal  order  when  you 
have  deposited  bill  of  sale  to  your  stock  and 
fixtures  in  said  bank."  Elliot  took  this  letter 
to  Roper,  and  Roper  testifled  that  BUiot 
told  him  they  had  been  on  section  SO,  and 
the  the  N.  E.  %  lay  northeast  of  the  S.  W. 
Vi  which  they  had  been  on.  Roper  satisfied 
himself  from  the  map  that  he  had  seen  the 
S.  W.  %,  and  went  ahead  with  the  trade. 
Upon  the  consummation  of  the  trade,  Elliot  re- 
ceived $160  commission  and  Noel  got  $100 
commission.  It  developed  that  EHliot  and 
Roper  had  been  upon  section  17  of  the  same 
township,  Instead  of  section  30.  The  evidence 
tended  to  show  that  the  N.  E.  %  of  section 
17  was  of  about  the  same  quality  as  tbe  S. 
W.  %,  but  that  section  30  was  in  the  hills 
near  tbe  Missouri  river,  and  was  of  much 
less  value  than   land  in  section  17.     Noel 
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never  saw  Roper  until  the  time  of  the  trial. 
Ifbe  defendant  Corey  was  not  served  with 
process.  The  Jury  returned  a  verdict  against 
defendants  Elliott  and  NoeL  Judgment  was 
entered  thereon,  and  from  such  Judgment  and 
order  denying  a  new  trial,  defendant  Noel 
appeals. 

[1]  This  Is  an  action  for  fraud,  deceit,  and 
misrepresentation.  Incidentally  a  conspiracy 
is  alleged  on  the  part  of  defendant,  and  it  is 
urged  on  the  part  of  appellant  that  no  con- 
spiracy was  proven.  But  the  allegation  of 
conspiracy  does  not  change  the  real  gist  of 
the  action.  Lovelett  v.  Heumpfner,  141  N.  W. 
1080.  The  other  grounds  of  appeal  are  the 
InsuflSdency  of  evidence  to  sustain  the  ver- 
dict, and  errors  instructing  and  in  failing  to 
instruct  the  jury.  We  are  of  the  opinion  that 
there  was  not  sufficient  evidence  connecting 
Noel  with  the  alleged  fraud  and  deceit  to 
justify  the  verdict 

[2]  Considering  the  evidence  in  the  light 
most  favorable  to  respondent,  the  connection 
of  Noel  with  the  fraud  and  deceit.  If  any, 
rests  solely  upon  conjecture.  In  such  a  situ- 
ation the  case  should  not  be  submitted  to 
the  jury.  Scott  v.  Boyne  City,  O.  &  A.  B. 
Co.,  169  Mich.  265,  135  N.  W.  110. 

[3]  It  Is  urged  that  because  Noel  said  in 
his  letter  "he  has  showed  you  the  wrong 
quarter"  that  the  Inference  is  thrft  Noel  led 
Roper  to  believe  the  land  showed  was  anoth- 
er quarter  of  section  30,  and  that  he  should 
have  said  "he  has  showed  you  the  'wrong 
section.' "  Even  if  Noel  knew  that  the  land 
shown  was  not  in  section  30,  it  would  not 
necessarily  follow  that  by  the  use  of  the  term 
"wrong  quarter"  such  would  be  the  inference. 
It  is  a  matter  of  common  knowledge  that  160 
acres  of  land  are  commonly  referred  to  as 
"a  quarter"  or  "a  quarter  section."  The 
use  of  the  words  "wrong  quarter"  in  the  let- 
ter to  Roper  conveys  no  impression  to  our 
minds  that  Noel  was  trying  to  mislead  Roper. 
Wherever  the  true  land  was  situated  it  would 
have  been  the  natural  thing  for  Noel,  or  any 
real  estate  man,  to  refer  to  the  land  shown 
as  "the  wrong  quarter." 

It  Is  further  argued,  because  Noel  testified 
that  he  did  not  have  anything  further  to  do 
with  the  deal,  and  it  subsequently  appeared 
that  upon  settlement  with  Corey  he  received 
$100  for  this  transaction,  that  the  rule,  "Fal- 
8U8  In  uno,  falsus  in  omnibus,"  should  be  ap- 
plied. But  as  before  stated,  we  are  of  the 
opinion  that  the  evidence  connecting  Noel 
with  the  fraud  rests  solely  on  conjecture,  and 
for  that  reason  the  verdict  may  not  stand. 

[4]  We  are  of  the  opinion  that  the  court 
erred  in  denying  the  third,  sixth,  and  thir- 
teenth requested  instmctions,  which  are  as 
follows: 

"(3)  If  the  means  of  knowledge  are  at 
hand  and  equally  available  to  both  parties, 
and  the  subject-matter  is  open  to  inspection 
of  both  parties  alike,  and  there  are  no  fidu- 
ciary or  confidential  relations,  and  no  war- 


ranty of  the  facta,  the  injured  party  must 
show  that  he  has  availed  himself  of  the 
means  of  information  existing  at  the  time  of 
the  transaction  before  be  will  be  heard  to 
say  that  he  has  been  deceived  by  the  mis- 
representations of  the  other  party." 

"(6)  Where  there  is  fraud  on  one  side  and 
Inattention  to  reasonably  guard  his  interests 
on  the  other,  and  but  for  the  latter  feature 
the  former  would  have  been  ineffective,  and 
loss  occurs  to  the  inexcusably  negligent  one, 
he  Is  without  remedy." 

"(13)  If  you  find  that  the  plaintiff  after  be- 
ing notified  of  the  mistake  did  not  exercise 
the  prudence  of  an  ordinary  man,  but  went 
ahead  with  the  deal  rashly  and  negligently, 
he  cannot  recover," 

We  believe  these  requested  Instructions 
properly  state  the  law  of  the  case  upon  the 
subjects  therein  expressed,  and  that  the 
same  were  not  substantially  covered  by  the 
fourth  division  of  the  charge  as  given  be- 
low.- It  seems  to  us  that  a  person  of  ordi- 
nary prudence  in  dealing  with  strangers 
would  have  inquired  of  Valentine  Buell  as  to 
the  location  of  his  land.  If  Roper  had 
done  this,  he  admits  that  he  would  have 
known  he  never  was  on  section  30. 

The  court  Instructed  the  jury  as  follows: 

"(1)  The  plaintiff  in  this  case  seeks,  as 
you  know,  to  recover  damages  against  the 
defendants  0.  E.  Noel  and  Walter  A.  Elliot 
because  he  claims  that  these  defendants 
knowingly  induced  him  to  buy  a  certain 
piece  of  land,  to  wit:  The  northwest  quar- 
ter of  section  30,  township  112,  range  80,  In 
Hughes  county,  in  this  state,  and  obtained 
his  property  by  misrepresenting  to  him  that 
this  land  in  section  30  was  land  which  was 
shown  to  him  and  represented  to  him  to  be 
section  30,  in  Hughes  county,  S.  D. 

"(2)  The  defendants,  on  the  other  hand, 
have  filed  an  answer  denying  each  and  every 
allegation  of  the  plaintiff's  complaint,  and  I 
Instruct  you  that  the  burden  of  proof  is  upon 
the  plaintiff  to  prove  by  a  'fair  preponderance 
of  evidence,  the  truth  of  his  claim  for  dam- 
ages, both  as  to  whether  he  is  entitled  to 
any  damages  at  all,  and,  if  so,  the  amount 

"(3)  If  you  believe  from  the  evidence  that 
the  defendant  Elliot  showed  the  plaintiff  the 
wrong  land,  either  knowingly  or  without 
knowing  what  land  he  was  showing,  and  at 
the  same  time  or  afterwards  represented  to 
the  plaintiff  that  he  was  showing  him,  or 
had  shown  him,  the  northwest  quarter  of 
section  30,  or  some  part  of  section  30,  and 
that  the  plaintiff,  without  information  to  the 
contrary,  believed  that  representation  and 
made  the  trade  believing  It  to  be  true,  and 
was  damaged  thereby,  then  the  plaintiff 
should  have  a  verdict  for  his  damages,  or 
whatever  damage  you  find  he  sustained  aa 
a  result  of  that  act,  if  yon  do  so  find. 

"(4)  If  you  believe  from  the  evidence  that 
when  the  plaintiff  was  notified  by  Mr.  Noel 
that  he  had  been  shown  the  wrong  quarter. 


S.D.) 


ROPEB  ▼.  NOEL 


133 


and  I  believe  there  Is  no  dispute  In  tbe  evi- 
dence bat  that  he  was  notified  by  Mr.  Noel 
that  he  had  been  shown  the  wrong  quarter, 
if  he  was  Informed  or  had  reason  to  believe 
tbat  he  had  been  shown  some  part  of  sec- 
tion 30,  and  If  you  believe  from  the  evidence 
that  the  plaintiff  completed  the  deal  knowing 
or  having  reason  to  believe  that  he  had  never 
seen  section  30  at  all,  then  he  was  guilty  of 
contributory  negligence  and  cannot  recover, 
because  he  could  not  then  claim  he  had  acted 
on  the  representations  of  the  defendant 

"(5)  As  to  the  defendant  Noel,  I  instruct 
yon  the  plaintlfT  cannot  recover  against  him 
unless  you  believe  from  the  evidence  tliat 
the  plaintiff  is  entitled  to  a  verdict  against 
Elliot,  and  that  Noel  knowingly  assisted  El- 
liot in  making  the  deal.  If  you  do  believe 
that  Noel  assisted  in  the  deal  or  authorized 
Elliot  to  act  for  him,  then  be  would  be  lia- 
ble if  Elliot  is.  If  your  verdict  should  be 
for  the  plaintiff,  it  will  be  your  duty  to  find 
the  value  of  the  land  he  received,  and  then 
find  the  value  of  the  property  that  he  gave 
for  It,  then  add  the  $1,600  mortgage  which 
he  assumed,  and  if  the  sum  of  the  goods  and 
fixtures  is  greater  than  the  value  of  the 
land,  that  difference  would  be  tbe  plaintifTa 
damages. 

"(6)  In  this  case  there  might  be  one  of 
three  verdicts.  If  you  find  the  plaintiff  is 
entitled  to  recover  at  all,  you  may  find  for 
the  plaintiff  on  all  the  issues  and  assess  his 
damages  at  whatever  you  find  them  to  be. 

"(7)  The  form  wUl  be :  'We,  the  Jury,  find 
for  the  plaintiffs  and  against  the  defendants 

and  assess   damages   at  ,'   whatever 

sum  you  find  his  damages  to  be,  if  you  do  so 
find.  If  you  do  not  believe  from  the  evi- 
dence that  Mr.  Noel  participated  in  tbe 
transaction,  and  that  tbe  defendants  made 
this  trade  as  the  result  of  a  misrepresenta- 
tion on  the  part  of  EUlot,  you  verdict  will 
be— that  is,  If  you  do  not  believe  from  the 
evidence  that  Noel  assisted  in  the  trans- 
action and  did  not  authorize  Elliot  to  act  in 
his  behalf,  then  you  could  not  find  a  verdict 
in  any  event  against  Noel,  and  your  ver- 
dict should  be,  if  you  find  for  the  plaintiff: 
'We,  the  jury,  find  for  the  plaintiff,  and 
against  the  defendant  Elliot  and  assess  dam- 
ages at ,'  whatever  sum  you  find.    If 

fou  find  that  Noel  was  not,  and  Elliot,  was 
not,  implicated  as  I  have  stated,  then  your 
verdict  will  be:  'We,  the  jury,  find  for  the 
defendants.' 

"(8)  Ton  are  the  judges  in  this  case.  Take 
the  evidence  and  consider  it  fairly  and  fully, 
both  as  to  what  Elliot  and  No^  did,  and  take 
the  testimony  of  all  the  witnesses  on  the 
question  of  value.  If  you  come  to  that,  and 
let  your  verdict  be  In  accordance  with  the 
evidence  as  near  as  yon  can  make  it 

"(9)  I  will  instruct  you  further  that  If 
you  should  fall  to  find  from  the  evidence  that 
tbe  defendant  Noel  actively  assisted  or  par- 
ticipated In  thla  transaction,  but  do  believe 


from  the  evidence  that  he  authorized  Elliot 
and  completed  the  transaction  knowing  that 
Bnilot  had  misrepresented  to  the  plaintiff  the 
land  shown,  then  in  that  case  Noel  will  be 
guilty  also,  but  not  otherwise." 

[6]  Before  retiring,  one  of  the  jurors  ex- 
pressed an  uncertainty  as  to  the  charge,  and 
the  court  restated  paragraph  3.  The  third 
paragraph  of  the  instructions  as  given  was 
misleading. 

The  sections  of  the  Civil  Code  bearing  upon 
such  said  subject  are  as  follows:  "Sec. 
1201.  Actual  fraud,  within  tbe  meaning  of 
this  chapter,  consists  in  any  of  the  following 
acts,  committed  by  a  party  to  the  contract, 
or  with  his  connivance,  with  Intent  to  de- 
ceive another  party  thereto,  or  to  induce  him 
to  enter  into  the  contract:  1.  The  sugges- 
tion, as  a  fact,  of  that  which  Is  not  true,  by 
one  who  does  not  believe  it  to  be  true.  2. 
The  positive  assertion  in  a  manner  not  war- 
ranted by  the  information  of  the  person  mak- 
ing it,  of  that  which  is  not  true,  though  he 
believe  it  to  be  tm&  3.  The  suppression  of 
that  which  is  true,  by  one  having  knowledge 
or  belief  of  the  fact  4.  A  promise  made 
without  any  intention  of  performing  It;  or, 
6.  Any  other  act  fitted  to  deceive." 

"Sec.  1292.  One  who  willfully  deceives  an- 
other, with  intent  to  Induce  him  to  alter  bis 
position  to  his  injury  or  risk,  is  liable  for 
any  damage  which  he  thereby  suffers. 

"Sec.  1293.  A  deceit  within  the  meaning 
of  the  last  section  is  either :  1.  Tbe  sugges- 
tion, as  a  fact  of  that  which  is  not  true, 
by  one  who  does  not  believe  it  to  be  true.  2. 
Tbe  assertion,  as  a  fact,  of  that  which  is  not 
true,  by  one  who  has  no  reasonable  ground 
for  believing  it  to  be  true.  3.  The  suppres- 
sion of  a  fact  by^  one  who  is  bound  to  dis- 
close it,  or  who  gives  Information  of  other 
facts  which  are  likely  to  mislead  for  want 
of  communication  of  that  fact;  or,  4.  A 
promise  made  without  any  intentton  of  per- 
forming." 

The  facts  would  seem  to  make  subdivision 
2  of  section  1201,  and  subdivision  two  of 
section  1293,  applicable  to  this  case.  The 
question  is.  Was  Elliot  warranted,  by  the  in- 
formation which  he  had,  in  asserting  that 
the  land  shown  was  section  30?  Or,  in  the 
language  of  section  1293,  Did  Elliot  have  a 
reasonable  ground  for  believing  that  it  was 
section  307  The  charge  as  given  in  said 
paragraph  3  would  jusUfy  the  jury  in  re- 
turning a  verdict  against  Elliot  although  he 
was  warranted  in  bis  assertion  by  the 
information  which  he  had,  and  although  he 
had  reasonable  ground  for  believing  his  in- 
formation to  be  true.  It  was  therefore  er- 
roneous and  misleading.  While  Elliot  has 
not  appealed,  the  instructions  as  a  whole 
virtually  state  that  if  Elliot  was  liable,  Noel 
was,  if  Noel  assisted  in  making  the  deal; 
hence  a  misleading  instruction  as  to  Elliot's 
liability  is  also  misleading  as  the  liability  of 
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For  the  reasons  glTen,  we  tbink  the  Jodg- 
ment  and  order  denying  a  new  trial  should 
be  reversed,  and  the  case  remanded  for  a 
new  trial. 


BAILEY  T.  HENDRICKSON. 

(Supreme  Court  of  North  Dakota.     June  11, 

1913.    Rehearing  Denied  Sept. 

27,  1913.) 

(ByUabut  iv  the  Court.) 

1.  MOBTGAGM     (§     863*)   —   FOBECLOSUBB     BY 

Sale— Bids. 

A  direction  in  writing  by  the  attorneys  for 
a  mortgagee  to  the  sheriff  to  bid  a  specified 
amount  for  the  premises  on  a  foreclosure  by 
advertisement  construed  and  Md  to  be,  in  le- 
gal effect,  a  written  bid  for  the  amount  stated, 
authorizing  the  sheriff  to  strike  it  off  to  the 
mortgagee  if  no  one  bid  a  greater  sum. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  »  1085-1087;   Dec  Dig.  §  36.3.*] 

2.  mobtoaoes   (i  369*)  —  fobeclosube  bt 
Sale— Gbodnds  fob  Vacatino— Ihadeqtja- 

CT  OF  PBICE. 

Mere  inadequacy  of  price  at  a  foreclosure 
sale  is  not  A  ground  on  which  to  set  aside  a 
foreclosure,  in  the  absence  of  fraud,  undue  ad- 
vantage, or  prejudice.  Grove  &  Fultz  t.  Loan 
Co.,  17  N.  D.  352,  116  N.  W.  345,  138  Am.  St 
Rep.  707. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  M  1093-1100;    Dec  Dig.  »  §6§.*] 

3.  MOBTOAGBS     (I    369*)    —  FOBECLOSUBE     BT 

Sale  —  Grounds  fob  Vacating  —  Bid  bt 

Mobtgagee. 

Where  the  mortgagee,  at  a  sale  under  a' 
foreclosure  of  a  second  mortgage  by  advertise- 
ment, bids  the  amount  due  upon  his  mortgage, 
with  costs  of  foreclosure,  and  is  the  highest 
bidder,  the  amount  so  bid  cannot  be  held  an 
inadequate  price  under  the  circumstances,  and 
the  adequacy  or  inadequacy  of  the  price  is  not 
measured  by  exactly  the  same  consideraMuiu 
that  would  determine  the  question  were  it  at 
a  public  auction  for  other  purpnses,  as  it  ran- 
not  be  assumed  that  the  law  contemplates  that 
a  mortgagee,  to  protect  his  debt  and  security, 
must  advance,  under  such  circumstances,  an 
amount  perhaps  several  times  the  debt  for  the 
protection  of  the  small  sum  secured.  To  hold 
that  he  must  do  so  would,  in  many  cases,  im- 
pose a  burden  upon  him  which  would  render 
his  security   valueless. 

[Ed.  Note. — For  ofber  cases,  see  Mortgages, 
Cent  Dig.  g!  1093-1100;   Dec.  Dig.  f  369.*! 

4.  mobtgages   (§   360*)  —  foreolosttkk  bt 
Sale — Biddebs. 

The  presence  and  participation  of  more 
than  one  bidder  at  a  foreclosure  sale  by  ad- 
vertisement when  proper  and  legal  notice  has 
been  given  thereof,  is  not  necessary  to  a  legal 
sale.  It  is  sufficient  if  the  public  has  been  ful- 
ly advised  of  the  sale  by  legal  publication  of 
notice,  and  has  the  right  and  opportunity  to 
attend  and  bid. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1075-1077;   Dec.  Dig.  §  360.*] 

5.  mobtoaoes   (i  356*)  —  fobbolobube   bt 
Sale— Notice  of  Sale— Publication. 

Section  2279,  Rev.  Codes  1005,  prescribes 
the  quaUficationB  that  a  newspaper  must  pos- 
sess to  entitle  it  to  publish  legal  notices,  and 
it  is  not  for  the  court,  in  the  absence  of  fraud, 
to  overturn  the  legislative  judgment  on  the 
subject  and  set  aside  a  foreclosure  sale,  where 
the  advertisement  was  published  in  a  newspa- 
per qualified  under  said  section,  because  it  may 


not  have  had  as  great  a  circulation  in  the  vi- 
cinity of  the  land  as  some  other  paper  pub- 
lished in  the  county. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1063-1067;   Dec  Dig.  |  3M.»] 

6.  mohtgaoes   (§   356*)  —  fobbclostjbe    bt 
Sale— Publication  of  Notice— Effect. 

The  mortgagor,  on  foreclosure  of  a  mort- 
gage by  advertisement  nnder  a  power  of  sale, 
the  advertisement  being  published  in  a  news- 
paper published  in  the  county  in  which  the 
land  is  situated,  and  qnalified  under  the  pro- 
visions of  section  2279,  Rev.  Codes  1905.  to 
publish  legal  notices,  is  charged  wiA  knowledge 
of  the  foreclosure  proceedings,  and  the  fact 
that  be  has  no  actual  knowledge  thereof  is 
not,  under  ordinary  circumstances,  evidence  of 
fraud  or  bad  faith,  and  the  notice  so  published 
has  the  same  binding  force  that  a  foreclosure 
by  action  has  when  the  defendants  therein  are 
personally  aerved  with  process.  Grove  &  Fultz 
V.  Loan  Co.,  17  N.  D.  352,  116  N.  W.  345,  138 
Am.  St.  Rep.  707. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {§  1063-1067;    Dec  Dig.  §  356.*] 

7.  Mobtoages  {§  356*)  —  Fobeclosubb  bt 
.  Sale— Publication— SuFFiciENCT. 

Six  publications  in  six  snccessive  weeks, 
the  last  publication  being  the  day  before  the 
sale,  in  a  foreclosure  under  power  of  sale  con- 
tained in  the  mortgage,  fills  the  requirements 
of  section  7459,  Rev.  Codes  1905,  which  r«- 
(^uires  that  notice  be  given  by  publication  six 
times,  once  in  each  week  for  six  successive 
weeks. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  §§  1068-1067;   Dec  Dig.  }  356.*] 

8.  Mortgages    (|  369*)  —  Fobeclosube    bt 
Sale— Setting  Aside  Sale— Fbaud. 

The  fact  that  the  mortgagor  paid  interest 
on  a  first  mortgage  after  the  institution  of 
foreclosure  proceedings  nnder  a  secund  mort- 
gage, and  that  the  mortgagee  so  foreclosing  did 
not  ascertain  that  fact  and  prevent  his  doing 
so,  and  the  further  fact  that  the  mortgagor 
paid  taxes  on  the  premises  after  commence- 
ment of  foreclosure  proceedings,  is  not  a  rea- 
son for  vacating  the  sale,  and  particularly 
when  it  is  not  shown  that  the  mortgagee  bad 
knowledge  of  these  facts,  and  when,  if  known, 
he  had  a  riglit  to  assume  that  the  mortgagor, 
who  had  full  knowledge  of  the  second  mort- 
gage, was  intending  to  pay  or  redeem  from  it 
[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  if  1093-1100;   Dec  Dig.  f  .309.*] 

9.  Mobtqaoes   (§  369*)  —  Fobeclosube   bt 

Sale — Setting  Aside  Saue — Fbaud. 

In  the  absence  of  proof  that  the  mort- 
gagee knew  that  the  mortgaged  premises  were 
cultivated  or  rented  during  the  year  of  redemp- 
tion, the  fact  that  be  did  not  collect  the  rent 
due  from  the  tenant  during  such  period,  and 
that  the  same  was  paid  by  the  tenant  to  the 
mortgagor  and  retained  by  him,  is  not  evidence 
of  bad  faith  or  fraud  on  the  part  of  the  mort- 
gagee in  the  conduct  of  his  foreclosure  pro- 
ceedings. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |§  1093-1100;    Dec  Dig.  S  369.*] 

10.  Mortgages   (}  369*)  —  Fobeclosube  bt 
Sale— Setting  Aside  Sale— Fbaud. 

The  fact  that  the  party  who  owned  and 
foreclosed  a  mortgage  held  it  under  an  assign- 
ment, which  he  did  not  place  of  record  until 
some  months  after  taking  it,  but  did  record 
it  some  time  prior  to  the  commencement  of 
foreclosure  proceedings  under  the  power  of 
sale,  in  the  absence  of  other  circumstances, 
does  not  show  fraud  or  lack  of  good  faith  on 
his  part  particularly  when  it  appears  that  the 
mortgagor   never   attempted   to   pay   the    debt. 


•For  other  cases  ■••  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-Mo.  Series  ft  Rep'r  Indezea 
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and  proceeded  In  total  disregard  of  the  mort- 
ftage,  and  was  in  no  manner  prejadiced  b7  the 
failare  to  record  the  assignment. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  fj  1093-1100 ;   Dec  Dig.  |  360.  •] 

11.  mobtqaokb  (|  358*)  —  foskclosues  by 
Sale— Sale  in  Parcels. 

Where  mortgaged  premises  consist  of  a 
qaarter  section,  constituting  one  distinct  farm 
or  tract  it  Is  not  necessary  to  a.  vaiid  foredo- 
nire  sale  onder  a  power  that  less  than  the 
whole  tract  be  sold,  particularly  where  it  was 
first  offered  in  tracts  of  40  acres  each,  then  in 
tracts  of'  80  acres   each,  withoat  bidders. 

[Ed.  Note.— For  other  cases,  see  Morteages, 
Cent  Dig.  {§  1072,  1073 ;   Dec.  Dig.  §  358. •] 

12.  mobtoaqes  (s  354*)  —  fobeclosube  bt 
Sale— Notice  of  Sale— Sionatdre. 

Failure  to  append  the  name  of  the  holder 
of  the  mortgage  to  a  notice  of  foredosure  un- 
der a  power,  when  it  Is  signed  by  the  sheriff 
and  by  an  attorney  as  attorney  for  the  as- 
signee, and  the  notice  discloses  the  name  of 
the  assignee  foreclosing,  does  not  render  the 
sale  invalid. 

[E!d.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §1  lOSl-1058,  1068,  1089;  Dec.  Dig. 
J  354.*] 

13.  HoBTOAOte    (I  369*)    —  FORECLOSUBE    BT 

Sale— Settino  Aside  Sale — Fradd. 

Where  all  the  proceedings  in  a  foreclo- 
sure under  a  power  of  sale  contained  in  the 
mortgage  are  regular  and  in  full  compliance 
with  law,  the  fact  that  some  of  the  acts  might 
have  been  done  as  they  were  done  for  the  pur- 
pose of  preventing  the  mortgagor  from  acquir- 
ing knowledge  of  the  foreclosure  proceemngs 
is  not  evidence  of  bad  faith  on  the  part  of  the 
mortgagee,  in  the  absence  of  any  showing  of 
an  intent  to  conceal  the  foreclosure,  or  of 
knowledge  by  the  mortgagee  that  the  mortgag- 
or did  not  have  actual  Imowledge  of  the  pro- 
ceedings. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §1  1093-1100;    Dec.  Dig.  i  369.*] 

Fisk,  J.,  dissenting. 

Appeal  from  District  Court,  Bottineau 
County;  Lelghtbn,  Judge. 

Action  by  Claude  Smith  Bailey  against 
EotI  S.  Hendrlckson  to  set  aside  a  sale  un- 
der foreclosure  by  advertisement  Judgment 
for  the  plaintiff,  and  defendant  appeals.  Re- 
versed, with  directiona  to  enter  Judgment  for 
the  defendant 

This  is  an  action  brought  January  20,  1910, 
to  vacate  a  foreclosure  sale  by  advertisement 
of  a  second  mortgage  given  by  Claude  Smith 
Bailey,  the  plaintiff  herein,  upon  the  N.  B. 
qnarter  of  section  19,  in  township  163  N., 
range  83  W.,  In  Bottineau  county,  and  to  be 
allowed  to  pay  such  mortgag&  It  is  here  for 
trial  de  novo.    We  find  the  facts  to  be: 

(1)  That  on  the  2l8t  day  of  August,  1905, 
the  plaintiff  was  the  owner  In  fee  of  said 
premises,  and  that  on  that  date  he  executed 
a  second  mortgage  to  one  B.  H.  Grace  thereon 
to  secure  the  payment  of  the  sum  of  $54,  evi- 
denced by  promissory  notes,  the  last  of  which 
became  due  November  1,  1906. 

(2)  That  such  mortgage  was  recorded  in 
the  dfflce  of  the  register  of  deeds  of  Bottineau 
county  on  the  28th  day  of  August,  1905. 

(3)  That  on  the  13th  day  of  September, 


1906,  said  Grace  assigned  the  said  mortgage, 
with  the  notes  secured  thereby,  to  the  Mohall 
State  Bank,'  and  that  such  assignment  was 
recorded  in  the  office  of  the  register  of  deeds 
of  Bottineau  county  on  the  80th  day  of  'No- 
vember, 1906. 

(4)  That  said  Mohall  State  Bank  on  the 
30th  of  November,  1906,  assigned  said  mort- 
gage to  the  defendant,  Karl  S.  Hendrlckson, 
together  with  the  notes  secured  thereby,  and 
that  the  assignment  thereof  was  recorded  in 
the  office  of  the  register  of  deeds  of  Bottin- 
eau county  on  the  6th  day  of  March,  1908. 

(5)  That  on  the  18th  day  of  March,  1908, 
a  foreclosure  proceeding  by  advertisement 
was  Instituted  on  said  mortgage.  The  body 
of  the  notice  of  sale  recited  the  giving  of  the 
mortgage  and  the  two  assignments  mentioned, 
and  their  recording  as  hereinbefore  stated, 
together  with  the  dates,  the  hour,  and  books, 
and  pages  of  record. 

(6)  That  such  notice  of  foreclosure  sale 
was  not  signed  by  said  Hendrlckson,  but  was 
signed  only  by  the  sheriff  of  Bottineau  county 
and  "Boaard  &  Ryerson,  «^ttorneys  for  As- 
signee, Mohall,  N.  D.,"  and  that  the  publica- 
tion of  such  notice  was  made  In  the  Lansford 
Times,  a  newspaper  published  at  Lansford, 
Bottineau  county,  conforming  to  the  require- 
ments of  section  2279,  R.  C.  of  1905,  and  en- 
titled to  publish  legal  notices,  for  six  consecu- 
tive weeks.  In  the  Issues  of  March  20  and  27, 
1908,  April  3,  10,  17,  and  24,  1908,  and  the 
sale  was  made  on  the  date  advertised,  name- 
ly, April  25,  liMS,  and  at  the  proper  place. 
That  the  firm  of  Bosard  &  Ryerson  was  locat- 
ed at  Mohall,  in  the  eastern  part  of  Renville 
county,  on  the  same  line  of  railway  on  which 
Lansford  is  located.  That  both  Lansford  and 
Mohall  are  approximately  50  miles  from  Bot- 
tineau, the  county  seat 

(7)  That  on  the  20tb  day  of  April,  1908, 
said  firm  of  Bosard  &  Ryerson  wrote  the 
sheriff  of  Bottineau  county,  Informing  him 
that  tjie  sale  was  set  for  Saturday,  the  25th 
day  of  April,  that  they  had  written  the  Lans- 
ford Times  to  forward  him  the  affidavit  of 
publication  and  bill  for  printing,  and  author- 
izing him  to  bid  the  property  in  for  the 
amount  due. 

(8)  That  the  publication  was  made  in  the 
Lansford  Times  for  the  reason  that  It  was 
only  a  few  miles  from  Mohall  and  on  a  di- 
rect mall  line  therefrom,  and  that  It  was  a 
matter  of  convenience  to  said  firm  of  at- 
torneys to  have  their  legal  notices  published 
In  the  Lansford  Times,  and  that  they  had 
practically  all  their  legal  notices  published 
therein  as  a  matter  of  convenience  And  to 
save  delay,  and  for  no  other  reason.  It  does 
not  appear  that  the  defendant  himself  knew 
in  what  paper  publication  was  made  or  the 
date  of  sale. 

(9)  That  the  sheriff  first  offered  the  land 
for  sale  In  tracts  of  40  acres  each.  That  he 
received  no  bids  therefor.    That  he  then  of- 


*ror  other  eases  sea  isms  topic  and  saetlon  NUMBER  In  Dae.  Dig.  ft  Am.  Dig.  Kay-No.  Sartea  A  Rap'r  Indexes 

Digitized 


136 


143  KOBTHWESTBBN  BEPORTEB 


(N.D. 


fered  the  same  In  legal  tnbdlTlslona  of  80 
acres  each,  but  received  no  bids  therefor. 
That  thereupon  he  offered  It  In  one  tract  or 
parcel,  and  struck  off  and  sold  It  to  the  de- 
fendant, Hendrlckson,  for  the  sum  of  $113.32, 
and  that  said  Hendrlckson  was  the  highest 
bidder  therefor,  and  that  the  price  mentioned 
was  the  highest  price  bid.  That  the  whole 
price  so  bid  was  paid  by  said  purchaser. 

(10)  That  the  certificate  of  sale  was  re- 
corded in  the  office  of  the  register  of  deeds  of 
Bottineau  county  on  the  2d  day  of  May,  1908. 
That  on  the  27th  day  of  April,  1909,  a  sher- 
iff's deed  on  foreclosure  by  advertisement 
was  executed  and  delivered  by  the  sheriff  of 
Bottineau  county  to  said  Hendrlckson,  and 
on  the  same  day  recorded  In  the  office  of  the 
register  of  deeds  of  that  county. 

(11)  That  Bailey,  the  mortgagor,  had  no 
actual  knowledge  of  the  pendency  of  said 
foreclosure  proceedings,  or  of  the  execution 
of  the  deed  thereunder,  until  after  the  ex- 
piration of  the  period  of  redemption  and  the 
delivery  of  such  deed  to  the  defendant  That 
he  made  no  attenmt  to  ascertain  the  amount 
due  on  the  mortgage  or  to  pay  the  same  from 
the  time  It  became  due,  In  1906,  until  after 
the  execution  and  delivery  of  the  sheriff's 
deed.  That  during  such  time  he  was  in  Indi- 
ana, and  in  the  state  of  Washington,  and 
other  places,  and  that  be  changed  his  resi- 
dence or  location  without  leaving  instruc- 
tions where  to  forward  his  mail;  but  that 
from  the  month  of  April,  1908,  to  the  fall 
of  that  year  he  was  upon  the  premises  in 
question. 

(12)  That  the  plaintiff,  Bailey,  leased  said 
premises  for  the  season  of  1908,  and  received 
as  rental  therefor  the  sum  of  $240,  and  that 
the  defendant,  Hendrlckson,  never  made  any 
claim  to  the  rents  during  the  year  of  redemp- 
tion or  at  any  other  time,  and  that  it  does 
not  appear  that  he  knew  of  the  premises  be- 
ing rented  or  cultivated. 

(13)  That  the  Lansford  Times  was  pub- 
lished 22  miles  from  the  land  in  controversy, 
and  that  another  legal  newspaper  was  pub- 
lished at  Antler,  a  distance  of  about  9  miles 
from  such  land. 

Bosard  &  Twiford,  of  Mlnot,  for  appellant 
Noble,  Blood  &  Adamson,  of  Minot,  for  re- 
spondent 

SPALDING,  0.  3.  (after  stating  the  t&cta 
as  above).  The  trial  court  found  that  the 
sale  was  invalid,  holding  that  the  failure  of 
defendant  to  record  his  assignment  until  the 
6th  day  of  March,  1908,  the  publication  of  the 
notice  of  sale  in  the  Lansford  Times,  the  pur- 
chase by  the  defendant  for  the  sum  of  $113.- 
32,  in  the  absence  of  any  bidders  or  bids  at 
the  sale,  and  permitting  the  tenant  of  the 
plaintiff  to  remain  in  possession  after  the 
sale,  and  to  pay  rent  during  the  period  for 
redemption  to  the  plaintiff,  without  knowl- 
edge of  the  foreclosure  on  the  part  of  either 
tenant  or  plaintiff,  and  in  permitting  plaintiff 


to  pay  Interest  on  the  first  mortgage  for  the 
year  1908,  after  the  commencement  of  fore- 
closure proceedings,  and  without  knowledge 
thereof,  and  permitting  the  tenant  to  remain 
In  possession  during  the  year  1909  and  raise 
a  crop  thereon,  without  any  knowledge  on  the 
part  of  the  tenant  or  plaintiff,  entitled  plain- 
tiff to  a  vacation  of  such  sale  and  deed,  on 
the  ground  that  such  acts  constitute  bad 
faith  on  the  part  of  defendant ;  and  it  award- 
ed the  plaintiff  Judgment,  and  required  the 
defendant  to  accept  the  sum  of  $170.20,  which 
plaintiff  had  deposited  with  the  clerk  of  the 
court  for  satisfaction  of  the  mortgage  fore- 
closed. We  say  here  that  there  is  no  evl" 
dence  in  the  record  to  sustain  the  finding  of 
the  trial  court  that  there  were  no  bidders  at 
the  sale.  We  shall  separately  examine  the 
questions  raised. 

[1]  1.  We  need  not  determine  whether  a 
bid  by  the  sheriff,  when  acting  as  auctioneer 
or  salesman,  under  the  power  of  sale,  and 
under  the  statute,  might  be  valid.  We  do  not 
construe  the  Instructions  and  the  act  of  the 
sheriff  in  striking  off  the  premises  In  question 
to  defendant  as  a  bid  by  the  sheriff.  The 
instructions  transmitted  to  him  by  Bosard 
&  Byerson  were,  in  legal  effect  &  written 
bid  by  defendant  for  a  specified  sum  of  the 
amount  stated  to  be  due  in  the  notice  of  sale 
plus  the  costs  of  sale,  and  was  a  proper  and 
customary  method  of  making  a  bid  in  this 
state  It  simply  amounted  to  an  instruction 
that  the  defendant  bid  that  sum,  and  that  it 
could  be  struck  off  to  him  if  no  one  bid  more. 
It  in  no  manner  intimated  to  him  that  any- 
thing should  be  done  to  prevent  others  bid- 
ding a  greater  sum. 

[2]  2.  Mere  inadequacy  of  price  at  a  fore- 
closure sale  is  not  a  ground  on  which  to  set 
aside  a  foreclosure,  in  the  absence  of  fraud, 
undue  advantage,  or  prejudice.  Orove  & 
Fultz  V.  Loan  Company,  17  N.  D.  352,  U6  N. 
W.  345,  188  Am.  St  Rep.  707. 

[3]  This  is  the  rule  which  is  established 
in  this  state,  and  we  think  it  especially  ap- 
plicable where  the  purchaser  at  the  sale  is 
the  holder  of  the  mortgage.  What  might  be 
an  Inadequate  price  at  an  ordinary  auction 
sale  may  not  be  so  at  a  foreclosure  sale  when 
the  purchase  is  made  by  the  morfgagee  as 
the  highest  bidder.  To  illustrate:  -  It  is  con- 
tended in  this  case  that  the  actual  valne  of 
the  premises  in  question,  relieved  of  the  two 
mortgages,  is,  say,  $4,000,  although  there  is 
not  much,  if  any,  proof  to  sustain  this  figure, 
but  assume  it  to  be  $4,000.  We  have  no 
statute  providing  for  an  appraisal  of  lands 
sold  under  any  method  of  foreclosure,  and  no 
limitation  is  placed  on  the  amount  for  which 
it  may  be  sold.  The  mortgagee  has  a  right  to 
his  security.  It  is  his  privilege,  and  the  law 
recognizes  it  as  such,  to  protect  his  security. 
To  this  end  he  is  authorized  to  purchas<e  at 
the  foreclosure  sale.  If  we  were  to  hold 
that  he  is  compelled,  in  order  to  render  the 
sale  valid  and  protect  his  debt  to  pay  the 
full  value  that  the  mortgagor  places  .upon  the 
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land,  he  would,  in  tbe  absence  of  higher  bld- 
dera,  be  comt>eiled  to  advance,  in  a  case  like 
this,  seTeral  times  the  amount  of  his  mort- 
gage to  give  him  any  protection.  He  mnst,  in 
gnch  case,  not  only  be  willing  to  take  the 
land,  but  he  must  be  willing  to  pay  its  actual 
value,  and  must  have  the  means  with  which 
to  do  It  In  this  case,  if  the  valuation  placed 
upon  the  land  is  $4,000,  he  wonid  have  been 
required,  in  order  to  protect  his  $113.32,  to 
advance  nearly  $3,900.  This  would  be  an  un- 
reasonable and  oppressive  requirement,  and 
might  destroy  his  mortgage  security.  We 
find  no  law  making  this  necessary.  When  he 
has  bid  the  amount  of  the  mortgage  debt  and 
costs,  in  the  absence  of  higher  bidders,  he  has 
paid  all  that  the  law  requires  or  that,  under 
circumstances  which  do  not  show  bad  faith 
conclusively,  is  incumbent  upon  him  to  bid, 
and  the  price  Is  adequate  under  the  circum- 
stances, although  it  might  not  be  adequate  if 
bid  at  an  auction  sale  not  made  under  fore- 
closure. The  status  of  this  proceeding  in  this 
respect  was  identicallj  the  same  as  though 
the  mortgagee  had  been  present  and  bid  in 
penon. 

[4]  Tbe  contention  of  respondent  is  answer- 
ed quite  satisfactorily  in  the  opinion  in  Pow- 
er V.  Larabee,  3  N.  D.  502,  57  N.  W.  789,  44 
Am.  St  Rep.  677,  where  this*  court,  through 
Judge  Ckirliss,  said :  "Tbe  reasoning  is  that 
there  must  be  at  least  two  bidders  at  the  sale, 
otherwise  there  is  no  highest  bidder.  We 
are  clear  that  this  la  a  too  narrow  construc- 
tion of  tbe  statute— one  which  was  never  con- 
templated by  the  Legislature.  It  would  de- 
feat every  sale  unless  the  plalntifl  could  in- 
duce some  one  to  bid  upon  tbe  property.  What 
the  statute  clearly  means  is  that,  after  the 
public  Iiave  been  fairly  notified  of  the  sale, 
tbe  property  Sball  be  sold  for  the  best  price 
that  can  be  obtained.  It  is  not  necessary  that 
there  sbould  be  more  than  one  bidder  to  make 
a  sale  at  public  auction.  It  is  sufficient  If  the 
public  have  been  fully  advised  of  the  sale  by 
legal  publication  of  notice,  and  Iiave  tbe  right 
to  attend  and  bid.  Those  who  do  not  attend 
tbe  sale  assert  by  their  conduct  that  they  do 
not  wish  the  property  at  any  price.  Must  the 
plalntUTs  right  to  collect  his  Judgment  be  for- 
ever stayed  because  he,  alone,  is  willing  to 
buy  the  property?  We  have  no  doubt  on  this 
point  on  principle,  and  we  are  able  to  cite 
eminent  authority  to  support  our  view  that 
the  absepce  of  all  other  bidders  did  not  of 
itself  render  the  sale  either  void  or  voidable. 
Learned  v.  Geer,  139  Mass.  31,  29  N.  B.  215 ; 
2  Freem.  Ex'n,  $  308,  pp.  1048,  1047." 

[t]  3.  The  publication  of  the  notice  of  sale 
In  the  Lansford  Times  was  in  compliance 
with  the  statute  governing  the  publication  of 
such  noticea  Section  2279,  R.  C.  of  1905, 
prescribes  the  qualifications  that  a  newspaper 
must  possess  to  enable  it  to  public  legal  no- 
tices, and  it  Is  not  for  the  court,  in  the  ab- 
sence of  fraud,  when  the  Legislature  has  ex- 
pressed its  Judgment  as  to  such  qualificatioDS, 


to  go  back  of  such  Judgment  and  set  it  aside. 
In  the  case,  at  bar  testimony  of  a  member  of 
the  firm  of 'Bozard  &  Ryerson  clearly  elimi- 
nates any  fraud  or  fraudulent  intent  or  bad 
faith  in  the  publlcaUon  of  this  notice. 

[6]  4.  The  fact  that  Bailey  had  no  actual 
knowledge  of  the  foreclosure  proceedings  is 
not  evidence  of  fraud.  If  it  might  be  in  any 
case  under  our  statute,  the  record  in  this 
case,  which  shows  that  he  was  at  Mlnot  at 
Towner,  at  Sherwood,  at  Bottineau,  In  Ohio 
and  Indiana,  and  perhaps  several  other  plac- 
es, during  the  period  involved,  and  that  he 
did  not  see  the  mortgagee  or  the  defendant, 
and  that  be  left  no  notice  to  forward  his 
mail  from  one  place  to  another,  almost  pre- 
cludes the  iK)sslbilIty  of  his  receiving  notice, 
bad  any  attempt  been  made  to  give  one,  on 
which  subject  the  record  Is  silent  The  stat- 
ute prescribes  the  method  of  giving  notice. 
The  notice  In  this  case  was  published  in  ac- 
cordance with  law  in  a  newspaper,  qualified 
under  the  law  and  for  the  length  of  time 
fixed  by  the  law,  and  such  notice  has  the 
same  binding  force  that  a  foreclosure  by  ac- 
tion has  when  the  defendants  therein  are 
personally  served  with  process.  Grove  & 
Fultz  V.  Loan  Co.,  supra.  The  plaintiff 
knew  that  he  bad  given  the  mortgage;  he 
knew  that  tbe  last  payment  on  it  was  due 
several  years  prior  to  the  commencement  of 
foreclosure  proceedings;  he  also  knew  that 
it  was  unpaid.  He  was  charged  with  notice 
of  the  sale,  as  the  certificate  was  on  record 
for  a  year,  less  a  few  days,  before  the  deed 
Issued.  It  was  Incumbent  on  him  to  protect 
himself.  He  knew  that  the  mortgage  pro- 
vided for  foreclosure  by  advertisement,  and 
was  charged  with  knowledge  of  the  law  on 
the  subject  In  the  absence  of  fraud,  he  can- 
not complain  because  he  received  no  actual 
notice  of  the  sale.  The  law  charges  him 
with  such  notice. 

It  is  argued  that  the  paper  must  be  one  of 
general  circulation  in  the  vicinity  of  tbe  land 
to  render  the  notice  valid.  The  law  does  n^ot 
so  state,  and  even  If  this  be  correct  the  evi- 
dence fails  to  negative  this  as  a  fact  Plain- 
tiff did  not  know  of  its  having  subscribers  In 
that  neighborhood;  but  bis  absence  would 
preclude  his  knowing,  and  be  is  not  shown  to 
have  made  any  effort  to  ascertain  the  fact 
Can  it  be  that  a  mortgagee,  in  addition  to 
complying  with  the  statute  fully,  must,  be- 
fore selecting  the  paper  in  which  to  publish, 
make  an  investigation  to  determine  whether 
the  neighbors  of  the  mortgagor  are  subscrib- 
ers to  this  or  that  paper?  The  Code  makes 
no  such  requirement 

[7]~5.  The  six  publications  in  six  suc- 
cessive weeks,  the  last  publication  being  the 
day  before  sale,  fulfilled  the  requirements  of 
the  statute  (section  7459)  which  provides  that 
notice  must  be  given  by  publishing  the  same 
six  times,  once  in  each  week,  for  six  succes- 
sive weeks,  in  a  newspaper  of  tbe  county 
where  tbe  premises  Intended  toHbe  sold,  i  or 
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some  part^  thereof ,  are  situated.  McDonald 
T.  Nordyke  Marmon  Company,  Q  N.  D.  290, 
88  N.  W.  8,  where  this  court  said:  "When 
this  Is  done,  there  need  be  no  perplexing  com- 
putation of  days  or  weeks." 

[S]  6.  The  fact  that  plaintiff  paid  inter- 
est on  the  first  mortgage  after  the  Institu- 
.tlon  of  foreclosure  proceedings,  and  that  the 
defendant  did  not  ascertain  that  fact  and 
prevent  his  doing  so,  or  that  be  paid  taxes 
on  the  premises,  under  the  circumstances  of 
this  case,  is  no  badge  of  fraud,  and  does  not 
show  want  of  good  faith  or  reason  for  va- 
cating the  sale  either  in  whole  or  in  part 
There  is  no  showing  that  the  defendant 
knew  of  any  such  act,  and  bad  be  known  of 
it  he  had  a  right  to  assume  that  the  defend- 
ant, with  full  knowledge  of  the  second  mort- 
gage, was  intending  to  pay  or  redeem  from 
it,  and  it  is  not  even  a  suspicious  circum- 
stance. 

[9]  7.  It  is  contended  that  the  fact  that 
the  plaintiff  collected  the  rent  during  the 
year  of  redemption,  and  that  the  defendant 
did  not  himself  collect  it,  when  he  was  enti- 
tled to  the  rents  during, that  period,  is  an 
element  entering  into  the  equities  in  favor  of 
plaintiff.  The  statute  gives  the  purchaser 
at  a  mortgage  sale  the  right  to  receive  the 
rents  during  th&  year  for  redemption;  but 
it  nowhere  makes  it  obligatory  upon  him  to 
claim  or  collect  them.  He  may  do  so;  but 
if  he  does  not,  unless  It  appears  clearly  that 
his  purpose  in  not  claiming  them  Is  to  con- 
ceal from  the  owner  of  the  right  to  redeem 
the  fact  of  the  sale,  it  cannot  be  held  to 
prejudice  his  title  acquired  by  the  purchase. 
In  many  cases  his  collection  of  thb  rent  dur- 
ing the  year  for  redemption  would  only  re- 
sult in  his  getting  the  land  for  a  smaller 
sum  than 'he  bid  at  the  sale.  It  happens 
that  it  would  not  have  resulted  so  In  the 
Instant  case;  but  that  does  not  change  the 
rule  of  law.  In  Folsom  v.  Norton,  19  N.  D. 
722,  125  N.  W.  310,  a  crop  sown  and  harvest- 
ed by  the  tenant  was  ripe  and  severed  when 
the  year  of  redemption  expired,  and  it 
amounted  to  more  than  enough  to  pay  the 
mortgage  debt  The  purchaser  took  it  after 
securing  his  deed ;  but  that  was  not  held  to 
invalidate  the  sale.  In  that  case  he  received 
the  share  of  the  crop  constUuting  the  rent; 
in  this  case  he  did  not  receive  it,  hut  the 
plaintiff  did.  Had  no  attempt  been  made  to 
redeem,  this  would  have  inured  to  the  ad- 
vantage of  plaintiff. 

The  record  seems  to  indicate  that  defend- 
ant was  a  nonresident  of  the  state;  but  be 
that  as  it  may,  he  may  have  had  no  knowl- 
edge that  the  mortgaged  land  was  cultivated 
or  rented  during  the  period  allowed  for  re- 
demption, and  before  the  fact  that  he  failed 
to  collect  rent  for  such  period  could  become 
a  badge  of  fraud  it  would,  at  least  have  to 
appear  that  he  was  advised  thereof.  The 
record  falls  to  show  that  he  had  any  knowl- 
edge of  the  fact  It  is  said  In  Whithead  v. 
St  A.  &  D.  Elevator  Co.,  9  N.  D.  224,  83  N. 


W.  238,  60  L.  R.  A.  254,  81  Am.  St  Rep.  562, 
in  effect  that  the  purchaser  Is  required  only 
to  credit  the  amount  of  rent  actually  re- 
ceived. See,  also,  Pac.  Mut  Life  Ins.  Co. 
V.  Beck  et  al.,  35  Paa  169.  ^ 

[10]  8.  But  it  is  next  contended  that  the 
delay  of  the  defendant  in  recording  the  as- 
signment of  the  mortgage  by  the  Mohall 
State  Bank  to  him  is  a  badge  of  fraud  or  evi- 
dence of  bad  faith,  and  should  be  taken  into 
consideration,  in  support  of  the  Judgment  of 
the  trial  court  The  purpose  of  recording  an 
assignment  of  a  mortgage  is  the  protection 
of  the  mortgagee,  and  under  our  statute  It 
does  not  constitute  notice  Of  the  assignment 
to  the  mortgagor.  There  Is  no  requirement 
that  it  be  recorded  except  for  the  xmrpose  of 
qualifying  the  assignee  to  foreclose  by  adver- 
tisement and  as  It  may  affect  a  satisfaction. 
The  purpose  of  this  requirement  has  no  bear- 
ing on  the  rights  of  the  parties,  but  is  to 
insure  a  continuity  in  the  chain  of  title. 
The  plaintiff  never  examined  the  records  to 
ascertain  whether  there  were  assignments  of 
the  mortgage,  and  never  made  inquiry,  as 
far  as  disclosed  by  the  evidence.  He  never 
inquired  of  Grace,  the  original  mortgagee,  as 
to  the  mortgage  being  due,  or  made  any  at- 
tempt or  took  any  steps  to  pay  it  He  pro- 
ceeded in  utter  disregard  of  the  mortgage. 
How,  then,  can  it  be  said  that  he  is  preju- 
diced by  the  failure  of  defendant  to  promptly 
record  the  assignment?  Defendant  recorded 
it  some  time  prior  to  the  commencement  of 
the  foreclosure  proceeding.  It  was  neces- 
sary for  him  to  record  it  before  instituting  a 
foreclosure  by  advertisement  and  we  see  no 
element  of  bad  faith  in  this  delay. 

[11]  9.  It  is  next  contended  that  inas- 
much as  a  less  portion  of  the  land  than  the 
whole  would  have  paid  the  mortgage  debt 
the  sale  was  invalid,  because  the  whole  tract 
or  farm  was  sold.  Section  7462,  R.  C.  of 
1905,  provides  that  if  the  mortgaged  prem- 
ises consist  of  distinct  farms,  tracts,  or  lots, 
they  mast  be  sold  separately.  The  recitals 
of  the  sheriff's  certificate — and  there  is  no 
evidence  to  the  contrary— disclose  that  the 
sale  was  conducted  In  foil  compliance  with 
this  statute;  at  any  rate  he  has  no  ground 
for  complaint  that  40-acre  tracts  were  first 
offered,  then  80-acre  tracts,  and,  there  being 
no  bidders,  the  whole  quarter  section  was 
offered  and  sold.  The  land  was  in  one  tract 
or  parcel,  and  constituted  one  farm,  and  the 
sale  in  this  manner  in  no  way  interfered 
with  the  plalntifrs  right  to  redeem,  nor  in 
any  manner  prejudiced  him.  This  point  Is 
fully  covered  in  Power  v.  Larabee,  supra,  and 
other  reasons  are  given  in  that  case  for  sus- 
taining the  proceedings,  so  far  as  regularity 
of  the  sale  is  concerned,  which  we  shall  not 
take  the  time  to  repeat  or  quote.  It  is  suffi- 
cient to  say  that  It  la  there  held  that  when 
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the  mortgagor  waited  16  montlis  after  the 
sale  and  four  months  after  the  time  for  re- 
demption Iiad  expired  before  questioning  the 
sale,  he  waived  his  right  to  have  it  set  aside 
for  inadequacy  of  price,  and  because  of  ir- 
regularity in  selling  separate  parcels  in  one 
mass.  But  in  that  case  over  1,700  acres 
were  sold  for  $96,  and  the,  land  was  worth 
at  least  $6,800.  It  consisted  in  11  distinct 
parcels,  and  was  sold  in  one  lump.  See, 
also,  2  Jones  on  Mortgages,  {  1857. 

It  is  contended  that  HedUn  t.  Lee,  21  N. 
D.  495,  131  N.  W.  390,  fully  sustains  the  trial 
court  on  the  questions  that  we  hare  thus 
far  considered.  In  many  resi>ects  that  ap- 
peal Involved  proceedings  conducted  similar- 
ly to  those  in  the  case  at  bar;  but  one  very 
Important  fact  existed  there  which  Is  not 
found  here,  and  it  was  the  determining  fact 
which  branded  the  whole  proceeding  with 
bad  faith.  It  was  found  that,  prior  to  the 
commencement  of  the  foreclosure  proceed- 
ings, plaintiff,  in  good  faith,  offered  to  pay 
the  sum  due;  that  he  deposited  in  a  bank 
the  amount  then  due,  lacking  35  cents;  the 
mortgagee  refused  to  receive  the  money; 
that  on  the  mortgagor's  attempting  to  pay 
the  mortgage  the  mortgagee  refused  to  fur- 
nish the  information  requested  as  to  the 
amount  due;  that  the  mortgagor  made 
known  to  the  mortgagee  his  desire  and  abil- 
ity to  pay  whatever  was  then  due;  and  that 
the  acts  of  the  mortgagee  operated  as  a  waiv- 
er of  a  formal  tender,  and  tbp  court  there 
held  that  these  facts  had  a  direct  bearing 
on  the  good  faith  of  the  mortgagee  in  exer- 
cising the  power  of  sale,  and  that,  with  this 
positive  evidence  on  the  subject,  other  acts 
might  be  considered. 

Many  authorities  are  dted  from  other 
states,  claimed  to  be  applicable;  but  we  find 
none  of  them  in  point,  except  jrassibly  some 
from  Massachusetts.  Most  of  them  are 
where  a  direct  conspiracy  or  some  similar 
act  was  found.  Intended  to  prevent  a  fair 
sale  of  the  premises.  In  some  the  sales  were 
in  private  offices,  and  not  at  the  place  for 
holding  public  sales,  or  where  the  public 
would  be  attracted.  In  Massachusetts  the 
courts,  undoubtedly  owing  to  the  better  es- 
tablished price  of  real  property,  and  the 
greater  possibility  of  securing  bidders  there- 
for, hold  very  strictly  on  the  subject  Then, 
again,  we  think  that  most  of  the  authorities 
relied  on  were  In  the  case  of  trust  deeds, 
and  the  rule  seems  to  be  that  less  strictness 
is  required  in  the  case  of  a  mortgagee  pur- 
diasing  at  his  own  sale  tinder  a  power  of 
sale  contained  In  a  mortgage  than  in  the 
case  of  a  trustee  purchasing,  and  some  au- 
thorities are  from  states  where  the  sale  is 
the  final  act  to  consummate  the  transaction, 
and  no  period  for  redemption  is  provided, 
and  a  greater  degree  of  care  and  strictness 
is  then  pit>perly  imirased  uiwn  the  mortgagee 
or  trustee.  We  are  not  quite  able  to  un- 
derstand how,  when  a  multiplicity  of  acts'Is 


required  on  the  part  of  a  mortgagee  in  the 
foreclosure  of  his  mortgage,  and  each  act,  tak- 
en separately,  Is  done  in  full  accordance  with 
the  law,  when  taken  all  together,  they  show 
bad  faith  or  a  want  of  good  faith.  To  so 
hold  would  invalidate  titles  to  thousands  of 
farms  in  this  state.  It  has  always  been  con- 
strued by  the  profession  as  legal  to  advertise 
In  any  paper  qualified  under  the  provisions 
of  the  statute,  whether  located  at  the  coun- 
ty seat  or  near  the  land  or  not,  and  that, 
in  the  absence  of  other  badges  of  fraud,  the 
.location  of  the  paper,  when  in  the  county  as 
required  by  section  7459,  and  qualified  as  re- 
quired by  section  2279,  is  insufficient  to  in- 
validate a  foreclosure  sala  We  also  know 
that  in  but  an  infinitesimal  percentage  of 
such  sales  is  there  any  competition  in  bid- 
ding, and  to  hold  that  there  must  be  more 
than  one  bidder  would  make  necessary  one 
of  two  things,  either  that  the  mortgagee 
should  secure  the  attendance  of  by-bidders, 
or  that  his  security  would  be  rendered  Inef- 
fective and  valueless. 

[12]  10.  It  is  also  urged  that  the  fact  that 
the  notice  of  sale  was  not  signed  In  the  name 
of  the  assignee  of  the  mortgage  renders  the 
sale  invalid.  The  notice  was  signed  by  the 
sherifF  and  by  "Bosard  &  Ryerson,  Attorneys 
for  Assignee,  Mohall,  N.  0."  The  body  of 
the  notice  gave  the  name  of  the  assignee, 
the  date  of  the  record  of  the  assignment, 
and  the  book  and  page  where  it  was  record- 
ed. While  the  purpose  of  our  statute,  pro- 
viding for  foreclosure  by  advertisement  or 
through  the  execution  of  a  power  of  sale, 
contained  in  the  mortgage,  requiring  the  rec- 
ord of  all  assignments.  Is  to  provide  a  per- 
fect and  complete  chain  of  title  as  far  as 
the  mortgage  and  all  of  Its  incidents  are  con- 
cerned, it  further  requires  the  recording  of 
a  itower  of  attorney  from  the  holder  of  the 
mortgage  to  the  attorney  making  the  fore- 
closure, authorizing  him  to  foreclose.  This 
power  of  attorney  must  be  recorded  when  the 
sale  is  made,  and  presumably  such  power 
was  of  record  in  the  case  at  bar.  The  bur- 
den was  on  the  party  seeking  to  avoid  the 
sale  to  show  that  it  was  not  He  has  not 
done  so,  and  taking  the  allegations  of  the 
notice,  which  show  the  assignment  and  the 
signature  of  the  attorneys  as  attorneys  for 
the  assignee,  the  chain  of  title  is  rendered 
complete  so  far  as  it  relates  to  the  mortgage. 
It  shows  an  assignment  to  Hendrlckson,  and 
presumably  a  power  of  attorney  to  Bosard 
&  Byerson  to  foreclose,  and  the  foreclosure 
made  by  that  firm,  and  the  sale.  The  ap- 
pending of  the  name  of  the  assignee  of  the 
mortgage  to  the  notice  would  render  the 
chain  of  title  no  more  complete  than  it  is 
already  shown  to  be,  and  we  think  the  omis- 
sion of  the  signature  did  not  render  the  no- 
tice inadequate  or  the  sale  Invalid.  One  or 
two  authorities  are  dted  to  the  efTect  that 
it  is  necessary  that  it  be  appended ;  but  they 
are  from  Jurisdictions  where  the  poweri^ 
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attorney,  If  any,  is  not  required  to  be  of 
record.  Tending  to  support  our  conclusions, 
see  Woonsocket  Institution  for  Savings  v. 
American  Worsted  Co.  et  al.,  13  B.  I.  255; 
Menard  et  aL  ▼.  Crowe  et  aL,  20  Minn.  448 
(Gil.  402) ;  note.  75  Am.  Dec.  p.  711.  The  ques- 
tion seems  analogous  to  that  of  notice  of 
sale  under  execution,  and  it  seems  to  be  uni- 
versally held  that  the  omission  of  the  name 
of  the  execution  creditor  to  the  notice  of 
execution  sale  la  immaterial  where  his  name 
appears  in  the  body  of  the  notice.  There  is 
no  statutory  requirement  in  this  state  that 
the  name  of  the  mortgagee  or  the  assignee 
of  the  nJortgage  be  appended  to  the  notice 
of  sale.  Had  the  Legislature  deemed  It  es- 
sential that  this  be  done,  it  would  undoubt- 
edly have  made  such  a  requirement  in  con- 
nection with  the  provision  for  the  recording, 
etc.,  of  assignments. 

Summarizing  briefly  our  views,  we  may 
say  that  to  grant  the  contention  of  respond- 
ent and  set  aside  this  sale,  in  an  action 
brought  more  than  a  year  and  nine  months 
after  the  sale,  and  more  than  nine  months 
after  the  execution  and  delivery  of  the  sher- 
ItTs  deed,  when  the  mortgagee  has  fully  com- 
plied with  the  requirements  of  the  statute 
regarding  foreclosures  under  a  power,  and  in 
view  of  the  testimony  of  the  attorneys  fore- 
closing as  to  their  reason  for  giving  the  no- 
tice in  the  paper  in  which  it  was  published, 
would  be  to  repeal  by  Judicial  flat  the  laws 
enacted  by  the  legislative  assembly  providing 
for  foreclosure  of  real  estate  mortgages  un- 
der a  power  of  sale.  It  might  render  in- 
valid a  great  proportion  of  such  foreclosures 
heretofore  made  in  this  state,  and  this  with 
no  authorities  cited,  which  we  deem  in  point 
to  sustain  the  action  of  the  trial  court  Nu- 
merous Massachusetts  cases  have  been  called 
to  our  attention ;  but  in  Massachusetts  there 
is  no  right  of  redemption  after  the  sale.  Fur- 
thermore, their  laws  do  not  provide  the  safe- 
guards around  the  sale  which  are  provided 
in  this  state.  When  the  right  to  redeem  ceas- 
es at  the  time  of  sale,  the  sale  becomes  in 
effect,  like  any  other  auction  sale,  and  af- 
fords an  inducement  to  purchasers  to  buy. 
They  know  that  they  are  then  getting  the 
land  the  same  as  at  any  public  auction. 
They  know  what  they  are  getting.  But  in 
this  state,  where  a  year  is  given,  after  the 
sale,  before  title  passes,  and  it  is  subject  to 
redemption  during  that  time,  there  is  no 
such  inducement  to  bidders,  and  in  fact  in 
many  cases  there  is  no  bidder  except  the 
mortgagee.  The  mortgagor  has  the  whole 
year  in  which  to  protect  his  interest,  in  ad- 
dition to  the  time  which  may  elapse  between 
default  and  sale,  and  the  lower  the  successful 
bid  the  less  he  has  to  pay  to  redeem.  It  will 
thus  be  seen  that  hia  equities  are  far  su- 
perior here  to  those  of  the  mortgagor  in  a 
state  where  there  is  no  redemption  after 
sale,  and  courts  in  states  like  Massachusetts 
are  warranted  in  exercising  greater  leniency 
towards  the  mortgagor  than  here. 


Without  unduly  extending  this  opinion,  we 
call  attention  to  a  few  of  the  authorities 
dted.  In  Clark  v.  Simmons,  150  Mass.  357, 
23  N.  B.  108,  the  sale  was  adjourned  from 
time  to  time  without  any  new  publication  or 
any  notice  of  any  adjournment  except  by 
oral  proclamation  by  the  auctioneer.  Tbe 
sale  did  not  take  place  until  three  months 
after  the  time  a*dvertl8ed,  and  then  was  for 
much  less  than  its  market  value.  A  second 
mortgagee  had  requested  to  be  notifled  when 
the  sale  would  take  place;  but  the  notice 
was  given  him  without  stating  the  hour  or 
place  of  sale,  and  the  record  shows  that 
be  had  been  unable,  upon  inquiry,  to  learn 
anything  about  it.  It  appears  that  the  mort- 
gagee knew  that  the  second  mortgagee  de- 
sired to  protect  his  mortgage,  and  in  effect 
had  assumed  the  duty  of  giving  Iiim  informa- 
tl,on  as  to  when  and  where  the  sale  would 
occur.  This  duty  he  did  not  perform,  and  It 
was  held  that,  under  such  circumstances, 
good  faith  had  not  been  exercised.  It  further 
appears  that  the  adjournments  were  made 
with  no  one  present  except  the  auctioneer 
and  the  agent  of  the  mortgagee;  hence  tbe 
notices  of  adjournments  were  no  notice  what- 
ever to  the  world.  The  complaining  party 
was  the  second  mortgagee,  who  was  relying 
upon  the  express  or  implied  agreement  of 
the  first  mortgagee  to  inform  him  of  the  time 
and  place  of  sale.  In  Thompson  v.  Heywood, 
129  Mass.  401,  the  circumstances  surrounding 
the  notice  of  sale  were  held  to  show  a  fail- 
ure to  comply  with  the  law  on  that  subject, 
and  the  hour  at  which  the  sale  was  set  was 
so  early  in  the  morning  as  to  be  unreason- 
able, and  express  fraud  was  shown  in  other 
respects.  It  was  also  shown  that  the  pur- 
chaser was  a  participant  in  the  fraud.  It 
does  not  appear  that  tbe  statute  in  that  state 
defines  the  qualifications  which  must  be  pos- 
sessed by  a  newspaper  to  make  publication 
therein  legal  publication;  but  rather  the 
contrary  seems  to  appear.  In  Montague  v. 
Dawes,  96  Mass.  (14  Allen)  369,  the  notice 
was  too  meager  to  give  ttie  necessary  in- 
formation as  to  the  place  of  sale  and  other 
particulars,  and  the  sale  took  place  at  a  pri- 
vate office  in  a  private  building,  a  place  at 
which  the  public  would  not  think  of  looking 
for  the  sale  of  such  premises.  In  the  case  at 
bar  the  sale  took  place  at  the  place  fixed  by 
law,  and  where  all  such  sales  occur.  There 
were  other  particulars  in  the  last  case  cited 
which  went  to  the  merits  and  good  faith  in 
the  conduct  of  the  sale.  These  citations  are 
sufficient  to  Illustrate  the  lack  of  value  of 
the  Massachusetts  cases  as  authority,  par- 
ticularly in  view  of  there  being  no  redemp- 
tion after  sale. 

We  do  not  question  the  correctness  of  the 
principles  announced  regarding  good  faith 
on  the  part  of  the  mortgagee;  but  in  the 
case  at  bar  the  mortgagee  was  no(  present, 
either  in  person  or  by  attorney,  nor  was  any 
agent  appointed  by  him  present  The  auction 
was  conducted  by  the  sberifl,  whpils  made 
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by  statute  anctloneer.  Tbe  mortgagee  had 
DO  choice  In  the  selection  of  the  auctioneer, 
and  Is  therefore  not  charged  to  the  same  ex- 
tent with  his  acts  or  failure  to  act  that  he 
would  be  had  be  been  employed  by  himself. 
N.  D.  H.  A  C.  Co.  T.  Serumgard,  17  N.  D.  466, 
117  N.  W.  453,  28  li.  B.  A.  (N.  S.)  608,  138 
Am.  St  Rep.  717. 

UUnols  cases  are  also  called  to  our  atten- 
tion ;  bnt  In  that  state  It  appears  that  there 
is  no  redemption  aUowed  after  foreclosure 
sale,  and,  without  referring  directly  to  au- 
thorlUea  from  that  state,  we  may  say  that 
they  mostly  relate  to  sales  conducted  by  trus- 
tees named  by  the  parties  In  trust  deeds. 
Numerous  cases  are  found  and  caUed  to  our 
attention  which  are  Inapplicable  because  they 
relate  to  objections  made  to  the  confirmation 
of  a  sale  on  foreclosure  by  action.  It  Is 
dear  that,  when  objection  Is  made  to  the  con- 
firmation of  a  sale  before  the  rights  of  par- 
ties have  become  established,  the  court  will 
be  Justified  In  considering  objections  which 
are  of  less  weight  than  would  be  sufficient  to 
set  aside  a  deed  long  after  its  execution  and 
delivery,  where  all  the  proceedings  were  in 
conformity  with  the  statute.  A  large  number 
<a  authorities  on  the  subject  are  cited  in  the 
notes  to  section  628,  Wlltsie  on  Mortgage 
Foreclosure  (3d  Ed.). 

We  regard  Richards  et  al.  ▼.  Holmes  et 
al.,  18  How.  143,  IS  L.  Ed.  304,  as  a  con- 
trolling authority  in  this  case,  and  that  tbe 
only  distinction  which  can  be  drawn  be- 
tween the  two  cases  is  that  In  that  case  the 
auctioneer  was  In  fact  and  law  tbe  bidder 
for  the  creditor,  while  In  the  case  at  bar, 
as  we  have  held,  he  was  not  a  bidder,  but 
receired  a  bid  In  writing.  He  was  not  in- 
structed by  the  mortgagee  or  his  attorneys,  | 
In  tbe  instant  case,  to  get  it  for  the  least 
sum  possible. .  He  was  Instructed  to  bid  a 
certain  amount,  and  this  carried  the  under- 
standing that  he  should  bid  no  more,  and 
that  If  others  offered  more  they  would  get  it. 
Hence  it  conveyed  no  intimation  that  he 
was  to  act  in  contravention  of  the  Interests 
«f  the  mortgagor,  or  to  keep  down  or  reduce 
the  price.  In  tbe  last  case  cited  the  Su- 
preme Court  of  tbe  United  States  says:  "An 
agency  simply  to  bid  a  particular  sum  for  a 
purchaser,  amounting  to  no  more  than  re- 
ceiving from  the  purchaser,  before  the  auc- 
tion, a  bid  which  is  to  be  treated  as  if  made 
there  by  the  purchaser  himself,  is  not  neces- 
earily  inconsistent  with  any  duty  of  the  auc- 
tioneer, and  does  not  enable  any  one  to 
avoid  tbe  sale."  The  Instructions  in  the  case 
at  bar,  given  the  sheriff,  were  given  without 
regard  to  the  presence  or  absence  of  other 
bidders,  and  with  no  knowledge  as  to  wheth- 
er oth»8  wonld  be  present.  It  is  perfect- 
ly dear  that  the  price  bid  by  the  defendant 
was  more  than  any  other  person  was  will- 
ing to  give,  after  fair  and  legal  notice  of  the 
sale 

It  is  held  In  Worley  v.  Naylor,  6  Minn. 
102  (GIL  123),  that  a  sale  is  legal  when  made 


on  the  same  day  as  tbe  last  publication  of 
the  notice,  under  the  rule  regarding  tbe 
computation  of  tim&  In  tbe  case  at  bar  the 
sale  did  not  occur  until  the  next  succeeding 
day,  and  whether  or  not  there  was  time  for 
bidders  residing  at  a  distance  from  the 
county  seat  to  attend,  after  tbe  last  publica- 
tion, is  Immaterial;  there  had  been  other 
publications,  and  to  bold  that  every  possible 
bidder  must  have  actual  notice  of  the  time, 
place,  and  fact  of  sale  would  be  absurd. 
The  rule  announced  in  Richards  v.  Holmes, 
supra,  is  that  it  is  only  some  practice  to  pre- 
vent bidding  or  to  procure  a  sale  for  less 
than  the  property  would  otherwise  have 
brought  which  can  be  relied  upon  by  tbe 
complainants  to  avoid  the  sale. 

[IS]  It  may  be  conceded  that  some  of  the 
grounds  alleged  for  holding  the  sale  Invalid 
might  have  a  tendency  to  show  it  so  bad 
they  been  supported  by  proof  of  the  knowl- 
edge or  purpose  of  the  assignee  of  the  mort- 
gage ;  bnt  unsupported  they  are  without  sig- 
nlflcance.  The  plaintiff  had  the  protection 
the  law  afforded  him.  Legal  notice  was  giv- 
en him,  and,  as  held  by  this  court  in  prior 
decisions,  he  was  charged  with  knowledge  of 
the  foreclosure  proceedings.  Tbe  statute 
does  not  make  it  Incumbent  upon  tbe  mort- 
gagee to  give  to  mortgagor  personal  notice. 
It  does  not  charge  him  with  the  burden  of 
seeking  the  debtor  and  demanding  payment 
of  the  debt  The  debt  Is  payable  at  a 
specified  place,  and  the  debtor  is  charged 
with  knowledge  that  he  owes  the  obligation, 
when  it  will  be  due,  where  it  is  payable,  and 
with  the  duty  of  making  payment  at  such 
time  and  place.  We  cannot  comprehend  how 
the  debtor  may  have  grounds  for  complaint 
because  be  was  permitted  to  collect  two 
years'  rent,  one  during  the  year  of  redemp- 
tion, and  the  other  the  year  following  the 
issuance  of  the  sheriff's  deed.  He  charges 
that  this,  particularly  the  rent  for  the  last 
year,  was  permitted  to  be  collected  by  him  to 
conceal  from  him  the  fact  of  sale;  but  we 
are  not  advised  as  to  how  a  concealment  of 
the  fact  of  sale  after  the  sheriff's  deed  had 
issued  and  was  on  record  would  have  result- 
ed to  the  advantage  of  the  mortgagor.  If 
the  fact  of  his  being  permitted  to  receive 
tbe  benefit  of  rent  for  two  years  might,  un- 
der other  drcumstances,  constitute  evidence 
of  bad  faith  on  tbe  part  of  the  mortgagee, 
it  certainly  cannot,  in  the  case  at  bar,  in  the 
absence  of  a  showing  that  the  mortgagee 
knew  that  the  premises  were  occupied  by  a 
tenant,  or  even  cultivated  or  in  rentable 
condition.  Proof  of  bad  faith  or  fraud 
should  be  at  least  reasonably  clear  and  defi- 
nite, and  courts  should  not  be  asked  to  infer 
fraud  from  acts  which  in  themselves  are  in- 
nocent, when  not  explained  in  any  manner 
inconsistent  with  innocence  or  good  faith. 
Plaintiff  asks  us  to  surmise,  in  effect,  that 
bad  faith  was  exercised,  notwithstanding  ev- 
ery act  was  performed  in  accordance  with 
tbe  statute,  and  because,  after  all  tbe  acts 
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were  performed,  and  tbe  staerliTa  deed  Issned 
and  recorded,  -  and  title  vested,  be  collected 
rent  to  his  own  advantage.  We  are  thus 
asked  to  cast  upon  tbe  mortgagee  the  bur- 
den of  knowing  more  abont  the  premises,  its 
occupancy,  tbe  crops,  and  what  takes  place 
(vltb  reference  to  them,  tban  tbe  mortgagor 
himself  knew.  In  other  words,  we  are 
asked  to  ozcuse  tbe  ignorance  or  lack  of  in- 
formation of  tbe  mortgagor,  but  to  charge 
the  mortgagee  with  knowledge  of  all  tbe 
facts  which  it  was  possible  to  know,  and 
among  them  tbe  very  facts  which  we  are 
asked  to  excuse  the  mortgagor  from  knowing 
or  acting  upon.  Neither  the  circumstances 
nor  the  law  make  any  such  requirement 

We  regret  that  the  mortgagor  has  not 
been  able  to  realize  bis  expectations  regard- 
ing bis  property;  'but  be  Is  the  party  re- 
sponsible for  this  failure,  and  we  see  no  way, 
without  violating  the  law  ourselves,  to  re- 
lieve blm  from  bis  own  negligence. 

Tbe  Judgment  of  the  district  court  is  re- 
versed, and  it  is  directed  to  enter  judgment 
in  favor  of  the  defendant 

FISE,  J.  I  am  compelled  to  dissent  from 
tbe  views  of  my  Associates  as  expressed  in 
the  opinion  of  tbe  Chief  Justice.  The  major- 
ity decision  reverses  the  judgment  of  the  dis- 
trict court,  and  confirms  as  valid  a  title  ob- 
tained through  a  mortgage  foreclosure  by 
advertisement  and  a  sheriff's  deed  to  a  quar- 
ter section  of  land  concededly  worth  at  least 
$4,000  for  a  paltry  debt  of  abont  $50  and 
tbe  costs  of  foreclosure.  The  purchaser  at 
the  sale  and  the  person  to  whom  the  sheriff's 
deed  runs  was  tbe  holder  of  the  mortgage, 
and  tbe  rights  therefore  of  an  innocent  pur- 
chaser are  not  involved.  The  principles  an- 
nounced in  Hedlln  v.  Lee,  21  N.  D.  495, 
131  N.  W.  390,  are  in  the  main  analogous  to 
the  case  at  bar,  and.  In  my  opinion,  should 
be  controlling. 

As  I  view  it,  the  basic  fallacy  in  appel- 
lant's position,  as  well  as  in  that  of  my  As- 
sociates, consists  in  the  assumption  that 
because,  forsooth,  the  assignee  of  the  mort- 
gage and  his  attorneys  In  foreclosing  such 
mortgage  literaUv  complied  with  tbe  words 
of  the  statute  relative  to  foreclosures  by  ad- 
vertisement, that  this  Is  all  that  is  "nomin- 
ated in  the  bond,"  and  that  the  purchaser 
Is  entitled  to  his  "pound  of  flesh."  While  I 
entertain  tbe  highest  regard  for  the  attor- 
neys who  conducted  this  foreclosure,  and  do 
not  for  a  moment  question  their  good  faith, 
and  with  all  due  respect  for  the  opinions 
of  my  Associates,  I  feel  constrained  to  differ 
from  them.  A  construction  of  our  statute 
to  the  effect  that  a  literal  compliance  with 
Its  provisions  is  all  that  la  requisite  to  divest 
tbe  mortgagor  of  bis  title  and  vest  tbe  same 
in  the  purchaser  at  a  foreclosure  sale  is,  1 
believe,  unwarranted.  I  cannot  subscribe 
to  the  doctrine  that  because  tbe  letter  of  tbe 
statute  is  compiled  with,  if  the  notice  of 
foreclosure  sale  is  published  for  the  requisite 


period  in  "a  newspaper  of  the  county  where 
tbe  premises  Intended  to  be  sold  are  sitn- 
ated,"  that  this  alone  sufficeb.  The  legisla- 
tive purpose  in  requiring  the  publication  of 
such  a  notice  evidently  was  to  attract  the  at- 
tention of  those  persons  who  would  be  like- 
ly to  become  prospective  bidders  at  the  sale ; 
the  end  in  view,  of  course,  being  to  protect 
tbe  rights  of  the  Interested  persons  by  secur- 
ing competitive  bids  at  the  sale,  and  thus 
avoiding  a  sacrifice  of  the  property.  I  deny 
that  tbe  court  is  judicially  legislating  when 
it  places  a  construction  upon  the  statute 
which  will  tend  to  effectuate  tbe  evident 
legislative  purpose  as  above  stated. 

The  only  notice  given  in  this  case  was  by 
publication  in  a  weekly  newspaper  published 
at  Lansford,  a  small  village  some  22  miles 
distant  from  the  land,  and  having  no  drcnla- 
tion  in  the  vicinity  thereof.  It  might  Just 
as  well  have  not  been  published  at  all  in 
so  far  as  being  of  any  actual  benefit  Is  con- 
cerned. It  was  not  a  paper  nearest  tbe  land 
nor  the  most  Ukely  nor  reasonably  likely 
to  accomplish  the  purpose  intended  by  tbe 
Legislature.  I  do  not  contend  that  any  bard 
and  fast  rule  should  be  laid  dovm  in  such 
cases,  nor  do  I  contend  that  tbe  sale  should, 
for  this  reason  alone,  be  set  aside;  bat  I 
do  assert  that  where,  as  in  this  case,  no  bid- 
ders were  present,  and  tbe  land  was  struck 
off  to  the  mortgagee  pursuant  to  a  letter 
of  instruction  containing  bis  bid  for  tbe 
paltry  sum  due  him  with  costs,  that  it  will 
be  presumed  that  tbe  power  of  sale  was  not 
exercised  fairly  and  in  good  faith  as  the  law 
requires.  I  venture  tbe  assertion  that  no 
one  can  properly  contend,  under  the  facts, 
that  in  equity  and  good  conscience  this 
plaintiff  should  be  deprived  of  a  right  to 
redeem,  even  though  the  year  for  redemp- 
tion under  the  statute  has  expired.  The 
price  was  so  grossly  inadequate  as  to  shock 
the  conscience  of  the  chancellor.  The  fact 
that  plaintiff  did  not  redeem  within  the  year, 
coupled  with  the  further  facts  that  the  de- 
fendant allowed  blm  to  pay  tbe  taxes  on  the 
land  and  tbe  Interest  on  tiiie  first  mortgage. 
Is,  to  my  mind,  conclusive  of  tbe  fact  that 
plaintiff  did  not  know  of  the  existence  of 
such  second  mortgage  nor  of  tbe  foreclosure 
sale.  Of  course,  if  he  gave  the  mortgage, 
he  is  presumed  to  have  bad  knowledge  of  it ; 
but  be  evidently  had  overlooked  or  forgot- 
ten it  Another  quite  significant  fact  which 
should  not  be  overlooked  is  that  so  far  as 
this  record  discloses,  and  no  doubt  tbe  fact 
Is,  no  effort  whatsoever  was  made  by  de- 
fendant to  collect  the  amount  of  this  second 
mortgage  without  foreclosure.  While  It  Is 
true  this  was  not  legally  necessary,  yet  it 
Is  what  most  people  would  do,  and  what  fair 
dealing  with  a  fellow  man  demands,  and 
for  defendant  not  to  do  so  is  a  circumstance 
showing  a  want  of  good  faith  on  his  part 

I  shall  not  take  the  time  nor  the  space  re- 
quired in  order  to  review  tbe  authorities.  I 
take  it  to  be  well  settled  that  tbe  powers 
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of  ales  In  mortgages  mnst  be  exercised  In 
the  utmost  good  faith,  and  that  under  facts 
such  as  are  here  disclosed  the  court  should 
and  will  diligently  "scrutlniee  the  conduct 
of  the  party  placed  by  the  law  In  a  position 
where  he  iMssesses  the  power  to  sacrifice  the 
interests  of  another  in  a  manner  which  may 
defy  detection,"  and  "should  stand  ready 
to  aftord  relief  on  very  slight  evidences  of 
unfair  dealing,  whether  it  be  made  neces- 
sary by  moral  turpitude  or  only  by  a  mis- 
taken estimate  of  others'  rights."  As  very 
aptly  said  by  the  Supreme  Court  of  Soutb 
Dakota,  "A  court  of  equity,  in  the  exercise 
of  its  eqnltable  iwwers,  will  scrutinize  with 
care  sales  made  under  powers  of  sale  con- 
tained in  the  mortgage,  and,  where  ther^ 
Is  a  great  inadequacy  of  consideration,  it 
will  be  astute  in  extracting  from  the  facts 
of  the  case  sufficient  to  Justify  annulling  the 
sale."  Stacy  v.  Smith,  9  S.  D.  137,  68  N. 
W.  198.  See,  also,  Hedlin  y.*  Lee,  21  N.  D. 
495,  131   N.  W.   390. 

In  conclusion,  I  believe  the  trial  court 
wag  fully  Justified  In  granting  relief  to  plaln- 
tlft,  and  that  its  decision  should  be  affirmed. 


STATE  ex  reL  HEFFRON,  Asst.  Atty.  Gen., 
7.  DISTRICT  COURT  FOR  STARK  COUN- 
TY IN  TENTH  JUDICIAL  DIST.  et  aL 

(Supreme  Court  of  North  Dakota.     Sept.  13, 
1913.) 

(Byllahut  ly  the  Court.) 

1.  Mandaitus  ($  31*)  —  Pboceediros  or 
CouBiH — Entebtainino  Cause. 

Where  an  Inferior  court  decides  a  jurisdic- 
tional question,  or  one  preliminary  to  the  main 
controversy  submitted  to  it,  adversely  to  its  ju- 
risdiction, and  refuses  further  action,  such  de- 
cision, although  judicial  in  character,  constl- 
tntes,  if  erroneous,  a  refusal  to  perform  its  du- 
ties with  respect  to  the  main  controversy ;  and, 
in  the  absence  of  other  adequate  and  sufficient 
remedy,  the  Supreme  Court  under  the  superin- 
tending control  granted  in  section  86,  art.  4, 
of  the  Constitution,  may  review  such  decision 
and  consider  whether  or  not  it  was  the  duty 
of  the  inferior  court  to  entertain  the  contro- 
versy. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  H  74,  76 ;    Dec.  Dig.  §  SL*] 

2.  Mahdauus  (I  31*)  —  Pbocekoiros  of 
CouBTS— Entebtainino  Causb. 

In  the  exercise  of  its  superintending  con- 
trol and  where  the  inferior  court  erroneously 
decides  a  jurisdictional  question,  or  one  prelimi- 
nary to  the  main  controversy  sabmitted  to  it, 
adversely  to  its  jurisdiction,  the  Supreme  Court 
may  compel  a  performance  of  its  duty  by  the 
inferior  court  and  the  taking  of  such  jurisdic- 
tion by  the  writ  of  mandamus. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  U  74,  75 ;   Dec.  Dig.  S  31.*] 

3.  IjuvKcnoit  (i  230*)— Abatement  or  Pbo- 
CEBDiROS— Termination  or  Obiqinal  Ac- 
tion. 

The  dismissal  of  the  original  action  for  an 
injunction  to  abate  a  liquor  nuisance  brought 
under  section  9374,  Rev.  Codes  1905,  does  not 
in  itself  operate  to  dismiss  an  attachment  for  a 
contempt  of  court,  committed  by  the  unlawful 


sale  of  liquor  in  the  premises  affected  during 
the  life  of  the  injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  !i  502-516 ;    Dec.  Dig.  i  230.*] 

4.  Dismissal  and  Nonsuit  (J  39*)— Obdeb  of 
Dismissal  —  Requisites  —  Pbomibe  to  Dis- 
miss. 

An  agreement  or  promise  on  the  part  of 

the  district  court  to  dismiss  an  action  does  not 

constitute  such  a  dismissal. 
[EM.    Note.— For   other   cases,    see   Dismissal 

and  Nonsuit,  Cent  Dig.  |  66 ;  Dec.  Dig.  §  39.*] 

('Addtttonal  iSyna&tM  ty  Editorial  Staff.) 
6.  Injunction     ({     230*)— Pboceedinos    to 

Punish— Effect  or  Fobmeb  Pboceedinos. 
A  charge  of  contempt,  for  disobeying  an 
injunction  which  has  been  dismissed  prior  to 
the  institution  of  subsequent  proceedings  with- 
out a  hearing  on  the  merits,  does  not  consti- 
tute former  jeopardy,  nor  is  it  res  judicata  as 
to  the  subsequent  proceedings  for  disobedience 
of  the  same  injunction  covering  all  of  the  time 
embraced  in  the  former  proceedings  and  time 
subsequent  thereto. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  Si  602-616 ;   Dec.  Dig.  i  230.*] 

Original  application  by  the  State  of  North 
Dakota,  on  the  relation  of  F.  C.  Heffron, 
Assistant  Attorney  General,  against  the  Dis- 
trict Court  for  the  County  of  Stark  in  the 
Tenth  Judicial  District  of  North  Dakota  and 
another,  for  a  writ  of  mandamus.  Writ 
Issued. 

This  is  an  application  for  a  writ  which 
aball  command  the  district  court  of  the  coun- 
ty of  Stark  to  proceed  and  try  one  Charles 
Nolan  upon  a  charge  of  contempt  of  court. 
It  is  an  appeal  to  the  supervisory  powers  of 
this  court  conferred  by  section  86  of  article 
4  of  the  Constitution  of  North  Dakota.  In 
November,  1907,  an  action  was  commenced  in 
the  district  court  for  said  Stark  county,  en- 
titled "State  of  North  Dakota  ex  rel.  T.  F. 
McCue,  Attorney  General  of  North  Dakota, 
Plaintiff,  T.  Cbas.  Nolan  and  E.  J.  Berry,  De- 
fendants," "to  abate  a  liquor  nuisance  on  lot 
15,  block  4,  town  of  Dickinson,"  and  sum- 
mons, complaint,  and  injunction  therein  were 
served  on  defendants.  This  action  was  dis- 
missed on  motion  of  plalntift  in  August,  1909. 
On  June  9,  1909,  another  action  in  equity  was 
commenced  in  said  district  court  for  the 
same  purpose  and  between  the  same  parties, 
and  at  the  time  of  the  issuance  of  the  sum- 
mons and  complaint  Hon.  W.  0.  Crawford, 
judge  of  said  district  court,  made  an  order 
restraining  said  defendants  from  keeping 
said  premises  as  a  place  where  intoxicating 
Uquors  were  sold,  or  kept  for  sale  as  a  bev- 
erage, or  where  persons  were  permitted  to 
resort  for  the  purpose  of  drinking  intoxicat- 
ing liquors.  Said  injimctional  order  was 
served  on  the  defendant  Charles  Nolan  on 
June  9,  1909.  On  July  20,  1009,  Hon.  W.  C. 
Crawford  duly  transferred  said  action  by 
written  request  to  Hon.  A.  G.  Burr,  Judge  of 
the  Ninth  Judicial  district.  On  oi  about  July 
21,  1909,  Hon.  A.  G.  Burr  issued  an  attach- 
ment for  said  Charles  Nolan,  requiring  him 
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to  appear  before  tbe  court  Jnly  29,  1909,  to 
answer  to  a  charge  of  contempt  of  court  for 
having  violated  such  Injunction.  Before  said 
proceedings  were  called  for  trial,  and  on  Au- 
gust 6,  1909,  said  Charles  Nolan  procured  a 
continuance  on  the  ground  of  sickness,  and 
on  November  11,  1909,  on  motion  of  plaintiff, 
said  proceedings  were  dismissed  and  defend- 
ant discharged,  no  hearing  ever  having  been 
held  thereunder.  Immediately  after  said 
order  of  dismissal,  Hon.  A.  O.  Burr  Issued 
another  attachment  for  said  Nolan,  requiring 
defendant  to  appear  before  the  court  on  De- 
cember 7,  1909,  to  answer  to  the  charge  of 
contempt  In  having  violated  and  disobeyed 
said  Injunction.  The  charge  in  the  second 
attachment  was  the  same  as  that  In  the  for- 
mer, except  that  in  the  former  he  was  charg- 
ed with  having  violated  the  Injunction  in 
having  sold  liquor  from  the  9  th  day  of  June, 
1909,  to  the  19th  day  of  July,  1909,  while  in 
the  latter  he  was  charged  with  having  sold 
liquor  from  the  9th  day  of  June,  1909,  to  the 
9th  day  of  November,  1909.  Before  there 
was  any  hearing  upon  this  attachment,  and 
on  December  10,  1909,  Hon.  A.  G.  Burr  duly 
transferred  the  principal  action  by  written 
request  to  Hon.  W.  H.  Winchester,  judge  of 
the  Sixth  judicial  district  On  December  13, 
1909,  Hon.  W.  H.  Winchester  duly  transfer- 
red the  principal  action  by  written  request  to 
Hon.  W.  C.  Crawford,  judge  of  the  Tenth 
judicial  district  And  on  the  Uth  day  of 
October,  A.  D.  1909,  the  defendant  E.  J. 
Berry,  who  was  the  owner  of  the  building  In 
question,  executed  an  undertaking  and  peti- 
tion to  abate  said  action,  and,  on  said  matter 
being  presented  to  the  court,  and  some  time 
during  the  year  1909,  Hon.  W.  C.  Crawford 
fixed  the  amount  of  the  undertaking,  and  stat- 
ed that  upon  the  filing  of  said  undertaking 
and  payment  of  the  costs  he  would  order  an 
abatement  of  the  action.  Said  undertaking 
is  now  In  the  files,  but  the  time  of  filing  is 
not  Indorsed  on  said  undertaking  or  i>etl- 
tlon,  nor  Is  there  any  record  of  the  time  of 
said  filing,  and  no  order  of  abatement  has 
ever  been  made  or  signed.  The  afiSdavits 
in  the  record  show,  however,  that  some  time 
during  the  year  1909  the  court  had  fixed  the 
value  of  the  property  and  determined  the 
amount  of  the  bond,  and  that  said  bond  had 
been  duly  approved,  and  that  the  costs  as 
fixed  by  the  court  have  been  paid  into  the 
clerk's  ofiQce.  On  November  6,  1912,  Hon. 
Frank  E.  Flak,  Judge  of  the  Eleventh  judicial 
district,  was  requested  by  Hon.  W.  C.  Craw- 
ford to  try  and  determine  all  matters  and  is- 
sues, in  the  said  case.  And  on  November  8, 
1912,  a  motion  was  made  by  the  defendants' 
attorneys  to  dismiss  the  contempt  proceedings 
on  the  grounds  that:  "(1)  The  affidavit  up- 
on which  said  warrant  is  based  does  not 
state  or  show  by  positive  averment  a  prima 
facie  case  in  behalf  of  the  state,  in  this: 
That  (a)  the  afildavit  of  F.  C.  Heffron  Is 
made  entirely  upon  information  and  belief;  in 


so  far  as  a  violation  of  the  Injunctlonal  order 
Is  concerned;  (b)  the  affidavits  of  J.  G. 
Lemar,  Oust  Morberg,  and  H.  L.  Thompson 
do  not  state  or  show^by  way  of  positive  aver- 
ment or  at  all,  the  sale  or  charge  of  sale  of 
intoxicating  liquors  at  the  time  referred  to 
in  the  affidavit  by  this  defendant  Charles  No- 
lan, and  that  the  affidavits  of  said  Lemar, 
Morberg,  and  Thompson  nowhere  state  or 
show  the  sale  of  intoxicating  liquor,  or  the 
violation  of  any  injunctlonal  order,  by  the 
defendant  Charles  Nolan  personally.  That 
at  the  time  the  affidavit  herein  and  upon 
which  this  warrant  of  attachment  for  con- 
tempt were  made  and  sworn  to  there  was  In 
this  court  pending  and  undisposed  of  another 
Attachment  based  upon  the  same  Injunc- 
tlonal order  and  the  same  action  specified  In 
this  warrant  and  against  the  same  defendant 
Charles  Nolan  for  the  identical  contempt  as 
charged  herein,  (2)  That  the  original  action 
upon  which  this  attachment  is  based,  which 
action  was  begun  under  date  of  June  1, 1909, 
has  in  all  things,  and  pursuant  to  the  statutes 
of  North  Dakota  in  such  case  made  and  pro- 
vided, been  abated  by  the  payment  of  the 
costs  herein  and  the  giving  of  a  bond  in  the 
sum  of  $6,000  by  the  owner  of  the  property, 
and  was  abated  at  the  time  of  the  commence- 
ment of  these  proceedings  and  the  injunctlon- 
al order  thereby  dissolved.  (3)  That  prior 
to  the  issuance  of  this  said  warrant  of  at- 
tachment under  date  of  November  17,  1909, 
and  to  wit  on  July  19,  1909,  an  attaciunent 
proceeding  for  contempt  against  the  said  de- 
fendant Charles  Nolan,  based  upon  the  same 
action  in  equity,  begun  in  said  court  under 
date  of  June  1,  1909,  and  involving  the  same 
property  and  the  same  injunction,  the  same 
defendant  and  the  same  violation,  was  Issued 
and  begun  against  this  defendant  (ind  the 
contempt  in  this  proceeding  charged  is  the 
same  contempt  as  charged  in  the  same  case 
as  was  charged  In  the  proceeding  begun  on 
July  19,  1909,  and  in  .this  court  such  proceed- 
ings were  had  upon  the  said  warrant  of  at-- 
tachment  for  contempt  Issued  under  date  of 
July  19,  1909;  that  the  said  proceedings 
were  dismissed  under  date  of  November  11. 
1909,  and  the  said  defendant  Charles  Nolan 
was  in  all  things  discharged,  and  his  bond 
heretofore  given  was  vacated  and  annulled 
and  said  defendant  and  his  sureties  absolved 
from  all  liabilities  thereunder.  (4)  That  the 
said  attachment  proceedings  and  the  action 
upon  which  the  same  are  based  has  in  all 
things  been  abated  by  operation  of  the  law. 
(6)  That  the  court  has  no  jurisdiction  to 
proceed  herein.  (6)  That  Hon.  W.  C.  Craw- 
ford, judge  of  the  Tenth  judicial  district,  is 
in  no  manner  disqualified  to  hear  and  deter- 
mine the  proceeding  herein,  and  this  defend- 
ant has  in  no  manner  and  does  not  now  de- 
mand or  request  another  judge  to  try  the 
case.  (7)  That  the  affidavits  on  which  the 
warrant  was  issued  did  not  and  do  not  state 
facta  sufficient  to  confer  Jurisdiction  in  this 
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court,  or  to  charge  the  defendant  goUty  of 
contempt  In  said  action,  and  that  the  said 
affidavitB  are  not  made  or  ewom  to  within 
the  state  of  North  Dakota,  and  the  said  affl- 
darits  fail  to  state  or  clearly  show  the  offense 
to  have  been  committed."  This  motion  was 
baaed  npon  all  the  records  and  flies  In  said 
case. 

On  the  5th  day  of  February,  1913,  Hon. 
Frank  E.  Flak,  denied  said  motion,  his  order 
denying  the  same  being  as  follows:  "The 
above-entitled  action  Is  an  action  for  criminal 
contempt  brought  by  the  state  of  North  Dako- 
ta against  the  above-named  defendant,  charg- 
ing him  with  having  violated  an  injunction 
duly  served  upon  him.  Defendant  herein 
baring  moved  the  court  to  dismiss  the  action 
upon  the  grounds  that  said  contempt  proceed- 
ings were  not  instltoted  until  after  the  abate- 
ment of  the  case  in  which  the  said  injunction 
was  duly  issued,  and  the  matter  having  been 
gabmltted  to  the  court  and  the  court  been 
fnlly  advised  therein,  now  therefore  it  is  or- 
dered that  said  motion  be  and  the  same  is 
hereby  denied."  On  May  16,  1913,  pursuant 
to  vrrltten  request  of  Hon.  W.  C.  Crawford, 
the  case  again  came  on  for  trial  before  Hon. 
K.  B.  Leighton,  Judge  of  the  Eighth  Judicial 
district,  at  which  time  defendant  again  moved 
to  dismiss  the  proceedings  on  practically  the 
same  grounds  as  those  denied  by  Hon.  Judge 
Fisk,  but  in  addition  thereto  ni>on  the  charge 
that  the  state  had  been  guilty  of  laches,  in 
bringing  said  proceeding  to  trial,  and  upon  a 
certlflcate  of  Hon.  W.  C.  Crawford,  Judge  of 
the  Tenth  Judicial  district,  and  dated  May  13, 
1913,  which  was  not  considered  by  the  said 
Judge  Fisk,  and  which  was  as  follows:  "The 
undersigned,  W.  C.  Crawford,  Judge  of  the 
above  said  court,  hereby  certifies  that  during 
all  the  year  1909,  and  continuously  since  that 
and  now,  I  have  been  the  Judge  of  said  court; 
that  during  said  year  an  action  In  equity  un- 
der the  provisions  of  the  prohibition  laws  of 
the  state  of  North  Dakota  was  begun  against 
said  defendant  Charles  Nolan  and  E.  J.  Ber- 
ry, and  under  date  of  June  9th  of  said  year, 
an  Injunctlonal  order  in  said  action  was  is- 
Baed;  that  the  main  action  thus  Instituted 
has  never  been  brought  to  trial  by  the  state ; 
that  during  said  year  through  his  attorneys 
the  defendant  Berry,  as  the  owner  of  the  prop- 
erty Involved  in  said  action,  namely,  lot  15  In 
block  4,  dty  of  Dickinson,  appeared  in  said 
action  and  made  application  for  the  abate- 
ment of  said  action,  as  appears  by  the  files  in 
such  case,  and  presented  to  me  as  such  Judge 
a  bond  pursuant  to  the  statute;  that  said 
bond  bore  date  October  1,  1909,  and  was  ac- 
knowledged October  11,  1909 ;  that  upon  said 
appearance  and  at  the  request  of  the  attor- 
neys for  the  defendants,  I  designated  to  the 
nld  attorneys  the  amount  of  said  bonds  and 
fixed  the  value  of  the  property,  and  fixed  the 
amount  of  the  attorneys'  fees  for  the  plain- 
tiff's attorneys,  and  then  stated  to  said  at- 
torneys and  to  the  clerk  of  the  said  court, 
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that  VLfon  the  presenting  said  bond  and  filing 
same  with  the  said  clerk,  and  upon  the  pay- 
ment of  the  costs  in  the  case,  that  the  said 
action,  being  an  action  la  equity,  would  be 
abated  and  that  I  would  so  order.  At  said 
time  I  fixed  and  designated  the  value  of  said 
property  at  $6,000,  and  ordered  that  the  bond 
should  be  in  said  amount,  and  should.  If  the 
clerk  approved  the  sureties  thereon,  be  ap- 
proved by  him ;  that  said  bond  was  signed  by 
E.  J.  Berry  as  principal  and  A.  T.  Orowl  and 
B.  E.  Fuller  as  sureties  and  was  in  the  form 
prescribed  by  statute."  On  May  15,  1913, 
Hon.  K.  E.  li^hton  granted  this  motion  to 
dismiss  the  said  contempt  proceeding  and 
base<}  his  decision  and  order  upon  the  records 
and  files  in  the  case  and  upon  the  certificate 
of  Hon.  W.  O.  Cravrford  last  referred  to. 

F.  G.  Heffron,  Asst.  Atty.  Oen.,  for  petition- 
er. Ii.  A.  Simpson,  W.  F.  Burnett,  and  H.  C. 
Berry,  all  of  Dickinson,  for  defendants. 

BRUCE,  J.  (after  stating  the  facts  as 
above).  [1,  2]  Article  4,  section  86,  of  the 
Constitution  of  North  Dakota  provides  that 
"the  Supreme  Court,  except  as  otherwise  pro- 
vided in  this  Constitution,  shall  have  appel- 
late Jurisdiction  only,  which  shall  be  co-ex- 
tensive with  the  state  and  shall  have  a  gener- 
al superintending  control  over  all  inferior 
courts  under  such  regulations  and  limitations 
as  may  be  prescribed  by  law." 

Section  7822  of  the  Code  provides:  "The 
writ  of  mandamus  may  be  issued  by  the  su- 
preme and  district  courts  to  any  inferior  tri- 
bunal, corporation,  board  or  person  to  compel 
the  performance  of  an  act  whtch  the  law 
specially  enjoins  as .  a  duty  resulting  from 
an  office,  trust  or  station." 

Section  9374,  which  relates  to  injunctions 
issued  in  cases  of  violation  of  the  liquor  laws, 
among  other  things  provides:  "Any  person 
violating  the  terms  of  any  injunction  granted 
In  such  proceedings  shall  be  punished  for  con- 
tempt, for  the  first  offense  by  a  fine  of  not 
less  than  two  hundred  or  more  than  one  thou- 
sand dollars,  and  by  imprisonment  in  the 
county  jail  not  less  than  ninety  days  nor 
more  than  one  year,"  etc.  This  latter  statute 
Imposes  a  duty  upon  the  district  judge  in 
cases  of  contempt  in  Injunctlonal  proceedings 
in  liquor  cases  which  otherwise  might  be  dis- 
cretionary. The  state  of  California  has  a 
statutory  provision  In  relation  to  mandamus 
which  Is  similar  to  our  own.  See  C.  C.  P. 
(Cal.)  §  1085. 

In  the  case  of  People  v.  Barnes,  66  Cal. 
594,  6  Pac.  698,  it  was  held  that  a  writ  of 
mandamus  lay  to  compel  a  justice  of  the 
peace  to  proceed  with  the  preliminary  exam- 
ination of  a  person  regularly  charged  with 
having  committed  a  public  offense,  arrested, 
and  brought  before  him,  and  that  a  refusal 
to  proceed  with  the  examination  was  not 
Justified  by  the  mere  statement  of  the  coun- 
sel for  the  defendant  that  an  examination 
for  the  same  offense  had  been  had  before  eAp 
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other  magistrate,  on  which  the  defendant  had 
been  held  to  answer.  The  court,  among 
other  things,  said:  "The  application  here  la 
for  a  writ  of  mandate,  to  compel  the  Justice 
of  the  peace  to  proceed  with  the  preliminary 
examination  of  Charles  W.  I^nney.  This 
writ  may  be  issued  by  this  court  to  any  in- 
ferior tribunal  or  person,  to  compel  the  per- 
formance of  an  act  which  the  law  especially 
enjoins  as  a  duty  resulting  from  an  office, 
trust,  or  station  (C.  0.  P.  i  1086).  •  •  • 
Peremptory  language  Is  used  in  all  these  sec- 
tions (sections  relating  to  preliminary  ex- 
aminations before  Justices  of  the  peace). 
The  mandate  is  expressed  by  the  word  'must' 
In  Penal  Code,  f  8S8,  'the  magistrate  must 
immediately  inform  him  of  the  charge 
against  him,'  etc.  In  section  850,  'he  must 
allow  the  defendant  a  reasonable  time  to 
send  for  counsel,'  etc.  In  section  860,  'the 
magistrate  must.  Immediately  after  the  ap- 
pearance of  counsel,  or  if,  after  waiting  a 
reasonable  time  therefor,  none  appears,  pro- 
ceed to  examine  the  case.'  The  duties  of 
the  magistrate  are  pointed  out  in  dear  and 
distinct  terms,  and  especially  enjoined  by 
Imperative  words.  It  is  difficult  to  employ 
language  more  mandatory  in  Its  character. 
As  to  the  further  duties  of  the  magistrate, 
the  same  imperative  words  are  used. 
•  •  •  We  are  of  opinion  that  the  magis- 
trate was  commanded  by  the  law  to  proceed 
with  the  examination  of  the  case  before  ns, 
and  that  on  his  failure  to  do  so  the  writ 
asked  for  to  compel  him  is  appropriate.  The 
magistrate  had  nothing  to  do  with  what  had 
transpired  b§fore  any  other  magistrate.  It 
was  not  a  matter  for  his  consideration — ^it 
was  entirely  foreign  to  his  duty  in  the  prem- 
ises. The  discharge  of  the  prisoners  was  a 
failure  to  perform  the  duty  which  the  law  en- 
Joined  upon  him." 

In  the  case  of  State  ex  rel.  McGovem  v. 
WUUams,  136  Wis.  1,  116  N.  W.  225,  20  L. 
R.  A.  (N.  S.)  941.  it  was  held  that  "where  an 
Inferior  court  decides  a  Jurisdictional  ques- 
tion, or  one  preliminary  to  the  main  con- 
troversy submitted  to  It,  adversely  to  Its 
Jurisdiction  and  refuses  further  action,  such 
decision,  although  Judicial  in  character,  con- 
stitntes,  if  erroneous,  a  refusal  to  perform 
its  duty  with  respect  to  the  main  contro- 
versy ;  and,  in  the  absence  of  other  adequate 
and  sufficient  remedy,"  the  Supreme  Court 
can,  under  the  superintending  control  grant- 
ed in  section  3,  art  7,  of  the  Constitution, 
review  such  decision  and  consider  whether  or 
not  it  was  the  duty  of  the  Inferior  court  to 
entertain  the  controversy,  and  that  perform- 
ance of  its  duty  by  the  inferior  court  In  such 
a  case  can  be  compelled  by  mandamus. 

[S]  Nor  does  the  fact  that  a  charge  of  con- 
tempt, embracing  a  shorter  length  of  time  than 
that  stated  In  the  subsequent  charge,  had 
been  dismissed  prior  to  the  institution  of 
the  subsequent  proceedings  In  any  way  pre- 
clude a  proceeding  under  the  latter.  Not 
merely  did  the  second  charge  cover  a  longer 


period  of  time,  bnt  since  the  former  proceed- 
ing was  dismissed  without  any  hearing  on 
the  merits  or  plea  being  filed,  there  was  no 
former  Jeopardy,  nor  could  the  rule  of  res 
adjudlcata  apply.  State  v.  Gilpin,  1  Del.  Ch. 
25;  Vertener  v.  Martin,  10  Smedes  &  M. 
(Miss.)  103;  9  Cyc.  33M;  12  Oyc.  261B; 
State  V.  Winbauer,  21  N.  D.  161,  129  N.  W. 
07. 

The  order  of  the  district  court  dismissing 
the  proceedings  to  punish  the  defendant 
Charles  Nolan  for  statutory  criminal  con- 
tempt under  section  9374  is  not  appealable, 
since  section  7573  of  the  Revised  Codes  of 
1905  only  allows  appeals  In  contempt  cases 
where  the  defendant  has  been  found  guilty, 
and  we  held  in  the  case  of  State  v.  Massey, 
10  N.  D.  154,  86  N.  W.  226,  that  in  the  absence 
of  a  statute  authorizing  appeals  in  criminal 
contempt  cases  no  appeal  will  lie.  There  was 
therefore  no  other  adequate  remedy,  and  tbe 
case  Is  one  which  clearly  comes  within  tbe 
superintending  control  of  the  Supreme  Court, 
and  one  in  which  mandamus  may  and  should 
issue.  State  v.  Loud,  24  Mont  428,  62  Pac. 
407;  People  v.  Barnes,  66  Cal.  594,  6  Pac. 
608;  Mining  Co.  v.  Fremont,  7  CaL  130; 
State  V.  District  Court,  138  N.  W.  988;  State 
V.  District  Court,  27  Mont  128,  69  Pac  988. 
This,  of  course,  is  not  a  case  where  It  Is 
sought  by  mandamus  to  control  the  decision 
of  an  inferior  court  upon  the  merits  of  a 
canse,  but  merely  to  proceed  with  a  hearing 
when  It  has  dismissed  and  refused  to  go  Into 
the  merits  of  the  same  on  account  of  an  er- 
roneous construction  of  a  question  of  law  and 
of  practice  preliminary  to  the  final  hearing. 
In  such  latter  case  mandamus  will  issue. 
High,  Extraordinary  Legal  Remedies,  f  151 ; 
Raleigh  v.  District  Court,  24  Mont  306,  61 
Pac.  991,  81  Am.  St  Rep.  431;  State  v.  Fos- 
ter, 106  La.  428,  31  South.  67;  State  v.  Loud, 
24  Mont  428,  62  Pac.  407 ;  People  v.  Barnes, 
66  Cal.  594,  6  Pac.  698;  Ex  parte  Parker. 
131  U.  S.  221,  9  Sup.  Ct  708,  33  L.  Ed.  123; 
State  V.  Hunter,  3  Wash.  92,  27  Pac.  1076; 
State  ▼.  Murphy,  19  Nev.  89,  6  Pac  840; 
Merced  Mining  Co.  v.  Fremont,  7  Gal.  130; 
Lindsay  v.  Circuit  Court,  63  Mich.  735,  30 
N.  W.  500;  HofTman  v.  Allegan  Circuit 
Judge,  150  Mich.  68,  113  N.  W.  584;  State  v. 
Judge,  34  La.  Ann.  1177 ;  Ex  parte  State,  115 
Ala.  123,  22  South.  116;  2  Spelling,  Extr. 
Relief,  §§  1398,  1404;  State  v.  District  Court 
of  Grand  Forks  County,  138  N.  W.  988; 
State  V.  Johnson,  103  Wis.  591,  79  N.  W.  1081, 
51  L.  R.  A.  33,  notes;  State  v.  Williams, 
136  Wis.  1,  116  N.  W.  226,  20  L.  R.  A.  (N.  S.) 
941,  notes. 

[3]  The  trial  court  erred  in  holding  that  a 
dismissal  or  abatement  of  the  original  ac- 
tion in  which  the  injunction  was  granted  (If 
dismissal  there  was)  abated  and  disposed  of 
the  attachment  proceedings  for  a  contempt 
of  court  charged  to  have  been  committed 
while  the  Injunction  was  in  force.  When 
once  the  contempt,  if  any  there  was,  had 
been  commlttedL  ^t  bect^^ra^^bllc  offense 
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whlcb  was  separable  and  dlsUnct  from  the 
action  in  relation  to  wbicb  It  might  have 
been  committed.  See  State  t.  Nathans,  49 
S.  C.  199,  27  S.  E.  52,  65.  Oompers  v.  Buck 
Stove  &  R.  Co.,  221  U.  S.  418,  81  Sup.  Ct 
492,  55  L.  Ed.  797,  810,  34  L.  R.  A.  (N.  S.) 
874. 

[4]  So,  too,  there  Is  no  evldoice  In  the  rec- 
ord of  any  such  dismissal,  but  merely  of  a 
promise  by  the  court  to  dismiss  the  action 
open  the  doing  of  certain  things  which  it  was 
for  the  court,  by  a  subsequent  order,  to  de- 
termine had  been  done.  A  promise  to  make 
an  order  rendering  a  certain  Judgment  is  not 
In  law  the  making  of  such  order  or  the  en- 
tering of  such  Judgment 

The  writ  wUl  issue  as  prayed  for. 


ACKEKMAN   v.  MADDUX  et  at 

(Sapreme  Court  of  North  Dakota.     Sept.  17, 
1913.) 

(SyOahiu  by  the  Court.) 
L  CORTBACTS    (f     20*)— REQUismss— ACCIiPT- 
ANCE  BT  RKTUBN  MaIL. 

when  an  individual  makes  an  offer  by  mail 
stipulating  for  an  answer  by  return  of  the  mail, 
the  person  making  anch  offer  is  released  If  the 
stipolation  Is  not  complied  with. 

[B<d.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i!  67-70;   Dec.  Dig.  S  20.*] 

2.  Vkndob  and  Pubchaseb  (S  16*)— Offxb 
AMD  AccEPTARCs— Tike  of  Acceptance. 

A  letter  offering  to  sell  a  piece  of  real  es- 
tate for  a  certain  sum  and  ending  with  the  re- 
qaest,  "Let  me  know  by  retnrn  mail,"  demands 
an  acceptance  by  such  mail,  and  in  the  absence 
of  such  the  offerer  will  be  released. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {(  17,  20;  Dec.  Dig.  i 
le.*] 

3.  Specifio  I>ebfobhance  (S  94*)— Default 
OF  Plaintiff— Nonpayment  of  Taxes— Ef- 
fect. 

Where  the  payment  of  taxes  Is  not  made  a 
condition  precedent  to  the  right  of  the  purchas- 
er under  a  land  contract  to  rely  upon  the  same, 
and  prior  to  the  bringing  of  an  action  for  spe- 
cific performance  no  attempt. has  been  made  to 
forfeit  the  contract  on  account  of  such  failure, 
and  upon  the  trial  plaintiff  tenders  and  offers 
to  pay  into  court  the  amount  of  such  taxes, 
snch  prior  default  will  not  defeat  an  action  for 
specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  J§  249-256;  Dec.  Dig.  { 
94.*] 

4.  SPECino  Pbbfobuanck  ({  101*)— Tendeb 
OF  Payment— SuFFicrENOT. 

When  in  such  a  case  the  tender  is  lacking 
in  a  few  cents  of  interest,  the  doctrine  of  de 
minimis  non  curat  lex  will  apply.  Under  sec- 
tion 5260,  Rev.  Codes  1905,  a  shortage  of  12 
cents  in  a  tender  of  payment  under  a  land  con- 
tract will  not  invalidate  such  tender  where  no 
objection  is  made  at  the  time  which  is  based  up- 
on such  shortage. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {|  290,  295,  311-317; 
Dec.  Dig.  I  IDl.*] 

5.  Sfxcifio  Pebfobmawce  (|  94*)— Constkuo- 
noN  OF  Contbaot  —  Conditions  —  Absign- 

UXNT. 

Where  a  contract  provides  that  "no  sale, 
transfer,  assignment  or  pledge  of  this  contract 


or  of  any  interest  therein,  or  of  or  in  the  prem- 
ises therein  described  shall  be  in  any  manner 
binding  upon  the  party  of  the  first  part  unless 
said  party  of  the  first  part  shall  first  consent 
thereto  by  writing  hereon,"  an  agreement  by  the 
purchaser  to  sell  the  property  to  a  third  person 
will  not  defeat  his  right  to  specific  performance. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  SS  249-256 ;  Dec.  Dig.  { 
94.*] 

6.  Specific  Perfobmance  (§  94*)— Defenses 
— Bbeach  of  Independent  Covenant. 

A  breach  of  an  independent  covenant,  as 
distinguished  from  a  condition  .which  is  not  a 
material  inducement  to  the  contract  Is  not  a 
bar  to  specific  performance. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  249-256;  Dec.  Dig.  < 
94.*] 

7.  Sfeoifio  Pebfobhancb  (J  17*)- Pebsons 
Entitled— PuBCHASEB  Aobeeinq  to  Sell 
to  Anotheb. 

Purchasers  who  have  not  assigned  their 
contract  of  purchase,  bnt  who  have  agreed  to 
sell  to  another  on  other  and  different  terms,  are 
still  obligated  to  deliver  good  title  to  their  ven- 
dee, and  an  action  for  specific  performance 
against  their  vendors  is  properly  brought  in 
their  names. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  iS  38-46;  Dec.  Dig.  < 
17.*] 

8.  Pbinoipal  and  Agent  (J  177*)- Notice  to 
Agent— Scope  of  Agency. 

Recently  acquired  knowledge  of  an  invest- 
ing agent  will  be  imputed  to  his  principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  §i  670-679;  Dec.  Dig.  i 
177.*] 

Appeal  from  District  Court,  Eddy  County; 
CoSey,  Judge. 

Action  by  Fred  Ackerman  against  C.  J. 
Maddux  and  another  for  specific  perform- 
ance. Judgment  for  the  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

This  is  an  action  to  compel  the  specific 
performance  of  a  contract  for  the  purchase 
and  sale  of  lots  2,  3,  and  4  of  the  original 
town  plat  of  New  Rockford,  Eddy  county, 
and  to  acquire  the  title  to  said  property. 
The  selling  price  was  $600,  of  which  all  but 
$70  was  paid  by  the  plaintiff  before  the  bring- 
ing of  this  action;  this  balance  (lacking  per- 
haps 12  cents)  being  tendered  on  September 
14,  1910,  and  on  being  refused  being  imme- 
diately deposited  to  the  credit  of  the  defend- 
ants. The  action  was  commenced  on  the 
10th  day  of  October,  1910.  On  November  8, 
1910,  the  defendants,  C.  J.  Maddux  and  Cath- 
erine Melrose,  answered  admitting  the  mak- 
ing of  the  contract  but  denying  the  bther  ma- 
terial allegations  of  the  complaint  The  an- 
swera  admitted  the  tender  of  $71  but  denied 
that  the  same  was  in  full  payment  of  the 
balance  of  the  purchase  price.  They  also 
further  alleged  that  on  September  1,  1910, 
and  before  the  full  purchase  price  of  said 
lots  was  paid  by  the  nlaintiff,  the  plaintiff 
and  the  defendant  Maddux  entered  into  an 
agreement  whereby  the  defendant  Maddux 
was  to  pay  plaintiff  $230  for  all  of  his  right, 
title,  and  interest  in  the  property,  which  said 
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amount  the  defendant  Maddux  stated  be  was 
ready  and  able  and  willing  to  pay  at  any 
time,  and  which  said  amount  be  deposited 
In  tbe  district  court  for  the  use  and  benefit 
of  the  plaintiff.  Tbe  answers  further  al- 
leged that  Immediately  after  tbe  making  of 
said  agreement,  and  on  September  9,  1910, 
the  defendant  Maddux  sold  and  transferred 
said  property  to  the  defendant  Catherine  Mel- 
rose for  a  valuable  consideration,  and  that 
thereafter,  and  on  or  about  September  15, 
1910,  plaintiff  attempted  to  convey  said  prop- 
erty to  one  E.  M.  Stitzel  and  caused  a  war- 
ranty deed  to  said  Stitzel  to  be  placed  on 
record  and  then  and  there  entered  into  a 
conspiracy  for  the  purpose  of  cheating  and 
defrauding  the  defendant  Maddux  out  of  the 
property  and  for  tbe  purpose  of  clouding  the 
title;  that  such  attempt  to  transfer  without 
tbe  consent  of  the  defendant  Maddux  was  a 
violation  of  the  contract ;  and  that  tbe  defend- 
ant Maddux  "now  elects  and  declares  said  con- 
tract forfeited."  Tbe  answers  frurtber  allege 
that  prior  to  September  6,  1910,  tbe  "defend- 
ant C.  J.  Maddux  entered  into  the  possession 
of  said  property  and  was  and  has  been  In  pos- 
session of  said  property  at  all  times  since 
said  date^  and  made  valuable  Improvements 
upon  said  property  by  plowing  and  cultivat- 
ing tbe  same,"  and  that  tbe  purchase  by  the 
said  Catherine  Melrose  was  "made  in  the 
ordinary  course  of  business  for  value  re- 
ceived and  without  any  notice  of  any  rights, 
claims,  or  interest  of  tbe  plaintiff."  On  No- 
vember 1,  1911,  and  one  day  before  the  case 
was  actually  tried,  the  defendant  Maddux 
also  asked  leave  to  file  an  amended  answer 
which  set  up  tbe  facts  above  stated,  and  in 
addition  alleged  that  plaintiff  had  failed  to 
pay  the  taxes  for  tbe  years  1908.  1909,  1910, 
and  1911,  that  said  lots  were  advertised  for 
sale  for  delinquent  taxes,  and  that  the  de- 
fendant Maddux  was  forced  and  compelled 
to  pay  and  redeem  said  property  from  tbe 
said  delinquent  taxes  and  paid  therefor  tbe 
sum  of  $30.59  to  protect  said  property,  and 
alleged  that  the  failure  of  plaintiff  to  pay 
such  taxes  constituted  a  default  in  tbe  con- 
ditions of  said  contract,  by  reason  whereof 
the  said  defendant  (and  in  said  amended  an- 
swer) elected  and  declared  said  contract  null 
and  void.  The  evidence,  however,  discloses 
that  tbe  failure  of  the  plaintiff  to  pnv  such 
taxes  was  not  discovered  by  the  defendant 
Maddux  until  November  10th  (that  ia  to  say, 
30  days  after  the  bringing  of  the  suit,  12 
days  before  the  trial,  and  11  days  before  the 
attempt  to  file  the  amended  answer),  and  that 
the  same  were  not  actually  paid  until  Novem- 
ber 18th.  Tbe  record  also  shows  that  imme- 
diately upon  tbe  attempted  filing  of  tbe  said 
amended  answer  tbe  plaintiff  brought  tbe 
said  sum  of  $31  and  deposited  the  same  with 
the  clerk  for  tbe  benefit  of  the  defendant 
Leave  to  file  this  amended  answer  was  de- 
nied. There  Is  no  evidence  In  tbe  record  of 
any  notice  or  attempt  at  cancellation  of  said 


contract  by  tbe  defendants  or  either  of  them 
prior  to  the  filing  of  tbe  answers  in  the  case, 
either  as  provided  by  sections  7494  and  7495, 
R.  C.  1905,  or  the  terms  of  the  contract,  or 
in  any  other  way. 

Tbe  trial  court  decreed  "that  said  plaintiff 
have  and  recover  Judgment  against  said  de- 
fendants and  each  of  them;  that  all  their 
right,  title,  and  interest  in  and  to  said  de- 
scribed real  premises  be  decreed  to  be  in  said 
plaintiff,  Fred  Ackerman;  and  that  said 
plaintiff,  Fred  Ackerman,  is  entitled  to  the 
Immediate  possession  of  said  described  real 
premises  and  the  whole  thereof  free  and  clear 
of  all  right.  Interest,  claim,  and  demand  of 
said  defendants,  and  each  and  both  of  them; 
and  that  as  to  them  title  be  quieted  In  all 
things  In  tbe  plaintiff  herein."  It  further  de- 
creed that  plaintiff,  Fred  Ackerman,  should 
recover  judgment  against  the  said  defendants 
for  his  costs  and  disbursements,  and  that  the 
said  C.  J.  Maddux  be  directed  and  required 
to  make,  execute,  and  deliver  to  the  said 
plaintiff,  Fred  Ackerman,  a  good  and  sufD- 
cient  warranty  deed  conveying  title  to  said 
described  premises  to  tbe  said  Fred  Acker- 
man, and  "that  tbe  Judgment  herein  be  of  the 
same  force  and  effect  of  a  warranty  deed  of 
conveyance  of  title  from  said  defendant  C. 
3.  Maddux  to  said  plaintiff,  Fred  Ackerman, 
and  the  same  to  contain  tbe  usual  covenants 
of  said  defendant  C.  J.  Maddux  to  said  plain- 
tiff, Fred  Ackerman;  that  tbe  said  C.  J. 
Maddux  himself  and  his  heirs  and  assigns 
are  well  seised  in  fee  of  the  land  and  prem- 
ises aforesaid,  and  that  tbe  said  G.  J.  Mad- 
dux has  good  right  to  sell  and  convey  the 
same  to  said  plaintiff;  that  the  said  land 
and  premises  described  are  free  from  lien  or 
Incumbrance,  lien  or  Incumbrance  caused  or 
permitted  by  any  act  of  said  C.  3.  Maddux; 
that  the  said  plaintiff,  Fred  Ackerman,  and 
his  heirs  and  assigns,  shaU  be  and  remain 
in  tbe  quiet  and  peaceable  possession  of  said 
described  premises;  and  that  said  0.  J.  Mad- 
dux will  warrant  and  defend  the  title  to  said 
plaintiff,  Fred  Ackerman." 

From  this  judgment  this  appeal  was  taken, 
and  a  trial  de  novo  Is  asked. 

Maddux  &  Rinker,  of  New  Bockford,  for 
appellants.  R.  G.  McFarland,  of  James- 
town, for  respondent 

BRUCE,  J.  (after  stating  the  facts  as 
above).  [1, 2]  Defendants  first  seek  to  de- 
feat tbe  action  of  plaintiff  by  showing  that 
after  tbe  execution  of  the  real  estate  con- 
tract plaintiff  sold  tbe  premises  In  question 
to  the  defendant  Maddux,  and  that  thereby 
all  rights  under  tbe  contract  were  waived. 
We  find,  however,  no  support  for  this  con- 
tention in  the  evidence.  All  we  find,  indeed, 
is  an  offer  to  sell  which  was  not  accepted 
according  to  Its  terms  and  which  was  there- 
fore a  nullity.  The  offer  to  sell  was  con- 
tained In  the  following  letter:  "Wllllston, 
N.  D.,  Sept  6. 1910.    Mr.  0.  3.  Maddux,  New 
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Bockford,  N.  Dak. — Dear  Friend  Mr.  Mad- 
dnx:  I  want  to  sell  them  lots  tbat  you  sold 
me.  I  am  mlgbty  hard  up  for  money  and  If 
I  could  sell  them  back  to  you  I  would  do  so 
at  a  great  discount  I  have  seven  lots  be- 
sides the  four  yon  sold  me  and  I  have  to 
borrow  money  here  to  pay  the  taxes  on  them 
and  they  are  not  bringing  In  anything  and 
I  need  every  dollar  I  made  here  this  year  to 
Uve  on.  I  had  In  a  little  over  sixty  acres  in 
crop.  I  have  threshed  and  I  have  not  any 
more  than  I  seed,  feed  and  other  expenses 
from  the  whole  crop,  The  other  lota  I  got  is 
enough  for  me  and  this  place.  I  will  sell 
the  four  you  sold  me  to  you  only  for  half 
price,  $300.00.  I  will  take  $230.00  cash  and 
you  keep  the  balance  of  $65.00  or  $70.00 
which  I  owe  you.  I  will  sell  them  anyway, 
and  I  want  to  sell  them  to  you.  I  kindly 
wish  you  would  send  me  a  statement  of  how 
we  stand  as  the  way  It  Is  In  It  worry  me 
considerable.  I  want  to  straighten  it  up  as 
soon  as  possible.  If  I  could  sell  them  I 
would  immediately  build  me  a  better  house, 
and  buy  me  a  cow  and  live  like  a  white  man, 
and  as  I  will  have  feed  and  seed  It  would  put 
me  in  better  shape  for  next  year.  Let  me 
know  by  return  mall.  Yours  very  truly, 
Fred  Ackerman,  Wiillston,  N.  Dak."  This 
letter  was  dated  September  5,  1910,  and  was 
received  by  the  defendant  Maddux  on  Sep- 
tember 6  or  7,  1910.  On  September  9,  1910, 
tbe  defendant  Maddux  wrote  a  letter  tLV- 
cepting  the  ofter.  It  will  be  noticed  that  by 
its  terms  the  offer  demanded  an  acceptance 
by  return  mall,  and  there  Is  no  pretense  that 
sncb  was  forthcoming.  There  was  therefore 
DO  acceptance,  and  tbe  offer  is  eliminated  in 
law  from  the  record  and  Is  as  If  It  had  never 
'been  made.  That  this  is  the  settled  law 
there  can,  we  l)elieve,  be  no  controversy. 

In  the  case  of  Maclay  v.  Harvey,  90  lU. 
525,  32  Am.  Rep.  35,  one  John  Harvey  wrote 
to  a  Miss  Maclay  as  follows :  "I  write  to  in- 
quire If  you  Intend  to  work  at  millinery  this 
season,  and  If  you  have  made  any  arrange- 
ment or  not  If  you  have  not  can  you  take 
charge  of  my  stock  this  season,  and  if  we 
can  agree  I  would  want  you  for  a  permanent 
trinmier.  Please  notify  me  by  return  mail, 
and  terms,  and  we  can  confer  further."  To 
this  letter  an  answer  was  sent  stating  terms. 
On  Mandi  21st  Harvey  again  wrote:  "Tour 
favor  was  received  in  due  time  and  con- 
tents noted.  Tou  spoke  of  wages  at  $15  a 
week  and  fare  one  way.  •  •  *  I  will 
give  you  $15  per  week  and  pay  your  fare 
from  Chicago  to  Monmouth  and  pay  you  the 
above  wages  for  your  actual  time  in  the 
boose  at  that  rate  per  season.  I  presume 
tbat  the  wholesale  men  will  allow  you  for 
3<mr  time  In  the  house.  Tou  toill  confer  a 
favor  iy  giving  me  your  answer  hy  return 
nail."  This  letter  was  received  on  the  af- 
ternoon of  March  22  and  an  acceptance  was 
written  on  a  postal  card  on  the  following 
day,  March  23d.  The  card,  however,  was 
given  to  a  boy  to  mall  who  delayed  In  the 


matter  so  that  it  was  not  received  until  two 
days  after  March  25tb.  The  court,  in  hold- 
ing that  there  was  no  acceptance  and  there- 
fore no  contract,  said :  "When  an  Individual 
makes  an  offer  by  post  stipulating  for  or  by 
the  nature  of  the  business  having  the  right 
to  expect  an  answer  by  return  of  post,  tbe 
offer  can  only  endure  for  a  limited  time,  and 
the  making  of  it  Is  accompanied  by  an  im- 
plied stipulation  that  the  answer  shall  be 
sent  by  return  of  post  If  that  Implied  stip- 
ulation Is  not  satisfied,  the  person  making 
the  offer  is  released  from  it  It  Is  clear  here 
that  the  nature  of  the  business  demanded  a 
prompt  answer  and  the  words,  ''fou  will  con- 
fer a  favor  by  giving  me  your  answer  by 
return  mall,'  do  in  effect,  stipulate  for  an  an- 
swer by  return  mail."  This  case  follows  the 
leading  English  case  of  Dunlop  v.  Higgins,  1 
H.  L.  Cas.  387,  and  Is  supported  by  the  great 
weight  of  authority  both  in  Bsgland  and  in 
America.  See  35  Cyc.  52,  53,  and  notes;  EU- 
ason  V.  Henshaw,  4  Wheat  225,  4  L.  Ed.  556. 

[3]  We  next  come  to  the  question  as  to 
whether  specific  performance  will  lie  In  this 
case,  and  this  also  Involves  the  question 
whether  the  court  erred  In  refusing  to  permit 
the  filing  of  the  amended  answer  which  set 
up  the  nonpayment  of  the  taxes  and  sought 
te  declare  tbe  contract  void  on  account  there- 
of. Counsel  argues  In  bis  brief  that  there 
Is  no  offer  in  the  complaint  to  pay  for  im- 
provements. He  also  asks  the  question :  "Can 
a  conditional  sale  purchaser  remove  a  building 
from  the  property  and  fall  to  pay  the  taxes 
for  four  years  and  then  prevail  In  an  action 
for  specific  performance?"  On  an  examina- 
tion of  the  record,  however,  we  find  no'  evi- 
dence of  tbe  removal  of  any  building  by  the 
plaintiff  or  of  the  making  of  any  permanent 
improvements  by  the  defendant  Defendant, 
it  Is  true,  testifies  tbat  he  plowed  and  culti- 
vated tbe  lots,  but  we  have  yet  to  learn  that 
plowing  and  cultivating  town  or  village  lots 
constitutes  a  permanent  improvement  As 
far  as  the  removal  of  the  building  is  con- 
cerned, the  only  evidence  to  be  found  In  the 
record  is  that  "at  the  time  of  the  sale  of  tbe 
lots  by  C.  J.  Maddux  to  the  plaintiff  there 
was  a  building,  a  store  house,  on  said  lots 
worth  and  of  the  value  of  $100,  and  that 
said  building  since  the  sale  thereof  has  been 
removed  from  said  lots."  The  evidence 
shows  that  .on  or  about  September  9,  1910, 
the  defendant  0.  J.  Maddux  himself  went 
into  possession  of  said  premises  and  plowed 
and  broke  the  same.  There  is  no  evidence  as 
to  who  removed  the  building  and  as  to  when 
it  was  removed  and  whether  since  or  before 
the  occupation  by  the  defendant  Maddux. 
So,  too,  tbe  value  of  the  plowing  and  culti- 
vating, even  If  It  were  a  permanent  improve- 
ment Is  not  given. 

[4]  A  point  is  also  made  that  tbe  tender 
of  $71  was  12  cents  short,  also  that  the  de- 
posit of  $31  for  taxes  did  not  Include  the  few 
days  interest  which  would  accrue  from  the 
time  of  the  payment  by  Maddu:r  Cb^ 
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of  the  deposit.  Tbe  rale  of  de  minimi  a  non 
curat  lex  applies  in  such  cases.  Kullman  t. 
Greenebaum,  02  Gal.  405,  28  Fac.  674,  27  Am. 
8t  Rep.  160.  So,  too,  there  Is  no  evidence 
that  these  tenders  were  refused  because  of 
the  shortage  or  that  the  matter  was  consid- 
ered at  alL  There  Is  no  testimony  as  to  any 
refusal  to  accept  the  $31  taxes.  As  far  as 
the  $71  is  concerned,  the  refusal  was  un- 
qualified. The  testimony  of  Mr.  Maddux  is 
as  follows:  "Q.  At  the  time  Exhibit  C,  the 
tender  of  $71,  was  made  to  you,  you  made 
no  statement  or  any  objection  or  reason  why 
yon  did  not  accept  that  at  that  time?  A. 
No,  but  I  refused  to  do  it"  Tbe  defendants 
cannot  now  take  advantage  of  the  trifling 
shortages,  if  any  there  were.  Section  6260, 
R.  C.  1905;  Latimer  v.  Capay  YaUey  Land 
Co.,  137  Cal.  286,  TO  Pac  82  (construing  sec- 
tion 1601,  avll  Code  of  CaUfornia,  from 
which  section  5260,  R.  C.  1006,  N.  Dak.,  Is 
taken);  Kofoed  v.  Gordon,  122  CaL  314,  64 
Pac.  1115;  Cleveland  et  aL  v.  Rothwell,  64 
App.  Div.  14,  66  N.  7.  Supp.  241. 

As  far  as  the  refusal  to  permit  tbe  filing 
of  the  amended  answer  is  concerned,  we 
think  that  no  prejudicial  error  was  commit- 
ted by  the  ttlal  court  Tbe  plaintlfT  deposit- 
ed in  the  trial  court  the  sum  paid  by  the 
defendant  Maddux,  perhaps  lacking  a  few 
cents  of  Interest  Tbe  payment  of  taxes  was 
not  by  the  contract  made  a  condition  pre- 
cedent to  tbe  right  of  the  plaintiff  to  a  spe- 
dflc  performance  or  to  rely  upon  the  con- 
tract, and  it  is  usually  only  such  breaches 
that  will  defeat  a  recovery.  36  Cya  700,  701. 
Tbe  nonpayment  of  taxes  was,  it  Is  true,  a 
ground  tor  forfeiture,  but  in  the  case  at  bar 
the  statutory  notice  of  cancellation  was  not 
given  (see  sections  7494,  7495,  R.  C.)  nor  was 
tbe  notice  given  which  was  provided  for  in 
the  contract,  nor  any  attempt  at  cancella- 
tion until  after  the  suit  was  commenced. 

L(]  There  is  also  nothing  in  the  point  that 
the  plaintiff  sold  his  interest  in  the  land  to 
the  witness  Stltzel  before  the  bringing  of 
tbe  suit  Such  a  sale  was  not  prohibited  by 
the  contract  nor  was  the  retention  of  the 
property  made  a  condition  precedent  to  its 
enforcement.  All  that  the  contract  stated 
upon  the  point  was  that:  "It  is  further 
agreed  that  no  sale,  transfer,  assignment,  or 
pledge  of  this  contract,  or  of  any  interest 
therein,  or  of  or  in  tbe  premises  therein  de- 
scribed, shall  be  in  any  manner  binding  up- 
on the  party  of  the  first  part  unless  said 
party  of  the  first  part  shall  first  consent 
thereto  by  writing  hereon."  The  agreement 
in  yhort,  merely  sought  to  render  such  a  sale 
void  without  the  consent  of  the  defendant 
Maddux  and  not  to  make  it  the  subject  for 
a  forfeiture  of  the  contract 

[I]  Even  if  such  a  sale  had  been  directly 
forbidden,  It  would  hardly  have  precluded  a 
recovery  in  this  case.  "A  breach  of  an  in- 
dependent  covenant   as  distinguished   from 


a  condition  whl(A  la  not  a  material  induce- 
ment to'  the  contract.  Is  not  a  bar  to  specific 
performance."  36  Cyc.  700,  701;  Grigg  v. 
Landis,  21  N.  J.  Eq.  494 ;  Hunt  T.  Spencer, 
13  Grant  Ch.  (U.  C.)  225. 

[7]  "Purchasers  who  have  not  assigned 
their  contract  of  sale,  but  who  have  agreed 
to  sell  to  another  on  other  and  different 
terms,  are  still  obligated  to  deliver  good  title 
to  their  vendee,  and  that  interest  In  tbe  sub- 
ject-matter has  not  ceased,  and  an  action  for 
specific  performance  is  properly  brought  in 
their  names."  36  Cya  760 ;  Bittrick  v.  Con- 
solidated Imp.  Co.,  51  Wash.  469,  99  Paa  303. 

In  the  case  at  bar,  though  there  was  a 
warranty  deed  to  Stltzel,  there  was  an  ac- 
companying agreement  or  memorandum  sign- 
ed by  the  said  Stitzd  which  provided  that 
Stltzel  stUl  owed  tbe  plaintiff  "on  account 
thereof  the  sum  of  $179.42,  which  amount  is 
said  to  be  paid  by  tbe  giving  of  a  promissory 
note  to  the  said  Fred  Ackerman,  with  real 
estate  security  due  on  or  about  October  1, 
1911,  the  same  to  be  given  by  me  as  soon 
as  deed  to  said  lots  are  obtained  from  C.  J. 
Maddux  to  said  Fred  Ackerman,  transferring 
the  title  to  said  Ackerman." 

Defendants  also  complain  of  tbe  action  of 
tbe  court  in  decreeing  the  execution  of  a 
warranty  deed  and  making  tbe  judgment 
operate  as  such.  We  can  see  no  error  in 
such  action.  It  was  simply  requiring  tbe 
defendant  to  live  up  to  the  terms  and  con- 
ditions of  his  contract 

[t]  There  is  no  Justification  to  be  found 
in  the  evidence  for  the  statement  that  the 
defendant  Catherine  Melrose  was  an  Innocent 
purchaser  of  the  property  for  value.  Both 
she  and  the  defendant  Maddux  testified  posi- 
tively that  the  defendant  Maddux  was  her 
investing  agent  and  that  she  trusted  entirely 
to  bis  Judgment  In  such  a  case  the  recent- 
ly acquired  knowledge  of  her  agent  would 
be  imputed  to  her. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 


HANNON  T.  VAN  DXCKB  CO.  et  al. 

(Supreme  Court  of  WlBconsin.     Oct  7,  1913.) 

Master  and  Servant  (§  330*)— Cheation  of 
Relation — Uibe  or  Vxhicix — Injukiks  to 
Quest. 

Defendant  corporation,  through  Its  secre- 
tary, hired  an  automobile  to  take  plaintiff  and  a 
prospective  purchaser  out  to  see  a  farm.  Dur- 
ing the  trip  defendant's  secretary  sat  with  the 
owner  of  the  machine,  who  drove  the  same, 
while  plaintiff  and  tbe  purchaser  sat  in  the 
rear  seat.  The  machine  was  driven  fast,  but  no 
protests  were  made  by  any  one,  except  defend- 
ant's secretary  once  told  the  driver  to  be  carefuL 
On  the  return  trip  an  accident  occurred,  due  to 
the  negligent  manner  in  which  the  car  was 
driven,  and  plaintiff  was  injured.  Held,  that 
the  fact  that  defendant's  secretary  directed  tbe 
driver  to  be  careful  did  not  show  approval  of 
his  acts,  and,  the  driver  not  being  the  agent  or 
servant  of  the  defendant,  neither  it  nor  its  sec- 
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Rtary  waa  liable  for  his  negligence.  In  which 
the;  did  not  participate,  and  which  they  did  not 
sanction. 

[Ed.  Not«. — For  other  cases,  see  Master  and 
Servant,  Cent  I>i«.  H  1270-1272;   Dec.  Dig.  i 

Appeal  from  Clrcnlt  Court,  Brown  Coun- 
ty: Samuel  D.  Hastings,  Jud^e. 

Action  by  John  B.  Hannon  against  the  Van 
Dycke  Company  and  others.  Judgment  for 
plalntlfE,  and  defendants  appeal.  Reversed 
and  remanded,  with  directions. 

This  is  an  action  for  the  negligent  driving 
of  an '  automobile  at  a  high  rate  of  speed, 
causing  the  same  to  slew  and  throw  the  plain- 
tiff out.  The  defendant  company  Is  a  cor- 
poration engaged  in  the  real  estate  business 
at  Green  Bay,  and  the  defendant  Constant 
Van  Dyclie  Is  Its  secretary  and  treasurer. 
The  defendant  company  had  the  agency  for 
the  sale  of  a  farm  12  miles  from  Green  Bay, 
and  the  plaintiff  had  a  friend  who  desired  to 
purchase  a  farm.  It  was  agreed  that  com- 
missions should  be  shared  if  the  farm  could 
be  sold  to  the  plaintiff's  friend,  and  on  No- 
vember 9,  1908,  the  defendant  corporation, 
acting  through  the  defendant  Constant  Van 
Dycke,  hired  one  Sanford,  who  kept  an  au- 
tomobile for  public  lilre  at  Green  Bay,  to 
take  the  plaintiff,  the  prospective  purchaser, 
and  himself  out  to  see  the  farm.  The  trip 
was  made  in  the  afternoon.  The  defend- 
ant Constant  sat  on  the  front  seat  with 
Sanford,  while  the  plaintiff  and  the  pur- 
chaser sat  on  the  back  seat  The  machine 
was  driven  fast  both  going  and  coming  (the  Ju- 
ry finding  the  speed  to  be  35  miles  per  hour). 
No  protests  were  made  by  anybody,  except 
that  the  defendant  Constant  once  told  San- 
ford to  be  carefuL  The  accident  happened 
on  the  return  trip.  The  Jury  found  by  spe- 
cial verdict  that  both  Sanford  and  Constant 
Van  Dycke  were  guilty  of  negligence  in  the 
manner  in  which  the  car  was  driven,  which 
negligence  was  the  proximate  cause  of  the  in- 
jury, and  exonerated  the  plaintiff  from  negli- 
gence. Judgment  was  rendered  for  the  plain- 
tiff against  the  corporation  and  Constant  Van 
Dycke  for  the  damages  assessed  by  the  Jury- 
Motions  by  the  defendants  to  change  the  an- 
swers of  the  special  verdict  and  render  Judg- 
ment thereon  for  the  defendants  were  over- 
ruled, and  the  defendants  appeal. 

Klttell  &  Burke,  of  Green  Bay,  for  appel- 
lants. Martin,  Martin  &  Martin,  of  Green 
Bay,  for  respondent 

WINSLOW,  a  J.  (after  stating  the  facts  as 
above).  In  this  case  it  is  held:  I.  The  chauf- 
feur, Sanford,  was  not  the  agent  or  servant 
of  the  defendants ;  hence  the  defendants  are 
not  responsible  for  the  negligence  of  Sanford, 
unless  in  some  way  they  participated  in  or 
sanctioned  that  negligence.  Gerretson  v. 
Bambler  Garage  Co.,  149  Wis.  628,  136  N.  W. 
186,  40  L.  R.  A.  (N.  S.)  457. 


IL  The  evidence  in  the  present  case  shows 
that  the  defendant  Constant  neither  partici- 
pated in  nor  sanctioned  the  conduct  of  San- 
ford. The  single  fact  that  Constant  at  one 
time  said,  "Be  careful,"  is  not  considered  as 
justifying  such  a  finding,  in  view  of  the  ab- 
sence of  all  other  evidence  tending  to  show 
approval  of  the  acts  of  the  chauffeur. 

Judgment  reversed,  and  action  remanded, 
with  directions  to  render  Judgment  for  the 
defendants,  dismissing  the  complaint 


STURM  v.  GREEN  BAY  &  DB  PEBE  MUT. 

FIRE  INS.  CO.  et  al. 
(Supreme  Court  of  Wisconsin.    Oct  7,  191S.) 

iNsnBANOE  (&  349*)  —Mutual  Companies  — 
Successive  Pouoies— Default  on  Assess- 
ment. 

Wliere  one  takes  out  three  successive  fire 
policies  in  mutual  companies  on  the  same  prop- 
erty, each  in  identical  terms^  and  providing  that 
every  person  holding  a  pohcy  shall  be  deemed 
a  member  of  the  company,  and  that  failure  to 
pay  any  assessment  within  the  time  specified 
in  the  notice  sent  him  will  render  liis  policy 
void  during  the  period  of  his  default,  default  in 
payment  of  an  assessment  levied  during  the  life 
of  the  second  policy,  but  not  payable  till  after 
expiration  of  its  term,  and  during  the  term  of 
the  third  policy,  will  not  render  the  third  pol- 
icy void. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  iS  891,  895-902,  913;  Dec.  Dig.  « 
349.*] 

Appeal  from  Circuit  Court,  Brown  County ; 
Samuel  D.  Hastings,  Judge. 

Action  to  recover  on  an  insurance  policy. 
Defendant's  constitution  and  by-laws  were 
made  a  part  of  the  contract  There  was  a 
year  policy  which  expired  September  19, 1908. 
It  was  succeeded  by  a  pbUcy  which  expired 
September  30,  1908.  That  was  followed  by 
the  policy  which  was  outstanding  at  the  time 
of  the  fire.  The  terms  and  conditions  of  the 
policies  were  identical.  They  were  issued  on 
the  mutual  plan.  Each  provided  that  every 
person  holding  a  policy  should  be  deemed  a 
member  of  the  company  and  failure  to  pay 
any  assessment  within  the  time  specified 
therefor  in  the  notice  &uly  sent  the  assured 
would  render  the  policy  void  during  the  pe- 
riod of  default  and  further  provided  for  con- 
tinuance by  renewal  under  the  original  stipu- 
lation in  consideration  of  payment  for  the 
new  renewal  term.  An  assessment  was  duly 
levied  during  the  life  of  the  second  policy. 
It  was  not  payable  until  after  expiration  of 
the  term.  Time  for  payment  expired  during 
the  life  of  the  third  policy.  Plaintiff  vras  in 
default  when  the  fire  occurred.  Defendant 
claimed  that  such  default  was  fatal  to  plain- 
tiff's claim ;  since  the  policy  was  issued  as  a 
renewal,  though  in  form  it  was  an  Independ- 
en  contract  The  circuit  court  held  other- 
wise and  rendered  Judgment  accordingly; 
there  being  no  serious  dispute  on  the  plead- 
ings and  evidence  but  what  plaintiff  was  en- 
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titled  to  recover  for  Mb  loss,  unless  the  de- 
fault fatally  tainted  the  last  policy. 

Greene,  Falrchlld,  Nortb,  Parker  &  McGil- 
lan,  of  Green  Bay,  for  appellant  Thomas  J. 
Mabon,  of  Eland,  and  Eberleln  A;  Eberleln,  of 
Shawano,  for  respondent 

MARSHALL,  3.  The  question  to  be  re- 
solved In  plalntlfT's  favor,  as  before  Indicated, 
necessarily  turned  on  the  Intention  of  the 
parties  to  the  policy  contracC  That  must  be 
gathered  from  the  language  they  used  to  ex- 
press their  purpose;  not  the  language  used 
in  either  the  first  or  second  policy,  but  that 
employed  in  the  one  upon  which  the  action 
was  brought  That  must  be  considered  and 
given  effect  in  Its  entirety,  not  adding  there- 
to or  taking  therefrom.  The  policy  does  not 
refer  to  any  default  in  the  payment  of  an  as- 
sessment as  affecting  the  defendant's  liabil- 
ity thereon,  except  failure  to  respond  to 
a  requisition  duly  made  during  the  life  of  the 
particular  contract  It  does  not  seem  advis- 
able to  extend  this  opinion  by  stating  the  rea- 
sons given  by  counsel  for  appellant  to  sup- 
port a  contrary  conclusion.  In  the  Judgment 
of  the  court,  the  construction  of  the  con- 
tract contended  for  would  engraft  upon  the 
policy  a  provision  not  there  In  letter  or  spirit 

The  judgment  is  affirmed. 


GREELER  v.  REDMOND. 
(Supreme  Court  of  Wisconsin.    Oct  7,  191S.) 

1.  Tbiai.  (I  256*)— iRSTsncTioNB— RBQUxsrra. 

Where  the  complaint  alleged  the  slander- 
ous words  were,  "G.  forged  a  check,"  the 
charee  that  to  recover  plaintiff  must  prove  the 
speaking  of  the  words,  "G.  forged  a  check," 
and  that  proof  of  the  speaking  of  similar  words 
ia  not  sufficient,  which  is  simply  a  statement 
of  the  general  rule  that  the  slanderous  words 
charged  in  the  complaint,  and  not  merely  words 
of  similar  import,  must  be  proven,  was  not  er- 
ror; plaintiff,  if  desiring  an  added  instruction 
that  as  has  been  held,  proof  of  substantially 
the  same  words  would  suffice,  and  that  mere 
insignificant  differences  In  the  form  of  expres- 
sion, like  the  substitution  of  a  pronoun  for  a 
proper  name,  or  the  like,  would  not  prevent  re- 
covery, being  required  to  request  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ft  628-641;   Dec.  Dig.  i  256.»] 

2.  LiBBI,  AND  Slandeb  (f  105*)— Statemsnts 
on  Otheb  Occasions. 

Any  statement  made  by  defendant  on  a 
different  occasion  than  that  of  the  alleged  slan- 
derous utterance  Is  not  to  be  considered  on  the 
question  of  his  liability  but  only  on  the  question 
of  malice. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {J  282,  283,  292-294;  Dec. 
Dig.  i  105.*] 

3.  Libel  and  Sij^ndeb  ({  124*)— Explaining 
Mbanino  to  Hxabebb— Instbuctionb— "In- 
dicatino." 

The  instruction  that,  even  though  the 
slanderous  words,  plaintiff  "forged  a  check," 
were  used,  there  could  be  no  recovery  If  de- 
fendant at  the  same  time  and  In  the  same  con- 
nection  made   a   statement  indicating   that  he 


only  intended  to  charge  plaintiff  witlt  writing 
defendant's  name  on  a  check  without  authority, 
was  substantially  correct,  construing  "indicat- 
ing" in  its  natural  sense  a*  "bidicating  to  the 
hearers." 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander.  Cent  Dig.  H  36&-370.  372,  373;  Dec. 
Dig.  i  i24.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  3550,  3551.] 

Appeal  from  Circuit  Court,  Clark  Coonty; 
Franz  C.  Eschweiler,  Judge. 

Action  by  Frank  R  Greeler  against  Green- 
leaf  L.  Redmond.  Judgment  for  defendant 
Plaintiff  appeals.    Affirmed. 

Emery  W.  Crosby,  of  Neillsville  (B.  J.  Mac- 
Bride,  of  Neillsville,  of  counsel),  for  appel- 
lant S.  AL  Marsh,  of  Neillsville,  for  respond- 
ent 

WINSLOW,  O.  J.     This  is  an  action  of 

slander.  The  alleged  slanderous  words  were, 
"Frank  Greeler  forged  a  check."  The  defend- 
ant denied  using  the  word  "forged"  but  ad- 
mitted that  he  charged  plaintltf  with  baying 
Indorsed  his  name  to  a  check  witboat  au- 
thority. There  was  a  verdict  and  Judgment 
for  the  defendant  The  only  errors  deemed 
worthy  of  discussion  are  errors  in  the  cbarge, 
and  upon  consideration  of  them  it  is  held: 

[1]  I.  The  court  charged  the  Jury  that  in 
order  to  recover  the  plaintiff  must  prove  the 
speaking  of  the  words,  "Frank  Greeler  forged 
a  check,"  and  that  proof  of  the  speaking  of 
similar  words  is  not  sufficient  This  is  sim- 
ply a  statement  of  the  general  rule  that  the 
slanderous  words  charged  In  the  complaint 
and  not  merely  words  of  similar  import,  must 
be  proven.  Doubtless  the  court  would,  on  re- 
quest, have  added  an  instruction  to  tbe  ef- 
fect that  proof  of  substantially  the  same 
words  would  suffice,  and  that  mere  insignifi- 
cant differences  in  the  form  of  expression, 
like  the  substitution  of  a  pronoun  for  a  prop- 
er name,  or  the  like,  would  not  prevent  a  ver- 
dict for  plaintiff,  as  held  in  Kloths  v.  Hess, 
126  Wis.  687,  106  N.  W.  251 ;  but,  there  being 
no  such  request,  there  was  no  error. 

[2]  II.  It  was  not  error  to  charge  the  Jury 
that  they  were  not  to  consider  on  the  ques- 
tion of  defendant's  liability  any  statement 
made  by  him  on  a  different  occasion  from 
that  when  the  supposed  slander  was  uttered. 
It  is  well  settled  that  such  statements  are 
only  to  be  considered  on  the  question  of  mal- 
ice. Bom  V.  Rosenow,  84  Wis.  620,  64  N. 
W.  1089. 

[3]  III.  It  was  not  error  to  charge  the 
Jury  that,  even  though  the  slanderous  words 
were  used,  still  there  could  be  no  recovery  If 
the  defendant  at  the  same  time  and  In  tbe 
same  connection  made  a  statement  indicaUnff 
that  he  only  intended  to  charge  the  plaintiff 
with  writing  his  (defendant's)  name  on  a 
check  without  authority.  Construing  the 
word  "indicating"   In    its  natural   sense   as 
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meaning  'indicating  to  tbe  hearers,"  tbls  In- 
Btmction   substantially    expresses    tbe   law. 
Delaney  t.  Kaetel,  81  Wis.  863,  61  N.  W.  669. 
Jadgjnent  affirmed. 


STATE  ex  reL  ELLIOTT  ▼.  KELLY, 

Clt7  Clerk,  et  aL 

(Sapreme  Goart  of  WiaconBin.     Oct.  7,  191S.) 

1.  Officebs  (I  40*)— BnsTKNCK  OF  Office. 

There  can  be  no  incumbent  of  an  office, 
either  de  jure  or  de  facto,  unless  there  is  a  de 
jure  office. 

.  [EA.   Note.— For  other   cases,   see   Officers, 
Cent  Dig.  $  62;  Dec  Dig.  {  40.*] 

2.  Municipal  Cobpobationb  (|  162*)— Offi- 
cers—Compensation. 

One  dischar^ng  the  functions  of  a  munici- 
pal officer  is  not  entitled  to  compensation,  un- 
less he  is  at  least  a  de  facto  officer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  357-367,  369,  372, 
374;   Dec  Dig.  |  162.*I 

3.  Municipal  Cobfobatiors  (J  126*)— Offi- 

CEBS— RiOHT    OF    MUNICIPAI.    CoBPOBATION 
TO  C  BEATS  OFnCK. 

St  1911,  i  925—62,  which  is  tbe  general 
welfare  clause  in  muniapal  charters,  givea  the 
common  council  extensive  powers  to  legislate 
for  the  benefit  of  trade  and  commerce,  while 
section  925 — 23  authorizes  the  common  coun- 
cil to  create  and  fill  such  minor  offices  as  it 
may  deem  necessary  and  fix  their  salaries. 
Utld  that,  as  all  reasonable  presumptions  are 
entertained  that  a  dty  council  did  not  intend 
by  its  action  to  exceed  its  charter  powers,  it 
should  be  held  that  a  municipal  ordinance  creat- 
ing the  office  of  superintendent  of  trade  and 
commerce  was  not  beyond  the  scope  of  the 
broad  power  granted,  in  the  absence  of  any 
showing  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  298-300;  Dec  Dig. 

4.  Municipal  Cobporations  (§  126*)— Cbba- 
noN  of  Office— Rcfebxnduu  Elkotions— 
Taliditt. 

Where  the  electors  understood  that  they 
were  voting  on  the  question  of  the  establisb- 
ment  of  a  municipal  .superintendent  of  trade 
and  commerce,  and  the  office  was  established 
by  the  referendum  election,  it  will  not  be  inval- 
idated  because  the  ballots  prepared  by  tbe  clerk 
were  for  and  against  the  establishment  of  tbe 
"office  of  Chamber  of  Commerce." 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  {f  298-300;  Dec  Dig. 

5.  Statutes  (|  176*)— Conbtbuotion— Judi- 
cial Questions. 

Where  one  statute  gaye  municipalities  the 
right  U>  create  offices  and  fill  them  at  any  time, 
and  another  authorised  them  to  fix  the  salary 
of  officers  at  a  certain  time  only,  the  intent  of 
the  Legislature  becomes  a  question  of  judicial 
construction;  there  being  an  obscurity  in  the 
statutes. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  265;   Dec  Dig.  |  176.*] 

6.  Municipal  Cobpobationb  ($  69*)— Pow- 
ers of  Cobposation. 

A  municipality  possesses  all  powers  ex- 
pressly granted  and  such  others  as  may  be 
necessary  or  couTenient  to  carry  into  execution 
the  powers  so  granted. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  149;  Dec  Dig.  | 
89.*] 


7.  Municipal  Cobpokahonb  (i  162*)— Om- 
cebs— Salabt  of  Officebb. 

St  1911,  £925—30,  declares  that  the  sal- 
ary of  a  city  omce  shall  be  provided  for  by  or- 
dinance at  the  first  regular  meeting  in  Febru- 
ary, as  to  every  officer  entitled  to  a  salary  who 
may  be  elected  or  appointed  during  the  ensuing 
year,  while  section  925—23  authorizes  the  coun- 
cil to  establish  snch  offices  as  it  may  deem  nec- 
essary, and  other  sections  authorize  that  pow- 
er to  be  exercised  by  the  inhabitants  bv  means 
of  a  referendum  vote.  Held  that,  as  the  pow- 
er to  create  an  office  necessarily  carries  with 
it  the  power  to  efficiently  fill  it  by  attaching  a 
salary  thereto,  the  provisions  of  section  925— 
30  cannot  be  held  to  apply  to  the  case  of  an 
office  created  after  the  February  meeting  of 
the  council,  and  so  the  action  of  that  body  in 
attaching  a  salary  to  an  office  subsequently 
created  Is  valid. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  357-367,  369,  372, 
374;    Dec.  Dig.  i  162.*] 

8.  Municipal  Cobporations  (§  162*)— Offic- 
Bfc-^ALABT- '  'Ordinance.  ' ' 

X  Although  St  1911,  !  925-30,  requiring  tbe 
salary  of  aU  offices  to  be  filled  during  the  ensu- 
ing year  to  be  fixed  by  "ordinance"  at  the  first 
meeting  of  the  common  council  in  February, 
nevertheless,  in  view  of  section  925 — 52,  au- 
thorizing the  common  council  to  perform  any 
act  nut  repugnant  to  law  by  ordinance,  resolu- 
tion, by-law,  or  regulation,  the  salary  of  an 
office  created  subsequently  to  February  may 
be  fixed  by  resolution,  instead  of  ordinance, 
which  is  technically  an  enactment  in  the  form 
of  a  by-law.^/^ 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  357-367,  369,  372, 
374;   Dec  Dig.  |  162.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  6,  pp.  5024r-5027.] 

9.  Municipal  Cobpobationb  (j  162*)— Offi- 
cebb—Compensation. 

One  performing  the  duties  of  an  officer  in 
good  faith  is  entitled  to  the  salary  attached 
thereto,  even  though  he  is  only  an  officer  de 
facto. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {J  357-367,  369,  372, 
374 ;   Dec  Dig.  {  162.*] 

10.  Municipal  Cobpobationb  (}  165*)— Of- 
FicEBS— Salabt  of  Officebb— Pbbsentation 
OF  Claimb. 

Where  an  officer  is  refused  his  salary, 
which  is  fixed,  be  need  not  present  a  claim 
against  the  municipality  in  accordance  with  St. 
1911,  i  925—134,  which  requires  the  presenta- 
tion of  unliquidated  claims  before  suit  can  be 
maintained;  this  rule  being  the  same,  even 
though  be  is  only  an  officer  de  facto. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  373,  874;  Dec  Dig. 
t  165.*] 

Appeal  from  Circuit  Court,  Lincpln  Coun- 
ty;  A.  H.  Reid,  Judge. 

Mandamus  action  to  compel  the  proper  of- 
ficers of  the  dty  of  Tomahawk  to  issue  a 
municipal  warrant  to  tbe  relator  for  salary 
as  "Superintendent  of  Trade  and  Commerce." 
The  cause,  in  due  form,  was  submitted  on  a 
record  showing  the  following:  The  relator, 
during  the  term  for  which  he  sought  to  re- 
cover compensation,  bad  assumed  to  hold  an 
official  position  in  the  dty  of  Tomahawk,  de- 
nominated "Superintendent  of  Trade  and 
Commerce."  He  commenced  the  action  to 
obtain  a  warrant  for  his  pay  after  the  coun- 
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ell  had,  in  due  form,  set  aside  a  fund  there- 
for and  directed  an  order  to  be  Issued  accord- 
ingly. The  city  clerk,  upon  due  demand,  re- 
fused to  issue  the  warrant  Existence  of 
the  office  depended  upon  whether  the  follow- 
ing circumstances  were  efficient  therefor: 
An  ordinance  was  duly  proposed  to  the  com- 
mon cooncil  of  the  city  of  Tomahawk,  cre- 
ating the  office  of  "Superintendent  of  Trade 
and  Commerce."  The  proposal  was  accom- 
panied by  a  request  signed  by  more  than 
twenty-five  per  cent  of  the  persons  who  voted 
for  Governor  in  the  dty  at  the  last  general 
election,  for  submission  of  the  matter  to  a 
vote  of  the  electors  of  the  city  in  case  of  the 
ordinance  being  rejected  by  the  council.  It 
was  rejected  and,  thereupon,  a  resolution 
was  adopted  for  such  submission  and  direct- 
ing the  city  clerk  to  cause  the  proposed  ordi- 
nance to  be  published  and  notice  of  its  sub- 
mlsslon,^8  requested,  to  be  given  and  to  pre- 
pare for  use  the  proper  ballots  in  respect  to 
the  matter. 

At  the  election  held  pursuant  thereto  the 
form  of  the  ballot  denominated  the  office  pro- 
posed to  be  established  "Office  of  Chamber  of 
Commerce."  The  vote  was  170  for  the  pro- 
posed office  and  91  against  it  The  ordinance 
was  duly  published  naming  the  office  "Super- 
intendent of  Trade  and  Commerce."  July 
4th  thereafter  the  council,  in  form,  fixed 
the  salary  of  the  office  at  $1,800,  to  be  paid 
In  monthly  installments  of  $150.  Thereafter 
the  relator  was  duly  appointed  to  the  office 
and  the  appointment  was  approved  by  the 
council.  He  was  not  a  citizen  of  this  state 
at  the  time  of  such  appointment  He  re- 
moved to  the  dty  of  Tomahawk  a  few  days 
prior  thereto  for  the  purpose  of  accepting 
the  position  if  tendered.  He  duly  took  posses- 
sion of  the  office  to  wUch  be  was  appointed 
and  performed  its  duties  during  the  period 
covered  by  the  salary  claimed.  The  money 
was  appropriated  to  pay  such  salary,  the 
comptroller  directed  to  issue  an  order  there- 
for, such  issuance  demanded  and  the  same 
refused.  There  was  no  other  claimant  of 
the  office  during  the  period  in  question. 
Through  oversight,  the  relator  did  not  file 
his  oath  of  office  until  after  the  termination 
of  the  period  in  question. 

The  trial  court  decided,  among  other 
things,  that  the  relator  was,  at  least,  a  de 
facto  oMcer  and  entitled  to  a  warrant  for 
the  salary,  since  the  dty  council  had  set 
aside  money  to  pay  the  same  and  directed 
issuance  of  a  proper  order.  The  discrepancy 
between  the  ordinance  and  ballot  respecting 
the  creation  of  the  office  was  held  immateri- 
al, as  the  voters,  doubtless,  intended  to  vote 
on  the  question  of  adopting  the  ordinance. 

G.  M.  Sheldon,  of  Tomahawk,  for  appel- 
lants. J.  R.  Pfiffner,  of  Tomahawk,  for  re- 
spondent 

MARSHALL,  J.  (1,  2]  The  first  question 
for  solution  is:    Was  there  a  de  Jure  office 


in  the  dty  of  Tomahawk,  as  claimed  by  the 
relator?  Obviously,  if  otherwise,  there  could 
not  be  an  incumbent,  ^ther  de  Jure  or  de 
facto,  of  such  place,  and  a  holding  ot  at 
least  the  latter  dignity  would  be  required 
in  order  to  entitle  the  relator,  under  any 
circumstances,  to  compensation  for  hia  ser- 
vices. 

[3]  It  does  not  dearly  appear  from  the 
name,  "Superintendent  of  Trade  and  (Com- 
merce," that  the  duties  of  the  place  in  ques- 
tion were  other  than  of  a  munldpal  char- 
acter. Possibly,  as  suggested  by  counsel  for 
appellants,  the  purpose  in  creating  tJie  of- 
fice was  to  accomplish  a  laudable  though  not 
really,  an  authorized  public  purpose;  but 
any  fair  indication  that  the  contemplated  of- 
ficial duties  are  substantially  within  the 
scope  of  the  granted  munidpal  authority, 
would  preclude  holding  that  the  proceedings 
to  establish  the  office  are  ultra  vires.  There 
seems  to  be  such  indication.  The  general 
welfare  feature  of  the  dty  charter  is  very 
broad.  It  affords  the  common  council  of 
a  dty  a  large  measure  of  power  to  legislate 
for  the  benefit  of  trade  and  commerce  (sec- 
tion 925 — 52).  The  council  may  also  create 
such  minor  offices  as  it  may  deem  necessary 
(section  925—23),  ffll  such  offices  and  fix  the 
salary  incidents.  All  reasonable  presump- 
tions must  be  indulged  in  that  there  was  no 
intention  to  depart  from  the  scope  of  the 
broad  powers,  conferred  as  aforesaid,  and 
none  in  fact  From  such  premises,  it  is  con- 
sidered that  the  munldpaiity  possessed  pow- 
er to  create  such  an  office  as  the  one  in  ques- 
tion. 

[4]  It  is  considered  that  the  proposed  or- 
dinance creating  the  office  of  "Superintendent 
of  Trade  and  Commerce"  was  duly  adopted 
by  referendum  to  the  electors  of  the  city, 
under  chapter  513,  Laws  of  1911.  The  fact 
that  the  voting  was  for  or  against  estab- 
lishing the  office  of  "cfiamber  of  Commerce," 
instead  of  "Superintendent  of  Trade  and 
Commerce,"  is  not  fatally  material,  ^he 
voters  evidently  intended  to  take  sides  at 
the  polls  in  respect  to  the  question  raised  by 
the  proposed  ordinance.  In  voting,  as  they 
did,  they  intended  to  express  their  will  as  to 
whether  such  ordinance  should  be  adopted 
or  rejected.  They  knew  what  it  was  for.  It 
had  been  brought  to  thdr  attention  in  the 
manner  provided  by  law.  Now  should  tbelr 
decision  be  held  for  naught  merely  because 
the  dty  clerk  failed  to  furnish  ballots  stat- 
ing, literally,  the  question  to  be  passed  upon? 
It  wonld  be  contrary  to  the  evident  wishes  of 
the  people  and  to  the  modern  trend  of  Ju- 
dicial thought  to  hold  that  any  such  ac- 
curacy is  required.  So  long  as  it  la  reason- 
ably clear  that  the  electors  expressed  their 
will  respecting  the  adoption  of  the  ordinance, 
the  fact  that  they  did  it  somewhat  inarti- 
ficlally  should  not  be  regarded  as  rendering 
their  efforts  inefficient  The  statute  requires 
the  ballot  in  such  a  case^  contain  "a  con- 
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else  statement  of  the  natnre"  of  the  ordi- 
nance. Any  brief  collection  of  words  wblch 
will  fairly  accomplish  that.  Is  sulUclent. 

So  we  reach  the  conclusion  that  there  was 
such  an  office  in  the  city  of  Tomahawk  as 
"Superintendent  of  Trade  and  Commerce" 
when  the  relator,  in  due  form,  was  appointed 
thereto,  and  that  during  the  term  In  ques- 
tion he  was  the  only  person  assuming  to  have 
the  right  to  All  such  office,  or  attempting  to 
do  so. 

[S-7]  It  Is  insisted  that  there  was  no  sal- 
ary incident  to  the  office  because  the  charter 
(Stats,  i  S25— 30)  declares  that  the  salary  of 
a  city  office  shall  be  provided  by  ordinance 
at  the  first  regular  meeting  in  February  as 
to  every  officer  entitled  to  a  salary,  who  may 
be  elected  or  appointed  during  the  ensuing 
year;  whereas  the  salary  in  this  case  was 
provided  by  resolution  In  June  after  the  of- 
fice was  created  and  on  the  day  that  it  was, 
in  form,  filled.  Reliance  is  placed  on  Her- 
man ▼.  City  of  Oconto,  100  Wis.  391,  76  N. 
W.  384. 

Doubtless  under  the  mandatory  provision 
of  the  city  charter  as  to  situations  contem- 
plated by  It, — that  Is,  existing  offices  to  be 
ffiled  during  the  year  subsequent  to  the  first 
regular  meeting  In  February, — the  jiower 
of  the  common  council,  as  to  fixing  salaries, 
is  limited  to  exercise  at  such  meeting.  But 
does  that  preclude  providing  a  salary  for  an 
office  legitimately  created  during  such  ensu- 
ing year,  notwithstanding  the  broad  power 
conferred  upon  the  covmcU  by  section  925 — 
23,  to  create  such  municipal  offices  as  it  may 
deem  necessary,  and  providing  that  such 
power,  under  some  circumstances,  may  be 
exercised  by  a  referendum  to  the  electors  at 
the  next  regular  election  after  due  request 
therefor?  If  so,  then  the  power, — unlimited 
In  the  letter  of  the  law, — to  create  such 
an  office  as  the  one  in  question,  is  so  modified 
by  the  provision  respecting  the  time  of  fixing 
salaries,  that  though  an  office  be  created 
and  ffiled,  there  is  no  authority  to  make 
power  in  that  respect  effective  by  providing 
a  salary  until  the  expiration  of  nearly  a  year. 

The  situation  suggested  creates  obscurity 
as  to  the  legislative  Intention,  which  calls 
for  Judicial  construction,  since  it  is  not  rea- 
sonable to  suppose  that  such  purpose  was  to 
clothe  the  municipality  with  power  to  create 
an  office  and  fill  it,  coupled  with  disability, 
for  a  long  period,  to  compensate  the  official. 
There  is  no  rule  respecting  the  scope  of  mu- 
nicipal authority  more  clearly  elementary 
than  the  one  that,  a  dty,  through  its  govern- 
ing body,  possesses  all  powers  expressly 
granted  and  such  others  as  may  be  necessary 
or  convenient  to  carry  into  execution  the 
powers  so  granted.  Manske  v.  City  of  Mil- 
waukee, 123  Wis.  172,  101  N.  W.  877. 
Power  to  create  an  office,  by  necessary  in- 
ference. Includes  power  to  efficiently  fill  it 
by  attaching  thereto  a  salary  Incident,  where 
compensation  for  performance  of  official  du- 


ties Is  contemplated.    Such  power  Is  a  part 
of  the  written  law  as  efCectually  as  if  ex- ' 
pressed  In  words. 

It  must  follow,  in  the  absence  of  any  pro- 
hibition to  the  contrary,  that  in  case  of  the 
creation  of  an  office,  as  in  this  case,  to  which 
the  provision  as  to  providing  salaries  at  a 
particular  time  cannot  reasonably  apply,  that 
such  new  creation  is  to  be  considered  as  in- 
tended to  be  excepted  therefrom  and  be  dealt 
with  under  the  implied  power  to  do  those 
things  which  are  necessary  or  convenient  to 
carry  into  execution  the  express  power  as  to 
such  matters.  Therefore  the  particular  case 
is  not  within  the  limitations  of  section  925 — 
23,  and  the  salary  of  the  officer  in  question 
was  legitimately  provided,  as  regards  the 
time  of  municipal  action. 

[S]  What  has  been  said  sufficiently  answers 
the  contention  that  the  action  of  the  council 
is  ultra  vires,  because  had  in  the  form  of  a 
resolution  Instead  of  an  ordinance.  The  re- 
quirement as  to  action  by  ordinance  has  re- 
lation to  the  situations  with  which  it  deals. 
A  common  council.  In  the  execution  of  its 
implied  powers  of  legislation,  is  not  restrict- 
ed In  all  cases  to  action  in  any  particular 
form.  Any  which  vrill  plainly  express  the 
legislative  will  and  is  reasonably  appropri- 
ate to  the  case,  is  sufficient  By  the  provi- 
sion of  the  general  welfare  portion  of  the 
charter  (Stats.  |  925 — 52),  the  common  coun- 
cil may  by  "ordinance,  resolution,  by-law  or 
regulation,"  and  any  such  act  Is  given  the 
force  of  law,  provided  It  "be  not  repugnant 
to  the  Constitution  of  the  United  States  or 
of  this  state  or  the  laws  thereof," — all  in 
harmony  with  the  common  law  rule  that  an 
ordinance, — technically,  an  enactment  in  the 
form  of  a  by-law, — is  not  essential  unless 
required,  expressly  or  by  necessary  inference. 
There  is  no  express  requirement  covering  the 
precise  situation  the  council,  in  the  particu- 
lar Instance,  dealt  with,  and  there  is  no  rea- 
son why  it  could  not  as  well  have  acted  as 
it  did  as  in  a  more  formal  way. 

There  is  much  confusion  In  the  authorities 
in  respect  to  whether  municipal  legislative 
action  must  be  in  the  form  of  an  ordinance, 
but  the  weight  of  authority  is  to  the  effect 
that, '  where  that  is  not  expressly  required 
a  more  informal  method  is  sufficient,  or  the 
latter  is  to  be  given  the  efTect  of  an  ordi- 
nance where  the  exigencies  of  the  particular 
case  do  not  reasonably  require  the  formal 
action.  Beach  on  Public  Corporations,  gS 
484,  485. 

This  court  in  City  of  Green  Bay  y.  Brauns 
et  al.,  60  Wis.  204,  6  N.  W.  503,  in  treating  of 
a  city  charter  conferring  broad  powers  upon 
the  common  council  to  act  by  ordinance,  by 
resolution,  or  by-law,  held  that  any  mode  of 
fixing  a  salary  is  efficient  provided  the  ac- 
tion is  made  to  appear  in  the  record  In  some 
written  or  permanent  form.  There  the  ac- 
tion was  merely  by  adopting  a  motion  and 
it  was  held  sufficient,  since  tbe-^arter  eon- 
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ferred  the  power  to  fix  the  salary  without 
requiring  It  to  be  done  In  any  particular 
manner.  Sucb  is  the  situation  bere  since 
tbe  particular  case  1b  not  covered  by  section 
925-23,  relating  to  providing  salaries  for  ex- 
isting offices. 

[9]  Several  questions  are  presented  bear- 
ing on  whether  the  relator  was  a  de  Jure 
officer  which,  as  we  view  the  case,  need  not 
be  considered.  There  was  no  other  claimant 
of  the  place.  The  relator  was.  In  form,  ap- 
pointed thereto.  He  took  possession  of  the 
office  In  good  faith  and  had  all  the  appear- 
ances of  being.  In  fact,  what  he  assumed  to 
be.  Ekem  v.  McOovem,  154  Wis.  157,  142  N. 
W.  595.  Under  the  circumstances,  that  be 
was  at  least,  de  facto.  Superintendent  of 
Trade  and  Commerce,  Is  plain.  That  being 
so,  and  the  municipality,  having,  in  due  form, 
provided  for  payment  of  his  salary  and  or- 
dered It  paid,  he  was  entitled  thereto  when 
this  action  was  commenced. 

We  agree  with  counsel  tbat  such  Is  the 
rule  by  tbe  better,  if  not  tbe  weight  of,  au- 
thority. We  decline  to  follow  the  lead  of 
courts  which  deny  the  right  to  compensa- 
tion to  oiticers  de  facto  who  have,  in  good 
faith,  performed  the  duties  of  a  de  jure  of- 
fice, when  there  Is  no  other  person  who,  un- 
der any  circumstances,  can  properly  claim 
the  salary  Incident  Tbe  salary  of  an  office 
Is  an  Incident  thereto  and  not,  necessarily, 
an  Incident  to  service  by  a  de  Jure  Incum- 
bent Therefore,  In  case  of  tbe  Incumbency 
being.  In  good  faith,  by  an  officer  de  facto, 
and  adverse  claimant,  there  Is  no  Justice  In 
denying  to  the  occupant  the  compensation 
incident  to  the  place  during  such  Incumbency 
If  the  corporation  Is  willing  to  grant  It. 

It  will  not  throw  any  light  on  the  right  of 
this  matter  to  discuss  the  conflict  of  author- 
ity. That  Is  so  great  as  not  to  admit  of 
reconcilement  The  decision  bere  does  not 
go  so  far  as  to  hold  that  a  de  facto  officer 
may  have  an  enforceable  claim  to  the  salary 
of  a  place  held  by  him  as  a  usurper,  even 
In  case  of  his  acting  In  good  faith,  but  only 
tbat  In  case  of  there  being  no  adverse  claim- 
ant of  the  salary,  and  no  fraud  and  the  mu- 
nicipality being  willing  to  compensate  bim, 
it  may  legally  do  so. 

[10]  The  fourth  point  Is  made  tbat  tbe 
charter  provides  that  all  claims  and  demands 
against  the  dty  shall  be  presented  for  al- 
lowance In  a  specified  way  and  shall  be  pass- 
ed upon  In  a  particular  manner  before  pay- 
ment,— section  925—134, — and  that  no  claim 
was  so  presented  In  this  case.  Tbat  does  not 
apply  to  the  salary  incident  of  an  office,  but 
to  unliquidated  claims, — claims  requiring  tbe 
exercise  of  Judgment  by  tbe  administrative 
body  as  to  amount  or  liability,  or  both.  That 
is  not  required  In  the  case  of  a  fixed  salary. 
That  fact  that  the  demandant  Is  a  de  facto 
officer  makes  no  difference,  In  case  of  tbe 


municipality  having  consented  to  pay,  as  In 
this  case. 

There  Is  no  other  question  presented  of 
sufficient  dignity  to  require  treatment  The 
decision  of  the  trial  court  Is  right  and  must 
be  affirmed. 

So  ordered. 


STATB  on  Complaint  of  MENGEX  t. 
STEBEB. 

(Supreme  Court  of  Wisconsin.    Oct  7,  1913.) 

1.  Tdknpikks  and  Toii  Roads  ({  23*)  — 
Lease  of  Road— Legislative  Ratutoation 
OF  Unauthobized  Act. 

Where  the  toll  road  company  Incorporated 
under  Sp.  Acts  1848,  p.  193,  which  did  not  au- 
thorize it  to  lease  its  property,  made  a  lease 
thereof  for  50  years,  and  thereafter  Laws 
1874,  c  103,  expressly  ratified  the  lease  and 
confirmed  to  the  lessee  the  rights  conveyed 
thereby,  the  lessee  and  all  claiming  under  him 
succeeded  to  all  the  rights  of  the  corporation 
to  maintain  and  operate  tbe  toll  road,  since  tbe 
Legislature  had  power  to  authorize  such  a 
lease  In  the  original  act  or  to  ratify  it 

[Ed.  Note. — For  other  cases,  see  Turnpikes 
and  Toll  Roads,  Cent  Dig.  |!  67-70;  Dec  Dig. 
i  23.*]  ■»  w  .  •* 

2.  TuBNPiKEs  Ann  Tou.  Roads  (}  23*)  — 
Tbarsfeb— Lease. 

Since  the  law  requires  no  particular  form 
for  the  conveyance  of  a  leasehold  right  in  a 
toll  road,  where  there  was  a  snccession  of  pos- 
session, enjoyment,  and  claim  of  right  under  a 
chain  of  conveyances  which  did  not  use  techni- 
cally accurate  words,  the  subsequent  holder 
succeeded  to  all  the  rights  of  the  original  lessee. 
[Ed.  Note. — For  other  cases,  see  Turnpikes 
and  Toll  Roads,  Cent  Dig.  fj  67-70;  Dec  Dig. 

3.  TUBNFIKKS     AND     TOU.     ROADS     d     29*)  — 

Tbansfeb— Lease— HoLDiNQ  Ovbb  bt  Ten- 
ant—"Abandonment." 

Where  the  lessee  of  a  toll  road  held  pos- 
session thereof  and  operated  it  for  a  period  of 
about  one  week  after  the  expiration  of  his 
lease,  such  fact  did  not  constitute  an  "aban- 
donment," under  St  1911,  i  1895,  providing 
that,  when  the  owners  of  a  toll  road  neglect  to 
repair  or  collect  tbe  tolls  for  a  period  of  60 
days,  it  shall  be  deemed  to  be  abandoned  and 
shall  become  a  public  highway;  but  the  lessee 
possessed  the  road  for  the  corporation  in  tlie 
capacity  of  a  tenant  holding  over. 

[Ed.  Note. — For  other  cases,  see  Turnpikes 
and  Toll  Roads,  Cent  Dig.  {{  79-82,  84,  86,  88, 
89;  Dec.  Dig.  §  29.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  4-13;  vol,  8,  p.  7559.1 

4.  Quo  Warranto  (i  60*)— Answer— Exces- 
sive Claiu. 

Where  the  lessee  of  a  toll  road  holding 
over  after  expiration  of  his  lease,  in  an  action 
of  quo  warranto  to  test  his  francliise,  claim- 
ed to  be  the  owner  of  the  toll  road,  rather 
than  a  tenant  holding  over,  such  excessive  claim 
did  not  render  his  answer  demurrable,  where 
the  other  facts  alleged  therein  sufficiently  show- 
ed his  right 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  IS  53-65 ;   Dec  Dig.  §  50.*] 

6.  Pleading  ({  34*)— Construction— Infeb- 

BNCES. 

The  proper  test  of  a  pleading  under  the 
Code  is  not  the  claim  of  the  pleader  on  the 
fftcts  alleged,  but  tbe  justice  of  the  case  on 
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thoBe  facta  which  are  stated  ezpreaaly  or  ap- 
pear by  reasonable  inference,  giving  to  the 
pleading  the  most  liberal  construction  it  will 
fairly  bear  in  favor  of  the  pleader. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  5%,  6ft-74;   Dec.  Dig.  »  34.*] 

6.  Qno  Wakbarto  (|  60*)— Pliadirq— Con- 

STBUCnON. 

The  rules  of  pleading  are  the  same  in  a 
quo  warranto  action  as  in  any  other,  since 
luch  a  proceeding  is  an  ordinary  civil  action 
BDder  St.  1911,  |  3463,  commenced  and  prose- 
cuted as  such,  even  though  the  nature  of  the 
remedy  and  the  old  names  have  been  retained, 
and  the  defendant  must  answer  by  showing  the 
sotbority  which  he  claims. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  §S  53-55;   Dec.  Dig.  j  50.*] 

Appeal  from  drcnlt  Court,  Fond  dn  Lac 
County;   Chester  A.  Fowler,  Judge. 

Quo  warranto  action  to  test  the  validity  of 
defendant's  claim  of  right  to  exercise  the 
franchises  and  privileges  conferred  upon  the 
Sbeboygan  &  Fond  du  Lac  Plankroad  Com- 
pany In  1848. 

Plaintifl  charged  that  defendant  was  exer- 
cising corporate  privileges  and  franchises  not 
granted  to  him  by  any  law  of  this  state,  or 
assigned  to  him  or  under  his  control,  by  de- 
manding and  collecting  toll  from  the  com- 
plainant and  the  public  generally  as  a  condi- 
tion of  enjoying  a  certain  public  highway 
extending  from  the  city  of  Fond  du  Lac  into 
the  incorporated  village  of  Taycheedah,  all 
in  Fond  du  Lac  county,  Wisconsin. 

The  defendant  answered,  In  effect  thus: 
The  territory  of  Wisconsin,  in  March,  1848, 
created  a  corporation  under  the  name  of  the 
Sbeboyan  &  Fond  du  Lac  Plani^road  Com- 
pany and  conferred  upon  it  a  franchise  for 
the  construction  and  operation,  perpetually, 
of  the  toll  road  in  question.  April,  1863,  the 
corporation,  by  Its  president  and  board  of 
directors,  leased  its  corporate  property  and 
franchises  to  one  H.  J.  Van  Curen  for  60 
years  from  the  preceding  first  day  of  June. 
Tbe  leasehold  rights  by,  an  unbroken  chain  of 
coDTeyances  became  vested  in  the  defendant 
Uarch  11,  1908,  and  he  still  possesses  tbe 
same.  From  the  time  of  the  lease  in  1863, 
the  person  or  persons  claiming  thereunder 
liave  been  in  possession  of  the  toll  road  and 
operated  tbe  same  under  claim  of  right  in 
good  faith,  basing  such  claim  on  the  corpo- 
rate charter  and  chain  of  title  aforesaid  and 
without  hindrance  or  challenge  of  their  au- 
thority to  do  so.  The  property  was  acquired 
by  defendant  for  a  valuable  consideration 
and  without  notice  of  any  infirmity  in  his 
chain  of  title.  During  all  the  time  from  tbe 
lease  in  1863,  down  to  and  inclusive  of  the 
time  of  the  commencement  of  this  action, 
the  property  has  been  possessed  and  operated 
In  the  name  of  tbe  president  and  directors 
of  the  Sheboygan  &  Fond  du  Lac  Plankroad 
Company.  A  large  sum  of  money  has  been 
expended  in  building  and  keeping  the  road  tu 
a  suitable  condition  for  use.  Bdward  Pier 
and  B.  H.  Galloway  came  into  possession  of 


the  property  through  mesne  conveyances  from 
tbe  original  lessee,  May  28,  1874.  They  took 
possession  under  a  conveyance  which  was 
recordable  under  tbe  laws  of  this  state  and 
was  duly  recorded  April  29,  1874.  Posses- 
sion under  tbe  original  law  and  operation 
of  the  property,  with  the  franchises,  has 
been  continuous,  notorious  and  undisturbed 
from  the  date  of  sucb  lease  and  claims  there- 
under. During  that  time  license  fees  and 
taxes  have  been  regularly  exacted  of  the  pos- 
sessors, as  owners  or  holders  of  the  proper- 
ty, and  so  liable  therefor,  and  have  been  paid, 
and  during  all  such  time  all  the  reqtilsltes 
of  the  charter  granted  in  1848  have  been 
fully  complied  with. 

A  copy  of  the  act  incorporating  tbe  Plank- 
road Company  and  granting  it  the  franchises 
and  privileges  mentioned,  was  made  a  part 
of  tbe  answer.  Mo  express  authority  was 
given  thereby  to  lease  or  assign  the  property 
or  franchises.  A  copy  of  the  lease  was  also 
made  part  of  the  pleadings.  It,  in  terms 
In  consideration  of  $9,000  to  be  paid  in  a  par- 
ticular manner,  conferred  upon  the  lessee, 
his  heirs,  representatives  and  assigns,  the 
right  to  possess  and  operate  all  the  corpo- 
rate property  and  privileges  for  the  period 
of  60  years,  and  to  use  the  name  of  the  com- 
pany in  doing  so,  the  lessee,  his  heirs  or  as- 
signs, to  keep  the  company  harmless  from  all 
actions  or  claims  of  any  nature,  pay  all  tax- 
es or  assessments  on  the  property,  maintain 
the  same  in  a  good  state  of  repair  and  to 
surrender  it  to  tbe  company  at  the  end  of 
the  term.  There  were  other  allegations  to 
tbe  effect  that  defendant  was  the  owner  of 
tbe  toll  road  and  right  to  operate. 

Copies  of  other '  papers  forjning  defend- 
ant's chain  of  title  were  made  part  of  tbe 
answer,  showing  intention,  at  all  times,  to 
vest  in  the  possessor  and  operator  of  tbe  road 
all  the  rights  conferred  upon  tbe  original 
lessee. 

Though  not  pleaded,  other  than  inferential- 
ly,  by  the  general  allegation  of  tbe  right  to 
possess  and  operate  tbe  property,  in  1874 
by  chapter  103  of  the  Laws  of  Wisconsin  for 
that  year,  passed  after  the  leasehold  Inter- 
est, through  several  successive  transfers,  bad 
become  vested  in  Pier  and  Galloway,  the 
lease  was  validated  in  all  respects,  coupled 
with  a  legislative  requirement  that  the  val- 
idating act  shall  be  "liberally  construed  in 
all  courts  and  places  for  the  purpose  of 
carrying  out  the  objects  thereof,"  these  words 
being  used: 

"And  the  said  lessee,  his  beirs,  representa- 
tives and  assigns  shall  have  and  enjoy  all 
the  rights,  privileges  and  franchises  con- 
ferred upon  him  or  tbem,  or  which  were  in- 
tended to  be  conferred  upon  him  or  them 
by  tbe  terms  of  tbe  lease  aforesaid  in  as 
full  and  ample  a  manner  as  the  same  are  set 
forth  therein  and  as  though  the  said  presi- 
dent and  directors  at  the  time  of  the  making. 
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executing  and  delivery  thereof  had  under  and 
by  Tlrtue  of  the  charter  of  said  company  full 
power  and  authority  to  make  said  lease  and 
to  confer  upon  the  said  lessee,  his  heirs, 
representatlTes  and  assigns  all  the  powers, 
prtTlleges,  rights  and  franchises  therein  men- 
tioned. 

"The  assignees  of  the  said  Henry  J.  Van 
Curen,  either  immediate  or  remote,  their 
heirs  or  representatives,  are  hereby  author- 
ized and  empowered  to  have  and  exercise  in 
the  name  of  said  company,  all  the  powers 
necessary  to  protect  said  road  rights,  privi- 
leges and  franchises,  so  leased  by  the  said 
president  and  directors  of  said  company  to 
the  said  "Van  Curen,  and  to  enforce  the  col- 
lection of  tolls  thereon  In  as  full  and  ample 
a  manner  as  said  company  would  have  were 
it  In  occupation  of  the  same  road  rights,  priv- 
ileges and  franchises  under  Its  charter,  and 
for  that  purpose  may  bring  any  and  all  suits 
and  actions,  and  do  any  other  act  or  thing 
which  said  company  might  bring  or  do  for 
the  enforcement  of  its  rights,  the  protection 
of  its  road,  privileges  and  franchises,  and 
the  collection  of  tolls  on  the  part  of  said 
road  so  leased  to  the  said  Henry  J.  Van  Cur- 
en, his  heirs,  representatives  and  assigns,  If 
said  company  were  in  the  actual  possession 
of  said  road  and  occupying  the  same  under 
this  charter. 

"In  order  to  establish  the  right  to  main- 
tain an  action  on  the  part  of  the  assignees 
of  the  said  Henry  J.  Van  Curen,  his  heirs 
or  representatives,  in  the  name  of  said  com- 
pany, for  the  enforcement  of  their  right  un- 
der said  lease,  for  the  protection  of  tbelr 
said  road,  property  or  franchises,  or  for  the 
collection  of  'tolls  thereon.  It  shall  not  be 
necessary  on  the  part  of  the  plaintiff  to 
prove  the  organization  of  said  Sheboygan  & 
Fond  du  Lac  Plankroad  Company  under  its 
charter,  nor  the  continuance  or  present  or- 
ganization of  said  company,  but  It  shall  be 
sufficient  to  produce  in  evidence  the  lease 
executed  by  the  president  and  secretary  of 
«ald  company  to  the  said  H.  J.  Van  Curen, 
or  otherwise  to  prove  the  making  and  de- 
livery of  the  same,  and  that  the  party  or 
parties  instituting  such  suit  or  suits  has  ac- 
quired the  rights  and  Interests  of  the  said 
Van  Curen  by  assignment  or  otherwise,  and 
It  Is  in  the  possession  of  said  road,  rights, 
privileges  or  franchises  claimed  under  sala 
lease." 

Plaintiff  demurred  to  the  answer  for  In- 
sufficiency. The  demurrer  was  sustained  and 
defendant  appealed. 

C.  D.  Smith,  of  Fond  du  Lac,  for  appel- 
lant Swett  &  Keck,  of  Fond  da  Lac,  for  re- 
spondent 

MARSHALL,  J.  [1]  It  must  be  conceded 
that  whether  the  Plankroad  Company  pos- 
sessed power  to  make  the  lease  to  Van  Curen, 
It  was  competent  for  the  Legislature  to  have 


given  it  such  power,  originally,  or  to  confer 
It  by  ratification,  as  was  done  by  the  act 
of  1874.  Therefore,  he  and  all  who  took 
title  through  or  under  him,  for  the  full  term 
of  50  years,  succeeded  to  all  authority  to 
maintain  and  operate  the  toll  road  which  the 
original  grantee  possessed.  The  validating 
act  is  very  specific.    Note  the  language: 

"And  the  said  lessee,  his  heirs,  representa- 
tives and  assigns  shall  have  and  enjoy  all 
the  rights,  privileges  and  franchises  conferred 
upon  him  or  them,  or  which  were  Intended  to 
be  conferred  upon  him  or  them  by  the  terms 
of  the  lease  aforesaid  In  As  full  and  ample  a 
manner  as  the  same  are  set  forth  therein  and 
as  though  the  said  president  and  directors  at 
the  time  of  making,  executing  and  delivering 
thereof  had  under  and  by  virtue  of  the  charter 
of  said  company,  full  power  and  authority  to 
make  said  lease,  and  to  confer  upon  the  said 
lessee,  his  heirs,  representatives  and  assigns 
all  the  powers,  privileges,  rights  and  fran- 
chises therein  mentioned." 

Note  also  the  unmistakable  purpose  of  the 
act  to  render  the  holder  of  the  leasehold,  to 
all  Intents  and  purposes,  the  rightful  repre- 
sentative of  the  corporation  for  the  full 
leasehold  term  and  to  conclusively  quiet  all 
questions  as  to  the  right  of  the  company  to 
make  the  lease  of  Its  property,  including  its 
franchises,  and  all  question  as  to  assigna- 
bility of  the  lease,  regardless  of  the  continued 
existence  of  the  company.  The  original  lease 
and  chain  of  title  under  It  were  expressly 
made  conclusive  proof  of  the  right  of  the  last 
one  in  the  chain;  that  one  being  in  actual 
possession  of  the  property,  claiming  under 
such  chain,  by  assignment  or  otherwise,  to 
exercise  all  the  powers  and  privileges  con- 
ferred by  the  original  grant  and,  to  render 
doubly  sure  that  the  claimant  under  such 
chain  should  not  have  his  right  efBdently 
challenged,  the  Legislature  declared  that  the 
act  should  be  liberally  construed  in  all  courts 
and  places  for  the  purpose  of  carrying  out 
the  objects  thereot 

[2,  3]  Notwithstanding,  technically,  accur- 
ate words  were  not  used  in  all  cases  In  the 
papers  forming  the  aforesaid  chain  of  title, — 
since  no  particular  form  of  conveyance  was 
required  by  law,  and  there  was  a  succession 
of  possession,  enjoyment  and  claim  of  right 
referable  to  such  chain,  and  It  was  recogniz- 
ed as  efficient  down  to  and  inclusive  of  the 
act  of  1874  and  did  not  materially  change 
in  character  down  to  and  Inclusive  of  the  sit- 
uation when  this  action  was  commenced — 
there  seems  to  be  no  fair  room  for  doubt  but 
what  defendant  to  the  end  of  the  fifty  year 
term  possessed  all  the  rights  which  the  origi- 
nal lessee  acquired,  viz.:  not  only  to  possess 
the  road,  franchises  and  privileges  as  fully 
as  the  lessor  could  have  and  exercise,  in  the 
name  of  the  company,  "all  the  powers  neces- 
sary to  protect  said  road  rights,  privileges 
and  franchises,  •  •  •  and  to  enforce  col- 
lection of  tolls  thereon  In  as  full  and  ample  a 
manner  as  said  company  would  have  were 
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It  In  the  occnpancy  of  the  same  road  rights, 
privileges  and  franchises  under  Its  charter, 
and  for  that  purpose"  do  anything  which  the 
company  might  do  "for  the  enforcement  of 
ItB  rights,  the  protection  of  its  road,  privileg- 
es and  franchises,  and  the  collection  of  tolls" 
the  same  as  If  the  company  "were  In  the  ac- 
tual possession  of  said  road  owning  and  oc- 
cupying the  same  under  this  charter."  The 
term  covered  by  the  statute  was  fifty  years 
from  and  after  June  1,  1862,  and,  thereafter, 
the  mere  fact  that  the  person  In  possession 
to  the  end  of  the  term  continued  operating 
the  property  as  before  up  to  the  commence- 
ment of  tMs  action, — ^a  period  of  about  one 
week,— does  not  efficiently  Indicate  an  aban- 
donment under  section  1805,  Stats.,  so  as  to 
render  It  a  public  highway.  The  sixty  days 
of  the  statute  had  not  expired  when  the  ac- 
tion was  commenced,  moreover,  the  valida- 
tion of  the  lease  gave  it  the  same  character 
as  If  the  lessor  had  original  authority  to 
make  It,  and  the  i>artie8  the  same  status  at 
the  termination  of  the  leasehold  period.  Full 
right  to  the  property  then  reverted  to  the 
corporation,  and  the  person  In  possession  pos- 
sessed it  for  the  former  in  the  capacity  of  a 
tenant  holding  over. 

[4,  {]  It  would  seem  to  follow  that  the  de- 
fendant was  not  unlawfully,  as  regards  the 
pabllc,  committing  the  wrongs  charged  against 
him  when  this  action  was  commenced  or 
when  it  was  terminated.  The  trial  court  held, 
in  harmony  with  this,  so  far  as  the  leasehold 
term  is  concerned, — that  is,  that  the  various 
persons  In  the  chain  of  title  from  the  original 
lessee,  including  the  defendant,  became  pos- 
sessed of  all  the  rights  attempted  to  be  creat- 
ed by  the  lease  down  to  and  Inclusive  of  June 
1, 1012,  but  seemed  to  think  that,  because  the 
corporation  did  not  immediately  step  in  and 
repossess  the  property  at  that  time,  and  de- 
fendant claimed  title  in  excess  of  what  he 
actually  possessed,  that  he  was  a  wrongdoer, 
—a  nsuri)er  as  against  the  public, — and 
thongh  the  franchises  granted  to  the  corpora- 
tion were  not  forfeited,  an  action  would  lie 
to  prevent  any  one  but  the  corporation  from 
exercising  them  after  expiration  of  the  lease- 
hold term,  under  any  claim  of  title  not  ref- 
erable to  the  lease  and  dependable  upon  it; 
and,  inasmuch  as  defendant  claimed  as  own- 
er instead  of  as  tenant  holding  over,  his 
answer  was  demurrable.  The  court  adopted 
rather  a  too  technical  rule  for  testing  the 
sufficiency  of  the  pleading.  It  is  contrary 
to  the  letter  and  spirit  of  the  Code  and  of  re- 
peated decisions  of  this  court  in  respect 
thereto.  The  proper  test  is  not  what  the 
pleader  claims  to  be  his  rights  on  the  facts 
alleged,  but  the  justice  of  his  case  for  attack 
or  defense  on  all  the  facts  stated  expressly, 
supplemented  by  all  which  appear  by  reason- 
able inference,  giving  to  the  pleading  the 
most  liberal  construction  it  will  fairly  bear 
in  favor  of  the  pleader.  Under  that  rule 
It  makes  no  difference  that  the  defendant  al- 
leged himself  to  be  the  absolute  owner  of 


the  property  In  question,  though  his  right 
were  that  of  a  lessor. 

The  facts  pleaded,  expressly,  and  infer- 
ably, show  that  defendant  claims  the  rights 
of  a  lessee  under  the  lease  of  1863,  and  makes 
in  addition  a  claim  of  ownership  by  reason 
of  the  facts.  If  he  have  not  the  latter  right, 
but  be  possessed  of  the  former,  the  mere  ex- 
cessive claim  does  not  render  the  pleading  de- 
murrable. 

The  learned  circuit  Judge  erred  after  right- 
fully holding,  "If  the  defendant  were  an- 
swering that  he  Is  exercising  the  right  in 
question  by  authority  or  i>ermlsslon  given  by 
the  original  Incorporation  after  expiration 
of  the  lease,  or  as  a  tenant  at  will  or  by  suf- 
ferance of  that  corporation,  the  point  wotild 
quite  likely  be  well  taken,"  that  notwith- 
standing the  facts  pleaded  show  clearly  that 
his  position  and  acts  were  legal  by  reference 
to  the  lease,  they  were  Illegal  because  he 
claimed  rights  of  a  still  greater  dignity. 

[6]  The  rules  of  pleading  are  the  same  in 
a  quo  warranto  action  as  in  any  other.  A 
defendant  is  not  held  to  any  strict  accuracy 
of  claim,  and  his  pleading  to  be  construed 
out  of  harmony  with  the  Uberal  rules  of  the 
Code.'  He  is  entitled  to  stand  on  whatever 
bis  rights  are,  as  indicated  expressly,  or  in- 
ferentlally  from  his  pleading — regardless  of 
any  excessive  claim  therein  or  otherwise  as 
to  his  legal  status. 

The  statutory  repeal  of  the  common  law 
requirement  as  to  writs  of  quo  warranto  and 
informations  in  the  nature  of  quo  warranto, 
and  placing  the  vindication  of  violated  pub- 
lic and  private  rights  which  were  formerly 
exclusively  within  the  field  of  such  remedy 
within  that  of  the  ordinary  civil  action,  made 
operative  in  respect  thereto  to  all  those  liber- 
al .rules  of  pleading  which  characterize  the 
Code  remedy.  The  old  forms,  as  was  early 
held,  were  Intended  to  be  abolished  by  the 
Code  and  the  ordinary  civil  action  substitut- 
ed, to  be  commenced  and  prosecuted  in  all 
respects  like  othec  dvll  actions.  State  ex 
rel.  Atty.  Gen.  v.  Messmore,  14  Wis.  115. 
Such  an  action  Is  wholly  governed  by  section 
3463,  Stats.,  and  the  established  principles  in 
the  written  law  respecting  civil  actions. 
State  ex  rel.  Atkinson  v.  McDonald,  108  Wis. 
8,  84  N.  W.  171,  81  Am.  St  Rep.  878.  True, 
the  nature  of  the  remedy  was  not  abolished 
by  the  Code;  so  old  names  have  been  re- 
tained and  are  commonly  used  as  the  most 
convenient  way  of  referring  to  the  subject; 
but  the  form  and  the  technical  rules  of  plead- 
ing have  been  done  away  with,  and  the 
court,  when  invoked  in  the  new  form,  should 
be  guided  by  the  real  Justice  of  the  contro- 
versy from  the  standpoint  of  the  law  within 
the  scope  of  the  case  disclosed  by  the  plead- 
ing, broadly  construed.  True,  now  as  before, 
the  alleged  wrongdoer  must  answer,  when 
sufficiently  charged,  upon  what  warrant  he 
claims  the  authority  he  assumes  to  possess. 
State  ex  rel.  Atty.  Gen.  v.  Foote,  11  Wis.  14, 
78  Am  Dea  689,  but  bis  true  status  must  de- 
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pend  upon  the  facte  disclosed  rather  than 
any  conclusion  of  law  or  fact  which  may  be 
pleaded. 

It  follows  that  the  order  appealed  from 
most  be  reversed,  and  the  cause  remanded 
for  farther  proceedings  according  to   law. 

So  ordered. 


O'SULLIVAN  T.  J.  8.  STBABNS  LUMBER 
CO. 

(Supreme  Court  of  Wisconsin.    Oct  7,  1913.) 

1.  Master  and  Sbrvant:  (|  276*)— Iwjubies 
TO  Servant— Actions— Sdfwciknct  or  Evi- 
dence—Incohfetent  Fellow  Sebvant. 

Evidence,  in  an  action  for  the  negligent 
killing  of  plaintiS*8  decedent,  \eld  sufficient  to 
support  a  finding  that  the  employment  of  an 
incompetent  person  to  keep  the  edging  machine 
operated  by  deceased  free  from  rcSuse  was  the 
proximate  canse  of  liis  death. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  If  950-952,  954,  959,  970, 
976;   Dec  Dig.  g  276.*] 

2.  Mabteb  and  Sebvant  ({  96*)  —  Emflot- 

VENT  OF  ChILDBEN. 

St  1911,  {  1728a,  snbd.  2,  forbidding  the 
employment  of  cliildren  under  16  in  "taking 
material  from  any  circular  or  band  saw,  or 
slasher,  or  other  cutting  oi  pressing  machine, 
from  whicb  material  is  taken  from  behind,"  in- 
cludes an  edging  machine  used  in  a  sawmill,  as 
the  words  "or  other  cutting  or  pressing  ma- 
chine" extends  the  statute  to  Implements  of  the 
same  genus  or  family. 

[Ed.  Note.— For  other  caseii,  see  Master  and 
Servant,  Cent  Dig.  {{  141,  160;  Dec.  Dig.  g 
95.*] 

3.  Appeal  and  Ebbob  (g  1052*)— Review— 
Harmless  Ebbob— Admission  of  Evidence. 

Error,  if  any,  in  permitting  witnesses  to 
testify  as  experts  was  harmless  where  their 
testimony  related  to  an  issue  upon  which  the 
jury  found  for  the  appellant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  4171-4177;  Dec.  Dig.  g 
1062.*] 

4.  Evidence  (g  817*)  —  Hxabsat  —  Evidence 
Founded  on  Heabbat, 

Where  the  issue  was  the  age  of  a  boy  em- 

ftloyed  to  take  material  from  an  edging  machine 
n  a  sawmill,  the  judge  of  the  municipal  court 
should  not  have  been  permitted  to  testify  as  to 
statements  made  by  the  hoy  concerning  his  age 
when  applying  for  a  permit. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  gg  1174-1192;  Dec  Dig.  g  317.*] 

6.  Appeal  and  Ebbob  (g  1060*)— Review— 
Habmless  Ebbor— Admission  of  Evidence. 
The  admission  of  testimony  of  the  judge  of 
the  mnnicipal  court,  as  to  statements  made  by 
a  boy  employed  in  a  sawmill,  as  to  his  age  when 
applying  for  a  permit  was  without  prejudice 
where  such  testimony  was  very  vague  and  sub- 
stantially agreed  with  the  record  of  the  permit 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent   Dig.   ||  1068,   1069,   4153-4167, 
4166;  Dec  Dig.  I  1050.*] 

6.  Masteb  and  Servant  (g  264*)— Injubies 
10  Servant  —  Evidence  —  Compete  not  of 
Fellow  Servant. 

Where  the  issue  was  the  competency  of  a 
fellow  servant  a  boy  employed  to  keep  an  edg- 
ing machine  In  a  sawmill  free  from  refuse,  evi- 
dence as  to  the  general  custom  of  employing  a 


boy  for  tfalat  work  was  Irrelevant  and  thew  was 

no  error  In  excluding  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  gg  861-876;    Dec  Dig.  g 

7.  Master  and  Sebvant  (g  264*)— Injuries 
TO  Sebvant— GoMPBiKNor  or  Fellow  Sbbv- 
ANT— Evidence. 

Evidence  that  It  was  not  the  general  cus- 
tom to  employ  a  hand  to  keep  an  edging  ma- 
chine in  a  aawmili  free  from  refuse  was  not 
relevant  to  the  Issue  of  whether  a  boy  employed 
for  that  purpose  was  competent  as  the  operator 
of  the  eager  would  naturally  rely  on  the  com- 
petency of  a  hand  where  one  was  employed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  C!ent  Dig.  gg  861-876;    Dec  Dig.  g 

Appeal  from  Circuit  Court,  Bayfield  Coan- 
ty ;  O.  N.  Rlsjord,  Judge. 

Action  by  John  O'Sulllvan,  administrator 
of  the  estate  of  John  Plkns,  deceased,  against 
the  J.  S.  Steams  Lumber  Company  to  re- 
cover damages  for  the  negligent  killing  of 
deceased.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

A.  W.  Macleod,  of  Washburn,  for  appellant 
John  Walsh,  of  Washburn,  and  W.  P.  Craw- 
ford, of  Superior,  for  respondent 

TIMLIN,  J.  [t]  Upon  a  complaint  charg- 
ing, among  other  grounds  of  negligence,  the 
failure  to  provide  a  competent  employ^  to 
perform  the  work  of  keeping  an  edging  ma- 
chine cl«ar  of  refuse  and  the  employment  of 
one  Hllmer  Johnson  of  Immature  years  and 
judgment  and  lacking  in  skill  and  experience 
for  that  purpose,  the  jury  after  trial  and 
hearing,  by  special  verdict,  found  Hllmer 
Johnson  Incompetent,  which  Incompetency 
was  the  proximate  cause  of  the  Injury  In 
question,  and  that  the  defendant  bad  knowl- 
edge of  such  Incompetency  at  the  time  of  the 
Injury.  The  injury  occurred  on  June  20, 
1911,  In  consequence  of  a  board  flying  back 
over  the  saws  and  killing  the  edgerman  John 
Plkus,  plalntllTs  decedent  Hllmer  Johnson 
examined  as  a  witness  on  the  part  of  the 
plaintiff  testified  that  at  the  time  of  trial 
be  was  17  years  old  and  was  16  when  the 
accident  happened  and  was  14  when  he  left 
school  three  years  before  the  time  of  trial; 
that  he  was  14  on  the  8tb  day  of  March,  1910. 
Hllmer's  mother  testified  that  he  was  born 
August  8,  1895,  and  was  17  years  old  on 
August  8, 1912.  This  would  leave  him  under 
16  at  the  time  of  the  Injury.  No  question  In 
the  special  verdict  expressly  called  for  a 
finding  of  the  age  of  Hllmer.  Instmctlons 
relative  to  question  3,  asking  whether  Hllmer 
was  a  reasonably  competent  employe,  ad- 
vised the  jury  that  in  malting  an  answer  they 
should  consider  the  kind  of  work  he  was  em- 
ployed to  perform,  bis  age  and  experience^ 
etc. 

[2]  Section  1728a,  subd.  2,  Wis.  Stats.,  for- 
bids the  employment  of  children  under  the 
age  of  16  years  "In  operating  or  assisting  In 
operating  or  taking  material  from  any  drcn- 
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!ar  or  band  saw  or  any  crosscut  saw  or 
slasher  or  other  cutting  or  pressing  machine 
trom  which  material  Is  taken  from  behind." 
It  is  argned  that  this  does  not  forbid  employ- 
ment upon  an  edger.  The  latter  machine  con- 
sists of  a  shaft  on  wlilch  are  several  revolv- 
ing  drcnlar  saws  with  feed  rollers  in  front 
and  rollers  behind  said  saws.  It  is  argued 
tbat  the  words  "any  circular  or  band  saw" 
refer  solely  to  the  large  circular  saw  or  band 
saw  In  common  use  for  cutting  logs  or  cants 
Into  lumber  In  the  first  Instance. 

Under  the  well-known  rule  of  construction 
e]Qsdem  generis,  other  cutting  machine  from 
which  material  Is  taken  from  behind  includes 
other  circular  or  band  saws  than  those  spe- 
dflcaUy  mentioned,  and  it  serres  to  extend 
the  scope  of  the  words  "circular  saw"  as  first 
nsed  to  other  Implements  of  the  same  genus 
or  family.  Lusk  y.  Stonghton  State  Bank, 
135  Wis.  311. 115  N.  W.  813 ;  Wicker  v.  Corn- 
stock,  52  Wis.  315,  9  N.  W.  25;  36  Cyc.  119. 
Hence  such  employment  was  prohibited  and 
illegal  if  the  said  fellow  servant  of  decedent 
was  under  the  age  of  16  years. 

The  testimony  of  Joseph  Wyczlnskl  tended 
to  show  that  Hllmer  was  often  away  from  his 
work  while  the  edger  was  running  and  some- 
times in  other  parts  of  the  mill  away  from 
the  edger  table,  running  and  playing  with 
other  boys  or  men  in  the  mill,  also  throwing 
LuiiK  and  refutie  that  fell  from  the  edger.  The 
court  Improperly  refused  permission  to  cross- 
examine  this  witness,  but  no  error  is  assigned 
on  this  ruling.  There  la  testimony  which  goes 
to  the  question  of  the  competency,  and  also  to 
the  question  of  notice  to  the  employer,  which 
was  given  by  Hllmer  on  cross-examination 
as  a  witness  for  the  defendant  This  is  to  the 
effect  that  once  In  a  while  he  would  take  a 
run  down  the  mill  and  the  first  two  weeks  he 
had  a  pretty  good  time  and  finally  one  night 
the  foreman,  Mr.  Steele,  "Jumped  on  him  and 
gave  him  quite  a  roast ;  told  him  to  get  out 
to  bell  If  be  didn't  want  to  work."  This  was 
shortly  after  he  began  work.  There  is  also 
(Tidence  tending  to  show  notice  or  knowledge 
of  such  Incompetency  on  the  part  of  the 
employer  from  the  age  and  appearance  of  the 
boy,  and  from  the  fact  that  his  neglect  of  du- 
ty and  antics  could  with  reasonable  diligence 
have  been  known.  Soshea,  superintendent, 
also  testifled:  "I  heard  the  edgermen  say 
that  he  didn't  attend  to  his  business  and  some 
one  came  to  me  and  complained  and  after 
that  I  watched  him  but  I  couldn't  see  any- 
thing wrong."  The  boy's  mother  testifled 
that  in  1911  he  was  thin,  short,  and  weakly 
and  really  looked  younger  than  he  was.  It 
is  not  becessary  to  decide  whether  the  mere 
fact  that  Hllmer  was  under  16  and  his  em- 
ployment unlawful  would  entitle  the  plain- 
tlir  to  recover  where  the  death  was  caused  by 
the  negligence  of  the  boy,  because  the  fact  of 
nonage  with  other  facts  and  drcumstances 
also  bore  upon  his  Incompetency  and  was  con- 
aldeied  by  the  Jury.  Their  findings  of  Incom- 
petency and  pro^mate  cause  are  well  sup- 
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ported,  and  the  case  Is  ruled  by  Zabawa  v. 
Overbeck  Mfg.  Co.,  146  Wis.  621,  131  N.  W. 
826,  Ann.  Cas.  1912C,  419,  and  Yogel  v. 
Hertzfeld-PhlUlpson  Co.,  148  Wis.  673,  134 
N.  W.  141. 

[3]  Detail  errors  relating  to  permitting  ad- 
verse witnesses  to  testify  as  experts  refer  to 
testimony  given  concerning  the  condition 
and  operation  of  the  edger  upon  which  the 
Jury  found  In  defendant's  favor.  These  rul- 
ings are  therefore  not  available  as  error. 

[4,  (]  Permitting  the  Judge  of  the  munici- 
pal court  to  testify  as  to  statements  made 
by  Hllmer  as  to  his  age  when  applying  for 
a  i>ermlt  Is  by  the  majority  of  the  court  con- 
sidered erroneous.  But  the  testimony  elic- 
ited was  very  vague  and  substantially 
agreed  with  the  record  of  the  permit  as 
shown  by  the  stub  preserved  In  the  Judge's 
office,  hence  nonpreJudldaL 

[S,  7]  It  Is  claimed  the  defendant  was  not 
permitted  to  offer  testimony  as  to  the  custom 
or  usage  of  employing  a  hand  at  the  rear  of 
the  edger  to  keep  the  table  clear.  It  was  not 
disputed  or  controverted  that  persons  were 
employed  for  this  purpose,  but  the  attempt 
was  to  prove  that  boys  were  so  employed. 
We  do  not  see  that  this  testimony  was  rele- 
vant on  the  question  whether  or  not  Hllmer 
was  incompetent  The  statement  of  appel- 
lant's attorney  Is:  "If  men  generally  engaged 
In  like  business  under  Uke  circumstances  did 
not  employ  a  hand  to  keep  the  table  at  the 
rear  of  the  edger  clear  of  debris,  then  It 
was  not  negligence  for  the  defendant  to  em- 
ploy a  hand  for  such  purpose  who  was  incom- 
petent by  reason  of  age  or  disposition;  there 
being  no  testimony  that  the  presence  of  such 
hand  made  the  situation  more  dangerous." 
There  are  two  interrogatories  upon  which 
this  assignment  of  error  is  based.  One  Is: 
What  was  the  custom  with  reference  to  em- 
ploying any  person  for  the  purpose  of  keeping 
edgings  and  small  sticks  oflF  the  table?  And 
the  other  Is  whether  or  not  boys  are  em- 
ployed for  that  purpose.  The  appellant  has 
transposed  these  questions.  Tliat  with  ref- 
erence to  the  employment  of  boys  was  asked 
first  aud  next  with  reference  to  the  employ- 
ment of  any  person.  Objection  to  the  first 
asked  was  properly  sustained.  There  were 
persons  employed  In  this  mill  for  the  purpose 
stated,  and  the  tendency  of  the  testimony,  if 
relevant  at  all,  would  be  to  establish  that 
the  defendant  unnecessarily  employed  this 
boy.  This  would  not  be  relevant  on  the 
ground  claimed  or  upon  any  other  ground. 
Where  no  one  is  employed  for  the  purpose  of 
cleaning  up,  the  operator  of  the  edger  cannot 
rely  upon  that  being  done  and  will  conduct 
himself  accordingly.  Where  one  is  employ- 
ed he  should  be  of  lawful  age  and  competent. 
The  same  witness  testifled:  "If  we  didn't 
have  the  boy  there  It  would  soon  fill  up  be- 
tween the  two  tables  and  the  stuff  coming 
down  from  the  edger  falls  off  between  this 
table  and  the  live  rollers  and  he  is  to  keep 
this  picked  up  with  a  plckaroon  which, 
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uses  for  that  purpose  and  to  keep  the  slabs 
from  getting  on  the  live  rollers."    We  dis- 
cover no  error  sufficient  to  authorize  the  re- 
versal of  this  Judgment 
Judgment  affirmed. 


CONWAY  T.  ZENDEK  et  «L 

(Supreme  Court  of  WiBcoDsin.     Oct  7,  1913.) 

Associations  (§  20*)  —  Transactions  be- 
tween Members — Action  on  Note— Tbial. 
Where  plaintiff,  a  member  of  a  voluntary 
association,  brought  suit  on  a  note  executed  to 
him  in  the  name  of  the  association  and  in- 
dorsed by  certain  other  members  claiming  per- 
sonal liability  of  the  indorsers  on  the  contract 
of  indorsement  the  court  instead  of  dismissing 
the  suit  on  the  theory  that  plaintiff  could  not 
maintain  an  action  on  the  note,  he  being  in  de- 
fault himself  as  a  member  of  the  association, 
should  have  ordered  that  all  the  other  members 
of  the  club  treatine  it  as  a  partnership,  being 
parties  interested,  should  be  made  parties  as  au- 
thorized by  St  1911,  {  2610,  and  all  the  mat- 
ters in  difference  between  them  determined. 

(Ed.  Note.— For  other  cases,  see  AssociationB, 
Cent  Dig.  if  36-13;   Dec.  Dig.  |  20.*] 

Appeal  from  Circuit'  Court  Marathon 
County;  Alexander  H.  Beld,  Jndge. 

Action  by  Thomas  Conway  against  Nicho- 
las Zender  and  others.  Judgment  for  de- 
fendants and  plalntlfF  appeals.  Reversed 
and  remanded  for  further  proceedings. 

This  Is  an  action  by  the  payee  against  the 
indorsers  of  a  negotiable  note.  The  note  was 
given  by  the  Moose  Lake  Fishing  Club,  a 
voluntary  association,  of  which  both  plain- 
tiff and  defendants  are  members,  for  moneys 
advanced  by  plalntlflF  to  pay  certain  debts  of 
the  club.  It  was  Indorsed  by  the  defendants 
before  delivery  to  the  plaintiff.  All  parties 
supposed  at  the  time  that  the  club  was  a 
corporation,'  but  It  was  not  so  in  fact  The 
defendants,  by  counterclaim,  alleged  that  the 
business  of  the  club  was  unsettled;  that  it 
owed  debts  amounting  to  more  than  $1,100 
and  exceeding  Its  assets ;  and  demanded  that 
an  accounting  be  had,  a  receiver  appointed, 
the  assets  collected,  and  the  business  closed 
up.  The  trial  court  held  that  the  club  was  In 
effect  a  partnership ;  that  the  plaintiff  was 
himself  responsible  for  the  payment  of  the 
note  along  with  his  copartners  and  could  not 
recover  against  the  Indorsers  of  a  note  which 
he  himself  had  breached.  The  action,  was 
dismissed,  and  the  plaintiff  appeala 

Riley  &  Ford,  of  Wausau  (Wm.  Underbill 
Moore,  of  Madison,  of  counsel),  for  appellant 
Brown,  Pradt  &  Genrlch,  of  Wausau,  for 
respondents. 

WINSLOW,  C.  J.  (after  stating  the  facts 
as  above).  The  parties  agree  that  the  un- 
incorporated association  which  gave  the  note 
was  in  legal  effect  a  partnership,  and  the 
plaintiff  admits  that  no  action  at  law  to  re- 
cover on  the  note  could  be  brought  against 


the  dub,  trat  only  an  action  In  eqoity  in 
which  the  equities  of  the  partiea  sbonld  be 
worked  out  This  action,  however,  is  bronght 
against  the  indorsers  only  who  have  person- 
ally bound  themselves  to  pay  the  note,  and 
the  plaintiff  makes  a  strong  argument  In  favor 
of  the  proposition  that  under  the  mle  laid 
down  in  Sprout  v.  Crowley,  30  Wis.  187,  and 
cases  following  that  case,  there  may  be  a 
recovery  on  the  contract  of  indorsement 
made  by  these  five  copartners  Individually, 
regardless  of  the  condition  of  the  partnership 
affairs. 

The  writer  of  this  opinion  has  been  In- 
clined to  agree  with  this  view  of  the  law,  but 
the  court  Is  of  the  opinion  that  It  is  not  neces- 
sary or  expedient  to  decide  this  question  at 
this  time,  and  therefore  no  opinion  Is  now 
expressed  upon  it  It  is  considered  by  the 
court  that  when  a  situation  of  this  kind 
develops,  especially  In  a  trial  before  the 
court  good  administration  requires  that  the 
other  members  of  the  partnership  be  bronght 
In  as  parties  by  order  of  the  court  and  all 
matters  In  difference  between  the  parties 
growing  out  of  the  partnership  be  tried  out 
and  settled,  to  the  end  that  there  be  an  end 
of  litigation  as  speedily  as  possible.  This  is 
the  spirit  if  not  the  Imperative  requirement 
of  section  2610,  Stats.  1911,  and  it  is  in  ac- 
cord with  recent  legislation  Intended  to  pro- 
mote efficient  and  prompt  disposition  of  legal 
controversies.  In  such  enlarged  action  the 
rights  of  all  parties  can  be  fully  worked  out 
and  protected,  Including  the  right  of  the 
plaintiff  against  the  Ave  defendants  now 
before  the  court  arising  out  of  their  con- 
tract of  Indorsement  To  such  an  action 
there  will  be  no  aftermath ;  when  final  Judg- 
ment is  rendered  in  it  the  parties  need  only 
to  conform  to  its  provisions  to  finally  close 
all  controversies  between  them  arising  out  of 
the  affairs  of  the  club. 

Judgment  reversed,  and  action  remanded 
for  further  proceedings  in  accordance  with 
law. 


CASS  T.  HASKIN8. 

(Supreme  Court  of  Wisconsin.     Oct  7,  1913.) 

Justices  oy  the  Peace  (J  121*)— Offeb  of 
Judgment— Declination. 

Under  St  1911,  {  3627,  as  to  pleading  in 
justices'  courts,  in  certain  classes  of  actions, 
providing  that  at  the  time  of  joining  issue,  or 
on  a  day  to  which  the  case  may  be  adjourned, 
defendant  may  make  written  offer  of  judgment 
for  a  certain  amount  which  defendant  may  ac- 
cept in  writing  and  thereupon  have  judgment; 
and  section  3628,  providing  that  If  plaintiff 
does  not  accept  such  offer  It  shall  be  deemed 
withdrawn,  and  shall  be  considered  only  on  the 
question  of  cost  In  case  plaintiff  recovers  less 
than  the  amount  of  the  offer— plaintiff's  an- 
nouncement in  court,  on  the  day  to  which  the 
case  was  adjourned  after  such  an  offer  by  de- 
fendant, that  he  would  demand  a  jury  trial, 
amounted  to  a  declination  of  the  offer,  so  that 
be  could  not  thereafter,  on  the  day  to  which 
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the  case  was  then  adjonmed,  accept  the  offer 
and  have  judgment  in  accordance  with  it 

[EA.  Note. — For  other  caaes,  aee  Juaticea  of 
the  Peace.  Cent  Dig.  |  381 ;  Dec.  Dig.  {  121.*] 

Appeal  from  Circalt  Court,  Ashland  Coun- 
ty; G.  N.  Rlsjord,  Judge. 

Action  by  Miles  O.  Cass  against  Charles 
Haskins.  From  a  Judgment  and  order  for 
plaintifr,  on  appeal  by  defendant  from  a 
Judgment  of  a  Justice,  defendant  appeals. 
Reversed  and  remanded. 

Plaintur  brought  this  action  In  Justice 
court  to  recover  from  the  defendant  the  sum 
of  $32.39,  a  balance  alleged  to  be  due  him  for 
work,  labor,  and  services  performed  on  de- 
fendant's farm.  On  September  80th,  the  re- 
turn day  of  the  summons,  the  defendant 
made  an  otTer  of  Judgment  for  $15.25  and 
costs.  By  consent  of  parties  the  case  was 
adjourned  to  October  7th.  On  September 
30th  the  defendant  served  an  answer  and 
counterclaim  on  plaintifTs  attorney.  On 
October  7th  the  parties  appeared  and  plain- 
tiff's attorney  announced  In  open  court  that 
he  would  call  for  a  Jury.  Thereupon  by  con- 
sent of  parties  the  case  was  adjonmed  to 
October  9th.  On  the  latter  date  the  parties 
again  appeared  and  plaintiff  Interposed  a 
reply  to  the  defendant's  counterclaim.  Plain- 
tiff then  filed  a  written  acceptance  of  the 
offer  of  Judgment  made  by  defendant  on  Sep- 
tember 30th  and  moved  for  Judgment  there- 
on. The  Justice  entered  Judgment  In  accord- 
ance with  the  offer  and  acceptance,  and  de- 
fendant appealed  from  the  Judgment  so  en- 
tered. Thereafter  the  plaintiff  moved  the 
circuit  court  to  dismiss  the  appeal,  presum- 
ably on  the  ground  that  defendant  could  not 
appeal  from  a  Judgment  which  he  consented 
should  be  entered  against  him.  The  circuit 
court  made  an  order  dismissing  the  appeal 
and  directing  that  a  Judgment  for  costs  be 
awarded  against  the  defendant  Such  a  Judg- 
ment was  entered,  and  the  defendant  appeals 
therefrom  to  this  court 

J.  K.  Parish,  of  Ashland,  for  appellant 
Sanborn,  Lamoreuz  ft  Pray,  of  Ashland,  for 
respondent 

BARNES,  J.  (after  stating  the  facts  as 
above).  The  action  was  on  contract  for  the 
recovery  of  money  damages.  Section  3027, 
Stats,  provides  that  at  the  time  of  Joining 
issue  In  such  an  action,  or  in  any  day  to 
which  the  case  may  be  adjourned,  the  de- 
fendant may  make  an  offer  In  writing  to  per- 
mit the  plaintiff  to  take  Judgment  against 
him  for  a  stated  amount  of  damages  with 
costs.  The  acceptance  is  required  to  be  In 
writing  and  must  be  filed  with  the  Justice, 
and  If  the  latter  Is  satisfied  that  the  action 
was  brought  In  good  faith  and  without  collu- 
sion. Judgment  must  be  entered  thereon. 

Section  3028  provides  that,  if  the  plaintiff 
does  not  accept  such  offer,  it  shall  be  deemed 
withdrawn  and   shall  not  be  considered  In 


any  manner  or  for  any  purpose  by  the  Justice 
or  Jury,  except  on  the  question  of  costs  should 
the  plaintiff  fail  to  recover  a  more  favorable 
Judgment  than  that  offered. 

Neither  of  these  statutes  In  express  terms 
fixes  the  time  within  which  the  offer  must  be 
accepted.  The  appellant  argues  that  the 
acceptance  must  be  instanter,  or  at  least 
before  an  adjournment  is  taken  on  the  day 
on  which  the  offer  Is  made.  It  Is  not  neces- 
sary In  the  present  case  to  decide  whether 
or  not  this  is  the  correct  construction  of  the 
statute  and  we  do  not  decide  the  question. 

The  offer  was  made  on  September  30th, 
and  the  case  was  adjourned  until  October 
7th.  On  this  date  the  plaintiff  announced  In 
open  court  that  he  would  demand  a  Jury 
trial,  whereupon  the  case  was  adjourned  un- 
til October  9th.  PlalntifTs  statement  that 
he  would  demand  a  Jury  trial  was  tanta- 
mount to  a  declaration  that  he  declined  to 
accept  the  offer  made.  The  announcement,  If 
made  In  good  faith — and  we  assume  that  It 
was — was  notice  to  the  defendant  that  the 
plaintiff  declined  the  offer  made  and  that  he 
(defendant)  must  prepare  for  tilaL  Accord- 
ingly he  was  In  court  with  his  attorney  on 
October  9th.  We  do  not  think  the  plaintiff 
should  be  permitted  to  take  inconsistent  posi- 
tions on  the  record  and  be  allowed  to  accept 
an  offer  which  he  had  once  declined.  The 
general  rule  is  that,  where  an  offer  is  made 
and  refused,  the  transaction  Is  closed  and  the 
party  refusing  cannot  by  changing  bis  mind 
create  a  contract  or  obligation  against  the 
protest  of  the  party  making  the  offer.  The 
defendant  was  obliged  to  permit  his  offer  to 
remain  on  file  In  order  to  relieve  himself 
from  costs  If  the  plaintiff  failed  to  recover  a 
more  favorable  Judgment  than  the  one  he 
might  have  taken  under  the  statute.  But 
section  3628  provides  that.  If  the  offer  be  not 
accepted,  It  shall  be  deemed  withdrawn  and 
not  considered  for  any  purpose  except  on  a 
taxation  of  costs. 

The  Justice  should  have  proceeded  vrith  the 
trial  on  October  9th,  instead  of  entering 
Judgment  on  the  offer.  It  was  error  for 
the  circuit  court  to  dismiss  the  appeal.  It  Is 
not  necessary  to  consider  the  other  alleged 
errors  committed  by  the  circuit  court,  as  they 
relate  to  matters  which  are  not  likely  to 
arise  on  a  trial  of  the  case  on  Its  merits. 

The  Judgment  appealed  from  is  reversed, 
as  Is  the  order  dismissing  the  appeal,  and  the 
cause  is  remanded  for  further  proceedings 
according  to  law. 


KROM  et  aL  t.  ANTIGO  GAS  CO.  et  al. 

(Supreme  Court  of  Wisconsin.     Oct  7,  1913.) 

1.  Waters  and  Wateb  Coubses  (|  206*)  — 
Water  Coufanies  —  Liability  —  Inade- 
quate Fire  Protection — "Injure." 

St  1911,  {  1797m93,  which  provides  that 
if  any  public  utility  shall  do.  cause,  or  permit 
to  be  done  anything  in  sections  1797ml  et  seq. 
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prohibited  or  declared  to  be  nnlawfal,  or  shall 
omit  to  do  anything  required  to  be  done,  it  shall 
be  liable  to  the  person  injured  thereby  in  treble 
the  amount  of.  damages  sustained  in  conse- 
quence of  such  violation,  created  no  new  liabil- 
ity except  the  liability  for  treble  instead  of 
single  damages,  and  does  not  render  a  water 
company  liable  to  a  private  citizen  for  a  fail- 
ure, whether  wanton,  willful,  reckless,  or  mere- 
ly negligent,  to  furnish  reasonably  adequate  fire 
protection,  since  the  word  "injure"  in  its  ac- 
curate and  technical  legal  sense  means  to  vio- 
late the  legal  right  of  another  or  inflict  an 
actionable  wrong,  and  there  is  nothing  in  that 
statute  enlarging  the  list  of  actionable  wrongs. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  301;  Dec.  Dig.  § 
206.» 

F6r  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3612,  3613.] 

2.  Watebb  and  Wateb  Coueses  (|  206*)— 
Wateb  Companies  —  LiABiLiTr  —  Inade- 
quate FiEK  PBOTECnON. 

Under  such  section,  liability  to  treble  dam- 
ages is  not  limited  to  willful,  wanton,  or  reclt- 
less  violations  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  301;  Dec.  Dig.  i 
206.*] 

On  reargnment.  Former  opinion  modified, 
and  former  Judgment  affirmed. 

For  former  opinion,  see  140  N.  W.  41. 

Gill  &  Barry,  of  Milwaukee,  T.  W.  Hogan, 
of  Antigo,  and  S.  J.  McMahon,  of  Milwaukee, 
for  appellants.  Kreutzer,  Bird,  Rosenberry  & 
Okoneskl,  of  Wausan,  Goodrick  &  Goodrlck, 
of  Antigo,  Jeffrls,  Monat,  Oestrelch  &  Avery, 
of  JanesvlUe  (Edward  Smart,  of  Milwaukee, 
of  counsel),  for  respondents. 

WINSLOW,  0.  J.  While  the  reargument 
of  this  case  has  not  convinced  us  of  error  in 
the  result  previously  reached.  It  has  con- 
vinced us  of  error  In  some  of  the  reasoning 
In  the  opinion  of  the  court.  In  that  opinion 
it  was  In  substance  held  that  the  ntllitleB  law 
had  changed  the  rule  In  the  Britton  Case,  81 
Wis.  48,  51  N.  W.  84,  29  Am.  St  Rep.  856, 
to  this  extent,  namely:  That,  If  a  private 
citizen  suffered  a  property  loss  by  reason  of 
the  wanton,  willful,  or  reckless  failure  of  a 
public  water  company  to  furnish  reasonably 
adequate  fire  protection,  the  company  would 
be  liable  to  such  citizen  in  treble  damages, 
notwithstanding  the  absence  of  contract  re- 
lations between  the  company  and  the  citizen, 
but  would  not  be  liable  in  any  amount  in  case 
the  failure  was  the  result  of  Inadvertence  or 
more  excusable  neglect  This  result  was  bas- 
ed practically  upon  two  primary  considera- 
tions: (1)  The  use  of  the  word  "Injured"  In 
section  1797m93,  which  word  was  said  to 
carry  no  necessary  implication  of  an  action- 
able wrong ;  and  (2)  the  fact  that  the  statute 
is  highly  penal  in  Its  nature,  and  hence  must 
have  been  Intended  by  the  Legislature  to  be 
applied  only  to  willful  or  wanton  acts.  In 
analogy  to  a  line  of  cases  beginning  with 
Cohn  V.  Neeves,  40  Wis.  393.  We  are  now 
satisfied  that  both  of  these  primary  Ideas 
are  mistaken  Ideas,  and  the  writer  desires  to 


assume  the  blame  for  these  palpable  mistakes 
so  far  as  he  may. 

[1]  The  word  'Injure,"  In  Its  accurate  and 
technical  legal  sense,  means  to  violate  the 
legal  right  of  another  or,  what  amounts  to 
the  same  thing,  to  inflict  an  actionable  wrong. 
This  definition  is  sustained  by  all  the  author- 
ities and  law  dictionaries.  The  word  comes 
from  the  Latin  words  "In,"  meaning  against, 
and  "Jus,"  meaning  a  right  and  signiflea 
something  done  "against  the  right"  of  anoth- 
er person,  producing  Mtber  nominal  or  sub- 
stantial damage.  Anderson's  Law  Diction- 
ary, tiOe  "Injury"  ;  Black's  Law  Dictionary, 
title  "Injury";  22  Cyc.  p.  1064,  titie  "In- 
jury," and  cases  cited  In  notes ;  West  Va.  T. 
Co.  V.  Standard  Oil  Co.,  60  W.  Va.  611,  40  S. 
E.  591,  66  L.  R.  A.  804,  88  Am.  St  Rep.  895. 
Now  U  the  word  "Injured"  is  used  In  Its  ac- 
curate legal  sense  in  section  1797m83,  then 
no  new  liability  is  created  by  that  section 
(except  the  liability  for  treble  damages  in- 
stead of  single  damages),  unless  In  some  oth- 
er section  of  the  law  there  be  some  provision 
giving  to  private  property  owners  a  right 
which  they  did  not  possess  at  common  law 
under  the  principles  of  the  Britton  Case. 
Substituting  in  place  of  the  word  "Injored" 
its  techiilcal  and  accurate  legal  meaning, 
the  section  would  provide  that  any  public 
utility  whcfa  shall  fall  to  furnish  reasonably 
adequate  service  shall  be  liable  to  the  i>er- 
son  who  suffers  an  actionable  wrong  thereby 
In  treble  damages.  So  read,  the  section  does 
not  attempt  to  enlarge  the  list  of  actionable 
wrongs;  and,  unless  some  other  section  of 
the  law  enlarges  that  list  so  as  to  Include 
such  a  case  as  the  present.  It  seems  impos- 
sible to  say  that  the  list  Is  enlarged  at  all. 
It  was  said  In  the  former  opinion  that  sec- 
tion 1797m3,  which  provides  that  every  pub- 
lic utility  shall  furnish  reasonably  adequate 
service  and  facilities.  Is  simply  declaratory 
of  the  common  law  and  adds  nothing  to  the 
obligations  of  public  utilities,  and  we  are 
still  of  that  opinion.  We  have  found  no 
other  section  which  enlarges  the  list  of  ac- 
tionable wrongs  so  as  to  Include  the  supposed' 
wrong  in  the  present  case. 

[2]  While  this  result  renders  unnecessary 
the  discussion  of  any  other  questions,  it  is 
deemed  proper  also  to  say  that  the  position 
taken  In  the  former  opinion  to  the  effect  that 
section  1797m93  was  Intended  to  extend  only 
to  willful,  wanton,  or  reckless  defaults  seems 
entirely  untenable.  In  many  sections  of  the 
law,  notably  the  sections  immediately  pre- 
ceding and  the  section  immediately  following 
section  1797m93,  the  Legislature  has  provid- 
ed for  the  punishment  of  large  numbers  of 
acts  and  defaults  and  Industriously  differen- 
tiated between  certain  acts  which  are  to  be 
punished  wh«n  committed  willfully  or  know- 
ingly and  certain  others  as  to  which  no  re- 
quirement that  they  shall  be  knowingly  or 
willfully   committed   appears.     It  is  quite 
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apparent,  tberefore,  that  the  Leglslatare  bad 
the  distinction  In  mind  when  tbe  law  was 
framed,  and  tbe  Idea  tbat  tbey  intended  only 
to  cover  wUlfnl  or  knowing  acts  or  defaults 
bjr  tbe  proTislons  of  section  1797m83  seems 
entirely  ontenable. 

In  view  of  tbe  onqnestioned  legal  meaning 
of  tbe  word  "injure,"  tbe  absence  of  any 
direct  provision  In  tbe  law  indicating  any  in- 
tention to  cbange  tbe  rule  announced  so  many 
years  ago  in  tbe  Britton  Case,  tbe  Immense 
snms  invested  In  public  utilities  of  tbis  na- 
ture In  undoubted  reliance  upon  the  prin- 
ciples laid  down  In  tbat  case,  and  the  tre- 
mendous liabilities  wblcb  tbe  law  would  im- 
pose on  water  companies,  and  cities  operating 
their  own  waterworks  as  well.  If  construed 
as  tbe  plaintiff  contends  it  sbonld  be  con- 
strued, we  hold  tbat  tbe  rule  of  tbe  Britton 
Case  is  not  changed  nor  Intended  to  be  chang- 
ed by  tbe  law.  These  conclusions  necessitate 
no  changes  in  tbe  mandate. 

The  order  sustaining  tbe  demurrer  of  tbe 
defendant  gaa  company  Is  reversed,  with 
costs,  and  the  order  sustaining  tbe  demurrer 
of  the  defendant  water  company  Is  affirmed, 
with  costs,  and  the  action  is  remanded  for 
further  proceedings  according  to  law. 


WILCOX  et  al.  v.  FORTH  et  aL 
(Supreme  Court  of  Wisconsin.     Oct  7,  1813.) 

1.  MUNICXFAL    COBPOBATIONS    ({    999*)— TaX- 

PAYEBs'  Actions— Dkuand  tjpon  Officebb. 
Where  the  mayor  and  the  majority  of  the 
city  council  have  participated  in  unlawfully 
paying  out  the  money  of  a  city  so  that  it 
would  be  futile  to  demand  that  they  bring  an 
action  to  recover  it,  a  resident  taxpayer,  suing 
in  behalf  of  himself  and  all  others  similarly  sit- 
uated, may  bring  such  an  action  to  recover  for 
the  dty  the  money  wrongfully  paid  out. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  2149 ;  Dec.  Dig.  § 
999.*] 

2.  MuNiciPAi:.  Corporations  (8  1002*)— Fub- 
Lic  iMPBovBMENTs— Payment— Interest  on 
Deferred  Fatments. 

Where  a  street  paving  contract  contained 
no  provision  for  interest  upon  deferred  pay- 
ments to  the  contractor,  and  the  latter  made  no 
affidavit  of  the  completion  of  the  work  as  re- 
quired by  the  contract,  he  was  not  entitled  to 
interest  on  payments  for  work  finished  in  De- 
<x-mber  but  not  paid  for  imtil  the  following 
Joiy;  it  appearing  tbat  the  condition  of  the 
work  was  such  that  it  could  not  be  inspected 
during  the  winter  montlis. 

[Ed.  Note. — For  other  cases,  see  Municipal 
C^^^rations,  Cent  Dig.  g  2174;    Dec.  Dig.  H 

3.  McNiciPAi  Corporations  (Si  999,  1007*)— 
CuLniB  Against  Citt— Allow ancb— Char- 
ter Frovisions. 

Charter  of  Green  Bay,  c.  9,  {  5,  providing 
that  no  claim  shall  be  allowed  by  the  common 
council  unless  it  is  verified  by  the  owner,  or  by 
some  one  in  his  behalf,  following,  as  it  does, 
section  1  of  the  same  chapter,  giving  the  coun- 
cil power  to  audit  claims,  is  mandatory,  and 
Dot  directory  merely,  and  an  allowance  of  a 
claim  not  properly  verified  is  an  act  wltliout 


jurisdiction,  which  may  be  attacked  in  an  ac- 
tion by  a  taxpayer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  2149;  Dec.  Dig.  i| 
999,  1007.*] 

Appeal  from  Circuit  Court,  Brown  Coun- 
ty;  Samuel  D.  Hastings,  Judge. 

Action  by  John  L.  Wilcox  and  another 
against  Henry  Forth  and  others.  From  an 
order  sustaining  the  demurrer  to  the  answer, 
the  defendants  appeal.    Affirmed. 

This  is  an  action  by  plaintiffs,  as  residents 
and  taxpayers  of  the  city  of  Green  Bay,  for 
and  in  their  own  behalf,  and  all  other  tax- 
payers of  the  dty  to  recover  from  tbe  defend- 
ants tbe  sum  of  |734  for  the  benefit  of  tbe 
city. 

Tbe  complaint  alleges  tbat  tbis  sum  of 
$734  was  unlawfully  paid  out  of  the  funds  of 
the  city  by  the  direction  of  the  defendants, 
as  city  officers,  to  the  defendant  Hill.  It  is 
alleged  tbat  on  March  9, 1910,  tbe  dty  through 
Its  common  council  entered  into  a  contract 
with  tbe  defendant  Hill  for  the  pavement  of 
part  of  one  of  the  dty  streets  with  asphalt 
on  cement  foundation;  that  tbe  pavement 
was  not  completed  tmtil  tbe  15th  day  of  De- 
cember, 1910;  that  the  proper  examination 
and  Inspection  of  the  pavement  was  neces- 
sarily delayed,  on  account  of  Its  condition 
resulting  from  frost,  until  tbe  following  sum- 
mer; tbat  tbe  defendant  Hill,  as  such  con- 
tractor, agreed  and  became  bound  by  the  con- 
tract for  paving  this  avenue  as  follows :  "On 
tbe  completion  of  tbe  contract,  all  portions 
of  tbe  work  must  he  gone  over  carefully  by 
the  contractor  personally,  or  by  his  accred- 
ited representative,  who  must  satisfy  himself 
that  every  item  is  completed,  and  all  defects 
made  good,  and  that  all  surplus  material, 
refuse,  dirt,  or  rubbish  Is  cleaned  up  and  re- 
moved, and  tbat  the  whole  work  Is  in  a  fin- 
ished, satisfactory,  neat,  and  tidy  condition, 
and  ready  in  all  respects  for  acceptance  by 
the  city.  A  sworn  statement  tbat  tbe  condi- 
tion of  the  work  is  as  just  stated  will  be  re- 
quired from  the  contractor.  In  addition  to 
the  report  of  the  dty '  engineer,  before  the 
work  will  be  accepted  by  tbe  committee  on 
streets  and  bridges."  It  appears  from  the 
allegation  in  tbe  pleading  that  this  affidavit 
and  the  engineer's  report  of  the  satisfactory 
completion  of  the  work  bad  not  been  filed 
with  the  dty  on  July  7,  1911.  On  this  day 
a  report  of  the  street  and  bridge  committee 
was  filed  with  the  common  council,  stating  in 
effect  that  the  contractor,  Hill,  had  com- 
pleted the  contract  for  tbe  improvement  of 
Monroe  avenue,  and  recommending  that  the 
work  be  approved  and  accepted,  and  tbat  the 
dty  issue  certificates  and  bonds  pursuant  to 
the  assessment  therefor  made  against  abut- 
ting property.  It  is  alleged  the  plaintiff  Wil- 
cox, as  a  member  of  the  committee,  signed 
tbe  report,  and  that  tbe  report  was  adopted 
by  tbe  vote  of  the  members  of  the  common 
council,  and  that  plalDtiffs,  as  members  there- 
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of,  voted  In  favor  of  Its  adopdon;  that  the 
members  of  the  common  council,  including 
the  plaintiffs,  unanimously  passed  a  resolu- 
tion authorizing  the  Issuance  of  the  certifl- 
oates  and  bonds  upon  the  abutting  property 
in  part  payment  of  the  Improvement  to  J. 
F.  Hill,  the  contractor.  It  further  appears 
by  the  pleadings  that  the  common  council 
on  August  4,  1910,  by  a  majority  vote  of  the 
members  thereof,  passed  a  resolution,  pursu- 
ant to  a  recommendation  of  the  street  and 
bridge  committee,  authorizing  the  payment 
of  the  sum  of  $734  by  the  city  to  the  con- 
tractor, J.  F.  Hill,  as  interest  on  account  of 
the  delay  of  the  payment  of  the  amount  due 
him  for  the  completion  of  the  contract  for 
this  street  improvement  The  plaintiffs,  as 
members  of  the  common  council,  voted 
against  Its  authorization.  No  verified  claim 
or  written  demand  for  this  claim  of  inter- 
est was  ever  presented  or  filed  by  the  con- 
tractor, J.  F.  MUl,  against  the  city.  It  is 
alleged  that  the  members  of  the  common 
council  acted  in  good  faith  In  authorizing 
the  payment  of  this  amount,  and  honestly 
believed  that  the  same  was  justly  and  legally 
due  Hill  on  account  of  delay  in  paying  him 
by  issuance  of  certificates  and  bonds  on  the 
abutting  property.  The  plaintiff  demurred 
to  the  answer  on  the  ground  that  the  facts 
allegred  do  not  constitute  a  defense:  The 
court  sustained  the  demurrer. 

This  is  an  appeal  from  the  order  sustain- 
ing the  demurrer  to  the  answer. 

3.  H.  M.  Wigman,  of  Oreen  Bay,  for  ap- 
pellants. Mlnahan  &  Minahan,  of  Green 
Bay,  for  respondents. 

SIEBECKER,  J.  (after  stating  the  facts 
as  above).  The  appellants  assert  that  the  de- 
murrer to  the  answer  relares  back  to  the 
complaint,  challenges  its  sufficiency,  and  that 
it  appears  upon  facts  pleaded  and  not  con- 
troverted that  no  cause  of  action  exists 
against  the  defendant.  There  is  no  dispute 
as  to  the  above  stated  facts,  and  from  them 
it  appears  that  the  plaintiffs  demand  recov- 
ery of  the  sum  of  $734  from  the  defendant 
for  the  benefit  of  the  city  of  Green  Bay.  It 
is  alleged  that  the  defendant  caused  tills  sum 
to  I>e  paid  to  Hill,  the  contractor,  as  damages 
for  an  alleged  delay  in  paying  what  was  due 
him  on  the  contract  for  the  pavement  of  the 
city  street  without  any  legal  right  to  do  so. 

[1]  The  plaintiffs'  right  to  maintain  this 
action  is  questioned  upon  the  ground  that  a 
private  person,  as  a  resident  and  taxpayer, 
cannot  sue  to  recover  money  actually  paid  out 
by  the  city.  It  Is  contended  that  such  per- 
sons have  the  right  only  to  protect  their  in- 
terests and  those  of  the  public  generally  by 
means  of  an  injunction  to  prevent  unlawful 
appropriation  and  squandering  of  the  public 
funds.  It  is  apparent  from  the  facts  that 
the  city  mayor  and  a  majority  of  the  common 
council,  who  participated  in  the  authorizing 
of  this  appropriation  and  the  payment  there- 
of out  of  the  dty  treasury,  would  not  take 


the  necessary  steps  to  Institute  an  action  to 
recover  this  sum  from  themselves,  and  thus 
restore  it  to  the  dty,  and  that  it  would  t>e 
futile  to  insist  tliat  demand  be  made  upon 
them  to  commence  such  an  action  for  tills 
purpose.  Under  these  circumstances  it  was 
proper  for  the  plaintiffs  to  commence  this  ac- 
tion in  behalf  of  themselves  and  all  others 
similarly  situated  to  compel  restoration  of 
this  money  to  the  city  treasury.  Cliippewa 
Bridge  Company  v.  City  of  Durand  et  aL,  122 
Wis.  85,  99  N.  W.  603,  106  Am.  St  Bep.  931 ; 
Egaard  et  al.  v.  Dahlke  et  al.,  109  Wis.  366, 
85  N.  W.  369,  and  cases  cited;  Northern 
Trust  Company  v.  Snyder,  113  Wis.  516,  89 
N.  W,  460,  90  Am.  St  Kep.  867 ;  Webster  et 
al.  V.  Douglas  County  et  aL,  102  Wis.  181,  77 
N.  W.  885,  78  N.  W.  451,  72  Am.  St  Rep.  870 ; 
Land,  Log  &  Lumber  Company  et  al.  v.  Mc- 
Intyre,  100  Wis.  245,  76  N.  W.  964.  69  Am.  St 
Rep.  915. 

[2]  It  is  also  claimed  that  since  the  defend- 
ants acted  in  good  faith  in  allowing  the  claim, 
and  their  action  in  the  matter  being  of  a 
quasi  Judicial  nature,  no  liability  exists 
against  them  under  the  facts  pleaded. 

These  contentious  present  the  questions 
whether  or  not  this  claim  has  any  legal 
foundations  in  the  terms  of  the  contract,  and, 
if  the  contract  Imposes  no  such  obligation, 
was  there  a  proper  claim  presented  to  the 
common  council  in  ihe  nature  of  damages 
so  as  to  confer  Jurisdiction  on  that  body  to 
allow  it  as  a  claim  for  damages  suffered  by 
the  contractor  on  account  of  some  tortious 
conduct  of  the  city  officers  in  respect  to  this 
contract  for  the  Improvement  of  the  street 
The  facts  pleaded  show  that  the  members 
of  the  common  coundl  who  acted  on  this 
claim  treated  It  as  a  proper  allowance  to  the 
contractor.  Hill,  to  compensate  him  for  being 
deprived  of  the  use  of  the  money  which  was 
to  be  paid  him  for  completing  the  work, 
from  December  13,  1910,  to  the  date  of  its 
acceptance  by  the  street  and  bridge  commit- 
tee of  the  common  council  on  July  7,  1911. 
On  July  7th  the  street  and  bridge  committee 
recommended  acceptance  of  the  work,  and 
that  certificates  and  bonds  be  Issued  by  the 
dty  against  the  abutting  property  owners  for 
the  amounts  theretofore  assessed.  It  appears 
that  the  dty  coundl  adopted  these  recom- 
mendations of  the  street  and  bridge  com- 
mittee on  July  7th;  authorized  the  Issuance 
of  the  certificates  and  bonds  which  were  de- 
livered '  to  and  accepted  by  the  contractor. 
Hill,  in  payment  of  the  amounts  due  him  on 
the  contract  from  such  abutting  property 
owners.  There  Is  no  provision  in  the  contract 
by  which  the  dty  expressly  promised  to 
pay  any  interest  on  any  sums  due  under 
the  contract  We  must  then  determine 
whether  the  contractor  was  entiUed  to  any 
interest  in  the  nature  of  damages  for  wrong- 
ful delays  in  payment  of  any  portion  of  the 
moneys  that  became  due  thereunder.  The 
contract  provided  that  on  the  completion  of 
the  improvement,  in  addttipi}^.^  |^e  engi- 
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Deer's  report,  and  before  acceptance  of  the 
-work  by  the  street  and  bridge  committee,  a 
sworn  statement  was  required  of  the  contrac- 
tor or  his  accredited  representative  to  the 
effect  that  the  contract  had  been  executed  In 
accordance  with  Its  terms  in  the  several  par- 
ticulars spedfled.  This  sworn  statement  was 
never  furnished  by  the  contractor,  nor  was  a 
report  of  the  city  engineer  of  the  satisfactory 
state  of  the  work  ever  made  to  the  dt?  coun- 
dL  It  is  also  alleged  that  the  pavement 
could  not  be  examined  and  Inspected,  on  ac- 
count of-  its  soft  condition  during  the  winter 
and  spring  of  1911,  for  the  purpose  of  ascer- 
taining whether  It  was  in  compliance  with 
the  terms  of  the  contract  These  facts  show 
that  the  contractor  had  omitted  to  perform 
an  essential  condition  of  the  contract  to  en- 
title him  to  demand  payment  of  the  amount 
due  therein  prior  to  July  7th,  when  the  proper 
committee  saw  flt  to  waive  this  condition  and 
accepted  the  work,  and  also  that  the  condi- 
tion of  the  pavement  during  the  winter  and 
spring  of  1911  Justified  the  committee  to  de- 
lay its  acceptance.  It  Is  therefore  established 
that  there  was  no  express  promise  to  pay  in- 
terest on  the  amount  due  the  contractor  for 
the  Improvement  from  the  date  of  its  comple- 
tion to  the  day  of  payment,  and  that  the  dty 
did  not  wrongfully  delay  acceptance  of  the 
work.  Under  the  circumstances  Mr.  HUl  was 
not  in  a  position  to  make  a  claim  for  interest 
upon  any  express  promise,  nor  was  he  in  posi- 
tion to  set  Interest  running  on  the  amount 
claimed  by  him  by  a  simple  demand  of  pay- 
ment. Rice  et  aL  v.  Ashland  County,  114 
Wis.  130,  89  N.  W.  908;  Appleton  Water 
Works  Co.  v.  City  of  Appleton,  136  Wis.  395, 
117  N.  W.  816. 

[3]  It  appears  that  Hill  did  not  file  a  veri- 
fied dalm  with  the  dty  for  interest  as  dam- 
ages for  delay  in  paying  him  the  amount  due 
for  work  done.  The  charter  of  the  city  of 
Green  Bay  (chapter  9,  {  1)  provides:  "The 
common  conndl  shall  have  power  to  audit 
and  adjust  claims  and  demands  of  every  na- 
ture against  the  dty  except  such  claims  or 
demands  as  are  payable  out  of  the  school 
funds ;"  and  by  section  6  of  said  charter  It  is 
further  provided:  "No  claim  or  demand 
whatever  shall  be  allowed  by  the  common 
council  unless  the  same  is  verified  by  the 
owner  thereof  or  some  person  in  his  behalf." 
The  negative  form  of  the  last  provision  fol- 
lowing the  preceding  affirmative  grant  of 
power  to  deal  with  dalms  and  demands 
shows  that  a  dalm  against  the  dty,  such  as 
one  for  interest  in  the  nature  of  damages, 
cannot  be  entertained  by  the  common  coundl 
unless  It  is  properly  verified  as  required  by 
these  provisions.  The  negative  words  coupled 
with  an  affirmative  grant  of  power,  to  audit 
and  allow  dalms  and  demands,  import  that 
the  provisions  of  the  grant  are  mandatory, 
and  not  directory  merely.  Bladen  v.  City  of 
Philadelphia,  60  Pa.  (10  P.  F.  Smith)  464; 


State  V.  Thompson,  21  N.  D.  426,  181  N.  W. 
231.  This  principle  was  affirmed  by  this 
court  in  the  following  cases:  Appleton  Water 
Works  Co.  V.  Appleton,  136  Wis.  395,  on  page 
401,  117  N.  W.  816,  and  cases  there  cited; 
Northern  Trust  Co.  v.  Snyder,  113  Wis.  516, 
on  page  534,  89  N.  W.  460,  90  Am.  St  Sep. 
867. 

Under  the  facts  alleged  In  the  complaint 
and  answer  admitted  upon  this  demurrer,  it 
appears  that  the  members  of  the  common 
council  and  the  mayor  of  the  dty,  who  audit- 
ed and  allowed  this  claim  of  the  contractor, 
and  directed  the  amount  thereof  to  be  paid 
him,  acted  in  the  matter  where  no  legal  lia- 
bility existed  under  an  express  promise  of  the 
dty  to  pay  the  amount  allowed,  and  that  they 
acted  without  Jurisdiction  in  attempting  to 
audit  and  allow  a  claim  as  interest  in  the 
nature  of  damages  on  account  of  delay  In 
paying  any  moneys  due  the  contractor  under 
the  street  improvement  contract.  From  the 
circumstances  and  conditions  of  the  case,  it 
follows  that  the  allowance  of  the  claim  by  the 
common  coundl  was  without  any  authority  in 
law,  and  that  the  common  council  acted  with- 
out Jurisdiction  in  the  matter.  This  presents 
a  case  where  the  plaintiffs,  as  taxpayers, 
may  maintain  this  action  upon  the  principles 
established  by  the  cases  first  above  cited.  We 
must  hold  that  the  complaint  states  a  good 
cause  of  action,  and  that  the  demurrer  to 
the  answer  was  properly  sustained. 

The  order  appealed  from  Is  affirmed. 


LINDEN  V.  MINNEAPOLIS,  ST.  P.  ft  S. 
S.  M.  RX.  CO. 

(Supreme  Court  of  WisconBin.     Oct  7,  1913.) 

1.  RAII.BOADB  (I  348*)— Injuries  to  Persoks 

ON  TBACKS— KVIDENCK— StTFFlCIENCY. 

In  an  action  for  the  wrongful  death  of  a 
traveler  killed  at  a  railroad  crossing,  evidence 
held  insutiicient  to  support  a  finding  that  the 
bell  of  the  train  by  which  he  was  run  down 
was  not  rung  while  it  was  approaching  and 
passing  over  the  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  1}  1138-1150;    Dec.  Dig.  §  348.*] 

2.  Ratlboads  (J  324*) — Injuries  to  PiRSONa 
ON  Tbacks— AcnoNS  —  Contbibutobt  Nbg- 

UGENCE. 

Where  a  traveler  on  the  highway,  with 
practically  an  unobstructed  view  from  a  point 
130  feet  from  the  railroad  track  and  a  wholly 
unobstructed  view  from  a  point  45  feet  from 
the  track,  drove  in  front  of  an  approaching 
train,  the  bell  of  which  was  being  rung  and  the 
whistle  of  which  was  being  blown,  he  was  guilty 
of  contributory  negligence  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  1020-1025;   Dec  Dig.  {  324.*] 

Appeal  from  Circuit  Court,  Taylor  County ; 
O.  N.  Risjord,  Judge. 

Action  by  Anna  Linden,  as  administratrix 
of  Matt  Linden,  deceased,  against  the  Min- 
neapolis, St  Paul  &  Sault  Ste.  Marie  Railway 
Company.     From  a  Judgment  for  plaintUt, 
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defendant  appeals.    Reversed  and  remanded, 
with  dlrecttons  to  dismiss  the  complaint 

This  is  an  appeal  from  a  Judgment  of  the 
drcait  court  for  Taylor  county  entered  in 
favor  of  the  plaintiff  for  the  sum  of  $3,500 
and  costs,  upon  a  verdict  in  plaintiff's  favor 
for  damages  for  the  death  of  her  husband, 
who  died  from  injuries  received  by  blm  in 
a  collision  with  one  of  defendant's  freight 
trains  on  a  crossing  of  defendant's  railroad 
and  a  highway  in  the  town  of  Westboro. 

Westboro  village  is  an  unincorporated  vil- 
lage in  Taylor  county.  The  railroad  crosses 
the  main  street  of  the  village  at  right  angles ; 
the  railway  running  from  north  to  south  and 
the  highway  east  and  west  It  appeared  by 
the  evidence  that  at  the  place  in  Question  the 
decedent  approached  the  track  from  the  west ; 
that  the  street  was  free  from  other  teams  and 
vehicles.  After  decedent  passed  a  milUnery 
store  situated  133  feet  west  from  the  crossing, 
there  was  an  open  view  for  some  700  to  800 
feet  to  the  north  along  the  railroad  right  of 
way  to  a  cut,  intercepted  only  by  a  beerhouse 
situated  200  feet  north  of  the  crossing 
and  a  box  car  standing  on  a  siding  halfway 
between  the  beerhouse  and  the  crossing. 
These  two  objects  partially  Intercepted  his 
view  of  the  train  while  he  was  driving  from  a 
point  133  feet  west  of  the  crossing  to  a  point 
45  feet  from  the  crossing,  and  thereafter 
there  was  nothing  to  obstruct  his  view  for 
a  distance  of  630  feet  north  along  the  track 
and  of  trains  thereon.  It  appears  that  de- 
ceased was  somewhat  hard  of  hearing  and 
had  on  the  day  of  the  accident  been  drinking 
liquor  in  sufficient  quantity  to  intoxicate  him 
to  some  extent  and  that  he  drove  from  a 
point  some  100  feet  west  of  the  crossing  to 
a  point  within  45  feet  of  the  track  without 
stopping  in  the  direction  of  the  approaching 
train.  The  engine  struck  the  rear  part  of 
the  bobsleighs  upon  which  Linden  was  riding, 
throwing  him  some  20  feet  and  killing  him 
almost  instantly. 

The  complaint  charges  the  defendant  with 
negligence  in  falling  to  sound  the  whistle,  to 
ring  the  bell,  and  in  running  its  train  over 
this  crossing  at  an  excessive  rate  of  speed, 
and  tliat  such  negligence  was  the  proximate 
cause  of  Lind^i's  death.  The  defendant  al- 
leges that  the  train  was  not  running  to  ex- 
ceed 25  miles  per  hour,  and. that  the  re- 
quired signals  were  given  as  the  train  ap- 
proached the  crossing,  and  denied  that  the 
train  was  operated  at  an  excessive  rate  of 
speed. 

The  evidence  upon  which  the  plalntlfr  de- 
pends to  show  that  the  engine  bell  was  not 
rung  was  g^ven  by  the  following  witnesses 
sworn  in  her  behalf:  Bergman,  Wenner- 
strand,  Rolnllla,  and  Lopno. 

The  witness  Bergman  stated  that  be  was 
hitching  his  horse  In  front  of  the  Carlson  and 
Dahl  store,  360  feet  from  the  crossing,  when 
he  witnessed  the  accident  He  saw  Linden's 
team  and  sleigh  when  struck  by  the  engine 


and  says:  "Tbey  were  Just  going  across  the 
track  going  east  The  whistle  was  blown 
Just  a  moment  before  be  was  struck.  The 
train  was  then  at  the  cattle  chute  600  feet 
from  the  crossing."  And  he  further  states 
that  was  the  only  place  it  did  blow.  In 
answer  to  an  Inquiry  whether  the  bell  was 
ringing  as  the  engine  approached  the  cross- 
ing, he  said:  "It  did  not  ring.  I  was  360 
feet  from  the  crossing.  Nothing  between  me 
and  the  track  to  interfere  with  my  seeing 
and  hearing."  He  further  states  that  the 
alarm  whistle  was  the  first  thing .  that  at- 
tracted his  attention  to  the  train  which  was 
about  600  feet  north  of  the  crossing ;  that  he 
did  not  hear  anything  before  that  nor  think 
anything  about  the  approaching  train.  To 
the  question  whether  he  was  able  to  hear 
anything  else  while  the  whistle  was  blowing, 
he  ansn'ered:  "No,  X  could  not  hear  any- 
thing else."  He  farther  testified  that  he 
did  not  think  the  bell  was  ringing  while  the 
whistle  was  sounding  and  that  be  saw  no 
motion  of  the  bell. 

The  witness  Wennerstrand  testified  that 
the  first  be  noticed  of  the  approaching  train 
was  when  be  beard  the  danger  signal  blown 
about  500  feet  from  the  crossing,  and  that  at 
that  time  he  was  about  60  rods  from  the 
track  driving  his  team  parallel  with  tbe  track 
toward  Center  street,  which  crossed  tbe 
track  and  on  which  Linden  was  driving; 
that  he  had  paid  no  attention  to  the  train  be- 
fore the  whistle  sounded;  and  that  be  did  ' 
not  hear  the  bell  ringing. 

Tbe  witness  Rolnllla  testified  that  she  heard 
the  danger  whistle  while  in  the  post  ofiice 
some  103  feet  north  of  Center  street;  that 
she  rushed  out  and  ran  to  Center  street  and  * 
was  then  very  close  to  the  track  and  saw  the 
accident;  and  that  the  beU  was  not  ring- 
ing. She  also  stated  the  bell  could  not  be 
heard  while  the  whistle  was  blowing. 

Tbe  witness  Lopno  testified  that  she  was 
in  her  house  on  the  second  fioor  over  Lapno's 
saloon,  which  is  about  133  feet  from  the 
crossing;  that  she  heard  the  train  whistle 
but  did  not  hear  the  bell  ringing;  that  she 
paid  no  attention  to  the  train  before  it 
whistled  nor  had  she  noticed  it 

Six  disinterested  persons  besides  the  train 
crew  testified  to  hearing  the  train  whistle  be- 
fore they  heard  the  danger  signal,  and  four 
of  them  testified  that  tbe  bell  was  ring;ing  all 
the  time  as  the  engine  approached  the  cross- 
ing and  until  it  stopped  after  striking  Linden. 

The  Jury  found  that  the  whistle  was  not 
blown  80  rods  from  the  crossing;  and  that 
the  failure  to  blow  the  whistle  was  the 
proximate  cause  of  the  death  of  Linden.  On 
motion  after  verdict,  tbe  court  held  that  the 
evidence  showed  that  the  whistle  was  blown 
80  rods  from  the  crossing  and  changed  the 
Jury's  finding  on  these  issues  accordingly. 
The  Jury  further  found  that  the  engine  bell 
was  not  rung  while  approaching  and  passing 
over  this  crossing  before  colliding  jwith  Lin- 
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den;  that  tbe  train,  while  approaching  and 
passing  this  crossing,  was  running  at  an  ez- 
cesslre  and  negligent  rate  of  speed,  to  wit, 
40  miles  per  hour;  and  that  the  failure  to 
ring  the  engine  bell  and  the  running  of  the 
train. at  the  excessive  rate  of  speed  were  the 
proximate  cause  of  the  collision  of  the  engine 
with  Linden  and  his  team;  and  awarded 
damages  to  plaintiff  to  compensate  her  for 
the  pecuniary  loss  she  bad  suffered  on  ac- 
count of  Linden's  death.  The  Jury  also  found 
that  Linden  was  not  guilty  of  gross  negli- 
gence nor  of  a  want  of  ordinary  care  in 
driving  onto  the  crossing  as  he  did  while 
the  train  was  approaching  and  about  to  col- 
lide with  him.  The  court  awarded  the  plain- 
tiff Judgment  upon  the  verdict  for  recovery 
of  the  damages  she  had  suffered  by  reason  of 
Linden's  death.  This  is  an  appeal  from  such 
Judgment. 

Luse,  Powell  &  Luse,  of  Superior  (Alfred 
H.  Bright  and  John  L.  Erdall,  both  of  Minne- 
apolis, Minn.,  of  counsel),  for  appellant  W. 
P.  Crawford,  of  Superior,  and  John  R.  Helno, 
of  Duluth,  Minn.,  for  respondent 

SIEBECKESt,  J.  (after  stating  the  facts 
as  above).  [1]  Tbe  appellant  assails  tbe  rul- 
ing of  tbe  trial  court  In  refusing  to  grant  its 
motion  to  reverse  the  Jury's  finding  that  tbe 
bell  was  not  rung.  We  have  referred  In  de- 
tail to  the  evidence  of  the  witnesses  on  whom 
tbe  plaintiff  relies  to  support  the  Jury's  find- 
ing on  this  issue.  An  examination  thereof 
shows  that  these  witnesses  were  not  giving 
their  attention  to  observe  whether  or  not  tbe 
bell  was  ringing  when  the  train  approadied 
the  crossing,  and  that  their  attention  was 
directed  to  other  mattera  Tbe  most  that  can 
be  claimed  to  sustain  plaintiff's  contention 
on  this  point  is  that  these  witnesses  did  not 
bear  tbe  bell  ringing.  The  witness  Bergman, 
who  stated  that  be  was  in  a  position  to  see 
and  bear  tbe  bell,  also  states  that  be  heard 
the  whistle  almost  continuously  and  tliat  he 
could  not  hear  the  bell  ring  when  tbe  whistle 
was  sounded.  The  evidence  Is  clear,  as  the 
court  found,  that  tbe  wbistle  was  almost  con- 
tinuously sounded  from  tbe  time  that  Linden 
was  so  situated  that  be  could  see  the  ap- 
proaching train  nntU  the  collision  occurred. 
The  engineer,  fireman,  and  brakeman  who 
rode  on  tbe  engine  testify  positively  that  the 
bell  was  continuously  rung,  as  the  law  re- 
quires, from  the  time  the  crossing  signal  was 
given  until  the  collision  occurred.  Their  evi- 
dence is  corroborated  by  four  disinterested 
witnesses  who  testify  that  they  beard  tbe 
bell  ringing  and  that  they  were  so  situated 
that  they  could  hear  it  and  liad  their  atten- 
tion directed  to  this  fact  The  witnesses  up- 
on whom  tbe  plaintiff  relies  to  establish  this 
fact  testify  only  negatively.  Their  narrative 
of  the  events  discloses  that  their  attention 
was  not  directly  given  to  tbe  observation  of 
this  fact,  and  that  they  were  giving  closer 
attention  to  other  matters  within  the  field  of 


their  observation.  The  negative  character  of 
the  evidence  in  support  of  this  finding  of  the 
Jury  Is  wholly  insufficient  to  sustain  it  in  the 
light  of  the  positive  testimony  to  the  con- 
trary. We  are  led  to  the  conclusion  that  tbe 
trial  court  should  have  granted  plaintiff's 
motion  to  change  the  Jury's  answer  to  the 
Question  in  the  verdict  covering  this  Issue. 
Jordan  v.  Osborne,  147  Wis.  623,  133  N.  W. 
32;  Sutton  v.  C,  St  P.,  Minn.  &  O.  Railway 
Co.,  98  Wis.  167,  73  N.  W.  993 ;  Wickham  v. 
C.  &  N.  W.  Ry.  Co.,  95  Wis.  23,  69  N.  W.  982. 
From  tbe  foregoing  It  results  that  all  ques- 
tion of  negligence  charged  as  the  proximate 
cause  of  Linden's  death,  except  the  negligent 
running  of  the  train,  drop  out  of  the  case. 
Tbe  question  of  Linden's  gross  negligence  as 
a  contributing  cause  to  proximately  produce 
bis  death  is  also  immaterial  in  view  of  our 
conclusion  upon  the  point  of  his  want  of  ordi- 
nary care. 

[2]  The  Jury  found  tliat  tbe  defendant  com- 
pany was  negligent  In  running  its  train  over 
the  crossing  in  question  at  a  dangerous  rate 
of  speed,  and  that  such  negUgence  was  the 
proximate  cause  of  Linden's  death.  This 
brings  us  to  the  consideration  of  the  ques- 
tion presented  by  the  defendant's  excep- 
tions: Does  the  evidence  show  as  a  matter 
of  law  that  Linden  was  guilty  of  a  want  of 
ordinary  care  which  proximately  contributed 
to  produce  his  death?  Tbe  facts  are  practi- 
cally without  dispute  and  tend  to  show  that 
tbe  decedent  bad  ample  opportunity  to  ob- 
serve the  approaching  train  as  he  drove  to- 
ward the  track  from  a  point  133  feet  distant 
therefrom,  and  that  his  view  could  be  inter- 
cepted only  for  a  small  part  of  this  distance 
by  the  beerhouse  and  car  before  reaching 
a  point  45  feet  from  the  track,  from  which 
point  he  had  a  continuous  clear,  open  view  of 
the  approaching  train.  The  claim  that  piles 
of  railway  ties  Interfered  with  bis  view  with- 
in this  45-f<iot  space  is  not  sustained,  as  these 
piles  of  ties  were  not  high  enough  to  inter- 
fere with  seeing  the  approaching  train.  The 
only  reasonable  explanation  of  bis  collision 
with  the  train,  in  the  light  of  tbe  situation 
and  Linden's  ability  to  see  it,  is  that  he  omit- 
ted to  look  for  it,  or,  if  be  did  look  and  see 
it,  that  he  recklessly  drove  onto  the  track 
when  tbe  train  was  so  near  as  to  be  obvious 
that  it  must  collide  with  him.  In  addition 
to  these  facts  and  circumstances  shown  by 
the  situation,  we  have  tbe  evidence  of  wit- 
nesses to  the  effect  that  they  saw  and  ob- 
served that  be  neither  stopped,  looked,  nor 
gave  any  attention  to  the  train  in  driving 
onto  the  track  from  the  point  45  feet  west 
of  It;  and  that  he  manifested  the  heedless- 
ness of  an  intoxicated  person  in  the  presence 
of  Imminent  peril  to  his  life.  In  no  con- 
ceivable way  does  the  evidence  permit  of 
an  Interpretation  from  which  the  Inference 
could  be  drawn  that  he  exercised  ordinary 
care  in  approaching  the  crossing  and  in  driv- 
ing onto  it  in  view  of  the  peril  of  Jieliut  irun 
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down  by  the  train.  It  Is  plain  that  be  was 
guilty  of  a  want  of  ordinary  care  and  pru- 
dence in  driving  onto  the  track  as  be  did,  and 
that  such  want  of  care  proximately  contrib- 
uted to  cause  Ills  death.  The  inevitable  con- 
clusion necessarily  follows  that  the  court  er- 
roneously refused  to  grant  defendant's  mo- 
tion to  so  find  as  a  matter  of  law  and  to 
change  the  answer  to  the  questions  accord- 
ingly. The  answers  to  the  question  of  verdict 
should  have  been  changed  as  requested  by 
defemlunt's  motion,  and  upon  the  verdict  so 
modified  Judgment  dismissing  the  complaint 
should  have  beeh  awarded. 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded,  with  directions  to 
change  the  answers  to  the  questions  as  in- 
dicated in  the  opinion  and  thereupon  award 
judgment  dismissing  the  plaintUTs  complaint. 


In  re  NILAND'S  ESTATE. 

NILAND  V.  NILAND  et  aL 

(Supreme  Court  of  Wisconsin.    Oct  7,  1913.) 

1.  EXECTTTOBS    AND    A  DWTNI8TH ATORS    (|   181*) 
— ALI.0WANCS   TO    WlIB— "InCOMB." 

Under  St.  1911,  §  3935,  subd.  2,  providlnR 
that  the  widow  of  a  testator  or  intestate  shall 
have  such  reasonable  allowance  oat  of  the  per- 
sonal estate  or  the  income  of  the  real  estate  of 
the  deceased  as  the  county  court  shall  judse  nec- 
essary during  the  settlement  of  the  estate,  the 
expression  'Mncome"  means  net  income,  and 
taxes  and  other  charges  upon  the  real  estate, 
necessary  to  preserve  it  and  secure  the  income, 
must  be  paid  before  the  widow  is  entitled  to 
any  allowance;  the  widow's  rights  being  sim- 
ilar to  those  of  a  life  tenant. 

[Ed.  Note. — For  other  cases,  see  ESxecutors 
and  Administrators,  Cent  Dig.  {§  681-685: 
Dec.  Dig.  {  181.» 

For  other  definitions,  see  Words  and  Phrases, 
vol  4,  pp.  3501-3507 ;   vol.  8,  p.  7685.] 

2.  Life  Estates  (${  17,  18*)— Duty  of  Lifb 
Tenant. 

A  tenant  for  life  entitled  to  the  income 
from  tbe  estate  is  bound  to  pay  taxes  and  keep 
the  premises  in  repair. 

[Ed.  Note.— For  other  cases,  see  Life  Estates. 
Cent  Dig.  S§  37-39,  51;   Dec.  Dig.  §{  17,  18.*] 

3.  Landlord  and  Tenant  (§  160*)— Tenan- 
cy FOB  YEARfr-DUTY  OF  TENANT. 

A  tenant  for  years,  independently  of  con- 
tract, must  keep  the  premises  wind  and  water 
tight  and  make  fair  and  tenantable  repairs. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  JS  536,  638,  544-548,  555, 
556;   Dec.  Dig.  |  150.*] 

4.  EXECUTOBB  AND  ADMINISTBATOBS  (g  195*)— 

Allowance  to  Widow— Payment  of  Al- 
lowance. 

Where  the  allowance  to  a  widow  daring 
administration,  ordered  under  St  1911,  S  3935, 
subd.  2,  authorizing  an  allowance  out  of  the 
income,  exceeds  the  net  income,  the  administra- 
tor is  discharged  from  payment  of  tbe  excess 
regardless  whether  the  allowance  can  be  modi- 
fied. 

[Ed.  Note.— For  other  cases,  see  Elsecutors 
and  Administrators,  Cent.  Dig.  {  724;  Dec. 
Dig.  S  196.*] 

Appeal  from  Circuit  Court,  Fond  dn  Lac 
County ;   Chester  A.  Fowler,  Judge. 


Application  by  Jolin  Nlland,  Jr.,  as  admin- 
istrator of  John  Niland,  Sr.,  deceased,  and 
another  for  a  final  settlement,  opposed  by 
Mary  Niland,  widow.  From  an  order  of  the 
dxcnit  court  allowing  the  administrator's 
final  account,  tbe  widow  appeals.    AtQrmed. 

E.  Blewett,  of  Fond  du  Lac,  for  appellant 
Reilly,  Fellenz  &  Reilly,  of  Fond  du  Lac,  for 
respondenta. 

EERWIN,  J.  Tliis  is  an  appeal  from  a 
Judgment  of  the  circuit  court  for  Fond  du 
Lac  county. 

John  Niland  died  intestate  in  Fond  du  Lac 
county.  Wis.,  on  the  27th  day  of  May,  1910, 
being  at  the  time  of  his  death  a  resident  of 
said  county,  and  leaving  an  estate  consisting 
entirely  of  real  estate,  except  a  few  articles 
of  personal  property  and  household  furniture 
not  sufildent  to  satisfy  the  widow's  statutory 
allowance.  The  real  estate  was  inventoried 
and  appraised  at  $6,250.  The  deceased  left 
him  surviving  his  widow,  tbe  appellant,  and 
two  sons  of  a  former  marriage,  his  only 
h^rs  at  law. 

On  the  27th  day  of  June,  1910,  the  widow 
made  application  to  the  county  court  for 
an  allowance,  and  said  court  made  an  order 
granting  the  application  and  making  an  al- 
lowance of  $30  a  month  to  be  paid  out  of  the 
personal  estate  or  income  from  the  real 
estate  during  the  progress  of  the  settlement 
of  the  estate.  On  the  4th  day  of  May,  1912, 
the  administrator  gave  notice  of  application 
for  settlement  of  his  final  account  The  ac- 
count of  the  administrator  showed  that  he 
had  collected  $960.50  as  income  from  real 
estate.  On  the  20th  day  of  May,  1912,  tbe 
widow  filed  a  petition  showing  that  her  al- 
lowance under  the  order  of  the  county  court 
to  the  27th  day  of  April,  1912,  was  $720,  of 
which  amount  she  had  received  $420.50,  leav- 
ing a  balance  of  $299.50,  and  asking  that  said 
balance  be  paid  her.  The  county  court  de- 
nied her  application  and  entered  an  order 
allowing  the  administrator's  final  account 
The  widow  appealed  to  the  circuit  court  and 
that  court  held  that  the  disbursements  shown 
to  have  been  made  by  the  administrator  for 
taxes,  insurances,  and  repairs  on  the  real 
estate  were  properly  paid  out  of  the  income 
from  the  real  estate  and  that  the  only 
amount  to  which  the  widow  was  entitled  was 
the  balance  of  such  income  after  deducting 
such  disbursements  to  the  time  of  final  settle- 
ment of  the  estate. 

[1]  The  question  involved  here  is  whether 
tbe  administrator  was  warranted  in  cliarg< 
ing  taxes.  Insurance,  and  repairs  on  the  real 
estate  against  the  allowance.  In  other 
words,  does  the  statute  which  gives  the  wid- 
ow "income"  out  of  the  real  estate  of  the  de- 
ceased mean  net  or  gross  income?  On  the 
part  of  the  appellant  it  is  insisted  that  the 
statute  means  gross  income,  while  on  the 
part  of  the  respondent  it  is  insisted,  as  the 
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court  below  beld,  tbat  It  means  net  Income. 
The  court  below  deducted  the  amonnt  of  tax- 
es. Insurance,  and  repairs  paid  by  the  ad- 
ministrator from  $290.60,  balance  of  gross 
income,  and  awarded  the  balance,  $101.47, 
as  balance  due  the  widow  on  her  allowance. 

The  statute  under  consideration  Is  subdi- 
Tlsion  2,  S  3935,  which  provides:  "The  widow 
and  minor  children,  or  either,  constituting 
the  family  of  the  deceased  testator,  or  Intes- 
tate, shall  have  such  reasonable  allowance 
ont  of  the  personal  estate  or  the  Income  of 
the  real  estate  of  the  deceased  as  the  county 
court  shall  Judge  necessary  for  their  main- 
tenance during  the  progress  of  the  settlement 
of  the  estate,  but  never  for  a  longer  period 
than  until  their  shares  shall  be  assigned  to 
them.    •    •    •" 

The  question  raised  by  the  assignment  of 
error  is  whether  the  court  erred  In  its  de- 
cision finding  that  the  word  '"income"  in  the 
statute  means  net  Income.  There  is  some  ap- 
parent confusion  in  the  authorities  respect- 
ing the  meaning  of  the  word  "Income,"  but 
we  think  that  the  word  as  used  in  the  stat- 
ute under  consideration  was  Intended  by  the 
Legislature  to  mean  net  income.  True,  the 
word  "Income"  has  been  construed  to  mean 
gross  income  or  revenue  derived  from  sped- 
flc  property  where,  from  the  language  of  the 
statute  or  contract,  gross  Income  appeared  to 
have  been  intended.  Sellgman  in  his  work 
on  Income  Tax  says  that  "income"  is  to  be 
distinguished  from  mere  receipts  or  gross 
revenue;  that  it  is  more  than  that  which 
simply  comes  in  from  any  economic  activity. 
He  further  says:  "By  Income  Is  always 
meant  net  income,  as  opposed  to  gross  income. 
In  other  words,  from  the  receipts  in  any  en- 
terprise, we  must  in  the  first  place  deduct 
the  expenses  of  the  enterprise  (that  Is,  the 
ontlay)  incurred  in  securing  the  gross  prod- 
uct" 

In  Andrews  v.  Boyd,  5  Me.  (5  Greenl.)  199, 
tbe  question  arose  on  a  devise  by  husband  to 
his  wife  for  her  life  of  the  "net  income 
of  one-third  part  of  my  homestead  farm, 
together  with  my  household  furniture. 
•  •  '"In  si)eaking  of  the  devise  the 
court  said:  "The  rents  and  profits  of  the 
estate^  the  Income,  or  the  net  income  of  It 
are  all  equivalent  expressions."  To  the  same 
effect  is  Earl  v.  Rowe,  35  Me.  414,  68  Am. 
Dec.  714. 

Tbe  amounts  paid  by  the  administrator  for 
taxes.  Insurance,  and  repairs  were  necessary 
to  preserve  the  estate  and  secure  tbe  income ; 
so  we  think  it  obvious  that  the  Income  des- 
ignated by  the  statute  means  net  Income 
aft«r  the  payment  of  such  charges. 

[2,  3]  A  tenant  for  life.  enUUed  to  the  In- 
come from  real  estate,  is  bound  to  pay  taxes 
and  keep  the  premises  in  repair.  Phelan  et 
aL  ▼.  Boylan  et  al.,  25  Wis.  679;    Hart  v. 


Hart,  117  Wis.  639,  94  N.  W.  890 ;  Boon  et  al. 
▼.  Boot  et  aL,  137  Wis.  451,  119  N.  W.  121 ; 
1  Washburn,  Real  Property,  i  237.  And  it 
has  been  held  that  a  tenant  for  years,  in- 
dbpendently  of  contract,  must  keep  the  prem- 
ises "wind  and  water  tight  and  make  fair 
and  tenantable  repairs."  1  Washburn,  Real 
Property,  g  804. 

It  is  not  contended  that  the  amounts  paid 
for  repairs  and  upkeep  were  not  necessary 
to  render  the  premises  habitable  and  rent- 
able, and  the  taxes  and  insurance  were  nec- 
essarily paid.  The  court  below,  In  a  written 
opinion  In  the  record,  holds  that  the  phrase 
"income  of  the  real  estate"  means  net  in- 
come or  what  is  left  after  fixed  charges  of 
upkeep  of  tbe  estate  are  paid,  and  that  any 
other  construction  would  subject  a  portion 
of  tbe  body  of  the  estate  to  the  payment  of 
the  allowance.  We  think  this  construction  of 
the  statute  the  proper  one,  and  tbat  the  in- 
come referred  to  In  the  statute  means  net 
income  after  such  charges  are  paid.  We  are 
dted  to  several  authorities  by  counsel  for ' 
appellant  where  the  word  "Income"  Is  con- 
strued to  mean  gross  income  or  revenue  de- 
rived from  property  regardless  of  expenses 
incurred.  Some  of  these  cases  involve  the 
construction  of  wills  and  appear  to  turn  upon 
the  particular  language  used  as  Indicating 
the  intention  of  the  testator  that  gross  in- 
come or  revenue  from  specific  property  was 
intended,  not  net  income,  and  are  not  con- 
trolling here.  In  re  Murphy,  80  App.  Dtv. 
238,  80  N.  T.  Supp.  530 ;  Thompson's  Appeal, 
100  Pa.  478;  Eley's  Appeal,  103  Pa.  300; 
Sohler  y.  Eldredge  et  al.,  103  Mass.  345. 
Other  cases  are  cited  arising  on  statutes 
Where  the  context  makes  clear  that  gross  in- 
come or  revenue  was  Intended.  Bates  v. 
Porter,  74  Cal.  224,  16  Pac.  732;  Tompkins 
v.  Little  R.  &  Ft  S.  Ry.  et  al.  (0.  C.)  16  Fed. 
6;  People  ex  reL  McMaster  A  Harvey  v. 
Supervisors  of  Niagara,  4-HlU  (N.  T.)  20; 
Mundy  v.  Van  Hoose  et  al.,  104  Ga.  292,  30 
a  E.  783.     . 

[4]  It  is  further  Insisted  by  counsel  for 
appellant  that  the  order  making  the  allow- 
ance could  not  be  modified,  and  that  the  gross 
amount  due  under  that  order  should  have 
been  paid.  There  might  be  force  in  this  con- 
tention if  there  was  suflldent  net  Income  to 
pay  the  allowance  in  full.  But  the  allow- 
ance could  only  be  paid  out  of  the  net  in- 
come, and  of  course,  if  there  was  not  suffi- 
cient net  income  to  pay  the  full  amonnt 
ordered,  the  administrator  could  only  pay 
to  the  extent  of  the  net  Income  in  his  hands. 
This  the  court  below  ordered  dona  It  fol- 
lows that  the  Judgment  of  the  court  below 
is  right  and  must  be  affirmed. 

The  Judgment  of  the  court  below  Is  affirm- 
ed, and  tbe  cause  remanded  for  further  pro- 
ceedings according  to  law. 
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FIRST  STATE  BANK  OF  BRILLION  v.' 

BOETCHEB  et  al. 

(Supreme  Court  of  Wisconsin.     Oct  7,  1913.) 

1.  GUABANTT  (I  36*)— CONSTKUCTION— EXTXNT 

or  LiABiLrrr— EziSTiNo  Indebtedness. 
A  guaranty  executed  in  consideration  of 
the  guarantor's  making  advances  or  giying  cred- 
it to  another,  and  proyiding  that  it  secured  all 
indebtedness  incurred  with  reference  to  the 
agreement,  does  not  guarantee  an  indebtedness 
incurred  prior  to  the  execution  thereof  or  notes 
in  renewal  of  those  existing  at  the  time  of  its 
execution. 

[Ed.  Note. — ^For  other  cases,  see  Guaranty, 
Cent.  Dig.  ff  88-45 ;    Dec.  Dig.  i  36.*] 

2.  Guaranty  (8  36*)— Conbtbuotion— Betbo- 

BPKCTIVK  OPEBATION. 

Guaranties  will  be  construed  to  he  prospec- 
tive  rather  than  retrospective,  unless  it  clearly 
appears  that  the  parties  Intended  that  they 
should  cover  past  transactions. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent.  Dig.  {{  88-15 ;   Dec.  Dig.  i  86.*] 

3.  Guaranty    (8    14*)— New    Pbomise     bt 

GuABANTOB— GONSIDEBATION. 

An  acknowledgment  of  liability  and  prom- 
ise to  pay,  made  by  a  guarantor  prior  to  the 
commencement  of  suit,  which  is  not  founded  up- 
on any  connderation,  does  not  render  him  lia- 
ble for  an  indebtedness  not  covered  by  the 
guaranty. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  {{  13,  20;   Dec.  Dig.  {  14.*] 

Appeal  from  Circuit  Court,  Brown  Cotm- 
ty;   Samuel  D.  Haatlnga,  Judge. 

Action  by  the  First  State  Bank  of  Brilllon 
against  Charles  Boetcber  and  others.  Judg- 
ment for  the  plaintiff  against  two  of  the  de- 
fendants and  In  favor  of  the  other  defend- 
ants, and  the  plalntift  appeals.    Affirmed. 

This  action  was  brought  to  recover  bal- 
ances due  on  three  several  promissory  notes 
executed  by  Charles  Boetcher  and  Louise 
Boetcher.  The  makers  of  the  notes  were 
made  parties  defendant,  as  were  Fred  Boet- 
cher, O.  E.  Werner,  and  R.  G.  Werner, 
against  whom  liability  was  claimed  as  guar- 
antors. The  action  was  tried  by  the  court, 
and  Judgment  was  entered  against  the  de- 
fendants Charles  and  Louise  Boetcher  for 
the  amount  found  due  on  the  notes.  As  to 
the  other  defendants  judgment  was  entered 
dismissing  the  complaint,  with  costs.  The 
plaintiff  appeals  from  this  portion  of  the 
Judgment 

The  guaranty  involved  reads  as  follows: 
"In  consideration  of  your  making  advances 
or  giving  credit  to  Charles  Boetcher  indi- 
vidually or  to  Jilmself  and  Louise  Boetcher, 
copartners  under  the  firm  name  and  style 
of  Boetcber  ilk  Co.,  doing  business  at  the  vil- 
lage of  BrilUon,  Calumet  county,  Wisconsin, 
we,  the  undersigned,  hereby  guarantee  the 
payment  to  yon,  the  First  State  Bank  of 
Brilllon  (a  banking  corporation  organized 
and  existing  under  and  by  virtue  of  the 
laws  of  tbe  state  of  Wisconsin,  doing  busi- 
ness at  the  village  of  Brilllon,  Calumet  cotm- 
ty,  Wisconsin),  of  all  moneys  that  shall  at 
any  time  be  due  from  the  said  Cbas.  Boet- 


cher, IndiTidually,  or  froin  the  said  Boetcher 
&  Co.,  or  bis  or  their  representatives  on  any 
balance  of  his  or  their  account  or  indebted- 
ness to  you,  incurred  v^ith  reference  to  this 
agreement,  not  exceeding  the  sum  of  fire 
thousand  dollars.  This  guaranty  shall  be  a 
continuing  guaranty  and  apply  to  future  ad- 
vances, and  when  balances  are  at  any  time 
fuUy  paid  it  shall  apply  to  other  future  ad-  ; 
ranees  to  the  extent  aforesaid.  Yon  may 
give  time  to  the  said  Charles  Boetcher  or  to 
the  said  Boetcher  &  Company,  renew  his  or 
their  notes,  compromise  with  him  or  them 
or  with  any  persons  liable  secondarily  in  con- 
sequence of  his  or  their  indebtedness  to  you 
without  impairing  or  affecting  this  guaranty. 
You  may  take  other  securities  as  collateral 
and  for  any  excess  over  said  limit  may  satis- 
fy such  excess  out  of  the  same;  it  being  un- 
derstood that  as  to  any  collaterals  you  may 
hold  at  the  time  I  make  a  payment  in  full,  I 
my  right  of  subrogation  may  attach  when  | 
you  decline  to  make  further  advances.  This 
guaranty,  however,  to  end  and  determine 
upon  my  decease  on  your  being  notified  there- 
of. Any  settlements,  accounts  stated  or 
agreed  balances  made  in  good  faith  between 
you  and  the  said  Charles  Boetcher  or  said 
Boetcher  &  Company,  shall  be  binding  and 
conclusive  upon  me.  Liabilities  hereby  in- 
curred by  me  to  be  due  and  payable  witliin 
thirty  days  after  notice  requiring  such  pay- 
ment has  been  delivered  to  me  or  sent  by 
mail  by  you  to  me  or  my  personal  represent-  i 
atives." 

The  court  found  on  sufficient  evidence  that 
at  the  time  this  guaranty  was  executed 
Charles  and  Louise  Boetcher  were  indebted 
to  the  plaintiff  in  the  sum  of  about  $6,000, 
which  indebtedness  was  evidenced  by  notes 
then  outstanding;  that  no  additional  loans 
were  made  to  said  parties  after  the  guaranty 
was  given  ;  that  the  indebtedness  existing  at 
the  time  the  guaranty  was  given  had  been  re- 
duced to  about  |1,500 ;  that  the  notes  out- 
standing which  evidenced  this  Indebtedness 
of  $1,500,  while  given  after  the  guaranty 
was  signed,  were  in  fact  renewals  of  notes 
outstanding  on  tbe  date  the  guaranty  was 
executed;  that  one  of  the  principal  debtors 
induced  the  alleged  guarantors  to  execute 
the  instrument  of  guaranty  and,  after  he  se- 
cured tbe  execution  of  the  instrument,  de- 
livered the  same  to  the  bank ;  that  no  notice 
was  g:iven  to  the  guarantors  that  the  bank 
accepted  them  as  such  or  relied  on  tbe  guar- 
anty until  about  AprU  30,  1910,  at  which 
time  all  tbe  notes  in  suit  were  outstanding. 

F.  M.  Wilcox,  of  Appleton,  and  Nash  ft 
Nash,  of  Manitowoc,  for  appellant  Hougen 
&  Brady,  of  Manitowoc,  for  respondents. 

BARNES,  J.  (after  stating  the  facta  as 
above).  The  trial  court  held  that  the  docu- 
ment in  question  was  not  a  contract  of  guar- 
anty, but  simply  an  offer  which  would  not 


•For  other  cases  see  aame  topic  and  BecUon  NUMBER  In  Dec  Dix.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Wto.) 


liUECKEL  V.  PRESTON 


173 


become  a  binding  contract  until  It  was  ac- 
cepted by  the  bank  and  notice  of  such  ac- 
ceptance given  to  the  guarantors.  This  con- 
elu^on  was  reached  on  the  authority  of 
Miami  County  Natl  Bank  v.  Goldberg,  133 
Wis.  175,  lis  N.  W.  391,  15  L.  R.  A.  (N.  S.) 
1115,  and  Kuhlman  C!o.  t.  Cave,  135  Wis. 
279,  115  N.  W.  793,  and  derisions  cited  in 
those  cases.  It  might  be  further  said  that 
It  was  at  least  assumed  In  Sentinel  Company 
T.  Smith,  143  Wis.  377,  127  N.  W.  943,  that 
the  law  was  correctly  stated  In  the  two 
prior  decisions.  The  trial  Judge  further 
held  that  the  alleged  guaranty  did  not  cover 
Indebtedness  existing  at  the  time  the  paper 
was  signed.  As  we  think  the  court  was  cor- 
rect In  reaching  this  conclusion,  and  Inas- 
much as  It  disposes  of  the  case.  It  is  unnec- 
essary to  pass  upon  the  other  ground  of 
nonliability  which  was  found  to  exist 

[1]  The  instrument  recites  that  It  is  given 
in  consideration  of  the  "making  advances  or 
giving  credit"  and  guarantees  the  payment 
of  "all  moneys  that  shall  at  any  time  be 
due  from  Charles  Boetcher  Individually  or 
from  said  Boetcher  &  Company  •  •  •  on 
any  balance  of  his  or  their  account  •  •  • 
incurred  with  reference  to  thie  agreement." 
It  then  proceeds  that  "this  guaranty  shall  be 
a  continuing  guaranty  and  apply  to  future 
advances" 

It  Is  clear  that  Indebtedness  due  or  to  be- 
come due  from  Charles  and  Louise  Boetcher 
to  the  bank  when  the  guaranty  was  given 
was  not  Incurred  with  reference  to  the  guar- 
anty. It  Is  just  as  clear  that  the  guaranty 
only  covered  indebtedness  Incurred  in  refer- 
ence thereto.  The  renewal  of  notes  which 
evidenced  Indebtedness  existing  at  the  time 
the  guaranty  was  signed  did  not  create  any 
new  indebtedness.  Nether  did  it  give  any 
new  or  additional  credit  Such  action  simply 
extended  the  time  of  payment  of  the  old  obli- 
gations. Bank  v.  Burton,  17  Utah,  43,  53 
Paa  215;  Drake  v.  Sherman,  179  lU.  362, 
53  N.  B.  628 ;  Whitehead  v.  American  Lamp 
A  Brass  Co.,  70  N.  J.  Eq.  581,  62  Aa  554. 

[2]  Guaranties  will  be  construed  to  be 
prospective  rather  than  retrospective,  unless 
it  clearly  appeara  that  the  parties  Intended 
that  they  should  cover  past  transactiona 
Brandt  on  Suretyship  and  Guaranty,  §  108; 
National  Bank  v.  Rockefeller,  174  Fed.  22,  98 
C.  C.  A.  8;  People  v.  Lee,  104  N.  Y.  441,  10 
N.  B.  884;  Prltchett  v.  Wilson,  39  Pa.  421. 
The  court,  having  found  on  sufficient  evi- 
dence that  the  notes  sued  upon  evidenced  In- 
debtedness existing  at  the  time  the  alleged 
guaranty  was  given,  was  right  in  holding 
that  the  guarantors  were  not  liable  on  their 
undertaking  even  though  it  was  in  full  force 
and  effect 

[3]  It  is  argued  that  the  guarantor,  Fred 
Boetcher,  acknowledged  his  liability  on  the 
guaranty  and  agreed  to  pay  before  suit  was 
commenced,  and  that  recovery  should  be  bad 


against  him  in  any  event  on  his  new  promise. 
There  was  no  consideration  to  support  the 
promise,  if  one  was  made,  and  we  do  not 
think  the  evidence  shows  that  a  promise  was 
In  fact  made. 
Judgment  affirmed. 


LUECKBL  V.  PRESTON. 
(Supreme  Court  of  Wisconsin.     Oct  7,  1913.) 

1.  MaSTEB    and     SEBVANT    (§    286*)— INJTJBIKS 

TO  Servant— Actions— Jdby  Question. 
In  an  action  for  the  wrongful  death  of  a 
servant,  evidence  of  the  masters  negligence  In 
furnishing  unsafe  appliances  and  in  failing  to 
furnish  a  reasonably  safe  place  in  vrbich  to 
work  held  insufficient  to  go  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  j8  1001,  1006,  1008,  lOlO- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec  Dig.  i  286.*} 

2.  Master  and  Sebvant  (S  154*)— Injubixs 
TO  Sebvant— Sate  Place  to  Wobk. 

Where  the  servant  is  as  familiar  as  the 
master  with  the  situation  and  the  manner  of 
performing  the  work,  the  master  is  under  no 
duty  to  instruct  him  of  any  risks. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  308,  309;    Dec.  Dig.  { 

Appeal  from  Circuit  Court,  Brown  County; 
Samuel  D.  Hastings,  Judge. 

Action  by  WUliam  Lueckel,  as  administra- 
tor of  William  Weiland,  deceased,  against 
Edward  Preston.  From  a  judgment  for  de- 
fendant,  plaintiff  appeals.     Affirmed. 

Franris  S.  Bradford,  of  Appleton,  for  ap- 
pellant. A.  M.  Spencer,  of  Appleton  (Martin, 
Martin  &  Martin,  of  Green  Bay,  of  counsel), 
for  respondent 

EERWIN,  3.  This  action  was  brought  to 
recover  damages  occasioned  by  the  death  of 
plaintiff's  intestate.  The  court  below  direct- 
ed a  verdict  for  ihe  defendant,  and  plaintiCC 
appealed. 

The  evidence  shows  without  substantial 
dispute  that  the  defendant  was  at  the  time 
of  the  Injury  engaged  In  storing  cabbage  in 
a  storage  building,  and  that  the  deceased, 
WUllam  Weiland,  was  In  his  employ.  Two 
wagons  were  used,  each  12  feet  8  Inches  long 
with  racks  5  feet  wide  at  the  top;  the  stor- 
age building  was  about  32  feet  long  and  21 
feet  wlde^  Inside  measurements ;  there  was  a 
driveway  7  feet  3  inches  wide  running  length- 
wise the  building  from  the  east  to  the  west 
end ;  there  was  a  window  in  the  west  end  2 
feet  3  inches  from  the  ground  and  about  5 
feet  high  and  2  feet  3  inches  wide;  there 
was  also  a  window  in  either  end  of  the  at- 
tic 2  feet  8  inches  wide  and  2  feet  8  inches 
high;  the  wall  of  the  building  was  3  feet 
thick.  The  wagons  mentioned  were  drawn 
to  the  building  loaded  with  cabbage,  each 
wagon  and  load  weighing  2%  tons;  one 
wagon  had  been  drawn  Into  the  building  and 
the  tongue  extended  through  the  window  at 
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tbe  weet  end,  fhe  front  end  of  the  rack  be- 
ing within  abont  a  foot  of  the  window;  the 
loaded  wagons  were  drawn  Into  the  bolld- 
ing  by  means  of  a  rope  65  feet  long  attached 
to  the  tongue  and  extending  over  the  drive- 
way and  through  the  window  at  the  west 
end,  the'  team  of  horses  attached  being  at 
the  west  end  of  the  building.  In  drawing  in 
the  second  wagon  a  rope  was  attached  to 
the  tongue  at  the  evener  pin,  run  through  the 
driveway  under  the  first  wagon,  out  through 
the  west  window,  and  attached  to  tbe  evener 
to  which  the  horses  were  hitched;  tbe  de- 
fendant was  at  the  east  end  of  the  building 
where  the  wagon  was  being  drawn  In  and 
gave  command  to  the  driver  of  the  team  as 
to  the  starting  of  the  horses  as  occasion  re- 
quired; the  driveway  inside  was  on  a  level 
with  the  ground  outside,  except  that  the 
sill  of  the  doorway  extended  about  2  inches 
above  the  ground;  the  second  wagon  Mood 
about  20  to  25  feet  from  the  door  of  the 
building;  after  the  horses  were  started  and 
when  the  front  wheels  v^ere  about  2  feet  from 
the  door  the  deceased  hollered  "Whoa,"  and 
tbe  horses  immediately  stopped,  the  deceased 
having  hold  of  the  tongue  guiding  the  wagon 
into  tbe  driveway. 

Tbe  defendant  testified  that  when  tbe  wag- 
on stopped  be  took  a  piece  of  pole  and  put 
it  under  tbe  bub  to  start  tbe  wheel,  to  pro- 
tect the  rope,  as  there  was  a  little  rise  in 
tbe  ground  at  that  point  and  that  the  wheels 
sunk  in  some;  defendant  directed  decealsed 
to  take  hold  of  the  tongue  and  guide  the 
wagon  in  and  when  tbe  front  wheels  were 
over  tbe  sill  to  step  out  from  between  the 
wagons;  when  tbe  front  wheels  were  on  tbe 
doorslll  tbe  front  end  of  tbe  rack  was  about 
18  to  20  feet  from  the  rear  end  of  the  rack 
on  the  first  wagon,  and  when  tbe  bind  wheels 
were  over  the  sill  there  was  a  space  of  about 
8  or  9  feet  between  tbe  rear  end  of  tbe  rack 
on  tbe  first  wagon  and  the  front  end  of  the 
rack  on  tbe  rear  wagon;  that  deceased  hol- 
lered "Whoa,"  when  the  front  wheels  were 
about  2  feet  from  the  sill  because  he  thought 
tbe  wagon  was  going  to  hit  the  door ;  tbe  de- 
fendant gave  the  command  for  starting  tbe 
horses;  the  horses  stopped  promptly  when 
commanded  to  stop;  the  second  wagon  was 
drawn  in  before  the  first  was  unloaded  to 
protect  the  cabbage  from  rain ;  the  driveway 
in  the  building  was  level  and  hard  and  made 
of  clay  and  gravel;  there  were  planks  run 
on  either  side  of  the  driveway  6  Inches  above 
the  ground  and  posts  standing  upright  held 
by  timbers  at  tbe  top  extending  from  plate 
to  plate. 

The  evidence  further  shows  that  one  O'Bri- 
en and  defendant  were  behind  the  wagon, 
and  when  It  was  started  the  second  time  they 
pushed  in  order  to  help  tbe  wagon  in  and 
over  tbe  sill,  and  tbe  wagon  went  straight 
in;  the  deceased  was  caught  between  the 
front  end  of  the  second  wagon  and  tbe  rear 
end  of  tbe  first,  his  bead  being  slightly 
crushed  between  the  racks,  being  In  a  stoop- 


ing position  when  found,  ^le  space  on  ti- 
ther  side  of  the  passageway  was  covered  by  a 
floor  6  inches  above  the  driveway  and  was 
vacant;  when  the  second  wagon  load  was 
drawn  in  the  tongue  was  permitted*  to  pass 
under  tbe  first  wagon  in  order  to  permit  the 
loads  to  come  close  together.  The  cabbage 
racks  were  longer  than  the  wagons,  that  on 
the  first  being  12  feet  8  Inches  and  that  on 
the  second  abont  14  feet;  yrhea  deceased  was 
found  he  was  standing  outside  of  the  wag- 
on stooping  over  with  tbe  racks  caught  on 
each  side  of  bis  bead,  bis  hat  being  to  the 
right  of  htm  and  under  the  second  wagon. 

Tbe  evidence  further  shows  that  tbe  in- 
Jury  occurred  about  2  o'clock  in  the  after- 
noon, and  that  there  was  sufficient  light  in 
the  storage  building  where  deceased  was  at 
work;  that  the  team  used  In  drawing  in  tbe 
load  was  gentle  and  was  stopped  when  the 
hind  wheels  passed  over  the  doorstill,  so 
the  wagon  passed  forward  to  tbe  first  load 
of  its  own  momentum;  that  deceased,  when 
asked  to  guide  tbe  tongue,  said  be  could  do 
it  all  right  and  there  was  nothing  to  prevent 
him  from  stepping  out  from  between  the  wa- 
gons when  the  hind  wheels  bad  passed  over 
the  sill;  tbe  team  drew  the  load  in  easily. 
It  was  not  necessary  to  guide  the  tongue 
after  tbe  front  wheels  passed  over  the  sill, 
and  when  tbe  pull  stopped  the  tongue  would 
drop  down  and  mn  along  straight  under  tbe 
first  wagon. 

It  was  admitted  in  the  case  that  the  de- 
fendant never  elected  to  come  under  chapter 
50,  Laws  of  1911.  The  claim  of  negligence 
is  that  defendant  failed  to  furnish  a  safe 
place  to  work,  a  safe  way  to  do  the  work, 
safe  appliances,  and  failed  to  warn  deceased 
of  the  dangers  of  the  work.  The  court  be- 
low directed  a  verdict  on  the  ground  that 
the  evidence  showed  no  negligence  and  that 
the  dangers,  if  any,  were  as  apparent  to  de- 
ceased as  to  the  defendant;  that  thd  evi- 
dence showed  nothing  but  an  unfortunate  ac- 
cident not  resulting  from  any  negligence  on 
tbe  part  of  the  defendant. 

[1  ]  We  are  fully  convinced  after  a  careful 
examination  of  the  evidence  that  the  trial 
Judge  was  right  in  directing  a  verdict  Tbe 
operation  of  storing  the  cabbage  was  very 
simple;  tbe  team  and  wagons  were  suitable 
and  proper  for  the  work;  the  driveway  was 
in  good  condition  and  tbe  building  properly 
constructed  vritb  ample  opportunity  to  guide 
the  tongue  and  step  aside  when  tbe  wagon 
passed  over  tbe  sill.  The  driveway  on  the 
inside  being  practically  on  a  level  with  tbe 
approach  to  the  door  on  the  outside,  the 
only  rise  being  a  two-inch  sill,  the  wagon 
when  drawn  in  would  naturally  come  to  a 
stop  very  shortly  after  it  passed  over  the 
sill  after  tbe  team  was  stopped.  There  was 
nothing  wuatever  in  tbe  operation  difficult 
or  dangerous.  But  it  is  claimed  on  tbe  imrt 
of  tbe  appellant  that  tbe  wagon  should  have 
been  backed  into  the  storage  building  and 
that  there  should  have  been  a  half  bitch 
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on  tbe  end  of  the  wagon  tongne.  Whether 
the  work  could  have  been  done  practically 
or  efficiently  by  backing  in  (a  point  npon 
which  there  Is  no  testimony)  we  need  not 
consider,  if  the  way  in  which  the  work  was 
done  was  as  safe  as  the  natore  of  the  em- 
ployment would  reasonably  permit. 

As  to  whether  there  was  a  half  hitch  on 
the  end  of  the  tongue  the  evidence  is  con- 
flicting. Bat  conceding  for  the  moment  that 
the  rope  was  attached  at  the  eveuer  pin  and 
no  half  hitch  at  the  end  of  the  tongue,  stiU 
there  was  no  danger  so  far  aa  the  evidence 
In  the  record  shows.  There  is  no  evidence 
of  Injnry  because  of  the  tongue  dropping 
down  or  because  of  want  of  a  half  hitch. 
The  deceased  was  instructed  to  let  go  of 
the  tongue  when  tbe  front  wheels  passed 
over  the  sUl,  and  it  is  clear  that  no  injury 
would  have  resulted  from  such  operation; 
the  tongue  would  have  moved  on  under  the 
first  wagon  until  the  wagon  stopped.  There 
is  no  evidence  that  the  deceased  was  Injur- 
ed or  caught  between  the  racks  while  he  bad 
hold  of  the  tongue. 

[2]  It  Is  also  dear  from  the  evidence,  as 
the  court  below  held,  that  the  deceased  was 
as  familiar  with  the  situation  as  the  defend- 
ant and  needed  no  instructions  respecting 
the  work.  No  negligence  of  the  defendant 
baying  been  shown,  it  is  unnecessary  to  dis- 
cuss the  questions  of  assumption  of  risk  and 
contributory  negligence.  We  are  convinced 
that  the  Judgment  is  right  and  should  be  af- 
firmed. 

Tbe  Judgment  is  affirmed. 


STATE  ex  reL  SMALL  v.  BOSACKI. 
(Supreme  Court  of  Wisconsin.    Oct.  7,  1913.) 

1.  Elections  ({  72*)— Temfokaby  Rbsidencb. 

Unmarried  men,  having  no  home  except  a 
loKing  camp  where  they  do  not  intend  to  re- 
main longer  than  their  logging  job  lasts,  have 
no  place  of  residence  in  any  legal  acceptation 
of  that  term. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  {{  67,  68,  70;   Dec  Dig.  {  72.«] 

2.  Blectionb  (f  72*)  —  QuAuncATioNS  or 

VOIXBS— RXSIDXRCB. 

Under  St.  1911,  f  69,  subd.  4,  providing 
that  a  person  shall  not  be  considered  to  have 
gained  a  residence  in  any  town,  ward,  or  vil- 
lage into  which  he  shall  nave  come  for  tempo- 
rary purposes  merely,  men  who  went  into  a 
town  in  tiie  fall  of  1911  for  tbe  purpose  of  log- 
ging, intending  to  stay  only  until  tbeir  job  was 
Ibisned  or  until  camp  should  be  broken  the  fol- 
lowing spring,  were  not  qualified  electors  at  the 
town  election  held  in  April,  1912,  although  they 
were  nnmarried  and  had  no  permanent  resi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  11  67,  68,  70;  Dec.  Dig.  {;  72.*] 

3.  Elections  (}  10*)— Statotobt  Pbo visions 

— CONSTITUnONALITT. 

Legislation  prescribing  reasonable  rules 
and  regulations  for  the  exercise  of  the  elective 
franchise  infringes  no  constitutional  rigbts. 

[E<d.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  7:  Dec.  Dig.  1 10.*] 


Appeal  from  Circuit  Court,  Oneida  County; 
Byron  B.  Park,  Judge. 

Action  of  quo  warranto  by  the  State,  on 
relation  of  William  Small,  against  T.  H. 
Bosacki.  From  a  judgment  for  the  relator, 
defendant  appeals.    Affirmed. 

Action  of  quo  warranto  to  try  defendant's 
title  to  the  office  of  clerk  of  the  town  of 
Minocqua  for  the  year  1912.  The  trial  court 
found  that  at  tbe  town  election  of  April  2, 
1912,  the  relator  and  defendant  were  oppos- 
ing candidates  for  the  office  of  town  clerk 
for  the  ensuing  year;  that  257  votes  were 
cast  for  said  office,  131  of  which  were  cast 
for  the  defendant  and  126  for  the  relator; 
that  the  board  of  canvassers  made  a  state- 
ment of  the  canvass  of  said  election  in  ac- 
cordance with  tbe  votes  cast  as  above  stated 
and  declared  the  defendant  duly  elected  to 
the  office  of  town  clerk  of  said  town  for  the 
ensuing  year;  that  he  entered  into  posses- 
sion of  said  office  and  has  ever  since  occupied 
and  does  now  occupy  the  same.  It  further 
found  that  15  persons,  naming  them,  cast 
their  votes  for  the  defendant  and  were  count- 
ed for  him;  that  said  15  persons  were  un- 
married and  had  no  permanent  residence  at 
any*  place;  that  each  of  them  was  in  the 
town  of  Minocqua  at  the  time  of  said  election 
living  in  a  logging  camp;  that  they  went 
into  said  town  in  the  fall  of  1911  for  the  sole 
purpose  of  engaging  In  the  business  of  log- 
ging and  were  employed  there  solely  for  that 
purpose ;  that  they  went  into  said  town  with 
the  intention  of  staying  there  so  long  as 
their  job  of  logging  lasted  and  with  the  in- 
tention of  going  elsewhere  as  soon  as  said 
job  was  finished  or  camp  should  be  broken 
in  the  spring  of  1912 ;  and  that  none  of  said 
persons  went  into  said  town  with  the  inten- 
tion of  becoming  permanent  residents  there- 
of. The  court  also  found  that  one  nonresi- 
dent voted  for  the  relator. 

As  conclusions  of  law  tbe  court  held  that 
one  illegal  vote  was  cast  for  the  relator  and 
15  Illegal  votes  were  cast  for  the  defendant ; 
that  the  relator  was  duly  elected  and  was 
and  Is  entitied  to  the  office;  that  the  defend- 
ant has  unlawfully  usurped  and  Intruded 
into  said  offlice  and  unlawfully  holds  tbe  same 
from  the  relator.  From  a  judgment  of  oust- 
er entered  accordingly,  the  defendant  ap- 
pealed. 

Kreutzer,  Bird,  Rosenberry  &  Okoneskl,  of 
Wausau,  for  appellant  Miller  &  Reevs,  of 
Rhinelander  (F.  J.  Smith,  of  Merrill,  of 
counsel),  for  respondent 

VINJB,  J.  (after  stating  the  facts  as 
above).  It  Is  claimed  the  trial  court  erred  In 
finding  that  the  presence  of  the  16  men  in 
the  town  of  Minocqua  was  solely  for  the  pur. 
pose  of  logging  and  not  as  permanent  resi- 
dents of  the  town,  and  in  holding  that  they 
were  not  legal  voters  of  the  town. 

[1]  No  extended  discussion  of  the  evidence 
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is  necessaiy  to  show  tbat  the  trial  Judge 
correctly  fonnd  that  the  men  In  question 
were  not  permanent  residents  of  the  town. 
True,  they  were  all  unmarried,  had  no  other 
place  which  they  claimed  as  a  home,  and 
ate,  slept,  and  kept  their  clothing  in  the  log- 
ging camp.  But  they  had  no  intention  of  re- 
maining in  the  town  longer  than  their  logging 
job  lasted.  In  fact,  they  were  typical  lum- 
terjackg  of  Northern  Wisconsin  whose  "home" 
followed  their  "turkey."  Such  men  have  no 
place  of  residence  within  any  legal  accepta- 
tion of  the  term. 

[2]  Upon  the  second  question  a  very  long 
and  persuasive  argument  Is  made  by  appel- 
lant to  the  effect  that  men  circumstanced  as 
these  men  were  should  not  be  disfranchised. 
For  if  they  cannot  vote  where  they  work  at 
election  time,  they  cannot  vote  at  all.  They 
were  citizens  of  the  state,  and  It  is  claimed 
their  privilege  to  vote  is  a  constitutional  one, 
beyond  the  power  of  legislative  or  judicial 
Impairment,  citing  State  v.  Phelps,  144  Wis. 
1,  128  N.  W.  1041,  35  I*  B.  A.  (N.  a)  353, 
and  State  v.  Stafford,  120  Wis.  203,  97  N.  W. 
921,  97  N.  W.  1043.  Our  attention  is  also 
called  to  the  rule  announced  by  McGrary  on 
Elections  (4th  Ed.)  i  105,  based  upon  the  ^ae 
of  Cessna  v.  Myers,  Smith  Elec.  Cases,  60, 
wherein  it  Is  held  that  under  certain  cir- 
cumstances transient  workmen  should  be 
allowed  to  vote  where  they  woric,  and  to  the 
cases  of  Kreitz  v.  Behrensmeyer,  125  III.  141, 
17  N.  B.  232,  8  Am.  St  Bep.  349,  and  Welch 
V.  Sbumway,  232  IlL  64,  83  N.  E.  549,  where 
like  rules  were  applied.  We  deem,  however, 
that  we  are  foreclosed  from  deciding  this 
question  on  judicial  authority  by  the  fourth 
subdivision  of  section  69,  Stats.  1911,  which 
prescribes  the  rules  for  determining  residence 
as  a  qualification  to  vote  and  declares  that 
they  shall  govern  so  far  as  applicable.  The 
subdivision  reads:  "A  person  shall  not  be 
considered  to  have  gained  a  residence  in  any 
town,  ward  or  village  of  this  state  into  which 
he  shall  have  come  for  temporary  purposes 
merely."  This  rule  declares  the  public  policy 
of  the  state  with  reference  to  the  right  of 
transient  workmen  to  vote  where  they  work. 
That  it  is  founded  upon  considerations  that 
conduce  to  preserve  the  lawful  exercise  of 
the  ballot  and  the  right  of  self-government 
in  local  matters  to  the  permanent  residents 
of  each  locality  is  plain.  That  in  view  of 
the  great  number  of  transient  workmen  in 
many  parts  of  the  state,  especially  in  the 
sparsely  settled  northern  forest  countries, 
there  was  an  urgent  necessity  for  such  legis- 
lative declaration  is  equally  plain  to  any  one 
conversant  with  conditions  in  that  part  of 
the  state.  Such  a  rule  disfranchises  no  one. 
Every  person  can  fix  his  own  residence,  pro- 
vided he  makes  it  reasonably  permanent  by 
Intending  to  return  thereto  when  a  temporary 
job  is  finished.  The  rule  works  no  greater 
hardship  on  lumbermen  or  other  transient 
workmen  than  it  does  on  many  other  voters 


of  the  state.  It  wonld  no  donbt  be  a  great 
convenience  and  save  expense  to  many  persons 
desiring  to  vote  to  be  permitted  to  do  so  where 
they  are  on  election  day  and  have  been  for 
ten  days  prior  thereto.  But  such  a  privilege 
would  practically  render  it  impossible  in 
many  cases  to  adequately  guard  the  rightful 
exercise  of  the  elective  franchise  or  protect 
the  interests  of  local  communltieB  where  for 
the  time  being  a  great  number  of  transient 
workmen  may  be.  Sound  public  policy  dic- 
tates that  such  mere  transient  sojourners  In 
a  town,  who  usually  have  no  interest  in  an 
economical  local  government  or  any  adequate 
knowledge  of  local  conditions  and  candi- 
dates for  office,  should  not  be  permitted  to 
control  the  result  of  an  election  therein  or 
to  override  the  will  of  a  great  majority  of 
the  permanent  residents  who  have  to  pay 
the  taxes  for  the  supiwrt  of  their  govern- 
ment 

[3]  It  Is  competent  for  the  Legislature  to 
prescribe  reasonable  rules  and  regulations 
for  the  exercise  of  the  elective  frand^ise. 
To  do  so  infringes  upon  no  constitutional 
rights.  It  Is  because  of  the  sacredness  of 
the  lawful  use  of  the  ballot  and  of  Its  Im- 
portance In  governmental  afTaira,  that  the 
right  as  well  as  the  duty  is  vested  in  the 
Legislature  to  prescribe  reasonable  rules 
and  regulations  under  which  it  may  be  ex- 
ercised. Such  rules  and  regulations  tend  to 
certainty  and  stability  in  government  and 
render  it  possible  to  guard  against  corrupt 
and  unlawful  means  being  employed  to 
thwart  the  will  of  those  lawfully  entitled  to 
determine  governmental  policies.  Their  aim 
is  to  protect  lawful  government  not  to  need- 
lessly harass  or  disfranchise  any  one. 

The  cases  of  State  v.  Conness,  106  Wis. 
425,  82  N.  W.  288,  and  State  v.  LaUy,  134 
Wis.  253,  114  N.  W.  447,  15  Ann.  Caa.  242, 
inferentially  at  least  support  tlie  condusion 
of  the  trial  court  that  the  15  votes  in  ques- 
tion were  unlawfully  cast  for  the  defendant 

Judgment  affirmed. 


LOWE  V.  CBOCKBB. 
(Supreme  Court  of  Wisconsin.    Oct  7,  1913.) 
1.  Contracts  (8  138*)  —  Grounds  —  luxaAL 
Transactions. 

Where  a  creditor  owning  a  majority  in 
amount  of  the  claims  against  an  assignor  for  the 
benefit  of  creditors,  in  order  to  procure  the 
removal  of  the  assignee,  under  St  1911,  {  1702, 
authorizing  such  removal  on  the  petition  of  a 
majority  of  the  creditors  owning  a  majority  in 
amount  of  the  claims,,  transferred  a  note  against 
the  assignor  under  an  agreement  that  the 
transferee  should  file  a  claim  thereon,  collect 
the  dividend,  and  pay  it  to  such  creditor,  the 
transferee  knowing  and  acquiescing  in  the  pur- 
pose of  the  ostensible  sale,  such  dividend  was 
not  recoverable  by  the  transferror,  since  the 
contract  was  void  on  the  ground  of  public  pol- 
icy as  interfering  with  the  administration  of 
justice;  there  being  no  actual  sole  of  the  note, 
and  the  transaction  not  being  severable  into  a 
lawful  and  an  nnlawful  part  its  very  purpose 
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and  gist  being  a  fraud  on  the  court  and  the 
otber  creditors. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  681-700;   Dec  Dig.  S  138.*] 

2.  CONTBAOTS    (I    138*)— GBOUNDS  — IlXEOAL 
l^AITSACnONB. 

Where  illegality  famishes  the  reason  for 
a  contract  and  the  foandation  upon  which  it 
rests,  the  whole  contract  is  void  and  courts 
will  leave  the  parties  where  they  find  them. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  681-700;  Dec.  Dig.  >  188.»] 

Appeal  from  Circuit  Court,  Clark  County; 
F.  G.  EschweUer,  Judge. 

Action  by  Jesse  Lowe  against  Elliott  B. 
Crocker.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded, 
Witt  directions. 

Action  for  mon^  bad  and  received.  In 
the  latter  part  of  December,  1897,  the  Clark 
Connty  Bank,  of  which  plaintiff  was  a  di- 
rector, became  Insolvent  and  assigned  its  re- 
sonrces  and  assets  to  plainUff  as  security 
for  Its  indebtedness  to  him.  .  Plaintiff  claim- 
ed that  amongst  such  assets  was  a  note,  in- 
dorsed by  one  George  Huntzlcker,  who  had 
made  a  voluntary  assignment  of  bis  proper- 
ty for  the  benefit  of  his  creditors  to  his 
nephew,  H^iry  Huntzlcker.  Plaintiff  owned 
a  majority,  In  amount,  of  the  claims  against 
George  Huntzlcker  and  was  desirous  of  get- 
ting the  consent  of  a  majority,  In  number,  of 
the  creditors  to  remove  the  assignee,  Henry 
Huntzlcker,  pursuant  to  the  provisions  of 
section  17(Q,  Stata  1911.  This  be  was  un- 
able to  do,  and,  as  the  conrt  refused  to  re- 
move the  assignee  for  cause,  be  realized  be 
would  fall  unless  be  could  secure  a  consent 
of  the  majority  In  number  of  creditors.  For 
the  purpose  of  procuring  the  removal  of  the 
assignee,  the  then  attorney  for  plaintiff  ad- 
vised him  to  ostensibly  sell  a  number  of  his 
claims  to  others  and  have  them  file  claims 
in  their  own  name  and  Join  in  a  petition  for 
removing  the  assignee.  The  attorney,  with 
the  knowledge  and  consult  of  plaintiff,  went 
to  the  defendant,  asked  him  to  purchase  one 
of  the  notes  against  George  Huntzlcker, 
and  told  him  the  reason  for  it.  He  made 
the  bargain  with  the  defendant,  and  it  was 
agreed  that  the  latter  should  file  a  claim  in 
hU  own  name  and  turn  over  to  plaintiff  the 
whole  dividend  that  might  be  received  on  the 
note.  Like  agreements  were  made  with  sev- 
eral other  persons.  Tbe  defendant  filed  a 
claim  In  his  own  name  prepared  for  him  by 
the  then  attorney  tor  plaintiff;  and  after- 
wards, in  pursuance  to  a  suggestion  made  by 
plaintiff  to  defendant  before  the  alleged  sale 
ot  the  note,  tbe  defendant  was  appointed  as- 
signee in  place  of  Henry  Huntzlcker,  who 
was  removed.  On  the  final  settlement  de- 
fendant rec^ved  a  dividend  on  this  note 
amounting  to  1120.60,  whlcb  the  plaintiff 
Keks  to  recover  In  this  action. 

Defendant  denied  that  be  made  the  agree- 
ment claimed  by  plaintiff,  and  bis  evidence 


was  to  the  effect  that  tbe  note  was  given 
blm  by  one  Klopf,  tbe  cashier  of  tbe  Clark 
County  Bank,  as  security  for  a  sum  of  mon- 
ey, tbe  precise  amount  of  which  he  said  be 
did  not  remember,  which  the  bank  owed 
him,  and  that  he  was  the  owner  of  the  note 
and  was  entitled  to  the  dividend  that  was 
finally  paid  thereon  on  the  settlement  of  tbe 
George  Huntzlcker  assignment 

Tbe  court  submitted  to  the  Jury  tbe  gnes- 
tlon  of  the  ownership  of  tbe  note  and  in- 
structed them  to  find  for  plaintiff  If  they 
found  the  agreement  was  as  claimed  by  blm. 
The  Jury  brought  In  a  general  verdict  for  tbe 
plaintiff  assessing  bis  damages  in  the  sum  of 
$122.92.  From  a  Judgment  entered  thereon, 
the  defendant  appealed. 

S.  M.  Marsb  and  Homer  C.  Clark,  both  of 
NelUsvUle,  for  appellant  R.  F.  Kountz,  of 
NelllsvUle,  for  respondent 

VINJB,  J.  Cafter  stating  the  facts  as  above). 
[1]  The  Jury  must  have  negatived  tbe  claim 
made  by  the  defendant  as  to  bow  be  became 
the  owner  of  the  note  and  found  tbat  the 
agreement  was  as  shown  by  plaintiff's  evi- 
dence. This  raises  the  question  of  whether 
the  plaintiff  Is  entitled  to  recover  under  sucb 
an  agreement  He  was  unable  to  secure  tbe 
removal  of  the  assignee  for  cause,  and  be 
was  equally  unable  to  procure  tbe  consent  of 
tbe  majority  of  the  creditors  in  number  to 
Join  In  a  petition  for  his  removal  under 
section  1702,  Stats.  1911.  No  lawful  way  of 
removing  the  assignee  was  open  to  plaintiff. 
But  be  wanted  him  removed.  In  this  dilem- 
ma, the  person  who  was  his  attorney  at  that 
time,  but  is  not  now,  conceived  the  scheme 
of  splitting  up  plalntifTs  claims  and  ostensi- 
bly selling  enough  of  them  to  secure  a  ma- 
jority of  creditors  in  number  to  sign  a  peti- 
tion for  tbe  removal  of  tbe  assignee.  This 
scheme  was  undoubtedly  carried  through, 
for,  though  it  does  not  appear  by  the  evi- 
dence In  this  case  directly  that  tbe  defend- 
ant, or  any  of  the  others  to  whom  daims 
were  likewise  ostensibly  sold,  signed  a  peti- 
tion for  the  removal  of  tbe  assignee,  it  does 
appear  that  the  assignee  was  in  fact  removed 
and  defendant  appointed  In  his  place.  It 
also  appears  that  the  attorney  then  acting 
for  the  plaintiff  informed  tbe  defendant  and 
the  others  of  tbe  purpose  of  tbe  proposed 
sale.  He  says:  "I  made  the  bargain  wltb 
Mr.  Crocker  and  what  was  to  be  done,  and 
with  tbe  otber  creditors  who  received  notes." 
And  again,  after  testifying  that  be  was  act- 
ing for,  and  with  the  consent  of,  tbe  plaintiff, 
he  said:  "And  I  went  to  Mr.  Crocker  and 
Bella  Balch  and  it  seems  to  me  there  was 
some  others,  Tragsdorf,  and  I  asked  them  to 
purchase  one  of  these  notes,  told  them  the 
reason  for  It,  wanted  them  to  file  a  claim 
with  the  estate  of  Huntzlcker;  and  I  made 
the  bargain  wltb  Mr.  Crocker  that  be  was 
to  take  from  Mr.   Lowe  one  of  these  $600 
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notes,  and  tbat  he  was  to  file  a  claim  on  It, 
and  tbat  whatever  he  received  on  the  claim 
after  It  was  allowed  he  was  to  pay  to  Mr. 
Lowe.  Mr.  Crocker  agreed  to  that  and  I 
prepared  his  claim  for  him."  It  thus  ap- 
pears that,  according  to  the  finding  of  the 
Jury  sustaining  the  claim  of  plaintiff  as  to 
what  the  agreement  was,  the  defendant  knew 
and  ackiulesced  In  the  purpose  of  the  ostensi- 
ble sale. 

The  trial  court  was  evidently  of  the  oplni- 
Ion  that  plaintiff  could  recover  under  the 
agreement,  for  be  ordered  judgment  In  bis 
favor.  It  Is  urged  that  this  ruling  was  cor- 
rect, because  plaintiff  had  the  right  to  sell  the 
note  and  defendant  bad  the  right  to  buy  it, 
and  they  agreed  upon  the  amount  of  the  con- 
sideration and  when  It  should  be  paid,  and 
that  this  constitutes  a  complete,  lawful  con- 
tract, and  the  court,  it  is  said,  cannot  inquire 
into  the  purpose  of  the  transaction  and  de- 
clare it  void  because  such  purpose  may  be 
an  Illegal  one.  Were  this  true,  many  crimes 
would  go  unpunished.  It  is  often  the  pur- 
pose or  intent  of  an  act  that  characterizes 
It  and  makes  that  unlawful  which  would 
otherwise  be  lawful.  The  field  of  fraud 
would  be  practically  unlimited  were  such  a 
rule  to  obtain.  It  is  also  urged  tbat  tbe  un- 
lawful part,  namely,  tbe  purpose  for  which 
tbe  sale  was  made.  Is  separable  from  tbe  law- 
ful part,  which  was  the  reciprocal  agreement 
to  sell  and  buy  for  an  agreed  consideration. 
One  difficulty  with  such  contention  is  that  It 
assumes  that  a  sale  was  actually  made. 
When  tbe  whole  transaction  is  viewed  In  tbe 
proper  light,  it  becomes  apparent  that  tbe 
sale  was  colorable  only,  vesting  In  tbe  de- 
fendant the' apparent  but  not  tbe  real  owner- 
ship of  the  note.  The  defendant  had  no  real 
Interest  In  tbe  amount  of  the  dividend  recov- 
ered. He  was  obliged  to  pay  only  what  be 
received.  He  did  no  more  than  to  allow  bis 
name  to  be  used  for  tbe  purpose  of  mislead- 
ing tbe  court  as  to  the  number  of  creditors. 
Nor  is  the  agreement  capable  of  being  sever- 
ed into  a  lawful  and  an  unlawful  part  The 
very  purpose  and  gist  of  It  was  a  fraud  upon 
the  court  and  the  other  creditors,  though  It 
does  not  appear  the  creditors  were  damaged 
thereby.  It  does  not  come  within  tbe  rule 
announced  in  National  Distilling  Company  v. 
Cream  City  Importing  Co.,  86  Wis.  352,  60 
N.  W.  864,  89  Am.  St.  Rep.  902,  for  tbe  U- 
legallty  here  is  not  collateral  to,  but  bound 
up  in,  tbe  agreement  itself.  The  same  dis- 
tinction applies  to  tbe  cases  of  Armstrong 
V.  American  Exchange  Nat  Bank,  133  U.  S. 
433,  10  Sup.  Ct  4S0,  33  li.  Ed.  747,  Wood- 
worth  V.  Bennett,  43  N.  Y.  273,  8  Am.  Bep. 
706,  and  Wright  v.  Pipe  Line  Co.,  101  Pa. 
204,  47  Am.  Rep.  701,  dted  by  counsel  for 
respondent  In  the  case  of  Woodworth  v. 
Bennett  supra,  plaintiff  did  not  have  to  trace 
bis  right  through  any  illegal  contract  what- 
ever. 

[2]  It  is  elementary  law  that.  If  illegallt; 


permeates  a  contract  so  that  It  famishes  tbe 
reason  for  it  and  tbe  foundation  upon  wbicb 
it  rests,  then  tbe  whole  contract  is  void  and 
courts  will  leave  parties  where  they  find 
them. 

In  tbe  present  case  it  is  evident  tbat  the 
sole  purpose  of  the  pretended  sale  was  to 
enable  plaintiff  to  obtain  in  the  assignment 
proceedings  an  advantage  that  be  could  not 
otherwise  gain.  His  object  was  to  so  manip- 
ulate bis  claims  that  it  could  be  made  to 
appear  to  the  court  tbat  a  minority  In  num- 
ber of  the  creditors  constituted  a  majority. 
This  object  was  known  to  and  acquiesced  in 
by  the  defendant  Such  contracts  are  void  • 
on  tbe  ground  of  public  policy,  for  they  in- 
terfere with  tbe  administration  of  Justice. 
In  Melchoir  v.  McCarty,  81  Wis.  254,  11  Am. 
Rep.  005,  it  was  said:  "The  general  rule  of 
law  is  that  all  contracts  which  are  repugnant 
to  Justice  or  founded  upon  an  Immoral  con- 
sideration, or  which  are  against  the  general 
policy  of  the  common  law  or  contrary  to  tbe 
provisions  of  any  statute,  are  void;  and 
tbat,  if  a  party  claiming  a  right  to  recover 
a  debt  is  obliged  to  trace  his  title  or  right  to 
the  debt  through  any  eudi  Illegal  contract 
he  cannot  recover,  because  he  cannot  be  al- 
lowed to  prove  the  illegal  contract  as  tbe 
foundation  for  his  right  of  recovery." 

In  bis  work  on  Public  Policy,  p.  152,  Qreen- 
hood  states  the  rule  thus:  "Any  contract 
which  has  for  Its  object  tbe  practice  of  de- 
ception upon  the  public,  or  public  officers, 
or  upon  any  imrty  in  interest  as  to  ovraer- 
sblp  of  property,  financial  condition,  tbe  na- 
ture of  a  transaction,  the  Indebtedness  of  a 
bankrupt  or  of  an  estate,  tbe  responsibility 
assumed  by  an  obligation,  tbe  personal  con- 
dition of  the  parties,  •  •  •  or  which  is 
made  in  order  to  consummate  a  i^aud  upon 
the  people,  or  upon  the  public  treasury,  or 
upon  third  persons,  is  void."  Substantially 
tbe  same  rule  Is  stated  by  Plngrey  In  Us 
treatise  on  Extraordinary  Industrial  and  In- 
terstate Contracts,  {  282,  as  follows:  "All 
agreemoits  for  pecuniary  consideration  to 
control  the  regular  administration  of  Justice 
are  void  as  against  public  policy,  regardless 
of  the  good  faith  of  the  parties  and  without 
reference  to  tbe  question  as  to  whether  im- 
proper means  are  contemplated  or  used  In 
their  execution.  •  •  •  All  agreements  re- 
lating to  the  proceedings  in  tbe  courts  which 
may  involve  anything  inconsistent  with  tbe 
full  and  Impartial  coarse  of  Justice  therein 
are  void." 

The  purpose  of  section  1702,  Stats.  1911, 
was  to  enable  a  majority  in  number  as  well 
as  in  amount  of  real  creditors  to  control  tbe 
removal  of  an  assignee.  Only  real  creditors 
are  Interested  in  tbe  efficient-  and  economical 
management  of  tbe  estate.  If  claims  were 
permitted  to  be  split  up  and  fictitious  credi- 
tors added  at  pleasure,  then  tbe  beneficent 
purpose  of  tbe  law  would  be  frustrated  by 
agreements  such  as  we  baVfr.bafore  us.    Ua- 
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der  similar  federal  statnteB  It  has  been  held 
tbat  ciedltors  cannot  spilt  up  their  claims 
In  order  to  Increase  the  number  of  creditors, 
because  such  an  attempt  to  contravene  a 
statute  Is  contrary  to  public  policy.  In  re 
Burlington  Malting  Co.  (D.  O.)  109  Ted.  777; 
In  re  Independent  Thread  Co.  (D.  C.)  113 
Fed  998;  Lelghton  v.  Kennedy.  129  Fed.  737, 
64  G.  G.  A.  265 ;  In  re  Halsey  Electric  Gen- 
erator Co.  CD.  C.)  163  Fed.  118 ;  In  re  Lewis 
F.  Perry  &  Whitney  Co.  (D.  O.)  172  Fed.  745. 

The  reason  the  law  declares  contracts  con- 
trary to  public  policy  to  be  void  is  not  for 
the  purpose  of  permitting  a  person  to  retain 
what  in  egnlty  and  good  conscience  he  onght 
not  to  retain  bnt  to  punish  any  party  to  such 
a  contract  by  leaving  him  where  he  has  plac- 
ed himself,  nam^y,  at  the  mercy  of  the  other 
party.  Any  other  rule  would  be  no.  check 
upon  the  making  of  unlawful  contracts,  for 
their  enforcement  npon  equitable  grounds 
would  furnish  as  adeQnte  a  remedy  as  their 
enforcement  upon  legal  grounds.  The  con- 
clusion reached  on  the  merits  of  the  case  ren- 
ders it  unnecessary  to  consider  the  other  as- 
signments of  error. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  Judgment  for  defend- 
ant 


DUEL  V.  BLUEMBEDBl 
(Supreme  Court  of  Wisconsin.    Oct  7,  1013.) 

1.  BoTTIfDABIEfl    (f   42*)  —  SPKJIAI,  VBBDIOT  — 

Disputed  Boundabt. 

In  a  boundary  line  controversy,  where  the 
trial  court  rendered  judgment  for  the  defend- 
ant upon  a  special  verdict,  finding  that  the  line 
daimed  by  the  plaintiff  had  been  agreed  to  by 
the  defendant's  grantor,  but  that  the  defendant 
had  no  knowledge  thereof,  there  is  no'  pre- 
emption that  the  agreement  was  a  valid  writ- 
ten agreement,  and,  where  the  verdict  faQs  to 
abow  that  the  line  was  doubtful  or  uncertain, 
or  that  there  was  a  dispute  between  the  par- 
ties prior  to  the  agreement,  on  that  the  agree- 
ment rested  upon  a  consideration,  or  that  the 
line  was  acquiesced  in  for  any  period  of  time, 
it  is  insnffiaent  to  overthrow  the  judgment  for 
the  defendant 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {  208;   Dec.  Dig.  (  42.*] 

2.  BoTiiiDABiES  (I  46*)  —  AOBEiaaiNTS  Be- 
tween Parties  —  Peesons  Bouhd  — Inno- 
cent Pttbchaseb. 

An  oral  agreement  by  adjoining  landown- 
ers to  abide  by  a  certain  survey,  entered  into 
after  the  survey  was  made,  and  not  resting 
on  any  consideration,  or  acquiesced  in  for  any 
length  of  time,  is  not  binding  npon  a  grantee 
of  one  of  tiie  parties  who  did  not  know  of  the 
agreement  when  he  purchased  the  land. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {8  212-226,  249-251;  Dec.  Dig.  § 
46.*] 

8.  Apfbai.  and  Ebbob  (|  1001*)  —  Review — 
Special  Vebdict. 
Where  the  evidence  is  not  sufficient  in  the 
Judgment  of  the  Supreme  Court  to  establish 
an  agreement  to  fix  a  boundary  line  between 
adjoining  landowners,  bnt  such  an  agreement 
was  found  by   a  special  verdict,  the  court  is 


bound  by  the  verdict  but  win  construe  it  with 
the  evidence  given  in  support  of  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3922,  8928-3934;  Dec. 
IJig.  §  1001.*] 

4.  Appeal  and  Bbbob  (|  931*)  —  PBEflmtP- 

TioNS— Special  Vebdict. 

Where,  in  a  boundary  line  dispute,  in 
which  the  plaintiff  claimed  an  agreement  with 
the  defendant's  grantor  as  to  the  Une,  the  tes- 
timony was  conflicting  whether  a  fence  was 
buUt  npon  the  agreed  line  before  the  purchase 
by  the  defendant,  that  fact  is  presumed,  under 
St  1911,  i  285Sm,  providing  that  a  matter  of 
fact  not  submitted  to  the  Jury  by  special  ver- 
dict may  be  found  by  the  trial  court,  to  have 
been  found  by  the  court  in  favor  of  the  de- 
fendant for  whom  Judgment  was  rendered  on  a 
special  verdict,  which  did  not  cover  that  issue. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  8728,  3762-3771;  Dec 
Dig.  i  931.*] 

Appeal  frsm  Circuit  Court  Fond  dn  Lac 
County ;  Chester  A.  Fowler,  Judg& 

Action  by  Le  Boy  Duel  against  Frederick 
Biuembke.  Judgment  for  the  defendant  and 
plaintiff  appeals.    Affirmed. 

B.  Blewett  of  Fond  du  Lac,  for  appellant 
Ecke  &  Hughes,  of  Fond  da  Lac,  for  respond- 
ent 

TIMLIN,  J.  This  case  was  commenced  in 
Justice  court  and  certlfled  to  the  circuit  court 
on  the  grotmd  that  the  title  to  land  was  In 
question.  A  Jury  .trial  in  the  latter  court  re- 
sulted in  a  special  verdict  finding  that  the 
boundary  line  as  located  by  the  surveyor, 
Marshall,  was  not  the  true  line;  that  the 
plaintiff  and  defendant's  grantor  agreed  upon 
said  line.  The  defendant  at  the  time  he  pur- 
chased the  land  from  said  grantor  did  not 
know  of  such  agreement  and  the  value  of 
the  timber  cut  by  the  defendant  lying  be- 
tween the  old  fence  and  the  Une  laid  out  by 
Mr.  Marshall  was  $30.  The  circuit  court 
considered  that  this  verdict  entitled  the  de- 
fendant to  recover,  and  gave  Judgment  ac- 
cordingly. Although  the  verdict  is  confined 
by  Its  terms  to  the  boundary  line  between 
the  northwest  quarter  of  the  southwest  quar- 
ter and  the  northeast  quarter  of  the  south- 
west quarter  of  section  19,  the  land  owned 
by  the  contending  i)arties  was  the  west  half 
of  said  southwest  quarter  owned  by  the  plain- 
tiff and  the  east  half  of  said  southwest  quar- 
ter owned  by  the  defendant  and  the  line  run 
by  the  surveyor,  Marshall,  was  a  boundary 
line  between  the  two  tracts  last  mentioned. 
The  catting  complained  of,  however,  was  in 
the  north  half  of  said  quarter  section. 

[1]  If  the  Judgment  had  been  for  the  plain- 
tiff, it  probably  would  be  presumed  in  sup- 
port thereof  that  the  agreement  found  by 
the  verdict  was  a  valid  written  agreement 
Bat  the  Judgment  went  for  the  defendant 
and  the  verdict  is  ln8u£3cient  to  overthrow 
the  Judgment  for  the  defendant  considered 
apart  from  the  evidence,  or  considered  with 
the  evidence  under   the  rule  of  Pickett  ▼. 
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Nelson,  T9  VTU.  9,  47  N.  W.  936,  a  a  71  Wis. 
642,  37  N.  W.  836,  and  Gove  v.  White,  23 
Wis.  282,  8.  c.  20  Wis.  425.  There  Is  nothing 
In  the  verdict  to  show  that  the  line  was 
donbtful  or  uncertain,  that  there  was  dispute 
between  the  parties  prior  to  the  agreement, 
that  the  agreement  rested  upon  a  considera- 
tion, or  that  the  line  agreed  upon  was  ac- 
quiesced In  for  any  period  of  time. 

[2]  Looking  Into  the  evidence,  we  find  that 
this  surveyed  line  started  at  no  known  or 
Identified  government  corner;  no  such  cor- 
ner was  properly  relocated  as  a  lost  comer ; 
it  disagreed  with  the  ancient  fences,  and, 
notwithstanding  section  19  was  on  the  west 
side  of  the  township.  It  threw  the  shortage 
into  the  east  80  acres  of  the  quarter  section 
in  question.  A  dlfi'erent  boundary  line  ex- 
isted, lying  west  of  the  surveyed  line,  and 
marked  by  a  division  fence,  which  had  been 
renewed  or  maintained  In  the  same  place  for 
30  or  40  years — the  respective  owners  had 
occupied  up  to  this  fence  for  that  time — 
and  this  fence  would  leave  the  timber  in 
question  upon  the  land  of  defendant  The 
plaintiff  offered  evldraice  tending  to  show 
that  the  location  of  the  true  line  was  for 
a  long  time  a  matter  of  uncertainty;  that 
defendant's  grantor,  Mr.  Day,  owned  the  land 
about  a  year,  and  sold  It  to  defendant  in  the 
summer  of  1910.  In  1909  the  plaintiff  had 
this  Marshall  survey  made,  for  the  purpose 
of  locating  the  boundary  line.  The  Marshall 
line  was  located  32  feet  east  of  the  old  fence 
at  the  extreme  south  end  thereof  and  30 
feet  east  of  the  old  fence  at  the  north  end 
thereof.  The  evidence  upon  which  the  ver- 
dict finds  an  agreement  upon  the  Marshall 
line  is  as  follows:  "Q.  Mr.  Duel,  did  you 
and  Mr.  Day  go  over  this  line  that  Mr.  Mar- 
shall surveyed,  the  line  established  by  Mr. 
Marshall?  A.  Yes,  sir;  we  walked  the  line 
over  together,  a&d  divided  the  fence  that  day, 
he  taking  tbe  north  SO  rods,  and  me  taking 
the  south  80  rods.  I  says  to  him,  'Which  end 
of  the  fence  would  you  rather  have?'  And 
he  made  the  remark  that  it  didn't  make  any 
particular  difference  to  him  which  end  he 
had.  'Well,'  I  says,  'If  It  doesn't  make  any 
difference  to  you,  an  old  surveyor  said  to 
me  once  that  It  was  customary  for  each 
man  to  stand  on  his  own  land  and  take  the 
right  hand  of  the  fence,'  and  I  says  to  Mr. 
Day,  'If  yon  haven't  any  objection,  I  would 
like  to  do  it  that  way.'  He  says,  'I  don't 
care ;  that  would  give  you  tbe  south  80  rods 
and  me  the  north  80  rods,'  and  we  divided 
It  *  *  •  He  asked  U  I  thought  the  line 
was  right  and  I  told  him,  'Tes.'  I  thought 
It  was,  that  he  took  a  great  deal  of  pains  In 
running  out  that  line,  and  that  I  thought  Mr. 
Marshall  did  the  best  he  could,  and  so  far 
as  I  know  the  line  was  right  'Well,'  Mr. 
Day  says,  'I  don't  know  anything  to  the 
contrary,  and  we  will  abide  by  the  line  as  it 
stands  now,  as  Mr.  Marshall  has  run  It  ont' 


After  that  I  bnllt  my  half  of  tbe  teace.  Mr. 
Day  made  no  objections  after  that  as  to  the 
building  of  that  fence.  He  knew  I  had  built 
it  The  above  conversation  took  place  be- 
tween the  first  and  middle  of  April,  1910. 
*  *  *  I  think  he  (Day)  sold  the  place,  that 
Is,  he  had  Mr.  Blnembke.  there  looking  at 
the  place  before  the  fence  was  completed." 
Mr.  Day,  as  a  witness  for  defendant  de- 
nied that  be  made  any  agreement  to  abide 
by  this  survey,  and  the  defendant  denied 
any  knowledge  of  such  an  agreement 

Were  the  question  properly  before  us,  we 
would  have  no  hesitation  in  holding  that  this 
testimony  Is  entirely  insufficient  to  establish 
such  agreed  location  of  the  boundary  line 
as  would  bar  the  true  owner  or  establish  an 
Incorrect  line.  The  adjoining  owners  did 
not  jointly  procure  the  survey  to  be  made. 
There  was  no  consideration  for  the  agree- 
ment The  division  of  the  boundary  fence 
was  not  such  a  consideration  but  an  inde- 
pendent stipulation.  There  was  no  acquies- 
cence for  any  length  of  time  in  this  survey. 

[3]  But  the  jury  having  found  an  agree- 
ment we  must  construe  the  verdict  with  the 
evidence  given  in  support  thereof,  and  de- 
cide the  case  on  the  hypothesis  that  an  oral 
agreement  to  abide  by  this  survey  after  the 
surv^,  not  resting  upon  any  consideration, 
not  the  compromise  of  any  dispute,  and  not 
acquiesced  In  for  any  length  of  time,  was 
made,  and  was  not  communicated  to  tbe  de- 
fendant when  he  purchased  soon  after  the 
survey  the  east  half  of  said  southwest  quar- 
ter. 

[4]  At  the  time  of  his  purchase  he  testi- 
fies that  no  fence  had  been  built  on  this  Mar- 
shall line,  and  this  fact  not  having  been  cov- 
ered iy  the  verdict  or  requested  to  be  cov- 
ered, Is  presumed  to'  have  been  found  by  the 
court  in  support  of  the  Judgment  under 
section  2858m,  Stats. 

Judgment  afilrmed. 


COINTB  V.  CONGREGATION  OP  ST.  JOHN 

THE  BAPTIST. 
(Supreme  Court  of  Wiscpnain.    Oct  7,  1913.) 

1.  Tbial  (S  395*)— Fikdinos  of  Pact— Rbq. 

UISITES. 

Findings  of  fact  which  tbe  trial  Judge  ia 
required  to  make  by  St  1011,  §  2863,  should 
be  limited  to  findings  of  the  ultimate  facts  in 
issue,  essential  to  sustain  the  court's  conclu- 
sion of  law  on  plaintiff's  right  to  recover,  and 
should  not  contain  any  findings  of  evidentiary 
facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  927-934,  939;    Dec  Dig.  |  395.*] 

2.  Religious   Societies   (S  20*)— Rkliqioub 
CoBPOBATioivB — Contracts— AuTHOBixT. 

Where  the  construction  of  a  well  for  a  re- 
ligious corporation  involved  an  expenditure  of 
more  than  $800,  a  contract  made  between 
plaintiff  and  the  pastor  of  the  church,  who  was 
an  ex  officio  director  of  the  corporation,  was 
invaUd  under  St  1911,  i  2001—14,  veatinK  au- 
thority to  bind  such  a  corporation  in  the  direc- 


*For  otlMr  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  *  Am.  Dig.  Key-Mo.  Series  ft  Rep'r  In  ilexse 
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tors  and  providing  that  debts  in  excess  of  $300 
can  be  contracted  only  by  the  consent  and  vote 
of  an  the  directors. 

[Ed.  Note.— For  other  cases,  see  BeUcioaB 
Societies,  Cent  Dig.  i|  196-198:  Dea  Ks.  { 
29.») 

S.  Religious  Socistixs  (|  29*)— Coktbaotb— 

Ratifioation. 
Where  a  religions  corporation  had  not  held 
ont  the  pastor  or  bishop  of  the  church,  or  both, 
as  the  corporation's  general  agents  and  had 
not  authorised  them  to  transact  temporal  bnsi- 
ness  and  to  make  contracts  inrolving  the  ex- 
p«nditare  of  money  for  the  corporation,  and, 
after  the  making  of  a  contract  by  the  pastor 
for  the  construction  of  a  well  involving  an  ex- 
penditnre  of  more  than  $300,  there  was  no 
ratification  by  the  corporation  s  directors,  the 
corporation  was  not  estopped  to  deny  liability 
thereon,  though  by  the  pastor's  direction  the 
well  was  connected  with  the  pipes  of  the  par- 
iah bnildings  and  water  used  therefrom. 

[Ed.  Note. — For  other  cases,  see  Religions 
Societies,  Cent.  Dig.  SS  196-198;  Dec.  Dig.  | 
29.»1 

Appeal  from  Circuit  Conrt,  Brown  County ; 
Samuel  D.  Bastings,  Judge. 

Action  by  A.  J.  Colnte  against  the  Congre- 
gation of  St  John  the  Baptist  Judgment 
for  defendant,  and  plalntUf  appeals.  Af- 
fltmed. 

This  is  an  action  to  recover  the  reasonable 
value  of  the  drilling  and  construction  of  a 
well  upon  the  real  estate  belonging  to  the 
defendant  The  defendant  alleges  that  no 
contract  was  ever  made  by  it  for  the  con- 
ttmctlon  of  the  well,  and  that  it  has  never 
bound  itself  to  pay  for  the  same,  either  by 
ratiScation  or  estoppel.  The  action  was 
tried  by  the  court,  and  Judge  Hastings  filed 
the  following  opinion: 

"The  defendant  Is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  pro- 
visions of  Wis.  Statutes,  |S  2001—10,  2001— 
17.  It  owns  a  church  edifice,  parsonage,  and 
sdiool  building.  It  has  five  directors;  the 
bishop,  and  vicar  general  of  the  diocese,  and 
the  pastor  of  the  congregation  are  ex  offldo 
directors;  the  other  two  are  chosen  from 
and  by  the  congregation.  The  bishop  Is 
president,  the  pastor  vice  president  ex  officio. 
The  secretary  and  treasurer  are  chosen  from 
the  laymen  as  provided  by  by-laws. 

"The  bishop,  vicar  general,  pastor,  treasor- 
er,  and  secretary  are  ex  officio  directors. 
The  title  to  the  property  of  the  congregation 
is  vested  in  the  corporation,  which  has  con- 
trol of  the  temporal  affairs  of  the  Church. 
The  directors  are  its  governing  body. 

"In  1906  Father  Volbrecht  was  the  pastor 
of  the  congregation.  There  was  on  the  prem- 
Ises  a  flowing  artesian  w^  which  forced 
water  tliroagh  the  parsonage  in  pipes.  In 
October,  1905,  there  was  some  trouble  with 
the  flow  of  the  water ;  plumbers  were  called 
who  fUled  to  rone^  the  difficulty;  and 
the  pastor  called  upon  the  plaintiff,  a  well 
digger  by  occupation,  to  attempt  to  repair 
the  well.  After  working  at  It  for  some  time 
the  plaintiff   advised    the   pastor    that    he 


found  the  <AA  well  so  defectively  packed  that 
he  could  not  remedy  the  defect  and  over- 
come the  difficulty  In  getting  water  and  ad- 
vised the  necessity  of  drilling  a  new  well. 
He  informed  the  pastor  of  the  terms  on 
which  he  would  drill  a  new  well,  naming  the 
price  per  foot,  he  furnishing  all  materials, 
viz.,  $1.60  per  foot,  specifying  the  size  and 
kind  of  packing. 

"There  were  a  nnmber  of  wells  near  by, 
the  known  depth  of  which  was,  one  160  feet, 
one  about  200  feet,  and  one  about  300  feet 
For  the  price  named  the  plaintiff  was  to 
fumish  a  fiowlng  well  with  satisfactory  fiow. 
The  pastor  Informed  the  plaintiff  that  he 
would  see  the  directors  (superiors)  and  see  or 
decide  what  to  do  about  it  Three  or  four 
days  later  the  pastor  told  the  plaintiff  to  go 
on  and  drill  the  well.  The  plaintiff  had  used 
in  attempting  to  repair  the  old  weU  a  small 
machine.  He  took  to  the  premises  the  fol- 
lowing Monday  a  larger  machine  about  50 
feet  In  height,  and  on  Tuesday  morning  his 
son  with  two  other  men  commenced  work 
on  the  new  well;  the  plaintiff  being  at  work 
on  another  well  In  another  part  of  the  coun- 
ty. On  Friday  afternoon  Champeau,  one  of 
the  trustees,  went  to  the  plaintiff's  son  and 
told  him  to  stop  the  work.  The  son  tele- 
phoned the  plaintiff  the  same  evening.  The 
plaintiff  understood  that  Champeau  was  a 
director.  He  asked  his  son  whether  more 
than  one  trustee  had  ordered  him  to  stop. 
Told  him  to  stop  if  two  trustees  ordered  him 
to  do  so;  that  he  would  be  there  on  Sunday 
to  see  about  It  and  to  continue  work  Satur- 
day If  the  pastor  so  advised  and  to  see  him. 

"The  plaintiff  went  to  Duck  Creek  where 
the  church  is  located  on  Sunday,  met  Cham- 
peau and  Ulmer,  the  two  directors.  They 
both  told  him  to  stop  work  on  the  well. 
There  was  to  be  a  confirmation  by  the  bishop 
at  the  church  the  following  Tuesday,  which 
the  plaintiff  knew.  There  is  no  evidence 
that  plaintiff  was  informed  that  there  would 
be  a  meeting  of  the  trustees  or  directors 
while  the  bishop  would  be  there,  but  the 
plaintiff  assumed  that  the  bishop  would  have 
something  to  say  about  such  matters  in  case 
of  dispute  between  the  local  authorities,  and 
he  told  the  two  trustees  that  he  would  do  no 
work  that  week;  that  the  bishop  would  be 
there  on  Tuesday  and  they  could  settle  the 
matter,  and  if  they  then  wanted  him  to  quit 
to  give  him* notice  to  that  effect  and  he 
would  do  so.  After  church  he  told  the  pas- 
tor what  he  had  done.  On  the  following 
Saturday  the  plaintiff  asked  the  pastor  over 
the  telephone  how  the  matter  stood  and  the 
pastor  told  him  that  they  had  decided  to  go 
on  and  drill  the  well.  On  Monday  morning 
the  plaintiff  went  to  the  residence  of  the  bish- 
op in  Oreeu  Bay  for  the  purpose  of  learning 
from  the  bishop  what  action  had  been  taken 
relative  to  the  matter  while  the  bishop  was 
at  Duck  Creek  the  week  before.    He  did  not 


''or  otbar  eaaas  lee  lame  topic  and  section  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Key -No.  Series  &  Rep'r  Indexes 


182 


143  NOBTHWESTBBN  BBPOBTEB 


(Wla. 


Bee  the  blsbop  but  saw  the  vicar  general  to 
whom  he  made  known  his  errand  and  was 
Informed  by  him  that  they  had  decided  to 
bnlld  the  well  and  was  told  by  him  to  go  on 
and  bnlld  it 

"The  plaintiff  was  told  and  supposed  that 
the  vicar  general  had  been  at  Duck  -Greek  on 
the  previous  Tuesday  with  the  bishop.  It 
does  not  appear  whether  the  vicar  graieral 
had  been  there.  The  plaintiff  received  no 
notice  from  any  one,  after  the  Sunday  that 
he  was  at  Duck  Creek  and  met  Champean 
and  Ulmer,  not  to  go  on  with  the  work.  The 
day  after  he  was  told  by  the  vicar  general 
to  go  on  with  the  work,  he  resumed  the 
work  and  completed  it  about  January  20th. 
Tbe  character  of  the  work  and  the  machinery 
used  in  it  was  such  as  to  give  notice  to  those 
attending  the  church  or  living  in  the  vicinity 
that  the  work  was  going  on.  The  plaintifl 
knew  that  there  was  opposition  to  the  new 
well  on  the  part  of  members  of  the  congrega- 
tion, and  when  he  resumed  wort:  he  was  told 
by  a  resident  of  Duck  Creek  that  he  would 
have  trouble  to  get  his  pay.  While  the  work 
was  still  going  on  but  when  about  finished, 
he  was  informed  that  the  opposition  to  the 
well  had  been  a  subject  of  rebuke  by  the 
pastor  to  the  congregation  from  the  altar 
and  that  the  pastor  had  said  to  the  people, 
'Yon  pay  your  dues  and  I  will  see  that  the 
well  is  paid  for.' 

"To  a  party  who  told  him  that  on  account 
of  the  feeUng  of  the  congregation  he  did  not 
think  the  plaintifl  would  get  bis  pay,  he  re- 
plied that  he  had  been  to  see  the  blsbop 
about  it  and  that  the  bishop  and  the  pastor 
were  good  for  it  After  the  work  was  com- 
pleted, but  it  does  not  appear  wtiat  time,  the 
plaintifl  was  informed  that  the  pastor  liad 
told  the  congregation  from  the  altar  that 
'if  they  did  not  pay  for  the  well  he  would.' 

"When  the  well  was  completed  the  plain- 
tiff asked  the  pastor  who  would  measure  it, 
and  the  pastor  replied  that  he  was  capable 
of  doing  that  They  agreed  upon  the  number 
of  feet,  and  the  pastor  ordered  it  connected 
with  the  piping  in  the  parsonage,  school,  and 
Bisters'  house.  The  well  is  such  in  all  re- 
spects as  the  plalntlS  agreed  to  fumisli.  No 
fault  has  even  been  found  with  it  as  a  well ; 
the  objection  being  to  any  well  at  all.  The 
opposition  claiming  that  the  old  one  was  suf- 
ficient The  plaintifl  never  made  any  effort 
to  have  the  well  accepted  by  any  one  except 
the  pastor.  He  made  out  two  bills  against 
the  defendant,  one  for  the  work  on  the  old 
well,  one  for  the  new  well,  and  the  pastor 
O.  E.'d  them  as  correct  on  January  24, 
1906.  The  pastor  told  the  plaintiff  at  the 
time  that  he  would  have  to  wait  for  his  pay 
but  to  take  the  bills  to  the  bishop  and  show 
them  to  him. 

"The  plaintiff  went  to  the  bishop's  resi- 
dence, for  the  purpose  of  showing  him  the 
bills.  He  did  not  see  the  bishop  but  showed 
the  bills  to  the  vicar  general  and  was  inform- 


ed by  him  that  it  was  all  tight  He  did  not 
tell  the  vicar  general  of  any  opposition  to  the 
welL  The  plaintifl  did  and  heard  nothing 
more  about  the  matter  until  May,  1906, 
when  he  went  to  Mr.  Pohls,  the  defendant's 
treasurer,  also  a  director,  showed  him  the 
bills,  and  left  with  him  copies.  He  did  not 
say  anything  to  Pohls  about  the  opposition 
to  the  welL  Pohls  did  not  say  or  intimate 
that  there  was  any  defense  to  the  claim  or 
that  there  would  be  any.  He  did  say  to  the 
plaintiff  that  there  was  a  hard  feeling 
against  that  well ;  the  farmers  did  not  have 
much  money  then  and,  if  texed  to  pay  for 
the  well,  they  would  kick.  They  would  have 
money  in  the  fall  and  the  plaintiff  would 
get  his  pay  then.  Pohls  said  that  they 
would  have  to  repair  the  church  steeple  and 
borrow  money  for  that,  and  that  they  might 
get  enough  for  both. 

"In  July,  1906,  Father  Diss  became  pastor  ! 
of  the  church  and  remained  there  as  such 
untU  September,  1907.  While  Father'  Diss 
was  there,  the  exact  time  does  not  appear, 
the  plaintiff  went  to  him  with  his  claim  and  i 
wanted  him  to  try  to  make  a  settlement 
Father  Diss  told  the  plaintiff  that  personally 
he  would  like  to  pay  him  but  he  had  no  au- 
thority and  told  him  that  he  should  come 
when  there  was  a  meeting  of  the  board. 
Father  Duffy  succeeded  Fatlier  Diss  as  pas- 
tor. 

"It  does  not  appear  that  the  plaintiff  did 
anything  further  about  his  claim  until  the  ! 
fall  of  1908.  He  then  went  to  the  bishop's 
residence  to  see  him  about  it  He  did  not 
see  him  but  saw  his  private  secretary.  Fa- 
ther Marx.  He  informed  Father  Marx  of  his 
errand  and  showed  him  copies  of  his  bills, 
but  not  those  with  the  O.  E.  Father  Marx 
told  plaintiff  that  he  would  make  an  appoint- 
ment for  him  with  the  bishop.  Father  Marx 
showed  plaintiff  that  the  bishop  had  left 
the  matter  with  him  and  the  plaintiff  took 
to  and  left  with  Father  Marx  the  two  bills 
with  the  O.  E.  on  to  show  to  the  bishop. 
A  few  days  later  Father  Marx  returned  the 
bills  to  the  plaintiff  with  a  letter  as  follows: 
'Oct  22,  190&  Dear  Sir:  Inclosed  are  your 
bills.  Bishop  Fox  will  call  in  Father  Duffy 
and  matters  will  be  settled  as  soon  as  pos- 
sible.   Reap.  Jos.  A.  Marx.' 

"The  next  that  plaintiff  heard  from  the 
matter  was  a  letter  from  Father  Marx  re- 
ceived about  the  time  of  Ite  date,  which  was 
as  follows:  'October  30,  1908.  Dear  Sir: 
The  Duck  Greek  parish  assumed  the  debt  and 
promised  to  pay  yonr  blU.  As  the  bill  is 
large  they  will  pay  it  in  sections.  Hope  this 
is  satisfactory.  BeapectfuUy  yours,  Jos.  A. 
Marx.' 

"Father  Marx  as  a  witness  tells  ns  that 
the  letters  are  his,  but  he  does  not  recall 
writing  them.  He  has  no  recollection  of 
vnritlng  the  last  one,  and  don't  think  tliat 
the  bishop  directed  him  to  write  it  Bia  rea- 
son for  thinking  so  is  that  be  Uilnks  that 
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he  would  bBTe  so  stated  In  the  letter  had  be 
been  directed.  He  remembers  that  he  spoke 
to  tlie  bishop  after  the  plaintiff  showed  him 
the  O.  K.'d  bills  and  before  he  wrote  the 
first  letter.  He  does  not  recollect  that  Father 
Duffy  was  called  In  between  the  dates  of  the 
two  letters.  He  is  sure  that  be  would  not 
state  anything  in  the  letters  that  was  not 
true. 

"Just  what  occurred  between  the  time  the 
plalntlfl  left  his  biUs  with  Father  Marx  and 
the  date  of  the  last  letter,  we  do  not  posl- 
tively  know,  but  the  only  legitimate  condn- 
slon  from  the  evidence  and  lack  of  evidence 
is  tliat  the  first  letter  was  written  because 
of  what  the  Bishop  told  the  writer  when  he 
spoke  to  him  about  them  after  the  plaintiff 
had  left  the  bills  with  him.  There  can  be 
no  doubt  tliat  Bishop  Fox  did  tell  Father 
Marx  that  he  would  call  in  Father  Duffy, 
but  It  is  not  a  necessary  inference  that  the 
bishop  directed  bis  secretary  to  say  to  the 
plaintiff  that  the  mauer  would  be  settled. 
Tbat  may  have  been  the  secretary's  own 
statement  and  conclusion,  as  there  is  noth- 
ing showing  that  he  knew  of  any  objection 
to  the  bllL  I  think  that  the  letter  of  Oc- 
tober 30th,  In  connection  with  the  other  evi- 
dence, makes  It  clear  that  after  October  22d 
there  was  some  communication  between  the 
bishop  or  some  one  representing  the  defend- 
ant which  came  to  Father  Marx's  knowledge 
and  in  such  way  that  he  felt  it  his  duty, 
because  of  what  he  had  stated  in  his  first 
letter,  to  communicate  the  result  to  the  plain- 
tiff, and  that  he  stated  the  fact  as  he  learn- 
ed and  understood  it. 

"Father  Marx  does  not  deny  that  he  told 
Cointe  that  the  matter  was  referred  to  him, 
or  the  fact  that  it  was  referred  to  him,  but 
simply  that  It  was  referred  to  blm  to  say 
whether  it  should  be  paid  or  not,  and  the 
language  of  bis  last  letter  may  be  explained, 
not  saying  that  he  was  directed  by  the  bish- 
op  to  say,  by  the  fact  that  he  Investigated 
tbe  matter,  saw  Father  Duffy  or  some  one 
else  representing  the  defendant,  and  was  In- 
formed that  the  bill  would  be  paid  in  sec- 
tions. Be  does  not  say  that  Father  Duffy 
was  not  called  In;  he  simply  does  not  re- 
call tbe  facts.  After  receiving  these  letters 
from  Father  Marx,  the  plaintiff  tried  to 
make  an  appointment  with  Father  Duffy  but 
failed  to  do  so  owing  to  Father  Duffy's  be- 
ing liable  to  be  called  away  at  any  time. 

"In  the  fore  part  of  February,  1909,  the 
plaintiff  saw  the  bishop  about  this  matter. 
The  bishop  told  him  that  he  would  have  a 
meeting  with  him  and  see  abont  it;  that 
plaintiff  had  waited  long  and  he  would  have 
it  settled  within  a  couple  of  weeks.  After 
waiting  a  month  the  plalntlfl  wrote  the  bish- 
op inquiring  about  the  matter,  and  the  same 
day  received  a  postal  card  from  Father 
Marx,  in  response  to  which  be  called  on  the 
blsbop,  who  remarked  that  the  letter  and 
postal  card  Iiad  crossed  in  the  malls.    The 


blsbop  told  the  plaintiff  that  he  had  had  a 
meeting  with  'them'  on  Friday;  that  they 
thought  the  amount  was  large,  a  good  deal 
of  money;  that  there  was  kicking  about  the 
pipe;  but  they  had  instructed  him  to  pay 
1500.  Tbe  bishop  did  ndt  say  that  defend- 
ant denied  liability.  The  plaintiff  refused 
to  accept  the  $500  in  payment  of  his  claim 
and  commenced  this  action. 

"At  no  time  prior  to  answering  In  this  ac- 
tion did  any  one  connected  with  defendant 
deny  its  liability  to  the  plaintiff  on  his  claim. 

"On  July  21,  1906,  the  plaintiff  filed  his 
petition  for  a  lien  upon  defendant's  property 
for  his  bill  and  intended  to  keep  his  lien 
alive  by  an  action,  but  by  -  some  neglect  of 
his  or  the  attorney  who  then  represented 
him  he  neglected  to  commence  the  action 
within  a  year  from  the  completion  of  the 
work. 

"Water  continues  to  flow  In  considerable 
quantity  from  the  old  well. 

"It  clearly  appears  from'  the  foregoing 
tbat  tbe  well  is  valuable  to  tbe  defendant, 
that  it  recognizes  it  as  such,  and  tliat  tbe 
blsbop  and  other  officials  so  recognize  It, 
and  a  moral  obligation  to  pay  the  plaintiff 
for  'it  something,  if  not  the  full  amount 
claimed. 

"But  the  question  is :  Is  there  a  legal  lia- 
bility which  the  plaintiff  can  enforce?  That 
the  pastor  had  no  authority  to  contract  for 
the  work  so  as  to  bind  the  defendant  is 
clear.  The  authority  to  bind  the  corporation 
by  contract  is  vested  in  the  directors.  They 
may  by  a  majority  vote  contract  debts  not 
exceeding  in  amount  the  sum  of  $300,  but 
debts  In  excess  of  tbat  sum  may  be  contract- 
ed by  the  consent  and  vote  of  all  the  direo- 
ton.    R.  8.  I  2001—14. 

"The  plaintiff  has  failed  to  show  any  ac- 
tion by  a  majority  of  the  directors  authoriz- 
ing the  pastor  to  contract  for  the  well,  or 
any  action  by  tbe  directoirs  as  a  body.  Tbe 
only  theory  upon  which  it  is  claimed  that  a 
contract  was  made  by  blm  binding  upon  the 
defendant  is  that  of  estopiieL 

"Officers  are  agents  for  their  corporations 
and  they  cannot  bind  them  by  contract  which 
they  have  no  authority  to  make  any  more 
than  agents  of  natural  persons  can  bind 
their  principals  without  authority.  But  the 
same  rule  applies  to  business  corporations 
as  to  natural  persona.  They  are  estopped  as 
to  Innocent  parties  from  denying  the  ap- 
parent authority  of  their  ofllcers.  But  this 
rule  has  no  application  where  tbe  limita- 
tion upon  the  officers'  authority  is  known  or 
the  party  has  notice  of  It. 

"The  defendant  is  not  a  business  corpora- 
tion organized  with  authority  to  or  engaged 
in  any  line  of  business,  with  officers  cloth- 
ed with  apparent  authority  of  general  man- 
agers. Corporations  organized  Tuder  sec- 
tions 2001—10-2001—17  are  business  cor- 
porations only  for  tbe  purpose  of  attending 
to    tbe   property    and    business    affairs    of 
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cburdi,  parsonue,  and  school  edifices. 
There  la  no  evidence  shown  that  any  officer 
of  this  or  snch  corporation  ever  exercised 
the  authority  to  make  snch  contract  as  the 
one  In  qnestlon.  Bnt,  should  we  concede 
that  such  corporation  stood  on  exactly  the 
same  footing  as  purely  business  corporations 
In  which  as  a  rule  the  president  and  secre- 
tary ezerdse  all  the  powers  of  a  general 
manager,  the  corporation  Is  not  estopped 
from  denying  the  authority  of  an  officer 
to  make  a  contract  which  he  was  not  author- 
ized to  make,  when  the  party  dealing  with 
it  has  knowledge  or  notice  of  the  fact 

"The  law  is  well  stated  by  Mr.  Justice 
Marshaa  [St  Clair  t.  Butledge]  116  Wis. 
683  [92  N.  W.  234,  95  Am.  St  Bep.  964].  A 
person  who  finds  the  president  of  a  corpora- 
tion apparently  In  charge  of  its  1nt*ine8$  or 
assuming  to  have  the  right  to  act  as  its 
general  agent,  Mere  being  notMng  to  put  him 
on  guard  to  the  contrary,  may  freely  and 
safely  deal  with  such  officer  in  retpect  to 
the  ordinary  business  of  the  corporation, 
business  which  by  common  usage  Is  managed 
in  that  way  on  the  assumption  that  the  of- 
ficer possesses  the  power  of  a  general  agent 

"It  clearly  appears  from  the  evidence  In 
this  case  that  the  plalntifT  did  not  rely  up- 
on any  apparent  authority  in  the  pastor  to 
contract  for  the  corporation  for  this  well, 
but  he  knew  that  only  the  directors  could 
act  When  he  submitted  his  proposition  to 
the  pastor,  he  was  told  that  he  (the  pastor) 
would  see  the  directors  abont  It  So  soon 
as  the  work  commenced  he  was  ordered  by 
a  director  to  stop.  He  came  and  consulted 
two  of  the  directors  and  suspended  work 
until  they  could  have  a  meeting  and  act 
upon  the  matter,  expecting  that  the  meeting 
would  be  held  In  a  few  days.  He  waited 
for  the  result  of  the  meeting,  never  once 
relying  upon  any  suppoeed  or  apparent  au- 
thority in  the  pastor  to  contract  for  the  work 
without  being  authorized  by  the  directors 
to  do  so.  He  does  not  claim  to  have  proceed- 
ed with  the  work  relying  upon  anything  but 
his  understanding  that  the  directors  had  au- 
thorized it  Having  knowledge  or  notice  that 
authority  from  the  directors  was  necessary 
to  authorize  an  officer  to  make  the  contract, 
be  cannot  hold  the  corporation  estopped  from 
denying  the  officers'  authority. 

"The  burden  is  upon  him  to  show  that  cor- 
poration (the  directors)  authorized  the  con- 
tract. There  is  no  competent  evidence  In  the 
case  showing  any  action  by  the  directors. 
If  the  statements  of  the  pastor  and  vicar 
general  testified  to  by  Cointe  were  competent 
evidence,  they  might  sufficiently  show  action 
by  the  board ;  but  they  are  mere  hearsay  as 
testimony  and  not  admissions  made  in  line 
of  official  duty. 

"Plaintiff's  counsel  admitted  that  he  had 
no  evidence  showing  that  the  directors  ever 
met  and  authorized  the  pastor  to  contract 
for  the  well,  when  defendant's  counsel  start- 


ed to  prove  that  fhey  never  did.  I  do  not 
think  that  the  platntiflF  has  shown  any  con- 
tract for  the  well  binding  upon  the  ieteni- 
ant 

"X  think  that  the  fair  inference  from  the 
testimony  as  a  whole  is  that  the  people  at 
the  congr^atlon  were  opposed  to  the  well; 
did  not  think  that  it  was  necessary;  think- 
ing the  one  then  sufficient;  that  the  lay  dl- 
rectors  would  not  authorize  it;  that  the  pas- 
tor was  determined  to  have  It  and  ordered 
It  without  the  authority  of  the  board,  rely- 
ing upon  his  ability  to  make  the  people  pay 
for  It;  and  that  the  plaintiff  proceeded  with 
the  work  relying  upon  the  infiuenoe  or  au- 
thority of  the  pastor  and  bishop  to  secure 
his  pay. 

"I  find  nothing  In  the  evidence  showing 
that  the  corporation  by  any  action  accepted 
the  work  and  ratified  the  contract  The 
statements  made  by  Father  Marx  and  Bishop 
Fox  are  but  hearsay,  if  they  amount  to  state- 
ments as  to  what  action  the  defendant  took. 
The  statement  that  the  bishop  was  authoriz- 
ed to  pay  for  defendant  $500  would  show.  If 
anytbing,  an  offer  to  compromise. 

"The  plaintiff  never  having  had  a  valid 
contract  with  defendant  for  digging  the  well, 
and  the  corporation  never  having  by  any  ac- 
tion of  Its  board  ratified  the  act  of  the  pas- 
tor or  accepted  and  agreed  to  pay  for  the 
well,  counsel  contends  that  the  law  will  not 
allow  It  to  keep  the  well  and  not  pay  for  it 
He  claims  that  the  case  falls  within  the  rule 
asserted  in  Thomson  v.  TOwn  of  Elton,  109 
Wis.  589  [86  N.  W.  426],  Stated  as  foUows 
in  the  syllabus: 

"  'When  the  officers  of  a  town,  mamimiig  to 
act  In  Its  behalf  and  having  the  appearance 
of  authority,  borrowed  money,  representing 
that  it  was  to  be  used  for  lawful  town  pur- 
poses, and  it  was  so  used,  and  the  lender 
acted  in  good  faith,  the  law  ImpUed  a  prom- 
ise to  return  the  money  upon  which  an  ac- 
tion for  money  had  and  received  will  lie. 

"  The  doctrine  of  ultra  vires  caimot  be  in- 
voked by  a  municipal  corporation  In  the  ab- 
sence of  some  prohibitory  law  to  protect  it- 
self from  liability  to  refund  money  whlcli  it 
has  received  and  of  which  it  has  had  the 
legitimate  benefit  when  the  Individual  deal- 
ing with  the  corporation  has  parted  with  his 
money  believing  that  the  corporation  had  a 
lawful  right  to  acquire  it' 

"In  the  opinion  Mr.  Justice  Marshall  says: 
"The  principle  of  those  cases  is  that  munici- 
palities are  bound  by  moral  obligations  cm 
well  as  individuals,  and  that  where,  in  oaee 
of  the  latter,  such  an  obligation  will  give 
rise  to  a  legal  liability,  it  may  have  the  same 
effect  as  to  a  municipality.'  Referring  to  an 
earlier  case  he  says:    'The  implied  promise 

•  *  •  arose  from  the  fact  that  the  city, 
having  possession  of  the  money  to  which  it 
had  no  legal  right  used  the  same  for  lawful 
municipal  purposes.' 

"The  court  In  stating  this  role  says  that 
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It  l8  the  same  that  woald  apply  in  case  of 
u  indivldaal,  'when.  In  case  of  an  Indlvldn- 
al,  such  an  obligation  would  arise.'  It  aris- 
es ill  case  of  a  manldpal  corporation.  There 
would  seem  to  be  no  reason  why  the  role 
sboold  not  also  apply  to  a  private  corpora- 
tion. 

"Had  there  been  a  mortgage  on  the  church 
property  or  a  valid  mechanic's  lien  and  the 
pastor  without  authority  had  borrowed  mon- 
ey and  paid  ofT  the  incumbrance,  the  party 
losnlog  it  in  good  faith  and  reliance  upon 
the  pastor's  authoritx  could,  within  the  prin- 
ciple of  the  cases,  have  recovered  it,  cer- 
tainly It  the  directors  liad  authorized  the 
payment  or  ratified  it  But  had  he  borrowed 
money  and  used  it  in  making  °  improvements 
npon  the  parsonage  or  church  that  the  di- 
rectors did  not  approve  of  or  authorize,  there 
certainly  would  be  no  implied  promise  by 
tbe  corporation  to  repay  the  money,  and  the 
fact  that  the  pastor  and  subsequent  pastor 
continued  to  use  the  property  with  the  im- 
proTements  would  not  raise  an  implied  prom- 
ise to  repay  the  money,  and  I  do  not  think 
that  any  implied  promise  arises  from  the  fact 
that  the  congregation  corporation  continued 
to  nse  the  improvements  that  the  pastor 
pat  npon  the  premises  without  authority 
from  the  congregation.  Suppose  that  he 
had  the  parsonage  painted  and  expensively 
decorated  or  had  expensive  improvements  by 
way  of  fitting  with  gas  or  electric  lights.  To 
bring  this  case  within  the  principle  invoked 
tbe  corporation  must  have  authorized  the  im- 
provement or  it  most  be  something  that  it 
can  tender  back  to  the  party  putting  it  in 
and  which  can  be  taken  away  without  ex- 
pense to  the  corporation  or  detriment  to  its 
property. 

"X  do  not  tliink  that  the  defendant  ever 
became  legally  liable  to  pay  the  plaintiff  for 
said  well,  and  the  plaintiff  is  not  entitled  to 
recover  anytUng  on  his  second  cause  of  ac- 
Uon. 

"Findings  and  Judgment  may  be  drawn  In 
accordance  with  the  foregoing  conclusions." 

In  accordance  with  the  direction  at  the 
foot  of  the  opinion,  it  appears  that  one  of  the 
plalntilTs  attorneys  drew  so-called  findings, 
vUch  consisted  principally  of  a  verbatim 
copy  of  a  large  part  of  tbe  foregoing  opinion, 
and  closed  with  conclusions  of  law  td  the  ef- 
fect that  there  was  no  valid  contract  for  the 
well  originally  made  and  that  the  evidence 
diowed  neither  ratification  nor  estoppel  on 
tbe  part  of  the  defendant  From  judgment  in 
accordance  with  the  findings,  the  plaintiff  ap- 
peals. 

Greene,  Fairchild,  North,  Parker  &  Kc- 
Glllan.  of  Green  Bay,  for  appellant  Martin, 
Martin  &  Martin,  of  Green  Bay,  for  resirand- 
ent 

WINSLOW,  0.  J.  (after  stating  the  facts 
IS  above).  The  opinion  filed  by  the  circuit 
Jodge  is  a  very  careful  and  comprehensive 
discussion  of  the  facts  shown  by  the  evidence 


and  of  the  law  applicable  to  those  facts ;  it 
has  been  of  the  greatest  assistance  to  as  in 
our  consideration  of  the  case;  and  we  have 
inserted  it  in  full  in. the  statement  of  the 
case  partly  on  that  account  This,  however, 
Is  not  the  only  reason  for  setting  it  forth  in 
falL 

[1]  As  has  been  said  in  the  statement  of 
the  case,  the  findings  of  fact  consist  princi- 
pally of  a  copy  of  the  opinion.  Considered 
as  an  opinion,  the  document  la  admirable 
and  is  really  all  that  an  opinion  should  be; 
considered  as  a  response  to  the  statutory  re- 
quirement that  the  trial  judge  should  state 
in  his  decision  "the  facts  found  by  blm" 
(Stats.  1911,  {  2863),  it  is  aU  that  sudi  a  re- 
sponse should  not  be.  We  say  this  the  more 
readily  because  it  was  stated  by  appellant's 
counsel  on  the  argument  that  the  so-caUed 
findings  were  drawn  by  one  of  their  number 
and  presented  to  Judge  Hastings  for  signa- 
ture. We  liave  entire  confidence  that  the 
counsel  who  drew  them  and  the  circuit  judge 
who  signed  them  will  accept  the  criticism 
now  made  in  tbe  kindly  spirit  in  which  we 
shall  endeavor  to  make  it 

Whether  the  findings  are  drawn  by  the  cir- 
cuit judge  personally  or  drawn  by  counsel  at 
his  direction  and  submitted  to  him  for  ap- 
proval and  signature,  they  should  never  con- 
sist of  detailed  recitation  of  merely  eviden- 
tiary facta  The  facts  referred  to  in  the 
statute  are  the  "ultimate"  facts;  L  e.,  the 
facts  upon  which  the  plaintifTs  right  of  re- 
covery or  the  defendant's  right  to  defeat  a  re- 
covery necesaarily  depends.  The  difference 
between  the  two  kinds  of  facts  may  perhaps 
best  be  shown  by  an  illustration.  In  a  per- 
sonal Injury  action  by  employ^  against  em- 
ployer, the  evidence  may  tend  to  show  that 
the  place  in  wliich  plaintiff  worked  was 
dark ;  that  tbe  floor  was  rough  or  insecure ; 
that  there  was  a  concealed  trapdoor  with 
insufficient  hinges  or  a  rotten  barrier;  and 
numerous  other  facts.  These  facts  are  all 
evidentiary.  The  ultimate  fact  is  that  the 
employs  was  furnished  an  unsafe  place  to 
work.  If  such  an  action  were  tried  by  the 
court,  the  flndlngs  of  fact  should  not  con- 
tain a  recitation  of  what  this  witness  or  that 
witness  testified  as  to  the  darkness  or  the  im- 
perfect floor  or  the  concealed  trapdoor,  but 
should  contain  a  finding  of  the  ultimate  facts, 
namely,  that  the  place  was  an  unsafe  place 
to  work  by  reason  of  the  fact  that  it  was 
dark,  or  the  floor  rough,  or  otherwise.  So,  in 
tbe  present  case,  the  ultimate  facts  in  issue 
were  few  and  simple,  namely:  (1)  Did  the 
board  of  directors  of  the  defendant  corpora- 
tion, either  by  majority  vote  or  by  unanimous 
vote  of  all,  contract  with  the  plaintiff  for  the 
construction  of  the  well?  (2)  If  not,  had  tlie 
corporation  by  the  course  of  its  business  in 
the  past  held  out  to  the  public  that  the  pastor 
and  bishop  were  Its  agents  in  the  transaction 
of  business  and  authorized  to  make  con- 
tracts of  this  nature  on  its  behalf?  0)  If 
not,  then  had  the  corporation  accepted  fbA 
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made  sncli  beneficial  use  of  the  well  that  it 
has  ratified  the  unauthorized  acts  of  its 
officers  in  causing  it  to  be  dug?  The  answers 
to  these  questions  are  the  final  Inferences  of 
fact  which  are  to  be  drawn  from  and  are 
the  logical  result  of  the  subordinate  or  mere- 
ly evidentiary  facts.  Cay  wood  v.  FarreU,  175 
lU.  480,  51  N.  E.  775;  Kahn  v.  Central  Smelt- 
ing Co.,  2  Utah,  STL  They  are  none  the  less 
propositions  of  ftict  because  they  involve  a 
legal  proposition.  Meyer  t.  School  Diat,  4 
S.  D.  420-,  57  N.  W.  68. 

The  uUtmate  facts  which  a  finding  should 
contain  are,  generally  speaking,  the  isiuable 
facts  which  a  pleading  should  contain  (Stats. 
{  2845),  and  practically  the  same  as  the  facts 
which  a  efpedal  verdict  should  contain  (Stats. 
|§  2857,  2858).  In  either  case  the  statement 
of  the  ultimate  fact  frequently  includes  a  le- 
gal conclusion  from  evidentiary  facts,  and 
In  either  case  It  should,  generally  speaking, 
be  such  a  fact  that,  if  it  were  to  be  success- 
fully denied,  the  conclusion  of  liability  or 
nonliability  based  upon  the  findings  as  a 
whole  is  untenable  Bliss,  Code  Pleading  (3d 
Ed.)  t  206;  Calumet  Service  Co.  v.  Chilton, 
148  Wla  334,  135  N.  W.  131. 

In  the  present  case  two  or  three  typewrit- 
ten pages  would  have  suBiced  to  state  the 
ultimate  facts  fully  and  completely,  where- 
as ten  printed  pages  have  been  so  used.  We 
are  moved  to  make  these  criticisms  not  so 
much  from  any  serious  difficulty  presented 
in  the  present  case  as  from  the  fact  that  a 
number  of  cases  have  been  presented  to  us 
recently  where  the  findings  have  consisted  of 
many  pages  of.  merely  evidentiary  facts, 
sometimes  leaving  grave  doubt  as  to  what  ul- 
timate facts  the  court  really  determined, 
thus  entailing  upon  us  much  tedious  and  un- 
necessary labor.  It  would  help  us  much  if 
the  trial  judges,  who  under  the  statutes  are 
responsible  for  the  findings  of  fact,  whether 
they  personally  draw  them  or  not,  would  see 
to  it  in  every  case  that  their  findings  be  con- 
fined to  the  ultimate  facts  as  defined,  or  at- 
tempted to  be  defined,  In  this  opinion.  Our 
only  serious  difliculty  in  the  present  case  has 
resulted  from  the  fact  that,  while  the  find- 
ings of  fact  are  substantially  a  copy  of  the 
opinion  so  far  as  they  go,  they  stop  abruptly 
at  the  beginning  of  the  sentence:  "But  the 
question  is:  Is  there  a  legal  liability  which 
the  plaintitf  can  enforce?"  At  this  point  the 
so-called  findings  of  fact  cease  and  the  con- 
clusions of  law  to  the  effect  that  there  was 
no  valid  contract,  no  ratification,  and  no  es- 
toppel at  once  follow.  The  reason  why  the 
balance  of  the  opinion  was  not  Incorporated 
in  the  findings  is  not  clear,  unless  it  was 
thought  that  it  consisted  entirely  of  a  dis- 
cussion of  the  law.  This,  however,  is  not 
the  fact,  for  it  contains,  in  addition  to  the 
legal  propositions,  some  very  Important  prop- 
ositions of  fact,  namely,  the  propositions  that 
.tbe«plaintiff  knew  that  it  was  necessary  that 


all  the  directors  should  authorize  the  dig- 
ging of  the  well,  knew  that  they  bad  not 
done  so,  did  not  rely  upon  any  apparent  au- 
thority in  the  pastor  to  make  the  contract, 
and  proceeded  with  the  work  reljdng  only  on 
the  Infiuence  and  authority  of  the  pastor  and 
bishop  to  secure  his  pay.  If  the  drcnlt 
Judge  omitted  these  propositions  or  sanction- 
ed their  admission  because  be  had  become 
satisfied  that  they  were  not  sustained  by  the 
evidence,  the  question  presented  as  to  what 
his  conclusion  really  was  on  the  issue  of  es- 
toppel might  be  doubtfuL  On  consideratton 
of  the  conclusions  of  law,  however,  it  seems 
that  this  could  hardly  be  the  case,  and  we 
are  convinced  from  the  whole  record  that 
the  conclusions  of  fact  on  this  subject  ex- 
pressed by  him  in  his  opinion  remained  bis 
conclusions  of  fact  when  he  signed  the  find- 
ings. In  fact.  It  is  difficult  to  see  how,  on 
any  other  basis,  he  could  have  reached  the 
conclusion  of  law  that  there  was  no  estop- 
peL  So  far  as  the  so-called  findings  con- 
tain findings  of  ultimate  or  evidentiary  facts, 
they  seem  to  us  to  be  sustained  by  the  evi- 
dence, and  on  the  whole  we  think  they  fair- 
ly sustain  the  conclusions  of  law. 

[2,  3]  The  fact  that  there  was  no  contract 
made  in  the  manner  required  by  statute  is 
not  seriously  disputed;  the  fact  that  there 
was  no  holding  out  to  the  public  that  the 
pastor  or  bishop  or  both  were  the  general 
agents  of  the  corporation,  authorized  to  trans- 
act such  business  and  make  such  contracts, 
seems  hardly  open  to  question  under  the 
evidence;  the  conclusion  that  there  was  no 
ratification  resulting  from  the  fact  that  the 
well  was,  by  the  pastor's  direction,  connect- 
ed vrith  the  water  pipes  of  the  three  parish 
buildings  and  the  water  used  thereafter  Is 
amply  justified  by  the  principles  laid  dowii 
in  the  case  of  M.  S.  B.  Works  t.  M.  Q.  Co., 
120  Wis.  1,  97  N.  W.  515. 

Judgment  affirmed. 


VICKER  V.  BYRNE  et  aLf 
(Supreme  Court  of  Wisconsin.    Oct  7,  1913.) 

1.  Taxation    (§   750*)— Tax   Dbkds— Noticb 

OF  APPUCATION  fob  DeED. 

Under  St  1911,  S  1175,  forbidding  issue  of 
a  tax  deed  except  after  written  notice  to  the 
owner  or  occupant,  where  the  land  has  been 
occupied  by  any  person  other  than  the  holder 
of  the  certificate  of  sale,  or  those  claiming  un- 
der him,  for  a  period  of  30  days  within  6 
months  precediog  the  application  for  a  deed, 
a  deed  issued  contrary  thereto  is  void. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {  1497;    Dec  Dig.  {  760.*] 

2.  Taxation  (§  800*)— Tax  Titlks— Actions 
—Deposit  op  Taxes  as  Condition  to  De- 
fense Against  Tax  Deed. 

Under  St  1911,  |  1200,  the  right  to  as- 
sail a  tax  deed  without  tender  of  the  taxes,  for 
lack  of  notice  of  the  application  therefor,  is 
limited  to  cases  where  the  land  was  "in  the  ac- 
tual occupancy  or  possession  of  the  defend- 
ant (owner),  his  agent  or  tenant"  for  a  period 
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of  80  daya  -within  6  months  preceding  issaaniie 
of  the  deed.  Held,  that  occupation  b;  loggers, 
who  erected  rollways  thereon  and  were  in  Tisi- 
ble  possession  thereof,  under  license  from  the 
owner,  waa  anfficient  occapation  within  the 
statute. 

[Hid.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1586;  Dec.  Dig,  {  800.*] 

8.  LiGXRSES  (J  44*)  — Real  Propebtt  —  Di8- 
TmoTnsHXD  FBOv  Tenancy  at  Will. 

A  license  to  occnpy  land  resembles  a  ten- 
ancy at  will;  but  they  are  not  identical,  in 
that  a  "license"  confers  no  title  or  interest 
in  the  land.  The  licensee  is  in  substance  the 
agent  of  the  owner  for  the  purpose  of  occupa- 
tion only. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  »  97-W;   Dec  Dig.  8  44.* 

For  other  definitions,  see  Words  and  Phras- 
ea,  voL  5.  pp.  4133-4141;  toL  8,  p.  7706.] 

4.  Taxation  ({  800*)— Tax  Titleb— Aotiors 
—  Deposit  or  Taxes  as  a  Condition  to 
Defense  Aqainst  Tax  Deed. 

The  tione  fixed  by  Wis.  St.  1911,  {  1200, 
for  making  deposit  of  the  taxes  as  a  condition 
to  assailing  a  tax  deed,  may  be  extended  by 
the  court  under  section  2831,  which  provides 
that  the  time  within  which  a  proceeding  can  be 
taken  may  be  extended,  except  the  time  for 
appeal. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  f  1586;  Dec.  Dig.  g  800.*] 

5.  Taxation  (|  800* )— Tax  Titles— Actions 
—Deposit  or  Taxes  as  Condition  to  De- 
fense Aoainst  Tax  Deed. 

Where  the  time  for  making  deposit  of  the 
taxes,  as  required  by  St  1911,  f  1200,  as  a 
condition  to  assailing  a  tax  deed,  is  extended 
as  permitted  by  section  2831,  the  extension 
should  be  conditioned  upon  payment  of  the 
costs  and  disbursements  of  the  holder  of  the 
tax  title. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1586;   Dec.  Dig.  i  800.*] 

Appeal  from  Circuit  Oonrt,  Oneida  Goon- 
ty;   A  H.  Reid,  Judge. 

Action  by  B.  M.  Vlcker,  by  guardian, 
against  H.  J.  Byrne  and  another.  From  a 
Jadgment  for  defendants,  the  plaintiff  ap- 
peals. Affirmed  in  part,  and  as  to  part  re- 
versed and  remanded,  with  directions. 

Tbe  appellant,  grantee  in  a  tax  deed  ex- 
ecuted May  18,  1909,  upon  tax  certificates  is- 
saed  in  1906  for  delinquent  taxes  of  1905,  and 
coDTeying  the  N.  W.  %  of  tbe  N.  W.  %  and 
tbe  S.  E.  )4  of  the  N.  W.  ^,  secUon  25, 
township  40  N.,  range  2  W.,  brought  tbls  ac- 
tion to  bar  the  original  owner,  making  the 
wife  of  the  latter  a  codefendant  Applica- 
tion for  the  tax  deed  and  an  affidavit  of  non- 
occnpancy  were  made  on  May  18,  1909,  as 
reanlred  by  section  1175,  Wis.  Stats.  Re- 
spondents answered  to  the  effect  that  no  no- 
tice of  application  for  a  tax  deed  was  giv- 
en, and  tliat  said  lands  were  occupied  at  the 
time  tbe  afSdavlt  of  nonoccupancy  upon 
which  tbe  tax  deed  issued  was  filed,  and  had 
been  so  occupied  during  the  6  months  im- 
mediately preceding  the  date  of  application 
for  said  tax  deed  for  a  period  of  more  than 
30  days  by  the  respondent  named,  who  was 
then  tbe  owner  of  said  land,  and  that  said 
lands  were  sold  for  an  unjust  and  Illegal 


sum,  in  addition  to  the  amount  actually  levied 
and  assessed  against  said  lands,  and  in  ex- 
cess of  the  lawful  and  proper  amount  due 
the  county  at  the  time  of  tbe  sale.  Respond- 
ents did  not,  at  the  time  of  filing  this  an- 
swer, deposit  with  the  clerk  of  tbe  court,  for 
tbe  use  of  tbe  appellant,  tbe  sum  for  wblcb 
tbe  lands  were  sold,  with  interest,  etc.,  as  re- 
quired by  section  1200,  Stata  Testimony  was 
taken  before  a  referee  relative  to  tbe  occu- 
pancy of  tbe  land  tn  question  and  to  the  al- 
leged illegal  excess.  Upon  argument  before 
the  court,  where  it  was  objected  that  tbe  de- 
posit was  not  made,  the  trial  court,  upon  tbe 
application  of  respondents,  made  an  order 
extending  the  time  within  which  such  deposit 
should  be  made,  and  the  deposit  was  made. 
Tbe  trial  court  found :  That  one  McCormlck, 
a  logger,  occupied  said  land  in  bis  logging 
operations  by  oral  permission  of  tbe  re- 
spondent These  operations  Involved  open 
and  obvious  possession  of  the  N.  W.  ^  of 
the  N.  W.  %  from  tbe  fall  of  1908  to  tbe 
spring  of  1909,  and  were  such  tliat  any  per- 
son going  upon  said  40-acre  tract  during 
that  time  could  readily  observe  them.  That 
tbe  possession  and  use  of  said  land  so  bad 
and  made  was  substantially  tbe  only  use 
and  possession  thereof  practicable,  excepting 
possession  accompanied  by  cutting  the  tim- 
ber. No  finding  of  occupancy  was  made  as 
to  the  other  40-acre  tract  involved;  but  it 
was  found  that  this  tract  was  sold  for  an 
Illegal  excess  of  $1.06,  and  that  the  tax  deed 
was  Invalid  as  to  both  tracts.  Judgment  on 
tbe  findings  was  entered,  dismissing  tbe 
plaintiff's  complaint,  with  costs  taxed  at 
$465.88.  No  terms  were  Imposed  upon  tbe 
respondents  upon  granting  their  application 
at  the  trial  to  make  tbe  deposit  required  by 
section  1200,  Stats. 

Many  errors  are  assigned  by  appellant, 
but  they  may  be  summed  up  as  follows :  (1) 
There  was  no  sufficient  proof  of  occupancy 
to  entitle  the  respondents  to  notice  of  tbe 
application  for  the  tax  deed  under  section 
1175.  (2)  Respondents,  having  failed  to  make 
the  tender  and  deposit  required  by  section 
1200,  Stats,  at  the  time  of  pleading,  were 
precluded  from  attacking  the  tax  deed  on 
account  of  the  Illegal  excess  in  the  taxes  for 
which  tbe  land  was  sold,  and  the  circuit 
court  had  no  discretion  to  extend  the  time 
within  wblcb  to  make  this  tender,  or,  if  it 
had  such  discretion,  there  was  an  abuse  of 
discretion  in  not  requiring  payment  of  ap- 
pellant's costs  up  to  the  time  of  such  tender. 

Holland  &  Lovett,  of  Park  Falls,  for  ap- 
pellant WUllam  F.  Shea,  of  Ashland,  for 
respondenta 

TIMLIN,  J.  (after  stating  tbe  facts  as 
above).  [1]  There  is  no  necessary  conflict  be- 
tween sections  1175  and  1200,  Stats.  Tbe 
former  forbids  the  issue  of  a  tax  deed,  ex- 
cept after  written  notice  has  been  served  on 
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the  owner  or  occapant,  In  any  case  where  the 
land  Bhall  have  been  In  the  actual  occnpancy 
or  possession  of  any  person  other  than  the 
owner  and  holder  of  the  certificate  of  such 
tax  sale,  or  some  person  claiming  under  him, 
for  the  period  of  30  days  or  more,  at  any 
time  within  the  6  months  immediately  preced- 
ing the  time  when  the  tax  deed  upon  such 
sale  shall  be  applied  for.  Tax  deeds  issued 
contrary  to  this  interdict  are,  of  course, 
void.  Section  1200  relates  to  defenses  against 
tax  deeds  wbidi  may  be  made  without  ten- 
der of  the  taxes  due,  Interest,  subsequent 
taxes,  etc.  The  right  to  attack  a  tax  deed 
without  such  tender  for  lack  of  the  notice 
required  by  section  1175  is  there  limited  to 
cases  in  which  "lands  described  in  the  com- 
plaint or  some  part  thereof  were  In  the  actu- 
al occupancy  or  possession  of  the  defendant, 
his  agent  or  tenant,  or  of  some  other  person 
through  whom  he  claims  lUle  for  the  period 
of  thirty  days  or  more  at  some  time  within 
six  months  immediately  preceding  the  expira- 
tion of  redemption  or  the  six  months  im- 
mediately preceding  the  time  when  the  deed 
or  deeds  mentioned  in  the  complaint  were 
taken." 

[2]  What  is  meant  by  the  words  "immedi- 
ately preceding  the  expiration  of  redemption" 
is  somewhat  uncertain.  Section  1165.  But 
it  is  not  necessary  to  construe  this  clause 
In  the  instant  case.  It  appears  with  sufl9- 
dent  clearness  to  uphold  the  finding  of  the 
circuit  court  that  the  N.  W.  %  of  the  N.  W. 
%  was  for  a  period  of  more  than  30  days 
and  witliin  the  6  months  next  preceding  the 
application  for  this  tax  deed  occupied  by  a 
licensee  of  the  respondents  for  the  purpose 
of  hauling  across  and  banking  on  the  But- 
ternut creek,  which  runs  through  the  tract 
last  mentioned,  saw  logs  In  large  quantities. 
Some  of  these  were  in  the  creek  and  some  In 
roUways  on  the  bank.  There  were  three  small 
rollways  and  seven  or  eight  high  roUways, 
and  the  creek  was  full  of  logs.  The  person 
engaged  in  banling  and  depositing  these  logs 
asked  and  obtained  from  the  respondent  per- 
mission so  to  do.  It  la  argued  that,  because 
section  1200  spedfles  actual  occupancy  or 
possession  of  the  defendant,  Ms  agent,  or 
tenant,  occupancy  by  a  licensee  will  not  suf- 
fice. The  occupancy  by  a  licensee  may  be 
and  often  is  of  a  very  temporary  character ; 
but  it  also  may  be  in  some  cases  for  rather 
notorious  and  continuous  purposes,  such  as 
maintaining  a  building  or  other  residence 
thereon,  cutting  timber,  skidding  and  haul- 
ing it,  or,  as  in  the  case  at  bar,  using  the 
land  as  a  wharf  or  landing  place  for  forest 
products  in  that  navigation  which  has  been 
recognized  and  upheld  by  the  laws  of  this 
state  and  consists  of  driving  or  floating  logs 
downstream  to  market  or  to  the  place  of 
manufacture. 

[3]  The  fundamental  distinction  between 
a  tenancy  and  a  license  of  this  character 
Is  that  the  license  gives  no  estate  or  inter- 


est in  the  land  to  the  licensee  and  may  rest 
in  parol,  yet  is  valid  until  revoked  by  the  li- 
censor. A  license  of  this  kind  to  occupy  real 
estate  borders  very  closely  upon  a  tenancy 
at  will,  but  it  Is  not  Identical.  A  licensee 
having  no  estate  or  Interest  in  the  land,  and 
yet  in  lawful  occupancy  thereof  by  permis- 
sion of  the  owner,  Is  in  substance  occupying 
in  the  right  of  the  owner,  as  agent  of  the 
owner,  for  the  purpose  of  occupation  only. 
This  would  seem  quite  clear  upon  principle. 
His  agency  does  not  extend  beyond  the  mere 
occupation,  unless  there  is  something  more 
in  the  authorization  by  the  owner  than  mere 
authority  to  occupy,  as  there  was  in  Rock- 
port  V.  Granite  Co..  177  Mass.  246,  68  N.  K 
1017,  61  L.  R.  A.  779.  "A  Ucense  in  rela- 
tion to  land  is  a  bare  authority  to  do  some 
act  or  series  of  acts  upon  the  land  of  another 
without  possessing  any  estate  therein."  Haz- 
elton  V.  Putnam,  3  Pin.  107,  54  Am.  Dec.  15a 
Accordingly  we  find  in  Wing  v.  Hall,  47 
Vt  182,  220,  where  the  question  arose  with 
reference  to  Interruption  of  adverse  posses- 
sion by  the  entry  of  a  licensee  of  the  defend- 
ant's grantor,  the  court  said:  "A  compliance 
with  the  plaintiiTs  fifth  request  would  have 
excluded  those  claiming  under  the  Perkins 
title  from  the  benefits  of  the  acts  done  by 
Richardson,  although  done  under  a  license 
from  Page,  and  this  would  have  been  error. 
The  acts  done  by  Richardson,  if  done  under 
a  Ucense  from  Page,  are  to  be  considered  the 
same  as  if  they  had  been  done  by  Page ;  and 
such  acts  would  enure  to  the  benefit  of  the 
party  holding  the  title  under  which  Page 
took  possession."  Occupation  of  the  visible 
and  noteworthy  character  here  described  by 
the  licensee  was  occupation  by  the  defendant 
within  the  meaning  of  section  1200,  Stats. 

[♦,  6]  II.  But  the  learned  circuit  court 
erred  as  to  the  remaining  40-acre  tract  in 
allowing  the  defendant  to  have  the  advan- 
tage of  a  tender  and  deposit  by  order  ex- 
tending the  time  within  which  to  make  the 
same  without  imposing  costs  upon  said  de- 
fendants as  a  condition,  of  granting  such 
favor.  It  is  contended  by  the  appellant  that 
the  court  was  without  power  to  extend  the 
time  fixed  by  section  1200,  supra.  We  can- 
not agree  with  this.  Power  is  expressly 
given  by  statute  to  extend  the  time  within 
which  any  proceeding  in  an  action  may 
be  taken  except  the  time  for  appealing  from 
a  Judgment  or  order.  Section  2831,  Stats. 
This',  however,  must  be  done  upon  such  terms 
as  may  be  Just,  and  where  the  extension  of 
time  will  operate  to  permit  an  act  or  de- 
fense not  theretofore  done  or  pleaded,  which 
will  absolutely  defeat  the  plaintitTs  action. 
Justice  would  ordinarily  require  that  the 
plaintiff's  costs  and  disbursements,  so  far  as 
this  second  40-acre  tract  is  concerned,  should 
be  paid  up  to  that  time,  thus  giving  the  plaln- 
tifF  an  opportunity  to  accept  the  tender  and 
discontinue  his  suit 

Judgment  la  affirmed 
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of  the  N.  W.  %,  and  reversed  as  to  tbe 
S.  E.  Mi  ot  the  N.  W.  U.,  and  as  to  the  lat- 
ter tract  the  canae  is  remanded  for  further 
proceedings  in  accordance  with  this  opinion ; 
tlie  appellant  to  recover  costs  in  this  court 


MADIX  ▼.  HOCHGRBVB  BREWING  C30. 
(Supreme  Coart  of  WiBconsin.     Oct  7,  1913.) 

1.  Master  Asn  Sebvaht  (|  88*)— Existence 
or  Relation  —  "Indefbrdknt  Contrao- 

TOB." 

An  "independent  contractor"  is  one  who, 
exercising  an  independent  employment  con- 
tracts to  do  work  without  control  by  bis  em- 
ployer, except  as  to  the  result,  the  most  sig- 
nificant indication  being  whether  the  employer 
has  the  right  of  control  no  matter  whether  it 
be  exercised,  and  other  characteristics  of  a 
contractor  are  that  he  is  responsible  for  the 
result  and  usually  does  the  work  for  a  specified 
turn  rather  than  by  the  time  employed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  144-lhl;  Dec.  Dig.  | 
88.* 

For  other  definitions,  see  Words  and  Pliras- 
es,  ToL  4,  pp.  3542,  8643;    vol.  8,  p.  7686.] 

2.  Masteb  anp  Sebvant  (}  88*)— Imjtjbies  to 
Sebvant— Actions— SuFFiciENCT  of  Evi- 
dence—Existence OF  Rbi^tion. 

A  mason  employed  to  hire  other  men  and 
perform  a  piece  of  work  according  to  the  em- 
ployer's plans,  subject  to  their  approval  in 
case  of  disagreement  at  a  stated  sum  per  hour, 
is  not  an  independent  contractor,  though  no 
dispute  arose  and  the  employer  exercised  no 
eoDtrol,  and  a  man  employed  by  him  is  a  serv- 
ant of  the  company  for  which  the  work  is  done. 
[Ed.  Note. — ^For  other  cases,  see  Master  and 
Serrant  Cent  Dig.  U  144-151;  Dec.  Dig.  i 
88.*] 

a  Masteb  and  Servant  (§§  204,  228*)— In- 
jimiEs  TO  Servant— A8S0MPT1ON  of  Risk— 

COXTBIBUTOBY    NEGI-IOENCE. 

That  a  case  falls  within  St  1911,  i 
1636—81,  prohibiting  any  person  employing  an- 
other from  providing  unsafe  ladders  or  other 
coDtrivances,  does  not  bar  the  defense  of  as- 
sumption of  risk  or  contributory  negligence  of 
the  servant 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  644-546,  670,  671;  Dec. 
Dig.  $3  204,  228.*I 

4.  Masteb  ano  Sebvant  (H  288,  289*)— Inju- 
ries 10  Servant— Actions— Questions  fob 

JUBT. 

Whether  a  servant  who  was  Injured  by  the 
&lling  of  a  ladder  on  which  be  was  descending 
bad  assumed  the  risk  or  was  guilty  of  contrib- 
ntory  negligence  A«2<),  "under  the  evidence,  to  be 
qoestions  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  li  1068-1090,  1092-1132; 


Dec.  Dig.  IS  288, 


•] 


Appeal  from  drcnlt  Court  Brown  County; 
Samnel  D.  Hastings,  Judge. 

Action  by  Isaac  Madlx  against  the  Hoch- 
greve  Brewing  Company  to  recover  damages 
for  personal  injuries.  From  a  Judgment  for 
defendant  plaintiff  appeals.  Reversed  and 
rananded  for  new  trlaL 

The  defendant  had  conducted  a  brewing 
business  for  a  number  of  years  previous  to 
1911,  during  which  time  it  had  found  it  nec- 


essary to  have  performed  for  It  considerable 
mason  work,  which  had  been  done  by  one 
Schmidt  under  substantially  the  following 
arrangement:  Schmidt  hired  and  discharged 
the  men  employed,  fixed  their  compensation 
and  hours  of  labor,  directed  them  during  the 
progress  of  the  work,  and  furnished  the  tools 
and  appliances  needed.  The  men  were  paid 
directly  by  the  defendant  and  it  paid 
Schmidt  75  cents  per  hour  for  his  services. 
The  material,  whether  ordered  by  Schmidt  or 
the  defendant  was  paid  for  directly  by  the 
latter.  It  also  appeared  that  Schmidt  did 
work  for  others  under  substantially  similar 
arrangements,  and  that  he  usually  kept  a 
crew  of  seven  or  eight  men  In  the  prosecution 
of  his  mason  work. 

In  1911  the  def^dant  desired  to  build  a 
new  boiler  house  and  install  some  new  boil- 
ers, and  it  became  necessary  to  take  out  the 
old  ones.  It  secured  plans  and  specifications 
for  such  work  from  architects  and  employed 
Schmidt  to  do  the  mason  work.  The  plans 
and  specifications  were  gone  over  with 
Schmidt  by  one  of  the  officers  of  the  defend- 
ant copies  given  liim,  and  he  fully  under- 
stood what  work  he  was  to  do.  Nothing  was 
said  as  to  his  compensation,  but  both  parties 
understood  that  It  was  to  be  the  same  as 
before,  namely,  75  cents  per  hour.  In  case 
of  a  disagreement  as  to  how  the  work  should 
be  done,  defendant  claimed  the  right  to  con- 
trol It,  though  no  occasion  had  arisen  In  the 
prosecution  of  this  work  to  ezerdse  such 
controL  Schmidt  took  his  crew  and  began 
the  work.  Before  it  was  completed  he  left 
It  and  did  some  work  for  another  party,  and 
during  the  latter  part  of  January  or  fore  part 
of  February,  1911,  returned  to  finish  the  work 
for  the  defendant  Plaintiff  had  been  hired 
by  Schmidt  some  three  or  four  days  previ- 
ous to  his  Injury,  which  occurred  February 
11,  1911.  He,  together  vdth  other  employte, 
had  been  ordered  upon  a  scaffold,  about  7 
feet  in  height  to  assist  in  putting  in  a  boiler 
front  A  ladder  about  10  feet  long  was  placed 
by  some  one  other  than  the  plaintiff  against 
the  scaffold  at  an  angle  of  about  30  degrees, 
so  that  nearly  3  feet  of  the  ladder  projected 
above  the  scaffold.  The  third  rung  of  the 
ladder  from  above  was  about  3  Inches  below 
the  surface  of  the  scaffold.  The  ladder  was 
made  of  wood,  had  no  shoes  or  points  on  the 
bottom,  and  stood  unfastened  on  a  somewhat 
moist  concrete  floor  that  sloped  very  slightly 
in  a  direction  parallel  with  the  rungs  of  the 
ladder.  The  men.  Including  the  plaintiff, 
used  the  ladder  in  going  upon  the  scaffold. 
When  the  work  thereon  was  finished,  plaii;- 
tlff  was  the  first  to  step  upon  the  ladder.  In 
doing  BO  he  put  his  foot  upon  the  third  rung 
from  the  top,  took  hold  of  the  top  of  the 
ladder  with  his  hands,  and  Just  as  he  was 
about  to  go  down  It  slipped  at  the  botton  and 
he  fell  and  was  injured. 

At  the  close  of  plaintiff's  case  the  court 
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granted  a  nonsuit  on  the  ground  that  Schmidt 
was  an  Independent  contractor,  and  hence 
no  relation  of  master  and  servant  was  shown 
between  plaintiff  and  defendant  From  a 
Judgment  entered  accordingly,  the  plaintiff 
appealed. 

Kaftan  &  Remolds,  of  Green  Bay,  for  ap- 
pellant Martin,  Martin  &  Martin,  of  Green 
Bay,  for  respondent 

VINJE,  J.  (after  stating  the  fitcts  as 
above).  [1]  The  first  question  presented  by 
the  appeal  is  the  correctness  of  the  trial 
court's  ruling  that  Schmidt  was  an  indepen- 
dent contractor  and  not  a  servant  or  agent 
of  the  defendant  The  evidence  upon  which 
the  ruling  was  based  is  not  in  conflict,  so 
it  resolves  itself  into  a  determination  of 
whether  or  not  the  correct  legal  conclusion 
was  drawn  from  the  undisputed  facts.  The 
definitions  of  the  term  "independent  contrac- 
tor" found  in  the  decisions  are  uniformly  in 
harmony  and  may  be  summarized  as  "one 
who,  exercising  an  Independent  employment 
contracts  to  do  a  piece  of  work  according  to 
'  his  own  methods  and  without  being  subject 
to  control  of  his  employer,  except  as  to  re- 
sult of  his  work."  Powell  t.  Virginia  Const 
Co.,  88  Tenn.  692,  18  S.  W.  691,  17  Am.  St 
Rep.  925 ;  Humpton  t.  Unterkicher,  97  Iowa, 
509,  66  N.  W.  776;  1  Thomp.  Neg.  f  622; 
Cooley,  Torts  (3d  Ed.)  p.  1098.  In  Carlson 
T.  Stocking,  91  Wis.  432,  65  N.  W.  58,  our 
own  court  defined  an  Independent  contractor 
as  "one  who,  •  •  •  undertakes  to  do 
specific  Jobs  of  work,  without  submitting 
himself  to  control  as  to  the  petty  details,  is 
an  independent  contractor."  A  number  of 
testa  have  been  suggested  as,  more  or  less  de- 
cisive of  determining  whether  a  given  rela- 
tion is  that  of  a  servant  or  agent  or  of  an 
Independent  contractor,  but  none  has  been 
found  that  can  be  regarded  as  wholly  satis- 
factory or  conclusive  as  applied  to  all  cases. 
The  most  significant  indicium  of  an  Indepen- 
dent contractor,  however,  is  his  right  to  con- 
trol the  details  of  the  work.  1  Thomp.  Neg. 
S  622;  Cooley,  Torts  (3d  Ed.)  1098.  If  such 
right  remains  in  the  employers,  whether  ex- 
ercised or  not,  the  relation  will  be  held,  in 
the  absence  of  other  controlling  circum- 
stances, to  be  that  of  master  and  servant  or 
principal  and  agent  and  not  of  employer  and 
independent  contractor.  1  Thomp.  Neg.  i 
629;  Singer  Mfg.  Co.  v.  Rahn,  132  U.  S.  518, 
10  Sup.  Ct  175,  33  L.  Ed.  440;  Atlantic 
Transport  Co.  v.  Coneys,  82  Fed.  177,  28  C. 
C.  A.  388;  Pickens  &  Plummer  v.  Dlecker,  21 
Ohio  St  212,  8  Am.  Rep.  55;  Hardaker  v. 
Idle  Dlst  Co.,  U  R.  1  Q.  B.  Div.  336 ;  Gold- 
man V.  Mason  (aty  Ct  Brook.)  2  N.  T.  Supp. 
337;  Linnehan  v.  Rollins,  137  Mass.  123,  50 
Am.  Rep.  287;  Norwalk  Gaslight  Co.  v. 
Borough  of  Norvfalk,  63  Conn.  495,  28  Aa 
32.  Thus  In  Atlantic  Transport  Co.  v.  Co- 
neys, supra,  the  court  said:  "The  tendency  of 
modem  decisions  is    *    *    *    not  to  regard 


aa  essential,  or  an  absolute  test,  so  much 
what  the  owner  actually  did  when  the  work 
was  being  done  aa  what  be  bad  a  right  to 
do."  And  in  Hardaker  v.  Idle  District  Coun- 
cil, supra,  the  court  through  Rigby,  Ia  J., 
said:  "It  is  this  unlimited  right  of  control, 
whether  actually  exercised  or  not,  wblch,  in 
my  opinion,  is  the  condition  for  Inferring  the 
responsibility  of  a  master."  Page  353.  And 
in  Pickens  &  Plummer  v.  Dlecker,  supra,  it 
was  pointed  out  that  it  was  not  necessary 
that  the  employer  should  in  fact  exercise  con- 
trol. It  was  suflldent  if  he  bad  authority  to 
do  so,  and  the  fact  that  the  employer  chose 
to  leave  the  details  to  the  servant  because 
of  the  confidence  in  his  ability  and  knowl- 
edge of  the  work  to  do  what  was  proper 
was  ImmateriaL  In  Unnehan  v.  Rollins,  su- 
pra, InstructlonB  to  the  effect  that  "it  is  the 
possession  of  the  right  of  interference,  the 
right  of  control,  that  puts  upon  a  party  the 
duty  of  seeing  that  the  person  who  stands 
in  that  relation  does  his  duty  properly,"  and 
"the  absolute  test  is  not  the  exercise  of  power 
of  control  but  the  right  to  exercise  power  of 
control,"  were  approved  upon  appeal.  Other 
significant  characteristics  of  an  independent 
contractor  are  that  he  is  usually  engaged  in 
carrying  on  an  independent  emilHoyment  or 
business  and  customarily  contracts  to  do  a 
given  piece  of  work  for  a  specified  sum  of 
money  and  is  responsible  for  the  result 
thereof,  while  a  servant  usually  works  by  tbe 
hour,  day,  week,  or  month  and  is  not  respon- 
sible for  the  result  of  the  work  beyond  per- 
forndng  his  own  labor  in  a  workmanlike 
manner. 

[2]  Applying  these  principles  and  tests  to 
the  case  before  us,  we  find  that  Schmidt  was 
working  for  stated  wages ;  that  the  ultimate 
right  of  direction  and  control  was  reserved 
in  the  defendant;  that  Schmidt  was  not  re- 
sponsible for  any  specified  result  and  might 
have  been  discharged  at  any  time  without 
breach  of  contract;  that  his  discharge  would 
operate  to  discharge  the  men  hired  by  Urn ; 
that  the  defendant  might  stop  the  work  at 
any  time  or  materially  change  the  plan  or 
extent  thereof  without  in  any  way  rendering 
Itself  liable  to  Schmidt  for  any  damages. 
The  only  two  significant. Indida  that  Schmidt 
sustained  the  relation  of  an  independent  con- 
tractor were  that  he  undoubtedly  had,  up  to 
the  time  of  plalntltTs  injury,  actually  con- 
trolled the  details  of  the  work  and  waa  car- 
rying on  tbe  business  of  a  mason.  But  when 
all  the  circumstances  of  the  manner  in  which 
the  work  was  done  are  considered,  and  It  is 
remembered  that  the  defendant  claimed  the 
right  to  determine  how  the  work  should  be 
done  in  case  of  a  disagreement,  though  sudi 
right  had  not  been  exercised,,  it  must  be 
held,  within  the  above  authori'tiee  and  the 
rule  announced  in  the  case  of  Rankel  ▼.  Buck- 
staff-Edwards  Co.,  138  Wis.  442,  120  N.  W. 
269,  20  L.  R.  A.  (N.  S.)  1180,  that  Schmidt 
was  a  servant  and  not  an  independent  con- 
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tractor.  The  latter  case  Is  almost  Identical 
with  the  present  one.  By  a  reference  to  the 
printed  case  therein,  It  will  be  seen  that 
HeidUnger  was  a  carpenter  and  bnllder  and 
held  himself  out  as  a  contractor  In  that  Une 
of  work  jnst  as  Schmidt  did  In  mason  work 
In  the  case  at  bar.  See,  also,  Blronx  t. 
Baum,  137  Wla  197,  118  N.  W.  533,  10  L.  R. 

A.  (N.  S.)  332,  and  Murphy  v.  Herold  Com- 
pany, 137  Wis.  609,  119  N.  W.  284.  Both  on 
principle  and  authority,  therefore,  it  must  be 
held  that  the  trial  court  erred  when,  it  di- 
rected a  nonsuit  on  the  ground  that  Schmidt 
was  an  Independent  contractor.  Upon  the 
evidence^  as  it  stood  at  the  close  of  plalntlfTs 
case,  the  trial  court  should  have  held  that 
the  relation  of  master  and  servant  existed 
between  defendant  and  Schmidt.  For  ex- 
haustive notes  on  the  subject  of  what  con- 
stitutes an  Independent  contractor,  see  65  L. 
R.  A  445,  and  17  L.  B.  A  (N.  S.)  371. 

«,  4]  It  is  urged  that  the  court  should 
hold  as  a  matter  of  law  that  plaintiff  was 
guilty  of  contributory  negligence  or  assumed 
the  risk,  and  hence  Qie  nonsuit  was  properly 
granted;  that  the  ladder  was  a  simple  ap- 
pliance whose  condition  and  position  was  eas- 
ily ascertainable;  and  that  plalnttfT  should 
have  stepped  lower  than  the  third  rung  in 
starting  to  descend.  The  evidence  showed 
plaintiff  was  the  last  of  several  men  to  go  up 
and  the  first  to  come  down.  The  case,  there- 
fore^ falls  within  section  1636—81,  Stats. 
1911,  but  that  does  not  bar  the  defense  of 
assumption  of  risk  or  contributory  negli- 
gence. Koepp  T.  National  Enameling  & 
Stamping  Co.,  151  Wis.  302,  139  N.  W.  179 ; 
Van  Dinter  v.  Worden-Allen  Co.,  153  Wis. 
533,  142  N.  W.  122;  Ives  v.  South  Buffalo 
Ry.  Co.,  201  N.  Y.  271.  94  N.  B.  431,  34  L. 

B.  A.  (N.  S.)  162,  Ann.  Gas.  1912B,  156.  The 
court  cannot  say,  however,  under  the  evi- 
dence, either  that  he  assumed  the  risk  or 
that  he  was  guUty  of  contributory  negligence. 
Those  are  Jury  questions,  and  as  there  must 
be  a  new  trial  we  forbear  to  comment  upon 
the  degree  of  persuasiveness  of  the  proof 
touching  them. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trlaL 


TOWN  OF  POLK  v.  RAILROAD  COMMIS- 
SION OP  WISCONSIN. 
(Supreme  Court  of  Wisconsin.    Oct.  7,  1913.) 

I.  Railboads  (I  99*)— Abolition  or  Gradb 
Cbossinos— Liability  fob  Cost— Statutes. 
Under  Laws  1909,  c.  540.  as  amended  by 
Uw»  1911,  c  191,  being  St.  1911,  H  1797-12e 
to  1797-1^,  authorizing  the  Railroad  Com- 
mission to  order  substitution  for  a  grade  cross- 
ing of  one  not  at  grade,  where  public  safety  re- 
quires it,  and  providing  that  It  shall  fix  the 
proportion  of  the  cost  to  be  paid  by  the  rail- 
roads and  municipalities  in  interest,  and  in  do- 
ing so  may  order  the  amount  so  apportlbned  to 
be  paid  by  the  parties  against  which  the  apr 
portionment  is  made,  the  power  to  apportion 


and  order  payment  implies  that  the  parties 
shall  be  liable  for  the  amount  apportioned 
against  them. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  293-295,  297-304;  Dec.  Dig.  { 
99.*] 

2.  Railboads  (f  99*)— Abolition  or  Obadk 
Cbossings— Repeal  or  Statutes. 

Laws  1909,  c.  540,  as  amended  by  Laws 
1911,  c.  191,  being  St.  1911,  §f  1797— 12e  to 
1797— 12j,  authorizing  the  Railroad  Commis- 
sion, when  public  safety  requires  it,  to  order 
substitution  for  a  grade  crossing  of  one  not  at 
grade  and  to  apportion  the  cost  between  the 
railroads  and  municipalities  in  interest,  if  in 
conflict  with,  being  aU:o  later,  prevails  over,  to 
the  extent  of  the  conflict,  section  1836,  requir- 
ing railroads  to  restore  to,  and  maintain  in 
their  former  condition,  highways '  which  they 
cross;  section  1299hl  requiring  the  company, 
when  a  liighway  crosses  an  existing  railroad,  to 
grade  and  maintain  at  its  expense  the  portion 
of  the  highway  passing  over  its  tracks,  and  sec- 
tion 1797— 12d  providing  for  maintenance  of 
safety  devices  at  grade  crossings. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  If  293-295,  297-304;  Dec  Dig.  { 
99.*] 

3.  Railboads  ({  99*)— Abolition   or  GbAdb 
Crossings — Statutes— Police  Poweb. 

Laws  1909,  c.  540,  as  amended  by  Laws 
1911,  c.  191,  being  St  1911,  {(  1797— 12e  to- 
1797— 12J,  authorisine  the  Railroad  Commis- 
sion, when  public  safety  requires  it  to  order 
substitution  for  a  grade  crossing  of  one  not  at 
grade  and  to  apportion  the  cost  between  the 
railroads  and  municipalities  in  interest  is  with- 
in the  police  power  and  infringes  no  provision 
of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |{  293-295,  297-304;  Dec  Dig.  i 
99.*] 

Appeal  from  Circuit  Court,  Dane  County; 
E.  Ray  Stevens,  Judge. 

Action  by  the  Town  of  Polk  against  the 
Railroad  Commission  of  Wisconsin.  From 
an  order  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  aptieals.    Affirmed. 

O'Meara  ft  O'Meara,  of  West  Bend,  for  ap- 
pellant Walter  O.  Owen,  Atty.  Gen.,  and 
Walter  Drew,  Deputy  Atty.  Gen.,  for  respond- 
ent 

BARNES,  J.  The  plaintiff  brought  this 
action  to  set  aside  so  much  of  an  order  of  the 
Railroad  Commission  as  required  It  to  pay 
10  per  cent  of  the  cost  of  constructing  an 
overhead  crossing  over  the  tracks  of  the  Chi- 
cago, Milwaukee  &  St  Paul  Railway  Com- 
pany and  of  the  Minneapolis,  St  Paul  &  Sault 
Ste.  Marie  Railway  Cbmpany,  which  passed 
over  one  of  the  highways  of  the  plaintiff  In 
such  dose  proximity  to  each  other  that  but 
one  bridge  was  required  for  both.  The  de- 
fendant demurred  to  the  complaint  Front 
an  order  sustaining  the  demurrer,  plaintiff 
appeals. 

The  appellant  contends:  (1)  That  at  com- 
mon law  the  duty  of  i^ndering  a  highway 
safe  that  was  crossed  by  a  railroad  rested 
on  the  railroad  company,  and  that  no  part  of 
the  expense  of  placing  or  keeping  It  in  such 
condition  was  chargeable  to  the  nmnicipallty 


*For  other  ewas  see  luna  topio  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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In  which  tile  highway  was  located;  (2)  that 
under  sections  1836,  1299hl.  and  1797— 12d, 
Stats.,  the  same  duty  Is  imposed  by  statute; 
and  (3)  that,  It  being  the  dul7  of  the  rail- 
road compaides  here  Involved  to  keep  the 
crossings  safe  for  public  travel,  no  part  of 
the  expense  of  buUdlng  the  overhead  crossing 
could  be  charged  against  the  appellant  town. 

The  Commission  Justifies  Its  action  under 
chapter  B40,  Laws  of  1909,  as  amended  by 
chapter  191,  Laws  of  1911,  being  sections 
1797— 12e,  f,  g,  h,  1,  and  J,  Stats.  1911.  These 
statutes  among  other  things  authorized  the 
Railroad  Commission  to  order  the  substitution 
of  a  crossing  not  at  grade  for  one  that  was, 
where  the  public  safety  required  such  sub- 
stitution. It  further  provided:  "The  Com- 
mission shall  fix  the  proportion  of  the  cost 
and  expense  of  such  alteration  •♦•  in- 
cluding the  damages  to  any  person  whose 
land  Is  taken,  and  the  special  damages  which 
the  owner  of  any  land  adjoining  the  public 
street  or  highway  shall  sustain  by  reason  of 
such  change  In  the  grade  of  such  street  or 
highway,  •  •  •  to  be  paid  by  the  rail- 
road company  or  companies,  and  the  munici- 
pality or  munioipalitiet  in  interest.  In  fix- 
ing such  proportion  the  Commission  may  or- 
der the  amount  of  such  cost  and  expense  and 
damages  so  apportioned  to  be  paid  by  the 
parties  against  which  the  apportionment  shall 
be  made." 

ri]  The  Railroad  Commission  proceeded 
under  and  followed  this  statute.  No  com- 
plaint is  made  about  the  amount  assessed 
against  the  town,  if  the  right  existed  to  as- 
sess anything.  The  statute  attempted  at 
least  to  confer  that  right  in  very  plain  lan- 
guage. The  power  to  apportion  the  cost  of 
the  Improvement  and  to  order  the  railroad 
company  and  the  municipality  to  pay  the 
amount  so  assessed  clearly  Implies  that  the 
parties  against  whom  the  assessment  Is 
made  shall  be  liable  for  the  amount  thereof. 
Else  the  making  of  the  apportionment  and 
order  which  the  statute  provides  for  would 
be  an  idle  ceremony. 

[2]  We  do  not  think  that  there  is  any  real 
conflict  between  the  statutes  relied  on  by  ap- 
pellant and  the  one  under  which  the  Commis- 
sion proceeded. 

Section  1836,  Stats.,  requires  railway  com- 
panies to  restore  highways  which  they  cross 
to  their  former  state*  or  to  such  condition 
that  their  usefulness  will  not  be  materially 
impaired,  and  to  thereafter  maintain  them  In 
such  condition.  This  was  at  best  a  safety 
statute  in  a  limited  sense  only.  It  did  not 
prohibit  grade  crossings,  provided  the  sur- 
face of  the  highway  was  restored  to  substan- 
tlally  the  same  condition  in  which  it  was 
before  the  crossing  was  made.  If  a  crossing 
at  grade  would  leave  any  depression  or  eleva- 
tion in  the  road  at  the  point  of  crossing 
that  would  materially  Impair  its  use  and  It 
was  necessary  to  cross  aboVe  or  below  grade 
in  order  to  avoid  such  a  conditloQ,  it  was 


undoubtedly  the  duty  of  the  railroad  com- 
pany to  do  so.  It  was  not  obliged  to  cross 
above  or  below  the  surface  simply  because 
it  would  obviate  crossing  accidents  to  do  so. 

Section  1299hl  provides  that,  when  a  high- 
way crosses  an  existing  railroad,  the  railway 
company  shall  grade  and  maintain  at  Its  own 
expense  the  portion  of  the  highway  which 
I)asses  over  its  tracks. 

Section  1797 — 12d  provides  for  the  main- 
tenance of  safety  devices,  such  as  gates,  flag- 
men, or  electric  beUs  at  grade  crossings. 
None  of  these  statutes  deal  with  the  separa- 
tion of  grades  for  the  purpose  of  Insuring 
the  safety  of  travelers.  If  there  is  a  con- 
flict between  these  statutes  and  the  one 
under  which  the  Railroad  Commission  acted, 
the  latter  statute  would  prevail  and  implied- 
ly repeal  so  much  of  the  earlier  statutes  as 
was  in  conflict  with  it,  without  a  repealing 
clause.  As  a  matter  of  fact  chapter  540, 
Laws  of  1909,  contains  a  repealing  danse, 
but  the  amendment  of  1911  does  not.  It 
was  also  passed  after  the  enactment  of  the 
statutes  relied  on  by  appellant  Besides, 
chapter  540,  Laws  of  1909,  as  amended,  spe- 
dflcally  provides  for  the  abolition  of  grade 
crossings  In  certain  cases,  and.  If  it  did  con- 
flict with  general  provisions  relating  to  safety 
devices.  It  would  prevail  over  such  provi- 
sions. Hite  V.  Keene,  137  Wis.  626,  119  N. 
W.  303 ;  Jones  v.  Broadway  Roller  Rink.  136 
Wis.  595,  118  N.  W.  170,  19  L.  R.  A.  (N.  S.) 
907;  State  ex  rel.  ▼.  Hobe,  124  Wis.  8.  102 
N.  W.  350;  State  ex  reL  v.  Hobe,  106  Wis. 
411,  82  N.  W.  336. 

[3]  The  statute  under  consideration  does 
not  conflict  with  any  constitutional  provision. 
Indeed,  no  claim  is  made  that  it  does.  The 
Legislature  in  the  exercise  of  its  police  pow- 
er had  a  perfect  right  to  enact  the  law.  The 
frequency  of  accidents  at  grade  crossings  is 
notorious  and  the  number  of  victims  is  ap- 
palling. The  aim  of  the  statute  is  to  lessen 
the  number  of  these  casualties.  We  believe 
that  no  court  has  held  tbiat  the  legislative 
power  here  exercised  did  not  exist  Where 
the  question  has  been  raised,  the  courts  have 
uniformly  held  that  it  did  exist  New  York 
&  N.  B.  R.  Co.  V.  Bristol,  151  U.  S.  556,  14 
Sup.  Ct  437,  38  L.  Ed.  269;  Woodruff  v.  Rail- 
way Co.,  59  Conn.  63,  20  Atl.  17;  Morris  v. 
Indianapolis  <Ind.)  94  N.  E.  705;  Matter  of 
Boston  &  Albany  R.  R.  Co.,  64  App.  Dlv. 
257,  72  N.  Y.  Supp.  32,  affirmed  170  N.  Y. 
619,  63  N.  B.  1116;  Norwood  v.  Railroad 
Co.,  161  Mass.  259,  264,  37  N.  B.  199. 

It  was  neither  inequitable  nor  illegal  to 
require  the  owners  of  the  three  public  high- 
ways involved  to  contribute  to  the  expense  of 
the  overhead  crossing.  Norwood  v.  Railroad 
Co.,  supra ;  Doollttle  v.  Branford,  59  Conn. 
402,  22  Aa  336;  Railroad  Company's  Ap- 
peal, 62  Conn.  627,  26  AtL  122;  Matter  of 
Boston  &  Albany  R.  R.  Co.,  supra;  Matter 
of  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  136  App.  Div. 
760,  121  N.  X.  Supp.  624;   Boston  &  Maine 
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B.  R.  Co.  V.  Concord,  69  N.  H.  91,  44  Aa 
808;  In  re  Westborough,  169  Mass.  495,  48 
N.  E.  763.  By  Implication  at  least.  If  not 
expressly,  the  statute  under  consideration 
was  held  valid  In  City  of  Superior  v.  Roemer, 
141  N.  W.  250,  255,  although  It  Is  only  fair  to 
remark  that  it  was  not  necessary  to  a  deci- 
sion of  that  case  to  so  hold.  We  are,  how- 
ever, entirely  at  a  loss  to  know  what  con- 
sUttitional  provision  would  be  Infringed  by  a 
legislative  act  requiring  a  municipality  to  bear 
a  part  of  the  expense  of  changing  a  grade 
crossing  to  one  not  at  grade. 
Order  afBrmed. 


KELLEHER  v.  REEDAIi  et  aL 
(Supreme  Court  of  Wisconsin.     Oct.  7,  1913.) 

1.  Mecrakics'    Likns    (I   40*)— Liens    ttfon 

AOBICULTUBAL  LARD. 

St  1911, 1  8314,  after  providing  for  several 
classes  of  liens,  declares  that  every  person  who, 
u  principal  contractor,  does  or  causes  to  be 
done  any  manual  labor  on  land  for  the  purpose 
of  preparing  it  for  use,  shall  have  a  like  lien, 
sobject  to  the  same  provisions,  as  the  liens  be- 
fore provided  for.  Held  that,  as  the  Legisla- 
ture expressly  gave  liens  for  materials  in  the 
previous  cases,  the  expression  "manual  labor" 
restricts  the  scope  of  liens  upon  land,  and  the 
contractor  is  not  entitled  to  liens  on  materials 
nsed  in  preparing  land  for  use. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Dec  Dig.  |  40.*] 

2.  Mechanics'  Lncns  (J  97*)— Suboontrac- 

TOBS'   LntNS— EXTBNT   OF  LiXN. 

Broadly  speaking,  the  lien  remedy  given  to 
t  subcontractor  is  not  to  be  held  to  extend  be- 
yond the  right  given  the  principal  contractor, 
unless  so  provided  by  statute. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  §  129;    Dec.  Dig.  J  97.*] 

3.  MioHAincB'   Liens  (i  40*)— Suboontbao- 
TOBs'  Liens— Scope  or  Lien. 

As  principal  contractors  have  no  lien  under 
St.  1911,  i  3314,  for  materials  used  in  prepar- 
ing land  for  use  as  such,  a  subcontractor  is  not, 
under  section  3315,  providing  that  every  per- 
son who,  as  a  subcontractor  of  a  principal  con- 
tractor, performs  any  work  or  furnishes  any 
materials  in  any  of  tiie  cases  mentioned  in  the 
preceding  section,  shall  have  a  lien,  entitled  to 
a  lien  for  materials  furnished  in  preparing  the 
land  for  use  as  such ;  the  measure  of  the  sub- 
contractor's lien  being  that  of  his  principal,  it 
being  obvious  that  the  Legislature  did  not  in- 
tend to  give  him  a  remedy,  for  it  left  the  prin- 
cipal remediless. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Dec  Dig.  {  40.*] 

Appeal  from  Circuit  Court,  Price  County; 
G.  N.  Risjord,  Judge. 

The  action  is  by  a  sub-contractor  to  recov- 
er for  dynamite  sold  a  principal  contractor 
for  use,  and  used  by  the  latter.  In  clearing 
land  for  defendants,  and  to  enforce  payment 
by  a  Uen  on  the  land.  Defen,dant8  demurred 
to  the  complaint  for  insuffldency.  The  de- 
murrer was  overruled  and  defendants  ap- 
pealed. 

W.  K.  Parkinson,  of  Phillips,  for  appel- 
lants. Barry  &  Barry,  of  Phillips,  for  re- 
spondent 


MARSHALL,  J.  [1]  It  is  conceded,  as 'the 
fact  Is,  that  a  claim  for  material  furnished 
to  a  sub-contractor  to  be  used  in  preparing 
land  for  use,  as  such,  is  not  llenable  unless 
the  written  law  so  provides.  So  we  must 
turn  thereto  for  an  answer  to  the  question 
of  whether  the  trial  court  erred  in  rendering 
Judgment  in  plaintiff's  favor. 

The  statute,  section  3314,  provides  that: 

"Every  person  who,  as  principal  contrac- 
tor, does  or  causes  or  procures  to  be  done  any 
manual  labor  on  land,  for  the  purpose  of 
preparing  such  land  for  use  as  such,  shall 
have  a  like  lien  upon  such  land,  subject  to 
the  same  provisions  and  attaching  to  the 
same  Interests  as  the  lien  hereinbefore  pro- 
vided for." 

It  will  be  seen,  at  a  glance,  that  liens  for 
the  preparation  of  land  "for  use  as  such"  are 
allowed  within  very  narrow  limits.  The 
statute  gives  a  lien  for  "work  or  labor"  ^nd 
for  "ftiaterial"  in  seven  classes  of  cases,  fol- 
lowed by  the  quoted  language  restricting 
liens  in  the  particular  class  to  labor,  and  to 
a  particular  kind  of  labor,  to  wit:  "Manual 
labor."  We  cannot  escape  the  conclusion 
that  the  Legislature,  in  making  a  claim  for 
material  llenable  in  numerous  cases  and  re- 
stricting the  statutory  favor  to  "manual  la- 
bor" in  the  particular  class  so  plainly,  did 
not  intend  to  give  a  lien  as  broad  in  the  lat- 
ter as  in  the  former,  that  no  permissible 
scope  of  Judicial  construction  would  Justi- 
fy the  court  in  going  contrary  thereto. 

[2,  3]  Counsel  confidently  point  to  the  lan- 
guage of  section  3315,  extending  the  right  to 
the  lien  remedy  for  work  or  material  in  any 
of  the  cases  mentioned  In  section  3314,  sub- 
ject to  specified  conditions,  to  sub-contractors, 
but  It  is  hardly  reasonable  to  suppose  the 
Legislature  intended  to  give  the  right  of  a 
lien  remedy  to  the  latter  in  cases  where  the 
former  has  no  such  remedy.  The  general 
rule  is  that,  a  sub-contractor  will  not  be  held 
to  have  the  special  remedy,  where  there  is 
no  such  favor  for  the  principal  contractor. 
That  is  a  rule  of  construction.  The  Legis- 
lature could  provide  otherwise,  but  it  would 
be  BO  out  of  harmony  with  equality  in  the 
treatment  of  creditors,  that  it  would  take 
pretty  plain  language  to  warrant  holding 
that  the  Legislature  intended  such  a  result. 
The  court  would  rather  read  the  contrary 
out  of  a  statute  by  construction  than  other- 
wise, in  case  of  there  i)eing  obscurity  fairly 
permitting  it  In  this  case,  it  is  consider- 
ed that  the  words  of  section  3315  "in  any 
of  the  cases  mentioned  in  the  preceding  sec- 
tion" were  intended  to  confer  the  right  to 
a  lien  remedy  on  the  sub-contractor  class 
within  the  limitations  of  the  right  granted  to 
the  principal  contractor,  that  where  the  lat- 
ter are  favored  with  such  a  remedy  as  to 
material  as  well  as  work,  the  former  should 
enjoy  a  like  favor,  and  where,  in  one  case, 
the  remedy  is  restricted  to  manual  labor  it 


*Vor  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-Mo.  Series  &  Rep'r  IndexM 
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sbould  be  likewise  restricted  In  tbe  other. 
Generally  speaking,  unless  otherwise  provid- 
ed by  tbe  written  law,  tbat  tbe  Hen  remedy 
given  to  a  sub-contractor  Is  not  to  be  beld  to 
extend  beyond  tbe  rigbt  given  to  the  princi- 
pal contractor,  unless  so  provided  In  such 
law.  Is  quite  elementary.  Slebrecbt  v.  Ho- 
gan,  99  Wis.  437,  76  N.  W.  71;  Seeman  v. 
Blemann  et  al.,  108  Wis.  365,  378,  84  N.  W. 
490.  True,  that  Is  not  to  be  so  applied  as 
to  avoid  tbe  express  words  of  a  statute,  as 
said  In  Taylor  v.  Dall  Lead  &  Zinc  Co.,  131 
Wis.  348,  111  N.  W.  490,  but  where  tbe  writ- 
ten law  In  respect  to  tbe  matter  is  open  to 
construction  by  reason  of  obscurity,  spring- 
ing from  uncertainty  of  literal  sense  or  oth- 
erwise, to  not  extend,  by  construction,  tbe 
lien  remedy  to  sub-contractors  beyond  the 
scope  thereof  to  principal  contractors,  would 
seem  to  more  certainly  harmonize  t^th  the 
legislative  will  than  one  which  does. 

The  order  ia  reversed,  and  tbe  cauSe  re- 
manded for  further  proceedings  according  to 
law. 


JOHN  DEERE  PLOW  CO.  OF  MOLINB  v. 

EDGAR  FARMER  STORE  CO.  et  aL 
(Supreme  Court  of  Wisconsin.    Oct.  7,  1918.) 

1.  Sales  (§  454*)  — "CoNDmoNAIl,SALKS"  — 
CoNTBACT. 

A  contract  whereby  a  seller  delivered 
goods  to  defendant,  Stipulating  tbat  title  and 
ownership  should  remain  in  it  until  the  price 
sbould  be  paid,  and  tbat  tbe  seUer  should  be 
entitled  to  possession  whenever  it  might  feel 
insecure,  or  if  the  defendant  should  became  in- 
solvent, the  defendant  to  vigorously  canvass  the 
trade  for  the  various  kinds  of  goods  delivered, 
is  one  of  conditional  sale,  which  is  recognized 
by  St.  1911,  J  2317  as  valid. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  1324,  1325,  1333,  1334 ;  Dec.  Dig.  S 
454.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1408-1410.] 

2.  Sales  (|  474*)— CoNDrrioifAL  Sales— Va- 
lidity OF  Contract. 

A  contract  of  conditional  sale  whereby  tbe 
sel)er  of  goods  delivers  possession  to  the  buyer, 
but  retains  title  and  the  right  to  retake  posses- 
sion in  case  of  default,  is  not,  in  the  absence 
of  actual  fraud,  invalid  as  to  creditors  of  the 
buyer,  for  St.  1911,  i  2317.  requires  the  record 
of  such  contract,  and  the  buyer  is  not  permit- 
ted to  transfer  title  without  delivery,  as  in  case 
of  a  secret  chattel  mortgage. 

{Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1391-1402;    Dec.   Dig.  {  474.*] 

3.  Bankbuptct    (J    165*)  —  "Pbefkbbnok" — 
What  Consttttjtes. 

A  conditional  contract  of  sale,  whereby  a 
seller  of  goods  was  allowed  to  retake  possession 
in  case  of  the  buyer's  default  or  bankruptcy,  is 
not  an  unlawful  "preference"  under  Bankrupt 
Act  July  1,  1898.  c.  541,  J  60,  30  Stat.  562  (U. 
S.  Comp.  St.  1901,  p.  3445);  tbe  bankrupt 
buyer  not  transferring  any  property  or  securing 
any  antecedent  debt. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  §§  259,  260,  266 ;  Dec.  Dig.  |  165.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6.  pp.  5498,  5499 ;    vol.  8,  p.  7759.] 


4.  Bankrtjptot  (§  140*)— OoKDmowAi.  SAi.Ka 

—Contracts— VALiDrxT. 

Where  a  conditional  contract  of  sale  was 
not  recorded  in  accordance  with  St.  1011,  | 
2317,  providing  tbat  no  contract  by  which  the 
title  is  to  remain  in  the  vendor  shall  be  valid 
against  those  not  having  notice  unless  it  t>e  in 
writing  and  filed  in  the  office  of  the  city  clerk, 
until  shortly  before  the  seller  brought  replevin, 
the  seller's  right  to  po8se?sion  cannot  be  de- 
feated, in  favor  of  other  creditors  of  the  buyer 
who  became  a  bankrupt;  it  appearing  that  no 
creditor  was  misled  by  the  sefler's  niilure  to 
file  the  contract  and  none  had  any  specific  in- 
terest therein. 

[Ed.  Note.— For  other  cases,  see  Bankraptcyf 
Cent.  Dig.  »  198>  199,  219,  226;  Dec  Dig. 
i  140.*] 

Appeal  from  Ulrciilt  Court,  Marathon 
County;   A.  H.  Reid,  Judge. 

Replevin  by  tbe  Jolin  Deere  Plow  Com- 
pany of  Mollne  against  the  Edgar  Farmer 
Store  Company,  a  bankrupt,  and  Gustav  Her- 
mann, trustee  in  bankruptcy  thereof.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

Tills  is  an  action  of  replevin  brought  by 
the  plaintiff  to  obtain  possession  of  proper^ 
conditionally  sold  to  defendant  upon  tbe 
ground  tbat  defendant  became  bankrupt,  and 
therefore  entitled  plaintiff  to  retake  the 
property  under  the  terms  and  conditions  of 
the  contract  of  sale. 

On  November  16,  1911,  the  Jolin  Deere 
Plow  Company,  plaintiff,  sold  to  tbe  Edgar 
Farmer  Store  Company,  the  defendant,  certain 
farm  machinery  to  be  resold  at  retail  by  the 
defendant  Tbe  contract  of  sale  contained 
tbe  following  conditions: 

.  "4.  That  tbe  title  to  and  ownership  of  all 
goods  shipped  under  this  contract  shall  remain 
vested  In  the  John  Deere  Plow  Company  of 
Mollne,  111.,  until  tbe  price  thereof  shall  be 
paid  in  cash,  and  until  all  notes  given  therefor 
and  to  be  given  under  this  contract,  are  paid 
and  the  said  John  Deere  Plow  Company  of 
Mollne  shall  be  entitled  to  possession  of  the 
same  whenever  the  said  John  Deere  Plow 
Company  of  Mollne  may  feel  insecure,  or 
when  I  or  we  may  become  insolvent  or  bank- 
rupt; but  nothing  In  this  contract  shall  be 
deemed  as  releasing  me  or  us  froim  my  or 
our  obligation  to  pay  for  said  goods  and  all 
notes  hereby  contemplated." 

"15.  Tbe  undersigned  agrees  to  vigorously 
canvass  the  trade  in  tbe  vicinity  of  bis  or 
their  town  for  the  different  kinds  of  goods 
specified  In  order  of  this  date,  and  not  to  sell 
to  any  parties  outside  of  tbe  territory  nam- 
ed." 

A  considerable  term  of  credit  was  extend- 
ed in  the  contract  On  December  4,  1911, 
tbe  contract  was  accepted  by  tbe  plaintiff. 
In  February,  1912,  tbe  goods  were  received 
by  the  defendant  and  placed  with  Its  stock 
in  trade  for  sale.  None  of  the  articles  ex- 
cept one  mower  were  sold.  On  April  1, 1912, 
defendant  company's  directors  sent  out  a 
financial  statement  of  said  company  to  all  Its 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Kay-No.  Series  &  Rep'r  Indexes 
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credltoTS,  tncladlng  the  plaintiff,  showing 
that  it  was  In  falling  drcnmstances.  On 
April  3,  1912,  plaintiff's  representative  de- 
manded possession  of  the  property  purchased 
under  the  contract,  and  still  in  defendant's 
possession,  but  defendant  refused  to  tnm  it 
over  as  demanded.  Up  to  this  date  neither 
the  contract  nor  copies  thereof  had  been  filed 
with  the  proper  town  derk.  On  April  4, 
1912,  the  contract  was  filed  with  the  proper 
town  clerk,  and  after  such  filing  of  the  con- 
tract the  plaintiff's  representative  again  de- 
manded return  of  the  property  and  was 
again  refused  delivery  thereof  by  defendant 
On  April  5,  1912,  the  plaintiff  caused  the 
property  to  be  seized  by  writ  of  replevin.  On 
April  6,  1912,  involuntary  petition  In  bank- 
ruptcy against  the  defendant  company  was 
filed,  and  it  was  adjudged  a  bankrupt  on 
April  8,  1912.  On  May  15,  1912,  defendant 
Gustav  Hermann  qualified  as  trustee. 

Some  of  the  creditors  extended  credit  be- 
fore and  some  after  the  making  of  the  con- 
tract herein  mentioned.  The  court,  among 
other  things,  found  that  at  the  time  of  the 
filing  of  the  contract  by  plaintiff  on  April 
4th  the  defendant  company  was  and  had 
lieen  for  some  time  prior  thereto  insolvent, 
which  fact  had  been  known  to  plaintiff ;  that 
the  times  for  payment  stipulated  in  the  con- 
tract did  not  depend  upon  sales,  nor  was 
there  any  provision  made  for  paying  over 
or  keeping  separate  from  other  firm  moneys 
the  proceeds  of  such  sales,  nor  was  there  any 
provision  stipulating  that  defendant  should 
not  use  sncb  proceeds  as  it  did  its  other 
moneys. 

The  defendant  company  through  its  trus- 
tee in  bankruptcy  makes  answer  to  the  plain- 
tiff, denying  that  plaintiff  has  a  right  to  the 
possession  of  the  replevlned  property,  and 
demands  Judgment  against  plaintiff  for  value 
of  property  and  costs. 

The  court  held  the  conditional  contract  of 
sale  void  as  against  creditors  upon  the 
ground  of  fraud,  and  awarded  Judgment  in 
defendants'  favor.  This  Is  an  appeal  from 
such  Judgment 

Kreutzer,  Bird,  Rosenberry  &  Okoneskl,  of 
Wansan,  for  appellant  Brown,  Pradt  & 
Genrich,  of  Wansau,  for  respondents. 

SIEBECKER  J.  (after  stating  the  tacts  as 
above).  [1, 2]  The  contract  in  question  is  in 
form  and  substance  a  conditional  contract 
of  sale  of  the  plalntlCt's  property  to  the  Ed- 
gar Farmer  Store  Company.  Such  contracts 
of  sale  are  recognized  In  the  law  of  this  state 
as  proper  modes  of  transfer.  Section  2317, 
Stats.;  Wadleigh  v.  Buckingham,  80  Wis. 
230,  49  N.  W.  745 ;  Mississippi  River  Logging 
Company  y.  Miller  and  Another,  109  Wis.  77, 
85  N.  W.  193.  It  Is  stated  in  the  opinion  In 
the  Wadleigh  Case:  "In  the  absence  of 
fraud,  an  agreement  for  a  conditional  sale 
of  personal  property,  accompanied  by  deliv- 
ery sub  modo,  is  valid  as  well  against  third 


parties  as  against  the  parties  to  the  trans- 
action. The  statute  expressly  makes  such  a 
contract  valid  when  signed  by  the  parties 
and  filed  in  the  proper  ofBce,  as  this  con- 
tract was.  Section  2317,  R.  S.  The  statute 
Is  founded  upon  the  principle  that  the  com- 
pliance with  the  conditions  of  the  sale  and 
delivery  is  a  precedent  condition  to  the  trans- 
fer of  the  property  from  the  vendor  to  the 
vendee.  See  Harkness  v.  Russell,  118  U.  S. 
663  [7  Sup.  Ct  61,  SO  L.  Ed.  285],  where  there 
is  a  learned  and  able  discussion  of  the  law  of 
conditional  sales  by  Mr.  Justice  Bradley. 
Also,  W.  W.  Kimball  Co.  ▼.  Mellon,  80  Wis. 
133  [48  N.  W.  UOO],  where  the  validity  of 
such  a  contract  as  ^e  one  now  before  us  Is 
impliedly  affirmed,  when  signed  by  the  parties 
and  filed  in  the  proper  office."  The  holding 
in  some  of  the  states  that  there  is  a  presamp- 
tion  that  the  vendee  holding  goods  for  sale 
under  such  contracts  has  title,  and  that  this 
Is  necessary  to  prevent  frauds  as  to  credi- 
tors, it  is  declared  in  Harkness  v.  Russell, 
supra,  arcise  from  the  provision  in  the  English 
bankrupt  law  from  an  early  date,  providing: 
"That  if  any  person  becoming  bankrupt  has , 
In  bis  possession,  order,  or  disposition,  by 
consent  of  the  owner,  any  goods  or  chattels 
of  which  he  is  the  reputed  owner,  or  takes 
uiKin  himself  the  sale,  alteration,  or  disposi- 
tion thereof  as  owner,  such  goods  are  to  be 
sold  for  the  benefit  of  his  creditors,"  Mr. 
Justice  Bradley  declares.  "This  presump- 
tion of  property  in  a  bankrupt,  arising 
from  his  possession  and  reputed  owner- 
ship, became  so  deeply  Imbedded  in  the 
English  law  that  in  process  of  time  many 
persons  in  the  profession  not  adverting  to  its 
origin  in  the  statute  of  bankruptcy  were  led 
to  regard  it  as  a  doctrine  of  the  common 
law.  •  •  ♦••  Conditional  contracts  of 
sale  of  goods  accompanied  with  delivery 
to  the  vendee  are  generally  upheld  in  the 
law  as  proper.  See  cases  cited  in  the  opinion 
in  Dunlop  v.  Mercer,  156  Fed.  545,  86  O.  O. 
A.  435.  The  claim  that  this  contract  is  in 
effect  the  same  as  a  chattel  mortgage  given 
by  the  owner  of  personal  property,  and'opei^ 
ates  as  a  secret  promise  of  the  mortgagee 
who  permits  *the  mortgager  to  sell  it  and 
apply  the  proceeds  thereof  to  his  own  use, 
is  not  sustained.  In  the  case  of  such  chattel 
mortgages  it  necessarily  follows  that  the 
mortgagor  of  the  chattels,  by  the  mortgage 
Instruments  is  permitted  to  transfer  title  to 
his  property  without  delivery,  but  secretly 
is  permitted  to  treat  it  as  his  property  and 
to  retain  the  proceeds  of  a  sale  thereof  as 
if  no  such  transfer  had  In  fact  been  made. 
It  is  this  secret  agreement  which  contravenes 
and  avoids  the  terms  of  the  mortgage  trans- 
fer that  is  condemned  in  the  law  as  deceptive 
and  fraudulent  as  to  creditors.  This  Is  not 
the  result  of  such  contracts  as  the  one  in 
question.  In  the  first  place  the  statute  re- 
quired that  the  terms  thereof  be  made  public 
by  filing;  furthermore,  in  terms  such  con- 
tracts differ  materially  from  mortgages  by 
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giTlng  the  vendor,  not  only  tbe  right  a  mort- 
gagee has  of  taking  the  property  to  pay  the 
debt,  but  the  vendor  Is  authorized  upon  de- 
fault in  any  of  the  stipulations  to  pay  for 
the  property  as  agreed,  or  If  he  becomes  in- 
solvent, or  if  the  vendor  deemed  himself 
Insecure,  he  may  retake  the  property  and 
thus  cancel  tbe  obligation  to  pay  the  agreed 
price.  It  is  an  important  feature  of  such 
a  sale  that  the  vendee  of  the  property  never 
had  any  right  or  title  to  the  property  until 
payment  of  the  purchase  price  or  sale  there- 
of^ and  he  cannot  be  considered  as  having 
disposed  of  that  which  was  not  his  own  for 
some  private  purpose  to  gain  some  private 
advantage  to  the  detriment  of  his  creditors ; 
all  of  these  considerations  distinguish  these 
sales  from  the  chattel  mortgage  sale  with  the 
secoet  right  to  use  the  property  by  the  mort- 
gagee as  his  own,  and  hence  condemned  for 
fraud,  as  held  In  Place  v.  Langworthy,  13 
Wis.  629,  80  Am.  Dec.  758,  Anderson  v.  Pat- 
terson, 64  Wis.  55T,  25  N.  W.  541,  and  cases 
cited.  The  contract  In  question  is  clearly  a 
conditional  sale  within  the  rule  of  the  cases 
of  this  and  other  courts,  and,  being  free  from 
'  actual  fraud,  must  he  held  valid  and  effec- 
tive. In  addition  to  the  above  cases  in  this 
court,  see  Dunlop  v.  Mercer,  156  Fed.  549,  86 
C.  G  A.  435;  Bradley  Clark  &  Go.  v.  Benson, 
93  Minn.  91,  100  N.  W.  670;  Dewes  Brewing 
Co.  V.  Mferrltt,  82  Mich.  198,  46  N.  W.  379,  9 
L.  R.  A.  270;  Flint  Wagon  Co.  v.  Maloney 
(Del.  Super.)  81  Aa  502.  We  cannot  accede 
to  the  conclusion  suggested  by  the  courts  in 
Re  Bement,  172  Fed.  98,  that  this  contract 
is  condemned  as  fraudulent  by  the  rule  adopt- 
ed in  Place  v.  Langworthy  and  Anderson  v. 
Patterson  as  to  such  chattel  mortgages  as 
were  there  Involved,  nor  are  sncb  contracts 
as  the  trial  court  found  invalid  In  tbe  com- 
mon law. 

[3]  The  respondent's  contention  that  tbe 
transaction  embraced  in  this  contract  consti- 
tuted an  unlawful  preference  under  section 
60  of  the  bankmpt  act  must  also  fail;  the 
bankrupt  transferred  no  estate  in  any  of  this 
property,  nor  was  anything  done  by  way  of 
securing  any  antecedent  debt  of  the  bank- 
mpt so  as  to  invalidate  the  transfer  within 
the  provisions  of  this  provision  of  the  bank- 
ruptcy act 

[4]  It  is  found  by  the  court  that  no  credi- 
tor was  in  fact  misled  by  the  failure  of  the 
plaintUT  to  file  the  contracts  or  copies  thereof 
until  April  4th,  which  was  a  day  before  the 
replevin  suit  was  commenced  and  two  days 
before  any  proceedings  in  bankruptcy  were 
instituted.  Upon  these  facts  the  trial  court 
properly  determined  that  nothing  appeared 
upon  which  tbe  plalntlfT  was  estopped  from 
claiming  this  property  as  against  Intervening 
creditors.  No  creditor  having  acquired  any 
spedflc  interest  in  the  property  while  the  con- 
tract was  not  on  file,  as  required  by  section 
2317,  Stats.,  and  tbe  bankrupt  having  no  in- 
terest therein  at  the  time  bankruptcy  pro- 


ceedings were  commenced,  it  follows  that  tbe 
trustee  in  bankruptcy  has  no  right  to  tbe 
possession  thereol 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded  to  award  Judgment 
for  the  plaintiaP,  granting  recovery  of  the 
property  levied  on  under  the  wilt  of  replevin 
and  for  costs. 


SIdlTH  BROS.  v.  WOODWARD  et  aL 
(No.  17,312.) 

(Supreme  Court  of  Nebraska.    Sept  26,  1913.) 

(St/llalu*  hy  the  Court.)  ^ 

1.  Appeai.  ANn  EsBOB  (S  1054*)  —  Review  — 
RxTLiNos  ON  Evidence— Pbkjudicb. 

The  admission  of  incompetent  evidence  in 
an  equity  case  is  error  without  prejudice  if 
the  competent  evidence  sustains  the  findings 
and  judgment 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4185,  4186;  Dec  Dig.  f 
1054.*] 

2.  Evidence    (|   383*)— €EBTincATB— Pbika 
Facie  Evidence 

A  certificate  of  the  filing  of  an  ingtrument 
for  record,  under  provisions  of  sections  9t>03, 
9608,  Cobbey's  Ann.  St  1911,  signed  in  proper 
form  by  one  purporting  to  be  the  register  of 
deeds  or  his  deputy,  is  sufficient  proof,  prima 
facie,  that  the  document  was  so  filed. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  1660-1677;   Dec.  Dig.  |  383.*] 

Appeal  from  District  Court,  Polk  Coun- 
ty;  Corcoran,  Judge. 

Action  by  Smith  Brothers  against  Carolyn 
D.  Woodward  and  others.  Judgment  for 
plaintiff,  and  defendant  Woodward  appeals. 
Affirmed. 

Matt  Miller,  of  David  City,  for  appellant. 
Mills  &  Beebe,  of  Osceola,  for  appellee. 

LETTON,  3.  This  is  an  action  to  fore- 
close a  lien  on  certain  property  of  tbe  de- 
fendant and  appellant  for  the  price  of  cer- 
tain building  material  furnished  by  the  plain- 
tiffB  and  used  in  making  additions,  altera- 
tions, and  repairs  to  the  dwelling  thereon  in 
which  defendant  lived.  There  is  no  dispute 
in  the  evidence  as  to  the  quantity  or  price 
of  the  materials  furnished.  The  defense  is 
that  the  material  was  not  purchased  by  the 
defendant  or  furnished  to  her.  It  appears 
that  Dr.  Woodward,  defendant's  husband, 
first  arranged  with  the  plaintiffs  to  supply 
the  lumber ;  but  the  testimony  on  behalf  of 
plaintiff  is  to  the  effect  that  Mrs.  Woodward 
afterwards  called  their  office  by  telephone 
and  ordered  part  of  the  materlaL  It  was 
all  delivered  at  the  dwelling  where  she  liv- 
ed. Defendant  denied  that  such  a  conversa- 
tion ever  took  place;  bnt  the  trial  court, 
with  the  witnesses  before  it,  evidently  found 
for  the  plaintiffs  on  this  point  We  are  un- 
able to  say  that  the  testimony  (especially 
when  considered  with  the  circumstances  that 
the  defendant  was  present  at  tbe  time  the 


•For  otlier  caaei  see  sam«  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Serlet  ft  Reg'r  Indaxes 
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work  was  being  done,  and  to  some  extent  at 
least  saggested  tbe  manner  of  performance 
of  a  portion  of  it)  does  not  support  the  find- 
ing. Dr.  Woodward  also  testified  to  the 
fact  of  defendant's  ratification  and  assent  to 
tbe  agreement  made  by  Mm  for  the  material. 
Thongh  this  testimony  is  somewhat  weaken- 
ed by  the  fact  that  a  subsequent  estrangement 
occurred  between  him  and  Mrs.  Woodward, 
It  tends  to  support  tbe  general  finding  for 
tlie  plaintiffs. 

[1]  Complaint  is  made  that  errors  were 
made  in  receiving  certain  Incompetent  evi- 
dence. The  case  being  tried  without  a  jury, 
this  could  not  be  prejudicial  if  suflScient  com- 
petent testimony  appears  in  the  record  to 
snpport  the  finding. 

[2]  It  l3  also  urged  that  there  Is  a  fail- 
nre  of  proof  that  the  claim  of  lien  was  ever 
filed  as  the  statute  requires.  The  certificate 
seems  to  be  in  exact  accordance  with  the 
provisions  of  sections  0603,  9608,  Ann.  St 
1911,  and  is  sufllcient  prima  facie.  It  was 
mmecessary  to  prove  aliunde  that  the  person 
purporting  to  have  signed  it  as  county  clerk 
was  at  that  time  the  incumbent  of  the  of- 
fice, and  so  likewise  as  to  the  holder  of  the 
office  of  deputy  county  derk.  The  signed 
certificate  was  prima  fade  suffident 

We  think  the  condusion  reached  by  the 
district  court  is  supported  by  the  evidence, 
and  it  is  therefore  aflSrmed. 

SEDGWICK,  HAMER,  and  ROSE,  JJ.,  not 
sitting. 


CUNNINGHAM  et  al.  v.  MARSHALL. 
(No.  16,969.) 

(Supreme  Court  of  Nebraska.    Sept.  26,  1913.) 

(BvUahvg  Iv  the  Court.) 
HouESTEAn   (I  214*)  —  Rights  —  EsTABUBH- 
IIE.NT— PBooy. 

In  a  contested  suit  to  establish  homestead 
rights,  failure  to  prove  the  acquisition  or  occn- 
pascy  of  a  homestead  defeats  plaintiff's  case. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  {|  397-399 ;    Dec.  Dig.  |  214.*] 

Aiq)eal  from  District  (Tourt,  Lancaster 
(^unty;    Cornish,  Judge. 

Suit  by  William  R.  Cunningham  and 
others  against  Malvlna  Marie  Marshall.  De- 
cree of  dismissal,  and  plaintiffs  appeal.  Af- 
firmed. 

Morning  &  Ledwith,  of  Lincoln,  for  appel- 
lantsL  S.  L.  Oeisthardt,  of  Lincoln,  for  ap- 
pellee. 

ROSE,  J.  This  la  a  suit  in  equity  to 
establish  homestead  rights  in  240  acres  of 
land  In  Lancaster  county.  The  trial  court 
dismissed  the  case  after  a  full  hearing,  and 
plaintiffs  have  appealed. 

Felix  Cunningham,  a  married  man,  held 
tbe  legal  title  to  tbe  land,  and,  describing 


himself  as  a  single  man,  deeded  it  to  Frank 
McKelvie,  May  6,  1897.  For  full  value  the 
latter  deeded  the  land  to  Joseph  H.  Marshall, 
who  willed  it  to  defendant  his  wife,  and 
died  June  16,  1907.  Fdlx  Cunningham  is 
dead.  Four  of  bis  five  children  tfre  plain- 
tiffs. His  wife  was  divorced,  and  is  not  a 
party  to  this  action.  During  the  time  cover- 
ed by  the  asserted  acquisition  and  occupancy 
of  the  homestead  pleaded,  the  wife  and  all  of 
the  children,  except  the  oldest  son,  lived  in 
New  York,  and  never  saw  the  premises  in 
controversy.  A  fair  interpretation  of  all  of 
tbe  evidence  leads  Inevitably  to  the  conclu- 
sion that  ndther  the  father  not  his  oldest  son 
ever  acquired,  occupied,  or  claimed,  when  in 
possession,  a  homestead  in  the  land,  within 
the  meaning  of  the  homestead  law.  An 
analysis  of  the  evidence  upon  which  this 
conclusion  rests  would  neither  benefit  the 
parties  nor  make  an  addition  to  the  law,  and 
will  not  be  attempted.  For  failure  to  es- 
tablish this  material  fact  the  case  of  plain- 
tiffs entirely  falls. '  The  decree  conforms,  not 
only  to  the  law,  but  to  tbe  demands  of  equity. 
Affirmed. 

REESE,  0.  J.,  and  LETTON  and  FAW- 
CETT,  JJ.,  did  not  sit 


HARTINGTON  NAT.  BANK  t.  GILES. 
(No.  17.327.) 

(Supreme   Conrt  of  Nebraska.     Sept  26, 
1913.) 

(Syllalut  ly  the  Court.) 

1.  Appbal  and  Ebbor  ■(§   1037*)— Review— 
RtTLiNos  ON  EviDKNCK— Prejudice. 

The   exdusion   of  competent   evidence   at 
one  stage  of  a  trial  is  not  prejudicially  errone- 
ous if  the  facts  sought  to  be  proved  are  sub- 
sequently established. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

^^°^'  ,Sl5^,  ^'«-  «  41W-4i09,  4205;    Dec 
Dig.  }  1057.*] 

2.  INBUBANCX  (8  187*)- Note  fob  Pbbmiuh— 
Defenses— No  Conbidebation. 

Under  the  facts  stated  in  the  opinion,  held, 
that  the  defense  of  no  consideration  was  not 
established. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {§  390-401;  Dec.  Dig.  g  187.»J 

Appeal  from  District  Court  Cedar  County ; 
Graves,  Judge. 

Action  by  the  Hartlngton  National  Bank, 
of  Hartlngton,  against  L.  L.  Giles.  Judgment 
for  plaintiff,  land  defendant  appeals.  Af- 
firmed. 

H.  E.  Burkett  of  Hartlngton,  for  appellant 
P.  F.  O'Gara,  of  Hartlngton,  for  appellee. 

LETTON,  J.  Action  on  promissory  note 
brought  by  tbe  indorsee.  The  defense  is  that 
the  note  was  given  without  consideration, 
and  that  the  plaintiff  is  not  a  bona  fide  holder 
for  value,  but  knew  at  the  time  it  was  pur- 
chased that  there  was  no  consideration  given 
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for  Its  execDtton.  It  Is  also  alleged  tbat 
plaintiff  bank  Is  not  the  real  party  In  Interest. 
Tbe  note,  which  Is  for  $32.10,  Is  dated  August 
9,  1909.  The  cashier  of  the  plalntlfT  bank 
testified  that  he  purchased  the  note  of  one 
Turley  dn  August  12,  1909,  at  a  price  that 
would  net  the  bank  10  per  cent  interest 
It  appears  that  tbe  note  was  executed  pay- 
able to  one  Turley,  who  was  an  agent  for 
the  Security  Mutual  Life  Insurance  Company, 
in  payment  for  Ufe  Insurance;  that  at  the 
time  it  was  made  and  delivered  Mr.  Kim- 
ball, tbe  cashier  of  the  plaintift  bank,  was 
present  and  introduced  Turley  to  Giles ;  tbat 
what  is  termed  by  Insurance  men  a  "binding 
receipt"  for  the  note  was  given  Giles,  which 
stated  that  he  was  required  to  take  and  pass 
a  medical  examination  before  the  policy 
would  issue;  and  that  Giles  refused  and 
neglected  to  present  himself  for  such  exam- 
ination. Kimball  had  an  agreement  with 
Turley  that  he  was  to  receive  20  per  cent 
of  the  proceeds  for  his  introduction  and 
assistance  in  procuring  the  Insurance  con- 
tract The  note  was  bought  three  days  after 
its  execution. 

[1]  Defendant  complains  that  the  court  ex- 
cluded testimony  offered  by  him  to  prove  cer- 
tain of  the  facts  before  related.  Since  the 
facts  all  came  out  eventually,  no  prejudicial 
error  occurred  by  this  exclusion.  We  are  of 
opinion  that  the  defense  of  no  consideration 
was  not  establlsbed.  The  note  was  given  in 
consideration  of  a  contract  of  insurance,  con- 
ditioned, it  is  true,  but  none  the  less  a  con- 
tract, and  no  breach  or  failure  had  occurred 
at  the  time  of  the  purchase.  If  there  was  a 
breach  of  the  contract  it  was  made  by  Giles 
when  he  refused  to  take  the  medical  examina- 
tion. Tbe  fads  do  not  bring  the  case  within 
the  doctrine  of  the  North  Dakota  case  relied 
upon  by  defendant  Citizens'  State  Bank  v. 
Garceau,  22  N.  D.  576,  134  N.  W.  882.  In 
that  case  the  defendant  performed  his  duty 
under  the  contract,  duly  offered  himself  for 
examination,  and  was  rejected  by  tbe  med- 
ical examiner,  while  in  this  case  the  default 
was  willfully  made  by  the  defendant 

The  district  court  properly  held  no  defense 
had  been  established,  and  its  Judgment  is 
affirmed. 

FAWCETT,  BOSE,  and  HAMEB,  3J.,  not 
sitting. 


ALBERTS  V.  COURTLAND  WAGON  CO. 

(No.  16,907.) 

(Supreme  Court  of  Nebraska.    Sept  26,  1913.) 

fSv^^^  ^V  *^«  Court.) 
1.  Judgment  (§  87G»)  —  Revival  —  Pbestjiip- 
TiON  OF  Payment — Btjbden  of  Pkoof. 
"In  a  proceeding  to  revive  a  dormant  judg- 
ment, w^ere  tbe  judgment  debtor  pleads  pay- 
ment, a  presumption  uf  payment  arises,  and  the 
burden  is  upon  the  judgment  creditor  to  rebut 


that  inference."    Platte  Connty  Bank  v.  Clark, 
81  Neb.  255,  116  N.  W.  787. 

[Ed.  Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  {§  1648-1B52 ;  Dec.  Dig.  |  876.*] 
2.  Judgment  (§  876*)— Dokmant  Judgment— 

Lien— Presumption  of  Payment. 

And  the  rule  is  the  same  where  tbe  jadg- 
ment  creditor  is  demanding  tbe  payment  of  a 
dormant  judgment  as  a  condition  precedent  to 
the  right  of  the  judgment  debtor  to  quiet  his 
title  to  real  estate  as  against  such  dormant 
judgment 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  gi  1648-1652 ;   Dec.  Dig.  i  870.*] 

Appeal  from  District  Court  Clay  County;       | 
Hurd,  Judge. 

Action    by   Nels  O.   Alberts    against    the 
Courtland  Wagon  Company.    Judgment  for       j 
plaintiff  for  less  than  the  relief  demanded, 
and  defendant  appeals,  and  plaintiff  pros- 
ecutes   a    cross-appeaL    Reversed    and   re-       . 
manded,  with  directions. 

A.  C.  Epperson,  of  Clay  Center,  and  B.  G. 
Brown,  of  Sutton,  for  appellant  John  C. 
Stevens,  of  Hastings,  for  appellee. 

FAWCETT,  J.  Plaintiff  instituted  this 
suit  in  the  district  court  for  Clay  county  to 
quiet  his  title  to  certain  lots  and  lands  in 
that  county.  The  petition  alleges  that  on 
November  9,  1885,  plaintiff  was  engaged  in 
business  with  one  Oberlander;  that  on  said 
date  tbe  defendant  obtained  a  Judgment 
against  plaintiff  and  Oberlander  as  partners 
in  the  sum  of  $87.13,  and  another  Judgment 
for  the  sum  of  $170.66;  that  on  November 
11,  1885,  defendant  caused  such  Judgments 
to  be  transcripted  to  the  district  court  and 
thereby  caused  them  to  create  an  apparent 
lien  upon  plaintiff's  property;  that  said  Judg- 
ments have  long  since  been  paid,  but  through 
negligence,  carelessness,  or  oversight  the  evi- 
dence of  their  payment  had  not  been  filed 
with  the  clerk  of  the  district  court;  that 
they  are  nouenforceable  by  lapse  of  time; 
tiiat  they  so  affect  plaintiff's  real  estate  that 
those  who  deal  with  it  are  fearful  that  such 
Judgments  might  be  valid.  Wherefore  he 
prays  that  the  Judgments  be  canceled  of  rec- 
ord and  the  tlUe  to  his  real  estate  quieted. 
The  answer  denies  that  the  Judgments  were 
obtained  against  plaintiff  and  Oberlander  as 
partners;  denies  that  they  have  been  paid; 
alleges  that  plaintiff  has  failed  to  tender  the 
amount  which  in  equity  Is  due  upon  the 
Judgments  and  is  not  entitled  to  tbe  relief  he 
seeks  "except  that  he  first  pays  the  amount 
which  is,  in  equity,  due  upon  the  said  Judg- 
ment liens";  alleges  the  amount  due  upon 
the  Judgments  as  an  equitable  lien  upon  the 
real  estate;  and  prays  that  defendant  have 
a  sale  of  the  property  described  in  plaintiff's 
petition  for  the  payment  and  satisfaction  of 
the  Judgments.  The  trial  resulted  in  a  find- 
ing that  plaintifTs  petition  is  without  equity ; 
that  he  is  not  entitled  to  the  relief  prayed 
without  first  paying  the  Judgments  described 
in  the  pleading;    that  said  Judgments  have 
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never  been  paid  In  whole  or  In  part;  that 
the  Judgments  have  been  dormant  for  more 
than  ten  years  prior  to  the  Institution  of 
this  suit ;  and  that  defendant  Is  not  entitled 
to  affirmative  relief.  Plaintiff's  petition  and 
defendant's  cross-petition  were  both  dis- 
missed at  plaintiff's  cost.  From  this  Judg- 
ment defendant  appeals,  and  plalntlfl  Joins 
with  a  cross-appeal. 

The  briefa  are  devoted  quite  largely  to  the 
proiMsltlon  that  plaintiff  could  not  prosecute 
his  salt  to  quiet  title  without  doing  equity  by 
paying  the  Judgments.    We  deem  it  unneces- 
sary to  consider  this  phase  of  the  case  for 
the  reason  that  we  do  not  think  there  is  any 
competent  evidence  In  the  record  to  overcome 
the  presumption  In  support  of  the  allegation 
in  plaintiff's  petition  that  the  judgments  have 
been  paid.    This  suit  was  instituted  Febru- 
ary le,  1910.    The  Judgments  were  rendered 
November  9,  1885,  over  24  years  prior  to  the 
beginning  of  the  suit    During  all  of  these 
years  no  attempt  was  made  to  collect  the 
Judgments,  not  even  to  the  extent  of  having 
execution  issued  thereon.    The  only  proof  at- 
tempted to  be  offered  in  support  of  defend- 
ant's plea  that  the  Judgments  bad  not  been 
paid  was  the  testimony  of  one  of  defendant's 
attorneys.    The  substance  of  his  testimony 
is  as  follows :   "Q.  What  Is  your  profession? 
A  I  have  been  an  attorney  at  law.    Q.  And 
where  did  you  reside  In  1885?    A  At  Sutton. 
Q.  What  was   your   business  or  profession 
then?    A  An  attorney  at  law."    These  ques- 
tions and  answers  would  Indicate  that  he  Is 
not  now  In  active  practice.    The  substance 
of  the  rest  of  his  testimony  is  that  he  pro- 
cured  the  Judgments  In  controversy;    that 
the  Judgments  have  never  been  paid  to  him ; 
that   after   the   suit   was   commenced   and 
shortly  before  the  trial  he  had  a  conversa- 
tion with  plaintiff,   in   which   the  plaintiff 
admitted  that  he  (plaintlfO  had  never  paid 
the  judgments,  but  that  plaintiff  claimed,  in 
that  conversation,  that  Oberlander  had  paid 
the  Judgments  or  fixed  the  matter  up.    When 
interrogated   upon   cross-examination    as   to 
the  whereabouts  of  the  defendant  company, 
he  showed  a  lack  of   knowledge  of  the  present 
business  status  of  defendant    When  asked 
if  the  defendant  company  is  still  In  exist- 
ence, his  answer  was,  "Oh,  yes,  I  think  so." 
He  further  stated  that  he  was  not  sure  but 
what  they  changed  to  the  Courtland  Buggy 
&  Wagon  Company.     When  asked  if  the  old 
corporation  had  "all  gone  to  pieces,"  he  an- 
swered, "I  ain't  prepared  to  say  that  It  has, 
but  they  still  do  business  at  New  York  as 
the  Courtland  Buggy  Company  or  the  Court- 
land    Buggy    &    Wagon    Company."    When 
asked,  "When  did  they  authorize  you  to  ap- 
pear here  for  them?"  bis  co-counsel  objected 
and    the    objection    was    sustained.    When 
asked,  "When  did  you   last  hear  from  the 
Courtland  Wagon  Company?"  objection  was 
again  interposed  and  sustained.    When  fur- 
ther asked,  "Q.  The  only  reason  you  have 


for  saying  that  this  judgment  Is  not  paid  Is 
because  you  didn't  get  the  money,  is  it?"  he 
answered,  "Well,  I  was  doing  the  business 
for  the  compai^  and  I  am  confident  It  was 
not  paid  to  me."  And  when  finally  asked, 
"As  a  matter  of  fact  you  wouldn't  swear  that 
it  hasn't  been  paid,  will  you?"  be  answered: 
"Well,  I  don't  know  that  I  could.  I  have 
testified  all  I  can  testify  and  tell  the  truth." 
[1,  2]  As  we  view  It,  this  evidence  falls  far 
short  of  rebutting  the  presumption  of  pay- 
ment So  far  as  this  record  discloses,  these 
are  the  only  judgments  which  Mr.  Brown 
ever  obtained  for  the  defendant  company. 
They  were  obtained  nearly  a  quarter  of  a 
century  ago.  He  does  not  show  that  he  has 
ever  bad  any  connection  with  or  communi- 
cation from  the  company  since  that  time, 
and  the  fact  that  the  Judgments  have  never 
been  paid  to  blm  falls  far  short  of  showing 
that  they  have  not  been  paid  to  the  defend- 
ant If  they  have  not  been  paid  to  the  de- 
fendant. It  would  have  been  an  easy  matter 
to  have  shown  that  fact  by  the  deposition 
of  some  member  of  the  company,  but  no  at- 
tempt was  made  to  produce  such  testimony. 
It  may  be  said  In  answer  to  this  that  It 
would  have  been  an  easy  matter  for  plaintiff 
to  have  testified  that  the  Judgments  had 
been  paid,  but  the  record  shows  that  plain- 
tiff was  not  present  at  the  trial ;  and,  when 
Mr.  Brown  testified  that  plaintiff  had  admit- 
ted to  him  that  he  (plalntlfl^  had  never  paid 
the  Judgments,  counsel  for  plaintiff  then 
stated:  "The  plaintiff  is  taken  by  surprise 
by  the  testimony  of  the  witness  on  the  stand 
and  ask  that  the  case  be  adjourned  until  we 
have  time  to  get  the  testimony  of  the  plain- 
tiff. Objection  overruled.  Plaintiff  excepts." 
The  admission  by  plaintiff  to  Mr.  Brown,  in 
the  conversation  to  which  the  latter  testifies, 
that  he  (plaintiff)  had  not  paid  the  judgments 
was  coupled  with  the  statement  to  Mr.  Brown 
that  Mr.  Oberlander  had  paid  them  or  "fixed 
it  up."  Where  judgments  have  stood  for  so 
long  a  time  without  any  attempt  to  collect 
them,  It  requires  more  positive  testimony 
than  anything  appearing  in  this  record  to 
overcome  the  presumption  of  payment  The 
third  subdivision  of  the  opinion  by  Judge 
Root  in  Platte  County  Bank  v.  Clark,  81  Neb. 
255.  258,  115  N.  W.  787,  fully  sustains  the 
conclusion  above  reached.  We  think  the  tes- 
timony of  payment  in  that  case  was  stronger 
than  in  this. 
.  Considering  the  indifference  and  gross  lach- 
es of  defendant  in  asserting  the  validity  of 
these  judgments,  and  the  fact  that  defend- 
ant could  easily  have  established  its  claim 
upon  the  hearing  of  this  case.  If  it  has  any 
valid  claim,  and  considering  the  many  years 
that  plaintiff  has  been  handicapped  by 
this  apparent  lien  upon  his  property,  we 
think  plaintiff  is  now  entitled  to  full  relief 
The  Judgment  of  the  district  court  is  there- 
fore reversed,  and  the  cause  remanded,  with 
directions  to  enter  a  decree  in  fayor  of  plain- 
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tiff  In  accordance  with  the  prayer  of  his  pe- 
tition. 
Reversed,  with  directions. 

HAMER,    ROSE,    and    SED6WI0E,    JJ., 
not  Bitting. 


STATE  ez  reL  McDERMOTT,  Go.  Attj^  t. 

REILLY.     (No.  17,921.) 
(Supreme  Conrt  of  Nebraska.    Sept  26,  1913.) 

On   motion  for  rehearing.     Motion  over' 
ruled,  and  case  dismissed. 
For  former  opinion,  see  142  N.  W.  923. 

SEDGWICK,  3.  Counsel  for  relator  have 
filed  an  Ingenious  brief  upon  their  motion 
for  rehearing,  in  which  they  assert  that:  "If 
the  opinion  already  rendered  In  this  case 
stands,  the  Legislature  will  never  be  able  to 
provide  for  a  police  magistrate's  court  for 
prescribed  districts  and  also  for  municipal 
courts  for  dtles  and  towns,  but  will  be  limit- 
ed to  Just  the  one  court,  that  of  the  police 
magi.strate.  So  far,  this  conrt  recognizes  but 
(me  of  these  courts.  By  its  opinion  herein 
this  court  has  entirely  nullified  that  part  of 
section  1,  art  6  (of  the  Constitution),  that 
authorizes  the  Legislature  to  create  municipal 
courts  for  cities  and  towns.  And  this  was 
done  without  naming  that  section  at  all." 
They  then  ask  the  question,  "Does  the  court 
want  to  leave  these  questions  in  this  chaotic 
condition  r 

The  two  questions  determined  in  our  for- 
mer opinion  (142  N.  W.  923)  herein  seem  so 
clear  and  simple  as  not  to  require  further 
comment;  but  the  matter  is  of  so  much  Im- 
portance, and  counsel  are  so  vigorous  and 
persistent  In  suggesting  difiicultles  in  the 
way  of  dty  authorities,  that  we  have  con- 
cluded to  attempt  an  answer  to  some  of  their 
many  contentions  more  or  less  related  to  the 
matters  involved  In  this  litigation.  In  the 
former  opinion  it  is  determined  that  the 
length  of  the  term  of  office  of  police  magis- 
trate is  fixed  by  the  Constitution,  and  the 
Legislature  cannot  shorten  the  term,  and  can- 
not legislate  the  incumbent  out  of  office  dur- 
ing the  term  for  which  he  was  elected.  That 
this  is  the  only  limitation  upon  the  Legisla* 
tnre  in  regard  to  this  office,  and  therefore 
the  Legislature  may,  by  appropriate  legisla- 
tion, provide  for  the  election  of  such  officers 
at  the  municipal  election  or  at  the  general 
election  as  It  sees  fit  Under  the  statute  as 
it  then  existed,  the  respondent  was  elected 
in  the  spring  of  1911,  and,  as  the  Constitu- 
tion fixes  his  term  at  two  years,  the  subse- 
quent act  of  the  Legislature  changing  the 
time  of  the  Section  to  the  general  election  in 
the  fall  of  that  year  could  not  have  the  effect 
to  shorten  his  term.  In  answer  to  this  rea- 
soning, it  was  contended  that  the  Constitu- 
tion also  fixed  the  time  of  the  election  at  the 
general  election,  and  therefore  the  statute 
under  which  respondent  was  elected  was  In- 


valid, so  that  there  could  be  no  valid  election 
in  the  spring  of  1911,  and  respondent  was 
therefore  not  entitled  to  the  offica  This  an- 
swer was  based  upon  the  further  contention 
that  the  office  of  police  judge  In  the  dty  of 
Kearney  is  not  a  municipal  office,  and  there- 
fore not  within  the  exception  of  section  13, 
art  18,  of  the  Constitution.  This  last  point 
was  the  gist  of  the  controversy;  it  is  the 
point  relied  upon  in  the  dissenting  opinion, 
although  that  dissent  is  wholly  based  upon 
the  opinion  In  State  v.  Mayor  and  Council 
of  City  of  Hastings,  91  Neb.  304,  852,  135  N.  | 
W.  1028,  138  N.  W.  122.  The  majority  , 
thought  that,  a  reargument  having  been  al- 
lowed in  that  case,  and  the  case  having  been  I 
disposed  of  by  settlement  of  the  parties  there-  i 
to  before  the  formal  hearing  was  had,  the 
opinion  first  filed  should  not  be  regarded  as 
a  precedent,  and,  even  if  it  was  so  regarded, 
it  was  80  manlfesUy  wrong  In  holding  that 
a  police  officer  of  a  dty  is  not  a  munidpal 
officer  that  it  ought  to  be  overruled. 

It  was  not  held  in  our  former  opinion  that 
the  Act  of  1911  (Laws  1911)  c.  23,  is  in  any 
respect  Invalid.  It  was  only  held  that  that 
act  could  not  have  the  effect  to  oust  from 
office  before  the  expiration  of  his  term  one 
who  was  duly  elected  and  qualified  before 
that  act  took  effect  This,  as  before  stated, 
was  solely  because  the  Constitution  fixed  the 
length  of  the  term.  On  the  other  hand,  it 
was  expressly  held  that  "the  Legislature  may 
by  statute  provide  the  time  of  their  election." 
When  the  Legislature  has  provided  the  time 
an  election  may  be  held  at  the  time  so  pro- 
vided to  fill  a  vacancy  that  may  exist  by  the 
expiration  of  the  term  of  the  Incumbent  The 
election  of  Mr.  Hand  in  the  fall  of  1911  was 
void  because  there  was  then  no  vacancy  to 
be  filled.  The  constitutional  term  of  the  re- 
spondent had  not  expired. 

We  cannot  see  any  dilemma  for  the  Legis- 
lature as  suggested  in  the  above  quotation 
from  relator's  brief.  By  section  1,  art  6,  of 
the  Constitution,  the  Legislature  may  estab- 
lish courts  inferior  to  the  district  court  for 
dtles  and  incorporated  towns.  Such  courts 
"for  dUes  and  incorporated  towns"  will,  of 
course,  be  municipal  courts,  and  the  Legis- 
lature may  provide  the  time  of  election,  and, 
except  for  police  magistrates,  may  also  fix 
the  term  of  office.  The  constitutional  limita- 
tion of  the  power  of  the  Legislature  to  alter 
the  length  of  the  term  of  police  magistrates 
may  not  be  necessary;  but  section  20,  art 
6,  seems  to  so  provide,  and  has  been  many 
times  so  construed.  Section  18,  art  6,  pro- 
vides that  police  magistrates  shaU  be  elected, 
"in  and  for  such  districts,  *  *  *  as  may 
be  provided  by  law."  If  under  this  provision 
the  Legislature  should  divide  our  larger  dties 
into  districts,  and  provide  for  the  election  of 
a  police  magrlstrate  in  and  for  each  district, 
such  police  magistrates  would  still  be  munic- 
ipal officers.  They  would  in  a  sense  be  dis- 
trict officers,  that  is,  they  would  be  elected  in 
and  for  a  municipal  district    When  the  Con- 
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stltntloii  was  adopted,  there  were  established 
courts  in  existence  In  this  state  with  well- 
known  Jurisdictions  called  "district  courts." 
These  courts  were  continued  by  section  1,  art 
6,  ot  the  Constitution. 

The  Legislature  may  establish  "other 
courts"  which  must  be  inferior  to  the  "dis- 
trict courts";  but  the  district  courts  are 
continued  in  existence  by  the  Constitution 
itself.  To  say  that  because  the  Legislature 
may  establish  courts  "Inferior  to  the  district 
courts,"  which  are  the  creatures  of  the  Con- 
stitution, it  therefore  follows  that,  if  the 
Legislature  divides  a  dty  or  town  into  dis- 
tricts, and  authorizes  a  police  court  in  each 
district,  such  court  becomes  a  "district 
court,"  wttliln  the  meaning  of  the  Constitu- 
tion, and  because  it  is  a  district  court  it  can- 
not be  a  municipal  court,  seems  puerile  in 
the  extreme.  If  such  a  court  can  be  called 
a  district  court  of  the  municipality  or  a 
district  court  in  any  other  sense,  It  is  not  the 
"district  court"  which  the  Constitution  re- 
quires and  permanently  establishes.  And  If 
It  is  a  district  court  in  any  sense,  even  If  a 
constitutional  court,  it  would  still  be  also  a 
municipal  court  But  it  is  not  established  by 
the  Constitution,  and  any  court  that  the  Leg- 
islature may  establish  for  the  city  is  a 
municipal  court,  and  is  wholly  within  the 
power  of  the  Legislature,  with  the  one  ex- 
ception that  the  term  of  police  Judge  must 
be  two  years.  If  the  court  established  by 
the  Legislature  for  the  city  is  not  a  police 
court,  then  this  exception  does  not  exist 

In  State  t.  Moores,  70  Neb.  48,  96  N.  W. 
1011,  it  is  said  In  the  opinion  of  Mr.  Com- 
missioner Glanville  that  the  police  Judge  of 
Omaha  Is  a  district  officer  and  not  a  munic- 
ipal officer.  This  statement  is  a  clear  non 
sequltur,  as  already  shown.  The  statement 
had  nothing  to  do  with  the  case  then  being 
considered.  The  iMint  decided  and  the  law 
of  the  case  are  stated  in  the  syllabua  The 
conclusion  reached  is  right  and  the  mistake 
of  the  court  was  In  not  placing  the  opinion 
in  the  unofficial  reports.  There  are  several 
other  decisions  of  this  court  involving  the 
controversy  of  Judge  Gordon  as  to  his  office 
and  salary.  In  some  of  these  decisions  there 
are  expressions  used  arguendo  which  perhaps 
are  somewhat  misleading.  But  the  questions 
raised  and  decided  are  simple  and  rightly 
determined. 

Prior  to  1897  the  charter  of  Omaha  provid- 
ed that  the  police  Judge  or  police  ma^strate 
should  be  elected  at  the  general  election  In 
the  fall,  and  the  salary  should  be  $2,500  a 
year.  In  1897  the  Legislature  amended  the 
charter,  and  provided  that  the  police  Judge 
should  be  elected  in  the  spring,  and  the 
salary  should  be  $1,200.  Gordon  was  elected 
to  the  office  in  the  fall  of  1895  for  a  term  of 
two  yean,  beginning  in  January,  1896,  and 
ending  in  January,  1898.  An  election  was 
held  in  the  spring  of  1897  under  the  new  act 
and  Gordon  received  a  plurality  of  the  votes 


cast  From  that  time  the  authorities  refused 
to  pay  him  more  than  $1,200  a  year,  and  he 
brought  an  action  in  mandamus  to  compel 
them  to  pay  him  at  the  rate  of  $2,500.  The 
court  held  (State  v.  Moores,  61  Neb.  9,  84 
N.  W.  399)  that  the  act  of  1807  was  void,  and 
that  the  relator  was  holding  under  his  elec- 
tion of  1895,  and  that  until  his  successor  was 
duly  elected  and  qualified  he  held  as  of  his 
original  term,  and  was  entitled  to  his  salary 
of  $2,500  a  year  during  all  of  the  time  that 
he  BO  held.  This  holding  was  followed  in 
several  subsequent  cases.  Then  in  the  fall  of 
1901  at  a  general  election  Gordon  was  a 
candidate,  and  Berka  was  also  a  candidate. 
Berka  was  elected  for  the  term  commencing 
in  January,  1902,  and  duly  qualified  and  per- 
formed the  duties  of  the  office.  Gordon 
brought  another  action  in  mandamus  to  com- 
pel the  authorities  to  pay  liim  a  salary  for 
the  years  1902  and  1903,  and  it  was  held 
(States  V.  Moores,  70  Neb.  48,  96  N.  W.  1011, 
third  paragraph  of  the  syllabus):  "That  a 
successor  to  relator  for  the  office  of  police 
Judge  has  been  elected  and  qualified;  that 
relator  was  not  the  incumbent  of  such  office 
during  the  time  for  which  he  is  seeking  here- 
in to  enforce  payment  of  salary;  and  that 
the  writ  prayed  for  was  properly  denied." 
This  was,  of  course,  clearly  right  The  at- 
tempted legislation  of  1897  had  been  held  to 
be  void.  The  term  therefore  was,  as  it  al- 
ways had  been,  for  the  two  years  commencing 
in  January,  and  the  police  Judge  was,  as  he 
always  had  been,  elected  at  the  general 
election  in  the  falL  Gordon  had  been  al- 
.lowed  to  hold  over  until  his  successor  was 
duly  elected  at  the  fall  election  and  had 
qualified  and  served,  then  he  was  refused 
any  salary  from  that  time  on.  That  was 
what  was  decided  in  State  v.  Moores,  70  Neb. 
48,  96  N.  W.  1011,  and  nothing  else  was  de- 
cided, as  will  api>ear  from  the  reading  of  the 
syllabus  In  that  case.  In  the  two  opinions 
that  were  filed  in  that  case  there  is  no  dear 
and  consecutive  statement  of  the  facts  upon 
which  the  decision  was  founded.  It  was  not 
necessary  to  discuss  whether  the  police  mag- 
istrate was  a  district  officer  or  a  municipal 
officer,  and  It  does  not  appear  that  any  such 
question  was  presented  or  discussed  by  the 
counsel.  The  statement  that  It  was  a  district 
office  had  nothing  to  do  with  the  case.  There 
was  a  rehearing  granted,  and  Commissioner 
Olanville's  opinion  was  done  away  with.  In 
Commissioner  Oldham's  opinion  there  is  also 
some  language  arguendo  which  is  now  con- 
strued to  mean  that  the  office  of  police  magis- 
trate is  not  a  municipal  office ;  but  no  such 
point  was  decided  in  the  case  nor  necessary 
to  the  decision. 

To  say  that  an  officer  elected  by  the  voters 
of  a  municipality  to  an  office  established  by 
the  Legislature  In  and  as  a  part  of  the  dty 
charter,  an  officer  who  must  hold  office  within 
that  municipality,  whose  chief  function  is  to 
construe  and  enforce  the  ordinances  of  ithe 
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municipality,  whose  bond  is  presented  to  and 
approved  by  tbe  municipality,  is  not  a  munic- 
ipal officer,  within  tbe  meaning  of  the  Con- 
stitution, appears  to  be  ridiculous  upon  its 
face.  The  voters  of  the  city  elect  him  as  they 
elect  other  officers  of  the  <dty,  and  the  inten- 
tion of  tbe  Constitution  was  to  allow  them 
to  elect  all  municipal  officers  at  the  same 
election.  The  act  of  1897  was  not  held  in- 
valid because  the  Legislature  could  not  pro- 
vide for  electing  the  police  Judge  at  the  city 
election,  but  because  they  attempted  to  change 
the  length  of  tbe  term,  which  the  Constitu- 
tion does  not  allow.  The  first  case,  opinion 
by  Justice  Nerval,  ei  Neb.  9,  84  N.  W.  399, 
clearly  states  this. 

The  motion  for  rehearing  la  overruled,  and 
tbe  case  dismissed. 

Overruled. 


STATE  V.  THORP.     (No.  18,014.) 
(Supreme  Court  of  Nebraska.    Sept  26,  1913.) 

(BtlUalut  ly  the  CourtJ 
Food  (§§  14,  20*)— Pum  Food  Law— Ckeam 

TKST  —  OVEBREADINO  —  INFOBKATION  — fS- 
TKNT— DEUUBBEB. 

An  information  charging  defendant  in  tbe 
language  of  the  statute  with  willfully  and  un- 
lawfully violating  the  pure  food  law  by  over- 
reading  a  test  of  cream  purchased  by  him  for 
commercial  purposes  is  not  demurrable  for  fail- 
ing to  charge  that  the  act  was  committed  with 
tbe  intent  to  defraud  the  seller ;  such  intent  not 
having  been  made  by  statute  an  element  of  tbe 
offense.    Comp.  St.  1911,  c.  33,  {  20. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent. 
Dig.  $S  10-13;   l>ec  Dig.  H  14,  20.*] 

Urror  to  District  Court,  Cuming  County; 
Graves,  Judge. 

John  F.  Tborp  was  charged  with  violating 
the  pure  food  law,  and,  the  information 
having  been  dismissed  on  demurrer,  the  State 
brings  error.    Exception  sustained. 

Grant  G.  Martin  and  Frank  E.  Edgerton, 
both  of  Lincoln,  for  the  State.  A.  R.  Oleson. 
of  Wisner,  for  defendant  in  error. 

ROSE,  J.  In  the  district  court  for  Cuming 
county  defendant  was  accused  of  violating 
the  pure  food  law  by  overreadlng  a  test 
of  cream  purchased  by  blm  from  WlUiant 
Pfleuger.  The  trial  court  sustained  a  de- 
murrer to  tbe  Information  and  dismissed  tbe 
prosecution.  For  tbe  purpose  of  settling 
tbe  law  an  exception  to  tbe  ruling  on  the 
demurrer  is  presented  here  under  section 
515   of  tbe  Criminal  Code. 

That  part  of  the  pure  food  law  which  de- 
fendant is  accused  of  violating  makes  it  un- 
lawful for  any  person  to  "overread  or  un- 
derread,  or  in  any  other  manner  make,  an- 
nounce or  record  any  false  or  untrue  test 
of  either  butter  or  cream."  Comp.  St  1911, 
c.  33,  {  20.  The  charge  Is  that  John  F.  Tborp 
In  Cuming  county,  November  26,  1912,  "did 
then    and    there    willfully    and    unlawfully 


overread  a  certain  test  of  cream,  and  did 
then  and  there  willfully  and  unlawfully  make 
and  announce  a  false  and  nntme  test  of 
cream,  he,  the  said  John  F.  Thorp,  being  then 
and  there  engaged  in  the  business  of  testing 
and  purchasing  cream  for  commercial  pur- 
poses, and  having  then  and  there  purchased 
tbe  said  cream  for  commercial  purposes  from 
one  WUllam  Pfleuger."  The  Information  was 
attacked  by  demurrer:  "(1)  Because  the  facts 
stated  therein  do  not  oonstitate  an  offense 
punishable  by  tbe  laws  of  this  state;  (2)  be- 
cause the  intent  is  not  alleged,  proof  of  such 
Intent  being  necessary  to  make  out  the  of- 
fense charged ;  (3)  because  there  la  no  alle- 
gation of  any  Intent  to  defraud  any  one  In 
the  doing  of  the  acts  complained  of." 

Counsel  appointed  by  the  trial  court  to 
present  tbe  reasons  for  tbe  sustaining  of  the 
demurrer  argues  that  the  statute  can  only  be 
sustained  by  construing  it  to  mean  that  an  in- 
tent to  defraud  tbe  seller  by  an  underread- 
ing  and  that  an  Intent  to  defraud  tbe  par- 
chaser  by  an  overreadlng  are  essential  ele- 
ments of  an  offense.  It  is  further  insisted 
that  the  result  of  overreadlng  the  test  was 
to  pay  too  much  for  tbe  cream,  and  that  de- 
fendant did  not  cheat  or  intend  to  defraud 
any  one.  Tbe  Legislature,  however,  did  not 
use  language  making  intent  an  ingredient 
of  the  offense  condemned,  nor  is  the  statute 
void  for  that  reason.  Tbe  act  was  passed 
In  tbe  exercise  of  legislative  power  to  pro- 
tect tbe  public  health  and  to  regulate  weights 
and  measures.  The  protection  of  health  and 
the  testing,  weighing,  and  measuring  of  food 
products  are  so  closely  connected  with  the 
public  welfare  that  no  limitation  not  imposed 
by  tbe  Constitution  upon  legislative  power  In 
relation  thereto  should  be  fixed  by  the  courts. 
These  are  among  tbe  common  and  necessary 
subjects  of  both  state  and  municipal  legis- 
lation. Within  constitutional  limitations  the 
Legislature  is  the  Judge  as  to  how  the  de- 
mands of  society  in  these  respects  are  best 
subserved.  Reasonable  laws  which  make  the 
authority  of  food  commissioners  and  boards 
of  bealtb  effective  for  tbe  protection  of  the 
public  are  proper  enactments  and  must  be  re- 
spected by  those  who  buy  and  sell  and  meas- 
ure and  weigh  perishable  foods.  Tbe  intent 
with  which  reasonable  statutory  regulations 
are  disobeyed  by  persons  engaged  in  buying 
or  in  selling  cream,  and  who  are  thus  deal- 
ing with  tbe  public  in  a  necessary  article 
of  food,  is  not  always  essential  to  a  criminal 
charge  or  to  proof  of  guilt  An  evil  Intent  or 
malice  may  be  presumed  from  the  willful 
violation  of  a  positive  statute.  Where  the 
statute  does  not  make  intent  a  part  of  the  vio- 
lation of  a  proper  police  regulation,  it  is  not 
always  necessary  to  charge  or  prove  It 
State  V.  Hurds,  19  Neb.  316,  27  N.  Wl  139 : 
Seele  t.  State,  85  Neb.  109,  122  N.  W.  686; 
Staley  v.  State,  89  Neb.  701,  131  N.  W.  1028, 
34  L.  R.  A.  (N.  S.)  613;    Harding  v.  People, 
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10  Colo.  387,  IB  Pac.  727 ;  Commonwealth  t. 
Gnosteln,  209  Mass.  38,  95  N.  E.  97 ;  Com- 
moDwealth  v.  Miser,  207  Mass.  141,  93  N.  B. 
249,  31  L.  R.  A  (N.  S.)  467,  20  Ann.  Cas. 
U52;  State  v.  McBrayer,  98  N.  C.  619,  2  S. 
E  755;  State  v.  Smith,  17  R.  I.  371,  22  AU. 
2$2;  Mills  V.  State,  58  Fla.  74,  61  South.  278; 
State  T.  HenzeU,  17  Idaho,  725,  107  Pac.  67, 
27  L.  R.  A  (N.  S.)  159.  Both  the  statute 
and  the  Information  are  within  the  recog- 
nized exception  to  the  general  principle  that 
intent  Is  an  element  of  a  criminal  offense  and 
a  necessary  part  of  an  Information.  The 
exception  of  the  county  attorney  to  the  sus- 
taining of  the  demurrer  is  therefore  well 
taken. 
Exception  anatalned. 

REESB,  a  J.,   and  LBTTON  and  FAW- 
CETT,  J  J.,  not  Bitting. 


STATE  ex  reL  GUNNARSON  v.  NEBRASKA 

CHILDREN'S  HOME  SOCIETT 

et  al.     (No.  17,235.) 

(Soprerae  Court  of  Nebraska.    Sept  28,  1913.) 

(Byllahv*  iy  the  0<mrt.) 

L  Habeas  Cobpus  (§  48*)— Vbmtjb— CosroDT 

or  MisoB. 
An  application  for  a  writ  of  habeas  corpus 
by  a  parent  to  recover  the  possession  of  his 
minor  child  may  be  brought  in  the  district 
conrt  in  the  county  where  the  unlawful  deten- 
tion takes  place;  whether  it  may  also  be 
brongbt  in  the  county  where  the  relator  resides 
is  not  decided. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  {  46 ;   Dec.  Dig.  {  48.*] 

2.  Habeas  Cobfus  (8  99*) — Custodt  ot  Chh/- 

DBEN  —  SUBBENDEB    BT    PaBENT  —  WBITTES 

Contbaot. 
A  father  can,  by  his  agreement  In  writing, 
torrender  the  custody  of  bis  infant  child  to  an- 
other so  as  to  make  the  cnstody  of  that  other 
lei;al,  and  he  cannot  thereafter  repudiate  such 
agreement  and  retain  the  custody  of  bis  child 
unless  be  can  show  a  clear  breach  of  the  agree- 
ment or  an  abuse  of  the  child  or  that  the  best 
interest  of  the  child  requires  it. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  |  84  ;  Dec.  Dig.  |  99  ;*  Parent 
»nd  Child.  Cent.  Dig.  §|  7,  8.] 

3.  Habkab  Cobfus  (§  99*)— Ctistodt  ot  Chii^ 

DMjr— IlJTEBEST  t)F    CHILD— EVIDENCE. 

Evidence  examined,  its  substauce  stated  in 
the  opinion,  and  held  that  it  is  for  the  best  in- 
terest of  the  child  to  remain  in  the  custody  of 
the  respondent. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  i  84 ;    Dec  Dig.  i  99.*I 

Appeal  from  District  Court,  Madison  Coun^ 
ty;  Welch,  Judge. 

Habeas  corpus  By  the  State,  on  relation 
of  BVlward  Ounnarson,  against  the  Nebraska 
Children's  Home  Society  and  others  to  re- 
gain the  cnstody  of  certain  minor  children  of 
relator  and  his  deceased  wife.  From  an 
order  giving  the  custody  of  one  of  the  chil- 
dren to  relator  and  remanding  the  other  to 


the  custody  of  respondents,  they  appeal.    Re- 
versed and  dismissed. 

Baldrlge,  De  Bord  &  Fradenburg,  of  Oma- 
ha, and  Allen  &  DowUng,  of  Madison,  for  ap- 
Iiellants.  H.  Halderson,  of  Newman  Grove, 
and  M.  B.  Foster,  of  Madison,  for  appellee. 

BARNES,  J.  This  was  a  proceeding  in 
habeas  corpus  brought  in  the  district  court 
of  Madison  county  by  the  relator,  ESdward 
Gunnarson,  to  recover  the  i)os8ession  of  his 
two  minor  children,  Olga  Gunnarson  and 
EiUen  M.  Gunnarson.  A  trial  resulted  in  an 
order  giving  the  custody  of  Ellen  M.  Gun- 
narson to  the  relator  and  remanding  the 
custody  of  Olga  to  the  respondents.  From 
that  Judgment  the  respondents  have  brought 
the  case  to  this  court  by  an  appeaL 

It  appears  that  the  relator,  on  or  about 
the  18th  day  of  March,  1910,  by  an  instru- 
ment in  writing,  duly  signed  and  acknowledg- 
ed before  a  notary  public  of  Madison  county, 
relinquished  the  care  and  custody  of  his  two 
daughters  to  the  respondents,  who  took  tbem 
without  objection  on  his  part  to  Omaha,  in 
Douglas  county. 

[1]  It  Is  respondents'  first  contention  that 
the  action  should  have  been  commenced  in 
Douglas  county,  and  the  district  court  of 
Madison  county  bad  no  Jurisdiction  in  this 
case  to  make  the  order  of  wlilch  the  respond- 
ents complain.  It  is  argued  that  the  action 
should  have  been  commenced  in  the  county 
where  the  unlawful  restraint  took  place,  and 
some  of  the  authorities  seem  to  sustain  that 
contention.  Whether  It  may  also  be  com- 
menced In  the  county  where  the  relator  re- 
sides has  not  perhaps  been  determined  by 
this  court,  but  we  deem  it  unnecessary  to 
decide  this  question  for  the  reason  that  the 
Judgment  in  this  case  can  well  be  put  upon 
another  ground. 

It  appears  that  about  five  years  before  the 
commencement  of  this  proceeding  the  wife 
of  the  relator  died,  leaving  liim  with  the  two 
children  in  question,  one  of  whom  was  about 
a  year  old  and  the  other  some  four  years  of 
age.  Immediately  after  the  death  of  his 
wife  the  relator  placed  the  youngest  child  in 
the  charge  of  a  Mrs.  Newman,  residing  in 
Newman  Grove.  The  eldest  girl.  Olga,  was 
placed  In  charge  of  one  Eugene  King,  where 
she  remained  some  four  or  five  months,  when 
she  was  also  placed  in  the  charge  of  Mrs. 
Newman.  For  the  period  of  about  four  years 
the  relator  also  lived  in  the  Newman  home. 
The  treatment  of  the  children  was  such  as 
to  cause  comment  among  the  neighbors,  and 
in  March,  1910,  Gunnarson's  brother  and 
wife  came  on  a  visit  to  Newman  Grove. 
They  found  such  a  condition  existing  that 
they  notified  the  officers  of  the  respondent 
that  something  ought  to  be  done  for  the  care 
of  the  children,  and  Mrs.  Qulvey,  acting 
toil  the  respondents,  came  to  Newman  Grove 
and  secured  the  relinquishment  above  men- 
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tloned  and  without  objection  on  the  relator's 
part  took  the  children  to  Omaha.  They  were 
afterwards  placed  In  the  home  of  Phillip 
Nichols  and  Emma  E.  Nichols,  his  wife,  and 
In  the  borne  of  Robert  A.  Collier  and  Retta 
Collier,  his  wife,  at  or  near  the  town  6f 
Campbell,  In  Franklin  county,  Neb.  At  the 
time  the  children  were  taken  to  Omaha  the 
relator  was  living  In  the  home  of  Mrs.  New- 
man, who,  It  is  apparent  from  the  record,  in 
a  few  days  thereafter  be  married  and  there- 
upon filed  the  application  for  a  writ  of 
habeas  corpus  to  recorer  possession  of  the 
children. 

The  district  conrt  found  that  there  was  no 
fraud,  false  representations,  or  undue  influ- 
ence used  on  the  part  of  the  respondents  to 
obtain  possession  of  the  dUldren.  The  find- 
Ins  ot  the  court  reads  as  follows:  "The  court 
further  finds  that  said  instruments  (relin- 
quishment papers)  in  writing  were  not  ob- 
tained by  fraud,  false  representations,  or 
undue  Infiuence  on  the  part  of  the  respond- 
ents or  any  other  person,  and  that  the  rela- 
tor was  persuaded  to  sign  the  same  by  per- 
sons acting  in  good  faith,  who  believed  that 
they  were  acting  for  the  best  Interest  of  said 
children,  without  false  representations  on 
their  part"  The  court,  however,  found  that 
the  instruments  were  voidable  and  subject  to 
rescission  by  the  relator,  and  that  on  the 
19th  day  of  March,  1910,  the  relator  notified 
the  persons  in  charge  of  the  office  of  the 
respondents,  the  Nebraska  Children's  Home 
Society,  that  he  desired  to  rescind  the  au- 
thority of  said  instruments  purporting  to 
convey  to  said  Nebraska  Children's  Home  So- 
ciety the  custody  of  the  said  children,  and 
that  he  thereby  rescinded  and  canceled  his 
said  agreements. 

It  is  a  significant  fact  that  the  court  fur- 
ther found  that:  "The  relator  has  not  fur- 
nished and  is  not  able  to  furnish  proper 
parental  care,  custody,  and  control  of  the 
said  Olga  Gunnarson  and  is  not  entitled  to 
the  custody  of  said  child."  The  court  fur- 
ther found,  however,  that:  "The  relator  has 
been  and  is  able  to  furnish  a  home  and  prop- 
er parental  control  for  the  said  child  Ellen 
M.  Gunnarson  and  is  a  proper  person  to 
have  the  custody  of  said  child  and  is  en- 
titled to  her  custody."  There  was  a  further 
finding  by  the  court  tliat:  "The  Nebraska 
Children's  Home  Society  is  a  suitable  insti- 
tution to  have  the  control  and  custody  of  said 
clilldren,  and  that  said  Robert  A.  Collier  and 
Retta  Collier  are  suitable  persons  to  have 
the  actual  custody  of  said  Ellen  M.  Gunnar- 
son, and  that  said  Phillip  Nichols  and  Emma 
E.  Nichols  are  suitable  persons  to  have  the 
actual  custody  of  said  Olga  Gunnarson." 
It  Is  clear  that  the  findings  of  the  court  are 
somewhat  inconsistent 

The  testimony  shows  that  It  was  a  matter 
of  common  knowledge  that  the  relator  lived 
with  Mrs.  Newman.  He  testified:  "I  lived 
there  at  Mrs.  Newman's  house  three  years 


before  I  signed  Exhibits  A  and  B;  when  I 
was  not  at  home  Mrs.  Newman  had  charge  of 
these  little  children." 

A  Mrs.  Condrlm  testified,  in  substance,  that 
she  had  lived  at  Newman  Grove  for  aboat 
18  years  and  had  known  Mrs.  Gunnarson, 
the  mother  of  the  two  girls;  that  she  lived 
across  the  comer  of  the  block  from  Mrs. 
Newman.  She  said  Mrs.  Newman  told  her 
that  she  was  a  widow,  and  she  testified  In 
regard  to  a  conversation  she  had  with  Mr. 
Gunnarson.  In  relation  to  tliis  matter,  her 
testimony  is  as  follows:  "Well,  I  don't  re- 
member just  how  we  started  the  talk.  He 
said  to  me  that  the  girls  were  not  treated 
right;  •  •  •  and  I  said,  'Are  you  mar- 
ried to  her  (meaning  Mrs.  Newman)?'  He 
said,  'No ;'  he  was  not  married.  I  said,  'Well, 
if  you  was  a  decent  man  you  would  not  live 
there  with  your  children  if  you  were  not 
married.'  I  says,  'Why  don't  you  take  tbem 
away?*  He  says,  That  is  what  I  should  do.' 
That  is  about  all  that  was  said." 

Mr.  Nelson,  cashier  of  the  bank  at  New- 
man Grove,  who  knew  the  Gunnarsons  well, 
testified  in  substance  as  follows:  "I  had  a 
talk  with  him  after  he  sent  the  children  to 
the  respondents.  I  told  him  it  was  a  pretty 
hard  thing  for  a  fiither  to  have  to  do.  He 
mentioned  something —  He  thought  the  dill- 
dren  would  be  better  off  to  have  a  home; 
something  to  that  effect  People  made  re- 
marks that  relator  and  Mrs.  Newman  were  not 
married.  I  was  surprised  to  learn  that  they 
were  not  married,  because  I  did  not  think  it 
was  quite  the  proper  way  for  a  man  to  live 
with  his  children.  Don't  know  how  long  they 
lived  there.  Relator  and  Mrs.  Newman  did 
not  get  married  until  the  girls  had  been  sent 
away."  This  witness  further  testified  that 
Gunnarson  drank  excessively,  and  that  the 
children  were  whipped  by  Mrs.  Newman 
when  they  lived  with  her;  that  the  eldest 
child  ran  away  from  home  on  account  of  the 
treatment  she  had  received. 

A  Mr.  Juelson  testified  that  after  the  pa- 
pers were  signed  Gunnarson  proposed  that  he 
get  an  officer  to  go  along  to  the  house  to  get 
the  children.  One  was  at  home  with  Mrs. 
Newman;  the  other  had  run  away  or  had 
gone  Into  the  country  some  distance  the  night 
before.  Gunnarson  seemed  afraid  to  go.  He 
said  he  knew  there  would  be  trouble  if  he 
went  down.  Mrs.  Qulvey  went  down.  Mr. 
Gunnarson  drove  out  to  get  the  other  child. 

Mrs.  Qulvey  testified  that  Gunnarson  told 
her  that  he  went  home  about  11  o'clock  one 
night  and  the  children  were  both  out  of  doors 
and  were  not  willing  to  go  Into  the  house, 
and  that  made  him  send  for  some  one  to  take 
care  of  them.  He  said  the  younger  girl  had 
been  treated  well,  but  Mrs.  Newman  did  not 
like  the  other  one  and  treated  her  cruelly. 
He  said  she  had  whipped  her  and  had  hurt 
her.  He  said  the  eldest  girl  had  run  away 
the  night  before. 

Louis  Pospld  testified  ip  aubatance  that 
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be  lived  at  Newman  Grove;  was  35  years 
old  and  v^ag  a  married  man,  In  the  Imple- 
ment business,  and  lived  about  300  or  400 
feet  from  Mrs.  Newman;  that  be  knew  the 
cbildren;  that  he  did  not  know  whether 
Gannarson  was  married  to  Mrs.  Newman  or 
not  He  further  testified:  "I  have  noticed 
lots  of  times  that  they  (referring  to  the 
cbUdren)  were  not  treated  right  Mrs.  New- 
man slapped  Olga.  I  heard  lots  of  hollering 
between  Mrs.  Newman  and  Olga.  Mrs.  New- 
man was  hollering.  I  did  not  know  what  she 
said.  I  know  she  whipped  her  with  her 
band." 

Mrs.  Pospld  testified  in  substance:  That 
the  little  girls  did  not  have  any  home  except 
Mrs.  Newman's;  "that  if  they  had  any  other 
I  would  have  known  It  Yes,  I  saw  Mrs. 
Newman  whip  these  children.  Tes,  snow  on 
tbe  ground.  She  whipped  both  of  them.  She 
^d  not  whip  the  little  one  as  much  as  she 
whipped  the  oldest  one.  She  whipped  the 
oldest  until  she  laid  down  in  the  snow  and 
boUered.  She  said,  'Mamma,  don't  lick  me 
an;  more.'  I  called  to  her.  The  children 
were  screaming  so  much  I  guess  she  didn't 
bear  me.  Yes,  it  was  Olga.  She  was  lying 
in  the  snow.  I  don't  know  bow  many  times 
she  slapped  her.  I  could  not  hear  just  what 
was  said.  Tbe  sun  was  going  down.  She  hit 
ber  a  good  many  times.  She  hit  her  when 
she  was  lying  In  the  snow.  I  said  to  Mrs. 
Newman,  'What  are  you  doing?  I  went  In 
and -did  not  see  her  any  more.  I  have  heard 
tbe  children  scream  over  from  the  house.  I 
have  heard  It  so  many  times  I  do  not  know." 
On  cross-examination  the  witness  testified: 
"I  don't  know  what  Mrs.  Newman  wbipped 
tbe  girls  for  that  day.  No,  I  didn't  see  Olga 
shortly  after  tbe  whipping  nor  some  time 
later.  I  don't  know  whether  there  were  any 
marks  on  the  girl  from  this  whipping." 

Mr.  Gntru,  who  Is  In  the  hardware  busi- 
ness at  Newman  Grove,  testified  In  regard 
to  tile  treatment  of  the  children.  He  said: 
"I  know  tbe  little  girls;  quite  a  long  time 
before  they  were  sent  away.  They  came  to 
my  bouse  and  got  In  with  my  children.  As 
I  understand  It  they  had  been  driven  out  of 
the  boose.  My  wife  tried  to  send  tbe  chil- 
dren home  when  suppertime  came,  but  she 
couldn't  get  rid  of  them.  She  called  me  up 
at  the  store  and  wanted  me  to  look  after  the 
children  and  get  tbem  away,  because  she 
didn't  want  to  get  Into  any  trouble,  so  I  set 
oat  to  find  Mr.  Gunnarson  and  took  him  down 
and  asked  blm  to  go  and  get  the  girl.  *  •  • 
He  said  he  would,  and  started  off.  Some 
other  gentlemen  Informed  me  that  Gunnar- 
son went  down  and  Inquired  and  said  be 
would  punish  the  girl,  so  I  started  right 
borne.  I  didn't  want  any  trouble  at  my 
place.  •  •  •  We  talked  a  lltOe  while, 
and  be  said,  'We  had  better  get  the  girl 
»nd  take  her  home;'  and  we  found  the 
girl  had  lit  out,  had  gone  out  the  back 
*>er,  and  was  gone.    I  don't  know  where  she 


went  to.  •  •  •  Well,  I  can't  say  that  he 
was  particularly  under  the  Influence  of  liq- 
uor. I  know  that  he  Is  In  the  habit  of  get- 
ting drunk  very  often.  One  day  tbe  two  girls 
came  with  my  girl  from  the  schoolhouse  and 
would  not  go  home.  They  wanted  my  girls 
to  go  home  with  them,  and  said,  'They  will 
not  whip  me  If  you  go  with  us.'  •  •  • 
The  same  day  my  children  went  up  town  to 
find  Gunnarson;  and  they  had  walked  around 
on  the  streets ;  and  Mr.  Gunnarson  and  tbe 
two  children  came  Into  the  store.  They 
stopped  there,  and  we  got  to  talking  of  the 
girl.  •  •  •  Mrs.  Newman  bad  accused 
ber  of  telling  lies,  and  that  she  had  punished 
Olga  and  wbipped  ber  and  washed  ber  mouth 
to  wash  the  lies  out  of  her  mouth.  Gunnar- 
son said  he  couldn't  be  there.  He  said  they 
were  whipped  or  mistreated,  and  he  said  that 
is  too  bad  that  ttaey  were  treated  that  way. 
He  says,  as  near  as  I  remember,  that  tbey  tell 
lies,  or  something  like  that,  and  he  knew  that 
was  one  of  the  punishments  they  received  for 
telling  lies."  Testifying  of  Gunnarson's  gen- 
eral reputation  In  the  community,  he  stated: 
"That  he  is  in  the  habit  of  getting  drunk.  I 
would  not  say  that  he  Is  the  worst  drinker 
In  Newman  Grove;  •  •  •  is  right  with 
the  drinkers.  Olga  didn't  tell  that  she  was 
punished  by  putting  soap  in  her  mouth  at 
my  bouse.  She  told  It  out  In  the  street  be- 
fore Mr.  Gunnarson  and  myself.  I  bad  very 
good  reason  to  believe  It  The  girl  cried  and 
didn't  dare  to  go  home.  •  •  •  We  had 
quite  a  little  talk  with  Gannarson  about  this 
matter.  He  seemed  to  be  In  trouble  himself 
to  know  where  to  take  tbe  children.  He  was 
apparently  afraid  to  take  them  home  him- 
self. No,  I  didn't  talk  with  him  about  a  plan, 
for  I  didn't  know  of  any  plan,  •  *  •  to 
take  care  of  tbem." 

John  Juelson,  a  reputable  business  man  of 
Newman  Grove,  testified  that  he  knew  the 
people  very  well.  That  Gunnarson's  general 
reputation  In  the  neighborhood  was  that  be 
drank  pretty  hard. 

LUUan  McClelland  testified  for  tbe  re- 
spondents that  she  was  at  the  Children's 
Home  Society  when  Gunnarson  came  to  see 
about  reclaiming  his  children.  Her  testi- 
mony In  substance  is  as  follows:  "When  he 
came  there  I  was  alone.  I  should  say  he  was 
intoxicated.  Yes,  I  have  seen  enough  of  in- 
toxicated men  to  know  when  tbey  are  Intoxi- 
cated. I  had  a  talk  with  him  with  reference 
to  the  children.  He  ^ald  he  came  to  see  Mrs. 
Qulvey.  I  told  blm  Mrs.  Quivey  was  out  of 
tbe  city  and  would  not  be  able  to  see  him 
before  the  first  of  the  following  week.  He 
said  he  had  a  letter  from  Mr.  Qulvey  that  he 
had  written.  I  said,  'Why  did  you  give 
your  children  up  If  you  wanted  to  have  them 
back  again?'  He  said  he  didn't  really  want 
to  give  them  up,  but  he  had  been  living  with 
Mrs.  Newman  for  five  years.  He  said  be  did 
not  believe  it  was  tbe  right  place  for  the 
children,   but  he  wanted  them  back."  j^ 
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cross-examination  she  testifled:  "It  was 
about  2  o'clock  In  the  afternoon  that  Gun- 
narson  appeared  at  the  ofBce.  Yes,  sir;  be 
must  have  come  directly  from  the  depot  to 
the  office.  Yes,  he  was  drunk.  Well,  he  lay 
over  the  register  and  vomited ;  acted  as  much 
like  a  drunk  man  as  I  ever  saw.  I  never 
Baw  blm  but  twice.  That  is  all  I  know  about 
his  drinking." 

Miss  Carrie  Stewart  testifled  In  substance 
as  follows :  "I  don't  think  I  ever  was  at  New- 
man Grove  before  that  case  came  up.  It 
was  In  my  Judgment  a  case  that  required  at- 
tention. Yes,  I  have  seen  Mr.  Gunnarson. 
First  about  January  6,  1910,  at  Newman 
Grove  on  a  ooach  attached  to  the  freight 
train.  He  came  in  and  sat  down  Just  back 
of  me.  From  his  remarks  I  Judged  he  was 
Intoxicated.  Shortly  after  I  took  my  seat 
in  the  car  Mr.  Gunnarson  came  on  with  two 
little  girls;  was  sitting  Just  back  of  me; 
and  they  sat  there  for  a  short  time.  He 
seemed  to  be  so  much  intoxicated  that  he 
conld  scarcely  resist  Mrs.  Newman,  and  she 
took  the  two  little  girls, and  got  oS  the  train 
and  went  across  the  railroad  track.  She 
was  scolding  the  eldest  girl." 

There  is  considerable  other  testimony  In 
the  record  showing,  or  tending  to  show,  that 
Gunnarson  was  a  man  addicted  to  the  use 
of  Intoxicating  liquors.  It  seems  clear  from 
the  testimony  that  Gunnarson  himself  knew 
that  his  children  had  been  cruelly  treated  by 
the  woman  be  was  living  with.  It  also 
seems  clear  that  she  had  no  affection  for  the 
children  of  Gunnarson's  first  wife;  that  her 
conduct  towards  them  drove  them  away 
from  home;  that  they  were  subjected  to  fre- 
quent punishment  in  the  way  of  whippings. 
If  she  would  do  this  while  the  children  were 
living  there,  before  they  were  taken  In  9harge 
by  the  respondents,  it  Is  fair  to  assume  that 
she  would  continue  this  cruel  treatment  In 
case  they  were  returned  to  the  custody  of 
the  father. 

[2]  A  father  can,  by  agreement,  surrender 
the  custody  of  his  Infant  children  to  another, 
so  as  to  make  the  custody  of  that  other  legal, 
and  he  cannot  thereafter  repudiate  such 
agreement  and  retain  the  custody  of  the 
children,  unless  he  can  show  a  clear  breach 
of  the  agreement,  or  an  abuse  of  the  child, 
or  that  the  best  Interest  of  the  child  requires 
it.  Cunningham  v.  Barnes,  37  W.  Va.  746, 
17  S.  B.  308,  38  Am.  St  Rep.  57;  Anderson  v. 
Young,  64  S.  0.  388,  32  S.  E.  448,  44  L.  R.  A. 
277. 

In  Clark  v.  Bayer,  32  Ohio  St  299,  30  Am. 
Rep.  593,  It  was  said:  "It  sometimes  hap- 
pens that  parents  have  abandoned  their  mi- 
nor children  or  by  act  and  word  transferred 
their  custody  to  another.  In  such  cases, 
where  the  custodian  is,  in  every  way,  a  prop- 
er person  to  have  the  care,  training,  and 
education  of  the  infant,  and  the  court  is  sat- 
isfied its  social,  moral,  and  educational  in- 


terests will  be  best  promoted  by  remaining 
in  the  custody  of  the  i^rson  to  whom  it  was 
transferred,  or  received,  when  abandoned, 
the  new  custody  will  be  treated  as  lawful 
and  exclusive." 

In  Bennett  v.  Bonnett,  61  Iowa,  199,  16  N. 
W.  91,  47  Am.  Rep.  810,  it  was  said:  "The 
weight  of  authority,  we  think,  sustains  tbe 
position  that  a  parent  can  by  agreement  sur- 
render tbe  cnstody  of  his  Infant  child  so  as 
to  make  the  custody  of  him  to  whom  he 
surrenders  It  legal." 

[S]  In  view  of  the  finding  of  the  trial 
court  that  Robert  A.  Collier  and  Retta  Col- 
lier are  suitable  persons  to  have  the  actual 
custody  of  Ellen  M.  Gunnarson,  we  see  no 
reason  why  that  custody  should  be  trans- 
ferred again  to  tbe  father  who  voluntarily 
relinquished  it  It  has  always  been  held 
by  this  court  that  the  interests  of  the  child 
should  be  taken  Into  consideration  In  deter- 
mining its  custody.  In  re  Bnrdick,  91  Neb. 
639,  136  N.  W.  988,  40  L.  R.  A.  (N.  S.)  887; 
State  V.  Porter,  78  Neb.  811,  112  N.  W.  286 ; 
In  re  White,  33  Neb.  812,  61  N.  W.  287. 

As  we  view  the  record,  it  Is  apparent  that 
It  is  for  the  best  interest  of  Ellen  M.  Gun- 
narson that  she  remain  in  tbe  cnstody  of 
Robert  Collier  and  Retta  Collier  until  such 
time  as  it  is  shown  that  a  change  of  custody 
will  materially  promote  the  child's  welfare, 
morally  and  physically.  The  Judgment  of 
the  district  court,  so  far  as  the  care,  custody, 
and  control  of  tbe  child  Ellen,  is  therefore 
reversed,  and  the  proceeding  Is  dismissed. 

Reversed  and  dismissed. 

REESE,  C.  J.,  and  FAWCETT  and  LET- 
TON,  JJ.,  not  sitting. 


MEYER  BROS.  DRUG  CO.  t.  HIRSCHING- 

MORSB  CO.     (No.  17,290.) 
(Supreme  Court  of  Nebraska.     Sept.  26,  1813.) 

(Byttahu*  hy  tKe  Court.) 

1.  Plbadiro   (i   362*)— Arswxk— Stsikino 
Past  of  Pleading. 

In  a  suit  on  a  note,  it  Is  not  prejudicial  er- 
ror to  strike  from  tbe  files  all  of  the  answer, 
except  an  admission  of  the  execution,  delivery, 
and  nonpayment  of  the  note,  where  no  defenae 
or  proper  counterclaim  or  set-oC  is  pleaded. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  S§  1147-1155 ;    Dec  Dig.  \  362.»1 

2.  Pleading  (§  349*)— Jdd»ment  oh  Pucad- 
iNGS— Bills  and  Notes. 

In  a  suit  on  a  note,  a  motion  In  favor  of 
plaintiff  for  judgment  on  tbe  pleadings  ma;  be 
sustained,  where  the  execution,  delivery,  and 
nonpayment  of  the  note  are  admitted  in  an  an- 
swer pleading  no  defense  or  proper  counter- 
claim or  set-off. 

lEd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S§  1067-lOCO ;   Dec.  Dig.  $  348.*] 

Appeal  from  District  Court,  Lancaster 
County;  Cornish,  Judge. 

Action  by  the  Meyer  Bros.  Drug  Company 
against  the  Hlrsching-Morse  Company.  Judg- 
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ment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Jobn  S.  Bisbop,  R.  S.  Mockett,  and  A.  S. 
Tibbets,  all  of  Lincoln,  for  appellant  8.  Lb 
Gelstliardt,  of  Lincoln,  for  appellee. 

ROSE,  J.  The  action  was  conunenced  be- 
fore a  justice  of  the  peace  to  recover  the 
amonnt  dne  on  a  promissory  note  for 
H3.S6,  dated  March  31,  1908,  payable  May 
15, 1908,  and  bearing  Interest  at  the  rate  of 
7  per  cent,  per  annum.  From  a  judgment  In 
f&Tor  of  plaintiff,  defendant  appealed  to  the 
district  court  There  plaintiff  recovered  a 
Judgment  on  the  pleadings  for  $31.30,  being 
the  amonnt  of  plaintiff's  claim,  less  a  former 
jadgment  In  favor  of  plaintUf  and  against 
defendant  for  $22.50.  Defendant  has  ap- 
Iiealed. 

There  are  three  assignments:  The  trial 
conrt  erred  (1)  In  striking  from  the  flies  the 
amended  answer  and  cross-petition ;  (2)  in  sus- 
taining the  motion  of  plaintiff  for  Judgment 
on  the  pleadings ;  (3)  in  rendering  judgment 
against  defendant  without  a  trial,  and  while 
defendant  had  an  answer  and  cross-petition 
on  file. 

[1]  L  The  am^ided  answer  condemned  by 
the  trial  court  admitted  all  of  the  allegations 
of  the  petition,  and  tmder  a  ruling  below  this 
admission  was  permitted  to  remain  in  the 
pleadings.  In  allowing  a  credit  for  the 
amount  of  a  former  Judgmoit,  the  trial  court 
ruled  in  favor  of  defendant,  who  In  that  re- 
spect has  no  ground  of  complaint  A  coun- 
terclaim for  a  tort,  which  was  made  the  basis 
of  a  demand  for  $5,000,  was  properly  stricken 
oat,  as  not  being  within  the  Jurisdiction  of 
the  Justice  of  the  peace  or  lltigable  upon  ap- 
peal. The  record  does  not  af&rmatlTely  show 
error  In  the  holding  that  the  answer  as  a 
whole  contained  no  matter  amounting  to  a 
defense,  or  to  a  proper  counterclaim  or  set- 
off. 

(2J  2.  The  execution,  delivery,  and  nonpay- 
ment of  the  note  being  admitted  in  an  answer 
containing  no  proper  defense,  there  was  no 
error  in  sustaining  the  motion  for  Judgment 
<m  the  pleadings. 

Affirmed. 

BARNES,  FAWCETT,  and  HAMER,  JJ., 
not  Bitting. 


WACHTER  et  al.  v.  LANGB  et  aL 

(No.  17,283.) 

(Sapreme  Ck>urt  of  Nebraska.     Sept  26,  1913.) 

(ByOabiu  hy  the  OourtJ 

t  HlOHWATS    (§    120*)— Drainaob— Injttko- 
noN — Grounds— EsTOPPBX. 

Where  a  landowner  knew  of  the  placing  of 
tile  drains  in  a  highway  so  as  to  drain  a  pond 
ritaated  upon  the  lands  of  another,  and  active- 
ly assisted  in  the  work  of  making  drains  or 
ditches  open  his  own  land  so  as  to  conduct  the 


water  from  the  highway-  ditch  over  the  same, 
an  injunction  will  not  be  granted,  years  after- 
wards, to  enjoin  the  maintenance  of  the  tile 
drains  and  ditches  in  the  highway  for  the  rea- 
son that  in  some  years  more  water  was  dis- 
charged upon  bis  land  than  be  expected,  or  be- 
cause the  landowner  above  had  promised  to  stop 
the  flow  of  the  water  at  intervals  so  a*  to  al- 
low him  to  farm  the  land  below. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {§  374-378 ;   Dec.  Dig.  S  120.*] 
2.  Highways  ({  120*)- Dbainino— Remkdies 

OP  Abutting  Ownkb. 

Public  authorities  may  construct  drains 
along  the  side  of  highways  if  necessary  to  ren- 
der the  road  passable.  If  in  so  doing  they  di- 
vert the  waters  of  a  pond  ont  of  the  natural 
course  of  drainage  and  upon  the  lands  of  one 
not  consenting  to  the  work,  they  may  not,  or- 
dinarily, if  the  work  is  done  in  good  faith,  be 
enjoined ;  but  they  may  be  liable  for  damages 
to  persons  whose  lands  or  crops  are  injured. 
ChurchUl  v.  Beethe,  48  Neb.  87,  66  N.  W.  992, 
35  L.  R.  A.  442. 

[Ed.  Note.— For  other  cases,  see  Hiehways, 
Cent.  Dig.  U  374-878 ;   Dec  Dig.  S  120.*] 

Appeal  from  District  Court,  Clay  County; 
Hnrd,  Judge. 

Action  by  Herman  Wachter  and  others 
against  Louis  Lange  and  others.  From  Judg- 
ment for  defendants,  plaintiffs  appeal  Af- 
firmed. 

H.  C.  Palmer,  of  Clay  Center,  and  John  C. 
Stevens,  of  Hastings,  for  appellauts.  A.  C. 
Epperson,  of  Clay  Center,  and  J.  B.  Scott,  of 
Aurora,  for  appellees. 

LETTON,  J.  The  plaintiffs,  who  are  sep- 
arate owners  of  distinct  tracts  of  land  lying 
in  sections  23  and  26,  town  7,  range  6,  com- 
plain that  the  defendants  Lange  and  Cun- 
dall,  who  own,  respectively,  the  northeast 
quarter  of  section  23  and  the  northwest  quar- 
ter of  section  24  In  the  same  town  and  range, 
and  the  other  defendants,  who  are  members 
of  the  town  board  of  Sutton  township,  have 
by  means  of  certain  tile  drains  and  open 
ditches  drained  a  lagoon  of  60  to  80  acres  in 
extent  lying  in;the  lands  of  Lange  and  Cun- 
dall,  contrary  to  the  usual  and  natural 
course  of  drainage  and  in  such  a  manner  as 
to  divert  and  throw  upon  the  plaintiffs'  land 
large  quantities  of  surface  water  that  other- 
wise would  not  reach  the  same,  thereby  caus- 
ing the  loss  and  destruction  of  crops  and 
diminishing  the  value  of  their  premises. 
They  ask  an  injunction  to  prevent  the  main- 
tenance of  the  drains  and  ditches.  The  dis- 
trict court  denied  the  writ. 

The  making  of  the  drains  and  ditches  is 
admitted.  The  right  of  defendants  so  to  dis- 
charge the  waters  is  claimed  to  exist  by  way 
of  consent  and  estoppel  and  by  virtue  of  the 
right  of  the  township  authorities  to  improve 
the  public  highway,  leaving  any  one  injured 
thereby  to  their  remedy  at  law  for  damages. 

It  appears  that  the  public  road  between  sec- 
tions 23  and  24  often  became  impassable  on 
account  of  the  height  of  waters  in  the  large 
depression  or  lagoon  through  which  the  sec- 
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tion  line  ran,  and  that  In  1891  by  agreement 
between  one  McDermott,  who  then  owned  the 
northeast  quarter  of  section  23,  and  the  road 
authorities  and  plaintiff  Ebert  a  slx-lncb  tile 
draw  was  put  In  to  drain  the  pond  along  the 
side  of  the  highway  to  a  slight  depression  In 
Ebert'8  land,  whence  It  might  flow  to  the 
southwest  eventually  reaching  a  deeper  de- 
pression on  the  lands  of  the  other  plaintiffs. 
Ebert  testifies  that  while  McDermott  owned 
the  land  be  suffered  no  danmges,  for  that, 
when  he  reqnested  McDermott,  he  would  stop 
up  the  tile  and  prevent  the  water  coming  on 
his  land  until  he  had  removed  the  crop  stand- 
ing thereon,  but  that  Lange,  who  purchased 
from  McDermott,  refused  to  do  this,  giving 
as  a  reason  that  the  tUe  was  in  the  public 
road  and  he  could  not  interfere;  that  prior 
to  1908  he  suffered  no  damages  but  that  In 
that  year  his  lands  were  flooded  and  his  crop 
destroyed  in  the  portion  on  which  the  water 
flowed.  He  admits  that  he  and  McDermott 
ran  a  grader  to  a  depth  of  about  18  inches 
across  his  land  and  onto  the  land  of  plain- 
tiff Wachter  in  order  to  facilitate  the  flow 
onto  Wachter's  land.  Some  of  the  other 
plaintiffs  testify  as  to  the  condition  of  the 
road  prior  to  the  time  the  tile  was  put  in  in 
1901,  and  corroborate  Ebert  as  to  there  be- 
ing no  trouble  of  any  moment  until  1908,  on 
account  of  McDermott  closing  the  tile  until 
their  farming  work  was  done. 

It  Is  in  evidence  from  their  own  testimony 
that  plaintiffs  Ebert  and  Buttell  and  Scheu- 
erman  were  fully  cognizant  of  the  digging  of 
the  ditch  and  placing  of  the  original  tiling 
in  1901,  and  also  of  the  substitution  of  the 
larger  tiling  in' 1904  and  made  no  objections 
thereto  at  the  time.  It  is  true  they  all  testify 
that  the  reason  they  made  no  objection  was 
on  account  of  promises  made  by  McDermott, 
and  also  for  the  reason  that  they  were  not 
aware  that  the  placing  of  the  larger  tile 
would  make  the  flow  of  water  so  much  more 
rapid  that  it  would  Injure  the  crops  In  the 
depression  through  their  lands.  Testimony 
on  behalf  of  plaintiff  also  shows  that  in  1908 
the  town  board  closed  the  tile  drain  at  the 
request  of  one  of  those  farming  the  land 
below  until  he  removed  his  crop,  and  that 
when  be  had  finished  his  work  the  drain  was 
again  opened  by  the  authorities.  If  a  ma- 
terial matter  in  the  case  it  might  be  a  mat- 
ter of  some  doubt  as  to  whether  the  depres- 
sion on  the  land  of  Ebert,  where  the  water 
leaves  the  highway,  comes  within  the  defini- 
tion of  a  natural  drainage  channel;  but,  as 
we  view  the  case,  this  is  not  a  determining 
factor. 

[2]  The  conclusion  we  draw  from  the  whole 
of  the  testimony  is  that  the  action  Is  not  bar- 
red by  the  statute  of  limitations,  as  defend- 
ants insist,  but  that  the  Improvement  of  the 
highway  made  the  lowering  of  the  level  of 
the  water  In  the  pond  necessary,  and  hence 


the  anthoritieB  were  justified  In  digging  the 
ditch  and  laying  the  title.  Churchill  ▼. 
Beethe,  48  Neb.  87,  66  N.  W.  992,  35  L.  B.  A. 
442. 

[1]  Moreover,  the  conduct  of  Ebert  and 
others  of  the  plaintiffs  in  making  no  com- 
plaint at  the  time,  and  in  actively  assisting 
in  the  work,  places  them  in  a  position  that  a 
court  of  equity  will  not  act  In  their  behalf. 
Gllmore  v.  Armstrong,  48  Neb.  82,  66  N.  W. 
99& 

Plaintiff  Wachter,  however,  aeema  to  have 
been  ignorant  of  the  proceedings  taken  to 
collect  and  discharge  the  water  upon  bis 
land.  No  authority  has  been  shown  In  his 
tenant,  who  apparently  gave  consent,  to  do 
so.  He  may  be  in  a  position  where  he  has 
a  right  of  action  for  damages  for  the  flood- 
ing of  bis  land  In  1908  and  subsequently  If 
such  has  been  the  case.  While  a  proprietor 
may  have  the  right  declared  in  Todd  v.  York 
County,  72  Neb.  207,  100  N.  W.  299,  66  L.. 
B.  Au  661,  and  in  Aldritt  v.  Fleischaner,  74 
Neb.  66,  103  N.  W.  1084,  70  L.  B.  A.  301,  to 
drain  stagnant  water  into  a  natural  drain- 
age channel  on  his  own  lands.  It  has  never 
been  declared  that  he  can,  against  the  wish- 
es of  another  landowner,  enter  npon  his 
premises  to  open  drains  or  ditches,  or  that 
he  can  collect  and  discharge  surfb.ce  water 
oat  of  the  natural  course  of  drainage  upon 
the  lands  of  another. 

We  think  on  the  whole  case  the  district 
court  properly  denied  the  injunction,  and  Its 
Jndgment  is  therefore  affirmed. 

HAMEB,  BOSB,  and  SEDGWICK,  JJ..  not 

sitting. 


BOLTON  y.  BOLTON.     (No.  17318.) 
(Supreme  Court  of  Nebraska.    Sept  26,  1913.) 

(SyUahut  hy  the  Ooturt.) 

t,   EbCTRXUE  CBDXI.TT— ObOUNDS  FOB  DiTOBOB 

— EVIDENCB. 

Ehridence  examined,  and  referred  to  in  the 
opinion,  held  sufficient  to  entitle  plaintiff  to  a 
divorce  on  the  ground  of  exb«me  cruelty. 

(Additional  SyUabut  6y  Bditorial  Staff.) 
2.  DivoBCK  (§  240*)— AuxoNT— Amount. 

Where  defendant  in  divorce  had  accnmalat- 
ed  substantially  all  his  property  before  mar- 
riage, which  consisted,  as  he  alleged,  of  real 
estate  valued  at  about  $19,000,  incumbered  for 
S8,000,  and  personalty  valued  at  $21,000,  but 
for  which  he  owed  about  $11,000,  an  allowance 
of  $6,000  permanent  alimony  was  sufficient. 

[Ei  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  U  675-^78,  680;   Dec  Dig.  |  240.  •] 

Appeal  from  District  Court,  Colfax  County; 
HoUenbeck,  Judge. 

Action  by  Jessie  E.  Bolton  against  Henry 
Bolton  for  divorce,  in  which  defendant  filed 
a  cross-petition  for  similar  relief.  From  a 
decree  dismissing  both  petition  and  cross- 
petition,    defendant    appeals,    and    plaintiff 
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prosecutes  a  cross-appeaL  Hoyersed  on  plaln- 
tUTs  appeal,  and  remanded,  wltb  directions 
to  enter  a  decree  for  plaintiff,  and  to  award 
her  $6,000  as  permanent  alimony. 

C.  J.  Phelps  and  Geo.  W.  Wertz,  both  of 
Schuyler,  for  appellant  W.  M.  Cain,  of 
Sclrayler,  and  M.  F.  Harrington,  of  O'Neill, 
for  appellee. 

PAWCETT,  J.  This  suit  was  Instituted 
by  plaintiff  In  the  district  court  for  Colfax 
county  for  a  divorce  on  the  ground  of  ex- 
treme cruelty.  Defendant  answered,  denying 
all  of  the  acts  of  cruelty,  and  alleging  adul- 
tery on  the  part  of  plaintiff,  and  prayed  for 
a  divorce  on  that  ground.  Plaintiff  then  filed 
an  amended  petition,  alleging  the  same  mat- 
ters set  out  in  her  original  petition,  and  ad- 
ding other  and  more  serious  acts  of  cruelty. 
After  an  extended  trial,  in  which  a  large 
amount  of  testimony  was  taken,  the  dis- 
trict court  foimd  that  neither  the  acts  of 
cruelty  charged  in  the  petition  nor  the  charge 
of  adultery  set  out  in  defendant's  answer 
and  cross-petition  had  been  sustained  by 
sufficient  evidence,  and  dismissed  both  the 
petition  and  cross-petition.  Defendant  ap- 
peals, and  plaintiff  prosecutes  a  cross-ap- 
peaL 

[1]  It  would  serve  no  good  purpose  to  set 
ont  the  testimony  offered  on  both  sides  of 
this  unfortunate  case.  We  have  examined 
the  evidence  with  great  care,  and  have  reach- 
ed the  conclusion  that  the  findings  and  Judg- 
ment of  the  court  in  favor  of  plaintiff  as  to 
defendant's  cross-petition  should  be  affirmed, 
but  that  the  charge  of  cruelty  contained  in 
the  fifth  paragraph  of  plaintiff's  amended  pe- 
tition is  sufficiently  sustained  to  entitle  her 
to  a  divorce.  We  are  the  more  ready  to  so 
hold  because  we  think  that  in  this  case  the 
legitimate  ends  and  object  of  matrimony 
have  been  utterly  destroyed,  and  that  these 
two  people  can  never  again  live  together  as 
husband  and  wife. 

[2]  The  amended  petition  alleges  that  de- 
fendant is  the  owner  of  a  quarter  section  of 
land  in  Colfax  county  of  the  value  of  $16,000, 
a  stock  of  merchandise  in  the  city  of  Schuy- 
ler of  the  value  of  $15,000,  a  stock  of  mer- 
chandise In  the  village  of  Dodge  of  the  value 
of  $5,000,  a  quarter  section  of  land  in  Perkins 
connty  of  the  value  of  $7,000,  and  bank  stock 
of  the  value  of  $2,000 ;  total,  $45,000.  The 
defendant  in  his  answer  admits  the  owner- 
ship and  value  of  the  stock  of  merchandise 
in  the  city  of  Schuyler,  but  alleges  that  he  is 
indebted  therefor  In  the  sum  of  $5,000;  ad- 
mits the  ownership  and  value  of  the  Colfax 
county  land,  but  alleges  that  it  is  incumbered 
In  tbe  sum  of  $8,000 ;  admits  the  ownership 
of  the  Perkins  county  land,  but  denies  that 
it  is  worth  $7,000,  and  alleges  that  its  value 
Is  but  the  sum  of  $3,200 ;  admits  the  owner- 
ship of  the  bank  stock,  but  denies  that  it  is  of 
the  value  of  $2,000.  and  aUeges  that  it  is  of 


the  value  of  only  $1,000,  and  Is  Incumbered  In 
the  sum  of  $500;  and  further  alleges  a  gen- 
eral indebtedness.  In  addition  to  the  items 
above  enumerated,  of  $6,000.  No  proof  was 
offered  by  either  party  as  to  the  value  of  the  ■ 
property  or  as  to  any  Indebtedness  thereon. 

Counsel  for  plaintiff  insist  that  In  this 
state  of  the  record  no'deductions  can  be  made 
for  indebtedness;  that  defendant  having  al- 
leged an  Indebtedness,  but  having  given  no 
evidence  in  support  of  his  allegation,  "this 
court  must  find  conclusively  that  he  is  not  In 
debt"  We  are  inclined  to  agree  with  counsel 
for  plaintiff  in  this  contention,  but  It  is  un- 
necessary to  determine  the  point,  for  the 
reason  that  the  allowance  of  alimony  is  a 
question  resting  largely  in  the  sound  discre- 
tion of  the  court  awarding  the  same,  and 
the  court  is  not  absolutely  bound  by  the  exact 
figures  showing  the  amount  of  the  husband's 
property.  The  parties  to  this  suit  had  only 
been  married  about  eight  years.  So  far  as 
the  evidence  shows,  defendant  had  accumu- 
lated substantially  all  of  his  property  before 
he  married  the  plaintiff.  She  is  not,  there- 
fore, entitled  to  the  same  allowance  out  of 
his  estate  as  she  would  be  if  they  had  started 
life  together  and  had  Jointly  accumulated  tbe 
property.  Considering  all  of  the  all^^tions 
pro  and  con  as  to  the  value  of  the  property, 
and  all  of  the  facts  and  circumstances  shown 
In  evidence,  and  considering  the  ages  of  tbe 
parties,  we  think  an  allowance  of  $6,000  as 
permanent  alimony  would  do  substantial 
Justice  between  the  parties. 

The  Judgment  of  the  district  court  is  there- 
fore affirmed  as  to  defendant's  cross-petition, 
and  reversed  as  to  plaintifTs  petition,  and 
the  cause  is  remanded  to  the  district  court, 
with  directions  to  enter  a  decree  granting 
plaintiff  a  divorce  on  the  ground  of  extreme 
cruelty,  and  awarding  her  the  sum  of  $6,000 
as  permanent  alimony;  defendant  to  pay  all 
costs. 

Reversed  and  remanded. 

HAMEB,  BOSE,  and  SEDQWICK,  JJ.,  not 
sitting. 

BOHREB  V.  DAVIS  et  aL     (No.  17,222,) 
(Supreme  Court  of  Nebraska.    Sept  26,  1913.) 

(SyUahui  ly  the  Court.) 
1.  Limitation  of  Actions  (§  43*)— Remaind- 

kbs  (i  17*) — comme.ncement  of  limitation 

PsntioD. 

The  statute  of  limltationB  does  not  begin 
to  run  against  a  right  of  action  until  that  right 
exists.  The  party  who  has  the  right  of  acnon 
has  the  fuU  period  of  the  statute  in  which  to 
enforce  it.  The  remainderman  has  do  right  of 
possession  until  the  particular  estate  is  termi- 
nated. He  has  no  right  of  action  which  de- 
pends upon  the  right  of  possession  until  he  is 
entitled  to  the  possession. 

[E<d.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §§  217-219;  Dec.  Dig.  i 
43;*  Remainders,  Cent  Dig.  f§  12-17:  l5ec 
Dig.  {  17.«] 
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2.  liiVE    Estates    (|    23*)— Oonvetakce    bt 
Tenant — Effect — Fobtbituke. 

The  conveyance  of  the  life  estate  by  the 
life  tenant  conveys  all  of  the  rights  of  the 
grantor,  and  the  grantee  holds  the  same  estate 
•  held  by  the  life  tenant.  The  remainderman 
cannot  declare  and  enforce  a  forfeiture  of  the 
life  estate  by  reason  of  such  conveyance,  and 
his  rights  are  not  ordinarily  affected  thereby. 

[Ed.  Note.— For  other  cases,  see  Lite  Es- 
tates, Cent  Dig.  H  21,  42-4o;  Dec.  Dig.  } 
23.»] 

3.  Remainders    (J   17*)  —  Beptidiation   op 
Sale— Estoppel. 

If  a  remainderman  consents  to  a  sale  of 
a  part  of  the  estate  and  advises  the  life  tenant 
to  make  such  sale  for  the  purpose  of  pay- 
ment of  an  incumbrance  upon  the  whole  estate, 
and  the  sale  of  a  part  of  the  estate  is  made 
for  full  value  accordingly,  and  the  proceeds  ap- 
plied in  payment  of  the  incumbrance,  and  the 
purchaser  takes  immediate  possession  of  the 
land  with  deed  of  general  covenants  of  seisin 
and  warrant  and  holds  it  for  more  than  17 
years,  making  valuable  improvements,  the  re- 
mainderman will  not  be  allowed  afterwards  in 
an  action  in  equity  to  repudiate  such  sale  and 
recover  his  interest  in  the  land  as  against  such 
purchaser. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  U  12-17;  Dec  Dig.  {  17.»] 

Fawcett  and  Hamer,  JJ.,  dissenting  in  part. 

Appeal  from  District  Gonrt,  Greeley  Coun- 
ty; Hanna,  Judge. 

Action  by  Mary  M.  Bobrer  against  Mansell 
Davis  and  others.  From  judgment  for  de- 
fendants, plaintiff  appeals.  Modified  and  af- 
firmed. 

O.  A.  Abbott,  of  Grand  Island,  and  6.  W. 
Scott,  of  Greeley  Centre,  for  appellant.  R. 
L.  Staple,  of  Ord,  J.  R.  Swain,  of  Greeley 
Centre,  and  J.  R.  Berry,  of  Ord,  for  appel- 
lees. 

SEDGWICK,  J.  The  plaintiff  brought  this 
action  In  the  district  court  for  Greeley  coun- 
ty to  quiet  her  title  in  80  acres  of  land  in 
that  county.  Both  parties  derived  title  from 
Ansel  A.  Davis,  who  died  in  Greeley  coun- 
ty on  the  3d  day  of  March,  1892,  Intestate 
and  leaving  no  children,  father,  or  mother. 
At  the  time  of  his  death  he  had  160  acres  of 
land.  His  widow  made  application  to  the 
county  court  under  the  statute  known  as  the 
Baker's  decedent  law,  and  the  county  court, 
pursuant  to  that  application,  caused  the  land 
to  be  appraised,  and,  it  appearing  to  be  worth 
but  $2,000,  the  court  entered  a  decree  assign- 
ing the  same  to  the  widow  as  her  homestead 
in  fee.  There  was  a  mortgage  of  $1,000  upon 
the  homestead,  and  some  time  after  the  de- 
cree of  the  county  court  the  widow  sold  one 
80  of  this  land  to  the  plaintiff  for  $1,000  and 
in  December,  1902,  executed  to  the  plaintiff 
a  deed  of  general  warranty  for  which  the 
plaintiff  paid  the  sum  of  $1,000,  and  the 
mortgage  was  satisfied  with  the  proceeds  of 
this  sale.  The  defendant  Mary  R.  Davis  is 
the  wife  of  the  defendant  Mansell  Davis, 
who  is  a  brother  of  the  decedent,  Ansel  A. 
Davis,  and  the  other  defendants  are  the  chil- 


dren of  a  deceased  brother  of  Ansel  A.  Davis,. 
Anna  Davis,  the  widow  of  Ansel  A.  Davis, 
died  in  February,  1906,  and  in  1910  this  ac- 
tion was  begun  by  this  plaintiff.  The  trial 
resulted  in  findings  and  decree  In  favor  of 
the  defendants,  and  the  plaintiff  has  ap- 
pealed. 

The  so-called  Baker's  decedent  act  has 
been  many  times  held  by  this  court  to  be 
unconstitutional  and  void,  and  it  is  conceded 
that  the  order  of  the  county  court  attempt- 
ing to  vest  the  fee  in  the  widow  was  void. 
She  had  only  a  life  estate  by  virtue  of  her 
homestead  right,  but  the  plaintiff  insists  that 
having  paid  the  full  value  of  the  land,  and 
having  taken  a  warranty  deed  purporting  to 
convey  the  entire  estate  and  possession  there- 
under, and  having  held  the  same  as  her  own 
to  the  exclusion  of  all  parties  and  with  the 
knowledge  of  aU  these  defendants  for  more 
than  17  years  when  this  action  was  begun, 
her  title  has  become  complete.  The  defend- 
ants insist  that  the  statute  of  limitations  did 
not  begin  to  run  as  against  them  until  the 
death  of  the  widow  holding  the  life  estate, 
and,  as  their  action  was  begun  within  the  10 
years  thereafter,  it  was  not  barred  by  the 
statute. 

Counsel  for  plaintiff  in  the  oral  argument 
and  in  the  brief  has  presented  his  views  with 
clearness  and  force,  so  much  so  that,  if  the 
question  were  a  new  one,  the  writer  would 
have  been  convinced  that  the  better  reason 
supports  the  plaintiff's  views.  When  the 
plaintiff  bought  this  land,  the  so-called  Ba- 
ker's decedent  act  was  generally  supposed 
to  be  vaUd  legislation,  and  all  parties  inter- 
ested in  the  transaction  supposed  that  the 
plaintifTs  grantor  had  perfect  title  and  that 
the  plaintiff  took  a  clear  and  unquestionable 
title  by  her  purchase.  She  paid  full  value  for 
the  land,  received  a  deed  with  full  covenants 
of  seisin'  and  warranty,  took  Immediate,  com- 
plete, and  notorious  possession  under  her 
deed,  and  has  held  such  possession  continu- 
ously until  the  present  time.  She  acted  in 
entire  good  faith  and  ought  to  be  protected 
unless  the  defendants  have  a  better  right  tu' 
law  and  at  least  an  equal  equity  to  be  pro- 
tected in  that  right  But  the  law  is  so  well 
settled  not  only  by  the  dedsiona  of  this  court 
but  by  substantially  all  other  courts  where 
the  English  language  is  used  that  we  have 
no  alternative  but  to  enforce  the  law  as  it 
is  and,  if  there  can  and  should  be  a  better 
rule,  leave  the  Legislature  to  supply  it 

[1]  The  universal  rule  of  law  is  that  the 
statute  of  limitations  does  not  begin  to  run 
against  a  right  of  action  until  that  right  ex- 
ists. The  party  who  has  the  right  of  action 
has  the  full  period  of  the  statute  in  which 
to  enforce  It.  The  remainderman  has  no 
right  of  possession  until  the  particular  estate 
Is  terminated.  He  has  no  right  of  action 
which  depends  upon  the  right  of  possession 
until  he  is  entitled  to  the  possession.     The 
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plaintiff  saysr  that  the  statute  begins  to  run 
when  there  Is  an  ouster  or  disseisin,  and 
tbat  a  deed  by  a  tenant  to  a  stranger,  pur- 
porting to  convey  the  whole  estate  for  full 
value  actually  paid  and  possession  thereun- 
der, operates  as  ouster  of  the  remainderman. 
There  are  many  authorities  so  holding,  but 
never  unless  the  remainderman  by  such  sale 
and  conveyance  becomes  entitled  to  posses- 
sion. In  the  cases  so  holding  it  is  also  held 
that  the  tenant  by  such  sale  and  conveyance 
forfeits  his  estate;  and  the  remainderman 
may  at  once  elect  whether  he  will  consider 
the  particular  estate  forfeited.  It  be  so 
elects  he  may  recover  possession,  and  of 
course  under  such  circumstances  the  statute 
of  limitations  would  at  once  begin  to  run 
against  his  claim.  But  the  courts  so  holding 
also  generally  hold  that  the  remainderman  is 
not  required  to  consider  the  particular  es- 
tate forfeited;  he  may  disregard  the  act  of 
the  tenant  in  making  such  sale  and  convey- 
ance and  may  claim  his  estate  when  the  par- 
ticular estate  is  terminated  according  to  its 
terms.  The  statute  then  will  not  commence 
to  run  untU  his  right  of  possession  accrues  at 
the  termination  of  the  life  estate. 

[2]  The  sale  and  conveyance  by  the  tenant 
is  not  an  ouster  or  disseisin  unless  the  re- 
mainderman elects  to  so  consider  it.  The 
general  rule  is  that  a  conveyance  of  the  life 
estate  conveys  all  the  rights  of  the  grantor. 
The  grantee  holds  the  estate  during  the  life 
of  the  grantor;  the  remainderman  cannot 
forfeit  the  life  estate  and  is  not  entitled  to 
possession  until  that  estate  terminates  and  is 
not  ordinarily  affected  by  the  conveyance. 
This  is  undoubtedly  the  rule  in  this  state. 
Hehning  v.  Forrester,  87  Neb.  438,  127  N.  W. 
373;  McFarland  v.  Flack.  87  Neb.  452,  127 
N.  W.  376. 

The  general  question  ia  pretty  fully  dis- 
cussed in  a  note  to  Allen  v.  De  Groodt,  98 
Mo.  159,  11  S.  W.  240,  14  Am.  St.  Rep.  626. 
The  editor. says  In  the  note:  "When,  upon 
the  termination  of  a  life  or  other  estate 
which  entitled  its  owner  to  the  possession  of 
the  property,  the  reversioner  or  remainder- 
man t>ecome8  vested  with  an  estate  giving 
bim  a  right  to  such  possession,  he  will  natur- 
ally meet  with  reluctance  upon  the  part  of 
the  persons  In  possession  to  yield  it  to  him. 
If  possible,  they  will  Interpose  a  claim  that 
his  estate  lias  been  extinguished  by  prescrip- 
tion, or  by  his  laches,  or  by  any  other  mode 
which  their  ingenuity  or  that  of  their  coun- 
sel can  suggest  It  Is  a  general  rule,  well 
supported  both  by  reason  and  authority,  that 
no  one  can  be  In  default  in  not  bringing  an 
action  whlcb  it  was  impossible  for  him  to 
have  maintained  if  brought,  and  that  no  stat- 
Qte  of  limitationB  can  commence  running  un- 
til the  period  arrives  when  the  person  claim- 
ing title  or  right  of  possession  can  success- 
fully vindicate  his  claim  and  right  by  some 
appropriate  action.  When,  therefore,  one 
who  has  been  a  reversioner  or  remainderman 


becomes  entitled  to  the  possession  of  the 
property  by  the  termination  of  a  preceding 
estate  in  possession,  and  he  brings  his  action 
to  enforce  his  right  and  Is  met  with  a  plea 
of  prescription  or  laches,  the  proper  Inguiry 
is  whether  the  action  which  be  thus  brings 
could  have  been  commenced  and  maintained 
by  him  at  any  period  anterior  to  its  actual 
commencement ;  and,  if  so,  the  statute  must 
be  regarded  as  operating  from  and  after  such 
period.  If,  after  that  period,  the  full  time 
required  by  the  statute  of  limitations  has 
interposed,  he  should  be  regarded  as  barred. 
Otherwise  his  right  must  be  regarded  as  still 
Intact  and  irresistible,  however  long  contin- 
ued the  delay  has  been.  To  tills  rule  there 
appears  to  be  an  exception,  arising  in  the 
cases  in  which  the  tenant  in  possession  has 
been  guilty  of  some  act  or  default  for  which 
the  reversioner  or  remainderman  might  have 
elected  to  terminate  the  estate  in  possession. 
In  such  cases,  while  the  reversioner  may  so 
elect  and,  upon  such  election,  maintain  an  ap- 
propriate action  to  recover  possession,  he 
may  also  waive  the  forfeiture;  and,  if  he 
does  waive  it,  he  is  regarded  as  obtaining 
a  new  right  of  possession  upon  the  death  of 
the  life  tenant  or  other  termination  of  the 
particular  estate;  and  the  statute  of  limita- 
tions will  not  be  allowed  to  commence  its 
operation  until  the  happening  of  the  latter 
event  [citing  cases].  •  •  •  The  posses- 
sion of  the  tenant  for  Ufe  Is  never  deemed 
adverse  to  the  reversioner  or  remainderman 
[dtlng  cases].  The  protection  of  the  latter 
is  not  limited  to  a  mere  presumption  that 
the  possession  Is  not  adverse  to  him;  it  can- 
not by  any  possibility  become  adverse,  for 
the  reason  tbat  such  possession  is  not  an  in- 
terference with  his  rights.  The  tenant  can- 
not make  his  possession  adverse,  though  he 
denies  that  any  one  has  any  estate  in  rever- 
sion or  remainder,  and  proclaims  that  he  is 
the  owner  of  the  fee.  'There  is  no  one  to  sue, 
no  matter  how  often  or  how  openly  and  loud- 
ly such  tenant  may  claim  to  be  an  absolute 
proprietor,  for  the  person  in  reversion  or  re- 
mainder concedes  the  right  of  possession  for 
life  and  cannot  therefore  dispute  it'  Salmons' 
Adm'18  V.  Davis,  29  Mo.  176.  Hence  it  fol- 
lows that  the  statute  of  limitations  does  not 
run  against  any  possessory  action  in  favor 
of  a  reversioner  or  remainderman  until  the 
extinguishment  of  the  estate  of  the  tenant  for 
life.  •  »  »  The  fact  that  the  reversioner 
did  not  pursue  his  remedy  to  remove  a  cloud 
from  his  title  appears  to  us  to  be  immaterial. 
It  has  always  been  the  law  that  any  one 
might  resort  to  a  court  of  equity  to  remove 
an  apparent  cloud  upon  his  title,  and  statutes 
are  now  in  force  in  many  of  the  states  under 
the  provisions  of  which  one  may  call  upon 
any  one  asserting  an  adverse  claim  to  his 
property  to  litigate  such  claim,  and  to  sub- 
mit It  to  Judicial  determination.  If  persons 
holding  estates  in  remainder  or  reversion, 
and  therefore  not  entitled  to  the  immediate 
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poBsesslon  of  the  property,  must  exerdse  the 
right  thns  conceded  to  them  in  equity  or  by 
these  statutes  or  be  met  with  a  presumption 
that  every  conflicting  claim  accompanied  by 
the  possession  is  valid,  these  rights  of  action 
operate  as  so  many  snares.  These  equitable 
remedies,  by  which  one  claiming  an  estate  or 
interest  in  land  may  appeal  to  the  courts  to 
determine  it,  were  designed  for  bis  protection 
rather  than  his  destruction,  and  the  fact  that 
he  does  not  resort  to  them  ought  not  to  be  re- 
garded as  an  irrevocable  abandonment  of 
those  remedies  to  which  be  is  otherwise  en- 
titled." We  quote  thus  liberally  from  this, 
note  because  the  author  here  states  the  law 
as  It  now  exists  in  this  state  and  the  reason 
for  its  existence.  If  the  reasons  given  are 
insufficient  and  the  law  should  be  changed, 
the  courts  cannot  change  it  without  the  help 
of  the  Legislature. 

Tenants  in  common  hate  an  equal  right  of 
Ix>ssession,  and  if  one  of  them  conveys  the 
whole  estate  for  full  value  to  a  third  party, 
who  excludes  the  other  tenant  In  common, 
the  statute  of  limitations  will  run  from  the 
time  of  Bucb  exclusion.  Beall  v.  McMenemy, 
63  Neb.  70,  88  N.  W.  134,  93  Am.  St  Rep.  427. 
Tbe  reason  is  because  the  right  exists  at  the 
time  of  the  exclusion.  No  new  or  additional 
right  accrues  to  the  tenant  so  excluded.  His 
right  of  action  Is  as  complete  as  It  ever  can 
be.  The  plaintiff  cites,  as  supporting  her 
theory.  Levels  v.  Earnhardt  (C.  C.)  48  Fed. 
854 ;  Crawford  ▼.  Mels,  123  Iowa,  610,  99  N. 
W.  186,  66  U  R.  A.  154,  101  Am.  St  Rep. 
337.  There  Is  language  In  the  opinion  in  each 
of  these  cases  which  appears  to  support  the 
plaintiff's  contention.  In  Lewis  v.  Earnhardt 
the  estate  was  sold  for  taxes  and  the  de- 
fendant claimed  under  that  title.  It  was 
held  that  the  purchaser  at  the  tax  sale  was  a 
purchaser  In  good  faith,  "without  notice 
that  bis  vendor  owned  an  estate  for  life," 
and  that  in  such  case  the  statute  of  limita- 
tions began  to  run  from  the  time  of  the  pur- 
chase. The  decision  Is  put  upon  that  ground. 
The  case  Is  a  peculiar  one,  and,  whether  it 
may  be  considered  as  authority  in  general, 
it  la  not  applicable  to  the  question  here  pre- 
sented. Crawford  v.  Mels  also  involves  the 
question  of  a  tax  title  and  the  power  of  one 
cotenant  to  disseise  the  other.  The  court, 
after  saying  that  "as  a  general  rule  the  limi- 
tation statute  does  not  t>egln  to  rdn  as 
against  a  remainderman  until  the  termina- 
tion of  the  preceding  estate,"  said  that  that 
rule  involves  the  continuation  of  the  relation 
of  tenant  and  remainderman.  The  court  then 
states  the  law  as  this  plaintiff  contends  It 
is,  but  the  decision  of  the  case  does  not  ap- 
pear to  be  necessarily  based  upon  this  state- 
ment of  the  law.  The  court  appears  to  con- 
sider that  this  view  of  the  law  is  necessarily 
derived  from  its  former  holding  in  Marray 
V.  Quigley,  119  Iowa,  6,  92  N.  W.  869,  97 
Am.  St  Rep.  276,  but  that  case  involved  a 
question  of  ouster  between  cotenants  and  was 
principally  determined  upon  the  fact  that  the 


plalntlfTB  title  was  derived  dir^btly  from  the 
state,  and  the  essential  defense  was  that  the 
conveyance  was  obtained  by  fraud.  The  lan- 
guage used  in  the  latter  case  was  apparently 
not  justified  by  the  former  decision.  Both  of 
the  cases,  however,  were  decided  after  the 
note  from  which  we  have  quoted  so  liberally 
was  written.  In  which  it  was  said:  "The  rule 
that  the  possession  of  a  tenant  for  life  is  not 
adverse  to  the  remainderman  or  reversioner 
has  never  been  repudiated  in  express  terms." 
The  title  of  these  defendants  was  not  barred 
by  the  statute  of  limitations,  and  the  district 
court  was  right  in  so  holding. 

[S]  The  defendant  Mansell  Davis,  as  one  of 
the  two  surviving  brothers  of  the  decedent, 
Ansel  A.  Davis,  inherited  a  one-half  Interest 
in  the  estate  in  remainder  and  has  since  pur- 
chased a  one-twelfth  interest  from  one  of  the 
heirs  of  his  deceased  brother  OrseL  The  out- 
standing mortgage  of  $1,000  covered  not  only 
the  80  acres  of  land  involved  in  this  litiga- 
tion but  included  also  land  which  has  now 
descended  to  Mansell  Davis.  It  waB  In  bis 
Interest  to  have  this  mortgage  paid.  He  was 
consulted  In  regard  to  selling  a  part  of  the 
land  in  order  to  relieve  the  remainder  from 
incumbrance  and  consented  to  so  doing.  The 
proceeds  of  the  80  sold  were  dsed  to  relieve 
the  remaining  80  from  incumbrance.  He  par- 
ticipated In  the  transaction,  which  was  for 
bis  benefit  in  the  same  sense  in  whldi  it  was 
for  the  benefit  of  the  owner  of  the  life  es- 
tate, and  has  thus  himself  received  the  fall 
value  of  all  Interest  that  he  had  In  the  land 
sold,  and  It  seems  clear  that  he  cannot  now 
in  a  court  of  equity  repudiate  the  transaction 
and  recover  an  Interest  in  the  land  dlaposed 
of,  while  retaining  the  full  value  received 
therefor.  The  evidence  does  not  show  that 
the  other  defendants  took  any  part  In  these 
transactions.  ThQ  decree  of  the  district 
court,  therefore,  is  right  as  to  the  children 
and  heirs  of  Orsel  Davis,  deceased.  The 
decree  is  modified  so  as  to  quiet  the  plaintiff's 
title  in  seven-twelfths  Interest  in  the  land 
and  in  other  respects  is  affirmed,  and  the 
cause  is  remanded,  with  instructions  to  parti- 
tion the  land  between  the  plaintiff  and  the 
children  of  Orsel  Davis,  deceased.  The  costs 
In  this  court  will  be  equally  divided  between 
the  plaintiff  and  defendant  Mansell  Davis. 

Modified  and  affirmed. 

LETTON,  J.,  not  sitting. 

FAWOETT,  J.  (dissenting).  The  majority 
opinion  is  an  excellent  one  down  to  the  last 
paragraph  and  as  to  the  first  and  second  par- 
agraphs of  the  syllabus.  The  closing  para- 
graph of  the  opinion  and  the  third  paragraph 
of  the  syllabus  are,  in  my  Judgment,  all 
wrong.  Referring  to  defendant  Mansell  Da- 
vis, the  opinion  states:  "The  outstanding 
mortgage  of  $1,000  covered  not  only  the  80 
acres  of  land  Involved  in  this  litigation  but 
included  also  land  which  has  now  descended 
to  Mansell  Davis.    It  was  in  hla  interest  to 
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hare  this  mortgage  paid.  He  was  consulted 
In  regard  to  selling  a  part  of  the  land  in 
order  to  reUeve  the  remainder  from  incum- 
brance and  consented  to  so  doing.  The  pro- 
ceeds of  the  80  sold  were  used  to  relieve  the 
remaining  80  from  incumbrance.  He  partici- 
pated in  the  transaction,  which  was  for  his 
benefit  in  the  same  sense  In  which  it  was  for 
the  benefit  of  the  owner  of  the  life  estate, 
and  has  thus  himself  received  the  full  value 
of  all  interest  that  he  bad  in  the  land  sold, 
and  it  seems  clear  that  he  cannot  now  in  a 
court  of  equity  repudiate  the  transaction  and 
recover  an  interest  in  the  land  disposed  of, 
while  retaining  the  full  value  received  there- 
for." This  is  an  Incorrect  and  very  mislead- 
ing statement  of  the  record.  He  did  not 
"participate  in  the  transaction";  nor  was 
he  "consulted"  in  regard  to  selling  a  part  of 
the  land  "in  order  to  relieve  the  remainder 
from  Incumbrance" ;  nor  did  he  "consent  to 
80  doing."  His  language  will  have  to  be 
greatly  enlarged  upon  in  order  to  give  it  any 
sudi  meaning.  I  will  now  give  the  entire 
testimony  upon  that  point  Before  doing  so, 
however,  let  me  call  attention  to  one  legal 
principle  and  to  one  question  of  undisputed 
fact  The  legal  principle  is:  Estoppel  Is  an 
Intentional  relinquishment  of  a  known  right 
The  undisputed  fact  is:  That  at  the  time 
ManseU  Davis  was  "consulted,"  in  reference 
to  the  sale  of  the  80,  and  "consented"  there- 
to, everybody  supposed  that  the  whole  quar- 
ter section  was  the  absolute  property  of  the 
widow  Davis.  It  had  been  set  ott  to  her  un- 
der the  Baker's  decedent  act,  which  at  that 
time  had  not  been  held  invalid.  The  widow 
who  was  making  the  sale,  Mrs.  Bohrer  who 
was  making  the  purchase,  her  husband,  Mr. 
Bohrer,  Mansell  Davis,  the  county  judge  and 
the  lawyer  in  the  case,  all  thought  that  the 
property  belonged  absolutely  to  her  and  that 
she  had  the  full  right  to  sell  it,  so  that  every- 
thing that  Mansell  said  in  relation  to  the 
matter  was  with  that  understanding  as  to 
the  situation  and  ownership  of  the  property. 
Now,  let  us  see  what  the  testimony  is  upon 
that  point  I  give  it  entire  as  shown  by  the 
abstract  prepared  by  appellant 

Mrs.  Bohrer,  the  plaintifr,  gave  no  testi- 
mony on  the  subject  It  is  evident,  there- 
fore, that  she  had  no  conversation  whatever 
with  Mansell  Davis.  Her  husband  testified 
as  follows:  Direct  examination:  "Had  a  talk 
with  Mansell  Davis  about  buying  a  part  of 
it  WeU,  I  met  him  in  the  road  and  I  told 
bim  I  had  been  talking  to  Tom  (that  was 
her  son)  and  old  Annie  herself  (we  always 
called  her  old  Annie)  about  buying  that 
piece  of  land,  'Well,'  he  says,  'if  you  buy  it, 
it  would  help  her  out  on  that  mortgage  on 
that  80.'"  Cross-examination:  "Yes,  sir; 
that  talk  with  Mansell  Davis  was  in  Novem- 
l>v  before  the  deed  was  made,  along  be- 
tween his  place  and  the  land,  in  the  road, 
topped  and  talked  about  it  No  one  present 
lost  me  and  him.  He  was  horseback.  If  I 
'^nect  I  was  afoot    Oh,  we  got  to  talking 


there  like  neighbors  will,  and  then  I  told 
him  I  had  been  talking  with  Tom  and  Annie 
about  that  piece  of  land  and  that's  the  way 
it  commenced.  Well,  he  was  willing  (this  of 
course  is  a  conclusion),  said  it  would  help 
her  out,  leave  her  a  home  if  she  got  the  mort- 
gage off,  and  so  on."  The  papers  show  how 
much  the  mortgage  was.  Redirect  examina- 
tion: "There  was  something  said  In  my  talk 
with  Mansell  Davis  about  how  the  rest  of 
this  mortgage  would  be  taken  care  of.  Why 
the  mortgage  would  be  released  on  the  east 
80  and  put  on  the  west  80  and  that  would 
leave  her  a  home.  That  was  the  general  un- 
derstand with  us,  aU  the  way  through."  It 
will  be  observed  that  this  redirect  is  a  m^e 
conclusion  of  the  wltpess  as  to  what  was 
said.  Becross-examlnatlon:  "Q.  When  did 
Mansell  make  that  statement  to  you?  A. 
Why,  as  a  friend,  we  was  a  talking  there. 
Then  there  was  another  time  we  were  talk- 
ing about  that,  that  p&a  come  to  my  mind, 
Mansell  Davis  came  down  to  my  place  one 
Sunday  morning  and  we  talked  the  matter 
over  again  there  west  of  the  house.  That 
was  just  before  the  deed  was  made.  No  one 
present,  just  him  and  me  by  ourselves.  No, 
nothing  said  about  the  mortgage  at  that  time 
that  I  recollect  of ;  oh,  yes,  the  mortgage  was 
talked  about  at  the  first  conversation.  There 
were  several  talks  around  amongst  us;  I 
can't  just  remember.  Talks  with  Mrs.  Davis 
and  Tom  and  Mr.  Davis  told  me  about  the 
$1,500  mortgage.  Mrs.  Davis,  Tom,  and  Man- 
seU. Yes,  sir;  Mansell  just  said  this,  if  I 
would  take  It  she  could  turn  the  money  over 
to  the  Lombard  Loan  Company,  the  one  that ' 
held  the  mortgage  against  it,  and  could  put 
the  mortgage  xin  the  other  80,  west  80,  and 
that  would  release  the  east  80.  No,  it  was 
Mansell,  not  Mrs.  Davis,  that  said  that  He 
knew  the  Lombard  Company  had  the  mort- 
gage all  right"  This  is  the  sum  total  of  the 
testimony  ofFered  by  plaintiff  upon  that  point 
Without  any  contradiction  or  qualification  on 
the  part  of  defendant  Mansell  Davis,  I  insist 
that  it  is  entirely  InsuflSdent  to  sustain  a 
judgment  of  estoppel  as  against  ManselL  He 
did  not  know  that  he  had  any  right  in  the 
property.  The  talk  between  him  and  Bohr- 
er was,  as  twice  stated  by  Bohrer,  a  mere 
friendly  talk.  ■  There  was  absolutely  nothing 
said  about  Mansell  having  any  interest  It 
was  simply  a  friendly  talk  as  to  whether  or 
not  it  would  be  a  good  thing  for  the  Bohrers 
to  buy  the  80,  and  Mansell,  as  a  friend,  sim- 
ply stated  that  if  they  did  buy  the  80  "It 
would  help  her  out"  on  the  mortgage. 

Mansell  Davis  testified  upon  direct  ex- 
amination: "I  heard  part  of  Mr.  Bohrer's 
testimony;  not  sure  I  heard  it  all.  I  don't 
think  I  had  as  much  conversation  as  he  said. 
I  remember  his  asking  me  something  about 
the  advisability  of  his  buying  that  place. 
I  can't  just  recall  now  nearly  so  much  as  he 
said  here.  I  remember  his  asking  me  If  I 
thought  he  ought  to  buy,  or  if  it  would  be 
safe  for  him  to  buy  it  WeU,  I  may  have  rag- 
Digitized  by  LjOOQIC 
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gested  that  it  would  be  safe  enough  for  him 
to  buy  It  so  far  as  I  knew.  I  didn't  advise 
him  to  buy  It  as  he  said.  I  am  very  sure 
we  never  had  any  such  conversation  on  Sun- 
day at  his  place."  Plaintiff's  counsel  did 
not  see  fit  to  cross-examine  Mansell.  The 
above  is  the  entire  testimony  upon  this  point 

The  decree  of  the  district  court  found  that 
the  defendants  were  entitled  to  the  posses- 
sion of  the  premises  at  the  death  of  Mrs. 
Davis  and  to  the  rents  and  profits  since  that 
time;  that  plaintiff's  possession  since  the 
death  of  the  life  tenant  had  been  wrongful ; 
found  the  value  of  the  Improvements  made 
by  plaintiff  to  be  $125  (plaintiff  testified  that 
no  buildings  had  ever  been  erected  on  the 
property) ;  found  the  sums  paid  for  taxes 
for  the  year  1892  and  taxes  since  the  death 
of  the  life  tenant;  found  that  plaintiff  had 
paid  the  $1,000  mortgage  and  that  such  pay- 
ment was  beneficial  to  the  defendants ;  found 
the  annual  rental  of  the  property  since  the 
death  of  the  life  tenant  to  be  $100;  stated 
the  account  between  the  parties  as  to  rents, 
payment  of  taxes,  and  payment  of  mortgage, 
and  found  a  balance  due  the  plaintiff  for 
$1,047.47;  that  plaintiff  was  entitled  to  a 
lien  for  the  same ;  ordered  defendants  to  pay 
the  same  within  60  days ;  and  that  In  case 
of  a  defiiult  the  premises  be  sold  to  satisfy 
the  amount  so  found  due,  with  Interest,  costs, 
and  Increased  costs.  This  Judgment  is  not 
only  right  In  every  respect  but  is  the  only 
judgment  which,  under  the  former  decisions 
of  this  court  and  the  other  authorities  cited 
in  the  majority  opinion,  could  properly  be 
rendered  upon  the  record  before  us.  The 
district  court  evidently  had  those  cases  be- 
fore it,  together  with  Hobson  v.  Huxtable, 
79  Neb.  340,  116  N.  W.  278.  The  rules  an- 
nounced in  those  cases  were  followed,  and 
the  judgment  should  not  be  disturbed. 

Briefly  stated,  plaintiff  purchased  the  life 
estate  of  the  widow  Davis  and  has  enjoyed 
that  life  estate  for  17  years.  In  order  to 
have  that  enjoyment,  she  paid  off  a  mortgage 
of  $1,000.  The  decree  of  the  district  court 
now  gives  that  back  to  her,  credits  her  for 
taxes  paid  since  the  death  of  the  life  tenant, 
credits  her  with  her  improvements,  and  only 
charges  her  with  rent  since  the  life  tenant's 
decease.  If  she  is  not  obtaining  fall  equity 
under  the  decree  of  the  district  court,  then  I 
confess  that  I  have  no  conception  of  equity. 
The  holding  of  the  majority  opinion  amounts 
to  absolutely  taking  away  from  a  remainder- 
man his  estate  under  the  guise  of  estoppel 
when  no  estoppel  has  been  shown. 

As  an  abstract  proposition  of  law  the 
third  paragraph  of  the  syllabus  may  be 
sound;  but  the  trouble  is  it  has  no  applica- 
tion to  the  facts  in  this  case.  Mansell  Davis 
is  not  invoking  the  aid  of  a  court  of  equity 
to  repudiate  a  sale  by  the  life  tenant  which 
he  had  advised.  He  is  here  standing  upon 
his  legal  rights,  in  a  suit  In  equity  commenced 


by  the  grantee  of  the  life  tenant,  which  seeks 
to  enlarge  his  purchase  of  his  grantor's  life 
estate  into  a  purchase  of  the  fee  of  the  en- 
tire estate.  In  such  a  case  the  rule  an- 
nounced In  paragraphs  1  and  2  of  the  sylla- 
bus applies.  Mansell  is  not  refusing  to  do 
equity.  On  the  contrary,  the  decree  of  the 
district  court  requires  him  to  do  that  which 
is  equitable.  Very  few  persons  who  buy  a 
mere  life  estate  have  the  good  fortune  to 
enjoy  that  estate  for  17  years.  The  district 
court  allowed  plaintiff  everything  that  she 
is  entitled  to,  and  its  Judgment  should  be 
affirmed  generally. 

HAMER,  J.,  Joins  in  above  dissenting  opin- 
ion. 


CRONIN  V.  CRONIN  et  al.    (No.  17,654.) 

(Supreme  Court  of  Nebraska.     Sept  26, 
1913.) 

(SyllabuM  by  the  OourtJ 

1.  Appeal  and  Ebbob  (|  1097*)— Law  or  the 
Case— Subsequent  Appeal. 

The  determination  of  questiong  presented 
to  the  Supreme  Court  becomes  the  law  of  tho 
case,  and,  ordinarily,  will  not  be  re-examined 
when  the  case  is  again  brought  up  for  review. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  4358-4368,  4427;  Dec. 
Dig.  i  1097.»] 

2.  Newspapers  (J  !•)- Designation  of  Of- 
FiciAi.  Papee—Obdeb  op  County  Board. 

A  motion  adopted  by  a  county  board  that 
"the  printing  of  the  scavenger  delinquent  tax 
list  was  awarded  to  the  O'Neill  Frontier"  held, 
not  a  designation  of  such  newspaper  as  the 
one  in  which  subseauent  notices  in  the  aamo 
snit  should  be  published. 

[Ed.  Note.— For  other  cases,  see  Newspapers, 
Cent  Dig.  fi  1-13;   Dec.  Dig.  S  I.*] 

3.  Appeal   and    Esbob   ({{   1032,    1052*)  — 
Harmless  Erbob— Evidence. 

"To  warrant  the  reversal  of  a  judgment, 
it  must  affirmatively  appear  from  the  record 
that  the  ruling  with  respect  to  which  error  is 
alleged  was  prejudicial  to  the  rights  of  the  par- 
ty complaining."  Dobry  v.  Western  Mfg.  Co., 
58  Neb.  667,  79  N.  W.  659. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4047-4051.  4171-4177: 
Dec.  Dig.  iSil  1032.  1052.*! 

4.  New  Trial  (t  75*)— Inadequate  Recov- 
bbt. 

The  verdict  of  a  jury  will  not  be  set  aside 
on  the  sole  ground  of  inadequacy  of  amount, 
where  it  appears  that  snbstantiid  Justice  has 
been  done. 

[Ed.  Note. — Fop  other  cases,  see  New  Trial, 
Cent.  Dig.  M  161,  152;    Dec.  Dig.  |  75.*] 

Appeal  from  District  Court,  Holt  County; 
Harrington,  Judge. 

Action  by  Dennis  H.  Cronln  against  Daniel 
J.  Cronln  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Afilrmed. 

Walter  K.  Hodgkin,  of  O'Neill,  and  Brome 
&  Brome,  of  Omaha,  for  appellant  Arthur 
F.  Mullen  and  McGllton,  Gaines  &  Smith, 
all  of  Omaha,  for  appellees. 


*For  other  cases  see  some  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Ker-No.  Series  A  Rep'r  Indexes 
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FAWCEOrr,  J.  This  la  the  foarth  time  we 
bare  been  called  npon  to  decide  some  phase 
-of  tills  controrersy.  State  v.  Cronln,  75  Neb. 
738,  106  N.  W.  986;  Miles  t.  Holt  County, 
86  Neb.  238,  125  N.  W.  527,  27  L.  R.  A.  (N. 
S.)  1130;  Cronln  t.  Cronln,  88  Neb..  141,  129 
X.  W.  189.  Reference  Is  made  to  those  opin- 
ions for  a  history  of  the  controversy,  and 
to  the  last  of  said  opinions  for  a  statement 
of  the  Issues  tendered  by  the  petition  in  this 
action.  An  examination  of  that  opinion  will 
show  that  when  this  action  was  commenced 
a  general  demurrer  was  Interposed  to  the  pe- 
tition and  sustained  by  the  district  court 
Upon  appeal  to  this  court  the  petition  was 
carefully  examined  and,  as  shown  in  the 
opinion  by  Sedgwick,  J.,  was  held  good  and 
the  judgment  of  the  district  court  reversed. 
Upon  the  trial  of  the  case  to  a  Jury  upon  the 
merits  the  district  court,  on  motion  of  defend- 
ants, over  the  objection  of  plaintiff,  dismiss- 
ed plaintiff's  second  cause  of  action.  The 
trial  resulted  in  a  verdict  for  plaintiff  on  his 
first  cause  of  action  for  $1,011.66.  From  this 
judgment  plaintiff  appeals. 

[1]  Defendants  ask  us  to  review  our  deci- 
sion on  the  former  hearing  as  to  the  suffl- 
dency  of  the  petition.  The  petition  was  then 
carefully  examined,  and,  without  division  of 
the  court,  was  held  to  be  sufficient.  We, 
therefore,  apply  the  rule  that  that  decision 
became  the  law  of  the  case. 

[2]  Plaintiff's  first  assignment  of  error  Is 
that  the  court  erred  in  dismissing  his  second 
cause  of  action.  From  a  reading  of  the  his- 
toiy  of  the  case  in  our  former  opinions  above 
dted,  it  will  be  seen  that  this  controversy 
grows  out  of  the  publication  of  certain  no- 
tices in  what  is  termed  the  scavenger  tax 
salt  for  Holt  county.  Plaintiff's  first  cause  of 
action  Is  based  upon  the  allegation  that  de- 
fendant Cronln,  who  was  county  treasurer, 
notwithstanding  the  fact  that  the  county 
board  had  designated  The  Frontier,  plaln- 
tUfg  newspaper,  as  the  newspaper  in  wbicb 
"the  ddlnquent  tax  list"  should  be  published, 
delivered  such  list  to  the  Holt  County  Jn- 
ilependent,  a  rival  newspaper:  His  second 
csTise  of  action  is  based  upon  the  allegation 
that  defendant  Cronln  also  delivered  to  the 
Holt  County  Independent  the  notice  respect- 
ing the  sale  at  public  auction  of  the  parcels 
of  real  estate,  consisting  of  lands  and  lots, 
oidered  sold  by  the  decree  entered  by  the 
district  court  after  the  publication  of  the  de- 
Unquent-  tax  list,  upon  which  the  first  cause 
of  action  la  grounded.  It  Is  admitted  in  the 
record  that  the  only  designation  ever  made  by 
the  county  board  was  on  April  21,  1905,  prior 
to  the  publication  of  the  delinquent  tax  list, 
In  the  following  language:  "On  motion,  the 
printing  of  the  scavenger  delinquent  tax  list 
wag  awarded  to  the  O'Neill  Frontier."  After 
the  delinquent  tax  list  bad  been  published. 
Improperly  as  we  have  held,  in  the  Holt 
County  Independent,  the  county  board  was 
fnlljr  advised,  by  the  commencement  of  the 


action  reported  in  75  Neb.  738,  106  N.  W. 
986,  of  the  fact  that  the  defendant  treasurer 
was  proceeding  upon  the  theory  that  the 
board  had  not  designated  the  newspaper  in 
which  the  notices  in  the  scavenger  suit  should 
be  published.  With  tills  knowledge,  the 
board  made  no  attempt /at  any  further  desig- 
nation of  a  newspaper.  The  contention  of 
plaintiff  is  that  the  designation  made  by  the 
board  on  April  2l8t  applied  to  and  included 
all  notices  to  be  published  at  any  stage  of 
the  proceedings  in  the  scavenger  suit  We 
think  the  district  court  did  not  err  In  holding 
adversely  to  plaintiff  on  this  contention.  The 
opinion  by  Mr.  Commissioner  Albert,  in  75 
Neb.,  on  pages  741  and  742,  106  N.  W.  986, 
shows  very  clearly  that  there  is  a  decided 
distinction  between  the  two  notices.  In  or- 
der to  hold  that  the  designation  of  April  21st 
of  The  Frontier  as  the  paper  in  which  should 
be  published  "the  scavenger  delinquent  tax 
list"  covered  the  notice  of  sale  under  a  decree 
to  be  subsequently  entered,  we  would  have 
to  read  Into  the  order  made  by  the  board 
language  which  it  does  not  contain.  In  an 
action  of  this  character  such  a  course  would 
be  unwarranted.  Plaintiff's  first  assignment, 
therefore,  must  fail. 

[S]  The  second  assignment  is  that  the  court 
erred  in  receiving  in  evidence,  over  plain- 
tiff's objection,  testimony  of  defendant  Cron- 
ln to  the  effect  that,  before  designating  the 
Holt  County  Independent  as  the  paper  In 
which  to  publish  the  delinquent  tax  list,  he 
consulted  the  county  attorney,  and  was  ad- 
vised by  him  that  he  had  a  right  to  make 
such  designation.  As  plaintiff  recovered  a 
substantial  verdict  and  Judgment  upon  his 
first  cause  of  action,  we  are  unable  to  see 
wherein  this  ruling  of  the  court  in  any 
manner  prejudiced  him.  It  is  therefore  un- 
necessary to  consider  whether  or  not  the 
ruling  was  erroneous.  The  same  may  be 
said  of  the  third  assignment,  which  is  that 
the  court  erred  In  admitting  evidence  that 
defendant  Cronln  had  accounted  to  the  coun- 
ty for  all  the  docket  fees  and  funds  that  he 
collected  as  county  treasurer  in  the  tax  suit. 

The  fourth  assignment  Is  that  the  court 
erred  in  receiving  In  evidence  testimony  of 
the  witness  Elrod,  on  behalf  of  defendants, 
that  he  had  examined  the  notice  of  the  tax 
suit  published  in  the  Holt  County  Independ- 
ent, and  that  it  was  "fatted"  about  one-half ; 
and,  fifth,  that  the  court  erred  In  giving  in- 
struction No.  6.  These  two  assignments 
must  stand  or  fall  together.  It  appears 
from  the  evidence  that  the  notice  which  the 
treasurer  caused  to  be  published  in  the 
Holt  County  Independent  was  prepared  about 
the  time,  or  immediately  after  the  order  of 
the  board  of  April  21st,  and  that  the  notice 
was  published  in  the  Holt  County  Independ- 
ent as  prepared  by  the  clerk.  The  conten- 
tion of  plaintiff  Is  that,  under  bis  first  cause 
of  action,  he  was  entitled  to  recover  what 
his  profits  would  have  been  iiupubllsliing 
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that  imrticnlar  notice,  while  the  contention 
of  defendants  is  that  plaintiff  could  not  base 
an  estimate  of  his  profits  on  the  notice  pub- 
lished In  the  Independent,  but  tiiat  he  was 
only  entltied  to  profits  on  a  notice  properly 
prepared,  and  that  In  an  action  of  this  kind, 
where  he  Is  seeking<to  recover  damages  for 
the  loss  of  profits  which  he  wonid  have  made 
If  he  had  been  permitted  to  do  something 
which  he  has  not  In  fact  done,  defendant  Is 
entitied  to  have  the  damages  minimized  by 
excluding  from  the  computation  everything 
In  the  tax  notice  which  was  In  the  nature 
of  surplusage,  or.  In  other  words,  which 
might  have  been  omitted  without  destroying 
the  efiSclency  of  the  notice.  The  testimony 
objected  to  was  along  that  line,  and  the  lan- 
guage of  the  court  in  instruction  No.  6  upon 
that  point  Is :  "But  It  would  be  the  duty  of 
the  plaintiff.  In  order  to  make  the  damage 
as  light  as  possible,  to  publish  said  notice  In 
the  least  possible  number  of  squares  and  at 
the  same  time  have  It  perfectiy  legible.  Bat 
the  plaintiff  would  not  be  required  to  publish 
said  notice  in  so  small  type,  or  to  make  said 
notice  so  short  or  so  abbreviated,  as  to  make 
It  misleading."  We  incline  to  the  view  tak- 
en by  the  trial  court,  but  do  not  decide  the 
point  for  the  reason  which  we  will  give 
in  considering  the  sixth  and  seventh  assign- 
ments of  error. 

[4]  These  assignments  are  that  the  verdict 
of  the  jury  is  contrary  to  the  evidence  in 
that  the  verdict  is  much  less  than  the 
amount  plaintiff  was  entltied  to  recover  uu; 
der  the  undisputed  evidence  respecting  the 
first  cause  of  action,  and  the  verdict  Is  con- 
trary to  the  Instructions  of  the  court  in  that 
it  is  much  less  than  the  amount  wlilch 
should  have  been  returned  upon  the  evidence 
and  under  the  InstmctioDS  given.  The  action 
of  defendant  Cronln  In  depriving  plaintiff  of 
the  right  granted  him  by  the  county  board 
was  In  every  sense  unwarranted.  As  said 
by  Mr.  Commissioner  Albert,  in  his  opinion 
In  76  Neb.,  supra,  we  are  unable  to  view  the 
conduct  of  defendant  "in  any  other  light 
than  as  a  wanton  disregard  of  duty  and  a 
reckless  attempt  to  thwart  the  purpose  of 
the  governing  body  of  the  county."  He  per- 
petrated a  wrong  upon  plaintiff  for  which  he 
should  answer,  and  for  which  the  judgment 
in  this  case  compels  him  to  answer ;  but  the 
fact  that  he  did  wrong  does  not  Justify  per- 
mitting the  plaintiff  to  mulct  him  In  an  un- 
reasonable sum.  That  Is  to  say,  he  should  be 
compelled  to  respond  in  a  sum  which  will 
give  the  plaintiff  substantial  justice.  In  such 
a  case,  where  the  recovery  awarded  is  suffi- 
cient to  probably  do  justice  to  the  Injured 
party,  an  appellate  court  should  not  Interfere. 
We  tidnk  it  is  dear  that  the  notice  published 
In  the  Holt  County  Independent  was  quite 
materially  fatted.  The  fact,  if  It  be  a  fact, 
which  we  do  not  say,  that  defendant  had 
purposely  fatted  It  so  that  his  friend,  the 


publisher  of  the  Independent,  could  make  a 
handsome  profit  out  of  the  publication  would 
afford  no  justification  for  estimating  plain- 
tUTs  damage  upon  that  basis.  To  sum  up 
our  conclusion  In  a  single  sentence,  we  think 
that  substantial  justice  has  been  done,  and 
that  this  controversy  should  be  brought  to 
an  end. 

The    judgment   of  the   district   court   Is 
therefore  affirmed. 

HAMEB,    BOSB,    and    SEDGWICK,    JJ., 
not  sitting. 


ONN  LUMBER  &  8HINGLB  CO.  ▼.  POWELL 

LUMBER  CO.  et  aL     (No.  17,340.) 
(Supreme  Court  of  Nebraska.    Sept  26,  1013.) 

(ByUalut  hy  the  OowrU) 
Estoppel    ({  52*}— Estoppkii  is  Pais — ^Es- 

SKNTIAUS. 

To  create  an  estoppel  in  pais  It  must  ap- 
pear that  the  party  against  whom  it  is  invoked 
made  the  declaration  or  did  the  act  on  which 
the  estoppel  ia  sought  to  be  based,  either  with 
the  express  Intention  to  deceive,  or  acted  witli 
snch  careless  and  culpable  negligence  as  to 
amount  to  a  constructive  fraud. 

[Ed.  Note.— For  other  cases,  see  Estoppel 
Cent  Dig.  IS  121-125,  127;   Dec.  Dig.  §  52.*] 

Appeal  from  District  Court,  Jefferson 
County;  Pemberton,  Judge. 

Action  by  the  Onn  Lumber  &  Sliingle  Com- 
pany against  the  Powell  Lumber  Company 
and  others.  From  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

F.  N.  Pront,  of  Falrbuiy,  and  T.  A.  Wit- 
ten,  of  Kansas  City,  Mo.,  for  appellant  G. 
U.  Denney,  of  Falrbury,  and  C.  C.  Flansburg, 
of  Lincoln,  for  appellees. 

BARNES,  I.  Action  to  recover  the  pur- 
chase price  of  a  car  load  of  shingles.  A  trial 
in  the  district  court  of  Jefferson  county  re- 
sulted in  a  judgment  tor  the  defendants 
Delmar  D.  Norton  and  Isaac  J.  Elwood,  and 
the  plaintiff  has  brought  the  case  to  this 
court  on  appeal. 

The  record  discloses  that  for  some  years 
prior  to  the  17th  day  of  February,  1910,  the 
defendant  Delmar  D.  Norton  was  the  owner 
of  a  lumber  yard  in  the  village  of  Powell, 
Jefferson  county,  which  was  in  charge  of  an 
agent  of  the  name  of  Frlsch,  who  carried  on 
the  business  under  the  name  of  the  Powell 
Lumber  Company ;  that  on  that  date  he  sold 
the  yard  in  question  to  the  defendant  El- 
wood, giving  him  a  deed  to  the  real  estate, 
and  executing  to  him  a  bill  of  sale  of  the 
stock  of  lumber;  that  Elwood  on  the  sane 
day  sold  the  yard  to  W.  L.  Parker  and  Edgar 
A.  Foster,  who  at  that  time  took  possession  of 
the  yard  and  business;  that  thereafter,  and 
on  or  about  the  10th  day  of  Mhrch,  1910, 
Parker  and  Foster  ordered  the  car  load  of 
shingles  in  question  from  the  plaintiff,  who 
shortiy  before  that  time  succeeded  to  the 
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basloe«i  of  tbe  Derlckson  'Lumber  Company 
of  Seattle,  Wash.  The  order  was  by  mail, 
and  made  by  defendants  Powell  and  Foster, 
under  tbe  name  of  the  Powell  Lumber  Com- 
pany; the  order  having  been  signed  by  a 
robber  stamp.  The  letter  head  used  In  mail- 
ing the  order  did  not  contain  the  name  of 
either  Norton  or  Elwood.  The  car  load  of 
shingles  was  shipped  npon  this  order.  The 
shipment  never  came  to  Powell,  but  was  di- 
verted In  transit  to  the  Pantiandle  Lumber 
Company  of  Canadian,  Tex.,  and  it  was 
sought  to  hold  defendants  Norton  and  El- 
wood on  the  ground  of  an  estoppeL 

It  was  not  claimed  that  plaintiff  had  ever 
at  any  time  before  the  shipment  in  question 
was  made  sold  either  to  Norton  or  Elwood 
any  lumber,  or  bad  any  dealings  with  the 
Powell  Lumber  Company.  It  is  claimed, 
however,  that  before  it  made  the  shipment 
it  had  examined  a  "Red  Book"  (the  date  of 
which  Is  not  given),  used  by  the  trade,  and 
had  ascertained  that  the  defendant  Norton 
was  worthy  of  credit,  and  therefore  made  the 
shipment  in  question.  It  Is  not  claimed  that 
the  plaintiff  made  any  other  or  further  Inves- 
tigation, or  that  it  ever  had  any  dealings  or 
correspondence  with  either  Norton  or  El- 
wood, or  the  Powell  Lumber  Company,  ex- 
cept to  fill  the  order  in  question.  The  dis- 
trict court  held  that  there  was  no  estoppel, 
and  that  as  to  the  defendants  Elwood  and 
Norton  plaintiff  was  not  entitled  to  recover. 

In  order  to  create  an  estoppel  in  pais  It 
must  appear  that  the  party  against  whom 
it  is  Invoked  made  the  declaration  or  did  the 
act  ui>on  which  estoppel  is  sought  to  be 
based,  either  with  the  express  intention  to 
decdve,  or  with  such  careless  and  culpable 
negligence  as  to  amount  to  a  constructive 
fraud.  Grlffetb  v.  Brown,  76  CaL  260,  18 
Pac  372. 

It  appears  that,  when  the  order  in  question 
was  made,  neither  Norton  nor  Elwood  were 
interested  In  any  manner  In  the  Powell  Lum- 
ber Company.  Norton  had  sold  and  convey- 
ed the  entire  business  to  Elwood  on  the  17th 
day  of  February,  1910,  and  thereafter  had 
no  interest  in  the  Powell  Lumber  Company. 
Elwood  had  sold  and  conveyed  the  proper^ 
to  Parker  and  Foster  on  the  same  day,  and 
therefore  had  no  Interest  in  the  company. 
There  had  been  no  course  of  dealings  be- 
tween the  plaintiff  and  the  Powell  Lumber 
Company,  and  there  was  nothing  on  which 
to  base  an  estoppel  as  against  Norton  or  El- 
wood. It  does  not  appear  that  either  Norton 
or  Elwood  had  any  knowledge  or  intimation 
that  it  was  the  purpose  of  the  defendants 
Parker  and  Foster  to  continue  the  business 
nnder  the  trade-name  of  the  Powell  Lumber 
Company,  and  as  we  view  the  record  there  is 
nothing  in  the  evidence  to  create  an  estoppel 
as  against  either  of  them.  There  was  a 
special  appearance  by  the  appellees,  which 
was  kept  good,  and  it  is  claimed  by  them  that 
the  district  court  of  Jefferson  county  never 


acquired  Jurisdiction  over  them  or  either  of 
them.  It  la  not  necessary  to  determine  that 
question,  for  the  reason  that  the  plaintiff 
has  failed  to  establish  any  liability  on  the 
part  of  the  appellees. 

The  Judgment  of  the  district  court  is  there- 
fore aflSrmed. 

REESE,  C  J.,  and  FAWCETT  and  LET- 
TON,  JJ,  not  sitting. 


HOWELL  V.  JORDAN.    (Na  17,836.) 
(Supreme  Court  of  Nebraska.    Sept  26,  1913.) 

(Bvllabu*  ly  tJte  OourtJ 

1.  Taxation  (K  703,  706*)— Tax  Sam-No- 
tice  OF  Rkdemption— Service. 

Notice  of  the  expiration  of  the  time  for  re- 
demption of  real  estate  from  tax  sale  mnst  be 
served  on  the  person  in  whose  name  the  land 
was  assessed;  and  there  must  be  personal 
service  of  the  notice  or  a  showing  that  such 
service  cannot  be  had,  in  which  case  service 
may  be  made  by  publication.  A  failare  to 
serve  such  notice  or  show  the  necessity  for 
service  by  pubUcation  renders  the  subsequent 
proceedings  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1413-1417,  1424;  Dec.  Dig.  SI 
703,  705.*] 

2.  Taxation  (J   722*)— Tax   Sai»— Redemp- 
tion—Tender. 

Tender  by  the  owner  to  the  connty  treas- 
urer of  the  payment  of  an  amount  sufficient  to 
redeem  the  land  from  tax  sale,  such  tender  be- 
ing refused,  Is  a  sufficient  compliance  with  the 
statute  providing  for  payment  of  all  taxes  due 
to  enable  the  owner  to  maintain  an  action  for 
redemption  of  his  land  from  tax  sale. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  IS  1449-1453;    Dec.  Dig.  S  722.*] 

Appeal  from  District  Court,  Sioux  County ; 
Westover,  Judge. 

Action  by  Lardner  Howell  against  Cornel- 
ius Jordan.  From  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Allen  G.  Fisher  and  William  P.  Rooney, 
both  of  Chadron,  and  Michael  J.  O'Connell,  Df 
Harrison,  for  appellant  Albert  W.  Crites, 
of  Chadron,  for  appellee. 

BARNES,  J.  Action  to  redeem  a  quarter 
section  of  land  situated  in  Sioux  county. 
Neb.,  from  a  sale  for  taxes  and  to  quiet  the 
title  of  the  plaintiff  thereto.  A  trial  in  the 
district  court  resulted  in  a  Judgment  for  the 
plaintiff,  and  the  defendant  has  appealed. 

The  record  discloses  that  on  the  2d  day  of 
November,  1902,  the  entire  quarter  section 
of  land  in  question  was  sold  to  one  Grant 
Guthrie  for  the  delinquent  taxes  of  1901, 
amounting  to  the  sum  of  13.93;  that  notice 
of  the  time  of  expiration  for  redemption  was 
published  In  the  Harrison  Sua,  a  newspaper 
published  and  In  general  circulation  in  Sioux 
county,  commencing  on  the  15th  day  of  July 
and  ending  on  the  29th  day  of  that  month, 
in  the  year  1904;  that  on  the  14th  day  of 
November  of  that  year  a  treasurer's  tax  deed 
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was  issued  to  the  said  Grant  Gntbrle,  who 
thereupon  conveyed  the  land  by  quitclaim 
deed  to  the  defendant,  Cornelius  Jordan,  who 
claimed  to  be  the  owner  thereof  under  the 
quitclaim  deed  above  mentioned. 

[1]  It  appears  that  the  published  notice 
was  the  only  notice  given  of  the  expiration 
of  the  time  for  redemption;  that  the  land 
was  taxed  in  the  name  of  William  A.  Pat- 
zowsky,  and  the  title  was  in  one  W.  H.  Car- 
nahan,  receiver  of  the  McKinley-Lanning 
Loan  &  Trust  Company,  and  his  deed  was  re- 
corded on  the  3d  day  of  June,  1903,  In  the 
deed  records  of  Sioux  county.  The  statute 
providing  for  notice  of  the  expiration  of  the 
time  for  redemption  was  construed  in  Thom- 
sen  v.  Dickey,  42  Neb.  314,  60  N.  W.  658,  and 
it  was  there  held  that  Uie  notice  must  be 
served  upon  the  person  in  whose  name  the 
land  was  assessed.  There  is  no  showing  that 
personal  service  of  the  expiration  of  the  time 
for  redemption  conld  not  be  served  upon 
Patzowsky  or  some  person  in  possession  of 
the  land.  The  record  discloses  that  no  notice 
other  than  by  publication  was  served  upon 
Patzowsky,  and  it  is  not  shown  that  personal 
service  could  not  have  been  made  upon  him. 
For  this  and  other  reasons  it  appears  that 
the  notice  was  defective  and  conferred  no  au- 
thority on  the  treasurer  to  execute  the  tax 
deed  in.  question. 

Again  it  appears  that  the  entire  160  acres 
of  land  was  sold  for  the  paltry  sum  of  $3.93, 
and  it  does  not  seem  at  all  probable  that  no 
one  would  have  purchased  a  less  amount  of 
the  land  for  that  sum.  When  it  Is  sought  to 
divest  the  owner  of  bis  land  by  a  tax  deed.  It 
has  always  been  held  by  this  court  that  the 
provisions  of  the  statute  must  be  strictly 
complied  with,  for  such  provisions  are  man- 
datory. State  V.  Oayhart,  84  Neb.  192,  61 
N.  W.  746;  Jones  v.  Duras,  14  Neb.  40,  14 
N.  W.  537;  Peck  v.  Garfield  County,  88  Neb. 
636,  180  N.  W.  268.  It  therefore  follows  that 
the  tax  deed  was  void. 

[2]  It  Is  contended  that  there  was  no  show- 
ing on  the  part  of  the  plalntiS  that  he  Iiad 
paid  all  of  the  taxes  due  upon  the  land,  and 
therefore  he  was  not  entitled  to  a  decree  In 
his  favor.  It  appears,  however,  that  the 
plalnttff  had  tendered  payment  of  all  of  the 
taxes  due  several  times  to  the  county  treas- 
urer, who  had  refused  to  accept>  such  pay- 
ment The  plaintiff  could  not  do  more,  and 
therefore  this  contention  cannot  be  sustained. 

Finally  it  appears  that  there  was  an  ac- 
counting of  the  amount  necessary  to  redeem, 
and  the  court  found  that  sum  to  be  $36JS0. 
This  sum  of  money  the  plaintiff  was  required 
to  pay  in  order  to  redeem  the  land  from  the 
tax  sale,  and  that  amount  was  paid  into 
court  for  the  benefit  of  the  defendant 

It  follows  that  the  Judgment  of  the  dis- 
trict court  was  right  and  is  aflirmed. 

REESE,  C.  J.,  and  FAWCETT  and  LET- 
TON,  JJ.,  not  sitting. 


FIRST  NAT.  BANK  OF  DAVID  CITY  t. 
SPEI/rS  et  aL    (No.  17,350.) 

(Supreme  Court  of  Nebraska.    Sept  26,  1913.) 
fSvUaiut  by  the  Court.) 

1.  MOBTOAOES  (}  151*)— DEKD  AS  MOBTOAGB— 

Effect. 

A  deed  of  real  estate,  given  and  received 
as  security  for  debt,  vrill,  as  between  the  par- 
ties thereto,  be  treated  as  a  mortgage.  Such 
deed  conveys  the  legal  title,  and  the  grantor's 
remaining  interest  in  the  land  is  equitable  only. 
Such  interest  is  not  subject  to  Uie  lien  of  a 
judgment,  and  can  be  reached  by  bis  creditors 
only  by  equitable  proceedings. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  if  307,  309-311,  314-329,  332-336; 
Dec.  Dig.  S  151.*] 

2.  Vendor  and  Pubohaseb  ({  231*)— Bona 
Fide  Pitbchaseb. 

One  who  purcbases  the  land  in  good  faith 
for  full  value  from  the  apparent  owner,  and 
takes  his  deed  from  the  bolder  of  the  legal 
title,  without  actual  Notice  of  any  adverse 
claims  is  not  bound  to  take  notice  of  a  Jnde- 
ment  against  a  former  holder  of  the  legal  title 
when  such  judgment  was  entered  and  docketed 
after  such  former  holder  of  the  legal  title  had 
conveyed  the  same  to  the  grantor  of  such  par- 
chaser. 

[Ed.  Note. — For  other  case,  see  Vendor  and 
Purchaser,  Cent  Dig.  IS  43,  66,  487,  513-539; 
Dec.  Dig.  §  231.*] 

Appeal  from  District  Court,  Garfield  Coan- 
ty;  Paul,  Judge. 

Action  by  the  First  National  Bank  of  Da- 
vid City  against  Louis  Spelts  and  others. 
From  judgment  for  defendants,  plaintlft  ap- 
peals.   Affirmed. 

a  M.  Sklles,  of  David  City,  and  B.  F. 
Good  and  L.  B.  Fuller,  both  of  Lincoln,  for 
appeUant  J.  S.  Pedler,  of  Lonp  C^lty,  for 
appellees. 


SEDGWICK,  J.    Lords  Spelts  Inberlted  an 

interest  in  real  estate  in  Garfield  county 
from  his  father,  and  conveyed  the  same  by 
quitclaim  deed  to  the  Phillips  County  State 
Bank  of  Holyoke,  Colo.,  to  secure  bis  in- 
debtedness to  that  bank.  Afterwards  the 
plaintiff  obtained  a  judgment  in  district  court 
for  Butler  county  against  the  defendant  Louis 
Spelts,  and  caused  a  transcript  thereof  to  be 
filed  and  docketed  in  the  district  court  of 
Garfield  county.  The  defendant  Alvin  Spelts 
negotiated  with  his  brother  Louis  and  other 
brothers  and  sisters  for  their  respective  in- 
terests in  the  real  estate.  He  knew  that  the 
interests  of  Louis  had  been  conveyed  to  se- 
cure an  indebtedness,  and  their  agreement 
was  that  Alvin  should  pay  the  agreed  value 
of  Louis'  Interest  to  the  bank  and  the  t>ank 
should  convey  directly  to  AMn.  Pursuant  to 
this  agreement  the  bank  executed  a  quitclaim 
deed  to  Alvin,  and  he  paid  the  value  of 
Louis'  Interest  in  the  land  to  the  bank,  which 
was  applied  upon  the  indebtedness  to  secure 
which  Louis  had  deeded  his  Interest  to  the 
bank.     Afterwards  the  plaintiff  began   this 
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action  in  the  district  court  for  Oarfleld  coun- 
ty to  set  aside  tbe  conveyance  to  Alvln  and 
to  subject  the  interest  of  Lonls  to  the  lien  of 
its  jadgment  The  district  court  found  gen- 
erally for  the  defendant  and  dismissed  plain- 
tiff's action,  and  plaintiff  has  appealed.  Tbe 
plaintiff  in  the  brief  seems  to  concede  that 
Alvln  paid  full  value  of  the  interest  of  Louis 
in  the  land  and  bought  it,  as  he  did  the 
respective  Interests  of  the  other  beirs,  in 
good  faith  and  without  notice  of  tbe  plain- 
tiff's claim.  The  brief  says:  "In  any  view  of 
tbe  case,  whether  we  consider  Alvln  Spelts  a 
fraudulent  vendee,  or  a  purchaser  for  value, 
tbe  result  is  the  same. .  *  *  *  In  eltber 
case  be  took  tbe  title  to  the  undivided  one- 
nlntb  Interest  of  his  brother  Louis,  subject 
to  the  lien  of  tbe  plaintiff  which  attached  on 
the  aiing  of  a  transcript  of  the  Judgment" 
In  this  the  plaintiff  is  wrong. 

[1]  An  absolute  deed,  whether  a  warranty 
-or  a  quitclaim  deed,  conveys  tbe  legal  title. 
Tbe  grantor  may  still  have  some  equities  In 
the  land.  If  tbe  deed  is  given  to  secure  an 
Indebtedness,  It  is  treated  as  a  mortgage  as 
between  the  parties  to  the  deed,  but  it  con- 
veys tbe  legal  title.  The  grantor  has  no  right 
in  the  land  except  an  equitable  right  to  pay 
the  debt  and  receive  reconveyance.  A  Judg- 
ment is  not  a  lien  upon  an  equitable  inter- 
est in  land.  A  levy  and  sale  of  an  equitable 
Interest  will  not  pass  the  title  to  the  pur- 
chaser. Dworak  v.  More,  25  Neb.  789,  41  N. 
W.  777. 

[2]  The  plaintiff  obtained  no  lien  upon  tbe 
Interest  of  Louis  by  filing  the  transcript  of 
tbe  Judgment.  Lewis  had  no  title,  no  leviable 
interest,  merely  an  equitable  right  to  convey- 
ance upon  satisfying  his  indebtedness  to  tbe 
bank.  Sn<4k  an  interest  is  not  subject  to 
lien;  it  can  only  be  reached  by  proceedings 
in  equity.  AMn  paid  full  value  for  the  land 
in  good  fUth  and  received  bis  deed  before 
the  commencement  of  tbis  action.  His  title, 
therefore,  was  complete  before  tbis  action 
was  begun.  The  Judgment  of  tbe  district 
court  is  affirmed. 

BEESE,  G.  J.,  and  LETTON  and  FAW- 
CETT,  33.,  not  sitting. 


BRESEE  T.  SNYDER  et  aL    (No.  17,33B.) 

(Snpreme  Court  of  Nebraska.    Sept.  26,  1913.) 

fSyttahu*  bv  the  Court.) 

1.  Bn.U9  AND  NOTKB  (g  459*)— PASTIES. 

Under  section  23  of  tbe  Code  of  Civil  Pro- 
cedure, an  action  upon  a  promissory  note  may 
properly  be  brought  against  tbe  maker  thereof 
in  the  name  by  which  be  signed  tbe  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  ||  1424-1433;  Dec.  Dig.  $ 
46».*] 

2.  J0DO1IZNT  (I  768*>— Execution  (8  258*>— 
TsANSCBiFT  or  JuDGKENT— Sals  on  Exx- 

OtrriON— COLLATBBAL  ATTACK. 

A  transcript  of  a  judgment  of  the  county 
court  may  be  filed  in  the  ofiSce  of  tbe  clerk  of 


the  district  court  in  any  county,  of  the  state. 
It  is  not  necessary  to  first  file  it  in  the  county 
in  which  the  judgment  was  rendered.  When  it 
appears  that  a  true  transcript  of  tbe  judgment 
is  filed  in  another  county,  execution  and  sale 
thereon  will  not  be  held  void  in  a  collateral  at- 
tack eight  or  ten  years  afterwards;  the  land 
having  been  several  times  transferred  to  inno- 
cent purchasers  in  the  meantime. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  K  1325,  1326;  Dec.  Dig.  §  708;* 
Execution,  Cent.  Dig.  |§  736-739,  789;  Dec. 
Dig.  {  25&»] 

3.  Execution  (J  258*)— Saib— Confibmation 

— iRBEOaLABITIES   OF  NOTICE. 

A  mere  irregularity  in  the  notice  of  sale  of 
real  estate  upon  execution  is  cured  by  confir- 
mation, as  against  a  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  H  736-739,  789 ;   Dec.  Dig.  {  258.*] 

(Additional  Svllatut  iy  Editorial  Staff.) 

4.  Appeal  and  Ebbok  (8  1133*)— Bbiefs— Re- 
view. 

Where  a  general  view  of  tbe  record  dis- 
closes no  substantial  error  prejudicial  to  appel- 
lant's rights,  the  Supreme  Court  will  not  or- 
dinarily look  further  for  errors  not  properly 
briefed  in  compliance  with  its  rules. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  4450-4453;  Dec.  Dig.  { 
1133.*] 

Appeal  from  District  Court,  Keya  Paha 
County;  Harrington,  Judge. 

Action  by  Charles  P.  Bresee  against  Harry 
A.  Snyder  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Allen  G.  Fisher  and  William  P.  Rooney, 
t>otb  of  Chadron,  and  A.  M.  Morrissey,  of 
Lincoln,  for  appellant  Lear  &  Lear,  of 
Springview,  and  W.  H.  Pitzer, 'of  Nebraska 
City,  f OP  appellees. 

SEDGWICK,  J.  The  plaintiff  brought  this 
action  In  tbe  district  court  for  Keya  Paha 
county  to  set  aside  certain  conveyances  and 
quiet  his  alleged  title  in  real  estate  situated 
in  that  county.  Both  parties  derive  their 
title  by  mesne  conveyances  from  one  Aaron 
Markley.  Markley  and  his  wife  conveyed  the 
land  by  warranty  deed  in  1893  to  Folkert 
Fass.  In  April,  1896,  Folkert  Fass,  in  tbe 
name  of  F.  Fass,  and  one  H.  H.  Fass  exe- 
cuted and  delivered  to  one  Gedney  Venter 
their  negotiable  promissory  note  for  $300. 
In  1898  Gedney  Venter  obtained  a  Judgment 
In  the  county  court  of  Otoe  county  against 
F.  Fass  and  H.  H.  Fass  for  $311.92  and  costs. 
Afterwards  a  transcript  of  this  Judgment 
duly  certified,  was  filed  in  the  office  of  the 
clerk  of  the  district  court  for  Otoe  county. 
Afterwards  the  clerk  of  tbe  district  court  for 
Otoe  county  made  a  transcript  of  this  Judg- 
ment and  certified  thereon  that  "the  forego- 
ing is  a  true  and  compared  copy  of  the  tran' 
script  in  said  cause  as  the  same  appears  on 
file  and  of  record  in  my  office."  This  tran- 
script was  duly  filed  and  docketed  in  the 
office  of  the  clerk  of  the  district  court  for 
Keya  Paha  county,  and  an  execution  issued 
thereon  and  delivered  to  tbe  sheriff  of  Keya 
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Paba  oonntys  Tbat  officer  certified  that  be 
made  diligent  search  In  said  county  tor  goods 
and  chattels  of  the  defendants  named  therein 
and  for  want  thereof  levied  the  execution 
on  the  land  In  question.  The  sherlfF  sold  the 
land  upon  the  execution  to  the  plaintiff  there- 
in, Gedney  Venter,  on  the  15th  day  of  Novem- 
ber, 1898.  On  the  11th  day  of  May,  1908, 
Folkert  Fass  and  Mary  A.  Fass,  bis  wife, 
executed  a  quitclaim  deed  of  the  land  In  ques- 
tion to  the  plaintiff.  The  plaintiff  claims 
under  this  deed  and  alleges  that  the  Judg- 
ment and  sale  In  the  suit  of  Mr.  Venter  were 
so  irregular  as  to  convey  no  title.  In  1899 
Gedney  Venter  and  bis  wife  conveyed  the 
land  by  warranty  deed  to  M.  L.  Hayward, 
and  in  the  same  year  Hayward  and  wife  con- 
veyed by  warranty  deed  to  W.  C.  Thomas, 
and  in  December,  1906,  Thomas  and  wife  con- 
veyed by  warranty  deed  to  this  defendant 
Harry  A.  Snyder.  Mr.  Thomas  took  posses- 
sion of  the  land  under  his  purchase  and  in 
the  following  year  inclosed  the  land  with  a 
fence  and  used  it  as  a  pasture.  There  was 
no  one  living  on  the  land  when  be  bought  It, 
and  be  continued  to  use  It  as  a  pasture  until 
be  conveyed  It  to  this  defendant,  who  ap- 
pears to  have  bought  It  in  good  faith. 

14]  The  appellant's  brief  does  not  comply 
with  rule  9.  It  does  not  separately  state  and 
number  the  points  of  law,  upon  which  he  re- 
lied for  a  reversal,  with  the  citations  of  au- 
thorities supporting  each  point  cited  under 
the  point  which  they  are  supposed  to  sup- 
port. The  brief  does  not  by  number  designate 
the  several  jlages  of  the  record  (the  abstract) 
containing  matter  bearing  upon  each  ques- 
tion discussed  respectively.  The  references 
to  adjudicated  cases  do  not  comply  with  the 
rule  so  as  to  enable  the  court  to  turn  to 
them  without  loss  of  time.  In  other  respects 
the  rules  are  not  compiled  with.  Counsel 
must  not  be  disappointed  If  the  court  refuses 
to  do  their  work  and  brief  their  cases  for 
them,  especially  for  the  purpose  of  reversing 
a  Judgment  of  the  trial  court  The  Judgment 
of  the  trial  coart  Is  presumed  to  be  right,  and. 
If  upon  a  general  view  of  the  record  no  sub- 
stantial error  prejudicial  to  the  rights  of  ap- 
pellant is  observed,  the  court  will  not  ordi- 
narily look  further  for  errors  not  properly 
briefed  in  compliance  with  the  rules.  The 
rules  are  not  advisory  merely;  they  are  not 
binding  upon  the  court  alone;  counsel  must 
also  observe  them. 

[1]  1.  The  objection  that  the  Judgment 
against  Mr.  Fass  was  invalid  because  be  was 
not  sued  by  his  full  name  is  without  merit 
An  action  upon  a  promissory  note  may  prop- 
erly be  brought  against  the  maker  thereof  In 
the  name  by  which  he  signed  the  note,  under 
section  23  of  the  Code. 

[2]  2.  It  Is  also  objected  that  tbe  district 
court  of  Eeya  Paha  county  had  no  Jurisdic- 
tion to  sell  tbe  land  because  tbe  transcript  of 
tbe  Judgment  of  tbe  county   court  of  Otoe 


county  wa«  not  filed  directly  in  K^a  Paba 
county.  .It  was  first  filed  In  the  office  of  tbe 
clerk  of  the  district  court  for  Otoe  county, 
and  a  transcript  from  tbat  court  filed  in 
Keya  Paha  county. 

Section  18,  c.  20,  Comp.  St  1911,  provides 
tbat  a  transcript  of  Judgment  in  county  court 
may  "be  filed  In  the  office  of  tbe  clerk  of  the 
district  court  In  any  county  of  this  state." 
It  Is  not  necessary  to  file  tbe  transcript  In 
tbe  office  of  the  clerk  of  the  district  court  In 
tbe  county  In  which  tbe  Judgment  is  ren- 
dered, as  in  case  of  Judgments  of  Justices  of 
the  peace.  The  words  of  tbe  statute  are  tbat 
"any  person  having  a  Judgment  •  •  • 
may  cause  a  transcript  thereof  to  be  filed." 
There  is  no  evidence  tbat  tbe  transcript  was 
not  correct  and  complete- -  Technical  objec- 
tions to  tbe  manner  of  its  preparation  and 
certification  might  be  raised  and  determined 
upon  motion  to  confirm  the  sale.  We  think 
that  this  objection  ought  to  be  disregarded 
when  raised  in  this  collateral  manner  in  an 
equitable  proceeding  after  the  lapse  of  so 
many  years ;  tbe  land  in  the  meantime  being 
conveyed  to  Innocent  purchasers. 

[S]  3.  An  Irregularity  In  tbe  notice  of  sale 
upon  tbe  execution  Is  mentioned  in  tbe  brief. 
This  might  have  been  urged  against  the  con- 
firmation of  sale  but  ought  not  now  to  be 
considered  in  this  collateral  proceeding. 

We  have  not  found  any  error  in  tbe  record 
requiring  a  reversal,  and  the  decree  of  tbe 
district  court  is  affirmed. 

KEESB,  C.  J.,  and  LBHTTON  and  FAW- 
CETT,  JJ.,  not  sitting. 


WRIGHT  et  al.  y.  CHICAGO,  R.  I.  ft  P.  K. 
CO.    (No.  17,189.) 

(Supreme  Court  of  Nebraska.    Sept  26,  1913.) 

(Eynahui  by  ihe  OowrtJ 

1.  Mastbb  and  Sekvant  ({{  141,  286*)— In- 
jury TO  Raixboad  Employ^— Stjfficienct 
OF  Rules — Question  fob  Juby. 

A  railroad  company  has  a  right  and  it  is 
its  duty  to  make  reasonable  rules  for  the  pro- 
tection of  the  safety  of  its  employes,  and  such 
rules  its  employes  are  bound  to  regard  and 
obey ;  but  whether  or  not  any  particular  rule, 
under  the  circumstances'  shown,  is  sufficient 
and  adequate  for  the  safety  of  the  company's 
empV>yes  is  a  question  of  fact  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Die.  §§  283,  1001,  1006,  IOCS, 
1010-1015,  1017-1033,  1036-1042,  1044,  1046- 
1050;   Dec.  Dig.  |i  141,  286.*] 

2.  Masteb  Awn  Sebvant  (§  248*)— Ikjubt  to 
Railboad  EitPLorfi— Nequo-enob — Assmcp- 
TION  OF  Risk. 

Under  the  rules  of  the  defendant  company, 
the  switch  engine  in  its  Lincoln  yards  had  the 
right  to  occupy  the  main  track,  protecting  it- 
self against  overdue  trains.  The  extra,  which 
was  being  run  by  plaintiS'B  decedent,  was  re- 
quired to  proceed  urough  the  jrard  under  full 
control,  and  protect  itself  within  yard  limits. 
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The  Bwitdi  engine  haying  the  right  of  way  over 
the  extra,  it  was  the  dnty  of  the  decedent  to  be 
on  the  lookout  for  the  switch  engine,  and  to 
taice  BQch  precaution  as  the  situation  demanded 
to  prevent  a  collision ;  but  this  did  not  relieve 
the  crew  of  the  switch  engine  from  the  exercise 
of  ordinary  care  in  avoiding  a  collision  with 
the  extra,  which  they  knew '  had  entered  the 
yard. 

[Ei.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  801-804  ^  Dec.  Dig.  | 
248.  •] 

3.  Mabteb  and  Skbyant  (t  286*)— Tntukt  to 
Railboad  E>rpLOTi — NKOuasROB  —  Qxncs- 

TIOIT   FOB   JUBT. 

The  uncontradicted  evidence  shows  that 
the  defendant  company,  at  and  prior  to  the  col- 
lision which  caused  the  death  of  plaintiff's  de- 
cedent, tiad  not  promulgated  any  written  or 
printed  rules  regulating  the  rate  of  speed  at 
which  the  switch  engine  might  be  run  in  its 
yards.  Beld,  that  it  was  for  the  jury  to  say 
wliether  or  not,  under  the  circumstances  shown, 
the  failure  of  the  company  to  adopt  and  pro- 
mulgate such  a  rule  was  negligence  on  its  part. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {{  1001,  1006,  1008.  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1060; 
Dec  Dig.  f  286.*] 

4.  CONTBIBUTOST  NSOUOENOK. 

There  being  no  evidence  in  the  record  tend- 
ing to  show  negligence  on  the  part  of  plaintifTs 
decedent  the  question  of  contributory  negli- 
gence does  not  arise. 

5.  Death  (I  99*)— Excesbiyx  Rbcovxbt. 

The  evidence  shows  tliat  the  decedent  was 
a  man  of  ^ood  health,  32  years  of  age ;  that  he 
was  earning  from  $125  to  $150  per  month ; 
that  his  expectancy,  according  to  the  Carlisle 
table,  would  be  32  years.  Held,  that  we  can- 
not say  that  $15,000  is  an  excessive  judgment 
under  these  circumstances. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  11  126-130;    Dec.  Dig.  i  99.*] 

6.  CoMMEBCE  (S  27*)— Intebstate  Coumxbcb— 
Railboad  E)cflot£. 

Plaintiff's  decedent  was  running  a  lone 
engine  as  an  extra  from  one  point  to  another 
in  this  state,  not  in  connection  with  any  cars. 
Held,  that  be  was  not  engaged  in  interstate 
commerce. 

[E^  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  f  25;   Dec.  Dig.  i  27.*] 

7.  iNSTBUCnONS. 

Instructions  complained  of  and  set  out  in 
the  opinion  examined  and  held  free  from  preju- 
dicial  error. 

8.  Mabteb  and  Sebtant  (J  276*)— Death  op 

RaILBOAD    EJHPLOTfr-StrFTlCIENOT    OF    EVI- 
DENCE. 

The  evidence  examined  and  set  out  in  the 
opinion  held  sufiScient  to  sustain  the  verdict  and 
judgment 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  960-952,  964,  959,  970, 
976;   Dec.  Dig.  i  27&*] 

(Additional  SyUaiut  fty  Editorial  Staff.) 

9.  Mabteb  and  Sebvant  ($  286*)— Death  of 
Raelboad    EuplotA  —  Submission    of   Is- 

8  UBS. 

Where,  in  an  action  for  the  death  of  an 
engineer  in  charge  of  an  extra,  due  to  a  colli- 
sion with  a  switch  engine,  the  evidence  was 
conflicting  on  whether  the  engineer  in  charge 
of  the  switch  engine  applied  all  the  apparatus 
on  the  engine  to  stop  it  and  showed  that  the 
engine  had  not  stopped  when  the  collision  oc- 
curred, the  court  properly  submitted  to  the  ju- 
ry the  question  whether  those  in  charge  of  the 


switch  engine  jumped  therefrom  without  trying 
to  stop  it 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  If  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  §  286.*] 

10.  Masteb  and  Sebvant  (|  265*)— Bubden 

of  PBOOF— CONTBIBtrrOBT   NEGLIGENCE — AB- 

suMPTioN  OF  Risk. 

In  an  action  for  the  death  of  an  engineer 
in  charge  of  an  extra,  due  to  a  collision  with  a 
switch  engine,  the  burden  was  on  the  defendant 
railroad  company  to  establish  by  a  preponder- 
ance of  the  evidence  the  defenses  of  contributo- 
ry negligence  and  assumption  of  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  877-908,  955 ;  Dec  Dig. 
§  265.*] 

Hamer,  J.,  dissenting. 

Appeal  from  District  Conrt,  Lancaster 
County;  Frost,  Judge. 

Action  by  lizzie  Ix  Wright  and  others 
against  the  Chicago,  Rock  Island  &  Fadflc 
Railroad  Company.  From  Judgment  for 
plalntUts,  defendant  appeals.    Affirmed. 

M.  A.  Low,  of  Topeka,  Kan.,  E.  P.  Holmes 
and  O.  h.  De  Lacy,  botb  of  Ltncoln,  and  F. 
B.  Walker,  of  Topeka,  Kan.,  for  appellant.  G. 
W.  Berge,  of  Lincoln,  for  appellees. 

FAWCBffT,  J.  From  a  Judgment  for  $15,- 
000  in  favor  of  the  plalntlfFs  on  account  of 
the  alleged  negligence  of  the  defendant  In 
causing  the  death  of  Otto  O.  Wright,  husband 
of  plaintiff  Lizzie  L.  Wright,  defendant  ap- 
peals. 

The  abstract  contains  86  printed  pages,  the 
supplemental  abstract  201  pages,  the  brief 
and  reply  brief  of  appellant  139  pages,  and 
the  brief  of  appellee  90  pages.  To  follow 
counsel  throu^  this  voluminous  record  and 
through  their  equally  voluminous  briefs 
would  necessitate  an  opinion  of  snch  length 
that  it  would  be  useless  to  the  professiOD,  for 
the  reason  that  no  lavryer  would  ever  read  it 
We  shall  therefore  deal  directly  with  the 
material  Issues  in  the  case. 

Otto  O.  Wright  was  an  engineer  In  the  serv- 
ice of  defendant  At  the  time  set  out  in  the 
pleadings  he  was  ordered  to  run  an  engine, 
No.  1486,  as  "an  extra"  from  Falrbury  to 
Albright,  both  points  in  Nebraska.  In  mak- 
ing this  run  he  was  required  to  pass  through 
the  dty  of  Lincoln.  After  leaving  the  station 
at  Lincoln,  and  while  running  north  through 
the  company's  yards  at  a  point  a  short  dis- 
tance from  the  Holdrege  street  viaduct  this 
extra  collided  with  the  company's  switch  en- 
gine No.  1220,  which  was  used  by  the  defend- 
ant in  its  Lincoln  yards  for  switching  pur- 
poses, causing  the  death  of  Mr.  Wright 
These  two  engines  will  hereinafter  be  refer- 
red to  by  their  respective  numbers.  The 
point  where  the  collision  occurred  was  In  a 
cut  and  on  a  curve.  The  controlling,  and  in 
fact  the  only  real,  question  involved  in  this 
case  Is,  Who  was  to  blame  for  this  collision'/ 

It  1b  shown  that  the  defendant  had  rules 
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for  the  guidance  of  Its  employes,  Incladlng  en- 

glneera.  On  Its  printed  time-tables,  such  as 
were  then  used  by  engineers,  rule  16  provid- 
ed: "All  except  first  class  trains  will  ap- 
proach (enter,  and  pass  through  the  fol- 
lowing named  yards  under  full  control),  ex- 
pecting to  find  main  track  occupied  or  ob- 
structed: Albright,  Fairbury,  Lincoln,  Belle- 
TlUe,  Jansen,  Philllpsburg."  Subdivision  b  of 
rule  9  provided :  "The  speed  of  trains  In  the 
city  of  Lincoln  between  M  street  (two  blocks 
west  of  passenger  station)  and  Vine  street 
(east  of  coal  dock)  must  not  exceed  six  miles 
per  hour."  Rule  97a  in  the  book  of  rules 
promulgated  by  defendant  provided:  "Tard 
limits  will  be  indicated  by  yard  limit  boards. 
Within  these  limits  yard  engines  may  occupy 
main  tracks,  protecting  themselves  against 
overdue  trains.  Extra  trains  must  protect 
themselves  within  yard  limits."  The  term 
"under  full  control"  in  rule  16  all  of  the 
witnesses  testified  means  "to  be  able  to  stop 
within  the  vision  of  the  engineer."  It  Is  con- 
ceded that  1486  was  required,  while  passing 
through  the  company's  yards  in  the  city  of 
Lincoln,  to  proceed  under  such  control.  It  is 
uncontradicted  that  the  defendant  had  no 
written  or  printed  rule  relating  to  the  rate  of 
speed  at  which  its  switch  engines  might  run 
within  its  yards.  There  is  some  testimony  to 
the  effect  that  there  was  some  sort  of  an  un- 
written rule  or  understanding  that  switch  en- 
gines should  also  be  run  under  full  control ; 
but  the  evidence  is  entirely  satisfactory,  and 
not  contradicted  by  any  testimony  offered  by 
defendant,  that  defendant's  switching  crew 
did  not  consider  that  it  was  bound  by  any 
such  rule,  except  as  to  that  portion  of  the 
Lincoln  yard  between  M  and  Vine  streets, 
which  portion  was  not  only  covered  by  sub- 
division b  of  rule  9,  but  also  by  a  dty  ordi- 
nance. Defendant  In  its  brief  urges  13  as- 
signments of  error,  which  we  will  consider 
In  their  order. 

[I]  The  first  assignment  Is  that  the  verdict 
Is  not  sustained  by  sutBcient  evidence.  In 
considering  this  assignment,  the  place  where 
the  collision  actually  occurred  is  important 
There  Is  a  viaduct  on  Holdrege  street  at  the 
place  where  that  street  is  intersected  by  de- 
fendant's track.  Holdrege  street  runs  east 
and  west.  The  collision  occurred  north  of 
the  viaduct  1486  was  running  north,  and 
1220  south.  In  going  north,  after  leaving  the 
viaduct,  the  track  curves  to  the  east  in  a  cut 
The  collision  occurred  in  that  cut  The  point 
where  the  collision  occurred  is  testified  to  by 
the  engineer,  fireman,  switch  foreman,  and 
.two  of  the  switchmen  who  were  riding  on 
1220,  McLane,  the  fireman  on  1486,  and  by 
four  witnesses  who  resided  in  the  immediate 
vicinity,  and  who  visited  the  scene  Immedi- 
ately after  the  collision.  All  of  these  wit- 
nesses locate  the  point  of  the  collision  as 
right  opposite  or  a  few  feet  south  of  a  bam 
standing  on  the  first  lot  east  of  the  track, 
which  lot  faces  south   on  Holdrege  street 


This  lot  Is  186  feet  in  depth.  The  four  res- 
idents of  the  vicinity  locate  the  collision  a 
little  south  of  the  bam.  McKlnstry,  a 
switchman  on  1220,  says  that  1486,  after  the 
collision,  was  about  35  or  40  feet  south  of  the 
building  shown  in  the  photograph,  which  Is 
the  bam  referred  to.  Some  of  the  switching 
crew  testify  that  the  collision  occurred  about 
150  feet  north  of  the  viaduct  This  testimony, 
however,  was  simply  the  opinion  of  the  wit- 
nesses so  testifying.  This  testimony  cannot 
be  considered  in  the  face  of  the  large  number 
of  witnesses  whose  uncontradicted  testimony 
locates  the  exact  place  where  the  collision 
occurred  In  front  or  a  few  feet  south  of  a 
fixed  object  or  point  by  the  side  of  the  track. 
Considering,  therefore,  the  length  of  the  lot 
upon  which  the  bam  stood  and  the  point  In 
relation  thereto,  where  these  residents  show 
the  collision  occurred,  there  is  no  escape  from 
the  conclusion  that  the  collision  actually  oc- 
curred at  a  point  about  100  feet  north  of  the 
viaduct 

It  is  admitted  that  all  of  the  members  of 
the  switching  crew  knew  that  the  extra 
1486  was  In  the  yard.  McKlnstry,  the 
switchman  above  referred  to,  was  the  first 
to  discover  that  the  two  engines  were  running 
towards  each  other  on  the  main  track.  He 
testifies  that  he  immediately  gave  the  alarm. 
The  men  on  1220  testify  that  when  McKln- 
stry gave  the  alarm  the  engineer  threw  on 
the  emergency  brake.  When  1220  had  run 
about  76  or  100  feet,  McKlnstry  and  some  of 
the  others  Jumped  from  the  engine  All  of 
the  crew,  including  the  engineer,  Jumped: 
but  whether  the  others  Jumped  at  the  same 
time  McKlnstry  and  Carr  did,  is  not  shown. 
Possibly  the  engineer  remained  on  a  little 
longer.  According  to  McKlnstry  and  Carr, 
1220  proceeded  about  .ia  feet  after  thoy 
Jumped  before  the  collision  occurred,  so  that, 
according  to  their  testimony,  1220  proceeded 
about  100  feet  after  McKlnstry  gave  the 
alarm  before  the  collision  occurred.  Some 
of  the  witnesses  on  1220  testify  that  at  the 
time  McKlnstry  gave  the  alarm  1220  was 
running  from  three  to  five  miles  an  hour; 
others  say  from  three  to  four  miles  an  hour ; 
yet  McKlnstry  and  Carr  both  say  that  when 
the  collision  occurred  1220  was  going  "not  to 
exceed  three  miles  an  hour."  The  witness 
Palmer,  engineer  on  the  company's  switch  en- 
gine at  the  time  of  the  trial,  testified  that  he 
was  familiar  with  engine  1220,  and  had  run 
it;  that  an  engine  running  at  a  rate  of  5 
miles  an  hour  ought  to  be  stopped  in  20  feet 
at  10  miles  an  hour  in  30  feet,  at  15  miles  an 
hour  in  45  feet,  and  at  20  miles  an  hour  in 
60  feet  This  testimony  stands  uncontradict- 
ed. It  Is  thus  clearly  established  that  1220 
must  have  been  running  at  a  high  rate  of 
speed,  or  that  the  emergency  brake  was  not 
applied  and  the  engine  reyersed  before  the 
crew  Jumped  from  the  engine.  It  Is  testified 
to  by  some  of  the  crew  of  1220,  and  conceded 
in  the  brief  of  defendant,  that  at  the  time 
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McKlnstiy  discovered  1486  approaching  It 
was  at  least  50  feet  north  of  the  viaduct 
That  fact  being  established,  and  also  the 
fact  that  the  collision  occurred  not  over  100 
feet  north  of  the  viaduct,  it  stands  establish- 
ed as  a  fact  that  1486  did  not  ran  to  exceed 
50  feet  after  Its  engineer,  Wright,  discovered 
the  approach  of  1220.  A  photograph  Intro- 
duced in  evidence  was  taken  at  a  point  420 
feet  north  of  the  viaduct.  It  shows  the  barn 
above  referred  to,  the  cut  and  curve,  and  the 
rails  of  the  track  from  that  point  to  the 
viaduct,  and  clearly  shows  that  at  any  i>oint 
within  that  420  feet  two  engines  approaching 
from  opposite  directions  would  have  a  clear 
Tlew  of  each  other.  1486  being  50  feet  north 
of  the  viaduct.  It  Is  beyond  question  that 
the  point  of  view  in  the  photograph  could 
have  been  extended  that  number  of  feet  fur- 
ther north,  so  that  there  was  a  clear,  open 
view  of  the  track  for  the  entire  distance  of 
420  feet  when  the  engines  came  within  the 
vision  of  the  two  engineers.  Of  that  420 
^eet,  1486  only  traveled  about  60  feet  when 
the  collision  occurred,  while  1220  traveled 
370  feet.  As  we  view  the  .record,  there  is  no 
escape  from  these  facts.  This  being  true, 
then,  the  conclusion  is  Irresistible  that  the 
engineer  of  1486  was  proceeding  north  with 
'bis  engine  under  full  control;  that  the  en- 
gineer of  1220  was  proceeding  south  with  his 
engine  not  under  fall  control,  but  traveling 
at  such  a  rate  of  speed  that  he  was  unable 
to  stop  It  within  a  distance  of  370  feet,  and 
that,  even  after  traveling  that  distance,  his 
engine  was  still  going  at  the  rate  of  two 
or  three  miles  an  hour. 

Mr.  Burleigh,  trainmaster  for  the  Nebras- 
ka division  of  tlie  defendant  road,  was  called 
as  a  witness  by  defendant  Defendant's  ab- 
stract of  Mr.  Burleigh's  testimony  sets  out 
only  that  part  showing  that  engineers  were 
examined  by  him  as  to  their  fitness,  and  as 
to  the  published  book  of  rules;  that  he  had 
examined  Wright;  that  Wright  had  a  clear 
understanding  of  the  rules;  that  he  inform- 
ed Wright  that  switch  engines  had  a  right 
over  all  except  first-class  trains  in  yard,  and 
that  other  trains  would  have  to  look  out  for 
them ;  that  he  read  the  rules  to  Wright,  who 
gave  him  bis  understanding  of  the  same  as 
they  were  read ;  that  Wright  gave  as  his  un- 
derstanding of  the  term  "under  full  control" 
as  meaning  "to  run  at  a  speed  which  would 
make  it  impossible  for  two  trains  coming  in 
opposite  directions  to  collide  with  one  an- 
other." That  is  not  the  meaning  given  by 
any  other  witness.  If  that  be  the  meaning  of 
the  term,  you  could  not  run  an  engine  at  all 
without  having  a  flagman  In  advance  to 
warn  yon  of  approaching  trains.  An  im- 
portant part  of  Mr.  Burleigh's  testimony, 
not  set  put  in  defendant's  abstract,  appears 
In  plaintiff's  supplemental  abstract:  "Q. 
When  you  say  you  examine  men  for  switch 
engines,  do  you  use  these  rules?  A.  Yea,  and 
the  time  tablea     Q.  You  tell  switch  engine 


men  that  they  have  a  right  to  run  26  miles 
aii  hour  in  the  yards?  A.  Xe8,.8lr.  Q.  Tou 
tell  them  that?  A.  If  they  want  to — I  don't 
tell  them  anything  about  running.  Q.  How 
is  that?  A.  I  don't  tell  them  anything  about 
how  fast  they  shall  run,  or  how  slow.  Q. 
Tou  understand,  of  course,  that  they  can  at 
any  time  run  their  engines  n^llgently?  A. 
I  understand  that,  yes." 

Mr.  Carr,  the  switch  foreman,  testified  that 
when  they  went  around  that  curve  they  al- 
ways slowed  up  to  save  steam.  "Q.  But  you 
went  on  the  theory  and  assumed  the  right 
that  everything  had  to  get  out  of  the  way 
for  you  except  this  passenger?  (By  the 
term  'this  passenger'  the  questioner  meant 
a  passenger  train  which  was  due  to  pass 
through  a  few  minutes  prior  to  the  time  of 
the  collision,  but  which  train  was  some  12 
or  15  minutes  late.)  A.  Yes,  sir.  Q.  Al- 
though you  knew  the  extra  was  In  the  yards? 
A.  Yes,  sir.  •  •  •  Q.  Have  you  any  rule 
applying  to  switch  engines  about  running 
under  control?  A.  No,  sir."  It  will  b*  seen, 
therefore,  that  in  the  defendant's  yard  the 
switch  engine  was  a  free  lance  as  against  all 
except   flrst-class  trains. 

[1,  S,  7]  The  second  assignment  is  that  the 
court  erred  in  submitting  the  sufficiency  and 
reasonableness  of  the  company's  rules  to  the 
jury.  In  the  instructions  complained  of  the 
court  told  the  Jury  that  the  question  as  to 
whether  the  defendant  was  negligent  in  one 
or  more  respects  alleged  In  'the  petition,  as 
set  out  in  subdivisions  a,  b,  c,  and  d  of  the 
first  paragraph  of  the  Instructions,  which 
stated  the  allegations  of  the  petition,  "is 
one  of  the  material  elements  of  plaiutitrs 
cause  of  action  to  which  the  jury  should  di- 
rect their  attention  In  determining  upon  their 
verdict  Negligence  may  be  defined  as  the 
omission  to  do  something  which  a  reasonable 
man  guided  by  those  conditions  which  ordi- 
narily regulate  the  conduct  of  human  affairs 
would  under  the  circumstances  do,  or  doing 
something  which  a  reasonable  man  would 
not  do  under  the  circumstances.  In  other 
words,  negligence  Is  the  absence  of  care 
according  to  the  circumstances."  By  instruc- 
tion No.  8  the  court  instructed  the  Jury: 
"Touching  subdivision  *a'  of  the  first  para- 
graph of  these  instructions,  you  are  further 
Instructed  that  it  was  the  duty  of  the  de- 
fendant company  to  exercise  reasonable  care 
to  adopt  and  promulgate  reasonable  rules  for 
the  control  and  conduct  of  its  business  in 
all  cases.  In  case  its  business  had  become 
sufficiently  extensive  to  demand  their  adop- 
tion in  the  exercise  of  reasonable  care  for 
the  protection  of  its  employes.  In  this  con- 
nection you  are  further  Instructed  to  deter- 
mine from  all  the  evidence  in  this  case 
whether  the  defendant's  rules  with  respect 
to  the  operation  and  control  of  its  engine? 
and  trains,  Including  its  switch  engines  in 
the  Lincoln  yards,  were  reasonably  sufficient 
for  the  protection  of  its  employes  at  the  time 
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plaintiff's  Intestate  sustained  bis  Injorled." 
Instruction  No.  10:  "Yon  are  Instructed  that 
under  the  rules  of  the  company  the  light  en- 
gine, which  was  being  run  by  plaintiff's  In- 
testate as  an  extra,  was  required  to  run  and 
pass  through  the  Lincoln  yards  'under  fnll 
control.'  It  is  for  you  to  say  from  the  testi- 
mony what  the  term  'under  full  control' 
means,  and  then  to  apply  your  interpretation 
to  the  rules  of  the  defendant  company  in 
which  the  term  is  used,  and  also  to  the  acts 
of  Otto  O.  Wright  in  compliance  with  or  fail- 
ure to  comply  with  such  rules,  in  determining 
whether  his  acts  were  in  compliance  with  or 
in  violation  of  defendant's  rules."  Instruc- 
tion No.  11:  "If  you  find  from  the  evidence 
that  the  defendant  was  negligent  in  one  or 
more  of  the  particulars  alleged,  and  as  set 
out  in  the  first  paragraph  of  these  instruc- 
tions, and  If  you  further  find  from  the  evi- 
dence that  such  negligence  proximately  con- 
tributed to  the  injury  of  plaintiff's  intestate, 
then  you  should  direct  your  attention,  among 
other 'things,  to  the  defendant's  claim  that 
plaintiff's  intestate  was  negligent,  and  also 
that  he  assumed  the  risks  of  his  employ- 
ment" The  gist  of  defendant's  complaint  as 
to  the  foregoing  instructions  is  that  they  sub- 
mitted to  the  jury  the  reasonableness  and 
sufficiency  of  the  rules  governing  the  opera- 
tion of  the  switch  engine  In  its  yards.  A 
number  of  authorities  are  dted  by  defendant 
in  support  of  its  contention.  While  we  con- 
cede that  in  the  main  they  sustain  defend- 
ant's point  that  the  reasonableness  and,  in 
some  cases,  the  suffidoicy  of  the  rules  are 
questions  of  law  for  the  court,  and  not  for 
the  jury,  this  is  not  by  any  means  the  uni- 
versal rule. 

In  Southern  B.  Co.  v.  Craig,  113  Fed.  76, 
51  0.  C.  A.  63,  the  syllabus  holds:  "(1) 
Plaintiff's  intestate,  a  railroad  condjictor  on 
an  extra  train,  had  orders  to  precede  a  de- 
layed regular  train  into  defendant's  yards. 
No  instructions  were  given  to  look  out  for 
any  other  train  on  entering  the  yards'.  In- 
testate was  killed  In  a  collision  with  a  switch- 
ing engine  in  the  yards.  No  notice  of  the 
approach  of  the  extra  train  had  been  given 
to  those  on  the  switch  engine.  (In  this  case 
the  switching  crew  bad  full  notice  of  the 
presence  of  1486  in  the  yard.)  The  com- 
pany's rules,  known  to  Intestate,  gave  the 
right  of  way  to  switch  engines  in  the  yards, 
and  required  that  extra  trains  must  approach 
and  run  through  yard  limits  under  full  con- 
troL  The  evidence  as  to  whether  intestate's 
train  was  under  full  control  Was  conflicting. 
The  night  of  the  accident  was  shown  to  have 
been  dark  and  foggy.  Held  that,  notwith- 
standing the  rules  of  the  company.  It  was 
the  duty  of  the  crew  of  the  switching  engine 
to  exercise  ordinary  care  in  avoiding  colli- 
sions with  incoming  trains.  (2)  An  instruc- 
tion that  the  crew  of  the  switching  engine 
should  take  proper  precautions  against  col- 
lisions with  Incoming  trains,  the  character  of 


snch  precautions  to  be  determined  by  the  dr- 
cumstances  of  the  night,  the  heavy  fog,  and 
the  difficulty  in  hearing  and  seeing  signals, 
was  correct  (3)  The  question  as  to  whether 
Intestate  observed  the  rule  of  having  his 
train  under  full  control  on  Altering  the 
yards  was  for  the  Jury."  In  that  case  the 
company  requested  the  following  instmctton: 
"Under  the  rules  the  switch  engine  had  the 
right  to  the  use  of  the  main  line,  protecting 
itself  against  only  regular  trains.  Tha  extra 
was  required  to  proceed  through  the  yard  nn- 
der  full  control.  This  requirement  applied, 
not  only  to  the  speed  of  the  train,  but  to 
such  precautions  in  addition  as  the  dark  and 
foggy  night  demanded.  The  switch  engine 
having  the  right  of  way  over  the  extra,  it 
was  the  duty  of  the  other  to  be  on  the  look- 
o'ut  for  the  switch  engine,  and  to  take  such 
precautions  as  the  situation  demanded  to 
prevent  a  collision."  The  trial  court  modified 
the  instruction  by  adding:  "Yes ;  but  It  did 
not  relieve  the  switching  engine  from  the 
exercise  of  ordinary  care  In  avoiding  col- 
lisions with  trains  entering  the  yard."  The 
defendant  requested  this  instruction:  "The 
rules  of  the  company  do  not  require  notice  of 
the  movements  of  extra  trains  to  be  given  to 
the  crew  of  a  switch  engine  working  within 
the  yard  limits,  and  it  is  not  negligence  od 
the  part  of  the  defendant  not  to  have  given 
snch  notice,"  which  the  trial  court  modified 
by  adding,  "But  the  crew  of  the  switching 
engine  should  take  all  proper  precautions 
against  collisions  with  trains  entering  the 
yard,  the  character  of  these  precautions  to 
be  determined  by  the  circumstances  of  the 
night,  the  heavy  fog,  and  the  difficulty  in 
hearing  and  seeing  signals."  In  the  opinion 
the  court  say  (113  Fed.  79,  Bl  C.  C.  A.  66): 
"We  find  no  error  In  the  modifications  made 
by  the  court  In  giving  the  instmcUons  re- 
quested. After  giving  the  first  instruction 
requested,  the  court  simply  said,  In  substance, 
that  It  was  the  duty  of  the  switching  engine 
to  exerdse  ordinary  care  In  avoiding  colli- 
sions with  trains  entering  the  yard.  We  can- 
not concdve  of  any  drcumstances  under 
which  the  operators  of  a  railroad  train  are 
relieved  from  the  use  of  ordinary  care  to 
prevent  collisions  with  other  trains.  This 
Is  a  duty  that  devolves  upon  those  running 
and  operating  trains  at  all  times.  What  con- 
stitutes ordinary  care  depends  upon  the  re- 
lationship of  the  parties  and  the  drcum- 
stances under  which  they  act,  and  what  would 
be  ordinary  care  or  common  prudence  under 
certain  conditions  would  not  be  under 
others."  The  judgment  of  the  trial  court 
was  affirmed. 

We  think  this  reasoning  Is  eminently 
sound,  and  its  application  to  the  switching 
crew  in  charge  of  1220  is  apparent  They 
knew  the  extra  was  in  the  yard.  Tbey  had 
been  expressly  notified  of  that  fact  They 
knew  that  when  the  extra  moved  further 
through  the  yards  it  would  be  running  on  the 
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main  trade,  and  for  tbem  to  run  tbeit  engine 
upon  the  main  track  around  the  cnrre  and 
through  the  cut  at  the  rate  of  speed  at  which 
they  were  unquestionably  running  was  a 
reckless  disregard  of  the  lives  of  those  upon 
the  engine  of  the  extra.  That  they  knew 
they  were  liable  to  meet  the  extra  1b  shown 
by  what  Switchman  McKlnstry  said  when  he 
saw  1486  coming.  His  language  was:  "Get 
otf;  here  comes  that  extra.  *  *  *  Q.  Let 
me  refresh  your  memory ;  did  you  say,  'There 
she  is?*  Did  you  use  that  language?  A.  I 
don't  know  whether  I  did  or  not.  Q.  How? 
A.  I  don't  know  whether  I  did  or  not;  I 
Just  told  them  to  get  ofT,  There  comes  the 
extra.'"  A  rule  that  a  switch  engine  may 
run  through  the  yards  on  the  main  line  not 
under  control  but  at  a  high  rate  of  speed, 
when  Its  crew  all  know  that  there  Is  an  "ex- 
tra" on  the  main  line  passing  through  the 
yards,  would  be  a  barbarous  rule,  and,  If 
the  rules  of  a  railway  company  permit  such 
a  practlce,,it  should  be  held  llable-for  injuries 
to  employes  on  the  extra  who  are  injured 
while  such  extra  is  being  operated  In  com- 
pliance with  the  rules  of  tbe  company,  yUs., 
under  full  control.  If  the  reasonableness  of 
a  rule  Is  for  the  court  and  not  for  the  jury, 
tbe  court  should  in  such  a  case  Instruct  the 
jury  that  such  a  rule  is  unreasonable.  Sub- 
mitting tbe  question  to  the  jury  in  such  a 
case  could  not,  therefore,  prejudice  defend- 
ant. 

Directly  upon  the  question  of  submitting 
to  tbe  jury  the  sufficiency  of  tbe  company's 
rules,  Texas  &  P.  R.  Co.  ▼.  Cumpston,  15 
Tex.  Civ.  App.  493,  40  S.  .W.  646,  is  an  in- 
structlTe  case.  Tbe  fourth  paragraph  of  the 
syllabus  holds:  "In  an  action  for  negligence 
of  an  employer  In  falling  to  provide  rules 
whereby  an  employe  was  killed,  plaintiff  need 
not  allege  or  prove  exactly  wliat  rules  should 
have  been  made." 

Mr.  Labatt,  in  bis  work  on  Master  and 
Servant,  voL  1  (Ed.  1904)  {  228,  in  discussing 
the  question  of  reasonableness,  says: 
"Whether  the  reasonableness  of  a  rule  is  a 
question  for  the  court  or  the  Jury  is  one  as 
to  which  there  Is  much  apparent  conflict  l>e- 
tween  the  authorities.  One  theory  is  that  this 
question  is  always  for  the  court;  the  reason 
assigned  for  this  view  being  that  it  would 
otherwise  be  Impossible  to  secure  a  uniform- 
ity of  view,  OP  to  insure  that  a  rule  pro- 
nounced reasonable  in  one  case  by  a  jury 
might  not  be  pronounced  unreasonable  by 
another  Jury  in  a  subsequent  case.  Another 
view  Is  that  tbe  question  is  primarily  one 
for  tbe  Jury.  Some  courts  have  enunciated 
an  Intermediate  doctrine  which  seems  to  be 
more  in  harmony  with  general  principles,  via., 
that  the  reasonableness  of  a  rule  Is  a  mixed 
question  of  law  and  fact,  except  in  plain 
cases."  The  author  cites  numerous  authori- 
ties In  support  of  all  three  of  the  theories. 

In  Crew  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  (O. 
C.)  20  Fed.  87,  it  Is  held  In  the  syllabus:    "It 
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is  negligence  on  the  part  of  railroad  com- 
panies to  fall  to  adopt  such  rules  and  regula- 
tions as  are  proper  and  necessary  for  tbe 
protection  of  the  safety  of  its  employes." 
The  trial  court  charged  the  jury:  "I  say 
generally  that  the  railway  company  has  a 
right,  and  It  is  its  duty,  to  make  rules  for  the 
protection  of  the  safety  of  its  employes,  and 
such  rules  Its  employes  are  bound  to  regard 
and  obey.  But  under  the  form  of  making 
rules,  of  course,  a  railroad  company  cannot 
exempt  itself  from  negligence.  Its  rules  must 
be  such  as  tend  to  the  protection  of  the  lives 
of  Its  employes.  With  this  general  statement 
In  regard  to  the  rules,  you  may  take  and  con- 
sider them."  Tbe  Jury  found  for  the  plain- 
tiff, and  in  an  opinion  by  Brewer,  J.,  the  ver- 
dict was  sustained,  and  the  motion  for  a  new 
trial  was  overruled. 

In  MerriU  v.  Oregon  Short  Line  R.  Co.,  29 
Utah,  264,  81  Pac.  86,  110  Am.  St  Rep.  695, 
the  syllabus  holds:  "(1)  A  master  Is  under 
a  primary  and  nondelegable  duty  to  use  or- 
dinary care  not  only  to  promulgate,  but  also 
to  enforce,  reasonable  rules  and  regulations 
for  the  safety  of  his  servants,  when  the  na- 
ture of  the  work  requires  it,  and  this  duty  is 
not  performed  merely  by  promulgating  tbe 
rules,  and  using  ordldary  care  in  selecting 
men  to  enforce  them.  (2)  The  fact  that  the 
negligence  of  a  fellow  servant  concurs  with 
the  negligence  of  the  master  In  causing  in- 
jury to  a  servant  does  not  exempt  the  master 
from  liability  for  his  negligence."  In  the 
opinion  (29  Utah,  279,  81  Pac.  88,  110  Am. 
St  Rep.  696)  It  is  said:  "We  think  the  evi- 
dence on  behalf  of  respondents  was  quite 
sufficient  to  submit  to  the  jury  tbe  question 
as  to  whether  appellant  used  ordinary  care, 
not  so  much,  probably,  in  establishing  and 
promulgating  rules  and  regulations,  but  par- 
ticularly in  using  ordinary  care  to  enforce 
them.  •  •  •  The  truth  and  the  weight  of 
this  testimony  were  for  tbe  Jury,  which,  If 
believed  by  tbem,  was  sufficient  to  find  ttiat 
ordinary  care  bad  not  been  used  by  tbe  appel- 
lant in  either  establishing  or  In  enforcing 
rules  and  regulations  for  the  safety  of  its 
servants." 

In  Murphy  v.  Hughes,  1  PennewlU  (DeL) 
250,  40  Ati.  187,  it  is  held:  "The  question 
as  to  whether  an  employer  has  made  proper 
rules  for  the  government  of  his  employes  is 
for  the  Jury."  In  the  opinion  It  is  said  (1 
PennewlU,  259,  40  Ati.  188):  "It  is,  however, 
always  a  question  for  the  Jury  to  determine 
whether  such  rules  are  sufficient  for  the  pur- 
pose." 

In  Devoe  v.  New  York  C.  &  H.  R.  R.  Co., 
174  N.  Y.  1,  66  N.  E.  568,  the  first  paragraph 
of  the  syllabus  reads:  "Car  inspectors  em- 
ployed at  a  station  at  which  there  were  many 
tracks  and  switches  upon  which  a  large  num- 
ber of  trains  passed  every  day  were  required 
to  Inspect  each  car  of  each  train  while  It  was 
at  the  station,  at  which  time  there  was  much 
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spectors  bad  been  Injnred  In  tbe  performance 
of  such  duties,  and  many  complaints  bad  been 
made  as  to  the  dangerous  character  of  the 
work.  There  was  but  one  printed  rule  on  tbe 
subject,  which  bad  never  been  enforced. 
Held,  In  an  action  for  the  death  of  a  car 
Inspector  killed  by  tbe  backing  up  of  a  train 
against  the  train  under  which  he  was  work- 
ing, that  it  was  for  the  jury  whether  a  parol 
rule,  claimed  to  have  been  made  by  the  fore- 
man of  *^be  car  department,  without  Instruc- 
tions from  any  one,  was  In  use,  and  was  suffi- 
cient, and  properly  promulgated  under  the. 
facts." 

In  Lake  Shore  &  M.  S.  R.  Co.  v.  Murphy, 
50  Ohio  St.  135,  33  N.  E.  403,  it  is  held:  "It 
Is  the  duty  of  a  railway  company  to  afford 
reasonable  protection  to  its  employes  against 
dangers  incident  to  their  work.  Railway  v. 
Lavalley,  36  Ohio  St.  221,  approved  and  fol- 
lowed. And  If,  under  the  circumstances  of 
this  case,  a  rule  providing  for  warning  was 
necessary,  and  by  tbe  exercise  of  reasonable 
care  on  the  part  of  the  company  that  neces- 
sity could  have  been  foreseen,  it  was  the  duty 
of  tbe  company  to  prescribe  such  rule. 
Whether  it  ought  to  have  so  provided  or  not 
was  a  question  for  the  Jury." 

In  Abel  v.  Delaware  &  Hudson  Canal  Co., 
103  N.  T.  681,  9  N.  E.  325,  57  Am.  Rep.  773, 
it  is  held:  "In  an  action  against  a  railroad 
company  for  damages  for  the  death  of  an 
employs,  a  repairman,  which  occurred  while 
be  was  engaged  in  repairing  defendant's 
cars  standing  upon  a  side  track,  which  were 
run  into  by  one  of  defendant's  engines,  it  is 
for  the  Jury  to  say  whether  or  not  defend- 
ant's rules  providing  for  the  safety  of  repair- 
men so  employed  are  adequate  for  that  pur- 
l)ose,  and  tbe  court  errs  In  ruling,  as  matter 
of  law,  that  they  are  sufficient"  In  closing 
tbe  opinion,  the  court  say  (103  N.  T.  587,  9 
N.  E.  326,  67  Am.  Rep.  773):  "We  do  not 
perceive  how  It  was  possible  to  say,  as  matter 
of  law,  that  the  rules  of  the  defendant  were 
proper  and  sufficient  for  the  protection  of  Its 
repairmen,  and  that  it  should  not  have  taken 
greater  precautions,  by  rules  or  otherwise, 
for  their  safety.  We  think  tbe  facts  should 
have  been  submitted  to  the  Jury,  and  that 
tbe  nonsuit  was  improper."  A  Judgment  of 
reversal  therefore  followed. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  McLallen, 
Adm'r,  84  111.  109,  tbe  fourth  paragraph  of 
the  syllabus  holds:  "A  railway  corporation 
has  the  lawful  right  to  make  reasonable  rules 
for  tbe  conduct  of  its  employes,  and  also  for 
the  conduct  of  passengers.  Whether  any 
given  rule  be  reasonable,  and  therefore  with- 
in tbe  power  of  the  corporation,  or  whether 
it  be  unreasonable,  and  therefore  ultra  vires, 
Is  a  question  of  law  for  tbe  court;  but  wheth- 
er such  rules  are  adequate  for  the  safety  of 
others  and  tbe  management  of  the  trains  is  a 
question  of  fact  for  the  Jury."  In  that  case 
the  decedent  was  a  conductor  In  charge  of  an 
extra  train,  commonly  called  a  "wild  train." 
Plaintiff  recovered  a  verdict  and  Judgment 


for  $4,500,  which  was  affirmed.  In  the  light 
of  the  authorities  above  dted,  to  which  oth- 
ers might  be  added,  defendant's  second  as- 
signment must  be  decided  adversely  to  it.' 

The  third  assignment  Is  that  tbe  court  err- 
ed in  submitting  to  tbe  Jury  subdivision  b  of 
instruction  1,  viz.:  "In  the  failure  to  give 
said  Wright  timely  warning  by  bell  or  whistle 
of  tbe  approach  of  said  switch  engine."  The 
language  above  referred  to  was  used  by  the 
court  simply  in  stating  the  issues  to  the  jury. 
Defendant  has  not  called  onr  attention  to 
any  other  Instruction  where  that  language 
is  used. 

[I]  The  fourth  assignment  is  that  tbe  court 
erred  In  submitting  to  the  Jury  the  ques- 
tion whether  defendant's  employes  upon  the 
switch  engine,  as  soon  as  they  discovered  the 
engine  of  plaintiff's  intestate.  Jumped  from 
their  engine  without  reversing  the  same  and 
without  trying  to  stop.  Counsel  say  this 
question  should  not  have  been  submitted  to 
the  Jury,  for  the  reason  that  the  undisputed 
testimony  in  this  record  of  tbe  witnesses  in- 
troduced by  both  plaintiff  and  defendant  is 
that  at  the  very  first  moment  tbe  presence 
of  1486  was  known  the  engineer  applied  all 
the  apparatus  on  the  engine  to  stop  it,  and 
actually  did  stop  it  in  a  very  short  distance. 
The  trouble  with  this  contention  is  that  the 
undisputed  evidence  does  not  show  absolute- 
ly that  the  engineer  applied  all  the  apparatus 
on  the  engine  to  stop  it;  but,  instead  of 
shovdng  that  he  actually  did  stop  it,  the  evi- 
dence shows  that  it  had  not  stopped  when  tbe 
collision  occurred.  This  question  waa  prop- 
erly submitted  to  the  Jury. 

Tbe  fifth  assignment  is  that  tbe  court  erred 
in  submitting  to  the  Jury  tbe  question  as 
to  whether  defendant  was  guilty  of  negli- 
gence in  running  tbe  switch  engine  aroimd 
a  curve  at  a  negligent  and  dangerous  rate 
of  speed  without  having  the  same  under  con- 
trol. What  we  have  said  under  the  first  as- 
signment disposes  of  this  adversely  to  defend- 
ant 

The  sixth  assignment  Is  that  tbe  court  err- 
ed in  giving  instruction  10.  This  instruc- 
tion has  already  been  set  out  and  disposed 
of  unaer  the  second  assignment 

[10]  Tbe  seventh  assignment  Is  that  tbe 
court  erred  in  giving  instruction  No.  13: 
"As  to  the  defense  of  contributory  negligence, 
and  also  as  to  the  defense  of  assumption  of 
risks,  tbe  burden  of  proof  Is  upon  the  defend- 
ant to  establish  both  of  said  defenses  by  a 
preponderance  of  the  evidence,  as  those  terms 
have  been  hereinbefore  defined."  There  was 
no  error  in  this  instruction.  Grimm  v.  Oma- 
ha B.  L.  &  P.  Co.,  79  Neb.  395,  114  N.  W. 
769 ;  Dowd  V.  New  York,  0.  &  W.  R.  Co.,  170 
N.  Y.  459,  63  N.  E.  541 ;  Arenschleld  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  128  Iowa,  677.  105 
N.  W.  200 ;  Mace  v.  Boedker  &  Co.,  127  Iowa, 
721,  104  N.  W.  475. 

[4]  The  eighth  assignment  is  that  plain- 
tiffs Intestate  was  guilty  of  gross  negligence. 
We  spend  no  time  in  discussing  this  assign- 
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ment  aa  tbere  Is  an  entire  absence  of  evi- 
dence to  show  any  negligence  on  the  part  of 
pl&lntlfrs  Intestate 

The  ninth  assignment  Is  the  legal  aufSden- 
C7  of  the  evidence  for  the  conrt  In  dls- 
maslng  this  assignment,  counsel  say  that  In 
the  trial  court  counsel  for  plaintiff  rejled  on 
the  Nebraska  Employer's  Liability  Act,  which 
modifies  the  defense  of  contributory  negli- 
gence. What'  we  have  said  in  answer  to  the 
eighth  assignment  is  a  sufficient  answer  to 
this.  There  was  no  contributory  negligence 
OD  the  part  of  plaintiff's  Intestate.  This  also 
disposes  of  the  tenth  assignment 

[S]  The  eleventh  assignment  is  tliat  the 
verdict  was  the  result  of  passion  and  preju- 
dice, and  is  excessive.  The  evidence  shows 
that  the  decedent  was  a  man  of  good  health, 
32  years  of  age;  that  he  was  earning  from 
1125  to  $150  per  month;  that  his  expec- 
tancy, according  to  the  Carlisle  tables  would 
be  32  years.  We  cannot  say  that  |15,000  is 
an  excessive  Judgment  for  the  death  of  a 
man  under  these  circumstances. 

[2]  The  twelfth  assignment  is  that  the  de- 
cedent assumed  risk  of  collision  with  switch 
engines.  We  think  counsel  for  plaintiff  an- 
swer this  contention  in  plaintiff's  brief,  where 
it  is  said:  "Engineer  Wrigl>t  assumed  the 
risks  ordinarily  incident  to  the  business  he 
was  engaged  in ;  but  he  did  not  assume  any 
negligence  of  tlie  defendant,  and  certainly 
did  not  assnme  the  reckless  conduct  of  the 
switch  engine  on  this  particular  day." 

(I]  The  thirteenth  assignment  is  that  the 
court  erred  in  submitting  the  case  under  the 
Kmployer's  Liability  Act  The  contention 
under  this  assignment  la  that  engine  1486 
was  on  its  way  from  Falrbury  to  Council 
Bluffs,  Iowa,  and  hence  Wright  "was  en- 
gaged in  interstate  commerce."  It  Is  proba- 
I'ly  true  that  If  Mr.  Wright  was  engaged  in 
interstate  commerce  at  the  time  he  was  kill- 
ed, the  remedy  would  be  under  the  federal 
act  exclusively;  but  the  trouble  with  this 
contention  is  neither  Mr.  Wright  nor  engine 
14S6  was  at  the  time  engaged  in  interstate 
commerce.  His  order  was  to  take  this  engine 
from  Fairbury,  in  Nebraska,  to  Albright  in 
Nebraska.  He  was  running  the  engine  with- 
out cars  or  train  of  any  sort.  The  engine, 
so  far  as  we  can  gather  from  the  record,  was 
defective,  and  was  on  its  way  to  the  car 
■shops  for  repairs.  In  Chicago  ft  N.  W.  R. 
Co.  V.  United  States,  168  Fed.  236,  83  0.  C. 
A.  450,  21  L.  R.  A.  (N.  S.)  690,  the  arcult 
Court  of  Appeals  for  this  circuit  held:  "The 
necessary  movement  of  a  defective  empty  car 
alone,  for  purpose  of  repair  only,  and  not  In 
i-onnectlon  with  any  cars  commercially  used, 
does  not  subject  the  carrier  to  the  penalties 
of  the  acts."  A  similar  holding  was  made  by 
the  same  court  in  United  States  v.  Rio  Grande 
W.  B.  Co.,  174  Fed.  399,  98  C.  C.  A.  203. 
The  same  rale  will,  of  course,  apply  to  an  en- 
gine. 

We  hare  given  this  case  very  careful  con- 


sideration. We  have  examined  the  record 
with  great  care,  and  are  unable  to  find  In  it 
any  prejudicial  error. 

The  judgment  of  the  district  court  is  there- 
fore afBrmed. 

HAMER,  J.  (dissenting).  1.  Whether  the 
defendant  railway  company  formulated  and 
promulgated  any  written  or  printed  rule  reg- 
ulating the  rate  of  speed  that  its  switch 
engines  might  be  run  in  the  yards  at  Lincoln 
does  not  present  any  question  of  negligence 
for  the  jury  to  consider,  unless  In  this  par- 
ticular case  this  part  of  the  track  run  over 
was  so  run  over  by  the  switch  engine  at  an 
unreasonable  rate  of  speed,  considering  all 
the  circumstances  and  especially  that  this 
part  of  the  yards  was  In  a  cut  in  a  curve  of 
the  road,  and  so  might  have  imperiled  the 
safety  of  plaintiff's  decedent.  As  the  Jury 
were  not  so  told,  and  were  not  properly  in- 
structed touching  the  question,  I  am  under 
the  Impression  that  there  Is  prejudicial  er- 
ror in  the  proceeding  and  in  the  instructions 
given,  as  also  in  the  tlilrd  paragraph  of 
the  syllabus  of  the  majority  opinion.  Wheth- 
er the  railroad  company  did  or  did  not  lay 
down  a  rule  for  the  guidance  of  its  employes 
concerning  the  rate  of  speed  at  which  the 
switch  engine  should  be  run  In  the  yards  is 
immaterial,  unless  It  is  shown  by  the  evi- 
dence that  the  switch  engine  was  run  too 
fast,  and  had  such  an  unreasonable  rate  of 
speed  as  to  endanger  the  safety  of  the  dece- 
dent The  third  paragraph  of  the  syllabuii: 
is  objectionable. 

2.  It  must  be  all  a  matter  of  speculation. 
in  the  absence  of  any  rule,  tliat  if  a  reason- 
able rule  bad  been  made  by  the  railroad  com- 
pany touching  the  running  of  the  switcl) 
engine  in  its  yards,  it  would  have  controlled 
or  even  Influenced  the  conduct  of  the  crew  in 
running  such  switch  engine.  For  this  reason, 
the  theory  of  the  opinion  seems  to  be  wrong. 

3.  By  instruction  No.  8  the  court  Instructed 
the  jury:  "Touching  subdivision  'a*  of  the 
first  paragraph  of  these  instructions,  you 
are  farther  Instructed  that  it  was  the  duty  of 
the  defendant  company  to  exercise  reason- 
able care  to  adopt  and  promulgate  reason- 
able rules  for  the  control  and  conduct  of  its 
business  in  all  cases,  In  case  Its  business  had 
become  sufiiclently  extensive  to  .demand 
their  adoption  in  the  exercise  of  reasonable 
care  for  the  protection  of  its  employes.  In 
this  connection  you  are  further  Instructed 
to  determine  from  all  the  evidence  in  this 
case  whether  the  defendant's  rules  with  re- 
spect to  the  operation  and  control  of  its  en- 
gines and  trains,  including  its  switch  engines 
in  the  Lincoln  yards,  were  reasonably  suffi- 
cient for  the  protection  of  its  employes  at 
the  time  plaintiff's  intestate  sustained  his 
injuries."  The  effect  of  this  instruction 
would  seem  to  be  to  turn  the  jury  loose  In 
the  field  of  speculation  as  to  whether  the 
railroad  company  might  not  have  improved 
its  rules  touching  the  protection  of  J|^^i|i^ 
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ploy^  and.  If  for  any  reason  It  had  not  done 
60,  tbat  it  is  liable  In  this'  case.  The  trouble 
with  this  sort  of  thing  Is  that  the  attention 
of  the  jury  is  not  called  to  any  speclflc  thing 
which  may  hare  contributed  to  the  death  of 
plaintiff's  decedent 

It  is  well  said  in  the  majority  opinion  tbat: 
"A  rule  that  a  switch  engine  may  run 
through  the  yards  on  the  main  line  not  un- 
der control  but  at  a  high  rate  of  speed,  when 
its  crew  all  know  tbat  there  is  an  'extra'  on 
the  main  line  passing  through  the  yards, 
would  be  a  barbarous  rule,  and,  if  the  rules 
of  a  railway  company  permit  such  a  practice, 
it  should  be  held  liable  for  Injuries  to  em- 
ployes on  the  'extra'  who  are  injured  while 
such  extra  is  being  operated  In  compliance 
with  the  rules  of  the  company,  viz.,  under 
full  control.  If  the  unreasonableness  of  a 
rule  Is  for  the  court  and  not  for  the  Jury, 
the  court  should  In  such  a  case  instruct  the 
Jury  that  such  a  rule  is  unreasonable."  I  ap- 
prehend that  the  railway  company  may  make 
no  rule  which  would  relieve  the  crew  of  the 
switching  engine  from  exercising  ordinary 
care  and  common  prudence  to  avoid  a  col- 
lision; but  the  langiiage  used  in  the  instruc- 
tion quoted  Is  of  a  most  general  character. 
That  turns  over  to  the  Jury  the  question  of  de- 
termining whether  a  better  set  of  rules  might 
not  have  been  constructed,  and.  If  so,  then 
the  inference  is  that  it  Is  the  duty  of  the  Jury 
to  find  that  the  defendant  Is  liable.  I  do  not 
think  that  this  can.be  the  law.  If  the  Jury 
is  turned  loose,  and  told  that  it  may  occupy 
as  wide  a  province  as  It  likes,  it  will  be  al- 
most sure  to  find  tbat  other  and  better  rules 
might  have  been  made.  When  It  is  remem- 
bered tbat  Jurors  are  not  specially  instructed 
along  the  line  of  operating  railways  and  for- 
mulating rules  for  their  management,  It 
must  be  seen  that  the  instruction  is  an  In- 
vitation to  pursue  any  theory  which  may 
present  Itself  to  the  imaginative  mind  of  the 
Juror. 

The  first  case  cited  In  the  majority  opin- 
ion is  that  of  an  inferior  court  The  Texas 
case  cited  does  not  seem  to  be  clearly  In 
point  The  other  cases  cited  do  not  seem  as 
broad  as  the  instruction  In  the  instant  case. 

4.  Instruction  No.  9  requested  by  the  de- 
fendant reads:  "Tou  are  further  instructed 
that  the  defendant  was  not  required  to  In- 
sure its  locomotive  engineers  from  collisions 
with  switch  engines  or  other  like  accidents 
resulting  from  the  management  of  trains, 
tbat  defendant's  duty  to  the  employ^  was 
only  to  use  reasonable  care  and  diligence  in 
the  management  and  operation  of  its  switch 
engines,  and  unless  you  find  that  the  defend- 
ant, or  its  agents  and  employes,  failed  to  use 
reasonable  care  and  diligence  In  the  manage- 
ment of  its  switch  engine,  and  as  a  conse- 
quence thereof  plaintiff's  Intestate  was  In- 
jured, you  cannot  find  for  plaintiff."  I 
think  the  above  instruction  requested  by  the 
defendant  should  have  teen  given. 


It  was  according  to  the  theory  of  the  de- 
fendant's case  that  the  plaintUTs  intestate 
was  running  his  engine  at  a  rate  of  speed 
so  great  as  not  to  be  under  full  control,  and 
that  this  was  the  proximate  cause  of  tbe 
injury.  Touching  this  matter,  the  defendant 
requested  the  giving  of  an  Instruction  as 
follows:  "Instruction  No..  13.  You  are  In- 
structed that  the  company  has  promulgated 
and  published  rules  governing  the  operation 
of  locomotive  engines  and  trains  in  the  I4n- 
coln  yards,  and  that  under  said  rules  Otto 
O.  Wright  was  bound  to  run  his  engine 
through  the  'Lincoln  yards  under  full  con- 
trol. You  are  Instructed  that  an  employ^, 
if  within  his  power  so  to  do,  is  bound  to  obey 
all  of  the  reasonable  rules  and  instructions 
of  his  employer  with  reference  to  the  conduct 
of  his  business,  and  If  you  find  from  the 
evidence  that  at  or  Immediately  before  the 
accident,  when  the  engines  first  came  in 
sight  of  each  other,  the  said  Otto  O.  Wright 
was  running  his  engine  at  a  rate  of  speed  so 
as  not  to  be  under  full  control,  and  that 
this  was  the  proximate  cause  of  the  Injury, 
then  you  are  instructed  that  plaintiffs  cannot 
recover."    I  think  it  should  have  been  given. 

For  the  foregoing  reasons,  I  dissent  from 
the  majority  opinion. 


WHITNEY  V.  BROEDER  et  «1.    (No.  17,273.) 
(Supreme  0>urt  of  Nebraska.    Sept  26,  1913.) 

(Bvttahut  Iv  the  Court.) 

1.  Afpeai.  Awn  Errob  (|  760*)— Assiqnmint 
OF  Ebbob— Rejection  of  EvrnENCE. 

An  assignment  of  error  directed  to  the  re- 
jection of  offered  testimony  may  be  disregarded 
on  appeal,  if  the  places  in  tbe  record  where  the 
offer  of  proof  and  tbe  challenged  ruling  may  be 
found  are  not  pointed  out  in  appellant's  brief. 
[Ed.  Note.— For  other  .cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3095 ;  Dec.  Dig.  §  760.*] 

2.  Tbial  (J  295*)— Instbuctions— (JOWSIDEB- 
ATioN  As  A  Whole. 

An  instruction  requiring  tbe  party  on 
whom  the  burden  of  proof  rests  to  "satisfy"  the 
jury  on  an  issue  of  fact  by  a  preponderance  of 
the  evidence  is  not  a  around  for  reversing  a 
judgment,  where  prejudice  to  appellant  is  not 
shown  by  the  record. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oat 
Dig.  §{  703-717;   Dec  Dig.  §  295.*] 

8.  Appeal  and  Ebrob  (S  171*)— Tijeobt  or 
Cause— SoBinsBiON  of  Law  Question  to 
Jury. 

The  giving  of  instructions  submitting  to  tbe 
jury  as  an  issue  of  fact  the  authority  of  an 
agent  to  make  warranties  in  selling  horses  for 
his  principal  held  not  ground  for  reversing  a 
judgment  in  favor  of  the  latter,  on  a  record 
showing  that  tbe  parties  raised  such  issue  by 
tbe  pleadings,  and  supported  it  by  proof,  and 
that  the  trial  court  was  not  asked  to  determine 
that  issue  as  one  of  law,  or  to  take  that  ques- 
tion from  tbe  jury  by  an  instruction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1053-1063,  1066,  1067, 
1161-1166;  Dec.  Dig.  §  171.*] 

Appeal  from  District  Court,  Lincoln  Comi- 
ty; Grimes,  Judge. 
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Action  by  Cbarlee  W.  Wbltney  against 
Carl  Breeder  and  others.  From  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

WUcox  ft  Halllgan,  of  North  Platte,  for 
appellants.  Hoagland  &  Hoagland,  of  North 
Platte,  for  appellee. 

ROSE,  J.  Plaintiff  sued  defendants  for 
the  balance  due  on  a  promissory  note  for 
$900,  dated  July  9,  1907,  payable  January 
9,  1908,  and  bearing  interest  at  the  rate  of 
10  per  cent  per  annum.  A  credit  of  $639.50, 
August  19,  1907,  is  pleaded  in  the  petition, 
leaving  unpaid  a  balance  of  $260.60.  De- 
fendants admitted  the  execution  and  deliv- 
ery of  the  note  and  the  payment  of  $639.50. 
In  addition,  the  following  facts  are  pleaded 
in  the  answer:  The  note  was  given  for  26 
horses  and  9  colts  purchased  by  defendants 
from  plaintiff.  Six  of  the  horses  had  re- 
cently been  castrated,  and  plaintiff,  through 
G.  A.  Moore,  who  was  the  former's  agent, 
agreed  that,  if  any  of  the  animals  should 
die  as  the  result  of  castration,  their  value 
should  be  credited  on  the  note.  A  few  days 
after  the  sale  two  animals  of  the  value  of 
$75  so  died,  and  plaintiff  is  entitled  to  credit 
for  that  sum.  As  an  inducement  to  the  pur- 
cbase,  plaintiff,  through  the  agent,  Moore, 
falsely  represented  to  defendants  and  war- 
ranted that  none  of  the  animals  were  over 
eight  years  old.  In  these  respects  defendants 
relied  on  plaintiff.  Fifteen  of  the  animals 
were  from  12  to  IS  years  old,  and  were  worth 
$25  a  head  less  than  they  would  have  been 
had  they  been  as  represented.  By  reason  of 
plalntUTs  false  representations  and  breach 
of  warranty,  defendants  were  damaged  in  the 
sum  of  $375.  All  of  the  fbcts  pleaded  by  de- 
fendants, except  the  admissions  in  the  an- 
swer, are  denied  in  a  reply.  The  case  was 
tried  to  a  Jury.  From  a  Judgment  in  favor 
of  plaintiff  for  $291.19,  defendants  have  ap- 
pealed. 

[1]  The  first  assignment  of  error  is  directed 
to  the  rejection  of  offered  testimony;  but 
the  places  in  the  abstract  or  bill  of  excep- 
tions where  the  offer  of  proof  and  the  chal- 
lenged ruling  of  the  trial  court  may  be  found 
are  not  pointed  out  in  the  brief.  The  as- 
signment will  therefore  be  disregarded  for 
failure  to  comply  with  that  part  of  rule  9 
(137  N.  W.  vlll)  which  declares:  "Each  brief 
shall  by  number  designate  the  several  pages 
of  the  record  containing  matter  bearing  upon 
the  questions  discussed  In  such  brief." 

[Z]  The  following  instruction  is  criticised 
as  erroneous:  "If  the  defendants  have  failed 
to  satisfy  you  by  a  preponderance  of  the 
evidence  that  C.  A.  Moore  acted  as  plainttfT's 
agent  In  the  sale  of  the  horses  in  question, 
or  that  be  acted  within  his  authority  or  ap- 
parent authority,  or  that  he  agreed  to  credit 
the  value  of  all  horses  that  died  as  the  re- 
sult of  their  castration  upon  the  note  sued 
upon,  and  guaranteed  and  warranted  all  of 
said  horses  to  be  eight  years  old  and  under. 


then  you  will  return  a  verdict  for  plaintiff ; 
or,  if  defendants  have  failed  to  satisfy  you 
by  a  ivepcinderance  of  the  evidence  that  de- 
fendants believed  and  relied  upon  said 
Moore's  alleged  agreement  to  give  credit  on 
the  note  sued  upon  for  the  value  of  all  hors- 
es that  died  as  the  result  of  their  castration, 
and  the  alleged  guarantee  and  warranty  that 
said  horses  were  of  the  age  of  eight  years 
and  under,  or  that  such  representations  were 
what  Induced  defendants  to  buy,  yon  will 
find  for  plaintiff." 

It  is  argued  that  the  word  "satisfy,"  In 
the  connection  In  which  It  is  thus  used,  re- 
quires too  high  a  degree  of  proof.  It  is  con- 
tended that  to  "satisfy"  a  jury  on  an  issue  of 
fact  is  to  require  more  than  a  preponderance 
of  the  evidence  Instructions  containing  ex- 
pressions like  those  quoted  have  frequently 
been  criticised;  but  they  are  not  necessarily 
prejudicial.  In  the  present  case  the  word 
"satisfy"  is  modified  "by  preponderance  of  the 
evidence."  It  is  only  by  a  preponderance  of 
the  evidence  that  the  jury  are  to  be  satis- 
fled.  Earlier  In  the  charge  they  were  di- 
rected that  defendants  admitted  the  execu- 
tion and  delivery  of  the  note,  and  that  the 
burden  rested  upon  them  to  show  by  a  pre- 
ponderance of  the  testimony  each  and  every 
material  allegation  of  their  answer.  "If  the 
preponderance  is  with  the  plaintiff,"  said  the 
trial  court,  "or  U  the  testimony  is  evenly 
balanced,  yon  should  find  for  the  plaintiff." 
In  that  part  of  the  instructions  defendants 
were  not  required  to  "satisfy"  the  jury  by  a 
preponderance  of  the  evidence.  When  the 
charge  is  considered  as  a  whole,  in  connec- 
tion with  the  entire  record,  there  is  nothing 
to  Indicate  that  the  jury  were  misled,  or  that 
defendants  were  prejudiced  by  the  use  of 
the  word  "satisfy"  in  the  Instructions.  Qual- 
ifications of  the  term  "preponderance  of  the 
evidence"  were  criticised  In  Altschuler  v. 
Gobum,  38  Neb.  881,  57  N.  W.  836;  but  an 
instruction  open  to  such  criticism  did  not  re- 
sult in  a  reversal.  For  the  same  reasons, 
this  assignment  of  error  will  be  overruled. 

[S]  The  final  assignments  of  error  are  di- 
rected to  a  number  of  instructions  submitting 
to  the  jury  the  issue  as  to  Moore's  authority 
to  make  representations  and  warranties.  It  Is 
argued  that  the  trial  court  should  have  decid- 
ed, as  a  matter  of  law,  that  Moore  had  au- 
thority to  act  for  plaintiff  in  making  the  sale. 
In  the  answer  It  was  alleged  that  Moore  was 
the  agent  of  plaintiff,  and  acted  for  him  Ui 
making  the  representations  and  warranties. 
This  was  denied  by  the  reply.  Defendants 
were  conceded  the  right  to  open  and  close, 
and  adduced  proof  tending  to  establish  the 
representations  and  warranties  upon  which 
they  relied  and  Moore's  authority  to  make 
them.  Plaintiff  testified  that  Moore  had  no 
such  authority.  The  parties  therefore  tried 
the  issue  as  one  of  fact,  and  the  trial  court 
adopted  their  theory.  The  abstract  does  not 
show  that  defendants,  at  any  stage  of  i]^ 
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proceedings,  asked  the  trial  court  to  deter- 
mine Moore's  authority  as  a  question  of 
law,  or  that  an  instruction  to  that  effect  was 
requested.  With  the  record  In  the  condition 
Indicated,  defendants  are  not  entitled  to  a  re- 
versal on  the  ground  that  the  Issue  as  to 
the  authority  of  plaintiff's  agent  was  errone- 
ously submitted  to  the  Jury. 

No  reversible  error  has  been  pointed  out, 
and  the  judgment  is  affirmed. 

BARNES,  FAWCEXT,  and  HAMER,  JJ., 

not  sitting. 


LINCOLN  REALTY  CO.  v.  GARDEN  CITY 

LAND  &  IMMIGRATION  CO. 

(No.  17,322.) 

(Supreme  Court  of  Nebraska.    Sept  26,  1913.) 

(SyUahut  iv  the  Court.) 

1.  Fbauds,  Statute  or  ((  131*)— Modifica- 
tion—Considebation. 

Where  a  contract  is  one  required  by  the 
statute  to  be  in  writing,  there  must  be  a  con- 
sideration for  a  modification  by  waiving  some 
of  its  requirements,  or  else  such  new  agree- 
ment must  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §{  283,  284;  Dec.  Dig.  § 
131.*] 

2.  Bbokebs  (§  62*) — RioHT  to  Couuission— 
"When  Deal  Is  Closed." 

In  a  written  contract  of  agency  for  °  the 
sale  of  real  estate,  whic^  provides  that  the 
agent's  commission  shall  be  due  and  payable 
when  deal  is  closed,"  such  commission  is  due 
and  payable  when  the  agent  has  brought  his 
prindpal  and  a  purchaser  together,  and  the 
principal  and  purchaser  have  fully  negotiated 
and  agreed  upon  a  sale  and  purchase,  and  have 
entered  into  an  executory  contract  for  the  per- 
formance of  such  agreement 

lEd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {  73;    Dec.  Dig,  {  52.*] 

3.  lNSTBT7Cn0NS  APFBOVED. 

The  instructions  examined  and  set  out  in 
the  opinion  held  free  from  prejudicial  error. 

Appeal  from  District  Court,  Lancaster 
County ;    Cornish,  Judge. 

Action  by  the  Lincoln  Realty  Company 
against  the  Garden  City  Land  &  Immigra- 
tion Company.  From  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

0.  Petrus  Peterson,  of  Lincoln,  and  Al- 
bert Hosliinson  and  R.  W.  Hoskinson,  both 
of  Garden  City,  Kan.,  for  appellant  T.  J. 
Doyle  and  O.  L.  De  Lacy,  both  of  Lincoln, 
for  appellee. 

FAWCETT,  J.  From  a  Judgment  of  the 
district  court  for  I^ncaster  county  in  favor 
of  plalntifl  for  commissions  earned  in  an  al- 
leged sale  of  lands  for  defendant,  defendant 
appeals. 

The  petition  sets  out  tbe  following  contract: 
"Lincoln,  Neb.,  Nov.  13,  1909.  We,  the  under^ 
signed,  agree  to  pay  the  Lincoln  Realty  Co., 
of  Lincoln,  Nebr.,  a  commission  of  $3.00  per 
acre  on  all  lands  sold  by  them,  said  commis- 


sion to  be  based  on  our  regular  selling  terms, 
one-half  cash  of  said  purchase  price,  said 
lands  owned  and  controlled  by  us  in  Finney 
and  Scott  counties,  Kansas,  said  commission 
due  and  payable  when  deal  is  closed.  Such 
parties  to  have  the  following  territory:  Lan- 
caster, Otoe,  Saunders,  Seward,  Saline,  Gage, 
and  Jefferson  counties,  and  Cass  county. 
The  Garden  City  Land  &  Immigration  Co.. 
by  H.  J.  Wells.  H.  J.  Wells,  407  Commerce 
Bldg.,  Kansas  City,  Mo." — and  alleges  that 
plaintiff  sold  320  acres  to  J.  D.  Heugel,  160 
acres  to  J.  O.  Greenawalt  160  acres  to  H.  W. 
Strode,  and  400  acres  to  Clarence  Shumway, 
"all  of  said  lands  being  located  in  Scott 
county,  Kan.,  and  sold  under  the  terms  and 
conditions  of  the  contract;"  that  there  Is  due 
plaintiff  a  balance  on  account  of  such  com- 
mission of  $2,040,  for  which  Judgment  is 
prayed,  with  interest  from  March  8,  1910. 
For  answer  to  the  petition  as  to  the  sale  to 
Heugel,  defendant  alleges  that  the  sale  was 
in  part  a  trade  or  exchange,  in  whicb,  "In 
part  payment  of  the  purchase  price,  there 
was  conveyed  by  the  purchaser  to  tbe  defend- 
ant two  houses  and  lots  in  Lincoln,  Neb.,  and 
the  balance  of  the  purchase  price,  $3,600,  was 
paid  by  the  purchaser  In  cash;"  that  it  was 
agreed  between  plaintiff  and  defendant  "at 
the  time  of  said  sale"  that  one  of  said  two 
houses  and  lots  should  become  the  property 
of  the  defendant  and  the  other  the  property 
of  the  plaintiff  and  one  Wells,  and  that  when 
the  lastmentloned  lot  should  be  sold  the  pro- 
ceeds of  said  sale  should  be  divided  equally 
between  plaintiff  and  Wells,  and  the  other 
house  and  lot  remain  the  property  of  defend- 
ant ;  that  the  two  houses  represented  all  the 
profit  there  was  to  the  defendant  in  the  sale 
of  the  land  to  Heugel,  and  in  consideration 
of  that  t&ct  it  was  agreed  that  plaintiff 
should  accept  one  of  the  said  houses  and  lots 
in  full  of  its  commission  for  the  sale  of  said 
land,  and  for  the  services  rendered  by  said 
WeUs  in  making  said  sale;  that  after  the 
sale  of  the  land  had  been  negotiated,  and 
the  terms  of  sale  agreed  upon,  plaintiff  sent 
to  defendant  a  written  contract  to  be  signed 
by  defendant,  but  did  not  then  disclose  that 
plaintiff  had  received  $200  on  account  of  the 
purchase  price,  and  that  at  tbe  time  defend- 
ant signed  the  contract  it  did  not  know  of 
such  payment  to  plaintiff;  that  defendant 
signed  the  contract,  and  Its  president  took 
the  same  to  Lincoln  to  close  up  the  deal,  and 
there,  in  the  presence  of  tbe  purchaser,  the 
president  of  defendant  stated  that  the  amount 
of  cash  to  be  paid  was  $3,600,  whereupon 
Heugel  stated  that  he  had  already  paid  $200, 
and  there  oivly  remained  to  be  paid  In  cash 
$3,400,  which  statement  plaintiff  verified; 
that  Mr.  Harris,  of  plaintiff  company,  admit- 
ted he  had  received  said  $200  in  cash,  and 
that  he  took  a  check  for  $3,400,  the  balance 
of  the  purchase  price  which  had  been  given 
to  Heugel;  that  thereupon  the  president  of 
defendant   demanded  of  plaintiff   the  said 


*For  otber  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  ] 
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$3,000,  the  fnll  amount  of  the  cash  purchase 
price,  which  plaintiff  refneed  to  pay,  "bnt 
the  plaintiffs  did  pay  to  the  defendant  the' 
som  of  $3,120,  and  kept  and  retained  the 
balance  of  said  purchase  price,  $480,  which 
sum  the  plaintiffs  owe  the  defendant,  with 
Interest  thereon  from  the  date  of  Its  receipt 
by  the  plaintiffs ;"  that  Immediately  or  short* 
ly  after  the  defendant  received  from  plaintiff 
said  som  of  $S,120,  the  contract  between 
plaintiff  and  defendant  was  by  mutnal  con- 
sent canceled,  and  since  that  date,  "which 
was  about  one  week  after  the  deal  covering 
said  half  section  of  land  was  closed,  the 
plaintiffs  have  never  been  the  agents  of  the 
defendant" — and  denies  each  and  every  al- 
legation in  the  petition  not  siiedflcally  ad- 
mitted. It  will  be  seen  that  the  answer  as 
to  the  three  deals  last  above  named  is  a 
general  denial  only.  The  reply  is  &  general 
deniaL 

[1]  We  will  consider  first  the  Heugel  deal. 
As  to  this  deal  the  assignments  of  error  are 
that  the  court  erred  (1)  In  excluding  evidence 
of  a  subsequent  oral  agreement  with  refer- 
ence to  compensation  to  plaintiff  for  nego- 
tiating this  deal,  and  (2)  In  giving  instruc- 
Uons  7  and  8,  which  direct  a  verdict  for 
plaintiff  as  to  their  claim  by  virtue  of  the 
Heugel  deal.  A  fair  construction  of  the  an- 
swer would  be,  and  the  evidence  conclusively 
shows,  that  this  deal  was  fully  consummated, 
and  the  transfer  made.  The  evidence  as  to 
any  modification  of  the  contract  with  refer- 
ence to  commissions  is  in  direct  conflict.  The 
testimony  of  plaintiff  that  no  such  modifica- 
tion was  ever  made  is  quite  strongly  corrob- 
orated by  the  fact  that,  when  the  deal  was 
consummated,  the  deed  to  the  two  houses  and 
lots,  one-half  of  one  of  which  the  defendant 
claims  plaintiff  was  to  receive  as  full  compen- 
sation for  its  services,  was  taken  in  the  name 
of  the  president  of  defendant,  and  by  him 
subsequently  conveyed  to  one  Clark,  who, 
the  president  testlfles,  "was  trustee  for  what 
we  called  the  'syndicate'  in  handling  these 
lands."  No  deed  has  ever  been  executed  or 
tendered  to  plaintiff  for  either  of  said  lots 
or  any  portion  thereof.  On  the  trial  of  the 
case  the  court  on  plaintiff's  motion  struck  out 
the  testimony  which  had  been  given  by  the 
witness  Wells,  in  behalf  of  defendant,  per- 
taining to  the  question  of  a  modification  of 
the  written  contract  by  the  alleged  oral  agree- 
ment to  take  the  house  and  lot  in  lieu  of 
the  commission  provided  for  by  the  written 
contract,  on  the  ground  that  the  statute  of 
this  state  requires  a  contract  of  brokerage 
to  be  in  writing,  stating  the  amount  of  com- 
missions, and  that  the  alleged  oral  arrange- 
ment is  void  under  the  statute,  "and  Incom- 
petent to  vary  them." 

Instructions  7  and  8,  complained  of,  were  to 
the  same  effect.  In  No.  7  the  Jury  were  told 
that  the  evidence  touching  the  agreement  to 
accept  the  house  and  lot  in  lieu  of  commis- 
sion should  not  be  regarded  by  them,  as  such 
contract  was  void,  not  being  in  writing,  and 


In  No.  8  they  were  told  that  defendant  was 
not  entitled  to  recover  upon  their  counter- 
claim for  $480,  being  one-half  of  the  commis- 
sion upon  the  Heugel  deal,  as  stated  in  the 
written  contract  In  the  ruling  excluding  tes- 
timony referred  to,  and  in  the  instructions 
given,  the  district  court  did  not  err.  The  rule 
is  correctly  stated  in  the  second  and  third 
paragraphs  of  the  syllabus  in  Bowman  v. 
Wright,  65  Neb.  661,  91  N.  W.  580,  92  N.  W. 
580,  as  follows:  "(2)  While  executory  and  be- 
fore a  breach,  the  terms  of  a  written  con- 
tract may  be  changed  by  a  subsequent  parol 
agreement,  and  such  subsequent  agreement 
requires  no  new  consideration.  (3)  Where, 
however,  the  contract  is  one  required  to  be 
in  writing  by  the  statute  of  frauds,  there  must 
be  consideration  for  a  modification  by  waiv- 
ing some  of  its  requirements,  or  else  such  new 
agreement  must  be  executed."  No  considera- 
tion for  the  alleged  oral  modification  of  the 
contract  Is  either  alleged  or  proven.  The 
allegation  that  the  two  houses  represented  all 
the  profit  that  there  was  to  the  defendant  in 
the  sale  of  the  land  to  Heugel  cannot  be  urg- 
ed as  a  consideration  passing  to  plaintiff  for 
the  surrender  of  $960  of  commission,  and 
taking  In  lieu  thereof  one-fourth  interest  in 
the  Heugel  lots,  which  the  witness  Wells,  in 
behalf  of  defendant,  testified  Harris  told  him  . 
were  worth  about  $2,700. 

[2]  As  stated  in  the  brief  of  counsel  for  de- 
fendant, "The  three  remaining  transactions 
call  for  an  interpretation  of  the  agency  con- 
tract with  reference  to  the  time  when  com- 
missions are  due."  The  contention  made  by 
defendant  is  that  the  words  in  the  contract 
"said  commission  due  and  payable  when  deal 
is  closed"  mean  when  the  deal  is  finally  con- 
summated by  the  actual  transfer  of  the 
property  by  the  defendant  to  the  purchaser 
secured  by  plaintiff;  while  plaintiff's  conten- 
tion is  that  those  words  mean  that  the  com- 
mission is  due  and  payable  when  plaintiff 
has  done  everything  there  is  to  be  done  by  it, 
that  is  to  say,  when  It  has  brought  the  pur- 
chaser and  seller  together,  and  a  sale  by  them 
has  been  fully  negotiated  and  agreed  upon, 
and  an  executory  contract  for  the  perform- 
ance of  that  agreement  entered  into  between 
the  seller  and  purchaser.  We  think  the  plain- 
tiff's contention  is  sound,  and  should  be  sus- 
tained. 

This  holding,  we  think,  disposes  of  the  case 
as  to  the  Greenawalt,  Strock,  and  Shumway 
deals.  The  evidence  shows  that  the  Shum- 
way deal  was  actually  consummated.  No  con- 
sideration, therefore,  need  be  given  to  that. 
As  to  the  Strock  deal,  it  is  shown  that  a  sale 
was  made  to  Strock,  and  an  executory  con- 
tract executed  by  him.  He  was  ready  and 
willing  to  consummate  the,  deal ;  but  the  pres- 
ident of  the  defendant  refused  to  go  with  him 
to  the  bank,  where  Strock  testifies  he  had 
his  money,  and  the  cashier  of  which  bank 
Strock  desdred  to  look  over  the  papers.  His 
testimony  is  positive  to  the  point  Uiat  hei^ 
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quested  tbe  president  of  defendant,  who  was 
In  the  small  town  where  the  bank  was  doing 
business,  having  come  there  for  the  purpose 
of  consummating  the  deal,  to  go  with  him  to 
the  bank,  and  that  the  president  refused. 
This  testimony  is  contradicted  by  the  pres- 
ident There  is  no  evidence  that  defendant 
tendered  Strock  a  deed;  but  the  president 
left  town,  according  to  Strock's  testimony, 
without  making  any  further  attempt  on  his 
part  to  consummate  the  deal,  and  no  deed 
was  ever  given  Strock  for  the  land  purchased 
by  him.  Upon  this  branch  of  the  case  the 
court  Instructed  the  Jury  that  tbe  evidence 
disclosed  that  plaintiff  procured  and  Intro- 
duced Strock  to  the  defendant;  that  Strock 
and  the  defendant  entered  Into  a  valid  con- 
tract of  sale  for  the  land  involved  In  that 
deal;  that  no  deed  was  ever  made  and  de- 
livered to  Strock  for  the  property;  that  de- 
fendant did  not  receive  from  Strock  the  pur- 
chase price  of  said  property;  and  that  "the 
Jury  Is  Instructed,  If  they  find  from  the  evi- 
dence that  the  said  Strock,  the  purchaser, 
was  financially  able  to  carry  out  the  terms  of 
the  said  contract,  then  the  failure  to  carry 
out  that  contract  does  not  deprive  the  plain- 
tiff of  the  right  to  the  commission  contracted 
for,  and  in  this  case.  If  the  Jury  find  that  the 
said  Strock  was  able  to  carry  out  the  terms 
of  said  contract.  Its  findings  should  be  for 
the  plaintiff  for  the  sum  of  $i80."  The  court 
was  partially  In  error  In  stating  that  the  de- 
fendant did  not  receive  from  Strock  the  pur- 
chase price  of  the  property.  It  had  not  re- 
ceived tbe  whole  purchase  price;  but  It  had 
received  from  Strock  a  note  for  ^2,500,  which 
at  the  time  of  the  trial  it  still  held,  and  had 
never  offered  to  return.  If  Strock  was  able 
to  carry  out  the  contract,  he  could,  under  his 
executory  contract,  have  been  compelled  to 
do  so;  but,  instead  of  Insisting  upon  per- 
formance by  him,  defendant  never  offered 
{)erformance  on  its  part  We  think  further 
discussion  of  this  deal  is  unnecessary. 

As  to  the  Oreenawalt  deaL  This  appears 
to  have  been  to  some  extent  an  exchange  of 
property.  Defendant  was  to  accept  from 
Ore^iawalt  three  lots  In  the  town  of  Daykln 
and  a  stock  of  merchandise.  When  the  deal 
was  agreed  upon,  an  executory  contract  was 
entered  into  between  defendant  and  Oreena- 
walt Mutual  abstracts  of  defendant's  land 
and  Greenawalt's  lots  were  made,  examined, 
and  approved.  The  inventory  of  the  Qreen- 
awalt  stock  of  merchandise  was  made  by  Mr. 
Harris,  of  plaintiff  company,  at  the  request 
of  Mr.  Hope,  president  of  defendant  Mr. 
Harris  testifies  that  no  objection  was  made 
to  the  same.  There  is  no  contention  made 
in  this  case  that  there  was  to  be  any  rebate 
or  modification  of  commission.  Upon  this 
branch  of  the  case  tbe  court  Instructed  the 
Jury  that,  If  they  found  from  the  evidence 
that  the  defendant  refused  to  carry  out  the 
terms  of  the  contract  with  Oreenawalt  upon 


such  lefDsal  taking  place,  plaintiff  would  be 
Immedlatdy  entitled  to  the  commissions  con- 
tracted for  in  his  contract,  nnless  the  refusal 
by  defendant  to  carry  out  the  contract  wis 
for  the  reason  that  Oreenawalt  was  unable 
to  perform  on  his  part  There  Is  no  con- 
fiict  In  the  evldmce  that  Oreenawalt  was 
teady,  and  willing,  and  oitlrely  able,  and 
had  prepared  his  deed,  ready  to  complete  the 
contract 

We  have  been  unable  to  discover  any  preju- 
dicial error  In  tbe  record.  The  Judgment  of 
the  district  court  Is  therefore  affirmed. 

HAMBR,  ROSB,  and  SEDGWICK,  JJ.,  not 

sitting. 


WIQHT  V.  McGUIOAN  et  aL    (No.  17,117.) 
(Supreme  Court  of  Nebraska.    Sept  26,  1913.) 

(Bi/Uaiiu  hy  the  Oovrt.) 

1.  Taxation  (J  666»)  — Tax  Saub— Delin- 
quent Taxes. 

When  real  estate  is  sold  for  taxes,  all  de- 
linquent taxes  thereon  must  be  included  in  the 
sale. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.  S  666.*] 

2.  Taxation  (i   678*)— Pbivatk  Salx. 

Real  estate  cannot  be  sold  for  taxes  at 
private  sale  unless  all  taxes  thereon  then  de- 
linquent have  been  included  in  the  notice  of 
public  sale  and  the  land  has  been  duly  offered  at 
such  public  sale  and  not  sold  for  want  of  bid- 
ders. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  f  67a*] 

3.  Taxation  ({  740*)— Invaud  Tax  Sale— 
Interest  of  Pubchasbb. 

A  purchaser  of  land  in  good  faith  at  pri- 
vate sale  for  taxes  takes  the  Interest  of  tlie 
public  in  the  tax  hen,  when  the  sale  is  invalid, 
without  fault  of  such  purchaser. 

[Ei,  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  »  1478,  1479 ;  Dec.  Dig.  {  740.*] 

4.  Watebs  and  Wateb  Coubbes  (I!  2^6, 
231*)— Ibbioation  Disteict— Land  Inclcd- 
ED— Assessments. 

The  statute  (Laws  of  1896,  c.  70,  {  49) 
provides  that  no  land  that  for  any  natural 
cause  is  incapable  of  irrigation  shall  be  held 
by  any  irrigation  district  or  taxed  for  irrigation 
purposes.  A  tract  of  land,  being  a  government 
subdivision  or  other  well-defined  tract  ought 
not  to  be  included  in  an  irrigation  district  if  it 
is  for  natural  causes  Incapable  of  irrigation, 
but  tbe  fact  that  there  are  comparatively  small 
knolls  or  sloughs  thereon  will  not  necessarily 
exclude  the  tract,  and  nnder  such  circumstanc- 
es the  tract  If  indnded,  should  be  assessed  as 
a  whole. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {{  818,  320;  Dec 
Dig.  §S  226,  231.*] 

5.  Waters  and  Wateb  Coubsks  (i  231*)— 
Taxation  (|  622*)— Ibbioation  Distbict. 

If  the  district  board  neglects  to  levy  a  tax 
for  costs  of  organization  anu  payment  of  out- 
standing bonds,  the  county  board  may  lev:^  such 
tax  on  the  general  assessment  The  district 
board  alone  can  equalize  the  assessment  and 
levy  a  tax  for  the  general  purposes  of  the  dis- 
trict    A  tax  levied  by  the   county  board   for 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Cls.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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<Bncli  general  purposes  of  the  district  would  be 
void.  If  a  part  of  the  levy  is  Toid,  a  sale 
thereon  would  be  voidable. 

WEd.  Mote.— For  other  cases,  see  Waters  and 
ater  Conrsea,  Gent  Die.  {  320 ;  Dec.  Dig.  | 
231;*  Taxation,  Cent.  1i)ig.  IS  1266,  1267; 
Dec.  Dig.  I  622.*] 

6.  TaXATIOIT  (I  740*)— VOIDABLB  TAX  Salb— 

A  sale  for  taxes,  although  irre^rular  and 
Toidable,  will  operate  to  ass!^  the  hen  of  the 
public. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1478,  1479 ;   Dec.  Dig.  §  740.*] 

7.  Watebs  and  Water  Cotjbsks  (J  231*>— 1»- 
UOATION  DiSTMOT— Tax  Pbockedinob— 
Pbbsumftion  or  Rkox7i.abitt. 

Section  16,  c.  70,  Laws  1886,  prescribes 
the  form  of  assessment  by  the  district  assessor ; 
when  it  appears  that  these  provisions  have  been 
snbstantialiy  complied  with  and  the  district 
board  has  reviewed  the  assessment  and  that  a 
levy  was  made  thereon,  it  will  be  presumed 
that  the  district  board  made  such  levy  and  that 
the  proceedings  were  regular,  in  an  action  by 
the  landowner  to  cancel  the  tax,  unless  the  of- 
ficial records  or  other  satisfactory  evidence 
shoves  that  the  district  board  did  not  levy  the 
tax. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  820 ;  Dec.  Dig.  | 
231.*] 

8.  ASSSaSUXlfT  AND  liKVY  OF  TAXES— IBBIOA- 
TTOM  DiBTBIOI. 

From  the  evidence  in  this  case  it  is  found 
that  the  assessment  and  levy  for  certain  speci- 
fied years  were  sufficiently  regular  to  create  a 
lien  for  the  tax  so  levied,  and  for  other  specified 
years  there  was  no  valid  levy. 

(AddiHondl  Byaabut  ly  Editorial  Btaff.) 

9.  Affeai.  and  Ebbob  (S  884*)— Admissiow 
OF  Evidence— Waiveb  of  Objection— De- 
UNQTTBifT  Taxes. 

Where,  in  an  action  to  foreclose  the  lien  of 
a  tax  sale  certificate  based  on  a  tax  levy  for  ir- 
rigation purposes,  a  document  reciting  the  facta 
in  regard  to  the  organization  of  the  irrigation 
district  was  admitted  in  evidence  without  any 
objection  other  than  that  it  was  incompetent 
and  immaterial,  and  the  trial  court  made  no 
finding  as  to  the  existence  of  the  district  and 
was  not  requested  to  do  so,  but  the  parties  as- 
sumed that  the  recital  of  the  facts  of  the  or- 
ganization was  correct,  defendant  waived  bis 
objection  that  evidence  of  the  assessment  and 
levy  was  improperly  admitted  because  the  exisb- 
ence  of  the  district,  though  denied,  had  not  been 
proven. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3612-3616;  Dec  Dig.  jj 
884.*1 

10.  Taxation  ({  740*)— Tax  Salb— Rights 
or  PuBCir.iSEB— Intebest. 

In  an  action  by  the  purchaser  at  an  inval- 
id tax  sale  to  foreclose  the  lien  of  the  tax  sale 
certificate,  plaintifC  is  entitled  to  recover  in- 
terest from  such  time  as  would  the  county  had 
no  sale  t>een  made. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  U78,  1479;  Dec.  Dig.  |  740.*] 

Appeal  from  District  Court,  Ouster  Coun- 
ty ;  Hostetler,  Jndg& 

Action  by  Lucy  A.  Wight  against  Jennie  A. 
McGolgan  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.  Beversed 
and  remanded. 


Sullivan  ft  Squlrec,  of  Broken  Bow,  for 
appellants.  S.  A.  Hoicomb,  of  Lincoln,  and 
WUlls  Cadwell,  B.  F.  Myers,  and  C.  L.  Gut- 
terson,  all  of  Brolcen  Bow,  for  appellee. 

SEDGWICK,  J.  Plaintiff  brought  this 
action  in  the  district  court  for  Custer  county 
to  foreclose  the  lien  of  a  tax  sale  certificate. 
The  sale  was  for  general  taxes  and  for  taxes 
alleged  to  be  levied  by  the  Lillian  Irrigation 
District  Defendants,  the  owners  of  the 
land,  tendered  the  general  taxes  and  refused 
to  pay  the  taxes  for  the  Irrigation  district 
The  trial  court  found  that  plaintiff  was  en- 
titled to  a  lien  for  the  general  taxes  assessed 
against  the  land  and  for  the  principal  part 
of  the  taxes  assessed  tor  the  irrigation  dis- 
trict, rejecting  a  few  Items  of  the  latter. 
The  defendants  have  appealed. 

The  answer  filed  by  defendants  is  very 
voluminous;  many  of  its  allegations  appear 
to  be  conclusions  only ;  and  it  contains  some 
generalities  and  repetitions.  The  abstract 
is  Incomplete  and  the  record  is  very  improp- 
erly indexed.  The  public  record  introduced 
in  evidence  has  been  inaccurately  made  and 
carelessly  preserved.  We  will  necessarily  be 
Umlted  to  a  consideration  of  some  of  the 
leading  principles  of  law  that  appear  to  be 
Involved. 

[I]  1.  Objection  was  made  to  the  intro- 
duction of  evidence  as  to  the  assessment  of 
property  and  levy  of  taxes  in  the  alleged 
irrigation  district  because  the  existence  of 
the  district  was  denied  and  bad  not  been 
proved.  It  lias  previously  been  declared  by 
this  court  that  an  Irrigation  district  properly 
organized  under  the  statute  is  a  public  cor- 
poration. It  is  a  political  subdivision  of  the 
state  and  is  formed,  not  by  an  act  of  the 
Legislature  as  counties  and  judicial  districts 
are  formed,  but  is  more  analagous  in  that 
regard  to  villages  and  school  districts.  The 
courts  take  judicial  notice  of  the  existence 
of  municipal  subdivisions  of  the  state  which 
are  formed  by  legislative  enactment,  as  by 
a  special  act  of  the  Legislature  under  the 
first  constitution.  Eornberger  v.  State,  47 
Neb.  40,  66  N.  W.  23.  In  Agnew  v.  Pawnee 
City,  79  Neb.  603,  113  N.  W.  236,  it  is  stated 
in  the  third  paragraph  of  the  syllabus :  "The 
courts  will  take  judicial  notice  of  the  fact 
that  a  city  is  an  Incorporated  city,  of  the 
time  when  it  was  Incorporated,  and  of  the 
salient  facts  of  its  geography  and  history." 
That  proposition  is  not  discussed  in  the  opin- 
ion, and  so  broad  a  statement  was  not  neces- 
sary to  a  decision  in  that  case.  It  was  only 
necessary  to  hold  that  when  it  is  conceded 
that  a  city  is  incorporated,  and  a  recorded 
plat  of  the  city  is  In  evidence  upon  wliich 
streets  of  the  city  are  shown,  the  court  will 
take  judicial  notice  that  the  streets  of  cities 
so  organized  are  public  streets  and  of  the 
nature  of  the  title  and  right  of  the  city  there- 
in.   Whether  the  courts  in  this  state  will 
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take  Jadiclal  notice  of  the  existence  of  a  vil- 
lage or  an  irrigation  district,  not  created  by 
public  law,  but  by  the  county  board  of  the 
county  In  which  It  is  located,  when  the  ex- 
istence of  such  corporation  is  directly  put 
in  issue  In  an  appropriate  proceeding  for 
that  purpose,  was  not  determined  by  the 
court  in  that  case.  In  the  case  at  bar,  how- 
ever, a  copy  of  the  history  of  the  bonds 
Issued  by  the  district  was  received  In  evi- 
dence with  the  consent  of  all  parties;  the 
defendant  waiving  all  objection  thereto  ex- 
cept that  the  tacts  therein  recited  were  in- 
competent and  ImmateriaL  This  document 
recited  the  facts  In  regard  to  the  organiza- 
tion of  the  district,  and  there  was  no  evi- 
dence offered  modifying  or  explaining  the 
facts  therein  recited.  The  trial  court  did 
not  make  any  finding  as  to  the  existence  of 
the  district,  nor  was  it  asked  to  do  so;  all 
parties  apparently  assuming  that  the  said 
recital  of  the  facts  of  organization  was  cor- 
rect. We  think  the  defendant  shonld  be 
held  to  have  waived  this  objection. 

[1,2]  2.  It  is  contended  that  the  sale 
upon  which  the  tax  certificate  in  suit  was 
issued  was  invalid  because  no  private  sale 
for  taxes  upon  real  estate  can  be  made  at 
the  time  that  this  sale  was  attempted.  The 
statute  then  In  force  was  the  public  revenue 
law  of  1903  (Laws  1903,  c.  73).  By  section 
150  of  the  act  real  estate  taxes  became  de- 
linquent in  the  1st  day  of  May  of  the  year 
after  which  the  taxes  liave  been  assessed 
and  bear  Interest  from  tliat  date  at  the  rate 
of  10  per  cent  per  annum.  By  section  206 
private  sales  may  be  made  after  the  lands 
hare  been  offered  at  public  sale  and  the 
treasurer  has  made  his  return  thereof  to  the 
county  clerk.  The  public  sale,  by  section 
194,  must  be  for  "the  amount  of  all  delin- 
quent taxes  against  each  tract,  with  interest 
thereon  to  the  date  of  sale,"  and  the  pur- 
chaser at  a  private  sale  must  of  course  pay 
for  each  tract  purchased  all  the  delinquent 
taxes  against  the  same.  The  sale  was  made 
on  the  5th  day  of  October,  1905,  and  was  for 
the  taxes  assessed  in  1903  and  prior  taxes. 
It  did  not  Include  the  taxes  assessed  in  1904, 
which  became  delinquent  in  May,  1905.  It 
could  not,  of  course,  include  the  taxes  as- 
sessed in  1904  because  no  public  sale  there- 
for could  be  made  prior  to  the  first  Monday 
of  November,  1905.  No  sale  for  taxes  can 
be  made  without  including  all  the  delinquent 
taxes  In  the  sale,  and  no  taxes  can  be  In- 
cluded in  the  private  sale  unless  the  land  has 
been  offered  for  those  taxes  at  public  sale. 
It  follows  necessarily  that  real  estate  cannot 
be  sold  at  private  sale  while  there  are  delin- 
quent taxes  against  the  same  for  which  the 
land  has  not  been  offered  at  public  sale. 

[3]  The  certificate  is  therefore  invalid 
but  the  purchaser  is  entitled  to  recover,  as 
assignee  of  the  public,  the  amount  of  the 
valid  taxes.  If  any,  included  in  the  sale  and 
all  prior  and  subsequent  valid  tax  liens  paid 


by  her  as  such  purchaser,  with  Interest  at 
10  per  cent,  from  the  time  of  such  purchase 
or  payment. 

[4]  3.  The  statute  (Laws  1895,  c.  TO,  5  49) 
provides  that  land  not  capable  of  Irrigation 
shall  not  be  retained  in  the  district  nor  tax- 
ed. Defendants  assume  that  any  consider- 
able piece  of  land,  as  a  Iiigh,  sandy  ridge 
running  through  a  tract,  must  be  exempted 
from  taxation  and  the  assessor  seems  to  have 
so  regarded  it  The  assessment  roll  for  some 
years  names  seven  40*8  (280  acres)  as  a  tract 
of  land  to  be  assessed,  and  the  tract  is  as- 
sessed as  containing  a  much  less  number  of 
acres ;  the  men  who  made  the  assessment 
testify  tliat  these  figures  represent  the  esti- 
mated number  of  acres  on  which  the  water 
could  be  put  This  Is  not  the  meaning  of  the 
decision  in  Andrews  r.  LiUlan  Irrigation 
District  66  Neb.  461,  92  N.  W.  612,  97  N.  W. 
336.  If  the  tract  is  such  as  can  be  watered, 
the  fact  that  there  may  be  a  knoll  or  slough 
thereon  will  not  exempt  the  tract  It  is  for 
the  board  to  determine  In  the  first  instance 
whether  the  tract  is  so  capable  as  that  irriga- 
tion would  be  beneficial  to  the  tract  consider- 
ed in  its  entirety,  and  the  decision  of  the 
board  will  not  be  reviewed  unless  it  clearly 
appears  that  the  tract  is  such  as  would  not 
be  benefited. 

The  owner  of  a  specific  tract  of  land  ought 
not  to  be  compelled  to  join  an  irrigation  dis- 
trict and  pay  taxes  for  the  support  thereof  if 
his  land  as  a  whole  is  so  situated  that  for 
natural  causes  it  cannot  be  irrigated.  But 
such  a  farm  cannot  be  said  to  be  incapable 
of  irrigation  because  there  happens  to  be  a 
knoll  or  ridge  thereon,  comparative  a  small 
part  of  the  farm,  that  cannot  be  watered. 
Such  knolls  and  ridges  should  be  taken  into 
consideration  In  determining  the  benefits  to 
the  land  as  a  whole  by  the  irrigation  works 
and  also  in  determining  the  value  of  the  land 
for  assessment  and  so  will  reduce  the  assess- 
ment Such  elevated  knolls  and  ridges  may 
be  of  such  comparative  importance  as  that 
the  farm  or  tract  as  a  whole  should  be  found 
to  be  Incapable  of  irrigation.  If  a  govern- 
ment subdivision  of  land,  or  a  tract  other- 
wise capable  of  identification  and  definite 
description,  is  Incapable  of  irrigation  and 
80  situated  with  reference  to  the  proposed 
district  and  other  lands  therein  as  to  make 
such  a  course  practicable,  such  tract  might 
be  omitted  from  the  district,  although  it 
formed  a  part  of  a  larger  tract  of  the  same 
owner.  The  idea  of  Including  a  given  farm 
or  tract  In  the  district  and  then  omitting 
from  assessment  such  knolls  or  sloughs  there- 
on as  the  assessor  may  consider  incapable  of 
irrigation  is  impracticable  and  not  contem- 
plated by  the  statute. 

4.  The  law  requires  the  district  assessor 
to  assess  the  lands  and  return  the  assessment 
to  the  district  board,  and  that  board  must 
correct  the  assessment  and  levy  the  tax.  Un- 
less these  provisions  were  Bubstantially  com- 
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plied  wltb,  there  could  be  no  valid  tax,  ex- 
cept for  costs  of  organization  and  for  pay- 
ment of  valid  outstanding  bonds.  So  far  as 
this  record  shows,  it  should  be  found  that 
in  some  years  they  were  and  in  some  they 
were  not  complied  with. 

[I]  A  sale  for  taxes,  although  irregular 
and  voidable,  would  operate  to  transfer  to 
the  purchaser  the  lien  of  the  pubUc  for  the 
valid  tax.  To  this  lien  must  be  added  sub- 
sequent valid  taxes  paid  by  the  purchaser, 
and  this  with  interest  at  10  per  cent,  would 
be  the  amount  of  plalntifTs  claim. 

[6]  6.  The  law  provides  that,  if  the  district 
authorities  fail  to  assess  and  levy,  the  county 
board  shall  levy  on  the  county  assessment 
for  Irrigation  bonds  and  costs  of  organiza- 
tion. Plaintiff  says  these  taxes  can  be  sus- 
tained under  the  statute,  but  that  seems  im- 
possible because  the  taxes  are  for  said  Items 
and  also  to  raise  money  to  complete  the  work 
of  the  district,  and  the  county  could  not  levy 
for  the  latter  puriwse.  If  a  part  of  the 
tax  is  void,  the  sale  would  be  voidable. 

[II]  6.  If  defendants  had  tendered  all 
taxes  due,  they  could  not  be  charged  with 
Interest  from  the  time  of  the  tender ;  but  it 
seems  they  did  not  tender  all  because  some 
of  the  irrigation  taxes  were  a  lien  and' plain- 
tiff la  entitled  to  Interest  as  the  county  would 
have  been  if  no  sale  had  been  made. 

[7, 1]  7.  The  plaintiff  can  recover  in  this 
action  the  amount  of  taxes  legally  assessed 
and  included  in  her  purchase  of  October  S, 
1905,  or  in  the  amounts  subsequently  paid 
by  her  for  taxes  pursuant  to  that  purchase, 
with  Interest  thereon  at  10  per  cent  per 
annum-  from  the  time  of  iwylng  such  amounts 
respectively.  The  general  taxes  are  not  con- 
troverted and  were  correctly  stated  by  the 
trial  court  To  ascertain  from  this  record 
the  validity  of  the  irrigation  tax  liens  so 
paid  is  a  difficult  matter.  Section  16  of  the 
district  irrigation  law  (Laws  1895,  c.  70) 
prescribes  the  form  of  assessment  by  the 
district  assessor.  In  the  assessment  of  farm 
lands,  not  under  lease  and  assessed  to  the 
owner,  there  must  be  included :  (1)  The  name 
of  the  person  to  whom  the  property  is  assess- 
ed. If  known.  (2)  A  description  of  the  land 
by  township,  range,  section,  or  fractional  sec- 
tion, and,  when  sndi  land  is  not  a  congres- 
sional division  or  subdivision,  by  metes  or 
bounds  or  other  description  sufficient  to  iden- 
tify It,  giving  an  estimate  of  the  number  of 
acres,  locality,  and  the  improvements  there- 
on. (4)  Cash  value  of  the  real  estate.  (5) 
The  cash  value  of  the  improvements  on  the 
real  estate.  (9)  The  full  value  of  all  prop- 
erty assessed.  (10)  The  total  value  of  all 
property  after  the  equalization  by  the  board 
of  dlrectora 

The  assessments  generally,  and  except  as 
hereinafter  stated,  were  duly  certified  by 
the  district  assessor  and  were  by  the  county 
clerk  certifled  to  the  county  treasurer  for 
collectioii.     In  some  cases  the  assessments 


also  show  the  values  found  by  the  district  as- 
sessor and  the  values  as  corrected  by  the  dis- 
trict board  of  equalization.  In  such  cases 
we  think  that  in  the  absence  of  satisfactory 
evidence  to  the  contrary,  it  ought  to  be  pre- 
sumed that  the  board  acted  thereon  at  a  reg- 
ular meeting  for  that  purpose  and  upon  no- 
tice and  corrected  the  assessment  and  duly 
levied  the  tax,  and  that  the  assessment  and 
levy  were  properly  returned  to  the  county 
clerk.  It  appears  from  the  assessment  rolls 
that  the  assessment  for  1902  described  these 
lands  by  government  subdivisions  of  40-acre 
tracts;  stated  the  name  of  the  owner  to 
whom  the  lands  were  assessed,  the  valuation 
placed  thereon  by  the  district  assessor  and 
the  corrected  valuation  by  the  district  board 
of  equalization,  the  amount  of  the  tax  for  the 
irrigation  bonds,  and  the  amount  of  the  gen- 
eral Irrigation  tax,  respectively.  The  de- 
fects In  this  assessment  Insisted  upon  are 
that  it  described  the  whole  of  each  of  the 
seven  40's  as  assessed,  whereas  a  part  of 
two  of  the  40'8  was  not  included  In  the 
irrigation  district,  and  the  assessment  does 
not  state  the  value  of  the  land  and  the  im- 
provements thereon  separately.  The  assess- 
ment roll  shows  that  the  number  of  acres  ac- 
tually assessed  was  164.45,  and  this  was  ap- 
proximately the  number  of  acres  in  these 
seven  40*8  that  were  included  in  the  irriga- 
tion district.  Of  course  no  deed  issued  upon 
so  indefinite  a  description  could  be  valid. 
The  trial  court  held  that  the  defendant  ought 
not  to  be  allowed  to  relieve  her  land  from 
the  lien  of  a  Just  tax  without  offering  to  do 
equity  in  the  matter,  and  so  determined  that 
this  tax  was  a  lien  upon  the  land  in  favor  of 
the  plaintlfr.  There  was  much  evidence 
upon  this  and  similar  questions  and  some 
records  of  the  various  offices  tending  to  iden- 
tify the  lands  assessed,  and  upon  the  whole 
record,  so  .far  as  we  are  able  to  understand  it, 
we  conclude  that  the  trial  court  was  right 
in  so  doing. 

The  assessments  for  1903  and  for  1901  are 
substantially  the  same,  and  it  was  correctly 
held  that  the  defendants  should  be  required 
to  redeem  the  same. 

In  the  assessment  for  1904  the  name  of 
the  party  to  whom  the  land  was  assessed 
was  not  stated.  There  is  a  column  in  which 
the  total  value  is  stated,  but  no  value  is 
stated  in  the  column  for  values  corrected 
by  the  board  of  equalization.  In  columns 
headed  "Wheat  and  Corn,"  there  are  values 
stated  which  it  is  contended  Indicate  the  tax 
assessed  against  the  land,  but  there  is  no 
other  evidence  relating  to  the  tax  assessed, 
except  the  fact  that  the  figures  in  some  de- 
gree correspond  with  some  other  assessments. 
An  assessment  by  the  district  assessor  should 
be  filed  with  the  secretary  of  the  district 
board  and  examined  and  adjusted  by  that 
board  and  the  levy  made  by  them  and  then 
certified  by  the  secretary  to  the  county  clerk. 

As  we  have  already  said,  where  the  assess- 
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ment  shows  a  yalaatton  ntade  by  the  district 
board,  together  with  the  amount  of  the  leyy, 
and  there  Is  no  evidence  to  the  contrary,  we 
may  presume  that  the  law  has  been  complied 
wltti  In  this  respect  in  an  action  to  redeem 
from  the  lien  of  a  tax  conceded  to  be  just 
and  equitable.  Here  there  is  no  Indication 
in  the  record  that  the  supposed  assessment 
was  ever  In  the  hands  of  the  secretary  of 
the  board  or  that  the  board  ever  considered 
or  saw  the  assessment  On  the  contrary, 
there  is  evidence  tending  to  show  that  the 
district  assessor  transmitted  his  proposed  as- 
sessment directly  to  the  county  derk.  We 
think  that  the  pretended  assessment  and 
levy  for  1904  are  so  totally  irregular  as  to  be 
invalid  and  constitute  no  Uen  upon  the  land. 
The  assessment  for  1898  shows  a  descrip- 
tion of  the  land  by  40'a;  it  states  that  the 
number  of  acres  assessed  Is  255.56;  states 
the  name  of  the  owner  to  whom  the  land 
was  assessed,  the  amount  of  the  Irrigation 
tax  on  each  40,  and  the  total  amount;  and 
states  the  value  of  each  40.  The  column  en- 
titled "Value  as  corrected  by  the  board  of 
equalization"  is  not  filled,  and  there  is  noth- 
ing to  indicate  that  the  board  of  equalization 
ever  acted  upon  this  assessment  The  same 
objection  obtains  to  the  assessment  for  1899. 

The  assessment  for  1905  is  the  same  as  for 
1902,  except  that  the  amount  of  the  bond 
levy  is  stated  but  not  the  general  levy  for 
irrigation. 

1907  describes  the  land,  the  name  of  tiie 
party  to  whom  it  was  assessed,  states  the 
total  number  of  acres  to  be  154.40  acres, 
states  the  amount  of  the  bond  levy  and  the 
total  value  of  the  land.  It  does  not  show 
by  whom  it  was  valued,  presumably  by  the 
district  assessor. 

For  1900  the  name  of  the  owner  and  de- 
scription of  the  land  are  stated;  the  total 
number  of  acres  is  stated  to  be  254.45.  The 
amount  of  the  irrigation  tax 'is  stated  and 
the  total  value,  but  the  column  for  correc- 
tion by  the  board  of  equalization  is  blank. 

There  is  nothing  in  the  record,  so  far  as 
we  have  observed,  to  raise  the  presumption 
that  the  tax  for  either  the  year  1900  or  1907 
was  levied  by  the  district  board,  or  that  the 
board  ever  corrected  or  saw  the  work  of  the 
district  assessor.  As  no  one  but  the  district 
board  has  power  to  levy  such  a  tax,  these 
levies  must  be  held  InvaUd.  The  trial  court 
correctly  found  that  the  assessment  for  the 
irrigation  district  for  the  years  1897  and 
1907  were  invalid. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  enter  a  decree  for  the  amount 
of  the  general  taxes  and  for  the  irrigation 
taxes  assessed  in  the  years  1901,  1902,  1903, 
and  1905,  with  interest  on  the  several 
amounts  at  the  rate  of  10  per  cent  per  an- 
num from  the  time  of  the  respective  pay- 
ments thereof  by  the  plaintiff,  with  costs  of 


the  district  court    The  costs  of  this  court 
are  taxed  against  the  plaintiff. 

HEESE,  C.  J.,  and  FAWCBTT  and  LET- 
TON,  JJ.,  not  sitling.    ' 


HENKBL  T.  BOUDREAU  et  aL    (No.  17,242.> 
(Supreme  Court  of  Nebraska.    Sept  26, 1913.) 

(ByUdbui  hv  the  Court.) 

1.  JUDOMSNT    ({    673*)  —  FOBUEB    ADJUDICA- 
TION— ^UENDED    PETITION. 

Where,  in  a  petition  on  the  commence- 
ment of  an  action,  several  persons  are  named 
as  plaintiffs,  and  before  issue  is  joined  by  an- 
swer leave  ia  given  to  file  an  amended  petition, 
and  the  name  of  one  of  the  plaintiffs  is  without 
any  order  of  the  court  dropped  from  said 
amended  petition  when  filed,  and  the  items  set 
forth  in  the  original  petition,  for  which  the 
plaintiff,  so  dropped,  alone  could  recover,  are 
also  dropped  from  the  amended  petition,  and 
thereafter  defendants  answer  the  amended  pe- 
tition, and  plaintiS  replies  to  such  answers, 
and  the  case  proceeds  to  trial  apon  the  issues 
so  joined,  and  no  claim  or  demand  of  the  plain- 
tiff 80  dropped  from  the  amended  answer  is 
adjudicated  upon  such  trial,  such  action  can- 
not be  urged  as  a  bar  to  idaintiS's  right  to 
maintain  a  separate  action  in  his  own  name, 
based,  upon  his  individual  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Jndement, 
Cent  Dig.  §!  1185,  1187;    Dec.  Dig.  {  873.*] 

2.  Appeai,    and    Ebbob    (J    671*)— Rkcobd— 
Scope  of  Review. 

Where  the  record  upon  which  a  case  is 
submitted  to  this  court  coptains  no  motion  for 
a  new  trial,  the  only  qupstion  which  will  be 
considered  will  be  the  sufficiency  of  the  plead- 
ings to  sustain  the  judgment. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  2867-2872;  Dec,  Dig.  | 
671.»] 

3.  Intoxicattno  Liquors  (5  297*)— Damaq- 
Bs- Rioht  of  Recovbby. 

Upon  the  authority  of  Buckmastcr  ▼.  Mc- 
Elroy,  20  Neb.  557,  31  N.  W.  76,  57  Am.  Rep. 
843,  the  petition  in  this  case  is  held  to  state  a 
cause  of  action  and  to  be  sufficient  to  sustain 
the  judgment. 

[Ed.  Note.— For  other  cases,  see  Intozicat- 
ing  Liquors,  Cent  Dig.  §{  432-434;  Dec.  Dig. 
§  297.*] 

Appeal  from  District  Court,  Franklin 
County;  Dungan,  Judge. 

Action  by  August  Henkel  against  William 
Bondreau,  impleaded  with  Leonel  Boudreau 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

See,  also,  88  Neb.  784,  130  N.  W.  763. 

L.  H.  Blackledge,  of  Red  Cloud,  and  A.  H. 
Byrum,  of  Riverton,  fbr  appellants.  M.  A. 
llartlgan,  of  Hastings,  and  W.  H.  Miller,  of 
Bloomington,  for  appellee. 

FAWCETTT,  J.  The  substance  of  the 
petition  is  that  on  January  14,  1908,  plain- 
tiff, then  a  man  48  years  of  age,  by  occupa- 
tion a  farmer,  was  in  good  health  and  suc- 
cessful in  his  occupation  and  business,  from 
which  he  received  annually  the  sum  of  $1,000 
and  upwards;    that  the  defendants  William 
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Boodiean  and  Leonel  Bondreaa  were  then 
engaged  In  the  licensed  sale  of  intoxicating 
Uquors;  that  the  defendant  United  States 
Fidelity  &  Guaranty  Company  is  a  bond  and 
florety  company ;  that  for  the  purjiose  of  se- 
miring licenses  for  engaging  in  said  liquor 
business  the  company  executed  Its  bonds  for 
said  defendants;  tbat  on  the  date  named, 
and  for  more  than  a  year  prior  thereto,  the 
defendants  were  engaged  In  the  sale  of 
liquors,  were  well  and  intimately  acquainted 
with  plaintifF,  and  during  said  time  they 
gave  and  supplied  plaintiff  with  intoxicating 
liquors  in  quantities  and  amounts  and  con- 
tinuously from  time  to  time  and  so  frequent- 
ly and  often  that  plaintiff  became  an  habit- 
ual and  confirmed  drunkard ;  that  on  the 
date  named  plaintiff  purchased  and  received 
from  the  defendants  and  drank  the  liquors 
so  purchased  until  he  became  helplessly  in- 
toxicated; that  when  so  intoxicated  he  at- 
tempted to  drive  his  team  home;  that  by 
reason  of  said  Intoxication  caused  by  de- 
fendants he  lost  control  of  his  team  and  they 
ran  away,  throwing  plaintiff  from  his  wagon 
and  so  injuring  him  that  it  was  necessary  to 
amputate  his  right  arm  near  the  shoulder; 
that  by  reason  of  the  injury,  in  addition  to 
his  confirmed  habits  and  disease  so  fixed  up- 
on bim  by  the  use  of  the  liquors  sold  and 
given  to  him  by  the  defendants,  plaintiff  Is 
unfit  to  carry  on  his  usual  occupation  of  a 
farmer;  tbat  be  is  permanently  and  ef- 
fectually crippled  for  life;  that  it  became 
necessary  for  plaintiff  to  employ  surgical  and 
medical  services  and  to  pay  therefor  the  sum 
of  $350;  that  plaintiff  also  incurred  and  paid 
out  large  sums  for  medicine,  nursing,  and 
care  in  the  further  sum  of  $350;  that  by 
reason  of  the  injuries  aforesaid  he  is  per- 
manently crippled  and  injured  for  life,  to  his 
loss  and  damage  in  the  sum  of  $15,000,  for 
which  amount  he  prays  judgment.  One 
Frank  Bobbins  was  also  joined  as  a  defend- 
ant, but  by  direction  of  the  court  he  was  re- 
leased from  liability.  The  defendants  an- 
swered separately,  but  in  like  terms.  In  which 
answers  they  deny  all  allegations  not  admit- 
ted to  be  true ;  allege  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action;  that  any  injury  plaintiff  received 
was  the  result  of  his  own  negligence;  that 
if  plaintiff  was  intoxicated  at  the  time  of  the 
Injury  be  voluntarily,  by  his  own  desire  and 
by  bto  own  acts,  became  in  such  condition, 
and  not  by  the  desire,  request,  influence,  or 
contribution  of  the  defendants.  The  answers 
further  allege  that  plaintiff,  his  wife,  Sophie 
Henkel,  and  five  children  recovered  Judg- 
ment in  March,  1909,  for  $4,000  against  the 
answering  defendants  for  the  aforesaid  in- 
juries, "which  action  is  now  pending  on  ap- 
peal in  the  Supreme  Court  of  Nebraska." 
The  reply  is  a  general  denial.  There  was  a 
trial  to  the  court  and  a  jury.  Judgment  was 
entered  against  the  defendants  in  favor  of 
plaintiff  for  $1,500.    Defendants  appeal. 


[1]  The  defendants  insist  that  plaintiff  was 
a  party  plaintiff  in  the  suit  by  Sophie  Henkel, 
his  wife,  against  these  defendants,  as  set  out 
in  their  answers,  and  that  whatever  claim 
he  may  have  had  against  the  defendants 
was  finally  adjudicated  in  that  case.  This 
contention  is  based  upon  the  ground  that 
plaintiff  never  was  dismissed  out  of  that  case, 
as  it  was  originally  commenced,  either  by 
order  of  the  court  or  by  any  action  of  record 
of  plaintiff  himself.  That  case  went  to  judg- 
ment and  was  appealed  to  this  court,  where 
the  Judgment  was  affirmed.  Henkel  v.  Boud- 
reau.  88  Neb.  784,  130  N.  W.  753.  It  is  undis- 
puted that  when  that  case  was  originally 
commenced  the  plaintiffs  named  In  the  title 
to  the  case  were  Mrs.  Henkel,  the  five  chil- 
dren, by  Mrs.  Henkel  as  their  next  friend, 
and  August  Henkel,  plaintiff  in  this  case. 
Defendants  assailed  the  petition  upon  vari- 
ous grounds  and  leave  was  given  plaintiff  to 
file  an  amended  petition.  In  the  amended 
petition  August  Henkel's  name  was  dropped. 
The  opening  paragraph  of  the  amended  peti- 
tion recites:  "The  plaintiff  complains  of  the 
defendants  and  for  cause  of  action  shows 
unto  the  court  in  her  own  right  and  as  well 
as  the  next  friend  for  her  minor  children  as 
follows,"  etc  In  the  amended  jwtltion  spe- 
cific items,  which  the  original  petition  count- 
ed on  in  favor  of  August  Henkel,  are  omitted. 
When  defendants  answered  in  that  case,  they 
answered  the  amended  petition  and  not  .the 
original  and  therefore  knew  at  the  time  they 
answered  that  August  Henkel  had  dropped 
out  of  the  case  and  that  no  demand  was  be- 
ing made  for  any  recovery  for  him.  That 
was  the  case  tried,  and  that  was  the  case 
presented  in  this  court  The  opinion  by  our 
then  and  present  Chief  Justice  shows  that  no 
claim  of  August  Henkel  was  litigated  or  de- 
cided. But  counsel  say  August  Henkel  was 
in  the  original  case  and  ask:  "If  so,  how 
and  when  did  he  make  his  exit"  It  Is  then 
argued  that  he  could  only  get  out  of  that  case 
by  a  formal  dismissal  either  by  order  of  the 
court  or  by  his  own  motion,  and  cases  from 
Kansas  are  cited  to  sustain  this  conten- 
tion. One  of  those  cases  is  suffldrait  to  re- 
fer to.  In  Allen  v.  Dodson,  39  Kan.  220, 
17  Pac  667,  the  first  paragraph  of  the  syl- 
labus holds:  "An  action  cannot  be  dismissed 
by  the  plaintiff  by  entry  to  that  effect  on  the 
appearance  docket  It  Is  In  the  nature  of  a 
Judgment:  and  requires  the  order  of  the 
court." 

In  Grimes  v.  Chamberlain,  27  Neb.  605,  43 
N.  W.  395,  this  court  held :  "An  action  may 
be  dismissed  without  prejudice  to  a  future 
action  by  a  plaintiff  before  the  final  submis- 
sion of  the  case  to  the  Jury  or  court  where 
the  trial  Is  to  the  court  (section  430  of  the 
Civil  Code);  and  such  dismissal  may  be 
made  at  the  option  of  the  plaintiff  without 
leave  of  the  court  It  is  a  right  specially 
given  by  statute  which  the  court  has  no  pow- 
er to  refuse."  C^nir\rf\o 
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Under  the  authority  of  the  above  case 
August  Henkel  had  a  perfect  right,  before 
the  original  case  wag  submitted,  and  certain- 
ly before.  Issue  had  been  Joined,  to  dismiss 
that  case  so  far  as  he  was  concerned.  The 
formal  way  \#ould  have  been  to  have  ob- 
tained an  entry  on  the  docket  of  the  court 
showing  such  dismissal;  but,  the  case  hav- 
ing subsequently  been  tried  on  Issues  Joined 
between  the  defendants  and  the  remaining 
plaint] CTs,  the  irregularity.  If  it  be  such,  can- 
not now  be  urged.  An  examination  of  the 
Instructions  in  the  abstract  before  us  shows 
that  the  trial  court  carefully  safeguarded 
the  defendants  against  any  possibility  of 
allowing  plaintiff  to  recover  for  anything 
for  which  his  wife  and  children  recovered  In 
the  other  case.  The  Irregularity  was  there- 
fore without  prejudice  and  under  section 
145  of  the  Code  constitutes  no  ground  for 
reversal. 

[2]  This  case  was  submitted,  while  the  ab- 
stract law  was  In  force,  upon  an  abstract 
prepared  by  defendants.  So  far  as  the  ab- 
stract shows,  no  verdict  was  ever  returned 
by  the  Jury.  The  abstract  does  not  Inform  us 
why  no  verdict  was  returned,  nor  does  It  set 
out  any  motion  for  a  new  trial.  All  that  it 
states  Is:  "December  24,  1910,  separate  mo- 
tions for  new  trial  were  made  by  Leonel 
Boudreau  and  the  United  States  Fidelity  & 
Guaranty  Company.  Motions  were  severally 
overruled  and  exception  taken,  and  Judgment 
was  rendered  by  the  court"  In  this  con- 
dition of  the  record  all  that  we  can  consider 
Is  the  sufficiency  of  the  pleadings  to  sustain 
the  Judgment 

[3]  That  the  petition  states  a  cause  of 
action  is  the  settled  law  of  this  state.  Buck- 
master  V.  McElroy,  20  Neb.  657,  31  N.  W.  76, 
57  Am.  Rep.  S43.  This  opinion  Is  vigorously 
assailed  by  counsel,  but  it  has  been  fre- 
quently referred  to  and  followed  in  subse- 
quent decisions  by  tliis  court.  Counsel  say 
that  the  case  has  been  much  criticised  by 
other  courts  and  text-writers,  and  also  by 
this  court  It  is  true  the  decision  in  that 
case  wa^  criticised  in  a  dissenting  opinion  by 
one  member  of  the  court  at  the  time  it  was 
decided.  The  subsequent  criticism  by  this 
court  to  which  counsel  refers,  is  evidently 
the  statement  by  Judge  Post  in  Curtln  v.  At- 
kinson, 36  Neb.  110,  54  N.  W.  131,  where  the 
Judge  says :  "And  In  Buckmaster  v.  McElroy, 
20  Neb.  557,  81  N.  W.  76,  57  Am.  Rep.  843,  it 
was  held  that  one  who  had  suffered  injury 
in  consequence  of  bis  own  voluntary  intox- 
ication may  recover  on  the  bond  of  the  sa- 
loon keeper  from  whom  the  liquor  was  pro- 
cured. We  are  not  disposed  to  recede  from 
the  position  taken  in  previous  decisions,  not- 
withstanding the  last-named  case  has  been 
the  subject  of  no  little  criticism,  particularly 
by  Mr.  Black  in  bis  recent  work  on  Intoxi- 
cating Liqnors,  291.  But  to  further  extend 
the  liability  of  the  saloon  keeper  would  be  a 


palpable  misconstruction  of  the  liquor  law 
and  an  unmistakable  encroachment  upon  the 
powers  of  the  Legislature."  It  will  be  seen 
from  this  quotation  that  this  court  has  de- 
liberately considered  the  criticisms  passed 
upon  Buckmaster  v.  McElroy,  yet,  notwith- 
standing Buc4i  criticism,  it  has  adhered  to 
that  case.  Further  comment  upon  that  point 
Is  unnecessary. 

As  above  stated,  the  iietltion  states  a  cause 
of  action.  We  have  examined  the  Instruc- 
tions given  by  the  court  and  find  that  they 
respond  to  the  issues  tendered  by  the  plead- 
ings. There  Is  nothing  before  us  to  show 
that  the  motion  for  a  new  trial,  which  coun- 
sel say  was  filed,  challenged  the  correctness 
of  any  of  the  Instructions  or  any  of  the  rul- 
ings of  the  court  during  the  trial  or  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict 
This  being  true,  there  is  nothing  left  for  as 
to  do  but  affirm  the  Judgment 

Affirmed. 

HAMER,    ROSE,    and    SEDGWICK,    33., 

not  sitting. 


ANDERSON  et  al.  v.  SCHERTZ  et  aL 
(No.  17,302.) 

(Supreme  Court  of  Nebraska.     Sept  26,  1913.) 

(Byllahut  ly  the  Court.) 

1.  Homestead  (|   118*)  —  Definition  —  Con- 
VKTANCK — Hubbard  and  Wife. 

Ab  our  statute  uses  the  term  "homestead," 
it  means  the  house  and  parcel  of  land  where  the 
family  reside  and  which  is  to  them  a  home. 
Oalligher  v.  Smiley.  28  Neb.  189,  44  N.  W.  187. 
26  Am.  St  Rep.  319;  Meisner  v.  HiU,  92  Neb. 
435,  138  N.  W.  683. 

[Ed.  Note. — For  other  caaes,  see  Homestead, 
Cent  Dig.  ||  192,  195,  203-209,  216,  217; 
Dec.  Dig.  {  118.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3327-3336;    voL  8,  pp.  7679,  7680.] 

2.  Homestead    ({    118*)—Convetanob— Hus- 
band AND  Wife. 

Under  section  4,  c.  86,  Comp.  St  1905-11, 
any  conveyance  or  incumbrance  made  of  the 
homestead  is  absolutely  void  unless  executed 
and  acknowledged  by  both  husband  and  wife. 
Horbach  v.  TyrreU,  48  Neb.  614,  67  N.  W. 
485.  489,  87  U  R.  A.  484. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent   Dig.   H    192,   196,   203-209,   216,    217; 
Dec.  Dig.  §  118.*] 
8.  Homestead  ({  119*)— Convbyancb— Vaud- 

ITT— Husband  and  Wife. 

A  contract  in  writing  to  convey  a  home- 
stead, which  has  been  signed  by  both  husband 
and  wife,  but  which  they  have  not  acknowledg- 
ed, is  void,  and  will  not  be  in  any  way  en- 
forced. 

lEi.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  SS  210-214;   Dec.  Dig.  i  119.*] 

4.  Homestead  (§  119*)— Convetanoe— Vamd- 
iTY— Husband  and  Wife. 

The  homestead  means  something  more  than 
and  different  from  the  $2,000  exemption  which 
the  statute  allows  the  homestead  claimant  as 
against  the  claims  of  creditors;  it  means  the 
actual  hnme  of  the  family,  including  the  land 
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and  baildingB  which  constitute  the  same  and 
the  possession  and  ownership  of  all  which  may 
be  successfully  defended  by  either  husband  or 
wife  daring  the  marriage  state  against  the  in- 
dependent acts  of  either,  and  against  the  -void 
acts  of  either,  or  both;  and  it  is  this  home- 
stead to  which  the  surnTor  succeeds  after  the 
death  of  the  husband  or  wife,  and  in  which 
such  sarTivor  will  hold  the  life  estate.  Meisner 
V.  Hill,  92  Neb.  435,  138  N.  W.  688. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {§  210-214;   Dec  Dig.  i  119.»] 

5.  SPEcmc  Pebfobmance  ({  10*)— Gonstbuc- 

TION— EWFOBCEMENT. 

The  court  will  not  attempt  to  make  a  new 
contract  for  the  parties  litigant  which  they  did 
not  make  themselves,  nor  will  it  enforce  new 
conditions  which  could  not  have  been  within  the 
minds  of  the  contracting  jmrties,  nor  will  it  en- 
force a  contract  which  does  not  contain  the  sab- 
stance  of  the  agreement  made. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  i{  20-25,  60 ;  Dec.  Dig.  | 
10.*] 

Appeal  from  District  Conrt,  Hamilton 
County;   Corcoran,  Judge. 

Action  by  Louis  C.  Anderson  and  others 
against  Joseph  A.  Schertz  and  others.  From 
judgment  for  defendants,  plalntiSs  appeal. 
Affirmed. 

J.  H.  Grosvenor,  of  Aurora,  and  Wilcox  k 
Halligan,  of  North  Platte,  for  appellants. 
Hainer,  Craft  &  Aylswortb,  of  Aurora,  and 
Patterson  ft  Patterson,  of  Central  City,  tor 
appellees. 

HAMER,  J.  This  action  was  brought  to 
enforce  the  specific  performance  of  a  written 
contract  for  an  exchange  of  lands.  This  con- 
tract covers  certain  lands  In  Deuel  county  in 
this  state,  and  280  acres  of  land  situate  in 
Hamilton  county,  the  property  of  the  defend- 
ants, who  are  husband  and  wife.  The  dis- 
trict court  refused  to  enforce  specific  per- 
formance of  the  contract,  and  rendered  Judg- 
ment dismissing  the  plaintiffs'  action.  From 
this  Judgment  the  plaintiffs  have  appealed. 
We  do  not  deem  it  necessary  to  consider  all 
the  reasons  urged  by  the  appellants  for  a  re- 
versal of  the  judgment  as,  in  our  .opinion, 
there  exists  a  reason  why  the  plaintiffs  are 
not  In  any  event  entitled  to  the  specific  per- 
formance oX  the  contract. 

[1-3]  One  hundred  and  sixty  acres  of  land 
belonging  to  the  defendants  was  occupied  by 
them  and  is  claimed  by  them  as  a  homestead. 
The  contract  sought  to  be  enforced  was  sign- 
ed by  both  defendants,  but  it  was  not  ao- 
knowledged  by  either  of  them.  Section  4,  c. 
36,  Comp.  St  1905,  reads:  "The  homestead 
of  a  married  person  cannot  be  conveyed  or 
mcumbered  onless  the  instrument  by  which  it 
is  conveyed  or  incmnbered  is  executed  and 
acknowledged  by  both  husband  and  wife." 

In  Horbach  v.  TyrreU,  48  Neb.  514,  6T  N, 
W.  4^,  489,  37  li.  R.  A.  434,  the  statute  is 
qnoted,  and  It  is  said :  "The  obvious  purpose 
of  this  statute  is  to  render  all  conveyances 
or  incnmbrances  made  of  a  homestead  ab- 


solutely void  unless  such  conveyances  are  not 
only  signed  and  witnessed  but  acknowledged 
by  both  the  husband  and  the  wife."  In  the 
second  point  in  the  syllabus  In  that  case  it  is 
said :  "A  conveyance  of  real  estate,  such  real 
estate  being  the  homestead  of  the  grantors, 
is,  unless  acknowledged,  absolutely  void." 

In  BInmer  v.  Albright,  64  Neb.  249,  89  N. 
W.  809,  the  wife  signed  the  instrument,  but 
she  stated  to  the  justice  of  the  peace  who 
took  the  acknowledgment  that  the  deed  was 
not  her  volnntary  act,  and  that  she  had  been 
forced  to  sign  it  by  being  threatened  with 
the  sheriff;  but  she  finally  told  him  that  he 
could  go  ahead  and  take  the  acknowledg- 
ment, still  persisting,  however,  that  It  was 
not  her  voluntary  act  This  court  held  that 
the  wife's  acknowledgment  under  the  cir- 
cumstances was  not  such  an  acknowledgment 
as  was  contemplated  by  the  statute,  and  that 
"under  the  statutes  of  this  state  the  convey- 
ance of  a  homestead  without  the  acknowledg- 
ment of  the  ^e  Is  absolutely  void."  In  the 
syllabus  It  was  said:  "Under  the  laws  of 
this  state,  the  acknowledgment  of  the  wife 
to  a  deed  conveying  the  homestead  is  essen- 
tial to  its  vaUdlty." 

In  Bnettgenbacb  t.  Gerblg,  2  Neb.  (Dnof.) 
889,  90  N.  W.  654,  the  statute  in  question  was 
quoted,  and  it  was  said :  "From  the  holdings 
of  this  court  It  would  seem  that  we  have 
firmly  established  the  doctrine  in  this  state 
that  the  statutory  provisions  for  the  convey- 
ance or  Incumbrance  of  the  homestead  are 
exclusive.  In  other  words,  there  is  no  power 
by  which  homesteads  can  be  conveyed  or  in- 
cumbered other  than  by  a  substantiar  com- 
pliance with  the  statute,  and  this  would 
mean  only  by  an  instrument  in  writing,  exe- 
cuted and  acknowledged  by  both  husband  and 
wife  for  that  purpose.  •  •  •  A  construc- 
tion of  a  statute  which  results  in  nothing  but 
annulments  of  its  provisions  cannot  be  up- 
held." 

In  Whitlock  V.  Gosson,  35  Neb.  829,  53 
N.  W.  080,  the  wife  was  confined  in  an  insane 
asylum  in  another  state  while  the  husband 
with  his  children  resided  on  the  homestead 
In  Nebraska.  Judge  Post,  speaking  for  this 
court,  says:  "The  statutory  provision  for 
the  conveyance  or  incumbrance  of  the  home- 
stead Is  exclusive."  He  then  quotes  the  stat- 
ute and  says:  "Here  Is  a  plain  prohibition 
against  the  Incumbrance  of  the  homestead 
without  the  Joint  act  of  both  husband  and 
wife.  It  contains  no  exception  with  respect 
to  an  absent  or  insane  husband  or  wife.  Had 
Mrs.  Gosson,  defendant's  wife,  been  in  fact 
a  resident  of  this  state  and  her  domicile  the 
premises  In  controversy.  It  Is  plain  that  she 
would  have  been  incapable  of  relinquishing 
her  homestead  right,  and  a  mortgage  execut- 
ed by  her  would  have  been  ineffectual  for 
the  purpose  of  creating  a  lien  thereon.  And 
it  requires  no  argument  to  prove  that  on  ac- 
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count  of  ber  absence  from  the  state  sbe  cotdd 
(not)  accomplish  by  Indirection  that  which 
she  was  incapable  of  doing  by  her  volnntary 
act"  In  the  same  case  the  contention  was 
made  that  the  husband  had  represented  him- 
self in  the  mortgage  to  be  a  single  man,  and 
therefore  that  he  was  estopped  from  claiming 
his  homestead  right  Judge  Post  said:  "Es- 
toppel will  not  supply  the  want  of  power,  or 
make  valid  an  act  prohibited  by  express  pro- 
visions of  law.  The  statute  In  effect  declares 
a  conveyance  or  Incumbrance  of -the  family 
homestead  by  the  husband  alone  void,  not 
only  as  to  the  wife,  but  also  as  to  the  hus- 
band himself.  Therefore  neither  is  estopped 
from  asserting  the  homestead  right  as  against 
the  grantee  or  mortgagee.  Such  Is  the  view 
sanctioned  by  the  clear  weight  of  authority 
and  supported  by  the  soundest  reasoning." 
It  has  frequently  been  held  that  an  instru- 
ment purporting  to  convey  the  homestead  is 
absolutely  void  unless  It  Is  acknowledged. 

[4]  It  Is  contended  by  appellants  that  a 
conveyance  is  good 'as  to  all  Ihe  Interest  of 
the  defendants  In  their  land  except  as  to 
the  homestead  of  $2,000  In  value,  and  that 
they  are  entitled  to  a  specific  performance  of 
the  oontract,  except  as  to  the  homestead  and 
compensation  by  abatement  of  $2,000  in  the 
amount  of  the  purchase  price.  Foundation 
for  this  iKJsltlon  can,  i)erhaps,  be  found  In 
some  of  the  expressions  of  this  court  which 
were  recently  reviewed  and  overruled  in  the 
case  of  Meisner  v.  Hill,  92  Neb.  435,  138 
N.  W.  583.  In  that  case  It  was  held  that 
the  limitation  of  the  homestead  to  $2,000  Is 
solely  for  the  purpose  of  fixing  the  rights  of 
the  homestead  claimant  as  to  creditors,  and 
that  this  limitation  did  not  apply  as  between 
the  surviving  widow  and^e  heirs  of  the  de- 
ceased. 

In  Oalllgher  ▼.  Smiley,  28  Neb.  188,  44  N. 
W.  187,  26  Am.  St  Rep.  319,  Chief  Justice 
Reese,  delivering  the  opinion  of  this  court, 
said:  "In  Its  inception  a  homestead  is  a 
parcel  of  land  on  which  the  family  resides, 
and  which  Is  to  them  a  home." 

In  Palmer  v.  Sawyer,  74  Neb.  108,  103  N. 
W.  1088,  12  Ann.  Cas.  715,  the  definition  of 
Judge  Reese  was  quoted  with  approval.  In 
the  syllabus  in  that  case  it  is  said:  "A  debtor 
who  has  acquired  a  homestead  does  not  lose 
his  right  to  the  exemption,  where  he  contin- 
ues to  occupy  the  property  as  a  home,  though, 


by  reason  of  death  and  the  removal  of  his 
family,  he  has  no  one  living  with  him."  In 
the  body  of  the  opinion  it  is  said:  "There  is 
no  provision  in  our  statute  for  the  determi- 
nation of  the  homestead  right  when  once  ac- 
quired, except  by  death  or  voluntary  action 
of  the  party  acquiring  it  The  statute  which 
provides  for  a  homestead  for  .the  head  of  a 
family,  who  is  onmarrled  when  the  home- 
stead is  selected,  does  not  limit  the  right  of 
its  enjoyment  to  the  time  during  which  the 
premises  are  occupied  by  the  dependent  mem- 
bers of  the  family  Jointly  with  the  owner." 
We  think  It  follows  from  the  authorities  cited 
that  the  contract  in  question  is  void  as  to 
the  entire  homestead  tract  of  160  acres.  The 
contract  was  not  acknowledged,  and  the  quar- 
ter section  occupied  as  a  homestead  by  the 
defendants  cannot  be  taken  from  them  under 
this  contract  because  it  was  not  acknowl- 
edged, and  because  of  the  further  reason 
that  the  land  is  exempt  as  a  homestead. 

[6]  Having  determined  that  the  contract 
cannot  be  enforced  as  to  the  homestead, 
should  it  be  enforced-  as  to  the  remainder? 
While  contending  that  the  homestead  was 
limited  to  a  tract  of  land  of  $2,000  in  value, 
appellants  ask  for  enforcement  of  the  con- 
tract a^  to  the  remainder,  and  compensation 
for  the  homestead.  The  evidence  shows  the 
land  of  defendants  to  be  worth  from  $125  to 
$150  per  acre,  or  the  homestead  Is  worth 
from  $20,000  to  $24,000,  an  amount  greatly 
in  excess  of  that  part  of  the  purchase  price 
which  the  plaintifTs  were  to  pay  in  money. 
The  homestead  embraces  more  than  half  of 
the  land  of  the  defendants  involved  In  the 
controversy.  Under  these  circumstances  to 
enforce  the  contract  with  the  homestead  out 
of  it  Is  not  to  enforce  the  contract  wHlch  the 
parties  made,  but  it  is  to  make  a  new  con- 
tract for  them,  a  contract  which  they  never 
made  or  contemplated  making.  The  contract 
enforced  should  be  in  substance  the  contract 
made.  It  would  be  a  dangerous  precedent  to 
make  and  enforce  a  new  contract  between 
the  parties  to  which  they  never  gave  their 
assent 

A  careful  reading  of  the  evidence  falls  to 
satisfy  us  of  the  merit  of  plaintiffs'  claim. 

The  Judgment  of  the  district  court  is  right, 
and  It  is  afilrmed. 

REESE,  C.  J.,  and  FAWCETT  and  LET- 
TON,  JJ.,  not  sitting. 
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BATON  et  nx.  t.  HOPEl. 
(Supreme  Conrt  of  Michigan.     Oct.  10,  1913.) 

1.  SAI.B8  (i  440*)— Action  tob  Bkeaoh  of 
Wabbantt— Aduisszbilitt  of  Evidence. 

In  an  action  for  breach  of  warranty  as  to 
tte  disposition  of  a  horse,  where  the  defense 
was  that  any  vicioos  habits  had  been  acquired 
since  it  was  sold,  it  was  not  error  to  permit 
witnesses  for  the.  defendant,  who  had  owned 
the  horse  seTeral  years  prior  to  the  sale,  to  tes- 
tify as  to  its  disposition  at  the  time  they  own- 
ed it. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent. 
Dig.  M  1261-1276 ;  Dec  Dig.  |  440.*] 

2.  Trial  ({  125*)— Miscorduox  of  CouHsfci/— 
Abotthknt. 

In  an  action  for  a  breach  of  warranty  in 
the  sale  of  a  horse,  it  was  not  error  for  the 
counsel  for  defendant  to  call  the  attention  of 
the  jury,  without  using  abusive  or  extravagant 
language,  to  the  fact  that  the  plaintiff  was  a 
banker  and  the  defendant  a  farmer,  where  the 
Tocations  of  the  parties  were  in  evidence,  since 
those  facts  would  be  of  weight  in  determining 
the  experience  of  the  parties  with  horses. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  3(»-307;  Dec.  Dig.  8  126.*] 

S.  Sales  (S  445*)— Actions  fob  Bbxaoh  of 
Warbantt— Questions  fob  Jubt. 

Where  the  evidence  was  conflicting,  in  an 
action  for  breach  of  warranty,  whether  the 
horse  was  bought  by  the  plaintiffs  jointly  or  by 
only  one  of  them,  it  was  proper  to  submit  that 
question  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  CSent. 
Dig.  H  1303-1308;   Dec.  Dig.  g  445.*] 

4.  Apfkal  and  Ebbob  (I  1064*)— Pbbjttdi- 
ciAL  Brbob  —  Instbuotions  —  BxntDBN  of 
Pboof. 

Id  an  action  for  breach  of  several  war- 
Tantie8.as  to  the  disposition  of  a  horse,  the  giv- 
ing of  a  charge  that  the  burden  was  upon  the 
plsintiS  to  prove  each  and  every  allegation  by 
a  fair  preponderance  of  the  evidence  was  preju- 
dicial error,  since  the  plaintiff  was  entitled  to 
recover  if  he  established  any  one  of  the  allega- 
tions of  warranty,  and  the  jury  may  have  fol- 
lowed that  charge  instead  of  other  correct 
charges. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  4219,  4221-4224;  Dec. 
Dig.  f  1064.*] 

Error  to  Circuit  Court,  Kalamazoo  Conn- 
ty;  Frank  B.  ECnappen,  Judge. 

Action  by  Fred  R.  Baton  and  wife  against 
Cbanncey  Hope.  Judgment  for  the  defend- 
ant, and  plaintiffs  bring  error.  Beversed, 
and  new  trial  granted. 

Argned  before  STFERE,  O.  J.,  and 
MOORB,  McALVAY,  BROOKE,  KUHN, 
STONE,  OSTRANDER,  and  BIRD,  JJ. 

Fred  A.  Mills  and  Harry  G.  Howard,  both 
of  f^alamazoo,  for  appellants.  Claude  S. 
Carney,  of  Kalamazoo,  for  appellee. 

KUHN,  J.  The  plaintiffs  biongjit  suit  to 
lecover  damages  from  the  defendant  for  an 
alleged  breach  of  warranty  arising  from  the 
sale  of  a  horse.  The  breaches  of  warranty 
relied  upon  are  stated  In  plaintiffs'  declaration 
as  follows:  "That  said  horse,  to  wit,  a  mare, 
being  the  said  horse  taken  by  the  plaintiffs 


from  said  defendant,  was  not  as  said  defend- 
ant represented,  and  was  not  free  from  vice, 
and  was  not  all  right  in  every  spot  and  place, 
and  would  not  work  double  as  said  defendant 
represented,  and  said  horse  was  not  kind 
and  gentle  but  was  what  Is  known  as  a 
'switcher  and  kicker,'  and  said  horse  bad  a 
very  bad  disposition."  The  trial  resulted  In  a 
verdict  of  no  cause  of  action,  and  plaintifls 
bring  the  case  to  this  court  by  writ  of  error. 
The  errors  complained  of  are  grouped  by 
plaintiffs'  counsel  in  their  brief  as  follows: 
"First  Errors  In  the  ruling  of  the  court, 
made  before  submitting  the  case  to  the  jury. 
Second.  Improper  argument  of  defendant's 
counseL    Third.  Errors  In  the  charge." 

[1]  As  to  the  first,  objection  is  directed 
principally  to  the  testimony  of  Mr.  and  Mrs. 
Wightman,  who  had  owned  the  mare  from 
the  time  she  was  three  years  old  until  she 
was  six,  when  they  sold  her  to  the  defendant, 
Hope.  They  were  allowed  to  testify  as  to 
what  her  habits  were  during  the  time  they 
had  her,  and  the  objection  is  now  urged  that 
this  was  too  remote  to  be  of  any  assistance 
to  the  Jury  in  determining  what  her  habits 
were  at  the  time  of  the  sale,  several  years 
later.  In  view  of  the  claims  made  by  plain- 
tiffs that  the  horse  had  been  warranted  to  be 
free  from  vice  and  had  no  bad  habits,  and  the 
claim  made  by  the  defendant  that  if  the  mare 
had  any  vicious  habits  they  were  such  as  she 
acquired  after  the  sale  to  the  plaintiffs,  be- 
cause of  having  foaled  her  colt,  it  was  proper 
to  allow  considerable  latitude  In  showing  the 
habits  of  the  mare  to  determine  whether  or 
not  she  bad  acquired  the  vicious  habits  be- 
fore or  after  the  sale  to  the  plaintiffs.  For 
the  same  reason  there  was  no  error  In  admit- 
ting the  testimony  of  the  other  witnesses  ex- 
amined as  to  the  habits  of  the  mare. 

[2]  During  the  argument  to  the  Jury  of 
one  of  the  attorneys  for  the  defendant,  the 
following  occurred:  "You  men,  or  most  of 
you,  are  farmers,  and  most  of  the  counsel 
have  had  some  experience  on  farms,  and  I 
want  you  to  consider  this  case  on  the  one 
hand  between  a  young  banker  and  on  the 
other  hand  against  an  old  farmer.  Mr.  How- 
ard: I  object  and  except  to  this  line  of  ar- 
gument It  is  not  a  proper  line  of  argument 
to  hold  up  to  the  Jury  that  one  of  the  plain- 
tiffs is  a  banker  and  that  the  defendant  is 
or  has  been  a  farmer.  These  matters  should 
have  no  bearing  upon  the  case.  The  Court: 
I  think  if  Is  proper  to  allude  to  the  respective 
vocations  of  the  parties.  Mr.  Howard:  This 
is  going  beyond  that,  and  I  take  an  excep- 
tion." The  vocation  of  the  parties  to  the 
controversy  was  brought  out  by  the  evidence, 
and,  as  their  experience  with  horses  would 
necessarily  be  helpful- tQ  the  Jury  In  deter- 
mining what  weight  to  give  their  testimony 
in  determining  the  various  questions  of  fact 
submitted  to  them,  we  do  not  find  it  prejudi- 
cial for  counsel  to  have  called  their  attention 
to  the  vocations  of  the  parties  shown  by  the 
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evidence  and  without  using  any  abusive  or 
extravagant  language  In  commenting  tkereon. 

[3]  At  tbe  close  of  plaintiffs'  proofs,  coun- 
sel for  the  defendant  requested  the  court  to 
direct  a  verdict  because  there  was  a  mis- 
joinder of  plaintifCs ;  It  being  contended  that 
the  proofs  showed  that  the  contract  of  pur- 
chase was  made  with  Fred  Eaton  alone  and 
that  the  note  given  in  payment  of  the  horse 
was  signed  by  ills  wife,  Bemlce  Eaton,  mere- 
ly as  a  surety.  The  court  thereupon  gave 
counsel  tbe  opportunity  to  amend  the  declar- 
ation by  striklDjg  out  the  name  of  the  co- 
plaintiff,  Mrs.  Eaton.  Counsel  decided,  how- 
ever, to  stand  upon  the  declaration  as  orig- 
inally filed,  and  the  court  thereupon  submit- 
ted to  tbe  Jury  the  question  as  one  of  fact 
and  charged  them  in  the  following  language: 
"In  determining  who  were  the  purcliasers 
of  the  horse,  you  have  a  right  to  consider 
that  both  Mr.  and  Mrs.  Eaton  signed  the 
note,  intending  that  both  should  be  bound  as 
principals.  If  M!rs.  Eaton  had  signed  merely 
as  surety  for  her  husband,  under  the  laws 
of  tbe  state  of  Michigan,  she  would  not  be 
bound,  but  in  Michigan  there  Is  no  rule  to 
prevent  a  married  woman  from  l>ecomlng  a 
joint  debtor  with  her  husband  on  a  proper 
consideration.  And  if  you  find  that  it  was 
the  intention  of  the  parties  and  the  parties 
meant  that  she  should  become  a  joint  debtor 
for  tills  mare,  a  joint  purchaser,  consequent- 
ly a  joint  debtor,  then  you  would  be  justified 
In  concluding  that  she  was  joint  owner  of  the 
mare."  There  was  some  testimony,  though 
meager,  to  show  that  the  horse  was  pur^ 
chased  by  plaintiffs  jointly;  that  it  was  a 
joint  contract;  and  also  evidence  to  prove 
that  Fred  Eaton  alone  had  purchased  the 
horse  and  his  wife  did  not  become  connected 
with  the  transaction  until  a  signer  or  surety 
to  the  note  was  demanded.  There  being  a 
conflict  in  the  evidence  on  this  point.  It  was 
properly  submitted  to  the  Jury. 

[4]  Attention  is  called  to  various  parts  of 
the  court's  charge,  and  exception  is  taken  to 
the  following,  which  was  given:  "I  am  also 
requested  to  charge  you  by  the  defendant: 
(7)  You  are  Instructed  that  the  plaintiffs 
have  the  burden  of  proof  upon  them,  and  it 
is  necessary,  to  entitle  them  to  recover,  that 
they  should  prove  every  essential  claim  by 
a  fair  preponderance  of  the  evidence ;  to  en- 
title them  to  recover  they  must  prove  each 
and  every  allegation,  in  this  case  by  a  fair 
preponderance  of  the  proofs;  and,  if  you  fall 
to  find  any  one  of  the  allegations  on  the  part 
of  the  plaintiffs  made  out  by  such  preiwnder- 
ance,  then  you  will  find  in  favor  of  the  de- 
fendant and  render  a  verdict  of  no  cause  of 
action."  This  part  of  the  charge  was  one  of 
the  defendant's  requests  to  charge  and  was 
given  as  such.  In  giving  it  the  court  called 
particular  attention  to  it  It  "was  an  in- 
correct statement  of  the  law  applicable  to 
the  case,  because  it  was  not  necessary  for 
the  plaintiffs  to  prove  each  and  every  claim 


made  by  them  as  to  the  warranties.  Lepard 
V.  ML  O.  R.  R.  Co.,  166  Mich.  373,  180  N.  W. 
668,  40  L.  B.  A.  (N.  S.)  1105.  It  was  saffi- 
dent  if  the  plaintiffs  established  by  a  fair 
preponderance  of  the  evidence  that  any  one 
of  the  allegations  covered  by  the  warranty 
was  true.  It  cannot  be  said,  under  these 
circumstances,  that  the  error  was  cured  by 
the  rest  of  the  charge,  as  It  is  to  be  presumed 
that  the  jury  may  liave  followed  the  law  as 
given  to  them  in  this  request  to  charce.  G. 
R.  &  I.  Ry.  Co.  V.  Monroe,  47  Mich.  152,  10 
N.  W.  179;  Madlll  t.  Carrie,  168  MldU.  546. 
134  N.  W.  1004. 

Because  of  tills  error,  tbe  case  must  be  re- 
versed, and  a  new  trial  granted. 


CARVER  V.  BIELEKB. 
(Supreme  Court  of  Michigan.    Oct  10, 1613.) 

1.  Justices  of  the  Pbacx  (t  150*)  —  Civii- 
Cases— PLXAniNOS—SBT-OFF. 

Where  tbe  defendant,  in  an  action  for  rent 
under  lease,  orally  pleaded  before  a  justice  of 
the  peace  a  set-off  tor  failure  of  the  lessor  to 
make  tbe  repairs  called  for  by  the  lease,  and 
testified  and  was  cross-examined  concerning  the 
set-off  before  the  justice,  it  was  error  for  the 
circuit  court  to  exclude  testimony  concerning 
the  set-off  on  tbe  ground  that  the  bill  of  particu- 
lars had  never  been  filed  in  the  justice's  court. 
[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  fg  608-615;    Dec.  Dig.  | 

2.  Justices  of  the  Fxaox  (|  90*)— Pleadings 
— Construction. 

Pleadings  in  a  Justice's  court  should  be  Ul>- 
erally  construed  and  technicalities  should  l>e 
discountenanced,  and  where  sufficient  notice  has 
been  given  of  the  issnes  to  be  made,  objections 
to  the  pleading  should  be  overruled. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  306 ;    Dec  Dig.  {  90.*] 

Error  to  Circuit  Court,  Wayne  County; 
Alfred  J.  Murphy,  Judge. 

Action  by  Walter  Carver  against  Onstow 
Bieleke.  From  a  judgment  for  the  plaintiff 
in  the  circuit  court  upon  appeal  from  a  Jus- 
tice of  the  peace,  the  defendant  brings  error. 
Reversed,  and  new  trial  granted. 

Argued  before  STEERB,  O.  J.,  and 
MOORE,  McALVAY.  BROOKE,  KUHN, 
STONE,  OSTRANDER,  and  BIRD,  JJ. 

W.  C.  Oottman,  of  Detroit,  for  appellant 
Edward  M.  Yinlng,  of  Wayne,  for  appellea 

McALVAT.  J.  PlainUfl  brought  suit 
against  defendant  before  a  justice  of  the 
peace  for  Wayne  county,  declaring  orally  in 
an  action  of  assumpsit  and  on  all  the  com- 
mon counts,  and  especially  on  a  certain  writ- 
ten lease  for  a  certain  rent  claimed  to  be  due. 
The  defendant  pleaded  the  general  issue  and 
"gave  notice  of  set-off  and  recoupment"  It 
is  claimed  by  defendant  that  on  the  trial  be- 
fore a  Justice  court  a  bill  of  particulars  of  his 
recoupment  was  filed  with  the  court  tuid  tes- 
timony in  recoupment  was  offered  and  intro- 
duced in  evidence  and  considered  by  the  court 
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PUdntlff  claims  that  this  bin  of  pBrttcnlara 
was  not  filed  wltb  the  justice,  but  does  not 
deny  that  the  question  of  recoupment  was  lit- 
igated. Plaintiff's  only  claim  was  for  two  In- 
stallments of  rent  under  this  lease,  amount- 
ing to  1250.  The  trial  before  the  Justice  was 
without  a  Jury,  and  resulted  In  a  Judgment 
against  defendant  for  the  sum  of  $199  and 
costs.  Defendant  appealed  from  this  Judg- 
ment to  the  circuit  court  for  Wayne  county, 
where  the  case  came  on  to  be  heard  before  a 
jury.  During  the  trial,  while  defendant  was 
putting  in  his  proofs,  objection  was  made 
for  the  first  time  that  no  proper  notice  of  re- 
coupment had  been  given,  and  therefore  that 
testimony  upon  such  recoupment  was  not 
admissible  under  the  pleadings.  It  appeared 
in  the  proofs  in  the  case  that  there  was  a 
proTlsion  in  the  lease  that  plaintiff,  as  lessor, 
agreed  to  fix  the  roof  of  the  barn  upon  the 
premises  leased.  The  words  of  the  lease  nec- 
essary to  be  quoted  are:  "The  first  (party) 
agrees  to  shingle  the  house  and  fix  the  roof 
of  the  bam."  The  roof  of  this  bam  covers 
a  part  used  as  a  horse  bam,  and  also  that 
part  used  as  a  cow  barn.  Plaintiff  reshlngled 
that  part  of  the  bam  called  the  "horse  bam," 
but  refused  to  repair  the  balance  of  the  roof. 
The  objection  of  plaintiff  to  the  introduction 
of  any  evidence  as  to  recoupment  for  dam- 
ages by  reason  of  the  leaking  of  the  balance 
of  the  roof  was  sustained,  after  considerable 
colloquy  between  the  court  and  counsel, 
which  excluded  aU  evidence  of  damage  aris- 
ing therefrom.  Counsel  for  defendant  then 
moved  for  leave  to  amend  his  plea  and  file 
the  particulars  of  his  recoupment,  which  was 
used  In  Justice  court,  nunc  pro  tunc,  or  for  a 
continuance  of  the  case  to  get  a  further  re- 
turn from  the  Justice,  claiming  that  he  had 
not  seen  the  return  until  the  day  before  the 
trial  began.  The  court  denied  the  motion  and 
then,  on  motion  of  plaintiff,  directed  a  ver- 
dict in  his  behalf  for  the  sum  of  $250,  the 
full  amount  claimed,  basing  his  decision  upon 
the  ground  that  defendant's  attorney  had 
not  used  due  diligence,  and  that  a  continu- 
ance would  entail  a  delay,  which  did  not 
make  for  the  speedy  administration  of  Jus- 
tice. Upon  this  verdict  a  Judgment  against 
defendant  was  duly  entered.  Later  defend- 
ant made  a  motion  for  a  new  trial,  which 
was  denied.  From  the  Judgment  entered 
upon  such  directed  verdict  defendant,  upon 
writ  of  error,  reviews  the  case  in  this  court 
[1]  The  principal  contention  in  the  case 
is  upon  the  exclusion  by  the  court  of  all  evi- 
dence showing  recoupment,  on  the  ground 
that  no  proper  notice  of  recoupment  had  been 
given.  Upon  this  proposition  the  record 
shows,  fh>m  the  return  of  the  Justice,  that 
tlie  pleadings  In  that  court,  both  on  the  part 
of  plaintiff  and  defendant,  were  oral.  It 
appears  from  the  record  of  the  trial  in  the 
dnmit  court  that  in  Justice  court  defendant 
pat  In  his  defense  of  recoupment,  and  the 
amount  of  the  Judgment  indicates  that  such 
recoupment  was  allowed  in  part   During  the 


discussion  beSore  the  court  counsel  for  plain- 
tiff in  effect  admitted  that  a  bill  of  partic- 
ulars of  defendant's  claim  of  recoupment  was 
received  and  used  in  Justice  court,  and  de- 
fendant was  allowed  to  testify  concerning 
his  damages  by  reason  of  plaintlfTs  default 
in  his  lease^  and  that  he  was  cross-examined 
upon  such  claim.  As  already  stated,  the 
Judgment  in  Justice  court  was  $51  less  than 
the  amount  claimed  by  plaintiff. 

[2]  This  court  has  repeatedly  held  that  Jus- 
tice court  pleadings  should  be  viewed  with 
liberality,  technicalities  discountenanced,  and 
substance  instead  of  form  required.  This 
claim  of  recoupment,  the  bill  of  particulars 
of  which  was  presented  to  the  Justice  and 
used  without  objection  upon  the  trial  by  de- 
fendant, and  upon  the  testimony  which  de- 
fendant gave  under  it  he  was  cross-examined 
by  plaintiff,  was  sufl^ldent,  added  to  the 
pleadings  In  the  case,  to  warrant  the  Justice 
In  receiving  testimony  under  it,  and  also  to 
give  notice  to  the  plaintiff  of  the  nature  of 
the  claim  of  defendant  with  sufficient  certain- 
ty to  prevent  surprise  as  to  what  he  would 
be  called  upon  to  meet  with  his  proofs. 
Whether  the  Justice  marked  the  paper  as 
filed  In  the  case  does  not  appear.  Plaintiff's 
attorney  says  he  is  informed  it  was  not  filed. 
The  entire  purpose  and  sole  requirement  of 
pleadings  in  Justice  court  is  to  inform  the 
opposite  party  what  he  will  be  called  upon  to 
meet  This  knowledge  plaintiff  had  in  the 
Justice  court,  and  accepted  without  protest 
or  question,  as  far  as  the  record  shows.  He 
made  no  claim  that  he  was  surprised.  Coun- 
sel for  plaintiff,  and  apparently  the  court, 
relied  upon  the  case  of  Watkins  v.  Ford,  69 
Mich.  867,  87  N.  W.  300.  We  think  that  the 
cases  are  distinguishable.  In  the  instant 
case,  by  -the  itemized  bill  of  particulars  upon 
which  the  defense  was  based  in  Justice  court, 
as  already  stated,  plaintiff  was  Informed  of 
deftodant's  claim,  while  in  the  case  relied 
upon  and  the  other  cases  died,  nothing  ap- 
pears to  have  been  brought  to  plaintiff's  no- 
tice but  the  general  statement  that  defendant 
"gave  notice  of  set-off  and  recoupment"  In 
view  of  the  liberality  with  which  this  court 
has  always  viewed  pleadings  and  proceedings 
in  Justice  court,  where  formalities  and  tech- 
nicalities have  been  discountenanced,  and 
that  the  pleadtags  are  held  good  if  sufiicient 
notice  has  been  given  as  to  what  issue  Is  to 
be  met,  we  are  of  the  opinion  that  the  court 
should  have  overruled  the  objection  of  plain- 
tiff, and  should  have  received  evidence  of- 
fered by  defendant  in  recoupment  From 
the  record  of  the  trial  in  the  circuit  court 
It  is  apparent  that  this  claim  of  recoupment 
was  made  In  good  faith,  and  that  the  con- 
struction of  the  lease  relative  to  the  repairs 
upon  the  roof  of  the  bam  is  involved. 

In  the  motion  for  a  new  trial  made  by  de- 
fendant this  matter  of  his  contention  that  he 
was  entitled  to  introduce  evidence  in  recoup- 
ment on  his  defense  was' emphasized  and  call- 
ed to  the  attention  of  the  court.as  <i^^<^  i^ 
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reasons  why  a  new  trial  shonld  be  granted. 
From  what  has  been  already  said  npon  the 
subject,  our  conclusion  is  that  the  court  was 
in  error  in  refusing  to  allow  defendant  to 
show  recoupment,  and  also  in  refusing  later 
to  grant  a  new  trial. 

The  Judgment  of  the  circuit  court  is  revers- 
ed, and  a  new  trial  Is  granted. 


PEOPLE  ▼.  HAMMOND  et  aL 
(Supreme  Court  of  Michigan.     Oct.  10,  1913.) 

1.  CanaNAi.  Law    (}  448*)— Opinion   Bn- 

DENCB— AdUISBIBILITT. 

In  a  prosecution  for  the  theft  of  an  auto- 
mobile, testimony  of  a  witness  that  defendant 
looked  very  much  like  the  young  man  who  put 
the  automobile  in  a  barn  is  admissible  on  the 
question  of  identity,  where  it  appeared  that 
she  saw  the  young  man  and  had  a  good  oppor- 
tunity of  judging  as  to  his  identity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§1035-1039,  1041-1043, 1045, 
1048-1051;   Dec  Dig.  I  44a*] 

2.  GannNAi.  I^aw  (|  407*)  — Evidencoc  — Ad- 

UISSIONB. 

Evidence  that  people  charged  accused  with 
the  theft  is  inadmissible  unless  accused  admit- 
ted the  same  or  failed  to  make  any  reply. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  898-902,  949,  968,  970,  971; 
Dec.  Dig.  J  407.*] 

8.  Ckihinai,  Law  ({  1169*)— Apfkal— Habm- 

LESS    ERBOB. 

In  a  prosecution  for  the  theft  of  an  auto- 
mobile, the  admission  of  evidence  that  repu- 
table persons  charged  accused  with  the  offense 
is  prejudicial,  and  the  prejudice  is  not  cured 
by  the  admission  of  the  declarations  of  accus- 
ed that  he  did  not  steal  the  property  made  in 
reply  to  the  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  754,  3088,  ^130,  3137-;il43; 
Dec.  Dig.  §  1109.*] 

4.  WriNESSES   (i  386*)  —  BXAiaNATION  —  IH- 

PEACnllENT. 

In  a  prosecution  for  the  theft  of  an  auto- 
mobile, where  accused  stated  on  cross-exami- 
nation that  he  did  not  remember  conversations 
wherein  third  persona  charged  him  with  the 
theft,  will  not  authorize  the  reception  of  evi- 
dence of  such  conversation  for  the  purpose  of 
impeachment,  where  it  did  not  appear  that  ac- 
cused had  made  any  admissions. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  U  1226,  1227;  Dec.  Dig.  {  386.*] 

6.  Witnesses  (J  392*)— Impeachment— Mode 

OF  Impeachment. 

Where  a  witness  in  a  prosecution  for  lar- 
ceny testified  as  to  the  length  of  time  he  had 
worked  for  a  railroad  company,  he  could  not  be 
impeached  by  the  contents  of  the  time  book  of 
the  railroad  company,  which  is  a  mere  private 
record,  where  the  book  was  not  shown  by  any 
witness  to  be  a  record  of  facts. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1249-1251,  1257;  Dec.  Dig.  § 
302.*] 

6.  Criminal  Law   (§  564*)  —  Pbobeoutiow — 
Weight  of  Evidence. 

The  testimony  of  an  accused  person  is  to 
be  tested  the  same  as  that  of  other  witnesses 
and  if  rational  and  natural  may  outweigh  all 
other  testimony ;  consequently  the  refusal  of 
a   request   to    so  charge   is   error,   where   the 


charge   given  nowhere  Informed   the  Jury   of 
that  rule. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1255,  1266;  Dec.  Dig.  { 
554.*] 

7.  Criminal  Law  (|  829*)  —  PBOSBCtrriow — 

RErnsAi.  OF  Request. 

The  refusal  of  requests  to  charge  is  not 
error  where  they  are  sufficiently  covered  by  the 
charges  given. 

[Bid.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2011;  Dec  Dig.  |  829.*] 

Error  to  Recorder's  Court  ot  Detroit; 
William  F.  Connolly,  Judge. 

Cliaunoey  W.  Hammond,  who  was  Implead- 
ed with  William  Eraser,  was  convicted  of 
larceny,  and  be  brings  error.  Reversed,  and 
new  trial  granted. 

Argned  before  STEERE,  O.  J.,  and 
MOORE,  McALVAY,  BROOKE,  KUHN, 
STONE,  OSTRANDER,  and  BIRD,  JJ. 

William  J.  Weakley,  of  Detroit,  for  appel- 
lant Grant  Fellows,  Atty.  Gen.,  Hugh  Shep- 
herd, Proa  Atty.,  and  Paul  W.  Voorhles, 
Asst.  Proa  Atty.,  both  of  Detroit,  for  the 
People. 

KUHN,  J.  The  respondent  was  cofivlcted  In 
the  recorder's  court  of  the  city  of  Detroit  of 
the  larceny  of  an  EJ-M-F  automobUe  of  the 
value  of  ^1,200  and  was  sentenced  to  the 
state  prison  at  Jackson,  where  he  is  now 
confined,  for  a  term  of  not  less  than  2^ 
years,  with  a  recommendation  of  the  maxi- 
mum of  6  years.  The  automobile  was  taken 
from  In  front  of  the  Fine  Arts  Building  In 
the  city  of  Detroit  on  the  evening  of  the  31st 
day  of  May,  1911,  and  was  found  on  June 
12th  following  in  the  possession  of  the  re- 
spondent and  William  Fraser,  in  the  city  of 
Columbus,  Ohio,  at  which  time  they  were  ar- 
rested. 

One  Joseph  Dn  Gaw  testified  that  on  the 
lat  day  of  June,  1911,  the  respondent  called 
him  by  telephone  and  asked  him  for  the  privi- 
lege of  putting  an  automobUe  which  be  said 
he  had  in  a  shed  back  of  Du  Gaw's  residence 
and  Du  Gaw  gave  blm  permission  so  to  do. 
Du  Gaw  was  not  at  home  for  the  remainder 
of  the  day,  hut  his  aunt,  Louise  Scott,  who 
was  at  his  house,  was  produced  as  a  witness 
and  testified  that  on  the  afternoon  of  the  1st 
day  of  June  a  young  man  resembling  the 
defendant  Hammond  asked  the  way  to  the 
shed  back  of  the  house.  She  heard  the  noise 
of  an  automobile  being  put  in  the  shed  and 
later  saw  the  wheels  of  the  car  through  a 
window  in  the  shed;  that  that  evening,  about 
8  o'clock,  some  one  came  and  took  tbe  auto- 
mobile out  of  the  shed,  but  she  could  not  say 
positively  that  it  was  the  respondent  Ham- 
mond. 

[1]  Error  is  assigned  because  of  the  admis- 
sion of  her  testimony,  and  it  is  claimed  that 
her  statement  with  reference  to  the  young 
man  who  brought  the  automobile  looking 
like  Hammond  was  a  mere  opinion.    She  stat- 
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ed  on  ber  direct  examination  that  Bbe  sap- 
posed  it  was  Hammond,  and  "this  young  man 
[the  respondent]  looks  very  much  like  the 
yoimg  man."  There  Is  no  question  that  she 
saw  a  young  man  and  bad  a  good  opportnnl- 
tj  of  Judging  of  his  Identity.  As  was  said  In 
People  T.  Stanley,  101  Mich.  93,  96,  69  N.  W- 
496,  499:  "It  Is  not  necessary  that  witnesses 
shall  swear  to  a  fact  with  certainty.  If,  from 
their  opportimlty  of  Judging  of  the  Identity, 
their  opinion  Is  of  value,  It  Is  receivable." 
We  think  there  was  enough  to  admit  tbls 
testimony  In  the  Instant  case,  and  the  Jury 
could  give  It  sncb  weight  as  they  might  think 
It  was  entitled  to. 

In  the  case  of  People  v.  Gotshall,  123 
Mich.  474,  82  N.  W.  274,  reUed  upon  by  coun- 
sel for  respondent,  several  witnesses  testified 
that  the  man  they  saw  near  the  location  of 
the  alleged  crime  resembled  the  defendant  in 
height  and  size,  but  it  does  not  appear  that 
they  identified  him  In  any  other  way,  and  It 
further  appeared  that  the  accused  was  a 
man  of  average  stature.  The  court  said: 
"Such  testimony  Is  merely  the  expression  of 
an  opinion  based  upon  the  most  casual  ob- 
servation." It  is  clearly  distinguishable  from 
the  present  case. 

[2]  Respondent  testified  upon  his  cross-ex- 
amination as  follows:  "Dietsche  sipoke  to 
me  about  this  car.  I  don't  remember  every- 
thing that  was  said.  I  remember  that  he 
mentioned  about  tbls  c.ir  being  stolen.  What 
else  took  place  there  I  don't  remember.  I 
don't  remember  any  talk  about  an  automobile 
tire.  Q.  Will  you  say  that  there  wasn't  any 
talk  about  a  stolen  automobile  tire?  Mr 
Wilkins:  I  think  this  is  entirely  Immaterial 
as  to  what  conversation  took  place  about 
matters  not  connected  with  this  automobile; 
it  lumbers  up  the  record,  and  I  object  to  it 
as  incompetent  and  Irrelevant  Mr.  Voor- 
heis:  I  understand  the  talk  is  Intermingled, 
and  I  am  trying  to  find  out  what  was  said. 
Mr.  Wllklns :  Dietsche  said  nothing  of  that 
kind.  The  Court:  Take  the  answer.  (Ex- 
ception for  the  defendant)  A.  I  don't  remem- 
ber any  talk  about  an  automobile  tire.  Q. 
Now,  didn't  Dietsche  say  at  this  time  that  if 
fon  would  return  the  automobile  that  he 
would  not  prosecute  you  or  make  any  com- 
plaint for  the  taking  of  the  automobile  tire? 
Mr.  Wilkins:  I  object  to  that  What  Diet- 
sche may  have  said  is  not  binding  at  all 
on  this  defendant  Dietsche  may  have  made 
lots  of  remarks,  but  that  should  not  be  allow- 
ed to  prejudice  tbls  man  on  trial  here  on 
tbs  charge.  The  Court:  Take  the  answer. 
(Exception  for  the  defmdant)  A.  No,  I  don't 
remember  that  be  did.  I  will  not  say  that  he 
did  not  say  so." 

The  prosecuting  attorney  having  rested  bis 
case,  the  following  is  a  portion  of  the  record 
thereafter  made  by  the  people:  "Witness 
Dietsche,  recalled  for  the  people:  When 
Hammond  was  at  my  place  of  business  be 
came  time  la  response  to  a  request  that  I 


sent  for  bim  to  go.  At  that  time  the  automo- 
bile that  I  had  reference  to  and  that  I  talked 
about  was  the  automobile  that  was  out  In 
bis  bam.  This  was  either  Monday  or  Tues- 
day, the  6th  or  Ctb  of  June.  Q.  Did  you  or 
didn't  yon  at  that  time  say  that  If  Hammond 
would  return  the  automobile  you  would  not 
prosecute  him  or  make  any  complaint  for 
the  taking  of  the  automobile  tire?  Mr.  Wil- 
kins :  That  question  is  objected  to.  There  Is 
absolutely  nothing  at  all ;  there  Is  no  founda- 
tion laid  for  that  at  all.  Tour  honor  ruled 
out  anything  except  what  was  said  about 
the  automobile.  'The  Court:  No,  that  may 
go  In.  Mr.  Wilkins:  1  take  an  exception. 
There  was  no  foundation  laid  for  It  The 
Court :  He  has  got  the  transcript  before  him. 
You  may  repeat  the  question  and  take  the 
answer.  •  •  ♦  Mr.  Wilkins:  There  is  no 
foundation,  and  furthermore  It  is  immaterial, 
incompetent  and  irrelevant  The  Court: 
Ton  may  have  the  answer.  A.  Yes,  I  did  say 
that  Q.  That  U  all.  Mr.  Wilkins:  I  ask 
that  that  testimony  be  stricken  out  as  in- 
competent and  Immaterial.  There  Is  no 
occasion  for  bringing  in  something  for  which 
there  is  no  foundation  laid ;  and  there  is  no 
testimony  here ;  and  there  has  been  no  testi- 
mony of  anything  to  show  anything  about 
an  automobile  tire  stolen  or  alleged  to  have 
been  stolen,  or  no  charge  made  for  anything 
about  a  stolen  Ure.  Court:  It  is  let  in  for 
the  purpose  of  showing  what  the  defendant 
said  when  the  character  of  tbls  automobile 
that  he  bad  was  called  to  bis  attention  by  the 
witness  on  the  stand.  Mr.  Wllklns :  What 
tbls  witness  said  is  not,  certainly,  to  mil- 
itate against  the  defendant  It  is  what  the 
defendant  said.  Court:  That  Is  competent 
too.  Mr.  Wilkins:  There  is  nothing  said 
about  what  the  defendant  said.  It  la  what 
this  witness  said.  Court:  That  ought  to  be 
pursued  for  the  purpose  of  discovering  what 
the  defendant  said.  Mr.  Wllklns :  There  was 
no  question  asked  as  to  that  It  was  simply 
remarks  made  by  this  witness ;  those  are 
the  only  things  that  have  been  allowed  to 
go  In.  Court:  Perhaps  it  It  w^e  pursued 
further  it  would  get  the  defendant's  response, 
because  the  defendant's  response  or  failure 
to  respond' Is  what  makes  the  remark  of  the 
witness  at  that  time  competent  now.  Mr. 
Wllklns:  That  is  what  I  objected  to  the 
other  day.  It  is  simply  allowing  prejudicial 
remarks  made  by  other  persons  to  go  in  evi- 
dence against  this  defendant  It  Is  not  shown 
this  defendant  said  anything  at  all.  Court: 
Tou  follow  It  up  and'  see  what  the  defendant 
said.  Mr.  Voorhels:  Did  Hammond  make 
any  response  to  this  statement  by' you?  A. 
He  said  the  car  that  I  saw  up  there  was  not 
a  stolen  car.  Inhere  was  quite  some  talk  on 
that,  but  that  was  about  all  the  nature  of  it 
I  told  blm  I  knew  that  was  the  car  that  was 
stolen  from  the  doctor,  and  he  said,  'No, 
that  Is  not  a  stolen  car.*  And  I  said  at  that 
time,  'Why,'  I  said,  'if  that  la  ^^^tol^ 
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cai:;'  I  said,  lefs  go  up  there  and  take  a 
look  at  it  and  see  It ;'  and  he  said,  'It  is  not 
there  any  more ;  the  man  it  belonged  to  has 
taken  it  away.'  And  I  told  him  further  than 
that;  I  told  him  that,  unless  be  would 
see  that  everything  in  that  barn  that  was 
stolen  was  returned,  why,  I  would  go  down  to 
police  headquarters  and  tell  what  I  knew 
about  the  tire  that  I  had  lost  and  where  I 
bad  found  It,  etc."  Cross-examination: 
"That  was  all  the  talk  I  can  remember. 
Mr.  Wilkins:  I  ask  that  the  testimony  be 
stricken  out  There  is  no  remark  made  by 
the  defendant  shown,  simply  remarks  made 
by  this  man  about  things  to  which  the  de- 
fendant made  no  reply.  It  is  prejudicial  to 
him.  Court:  It  may  go  in.  Exception  for 
the  defendant  Mr.  Wilkins:  I  move  to 
strike  it  out  so  as  to  save  the  record.  Court : 
Save  another  exception.  Witness:  He  told 
me  the  automobile  was  not  his,  and  the  man 
that  owned  it  had  taken  it  away;  that  is 
the  substance  of  the  conversation." 

That  part  of  this  testimony  which  relates 
to  the  accusation  made  by  the  witness  to  the 
effect  that  the  automobile  was  stolen  bad 
been  earlier  elicited  from  the  same  witness, 
apparently  without  objection.  And  the  wit- 
ness had  stated  that  be  did  not  know  that 
the  automobile  had  been  stolen  but  sought  to 
convey  to  respondent  the  idea  that  he  had 
such  knowledge.  That  part  of  the  testimony 
which  refers  to  an  automobile  tire  had  not 
before  been  given. 

Of  the  objections  made  to  the  introduction 
of  this  testimony,  it  is  said  in  the  brief  for 
the  people:  "In  the  case  at  bar  it  is  uncon- 
tradicted that  the  defendant  beard  Dletsche's 
remarks  and  replied  to  them,  saying,  'I  don't 
remember  any  talk  about  an  automobile  tire ;' 
and  in  reply  to  tbe  second  question  as  to 
whether  Dletscbe  did  not  say  at  the  same 
time  that  if  Mr.  Hammond  would  return  the 
automobile  he  would  not  prosecute  him  or 
make  any  complaint  for  the  taking  of  the  au- 
tomobile tire,  Hammond  said,  'No,  I  don't  re- 
member that  be  did.'  Here  was  a  proper  foun- 
dation Ijaid  by  these  questions,  the  time,  place, 
person,  and  the  question  in  toto  being  under- 
stood by  tbe  defendant;  and,  when  tbe  de- 
fendant averred  bis  lack  of  recollection  of 
these  questions,  it  became  proper  to  impeach 
bis  testimony  by  calling  tbe  witness  Dletscbe 
in  rebuttal.  In  Smith  v.  People,  2  Mich.  415, 
it  was  held  that  if  a  witness  neither  denies 
nor  admits  having  made  any  contradictory 
statements  but  says  that  be  does  not  rec- 
ollect having  done  so,  bis  testimony  may  he 
impeached  by  proof  of  such  statements.  In 
Pringle  v.  Miller,  111  Mich.  663  [70  N.  W. 
345],  it  is  held  that  when  a  witness  was  asked 
for  the  purpose  of  impeachment  if  he  did  not 
make  certain  statements,  and  replies  that  be 
has  no  recollection  of  making  them,  then  the 
party  asking  tbe  questions  might  call  other 
witnesses  to  prove  that  they  were  made. 
It  should  also  be  remembered  that  tbe  ques- 


tion asked  of  the  defendant  on  cross-examina- 
tion was,  'Now,  didn't  Dletsdie  say  at  that 
time  that  if  yon  would  return  the  automobile 
he  wouldn't  prosecute  you  or  make  any  com- 
plaint for  tbe  taking  of  tbe  automobile  tire?' 
Tbe  defendant  denied  having  any  recollection 
of  .this  question  being  asked  him  by  Dletscbe, 
and  on  rebuttal  Dletscbe  testified  that  he  did 
ask  tbe  defendant  tbe  quesUon  referred  to, 
and  further  testified  as  to  tbe  defendant's  re- 
ply thereto,  which  was,  'He  [tbe  defendant] 
said  tbe  car  that  I  saw  up  there  was  not  a 
stolen  car.'  Dletscbe  said  further  that  'I 
told  him  [the  defendant]  I  knew  that  was 
the  car  that  was  stolen  from  the  doctor  and 
be  said,  "No,  that  Is  not  a  stolen  -  car." ' 
Now  it  is  apparent  that  if  the  defendant  ad- 
mitted to  the  witness  Dletscbe  that  tue  car 
was  a  stolen  car,  there  could  be  no  conten- 
tion that  such  admission  was  not  receivable 
in  evidence.  It  was  necessary  to  ask  Dletscbe 
the  question  in  order  to  ascertain  tbe  de- 
fendant's reply,  and  when  be  testified  that 
the  defendant's  reply  was,  'No,  that  is  not 
a  stolen  car,'  that  was  all  there  was  to 
it  There  could  be  no  prejudice  committed 
against  the  defendant  by  letting  in  this  tes- 
timony, because  the  defendant  denied  the 
accusation,  and  tbe  witness  Dletscbe  admit- 
ted that  he  denied  it ;  and,  as  there  was  no 
other  testimony  on  this  point  there  could  be 
no  doubt  created  in  the  minds  of  the  Jury  be- 
cause of  this  particular  bit  of  testimony. 
It  should  be  remembered  that  tbe  entire  con- 
versation between  Dletscbe  and  Hammond, 
whether  pertaining  to  an  automobile  tire  or 
to  an  automobile,  was  so  interwoven  that  it 
was  practically  impossible  to  ask  questions 
of  Dletscbe  or  for  Dletscbe  to  make  reply 
thereto  without  referring  to  both  transac- 
tions. Counsel  for  the  defendant,  under  tbe 
same  heading,  make  further  objection  that 
the  testimony  of  this  conversation  between 
Dletscbe  and  Hammond  tended  to  show  an- 
other and  distinct  larceny,  namely,  that  of 
stealing  an  automobile  tire.  If  the  defend- 
ant bad  admitted  that  there  was  a  talk  about  a 
stolen  automobile  tire,  and  also  that  Dletscbe 
bad  told  him  that  if  he  [the  defendant]  would 
return  tbe  automobile  he  [Dletscbe]  would  not 
prosecute  him  for  the  taking  of  tbe  automo- 
bile tire,  it  is  bard  to  see  how  such  reply 
would  have  bad  any  tendency  to  show  that 
be  bad  stolen  an  automobile  tire.  The  ques- 
tions were  simply  as  to  the  conversation 
had  between  Dletscbe  and  Hammond  relative 
to  tbe  automobile;  and,  in  order  to  bring 
out  the  entire  conversation,  it  was  necessary 
that  the  question  of  tbe  automobile  tire 
should  also  be  mentioned ;  but  tbe  defendant 
certainly  could  not  have  been  prejudiced  be- 
fore the  Jury  by  this  fact,  because  Dletscbe 
said  that  Hammond  replied,  stating  simply 
that  the  automobile  in  question  was  not  stol- 
en. No  further  questions  along  this  line 
were  asked  of  the  defendant  and  his  denial 
closed  tbe  incident    Dletscbe  was  not  asked 
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as  to  whether  or  not  HamOiond  bad  stolen 
an  antomoblle  tire,  and  It  was  not  even  in- 
timated that  snch  was  the  case.  Admitting, 
hcwerer,  for  the  sake  of  argument,  that  the 
qnestionB  asked  of  Dietsche  were  such  as 
iiavlng  a  tendency  to  show  the  commission 
of  a  separate  and  distinct  crime  by  Ham- 
mond, Inasmnch  as  the  automobUe  wlilcb  had 
been  taken  from  Dr.  Brady  was  found  in 
the  possession  of  the  defendant,  and  Els  de- 
fense consisted  in  an  effort  to  show  that 
the  car  had  come  into  his  possession  inno- 
cently and  without  any  criminal  intent  on 
his  part.  It  would  seem  that  under  the  well- 
Bettled  rule  of  law  it  would  hare  been  proper 
to  hare  shown  the  commission  of  a  crime  of 
a  similar  kind  and  character  for  the  purpose 
of  showing  the  intent  of  the  defendant  in 
the  case  at  bar." 

The  prosecution  did  not  undertake  to  prove 
the  commission  of  a  similar  offense,  and  it 
did  not  prove  that  respendent  had  stolen 
an  automobile  tire.  It  was  entirely  immate- 
rial to  the  case  for  the  people  to  prove  that 
one  or  more  persons  had  accused  resiwndent 
of  having  stolen  the  automobile,  unless  in 
connection  with  such  accusations  respondent 
admitted  that  he  had  stolen  it  or  knew  that 
it  was  stolen  or  (ailed  to  make  any  reply. 
[3]  But  It  is  very  suggestive  and  is  preju- 
dicial to  a  respondent  charged  with  larceny 
when  one  or  more  persons  are  permitted  to 
testify,  in  substance  and  effect,  that  they  sus- 
pected respondent  was  a  thief  and  so  told 
him,  even  if  they  also  testify  that  he  denied 
the  accusation.  It  is  not  difficult  to  imagine 
what  would  be  the  effect  upon  a  Jury  of 
the  testimony  of  five  or  stz  reputable  men 
to  the  effect  that  they  accused  the  respond- 
ent of  stealing  or  of  receiving  stolen  proper- 
ty, knowing  it  to  have  been  stolen.  The  dec- 
larations of  the  accused,  made  is  reply  to 
the  accusations,  that  he  did  not  steal  the 
property  cannot  be  supposed  to  cure  the  mis- 
chief. 

[4]  That  respondent  had  testified  that  he 
could  not  remember  a  portion  of  the  alleged 
conversation  afforded  no  reason  for  present- 
ing the  conversation  to  the  Jury.  It  would 
have  been  quite  as  proper  to  ask  respondent 
if  on  some  other  occasion  and  with  respect 
to  some  other  property  he  had  not  been  ac- 
cused as  a  thief  and,  if  he  answered  that  he 
did  not  remember  it,  to  confront  him  and  the 
jury  with  his  alleged  accuser.  Undoubtedly, 
whatever  affects  the  credit  of  a  witness  is 
material,  and  there  should  be  as  little  re- 
striction as  possible  upon  a  course  of  pro- 
cedure which  will  disprove  a  false  witness. 
But  the  failure  of  a  witness  to  remember 
immaterial  facts  does  not  open  the  door  to 
testimony  that  the  facts  existed. 

[S]  A  witness,  Fred  Andrews,  testified  for 
respondent.  Recalled  by  the  prosecution  for 
further  cross-examination,,  he  testified:  "I 
worked  for  the  Michigan  Central  three  or 
four  times,  about  two  years  and  a  half  or 


three  years,  all  told,  something  like  that  I 
would  not  say  whether  I  worked  for  the 
Michigan  Central  in  the  year  1906.  I  don't 
just  remember  the  year  I  did  start  I  would 
not  just  say  how  long  it  was  distributed 
over.  I  worked  in  the  roundhouse  and  I  us^ 
to  switch  there  and  as  a  brakeman.  I  would 
not  say  how  old  I  was  when  I  started  In. 
When  I  worked  for  the  Michigan  Central  I  al- 
ways went  by  the  name  of  Fred  Andrews.  My 
middle  name  Is  John — Frederick  John  And- 
rews— but  probably  I  didn't  put  In  the  John. 
I  do  not  know  just  what  I  did  put  down  In 
the  application.  I  might  have  put  Frederick, 
and  I  might  have  put  Frederick  John.  I 
do  not  know ;  I  did  not  use  any  other  names. 
Q.  Isn't  It  a  fact  that  you  went  to  work  for 
the  Michigan  Central  on  the  24th  day  of  Jan- 
uary, 1906;  that  you  filed  your  application 
on  the  15th  day  of  January,  1906,  and  that 
yon  worked  to  March  10,  1906,  and  that  was 
the  last  time  and  the  only  time  that  yon 
worked  for  the  Michigan  Central?  •  •  • 
A.  No,  sir.  •  •  •  Q.  That  is  not  a  fact, 
then?  A.  No,  sir;  I  worked  three  or  four — 
I  cannot  say  whether  It  was  three  or  four 
times.  During  that  time,  between  the  dates 
given,  I  would  not  say  that  I  was  or  was  not 
working  for  them.  I  do  not  know;  but  I 
worked  there  anyway.  I  do  not  Just  re- 
member the  dates  that  I  did  work  there.  Be- 
sides the  time  that  I  worked  In  the  round- 
house, -I  got  a  Job  braking  for  the  Michigan 
Central  and  I  got  a  job  switching  after  that. 
Some  of  the  time  I  was  on  a  run  out  from 
Detroit  to  Jackson  and  other  places,  when  I 
was  braking.  Mr.  Comstock  did  not  hire  me 
when  I  got  switching.  He  hired  me  for  brak- 
ing. I  could  not  just  say  how  long  1  worked 
for  the  Michigan  Central.  I  do  not  remem- 
ber; it  might  have  been  a  year  and  a  half; 
might  have  been  a  year ;  I  would  not  say." 
Thereupon  the  prosecution  called  a  wit- 
ness who  testified  that  he  was  timekeeper 
for  the  Michigan  Central  railroad  from  De- 
cember 8,  1908,  to  the  date  of  the  trial,  and 
that  it  was  his  duty  to  keep  time  for  all 
trainmen  and  yardmen.  He  was  asked  to 
state  the  custom  of  his  department  relative 
to  the  records  made  of  applications  of  those 
desiring  employment  He  answered:  "When 
a  man  desires  employment,  he  goes  to  the 
trainmaster,  and  if  the  trainmaster  wants 
to  hire  him  he  tells  his  clerk  to  hire  this 
gentleman,  and  he  makes  out  an  applica- 
tion, a  copy  of  which  you  have  there,  and 
then  when  an  application  is  made  out  the 
man  that  hires  him  keeps  a  copy  of  it  and 
sends  the  man  to  be  examined.  •  *  • 
The  record  of  these  applications  is  kept  in 
the  Impression  book,  of  which  I  have  charge. 
Q.  I  show  you  this  'book  which  is  marked 
'Employment,  February  15,  1905,  to  Janu- 
ary 21,  1906,  and  ask  you  If  that  is  the 
book  kept  by  you  of  such  applications? 
*  •  ♦  A.  They  are  copies.  Q.  Those  pur- 
port to  be  copies  of  certain  wjltings?    A. 
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Xes,  sir.  •  •  •  Q.  I  will  ask  you  as  to 
what  record  you  find  In  that  book  relative 
to  any  application  as  made  by  Fred  An- 
drews, Frederick  Andrews  or  Frederick  John 
Andrews,  during  the  time  covered  by  that 
book?  *  *  *  A  This  books  shows  that 
Frederick  John  Andrews  was  hired  as  a 
freight  brakeman  on  January  15,  1906. 
*  •  •  Q.  Do  you  find  any  record  of  any 
other  application  made  by  Mr.  Andrews  for 
employment  daring  the  time  covered  by  tills 
book?  '•  •  •  A.  There  Is  no  other  rec- 
ords of  this  man  in  this  book.  (The  book  is 
considered  marked  Exhibit  A.)  I  have  made 
no  search  of  the  same  records  from  the  time 
of  the  expiration  of  this  record  down  to  the 
present  time.  The  records  at  the  time  when 
a  man  goes  to  work  and  when  be  ceases 
working  for  the  railroad  in  my  department 
are  kept  in  the  time  book,  which  Is  this 
book  marked  Time  Book,'  which  covers  the 
j)erlod  November,  1906,  to  July,  1907,  and 
which  Is  also  kept  in  my  ofBc&  Q.  I  will 
ask  you  to  refer  to  that  book  and  tell  the 
court  and  Jury  what  this  shows  relative  to 
the  employment  of  Andrews  during  the  time 
covered  by  the  book?  •  •  •  A.  The  first 
trip  Mr.  Andrews  made  was  on  January  21, 
1906,  to  Toledo.  *  •  •  The  last  trip  he 
made  was  on  the  10th  day  of  March,  1906, 
coming  from  Jackson  to  Detroit  And  the 
book  shows  that  he  got  a  time  check  some 
time  in  March  which  paid  him  for  the  full 
time  worked  in  March.  I  have  looked  half- 
way through  this  book,  but  I  could  not  find 
any  other  record  or  records  of  his  working 
for  the  Michigan  Central  to  October,  1906. 
Court:  Where  did  you  get  this  book?  A. 
In  the  superintendent  of  terminals'  office. 
It  is  part  of  the  records  of  our  office,  and 
that  is  where  I  got  it.  My  office  is  time- 
keeper. The  office  out  of  which  I  took  this 
is  the  superintendent  of  termlnala  That  is 
the  only  record  of  the  time  the  men  put  in 
during  that  period.  The  record  that  our 
company  keeps."  On  cross-examination  he 
testified:  "I  am  not  timekeeper  for  the  whole 
Michigan  Central  system,  Just  for  Bay  City, 
Toledo  division.  The  time  of  the  men  run- 
ning to  Just  Toledo  and  Bay  City  is  kept  in 
these  books.  I  know  as  to  how  the  books 
were  kept  prior  to  the  time  I  came  in  there. 
I  was  asalstant  to  the  timekeeper.  I  first 
entered  the  employ  of  the  Michigan  Central 
Railroad  February  8,  1905.  I  was  car  check- 
er at  that  time  and  became  assistant  time- 
keeper in  July,  1907.  Prior  to  that  time  I 
tiad  nothing  to  do  with  keeping  any  records  in 
the  office  of  the  superintendent  of  terminals; 
anything  prior  to  that  time  I  know  nothing 
of.  As  to  matters  I  have  testified  to  from 
July,  1905,  down  to  the  time  I  went  in  there 
in  1907,  they  are  book  records,  and  I  do  not 
know  bow  the  books  were  kept  at  that  time, 
except  as  the  books  show  themselves.  I  do 
not  know  whether  they  are  correct  I  do 
not  know  whether  at  those  times  a  record 


of  all  the  men  running  out  of  Detroit  was      I 
kept  in  the  office  of  the  superintendent  of      | 
terminals  or  not,  prior  to  the  time  I  went  in 
there.     From  1905,  down  to  1907,  I  cannot      I 
tell  whether  those  records  contain  a  com- 
plete record  or  those  books  a  complete  rec- 
ord of  all  the  men  running  out  on  Jackson 
and  Toledo  division." 

This  testimony  was  received  over  repeat- 
ed objections  to  its  competency  and  mate- 
rlaUty,  and  motions  to  strike  it  out  were 
denied.  Of  It,  it  Is  said  in  the  brief  for  the 
people:  "It  is  therefore  respectfully  sub- 
mitted that  in  view  of  the  fact  that  witness 
Andrews  was  impeached,  and  be  shown  to 
be  a  man  unworthy  of  credit  by  reason  of 
his  denials  of  remembrance  of  three  con- 
victions of  offenses  under  the  laws  of  this 
state,  which  otCenses  it  was  shown  positive- 
ly by  the  records  of  the  police  court  of  the 
city  of  Detroit  had  been  committed  by  him, 
it  was  impossible  to  further  discredit  the 
said  witness  Andrews  before  the  Jury  or 
to  render  his  testimony  less  worthy  of  be- 
lief, and  that  the  allowing  of  the  testimony 
of  witness  Miller,  contradicting  statements 
of  Andrews,  relating  to  his  employment  with 
the  Michigan  Central  Railroad  Company, 
could  not  prejudice  the  defendant  In  any 
way  whatsoever,  and  that  the  permitting  of 
such  testimony  does  not  constitute  reversible 
error;  this  being  further  particularly  true 
in  view  of  the  clear  and  explicit  instruc- 
tions of  the  trial  Judge  upon  the  matter,  as 
above  set  forth."  We  know  of  no  rule  of 
evidence  which  sustains  the  ruling  that  his 
recollection  (or  hla  truthfulness)  could  be 
contradicted  by  a  private  record,  the  contents 
of  which  were  not  shown  by  any  witness  to 
be  a  record  of  facts.  It  was  hearsay  testi- 
mony purely. 

Requests  were  made  to  the  court  to  charge 
the  Jury  that  in  order  to  warrant  a  verdict 
of  gulMy,  each  and  every  one  of  the  Jury  must  • 
be  convinced  beyond  a  reasonable  doubt  of 
the  defendant's  guilt  The  charge  of  the 
court  as  given  was  as  follows:  "This,  gentle- 
men of  the  Jury,  is  largely  a  case  of  cir- 
cumstantial evldenca  You  are  to  take  all 
the  testimony  in  the  case,  all  the  various  ctr^ 
comstances  which  have  been  testified  to  here 
by  the  various  witnesses,  and  ask  yourselves 
whether  or  not  they  satisfy  you  beyond  a 
reasonable  doubt  that  the  defendant  at  the 
bar  either  himself  or  by  or  through  another 
Joined  with  him  in  an  illegal  agreement  to 
commit  this  crime,  the  commission  of  which 
the  defendant  In  some  way  aided,  took  and 
carried  away  this  car,  the  personal  property 
of  Dr.  Brady,  without  any  color  of  right  for 
so  doing,  and  with  felonious  design  to  per- 
manently deprive  Dr.  Brady  of  the  posses- 
sion of  it  •  •  •  Now,  to  recapitulate 
finally,  gentlemen  of  the  Jury:  Are  you  satis- 
fled  beyond  a  reasonable  doubt  that  the  de- 
fendant at  the  bar  himself  took  and  carried 
away  the  personal  property  of  Dr.  Brady, 
namely,  this  automobile^  -without  juaj  color 
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of  right  tor  so  doing  and  with  the  felonlon^ 
design  to  permanently  deprive  him  of  the 
possession  of  It?  Then  he  Is  guilty,  if  he  did. 
If  you  are  not  satisfled  of  that,  are  yon  satis- 
fled  beyond  a  reasonable  doubt  that  he,  by 
or  through  another  Joined  with  him  through 
an  illegal  conspiracy  to  commit  this  particu- 
lar offense,  did  aid  In  the  commission  of  it  by 
the  other  and  that  other  took  and  carried 
away  tUs  personal  property,  this  automobile 
of  Dr.  Brady,  without  any  color  of  right  for 
80  doing  and  with  the  felonious  design  to 
permanently  deprive  him  of  the  possession  of 
it?  Then  the  defendant  is  guilty,  because,  if 
he  entered  into  an  illegal  agreement  with 
some  other  person  to  commit  a  crime  and  in 
any  way  aided  in  the  consummation  of  that 
Illegal  agr^ment,  what  one  did  is  the  act  of 
both." 

The  case  of  People  t.  Hare,  S7  Mich.  605, 
24  N.  W.  843,  l8  called  to  our  attention.  In 
that  case,  as  was  said  in  People  t.  Curtis, 
VI  Mich.  489,  490,  66  N.  W.  925,  926:  "It  does 
not  appear  that  the  court  Instrncted  the  jury 
at  all  upon  the  subject  but,  on  the,  contrary, 
said  that  It  was  not  the  duty  of  the  court  to 
charge  individual  members." 

Aa  stated  in  the  opinion  last  referred  to, 
it  must  be  presumed  that  Jurors  are  possessed 
of  common  sense.  A  reading  of  the  portions 
of  the  charge  of  the  trial  court  above  quoted 
convinces  us  that  It  could  not  have  been  mis- 
nnderstood  by  the  Jury  and  sufficiently  ap- 
prises them  of  th^r  rights  and  duties. 

[6]  A  request  was  made  to  charge  the  jury 
as  follows:  "Now  the  respondent  has  taken 
the  stand  and  testified  in  his  own  behalf,  and 
I  charge  you  that  his  testimony  is  to  be 
tested  the  same  as  that  of  other  witnesses, 
and  that,  if  rational,  natural,  and  consistent, 
it  may  outweigh  the  testimony  of  all  other 
wltnesse&"  The  request  was  refused  and 
error  Is  assigned  thereon.  We  cannot  escape 
the  conclusion  that  it  was  error  not  to  give 
this  request  or  cover  it  in  the  general  charge, 
nnder  authority  of  People  v.  M)cArron,  121 
Mich.  1,  79  N.  W.  944.  Our  attention  is 
challenged  by  the  prosecuting  attorney  to 
the  dissenting  opinion  of  Mr.  Justice  Grant 
In  that  case,  when  he  said  at  page  44  of  121 
Mich.,  at  page  959  of  79  N.  W.:  "The  fourth 
reqnest  was  sufficiently  covered  by  the  gen- 
eral charge  in  regard  to  the  credibility  of 
-witnesses.  I  see  no  reason  why  the  respond- 
ent should  have  been  singled  out  and  atten- 
tion especially  called  to  his  testimony.  We 
are  cited  to  no  case  which  holds  that  to  be 
essential.  The  language  of  the  request  would 
apply  equally  to  any  other  witness.  Where 
con vlctiow  depends  mainly  upon  one  witness 
for  the  people,  such  an  instniction  in  re- 
gard to  his  testimony  would  be  a  correct 
statement  of  the  law,  but  such  an  instruction 
would  sound  strange  when  so  applied.  The 
Jury  were  instructed  that  the  weight  of  evi- 
dence was  for  them  entirely.  Every  juror  of 
average  Intelligence  knows  this,  without  be- 


ing so  instructed,  and  also  knows  that  he 
can  believe  or  disbelieve  any  witness.  When 
one  on  trial  for  a  crime  becomes  a  witness 
and  is,  by  the  Instruction  of  the  court,  placed 
on  the  same  basis  as  other  witnesses,  he  has 
received  all  the  protection  in  this  regard 
which  the  law  gives  him.  The  same  rules  of 
evidence  apply  to  him  as  to  others,  and  the 
practice  of  calling  special  attention  to  one 
witness  has  been  condemned."  It  will  be 
noted  that  even  this  opinion  was  based  upon 
the  ground  that  the  general  charge  as  to  the 
credibility  of  witnesses  sufficiently  covered 
the  request  No  instructions  were  given  in 
the  instant  case  as  to  the  weight  to  be  given 
to  the  testimony  of  witnesses  generally. 

[7]  The  other  errors  complained  of  relate 
to  the  charge  of  the  court;  and,  while  the 
learned  Judge  did  not  follow  the  language  of 
the  written  requests,  he  covered  them  suffi- 
ciently in  his  general  charge.  People  v. 
Swartz,  118  Mich.  292,  76  N.  W.  491;  People 
V.  Qulmby,  134  Mich.  625,  96  N.  W.  1061. 

For  the  reasons  stated,  the  conviction  is 
set  aside  and  a  new  trial  granted.  The  re- 
spondent will  be  delivered  to  the  custody 
of  the  sheriff  of  Wayne  county. 


FORD  V.  CHICAGO,  E.  I.  &  P.  RX.  CO. 

(Supreme  Court  of  Minnesota.    Oct  S,  1913.) 

(8ytlaiu$  ty  th«  Court.) 

1.  COMMEBCE  (g{  6,  10*)— LrABILITT  FOB  LOSS 
OF   IRTEBSTATB    HHIPinENT— IiAWB    OF    STATE 

AS  Rules  of  Decision— Coumon  Law. 
Under  the  commerce  clause  of  the  federal 
Constitution  Congress  may  regulate  the  con- 
tract between  the  carrier  and  shipper  aa  to  lia- 
bility for  loss  in  interstate  shipments.  Until 
legislation  by  Congress  the  extent  of  the  liabili- 
ty is  determined  by  the  application  of  common- 
law  principles,  or  by  the  public  policy  of  the 
particular  state,  or  it  may  be  fixed  by  statute. 

[Qd.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {{  8,  6,  8;  Dec.  Dig.  gS  6,  10.*] 

2.  CoMUEBOE  (I  8*)— Reoulation  of  Inteb- 

8TATB    COUMKBCK— EXEBCISE    OF    POWEB     BT 
CONQBESS. 

By  the  Hepburn  Act  of  June  29,  1906  (34 
Stat  584,  c.  35§1  [C.  S.  Comp.  St  Supp.  1911, 
p.  1288])^  Congress  exercised  its  authority  to 
regulate  mterstate  shipments  and  the  power  of 
the  state  was  at  an  end. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  I  6 ;  Dec.  Dig.  (  8.»] 

3.  Cabbiebs  (8  30*)— Intebstate  Shipments 
-Schedules  Filed  with  Intebstate  Com- 
meboe  Commission. 

The  schedules  of  fares  and  charges  and  the 
regulations  filed  with  the  Interstate  Commerce 
Commission  by  the  carrier  pursuant  to  the  pro- 
visions of  the  Hepburn  Act  (34  Stat.  584,  c. 
3691  [U.  S.  Comp.  St.  Supp.  1911,  p.  1288])  are 
controlling  between  the  carrier  and  the  shipper. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  g  81;  Dec.  Dig.  S  30.*] 

4.  Cabbiebs  (g  405*)— Intebstate  Commebcb 
—Schedules  Filed  with  Intebstate  Com- 
mebcb Commission. 

The  schedule  of  fares  and  charges  and  bag- 
gage regulations  filed  by  the  carrier  with  the 
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Interstate  Commerce  CommisBion  fixing  the  lim- 
it of  liability  for  loss  of  baggage  bind  the  car- 
rier and  passenger  in  interstate  transportation. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |{  1544-1549 ;  Dec  Dig.  i  405.*] 

Hallam,  J.,  dissenting. 

Appeal  from  Municipal  Court  of  Minne- 
apolis ;  C;  L.  Smith,  Judge. 

Action  by  Frank  M.  Ford  against  the 
Chicago,  Roclt  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Lind,  Ueland  &  Jerome,  of  Minneapolis,  for 
appellant  Heniy  W.  Volk,  of  Minneapolis, 
for  respondent 

DIBELL,  C.  This  is  an  appeal  by  the  de- 
fendant from  an  order  of  the  municipal  court 
of  Minneapolis,  denying  its  motion  for  a  new 
trial.  The  action  was  brought  to  recover  the 
value  of  baggage  lost  in  interstate  transpor- 
tation. 

On  SepteiAber  20, 1911,  the  plaintiff  bought 
a  ticket  at  Colby,  Kan.,  over  the  defendant 
road  to  Albert  Lea,  Minn.  He  received  a 
baggage  check,  designated  on  one  side  as  a 
local  duplicate  check  from  Colby  to  Albert 
Lea,  and  on  the  reverse  was  the  following: 
"Notice  to  Passengers.  This  company  will 
not  be  responsible  for  loss  or  damages  in  any 
sum  over  $100  for  legal  baggage  which  con- 
sists of  wearing  apparel,  and  such  personal 
effects  of  passengers,  as  may  be  necessary  for 
the  Journey." 

The  defendant  had  at  the  time  on  file  with 
the  Interstate  Commerce  Commission  sched- 
ules of  passenger  fares  and  charges,  and  bag- 
gage regulations,  which  stated  that  "150 
pounds  of  baggage  not  exceeding  $100  In  value 
will  be  checked  without  charge  for  each  adult 
passenger,"  and  which  also  contained  this  pro- 
vision: "IJnless  a  greater  sum  Is  declared  by 
the  passenger  and  charges  paid  for  increased 
valuation  at  time  of  delivery  to  carrier,  the 
value  of  baggage  belonging  to  or  checked  for 
an  adult  passengei:  nhall  be  deemed  and 
agreed  to  be  not  in  excess  of  $100.  •  •  • 
If  passenger  at  time  of  checking  baggage  de- 
clares a  greater  value  than  $100,  »  ♦  • 
each  $100  in  value  or  fraction  thereof  above 
such  allowajice  will  be  charged  for  at  10  per 
cent  of  the  excess  baggage  rate  per  100 
pounds.  «  •  ♦  Charges  for  declared  ex- 
cess valuation  must  be  prepaid  and  collection 
must  be  made  In  cash." 

The  plaintiff  was  not  informed  of  the 
sohednles,  nor  was  bis  attention  called  to  the 
limitation  of  liability  on  the  ba^age  check, 
nor  was  the  question  of  value  mentioned. 
The  case  was  submitted  to  the  Jury  under 
instructions  which  permitted  the  plaintiff  to 
recover  the  full  value  of  his  baggage,  unless 
be  In  fact  consented  to  the  limitation,  and 
which  gave  no  further  effect  to  the  schedules 
nnd  rates  filed.  As  applicable  to  an  intra- 
state carriage  the  instructions  were  correct 


under  our  decisions.  DnnneU,  Minn.  Dig.  H 
1312-1319.    The  verdict  was  for  $175. 

[1]  1.  Under  the  commerce  clause  of  the 
federal  Constitution  Congress  has  constlta- 
tional  power  to  regulate  contracts  between 
the  carrier  and  shipper  In  interstate  ship- 
ments with  respect  to  liability  for  loss  or 
damage  to  property  carried.  Without  legis- 
lation by  Congress  the  liability  is  that  fixed 
by  the  general  common  law,  or  that  deter- 
mined by  the  public  policy  of  the  particnl&r 
state,  or  that  fixed  by  the  statute  law  of 
the  stata    Adams  Express  Co.  r.  Croninger, 

226  U.  S.  491,  33  Sup.  Ct  148,  67  L.  Ed.  314; 
Hart  V.  Pennsylvania  Railroad,  112  U.  S.  331, 
6  Sup.  Ct  151,  28  L.  Ed.  717;  Pennsylvania 
Railroad  v.  Hughes,  191  U.  S.  477,  24  Sup.  Ct 
132,  48  L.  Ed.  268;  Chicago,  etc.,  R.  Co.  t. 
Solan,  169  U.  S.  133,  18  Sup.  Ct  289,  42  !<. 
Ed.  688. 

[2]  2.  By  the  Hepburn  Act  of  Jane  29, 
1906  (34  Stat.  584,  c  3591  [U.  S.  Comp.  St 
Supp.  1911,  p.  1288]),  Congress  took  exclusive 
possession  of  the  subject  of  interstate  com- 
merce. When  Congress  exercised  the  author^ 
ity  delegated  it  by  the  Constitution,  the  pow- 
er of  the  state  to  regulate  interstate  ship- 
ments, either  by  direct  legislation  or  by  the 
application  of  common-law  principles,  was  at 
an  end.  Adams  Express  Co.  v.  Croninger,  226 
U.  S.  491,  33  Sup.  Ct  148,  67  L,  Ed.  314; 
Missouri,  Kansas,  etc.,  R.  Co.  v.  Harriman, 

227  U.  S.  657,  33  Sup.  Ct  3t)7,  67  L.  Ed.  690: 
Kansas  City,  etc.,  R.  Co.  v.  Carl,  227  D.  S. 
639,  33  Sup.  Ct  891,  67  L.  Ed.  683;  WeUs 
Fargo  &  Co.  v.  Nelman-Marcus  Co.,  227  U.  S. 
469,  33  Sup.  Ct  267,  57  L.  Ed.  600;  Chicago, 
etc.,  R.  Co.  v.  Hardwick  Co.,  226  U.  S.  426, 
33  Sup.  Ct  174,  57  L.  Ed.  284;  St  Louis,  etc.. 
R.  Co.  V.  Edwards,  227  U.  S.  265,  33  Sup.  Ct 
202,  57  L.  Ed.  506. 

In  the  Croninger  Case  the  court,  in  refer- 
ring to  the  Carmack  amendment  hereinafter 
quoted,  said:  "That  the  legislation  supeiv 
sedes  all  the  regulations  and  policies  of  a 
particular  state  upon  the  same  subject  re- 
sults from  its  general  character.  It  em- 
braces the  subject  of  the  liability  of  the  car^ 
rler  under  a  bill  of  lading  which  he  must 
issue  and  limits  his  power  to  exempt  himself 
by  rule,  regulation  or  contract  Almost 
every  detail  of  the  subject  Is  covered  so  com- 
pletely that  there  can  be  no  rational  doubt 
but  that  Congress  intended  to  take  possession 
of  the  subject  and  supersede  all  state  regu- 
lation with  reference  to  it  Only  the  silence 
of  Congress  authorized  the  exercise  of  the 
police  power  of  the  state  upon  the  subject  of 
such  contracts.  But  when  Congress  acted 
in  such  a  wiy  as  to  manifest  a  purpose  to 
exercise  its  conceded  authority,  the  regulat- 
ing power  of  the  state  ceased  to  exist" 

[3]  3.  By  section  6  of  the  Hepburn  Act  (34 
Stat  684,  c  3691)  it  is  provided:  "That 
every  common  carrier  subject  to  the  provi- 
sions of  this  act  shall  file  with  the  Oommis- 
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sion  created  by  this  act  and  print  and  keep 
open  to  the  public  Inspection  schednles  show- 
ing all  the  rates,  fares,  and  charges  for  trans- 
portation between  different  points  on  its  own 
ronte;  •  •  •  The  schednles  printed  as 
aforesaid  by  any  such  common  carrier  shall 
plainly  state  the  places  between  which  prop- 
erty and  passengers  will  be  carried,  and  shall 
contain  the  classification  of  freight  in  force, 
and  shall  also  state  separately  all  terminal 
charges,  storage  charges,  icing  charges,  and 
all  other  charges  which  the  Commission  may 
require,  all  prlTlleges  or  facilities  granted  or 
allowed  and  any  rules  or  regulations  which 
In  any  wise  change,  affect,  or  determine  any 
part  or  the  aggregate  of  such  aforesaid  rates, 
fares,  and  charges,  or  the  value  of  the  serv- 
ice rendered  to  the  passenger,  shipper, 
or  consignee.  •  •  .  •  No  carrier,  unless 
otherwise  provided  by  this  act,  shall  engage 
or  participate  in  the  transportation  of  pas- 
sengers or  property,  as  defined  in  this  acti 
unless  the  rates,  fares,  and  charges  upon 
which  the  same  are  transported  by  said  car- 
rier have  been  filed  and  published  In  ac- 
cordance with  the  provisions  of-  this  act ;  nor 
shall  any  carrier  charge  or  demand  or  collect 
or  receive  a  greater  or  less  or  different  com- 
pensation for  such  transportation  of  pas- 
sengers or  property,  or  for  any  service  in 
connection  therewith,  between  the  points 
named  in  such  tariffs  than  the  rates,  fares, 
and  charges  which  are  specified  In  the  tariff 
filed  and  in  effect  at  the  time ;  nor  shall  any 
carrier  refund  or  remit  it  any  manner  or 
by  any  device  any  portion  of  the  rates,  fares, 
and  charges  so  specified,  nor  extend  to  any 
shipper  or  person  any  privileges  or  facilities 
in  the  transportation  of  passengers  or  prop- 
erty, except  such  as  are  specified  in  such 
tariffs." 

Section  20,  often  referred  to  as  the  Car- 
mack  amendment,  provides  as  follows: 
"That  any  common  carrier,  railroad,  or 
transportation  company  receiving  property 
for  transportation  from  a  point  in  one  state 
to  a  point  in  another  state  shall  issue  a  re- 
ceipt or  bill  of  lading  therefor  and  shall 
be  liable  to  the  lawful  holder  thereof  for  any 
loss,  damage,  or  Injury  to  such  property 
caused  by  it  or  by  any  common. carrier,  rail- 
road, or  transportation  company  to  which 
such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass, 
and  no  contract,  receipt,  rule,  or  regulation 
shall  exempt  such  common  carrier,  railroad, 
or  transportation  company  from  the  liability 
hereby  imposed." 

The  rates  filed  with  the  Interstate  Com- 
merce Commission  and  published  and  posted 
are  binding  upon  shipper  and  carrier.  The 
Supreme  Court  of  the  United  States  steadily 
adheres  to  the  proposition  that  the  published 
and  filed  rates  are  controlling. 

In  Adams  Express  Co.  v.  Croninger,  226  U. 
S.  491,  33  Sup.  Ct  148,  67  L.  Ed.  314,  where 
there  was  Involved  a  limitation  of  liability 


based  on  carriage  rates,  the  court  said:  "To 
hold  that  the  liability  therein  declared  may 
be  increased  or  diminished  by  local  regula- 
tion or  local  views  of  public  policy  will  either 
make  the  provision  less  than  supreme  or  in- 
dicate that  Congress  has  not  shown  a  purpose 
to  take  possession  of  the  subject  The  first 
would  be  unthinkable  and  the  latter  would 
be  to  revert  to  the  unceriaintles  and  di- 
versities of  rulings  which  led  to  the  amend- 
ment." 

In  Kansas  Qty,  eta,  R.  Co.  v.  Carl,  227 
n.  S.  639,  S3  Sup.  Ct  301,  67  L.  Ed.  683, 
involving  a  case  of  valuation  to  adjust  the 
rate,  the  court  said:  "The  valuation  the 
shipper  declares  determines  the  legal  rate 
where  there  are  two  rates  based  upon  valua- 
tion. He  must  take  notice  of  the  rate  ap- 
plicable, and  actual  want  of  knowledge  is  no 
excuse.  The  rate,  when  made  out  and  filed, 
is  notice,  and  its  effect  is  not  lost,  although  it 
is  not  actually  posted  in  the  station.  *  •  • 
The  lawful  rate  is  that  which  the  carrier 
must  exact  and  that  which  the  shipper  must 
pay.  The  shipper's  knowledge  of  the  lawful 
ratf  is  conclusively  presumed,  and  the  car- 
rier may  not  be  required  to  surrender  the 
goods  carried  upon  the  payment  of  the  rate 
paid,  if  that  was  less  than  the  lawful  rate^ 
until   the   full   legal    rate   has   been    paid. 

•  •  •  Nor  is  the  carrier  Uable  for  dam- 
ages resulting  from  a  mistake  in  quoting  a 
rate    less    than    the    full    published    rate. 

•  •  •  Nor  can  a  carrier  legally  contract 
with  a  particular  shipper  for  an  unusual 
service  unless  be  make  and  publish  a  rate 
for  such  service  equally  open  to  all.  •  •  • 
T»  the  extent  that  such  limitations  of  liabil- 
ity are  not  forbidden  by  law,  they  become, 
when  filed,  a  part  of  the  rate." 

In  Missouri,  K.  &  T.  R.  Co.  v.  Harriman 
227  TJ.  S.  657,  33  Sup.  Ct  397,  67  L.  Ed.  690, 
involving  a  limitation  of  liability,  the  court 
said:  "When  the  carrier  graduates  its  rates 
by  value,  and  has  filed  Its  tariffs  showing  two 
rates  applicable  to  a  particular  c6mmodity 
or  class  of  articles,  based  upon  a  difference 
in  valuation,  the  shipper  must  take  notice, 
for  the  valuation  automatically  determines 
which  of  the  rates  is  the  lawful  rate."     ' 

In  Wells,  Fargo  A  Co.  v.  Nleman-Marcus 
Co.,  227  U.  a  469,  33  Sup.  Ct.  267,  57  L.  Kd. 
600,  where  a  shipper  accepted  a  receipt,  but 
did  not  value  the  shipment,  and  was  not 
askM  its  value,  the  court  said:  "But  the 
shipper,  in  accepting  the  receipt  reciting 
that  the  company  'is  not  to  be  held  liable 
beyond  the  sum  of  $50,  at  not  exceeding 
which  sum  said  property  is  hereby  valued, 
unless  a  different  value  is  hereinabove  stat- 
ed,' did  declare  and  represent  that  the  value 
did  not  exceed  that  sum,  and  did  obtain  a 
rate  which  he  is  to  be  assumed  to  have 
known  was  based  upon  that  as  the  actual  val- 
ue. There  is  no  substantial  distinction  be- 
tween a  value  stated  upon  inquiry,  and  one 
agreed  upon  or  declared  voluntarily.     The 
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rate  of  freight  was  based  npon  the  valuation 
thus  fixed,  and  the  liability  should  not  ex- 
ceed the  amount  so  made  the  rate  basis." 

Every  charge  for  service  Incident  to  the 
shipment  must  be  stated  In  the  schedules, 
and  carrier  and  shipper  are  bound  thereby. 
There  can  be  no  deviation. 

The  Inconslstendes  and  diversities  of  rul- 
ings in  state  and  federal  courts  Influenced 
Congress  In  establishing  uniformity  and  cer- 
tainty of  obllgaOon  and  llablUty.  The  fol- 
lowing language  of  the  court  in  Southern 
Pacific  Co.  V.  Crenshaw,  6  Ga.  App.  675,  63 
S.  E.  865,  is  approved  in  the  Cronlnger  Case 
as  descriptive  of  the  situation  before  the 
final  action  of  Congress:  "Some  states  al- 
lowed carriers  to  exempt  themselves  from 
all  or  a  part  of  the  common-law  liability,  by 
rule,  regulation,  or  contract;  others  did  not 
The  federal  courts  sitting  in  the  various 
states  were  following  the  local  rule,  a  carri- 
er being  held  liable  in  one  court  when  under 
the  same  state  of  facts  he  would  be  exempt 
from  liability  in  another;  hence  this  branch 
of  Interstate  commerce  was  being  subjected 
to  such  a  diversity  of  legislative  and  Judi- 
cial holding  that  it  was  practically  impossible 
for  a  shipper  engaged  In  a  business  that  ex- 
tended beyond  the  confines  of  his  own  state, 
or  for  a  carrier  whose  lines  were  extensive, 
to  know  without  considerable  Investigation 
and  trouble,  and  even  then  oftentimes  with 
but  little  certainty,  what  would  be  the  carri- 
er's actual  responsibility  as  to  goods  delivered 
to  it  for  transportation  from  one  state  to  an- 
other. The  congressional  action  has  made  an 
end  to  this  diversity ;  for  the  national  law  is 
paramount,  and  supersedes  all  state  laws'as 
to  the  rights  and  liabilities  and  exemptions 
created  by  such  transactions.  This  was 
doubtless  the  purpose  of  the  law;  and  this 
purpose  will  be  effectuated,  and  not  Impaired 
or  destroyed  by  the  state  court's  obeying  and 
enforcing  the  provisions  of  the  federal  statute 
where  applicable  to  the  fact  in  such  cases  as 
shall  come  before  them." 

There  may  be  in  the  cases  an  occasional 
reversion  to  phraseology  appropriately  de- 
scriptive of  the  legal  liability  of  carrier  to 
shipper  as  it  was  prior  to  the  Hepburn  Act 
Still  there  is  a  st'eady  adherence  to  the  prop- 
osition that  the  rates  filed  with  the  Com- 
mission are  law  to  carrier  and  shipper. 

[4]  4.  The  remaining  question  is  whether 
the  schedule  of  fares  and  charges  and  the 
baggage  regulations  filed  by  the  carrier  vrlth 
the  Interstate  Commerce  Commission  bind 
the  carrier  and  passenger  as  the  freight 
schedules  bind  the  carrier  and  shipper. 

The  rules  of  the  Interstate  Commerce  Com- 
mission under  which  the  schedules  and  pro- 
visions relative  to  passenger  tariffs  and  bag- 
gage are  filed  contain  the  following:  "These 
rules  shall  include  the  general  rules  govern- 
ing stop-over  privileges  and  the  general  bag- 
gage regulations,  and  also  schedules  of  ex- 
cess-baggage rates,  unless  such  excess-bag- 


gage rates  are  shown  in  tariff  in  connection 
with  the  fares."    Tariff  Circular,  16-A,  34. 

In  Hooker  v.  Boston  &  Maine  B.  Co.,  209 
Mass.  688,  95  N.  E.  945,  Ann.  Cas.  1912B,  669, 
the  Supreme  Judicial  Court  of  Massachusetts 
held  that  the  Umltaaon  of  liability  tor  the 
loss  of  baggage  transported  without  extra 
charge  was  not  a  part  of  the  passenger  rate 
or  tariff,  but  an  incident  subsidiary  to  the 
main  matter  of  fare.  The  holding  is  based  to 
a  considerable  extent  upon  Pennsylvania 
Ballroad  v.  Hughes,  191  U.  S.  477,  24  Sup.  Ct 
132,  48  li.  Ed.  268,  decided  prior  to  the  Hep- 
bum  Act,  and  which  does  not  state  the  law  as 
it  now  is  relative  to  the  liability  for  loss 
or  damage  in  Interstate  shipments. 

The  Interstate  Commerce  Commission  by 
requiring  the  filing  of  baggage  rates  and  pro- 
visions relative  thereto  construes  the  act  to 
Include  baggage. 

The  Interstate  commerce  act  refers  to  Inter- 
state transportation  of  passengers  as  well 
as  to  interstate  transportation  of  freight 
The  same  general  policy  applies. 

We  hold  that  the  provisions  relative  to 
liability  as  to  baggage  and  charges  for  ex- 
cess baggage  bind  the  carrier  and  passenger 
in  the  same  way  as  the  schedules  of  freight 
tariffs  bind  the  carrier  and  shipper.  And, 
following  what  we  understand  to  be  the  effect 
of  the  decisions  of  the  Supreme  Court  of  the 
United  States,  we  hold  that  there  was  a 
valid  limitation  of  liability  for  loss  of  the 
plaintiff's  baggaga 

The  result  of  the  reversal  is  a  new  triaL 
It  seems,  however,  that  there  is  no  substan- 
tial controversy  over  the  rights  of  the  plain- 
tiff to  Judgment  for  $100,  and  Interest  and 
costs  in  the  lower  court;  and  it  is  not  to  be 
supi)osed  that  the  parties  will  be  put  to  the 
expense  of  a  new  trial. 

Order  reversed. 

HALLAM,  J.  I  cannot  concur  in  the  fore- 
going opinion. '  It  has  been  held  in  a  long 
line  of  cases  in  this  state  that  a  common 
carrier  may  by  contract  limit  the  amount  of 
its  liability  for  negligent  loss  of  goods  shipped, 
but  that  In  order  to  uphold  such  a  contract 
it  must  appear  that  the  value  fixed  was  in- 
tended as  a  basis  for  determining  the  freight 
charges  and  the  carrier's  responsibility,  and 
that  the  contract  was  entered  into  in  good 
faith.  It  was  held  that  the  language  of  the 
contract  does  not  control,  that  it  is  valid 
only  when  entered  into  fairly  and  under- 
standingly  for  the  purpose  stated,  and  that 
the  question  whether  It  was  so  entered  into 
must  be  determined,  not  alone  from  the  con- 
tract itself,  but  from  the  facts  surrounding 
its  execution.  O'Malley  v.  G.  N.  By.  Co.,  86 
Minn.  380,  00  N.  W.  074;  Ostroot  v.  N.  P. 
By.  Co.,  Ill  Minn.  604,  127  N.  W.177;  O'Con- 
nor V.  G.  N.  By.  Co.,  118  Minn.  223,  136  N. 
W.  743.  These  cases,  to  the  extent  that  they 
permit  a  declared  valuation  to  be  over- 
thrown by  evidence  aliunde  the  contract,  are 
ondoubtedly  ov^riil^^  by  recent  dedsiona  of 
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the  Snpreme  Court  of  the  United  States.  K. 
C.  So.  By.  Co.  V.  Carl,  227  U.  S.  839,  33  Sup. 
Ct  391, 57  li.  Ed.  683;  M.,  K.  4  T.  Ry.  Co.  v. 
Harrlman,  227  U.  S.  «>57,  38  Sup.  Ct  387,  67 
L.Ed.  68a 

It  has  not,  however,  been  held  by  that 
court  that,  under  the  federal  letrlslatlon,  a 
carrier  may  limit  Its  liability  for  Its  own 
DegUgence  without  either  a  contract  or  acts 
constituting  an  estoppel.  In  Missouri,  Kan- 
sas &  Texas  Ry.  Co.  t.  Harrlman,  227  U.  S. 
657,  33  Sup.  Ct  397,  67  L.  Ed.  690,  the  latest 
case  on  the  subject  It  was  said :  "The  liabil- 
ity Imposed  by  tbe  statute  Is  the  liability 
Imposed  by  the  common  law  upon  a  conv- 
mon  carrier,  and  may  be  limited  or  qualified 
by  special  contract  with  the  shipper,  provided 
tbe  limitation  or  qualification  be  just  and 
reasonable,  and  does  not  exempt  from  loss  or 
responslblli^  due  to  negligence^"  227  U.  8. 
672,  33  Sup.  Ct  401  (67  h.  Ed.  680).  Also 
that:  "The  ground  upon  which  the  shipper 
la  limited  to  the  valuation  declared  is  that 
of  estoppel,  and  presupposes  the  valuation 
to  be  one  made  for  the  purpose  of  applying 
the  lower  of  two  rates  based  upon  the  value. 
•  •  •  »  227  U.  S.  668,  33  Sup.  Ct  309  (67 
L.  Ed.  680).  The  Interstate  Commerce  Com- 
mission, speaking  on  the  subject,  has  said: 
"C^n  It  possibly  be  argued  that  when  a  car- 
rier has  arbitrarily  placed  in  its  bill  of  lad- 
ing a  stipulation  limiting  the  amount  of  Its 
liability,  regardless  of  the  actual  value  of 
the  property.  It  may  claim  the  benefit  of  an 
estoppel?  Obviously  not  *  *  •  The  cas- 
es which  take  cognizance  of  this  funda- 
mental difference  in  principle  are  numerous 
and  well  considered."  Released  Rates,  13, 
Interst  Com.  Com'n  R.  650,  554,  556.  In 
this  case  the  baggage  check  contains  simply 
tbe  arbitrary  statement  that  "this  company 
will  not  be  responsible  for  loss  or  damage  In 
any  sufii  over  $100,  for  legal  baggage." 
There  Is  no  semblance  of  a  contract  here. 
Nor  do  these  facts  give  rise  to  an  estoppel. 

A  shipper  may  be  liable  for  rebating  If  he 
accept  a  less  rate  than  the  published  rate, 
even  though  he  do  so  Innocently  and  in  Igno- 
rance of  the  true  rate;  but  it  has  never  been 
held  that  the  diminution  of  his  claim  for 
damages  In  case  of  loss  Is  one  of  the  penal- 
ties Imposed  on  the  shipper  In  such  cases. 


ROTZIEN-FUBBER  LUMBER  CO.  T. 
FRANSON  et  aL 

(Snpreme  Court  of  Minnesota.    Oct  8,  1913.) 
CffyJIaftiM  &v  the  COvrt.) 

1.  CORTBACTS    (I    lO*)— MUTTTALITY. 

Contract  for  sale  of  lumber  sustained  as 
against  an  objection  for  want  of  mutuality, 
though  there  was  no  express  undertaking  on  tlie 

Sart  of  the  seller  te  sell ;   such  undertaking  be- 
ig  sufficiently  implied  from  the  express  terms. 
[Ed.   Note.— For  other   cases,   see  Contracts, 
Cent  Dig.  §}  21-40 ;    Dec  Dig.  §  10.»] 


2.  PiXADiRG    ({{   34,    428*)— Objections   to 

INTBODDCTION   OF  EVIDENCE. 

Complaint  in  action  for  breach  of  contracts 
for  sale  of  lumber  held  sufficient  as  against  an 
objection  to  the  introduction  of  evidence  there- 
under. 

[Ed.  Note.— For  other  cases,  sea  Pleading, 
Cent  Dig.  I§  5%,  66-74,  1433-1436 ;  Dec  Dig. 
K  34,  4i8.*] 

3.  Sales  (S§  87,  181*)— Evidence  ({  90*)- 
Construction  of  Contbact— Pqrfoshance 
— Bubden  of  Pboof. 

Ehridence  held  sufficient  to  sustain  the  ju- 
ry's finding  as  to  amount  of  lumber  covered  by 
the  contract  declared  on,  and  also  their  finding 
that  defendant  had  failed  to  deliver  it  as  agreed. 
[Ed.  Note. — For  other  cases,  see  Sales,  (3ent 
Dig.  II  239-247,  473-491,  1046;  Dec.  Dig.  fi 
87,  181:*  Evidence,  Cent  Dig.  {  112;  Dec 
Dig.  i  90.*] 

4.  Saijw  (I  413*)— Bbbaoh  of  Contbaot— De- 
fenses. 

Where  a-  contract  for  the  sale  of  all  the 
lumber  in  a  certain  lumber  yard  gave  the  seller 
the  privilege  of  reserving  an  indefinite  amount 
of  lumber  for  uSe  in  the  erection  of  a  certain 
building,  it  was  incumbent  upon  the  seller, 
when  sued  for  failure  to  deliver  as  agreed,  to 
plead  and  prove  the  facts  necessary  to  a  reduc- 
tion of  liability  in  consequence  of  the  exercise 
of  the  privilege  so'  reserved. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SI  1166-1169 ;   Dec  Dig.  |  413.*] 

6.  Sales  (SS  411,  417*)— Bbeach  by  Sblleb— 
Recovebt  of  Payments— Sufficienot  of 
Complaint— Evidence. 

Complaint  and  evidence  In  action  based 
upon  breach  of  a  contract  for  the  sale  of  lum- 
ber by  failure  to  deliver  as  agreed  held  suffi- 
cient to  sustain  a  recovery,  as  for  money  had 
and  received,  of  advance  payments  made  by  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
Dig.  |§  1161-1164,  1173;  Dec  Dig.  S|  411, 
417.*] 

6.  Sales  (8|  418,  421*)— Action  fob  Bbbaoh 
— Reooveby  of  Advances  on  Pbiok— In- 
stbuctions. 

Instruction  as  to  the  plaintifTs  right  to 
such  a  recovery  under  the  evidence  sustained 
as  against  a  contention  that  It  was  ambiguous 
and   misleading. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1174-1201.  1203;  Dec.  Dig.  {{  418. 
421.*] 

7.  No  Revebsiblb  E!bbob. 

Other  assignments  of  error  considered,  and 
held  to  present  ho  reversible  error. 

Appeal  from  District  Court  Hennepin 
County;   Charles  S.  Jelley,  Judge. 

Action  by  the  Rotzlen-Furber  Lumber  Com- 
pany against  Eric  Franson  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeals. 
Affirmed. 

R.  L.  Penney  and  A.  B.  Jackson,  both  of 
Minneapolis,  for  appellants.  George  S. 
Grimes  and  Gordon  Grimes,  both  of  Minne- 
apolis, for  respondent 

PHILIP  E.  BROWN,  J.  Appeal  by  defend- 
ants from  an  order  denying  their  alternative 
motion  for  judgment  or  a  new  trial  after 
verdict  for  plaintiff. 

Two  causes  of  action  are  declared,  predicat- 
ed respectively  upon  failure  to  deliver  lum- 
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ber  under  two  separate  written  contracts  of 
sale,  copies  of  which  were  incorporated  in  the 
complaint,  and  a  recovery  was  had  on  eacli. 
The  contract  involved  in  the  first  cause  of  ac- 
tion bears  date  November  29,  1909,  was  exe- 
cuted by  both  parties,  and  provides  that  the 
purchaser  agrees  to  buy  all  pine  and  spmce 
lumber  "now  in  the  yards  at  Ericsburg,  Minn., 
delivered  on  board  cars  at  the  last-mentioned 
place,  at  tlie  price  of  $20  for  1,000  feet,  in 
rough,  and  graded  as  follows,  to  wit:  No.  2 
and  better.  ♦  •  •  The  party  of  the  first 
part  agrees  to  resaw  all  the  two-inch  lumber 
as  ordered,  and  to  plane  all  the  lumber  as  di- 
rected by  the  second  party.  It  is  further  mu- 
tually agreed  that  the  price  for  resawlng  and 
planing  the  lumber  shall  be  in  accordance 
with  the  current  price  at  Minneapolis.  The 
party  of  the  first  part  also  lias  the  privi- 
lege to  take  out  the  order  for  the  schoolhouse 
to  be  built  at  Erlcsburg  this  winter."  The 
contract  constituting  the  foundation  of  the 
second  cause  of  action  bears  date  January  4, 
1910,  and  is  conditioned  for  the  sale  and  de- 
livery by  defendants,  as  firs^  parties,  to  plaln- 
tlfC,  of  all  the  No.  2  and  better  pine  and 
spruce  lumber  cut  by  the  first  parties  at  their 
mill  in  Erlcsburg  during  the  season  of  1910, 
to  run  at  least  60  per  cent  No.  1  and  better, 
and  40  per  cent  No.  2,  the  "lumber  to  be  grad- 
ed and  scaled  by  a  competent  scaler  and  grad- 
er, to  be  furnished  by  and  at  the  expense  of 
the  Rotzien-Furber  Lumber  Ck>mpany,  and 
that  said  scaling  and  grading  shall  be  made 
at  the  time  of  the  sawing  and  shipping  of  said 
lumber,  and  duplicate  scale  and  grade  sheets 
to  be  delivered  to  first  parties  at  th^r  mill 
office.  All  said  lumber  to  be  sawed  accord- 
'  Ing  to  the  written  Instructions"  of  plaintift 
"as  far  as  practical.  *  *  •  Parties  of  the 
first  part  further  agree  to  resaw  all  the  two- 
inch  lumber  as  ordered,  and  to  plane  all  the 
lumber  as  directed  in  writing  by  the  second 
party  from  time  to  time,"  at  the  current  Min- 
neapolis price  for  resawlng  and  planing.  The 
plaintiff  agreed  to  pay  defendants  $1,000  on 
execution  of  the  contract  and  $4,000  in  in- 
stallments prior  to  April  2,  1910,  one-half  of 
such  sum  to  apply  at  the  time  of  the  first 
shipment  of  lumber  cut  during  the  season  of 
1910,  the  remainder  "when  the  sawing  season 
is  closed,  or  on  or  about  the  1st  day  of  Octo- 
ber, 1910."  Defendants  reserved  the  privilege 
"of  taking  out  100,000  of  No.  2  and  better,  log 
run,  for  their  own  yards  or  private  use." 
The  contract  further  provided  that  defend- 
ants should  cut  and  saw,  and  have  ready  for 
scaling  and  grading  and  shipping,  all  of  the 
lumber  aa  soon  as  practicable  and  without 
unreasonable  delay. 

[1]  1.  The  contract  set  out  in  the  first  cause 
of  action  contains  no  express  undertaking  on 
the  part  of  the  seller  to  sell,  wherefore  it  is 
contended  that  it  is  unilateral  and  unenforce- 
able under  the  doctrine  of  Bailey  v.  Austrian, 
19  Minn.  635  (Gil.  465),  followed  in  Tar- 
box  r.  Gotzian.  20  Minn.  139  (Ga  122),  and 


Stensgaard  v.  Smith,  43  Minn.  11,  44  N.  W. 
669,  19  Am.  St  Rep.  205 ;  while  plaintiff  con- 
tends that  Minneapolis  BfiU  Co.  v.  Goodnow, 
40  Minn.  497,  42  N.  W.  366,  4  L.  R.  A.  202.  is 
controlling  to  the  contrary.  The  principle  de- 
terminatlTe  of  the  question  thus  raised,  stat- 
ed in  general  terms,  is  that,  if  from  the  terms 
of  the  contract  mutuality  of  engagement  is 
necessarily  implied,  a  binding  obligation  is 
created  thereby.  Minneapolis  MiU  Co.  t. 
Goodnow,  supra.  More  specifically,  as  ap- 
plied to  the  facts  of  this  case,  we  find  no  bet- 
ter statement  of  the  test  to  be  applied  than 
in  Hoffman  v.  Maffioli,  104  Wis.  630,  637,  80 
N.  W.  1032,  1036  (47  L.  R.  A.  427);  tbe  rule 
there  announced  being  deduced  from  oar  case 
last  above  cited,  together  with  other  antbor- 
ity,  and  being  as  follows:  "Whenever  the  ac- 
cepted proposition  or  contract  is  for  the  sale 
or  delivery  of  a  spedflc  article  or  number  of 
articles,  or  a  specific  amount  of  service  or  ma- 
terials, or  where,  by  the  terms  of  the  con- 
tract the  number  of  such  articles,  or  the 
amount  of  such  service  or  materials,  is  ascer- 
tainable, a  promise  of  the  other  party  may  be 
implied,  though  not  expressed  in  the  contract, 
and  hence  the  engagements  are  mutual."  The 
contract  under  consideration  obviously  comes 
within  this  rule,  and  Minneapolis  filill  Co.  v. 
Goodnow,  supra,  controls. 

[2]  2.  The  complaint  alleged  failure,  neg- 
lect and  refusal  to  deliver  the  quantity  of 
lumber  specified  in  the  first  contract  the  de- 
ficiency, and  value  exceeding  the  contract 
price.  The  second  cause  of  action  alleged 
payment  to  defendants  of  the  $5,000  specified 
in  the  contract  declared  on,  neglect  and  re- 
fusal to  deliver  the  lumber  called  for  there- 
by, except  to  the  amount  of  $344.34,  the  result- 
ing deficiency,  and  value  exceeding  the  con- 
tract price.  The  complaint  admitted  delivery 
of  lumber  under  the  first  contract  of  the 
agreed  price  of  $2,488.35,  and  a  total  recovery 
was  sought  as  for  a  balance  due  plaintiff  in 
the  sum  of  $4,777.  At  the  commencement  of 
ihe  trial,  defendants,  in  addition  to  the  claim 
of  lack  of  mutuality  already  disposed  of,  ob- 
jected to  the  introduction  of  any  evidence  un- 
der the  first  cause  of  action,  because  it  con- 
tained no  allegation  of  demand  and  none  of 
breach.  The  same  objection  was  made  to  the 
second  cause  of  action,  and  also  that  there 
was  no  allegation  concerning  any  cutting  of 
timber  by  defendants,  or  that  plaintiff  scaled 
or  graded  the  lumber  spedfled.  Tht-se  ob- 
jections were  overruled,  and  error  Is  assigned 
thereon. 

The  question  presented  is  not  whether  the 
complaint  is  technically  well  framed,  but 
whether  it  is  sufficient  as  against  the  ob- 
jections interposed  at  the  trial.  Tlie  right 
thus  to  question  the  pleading  undoubtedly 
exists;  but  where  a  complaint  is  thus  as- 
sailed every  reasonable  intendment  is  indulg- 
ed in  its  favor,  and  it  will  be  sustained  if  it 
contains  the  essential  facts  by  inference. 
Even  conclusions  of  law/^may  be  resorted  to 
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and  beld  saffideiit,  If  the  necessary  facts  may 
reasonably  be  Inferred  therefrom.  More- 
over, a  complaint  may  thus  be  sustained, 
though  It  might  have  been  held  Insufficient  on 
demurrer.  DunneU,  PL  H  742,  761;  Selbert 
T.  Minneapolis,  etc.,  B.  Co.,  68  Minn.  39,  61, 
59  N.  W.  822.    We  find  no  error  hera 

[3, 4]  3.  Defendants  contend  that  the  proof 
was  insufficient  to  establish  either  the  quanti- 
ty of  lumber  included  in  the  first  contract  or 
Its  breach.  We  hold  other^rise.  The  Jury 
were  warranted,  we  think,  in  finding  the 
amount  of  lumber  in  defendants'  yard  at 
Ericsbnrg  when  the  contract  was  executed, 
and  likewise  that  defendants  had  failed  to 
deliver  it  as  agreed.  If  it  be  conceded  that 
the  eridmce  i«  insufficient  to  establish  the 
quantity  of  lumber  used  in  the  Ericsburg 
schoolhouse,  defendants  are  In  no  position  to 
question  the  verdict  on  that  ground.  The 
reservation  of  the  lumber  for  the  erection  of 
this  building  was  a  mere  privilege  for  the 
benefit  of  defendants,  and  while  a  negative 
fact  must  be  proved  when  it  Is  an  essential. 
It  is  not  necessary  that  plaintifT  negative  pos- 
sible defenses  or  establish  matters  which 
would  more  properly  come  from  the  other 
dde.  Jones  v.  Ewing,  22  Minn.  157.  If  de- 
fendants desired  to  reduce  liability  in  conse- 
quence of  the  exercise  of  the  privilege  refer- 
red to,  they  should  have  pleaded  and  proved 
the  facts.  Necessarily  the  truth  of  the  mat- 
ter was  peculiarly  within  their  knowledge. 

[i]  4.  Becovery  cannot  be  sustained  under 
tbe  second  cause  of.  action,  unless  a  breach 
of  the  contract  was  established.  The  court 
charged  that  damages  could  not  be  recovered 
because  of  its  breach,  but  that  If  the  Jury 
found  that  defendants  received  the  $5,000 
advance  payment — It  was  undisputed  that 
they  did  receive  It — and  a  breach  of  the  con- 
tract had  been  shown,  plaintiff  was  entitled 
to  recover  such  sum,  less  tbe  amount  found 
due  defendants  for  lumber  delivered  under 
both  contracts,  as  for  money  had  -and  re- 
cdved.  Error  is  assigned  upon  this  instruc- 
tion because  of  the  insu^dency  of  both  com- 
plaint and  evidence  to  sustain  it.  It  is  also 
claimed  that  tbe  court  virtually  advised  the 
Jury  that  no  breach  of  the  contract  had  occur- 
red, and  yet  that  such  must  be  shown  to 
entitle  plaintiff  to  recover  its  money.  We 
think  it  is  clear  that  the  court  simply  told 
the  Jury  that  no  recovery  of  the  ditTerence 
between  the  contract  price  and  the  market 
value  at  the  time  of  failure  to  deliver  could 
be  had.  U  ambiguity  there  was,  It  was  in- 
cumbent upon  defendants  to  call  the  court's 
attention  to  it  We  are  unable  to  conclude 
that  the  Jury  were  misled  by  the  form  of  the 
kstmctlon. 

[i]  The  complaint  was  sufficient  to  war- 
rant a  recovery  as  for  money  had  and  receiv- 
ed. Proctor  y.  Stevens  Land  Co.,  94  Minn. 
181,  102  N.  W.  395;  Todd  v.  Bettingen,  109 
Minn.  493,  124  N.  W.  443;   Dunnell,  Dig.  | 


6129.  The  serious  question  on  this  branch 
of  the  case  is  as  to  the  sufficiency  of  the  evl- 
den|e  to  establish  a  breach.  The  broad  fact 
stands  out,  however,  that  defendants  received 
the  advance  payment  and  have  never  deliv- 
ered lumber  therefor.  Taking  the  record  as 
a  whole,  it  sufficiently  appears  that  it  was 
understood  between  the  parties  that  defend- 
ants would  be  unable  to  fulfill  tbe  contract, 
and  that  at  best  plaintiff  would  receive  only 
a  part  of  the  lumber  paid  fonby  tbe  advance 
payment  B^rtbermore,  it  appears  that  de- 
fendants unreasonably  delayed  performance, 
and  Induced  the  belief  on  plalntifl"s  part  that 
they  would  be  unable  to  go  on  with  their  ob- 
ligation. No  ground  exists  for  permitting  de- 
fendants to  retain  plaintiff's  money,  in  tbe 
absence  of  bona  fide  effort  on  their  part  to 
perform,  and  the  settled  principles  underlying 
the  doctrine  of  recovery  for  money  had  and 
received  apply.  The  failure  of  the  record  to 
disclose  the  details  of  the  transactions  be- 
tween the  parties  with  greater  certainty  is 
largely  attributable  to  defendants'  failure  to 
produce  their  books  for  use  on  tbe  trlaL 

We  find  no  prejudice  to  defendants  in  the 
court's  action  in  permitting  the  Jury  to  al- 
low defendants  a  credit  for  the  lumber  actu- 
ally delivered  under  thfe  first  contract 

[7]  As  to  other  assignments  of  error  pre- 
sented, it  is  sufficient  to  say  that  they  have 
been  considered,  and  that  we  find  no  reversi- 
ble error. 

Order  affirmed. 


VUKMIROVICH  V.  NICKOtlCH  et  aL 
(Supreme  Court  of  Minnesota.    Oct  10,  1913.) 

(Bvllalut  (y  the  Court.) 

1.  EXECtlTOBS  AND  Administkators  (S  528*) 
— Administkatob's    Bond — Liability. 

The  surety  on  an  administrator's  bond,  ex- 
ecuted pursuant  to  Bev.  Laws  1905,  {  3809, 
la  liable  thereon,  where  the  principal  converts 
the  proceeds  of  a  settlement  of  Uie  cause  of 
action  given  by  section  450S  for  the  wrongful 
death  of  the  intestate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |i  2375-2394; 
Dec.  Dig.  i  52&*] 

2.  Executors  and  Aduinistbatorb  (i  537*) 
—Action  on  Administrator's  Bond— Par- 
ties. 

An  administrator  de  bonis  non  may  main- 
tain an  action  to  enforce  such  liability. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  K  2453,  2485- 
2581;   Dec.  Dig.  %  637.*] 

3.  SuFFicniNCT  at  Bvidknck  —  Convkbsion 
BY  Principal. 

Evidence  Md  to  sustain  tbe  trial  court's 
finding  that  defendant  surety  company's  prin- 
cipal was  guilty  of  such  a  conversion. 

Appeal  from  District  Court,  St  Louis 
County;    H.  A.  Dancer,  Judge. 

Action  by  Peter  Vukmirovlcb,  administra- 
tor, against  V.  D.  Nickolich  and  tbe  Mas- 
sachusetts Bonding  &  Insurance  Company. 
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From  an  order  denying  new  trial,  the  de- 
fendant company  appeals.    Affirmed. 

H.  W.  Lanners  and  0.  Ij.  Lewis,  boti  of 
Duluth,  and  Brown  &  Guesmer,  of  Minneap- 
olis, for  appellant  Wm.  A.  Watts  and 
Henry  F.  Greene,  both  of  Duluth,  for  re- 
spondent 

PHILIP  BJ.  BROWN,  J.  Action  by  an  ad- 
ministrator de  bonis  non  upon  his  predeces- 
sor's bond,  ez^uted  by  the  Massachusetts 
Bonding  &  Insurance  Company  as  surety,  to 
recover  moneys  received  by  the  administra- 
tor In  settlement  of  a  claim  for  the  death, 
by  wrongful  act,  of  the  Intestate,  and  al- 
leged to  have  been  converted  by  him.  The 
court,  after  trial  without  a  Jury,  found  for 
plaintiff,  and  ordered  Judgment  against  the 
principal  and  surety. .  The  company  appeal- 
ed from  an  order  denying  It  a  new  trial. 

[1]  1.  The  first  question  Involved  Is:  Is 
the  surety  on  an  administrator's  bond,  exe- 
cuted pursuant  to  R.  L.  1905,  |  3809,  liable 
thereon,  where  the  principal  converts  the 
proceeds  of  a  settlement  of  the  cause  of  ac- 
tion given  by  the  statute  (section  4503)  for 
causing  the  wrongful  death  of  the  Intestate? 
This  court  has  repeatedly  held  that  the 
cause  of  action  referred  to  Is  purely  stat- 
utory, and  primarily  enforceable  only  by 
the  personal  representative  of  the  deceased, 
to  whom,  however.  It  is  given  as  a  matter 
of  convenience,  the  recovery  being  no  part 
of  the  decedent's  estate,  In  the  strict  sense 
of  that  term,  but  Inuring  to  the  benefit  of 
the  surviving  spouse  and  next-  of  kin ;  that 
the  probate  court  has  neither  Jurisdiction 
over  the  action  nor  power  to  direct  the  dis- 
tribution of  its  proceeds,  which  rests  with 
the  district  court,  In  which  recovery  is  had ; 
and  that  with  respect  to  such  claim  the  ad- 
ministrator Is  an  officer  of  the  district  court, 
and  holds  the  proceeds  as  trustee  for  the 
statutory  beneficiaries.  Moreover,  since,  as 
we  have  also  held,  the  Jurisdiction  of  the 
district  court  rests,  not  upon  the  commence- 
ment of  an  action,  but  upon  the  statutory 
right  of  action,  the  rules  stated  apply  equal- 
ly where  settlement  is  made  by  the  adminis- 
trator without  action.  Also,  he  may  make 
such  settlement  without  the  beneficiaries' 
consent,  and  they  may  do  likewise  without 
his  consent 

Appellant  insists  that  these  propositions, 
together  with  the  constitutional  provision 
defining  the  Jurisdiction  of  our  probate 
courts,  deprive  the  latter  of  all  Jurisdic- 
tion and  control  over  matters  pertaining  to 
the  fund  resulting  Xrom  the  statutory  lia- 
bility, and  that  any  default  of  the  adminis- 
trator in  the  discharge  of  his  duties  with 
respect  to  such  claim  or  fund  constitutes  a 
breach  of  his  trust  in  the  district  court 
only,  against  which  his  bond  is  not  condi- 
tioned, and  hence  that  the  question-  pro- 
pounded must  be  answered  in  the  negative. 

Obviously  this  result  would  be  unfor- 
tunate; for,  so  far  aa  concerns  the  statutory 


claim  for  the  death  of  the  Intestate,  it  would 
render  purposeless  the  statutory  provision 
(R.  L.  1905,  I  3809)  requiring  an  adminis- 
trator, upon  appointment,  to  give  the  bond, 
with  sureties,  the  conditions  of  which  will 
be  recited  later,  and  also  the  surriving 
spouse  or  next  of  kin  might  be  left  lemedl- 
leas  In  case  a  financially  irresponsible  admin- 
istrator appropriated  the  entire  fund  real- 
ized from  the  claim.  Appellant,  while  so 
conceding,  Insists  that  the  result  indicated 
Is  attributable  to  legislative  Inaction,  and  In- 
evitable. Before  accepting  the  hypothesis 
advanced  and  its  consequences,  however,  it 
should  be  clear  that  such  Is  the  law,  which 
question  we  will  now  consider. 

B.  L.  1905,  S  3809,  previously  referred  to, 
requires  the  representative  in  all  cases  to 
execute,  before  entering  upon  the  duties  of 
his  trust,  a  bond  in  such  sum  as  the  pro- 
bate court  directs,  with  sufficient  sureties, 
conditioned  "for  the  fUthful  discharge  of 
all  the  duties  of  his  trust  according  to  law." 
It  is  worthy  of  note  that  the  Legislature 
has  made  no  express  exemption  of  death 
claims  or  moneys  received  thereon  from  the 
terms  of  the  bond.  In  1890,  this  court,  in 
Hutchins  v.  St  Paul,  etc.,  R.  Co.,  44  Minn. 
5,  46  N.  W.  79,  held,  upon  grounds  which 
have  since  remained  nnassailed,  and  are 
not  here  questioned,  that  the  probate  court 
had  Jurisdiction  to  appoint  an  administra- 
tor for  the  sole  purpose  of  enforcing  such  a 
claim;  the  intestate  there  having  been  a 
nonresident  without  property.  See,  also, 
Austro-Hungarian  Consul  v.  Westphal,  120 
Minn.  122,  143,  139  N.  W.  300.  And  it  must 
also  be  held  that  the  appointment  of  an  ad- 
ministrator and  the  requirement  of  a  bond 
to  protect  the  beneficiaries  are  so  correlated 
that  the  power  to  appoint  necessarily  im- 
plies the  legal  and  constitutional  right  to 
exact  the  bond. 

However,  we  may  concede  that  if  the  pro- 
bate court's  powers  ended  upon  appointment 
of  the  administrator  and  approval  of  Ills 
bond,  and  if  thereafter  the  administrator 
owed  no  duty,  the  nonperformance  of  which 
such  court  might  take  cognizance  of,  then 
no  breach  of  duty  has  been  established ;  yet. 
If  the  contrary  appears,  and  such  duty  not 
only  exists  but  has  necessarily  been  violat- 
ed by  the  conversion,  it  must  be  held  that 
there  has  beeii  no  "faithful  discharge  of  all 
the  duties  of  his  trust  according  to  law"  by 
the  administrator.  In  this  connection  it 
must  be  remembered  that  we  are  not  dealing 
with  the  powers  of  the  district  court  to 
make,  enforce,  and  punish  violations  of,  its 
orders  made  in  the  course  of  actions  pend- 
ing or  with  respect  to  moneys  received  un- 
der the  statute,  nor  with  their  evidentiary 
effect  when  presented  to  the  probate  court 
Statutory  bonds  must  be  construed  in  the 
light  of  the  statute  creating  the  obligations 
Intended  to  be  secured,  and  either  extended 
or  restricted  in  scope,  as  the  case  may  be,  to 
cases  contemplated   by   the  statute,   unless 
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Tloleoce  tbus  be  done  to  the  language  of  the 
bond.  Combs  ▼.  Jackaon,  69  lUnn.  386,  72 
N.  W.  666. 

The  terma  of  the  bond  In  the  present  case 
are  broad  enough  to  cover  all  violations  of 
duty  on  the  part  of  the  administrator ;  and, 
by  virtue  of  his  appointment  and  qualifica- 
tion the  obligation  devolved  upon  him,  in 
the  absence  of  settlement  by  the  benefici- 
aries, to  take  the  necessary  steps  to  realize 
upon  the  death  claim.  If  settlement  be  made 
without  action,  the  powers  of  the  district 
court  are  not  invoked,  except  for  the  pur- 
pose of  decreeing  the  respective  amounts  to 
be  awarded  the  beneficiaries  and  matters 
incident  thereto.  Thereafter  the  duty  de- 
volves upon  the  administrator  to  make  dis- 
tribution accordingly.  Unquestionably,  for 
failure  of  an  administrator  to  perform  his 
duties  in  these  regards,  the  probate  court 
may  remove  him,  and  even  after  he  has  com- 
plied with  the  orders  of  the  district  court 
he  remains  amenable  to  the  former,  and 
it  Is  still  incumbent  upon  him  to  establish 
such  fact  therein  upon  his  application  there- 
to for  discharge;  the  latter  being  a  branch 
of  the  probate  Jurisdiction.  The  probate 
court,  therefore,  is  not  divested  of  Jurisdic- 
tion until  after  the  performance  of  these 
functions,  and  until  then  the  administrator 
proceeds  equally  In  the  discharge  of  his 
trust  In  the  probate  as  in  the  district  court. 
This  conclusion  logically  foUows,  for  under 
Laws  1905,  c  332,  an  administrator  can- 
not obtain  an  order  in  the  probate  court 
discharging  him  and  bis  sureties  until  it 
appears  that  "he  has  In  all  things  well, 
faithfully  and  fully  administered  his  trust 
as  such  administrator" ;  and  if,  when  called 
upon  to  account  therein.  It  appears  that  he 
has  not  compiled  with  the  order  of  the  dis- 
trict court  respecting  the  proceeds  of  the 
death  claim,  it  cannot  be  said  that  he  has 
performed  tiie  duties  of  his  trust  Where, 
therefore,  it  appears  that  he  has  not  only 
failed  to  comply  with  tbe  order  of  the  dis- 
trict court,  but  has  actually  converted  the 
fund,  it  must  be  held  that  he  has  violated 
his  trust  See  Ooltra  v.  People,  53  111.  224 ; 
People  V.  Pacific  Surety  CJo.,  130  111.  App. 
502 ;  Glass  y.  Howell,  2  Lea  (70  Tenn.)  60. 
These  cases  reinforce  the  views  expressed, 
and  we  have  been  referred  to  no  authority 
to  tbe  contrary. 

[2]  2.  Appellant  contends  that,  if  there  is 
liability  on  the  bond  for  conversion  of  the 
fund,  tbe  administrator  de  bonis  non  had  no 
right  to  maintain  an  action  to  enforce  it, 
because  the  beneficiary  is  the  owner  of  the 
fund  and  the  real  party  in  interest  We 
do  not  consider  this  an  open  question.  Un- 
der our  statute  such  representative  has  the 
same  powers  as  the  original.  Balch  v.  Hoop- 
er, 32  Minn.  158,  20  N.  W.  124.  McAlplne  v. 
Kratka,  98  Minn.  151,  107  N.  W.  961.  Tbe 
purpose  of  this  administration  was  to  place 
moneys  in  the  hands  of  the  beneficiary  enti- 


tled thereto,  and  It  was  tb«  duty  of  tbe  ad- 
ministrator de  bonis  non  to  use  all  avail- 
able means  and  securities  to  obtain  for  her 
the  amount  awarded  by  the  district  court 
Modem  statutes,  including  our  own,,  au- 
thorize an  administrator  de  bonis  non  to 
demand  and  recover  from  his  predecessor, 
and  the  tatter's  sureties,  all  moneys  due  to 
parties  interested.  See  Balch  v.  Hooper, 
supra,  32  Minn.  160,  20  N.  W.  124.  See,  also, 
108  Am.  St  Rep.  424b. 

[S]  3.  The  trial  court's  finding  that  the 
administrator  wrongfully  converted  the 
money  received  on  the  settlement  of  the 
death  claim  and  ordered  by  the  district 
court  to  be  paid  to  the  beneficiary  Is  amply 
sustelned  by  the  evidence. 

Order  affirmed. 


HOWLBT  V.  aOOn  et  aL 
(Supreme  Court  of  Minnesota.    Oct  10,  1918.) 

(BvlUibut  Iv  the  Court.) 

1.  COUNTIZS  (I  91*)— AOTIOW  AaAINBI  COUR- 
TT  AXTDITOS— NEOUaENOB— DUTT  AS  TO  BR- 

TBT  or  Tax  Sai.e. 

Plaintiff,  a  nooresident  owner  of  real  es- 
tate in  this  state,  omitted  through  inadvertence 
and  forgetfnlness  to  pay  the  taxes  on  his  prop- 
erty for  the  last  half  of  tbe  year  1901.  Tbe 
property  was  sold  for  this  unpaid  tax  in  1903, 
the  time  for  redemption  expired,  and  in  an  ac- 
tion to  determine  adverse  claims  it  was  adjudg- 
ed that  the  certificate  holder  was  the  owner  of 
the  land  free  from  any  claim  of  defendant,  the 
present  plaintiff.  The  county  auditor  did  not, 
at  an^  time  after  such  tax  sale,  place  on  the 
tax  list  furnished  the  county  treasurer  ttie 
words  "Sold  for  taxeaf'  opposite  the  description 
of  plaintiff's  land,  nor  did  the  county  treasurer 
write  or  stamp  said  words  on  the  receipts  for 
taxes  paid  by  plaintiff  after  such  sale  and  be- 
fore the  time  to  redeem  expired.  Had  the 
words  "Sold  for  taxes"  been  written  or  stamp- 
ed on  such  receipts,  plaintiff  would  have  re- 
deemed from  such  sale.  Plaintiff  had  no  notice 
of  such  sale,  or  of  the  action  to  determine  ad- 
verse claims,  until  after  the  Judgment  therein 
was  entered.  The  eomplalnt  afleges  in  sub- 
stance the  foregoing  facts,  and  demands  of  de- 
fendants, the  county  auditor  and  treasurer, 
judgment  for  the  value  of  the  property.  It  is 
held: 

The  facts  pleaded  show  a  failure  by  tbe  coun- 
ty auditor  to  perform  a  dutr  imposed  upon  him 
by  R.  L.  1905,  {  876. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  S  120;   Dec.  Dig.  S  91.*] 

2.  Officers  (§  116*)— Counties  (|{  90,  91*)— 
minzstebial  dnxies  —  liability  —  taxa- 
TION. 

A  public  officer  is  liable  for  the  failure  or 
neglect  to  perform  a  duty  imposed  upon  him  by 
statute,  when  such  a  duty  is  a  ministerial  one, 
when  the  person  injured  is  one  to  whom  per- 
formance was  due,  and  when  the  failure  to  per- 
form is  the  proximate  cause  of  the  injury  sus- 
tained. The  duty  imposed  by  R.  L.  1906,  §  875 
on  the  auditor,  and  tbe  duty  imposed  by  R.  L. 
1906,  {  881,  on  the  treasurer,  are  ministerial 
duties,  and  plaintiff  was  one  to  whom  perform- 
ance of  such  duties  was  due. 

[Ed.  Note. — For  other  cases,  see  Officers, 
Cent.  Dig.  U  193,  194,  196 ;  Dec.  Dig.  J  116  ;• 
Counties,  Cent  Dig.  it  119,  120,  136,  136; 
Dec.  Dig.  Si  90,  91.*] 
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8.  CoTTNTiKS  (SI  90,  91*>— Negugenck  of  Or- 
noEBB— Damage— Pbozhcaie  Cause— Tax- 
ation. 

Thou(h  plaintiff  was  neeUfent  originally 
in  tailing  to  pay  the  tax,  the  failure  of  the  au- 
ditor to  place  the  words  "Sold  for  taxes"  on 
the  Bat  furniBhed  the  treasurer  was  the  proxi- 
mate cause  of  plaintiff's  loss.  Assuming  that 
the  treasurer  failed  to  perform  a  duty  imposed 
on  him  by  statute,  sudi  failure  was  a  proxi- 
mate cause  of  plaintiff's  loss. 

[Ed.  Note.— For  other  cases,  see  Ck>untie8, 
Cent.  Dig.  S$  119,  120,  135,  136;  Dec  Dig.  K 
90,  91.*] 

4.  IiIABILITT  OF  COUHTT  TrkASITBEB. 

Whether  the  treasurer,  in  failing  to  write 
or  stamp  the  words  "Sold  for  taxes"  on  the  tax 
receipts  furnished  plaintiff,  failed  to  perform  a 
statutory  duty,  if  the  lists  furnished  mm  by  the 
auditor  did  not  show  the  land  had  been  "Sold 
for  taxes,"  is  not  decided. 

5.  Pleadino  (§  198*)— Joinr  Deiiubbeb. 

The  complaint  states  a  cause  of  action  at 
least  as  against  the  defendant  auditor,  and  the 
joint  demurrer  of  both  defendants  was  properly 
overruled. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  U  461-463;   Dec.  Dig.  i  198.*] 

Appeal  from  District  Court,  Hoinepln 
County;  W.  C.  Leary,  Jadge. 

Action  by  Patrick  R.  Howley  against  Hugh 
R.  Scott  and  another.  From  an  order  over- 
ruling the  Joint  demurrer  of  both  defendants, 
they  appeaL    Affirmed. 

R.  S.  Wiggins,  of  Minneapolis,  for  appel- 
lanta  John  F.  Byers,  of  Minneapolis,  for 
respondent 

BUNN,  X  This  Is  an  appeal  by  defend- 
ants from  an  order  overruling  their  joint  de- 
murrer to  the  complaint  The  facts  alleged 
in  the  pleading  attacked  by  the  demurrer, 
are  as  follows: 

Defendant  Scott  was  the  auditor  of  Henne- 
pin county  from  January  1,  1901,  to  Decem- 
ber 31,  1910.  Defendant  Hanke  was  the 
treasurer  of  the  county  from  December  20, 
1904,  to  the  time  the  action  was  commenced. 
Plaintiff,  since  1889,  has  resided  In  the  state 
of  Washington,  and  has  owned  a  lot  in  Min- 
neapolis until  divested  of  his  title  as  herein- 
after set  forth.  From  1893  to  1908  It  was 
the  custom  of  plaintiff  to  write  to  the  treas- 
urer of  Hennepin  county  each  year  for  a 
statement  of  the  taxes  on  said  lot  for  the 
preceding  year,  to  receive  such  a  statement, 
to  forward  the  money  to  pay  such  taxes,  and 
to  receive  a  receipt  for  such  payment  In 
the  year  1902  plaintiff  received  from  the 
treasurer  a  statement  showing  one-half  of 
the  taxes  for  1901,  instead  of  the  whole  tax, 
as  had  heretofore  been  the  custom.  He  paid 
this  half  tax,  but  "through  mistake  and  over- 
sight failed  to  pay  the  other  half,  and  there- 
after wholly  forgot  about  said  tax."  In  May, 
1903,  the  land  was  sold  at  a  tax  sale  for  the 
unpaid  1901  tax,  and  was  "bid  in  by  the 
state."  There  being  no  redemption  from 
this  sale,  the  land  was  sold  in  1906  at  the  for- 
feited sale  to  Hicks  &  Co.  for  the  sum  of 


liaSL  Thereafter  HlckB  &  Co.  caused  notice 
of  expiration  of  redemption  to  be  served  by 
publication,  and  after  the  time  for  redemp- 
tion expired  brought  an  action  against  plain- 
tiff. The  summons  was  served  by  publica- 
tion, and  Judgment  by  default  entered,  ad- 
Judging  that  Hicks  &  Co.  was  the  owner  in 
fee  of  the  lapd  as  against  any  claim  of  plain- 
tiff. This  Judgment  was  entered  and  docket- 
ed In  December,  1907.  The  value  of  the  land 
at  this  date  was  $500.  Plaintiff  never  had 
any  notice  of  the  delinquency  of  the  taxes, 
of  either  of  the  tax  sales,  of  the  action,  or  of 
the  rendition  of  Judgment  therein,  until  Oc- 
tober, 190a 

Defendant  Scott,  who  had,  as  auditor, 
made  the  tax  sales  before  mentioned,  did  not 
at  any  time  during  any  of  the  years  follow- 
ing place  opposite  the  description  of  the 
property  upon  the  tax  lists  he  was  required 
by  law  to  make  out  and  deliver  to  the  treas- 
urer the  words  "Sold  for  taxes,"  as  he  was 
required  to  do  by  R.  L.  1905,  {  875. 

The  payments  of  taxes  for  the  years  1904, 
1905,  1906,  and  1907  were  made  by  plaintiff 
to  defendant  Hanke  as  treasurer  upon  state- 
ments of  such  taxes  made  by  said  defendant, 
and  plaintiff  received  a  number  of  receipts 
from  said  defendant  Said  defendant  did  not 
place  or  cause  to  be  placed  upon  said  tax 
statements  or  upon  any  of  said  tax  receipts 
so  Issued  by  him  to  plaintiff,  the  words  "Sold 
for  taxes,"  as  by  R.  L.  1905,  f  881,  he  is  re- 
quired to  do. 

It  defendants  had  not  tailed  and  neglected 
to  do  and  perform  their  said  statutory  duties, 
and  plaintiff  had  been  informed  by  them  in 
the  manner  required  by  said  statutes  or 
in  any  manner,  plaintiff  could  and  would 
-have  paid  the  said  taxes  for  which  said  land 
was  so  sold,  and  could  and  would  have  re- 
deemed it  at  the  aforesaid  tax  sale.  By  the 
neglect  and  failure  of  said  defendants  to 
perform  their  said  official  duties  plaintiff  has 
been  damaged  In  the  sum  of  $500.  Judgment 
is  asked  tor  said  sum,  with  interest  from 
December  19,  1907. 

[1]  1.  The  facts  pleaded,  if  true,  show  that 
the  auditor,  if  not  the  treasurer,  tailed  to 
perform  a  duty  imposed  upon  him  by  statute. 
R.  L.  1905,  §  875,  provides  that  the  auditor 
shall  make  out  the  tax  lists  to  correspond 
with  the  assessment  books  in  reference  to 
ownership  and  description  of  property,  and 
that  "opposite  each  description  which  has 
been  sold  for  taxes,  and  which  is  subject  to 
redemption  and  not  redeemed,  shall  be  placed 
the  words  'Sold  for  taxes.' "  By  section  878, 
the  auditor  is  required  to  deliver  these  lists 
to  the  county  treasurer  on  or  before  the  first 
Monday  in  January  in  each  year.  These 
lists  constitute  the  authority  for  the  treas- 
urer to  receive  and  collect  the  taxes  therein, 
levied. 

By  section  881,  the  treasurer,  upon  the  pay- 
ment of  any  tax,  is  required  to  give  to  the 
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l)er8on  paying  a  receipt  tberefor.  It  is  pro- 
vided tMt  "If  laud  has  been  sold  for  taxes 
either  to  a  purchaser  or  to  the  state,  and  the 
time  for  redemption  from  such  sale  has  not 
expired,  the  receipt  for  such  taxes  shall  have 
written  or  stamped  across  the  face,  'Sold  for 
taies.'" 

These  provisions  can  have  no  other  object 
than  to  give  the  property  owner,  who  had 
failed  or  neglected  for  any  reason  to  pay  his 
taxes  for  any  year,  notice,  before  the  right 
to  redeem  has  been  lost,  that  his  property 
has  been  sold  for  such  taxes.  He  may  gain 
tills  Information  by  an  examination  of  the 
tax  lists,  but  he  is  certain  to  acquire  It  from 
tbe  receipt  given  for  tbe  payment  of  the 
taxes  for  any  year  subsequent  to  tbe  sale  and 
before  the  time  to  redeem  expires.  This  is 
clearly  an  important  notice  to  the  landowner. 
He  may,  through  Ulness,  inadvertence,  mis- 
take, or  even  neglect,  fail  to  pay  all  or  some 
part  of  a  certain  year's  taxes.  As  the  com- 
plaint in  the  present  case  alleges,  he  may  for- 
get all  about  the  fact  that  he  had  failed  to 
pay.  No  notice  of  the  delinquency  or  of  the 
sale  reaches  him.  Though  he  has  not  intend- 
ed to  let  bis  property  go,  as  evidenced  by  his 
regular  payment  of  subsequent  taxes,  be 
loses  it  unless,  before  the  time  to  redeem  ex- 
pires, his  attention  is  called  to  the  fact  that 
it  bad  been  "Sold  for  taxes."  These  statu- 
tory provisions,  if  followed  by  the  auditor 
and  treasurer,  tell  the  delinquent  taxpayer 
that  he  must  redeem  from  the  sale  or  lose  his 
property.  It  is  highly  probable  In  the  case 
of  a  nonresident  owner  that  it  is  the  only 
notice  he  has. 

[2]  2.  The  liability  of  a  public  officer  (or 
the  failure  or  neglect  to  perform  a  duty  Im- 
posed upon  him  by  statute  is  clear  (1)  when 
such  duty  is  a  ministerial  one,  (2)  when  the 
person  injured  is  one  to  whom  performance 
was  due,  and  (3)  when  the  failure  to  perform 
ia  the  proximate  cause  of  the  injury  sus- 
tained. State  V.  Ruth,  9  S.  D.  84,  68  N.  W. 
189;  Amy  v.  Barkholder,  11  Wall.  136,  20  L. 
Ed.  101;  Anderson  r.  Settergren,  100  Minn. 
294,  111  N.  W.  279. 

The  duties  imposed  by  the  statutes  on  the 
auditor  and  treasurer  are  plainly  mlnisteriaL 
It  is  equally  clear  that  plaintilf  is  one  to 
whom  performance  of  the  duty  was  due,  as 
we  have  already  stated.  The  only  doubt  is 
whether  the  failure  to  perform  this  duty  was 
the  proximate  cause  of  plaintifTs  loss  of  bis 
land. 

[3]  3.  We  most  take  as  true  tbe  allegation 
of  tbe  complaint  that  plaintiff  would  have 
redeemed  from  tbe  tax  sale,  bad  he  learned 
of  it  from  a  receipt  stamped  "Sold  for  taxes." 
After  learning  in  October,  1908,  of  the  sale 
and  tbe  Judgment  In  tbe  action  to  determine 
adverse  claims,  be  might  have  applied  suc- 
cessfully to  open  tbe  Judgment  and  defend; 
bnt  there  is  nothing  in  the  complaint  to  in- 
dicate that  the  tax  sale  or  the  notice  of  ex- 
piiation  was  not  valid,  and  we  must  assume, 
as  against  a  demurrer,  that  be  would  not 


have  succeeded  in  saving  bis  land,  even  if 
he  had  defended  the  action.  It  is  undoubted- 
ly true  that  the  neglect  or  failure  of  tbe  of- 
ficer must  appear  to  be  tbe  proximate,  and 
not  tbe  remote,  cause  of  tbe  loss.  Of  course, 
if  plaintiff  bad  not  forgotten  to  pay  tbe  last 
half  tax  for  1901,  or  if  he  bad  remembered 
later  that  he  had  not  paid  it,  tbe  loss  would 
not  have  occurred.  But  tbe  statutes,  in  our 
opinion,  were  enacted  for  tbe  very  puriwse 
of  protecting  taxpayers  who  forget,  or  by 
accident  or  even  negligence  fail,  to  pay  their 
taxes.  To  bold,  because  plaintiff  was  care- 
less in  omitting  to  pay  tbe  tax,  that  bis  neg- 
ligence, and  not  that  of  defendants,  was  tbe 
proximate  cause,  would  be  to  defeat  the  very 
object  of  tbe  statutes.  The  negligence  of  tbe 
defendants  was  after  plaintilTs  negligence. 
Had  they  performed  tbe  duties  imposed  on 
them  by  the  statutes,  tbe  injury  would  not 
have  happened.  The  complaint  shows  no 
want  of  care  on  tbe  part  of  plaintiff  that  was 
concurrent  with  or  subsequent  to  defendants' 
failure  to  perform  their  duties.  On  tbe 
plainest  principles  of  tbe  law  of  proximate 
cause,  it  cannot  be  said  that  plaintiff's  fail- 
ure to  pay  tbe  tax,  or  to  remember  that  he 
had  failed  to  pay  it,  was  legally  the  proxi- 
mate cause  of  his  loss,  or  a  contributing 
cause.  Tbe  case  is  analogous  to  one  where 
plaintiff  by  bis  own  negligence  gets  into  a 
position  of  danger,  and  defendant,  seeing  Iiis 
peril,  tails  to  use  ordinary  care  to  avoid 
injuring  bim.  Tbe  negligence  of  the  defend- 
ant, in  such  a  case,  is  the  proximate  cause, 
and  plaintiff's  negligence  does  not  defeat  a 
recovery.  Had  the  auditor  in  this  case 
stamped  the  words  "Sold  for  taxes"  on  the 
list  furnished  tbe  treasurer,  and  bad  tbe  lat- 
ter stamped  tbe  same  words  on  the  receipts 
furnished  plaintiff,  we  must  presume,  taking 
as  true  tbe  allegations  of  the  complaint,  that 
plaintiff  would  have  redeemed  from  the  sale. 
In  other  words,  the  loss  would  not  have  oc- 
curred, had  the  defendants  performed  tbelr 
duty.  It  was  a  duty  imposed  by  statute.  We 
bold  that  the  proximate  cause  of  plaintiff's 
loss  was  this  failure  of  duty  on  tbe  part  of 
one  or  both  of  the  defendants. 

[4]  4.  We  have  thus  far  assumed  that  tbe 
complaint  alleges  a  failure  of  duty  on  the  part 
of  both  tbe  auditor  and  tbe  treasurer.  We 
do  not,  however,  decide  that  it  shows  a  fail- 
ure of  duty  on  tE'e  part  of  tbe  treasurer. 
The  difficulty  here  is  as  to  tbe  construction 
of  section  881,  which  in  terms  makes  it  tbe 
absolute  duty  of  the  treasurer  to  write  or 
stamp  the  words  "Sold  for  taxes"  on  a  tax 
receipt,  while  it  does  not  seem  that  this  ought 
to  be  bis  duty  where  the  fact  that  tbe  land 
had  been  "Sold  for  taxes"  is  not  stated  on 
the  list  furnished  by  tbe  auditor,  and  is  not 
ascertainable  from  tbe  treasurer's  books. 
This  feature  of  the  case  received  no  atten- 
tion in  tbe  briefs,  and  we  feel  that  we  ought 
not  to  determine  the  question  without  argu- 
ment, especially  as  it  is  not  necessary  to 
do  so.    Of  course,  tbe  question  arises  only  In 


260 


148  NOBTHWESTEBN  REPORTEB 


(Una 


case,  aa  alleged  In  the  complaint,  the  Words 
"Sold  for  taxes"!  were  not  placed  opposite 
tbe  description  of  plaintiff's  property  on  the 
list  furnished  the  treasurer  by  tbe  auditor. 

[S]  5.  We  hold  that  the  complaint  states  a 
cause  of  action  at  least  as  against  defendant 
Scott,  the  former  auditor,  and  it  follows  that 
the  Joint  demurrer  of  both  defendants  was 
properly  overruled. 

Order  afElrmed. 


FULLEETON  v.  THOMPSON  et  aL 
(Supreme  Court  of  Minnesota.    Oct.  10,  1913.) 

(Byllabiu  by  the  Court.) 

1.  LlBEI,     AND     SlAITDEB     ({     10*)— CEABQINQ 

MisooNDncT  IN  OnrtcB. 

A  publication  which  purports  to  convey  the 
meaning  that  a  public  official  in  an  official  re- 
port has  charged  a  public  servant  with  miscou- 
dnct  in  office  !a  libelous,  it  not  true  in  sub- 
stance. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  \%  41,  91-96;    Dec.  Dig.  | 

2.  LiBBi.  AND  Slandbb  (}  603^*)— QUAUTIBD 
Pbivilboe— Question  fob  jubt. 

The  trial  court  held  the  occasion  for  the 
publication  privileged.  He  rightly  left  the  jary 
to  say  whether  the  publication  exceeded  the 
privilege,  for,  considering  tbe  title,  and  headlines 
of  the  article,  and  comparing  its  contents  with 
the  report  it  purports  to  give  and  discuss,  it 
cannot  be  said,  as  a  matter  of  law,  that  it  is 
a  true  resume  thereof.  To  be  protected  as 
privileged,  the  publication  must  be  true  in  sub- 
stance. 

[Eld.  Note.— For  other  cases,  see  Libel  and 
Shinder,  Dec.  Dig.  {  60V&.*] 

3.  LiBEi.  AND  Slandbb  ({§  101,  123*)— QXTAI/. 
inxD  PBIVII.EOE— Question  tob  Jubt. 

Neither  can  it  be  held  as  a  matter  of  law 
that  the  publication  was  excused  as  a  fair  com- 
ment upon  official  conduct,  honestly  made  in 
belief  of  the  truth  thereof,  and  upon  reasonable 
grounds  for  such  belief.  If  the  jury  find  the 
publication  as  to  the  report  substantially  dis- 
torted or  untrue,  it  might  justify  the  conclu- 
sion that  the  comments  thereon  were  neither 
fair  nor  made  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  M  160,  273,  275-280,  356- 
364;    Dec.  Dig.  S|  101,  123.*] 

4.  LiBEI.   AND    SlANDEB    (J    73*)— NEWSPAPER 

Publication- Pebsonb  Entitled  to  Sub. 
If  tbe  jury  found  the  publication  libelous, 
plaintiff  can  maintain  the  suit ;  for  it  appears 
clearly  that  each  member  of  the  board  referred 
to  in  the  publication  participated  in  the  alleged 
misconduct. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Shinder,  Cent  Dig.  \  174 ;   Dec.  Dig.  {  73.*] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;  William  Louis  KeUy,  Judge. 

Action  by  W.  S.  FuUerton  against  George 
Thompson  and  another.  Judgment  for  plain- 
titf,  and  defendants  appeal.    AfBrmed. 

Durment,  Moore  Sc  Oppenhelmer,  of  St 
Paul,  for  appellants.  W.  R.  Duxbury,  of  St 
Paul,  for  respondent. 


HOLT,  J.  Plalntifr  recovered  a  verdict  of 
1700  for  libel.  Defendants  moved  for  Judg- 
ment notwithstanding  the  verdict  or  a  new 
trial.  The  court  denied  the  judgment  asked, 
but  granted  a  new  trial  unless  plaintiff  con- 
sented to  a  reduction  of  the  verdict  to  $350. 
Plaintiff  has  not  consented  to  the  reduction, 
and  defendants  appeal. 

The  article  complained  of  was  published  by 
defendants  in  the  St  Paul  Dispatch,  a  daily 
newspaper,  on  May  21,  1912.  It  was  written 
by  a  reporter  in  tbe  employ  of  the  defendant 
company,  except  the  so-called  headings. 
These  latter  were  Interspersed  in  large  type, 
presumably  to  attract  attention,  and  were 
prepared  under  the  direction  of  the  city  edi- 
tor of  the  paper.  The  article,  with  tbe  head- 
ings in  capitals.  Is  as  follows: 

"USE  STATE  CASH  TO  BUY  DINNERS. 

"Examiner  Says  Medical  Board  Has  Ignored 
an  Order  to  Return  Fees. 

"SUM  INVOLVED  ALMOST  $6,000. 

"Meals,  Cigars  and  Taxicabs  Have  Been 

Charged  to  State  by  Members 

of  Board. 

"Reveling  in  |20  dinners,  smoking  choice 
Havana  cigars,  riding  in  taxicabs  and  'split- 
ting up'  practically  all  the  money  that  has 
come  into  its  hands,  the  State  Board  of  Med- 
ical Examiners  has  spent  nearly  $6,000.00 
since  May  1,  1910,  which  rightfully  belongs 
to  the  state,  according  to  charges  made  by 
Andrew  Fritz,  state  public  examiner,  in  a 
report  made  to  the  Governor  to-day. 

"While  he  makes  no  direct  accusation,  Mr. 
Fritz  points  to  an  opinion  given  by  Lyndon 
A.  Smith,  Assistant  Attorney  General,  in 
1910,  In  which  he  said  that  the  'reciprocal 
fees'  of  $50  each,  collected  by  the  board, 
should  be  turned  into  the  State  Treasury. 
Since  the  opinion  was  given,  the  board  has 
collected  and  kept  $6,110,  less  $985.86  now 
on  hand. 

"ATTORNEY  GENERAL'S  VIEWS 
IGNORED. 

"'Reciprocal  fees'  come  from  physicians, 
who,  having  obtained  license  to  practice  in 
other  states,  come  to  Minnesota  and  are  ad- 
mitted to  practice  here  without  further  ex- 
amination, on  payment  of  the  $50  fee.  For- 
mer Public  Examiner  Anton  Schaeffer  could 
find  no  law  giving  tbe  board  of  medical  ex- 
aminers a  right  to  keep  the  fees,  and  asked 
the  Attorney  General's  department  for  an 
opinion.  Replying,  Mr.  Smith  said  the  money 
belonged  to  the  state,  and  should  be  paid  in- 
to tbe  treasury.  The  letter  was  dated  June 
8,  1910.  The  board  ignored  it,  and  has  con- 
tinued to  keep  the  money. 

"STATE  BUYS  MEALS  AND  CIGARS. 
"Examination  of  the  records  kept  by  the 
board  reveals  some  Interesting  charges  for 
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expense.  For  Instance,  Is  August,  1911,  a 
dinner  was  given  by  the  board  to  its  mem- 
bers, which  cost  920.25;  at  the  meeting  of 
the  board  to  dlscnss  bnsiness  matters,  $3.76 
worth  of  cigars  were  smoked.  In  July,  W.  S. 
Fullerton  drew  salary  amounting  to  $100  and 
$107.85  for  attending  a  board  meeting.  The 
bill  for  dinner  in  May,  1911,  amounted  to 
$14.65;  In  June  to  $20.25;  in  November  to 
$16,  and  in  February,  1912,  to  $14.80,  with 
$4.50  for  dgars. 

•TAXICAB  CHARGED  TO  STATE,  TOO. 

"On  November  1, 1910,  W.  S.  Fullerton  was 
given  a  salary  Increase  of  $25  a  month  for 
the  ten  months  which  had  just  preceded,  and 
he  drew  $250  in  a  lump.  At  the  same  meetr 
Ing  at  which  he  was  allowed  the  money,  a 
charge  of  $4.75  was  ordered  pftid  to  B.  A. 
Becker  ft  Son  for  'dgars,  etc.'  A  charge  of 
$6  for  tazicab  service  was  recorded  at  the 
July  meeting,  1910. 

"Charges  for  attending  board  meetings 
usually  hovered  near  the  $30  mark,  but  in 
many  Instances  went  nearer  to  $100.  The 
following  are  the  regular  account  charges  al- 
lowed by  the  board,  according  to  the  public 
examiner's  report: 

Examining  papers,  each $  1  00 

Attending  board  meetings,  per  day....  20  00 
Conducting  examinations,  each  for  half 

day 5  00 

Committee  meetings 10  00 

Translating  examination  papers 16  00 

"DOES  NOT  ACCUSE  BOABD. 

"After  recommending  that  all  fees  col- 
lected by  the  board  be  paid  into  the  state 
treasury  and  that  payments  to  the  board 
members  be  then  made  by  regular  vouchers, 
presented  to  the  state  auditor,  the  report  of 
John  Swinborne,  who  made  the  examination 
for  Mr.  Fritz,  concludes:  'The  tendency  of 
the  board  and  all  boards  of  like  nature  is 
to  be  extravagant'  Mr.  Swinborne  says  the 
present  board  is  merely  following  precedent 
and  does  not  accuse  its  members  of  inten- 
tionally doing  wrong. 

"Public  Examiner  Fritz  said  to-day  he 
would  go  deeper  into  the  probe  of  the  acts 
of  the  medical  board  of  examiners,  and  It  is 
possible  that  suit  may  be  instituted  against 
them  to  get  back  the  money  which  the  At- 
torney General  says  belongs  to  the  state. 

"The  members  of  the  present  board  of  medi- 
cal examiners  are  J.  W.  Anderson,  Mankato, 
Minn.,  president;  Frank  B.  Hicks,  Grand 
Marals,  vice  president;  Thomas  McDavltt, 
St  Paul,  secretary-treasurer ;  J.  E.  Campbell, 
South  St  Paul;  F.  B.  Weiser,  Windom; 
Charles  Bolsta,  OrtonvlUe;  A.  C.  Moffet, 
Howard  Lake;  Anna  Hurd,  Minneapolis; 
and  B.  D.  Matcfaan,  Minneapolis." 

Since  plaintiff  has  not  consented  to  the 
reduction  required  by  the  court,  the  motion 
of  the  defendants  for  a  new  trial  has  in  ef- 
fect been  granted,  and  therefore  the  only 
question  upon  this  api>eal  is  the  right  of 


defendants  to  a  directed  verdict  or  judgment 
in  their  favor.  Their  contentions  are:  (a) 
The  article  is  not  libelous;  (b)  the  occasion 
was  privileged,  and  the  publication  Is  ex- 
cused as  a  fair  criticism  of  public  servants ; 
(c)  the  truth  was  proven;  and  (d)  the  plain- 
tiff individually  has  no  cause  of  action,  the 
accusation  being  against  a  board. 

Plaintiff  alleged  that  the  publication  ac- 
cused him  of  larceny  or  conversion  of  state 
funds.  This  defendants  specifically  deny  in 
the  answer,  which  admits  the  publication 
and  by  way  of  Justification  and  excuse  al- 
leges that  the  state  public  examiner  had 
made  an  oflBdal  examination  and  report  of 
the  affairs  and  accounts  of  the  state  board 
of  medical  examiners ;  that  this  report  relat- 
ed to  public  matters,  in  which  all  citizens 
were  Interested;  that  after  examining  this 
report  the  article  was  composed  and  pub- 
lished in  the  honest  belief  that  it  was  true 
and  upon  reasonable  grounds  for  such  be- 
lief, without  malice ;  that  the  article  was  a 
fair  comment  upon  said  report  and  the  docu- 
ments and  records  therein  referred  to;  and 
that  the  article  as  published  was  true. 

[1]  The  learned  trial  court  construed  the 
article  to  be  a  purported  r6sam6  of  the  of- 
ficial acts  of  public  servants,  and  as  such 
privileged,  if  true,  and  also  held  that  In  so 
far  as  it  consisted  of  fair  comments,  made  in 
good  faith  and  based  on  the  assumption  of 
the  truth  of  official  reports  and  opinions,  It 
was  excusable.  So  viewing  the  publication, 
and  that  is  as  favorable  to  defendants  as 
they  can  well  ask,  It  must  nevertheless  be 
held  libelous.  If  false  and  unfair  in  sub- 
stance.   The  complaint  so  alleges. 

Does  the  evidence  show  the  publication 
privileged  or  excused  as  a  matter  of  law? 
The  Attorney  General's  opinion  given  to  a 
former  public  examiner  Is  not  referred  to  in 
any  manner  in  the  report  filed  with  the  Gov- 
ernor and  under  which  defendants  attempt 
to  Justify.  The  public  examiner's  report 
does  not  In  any  manner  touch  upon  the  fees 
which  the  publication  characterizes  as  state 
funds,  except  as  contained  in  the  following 
excerpt : 

"I  respectfully  refer  you  to  chapter  236, 
O.  L.,  and  section  2302,  B.  L.  1905.  It  Is  a 
fact  that  the  fees  received  from  these  two 
sources,  'Reciprocity  Fees'  and  'Midwifery 
Fees,'  have  been  for  years  past  and  are  now 
being  used  by  the  board  for  general  expenses. 
The  law  does  not  provide  that  same  shall 
be  used  for  the  use  of  the  board,  neither  does 
it  say  they  shall  not  be  thus  used. 

"The  past  boards  so  Interpreted  the  law 
and  thereby  formed  a  precedent,  and  I  am 
sure  the  present  board  do  not  feel  that  they 
are  doing  wrong.  Without  the  use  of  the 
$50  fees  for  'Reciprocity,'  the  board  would 
be  very  much  hampered  and  unable  to  con- 
tinue the  work  In  the  manner  In  which  they 
are  now  doing. 

"The  next  Legislature  should /4)ejairi£edito 
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take  tbese  matters  np  and  make  the  laws 
more  definite,  eltber  that  said  board  shall 
pay  certain  tees  Into  the  state  treasury  or 
may  use  them  toward  running  expenses. 
I  would  very  strongly  recommend  that  all 
fees  collected  should  be  paid  Into  the  state 
treasury,  and  that  all  payments  be  made 
by  vouchers  presented  to  the  state  auditor, 
accompanied  by  subvouchers. 

"The  tendency  of  the  board,  and  all  boards 
of  like  nature,  is  to  be  extravagant  If  they 
were  obliged  to  have  subvouchers  for  rail- 
road fare,  hotel  bills,  and  miscellaneous 
Items,  I  am  sure  the  saving  to  the  state 
would  be  a  very  large  amount  In  the  whole." 

It  is  plain  that  neither  Mr.  Fritz  nor 
Mr.  Swlnborne,  the  deputy  who  made  the 
examination  and  report.  In  any  manner  ex- 
pressed an  opinion  that  the  funds  belonged 
to  the  state,  or  were  used  without  right  by 
the  members  of  the  board  of  medical  examin- 
ers. The  proof  shows  no  accusation  of  im- 
proper use  of  funds  by  the  board  of  medical 
examiners  in  the  report  of  the  former  exam- 
iner to  the  Governor,  except  that,  with  regard 
to  the  expense  of  $70.45  for  cigars  smoked  at 
board  meetings  during  the  previous  four  years. 
It  states:  "This  is  not  a  legitimate  expense, 
though  the  treasurer  claims  otherwise." 
Soon  after  receiving  this  last-named  report 
from  his  deputy  who  made  the  examination, 
Mr.  Schaetfer,  the  thenj  public  examiner, 
asked  for  and  obtained  the  opinion  from  the 
Attorney  General  referred  to  in  the  publlca- 
'  tlon,  which  held  that  "no  examination  fee 
can  be  charged  to  any  physician  licensed  to 
'  practice  in  another  state  when  he  wishes  to 
be  admitted  to  practice  in  this  state,  unless 
there  be  an  actual  examination,  and  that.  In 
the  absence  of  an  act  providing  for  the  dis- 
position of  the  $50  charged  where  an  exami- 
nation Is  actually  given  to  such  applicant  for 
admission  to  practice  medicine  in  this  state, 
the  $50  should  be  paid  Into  the  state  treas- 
ury." No  formal  opinion  was  given  to  the 
board.  It,  however,  had  knowledge  of  the 
one  given  to  Mr.  Schaeffer  and  discussed  it, 
but  still  maintained  that  it  was  entitled  to 
the  fees  mentioned.  In  order  to  Justify  as  a 
privileged  publication  of  an  official  report, 
the  proof  must  show  that  the  pretended  pub- 
lication of  the  report  is  true  in  substance. 
If  a  garbled  report  is  published,  or  the  facts 
therein  contained  are  perverted,  so  as  to  con- 
vey the  meaning  that  an  official  therein  re- 
ferred to  had  committed  a  crime  or  had  been 
guilty  of  misconduct,  when  no  such  meaning 
could  fairly  be  drawn  from  the  report.  Jus- 
tification is  not  made  oat  and  the  occasion 
of  privilege  fails. 

[2]  From  what  has  been  stated  in  respect 
to  the  contents  of  the  report  under  which 
the  privilege  and  Justification  is  claimed,  we 
think  it  Is  dear  that  it  was  for  the  Jury  to 
say  whether  the  publication  was  a  distor- 
tion or  falsification  thereof,  to  the  injury  of 
plalntlfC's  reputation.    In  considering  wheth- 


er a  publication  Is  libelous,  the  language 
used  has  to  be  taken  in  its  ordinary  meaaing. 
Stroebel  v.  Whltoey,  31  Minn.  884,  18  N.  W. 
98;  Davis  v.  Hamilton,  85  Minn.  209,  8S 
N.  W.  744.  If  there  be  any  ambiguity,  it  is 
for  the  Jury  to  determine  the  meaning. 
Pratt  V.  Pioneer  Press  Co.,  30  Minn.  41.  14 
N.  W.  62.  Not  only  the  article  Itself,  bnt  the 
title  and  headlines,  are  to  be  considered. 
Landon  v.  Watkins,  61  Minn.  137,  63  N.  W. 
615 ;  Craig  v.  Warren,  99  Minn.  246,^109  N. 
W.  231;  Tawney  v.  Simonson,  Whltcomb 
&  Hurley  Co.,  109  Minn.  341,  124  N.  W,  229, 
27  L.  R.  A.  (N.  S.)  1035.  It  might  well  be 
contended  that  the  sinister  and  libelous  char- 
acter comes  largely  from  the  title  and  head- 
lines of  the  publication,  and  the  difficulty 
of  reconciling  apparently  inconsistent  state- 
ments to  be  found  ther^n.  If  a  publication 
goes  beyond  the  occasion,  it  exceeds  the  priv- 
ilege. Landon  v.  Watkins,  supra.  The  Jury 
w€is  warranted  in  so  finding  upon  this  record. 
[3]  We  are  also  of  the  opinion  that  whether 
the  publication  is  excused  as  fair  comment 
and  Justifiable  criticism  of  plalntUI,  based 
on  the  report  of  the  public  examiner  and 
the  opinion  of  the  Attorney  General,  is  also 
for  the  Jury.  Newspapers,  in  giving  publicity 
to  matters  found  in  official  reports  and  in 
taking  notice  of  official  misconduct,  perform 
a  valuable  service  to  the  pnblla  And  al- 
though the  acts  of  public  servants  are  thus 
quite  often  subjected  to  unjust  criUcism, 
this  Is  a  burden  necessarily  connected  with 
public  office,  which,  within  reasonable  bounds, 
must  be  borne  in  sUence.  "All  persons  hold- 
ing public  positions  are  subjects  for  public 
discussion,  and  when  a  citizen,  whether  a 
newspaper  editor  or  not,  publishes  an  article 
of  public  Interest,  fair  and  temperate  In  tone, 
he  may  express  his  opinion  on  the  conduct  of 
such  officers,  and  not  be  subject  to  an  action 
for  UbeL"  Herrlnger  v.  Ingberg,  91  Minn. 
71,  97  N.  W.  460.  But,  applying  the  rule 
thus  stated.  It  must  be  held  that'  It  cannot  be 
said  that  the  publication,  In  so  far  aa  it 
adds  to  the  public  examiner's  official  report 
by  Inferences,  comments,  and  headlines,  is, 
as  a  matter  of  law,  either  a  true  r£sum€ 
thereof,  or  a  fair  criticism  of  ofiSdal  con- 
duct based  thereoiL  The  limitation  upon 
the  right  to  publish  resumes  of  official  re- 
ports and  comments  upon  official  conduct 
based  on  such  reports  is  that  the  r«sam£ 
must  not  be  distorted  and  the  comment  must 
be  fair,  honestly  made,  in  the  belief  of  the 
truth  thereof,  and  upon  reasonable  groiinds 
for  such  belief.  While  strictures  might  well 
be  passed  upon  the  practice  of  spending  for 
cigars  money  designed  to  carry  on  the  work 
of  the  board,  the  evidence  fails  entirely  to 
sustain  statements  that  Mr.  Fritz  had 
charged  the  board  with  taking  state  funds, 
or  that  it  had  been  ordered  to  refund,  or  that 
any  member  had  spent  any  money  to  ride  In 
taxlcabs.  As  a  matter  of  fftct  Mr.  Swine- 
borne's  report  makes  It^ear  that  the  law 
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is  Indefinite  as  to  the  right  of  the  board  or 
the  state  to  the  fees  mentioned,  th^t  the 
board  bad  always  Insisted  on  the  right  there- 
to, and  that  its  work  could  not  well  be  done 
without  the  use  of  sncb  fees;  in'  short, 
that  the  law  was  in  such  a  state  of  donbt 
and  uncertainty  on  the  proposition  that  the 
deputy  examiner  deemed  further  legislation 
highly  desirable.  We  cannot  say  that  a  Jury 
Diay  not  properly  find  that  the  privilege  was 
exceeded,  and  hence  draw  the  conclusion  of 
absence  of  good  faith  and  presence  of  malice 
in  the  publication.  Prewltt  v.  Wilson,  128 
Iowa,  198,  103  N.  W.  365;  Moore  v.  Dispatch 
Printing  Co.,  87  Minn.   450,  92  N.   W.  396. 

What  has  already  been  said  sufi9clently  in- 
dicates that  the  defense  of  the  truth  of  the 
publication  was  not  made  out  as  a  matter 
of  law,  whetner  the  publication  be  given  the 
construction  contended  for  by  plalntUF,  or 
the  one  evidently  taken  by  the  answer  and 
adopted  by  the  court 

[4]  The  point  is  made  that  the  charges  of 
misconduct  relate  to  the  board  as  such,  and 
not  to  any  individual  member  thereof.  It 
is  said  that  plaintiff  may  have  opposed  the 
action  of  the  board  in  respect  to  the  disposi- 
tion of  these  fees.  The  contention  is  without 
merit  The  publication  conveys  the  meaning 
clearly  that  each  member  of  the  board  par- 
ticipated in  whatever  was  done  with  the 
fees  collected  from  physicians  moving  into 
this  state  and  licensed  to  practice  here  by 
the  board. 

Order  affirmed. 

BUMN,  X,  took  no  part 


BABNETT  v.  MINNBAPOLIS  &  ST.  L. 

R.  CO. 

(Supreme  Court  of  Minnesota.    Oct  10,  1913.) 

(ByVUbut  5«  tft«  Co«H.) 

1.  Cakbiebs  (}  282*)— DuTT  to  Heat  Depot. 

A  railroad  company  carrying  passengers  is 
obliged  to  reasonably  heat  its  stations  in  winter 
for  the  accommodation  of  passengers,  but  it 
owes  snch  duty  only  to  passengers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  M  1103,  1107,  1108,  lllB,  1116; 
Dec  Dig.  S  282.»] 

2.  Gabbiebs  (|  247*)— "Thbottoh  Passxnozb." 

Plaintiff  desired  to  travel  over  defendant's 
road  from  Union,  Iowa,  to  Kilkenny,  Minn., 
oa  a  designated  train.  The  train  did  not  stop 
at  Union,  and,  at  the  suggestion  of  the  agent 
there,  he  bonght  a  ticket  to  Mason  City,  arriv- 
ing there  In  the  evening,  and  later  took  an  early 
morning  train  to  Kilkenny.  He  was  not  a 
"through  passenger." 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  984-993;   Dec.  Dig.  i  247. »] 

3.  Cabbiebs  (i  247*)— "Pabsengeb." 

Plaintiff  bought  his  ticket  at  3  a.  m.  for  a 
3:66  a.  m.  train.  He  was  not  a  "passenger"  be- 
fore such  purchase.  Purchase  of  a  ticket  is 
not  decistve  of  the  relation.  One  becomes  a 
passenger  when  he  pats  himself  into  the  care 
of  the  carrier  to  be  transported,  and  is  receiv- 


ed and  accepted  as  a  passenger.  He  Is  entitled 
to  the  privileges  of  a  passenger  for  a  reasonable 
time  before  train  time,  but  not  during  the  whole 
night  before  an  early  morning  train.  The  facts 
of  this  case  disclose  no  reasonable  occasion  for 
plaintifTs  presence  at  the  station  before  the 
time  he  purchased  his  ticket 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  SI  984-993;   Dec.  Dig.  {  247.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6218-5227 ;  voL  8,  p.  7748.] 

4.  Cabbiebs     (}     247*)  —  Pasbbnokbs  —  Cou- 

MENCEMENT   OF  RELATION. 

Purchase  of  a  ticket  though  not  conclu- 
sive, often  fixes  the  time  when  the  relation  of 
carrier  and  passenger  commences.  Under  the 
circumstances  of  the  case,  plaintiff  must  be  re- 
garded as  a  passenger  from  the  time  he  bought 
his  ticket. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §1  984-993 ;   Dec  Dig.  S  247.*] 

6.  Cabbiebs  (}   247*)  —  Lioenbee  —  Duty  or 

Cabbixb. 

Plaintiff  remained  about  the  station  from 
abont  11:30  p.  m.  the  evening  before.  Up  to 
the  time  he  became  a  passenger  he  was  a  li- 
censee. During  such  time  defendant  was  un- 
der no  obligation  to  furnish  him  a  warm  room. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  IS  984-993 ;    Dec.  Dig.  |  247.*] 

6.  Cabbiebs  (S  320*)— Irjubt  to  Passengeb 

— Question  fob  Juby. 

The  question  whether  plaintiff  suffered  any 
damage  after  he  became  a  passenger  should 
have  been  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SI  1118,  1126,  1149,  1153,  1160, 
1167,  1179,  1190,  1217,  1233,  1244,  1248,  1315- 
1325;  Dec  Dig.  8  320.*] 

Appeal  from  District  Court,  Waseca  Coun- 
ty ;  Arthur  B.  Childress,  Judge. 

Action  by  J.  C.  Barnett  against  the  Min- 
neapolis &  St  Iionls  Railroad  Company. 
From  denial  of  new  trial,  plaintiff  ai)peal8. 
Reversed,  and  new  trial  granted. 

Moonan  ft  Moonan,  of  Waseca,  for  appel- 
lant W.  H.  Bremner  and  F.  ML  Miner,  both 
of  Minneapolis,  for  respondent 

HALLAM,  J.  Plaintiff  claims  to  have  suf- 
fered injury  from  being  obliged  to  sit  in  a 
cold  station  at  Mason  City,  Iowa,  for  many 
hours  during  a  night  in  February  while  wait- 
ing for  a  train. 

[1]  1.  We  entertain  no  doubt  that  a  rail- 
road company  carrying  passengers  is  obliged 
to  reasonably  heat  its  stations  in  winter  time 
for  the  accommodation  of  passengers.  It  is 
clear  that  this  station  was  not  so  heated. 
But  defendant  is  not  obliged  to  provide  a 
heated  room  for  the  accommodation  of  per- 
sons not  passengers.  The  first  question,  then, 
is:  Was  plaintiff  a  passenger  during  the  time 
be  was  in  the  depot? 

[2]  2.  On  the  day  before,  plaintiff  was  at 
Union,  Iowa.  He  was  desirous  of  going  to 
Kilkenny,  Minn.  Defendant's  line  of  road 
runs  between  these  points.  He  asked  the 
station  agent  at  Union  to  sell  him  a  ticket 
to  Kilkenny,  expecting  to  take  a  designated 
through  train.  The  agent  told  him  that  the 
through  train  mentioned   did  not  stop  at 
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Uolon;  that  It  did  stop  at  Mason  City.  He 
told  plaintiff  he  wonld  sell  blm  a  ticket  to 
Mason  City;  that  be  could  take  a  local  train 
to  Mason  City,  and  tbere  buy  a  ticket  and 
take  the  through  train  for  Kilkenny.  Plain- 
tiff accordingly  purchased  a  ticket  to  Mason 
City.  On  arriving  there,  about  10  p.  m.,  he 
asked  the  agent  for  a  ticket  to  Kilkenny  for  a 
train  due  to  lea ve  at  3 :55  a.  m.  The  agent  told 
him  to  come  and  buy  It  later,  stating  that  the 
station  would  be  open  all  night.  Plaintiff  left 
the  depot,  and  at  about  11:30  came  back.  He 
then  remained  in  the  station  until  the  train, 
came.  There  was  no  fire  in  the  station.  He 
bought  his  ticket  about  3  a.  m. 

Plaintiff  was  not  a  through  passenger  from 
Union  to  Kilkenny.  The  agent  at  Union  did 
not  sell  him  a  through  ticket,  and  for  a  Jus- 
tifiable reason.  Plaintiff's  intention  to  take 
another  train  from  Mason  City  to  Kilkenny 
did  not,  under  the  circumstances,  make  him  a 
through  passenger.  The  authorities  bearing 
upon  the  rights  of  through  passengers  are 
accordingly  not  applicable. 

[3]  3.  We  are  of  the  opinion  that  he  was  not 
a  passenger  after  Ills  arrival  at  Mason  City 
and  before  he  bought  bis  ticket  there  for 
Kilkenny.  We  do  not  mean  that  possession 
of  a  ticket  is  decisive  of  the  relation  of 
carrier  and  passenger.  It  Is  not  A  man  may 
have  a  railroad  ticket  and  be  upon  railroad 
premises  without  being  a  passenger.  Illinois 
Cent  R.  Co.  v.  O'Keefe,  168  111.  115,  48  N.  E. 
294,  39  Ia  B.  A.  148,  61  Am.  St  Bep.  68; 
Johnson  t.  Boston  &  Maine  Ballroad,  125 
Mass.  75;  Webster  v.  Fitchburg  R.  Co.,  161 
Mass.  298,  87  N.  B.  165,  24  L.  B.  A.  521; 
Donovan  v.  Hartford  St  By.  Co.,  65  Conn. 
201,  32  AtL  350,  29  L.  R.  A.  297.  And  he  may 
be  a  passenger  without  a  ticket  Illlnoia 
Cent  B.  Co.  v.  Laloge,  113  Ky.  896,  69  S.  W. 
795,  24  Ky.  Law  Rep.  693,  62  L.  a  A.  405; 
St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Lawrence 
(Ark.)  153  S.  W.  799.  He  becomes  a  passenger 
when  he  puts  lilmself  into  the  care  of  the 
carrier  to  be  transported,  and  Is  received 
and  accepted  as  a  passenger  by  the  carrier. 
Tbere  Is  seldom  any  formal  act  of  putting 
himself  into  the  care  of  the  carrier,  or  of  ac- 
ceptance by  the  carrier.  The  exlBt«ice  of 
the  relation  of  canler  and  passenger  is  com- 
monly to  be  implied  from  circumstances.  A 
carrier  holds  itself  out  as  ready  to  receive 
as  passengers  all  persons  who  present  them- 
selves In  a  proper  condition  and  in  a  proper 
manner  and  at  a  proper  time  and  place  to  be 
carried.  Webster  v.  Fitchburg  R.  Co.,  161 
Mass.  208,  37  N.  £2.  166,  24  L.  R.  A.  521; 
Illinois  Cent  B.  Co.  v.  O'Keefe,  168  111.  116, 
48  N.  E.  294,  39  L.  B.  A  148,  61  Am.  St  Rep. 
68.  Where  a  person,  with  the  bona  fide  in- 
tention of  taking  passage  upon  a  train, 
goes  to  the  station  within  a  reasonable  time 
prior  to  the  hour  of  departure  of  the  train, 
and  there,  either  by  the  purchase  of  a  ticket 
or  In  some  other  manner,  indicates  to  the 
carrier  his  intention  to  take  passage,  from 
that  time  on,  while  waiting  for  the  train,  he 


la  entitled  to  all  tiie  rights  and  privileges  ot 
a  passenger.  In  such  case  the  law  implies 
his  acceptance  as  a  passenger.  2  HntcUnson, 
Carriers,  |  1006;  St  Louis,  L  M.  &  B.  By. 
Co.  V.  Lawrence  (Ark.)  153  S.  W.  799,  801;  4 
Elliott  Railroads,  |  1679 ;  Fremont  E.  &  M. 
V.  B.  Ca  T.  Hagblad,  72  Neb.  773,  101  N.  W. 
1033,  106  N.  W.  1041,  4  L.  B.  A  (N.  S.)  254,  9 
Ann.  Cas.  1096;  Chicago  Terminal  Trans. 
B.  Co.  T.  Tonng,  118  111.  App.  226;  Badley 
▼.  Columbia  By.  Co.,  44  Or.  332,  75  Pac.  212. 
1  Ana  Cas.  447 ;  Illinois  Cent  B.  B.  Co.  v. 
Laloge,  113  Ky.  896,  69  S.  W.  795,  24  Ky. 
Law  Bep.  693,  62  L.  B.  A  405.  But  he  is  en- 
titled to  the  privileges  of  a  passenger  only 
for  a  reasonable  time  before  trailn  time.  L., 
N.  A.  &  C.  B.  Co.  V.  Treadway,  143  Ind.  689, 
697,  40  N.  B.  807,  41  N.  B.  794;  Ala.  Grt  So. 
B.  B.  Co.  V.  Arnold,  84  Ala.  169,  168,  4  South. 
359,  6  Am.  St  Rep.  854.  No  reasonable  occa- 
sion or  demand  of  travel  could  require  or 
justify  plaintiff's  coming  to  this  station  at 
the  time  he  did  (Brown  v.  Georgia  a  &  N.  By. 
Co.,  119  Oa.  88,  46  S.  E.  71;  lUinoU  Gent 
R.  B.  Ck>.  ▼.  Laloge,  113  Ky.  896,  69  S.  W. 
795,  24  Ky.  Law  Bep.  693,  62  L.  B.  A.  405-; 
PhUIIps  V.  Southern  Ry.  Co.,  124  N.  C.  123, 
32  &  E.  388,  46  L.  B.  A.  163;  Archer  v.  Union 
Pac.  B.  Co.,  110  Mo.  App.  349,  85  S.  W.  934. 
See,  also,  Heinleln  t.  Boston  &  Providence  B. 
Co.,  147  Mass.  136,  16  N.  E.  698,  9  Am.  St 
Bep.  676) ;  or  in  fact  at  any  time  earlier  than 
the  time  he  purchased  the  ticket  which  was 
about  an  hour  before  train  time.  A  person 
Is  not  a  passenger  all  night  because  he  In- 
tends to  take  a  train  the  next  morning,  evoi 
though  he  asks  to  buy  a  ticket  the  night  be- 
fore, and  even  though  he  came  the  evening 
before  from  another  station  on  the  same  road 
for  the  purpose  of  taking  passage  on  that 
train. 

[4]  4.  The  sale  of  a  ticket  to  a  passenger 
at  a  station,  though  not  conclusive  of  the 
relation  of  carrier  and  passenger,  will  often 
fix  the  time  when  that  relation  begins. 
Johns  V.  CSharlotte,  Columbia  &  Augusta  B. 
Co.,  39  S.  O.  162,  17  S.  B.  698,  20  L.  B.  A. 
620,  39  Am.  St  Bep.  709.  We  think  that 
under  the  circumstances  disclosed  In  this 
case,  plaintiff  became  a  passenger  at  the 
time  of  such  sale,  but  not  earlier. 

[I]  6.  It  follows  from  what  we  have  said 
that  defendant  did  not  owe  plaintiff  the  high- 
ly exacting  obligation  of  carrier  to  passenger 
prior  to  the  time  he  purchased  his  ticket 
for  Kilkenny.  Defendant  doubtless  did  owe 
him  some  duty  as  a  licensee.  Archer  ▼. 
Union  Pac.  B.  Co.,  110  Mo.  App.  849,  85  a 
W.  934.  But  we  cannot  h(dd  that  this  involv- 
ed any  duty  to  furnish  liim  a  warm  room  In 
which  to  spend  the  night  We  are  of  the 
opinion  that  there  can  be  no  recovery  predi- 
cated on  injuriefi  received  prior  to  the  time 
plaintiff  purchased  hla  ticket  to  Kilkenny. 

[6]  6.  The  question  whether  plaintiff  suf- 
fered any  damage  after  he  became  a  passen- 
ger, and  befora  the  train  came,  should  liave 
been  submitted  to  the  iwef.    Theitraln  was 
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tbree  boors  late.  A  person  wbo  comes  to  a 
railroad  station  a  reasonable  time  before 
train  time  and  pnrcbases  a  ticket  Is  not  en- 
titled at  all  hazards  to  remain  In  tbe  depot 
until  tbe  train  arrives,  U  by  doing  so  be  Is 
manifestly  endangering  bis  bealtb  and  tbere 
Is  any  otber  place  be  may  reasonably  go 
and  avoid  damage.  But  a  iMissenger  waiting 
for  a  delayed  train  may  not  always  safely 
leave  tbe  station  after  tbe  train  Is  due.  Obio 
&  Miss.  By.  Ck).  T.  AUender,  59  111.  App.  620; 
Int.  &  O.  N.  B.  Co.  V.  Johnson,  43  Tex.  Civ. 
App.  147, 96  S.  W.  595.  Tbe  question  bere  Is: 
What  course  does  ordinary  prudence  require? 
It  does  not  conclusdvely  appear  tbat  com- 
mon prudence  dictated  tbat  plalntltT  leave 
tbe  station  at  any  time  after  he  in  fact 
bought  his  ticket  This  question  should 
bave  been  submitted  to  tbe  Jury. 

If  entitled  to  damages  at  all,  be  wonid  be 
entitled  to  recover  at  least  for  the  discom- 
fort of  being  obliged  to  remain  in  a  cold 
station  for  tbe  period  mentioned.  We  cannot 
say  that  this  damage  would  be  merely  nomi- 
nal. 

A  more  Important  question,  however,  is 
tbe  question  whether  plaintiff  can  in  any 
event  recover  for  the  alleged  illness  tbat  fol- 
lowed. In  view  of  tbe  fact  tbat  a  new  trial 
must  be  bad,  we  deem  It  proper  to  make  some 
reference  to  this  question. 

If  plaintiff  bad  come  to  tbe  station  at  tbe 
time  he  bought  bis  ticket,  this  question  would 
give  us  no  trouble.  It  would  then  be  a  ques- 
tion for  the  Jury  wheth»  the  subsequent 
exposure  caused  tbe  Illness  that  followed. 
The  difficulty  arises  from  tbe  fact  that  the 
Illness  followed  a  period  of  exposure  for  tbe 
first  part  of  which  defendant  was  not  re- 
sponsible, and  for  tbe  latter  part  of  which 
a  Jury  might  find  that  defendant  was  respon- 
sible. We  are  of  the  opinion  tbat  the  testi- 
mony In  the  record  before  us  Is  insufficient  to 
sustain  a  finding  that  tbe  subsequent  Illness 
of  plaintiff,  or  any  part  of  it,  was  due  to  tbe 
exposure  plaintiff  suffered  after  tbe  pur- 
chase of  bis  ticket  But  tbe  case  was  not 
tried  In  tbe  trial  court,  nor  argued  in  this 
court,  on  tbe  theory  that  any  such  show- 
ing was  necessary,  and  we  are  unable  to 
say  tbat  such  a  result  Is  Incapable  of  proof 
on  another  trial  of  the  case. 

Order  reversed,  and  new  trial  granted. 


MARCUS  et  aL  v.  NATIONAL  COUNCIL  OF 

KNIOHTS  AND  LADIES  OF 

8E0UBITT. 

(Snpreme  Court  of  Minnesota.    Oct  10,  1913.) 

(BvOdbu*  by  the  Ootirt.) 

1.  IiretnxANOE  (If  698,  723*)— FaATKBN.u.  Iv- 
SUBANCK— Expulsion  of  Mkuber. 

The  laws  of  a  fraternal  beneficiary  Insur- 
ance order  provide  tbat  misstatement  as  to  age 
in  tbe  application  for  membership  Is  an  offense 
against  tbe  order  and  ground  for  expulsion,  that 
a  member  accused  of  such  offense  is  to  be  tried 


by  the  ezecotlve  committee  of  tbe  order,  that 
the  decision  upon  such  trial  Is  conclusive  unless 
appealed,  and  specify  the  mode  of  procedure  for 
both  trial  and  appeal.  Held,  the  laws  of  tbe 
order  are  reasonable  and  valid  as  to  offense, 
penalty,  and  procedure. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  1838,  1869-1886 ;  Dec  Dig.  K 
693,  723>] 

2.  Insttrano*  (I  819*)— Action  on  BENisnT 

CeBTIFIOATB— StrFFICIBNOT     01     BJvinxNCB— 

ExPTTLSiOH  or  Mkkbkb. 

Beld,  tbat  It  conclusively  appeared  that  the 
member,  ander  which  plaintiffs  claim  as  bene- 
ficiaries, was  dnly  charged  with  the  offense 
mentioned,  cited  before  the  executive  committee 
of  defendant  for  trial,  i>ersonally  appeared,  had 
trial,  was  found  guil^,  and  expelled  unless  he 
accepted  an  option  to  pay  assessments  at  a  rate- 
corresponding  to  the  age  of  entry  as  fonnd  by 
the  committee. 

[Ed.  Note.— For  otber  cases,  see  Insurance, 
Cent  Dig.  H  2006,  2007;   Dec.  Dig.  i  819.*] 

3.  Insubanok  (I  694*)— Action  on  Benefit 
Cebtificate— Expulsion  of  Membeb— Re- 
view BT  COUBTS. 

Not  having  ap^aled  from  anch  decision, 
errors  or  irregnlarines  therein  are  of  no  avail; 
the  rule  being  that  unless  a  member  of  an  order, 
such  as  this,  first  exhausts  the  remedy  afforded 
b^  the  laws  of  the  order  for  maintaining  his 
rights,  he  cannot  have  recourse  to  tbe  courts. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1834,  1836;    Dec.  Dig.  {  «94.*] 

4.  Inbubance.  (§  730*)— Benefit  Cebtifioatb 
— abannonment  of  rlohts— estoppel. 

In  this  case  the  evidence  conclusively 
shows  conduct  subsequent  to  knowledge  of  the 
decision  of  tbe  committee  which  amounted  to 
an  abandonment  of  the  membership  and  acquies- 
cense  in  tbe  decision,  so  that  plaintiffs  are  now 
precluded  from  asserting  that  the  person  under 
whom  they  claim  died  a  member  of  defendant 
in  good  standing. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  1 1877;  Dec.  Dig.  |  730.*] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Oscar  Hallam,  Judge. 

Action  by  Frelda  Marcus  and  others 
against  tbe  National  Council  of  Knights  and 
Ladles  of  Security.  A  verdict  was  directed 
for  defendant  and  from  denial  of  new  trial, 
plaintiffs  appeaL     Affirmed. 

A.  J.  Hertz,  of  St  Paul  (James  E.  Mark- 
ham,  of  St  Paul,  of  counsel),  for  appellants. 
WUUam  G.  White,  of  St  Paul  (Harvey  E. 
Hall,  of  St  Paul,  of  counsel),  for  respondent 

HOLT,  J.  Tbe  defendant  Is  an  Incorporat- 
ed fraternal  beneficiary  Insurance  order.  Its 
subordinate  lodges  being  called  councils. 
Those  who  become  members  of  a  council  re- 
ceive a  membersblp  certificate  from  tbe  de- 
fendant under  which,  in  consideration  of 
specified  dues  and  assessments,  the  benefi- 
ciaries named  In  the  certificate  become  en- 
titled to  receive  from  defendant  a  certain 
sum  of  money  In  the  event  of  the  member's 
death  while  In  good  standing.  Tbe  applica- 
tion for  membersblp,  the  certificate,  and  tbe 
laws  of  the  order  constitute  the  contract 
and  govern  tbe  rights  and  duties  between 
tbe  members  and  tbe  order.    In  case  a  mem- 
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ber  of  one  council  accnses  a  member  of  an- 
other council  of  wrongdoing,  by  filing  a  com- 
plaint with  the  president  of  the  order,  the 
latter,  If  he  deems  the  accusation  of  siiflaclent 
Importance,  Is  required  to  refer  such  accusa- 
tion to  the  National  Executive  Committee  for 
trial.  This  committee  has  power  to  hear  and 
determine  all  charges  against  members  for 
violations  of  the  laws  of  the  order,  and  ren- 
der judgment  and  Inflict  punishment  Within 
30  days  after  the  decision  of  the  committee  is 
rendered,  the  accused,  if  dissatisfied  there- 
with, has  the  right  to  appeal  to  the  order 
itself,  the  National  Council.  The  decision  Is 
final  unless  an  appeal  Is  thus  taken.  The 
order  meets  biennially,  but  provisions  are 
made  for  the  hearing  of  appeals  at  special 
meetings.  The  membership  certificate  stipu- 
lates that  statements  In  the  application  for 
membership  are  warranties,  and  the  laws  of 
the  order  provide  that  false  statement  as  to 
age  In  the  application  is  an  offense  punish- 
able with  expulsion  or  cancellation  of  the 
certificate.  The  laws  also  provide  that  dues 
and  assessments  must  be  paid  monthly,  and 
nonpayment  Ipso  facto  forfeits  all  rights  un- 
der the  certificate. 

In  1904  Samuel  Schleslnger  applied  for 
membership  in  Herzel  Council,  No.  1188,  Min- 
neapolis, a  subordinate  lodge  of  defendant 
He  was  admitted,  and  defendant  issued  to 
him  the  membership  (or  beneficiary)  certifi- 
cate upon  which  this  suit  is  brought  by  plain- 
tiffs, the  beneficiaries  therein  named.  His 
age  as  stated  in  the  application  was  47  years, 
and  the  monthly  assessment  required  to  be 
paid  at  that  entrance  age  was  $2.55.  He  paid 
his  assessments  up  to  and  including  March, 
1910.  In  that  month  an  investigation  start- 
ed. Involving  the  methods  practiced  in  Her- 
zel Council,  No.  1188,  to  secure  members, 
with  the  result  that  early  in  April,  1910,  the 
charter  of  the  council  was  revoked,  and  the 
members  who  were  not  expelled  from  the 
order  were  required  to  obtain  transfer  cards 
to  some  other  council  or  else  pay  future  as- 
sessments to  the  defendant  direct  A  com- 
plaint in  writing  was,  about  the  same  time, 
filed  with  defendant's  president  against 
Schleslnger  by  a  member  of  another  council, 
accusing  Schleslnger  of  violation  of  the  laws 
of  the  order,  specifying  several  particulars, 
among  which  was  the  one  that  he  had  made 
misstatements  as  to  age  in  procuring  his  cer- 
tificate. The  accusation  was  referred  to  the 
national  executive  committee  by  the  presi- 
dent, and  by  it  Schleslnger  was  duly  served 
with  a  copy  of  the  complaint  and  with  a  cita- 
tion to  appear  before  the  committee  on  the 
6th  day  of  April,  1910,  at  a  designated  place 
in  Minneapolis,  Minn.,  and  answer  the  charg- 
es preferred  against  him,  and  show  cause 
why  his  benefldaiy  certificate  should  not  be 
canceled  and  annulled.  At  the  appointed 
time  Sclileslnger  appeared  before  the  com- 
mittee, and  testimony  was  taken  upon  the 
charges  preferred  against  him,  and  the  com- 


mittee determined  that  Schleslnger  had  made 
misstatements  as  to  age  in  his  application; 
that  instead  of  being  47  years,  as  stated 
therein,  he  was  then  not  less  than  64  years, 
of  age;  and  the  conclusion  was  that  he  could 
r^ain  a  member  no  longer  unless  he  agreed 
to  pay  assessments,  beginning  with  May,  1910, 
on  the  basis  of  attained  age  of  54  years  at 
the  time  of  entry,  to  wit  $5.85  per  month. 
By  letter  of  April  22,  1910,  Schleslnger  was 
notified  of  the  action  of  the  committee.  He 
was  also  advised  that  if  he  did  not  accept 
the  option  given,  a  formal  order  would  be 
made  expelling  him,  and  that  since  the  coun- 
cil of  which  he  had  been  a  member  had  been 
dissolved,  It  was  necessary  to  issue  a  transfer 
card  to  some  other  council,  if  he  desired  to 
retain  his  certificate  upon  the  terms  proposed. 
He  was  requested  to  let  the  committee  know 
at  once  whether  the  proposition  was  accept- 
ed, so  that  the  card  might  be  Issued  and  his 
April  assessment  paid  within  that  month. 
On  April  27th  Schleslnger  answered  by  let- 
ter, asking  why  such  action  was  taken.  On 
May  6th  the  committee  in  reply  reiterates  the 
statements  in  its  former  communication,  and 
concludes  thus:  "The  question  for  you  to 
decide  is  whether  or  not  yon  prefer  to  re- 
main a  member  of  tlie  society  and  pay  the 
new  rate,  or  to  drop  your  membership,  or 
have  the  executive  committee  expel  you  for 
misrepresentation.  Kindly  advise  me  at  once 
what  your  wishes  are  In  the  matter."  Schles- 
lnger was  absolutely  silent  after  this.  He 
neither  tendered  nor  paid  further  assess- 
ments. There  Is  some  shadowy  testimony  of 
a  payment  for  six  months  in  advance,  claim- 
ed to  have  been  made  in  March  prior  to  the 
accusation  by  a  relative ;  but  it  is  to  be  not- 
ed that  in  the  committee's  letter  of  April  22d 
it  Is  suggested  that  the  assessment  for  that 
month  was  still  unpaid,  and  in  Schleslnger's 
answer  of  the  27th  it  is  not  intimated  tliat 
the  suggestion  Is  out  of  place.  However  that 
may  be,  it  appears  conclusively  that  no  as- 
sessments or  dues  accruing  during  the  seven 
months  next  prior  to  his  death,  which  occur- 
red May  21,  1911,  wei^  either  paid  or  tend- 
ered. 

This  action  was  brought  by  the  beneficia- 
ries named  in  Schleslnger's  membership  cer- 
tificate. The  answer  set  up  several  defenses, 
one  of  which  was  that  Schleslnger  had  violate 
ed  the  laws  of  the  order  in  making  false 
statements  as  to  age  In  his  application  for 
membership;  that  he  had  been  duly  accused 
of  the  offense ;  that  the  president  of  the  or- 
der had  referred  the  accusation  to  the  execu- 
tive committee  for  trial;  that  Schleslnger 
was  duly  cited  in  for  trial,  the  trial  had, 
and  a  decision  made  that  Schleslnger  had 
misrepresented  his  age,  and  that  he  would  be 
expelled  unless  he  agreed  to  thereafter  pay 
assessments  at  a  rate  as  of  64  years  of  age 
at  entry ;  that  he  refused  to  accept  said  re- 
ratlng;  that  he  did  not  appeal  from  the  deci- 
sion,  although  the  appellate  tribjoaal  met 
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vrlthln  two  months  thereafter;  and  that  he 
never  thereafter  paid  or  tendered  any  assesa- 
ments,  but  acqnlesced  In  the*  action  of  ex- 
pulsion, stated  that  he  would  pay  no  fur- 
ther assessments  and  abandoned  his  member- 
ship. The  reply  to  this  defense  was  merely 
a.  general  denial,  and  an  allegation  that  the 
by-laws  set  up  In  the  answer  did  not  apply 
to  the  contract  of  Insurance,  and  that  such 
by-laws  were  unreasonable  and  of  no  binding 
force.  It  Is  to  be  borne  in  mind  that  there 
is  no  allegation  of  fraud  or  deception  which 
prevented  Schleslnger  from  having  a  fair 
trial,  or  that  he  was  denied  the  opportunity 
of  making  a  defense,  or  that  any  undue  ad- 
vantage was  taken  of  him  at  any  stage  of 
the  proceeding.  Upon  the  trial  tlie  court 
directed  a  verdict  for  defendant.  PlaintUfs 
app^l  from  the  order  denying  their  motion 
for  a  new  trIaL 

[1  ]  The  other  defenses  need  not  be  noticed, 
for  we  consider  the  one  above  set  forth  is  to 
such  an  extent  sustained  by  the  undisputed 
facts  that  it  Is  decisive  of  the|  appeal. 
Where,  as  in  this  case,  the  amount  of  the 
assessments  Is  based  upon  the  age  of  the 
member  at  the  time  of  entry.  It  is  plain  that 
misstatement  as  to  age  in  the  application 
for  membership  is  good  ground  for  cancella- 
tion of  the  membership  certiflcate,  or,  which 
is  the  same  thing,  expulsion.  It  is  a  material 
misrepresentation  as  a  matter  of  law.  Tay- 
lor V.  Grand  Lodge  A.  O.  U.  W.,  96  Minn.  441, 
105  N.  W.  408,  3  L.  R.  A.  (N.  S.)  114.  Under 
the  laws  of  the  order,  misstatment  of  age  in 
obtaining  membership  is  an  ofCense  against 
the  order,  which  is  triable  under  Its  laws,  and 
is  punishable  with  expulsion.  The  conse- 
quence of  expulsion  Is  forfeiture  of  all  rights 
under  the  membership  (or  beneficiary)  cer- 
tificate. 

[3]  It  is  generally  held  that  when  an  order 
of  this  kind,  in  accordance  with  its  laws,  pro- 
ceeds to  discipline  or  expel  a  member,  courts 
will  not  Interfere  therewith,  if  the  law  un- 
der which  the  action  was  taken  is  reasonable 
and  the  tribunal  which  acted  had  Jurisdiction 
of  the  offense  and  proceeded  regularly.  Ba- 
con on  Benefit  Societies  (3d  Ed.)  {  442 ;  Con- 
noUy  ▼.  Mut  I^at  Benefit  Ass'n,  58  Conn.  552, 
20  AtL  671,  9  L.  R.  A.  428,  18  Am.  St  Bep. 
296.  As  above  stated,  the  reasonableness  and 
validity  of  the  law  of  the  order  making  mis- 
statement of  age  In  the  application  for  mem- 
bership an  offense  punishable  by  expulsion 
is  beyond  doubt  Neither  can  there  be  any 
serious  question  raised  concerning  the  legal- 
ity and  reasonableness  of  the  procedure  pro- 
vided by  the  laws  of  the  order.  The  accused 
is  dted  in  liefore  a  competent  tribunal,  he  is 
famished  with  written  specification  of  the 
charges,  he  is  accorded  a  hearing,  he  has 
the  right  to  appeal,  and  testimony  is  taken 
which,  in  case  of  appeal,  is  transmitted  to  the 
appellate  tribunal. 

[2]  The  contention  is  that  the  e^dence 
raised  a  anestlon  of  fact  as  to  whetlier  a 


trial  was  had,  and,  further,  that  no  exiralsion 
resulted,  because  no  final  Judgment  was 
rendered  so  declaring,  and  none  from  which 
an  appeal  could  be  taken.  These  are,  in  our 
opinion,  the  only  questions  not  entirely  free 
from  doubt  The  testimony  relied  on  as  tend- 
ing to  disprove  a  trial  is  that  of  one  Win- 
throp;  but  even  on  bis  version,  Schleslnger 
was  called  before  the  committee  and  asked 
questions  as  to  age.  He  does  state  that  no 
other  witness  testified  in  the  case,  but  Schles- 
inger's  very  appearance  ^ay  have  been  the 
most  convincing  testimony  as  to  his  being 
more  than  64  years  old  at  the  time  of  entry. 
And  Winthrop  does  not  now  intimate  that 
such  appearance  was  not  ample  evidence 
from  which  to  make  the  finding  as  to  age  of 
entry,  or  that  Schleslnger  was  denied  the 
right  to  offer  all  the  testimony  he  might  de- 
sire upon  the  charges  made  against  Iilm.  We 
db  not  think  the  testimony  of  this  man 
would  be  sufficient  to  support  a  finding  that 
Schleslnger  did  not  have  a  trial,  in  face  of 
the  positive  testimony  of  two  persons  that 
witnesses  were  heard  and  the  testimony  pre- 
served. 

Was  there  a  decision  rendered  by  the  com- 
mittee which  terminated  Schlesiuger's  rights? 
It  is  not  to  be  expected  that  the  procedure  of 
a  trial  in  an  organization  like  defendant  shall 
conform  to  that  of  a  court  of  law,  or  that 
decisions  shall  be  given  in  the  form  or  with 
the  precision  that  obtains  in  Judicial  proceed- 
ings. It  is  not  contemplated  that  controver- 
sies arising  within  the  order  shall  be  tried 
and  determined  by  lawyers,  or  under  their 
exclusive  guidance.  Form  must  yield  to 
substance  And  while  the  record  kept  by  the 
executive  committee  was  not  offered  in  evi- 
dence, the  testimony  is  undisputed  that  after 
the  trial  was  had  the  committee  deliberated 
and  arrived  at  a  decision.  It  determined 
that  Schleslnger  had  committed  the  offense 
charged  against  him,  and  that  he  could  re- 
main a  member  no  longer  unless  he  signified 
an  intention  to  avail  himself  of  the  option 
given.  The  entry  of  any  order  after  his  fail- 
ing to  accept  the  offer  was  a  mere  formality. 
To  persons  other  than  the  technical  lawyer 
it  would  be  plain  that  the  committee  had  con- 
cluded the  trial  and  had  given  its  final  deci- 
sion. 

Assume  that  the  committee  was  not  an- 
thorized  to  render  the  decision  it  did  make, 
that  it  had  power  only  to  expel  uncondition- 
ally for  the  offense  of  which  it  found  Schles- 
lnger guilty,  still  it  does  not  follow  that  the 
expulsion  can  be  successfully  attacked  in 
the  courts.  The  committee  under  the  laws 
of  the  order  had  power  to  render  Judgment 
Such  Judgment  though  erroneous,  binds  the 
member  unless  appealed.  He  had  so  agreed. 
Courts  with  few  exceptions  sustain  such 
agreements,  and  hold  that  a  member,  or  those 
who  claim  rights  through  a  member,  must 
first  exhaust  the  remedy  given  in  the  order 
before  bringing  suit,  provided-such  remedy 
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1b  reasonable.  There  can  be  no  contention 
tbat  the  laws  of  the  defendant  order  were 
unreasonable,  either  as  to  trial  before  the 
execatlye  committee  or  as  to  appeals  from 
its  decision.  In  Jeane  t.  Orand  Lodge,  86 
Me.  434,  30  Atl.  70,  it  is  stated:  "It  is  said 
that  the  proceedings  leading  to  his  expulsion 
were  Irregular,  and  did  not  conform  to  the 
rules  of  the  order.  Suppose  they  were;  the 
laws  of  the  order  gave  an  appeal  to  a  su- 
preme tribunal  constituted  for  the  yery  pur> 
pose  of  correcting  such  errors,  and  they  pro- 
vide that  each  member  ftilllng  to  take  such 
appeal  'shall  be  deemed  to  have  thereby 
agreed  to  abide  by  such  decision  or  enforce- 
ment of  the  laws  or  rules  of  the  order.'  The 
deceased  failed  to  take  any  appeal  from  his 
expulsion,  and  thereby  must  be  held  to  have 
acquiesced  in  the  decision.  *  *  *  More- 
over, It  is  Just  and  reasonable  to  hold  that 
when  a  member  of  such  society  has  a  remedy, 
under  the  rules  of  his  order,  from  any  sup- 
posed erroneous  action  injurious  to  himself, 
he  should  first  exhaust  that  remedy  before 
appealing  to  the  courts  for  relief."  See,  to 
the  same  effect,  Lindahl  v.  Supreme  Court 
I.  O.  F.,  100  Minn.  87, 110  N.  W.  358,  117  Am. 
St  Bep.  666,  8  L.  B.  A.  (N.  S.)  916;  Karcher 
T.  Supreme  liOdge  K.  of  H.,  137  Mass.  368; 
King  T.  Wynema  Council  (Del.  Super.)  78 
I  Atl.  845 ;  Modern  Woodmen  v.  Taylor,  67  BCan. 
369,  71  Pac.  806;  Beeman  y.  Supreme  Lodge 
S.  of  H.,  215  Pa.  627,  64  Ati.  792 ;  Welgand 
T.  Fraternities  Ace.  Order,  97  Md.  443,  55 
AtL  530;  Cotter  y.  Orand  Lodge,  23  Mont 
82,  67  Paa  650 ;  Montour  y.  G.  L.  O.  U.  W., 
38  Or.  47,  62  Pac  624;  29  Cye.  201-205, 
notes  to  Byan  y.  Cndahy,  49  L.  R.  A.  353, 
and  notes  to  Lindahl  v.  Supreme  Court  I.  O. 
P.,  8  L.  B,  A.  (N.  S.)  916. 

[4]  But  If  there  be  any  doubt  upon  the 
proposition  that  the  decision  of  the  commit- 
tee was  suflBciently  formal  and  final,  so  as 
to  require  Schlesinger  to  appeal  therefrom 
or  be  precluded  thereby,  we  nevertheless 
think  the  evidence  clearly  shows  that  be 
abandoned  his  membership  and  by  conduct 
acquiesced  in  the  decision  of  the  committee, 
so  that  plaintiffs  are  now  estopped  from  as- 
serting that  Schlesinger  died  a  member  in 
goqd  standing.  He  knew  that  he  was  ac- 
cused of  a  violation  of  bis  contract  and  the 
laws  of  the  order,  which,  if  proven,  meant 
expulsion  and  made  void  the  certificate  sued 
on ;  he  appeared  at  the  trial ;  he  knew  tbat 
a  decision  was  reached  that  he  was  guilty 
and  must  be  expelled,  unless  he  accepted 
the  offer  to  pay  assessments  at  the  rate  the 
committee  found  his  age  to  be  at  the  time  of 
entry ;  he  knew  that  the  defendant  would 
consider  that  he  had  decided  to  abandon  his 
membership,  unless  he  availed  himself  of 
the  option  given,  or  took  some  action  to  as- 
sert his  rights  or  perform  his  duties  as  a  mem- 
ber; but  except  for  his  letter  asking  for  the 
reason  of  his  expulsion,  he  remained  silent 


and  passive,  and  offered  to  pay  no  dues  or 
assessments,  or  fulfill  any  of  the  obligations 
imposed  on  members.  Not  only  that  but  the 
testimony  is  undisputed  that  shortly  after 
the  trial,  and  presumably  after  knowledge 
of  the  decision,  Schlesinger  stated  to  defend- 
ants' attorney,  who  called  on  him  with  ref- 
erence to  this  insurance,  "that  he  wouldn't 
pay  any  farther  assessments,  and  he  would 
drop  his  insurance,"  unless  his  sons-in-law 
would  pay  the  assessments — ^"it  was  up 
to  them."  In  view  of  the  situation  after 
notice  of  the  decision  and  of  defendants'  po- 
sition in  the  matter,  it  was  the  daty  of 
Schlesinger  to  take  some  action  to  assert 
his  membership.  Not  having  so  done,  but 
having,  on  the  contrary,  stated  that  he  would 
pay  no  further  assessments  and  would  drop 
his  Insurance,  he  and  those  claiming  through 
him  are  estopped  from  asserting  rights  based 
on  membership  in  good  standing. 

Complaint  is  made  of  errors  of  law  occur- 
ring at  the  trial,  but  the  objections^  thai 
made  were  palpably  without  merit  and  need 
not  be  noticed  here.  We  think  that  upon  the 
one  defense  pleaded  the  evidence  was  such 
that  the  direction  to  retam  a  verdict  for  de- 
fendant was  right 

Order  affirmed. 

HALLAM,  J.,  having  tried  the  case,  did 
not  sit 


LOHBENZ  et  al.  v.  NELSON. 
(Supreme  Court  of  Minnesota.    Oct  17,'  1813.) 

BEPIAVIR   (§   70*)— BUBDBN  OF  Proot. 

In  an  action  to  replevin  cordwood  taken  by 
defendant  from  a  certain  tract  of  land  upon 
which  were  several  piles  of  cordwood,  some 
claimed  by  plaintiffs  and  others  not,  the  bur- 
den was  on  plaintifEs  to  prove  the  identity  of  the 
wood  claimed  by  them  with  that  taken  by  de- 
fendant, and  to  establish  their  title  thereto. 

JEd.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  U  280-284;    Dec.  Dig.  i  70.»] 

Appeal  from  District  Court,  Aitkin  County; 
O.  W.  Stanton,  Judge. 

Action  by  F.  W.  Lohrenz  and  others  against 
Marcus  Nelson.  Verdict  for  plaintiffs.  From 
an  order  denying  alternative  motion  for 
judgment  notwithstanding  the  verdict  or 
for  new  trial,  defendant  appeals.  Beversed, 
and  new  trial  granted. 

Lonis  Hallum,  of  Aitkin,  for  appellant 
E.  H.  Krelwitz,  of  Aitkin,  for  respondents. 

FEB  CURIAM.  Action  in  replevin  to  re- 
cover possession  of  certain  cordwood.  Plain- 
tiff had  a  verdict  and  defendant  appeals 
from  an  order  denying  his  alternative  motion 
for  judgment  notwithstanding  the  verdict  or 
for  a  new  trial. 

Plaintiffs  cut  mixed  cordwood  and  other 
timber  upon  a  certain  80-acre  tract  of  land 
for  Charles  Ward  and  Anthony  Bosco.    They 
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filed  liens  upon  the  wood  and  timber  for  so 
macta  of  tbeir  pay  as  remained  nnpald,  ob- 
tained Judgments  tbereon,  and,  nnder  ezecu- 
tlona  Issued  npon  snch  Jadgments,  80  corda 
of  mixed  cordwood  located  npon  tbls  land 
were  sold  to  plalntUf  Ford,  and  85  cords  of 
(neb  cordwood  located  thereon  were  sold  to 
plaintiffs  Lohrenz  and  Lohrenz.  The  evi- 
dence discloses  that  there  were  several  plies 
of  cordwood  npon  this  land,  bnt  does  not  dls- 
elose  the  nomber  of  cords  tbereon,  nor  to 
whom  any  of  it  belonged.  Defendant  Nelson 
was  not  a  party  to  the  suits  in  which  the 
liens  were  foreclosed,  nor  concerned  therein 
in  any  way  so  far  as  the  record  shows,  and 
bence  is  not  boond  by  the  result  of  those  pro- 
ceedings. 

He  hauled  away  certain  cordwood  piled  up- 
on this  land,  aad  plaintiffs,  claiming  to  own 
it,  brought  this  action.  They  offered  no  evi- 
dence of  title  except  the  record  In  the  lien 
proceedings,  and  the  sheriff's  return  upon  the 
executions.  There  is  not  a  sdntiUa  of  evi- 
dence that  any  of  the  wood  taken  by  de- 
fendant was  part  of  the  wood  upon  which 
plaintiffs  had  a  lien,  or  part  of  the  wood 
sold  to  them  under  the  execution  sales.  It 
appears  that  the  wood  claimed  by  them  and 
the  wood  hauled  by  defendant  was  piled 
npon  the  same  80-acre  tract  of  land.  Noth- 
ing more.  It  does  not  even  appear  that  the 
wood  taken  by  defendant  was  cut  upon  that 
land.  Neither  does  It  appear  that  either 
Ward  or  Bosco  ever  had  or  daJmed  any  In- 
terest in  It,  or  ever  bad  anything  to  do 
wlth-tt. 

There  Is  an  utter  absence  of  any  evidence 
tending  to  Identify  the  wood  taken  by  defend- 
ant as  the  wood  Involved  in  the  lien  proceed- 
ings or  sold  under  the  executlona.  As  the 
bnrden  la  npon  plaintiffs  to  Identify  the  wood 
claimed  by  them,  and  establish  their  title 
thereto,  Uie  verdict  cannot  be  sustained. 
Another  trial  may  supply  the  missing  evi- 
dence, and  for  that  reason  the  order  deny- 
ing Judgment  notwithstanding  the  verdict 
ia  affirmed;  but  the  order  denying  a  new 
trial  is  reversed,  and  a  new  trial  granted. 


BDH  V.  WARD  et  alt 

(Sopreme  Court  of  Sonth  Dakota.     Oct  0, 
1913.) 

t  PucAniRO  (t  369*)  —  Blxotion  Bktwbkr 
Causes  of  Acnon. 
In  an  action  against  real  estate  brokers 
to  recover  t>ack  money  paid  nnder  a  contract 
for  the  purchase  of  land  which  was  not  carried 
oBt,  where  plaintiff  was  in  doubt  as  to  whether 
Bu  remedy  was  based  upon  a  contract  of  agen- 
cy or  upon  the  wrongful  acta  of  the  brokers 
in  representing  that  aach  advance  payment  was 
required  by  the  owner,  it  waa  not  error  to  re- 
fute to  require  him  to  elect  at  the  beginning 
of  the  trial  on  which  connt  he  would  rely, 
■ioce,  where  a  plaintiff  is  nnable  to  determine 
ia  advance  the  exact  nature  of  defendant's  Ua- 


bility,  wUch  the  testimony  wUch  the  court 
may  admit  will  establish,  be  msy  atate  a  cause 
of  action  in  more  than  one  form,  and,  unless 
the  different  allegations  are  so  inconsistent 
that  proof  of  one  will  disprove  die  otiier,  he 
will  not  be  required  to   elect. 

[£jd.  Note. — For  other  casea,  see  Pleading, 
Cent  Dig.  H  1199-1209;    Dec  Dig.  (  369.»] 

2.  Appeal  and  Ebbob  (|  1039*)— Habmless 
Ebbob— REFnsAi,  to  Rbquibk  Eiaction. 
The  refusal  of  the  trial  court  to  require 
plaintiff  to  elect  at  the  beginning  of  the  trial 
on  wliich  count  of  his  complaint  he  would  rely, 
if  erroneous,  was  not  prejudicial' to  defendanta, 
where  plaintiff  offered  no  evidence  to  estab- 
lish one  of  the  counts. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  ff  407&-1088;  Dec  Dig.  | 
1039.*] 

8.   EVIDKNCB    (I    271*)— DBOLABATIONa— SEU- 

SEBviNa  Deciabationb. 

In  an  action  to  recover  back  Aioney  paid 
real  estate  brokers  under  a  contract  which  was 
not  carried  out,  it  was  not  error  to  admit  a 
letter  written  the  brokers  by  plaintiff  over  the 
objection  that  it  was  a  self-serving  declaration, 
where  it  did  not  purport  to  contam  any  mate- 
rial fact  but  merely  showed  a  demand  by  plain- 
tiff. 

[Ed.   Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  il  1068-1079,  1081-1104;  Dec  Dig. 
I  271.*] 
4.  Apfkal  aitd  Ebbob  (|  760*)— Absioiiksnts 

OF  Ebbob— SumoiENOT. 

On  tan  appeal  from  an  order  granting  a 
new  trial,  an  assignment  of  such  order  as  error 
challenges  the  sufficiency  of  the  grounds  upon 
which  the  order  was  made,  and  is  the  only  as- 
signment that  can  be  made  by  the  appellant, 
since  the  office  of  specifications  of  error  is  to 
point  out  to  the  trial  court  the  errors  claimed 
to  exist  In  the  record,  which,  in  such  a  case, 
is  done  by  the  respondents  on  their  motion  for 
the  new  trial. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3074-3083;  Dec  Dig.  { 
750.*] 

6.  Appkai,  and  Ebbob  (|  977*)— Review— Ob- 

DEB   OBANTINa  NEW  TBIAI.. 

The  granting  of  a  new  trial  is  so  largely 
in  the  sound  discretion  of  the  trial  court  that, 
unless  there  has  been  an  abuse  of  this  discre- 
tion, the  order  wUl  rarely  be  disturbed  on  ap- 
peal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3860-3866;  Dec  Dig.  g 
977.*] 

Appeal  from  Circuit  Court,  Beadle  County ; 
Alva  E.  Taylor,  Judge. 

Action  by  Ernest  D.  Ede  against  Harry  J. 
Ward  and  another,  partners,  doing  business 
as  Ward  A  Brawner.  From  an  order  grant- 
ing a  new  trial  on  defendants'  motion  after 
a  verdict  for  plaintiff,  plaintiff  appeals.  Af- 
firmed. 

Elmest  D.  Ede  and  Null  &  Boyhl,  all  of 
Huron,  for  appellant  Gardner  &  Churchill 
and  B.  B.  McClaskey,  all  of  Huron,  for 
respondents. 

POLLEY,  3.  On  and  for  some  time  prior 
to  the  Ist  day  of  February,  1911,  defendants, 
as  real  estate  dealers  in  the  city  of  Huron, 
were  the  agents  for  the  owners  for  the  sale 
of  two  adjoining  quarter  sections  of  land  in 


*'«  othar  easas  lea  wme  topic  and  section  NtTHBBH  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  laflexas 
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Beadle  county.  Plaintiff,  a  practicing  at- 
torney at  law,  was  also  to  some  extent  en- 
gaged In  the  real  estate  business,  and  on  or 
about  tbe  above-named  date  made  Inquiry  of 
defendants  as  to  tbe  price  and  terms  upon 
which  tbe  said  land  conid  be  purchased. 
Esther  at  the  first  inteiriew  or  very  soon 
thereafter,  plaintiff  Informed  defendants  that 
be  had  a  client  in  Nebraska  who  was  a  pro- 
spective purchaser  for  the  said  land,  if  it 
could  be  bad  on  satisfactory  terms.  Several 
interviews  took  place  between  plalntifC  and 
defendants,  which  terminated,  on  the  26th 
day  of  said  month,  in  the  execution  by  de- 
fendants of  separate  written  contracts  for 
the  sale  of  each  of  said  quarter  sections  of 
land  to  plaintiff,  or  such  person  as  he  might 
name.  Defendants  represented  to  plaintiff 
that  the  owners  of  the  land  each  required 
an  advance  payment  of  $500,  and  would  not 
enter  Into  the  contracts  until  such  payment 
was  made.  Plaintiff  had  received  no  money 
from  his  client,  but  complied  with  this  re- 
quirement himself,  and  paid  this  $1,000  by 
giving  defendants  two  checks,  one  for  $250, 
and  one  for  $750.  This  money  was  to  apply  on 
tbe  purchase  price  of  the  land,  and  each  of 
tbe  written  contracts  contained  an  acknowl- 
edgment of  the  payment  of  $500-  on  the 
purchase  price.  The  price  of  the  land  made 
by  defendants  to  plaintiff  was  In  ^cess  of 
the  price  made  by,  and  that  was  to  be  re- 
ceived by,  the  owners  of  the  land,  and  this 
excess  represented  the  profit  or  commission 
that  defendants  were  to  have  for  negotiating 
the  sale. 

Within  two  or  three  days  after  the  execu- 
tion of  the  contracts,  plaintiff  received  in- 
formation from  the  projective  purchaser  to 
the  effect  that  be  would  not  be  able  to  carry 
out  the  contract  to  purchase,  and  negotiations 
came  to  an  end.  Plaintiff  Informed  defend- 
ants of  this  fact  on  or  prior  to  tbe  10th  of 
March,  1011,  and  asked  them  to  return  the 
$1,000  he  had  given  them,  and  to  cancel  the 
contracts.  Shortly  thereafter  one  of  the  de- 
fendants told  plaintiff  that  be  had  succeeded 
tn  getting  back  $600,  but  was  unable  to  get 
bade  any  more.  He  thereupon  produced  the 
$750  check  that  had  been  given  him  by  the 
plaintiff,  which  had  never  been  cashed,  and 
asked  plaintiff  for  the  difference  between  that 
and  $600,  amounting  to  $150.  Plaintiff  gave 
defendant  a  check  for  $150,  returned  the  two 
contracts,  and  defendant  returned  to  him  the 
$750  check.  It  afterward  devtioped  that 
neither  of  the  owners  of  the  land  had  re- 
quired or  had  received  any  money  whatso- 
ever on  the  transaction;  that  defendants  did 
give  $200  to  a  representative  of  the  owner  of 
one  of  the  quarters,  but  that  this  was  return- 
ed to  them  when  the  contracts  were  can- 
celed. When  plaintiff  learned  these  facts, 
he  demanded  of  the  defendants  a  return  of 
the  $400  retained  by  them,  and,  upon  their 
refusal  to  return  the  same,  brought  this  ac- 
tion. 


PlalntUTa  complaint  In  form  set  up  two 
causes  of  action;  one  alleging  a  contract  of 
agency  between  plaintiff  and  defendants,  and 
that  he  had  advanced  them,  as  such  agents, 
the  sum  of  $1,000  to  be  by  them  applied  on 
the  purchase  price  of  the  land  in  question, 
but  that  they  had  used  no  part  of  it  for  that 
purpose,  and  had  returned  to  him  but  $600 
of  said  money,  leaving  a  balance  due  of  $400. 
The  other  cause  of  action  was  based  upon 
tort,  alleging  that  defendants  had  ohtalned 
from  plaintiff  the  sum  of  $1,000,  upon  the 
express  representation  that  it  was  neces- 
sary to  use  the  same  as  an  advance  payment 
in  order  to  secure  the  contracts  to  purchase 
the  said  land;  that  said  representations, 
though  wholly  false,  were  believed  and  acted 
upon  by  plaintiff ;  that  no  part  of  the  said 
$1,000  was  used  for  the  purpose  for  which 
it  was  advanced  to  defendants;  that  upon 
demand  for  a  return  thereof  they  had  return- 
ed $600,  bat  refused  to  return  the  remaining 
$400. 

Defendants  answered  the  complaint,  with- 
out questioning  the  manner  in  which  it  was 
framed,  and  went  to  trial  upon  the  issues 
thus  Joined.  The  plaintiff  recovered  a  ver- 
dict and  Judgment  for  $300;  but  upon  mo- 
tion by  the  defendants  the  Judgment  and  ver- 
dict were  set  aside,  and  a  new  trial  awarded. 
From  the  order  granting  a  new  trial,  plaintiff 
appeals. 

[1]  At  the  beginning  of  the  trial,  and  be- 
fore the  Introduction  of  any  testimony,  the 
defendants  moved  'the  court  to  require  the 
plaintiff  to  elect  upon  which  of  the  causes  of 
action  set  out  in  his  complaint  he  Intended  to 
rely.  Tbe  modon  was  denied,  but  upon  being 
roiewed  a  little  later  was  granted.  The 
plaintiff  thereupon  asked  leave  of  tbe  court 
to  strike  out  of  his  complaint  the  words  "for 
a  second  cause  of  action  against  tbe  defend- 
ants, the  plaintiff  herein  alleges  and  com- 
plains," and  insert  in  lieu  thereof  tbe  woitls 
"and  the  plaintiff  further  states  to  the 
court,"  which  appUcatiqu  was  granted.  This 
left  the  complaint  containing  all  the  matter 
that  had  been  pleaded  as  two  causes  of  ac- 
tion, but  pleaded  as  one  count  Tbe  defend- 
ants then  moved  that  all  that  portion  of  the 
complaint  which  had  constituted  the  first 
cause  of  action,  as  originally  drawn,  be  strick- 
en out  as  redundant,  immaterial,  and  incon- 
sistent with  the  remaining  portion  of  the  com- 
plaint, and  for  the  further  reason  that  the 
complaint  stated  in  one  count  two  separate, 
distinct  causes  of  action,  one  ex  contractu, 
and  one  ex  delicto.  This  motion  was  denied, 
and  the  denial  thereof  is  assigned  as  error. 

Tbe  question  of  requiring  a  party  at  the 
beginning  of  a  trial  to  elect  upon  which  of 
two  or  more  causes  of  action  he  intends  to 
rely  has  frequently  been  before  this  and 
other  courts.  Davis  v.  Tubbs,  7  S.  D.  488, 
64  N.  W.  534;  Austin,  Tomllnson  &  Web. 
M.  Co.  V.  Helser  et  al.,  6  S.  D.  429,  61  N.  W. 
446;   Norbeck  ft  Micholsea- Go^i:^  f^ase,  21 
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S.  D.  868,  112  N.  W.  113&  There  seems  to 
be  a  general  rule  requiring  a  party  at  the 
b«ginnlng  of  the  trial  to  so  elect;  bnt  It  Is 
t>j  no  means  an  absolute  or  Inflexible  role, 
but  one  that  must  yield  to  the  demands  of 
Justice  and  eqolty.  Pom.  Rem.  &  Rem. 
Sights,  I  676.  We  believe  the  rule  was  cor- 
rectly stated  by  this  court  in  Norbeck  ft 
Nicholson  Co.  t.  Pease,  supra,  as  follows: 
"Whenever  there  is  a  wrong  to  be  righted  In 
a  court  of  Justice,  and  the  complainant  is  un- 
able to  determine  in  advance  whether  the 
testimony  that  the  court  may  admit  at  the 
trial  wiU  estabUsh  the  defendant's  liability 
for  a  breach  of  an  express  contract,  or  wheth- 
er the  violation  of  an  ImpUed  agreement  to 
pay  the  amount  demanded  as  reasonable  com- 
pensation will  be  the  basis  of  the  obligation, 
it  would  defeat  the  chief  purpose  of  the 
reform  system  to  compel  an  election  between 
statements  or  counts  that  are  Ukely  to  be 
established  and  Justify  the  reUef  demanded. 
^Therefore,  when  the  exact  nature  of  plaln- 
tUTs  I^;al  right  or  the  defendant's  liability 
under  a  certain  state  of  facts  is  doubtful,  it 
appears  to  be  common  practice  to  state  a 
cause  of  action  in  more  than  one  form,  and, 
unless  the  different  allegations  are  so  Incon- 
sistent  that  proof  of  one  will  disprove  the  oth- 
er, the  pleader  ought  not  to  be  required  to 
elect  in  advance  of  the  trial"— citing  Wilson 
T.  Smith,  61  Cal.  209;  St  Louis  Gas  Ldght 
Go.  V.  Glty  of  St  Louis,  86  Mo.  495;  Blank 
T.  Hartshorn,  37  Hun,  101;  Burton  v.  Rose- 
mary Mfg.  Co.,  132  N.  a  17,  43  &  B.  480; 
Hagnlre  v.  St  Louis  a?ransit  Co.,  103  Mo. 
App.  488,  78  S.  W.  838;  Spotswood  v.  Mor- 
ris, 10  Idaho,  120,  77  Pac.  216;  Leonard 
V.  Boberts,  20  Colo.  88,  36  Pac.  880;  Steams 
T.  Du  Bols,  65  Ind.  257;  Whitney  v.  Rail- 
way Co.,  27  Wis.  827;  Gollingwood  v.  Mer- 
chants' Bank,  15  Neb.  118,  17  N.  W.  359; 
Pliunmer  v.  Mold,  22  Minn.  15;  Hosley  v. 
Black,  28  N.  T.  438;  4  Current  Law,  998; 
5  £ncyc.  PL  &  Pr.  321. 

[2]  In  the  case  at  bar  it  is  plain  that  the 
plalntifC  was  in  donbt  as  to  whether  his  rem- 
edy was  based  upon  a  contract  of  agency  or 
upon  the  wrongful  and  tortious  acts  of  the 
defendants,  and  therefore  there  was  no  error 
in  the  denial  of  defendants'  application  to 
require  the  plaintiff  to  elect;  but  in  this  case 
It  is  clear  that  defendants  were  In  no  wise 
prejudiced  by  the  ruling  of  the  court,  even 
though  It  had  been  erroneous,  for  the  plaln- 
tur  offered  no  evidence  except  what  tended 
to  estabUsh  the  liability  for  the  tort 

[3]  At  the  trial  plaintiff  offered  in  evidence 
a  letter,  written  by  himself  in  October,  1911, 
to  one  of  the  defendants  (then  in  Scotland), 
demanding  an  accounting  for  the  $400  in- 
volved in  this  case.  This  was  objected  to  on 
the  ground  that  it  was  a  self-serving  declara- 
tion. The  objection  was  overruled,  and  this 
ruling  is  assigned  as  error.  The  letter  does 
not  purport  to  contain  any  material  fact, 
other  than  to  show  a  demand  made  by  plain- 


tiff before  the  commencement  of  the  action, 
and  there  was  no  error  in  its  admission  in 
evidence. 

It  Is  strenuously  urged  by  appellant  that 
the  evidence  Is  InsuflSdent  to  support  the 
verdict  We  have  carefully  examined  the 
portion  of  the  record  to  which  our  attention 
is  directed  by  this  assignment  It  does  not 
appear  whether  or  not  the  verdict  was  set 
aside  because  of  the  insufficiency  of  the  evi- 
dence; but,  as  a  new  trial  was  awarded,  and 
as  there  may  be  other  or  additional  evidence 
adduced  on  a  retrial  of  the  case,  we  have 
refrained  from  expressing  any  opinion  as  to 
the  weight  or  sufficiency  of  the  evidence. 

[4]  Respondents  complain  that  appellant's 
assignments  of  error  are  Insufficient  to  pre- 
sent any  question  for  review,  and  dte  a  large 
number  of  decisions  of  this  court  in  support 
of  their  position.  There  is  no  merit  in  this 
contention;  neither  are  the  cases  cited  in 
point  The  rule  invoked  by  counsel  is  not 
applicable  In  this  case.  The  office  of  spedfl- 
cations  of  error  Is  to  point  out  to  the  trial 
court  the  errors  claimed  by  the  moving  party 
to  exist  in  the  record.  In  the  case  at  bar 
this  was  done  by  respondents  themselves  on 
their  motion  for  a  new  trial.  This  motion 
was  granted,  and  the  order  granting  the  new 
trial  is  assigned  as  error  by  appellant  This 
assignment  challenges  the  sufficiency  of  the 
grounds  upon  which  the  order  granting  the 
new  trial  was  made,  and  is  the  only  assign- 
ment that  could  be  made  by  appellant  The 
cases  dted  by  respondents  are  all  appeals 
from  Judgments  and  orders  denying  a  new 
trial,  while  this  is  an  appeal  from  an  order 
granting  a  new  trial. 

[6]  This  disposes  of  the  questions  present- 
ed by  counseL  We  have  carefully  examined 
the  record,  and  fall  to  find  that  the  trial 
court  has  committed  any  error,  or  that  we 
would  be  warranted  in  reversing  the  order 
awarding  a  new  trlaL  In  conclusion,  we 
may  say  that  the  granting  of  a  new  trial  is 
a  matter  that  is  vested  so  largely  in  the 
sound  discretion  of  the  trial  court  that,  un- 
less It  Is  made  to  appear  that  there  has  been 
an  abuse  of  this  discretion,  an  order  granting 
a  new  trial  will  rarely  be  disturbed. 

There  is  nothing  in  this  record  suggesting 
any  such  abuse  of  this  discretion,  and  the 
order  awarding  a  new  trial  is  affirmed. 

WHITING,  P.  J.  (concurring).  I  concur 
in  the  result  reached  in  the  foregoing  opin- 
ion, as  I  fully  agree  that  an  order  granting 
a  new  trial  will  seldom  be  reversed,  and  then 
only  when  there  appears  a  clear  abuse  of  the 
discretion  that  id  by  law  vested  in  the  trial 
court  I  see  no  reason  for  discussing  at  this 
time  the  correctness  of  the  trial  court's  rul- 
ings made  during  the  course  of  the  trial,  in 
asmnch  as  it  is  not  upon  any  error  in  such 
rulings  that  my  colleague's  conclusion  is 
based.  Appellant  pleaded  two  causes  of  ac- 
tion;   bis  own  testimony  wholly  failed  to- 
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sustain  eltber.  Moreover,  tinder  the  andls- 
pnted  facta  be  was  entitled  to  recover  $400, 
If  anything.  The  verdict  was  for  $300. 
Tliere  was  no  abuse  of  discretion  in  the 
granting  of  a  new  trlaL  A  refusal  to  grant 
same  would  have  been  error. 

McCOY,  J.,  concurs  in  the  views  expressed 
by  WHITING,  P.  J.  SMITH  and  GATES, 
JJ.,  concur. 


WAUBAT  MOTOR  SALES  CO.  v.  LASBLL 
et  al. 

(Supreme  Court  of  South  Dakota.     Oct  6, 
1013.) 

1.  Watbbs  and  Water  Coubses  ({  201*)  — 
SDPPI.T  TO  Pmvatb  Consuueb  —  Manda- 
TOBT  Injunction. 

Under  Code  Civ.  Proc.  (  197,  aDthorizing 
the  granting  of  an  injunction  to  restrain  the 
continuance  of  some  act  whieh  would  produce 
injury  to  the  plaintiff,  an  injunction  to  restrain 
the  board  of  trustees  of  a  town  from  interfering 
with  the  water  supply  of  an  electric  light  plant, 
which  bad  been  shut  off  by  the  marshal,  may 
properly  require  the  trustees  to  cause  the  water 
to  flow  through  the  pipes  of  the  town  in  the 
same  manner  as  it  did  before  It  was  shut  off. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  |  275;    Dec.  Dig.  { 

2.  Waters  and  Wateb  Coubses  (|  201*)  — 
SuppLv— Mandatobt  Injunction  —  Oias- 
sioN  OF  Acts  Cojoianded. 

Under  such  an  order  the  trustees  could  not 
remain  inactive,  but  should  have  ascertained 
the  conditions,  and  taken  steps  to  restore  the 
flow  of  water. 

[EM.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  275;  Dec.  IMg.  | 
201.»] 

Appeal  from  Circuit  Court,  Day  County; 
Frank  McNulty,  Judge. 

Suit  by  the  Wanbay  Motor  Sales  Com- 
pany against  O.  G.  Lasell  and  others.  From 
a  Judgment  of  the  lower  court,  finding  the 
defendants  guilty  of  contempt  of  court  in 
disobeying  a  temporary  injunction,  the  de- 
fendants appeal.    Affirmed. 

Geo.  8.  Ris,  of  Mllbank,  and  Campbell  & 
Walton,  of  Aberdeen,  for  appellants.  An- 
derson &  Waddel,  of  Webster,  for  respondent 

GATES,  J.  Prior  to  September  1,  1912, 
respondent  owned  a  building  in  Waubay,  S. 
D.,  in  one  department  of  which  It  operated 
an  electric  light  plant,  and  In  the  other  part 
conducted  an  automobile  business.  £^om 
the  town  water  mains  there  ran  two  serv- 
ice pipes,  the  north  pipe  into  the  electric 
light  plant,  and  the  south  pipe  into  the  gar- 
age. Prior  to  July  1,  1912,  the  town  author- 
ities directed  that  meters  should  be  placed 
on  all  service  pipes.  Respondent  placed  one 
on  the  south  pipe.  On  July  6,  1912,  the 
north  pipe  was  tdiut  off  by  direction  of  the 
town  officials  for  failure  of  respondent  to 
attach  a  meter.  Prior  to  that  time  water 
bad  flowed  through  both  pipes.    It  is  claimed 


by  respondent  that,  as  a  part  of  Its  contract 
with  the  town,  the  town  was  to  fumlsh  free 
water  to  the  electric  light  plant  After  such 
shut-ofF,  respondent  cut  a  lead  from  the 
south  pipe  into  the  electric  light  d^artment, 
and  used  water  therefrom  until  some  time  in 
August,  when  respondent's  secretary  opened 
the  north  pipe,  and  used  water  therefrom  for 
the  electric  light  plant  until  about  September 
11,  1912,  when  it  was  shut  off  by  the  town 
marshal  by  direction  of  appellants.  Re- 
spondent then  brought  tbis  action  to  enjoin 
defendants,  as  trustees  of  the  town  of  Wau- 
bay, "from  preventing  water  from  flowing 
through  a  certain  pipe  from  the  mains  of 
said  town  of  Waubay  to  be  used  for  cooling 
the  engine  cylinders  of  certain  gasoline  en- 
gines used  by  it  for  the  purpose  of  propelling 
dynamos"  In  its  electric  light  plant  On  Sep- 
tember 13,  1912,  the  trial  court  issued  a  re- 
straining order,  which  was  served  on  appel- 
lants on  the  same  day.  The  essential  parts 
of  said  order  are  as  follows:  "It  is  ordered 
that  the  defendants,  and  each  of  them,  to- 
gether with  their  attorneys,  agents,  and  serv- 
ants. Immediately  be  and  they  are  hereby  re- 
strained and  enjoined  from  In  any  manner  ob- 
structing the  flow  of  water,  or  continuing  an 
obstruction  to  the  flow  of  water,  through  said 
pipe  from  the  water  mains  of  said  town  and 
into  the  electric  light  plant  of  the  plaintiff 
company  during  the  pendency  of  this  action 
or  until  further  order  of  the  court,  and  tbat 
defendants  immediately  canse  the  water  to 
flow  through  said  pipe  from  said  mains  and 
into  the  electric  light  plant  of  plaintiff  com- 
pany In  the  manner  as  it  did  prior  to  the 
Uth  day  of  September,  1912." 

On  September  17,  1012,  the  court,  upon  an 
affidavit  showing  disregard  of  the  restrain- 
ing order,  issued  an  order  requiring  appel- 
lants to  show  cause  why  they  should  not  be 
adjudged  in  contempt  of  court  On  Septem- 
ber 19,  1912,  respondent's  secretary  again 
opened  up  the  north  pipe.  Appellants  an- 
swered, testimony  was  taken,  and  tite  court 
on  September  24,  1912,  rendered  a  judgment 
thereon.  The  material  parts  of  the  judg- 
ment and  of  the  facts  therein  recited  are  as 
follows:  "That  the  defendants,  after  the 
service  of  said  restraining  order  upon  than, 
entirely  ignored  the  same,  and  have  failed, 
refused,  and  neglected  to  comply  >vlth  the 
terms  thereof,  and  did  not,  as  dlrocted  by 
said  restraining  order,  cease  to  maintain  ob- 
struction to  the  flow  of  water  through  the 
pipe  leading  from  the  water  mains  of  said 
town  into  the  electric  light  plant  of  plaintiff 
company,  and  that  tbey  failed  and  neglected 
to  canse  the  water  to  flow  through  said  pipe 
from  said  mains  and  into  the  electric  light 
plant  of  plaintiff  company  In  accordance  with 
the  command  of  said  order,  or  at  all.  That 
in  said  pipe  leading  from  the  water  mains 
of  said  town  and  Into  the  electric  Ught  plant 
of  plaintiff  company   the  defendants  main- 
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talned  and  permitted  to  be  maintained  an 
obstractlon  to  the  flow  of  water  therethrough 
and  Into  the  electric  light  plant  of  plaintiff 
up  to  and  until  the  19th  day  of  September, 
1912,  when  said  obstmction  was  removed  by 
an  oflacer  of  plaintiff  company  without  the 
knowledge  and  consent  of  said  defendants,  or 
either  of  them.  That  thereafter,  and  prior 
to  the  hearing  In  this  matter,  the  defendant 
printed  and  procured  and  caused  to  be  print- 
ed and  distributed  broadcast  in  said  town 
of  Waubay,  In  a  form  which  la  commonly 
known  as  a  dodger  or  handbill,  the  follow- 
ing: '$50.00  Reward,  tor  Information  lead- 
ing to  the  arrest  and  conviction  of  the  per- 
son or  persons  who  tampered  with  the  north 
water  pipe  cut-off  leading  into  the  Waubay 
Motor  Sales  Co.'s  building  on  the  night  of 
September  19,  1912.  Town  of  Waubay,  by 
G.  G.  Lasell,  George  Kuhn,  and  F.  J.  Tels- 
chow,  Board  of  Trustees.'  That  by  reason  of 
the  facts  aforesaid  it  Is  considered  and  ad- 
judged that  the  defendants  and  each  of  them 
liave  willfully  disregarded,  disobeyed,  and 
failed  to  comply  with  the  said  order  of  this 
court,  and  are  guilty  of  contempt  of  court 
And  It  Is  further  ordered  and  adjudged  that 
the  defendants  forthwith  cause  to  be  printed 
In  the  English  language,  over  their  signa- 
tures, a  handbUl  or  dodger  in  size  at  least 
equal  to  the  one  containing  an  offer  of  re- 
ward, and  hereinbefore  set  out,  stating  In 
substance  that  said  off6r  of  reward  was  un- 
warranted, and  Is  hereby  retracted  and  re- 
called, and  that  the  same  be  given  as  wide 
circulation  and  publicity  as  was  given  the 
said  handbill  or  dodger  containing  the  said 
offer  of  reward."  Then  follows  an  extreme- 
ly mild  monetary  punishment,  which  was  In 
substance  an  award  to  respondents  for  its  at- 
torneys' fees  and  expenses  on  the  hearing. 

The  testimony  of  appellants  tends  to  show 
that  they  were  Ignorant  of  the  fact  that  ^a- 
ter  was  for  a  time  prior  to  September  11, 
1912,  running  through  the  north  pipe;  but, 
on  the  other  hand,  it  shows  that  they  took 
no  steps  to  ascertain  the  true  condition  of 
affairs,  and  failed  utterly  to  comply  with 
that  part  of  the  restraining  order  which 
required  them  to  "Immediately  cause  the 
water  to  flow  through  said  pipe  from  said 
mains  and  into  the  electric  light  plant  of 
plaintiff  company  (respondent)  In  the  man- 
ner as  It  did  prior  to  the  11th  day  of  Sep- 
tember, 1912."  One  of  the  appellants  testi- 
fled:  "I  did  not  know  that  the  water  w^s 
not  flowing  to  the  electric  light  plant  I  did 
not  try  to  flnd  out"  With  the  merits  of  the 
controversy  between  the  parties,  we  have  at 
present  no  concern  nor  can  we  consider  the 
propriety  of  the  conduct  of  respondent's  sec- 
retary in  tampering  with  the  water  main 
after  it  was  shut  off  by  town  authority.  The 
question  before  us  is  whether  the  court  made 
a  lawful  order,  and,  if  so,  whether  it  was 
violated. 

[1]  The  only  point  raised  by  appellants 
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which  merits  consideration  Is  as  to  the  au- 
thority of  the  trial  court  to  make  the  affirma- 
tive direction  last  above  quoted  in  and  as  a 
part  of  the  restraining  order.  It  Is  urged 
by  appellants  that  such  direction  was  not 
properly  a  part  of  the  restraining  order,  and 
was  void,  and  therefore  its  disobedience  was 
not  a  contempt  of  court;  that  injunction  is 
not  the  proper  remedy  for  undoing  a  thing 
already  dona  Section  197,  C.  C.  P.,  author- 
izes the  granting  of  an  Injunction  not  only 
to  restrain  the  commission,  but  also  the  con- 
tinuance  of  some  act,  the  commission  or  oon- 
tinvanoe  of  which  during  the  litigation  would 
produce  injury  to  the  plaintiff.  In  Magpie 
Gold  Mln.  Co.  v.  Sherman,  23  S.  D.  232,  121 
N.  W.  770,  20  Ann.  Cas.  595,  this  court  said, 
"While  mandatory  injunctions  are  not  fa- 
vored by  the  courts,  they  are  nevertheless 
permissible  in  certain  special  cases,"  citing 
High  on  Injunctions,  |  358,  and  22  Cya  742. 
In  Lawrence  v.  Ewert,  21  S.  D.  580,  114  N. 
W.  709,  an  injunction  was  sustained  by  this 
court  which  prohibited  defendants  from  con- 
tinuing the  obstruction  of  a  highway,  and 
the  ineffectiveness  of  requiring  applicant  to 
pursue  his  remedy  at  law  was  therein  dis- 
cussed on  page  588  of  21  S.  D.,  page  709  of 
117  N.  W.  In  Falcon  v.  Boyer,  142  N.  W. 
427,  the  Supreme  Court  of  Iowa  said:  "It 
is  next  contended  that  the  decree  of  the  court 
is  wrong  in  that  it  contained  a  mandatory 
order  on  the  defendant  Upon  this  point  we 
have  to  say  that,  while  the  office  of  an  in- 
junction primarily  is  to  restrain,  and  not 
to  compel,  the  performance  of  an  act,  yet, 
if  it  be  necessary  in  order  to  make  the  re- 
straining order  effectual,  the  party  against 
whom  it  is  issued  may  be  required  to  per- 
form some  affirmative  act  which  will  make 
effectual  the  main  and  controlling  purpose  of 
the  order.  It  cannot  be  maintained  that,  be- 
cause an  injunction  primarily  Is  to  restrain, 
and  not  to  compel,  the  performance  of  an 
act,  it  cannot  be  used,  when  the  effect  of 
yielding  obedience  thereto  requires  the  per- 
formance of  some  affirmative  act  That  is, 
the  court  may  grant  an  injunction,  the  es- 
sential nature  of  which  Is  to  restrain,  al- 
though, in  yielding  obedience  to  the  restraint, 
the  party  may  be  required  to  perform  some 
affirmative  act  Otherwise  often  the  injunc- 
tion would  be  Ineffectual" — citing  Allen  v. 
Stowell,  145  CaL  666,  79  Pac.  371,  68  Ij.  R.  A. 
223,  104  Am.  St  Bep.  80,  and  Troe  v.  Larson, 
84  Iowa,  649,  61  N.  W.  170,  35  Am.  St  Rep. 
336.  We  approve  the  reasoning  of  the  Iowa 
court,  and  are  <dearly  of  the  opinion  that  in 
the  present  case  the  effectual  carrying  out 
of  the  main  purpose  of  the  restraining  or- 
der authorized  and  required  the  affirmative 
matter  contained  therein. 

[2]  We  are  also  clearly  of  the  opinion  that 
appellants  were  not  justified  in  sitting  still 
and  doing  nothing  upon  the  receipt  of  the 
order.  -It  was  incumbent  upon  them  to  im- 
mediately ascertain  the  true  fttctaln  relation 
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to  the  condltton  of  the  water  main  leading 
into  the  electric  Ugbt  plant.  It  was  incum- 
bent upon  them  to  immediately  put  that 
main  in  the  condition  in  which  It  was  prior 
to  September  11, 1912.  The  order  was  a  law- 
ful order;  the  appellants  violated  it,  conse- 
quently they  were  properly  adjudged  in  con- 
tempt of  court 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  trial  court  is  affirmed. 


In  re  SKELLTS  ESTATE. 

SKELLY  et  al.  t.  SKELLY  et  sL 

(Supreme  Court  of  South  Dakota.     Oct  8, 
1913.) 

1.  Descent  and  Dibtbibdtion   (J  71*)— D»- 

TEBMINATION  Or  HeIBSHIF— SUFFICIEHCT  OF 

Evidence. 

In  a  proceeding  to  determine  the  beirs  of 
a  decedent  evidence  held  insufficient  to  sustain 
a  finding  by  the  trial  court  in  favor  of  one  set 
of  claimants,  even  though  it  did  not  establish 
the  claims  of  the  other  set. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution.  Cent  Dig.  ||  229-236;    Dec.  Dig. 

2.  Descent  and  Diotbibtjtion  (|  74*)— De- 
termination OF  Heibship— Death  of  Heib 
PbIOB  TO  Detebmination. 

Where  one  of  the  heirs  of  the  decedent  died 
without  issue  prior  to  the  determination  of  the 
heirship,  the  other  heirs  cannot  acquire  her  in- 
terofit  in  the  estate  of  the  decedent  through  the 
probate  proceedings  of  the  original  estate. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  ||  227,  228,  237-242, 
260-262;    Dec.  Dig.  |  74.*] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;   Levi  McGee,  Judge. 

Proceeding  to  determine  the  heirs  of  John 
H.  Skelly,  deceased.  From  a  Judgment  In 
favor  of  Daniel  Skelly  and  others,  Edward 
Skelly  and  others  api)eaL  Reversed  and  re- 
manded. 

Robert  N.  Ogden,  of  Deadwood,  for  appel- 
lants. Martin  &  Mason,  of  Deadwood,  for 
'espondents. 


GATES,  J.  This  is  an  appeal  from  a  Judg- 
ment determining  the  heirs  of  the  deceased, 
and  from  an  order  denying  a  new  trial.  The 
trial  court  found  that  respondents,  designated 
in  the  briefs  as  the  New  Orleans  claimants, 
were  the  heirs  of  the  deceased,  and  determin- 
ed their  respectlTe  shares  as  follows:  To 
Daniel  Skelly,  of  Jersey  City,  N.  J.,  one- 
fourth  ;  to  Rose  Ann  Fox,  of  Jersey  City,  N. 
J.,  one-fourth;  to  Edward  J.  McGinnis,  one- 
eighth;  to  Alice  Rose  McGinnis,  of  Sioux 
City,  Iowa,  one-eighth;  to  Mary  Margaret 
Thompson,  of  New  Orleans,  La.,  one-eighth; 
to  Annie  McGinnis,  Mary  Frances  McGinnis, 
Lillle  Cedle  McGiimis,  and  Paul  McGinnis, 
all  of  New  Orleans,  La.,  each  one  thirty-sec- 
ond. The  Judgment  of  the  court  directed  the 
administrator  to  Immediately  turn  over  the 
estate  to  the  attorneys  for  said  claimants. 


The  appellants  are  designated  in  the  briefs 
as  the  Brooklyn  claimants. 

[1  ]  On  either  October  23  or  24, 1903,  John 
H.  Skelly,  a  resident  of  Deadwood,  Lawrence 
county,  S.  D.,  died  intestate.  We  do  not 
know  what  date  the  trial  court  found  to  be 
the  correct  date,  because  only  such  parts  of 
the  findings  as  were  excepted  to  appear  in 
the  record.  The  only  documentary  evidence 
in  the  case  is  an  affidavit  from  the  files  of 
the  United  States  Land  Office,  verified  by 
the  deceased  in  the  month  of  August,  1896, 
as  follows:  "State  of  South  Dakota,  comity 
of  Lawrence — ss. :  John  H.  Skelly  being  first 
duly  sworn  according  to  law,  deposes  and 
says  that  he  is  the  applicant  for  patent  for 
the  Skelly  group  of  mining  claims,  M.  S.  No. 
1094,  situate  in  Whitewood  mining  district 
county  of  Lawrence ;  that  he  is  a  naturalized 
citizen  of  the  United  States,  bom  in  Balu- 
meona,  county  of  Longford,  Ireland,  In  the 
year  1829,  and  Is  now  a  resident  of  the  coim- 
ty  of  Lawrence  and  state  of  South  Dakota; 
that  he  took  out  naturalization  papers  in  the 
month  of  April,  1851,  in  the  Supreme  Court 
of  the  county  of  Kings,  state  of  New  York ; 
that  deponent  also  served  in  the  War  of  the 
Rebellion  as  a  second  lieutenant  in  Company 
6,  Ellsworth's  Zouaves,  and  has  been  honor- 
ably dlscliarged,  but  has  not  now  in  his  pos- 
session either  the  certificate  of  his  naturali- 
zation or  his  discharge  from  the  Union  army, 
for  the  reason  that  this  deponent  left  the 
same  in  the  dty  of  Brooklyn,  New  York,  more 
than  20  years  ago,  when  he  came  to  the  Black 
HiUs,  and  lias  hot  been  there  since." 

John  Manning  testified  that  he  knew  the 
deceased,  meeting  him  first  at  Bismarck,  Dak., 
in  the  latter  part  of  1875;  that  in  1876,  he 
met  deceased  at  Deadwood,  and  knew  him 
intimately  from  that  time  until  his  death; 
that  the  deceased  remained  continuously  in 
the  Black  Hills  from  his  arrival  in  1875  un- 
til the  time  of  his  death,  except  for  very 
brief  absences  in  the  last  few  years  of  bis 
life ;  that  the  deceased  had  told  him  that  he 
came  to  the  Black  Hills  from  the  state  of 
New  York.  James  W.  Allen  testified  that  he 
had  been  intimately  acquainted  with  deceas- 
ed from  1876  until  the  time  of  the  death,  and 
that  deceased  had  come  to  the  Black  HUls 
from  the  state  of  New  York.  Olaf  Seim  tes- 
tified that  he  had  been  Intimately  acquainted 
with  deceased  for  upwards  of  20  years ;  that 
deceased  had  frequently  referred  to  his  ear- 
lier life;  had  told  witness  of  sisters  that  re- 
sided in  Brooklyn,  N.  Y.,  and  also  that  he 
bad  a  brother ;  witness  was  unable  to  recall 
their  names;  that  he  told  witness  about 
joining  a  fire  company  In  Brooklyn,  and  about 
serving  in  the  United  States  army  during  the 
Civil  war,  and  that  a  short  time  prior  to  his 
death  he  told  witness  that  his  sisters  resided 
In  Brooklyn,  N.  Y.  It  does  not  appear  from 
the  record  that  the  foregoing  witnesses  were 
called  on  behalf  of  either  set  of  claimants. 
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Tbe  evidence  on  behalf  of  the  New  Orleans 
claimants  tends  to  show  tliat  Patrick  Skelly 
and  his  wife.  Rose,  whose  maiden  name  was 
Fallon,  residents  of  the  parish  of  KUlisbea, 
county  of  Longford,  Ireland,  had  a  family  of 
nine  children,  Ann,  Bridget,  Mary,  Margaret, 
Daniel,  Edward,  Michael,  John  H.,  and  a  son 
who  died  in  Infancy.  Ann  married  one  Mc- 
Ginnls,  and  died  in  1876  or  1877.  Their 
family  consisted  of  John  J.,  Alice  Rose,  Mary 
Margaret,  Daniel  H.,  and  Edward  J.  John  J. 
McGlnnls  died  leaving  as  his  heirs,  his  chil- 
dren, Annie,  Mary  Frances,  Lillle  Cedle,  and 
PaoL  Bridget  Skelly  married  one  Hanne- 
berry,  who  died,  and  after  bis  death  she  en- 
tered the  convent  of  tbe  Oood  Shepherd  at 
New  Orleans,  where  she  remained  from  1885 
nntU  ber  death.  She  died  without  Issne  on 
November  15,  1903,  which  date  It  wlU  be 
noticed  was  subsequent  to  the  date  of  the 
death  of  John  H.  Skelly  at  Deadwood.  S.  D. 
Mary  Skelly  died  at  New  Orleans  In  August, 
1853.  Daniel  Skelly  died  in  July,  1876,  leav- 
ing his  children  Daniel  and  Rose  Ann,  who 
married  one  Fox.  Edward  Skelly  died  years 
ago  In  Tazoo  City,  Mlsa  Michael  Skelly 
was  last  heard  of  In  Buenos  Ayiee,  South 
America. 

Mary  Margaret  Thompson,  daughter  of 
Ann  Skelly  McGlnnis,  was  bom  In  New  Or- 
leans In  1868,  and,  after  Identifying  the  fam- 
ily, testified  that  ber  uncle,  John  H.  Skelly, 
came  to  this  country  In  1849  or  1860;  that 
be  was  In  New  Orleans  In  1850 ;  that  he  went 
thence  to  Jersey  City,  thence  to  Brooklyn 
about  40  years  ago  (1866);  that  her  Aunt 
Bridget  visited  him  in  Brooklyn  about  1873 ; 
that  her  Aunt  Bridget  told  her  Just  three 
months  before  her  death  "that  Bridget's 
brother,  John  H.  Skelly,  was  In  Deadwood; 
that  she  corresponded  with  him  in  Dead- 
wood;  that  In  1885  she  caused  Alice  Rose 
McGlnnls  to  write  a  letter  to  John  H.  Skelly 
in  Deadwood,  S.  D. ;  and  that  he  sent  Bridget 
some  money."  Witness  further  testified  that 
her  mother,  Ann,  "was  only  sick  four  days. 
She  took  sick  of  a  Sunday  and  died  Wednes- 
day morning  June  6,  1876,"  aged  36  years, 
but  it  appears  from  the  calendar  that  June 
6,  1876,  was  on  Tuesday.  Attention  to  this 
discrepancy  Is  called  because  ber  deposition 
fairly  bristles  with  exact  dates,  and  she  ap- 
peared to  be  very  sure  of  dates.  It  appears 
in  the  deposition  of  ber  sister  that  their 
mother  died  on  June  6,  1877. 

Edward  McOlnnis,  a  brother  of  Mary  Mar- 
garet, testified,  identifying  tbe  family,  and 
that  his  Aunt  Bridget  never  told  him  about 
hearing  from  her  brother  John  H.  Skelly,  but 
his  testimony  is  not  otherwise  of  importance. 

Alice  Rose  McGlnnls,  a  sister  of  the  last 
witness,  testified  that  she  was  bom  in  New 
Orleans  In  1873,  and  that  she  was  a  sister  In 
the  Convent  of  the  Good  Shepherd  at  Sioux 
City,  Iowa;  that  her  mother,  Ann,  and  her 
uncle,  John  H.  Skelly,  came  to  this  country 
together  In  1842,  landing  at  New  Orleans; 


that  they  were  the  only  members  of  the  fam- 
ily that  came  over  at  that  time;  that  ber 
mother  died  In  New  Orleans,  June  6,  1877; 
that  she  remembered  when  her  uncle,  John 
H.  Skelly,  called  at  their  home  In  New  Or- 
leans; that  she  learned  that  he  went  to 
Deadwood,  S.  D.,  from  Brooklyn,  "about 
twenty-eight  years  ago"  (1878);  that  in 
1885  she  wrote  him  a  letter  addressed  to 
John  H.  Skelly,  Deadwood,  S.  D.,  that  she 
saw  and  read  the  answer  to  that  letter  writ- 
ten to  her  Aunt  Bridget ;  that  this  aunt  died 
In  1893 ;  that  she  supposed  the  letter  was  de- 
stroyed. She  did  not  testify  as  to  Its  con- 
tents, nor  that  money  was  sent 

John  Donohue,  the  only  disinterested  wit- 
ness on  behalf  of  the  New  Orleans  claim- 
ants, testified  that  he  was  bom  in  the  year 
1847;  that  he  was  at  one  time  an  engineer 
In  the  Convent  of  the  Good  Shepherd  in 
New  Orleans,  when  Bridget  Hanneberry  re- 
sided there ;  that  he  knew  Bridget  in  the  old 
country.  He  gave  testimony  fully  identify- 
ing the  John  H.  Skelly,  whom  he  knew  as  a 
member  of  the  family  of  the  New  Orleans 
claimants,  and  that  he  knew  John  H.  Skelly 
in  the  town  of  Longford,  Ireland ;  that  they 
were  boys  together,  and  lived  about  five  miles 
ai>art:  that  they  used  to  meet  every  Satur- 
day, that  was  market  day,  and  very  often  met 
without  going  to  the  market,  and  that  after 
market  hours  they  would  go  in  and  settle  up 
their  business  and  have  a  minute's  talk  about 
the  business  of  the  day  and  how  the  market 
went ;  that  at  the  time  John  H.  Skelly  came 
to  this  country  witness  was  7  or  8  years  old 
(upon  cross-examination  6  or  7),  and  that 
John .  H.  Skelly  must  have  been  12  or  14,  or 
maybe  more;  that  there  were  two  separate 
and  distinct  Skelly  families  in  the  county  of 
Longford,  Ireland ;  that  the  name  John  Skel- 
ly is  a  very  common  name  in  Ireland,  and  a 
common  name  In  the  county  of  Longford; 
that  witness  came  to  this  country  In  1869  or 
1870;  that  be  never  saw  John  H.  Skelly  aft- 
er the  latter  left  Ireland ;  that  while  be  was 
an  engineer  in  the  convent  he  and  Bridget 
used  to  talk  together  frequently ;  that  Bridg- 
et talked  of  her  brother  John  H.  Skelly; 
that  she  said  she  went  to  New  York  to  see 
him  about  30  years  ago  (1876) ;  that  she  saw 
him;  that  she  said  that  after  he  went  out 
West  she  lost  track  of  him;  that  Bridget 
was  In  the  convent  about  30  years,  and  was 
"about  84  or  something"  when  she  died  in 
1903 ;  that  Bridget  told  him  she  bad  two  let- 
ters from  ber  brother  John  H.  Skelly -after 
he  went  out  West,  and  then  he  stopped  writ- 
ing altogether;  that  at  the  time  John  H. 
Skelly  last  wrote  was  a  good  time  prior  to 
when  witness  was  In  the  convent ;  that  wit- 
ness was  in  the  convent  about  11  years  ago 
(1895) ;  that  after  he  left  tbe  convent  Bridget 
used  to  visit  bis  home  about  once  a  week, 
and  was  always  talking  about  the  family. 
According  to  this  witness  John  H.  Skelly 
could  not  have  comeJto  tUs  country  earlier 
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tban  1863,  and  not  later  than  1855,  and  ac- 
cording to  Ms  testimony,  John  H.  Skelly  'was 
bom  abont  tbe  year  1838.  This  would  pre- 
clude Mm  from  being  tbe  John  H.  Skelly  who 
took  out  hia  naturalization  papers  in  Brook- 
lyn In  1851. 

It  is  a  Blgniflcant  fact  that  nowhere  in  tbe 
testimony  on  behalf  of  tbe  New  Orleans 
daimanta  is  any  mention  made  that  their 
John  H.  Skelly  was  ever  in  the  Union  army. 
If  be  had  been,  Bridget  would  snrely  have 
said  something  about  it  to  Donohue,  or  to 
Mary  Margaret  Thompson,  or  to  Alice  Rose 
McGinnis.  The  testimony  of  Donohue  also 
contradicts  that  of  Mary  Margaret  Thomp- 
son In  regard  to  the  time  John  H.  Skelly 
came  to  this  country,  and  the  John  H.  Skelly 
known  by  him  could  not  have  been  in  New 
Orleans  in  1860.  Stress  is  laid  upon  tbe  fact 
that  Alice  Bose  McGinnis  was  a  sister  in  a 
convent  as  tending  to  make  her  testimony 
the  more  credible.  We  are  not  disposed  to 
throw  discredit  upon  her  testimony  in  regard 
to  the  writing  of  the  letter  to  John  H.  Skelly 
at  Deadwood.  Giving  this  full  credence,  the 
fact  remains  that  she  did  not  testify  that 
the  John  H.  Skelly  of  Deadwood  acknowledg- 
ed relationship  with  her  or  her  Aunt  Bridget, 
nor  did  she  testify  that  he  sent  money  to 
her  Aunt  Bridget,  as  testified  to  by  Mary 
Margaret  Tbompeon.  The  testimony  as  to 
the  sending  of  money  rests  solely  upon  tbe 
testimony  of  the  latter  witness,  who  claimed 
that  her  Aunt  Bridget  so  informed  her  three 
years  before  she  died,  and  also  that  her  sis- 
ter Alice  so  told  her.  It  is  reasonable  to 
suppose  that  such  an  important  factor  in 
the  determination  of  the  relationsUp  of  tbe 
New  Orleans  claimants  with  tbe  John  H. 
Skelly  of  Deadwood  would  have  l>een  testi- 
fied to  by  Alice.  If  money  was  sent  or  re- 
lationship acknowledged  those  facts  should 
have  been  proved  by  the  best  evidence  tbe 
case  afforded.  We  are  not  therefore  dis- 
posed to  place  much, reliance  upon  the  testi- 
mony of  Mary  Margaret  Thompson  in  this 
behalf.  It  is  not  inconsistent  with  a  belief 
in  the  truthfulness  of  the  witness  Alice  as 
to  the  writing  of  the  letter  and  the  receipt  of 
a  reply  to  believe  that  the  John  H.  Skelly 
of  Deadwood  did  not  acknowledge  relation- 
^ip  to  her  or  her  Aunt  Bridget  Again,  this 
witness  testifies  to  having  seen  John  H.  Skel- 
ly. In  this  we  think  she  must  have  been 
mistaken,  because  it  is  improbable  from  the 
testimony  that  their  John  H.  Skelly  was  ever 
in  I^ew  Orleans  after  the  year  1853  or  1854. 
Again,  she  testifies  to  facts  related  by  her 
mother  when  witness  was  only  three,  or  at 
tbe  most,  four  years  of  age  If  John  H. 
Skelly  came  to  this  country  about  1854  and 
was  bom  In  1838,  he  would  have  been  15 
years  of  age,  and  her  mother,  Ann,  would 
have  been  13  years  of  age,  but  witness  tes- 
tified that  the  two  of  them  came  to  this 
country  in  1842.  At  that  time,  her  mother 
would  have  been  only  two  years  old,  and  this 


date  was  five  years  prior  to  the  birth  of  John 
Donohue,  who  knew  their  John  H.  Skelly  In 
Ireland.  Considering  the  mistakes  in  the  tes- 
timony above  pointed  out,  is  it  not  possible, 
nay  probable,  that  she  may  at  this  late  date 
be  mistaken  in  the  name  of  the  place  to 
which  she,  as  a  girl  of  12  years,  addressed 
the  letter? 

It  is  stated  in  respondent's  brief  that:  "It 
appears  from  the  evidence,  and  it  is  conceded 
by  all  parties,  that  the  John  H.  Skelly  who 
died  at  Deadwood  on  the  23d  day  of  October, 
1903,  was  the  only  person  of  that  name  who 
ever  lived  in  Deadwood."  We  find  nothing 
in  the  record  bearing  out  this  statement,  and 
it  does  not  appear  to  be  inserted  in  respond- 
ents' brief,  because  they  deem  the  statement 
of  the  contents  in  appellants'  brief  to  be  im- 
perfect and  unfair.  On  previous  pages  they 
had  supplied  what  was  known  under  the 
former  practice  as  'Respondents'  additional 
abstract,'  and  this  statement  is  not  a  part 
of  that,  but  it  appears  in  the  statement  of 
respondents^  theory  of  the  case. 

It  is  noteworthy,  also,  in  considering  tbe 
testimony  of  appellants  that  none  of  the  wit- 
nesses on  behalf  of  the  New  Orleans  claim- 
ants, other  ttian  Alice,  testified  to  ever  hav- 
ing seen  their  John  E.  Skelly.  According  to 
the  testimony  of  Mary  Margaret  Thompson, 
derived  from  Information  from  her  Aunt 
Bridget,  John  H.  Skelly  could  not  have  been 
in  New  Orleans  after  the  year  1866,  wblcb 
date  was  seven  years  prior  to  the  birth  oi 
Alice.  Let  it  also  be  noted  that  the  witness 
Donohue  testified  that  Bridget  In  her  talks 
about  the  family  never  made  mention  of  hav- 
ing received  money  from  John  H.  Skelly  of 
Deadwood,  but  on  the  contrary  she  told  him 
that  she  got  two  letters  after  be  went  West 
and  then  had  lost  track  of  him.  So  far  as 
tbe  record  shows,  Bridget  never  had  but  one 
conversation  with  Mary  Margaret  in  relation 
to  John  H.  Skelly.  Is  it  not  strange  that  In 
this  one  conversation  she  should  have  told 
abont  bis  being  in  Deadwood  and  receiving 
money  from  him,  while  in  her  many  talks 
with  Donohue  abottt  him  she  said  he  had 
gone  West  and  that  she  had  not  heard  from 
him  for  years? 

[2]  In  our  opinion  the  preponderance  ot  ; 
the  evidence  does  not  indicate  that  the  New 
Orleans  claimants  are  the  Immediate   rela- 
tives of  the  deceased,  but,  even  if  they  were, 
the  judgment  of  the  trial  court  should  be  va- 
cated for  the  reason  that  Bridget  Hanneber- 
ry  survived  him.    If  she  was  a  sister  of  the 
deceased,  her  relatives,  the  respondents,  could 
not  immediately  acquire  her  interest  In  his 
estate  through   the  probate  proceedings  in 
tbe  matter  of  the  estate  of  John  H.  Skelly. ' 
By  the  provisions  of  section  307,   Probate 
Code,  such  a  short  cut  may  be  made  In  tbe 
case  of  the  death  of  a  minor,  under  certain  | 
conditions,   but  nowhere  In  the  statate   is' 
there  any  authorization  for  the  distribution 
of  the  estate  of  an  adolt  person  in  and  as  a 
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part  of  tbe  estate  of  tbe  deceased  person 
from  whom  such  adnit  person  Inbetita 

In  the  view  we  take  of  the  case  it  Is  not 
necessary  to  recapitulate  the  testimony  on 
behalf  of  tbe  Brooklyn  claimants.  It  Is  fnlly 
as  contradictory  as  Is  that  above  set  forth. 
Suffice  It  to  say  that  In  our  ojdnion  the  rec- 
ord likewise  falls  to  show  a  preponderance 
of  tbe  evidence  in  their  behalf!  Being  of 
that  opinion.  It  would  be  improper  to  grant 
costs  to  appellants. 

The  judgment  and  order  appealed  from 
are  reversed,  wlthont  costs,  and  the  cause  is 
remanded  to  the  trial  court  for  farther  pro- 
ceedings according  to  law. 

POLLEZ,  J.,  did  not  parUdpateu 

SQUIER  V.  MITCHELL  et  aL 

(Supreme  Court  of  South  Dakota.    Oct  6, 
1913.) 

t  Appeai  and  Ebbob  (f  1011*)  —  Rkvibw — 
Findings— CoRFLiCTiNO  Evidence. 

Findings  of  fact  based  on  conflicting  evi- 
dence will  not  be  disturbed  on  appeal,  unless 
against  the  clear  preponderance  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8983-3889;  Dec.  Dig.  i 
1011.»] 

2.  Afpeai,  and  Ebbob  ({  1054*)— Bxtunqb 
ON  Evidence— Pbejtjdice. 

Where,  in  a  trial  to  the  court,  there  is 
suffident  evidence  remaining  to  support  the 
findings  after  eliminatinK  all  objectionable  evi- 
dence, the  judgment  will  not  be  reversed  on 
exceptions  to  the  reception  of  evidence. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4186,  4186;  Dec.  Dig.  | 
1054.*] 

3.  Depositions  (f  56*)— Motion  to  Scfpbebs 
—NoncB— Designation  or  Place  or  Tak- 
ing—Mistake. 

Where  a  notice  of  the  taking  of  deposi- 
tions recited  that  they  wonld  be  taken  by  S.,  a 
notary  public,  at  12  South  Main  street,  in  the 
city  of  Minot,  N.  D.,  defendants  were  not  enti- 
ded  to  suppress  the  depositions  because  the 
place  of  taking  was  12  North  Main  street,  in 
inch  dty,  in  the  absence  of  proof  that  defend- 
ants were  prejudiced  thereby,  and  that  they 
'did  not  know  tbe  correct  place  where  it  was 
intended  to  take  tbe  depositions,  since  mere 
irregularities  which  do  not  prejudice  the  sub- 
stantial rights  of  a  party  are  not  sufficient 
grounds  for  suppressing  a  deposition. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent  Dig.  fl  90-117;    De&  Dig.  {  86.*] 

4.  Mechanics'  Liens  (f  1*)— Right  to  Lien. 

A  mechanic's  lien  arises  from  operation  of 
statute,  and  not  by  direct  contract  of  the  par- 
tiea 

[Ed,  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  (  1 ;   Dec.  Dig.  I  1.*] 
6.  Mkoeanics'  Liens   (S  78*)— Contbactt  fob 

LaBOB      and     MATEBIAI.B  —  NSOEBSITT     OT 

Wbiting. 

A  contract  for  labor  and  materials  may  be 
the  snbject  of  a  mechanic's  lien,  though  not 
in  writing. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  87,  88,  90-102;  Dec.  Dig. 
I  73.*] 

Appeal  from  Circuit  Court,  Lyman  Connty ; 
Wm.  WllllamBon,  Judge. 


Action  by  E.  L.  Squler  against  Geo.  W. 
Mitchell  and  W.  H.  Pratt,  Jr.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Bartine  &  Bartine,  of  Oacoma,  and  F.  C 
Wederath,  of  Piesho,  for  appellants. 

McCOT,  J.  This  is  an  action  to  foreclose 
a  mechanic's  lien  for  labor  alleged  to  have 
been  performed  in  painting  portions  of  a  ho- 
tel building  owned  by  defendants  MUtcbell 
and  Pratt  Findings  and  judgment  were  in 
favor  of  plaintiff,  and  defendants  appeaL 

[1]  It  Is  urged  tliat  the  evidence  is  insuffi- 
cient to  Bostain  tbe  findings.  These  was 
mndi  sharp  conflict  in  the  evidence  as  to 
whether  or  not  the  said  owners  of  said  hotel 
authorized  Noonan  and  wife,  occupants  of 
said  hotel,  to  employ  plalntlfF  to  do  said 
painting.  Findings  of  fact  based  on  con- 
flicting evidence  will  not  be  disturbed  on 
appeal,  unless  found  to  be  against  a  clear 
preiranderahce  of  the  testimony.  We  cannot 
say  that  such  is  the  case  here.  It  will  serve 
no  useful  purpose  to  fully  set  out  or  farther 
refer  to  the  testimony  in  connection  with 
this  contention. 

[2]  Many  assignments  of  error  are  made 
which  are  based  upon  exceptions  to  the  re- 
ception or  rejection  of  testimony.  This  was 
a  trial  before  the  court  without  a  jury,  and 
it  must  be  presumed  that  in  deciding  the 
case  the  trial  court  eliminated  from  con- 
sideration all  Incompetent  and  improper 
evidence.  2  Ency.  PI.  &  Pr.  474.  In  a  trial 
before  the  court,  where  there  is  sufficient 
evidence  remaining  to  support  the  findings 
after  eliminating  all  objectionable  evidence, 
the  judgment  will  not'  be  reversed  on  appeal. 
Such  seems  to  be  the  situation  In  the  case  at 
bar. 

[3]  Defendants  moved  to  suppress  the  dep- 
ositions of  Noonan  and  wife,  on  the  grondd 
that  said  depositions  were  not  taken  at  the 
place  where  defendants  were  notlfled  the 
same  would  be  taken.  The  notice  to  take 
said  depositions  recited  that  the  same  woold 
be  taken  by  Benjamin  A.  Sordal,  a  notary 
public,  at  12  South  Main  street,  in  tbe  dty 
of  Minot,  state  of  North  -Dakota.  The  mo- 
tion to  suppress  was  based  on  affidavits  stat- 
ing that  said  depositions  were  not  taken  at 
12  South  Main  street,  Minot,  but  at  12  North 
Mkin  street,  said  Minot,  and  because  of  lack 
of  notice  defendants'  rights  were  prejudiced, 
as  said  depositions  were  taken  wlthont  no- 
tice to  said  defendants.  Mere  irregularities, 
which  In  no  manner  prejudice  the  substan- 
tial rights  of  a  party,  are  not  suffldent 
grounds  for  suppressing  a  deposition.  Jones, 
Ev.  709;  13  Cyc.  904.  It  does  not  In  any 
manner  appear  from  the  statement  in  appel- 
lants' brief  that  appellants  were  or  could 
have  been  in  any  manner  prejudiced  or  mis- 
led by  reason  of  the  words  "12  South  Main 
street"  being  used  In  the  notice  instead  of 
the  words  "12  North  Main  street"    There  is 
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Dotliiiig  appearing  In  tbls  statement  of  the 
record  tbat  would  tend  to  show  that  appel- 
lants or  some  of  their  attorneys  did  not  know 
that  "12  North  Main  street"  was  the  place 
intended  for  the  taking  of  said  depositions. 
If  appellants  or  any  of  their  attorneys  knew 
that  "12  North  Main  street"  was  the  place 
where  said  deposition  was  in  fact  Intended  to 
be  taken,  then  appellants  were  In  no  manner 
prejudiced  or  misled.  i2  North  Mbln  and  12 
Sonth  Main  In  a  city  the  size  of  Mlnot  would 
in  all  probability  not  be  more  than  a  block 
apart.  The  burden  Is  on  appellants  to  afflrm- 
atively  show  error  in  the  statement  preceding 
the  brief.  There  is  nothing  to  show  that  the 
trial  court  erred  in  denying  the  motion  to 
suppress  the  depositions. 

[4>  I]  Some  contention  Is  made  that,  even 
if  appellants,  Mitchell  and  Pratt,  did  author- 
ize Noonan  to  employ  plaintUf  to  perform 
said  labor  on  said  building,  unless  said  au- 
thorization was  In  writing,  it  was  void,  as 
the  effect  thereof  was  to  charge  real  estate 
with  a  lien.  We  are  of  the  opinion  that  this 
contention  is  not  tenable,  for  the  reason  that 
a  mechanic's  Uen  arises  from  the  operation 
of  the  statute,  and  not  by  direct  contract  of 
the  parties.  If  said  appellants  authorized 
Noonan  to  employ  plaintiff,  then  the  authori- 
zation was  appellants'  act,  the  same  as  If  ap- 
pellants personally  had  employed  him.  There 
is  nothing  in  the  law,  of  which  we  have  any 
knowledge,  that  requires  the  contract  for 
materials  or  labor,  on  which  a  mechanic's 
lien  may  be  based,  to  be  in  writing. 

Finding  no  prejudicial  error  in  the  record, 
the  order  and  Judgment  appealed  from  are 
affirmed. 


COLBDRN  T.  LATHAM  et  aL 

(Supreme  Court  of  South  Dakota.    Oct  6, 
1913.) 

exeoutobs  and  anuikistbatobs  (8  624*)— 
Foreign  Administrators— Action  to  Dk- 
TKBUiNB  Adverse  Claims  to  Real  Estate. 
As  one  under  Code  Civ.  Proc.  |  675,  to 
maintain  an  action  to  determine  an  adverse 
claim  to  real  estate,  one  must  have  an  interest 
in  the  real  estate,  and  as  Probate  Code,  S  252, 
vesting  in  an  administrator  an  interest  in  the 
real  estate  belonging  to  the  estate  he  Is  admin- 
istering, can  apply  only  to  a  domestic  adminis- 
trator, a  foreign  administrator  cannot  maintain 
such  an  action,  as  to  real  estate  in  the  state, 
under  section  253,  providing  that  a  foreign  ad- 
ministrator may  maintain  an  action  In  the  state 
in  like  manner  and  under  the  same  restrictions 
as  are  applicable  to  nonresidents. 

[Ed.  Note. — For  otiier  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  ||  2330-2343; 
Dec.  Dig.  {  524.*] 

Appeal  from  Circuit  Court,  Faulk  Coun- 
ty ;  J.  H.  Bottom,  Jndg& 

Action  by  O.  Clement  Oolburn,  administra- 
tor of  George  D.  Colburn,  deceased,  against 
D.  H.  Latham  and  another.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 


Sterling  &  Clark,  of  Redfleld,  for  appellant. 
D.  H.  liStham,  of  Faulkton,  for  respondents. 

POLLET,  J.  The  plaintiff,  who  had  been 
appointed  administrator  of  tlie  estate  of  a 
deceased  person  by  a  probate  court,  in  the 
state  of  New  Hampsliire,  brings  this  action 
on  behalf  of  the  estate,  for  the  purpose  of 
quieting  the  title  to  a  quarter  section  of  land 
In  Fanlk  county.  The  case  was  tried  to  the 
court,  where  findings  of  fact  and  conclusions 
of  law  were  made.  Decree  was  entered  dis- 
missing the  action,  at  plaintiff's  cost,  for  the 
reason,  as  stated  In  the  decree,  that  the 
plaintiff,  "being  only  a  foreign  administrator, 
*  *  *  has  no  cause  .of  action  for,  and 
has  no  estate  or  interest  in  or  title  to,  the 
real  estate  Involved  In  this  action." 

Plaintiff  bases  his  right  to  maintain  the 
action  on  the  provisions  of  sections  242  and 
253  of  the  Probate  Code.  These  sections,  so 
far  as  applicable,  read  as  follows: 

"Sec.  242.  The  executor  or  administrator 
must  take  into  his  possession  all  the  estate  of 
the  decedent,  real  and  personal,  except  the 
homestead  and  personal  property  not  assets, 
and  collect  all  debts  due  to  the  decedent  or  to 
the  estate.  For  the  purpose  of  bringing  suits 
to  quiet  title  or  for  partition  of  such  estate, 
the  possession  of  the  executors  or  administra- 
tors is  the  possession  of  the  heirs  or  dev- 
isees ;  such  possession  by  the  heirs  or  dev- 
isees is  subject,  however,  to  the  possession 
of  the  executor  or  administrator,  for  the  par- 
pose  of  administration,  as  provided  in  this 
tttie." 

"Sec.  253  An  executor  or  administrator  da- 
ly  appointed  in  any  other  state  or  country- 
may  commence,  prosecute  or  defend  actions 
in  any  court  In  this  state'  in  bis  capacity  of 
executor  or  administrator  in  like  manner 
and  under  the  same  restrictions  as  are  appli- 
cable to  nonresidents.    •     •     ''^ 

It  has  been  held  by  this  court  that,  under 
the  provisions  of  section  676,  Code  Civ.  Pr., 
an  executor  or  administrator  appointed  in- 
this  state,  in  his  capacity  as  such,  may  main- 
tain an  action  to  determine  adverse  claims 
against  the  real  property  belonging  to  the 
estate  he  is  administering.  This  right,  how- 
ever, is  based  upon  the  ground  that  section 
242,  above  quoted,  vests  in  such  executor  or 
administrator  an  interest  in  such  real  prop- 
erty. Berry  v.  Howard  et  al.,  26  S.  D.  29, 
127  N.  W.  526,  Ann.  Cas.  1913A,  994.  See. 
also,  Blakemore  et  aL  v.  Roberts,  12  N.  D. 
394,  96  N.  W.  1029.  It  has  also  been  held 
by  this  court  that  a  foreign  administrator,  by 
virtue  of  the  provisions  of  section  253,  Pro- 
bate Code,  has  capacity  to  maintain  an  ac^ 
tlon  in  the  courts  of  this  state.  Germantown 
Trust  Co.  V.  Whitney,  19  S.  D.  108,  102  N.  W. 
304.  But  these  cases  have  no  application  to 
a  case  where  a  foreign  administrator,  in  his 
capacity  as  such,  undertakes  to  maintain  an 
action  involving  the  title  to  real  property  in 
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tbJs  state.  The  qoestlon  involTed  In  tblB  case 
Is  not  a  question  of  capacity  to  sne,  but  a 
question  of  sufficient  Interest  In  the  aabject- 
matta  to  enable  the  plaintiff  to  maintain  the 
action.  The  Interest  of  an  executor  or  ad- 
ministrator in  the  real  property  belonging  to 
the  estate  which  he  Is  administering  is  vest- 
«d  by  the  provisions  of  section  242  of  the 
Probate  Code;  bat  this  section  could  not 
have,  and  does  not  purport  to  have,  any 
-extraterritorial  force ;  it  merely  lays  down  a 
rule  of  conduct  relative  to  certain  duties  up- 
on an  executor  or  administrator;  it  is  man- 
datory In  Its  terms,  and  can  apply  only  to 
-executors  and  administrators  appointed  by 
virtue  of  the  provisions  of  our  Probate  Code. 
Johnson  v.  Powers,  139  U.  S.  160,  11  Sup. 
Ct  525,  35  L.  Ed.  112.  This  being  ths  case. 
It  could  not  vest  in  an  executor  or  adminis- 
trator appointed  in  some  other  state  such 
An  interest  in  real  property  sltuatM  in  this 
state  as  would  authorize  him  to  maintain  an 
action  under  the  provisions  of  section  675, 
Code  Civ.  Pr. 

The  conclusion  of  the  trial  court  Is  correct, 
«nd  the  Judgment  appealed  from  1b  affirmed. 


STATB  V.   FOSBnRaH.t 

(Supreme  Court  of  South  Dakota.    Oct  S, 
1913.) 

1.  JjtTitsu  AiTD  Slander  (|  162*)— CBumrAi. 

PBOSECIJTIONS— INDICTIJENT. 

Under  Pen.  Code,  i  318,  providing  that,  in 
criminal  prosecutions  for  Ubel,  the  truth  may  be 
given  in  evidence,  and.  If  it  shall  appear  to  the 
jury  that  the  matter  charged  is  true,  and  waa 
published  with  good  motives  and  for  justifiable 
ends,  the  party  shall  be  acquitted,  the  state 
need  neither  allege  nor  prove  the  falsity  of  tiie 
libeL 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
SUnder,  Cent.  Dig.  H  417.  419-424,  426.  427 ; 
Dec.  Dig.  I  162.*] 

2.  LiBKi.  AND  Si^KDBB  ({  154*)— GannRAi. 
PBOsKCTmoRS— PaxsuiGPnoNs  and  Bubden 
OF  Proof— "Libel." 

Under  Pen.  Code,  |  316,  defining  "libel"  as 
any  malicious  injury  to  good  name,  other  than 
by  words  orally  spoken,  and  section  816,  pro- 
viding that  every  person  who  willfully,  and 
with  a  malicioas  intent  to  Injure  another,  pub- 
lishes any  libel  is  guilty  of  a  misdemeanor,  an 
intent  to  injure  must  be  proved;  but  it  may 
foe  presumed  from  the  fact  of  the  publication 
and  the  nature  of  the  libelous  article. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander.  Cent.  Dig.  §g  428,  429;  Dec.  Dig.  g 
164.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  4116-4125.] 

3.  Libel  and  Slandeb  (|  143*>— Indictment 

AND  INFOBMATION  (g  110*)— CRIMINAL  PBOS- 

ECtrriONB— Indictment. 

Under  Pen.  Code,  g  315.  defining  "libel,"  an 
intent  to  injure  the  party  libeled  must  be  plead- 
ed, though  not  necessarily  in  the  language  of 
the  statute,  in  view  of  Code  Cr.  Proc.  §  228, 
providing  that  words  used  in  a  statute  to  define 
a  public  offense  need  not  be  strictly  pursued  in 
the  indictment  or  information,  but  that  other 


words  conveying  the  same   meaning   may   be 
used. 

[Ed.  Note.— For  other  cases,  s«e  Libol  and 
Slander,  Cent.  Dig.  g  406;  Dec.  Dig.  i  143;* 
Indictment  and  Information,  Cent  Dig.  gg  289- 
294;   Dec.  Dig.  g  110.*] 

4.  Libel  and   Slandbb   (g   152*) — CnnnNAL 

PBOSEcunoNB— Indictment. 

An  information  charging  that  accused  un- 
lawfully, willfully,  and  maliciously  published 
concerning  S.  a  false,  scandalous,  and  malicioosi 
libel,  and  that  it  was  a  malicious  defamation  of 
his  character,  tending  to  provoke  hi  in  to  wrath, 
and  expose  him  to  ridicule,  and  to  deprive  him 
of  the  benefit  of  public  and  social  intercourse, 
was  not  demurrable  as  failing  to  allege  an  in- 
tent to  injure  the  party  libeled. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §g  417,  419-424,  426,  427 ; 


Dec.  Dig.  g  162.*: 

6.  Libel  and   Slandeb  (g   165*)— Cbiminal 

PBOSEcrrnoNS— Evidence. 

In  a  prosecution  for  publishing  concerning 
a  former  manager  of  accused's  newspaper  that 
the  paper  was  loaded  with  a  burden  of  debt  "to 
satisfy  an  alleged  man's  appetite  for  •  •  • 
lust"  testimony  that  witnesses  understood  the 
words  as  intended  to  charge  the  former  manag- 
er with  adultery  was  inadmissible,  there  being  no 
claim  that  the  words  had  any  peculiar  meaning 
in  the  community,  since  it  was  for  the  jury  to 
determine  what  there  was  of  a  libelous  nature 
in  the  words  published. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  gg  430-136;  Dec.  Dig.  g 
165.*] 

6.  LiBBL  AND  Slander  (|  145*)— Cbiminai 
Offenses— Libelous  Wobds. 

An  alleged  libel  charging  that  a  newspaper 
was  loaded  with  a  burden  of  debt  to  satisfy 
an  "alleged  man's  appetite  for  lust"  was  sub- 
ject to  an  interpretation  rendering  the  words 
libelous  per  se. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander.  Cent  Dig.  g  404 ;  Dec.  Dig.  g  145.*] 

7.  LiBKL  AND   Slander   (g    140*)— Cbiminal 
Pbosbotttions— Evidence. 

In  a  prosecution  for  libel,  it  could  not  be 
shown  that  parts  of  the  publication  which  were 
not  made  the  basis  of  the  charge  were  true  or 
justifiable. 

[Bid.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent  Dig.  gg  412,  413;  Dec.  Dig.  g 
149.*] 

&  Libel  and  Slander  (|  149*)— Criminal 
Pbosbctjtions— Burden  of  Proof. 

One  charged  with  libel  cannot  select  one  of 
several  constructions  that  may  be  fairly  given 
the  words  nsed,  and  prove  the  truth  of  the  libel 
as  so  construed,  but  must  prove  its  truth  when 
the  words  used  are  given  any  fair  and  usual 
construction,  since  it  must  be  presumed  that 
they  will  be  so  construed  by  at  least  a  part  of 
the  readers. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  gg  412,  413 ;  Dec.  Dig.  g 
149.*] 

9.  Libel   and  Slandeb  (g  154*)— Cbiminal 

PBOSECUTIONS— BUBDEN   OF  PBOOF. 

Under  Pen.  Code,  g  318,  providing  that,  in 
criminal  prosecutions  for  libel,  the  truth  may  be 
given  in  evidence,  and,  if  it  shall  appear  to  the 
jury  that  the  matter  charged  is  true,  and  was 
published  with  good  motives  and  for  justifiable 
ends,  the  party  shall  be  acquitted,  the  burden 
is  on  a  defendant  who  admits  the  publication  to 
prove  his  defense  that  the  Ubel  is  true,  and  was 
published  with  good  motives  and  for  justifiable 
ends,    and    thus   overcome   the   presumption    of 
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malice  that  wonM  otherwise  flow  from  proof  of 
the  pnblication  of  the  libeL 

[Ed.  Notei— For  other  cases,  see  Ubel  and 
Slander.  Cent  Dig.  H  428,  429;  Dec.  Dig.  | 
154.*]  ^ 

10.  Libel  and  Slandeb  (|  140*)— CsnaNAi. 

PBOSKCUTIONS— BUBOSN  OF  PBOor. 

Accosed  pnbliabed  concerning  S.,  a  former 
manager  of  the  paper  edited  by  liim,  who,  it 
was  claimed,  had  wasted  its  assets,  and  was 
then  spreading  reports  concerning  its  financial 
condition,  and  endeavoring  to  talke  advertisers 
from  such  paper,  that  the  paper  was  loaded 
with  a  burden  of  debt  "to  satisfy  an  alleged 
man's  appetite  for  lust."  While  denying  that 
he  intended  to  charge  S.  with  adultery,  he  tes- 
tified that  he  used  the  word  "lust"  as  meaning 
an  unnatural  craving;  "it  might  be  for  booze, 
or  it  might  be  for  women.^'  To  prove  its  truth 
be  offered  evidence  tending  to  show  that  S.  was 
a  moral  pervert,  had  been  guilty  of  indecent 
conduct,  and  that,  if  not  guilty  of  adultery,  he 
had  refrained  through  fear  of  resulting  physi- 
cal ills,  or  because  prevented  by  tempoqiry  or 
permanent  impotency.  The  only  motive  to 
which  he  testified  was  the  possible  financial 
benefit  to  his  paper.  Held,  that  no  justifica- 
tion was  shown  for  the  publication  of  a  libel,  the 
truth  of  which  could  only  be  proved  by  heaping 
shame  and  disgrace  on  those  near  and  dear  to 
S.,  within  Pen.  Code,  {  318,  requiring  an  ac- 
quittal where  the  jury  is  satisfied  that  the  mat- 
ter charged  is  true,  and  was  published  with 
good  motives  and  for  justifiable  ends. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  H  412,  413;  Dec.  Dig.  i 
149.*] 

11.  Cbiionai.     liAW    (i     1186*)  — Appeai.— 
Harmless  E^bob. 

Where,  on  a  trial  for  libel,  accused  wholly 
failed  to  show  that  the  publication  was  with 
good  motives  and  for  justifiable  ends,  and  the 
words  used  were  open  to  a  construction  render- 
ing them  libelous  per  se,  the  erroneous  admis- 
sion of  evidence  as  to  how  it  was  understood 
by  witnesses  and  erroneous  instructions  as  to 
its  meaning  and  truth  were  harmless  errors 
within  Code  Cr.  Proc.  §  500,  requiring  the  Su- 
preme Court  to  give  judgment  without  regard  to 
technical  errors,  or  detects,  or  exceptions  not 
affecting  the  substantial  rights  of  the  parties. 
[Ed.  Note.— For  other  cases,  see  Criminal 
I<aw,  Cent.  Dig.  8i  3216-3219,  3221,  3230; 
Dec.  Dig.  {  1186.*] 

Appeal  from  Circnit  Court,  arant  County ; 
Frank  McNoIty,  Judge. 

George  M.  Fosburgh  was  convicted  of  libel, 
and  he  appeals.    Affirmed. 

Thomas  Ia  Bonck,  of  Milbank,  for  appel- 
lant George  S.  Blx,  State's  Atty,  of  MU- 
bank,  and  Royal  O.  Johnson,  Atty.  Gen.,  for 
the  State. 

WHITING,  P.  J.  Appellant  was  convicted 
of  the  crime  of  libel,  and  has  appealed  to 
this  court  He  assigns  as  errors  the  over- 
ruling of  his  demurrer  to  the  Information, 
certain  rulings  upon  the  admission  and  re- 
jection of  evidence,  the  refusal  to  give  certain 
Instructions  asked  for,  and  the  giving  of 
certain  Instructions. 

The  demurrer  specified  as  grounds  there- 
of: "(1)  That  said  information  does  not  state 
facts  sufficient  to  constitute  a  public  offense. 
(2)  That  said  Information  Is  so  Indefinite  and 
uncertain  that  It  does  not  state  facts  tbat 


will  enable  a  person  of  oommoa  understand- 
ing to  know  what  offense  Is  Intended  to  be 
charged." 

[1-3]  It  Is  appellant's  contention  that  the 
Information  was  Insufllclent  In  that  it  no- 
where charged  Uiat  the  libel  was  false,  and 
did  not  allege  that  the  libel  was  published 
vrlth  "Intent  to  Injure"  the  party  libeled.  I 

Section  318,  Penal  Code,  provides:  "Sec  318. 
In  all  criminal  prosecutions  or  Indlctmenta      | 
for  libel,  the  tratb  may  be  given  in  evidence 
to  the  jury,  and  U  it  shall  appear  to  the  Jury      I 
that  the  matter  charged  as  libelous  is  true 
and  was  published  with  good  motives  and      i 
for  justifiable  ends,  the  party  shall  be  acquit- 
ted."   Under  this  section  the  state  need  nei- 
ther  allege  nor  prove  the  falsity  of  the  libeL 

Sections  816  and  316,  Penal  Code,  are  as 
follows: 

"Sec.  816.  Any  malldons  injury  to  good 
name,  other  than  by  words  orally  spoken.  Is 
UbeL 

"Sec.  316.  Every  person  who  willfully,  and 
with  malicious  Intent  to  Injure  another,  pub- 
lishes any  libel.  Is  guilty  of  a  misdemeanor." 

Under  section  316  there  must  be  proven  an 
Intent  to  injure,  which  intent  may  be  pre- 
sumed from  the  fact  of  the  pnblication  and 
the  nature  of  the  libelous  article.  The  In- 
tent to  Injure  being  necessary  In  order  to  con- 
stitute the  offense,  such  Intent  must  be  plead- 
ed, but  not  necessarily  In  the  language  of  the 
statute. 

Section  228,  Code  of  Criminal  Procedure, 
provides:  "Sec.  228.  Words  used  In  a  stat- 
ute to  define  a  public  x>ffense,  need  not  be 
strictly  pursued  In  the  indictment  or  Informa- 
tion ;  but  other  words  conveying  the  same 
meaning  may  be  used." 

[4]  The  Information  charged  that  appellant 
did  "then  and  there  unlawfully,  willfully, 
and  maliciously  write  and  publish  of  and 
concerning  one  John  D.  Smull,  which  was  In- 
tended to  and  did  refer  to  the  said  John  D. 
Smull,  a  certain  false  scandalous  and  mail- 
dous  libel,"  and,  further,  that  "said  Ubel 
was  a  malicious  defamation  of  the  character 
of  the  said  John  D.  Smull  tending  to  pro- 
voke him,  the  said  John  D.  Smull,  to  wrath, 
and  expose  him,  the  said  John  D.  Smull,  to 
public  hatred  and  ridicule,  and  to  deprive 
him,  the  said  John  D.  Smull,  of  the  benefit 
of  public  and  social  intercourse."  We  think 
that  in  line  with  the  holdings  of  this  court 
in  State  V.  Edmunds,  20  S.  D.  136,  104  N. 
W.  1U6,  and  State  v.  Flute,  20  S.  D.  662. 
108  N.  W.  248,  the  demurrer  was  properly 
overruled. 

The  libel  was  published  by  appellant  In  a 
newspaper  of  which  he  was  the  editor.  The 
article  in  question,  after  referring  to  cer- 
tain reports  concerning  the  financial  stand- 
Ing  of  appellant's  paper — which  reports,  it  la 
charged,  were  malicious,  and  were  being  dr- 
culated  by  the  former  manager  of  such  pa> 
per — stated  that  the  writer  "knows  this  ex 
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manag«r'a  history  like  a  book  from  the  tUne 
he  assumed  control  of  this  paper  down  to  the 
present  time,  and  when  we  get  ready  to  pnb- 
llsli  It  we  shall  hew  to  the  line,  and  let  the 
chips  fall  where  they  may,"  and  closed  by 
stating  that  such  paper  wonld  "in  a  very 
short  time  be  ont  from  under  the  bnrden  of 
debt  which  was  loaded  upon  It  to  satisfy  an 
alleged  man's  appetite  for  booze  and  lust" 
It  was  upon  the  latter  quotation,  omitting 
the  words  "boose  and,"  that  the  charge  was 
based.  It  was  conceded  that  the  libel  refer- 
red to  one  SmoU. 

[B,  •]  The  state  offered  and  there  was  re- 
ceived In  evidence,  over  appellant's  objection, 
the  testimony  of  Smnll  and  one  other  wit- 
ness as  to  what  they  understood  was  meant 
by  the  words  upon  which  the  charge  was 
based.  They  testified  that  they  understood 
that  by  such  words  It  was  Intended  to  charge 
that  Smnll  was  guilty  of  adultery.  There 
was  no  claim  that  the  words  published 
had  any  peculiar  meaning  in  the  commonity 
where  the  paper  was  pabllshed  and  drcnlat- 
ed,  and  It  seems  to  us  that  the  admission  of 
this  evidence  was  clearly  error.  These  wit- 
nesses were  not  expert  lexicographers,  and  it 
certainly  was  for  the  jury,  without  any  such 
evidence,  to  say  what  there  was,  if  anything, 
of  a  libelous  nature  in  the  words  published, 
and  upon  which  the  charge  against  appel- 
lant was  based.  But  we  think  the  error  not 
prejudicial,  because  the  words  used  were 
clearly  subject  to  an  interpretation  rendering 
them  libelous  per  se,  and  therefore,  for  rea- 
sons hereinafter  stated,  the  verdict  of  the 
jury  should  not  l>e  set  aside. 

[7]  The  defense  sought  to  prove  that 
Smnll,  while  managing  the  paper  in  question, 
had  through  the  excessive  use  of  intoxicants, 
squandered  the  assets  of  such  paper.  The 
state  objected  to  such  evidence,  and  it  was 
excluded.  This  was  clearly  correct.  A  de- 
fendant cannot  be  allowed  to  defend  against 
a  charge  of  libel  by  showing  that  those  parts 
of  his  publication  which  are  not  made  the 
basis  of  the  charge  preferred  are  either  true 
or  justifiable.  .  Evidence  upon  such  points 
would  have  been  as  immaterial  as  though 
there  had  been  nothing  in  the  publication 
in  relation  to  Smull's  squandering  the  assets 
of  such  paper  for  strong  drink.  The  state 
bad  not  diarged  and  was  not  attempting  to 
prove  that  such  parts  of  the  publication 
were  libelous. 

[I]  A]H>ellant  contends  that  the  trial  court, 
through  its  refusal  to  give  certain  instruc- 
tions asked  for,  and  through  the  giving  of 
certain  other  instructions,  did  virtually  pre- 
vent the  jury  from  finding  that  the  words 
published,  when  fairly  construed,  charged 
Smnll  with  lustful  indulgences  not  amounting 
to  adultery,  and  at  the  same  time  did  vir- 
tually prevent  the  jury  from  finding  that 
Smull  had  been  guilty  of  adultery— in  other 
words,  appellant  complains  that  the  jury 
was  practically  precluded  from  flindlng  that 


Small  was  guilty  of  the  things  charged  in 
the  Ubel.  But  it  will  not  lie  with  a  Ubelant 
to  select  one  of  several  constructions  that 
may  be  fairly  given  to  the  words  used,  and 
then  prove  the  truth  of  the  Ubel  when  so 
construed;  but  he  must  be  ready  to  prove 
the  truth  of  the  libel  when  the  words  used 
are  given  any  fair  and  usual  construction, 
as  it  must  be  presumed  that  they  will  be  so 
taken  and  construed  by  at  least  a  part  of 
their  readers.  Moreover,  for  reasons  here- 
inafter stated.  It  was  immaterial  whether  the 
libel  was  true  or  false,  and  the  errors,  if 
any  there  had  been  in  giving  and  refusing 
instructions,  were  without  prejudice. 

At  the  common  law  the  truth  of  a  libel 
was,  under  no  drcomstances,  a  defense  to  a 
criminal  charge  for  the  publication  thereof — 
in  fact  it  was  a  maxim  of  the  common  law 
that  "the  greater  the  truth,  the  greater  the 
Ubel" — the  truth  could  not  be  proven  even 
in  mitigation.  This  rule  prevailed  in  Eng- 
land as  late  as  the  year  1843,  when  there 
was  enacted  Lord  CampbeU's  Libel  Act,  un- 
der which,  surrounded  by  many  restrictions 
and  safeguards,  a  defendant  could  defend 
by  showing  the  truth  of  the  Ubel,  and  that 
its  pubUcatlon  was  for  the  pubUc  good. 
Without  legislation,  the  courts  of  this  cotm- 
try  early  broke  away  from  the  severity  of 
the  common  law,  and  we  find,  as  early  as 
the  year  1809,  the  Supreme  Court  of  Massa- 
chusetts, speaking  through  its  Chief  Justice, 
Parsons,  in  the  case  of  Com.  v.  Clap,  4 
Mass.  163,  3  Am.  Dec.  212,  saying:  "Although 
the  truth  of  the  words  is  no  justification  in 
a  criminal  prosecution  for  a  Ubel,  yet  the  de- 
fendant may  repel  the  charge  by  proving 
that  the  pubUcatlon  was  for  a  justifiable  pur- 
pose, and  not  malicious,  nor  with  the  intent 
to  defame  any  man.  And  there  may  be  cases, 
where  the  defendant,  having  proved  the  pur- 
pose justifiable,  may  give  In  evidence  the 
truth  of  the  words,  when  such  evidence  will 
tend  to  negative  the  maUce  and  Intent  to  de- 
fame." 

This  same  court,  speaking  through  its  then 
Chief  Justice,  Parker,  in  the  case  of  Com. 
V.  Blandlng,  8  Pick.  304,  15  Am.  Dec.  216. 
said :  "There  are  certain  cases  in  which  the 
defendant  in  a  prosecution  for  Ubel  may  ac- 
quit himself  by  showing  an  honest  purpose 
and  proving  the  truth  of  his  aUegations. 
The  general  principles  upon  which  such  a 
right  depends  are  stated  in  the  case  of  Com- 
monwealth V.  Clap,  4  Mass.  168  [3  Am.  Dec. 
212],  though,  without  doubt,  there  are  cases, 
other  than  those  mentioned  in  the  opinion 
of  the  court  in  that  case,  as  lUustrations  of 
the  general  doctrine,  in  which  the  same  prin- 
ciples will  apply.  The  law,  as  laid  down  in 
the  case  before  cited,  has  stood  before  the 
pubUc  nearly  20  years,  and  successive  Legis- 
latures must  be  presumed  to  have  acquiesced 
in  its  wisdom  and  poUcy,  or  it  would  have 
been  altered  by  the  statute.  The  general 
principle  decided  is  that  It  la  immaterial  to 
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the  character  of  a  libel  as  a  pnbllc  offense 
whether  the  matter  of  It  be  true  or  false, 
not,  as  some  have  affirmed,  because  the  law 
makes  no  distinction  between  truth  and  false- 
hood, but  because  the  interest  of  the  pnbllc 
requires  that  men  not  InVested  with  author- 
ity by  the  laws  shall  not  usTfrp  the  power  of 
public  accusation,  and  arraign  before  the 
public,  with  malicious  motives,  their  neigh- 
bors and  fellow  citizens,  exposing  them  to 
partial  trials  in  forms  not  warranted  by  the 
Constitution  ot  laws,  and  condemning  them 
to  a  species  of  ignominy  which  is  often  a 
heavier  punishment  than  the  law  would  in- 
flict for  the  offenses  or  misconduct  of  which 
they  are  thus  officially  accused.  And  sure- 
ly, so  long  as  preventive  Justice  shall  be 
deemed  more  salutary  than  vindictive,  all 
wise  governments  will  hold  It  necessary  to 
curb  the  disposition,  always  too  prevalent, 
to  excite  ill-temper  and  ill-blood  by  exposing 
the  offenses,  faults,  or  foibles  of  men,  who, 
if  guilty  of  any  violation  of  law,  are  amen- 
able to  punishment  In  the  ordinary  way,  and, 
if  liable  to  censure  for  private  vices,  ir- 
regularities of  temper,  or  unaccommodating 
mtmners,  should  be  left,  as  the  law  leaves 
them,  to  the  correction  of  conscience,  and 
those  silent  but  powerful  punishments  which 
their  misconduct  itself  will  supply.  No  state 
of  society  would  be  more  deplorable  than 
that  which  wpuld  admit  an  indiscriminate 
right  in  every  citizen  to  arraign  the  conduct 
of  every  other  before  the  public  In  newspa- 
pers, handbills,  or  other  modes  of  publication, 
not  only  for  crimes,  but  for  faults,  foibles, 
deformities  of  mind  or  person,  even  admitting 
all  such  allegations  to  be  true.  When  the  ac- 
cusation is  made  by  public  bodies  or  officers, 
whose  duty  it  is  by  law  to  detect  and  prose- 
cute offenses,  the  charge  and  the  investi- 
gation are  submitted  to,  and  no  spirit  of  re- 
venge is  produced;  but  if  private  Inter- 
meddlers,  assuming  the  character  of  reform- 
ers, should  have  the  right  to  become  public 
accusers,  and  when  called  to  account  to  de- 
fend themselves  by  breaking  into  the  circle 
of  friends,  families,  children,  and  domestibs 
to  prove  the  existence  of  errors  or  faults 
■which  may  have  been  overlooked  or  forgiven 
where  they  were  most  injurious,  the  man 
who  is  thus  accused,  without  lawful  pro- 
cess, might  be  expected  to  avenge  himself  by 
unlawful  means,  and  duels  or  assassinations 
would  be  the  common  occurrences  of  the 
times.  Instances  are  recollected  where  vio- 
lence, and  even  death,  has  ensued  from  such 
proceedings." 

(I]  The  people  of  the  territory  of  Dakota 
enacted  into  statute  the  rule  adopted  by  the 
courts  of  Massachusetts  when  they  adopted 
what  is  now  section  318,  Pen.  Code,  supra, 
and  by  so  doing  said  to  every  libelant  that 
the  truth  of  your  libels  shall  be  no  defense 
unless  you  can  also  show  that.  In  publishing 
same,  your  motive  was  good,  and  the  end 
yon  sought  Justified  the  means  used.    The 


burden  Is  upon  the  defendant,  when  he  ad- 
mits the  publication,  and  defends  upon  the 
ground  that  the  libel  "is  true,  and  was  pub- 
lished with  good  motives  and  for  Justifiable 
ends,"  to  prove  such  defense,  and  thus  over- 
come the  presumption  of  malice  that  would 
otherwise  flow  from  proof  of  the  publication 
of  that  which  must  necessarily  tend  to  in- 
jure the  good  name  of  another.  Com.  v.  Bon- 
ner, 9  Mete.  (Mass.)  410. 

[10]  Appellant  admitted  the  publication. 
It  must  be  conceded  that  the  article  pub- 
lished might  well  be  construed  as  charging 
Smull  with  indulging  In  unlawful  gratifica- 
tion of  sexual  passion,  and  therefore  would 
tend  to  injure  his  good  name.  Appellant, 
while  denying  that  he  intended  by  the  words 
used  to  accuse  Smull  of  adultery,  and  while 
claiming  that  he  acted  without  malice,  testi- 
fied, as  his  own  witness  upon  direct  exam- 
ination :  "When  I  wrote  that  article,  I  meant 
by  the  word  'lust'  its  general  meaning,  which 
is  an  unnatural  craving;  it  might  be  for 
booze,  or  it  might  be  for  women,  and  various 
other  things,  and  I  used  the  word  with  that 
view."  And  upon  cross-examination  he  said 
of  his  use  of  the  word  "lust":  "I  did  not 
figure  that  it  related  to  a  sexual  appetite, 
not  especially  that;  it  was  an  unnatural 
craving  for  anything;  that  was  the  way  I 
took  the  word.  I  did  not  use  the  word  es- 
pecially with  reference  to  sexual  desire."  It 
is  thus  clear  that  appellant  had  In  mind 
when  he  published  the  libel  that  the  word 
"lust"  meant,  among  other  things,  as  defined 
in  Webster's  New  International  Dictionary: 
"Sensuous  desire;  bodily  appetite;  specif., 
and  most  commonly  sexual  desire,  as  a  vio- 
lent or  degrading  passion."  To  prove  the 
truth  of  the  libel,  appellant  put  In  evidence 
testimony  which,  if  believed  by  the  Jury, 
could  but  convince  them  that  Smull  was  a- 
moral  pervert — o^ne  who  bad  been  guilty  of 
conduct  the  most  Indecent  imaginable — one 
who,  If  not  guilty  of  adultery  upon  at  leaat 
one  occasion  referred  to  In  the  testimony, 
must  have  refrained  therefrom,  not  from  any 
sense  of  shame  or  dut7,  but  rather  because 
constrained  through  fear  of  the  physical  ills 
that  might  result  therefrom,  or  else  because 
prevented  through  temporary  or  permanent 
impotency.  What  excuse  did  appellant  give 
for  publishing  a  libel  that  could  only  be  de- 
fended against  by  dragging  into  the  light  of 
day  such  a  shocking  condition?  What  was 
there  to  excuse  him  for  heaping  shame  and 
disgrace  upon  those  near  and  dear  to  Smull, 
and  who,  perchance  knowing  of  his  weak- 
nesses, if  weaknesses  he  had,  may  have 
thought  it  best  to  overlook  same?  What 
public  benefit  could  result  from  such  expo- 
sures? What  possible  good  motive  could  there 
be?  What  Justifiable  end?  According  to 
appellant's  own  testimony,  the  only  motive 
he  had  for  publishing  this  libel  and  the  end 
sought  thereby  was  that  he  might  financially 
benefit  the  paper  which  he  was  publishing. 
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He  claimed  that  Snrall  had  spread  abroad 
the  report  that  the  paper  was  In  financial 
straits ;  that  its  circulation  was  small ;  that 
it  coald  not  mn  much  longer.  He  also  claim- 
ed that  Smnll  had  endeavored  to  directly 
take  from  this  paper  certain  adTertisers,  and 
to  procure  same  for  a  paper  with  which 
Small  was  then  connected.  All  of  this  might 
jnstlfy  a  publication  by  appellant  of  an  ai^ 
tide  placing  the  responsibility  for  the  finan- 
cial condition  of  his  paper  upon  SmuU ;  but 
the  end  sought  did  not  Jnstify  him  In  drag- 
ging before  the  public  Smull's  frailties  and 
weaknesses,  though  these  frailties  and  weak- 
nesses were  what  had  led  Smnll  into  wast- 
ing the  assets  of  the  paper.  Nothing  but  a 
motive  to  benefit  either  SmuU  or  the  public 
would  furnish  any  Justification  therefor;  no 
soch  motive  is  claimed,  and  certainly  no 
such  end  could  possibly  result  therefrom. 
Small  occupied  no  such  relation  to  the  public 
at  large  as  could  suggest  any  benefit  to  the 
public  from  such  publications.  Appellant 
professed  having  no  feeling  of  malice  toward 
Small,  but  rather  one  of  pity.  His  conduct 
belled  his  words. 

[11]  Presumptions  both  of  malice  and  in- 
tent to  injure  flow  from  what  appellant 
concedes  he  did — he  wholly  fiiiled  to  refute 
these  presumptions — therefore  his  own  ad- 
nilssiona  convict  him  of  the  offense  charged. 
Such  being  the  record,  certainly  this  coart 
should  not  reverse  a  Judgment  so  clearly 
Jost  simply  because  there  may  have  been 
some  errore  committed  by  the  trial  court, 
none  of  which,  however,  in  any  way  relates 
to  or  could  affect  these  affirmative  defenses 
which  appellant  was  called  upon  to,  but 
wholly  failed  to,  establish.  Section  600, 
Code  Crlm.  Proc. 

The  Judgment  appealed  from  la  affirmed. 

McCOY,  J,  took  no  part  in  this  decision. 


HEEIRON  T.  AUiBN. 

(Supreme  Ooort  of.  South  Dakota.    Oct  8. 
1918.) 

1.  Appeal  ahd  Ebbob  (S  884*)— Iitcorsibt- 
■»T  PosmoNS— Tbiai.  awd  Motion  fob 
Xkw  Tbjau 

Though  defendant  at  the  trial  objected  to 
the  evidence  to  ahow  that  L.  executed  a  deed  to 
plaintiff,  yet,  having  moved  for  new  trial  on  the 
gtoond  of  newly  discovered  evidence,  showing 
L.  ocecnted  it  to  plaintiff  without  considera- 
tion, be  cannot,  on  appeal,  claim  Li.  did  not  ex- 
ecute it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
&ror,  Coit.  Dig.  U  8612-8616;    Dec.  Dig.  { 

2.  Dkkds  (I  77*y— Pebsons  Ertttlbd  to  As- 
BKBT  iNVAunrrr. 

A  'deed  cannot  be  fraudulent  against  one 
irbo  ia  nut  In  a  position  to  claim  title  against 
the  cranior. 

[Enl.  Note.— For  other  cases,  see  Deeds,  Cent. 
Die  f  20U;   Dec.  Dig.  |  77.*] 


8.  Appeal  and  Bbbob  (|  1027*)— Habklxbs 

Ebbob. 

Any  error  in  finding  there  was  no  attach- 
ment, or  in  refusing  new  trial  for  newly  discov- 
ered evidence  of  an  attachment,  is  without  prej- 
udice to  one  whom  the  fact  of  attachment 
would  not  avail. 

[Ed.  Note. — For  other  cases,  see  Apppal  and 
Error,  Cent.  Dig.  |  4033 ;   Dec.  Dig.  |  1027.*] 
4.  ExECTTTioN  (S  302*)— Second  EScecution— 

Judgment  in  Rem— Lien  of  Attachment. 
In  case  of  a  judgment  against  a  nonresi- 
dent, based  on  suMtituted  process  and  seizure 
of  property  under  attachment— that  Is,  a  judg- 
ment m  rem— the  judgment  creditor  has  not 
such  -a  lien  against  the  attached  property  as 
will,  after  sale  thereof  on  execution  and  re- 
demption therefrom,  support  a  second  sale  on 
execution  for  the  deficiency ;  there  being,  by 
virtue  of  the  judgment  alone,  no  lien,  and  the 
special  lien  of  the  attachment,  established  by 
the  judgment  and  continued  by  the  execution, 
terminating  on  the  execution  sale. 

[Ed.  Note.— For  other   cases,   see  Execution, 
Cent.  Dig.  §§  890-900;    Dec.  Dig.  i  302.*] 
6.  New  Tbial  (f  101*)— Newly  Disco  vebed 

Evidence. 

Discovery  by  new  counsel  for  a  party  that 
proof  of  a  fact— which  fact,  together  with  the 
sources  for  obtaining  evidence  thereof,  was 
known  of  by  other  counsel  for  the  party  at  the 
trial— might  be  material  does  not  warrant  a  new 
trial  as  for  newly  discovered  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  II  206,  206;  Dec.  Dig.  {  101.*] 

Appeal  from  Circuit  Court,  Potter  County ; 
Lu  EI  Qaffy  and  J.  H.  Bottum,  Judges. 

Action  by  O.  F.  HerroD  against  Alva  M. 
Allen.  From  a  Judgment  for  plaintiff,  and 
from  an  order  denying  a  motion  for  new 
trial,  defendant  appeals.    Affirmed. 

Hanten  &  Hanten,  of  Watertown,  for  ap- 
pellant Robt  B.  Fisk,  of  Gettysburg,  for 
respondent 

WBITINO,  P.  J.  Much  is  being  written 
and  spoken,  and  rightly  so,  concerning  the 
law's  delay.  It  seems  the  fashion  to  cast 
the  oditun  therefor  uiwn  the  courts,  and 
there  are  undoubtedly  cases  wherein  the 
courts — both  trial  and  appellate — ^have  laid 
themselves  open  to  Just  criticism.  That  the 
blame  is  not  all  theirs  Is  well  illustrated  by 
the  history  of  the  cause  now  before  us, 
which  history  is  as  follows:  Action  insti- 
tuted August  8,  1903;  issue  of  fact  Joined 
October  3,  1903;  trial  had  March  30,  1905; 
argued  before  trial  court  June  27,  1906; 
findings  of  fact  conchisions  of  law,  and 
Judgment  signed  June  28,  1906;  execution 
stayed  to  September  20,  1906 ;  error  in  Judg- 
ment corrected  March,  1909;  findings,  con- 
clusions, and  decree  filed  March  26,  1909; 
September,  1909,  time  for  moving  for  new 
trial  and  for  serving  proposed  statement  ex- 
tended to  October  20,  1909;  statement  set- 
tled June  11,  1910;  motion  for  new  trial 
served  July  1,  1910;  new  trial  denied  Jan- 
uary 19,  1911;  notice  of  appeal  served 
March  11,  1911;  notice  of  appeal  filed  Jan- 
uary 23, 1912,  upon  stipulation  of  counsel  and 
leave  of  court  obtained ;    respondent  granted 
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anttl  April  1,  1912,  wlOiln  which  to  serve 
and  file  briefs;  placed  on  April,  1912,  calen- 
dar with  respondent  In  default ;  taken  np  for 
final  disposition  when  stlpalations  dated 
March  30,  1912,  were  found  to  have  been 
filed  May  3,  1912,  which  stipnlatlons  ex- 
tended time  Xor  respondents  to  file  briefs; 
cause  stricken  from  calendar  as  same  was  not 
properly  on  calendar  in  view  of  abore  stipu- 
lations; other  stipnlatlons  filed  extending 
time  for  respondent's  brief;  respondent's 
brief  filed  April  30,  1913,  being  too  late  for 
April,  1913,  calendar ;  May  29,  1913,  ordered 
upon  current  calendar;  reaches  final  de- 
cision in  this  court  prior  to  date  when  it 
was  entitled  to  go  upon  the  calendar  of  this 
court  Undoubtedly  some  of  the  delay  was 
unavoidable;  but  much  must  have  been  inex- 
cusable, and  there  was  none  for  which  any 
court  was  responsible,  except  as  it  may  be 
held  responsible  for  leniency  granted  parties 
and  counsel. 

This  action  was  brought  to  quiet  the  title 
In  and  to  a  quarter  section  of  land  in  Potter 
county.  It  appears  there  were  other  defend- 
ants than  appellant,  but  no  attention  need 
be  paid  to  them,  as  their  rights,  U  any,  rest 
upon  those  of  appellant  Both  parties  claim 
title  to  this  land  through  one  George  E.  Lor- 
Ing.  Plalntlfl  claims  through  a  deed  to  him, 
dated  March  16, 1900,  and  recorded  March  22, 
1900,  which  deed  was  signed  "O.  E.  Loring." 
Defendant  claims  through  a  sheriff's  deed 
upon  an  execution  sale,  based  upon  a  judg- 
ment against  Loring  in  an  action  entitled 
Woodward  v.  Loring.  There  had  been  a  prior 
execution  issued  on  this  Judgment  and  levied 
on  this  land ;  a  sale  had  been  had  upon  such 
prior  execution,  upon  which  sale  there  was 
a  deficiency  remaining ;  Loring  had  redeemed 
this  land  from  such  prior  sale;  and  March 
22,  1900,  the  execution,  through  which  de- 
fendant claims,  was  issued  for  the  deficiency, 
and  was  levied  upon  the  land. 

Application  for  new  trial  was  made,  one 
ground  therefor  being  newly  discovered  evi- 
dence. It  is  contended  that  this  new  evidence 
would  show  that  Loring  executed  the  deed  to 
plaintiff  without  consideration,  and  that 
plaintiff  is  a  mere  "straw  man"  holding  title 
for  Loring.  It  is  also  contended  that  this 
new  evidence  would  show  that  there  was  in 
fact  a  warrant  of  attachment  regularly  is- 
sued and  levied  upon  the  property  in  ques- 
tion at  the  time  of,  and  in  connection  with, 
the  commencement  of  the  action  of  Woodward 
V.  Loring.  The  purported  judgment  In  Wood- 
ward V.  Loring  was  a  default  judgment 
based  upon  personal  service  of  summons  and 
complaint  upon  Loring — concededly  a  non- 
resident of  this  state — which  service  was 
made  in  Iowa,  and  was  based  upon  an  order 
for  publication  of  summons.  The  trial  court 
found  that  no  attachment  had  been  issued  in 
said  action. 

Numerous  assignments  of  error  are  pre- 
sented, but,  as  we  view  the  record,  all  ques- 


tlona  material  to  this  appeal  may  be  dis- 
cussed under  two  headings:  (1)  Proof  of 
plalntUTs  tiUe;  (2)  materiality  of  the  ques- 
tion as  to  whether  or  not  there  was  in  t&ct 
an  attachment  issued  and  levied  upon  the 
property  in  question,  in  the  action  of  Wood- 
ward V.  Loring. 

[1,  2]  Plaintiff,  to  prove  his  tifle,  offered 
In  evidence  the  record  of  his  deed  as  the 
same  appeared  in  the  office  of  the  register  of 
deeds.  Such  record  was  objected  to  upon  the 
ground  that  there  was  no  sufficient  proof  that 
George  B.  Loring  and  G.  B.  Coring  were  one 
and  the  same  person ;  also  upou  the  ground 
that  the  acknowledgment  to  said  deed  was 
defective  in  form,  and  for  that  reason  the 
deed  improperly  of  record,  and  such  record 
lncomi>etent  as  proof  of  its  execution.  These 
objections  were  overruled,  and  such  ruling 
is  assigned  as  error.  Appellant  also  claims 
that  the  evidence  received  did  not  sustain 
the  court's  finding  that  plaintiff  got  title 
to  the  land  from  Loring.  In  view  of  the 
position  taken  by  appellant  upon  his  motion 
for  new  trial,  he  cannot  be  heard  to  say  that 
Loring  did  not  execute  the  deed  in  question. 
The  grantee  in  said  deed  having  brought 
this  action,  it  appears  that  he  has  accepted 
the  deed,  and,  for  the  purposes  of  this  action, 
it  becomes  Immaterial  what  Loring's  pur- 
pose was  in  the  execution  of  said  deed,  un- 
less appellant  is  In  a  position  where  he  could 
claim  title  to  said  land  as  against  Loring; 
if  he  could  not  claim  title  as  against  Loring, 
there  can  be,  as  against  him,  no  fraudulent 
or  fictitious  transfer  of  said  property  by 
Loring.  Is  appellant  in  a  position  where 
he  could  daim  title  against  Loring?  This 
brings  us  to  the  second  matter  for  our  con- 
sideration. 

[3]  Appellant  makes  no  contention  that  the 
judgment  which  was  obtained  by  substituted 
service  was  one  which,  without  the  issuance 
and  levy  of  an  attachment  upon  the  land  in 
question,  would  have  become  a  lien  upon  the 
land,  and  would  have  supported  a  sale  there- 
of under  general  execution ;  therefore.  If  the 
evidence  received  supports  the  finding  that 
there  was  no  attachment  Issued,  appellant's 
only  hope  lies  in  a  new  trial,  wher^n  he 
may  prove  the  Issuance  and  levy  of  an  at- 
tachment The  court  found  there  was  no 
attachment  Would  it  have  availed  appel- 
lant anything  if  the  court  had  found  that  an 
attachment  had  been  regularly  issued  and 
levied  upon  the  property  prior  to  the  taking 
of  the  default  judgment?  If  not  then,  if  the 
trial  court  erred  In  its  finding,  such  error  was 
without  prejudice  to  appellant  as  was  also 
the  court's  refusal  to  grant  a  new  trlaL 

[4]  Would  a  finding  of  the  issuance  and 
levy  of  an  attachment  have  availed  appellant 
anything?  Clearly  not  unless,  where  there 
is  a  judgment  against  a  nonresident  based 
upon  substituted  service  and  seizure  of  prop- 
erty under  attachment — ^In  other  words,  a 
judgment  In  rem  (Grifflth^T.  Mil.  .Harvester 
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Co,  92  Iowa.  634.  61  N.  W.  248,  54  Am.  St 
Rep.  673;  Nat  Bk.,  etc.,  v.  Peters,  61  Kan. 
6:^  32  Pac  637 ;  OU  WeU  Supply  Co.  v.  Koen, 
&i  Ohio  St  422,  60  N.  BL  003;  Soolard  t. 
Vacuum  Oil  €k>.,  109  Ala.  887,  19  Soath.  414) 
— the  Judgment  creditor  has  such  a  lien 
against  the  property  attached  aa  will  support 
a  second  sale  thereof  when  the  Judgment 
d^tor  has  redeemed  the  property  from  the 
first  sale. 

Appellant  relies  upon  the  case  of  Seaman 
V.  GalUgan.  8  S.  D.  277.  66  N.  W.  468,  wliere- 
in  it  was  held  that  In  the  case  of  a  Judg- 
ment In  personam — such  an  one  as  without 
any  attachment  becomes,  when  docketed,  a 
lien  against  real  property  belonging  to  the 
judgment  debtor — ^if  such  property  Is  sold  un- 
der execution  issued  thereon,  and  the  Judg- 
ment debtor  redeems  the  property  from  such 
sale,  the  Judgment  creditor  may  take  out  a 
second  execution  and  sell  such  property  to 
satisfy  any  deficiency  left  upon  the  first  sale. 
Appellant  contends  that  this  rule  should  ap- 
ply In  a  case  where  the  Judgment  is  based 
upon  substituted  service  and  attachment  of 
real  property.  In  this  he  is  clearly  in  error. 
It  is  well  to  bear  in  mind  the  foundation  up- 
on which  the  rule  announced  In  Seaman  v. 
Galllgan,  supra,  is  based. 

A  most  exbaustlve  discussion  of  this  rule 
will  be  found  in  Flanders  t.  Aumack,  32  Or. 
19,  51  Pac.  447,  67  Am.  St  Rep.  604.  From  a 
study  of  the  Flanders  Case  and  of  the  numer- 
ous authorities  cited  therein.  It  will  be  found 
that  tbe  ground  upon  which  the  courts  which 
have  approved  the  role  that  Uiere  can  be  a 
second  execution  and  sale  for  deficiency  re- 
maining after  first  sale  upon  execution  is- 
sued upon  a  Judgment  In  personam  is  the 
fact  that  such  a  Judgment  becomes  a  general 
lien  against  the  real  property,  and  such  lien 
Is  not  cut  ofT  by  a  sale  that  is  rendered  null 
and  void  by  the  Judgment  debtor's  redemp- 
tion of  the  property.  But  the  lien  of  a 
Judgment  and  the  lien  of  an  attachment  are 
two  entirely  different  things.  Upon  the  levy 
of  an  attachment  one  acquires  an  indicate  or, 
as  It  Is  sometimes  termed,  a  conditional  lien 
—a  lien  which  will  become  fully  established 
only  npon  the  rendition  of  a  Judgment  either 
in  rem  or  in  personam.  Judges  and  text- 
writers  often  speak  of  this  lien  as  one  that 
becomes  merged  In  the  Judgment  lien.  This 
use  of  the  word  "merged"  is  certainly  Inac- 
cnrate  Ordinarily,  when  we  speak  of  one 
thing  merging  In  another.  It  is  when,  npon 
sncb  merger,  at  least  one  of  the  things  loses 
its  former  identity,  and  no  such  a  merger 
takes  place  when  the  Inchoate  attachment 
lien  comes  Into  fall  force  and  effect  upon  the 
happening  of  that  condition  upon  which  its 
continued  existence  depended — the  entry  of 
Judgment  in  tbe  action.  When  a  Judgment 
Is  In  rem,  there  Is,  by  virtue  of  the  Judgment 
alone,  no  lien  whatsoever.  This  Is  evidenced 
by  tbe  fact  that  there  would  have  been  no 
valid  Jndgment  were  it  not  tor  the  attach- 


ment and  by  tbe  farther  fact  that  eivea 
where  there  has  been  an  attachment  issued 
and  levied  upon  certain  real  property,  the 
Jndgment  la  not  a  lien  against  any  other 
real  property  of  the  Judgment  debtor.  Tbe 
Jndgment  Itself,  standing  alone,  Is  not  even 
a  lien  upon  the  property  attached;  this  is 
evident  from  the  fact  that  If  an  execution 
sale  was  made  upon  a  Judgment  and  It 
should  afterwards  develop  that  tbe  attach- 
ment was  void,  the  sale  would  be  a  nullity. 
Neither  does  an  attachment  lien  merge  in  tbe 
lien  of  a  Judgment  in  personam  so  as  to  lose 
its  distinctive  features.  In  case  of  a  sale 
upon  an  execution  based  upon  a  Judgment 
in  personam  preceded  by  an  attachment  tbe 
purchaser,  by  virtue  of  the  attachment  lien, 
would  acquire  such  title  as  the  debtor  had  at 
tbe  time  the  attachment  was  levied,  regard- 
less of  all  Uens  uiwn  or  transfers  of  the 
property  subsequent  in  date  to  the  levy  of 
the  attachment  and  such  purchaser  would  al- 
so acquire  any  additional  Interest  in  the 
property  levied  upon  which  the  Judgment 
debtor  might  have  acquired  subsequent  to  tbe 
levy  of  the  attachment  and  prior  to  the  dock- 
eting of  Judgment;  bat  If  after  sale  made 
the  attachment  should  be  declared  invalid, 
while  the  purchaser,  by  virtue  of  the  judg- 
ment Ueik,  would  still  hold  any  and  all  in- 
terest which  the  Judgment  debtor  held  in  the 
property  at  tbe  time  the  judgment  was 
docketed,  he  wotild  lose  all  of  the  benefit 
that  would  have  come  to  him  because  of  the 
special  lien  which  would  have  been  acquired 
through  the  attachment  if  it  bad  been  valid. 
It  Is  thus  clear  that  while  the  Inchoate  lien 
may  be  given  full  vltaUty  by  a  Judgment  yet 
it  remains  a  separate,  district  and  specific 
lien,  differing  essentially  in  its  nature  from 
tbe  only  lien  that  can  be  acquired  through  a 
Judgment  alone,  namely  a  general  lien.  This 
special  lien  is  in  all  things  analgous  to 
that  of  a  mortgage,  pledge,  mechanic's  lien, 
agister's  lien,  etc.  In  the  case  of  mortgage 
foreclosure  by  suit,  tbe  judgment  does  not 
create  the  mortgage  lien — it  merely  adjudi- 
cates its  existence  and  directs  sale  to  enforce 
it  If,  upon  a  foreclosure,  there  should  be 
only  substituted  service  against  tbe  mort- 
gagor, tbe  money  Judgment  rendered  would 
be  one  purely  in  rem,  and  would  be  no  lien 
against  any  property  of  such  mortgagor;  any 
sale  of  such  proi)erty  would  rest  directly  up- 
on the  mortgage — the  only  effect  of  the  Judg- 
ment being  in  its  adjudication  of  the  ex- 
istence of  tbe  mortgage  lien,  and  tbe  amount 
secured  thereby,  with  a  direction  that  spe- 
cial execution  issue  to  pay  such  amount  If, 
in  such  foreclosure  action,  there  was  person- 
al service  upon  the  mortgagor,  or  he  entered 
personal  appearance,  then  such  judgment 
would  not  only  adjudicate  tbe  validity  of  tbe 
mortgage  lien  and  tbe  amount  secured  there- 
by, and  authorize  the  enforcement  of  such  lien 
by  sale,  but  being  also  a  judgment  in  person- 
am, tbe  deficiency  judgment  if  any,  would 
become  a  lien  upon  any  real  estate  of  tbe 
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mortgagor,  and  as  such  saffldeot  to  support 
an  execution  sale  thereof.  It  la  well  es- 
tablished by  the  anthorltles  that  any  sale 
upon  special  execution  in  a  foreclosure  action, 
foreclosing  a  real  estate  mortgage,  mecbanlc'a 
lien,  or  any  other  special  lien,  terminates  such 
lien,  and  no  future  sale  can  be  made  by  virtue 
thereof.  It  follows  that,  after  a  foreclosure 
sale,  there  can  be  no  second  special  execution, 
and,  if  the  foreclosure  judgment  was  solely 
in  rem,  neither  could  there  be  any  general 
execution  for  deficiency — no  special  execution 
because  the  special  Hen  is  at  an  end,  no 
general  execution  because  there  is  no  general 
lien — ^but  if  the  Judgment  had  been  one  in 
personam  as  well  as  in  rem,  then,  after  the 
sale  upon  the  special  execution,  there  could 
be  a  general  execution  for  any  deficiency, 
which  general  execution  could  be  levied  upon 
any  land  against  which  the  Judgment  in  per- 
sonam was  a  lien;  and,  if  there  should  be 
applied  the  rule  annoonoed  in  the  Seaman 
Case,  there  could  be  a  levy  upon  and  sale 
of  the  land  theretofore  sold  under  the  special 
execution,  providing  said  land  belonged  to 
the  Judgment  debtor,  and  had  been  by  him 
redeemed  from  such  sale  under  special  ex- 
ecution. See  Elandeta  v.  Anmack,  supra; 
Ogle  V.  Koemer,  140  lU.  170,  29  N.  E.  663. 

It  follows  that,  even  If  an  attachment  did 
issue  and  was  levied  upon  the  property  In 
question,  the  Uen  thereof,  which  was  es- 
tablished by  the  Judgment  and  continued  by 
the  execution,  terminated  upon  the  execution 
sale,  and  could  be  no  more  restored  than 
could  any  other  special  lien  upon  which  sale 
had  been  made;  therefore  a  finding  that  an 
attachment  was  issued  and  levied  upon  the 
property  would  have  availed  appellant  noth- 
ing, his  title  resting,  as  it  does,  entirely  upon 
the  second  execution  sale  issued  upon  a 
Judgment  in  rem,  and  which  execution  was, 
for  reasons  above  stated,  wholly  void. 

[5]  An  examination  of  the  record  shows 
that  one  of  the  attorneys  who,  upon  behalf 
of  appellant,  prepared  this  case  for  trial  in 
the  circuit  court,  was  one  of  the  purchasers 
on  the  second  sale,  that  he  was  one  of  the 
attorneys  for  Woodward  in  the  action  against 
Loring,  and  that,  according  to  his  own  af- 
fidavit, he  knew,  prior  to  the  trial  of  this 
cause,  all  about  the  issuance  and  service  of 
the  writ  of  attachment  in  Woodward  v. 
Loring,  as  well  as  the  sources  from  whence 
he  might  have  obtained  competent  evidence 
in  relation  thereto.  Instead  of  this  being 
a  case  where  there  was  an  excusable  lack  of 
diligence  In  the  discovery  and  unearthing  of 
material  evidence.  It  is  one  wherein  there 
appears  to  have  been  a  very  late  discovery, 
by  new  counsel  fbr  appellant,  of  the  fact  that 
proof  of  such  attachment  might  be  material — 
something  which  comes  far  short  of  warrant- 
ing the  granting  of  a  new  trial. 

The  Judgment  and  order  appealed  from  are 
affirmed. 


LYONS  et  aL  v.  ARCHER  et  aL  (FARMERS' 
STATE  BANK  OF  ROCKHAM,. 
Intervener).t 
(Supreme  Court  of  South  Dakota.    Oct  6, 
1913.) 

1.  Appeal  and  Ebbob  (I   1060*)— Habmuss 
Ebbob— AnmssiON  or  EviDEncK. 

Admission  of  incompetent  evidence,  being 
harmless  to  appellanta.  Is  not  ground  for  re- 
versaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  1068,  1069,  4163-^157, 
4166;   Dec  Dig.  {  1060.*] 

2.  Afpeai.  and  Ebbob   (I  1060*)— Haxmuss 
Ebbob— Aduission  of  Evidkncb. 

Plaintiffs  claiming  grain  under  a  mortgage 
by  defendant  A.  of  ''my  undivided  interest  in 
all  crops,"  so  that  it  was  incnmbent  on  tliem 
to  show  the  extent  of  A.'s  interest  in  the  crop, 
whether  or  not  there  was  any  other  mortgage 
on  it,  they  are  not  in  a  position  to  complain 
that  defendant  and  intervener  bank,  the  latter 
claiming  under  a  mortgage  to  it  by  A.,  were 
permitted  to  show  that  the  mortgagor's  wife 
was  owner  of  half  of  the  crop,  though,  as  far 
as  concerns  the  mortgage  to  the  bank,  this  was 
immaterial ;  it  being  alleged  and  admitted  bj 
its  pleadings  that  the  mortgaged  crop  belonged 
to  the  mortgagor. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
mnot,  Cent  Dig.  {(  1068,  1069,  4153-4157, 
4166 ;   Dec.  Dig.  {  1050.*] 

3.  Chattel  Mobtqaobs  (|  147*)— PBiOBrrx— 
Knowlbdoc. 

If  plaintiffs,  when  taking  a  mortgage  from 
A.  on  the  crop  to  be  grown  on  certain  land, 
knew  of  the  mortage  of  A.  to  a  bank  and  that 
it  was  intended  as  a  mortgage  on  the  same  crop, 
they  took  their  mortgage  subject  to  the  rights 
of  the  bank,  so  that  it,  having  the  right  to  have 
its  mortgage  reformed  to  properly  describe  the 
land  and  foreclosed  against  A.,  had  the  same 
right  against  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Gent  Dig.  {  242 ;  Dec.  Dig.  {  147.*] 

4.  Chattel  Mobtoaoes  (§  157*)— Pbiobities 
—Knowlkdoe— Question  »ob  Jubt. 

The  parties  to  a  mortgage  on  a  crop  testi- 
fying positively,  the  mortgagor  that,  at  the 
time  of  giving  it  be  told  the  mortgagees  that 
another  had  a  mortgage  thereon,  the  mortgagees 
to  the  contrary,  an  issue  of  fact  is  presented 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  {  157.*] 

6.  Replevin    (|  96*)  —  Vebdict  —  Valtjb   of 

Pbopebtt. 

d?hat  the  verdict,  in  claim  and  delivery, 
does  not,  as  directed  by  Code  Civ.  Proc.  |  273. 
in  certain  circumstances,  in  an  action  for  re- 
covery of  specific  personal  property,  fix  the 
value  of  the  property  or  find  that  defendant 
and  intervener  are  entitled  to  its  return  but  is 
merely  a  general  verdict  in  their  favor  does  not 
render  It  insufficient  to  support  the  judgment 
for  them  for  the  agreed  value  of  the  property ; 
the  stipulation  entered  into  by  the  parties  dar- 
ing the  course  of  the  trial,  whereby  they  agreed 
on  the  value  of  the  property  and  that  it  had 
been  sold  by  plaintiffs  on  taking  possession  un- 
der the  writ  and  could  not  be  redelivered, 
amounting  to  a  withdrawal  of  such  questions 
from   the  jury. 

[Ed.  Note.— For  other  cases,  see  Replevin. 
Cent  Dig.  {f  376-385 ;  Dec  Dig.  {  96.*] 

Appeal  from  Faulk  County  Court;  J.  H. 
Bottum,  Judge. 
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Action  by  B.  F.  Lyona  and  another  against 
Fred  Archer  and  another;  the  Farmers'  State 
Bank  Intervening.  From  a  Judgment  for  de- 
fendants and  Intervener,  and  from  an  order 
denying  a  motion  for  new  trial,  plaintlfls  ap- 
peal.   Affirmed. 

W.  F.  Brnell,  of  Redfleld,  and  F.  B.  Sni- 
der, of  Faulkton,  for  appellants.  Sterling  A 
Clark,  of  Redfleld,  and  Frank  Turner,  of 
Faulkton,  for  respondents. 

POLLET,  X  The  plaintiffs,  for  a  cause  of 
action  in  claim  and  delivery,  allege  in  their 
complaint  that  on  the  11th  day  of  March, 
1911,  the  defendant  Fred  Archer,  to  secure 
certain  indebtedness,  gave  them  a  chattel 
mortgage  on  a  crop  of  wheat  to  be  raised 
that  season  on  the  N.  E.  %  of  section  32  and 
the  N.  W.  \i  of  section  33,  in  a  certain  town- 
ship In  Faulk  county.  That,  after  th6  crop 
had  been  harvested  and  threshed,  Archer, 
without  plalntlfts'  consent,  delivered  the  grain 
to  the  defendant  Atlas  Elevator  Company. 
That  the  debt  secured  by  said  chattel  mort- 
gage was  unpaid.  That  they  had  demanded 
the  wheat  before  the  commencement  of  the 
action  and  prayed  Judgment  for  the  posses- 
sion of  said  grain  or.  In  case  It  could  not  be 
delivered,  for  its  value  and  for  damages. 

Defendant  Archer,  In  a  separate  answer  to 
plaintiffs*  complaint,  admitted  giving  a  chat- 
tel mortgage  on  certain  personal  property  to 
the  plaintiffs  at  the  time  spedfled  but  denied 
that  the  grain  in  controversy  was  Included 
therein,  alleging  that  the  said  wheat  had  al- 
ready been  mortgaged  to  the  Farmers'  State 
Bank  of  Rockham,  of  which  fact  he  inform- 
ed plaintiffs,  and,  upon  their  request  for  a 
mortgage  on  said  wheat,  he  Informed  them 
that  he  could  not  do  so  for  the  reamn  that 
the  same  was  already  mortgaged  to  the  bank. 
He  also  alleged  that,  at  the  time  he  slgrned 
plaintiffs'  mortgage.  It  did  not  contain  a  de- 
scription of  the  grain  in  question,  but  that 
the  description  thereof  was  Inserted  in  said 
mortgage  by  B.  F.  Lyons,  one  of  the  plain- 
tiffs, after  the  mortgage  had  been  executed 
and  without  said  defendant's  knowledge  or 
consent. 

The  Farmers'  State  Bank  of  Rockham  came 
into  the  case  as  an  intervener  and.  In  Its 
complaint  In  intervention,  alleged  that  the 
defendant  Archer  was  Indebted  to  it  and  that 
on  the  Idth  day  of  January,  1911,  to  secure 
said  Indebtedness,  gave  to  It  a  chattel  mort- 
gage on  the  crop  to  be  sown  and  grown  on 
the  above-mentioned  premises  during  the  sea- 
son of  1911,  of  which  chattel  mortgage  plain- 
tiffs had  actual  knowledge  at  the  time  of  the 
execution  of  tbeii  mortgage,  on  the  11th  day 
of  March,  1911,  but  that,  by  a  mutual  mis- 
take of  both  parties  to  said  mortgage,  Che 
land  was  described  as  the  N.  W.  %  of  section 
32  and  the  N.  B.  %  of  section  3S,  in  said 
township,  describing  two  quarter  sections  a 
mile  apart  Instead  of  two  adjoining  quarter 


sections,  as  was  intended  by  said  parties.  It 
alleged  that  the  Indebtedness  was  stlU  un- 
paid; that  the  grain  was  delivered  to  the  At- 
las Elevator  Company,  subject  to  the  order 
of  intervener;  and  prayed  Judgment  that  the 
description  of  the  real  property  on  which  the 
grain  was  grown  be  reformed  so  as  to  read, 
the  N.  E.  ^  of  sectton  32  and -the  N.  W.  \i 
of  section  33;  and  that  It  have  Judgment  for 
possession  of  the  said  grain. 

Plaintiffs  answered  the  bank's  complaint 
in  Intervention,  denying  the  validity  of  the 
bank's  mortgage  and  denying  that,  at  the 
time  they  took  their  mortgage,  they  had 
knowledge,  actual  or  constructive,  of  the 
bank's  mortgage,  also  pleading  other  defens- 
es to  the  claims  of  the  bank.  But,  as  such 
defenses  are  not  argued  in  plaintiffs'  brief, 
they  will  be  treated  as  abandoned  and  will 
receive  no  further  notice. 

During  the  course  of  the  trial,  the  parties 
entered  into  a  stipulation  in  open  court  to 
the  effect  that  the  plaintiffs,  at  the  beginning 
of  the  action,  had  given  an  undertaking  in 
claim  and  delivery  and  taken  Immediate  pos- 
session of  the  wheat.  The  amount  and  value 
of  the  wheat  was  agreed  upon  by  the  terms 
of  the  said  stipulation  and  also  the  fact  that, 
before  the  trial,  the  plaintiffs  had  sold  said 
grain  and  that  it  could  not  be  redelivered  un- 
der any  circumstances,  virtually  changing  the 
form  of  the  action  from  one  for  the  recovery 
of  possession  of  the  grain  to  one  for  a  recov- 
ery of  the  value  thereof  as  fixed  by  the  par- 
ties themselvea  The  Jury  returned  a  gener- 
al verdict  in  favor  of  the  defendant  and  the 
Intervener  on  all  the  Issues.  Upon  tliis  ver- 
dict and  the  said  stipulation,  which  was  set 
out  verbatim  in  the  Judgment,  the  court  en- 
tered Judgment  in  favor  of  the  defendant 
and  intervener  and  against  the  plaintiffs  for 
the  agreed  value  of  the  wheat  that  had  been 
taken  and  sold  by  plaintiffs.  Motion  by 
plaintiffs  for  a  new  trial  was  overruled,  and 
they  appeal. 

[1,  2]  Plaintiffs  have  assigned  and  in  their 
brief  argue  numerous  alleged  errors  commit- 
ted by  the  trial  court.  These  we  have  care- 
fully examined,  but.  In  the  view  we  take  of 
the  case.  It  will  not  be  necessary  to  consider 
them  In  detail.  Numerous  exceptions  were 
tkken  by  the  appellants  to  the  admission  of 
evidence  by  the  court,  and  much  of  the  evi- 
dence so  admitted  was  immaterial  to  any  of 
the  Issues  raised  by  the  pleadings  in  the 
case,  was  incompetent  for  any  purpose  what- 
ever, and  should  have  been  excluded  by  the 
court.  Yet  It  was  harmless  as  to  the  appel- 
lants and  does  not  constitute  reversible  er- 
ror. The  defendant  and  intervener  were  iier- 
mltted,  over  the  objection  of  the  plaintiffs,  to 
show  that  the  wife  of  the  mortgagor  was  the 
owner  of  one-half  of  the  crops  described  in 
the  mortgage.  ,  This  was  wholly  immaterial, 
so  far  as  the  mortgage  to  the  bank  was  con- 
cerned, because  it  was  alleged  and  admitted 
by  the  pleadings  that  the  mortgaged  crou  b& 
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longed  to  the  mortgagor,  Imt  tbe  plalntUFB 
are  not  In  position  to  complain  of  this,  be- 
cause In  their  mortgage  the  mortgagor  only 
assumed  to  mortgage  "my  undivided  Interest 
of  all  the  crops  of  every  kind,"  etc.  So  that 
It  was  Incumbent  upon  the  plalntifla  to  show 
the  extent  of  Archer's  interest  in  the  crop, 
whether  there  was  any  other  mortgage  or 
not 

[3, 4]  The  mortgage  to  the  bank  described 
the  land  on  which  the  mortgaged  crop  was  to 
be  grown  as  the  N.  B.  ^  of  section  S3  and 
the  N.  W.  %  of  section  32.  The  evidence 
showed  that  the  mortgagor's  wife  owned,  and 
that  she  and  the  mortgagor  resided  upon  and 
farmed,  the  N.  E.  ^  of  section  32  and  the 
N.  W.  \i  of  section  3S.  The  mortgagor  did 
not  own  either  of  the  quarter  sections  de- 
scribed in  the  bank's  mortgage,  nor  did  he 
occupy  or  farm  either  of  them.  The  evi- 
dence also  showed  that  the  cashier  of  the 
bank,  who  represented  the  bank  in  securing 
the  mortgage  in  question,  knew  that  the 
mortgagor's  wife  owned,  and  that  she  and 
tbe  mortgagor  resided  upon  and  farmed,  the 
N.  B.  %  of  section  32  and  the  N.  W.  ^  of 
section  33,  and  that  he  also  knew  that  Arch- 
er did  not  own,  nor  occupy,  nor  farm  tither 
of  the  other  two  tracts  of  land.  Both  the 
mortgagor  and  the  cashier  of  the  bank  tes- 
tified that  they  intended  that  the  mortgage 
should  describe  the  crop  to  be  grown  on  tbe 
N.  B.  %  of  section  32  and  the  N.  W.  ^  of 
section  33,  but  that  by  a  mutual  mistake  the 
numbers  32  and  33  became  interchanged  so 
that  it  read  the  N.  B.  \i  of  section  33  and 
the  N.  W.  %  of  section  32.  The  facts  and 
circumstances  under  which  this  mistake  oc- 
curred were  such  that,  as  against  the  mort- 
gagor, the  mortgagee  was  entitled  to  have 
the  mortgage  reformed  so  as  to  express  the 
real  intent  of  the  parties  thereto.  Whether 
or  not  the  bank  would  have  this  right  as 
against  the  plaintlfrs'  mortgage  depends  np- 
on  what  knowledge,  if  any,  plaintillB  had  of 
the  bank's  mortgage  when  they  took  theirs. 
If  they  knew  the  bank  had  a  mortgage  on 
this  crop  of  grain  when  they  took  their  mort- 
gage, then  their  rights  were  subject  to  the 
rights  of  the  bank.  Tlie  fact  that  there  was 
a  mistake  In  the  description  of  the  land  on 
which  the  grain  was  to  be  grown  would  be 
immaterial,  so  long  as  it  was  sufficient  to 
constitute  a  lien  on  the  crop  as  between 
Archer  and  the  bank,  and  the  plaintiffs  had 
knowledge  of  it  and  that  it  was  intended  as 
a  mortgage  on  the  crop  to  be  grown  on  the 
land  described  in  their  mortgage.  In  other 
words,  if  plalntlfls  had  knowledge  of  the 
bank's  mortgage  and  that  it  was  intended  as 
a  mortgage  on  the  crop  to  be  grown  on  the 
land  described  in  their  mortgage,  then  they 
took  their  mortgage  subject  to  the  rights  of 
the  bank ;  and,  the  bank  having  the  right  to 
have  its  mortgage  reformed  and  foreclosed 
as  against  Archer,  it  had  the  same  right  as 


against  the  plaintUTs.  Olie  plalntUDs  testi- 
fied positively  that  nothing  was  said  by  Arch- 
er about  the  bank's  mortgage  at  tbe  time 
they  took  their  mortgage,  while  Archer  tes- 
tified Just  as  positively  that  he  told  plain- 
tiffs, at  the  time  he  executed  their  mortgage, 
that  the  bank  had  a  mortgage  on  this  crop. 
This  presented  an  Issue  of  fact  for  the  Jury, 
and  it  was  submitted  to  the  Jury  under  the 
following  instruction  by  the  court:  "The 
court  advises  the  Jury  that,  if  the  Jury  find 
that  Archer  did,  in  fact,  give  the  plaintiff  a 
mortgage  upon  said  grain  and  there  was  no 
actual  notice  given  them,  at  the  time  of  the 
taking  of  the  mortgage,  of  any  other  claim  to 
the  crop,  then  you  must  find  for  the  plain- 
tiffs. •  •  •  And  therefore,  unless  you  find 
that  Archer  did  maEe  that  statement,  you 
cannot  find  that  the  plaintiffs  had  any  no- 
tice of  the  existence  of  this  mortgage  to  the 
bank  -or  of  the  rights  of  the  bank.  And 
they  would  have  no  such  notice  as  would 
put  them  on  inquiry  if  no  such  statements 
were  made  by  Archer."  This  instruction  is 
as  favorable  to  plaintiffs  as  the  facts  wlU 
warrant,  and,  the  Jury  having  found  against 
them,  they  are  In  no  position  to  complain. 
We  have  examined  the  evidence  brought  up 
by  tbe  record  and  are  satisfied  it  is  amply 
Eufiiclent  to  support  the  verdict 

[S]  The  Jury  returned  a  general  verdict  in 
favor  of  the  defendant  and  the  Intervener. 
This,  plaintiffs  contend,  is  not  a  sufficient 
verdict  to  support  the  Judgment  and  does  not 
comply  with  the  provisions  of  section  273  of 
the  Code  of  Civil  Procedure  in  that  it  does 
not  fix  the  value  of  the  property  or  that  de- 
fendant and  intervener  were  entitied  to  a  re- 
turn thereof.  There  might  be  much  force  to 
this  coiftention  were  it  not  for  the  stipulation 
entered  into  by  the  parties  during  the  trial 
and  hereinbefore  referred  to.  By  this  stip- 
ulation the  parties  themselves  agreed  upon 
the  value  of  the  property,  and  also  that  it 
had  been  sold  by  plaintiff  and  could  not  be 
returned  under  any  circumstances.  This 
amounted  to  a  withdrawal  of  these  two  ques- 
tions from  the  Jury  and  left  nothing  for  them 
to  pass  upon. 

Finding  no  prejudicial  error  in  the  record, 
tbe  Judgment  and  order  appealed  from  are 
affirmed. 


STURTZ  V.  OMMEN. 

(Supreme  Court  of  Soath  Dakota.    Oct  7, 
1913.) 

1.  Spechtc     Pebfobuance     ({     114*)  —  E<z- 

CHANOE    OF    PbOPEBTY—    COMFI-AinT— OWN- 

EBSniP  OF  PSEUJBES. 

VVhere,  in  a  suit  (or  specific  performance 
of  a  contract  for  an  exchange  of  real  property, 
the  complaint  alleged  that  complainant  had  pre- 
pared and  daly  executed  all  proper  deeds  con- 
veying his  property  to  defendant,  and  that  he 
brought  into  court  his  deeds  of  conveyance,  snch 
averments  were  sufficient  allegations  that  com- 
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plainaat  ma  the  owner  of  the  premises  by  Um 
(o  be  ooDTeyed,  aa  against  a  general  demurrer. 
[El  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  H  858-870,  372;  Dec. 
Dig.  i  114.»] 

2.  EXOHAHOK  OF  Pkopebtt  (|  6*)— Cokvbt- 
AncE— Deed  from  Third  Pkbson. 

Where  deeds  of  real  proper^  to  be  ex- 
changed with  defendant,  offered  by  complainant, 
conveyed  a  marketable  title,  it  was  immaterial 
that  ihey  were  executed  by  a  third  person  and 
not  by  complainant. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property.  Cent  Dig.  i  11 ;  Dec.  Dig.  S  0-*l 

3.  Spbcifio     Perforhakck     (|     U4»)  — Bx- 

CBAKOC     OF     FBOPEKTT  —  COMFI-AIIIT  —  DK- 
SCRIPTION. 

Where,  in  a  aait  for  specific  performance 
of  a  contract  for  an  exchange  of  land,  the  con- 
tract and  the  prayer  for  relief  in  complainant's 
complaint  described  defendant's  property  as  the 
sonth  half  "and"  the  northwest  quarter  of  a 
certain  section,  the  fact  that  the  first  paragraph 
of  the  complaint  described  the  land  as  uie 
soQth  half  "of  the  northwest  quarter  of  such 
section  did  not  render  the  complaint  demurra- 
ble, aa  the  use  of  the  preposition  for  the  con- 
junction would  be  regarded  as  a  clerical  error. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  U  366-870,  372:  Dec. 
Dig.  I  114.»] 

4.  Specific     Perfobkarcs     (|     114*)  — Bx- 

CHAIIOK    OF    PROPBRTT  — COKPLAIIIT— PBB- 

formance  of  CoNomoNB. 

A  complaint  for  specific  performance  of  a 
contract  for  an  exchange  of  real  property  al- 
leged that  on  prerentation  of  an  order  for  the 
money  plaintilf  had  agreed  to  pay,  he  paid  the 
same ;  that  he  procured  abstracts  of  title  to  all 
the  lands  by  him  to  be  conveyed,  showing  a 
mercliantable  title  free  of  all  incumbrance,  ex- 
cept a  mortgage  for  |2,100,  which  defendant 
liad  agreed  to  assume ;  that  complainant  bad  ex- 
ecuted all  proper  deeds  to  the  land,  and  tendered 
the  same  with  the  balance  of  the  money  to  be 
paid  under  the  contract ;  that  he  had  at  all 
times  been  ready  to  perform,  and  brought  his 
deeds,  abstracts,  and  the  money  into  court  for 
defendant,  and  tendered  a  complete  perform- 
ance ;  and  that  though  demand  had  been  made, 
defendant  had  refused  and  stiU  refused  to  fur- 
nish the  abstracts  and  deeds  to  bis  land  with- 
out fault  of  plaintiff.  Held  a  substantial  alle- 
gation that  plaintUr  had  performed  all  the  con- 
ditions of  the  contract  on  bis  part  to  be  per- 
formed, as  against  a  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  U  S5&-370,  372;  Dec. 
Dig.  i  114.») 

5.  Sfkcifio  Pibfobkancb  (i  114*)— Right  to 
Relief  —  Couplaint  —  Requisites  — 
Matters  of  Defense. 

Under  Cir.  Code,  i  2345,  providing  that 
specific  performance  will  not  be  enforced  if  the 
^fendant  has  not  received  an  adequate  consid- 
eration for  the  contract,  if  it  is  not  as  to  him 
just  and  reasonable,  if  his  assent  baa  been  ob- 
tained by  misrepresentation,  etc.,  or  if  it  has 
been  given  under  the  influence  of  mistake,  mis- 
apprenension,  surprise,  etc.,  a  complaint  was 
not  demnrrable  for  failure  to  show  affirmatively 
tliat  the  consideration  for  an  exchange  was  ade- 
quate, and  that  the  contract  as  to  defendant 
was  just  and  reasonable;  such  requirements 
being  matters  of  defense. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  if  856-370,  372;  Dec. 
Dig.  f  114.*] 

Appeal  from  Circuit  Court,  Brule  County; 
Frank  B.  Smith,  Judge. 


Action  by  George  W.  Sturts  against  Peter 
Ommen.  From  an  order  overruling  defend- 
ant's demurrer  to  the  complaint,  be  appeals. 
Affirmed. 

Brown  &  Brown  and  J.  B.  House,  all  of 
Chamberlain,  for  appellant  Chas.  D.  Howe, 
of  Sturgls,  Frank  E.  GUI,  of  Sioux  City,  Io- 
wa, and  James  McNenny,  of  Sturgis,  for  re- 
spondent 

GATES,  J.  Appeal  from  an  order  over- 
ruling defendant's  general  demurrer  to  the 
amended  complaint  The  amended  com- 
plaint Is  as  follows:  "(1)  That  at  all  times 
hereinafter  mentioned  the  defendant  Peter 
Ommen,  was  and  now  Is  a  resident  of  the 
county  of  Brule  and  state  of  South  Dakota, 
and  owner  In  fee  of  the  following  described 
real  estate,  to  wit :  The  southeast  quarter  of 
section  one  (1)  in  township  one  hundred  Ave 
(105)  north,  of  range  seventy-one  (71)  west 
of  the  5th  P.  M.,  and  the  south  half  (S.  W 
of  the  northwest  quarter  (N.  W.  ^)  of  section 
seven  (7)  in  township  one  hundred  five  (106) 
north,  of  range  seventy  (70)  west  of  the  6tb 
P.  M.  (2)  That  on  or  about  the  18th  day  of 
November,  1911,  the  plaintiff  and  defendant 
herein  entered  into  a  written  agreement, 
whereby  the  said  defendant  agreed  to  sell 
and  convey  to  this  plaintiff  the  above-de- 
scribed land,  a  copy  of  which  said  written 
agreement  is  hereto  attached,  marked  'Ex- 
hibit A',  and  made  a  part  hereof,  the  same 
as  if  at  length  and  fully  herein  set  forth.  (3) 
That  on  or  alwnt  the  14th  day  of  November, 
1911,  the  said  Peter  Ommen  made,  executed, 
and  caused  to  l>e  delivered  to  one  Peter 
Johnson  bis  certain  written  order,  whereby 
the  said  Peter  Ommen  requested  and  direct- 
ed this  plaintiff  to  pay  to  the  said  Peter 
Johnson  the  sum  of  ${io0.00,  as  and  for  a 
partial  payment  of  the  cash  payment  consid- 
eration to  t)e  by  him  paid  to  the  said  Peter 
Ommen  under  the  terms  and  condition  of 
their  said  written  contract  Exhibit  A.  (4) 
That  afterwards,  and  on  or  about  the  15th 
day  of  November,  1911,  the  said  Peter  John- 
son, the  holder  of  the  aforesaid  order, 
presented  to  this  plaintiff  the  said  written 
order  for  acceptance  and  payment,  and 
plaintiff  did  then  and  there  accept  the  same, 
and  did  then  and  there  pay  to  the  said  Peter 
Jotinson  the  sum  of  $500.00,  as  and  for  a 
part  payment  of  the  money  by  him  agreed  to 
be  paid  as  a  part  of  the  purchase  price  un- 
der the  terms  and  conditions  of  the  con- 
tract Exhibit  A  as  aforesaid,  and  defendant 
herein  has  kept  and  retained  and  has  had 
the  use  and  benefit  of  the  said  cash  pay- 
ment,  and  now  holds  and  retains  the  same 
as  a  part  performance  by  plaintiff  of  their 
said  contract  Exhibit  A.  (6)  Plaintiff  al- 
leges and  avers  that  he  has.  In  compliance 
with  the  said  written  contract  of  purchase 
and  sale,  procured  abstracts  of  title  to  all 
the  lands  by  him  to  be  conveyed,  showing  a 
mercliantable  title  to  said  real  estate,  and 
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that  same  is  free  and  clear  of  all  Inctun- 
brance,  except  a  mortgage  for  twenty-one 
bondred  dollars  ($2,100),  which  said  defend- 
ant agreed  to  assume,  and  has  prepared  and 
duly  executed  all  proper  deeds  conveying  the 
said  lands  to  the  said  defendant,  and  has  ten- 
dered and  offered  to  deliver  the  same  to  the 
defendant  together  with  the  sum  of  forty  dol- 
lars ($40.00)  in  money,  being  the  balance  of 
the  cash  payment  remaining  unpaid,  and 
did  demand  of  the  defendant  that  he  comply 
with  the  terms  and  conditions  of  said  writ- 
ten contract  of  agreement  Exhibit  A.  (6) 
That  the  plaintiff  has  at  all  times  been  ready 
and  wUUng  to  so  perform  said  contract,  and 
now  offers  to  do  so,  and  for  this  purpose 
brings  into  this  court  abstracts  of  title  to 
the  said  real  estate  by  taim  to  be  conveyed, 
his  deeds  of  conveyance,  and  forty  dollars 
($40.00)  in  money,  being  the  balance  of  the 
cash  payment  to  be  by  him  paid,  ail  in  ac- 
cordance with  the  provisions  of  the  said  con- 
tract Exhibit  A,  for  the  use  and  benefit  of 
the  said  defendant,  and  tenders  the  same  to 
the  said  defendant  as  and  for  a  full  and 
complete  performance  of  each  and  every  of 
the  conditions,  terms,  stipulations,  and  agree- 
ments to  be  by  this  plaintiff  kept  and  per- 
formed under  said  contract  Exhibit  A.  (7) 
That,  though  demand  has  been  made  upon 
defendant  fox  the  abstracts  and  deeds  to 
the  land  which  was  to  be  by  him  conveyed 
to  this  plaintiff  under  the  terms  of  the  afore- 
said contract  Exhibit  A,  the  said  defendant 
has  refused  and  still  refuses  to  furnish  this 
plaintiff  with  an  abstract  of  title,  and  to 
execute  and  deliver  to  this  plaintiff  deeds 
of  conveyance  to  the  said  land,  and  all  with- 
out fault  of  the  plaintiff  or  Just  reason 
therefor.  Wherefore,  plaintiff  demands  Judg- 
ment against  the  defendant;  that  the  de- 
fendant be  required  to  execute  a  deed  of  con- 
veyance for  the  said  southeast  quarter 
(S.  E.  %)  of  section  one  (1)  in  township  one 
hundred  five  (105)  north,  of  range  seventy- 
one  (71)  west  of  the  5th  P.  M.,  and  the 
south  half  (S.  ^  and  the  northwest  quarter 
(N.  W.  %)  of  section  seven  (7)  in  township 
one  hundred  five  (105)  north,  of  range  sev- 
enty (70)  west  of  the  5th  P.  M.,  and, deliver 
the  same,  together  with  abstract  of  title  to 
said  land  showing  merchantable  title,  to  this 
plaintiff,  and,  if  the  defendant  refuses  to 
execute  such  conveyance  within  a  time  to  be 
fixed  by  the  court,  that  a  commissioner  be 
appointed  by  the  court  to  carry  out  the 
terms  of  the  said  contract,  and  to  execute  a 
conveyance  on  the  part  of  the  defendant  for 
the  land  described,  and  that  plaintiff  have 
his  costs  and  disbursements  in  this  action." 

Exhibit  A,  made  a  part  of  the  complaint, 
is  as  follows: 

"This  agreement  made  and  entered  Into 
this  13th  day  of  November,  1911,  by  and  be- 
tween Peter  Ommen,  of  Chamberlain,  South 
Dakota,  party  of  the  first  part,  and  Oeorge 
W.  Sturte,  of  Sioux  City,  Iowa,  party  of  the 


second  part,  witnessetb:  That  said  first  par- 
ty has  this  day  sold  ^nd  agrees  to  convey  by 
good  and  sufficient  warranty  deed  the  south- 
east quarter  of  section  one  (1),  township  one 
hundred  five  (105)  range  seventy-one  (71)  and 
the  south  half  an4  the  northwest  quarter  of 
section  seven  (7),  township  one  hundred  five 
(105),  range  seventy  (70),  all  in  Brule  county. 
South  Dakota,  and  to  furnish  abstract  show- 
ing good  and  merchantable  title  to  said  land,, 
and  same  to  be  free  and  clear  of  all  liens 
and  Incumbrances.  For  and  in  considera- 
tion of  said  land,  said  Oeorge  W.  Sturtz 
hereby  sells  and  agrees  to  convey  to  said 
Peter  Ommen  lots  one  (1)  to  thirty-five.  In- 
clusive, in  block  one  (1),  Davelaars  subdivi- 
sion of  lots  nine  (9)  and  ten  (10),  and  lots 
seven  (7),  Sunnyslde  addition  to  Sioux  City, 
Iowa,  and  lot  twelve  (12)  In  block  five  (5), 
Davis  addition  to  Sioux  City,  Iowa,  and  the 
middle  fifty  (50)  feet  of  lots  one  (1)  and  two 
(2)  in  block  eleven  (11),  Davis  addition  to 
Sioux  City,  Iowa,  as  full  and  complete  pay- 
ment for  said  land  above  described,  except 
a  loan  of  $2,100.00  now  on  first  described 
property  in  Sunnyslde  addition,  which  said 
Peter  Ommen  assumed  and  agrees  to  pay ; 
there  being  a  cash  difference,  however,  of 
$540.00  coming  to  said  Peter  Ommen,  which 
said  Sturtz  is  to  pay  him  in  cash  at  the 
time  of  closing  the  deal.  Peter  Ommen  is  to 
have  an  extension  of  said  $2,100.00  mort- 
gage, for  at  least  five  years.  This  contract 
Is  binding  on  both  parties  hereto,  except  that 
said  Sturtz  has  five  days  from  this  date  in 
which  to  look  at  said  land,  and,  in  case  be 
is  suited  with  it,  this  deal  is  final  and  closed. 
Both  parties  to  furnish  abstracts  showing 
merchantable  title,  and  deeds  to  be  passed, 
and  deal  closed  within  sixty  days  from  this 
date.  Possession  to  be  given  by  both  parties 
on  or  before  March  1st,  1912.  [Signed] 
Peter  Ommen.    [Signed]    George  W.  Sturtz. 

"I,  George  W.  Sturtz,  have  this  day  in- 
spected the  632  acres  of  land  described  in 
above  contract,  and  have  accepted  same,  and 
said  Peter  Ommen  hereby  acknowledges  such 
acceptance,  and  this  contract  is  now  In  full 
force  and  effect  [Signed]  GeorgCe  W. 
Sturtz.    [Signed]    Peter  Ommen." 

The  grounds  of  insufiiciency  of  the  com- 
plaint claimed  by  appellant  are  as  follows: 

(1)  That  it  does  not  allege  title  in  the  plain- 
tiff of  the  property  plaintiff  Is  to  convey. 

(2)  That  it  does  not  allege  title  in  defendant 
of  the  property  defendant  Is  to  convey.  (3) 
That  it  does  not  allege  performance  or  tender 
on  the  part  of  plaintiff ;  (a)  because  no  time 
of  tender  of  abstract  and  deeds  la  alleged; 
(b)  because  there  is  no  allegation  of  time  of 
tender  of  the  $40,  and.  If  tendered  after  the 
60-day  period,  then  interest  on  the  $40  should 
be  tendered;  (c)  because  there  is  no  allega- 
tion of  payment  or  tender  of  the  accrued  In- 
terest on  the  $2,100  mortgage;  (d)  because 
there  Is  no  allegation  that  the  mortgage  was 
extended  to  run  five  years;    and  (e)  because 
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tbere  to  no  allegation  of  tender  of  possession 
of  tbe  premlaes.  (4)  Tliat  It  does  not  show 
upon  the  face  of  tbe  complaint  that  the  con- 
tract Bonght  to  be  specifically  enforced  to 
Jnst  and  reasonable,  and  the  consideration 
adeqnate. 

[1]  1.  Although  plaintiff  does  not  in  so 
many  words  allege  that  he  is  the  owner  of 
the  premises  by  him  to  be  conveyed,  yet  we 
are  of  the  opinion  that  such  fact  sufficiently 
appears,  as  against  a  general  demurrer,  by 
the  allegations  of  paragraphs  S  and  6  of  the 
complaint  It  wUl  be  noticed  that  In  para- 
graph 5  It  is  alleged  that  "he  •  *  *  has 
prepared  and  duly  executed  all  proper  deeds 
conveying  the  said  lands  to  the  defendant," 
and  that  in  paragraph  6  It  la  alleged  that 
he  brings  into  court  "his  deeds  of  convey- 
ance." While  the  complaint  may  be  subject 
to  a  motion  to  be  made  more  definite  and  cer- 
tain in  this  respect,  we  do  not  think  it  de- 
murrable. We  think  the  allegations  of  these 
paragraphs  bring  the  case  upon  this  point 
substanttolly  within  tbe  facts  sbown  in  De 
Ford  V.  Hyde,  10  8.  D.  386,  73  N.  W.  266. 

[2]  Again,  the  complaint  shows  that  deeds 
conveying  a  good  title  to  defendant  had  been 
executed  and  tendered.  What  difference  does 
it  make  to  defendant  who  the  grantor  is,  so 
long  as  he  gets  a  merchantable  title?  Even 
If  the  tlUe  to  not  in  the  plaintiff,  it  Is,  by  al- 
legations of  the  complaint,  under  plaintiff's 
control,  and  that  should  be  sufficient  at  least 
as  against  a  demurrer  to  the  complaint. 

[3]  2.  Tbe  second  objection  to  extremely 
technicaL  In  the  contract  and  In  the  prayer 
for  relief  a  part  of  defendant's  property  is 
described  as  the  a  ^  and  the  N.  W.  ^  of 
section  7,  while  in  paragraph  1  of  the  com- 
plaint it  to  described  as  the  8.  %  of  the  N. 
W.  %  of  section  7.  The  use  of  the  word 
"or'  ih  paragraph  1  of  the  complaint  is  so 
palpably  a  clerical  error  that  might  be  cor- 
rected even  after  Judgment  that  no  further 
consideration  should  be  given  to  thto  objec- 
tion. 

[4]  S.  Tbe  five  objections  under  tbe  third 
head  may  be  disposed  of  together.  It  is 
conceded  by  appellant  that,  if  the  complaint 
had  specifically  alleged  that  plaintiff  had  du- 
ly performed  all  the  conditions  on  hto  part  to 
be  performed,  in  accordance  with  the  provi- 
sions of  section  139,  C.  0.  P.,  then  there 
would  be  no  force  in  these  five  objections. 
Under  tbe  reasoning  in  De  Ford  v.  Hyde,  10 
S.  D.  886,  73  N.  W.  265,  and  Stenson  v. 
Elfmann,  26  S.  D.  134,  128  N.  W.  688,  and 
Beddow  v.  Flage,  22  N.  D.  58,  132  N.  W. 
637,  we  think  the  allegations  of  paragraphs 
3,  4,  6,  6k  and  7  of  the  complaint  amount  to 
a  substantial  allegation  that  plaintiff  has 
done  these  things,  and  that,  as  against  a  de- 
murrer, the  complaint  sufficiently  alleges 
performance  and  tender  by  plaintiff. 

[I]  4.  By  the  fourth  objection,  appellant 
claims  that  the  complaint  must  show  aflSrm- 


atlvely  that  the  consideration  for  the  con- 
tract to  adequate,  and  that  as  to  the  defend- 
ant the  contract  is  Jnst  and  reasonable.  Sec- 
tion 2346  of  the  Civil  Code  is  as  follows: 
"Specific  performance  cannot  bei  enforced 
against  a  party  to  a  contract  in  any  of  the 
following  cases:  1.  If  he  has  not  received 
an  adequate  consideration  for  the  contract. 

2.  If  It  Is  not,  as  to  him,  Just  and  reasonable. 

3.  If  bis  assent  was  obtained  by  misrepresen- 
tation, concealment,  circumvention,  or  unfair 
practice  of  any  party  to  whom  performance 
would  become  due  under  the  contract,  or  by 
any  promise  of  such  party  which  has  not 
been  substanttolly  fulfilled;  or,  4.  If  hto 
assent  was  given  under  the  influence  of  mis- 
take, misapprehension,  or  surprise,  except 
that  where  the  ctmtract  provides  for  compen- 
sation in  case  of  mtotake,  a  mistake  within 
the  scope  of  such  provision  may  be  compen- 
sated for,  and  the  contract  specifically  en- 
forced In  other  respects,  if  proper  to  be  so 
enforced."  In  support  of  thto  contention  cer- 
tain Calif omto  cases  are  dted.  If  appel- 
tonf  s  contention  to  right,  then  the  complaint 
must  also  affirmatively  show  that  the  defend- 
ant's assent  to  the  contract  was  not  obtained 
by  misrepresentation  or  other  unfair  prac- 
tice, and  that  It  was  not  given  by  mistake^ 
misapprehension,  or  surprise.  Thto  reason- 
ing would  also  require  the  comptoint  to  al- 
lege that  both  parties  were  of  mature  age  at 
the  time  of  the  contract,  and  not  under  men- 
tal or  other  disability.  Of  tbe  California  de- 
cisions on  thto  point,  Mr.  Pomeroy  says,  in 
36  Cyc.  776:  "But  in  Montana  the  inade- 
quacy of  tbe  consideration  Is  with  more  rea- 
son treated  as  matter  of  defense."  In  con- 
sidering the  section  of  the  Montana  Code 
which  to  identical  with  our  section  2846,  Civ. 
Code,  the  Supreme  Court  of  Montana  said  In 
Flnlen  v.  Helnze,  28  Mont  548,  73  Pac.  123 : 
"The  evident  meaning  of  thto  section  to  that 
any  one  of  these  subdivtolons  furnishes  a  de- 
fense to  an  action  for  specific  performance; 
in  other  words,  when  specific  performance  Is 
sought  against  a  party,  he  may  interpose  any 
one  of  the  defenses  named  above,  and,  if  he 
can  maintain  it  he  defeats  the  action."  We 
fully  agree  with  the  soundness  of  the  rule  an- 
nounced by  tbe  Montana  court 

Finding  no  error  of  the  record,  the  order 
appealed  from  to  affirmed. 

McCOX,  3.,  concnrs  in  the  result. 


HEINEMAN  v.  CITY  OF  AliBXANDBIA.t 

(Supreme  Court  of  South  Dakota.    Oct  9, 

1913.) 

MuinOIPAI.  COBPOBATIONS  (f  S3*)— DELEGA- 
TION or  POWEBS— LiBOISI.ATIVK  POWEBS— 
DSUlOATIOir  TO  JUOICIABT. 

The  power  conferred  upon  dty  councils  by 
Pol.  Code,  H  1609  and  1610,  to  exclude  certain 
lands  from  tbe  city  upon  petition  by  the  owners 
is  not  legislative  and  may  be  reviewed  by  tbe 
courts  as  provided  by  sections  1511  and  1612, 
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even  though  fhe  resolntlon  denying  the  petition 
wag  ratified  by  a  vote  of  the  people  after  aub- 
misaion  to  them  nnder  Pol.  Code,  §1  1214-1228, 
allowing  a  referendum  on  resolutions  having 
the  effect  of  law. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  81-87 ;  Dec.  Dig.  { 
33.»] 

Appeals  from  (Jlrcult  Court,  Hanson  Coun- 
ty;   B.  B.  Tripp,  Judge. 

Four  actions  by  Christ  Helneman,  P.  P. 
Wlckhem  and  others,  Alvln  Heller  and  others, 
and  William  Brandt  and  others  against  the 
City  of  Alexandria.  Judgment  for  the  peti- 
tioners in  each  action,  and  the  defendant  ap- 
pealed.   Affirmed. 

P.  A.  ZoUman,  of  Mitchell,  and  E.  E. 
Wagner,  of  Sioux  Falls,  for  appellant  H.  J. 
Mohr,  of  Alexandria,  and  Laurltz  Miller,  of 
Mitchell,  for  respondents. 

WHITING,  P.  J.  The  appeals  in  these 
four  actions  presenting  but  one  and  the  same 
question,  they  were  all  submitted  upon  the 
briefs  In  the  first  action  nnder  stipulations 
providing  that,  subject  to  the  approval  of 
this  court,  the  decision  in  the  first  action 
should  be  controlling  in  alL 

Plaintiffs  having,  under  section  1509,  PoL 
Code,  petitioned  defendant's  council  praying 
for  orders  disconnecting  and  excluding  cer- 
tain tracts  of  land  from  the  corporate  limits 
of  said  dty,  and  their  petitions  having  been 
denied,  proceeded,  under  section  1611,  Pol. 
Code,  to  submit  thdr  demands  upon  proper 
petitions  to  the  circuit  court  of  the  county 
wherein  defendant  city  is  situated.  De- 
fendant, answering  each  of  such  petitions, 
pleaded  that  the  resolution  of  defendant's 
council  denying  plaintiffs'  petition  had  been 
referred  to  a  vote  of  the  electors  of  defend- 
ant dty  nnder  the  provisions  of  sections 
1214-1228,  PoL  Code,  and  that  the  action  of 
said  coundl  in  passing  such  resolution  had 
been  sustained  by  said  electors.  The  trial 
court  found  the  facts  such  as  to  entitle  peti- 
tioners to  the  relief  asked  for  and  granted 
them  such  relief,  although  it  also  found  that 
the  several  resoluttons  had  been  submitted  to 
a  vote  of  the  electors  and  that  such  electors 
had  voted  to  sustain  the  same.  The  defend- 
ant appealed  all  four  causes. 

It  is  the  contention  of  appellant  that  the 
power  conferred  upon  dty  councils  under 
sections  1509  and  1510,  PoL  Code,  and  at- 
tempted to  be  conferred  upon  the  drcnlt 
courts  by  sedions  1611  and  1512,  PoL  Code, 
is  legislative  In  its  nature ;  that  the  resolu- 
tions of  the  dty  council  denying  plaintiffs' 
petitions  were  therefore  subject  to  referen- 
dum to  the  electors  of  said  city  and  their  ac- 
tion thereon  was  final ;  and  further  that,  in- 
asmuch as  such  power  attempted  to  be  con- 
ferred upon  the  courts  Is  legislative  in  Its 
nature,  said  sections  1511  and  1512  are  un- 
constitutional and  void  and  the  drcuit  court 
was  without  any  jurisdiction  herein. 


It  will  thus  be  seen  that  the  sole  question 
for  our  determination  is  whether  or  not  the 
power  gWen  to  the  dty  council  under  sections 
1509  and  1510,  supra,  and  attempted  to  be 
conferred  upon  the  courts  by  sections  1511 
and  1512,  supra,  is  legislative  in  its  nature 
If  such  power  la  legislative  in  Its  nature,  the 
resolutions  of  the  dty  coundl  were  each  a 
"resolution  having  the  effect  of  law"  (sec- 
tion 1214,  supra),  and  therefore  subject  to 
referendum  to  the  electors,  otherwise  not; 
and  furthermore,  if  such  power  is  legislative 
In  Its  nature,  then,  regardless  of  the  referen- 
dum law,  said  sections  1511  and  1512,  which 
attempt  to  confer  sncb  power  upon  the  courts, 
are  unconstitutional,  otherwise  not  The  sole 
question  thus  presented  to  us  upon  this  ap- 
peal Is  identical  with  that  presented  to  this 
court,  by  the  same  counsd,  in  the  case  of 
Wlckhem  et  aL  v.  City  of  Alexandria,  23  S. 
D.  566,  122  N.  W.  597,  wherdn,  after  consid- 
eration of  most  exhaustive  briefs  upon  tx>th 
sides  of  such  question,  this  court,  while  rec- 
ognizing that  there  was  a  conflict  among  the 
authorlUes,  held  that  the  power  was  not  leg- 
islative in  its  nature.  At  that  time  we  dted 
numerous  authorities  supporting  the  condn- 
sion  reached  by  us.  Appellant  has,  upon  the 
present  appeals,  presented  no  further  light 
upon  this  question.  We  see  no  reason  to 
change  the  views  then  expressed. 

The  Judgments  appealed  from  are  affirmed. 


JOHNSON  T.  OLBERG  et  aL    (UNION  INV. 
CO.,  Intervener). 

(Supreme  Court  of  South  Dakota.    Oct  6, 
1913.) 

1.  Vendob  and  Pttbchaskb  (§  107*)— Bbcov- 

KBT  or  PUBOHASE  PBICB— SUBBBQUEITT  COR- 

VETANCE  BY  Vendob. 

A  purchaser  of  land  under  an  execatoiy 
contract,  who  had  taken  possession,  could  not 
rescind  the  contract,  and  recover  back  pay- 
ments made,  becanse  of  a  subsequent  convey- 
ance by  the  vendor  to  a  third  party,  who  not 
only  had  full  knowledge  of  the  purchaser's 
rights,  and  acquired  Its  title  subject  thereto, 
but  expressed  its  willingness  to  carry  out  the 
terms  of  the  contract  espedally  where  the 
contract  authorized  the  vendor  to  mortgage  the 
land,  and  the  conveyance  was  to  secure  a  debt 
and  was  therefore  a  mortgage  under  Civ.  Code, 
t  2044,  providing  that  every  transfer  of  an  in- 
terest in  property  other  than  in  trust  made 
only  as  security  for  the  performance  of  another 
act  is  to  be  deemed  a  mortgage,  except  in  the 
case  of  personal  property  accompanied  by  an 
actual  change  of  possession. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SI  188-192;  Dec.  Dig.  | 
107.*] 

2.  Vendob  and  Pgbchaseb  (|  232*)  —  Bona 
Fide  Pubchasebs — Notice— PossEsaioN. 

The  possession  by  a  purchaser  of  land  un- 
der an  executory  contract  is  notice  of  his  rights 
to  all  parties,  and  as  to  him  there  can  there- 
fore be  no  such  thing  as  an  innocent  purchaser. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i|  640-546,  64S-fi62; 
Dec.  Dig.  {  232.*] 


•For  other  cue*  lee  lama  topic  and  section  NUMBESR  tn  Dec.  Dig.  A  Am.  Dig.  Ker-Mo.  Seriee  A  Rep'r  Indexes 
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JOHNSON  y.  OLBERO 


Appeal  from  CHrcnlt  Court,  Boberts  Coun- 
ty ;    Frank  McNolty,  Judge. 

Action  by  Andrew  Johnson  against  Nels  K. 
Olberg  and  others.  The  Union  Investment 
Company  Intervened.  Judgment  for  defend- 
ants, and  plaintiff  appeala    Affirmed. 

C.  R.  Jorgenson,  of  Slsseton,  for  appellant 
J.  J.  Batterton,  of  Slsseton,  for  respondents. 

POIXBT,  J.  [1]  On  the  11th  day  of  Oc- 
tober, 1910,  the  plaintiff  and  the  defendants 
entered  into  a  contract  for  the  sale  of  a 
quarter  section  of  land  In  Roberts  county. 
The  plaintiff  paid  defendants  $200  on  the  exe- 
cution of  the  contract,  agreed  to  pay  $1,800 
on  the  1st  day  of  November,  1910,  and  $600 
on  the  1st  day  of  November  of  each  and  every 
year  thereafter  nntll  and  including  the  year 
1920,  amounting  in  all  to  the  sum  of  $7,000. 
Upon  the  final  payment,  the  defendants 
agreed  to  execute  and  deliver  to  the  plaintiff 
a  warranty  deed,  conveying  the  said  land  to 
the  plaintiff  In  fee  simple,  free  and  clear  of 
all  Incumbrances  whatsoever.  All  deferred 
payments  were  evidenced  by  promissory 
notes,  which  bore  Interest  at  the  rate  of  7 
per  cent  per  annum,  and  plaintiff  agreed  to 
pay  all  taxes  that  might  be  levied  upon  the 
land.  The  contract  contained  the  farther  pro- 
vision that,  in  case  the  plaintiff  failed  to 
make  any  of  the  said  payments  when  due, 
then  the  whole  of  the  nni«ld  balance  should 
immediately  become  due  and  payable,  and,  at 
the  option  of  the  defendants,  the  contract 
was  to  be  forfeited,  and  the  plaintiff  should 
forfeit  all  payments  made  by  him  and  all 
luterest  in  the  land  and  Improvements  there- 
on as  liquidated  damagee  to  the  defendanta 
The  defendants  reserved  the  right  to  re- 
new any  and  all  mortgages  then  outstanding 
against  the  land,  or  to  give  other  mortgages 
In  lieu  of  those  then  existing,  and  the  plain- 
tiff was  to  have  a  deed  for  the  land  at  any 
time  he  paid  an  amount  of  money  which,  to- 
gether with  the  amount  of  the  mortgages 
against  the  land,  should  equal  the  purchase 
price  named  in  the  contract  The  contract 
was  not  acknowledged  by  either  of  the.  par- 
ties thereto,  nor  recorded,  and  was  made  sub- 
ject to  the  rights  of  a  lessee  in  possession  for 
the  year  1011. 

The  plaintiff  paid  the  $1,800  due  on  the  1st 
day  of  November,  1010;  but  before  the  next 
payment  came  due,  to  wit,  on  the  1st  day  of 
August  1911,  the  defendant  Olberg  executed 
and  delivered  to  the  intervener  (Union  Invest- 
ment Company)  a  deed,  containing  full  cove- 
nants of  warranty,  conveying  the  premises 
described  In  the  said  contract  to  the  said  in- 
tervener. This  deed  was  recorded  in  the  of- 
fice of  the  register  of  deeds  for  Roberts  coun- 
ty on  the  Slst  day  of  August  1911.  Plaintiff 
elected  to  treat  the  execution  of  this  deed  as 
a  violation,  by  the  defendants,  of  the  con- 
tract they  had  made  with  him,  and  at  once 
commenced  this  action  for  the  recovery  of 


the  $2,000  paid  by  him  on  the  purchase  price 
of  the  land. 

The  evidence  at  the  trial  showed  that  dur- 
ing the  season  of  1911  the  lessee  in  posses- 
sion of  the  land  recognized  plaintiff  as  his 
landlord,  so  that  his  possession  was  the  pos- 
session of  the  plaintiff.  It  further  appeared 
that  at  the  time  of  the  delivery  of  the  deed 
from  the  defendants  to  the  intervener,  the 
defendants  were  Indebted  to  the  intervener 
in  the  sum  of  $6,000,  and  the  deed  was  given 
in  security  for  the  payment  of  this  sum.  In 
addition  to  the  execution  and  delivery  of  the 
deed,  they  also  gave  to  Intervener  an  assign- 
ment of  their  contract  with  plaintiff,  togeth- 
er with  the  notes  executed  by  him  e^dendng 
the  purchase  price  of  the  land.. 

Some  time  after  the  conveyance  to  the 
Intervener,  but  before  the  next  payment  on 
the  purchase  price  was  due  from  plaintiff, 
the  Intervener,  In  reply  to  a  letter  of  Inquiry 
from  plaintifTs  attorney,  wrote  as  follows: 
"We  beg  to  acknowledge  receipt  of  your 
favor  of  the  13th  Inst  in  referring  to  the 
southeast  quarter  and  northeast  quarter  of 
section  19 — ^127—60,  and  replying  thereto  will 
state  that  this  property  was  deeded  to  us 
that  we  might  carry  out  the  terms  of  the 
purchase  contract  for  same,  as  the  contract 
and  the  notes  with  it  were  assigned  to  us  as 
collateral,  and  any  payment  thereunder  must 
come  to  ns,  and  the  deed  was  recorded  in 
order  that  notice  might  be  given  to  the 
parties  holding  the  contract  We  would  like 
very  much  to  have  you  notify  your  client  in 
accordance  herewith,  and  we  will  be  glad  to 
receive  draft  covering  any  payments  which 
he  wishes  to  make  at  this  time."  Thus  it 
appears  that  the  intervener  not  only  took 
its  deed  with  full  knowledge  of  plaintifTs 
rights  in  the  premises,  and  held  such  title  as 
it  acquired  subject  to  plaintiff's  rights,  but 
it  expressed  its  willingness  to  carry  out  the 
terms  of  the  contract  of  sale.  Plaintiff  con- 
tends, however,  that  the  conveyance  by  Ol- 
berg to  the  intervener  put  it  out  of  the  power 
of  the  defendants  to  carry  out  the  terms  of 
the  contract  and  that  he  had  a  right  to  re- 
scind, and  recover  back  the  amount  he  had 
paid  on  the  purchase  price,  and,  in  support 
thereof,  cites  the  following  cases:  Atkinson 
V.  Scott  3fi  Midi.  18 ;  Meyer  v.  Markham,  90 
Minn.  230,  96  N.  W.  336,  787;  Weaver  v. 
Aitcheson,  66  Mich.  286,  32  N.  W.  436;  Kicks 
V.  State  Bank  of  Lisbon,  12  N.  D.  676,  98  N. 
W.  408;  Damon  v.  Weston,  77  Iowa,  259,  42 
N.  W.  187;  Hllllgas  v.  Kuns,  86  Neb.  68, 124 
N.  W.  926,  26  L.  R.  A.  (N.  8.)  284,  20  Ann. 
Gas.  1124. 

While  some  of  these  cases  appear  to  sup- 
port the  doctrine  contended  for  by  appellant 
the  underlying  principle  upon  which  the  deci- 
sions rest  Is  the  tact  that  the  conveyance  by 
the  grantor  in  the  contract  is  made  to  a  third 
party,  who  purchases  without  knowledge  of 
the  vendee's  rights,  and  against  whom  the 
vendee  cannot  eDtorc^^^^^i^ii^^Q^ 
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doctrine  Is  not  applicable  to  the  facts  In  the 
case  at  bar,  for  not  only  was  the  conveyance 
to  the  Intervener  made  under  circumstances 
that  would  have  entitled  plaintiff  to  enforce 
his  contract  against  it,  but  it  stood  wUllng  to 
carry  out  the  terms  of  the  contract  with 
plaintiff.  Moreover,  it  appeared,  from  the 
evidence,  that  the  deed  to  the  intervener  was 
given  as  security  for  the  payment  of  an  in- 
debtedness due  from  Olberg  to  the  intervener, 
and  was  therefore,  under  the  provisions  of 
section  2044  of  the  Civil  Code,  a  mortgage, 
and,  by  the  terms  of  the  contract,  the  defend- 
ant was  permitted  to  mortgage  the  land  that 
was  the  subject  of  the  contract 

The  law  seems  to  be  well  settled  that  the 
mere  conveyance  of  land  to  a  third  party, 
who  has  knowledge  that  his  vendor  has  pre- 
viously contracted  to  sell  the  premises  to  an- 
other, does  not  entitle  the  vendee  named  in 
the  contract,  for  that  reason,  to  rescind  the 
contract,  and  recover  the  amount  paid  on  the 
purchase  price.  He  may  look  to  such  pur- 
<AaBer,  and  if  necessary  compel  him  to  carry 
out  the  terms  of  the  contract  Krieblch  v. 
Martz,  119  Mich.  343,  78  N.  W.  124 ;  Bartlett 
V.  Smith,  146  Mich.  188,  109  N.  W.  260,  117 
Am.  St  Rep.  625;  Joyce  v.  Shafer,  97  Cal. 
335,  32  Pac.  320;  Shlvely  v.  Semitroplc  Land 
&  Water  Co.,  99  Cal.  259,  33  Pac.  848;  Oar- 
berino  v.  Roberts,  109  Cal.  125,  41  Pac.  857; 
Webb  V.  Stephenson,  11  Wash.  342,  89  Pac. 
952 ;  Hoock  v.  Bowman,  42  Neb.  87,  60  N.  W. 
391;  39  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.) 
667;  Damon  ▼.  Weston,  77  Iowa,  259,  42  N. 
W.  187. 

[2]  Neither  is  there  any  force  in  appellant's 
argument  that  there  was  danger  that  the  in- 
tervener might  convey  the  premises  to  a 
third  party  without  notice  of  plaintiff's  rights, 
and  thus  preclude  the  plaintiff  from  protect 
ing  himself.  His  possession  of  the  premises 
was  notice  to  all  parties  of  whatever  rights 
he  had,  and  therefore  there  could  be  no  such 
thing  as  an  innocent  purchaser.  Bartlett  v. 
Smith,  supra. 

Finding  no  error  in  the  record,  the  Judg- 
ment appealed  from  is  affirmed. 


McGAULL-DINSMORE    CO.    t.    NIELSON. 
(No.  17,228.) 

(Supreme  Court  of  Nebraska.     Sept  26,  1913. 

(SyUahu*  by  the  'Court.) 

Appeal  and  Ebbob  (|  1011*)— Fiitdinos  or 

Fact— Conflicting  Evidence. 

A  finding  of  the  trial  court,  if  sustained  by 
sufficient  evidence  in  an  action  at  law  tried 
without  a  jury,  will  not  be  set  aside  on  appeal, 
where  the  controverted  issue  was  deteimined  on 
substantially  conflicting  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3983-3989;  Dec.  Dig.  S 
1011.*] 


Appeal  from  District  Court,  Adams  C!oan- 
ty;   Dungan,  Judge. 

Action  by  the  McCauIl-Dinsmore  Company 
against  Hans  P.  Nielson.  From  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

John  M.  Ragan,  of  Hastings,  for  appellant 
Tibbets,  Morey  &  Fuller,  of  Hastings,  for  ap- 
pellee. 

ROSE,  X  Plaintlfl's  claim  consists  of 
three  items:  Damages,  resulting  from  de- 
fendant's fallnre  to  deliver  at  Minneapolis 
2,500  bushels  of  wheat  at  76^  cents  a  bushel 
under  a  sale  contract  dated  March  9,  1907, 
"thirty  days'  shipment,"  the  time  having  beoi 
subsequently  extended  so  that  the  bill  of  lad- 
ing would  reach  plaintiff  at  Minneapolis  be- 
fore November  1,  1907,  $331.20;  overpayment 
for  a  former  shipment,  $20.44;  protest  fees 
for  nonpayment  of  draft,  $2.50— total  $354.14. 
The  first  item  only  is  controverted.  Accord- 
ing to  the  petition  defendant  sold  plaintiff 
2,500  bushels  of  wheat  at  76%  cents  a  bushel, 
and  was  short  in  delivery  to  the  extent  of 
1,522  bushels  and  50  pounds,  which  plaintiff 
was  compelled  to  purchase  from  another  at 
the  Increased  market  price  of  98  6ents  a 
bushel,  thereby  sustaining  a  loss  of  21% 
cents  a  bushel,  the  difference  between  the 
contract  price  and  the  market  price  amount- 
ing to  $331.20.  Defendant  In  addition  to  a 
general  denial  answered  that  the  extension 
agreement  permitted  him  to  ship  the  balance 
of  the  wheat  from  Lexington,  .Neb.,  by  No- 
vember 1, 1907,  and  that  he  had  the  wheat  on 
hand  there  and  was  engaged  in  loading  it 
October  31,  1907,  when  he  received  from 
plaintiff  a  telegram  stating  that  it  had  can- 
celed the  contract  and  bous^t  wheat  to  cover 
the  balance.  The  parties  waived  a  jury  and 
tried  the  case  to  the  court  The  findings  and 
the  judgment  were  in  favor  of  plaintiff,  and 
defendant  has  appealed. 

The  terms  of  the  extension  agreement  were 
the  controlling  issues  in  the  case.  Was  the 
bill  of  lading  to  reach  plaintiff  at  Minneapo- 
lis before  it  purchased  wheat  to  cover  de- 
fendant's shortage  in  delivery?  The  findings 
are  in  favor  of  plaintiff,  but  defendant  ar- 
gues they  are  not  sustained  by  sufficient  evi- 
dence. Though  two  abstracts  have  been  filed, 
the  bill  of  exceptions  has  been  examined  to 
determine  the  merits  of  the  controversy. 
There  is  evidence  sufficient  to  sustain  the 
agreement  as  pleaded  by  plaintiff.  As  thus 
proved,  defendant  did  not  comply  with  Its 
terms.  The  damages  are  established.  The 
evidence  is  confilcting,  and  the  case  falls 
within  the  rule  whidi  makes  the  flntHngii  of 
the  trial  court  condualTtt. 

Affirmed. 

BARNES,  FAWOETT,  and  EAMER,  JJ., 
not  sitting. 


•ForotlMr 
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COLMAN  T.  liOBPBB.    (No.  17^1.) 
(Supreme  Ck>uit  of  Nebraska.     Sept  26,  1918.) 

^£rylla&ii«  by  the  Court.) 

1.  LnoTAXiON  OF  Actions  (|  66*)— Accrual 
—Action  vob  DAitAosa— iRToziCATiNa  Liq- 
voaa. 

Where  it  la  ahown  tbat  an  nnlloenaed  aeller 
of  intoxicatiiig  Uquora  has  sold  such  liquors  to 
one  who  has  become  an  habitual  dmnlcard,  with- 
in four  years  next  before  the  commencement  of 
an  action  bronttht  by  his  wife  to  recover  dam- 
ages for  the  loss  of  support,  a  plea  of  the  stat- 
ute of  limitations  is  not  available  as  a  defense. 
[EA.  Note. — For  other  cases,  see  Limitation  of 
Actions,  (3ent  Dig.   H  289-^306;    Dec.  Dig.  i 

2.  iRTOxiOATiNo  LiqnoBs  (|  812*)— Daicaoes 
^Amount  or  Reoovebt. 

In  Boch  a  case,  where  the  disability  Is  per- 
nuuaent,  the  injury  is  a  continuing  one,  and  re- 
covery may  be  had  for  the  whole  period  of  the 
disability. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liqiio^  Cent  Dig.  tl  488-156,  468;  Dec.  Dig. 
{  3i2.*] 

3.  iHTOXIOATIITa  LlQUOBS  (|  295*)— AoTIOR 
FOB  Dahaoes— DxrENBE. 

The  fact  that  the  wife  consented  to  or  ac- 
quiesced in  the  sale  or  gift  of  intoxicating  liq- 
uors to  the  husband  is  no  defense  or  bar  to  an 
action  for  damages  by  the  wife,  and  in  behalf 
of  the  minor  children,  for  loss  of  means  of  sup- 
port through  the  disability  or  disqualification 
of  the  husband  for  labo^,  caused  by  drinking  the 
intoxicating  liquors.  Gran  v.  Houston,  45  Neb. 
813,  64  N.  W.  246. 

[E!d.  Note.— For  other  cases,  see  Intoxicating 
Iiiquora,  Cent  Dig.  |  430;   Dec  Dig.  |  295.*} 

4.  iHToxicATiwo  LiQnoBs  (§  309*)— Action 
FOB  Damages— Evidence  of  Saub. 

The  sale  of  Intoxicating  liquors,  like  any 
other  fact  may  be  proven  by  circumstantial 
evidence;  and  it  is  not  error  to  receive  the 
testimony  of  a  station  agent  who  had  deliver- 
ed some  32,000  pounds  of  bottled  goods  labeled 
"mineral  water"  to  the  defendant  that  in  his 
opinion  the  goods  were  intoxicating  liquors. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Ugnors,  Cent  Dig.  t|  444-448;    Dec.  Dig.  | 

5.  WmrEssEB  (I  276*)— C!bo8S-Bzakination 
OF  Pabtt. 

Where  on  the  trial  of  an  action  for  dam- 
ages caused  by  the  sale  of  intoxicating  liquors 
to  an  habitual  drunkard,  the  defendant  has  in- 
troduced evidence  to  show  that  he  is  the  own- 
er of  a  small  amount  of  property,  it  is  not  er- 
ror to  permit  the  plaintiff  to  pursue  that  in- 
quiry upon  cross-examination,  and  show  that 
Uie  defendant  was  possessed  of  a  farm  worth 
abont  98,000. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
C^ent  Dig.  ||  924,  926,  967-976;  Dec.  Dig.  S 
275.*] 

6k   INTOXIOATINO  LlQUOBB  (|  312*)— DAICAOES 

—Excessive  Becovebt. 

Evidence  examined,  and  held  that  a  verdict 
for  $5,516.70  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liqnor^  Cent  Dig.  U  463-165,  458;   Dec  Dig. 

(Additional  Byttalmt  If  BditoritH  Btaf.) 

7.  Intoxicating  Liquobs  ({  312*)  —  (Jivn, 
Damaoeb— Dahaoes  Recotebablk. 

Licensed  saloon  keepers  are  liable  in  dam- 
ages for  all  proximate  consequences  of  their 
traffic,  and  where  they  induce  habitual  drun- 


kenness io  a°  previonriy  sober  and  ini!astrious 
man,  they  are  liable  for  a  subsequent  thrift- 
less and  dissipated  career  followed  by  bim  after 
they  have  ceased  to  furnish  him  with  liquor. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |S  463-455, '458;  Dec  Dig. 
I  3l2.*] 

Appeal  from  District  Court,  Oage  Connty ; 
PembertoD,  Judge. 

Action  by  Cora  Caroline  Colman  against 
Albeit  Loeper.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

L.  W.  Colby,  of  Beatrice,  for  appellant 
Hugh  J.  Dobbs,  of  Beatrice^  for  appellee. 

BARNES,  J.  Action  against  an  unlicensed 
seller  of  intoxicating  liquors  brought  by  Cora 
Caroline  Colman,  for  herself  and  her  two  min- 
or children,  to  recover  for  the  loss  of  support 
occasioned  by  the  debauched  and  drunken 
condition  of  the  husband  and  father,  Harry 
D.  Colman.  A  trial  In  the  district  court  of 
Oage  county  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff.  '  The  defendant  has 
appealed,  and  his  first  contention  Is  that  a 
part  of  the  damages  claimed  were  barred 
by  the  statute  of  limitations. 

It  appears  that  plaintiff  and  her  husband 
were  married  in  1894,  and  at  that  time  he 
was  a  sober  and  Industrious  man;  that 
for  some  six  years  thereafter  he  was  able 
to  and  did  earn  about  $1,000  per  year,  which 
he  contributed  to  the  support  of  his  wife  and 
children;  that  in  the  year  1900  be  commenced 
to  obtain  Intoxicating  liquor  from  the  de- 
fendant, and  gradually  became  addicted  to 
its  excessive  use  until  the  year  1906,  when 
plaintiff  Induced  bim  to  take  what  Is  called 
the  "Keeley  Cure"  ;  that .  when  Colman  re- 
turned from  that  Institution  he  was  sober 
and  industrious,  and  resumed  his  occupation 
as  a  carpenter  and  farmer,  and  remained  in 
that  condition  until  the  4th  of  July,  1907, 
when  he  again  obtained  intoxicating  liquor 
from  the  defendant,  which  he  drank  to  ex- 
cess ;  that  he  obtained  such  liquors  from  the 
defendant  frequently,  and  again  became  an 
habitual  drunkard,  and  was  totally  unable 
to  support  the  plaintiff  and  his  children; 
that  he  continued  in  the  excessive  use  of  in- 
toxicating liquors  until  eventually  he  threat- 
ened to  kill  his  wife  and  children,  and  they 
were  compelled  to  flee  from  bim  and  take 
up  their  abode  elsewhere.  In  March,  1909, 
the  plaintiff  brought  this  action,  and  it  ap- 
pears that  owing  to  the  debauched  condition 
of  her  husband,  she  obtained  a  divorce  from 
him  on  or  about  the  1st  of  June,  1909 ;  that 
the  husband  continued  to  use  intoxicating 
liquors  until  he  died. 

The  defendant  filed  a  motion  to  compel  the 
plaintiff  to  separately  state  and  number  her 
several  causes  of  action.  The  motion  was 
overruled,  and  the  defendant  filed  an  answer 
in  which  he  interposed  a  plea  of  the  statute 
of  limitations  as  to  all  sales  of  liquor  which 
occurred  prior  to  March  10,  1905,  and  on  the 
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trial  the  defendant  reqnested  an  Instrnctlon 
to  tbat  effect,  wblcb  was  refused,  and  the 
court  Instructed  the  jury  upon  his  own  motion, 
as  follows:  "Instruction  No.  4.  If  you  find 
from  the  evidence  at  the  time  plaintiff  mar- 
ried the  said  Harry  D.  Cotman,  and  for  some 
years  thereafter,  he  was  a  sober  and  industri- 
ous man,  was  able  to,  and  who  did,  earn  money, 
which  he  applied  to  the  support  of  plaintiff 
and  her  children,  and  that  afterwards  the 
said  Harry  D.  Colman  became  a  drunkard, 
and  by  reason  thereof  failed  to  support  plain- 
tiff and  her  said  children  as  well  as  he  would 
have 'done  had  he  not  become  a  drunkard, 
and  that  defendant,  Albert  Loeper,  at  any 
time  within  four  years  prior  to  March  10, 
1909,  sold  or  gave  to  said  Harry  D.  Colman 
any  intoxicating  liquor  or  liquors,  which  ei- 
ther caused  or  contributed  to  his  said  drunk- 
enness, then  plaintiff  is  entitled  to  a  verdict 
against  the  defendant  for  the  amount  of 
damages  which  you  find  from  the  evidence 
she  has  sustained  by  reason  of  the  drunken- 
ness of  said  Harry  D.  Colman." 

The  question  on  this  phase  of  the  case  is, 
Did  the  trial  court  err  in  refusing  to  treat 
the  appellee's  cause  of  action  as  separable? 
This  action  is  not  for  a  partial  loss  of  support 
during  any  severable  period  of  time  embrac- 
ed in  the  petition.  It  is  an  action  for  the  to- 
tal destruction  of  the  means  of  support  which 
would  have  been  afforded  the  plaintiff  and 
her  children  but  for  the  wrongful  and  Illegal 
sales  of  intoxicating  liquors  by  the  appellant 
to  her  husband  through  a  long  series  of 
years.  It  is  the  ultimate  and  final  result 
of  such  sales,  namely,  the  total  and  perma- 
nent disqualification  of  her  husband  to  sup- 
port his  family,  that  constitutes  the  plain- 
tiff's cause  of  action.  Such  a  cause  of  action 
Is  single  and  individual. 

After  redtlng  her  marriage  to  Harry  D. 
Colman  in  1894,  the  petition  alleges  that 
during  all  the  times  covered  by  her  griev- 
ance her  said  husband  with  herself  and  chil- 
dren constituted  one  family ;  that  she  and 
her  minor  children  were  wholly  dependent 
upon  him  for  their  maintenance  and  sup- 
port. It  is  alleged  that  during  all  the  time 
mentioned  in  her  said  petition,  defendant 
Loeper  was  engaged  In  the  sale  of  Intoxicat- 
ing liquor  at  his  residence  in  Gage  county, 
Neb.,  without  having  ever  been  licensed  to 
deal  in  alcoholic  drinks;  that  during  the 
years  1900,  1901,  1902,  1903,  1904,  and  1905, 
«nd  a  part  of  1906,  her  husband  was  trans- 
formed by  the  appellant  from  an  absolute- 
ly sober,  healthy,  and  industrious  man  to  a 
common  drunkard,  so  that  by  July  of  the 
last-named  year  he  was  in  a  condition  of 
almost  continuous  inebriety;  that  during 
the  month  of  July  of  that  year  he  was 
placed  in  a  Keeley  Cure,  and  treated  for 
six  weeks  for  alcoholism ;  that  on  his  return 
from  said  Institution,  and  after  taking  such 
treatment,  the  defendant,  Loeper,  well  know- 
ing that  he  had  been  under  treatment  at 


said  institution,  continued  to  ply  Um  with 
intoxicating  liquors,  and  to  sell  the  same  to 
him,  beginning  about  July  1,  1907,  and  on 
the  4th  day  of  July,  1907,  to  the  date  of 
the  commencement  of  this  suit,  the  plain- 
tiff's husband  lapsed  again  into  the  liabitnal 
and  excessive  use  of  alcoholic  liquors  as  a 
beverage,  such  liquors  having  been  furnish- 
ed and  supplied  to  him  by  the  defendant, 
whereby  he  was  rendered  Incapable  of  pro- 
viding suitable  support  and  maintenance  for 
plaintiff  and  her  children,  and  did  utterly 
fall  to  provide  such  support  and  mainte- 
nance, and  after  a  prolonged  debauch  for 
many  years  prior  to  the  20th  day  of  Febru- 
ary, 1909,  plaintiff,  believing  that  her  own 
life  and  the  lives  of  her  children  were  en- 
dangered by  the  drunken  and  Incapable 
condition  of  her  said  husband,  fied  from 
home  with  her  children,  and  has  not  since 
lived  with  her  said  husband. 

[1,  2]  There  is  no  hint  in  the  language  of 
this  petition  that  the  appellant  considered 
her  cause  of  action  as  anything  else  than 
the  total  disqualification  of  her  hnsband  to 
support  herself  and  children.  The  conten- 
tion of  the  appellant  founded  upon  the  the- 
ory of  partial  failure  of  support  is  negativ- 
ed by  the  averments  of  the  plaintiff's  peti- 
tion and  the  evidence  offered  in  support 
of  it 

In  PUkins  v.  Hans,  87  Neb.  7,  126  N.  W. 
864,  we  held  that:  "In  an  action  against 
licensed  saloon  keepers  for  damages  arising 
from  the  sale  of  liquors  to  plaintiff's  hus- 
band causing  his  death,  it  is  proper  to  al- 
lege and  prove  that  for  some  time  Im- 
mediately prior  to  the  day  of  the  death  of 
deceased  the  defendants  had  sold  Uqnora  to 
the  deceased,  and  had  thereby  caused  him 
to  become  an  habitual  drunkard." 

In  Stahnka  v.  Kreitle,  66  Neb.  829,  92 
N.  W.  1042,  the  sales  by  some  of  the  de- 
fendants to  the  husband,  an  habitual  drunk- 
ard, had  extended  through  a  greater  por- 
tion of  five  years,  and  the  Judgment  was  af- 
firmed. The  court  held  that  those  defend- 
ants who  during  the  entire  period  of  time 
had  contributed  to  the  formation  of  the 
habit  were  liable  for  the  resulting  continu- 
ed course  of  dissipation  on  the  part  of  the 
husband. 

In  Jessen  ▼.  Wilhite,  74  Neb.  608,  104  N. 
W.  1064,  it  was  held  that  one  selling  liquors 
Is  liable,  not  only  for  the  actual  results  of 
the  sale,  but  for  aU  damages  growing  out  of 
the  disqualification  resulting  from  or  con- 
tributed to  by  such  sale,  without  reference 
to  the  time  through  which  such  disqualifica- 
tion may  continue. 

The  obvious  meaning  of  the  law  Is  that 
when  a  cause  of  action  has  once  accrued 
under  the  civil  damage  provisions  of  the 
Slocum  Act  (Laws  1881,  c.  61)  in  favor  of 
the  wife  against  the  liquor  dealer  for  dam- 
ages to  her  means  of  support  arishig  from 
the  sale  of  intoxicating  liquors  to  her  hus- 
band whereby  he  has  become  aa  habitual 
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dmnkard  and  Incapable  at  supporting  his 
family,  the  injury  is  a  continning  one,  and 
the  wife  may  recover  for  all  fntare  loss  from 
the  moment  the  canse  of  action  arose,  no 
matter  what  the  quantum  of  the  dlaqiiallfl- 
cation  may  be,  and  without  regard  to  the 
length  of  time  through  which  it  may  con- 
tinue to  run.  It  seems  clear  that  the  canse 
of  action  is  not  barred  by  the  statute  of 
limitations  if  a  suit  is  brought  within  four 
years  after  the  defendant  has  ceased  to  sup- 
ply the  husband  with  intoxicating  liquor. 
We  are  therefore  of  opinion  that  the  in- 
struction given  by  the  court  upon  its  own 
motion  was  as  favorable  to  defendant  as 
he  was  entitled  to,  and  the  instructions  as 
to  the  statute  of  limitations  tendered  by  the 
defendant  were  properly  refused. 

[3]  The  defendant  contends  that  the  court 
erred  In  refusing  to  give  Instructions  num- 
bered 2  and  3,  at  his  request.  By  instruc- 
tion No.  2  the  Jury  were  told,  in  substance, 
that  if  they  found  from  the  evidence  that  the 
plaintiff  voluntarily  consented  to,  or  con- 
tributed to,  the  intoxication  of  her  husband 
by  furnishing  to  him  money  to  purchase  in- 
toxicating liquors  from  the  defendant  from 
which  the  plaintifTs  husband  became  Intox- 
icated, or  if  she  assented  to  the  sale  of  In- 
toxicating liquors  to  her  husband  by  the  de- 
fendant by  which  liquor  her  husband  became 
Intoxicated,  then  in  that  case  the  plaintiff 
Gould  not  recover. 

By  instruction  No.  3  the  Jury  were  told 
that  if  they  found  from  the  evidence  that 
the  plaintiff  voluntarily  contributed  money 
to  her  husband  for  the  purchase  of  Intoxi- 
cating liquors,  or  if  plaintiff  gave  permission 
to  the  defendant  to  supply  her  husband  with 
all  the  intoxicating  liquors  that  he  wanted; 
that  plaintlfTa  husband  became  intoxicated 
by  the  use  of  said  liquors  so  sold  by  the  de- 
fendant, and  became  sick  and  neglected  his 
business  by  reason  thereof — those  facts  were 
proper  to  be  considered  by  the  Jury  on  the 
question  of  damages.  The  question  pre- 
sented by  these  instructions  is  no  longer  an 
open  one  in  this  state.  Wardell  v.  McCon- 
neU,  23  Neb.  152,  36  N.  W.  278;  Gran  v. 
Houston,  46  Neb.  813,  64  N.  W.  246 ;  Jessen 
v..  Wllhite,  74  Neb.  608,  104  N.  W.  1064; 
Kliment  v.  Corcoran,  61  Neb.  142,  70  N.  W. 
910.  In  the  case  last  cited  it  was  said  :*  "But 
whatever  view  we  might  feel  constrained  to 
adopt  of  the  subject  as  an  original  proposi- 
tion, the  question  is  certainly  not  now  an 
open  one  In  this  Jurisdiction.  In  Buckmaster 
V.  McElroy,  20  Neb.  567  [31  N.  W.  76,  67 
Am.  Rep.  843],  the  voluntary  purchaser  of 
Intoxicating  liquor  was  held  to  be  within 
the  protection  of  the  statute  providing  that 
'the  person  so  licensed  shall  pay  all  dam- 
ages that  the  community  or  individuals  may 
sustain  in  consequence  of  such  traffic,'  etc. 
The  doctrine  of  that  case  was  reasserted  In 
Cnrtin  v.  Atkinson,  36  Neb.  110  [64  N.  W.  131], 
and  in  Gran  y.  Houston,  45  Neb.  818  [64  N. 


W.  240],  was  applied  to  a  state  of  facts  In 
all  essential  respects  identical  with  those 
here  presented  It  follows  that  the  Instruc- 
tions were  rlghtiy  refused." 

Exception  is  taken  to  the  giving  of  instruc- 
tion No.  8,  by  the  court  upon  his  own  mo- 
tion. By  that  instruction  the  Jury  were  in- 
formed that  "in  determining  the  amount  of 
damages  to  which  the  plaintiff  is  entiUed, 
if  yon  find  her  entitled  to  damages,  yon  will 
take  into  consideration  the  amount  of  sup- 
port received  by  plaintiff  from  the  said  Har- 
ry D.  Colman  under  the  decree  of  divorce 
which  she  obtained  from  him,  as  shown  by 
the  evidence  in  this  case,  and  make  the 
amount  you  allow  her  personally  that  much 
lees  than  it  would  be  if  she  had  not  receiv- 
ed anything  from  said  Harry  D.  Colman  by 
reason  of  said  decree  of  divorce;  but  you 
will  not  deduct  anything  from  the  amount  yon 
allow  for  the  support  of  the  children  except 
the  130  which  the  evidence  shows  has  been 
paid  by  said  Harry  D.  Colman  for  their 
support  pursuant  to  the  decree  in  said  di- 
vorce cause."  It  appears  that  after  this  ac- 
tion was  commenced  Colman's  condition  was 
so  bad  that  the  plaintiff  was  compelled  to 
prosecute  a  suit  for  divorce  against  him; 
that  in  that  action  she  was  awarded  a  small 
amount  of  atlimony,  and  provision  was  made 
for  the  support  of  the  children.  That  de- 
cree was  introduced*  In  evidence,  and  the 
amount  of  alimony  actually  paid  on  the  de- 
cree, together  with  the  amount  paid  for  the 
support  of  the  children,  was  shown,  and  the 
conrt  instructed  the  Jury  to  deduct  from  the 
damages,  it  they  found  in  favor  of  the 
plaintiff,  the  amount  paid  upon  the  decree. 
Of  this  defendant  had  no  right  to  complain ; 
and,  if  the  giving  of  this  Instruction  was 
error,  it  was  error  without  prejudice,  so  far 
as  his  rights  were  concerned. 

[4]  Complaint  is  made  of  the  reception  of 
the  evidence  of  Alex  T.  Watson.  This  wit- 
ness was  the  station  agent  of  the  Burlington 
Bailroad  at  Diller,  and  his  deposition  shows 
that  during  the  year  1906,  the  year  1907,  and 
part  of  the  year  1908,  the  defendant  caused 
to  be  shipped  to  himself  at  Diller  station 
alone,  from  wholesale  liquor  houses  in  St 
Joseph,  Mo.,  some  82,000  pounds  of  bottied 
goods,  for  which  he  receipted  to  the  com- 
pany as  "mineral  water,"  and  which  he  haul- 
ed away.  This  evidence  was  introduced  for 
the  purpose  of  showing  that  the  defendant, 
who  was  not  a  licensed  saloon  keeper,  was 
engaged  in  the  sale  of  intoxicating  liquors. 
Up  to  the  time  this  testimony  was  Introduced 
It  had  been  strenuously  denied  by  the  de- 
fendant that  he  had  sold  any  intoxicating 
Uqnors  to  Harry  D.  Colman,  and  this  testi- 
mony was  introduced  for  the  purpose  of 
showing  that  be  had  in  his  possession  intoxi- 
cating liquors  for  sale,  and  incidentally  to 
show  that  he  had  sold  them  to  Harry  D. 
Colman.  The  witness  testified  to  the  facts 
upon  which  be  based  his  opinion.  ,andiil  was 

Digitized  by ' 


298 


148  NOBTHWESTBKN  BBPORTEB 


CNeb. 


those  facts  virhich  tended  to  prove  tbat  de- 
fendant was  an  nnllcensed  seller  of  Intozl- 
«atlng  liquors.  The  sale  of  Intoxicating  liq- 
uors may  be  proved,  like  any  other  fact,  by 
'Circumstantial  evidence,  and  the  testimony 
complained  of  was  plainly  Introduced  for 
that  purpose.  Curran  v.  Perclval,  21  Neb. 
434,  32  N.  W.  21S;  Dolan  v.  McLaughlin,  48 
Neb.  842,  67  N.  W.  943;  McManlgal  v.  Sea- 
ton,  23  Neb.  649,  37  N.  W.  271;  PUkins  v. 
Hans,  supra.  ,  It  Is  true  that  the  witness 
testified  that  in  his  opinion  the  goods  so 
received  by  the  defendant  as  "mineral  wa- 
ter" was  in  fact  intoxicating;  liquor.  The 
opinion  of  the  witness  was,  of  course,  tn 
itself  no  evidence  upon  which  the  Jury  could 
act,  and  must  under  some  drcumstances  be 
so  prejudicial  as  to  require  a  reversal.  In 
this  case,  however,  the  witness  stated  fully 
the  facts  from  which  the  conclusion  was 
drawn  that  the  "bottled  goods"  were  in  fact 
intoxicating  liquors,  and  the  whole  evidence 
is  BO  conclusive  upon  this  point  that  we 
cannot  find  that  the  defendant  was  prej- 
udiced by  the  admission  of  the  opinion  of 
the  witness. 

[I]  It  is  also  contended  that  the  court 
erred  in  receiving  evidence  of  the  fact  that 
defendant  was  the  owner  of  a  farm  worth 
about  $8,000.  It  is  a  sufficient  answer  to 
this  contention  to  say  that  it  appears  from 
the  record  that  defendant  opened  up  that 
question  by  his  own  testimony,  and,  having 
Introduced  evidence  to  show  that  he  was 
worth  a  very  small  amount,  the  plaintifF  was 
entitled  to  pursue  that  inquiry. 

[I]  FlnaUy,  it  is  claimed  that  the  verdict 
was  excessive,  and  was  not  supported  by  the 
evidence,  and  was  due  to  the  passion  and 
prejudice  of  the  jury.  The  jury,  responding 
to  the  Issues  and  the  proofs  in  the  case,  by 
Its  verdict  found  that  the  husband,  through 
his  habitual  drunkenness  at  the  time  this  ac- 
tion was  commenced,  was  permanently  dis- 
qualified from  supporting  his  family,  and  as- 
aessed  the  damages  accordingly.  By  section 
11  of  the  act  relating  to  the  sale  of  lntoxica^ 
Jng  liquors,  it  is  provided  that  all  persons 
who  shall  sell  or  give  away  upon  any  pre- 
text, malt,  spirituous  or  vinous  liquors,  or 
other  intoxicating  drinks,  without  first  hav- 
ing complied  with  the  provisions  of  this  act, 
and  obtained  a  license  as  herein  set  forth, 
4Bhall,  for  each  offense,  be  deemed  guilty  of  a 
jnisdemeanor,  and  upon  conviction  thereof 
shall  be  fined  not  less  than  $100  nor  more 
than  $500,  or  be  imprisoned  not  more  than 
one  month  In  the  county  Jail,  and  shall  be 
liable  in  all  respects  to  the  public  and  to  indi- 
viduals the  same  as  he  would  have  been  had 
he  given  bond  and  obtained  license  as  herein 
provided.  The  effect  of  this  provision  is  to 
place  all  dealers  in  intoxicating  Uquors  on 
«xactly  the  same  footing  with  respect  to  dam- 
ages occasioned  by  the  traffic  in  intoxicants. 
A  suit  may  be  brought  against  individuals 
for  the  recovery  of  damages  growing  out  of 


Bach  traffic,  whethw  licensed  saloon  keQ)er8 
or  not 

In  Tonng  v.  Beveridge,  81  Neb.  180,  115  N. 
W.  766,  it  was  held  that  under  the  foregoing 
provisions  of  law  the  measure  of  damages 
recoverable  by  the  widow  against  a  saloon 
keeper  is  the  present  value  of  the  sum  that 
the  husband  would  have  contributed  to  her 
during  th^  Joint  expectancy,  and  the 
amount  recoverable  by  a  minor  child  is  the 
value  of  the  support  the  father  would  have 
contributed  to  her  suKwrt  during  her  minor- 
ity. 

In  the  case  of  Warrick  v.  Bounds,  17  Neb. 
411,  22  N.  W.  786,  it  was  said:  "Questions  of 
fact,  and  upon  conflicting  testimony,  are 
to  be  decided  by  the  trial  Jury,  and  a  verdict 
will  not  be  set  aside  on  the  ground  of  a  want 
of  sufficient  evidence  to  support  It,  unless  the 
want  is  so  great  as  to  show  that  the  verdict 
is  manifestly  wrong." 

[7]  Persons  engaged  in  selling  intoxicating 
Uquors  under  license  obtained  pursuant  to 
the  laws  of  this  state  are  liable  in  damages 
for  all  legitimate  and  approximate  conse- 
quences of  their  traffic,  and  if  they  have 
Induced  habitual  drunkenness  in  a  previously 
sober  and  industrious  man,  they  are  liable  for 
a  consequent  thriftless,  dissipated  career  fol- 
lowed by  him  after  they  have  ceased  to 
furnish  him  with  liquor. 

In  Jessen  v.  Wilhlte,  supra,  it  was  said: 
"One  selling  intoxicating  liquor  is  liable,  not 
only  for  the  actual  results  of  the  sale,  but 
for  all  damages  growing  out  of  the  dis- 
qualification resulting  from  or  contributed  to 
by  such  sale,  without  reference  to  the  time 
through  which  such  disqualification  may 
continue."  And:  "Where  a  husband  be- 
comes an  habitual  drunkard,  and  abandons 
his  family  and  ceases  to  provide  for  its  sup- 
port, whether  such  loss  of  support  is  per- 
manent or  otherwise  is  a  question  of  fact  for 
the  Jury." 

ACken  v.  Tlnglehoff,  83  Neb.  296,  119  N. 
W.  456,  was  a  case  where  a  man  28  years 
of  age,  strong  and  able-bodied,  capable  of 
earning  $700  per  year,  was  killed  by  a  train 
while  intoxicated  'from  liquors  sold  to  him 
by  the  defendant  saloon  keepers.  It  was 
held  that  a  verdict  of  $4,600  in  favor  of  Ms 
wife  {ind  children  was  not  excesslv& 

In  Jessen  v.  Wilhlte,  supra,  a  verdict  for 
$4,000  was  sustained.    In  that  case  the  hus- 
band furnished  only  $50  or  $60  per  month 
for  the  support  of  his  family,  and  prior  tt% 
the  trial  he  had  abandoned  them. 

In  Gran  v.  Houston,  supra,  a  verdict  of 
$5,000  was  sustained.  In  Scott  v.  Chope, 
33  Neb.  41,  49  N.  W.  940,  a  verdict  of  $7,000 
was  affirmed  as  not  being  excessive  in  the 
case  of  a  man  24  years  of  age,  whose  earn- 
ings amounted  to  about  $600  per  annum. 

In  the  case  at  bar,  the  husband  at  the  time 
of  the  trial  was  42  years  of  age,  with  an 
expectancy  of  something  over  25  years,  and 

the  plalntUTs  expectancy/of^^j$,ji|aQ  much 
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greater.  The  minor  dilldren  were  aged  13 
and  15  years,  respecttvely.  Before  tbe  bus- 
band  became  an  babltnal  drunkard  he  was 
capable  of  earning,  and  did  earn  and  con- 
tribute to  tbe  support  of  bis  family,  the  sum 
of  about  $1,000  per  year,  and  the  Jury  might 
well  have  considered  that  be  would  bare 
contributed  much  more  than  $5,516.70,  the 
amount  of  tbe  verdict  In  this  case,  in  tbe  26 
jeara  of  bis  expectancy  to  tbe  support  of  bis 
wtfe^  and  tbe  support  of  bis  children  during 
their  minority. 

There  is  no  error  in  tbe  record  of  which  the 
defendant  can  justly  complain.  It  is  ap- 
parent that  he  bad  no  defense  to  this  action, 
and  the  only  question  for  tbe  consideration  of 
tbe  Jury  was  the  amount  of  the  plalntttTa 
-damages.  In  the  light  of  all  of  tbe  evidence 
contained  In  the  record,  it  ,cannot  be  said 
that  the  verdict  of  tbe  Jury  was  excessive. 

The  Judgment  of  the  district  court  Is  there- 
fore affirmed. 

REESB,  O.  Jn  and  FAWCBTT  and  LET- 
TON,  JJ.,  not  sitting. 


In  re  DOUGLASS'  ESTATE. 
ROTER  et  aL  v.  POTTER  et  aL    (No.  18,008.) 
{Supreme  Court  of  Nebraska.    Sept  26,  1913.) 

(BvUahu*  by  the  €ourt.) 

1.  Chabitiks  (I  13*)— Gift  to  Pubuo  Ohab- 
rrr. 

A  gift,  by  will,  of  the  income  of  certain 
shares  of  bank  stock  of  the  First  National 
Bank  to  the  First  CSongregational  Charch  So- 
ciety of  Seward,  Neb.,  is  a  donation  to  a  public 
charity. 

[E^  Note.— For  other  cases,  see  Ciharities, 
Cent  Dig.  |  37;   Dec.  Dig.  }  13.*] 

2.  CfiABmES      (I     20*)— TBUSTEE— QUALIWOA- 

TION&— Bank  Dibectors — Chabitiks. 

The  officers  of  the  bank,  where  they  are 
designated  for  that  purpose,  may  hold  the  title 
to  said  bank  stock  as  trustees,  and  pay  the 
dividends  accruing  to  said  stock  to  tbe  cnurch 
for  religious  purposes. 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent  Dig.  {f  18-33;  Dec.  Dig.  |  20.*] 

3.  Chabitim  (f  13»)— Wnxs  (J  602*)— Gut  to 
Publto  Chabity--Constbuction. 

A  gift,  by  will,  of  the  parsonage,  together 
with  the  Iota  upon  which  it  is  situated,  to  such 
church  society  so  long  as  it  is  used  for  a  par- 
sonage, etc.,  is  a  donation  to  a  public  cliarity. 
and  vests  the  church  with  a  base  fee  to  said 
lots,  terminable  upon  an  event  that  may  or 
may  not  happen,  and  until  tbe  happening  of 
the  contingency  or  event,  the  trustees  or  gov- 
erning body  of  the  church  may  hold  and  use 
the  proper^  for  the  purpose  for  wliich  it  was 
donated. 

[E!d.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  J  37;  Dec.  Dig.  |  13  :•  Wills,  Cent 
Dig.  M  1351-1359;    Dec.  Dig.  I  602.*] 


(Additional  ByUabiu  by  Sditoridl  Btaff.) 

4.  Reuqious  Sooiktisb  (|  1*)— "CnnBCH"— 
"SoonTT." 

A  "church"  la  a  body  of  Christian  believers 
holding   the   same   creed,   observing   the   same 


rites,  and  acknowledging  the  same  ecclesiasti- 
cal authority.  The  terms  "church"  and  "socie- 
ty" are  used  to  express  the  same  thing,  name- 
ly, a  religious  body  organized  to  sustain  public 
worsliip.  The  term  '^:hurch"  imports  an  or- 
ganisation for  religions  purposes. 

[Ed.  Note.— For  other  cases,  see  Religious 
Societies,  Cent  Dig.  {  1;    Dec.  Dig.  §  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1152-1155;  voL  8,  p.  7602;  voL 
7,  p.  653&] 

Appeal  from  District  Court,  Seward  Coun- 
ty; Good,  Judge. 

Action  by  William  Royer  and  others,  exec- 
utors, to  obtain  a  construction  of  the  ^111  of 
Jane  E.  Douglass,  deceased.  From  findings 
and  Judgment  In  favor  of  tbe  contention  of 
the  executors,  Thomas  Dorsey  Beall,  a  col- 
lateral heir,  appeals.    A£Qrmed. 

Ralph  W.  Breckenrldge,  of  Omaha  (Greene, 
Breckenridge,  Gurley  &  Woodrough,  of  Oma- 
ha, of  counsel),  for  appellant  T.  L.  Nor- 
val,  J.  J.  Thomas,  and  R.  S.  Norval,  all  of 
Seward,  for  appellees. 

BARNES,  J.  Action  by  the  executors  to 
obtain  a  construction  of  tbe  will  of  the  late 
Jane  E.  Douglass.  The  findings  and  Judg- 
ment of  the  district  court  of  Seward  county 
were  in  favor  of  the  contentions  of  tbe  exec- 
utors, and  Thomas  Dorsey  Beall,  one  of 
the  collateral  heirs,  has  appealed. 

It  appears  that  Jane  E.  Douglass,  late  a 
resident  of  Seward,  Neb.,  by  her  will,  which 
has  been  duly  admitted  to  probate,  in  Items 
9  and  10  of  that  document,  provided  as  fol- 
lows: 

"Item  9.  I  give,  grant,  devise  and  be- 
queath to  the  First  Congregational  Church 
Society  of  Seward,  Nebraska,  •  •  •  the 
Income  derived  from  sixty  (60)  shares  of  bank 
stock  In  the  First  National  Bank  of  Seward, 
Nebraska,  *  *  *  and  I  direct  the  officers 
of  said  bank  to  hold  said  principal  amount 
of  said  bank  stock  in  trust  for  the  benefit 
of  said  Church;  •  •  •  and  I  direct  said 
officers  of  said  bank  to  pay  to  tbe  treasurer 
of  said  Church  Society,  after  my  death,  one- 
twelfth  (1-12)  of  said  annual  Income  of  said 
bank  stock  on  the  first  day  of  each  month. 

"Item  10.  I  hereby  give,  grant,  devise  and 
bequeath  to  the  First  Congregational  Church 
of  Seward,  Nebraska,  the  west  seventy-five 
(75)  feet  of  lots  numbered  seven  (7),  tpu  (10), 
and  eleven  (11),  respectively,  in  block  num- 
bered two  (2)  of  the  original  town,  now  city, 
of  Seward,  Nebraska,  to  be  used  by  said 
Church  Society,  as  a  .parsonage,  so  long  as 
said  Church  shall  remain  tbe  First  Congre- 
gational Church  or  Church  Society  of  Seward, 
and  shall  not  unite  with  any  other  church 
or  churches,  save  and  except  the  United 
Brethren  or  Protestant  Methodist  Church  or 
Churches,  and  so  long  as  said  Society  shall 
keep  same  well  and  reasonably  repaired,  and 
shall  seasonably  and  regularly  pay  all  neces- 
sary insurance  and  all  taxes  and  assessments 
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lawfaUy  levied  tbereon,  and  ahall  not  ever 

directly  or  Indirectly  employ,  hire  or  engage 
Reverend  F,  W.  Leavltt  as  pastor  or  minis- 
ter In  said  church,  or  In  any'other  capacity, 
after  my  death.  If,  however,  any  of  the 
above  conditions  are  not  complied  with,  or 
should  this  bequest  for  any  other  reason 
fall  to  be  carried  out  as  herein  provided,  I 
heriby  direct  that  said  parsonage  and  premis- 
es revert  to  my  separate  estate,  be  sold  at 
public  sale,  and  the  proceeds  thereof  be  di- 
vided among  the  heirs  and  legatees  mentioned 
and  described  in  Item  Sixteen  (16)  of  this, 
my  last  will  and  testament" 

There  was  a  similar  provision  attached  to 
Item  9. 

[1]  The  first  question  to  be  determined  is: 
Are  the  gifts  above  mentioned  donated  to  a 
public  charity?  for  upon  this  question  will  de- 
pend the  correctness  of  the  findings  and 
Judgment  of  the  trial  court  In  St  James 
Orphan  Asylum  v.  Shelby,  60  Neb.  796,  84  N. 
W.  273,  83  Am.  St  Rep.  553,  thU  court  held 
that  under  the  common  law  the  English 
courts  of  chancery  exercised  Inherent  Judi- 
cial power  over  charities  anterior  to,  and  in- 
dependent of,  the  statute  of  43  Elizabeth,  and 
that  the  doctrine  of  charitable  uses  as  ad- 
ministered as  part  of  the  common-law  juris- 
diction of  the  courts  of  chancery  exercising 
Judicial  power  has  been  transplanted  in  this 
state,  and  become  a  part  of  the  Jurisprudence 
of  courts  possessing  common-law  equity 
powers.  In  the  opinion  in  that  case.  Judge 
Holcomb,  speaking  for  the  court,  said:  "After 
discussing  a  number  of  cases  decided  by  the 
chancery  courts  of  England,  and  expressing 
the  opinion  that  the  Jurisdiction  under  which 
that  court  acted  belonged  to  It  In  the  exer- 
cise of  its  Judicial  powers  Independent  of  the 
statute  of  43  Elizabeth,  the  author  further 
says:  'In  some  of  these  cases  the  charities 
were  not  only  of  an  uncertain  and  indefinite 
nature,  but,  as  far  as  I  can  gather  from  the 
imperfect  statement  in  the  printed  records, 
they  were  also  cases  where  there  were  no 
trustees  appointed,  or  the  trustees  were  not 
competent  to  take.' " 

In  that  case,  the  terms  of  the  will  under 
consideration  gave  to  the  trustee  power  to 
apply  the  property  and  the  proceeds  of  the 
same,  and  the  sale  thereof,  to  some  partic- 
ular and  definite  charity  according  to  the 
Judgment  of  the  trustee,  once  and  for  all, 
after  which  the  trustee  and  his  duties  and 
powers  in  the  premises  should  cease  and  ter- 
minate; the  trust  having  been  fully  dis- 
charged. In  disposing  of  the  question  there 
presented,  it  was  said:  "This  contract,  like 
all  others,  must  be  construed  with  a  view 
of  carrying  out  the  intention  of  the  testa- 
tor, and  unless  there  is  something  in  it  con- 
trary to  the  laws  of  the  state,  or  in  contra- 
vention of  public  policy,  no  reason  exists  for 
declaring  it  invalid.  The  object  of  the  trust 
is  clearly  charitable,  and  Is  specified  as  such 
In  80  many  words.    A  trustee  is  named,  and 


is  empowered  by  the  testator  to  select  for 
him,  and  as  an  expression  of  his  will,  a  char- 
ity upon  which  the  property  In  controversy 
is  to  be  bestowed.  The  trustee  has  accepted 
the  trust  He  Is  willing  to  carry  out  its 
provisions,  and  has  attempted  to  do  so.  He 
stands  ready  to  make  certain  the  very  matter 
of  uncertainty  upon  which  contestant  relies 
for  a  Judgment  The  will  Is  for  an  object 
which  has  always  been  looked  upon  with, 
favor  by  the  courts.  It  is  one  of  the  most 
worthy  of  all  bequests,  save  perhaps  near 
kindred,  having,  by  reason  of  their  kinship, 
peculiar  claims  to  the  consideration  of  a  tes- 
tator in  the  distribution  of  his  property. 
The  bequest  Is  sanctioned  by  law,  and  con- 
travenes no  public  poUoy.  Its  Invalidity 
can  be  declared  only  by  the  adoption  of  a 
doctrine  at  variance  with  the  great  weight 
of  authority,  to  wit,  that  the  beneficiaries 
shall  be  so  certain  that  they  may  come  into 
court  claiming  the  benefits  of  the  trust  and 
demand  its  execution.  We  do  not  think  this 
doctrine  should  be  adopted  in  this  state, 
and  hence  hold  to  the  view  that  where  a  be- 
quest for  a  charitable  purpose,  though  en- 
tirely general  and  uncertain  in  Its  diarac- 
ter,  is  made  to  a  trustee  who  Is  empowered 
to  select  the  object  of  the  charity,  and  who  Is 
willing  to  or  has  accepted  the  trust,  the  will 
will  not  be  declared  Invalid  because  of  the 
general  nature  of  the  object  or  objects  of 
the  charity." 

It  may  be  stated,  in  passing,  that  the 
trustees  menaoned  in  item  9  of  the  will 
under  consideration  have  certified  in  writing 
their  acceptance  of  the  trust 

[4]  In  St  James  Orphan  Asylum  v.  Shelby, 
supra,  the  gift  was  In  the  most  general  terms 
that  the  proceeds  be  applied  to  some  charity ; 
but  the  testator  preferred  the  same  to  be  ap- 
plied to  an  establishment  or  maintenance  of 
an  orphanage.  The  wUl  In  the  case  at  bar 
Is  much  more  specific,  for  it  directs  the  divi- 
dends of  the  stock  to  be  paid  to  the  First 
Congfregational  Church,  an  institution  of 
which  the  testatrix  had  been  a  member  since 
its  organization.  Webster  defines  the  word 
"church"  as  a  body  of  Christian  believers 
holding  the  same  creed,  observing  the  same 
rites,  and  acknowledging  the  same  ecclesias- 
tical authority.  The  terms  "church"  and 
"society"  are  used  to  express  the  same  thing, 
namely,  a  reUglous  body  organized  to  sustain 
public  worship.  The  term  "church"  im- 
ports an  organization  for  religions  purposes. 
And  a  gift  to  a  church  without  restriction 
as  to  the  use  to  be  made  of  the  property  is 
a  charitable  purpose. 

In  McAlister  v.  Burgess,  161  Mass.  268,  37 
N.  E.  173,  24  L.  R.  A.  168,  it  was  said:  "  The 
very  term  "church"  imports  an  organization 
for  religious  purposes;  and  property  given 
to  it  eo  nomine,  in  the  absence  of  all  declara- 
tion of  trust  or  use,  must  by  necessary  im- 
plication be  intended  to  be  given  to  promote 
the  purposes  for  which  a  church  Is  instituted. 
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the  most  prominent  of  which  is  the  public 
worship  of  God.'  ♦  •  •  It  Is  a  matter  of 
common  knowledge  that  the  individuals  who 
attend  the  services  of  any  particular  church 
are  not  limited  to  the  members  of  that 
church,  but  are  an  indefinite  and  varying 
number  of  persons." 

A  gift  to  a  church  of  land  for  a  site  for  a 
church  is  a  good,  charitable  gift  Schmidt  v. 
Hess,  60  Mo.  591;  Reformed  Dutch  Church 
▼.  Mott,  7  Paige,  Ch.  (N.  T.)  77,  32  Am.  Dec. 
613;  Jones  v.  Habersham,  107  TJ.  S.  174,  2 
Sup.  Ct.  336,  27  h.  Ed.  401;  Pennoyer  v. 
Wadhams,  20  Or.  274,  25  Pac.  720, 11  L.  R.  A. 
210;  Van  Wagenen  v.  Baldwin,  7  N.  J.  Bq. 
211. 

Where  a  gift  to  an  unincorporated  com- 
pany is  definite  and  certain,  a  court  of 
equity  will  enforce  the  execution  of  the  trust 
2  Perry,  Trusts  (6th  Ed.)  |  730.  A  gift  of 
real  and  petaonal  property  generally,  wltb- 
ont  stating  the  purpose,  to  a  corporation 
existing  for  a  peculiar  purpose  alone,  must 
be  regarded  as  a  devise  for  such  particular 
purpose.  Santa  Clara  Female  Academy  v. 
Sullivan,  116  111.  375,  6  N.  B.  183,  56  Am. 
Rep.  776;  McAIi^er  v.  Burgess,  supra;  First 
Universallst  Society  v.  Fitcli,  8  Gray  (Mass.) 
421 ;   Gibson  v.  McCaU,  1  Rich.  (S.  C.)  174. 

[2]  We  think  it  needless  to  multiply  au- 
thorities. The  gift  to  the  church  In  question 
seems  clearly  to  be  a  gift  for  charitable 
purposes.  The  will  in  the  case  at  bar  pro- 
vides: "I  give,  grant,  devise  and  bequeath 
to  the  First  Congr^atlonal  Church  Society  of 
Seward,  Nebraska  (the  income  from  certain 
shares  of  bank  stock),  and  I  direct  the  of- 
ficers of  said  bank  to  bold  said  principal 
amount  of  said  bank  8to<^  in  trust  for  the 
benefit  of  said  church."  It  is  contended, 
however,  that  the  bank  officers  are  not  com- 
petent to  take  or  administer  the  trust,  and 
it  Is  argued  that  the  position  of  a  bank  of- 
ficer and  a  trustee  are  incompatible.  In  other 
words,  tliat  there  is  such  a  conflict  of  interest 
tliat  the  officer  cannot  serve  in  his  trust 
capacity  without  injury  to  the  bank.  On  the 
other  side  it  is  argued  that  if  a  bank  officer 
may  own  stock  as  an  individual  he  may  also 
hold  it  in  trust  for  a  beneficiary,  and  that 
his  duty  as  such  could  not  possibly  conflict 
with  his  duty  as  a  director,  and  the  more 
Eealously  he  performs  his  duties  as  a  director 
the  more  faithfully  he  serves  the  interest  of 
his  l>eneflciary.  Upon  this  point  no  au' 
thorlties  are  cited,  but  if  it  be  conceded  that 
the  positions  are  incompatible,  It  does  not 
follow  that  the  trust  must  fall;  for,  where 
the  two  offices  are  inconsistent,  the  accept- 
ance of  the  last  vacates  the  first  In  the  in- 
stant case  the  officers  have  voluntarily  ac- 
cepted the  trust,  so  if  it  be  incompatible  they 
have  ipso  facto  vacated  their  positions  as 
■  t>ank  officers.  We  see  nothing,  however, 
which  would  indicate  that  the  officers  could 
not  hold  the  stock  in  trust  for  the  benefit  of 
the  chnrdi,  and  their  duties  as  trustees  are 


not  in  conflict  with  tndr  duties  as  bank  of- 
ficers. 

It  Is  argued  that  the  district  court  erred  in 
holding  that  a  trust  was  created  in  favor  of 
the  church  with  respect  to  the  bank  stock, 
and  appellant's  counsel  ask:  In  whom  does 
the  title  to  the  property  now  vest?  Under 
the  doctrine  announced  by  the  Supreme 
Court  of  Illinois  in  Kemmerer  v.  Kemmerer, 
233  Hi.  327,  84  N.  B.  256,  122  Am.  St  Rep. 
168,  it  vests  in  the  executor  or  trustee.  In 
this  case  it  is  not  necessary  to  resort  to  im- 
plication in  order  to  vest  this  title  in  the 
trustees.  By  the  terms  of  the  will  itself  it 
is  provided  that:  "I  direct  the  officers  of 
said  bank  to  hold  said  principal  amount  of 
stdd  bank  stock  in  trust  for  the  benefit  of 
said  churdi."  This  language  furnishes  un- 
mistakable proof  that  the  testatrix  Intended 
to  vest  title  to  the  bank  stock  in  the  officers 
of  the  bank  and  their  successors  in  office, 
and  was  sufficient  to  vest  the  trustees  with 
the  legal  title  to  said  stock.  Young  v.  Toung, 
80  N.  Y.  422,  36  Am.  Rep.  634;  Organized 
Charities  v.  Mansfield,  82  Conn.  504,  74  AU. 
781,  135  Am.  St  Rep.  286. 

Grept  stress  is  placed  by  the  appellant  on 
that  portion  of  the  will  providing  that  if  the 
gift  to  the  church  should  fail,  the  property 
"reverts  to  her  separate  estate,"  and  shall  , 
be  divided  among  the  heirs  and  legatees  men- 
tioned in  item  16.  An  analysis  of  this  prop- 
osition shows  it  to  be  without  merit  It  was 
the  primary  wish  of  the  testatrix  to  have  the 
property  go  to  the  church.  True,  she  annexed 
conditions  upon  the  occurrence  of  which  the 
gift  might  fall,  but  they  are  conditions  sub- 
sequent and  do  not  destroy  the  gift  None 
of  those  conditions  have  occurred.  It  fol- 
lows that  if  we  give  this  property  to  the  resid- 
uary legatee  without  the  occurrence  of  those 
conditions,  we  violate  the  express  language 
of  the  will  of  the  testatrix. 

[8]  We  come  now  to  consider  the  elTect  of 
item  10,  which  provides  as  follows:  "I  hereby 
give,  grant,  devise  and  bequeath  to  the  First 
Congregational  Church  of  Seward,  Nebraska, 
the  west  seventy-five  (75)  feet  of  lots  num- 
bered seven  (7),  ten  (10),  and  eleven  (11),  re- 
spectively, in  block  numbered  two  (2),  of  the 
original  town,  now  dty,  of  Seward,  Nebraska, 
to  be  used  by  said  Church  Society,  as  a  par- 
sonage, so  long  as  said  church  shall  remain 
the  First  Congregational  Church  or  Church 
Society  of  Seward."  The  conditionB  attached 
to  this  gift  are  of  the  same  nature  as  those 
relating  to  item  No.  9,  and  are  not  vital  to 
this  discussion. 

It  Is  argued  by  the  appellant  that  the  in- 
terest of  the  churdi  in  the  dwelling  is  at  best 
a  tenancy  or  license,  to  cease  upon  certalu 
conditions.  It  is  apparent,  however,  from 
the  language  of  the  will  that  the  testatrix 
intended  to  give  the  church  some  sort  of  an 
estate  in  the  property.  It  is  also  apparent 
that  that  estate  is  what  in  law  is  considered 
a  base  or  qualified  fee.    "A  base,  or  qualified 
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fee,  is  mA  a  one  as  hath  a  qnaliflcation  sub- 
joined thereto,  and  which  must  be  deter- 
mined whenever  the  qnaliflcation  annexed  to 
it  is  at  an  end."  1  Blackstone  Commentaries 
(Cooley,  4th  Ed.)  109.  The  estate  is  a  fee 
because  of  possibility  it  may  endnre  forever 
In  a  man  and  tils  heirs,  yet  as  that  duration 
depends  upon  concurrence  of  collateral  dr- 
cumstancee  which  qualify  and  debase  the 
pnrity  of  the  donation,  it  is  therefore  a  qual- 
ified or  base  fee.  If  the  Iiappenlng  of  the 
event  upon  which  the  estate  is  to  be  deter- 
mined becomes  impossible,  it  is  converted 
into  an  estate  in  fee  simple.    16  Cyc.  602. 

In  Mendenhall  v.  First  New  Churdi  Society 
and.)  98  N.  E.  fi7,  it  was  said:  "It  has  been 
held  that  a  conveyance  of  real  estate  to  a 
religious  society  to  hold  so  long  as  such  real 
estate  shall  be  devoted  to  the  use  and  Inter- 
est of  the  church,  upon  the  condition  that 
said  real  estate  shall  revert  to  the  estate  of 
the  grantor  upon  the  cessation  of  such  use, 
created  in  said  religious  society  a  determin- 
able fee  in  the  property,"  North  r,  Oraham, 
235  111.  178,  85  N.  E.  267,  18  L.  R.  A.  (N.  S.) 
624, 126  Am.  St  Rep.  189 ;  Lyford  v.  Laconia, 
75  N.  H.  220,  72  Ati.  1085,  22  L.  B.  A.  (N.  S.) 
1062,  139  Am.  St.  Rep.  680. 

In  Smith  V.  Smith,  64  Neb.  563,  90  N.  W. 
660,  and  Schnitter  v.  McManaman,  85  Neb. 
337,  123  N.  W.  299,  27  L.  R.  A.  (N.  S.)  1047, 
this  court  expressly  recognized  the  validity 
of  base  or  determinable  estates.  In  the  case 
last  dted  tbe  will  provided:  "I  give  and  be- 
queath to  my  beloved  son,  John  N.  Barrett, 
all  property  of  which  I  shall  die  seised  or 
possessed,  whether  real,  personal  or  mixed." 
This  of  Itself  would  have  passed  an  estate  in 
fee  simple,  but  a  later  portion  of  the  will  pro- 
vided: "In  event  of  tbe  death  of  Jolm  N. 
Barrett  without  lawful  issue  born,  tbe  prop- 
erty herein  bequeathed  to  him  shaU  immedi- 
ately become  the  property  of  my  daughter 
Mary  Kathering  McManaman."  Considering 
the  will  as  a  whole,  it  was  decided  that  it 
was  the  intention  of  the  testator  to  devise 
to  his  son  a  base  or  determinable  fee. 

The  suggestion  as  to  the  title  being  in 
al>eyance  Is  without  point,  for  here  the  fee  is 
not  in  abeyance,  but  vested  in  the  churdi,  the 
proprietor  of  a  determinable  fee  so  long  as 
the  estate  in  fee  remains  until  the  contingen- 
cy upon  which  the  estate  is  limited  occurs. 
Whatever  estate  was  created  by  the  will  of 
Mrs.  Douglass  vested  immediately  upon  her 
death.  The  limitations  over,  whatever  be 
their  legal  effect  as  to  creating  future  estates 
for  the  benefit  of  residuary  legatees,  cannot 
detract  from  the  estate  devised  to  the  church. 

We  therefore  hold  that  Item  10  conveys 
to  tbe  church  a  determinable  fee,  defeasible 
by  Its  terms  upon  the  happening  of  certain 
events  which  may  or  may  never  occur.  The 
estate  conveyed  to  the  church  is  an  indefinite 
fee,  and  therefore  the  limitation  over  is  not 
a  remainder,  but  rather  an  executory  devise. 


and  vests  no  estate  in  the  residuary  t>enefl- 
clary.  North  v.  Graham,  supra;  Lyford  v. 
Laconia,  supra;  Mendenhall  v.  First  New 
Church  Society,  supra. 

In  concluding  this  oiiinlon  It  may  be  ob- 
served that  the  case  has  l>een  ably  presented 
by  exhaustive  and  well-written  briefs;  that 
many  points  are  discussed  therein  which 
liave  not  been  adverted  to  by  the  court,  bat 
all  questions  raised  by  the  briefs  Iiaye  bad 
due  consideration. 

It  may  l>e  said  that  it  appears  that  Mr. 
and  Mrs.  Douglass  came  to  Seward  county. 
Neb.,  in  1870.  They  accumulated  their  for- 
tune there,  valued  at  about  $100,000.  Of 
this  amount  Mrs.  Douglass  set  apart  for  the 
religious  use  of  the  community  in  wMCh  they 
llved  the  parsonage  and  $6,000  in  bank  stodc 
The  residue  was  given  to  relatives  residing  in 
New  York,  New  Jersey,  Virginia,  and  Cali- 
fornia, who  contributed  nothing  to  the  estate, 
nor  the  comfbrt  of  the  testatrix  in  her  life- 
time. They  have  no  moral  claim  to  the  gen- 
erous bequest  the  will  bestows  upon  them. 
The  community  in  which' Mr.  and  Mrs.  Doug- 
lass spent  thdr  lives  made  this  fortune  pos- 
sible, and  it  was  a  fitting 'manifestation  of 
her  gratitude  towards  the  community  tbat 
she  made  provision  for  the  perpetuity  of  an 
Institution  devoted  to  its  moral  and  religious 
worship. 

As  we  view  the  terms  of  her  will  it  needs 
no  construction.  It  is  as  plain  as  words  can 
make  it  The  judgment  of  the  district  court 
was  therefore  right,  and  Is  affirmed. 

REESE,  C.  J.,  and  FAWCETT  and  LET- 
TON,  JJ.,  not  sitting. 


MUTZ    T.    SANDERSON,    SherifC 
(No.  17,305.) 

(Snpreme  Court  of  Nebraska.    Sept  26,  1013.) 
(ByOahu*  bp  the  OourtJ 

1.  FBAUntTLENT  CONVKTANCKS    (J   47*)— Btra.K 

Sales— EiTKCT—BxEOTJTiONS. 

Under  the  provisions  of  the  Bulk  Sales 
Law  (Laws  1907,  c.  62),  a  sale  of  a  stock  of 
goods  Id  balk  without  complying  with  the  pro- 
visions of  that  measure  is  void  as  to  creditors, 
and  executions  issued  upon  jadgments  obtained 
by  creditors  of  the  original  vendor  may  be 
levied  thereon  the  same  as  if  no  sale  iiad  ever 
taken  place. 

[Ed.  Note. — For  other  cases,  see  Fraudalent 
Conveyances,  Cent  Dig.  {  34;  Dec.  Dig.  t 
47.*) 

2.  Frauduuent  Contktaitceb  d  280*)  — 
Rights  of  Creditobb—Exkccjtion— Right 
TO  Levy— Bulk  Sales. 

The  right  to  levy  an  execution  upon  a 
stock  of  goods  purchased  in  bulk  and  out  of 
the  usual  course  of  business,  and  withont  re- 
gard to  the  terms  of  chapter  62.  Laws  1907, 
commonly  known  as  the  Bulk  Sales  Law"  is 
cumulative  to  the  remedies  theretofore  ezistlDK 
to  creditors  of  the  vendor,  and  it  is  not  a  con- 
dition of  such  right  that  an  execution  be  first 
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issued  and  be  retnmed  unsatisfied  as  to  other 
property  of  the  judpnent  debtor. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  g§  660-664;  Dec.  Dig. 
I  230.»] 

3.  Tbiai.  (I  63*)— Obdbb  or  Pboof— Replevin. 

It  is  the  duty  of  a  plaintiff  in  replevin  to 
produce  the  evidence  of  his  title  to  the  prop- 
er^ in  controversy  in  tus  case  in  chief,  and 
it  is  within  the  discretion  of  the  district  court 
to  refuse  to  permit  such  evidence  to  be  intro- 
duced upon  rebuttal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !i  151-153;   Dec.  Dig.  i  63.*] 

4.  Witnesses  (§  269*)— Csoss-Exaicination. 

It  is  not  erroneous  to  confine  cross-exam- 
ination to  matters  drawn  out  in  the  direct  ex- 
amination of  a  witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  94&-954;    Dec.  Dig.  |  269.*] 

Api>eal  from  District  Conrt,  Clay  County; 
Hnrd,  Jiidga 

Action  by  Otto  Mntz  against  Cliarles  O. 
Sanderson,  sheriff.  From  Judgment  for  de- 
fendant, plaintiff  appeals.     AfSrmed. 

Geo.  W.  Berge,  R.  J.  Oreene,  and  Sterling 
F.  Mutz,  all  of  Lincoln,  for  appellant  M.  L. 
Corey,  of  Clay  Center,  P.  E.  Boalaugh,  of 
Harvard,  Cbas.  H.  Epperson,  of  Fairfield, 
and  H.  H.  Wilson,  of  Lincoln,  for  appellee. 

LETTON,  J.  In  October,  1909,  plaintiff 
purcliased  a  stock  of  goods  from  D.  M.  Rousb, 
doing  business  in  the  name  of  the  Spring 
Ranch  Mercantile  Company,  without  comply- 
ing with  the  provisions  of  the  Bulk  Sales 
Law  (Laws  1907,  c.  (O).  Defendant  Sander- 
son, as  sheriff  of  Clay  county,*  levied  four 
executions  upon  the  stock  while  in  Mutz's 
possession.  These  were  issued  upon  judg- 
ments rendered  against  Roush  in  favor  of 
certain  wholesale  houses  who  had  supplied 
him  with  goods.  This  action  was  brought 
by  Mutz  to  regain  possession  of  the  goods 
seized.  The  jury  found  for  the  defendant, 
Judgment  was  rendered  accordingly,  and 
plaintur  appeals. 

[1,2]  The  first  argument  made  by  the  ap- 
pellant is  that  the  word  "void"  in  the  Bulk 
Sales  Law  means  "voidable,"  and  that  con- 
sequently a  creditor  must  first  obtain  a  Judg- 
ment against  the  Judgment  debtor,  issue  an 
execution  against  his  property  other  than  the 
stock  of  goods  sold,  and  have  it  returned  un- 
satlsfled,  before  he  is  entitled  to  levy  upon 
the  property  transferred.  We  think  the  lat- 
ter proiMsition  a  non  seqnitur.  The  Legis- 
lature evidently  intended  that  a  sale  of  a 
stock  of  goods  in  bulk,  made  vrlthont  compli- 
ance with  the  requirements  of  the  statute, 
although  it  may  be  entirely  valid  as  to  all 
other  persons,  shall  be  void  and  of  no  effect 
as  against  creditors ;  that  is,  that  the  corpus 
of  the  goods  shall  remain  as  fully  subject  to 
execution  and  levy  for  the  debts  of  the  seller 
as  if  the  sale  had  never  taken  place.  It 
would  seem  that  the  title  to  goods  sold  from 
the  stock  by  the  vendee  in  the  ordinary  course 


of  business  will  pass  to  the  retail  purchaser  in 
identically  the  same  manner  as  it  would  have- 
done  if  the  stock  had  remained  in  the  posses- 
sion of  the  vendor,  but  the  stock  itself  in 
bulk  occupies  the  same  relation  to  the  credi- 
tors as  if  no  sale  had  ever  taken  place,  but 
this  it  is  unnecessary  to  decide.  Appel  Mer- 
cantUe  Co.  v.  Barker,  92  Neb.  669,  188  N.  W. 
1133.  We  think  it  unnecessary  to  cite  or 
di^uss  the  cases  referred  to  in  the  briefs, 
since  the  language  of  the  statute  is  clear 
that  the  sale  is  void  as  to  creditors  unless 
its  terms  are  complied  with. 

These  considerations  practically  dispose  of 
the  argument  that  garnishment  is  the  only 
proper  remedy.  The  statute  does  not  in  any 
manner  abrogate  the  rights  and  remedies 
which  creditors  had  prior  to  its  passage,  and 
the  remedy  given  by  it  is  cumulative  to 
those  already  existing. 

It  is  also  assigned  that  tlie  verdict  is  con- 
trary to  the  evidence  and  contrary  to  the 
law  because  the  Jury  should  have  found  that 
Mrs.  Roush  was  a  imrtner  in  the  business,, 
and  that  hence  creditors  of  D.  M.  Roush  liad 
no  right  to  levy  upon  partnership  property 
for  his  individual  debt  The  evidence  con- 
flicts as  to  whether  Mrs.  Roush  bad  an  in- 
terest in  the  stock  and  business.  No  instruc- 
tion was  requested  by  plaintiff  asking  tliat 
this  question  be  submitted  to  the  Jury.  The 
Jury  evidently  believed  that  Roush  was  the 
owner,  and  we  think  this  finding  is  in  accord- 
ance with  the  great  preponderance  of  the  evi- 
dence. 

In  this  connection  complaint  is  made  of  in- 
structions Nos.  4  and  5  as  being  inconsistent. 
A  clause  in  No.  4  states:  "There  is  no  conten- 
tion but  that  the  plaintiff  Mutz  bought  these' 
goods  of  Roush."  This  instruction  as  a 
whole  tells  the  Jury  that  the  executions  are 
Issued  upon  Judgments  obtained  by  creditors 
of  Roush  and  against  him,  and  that  the  sher- 
iff has  levied  the  same  upon  a  stock  of  goodS' 
in  the  possession  of  Mutz,  claiming  the  right 
to  do  so  by  virtue  of  the  Bulk  Sales  Law. 
The  court  then  recites  to  the  Jury  the  provi- 
sions of  that  statute  requiring  a  buyer  of  a 
stock  of  goods  sold  in  bulk  to  procure  the- 
names  of  creditors,  and  to  notl^  them  in 
order  that  the  sale  be  valid  as  to  such  cred- 
itors. The  clause  complained  of  follows.  In. 
the  fifth  instruction  it  is  said:  "It  is  contend- 
ed by  the  plaintiff  that  he  bought  the  goods 
from  the  Spring  Ranch  Mercantile  Company 
and  not  from  Roush,  the  person  against 
whom  these  executions  run.  As  to  this,  the- 
law  is  that  it  is  Immaterial  under  what  name 
Roush  may  have  conducted  the  business  if,, 
in  fact,  he  was  the  owner  of  it  and  of  the 
stock  of  goods  sold  to  the  plaintiff  Mutz." 
We  think  the  instructions  are  not  inconsist- 
ent when  each  is  considered  as  a  whole. 
Moreover,  the  point  sought  to  be  made  in. 
this  court  as  to  the  existence  and  effect  of  a 
partnership  interest  in  the  stock  being  held 
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by  Mrs.  Roush  was  not  definitely  lalsed  In 
the  lower  court  The  charge  as  a  whole 
seems  adequately  to  set  forth  the  Issues  and 
the  theory  upon  which  the  case  was  tried, 
and  we  find  no  prejudicial  error  therein. 

[S]  It  is  next  contended  that  evidence  to 
show  that  a  part  of  the  goods  levied  upon 
had  been  purchased  by  Mutz  since  the  sale 
was  erroneously  excluded.  Mr.  Mutz  testi- 
fied in  chief  that  he  was  the  owner  of  (he 
stock  of  goods  and  had  bought  it  from  the 
Spring  Ranch  Mercantile  Company.  He  was 
asked  upon  rebuttal  to  examine  the  return 
upon  the  execution  and  state  whether  he 
could  tell  "the  different  articles  of  merchan- 
dise contained  In  the  inventory  which  were 
acquired  by  you  after  you  purchased  the  mer- 
chandise of  the  Spring  Ranch  Mercantile 
Company."  This  was  objected  to  as  incom- 
petent, irrelevant,  and  immaterial  and  not 
proper  rebuttal  evidence  and  the  objection 
sustained.  The  plaintiff  then  offered  to  show 
by  this  witness  that  goods  to  the  value  of 
$1,009.13  of  those  levied  upon  under  the  four 
executions  were  put  in  stock  between  Ck;to- 
ber  80,  1909,  and  May  25,  1910.  A  like  ob-- 
Jection  was  sustained  to  this  offer.  It  Is 
said  by  appellant  that  if  this  evidence  bad 
been  admitted  plaintiff  would  have  shown 
that  these  goods  were  new  lines  which  had 
not  been  carried  by  the  Spring  Ranch  Mer- 
cantile Company,  and  had  not  been  confused 
and  commingled  with  the  general  stock.  It 
ts,  no  doubt,  true  that  goods  purchased  after 
the  sale,  which  have  been  kept  separate  and 
not  commingled  with  the  general  stock,  may 
not  be  levied  upon  as  the  property  of  the 
vendor,  but  no  such  conditions  were  made  ap- 
parent at  the  trial.  Moreover,  the  evidence 
offered  was  not  proper  in  rebuttal.  Plaintiff 
was  asserting  title  to  the  property  taken. 
He  should  have  produced  his  evidence  of  title 
to  these  specific  chattels  upon  his  case  in 
chief.    We  find  no  error  in  this  ruling. 

[4]  It  is  next  complained  that  the  court 
erred  in  sustaining  the  objection  to  a  ques- 
tion put  to  Mr.  Boush  on  cross-examination 
as  to  whether  he  had  made  arrangements 
after  the  sale  with  any  creditors  in  regard  to 
the  settlement  of  accounta    It  was  objected 


that  this  was  noi  proper  eroBS-examlnation 
and  the  objection  was  sustained.  It  is  said 
In  this  connection  that  in  the  motion  for  a 
new  trial  it  is  shown  that  one  of  the  creditors 
was  paid  in  full,  and  that  the  Judgment  was 
collusively  obtained,  and  also  that  It  is  proper 
cross-examination  because  in  direct  examina- 
tion RouSh  claimed  that  he  had  not  paid 
any  of  the  claims  in  controversy.  We  think 
the  objection  was  properly  sustained.  We 
find  that  Mr.  Roush,  upon  his  direct  exami- 
nation, was  Inquired  of  whether  he  had  paid 
certain  particular  creditors,  naming  them, 
and  that  he  stated  be  had  not  paid  such 
claims,  but  we  find  no  general  denial  such  as 
is  stated.  Furthermore,  the  evidence  set 
forth  in  the  motion  for  a  new  trial  would 
not  Justify  the  granting  of  the  same  for  the 
reasons  urged,  being  too  vagrue,  indefinite, 
and  remote  to  warrant  the  relief  asked  for. 

Complaint  Is  also  made  with  respect  to 
certain  language  used  in  instruction  Na  5. 
While,  perhaps,  the  language  of  the  Instrue- 
tlon  oolght  have  been  less  involved,  and  its 
meaning  clearer  and  more  apparent,  we  do 
not  find  that  the  issues  were  in  any  wise 
confused  thereby. 

The  contention  made  that  the  Bulk  Sales 
Law  is  unconstitutional  and  void  has  already 
been  considered  and  disposed  of  in  Appel 
Mercantile  Co.  v.  Barker,  supra.  It  la  prob- 
ably true  that  the  plaintiff  has  suffered  hard- 
ship by  his  failure  to  comply  with  the  provi- 
sions of  the  statute.  Under  the  law  as  it 
stood  before  the  passage  of  the  act  creditors 
were  often,  made  the  victims  of  misplaced 
confidence  and  defrauded  of  their  Just  dues 
by  sales  of  merchandise  in  bulk  and  tbe  re- 
moval or  concealment  of  the  proceeds.  The 
Legislature  sought  to  remedy  this  evil  by  a 
short  and  simple  statute,  which,  if  followed, 
would  protect  both  l)uyer  and  creditor.  If 
the  law  is  unwise  or  oppressive  the  law- 
makers must  be  appealed  to  for  relief. 

We  find  no  prejudicial  error  in  the  record, 
and  the  Judgment  of  the  district  court  is  af- 
firmed. 

BARNES,  TAWCBTT,  and  HAMER,  33., 
not  sitting. 
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BRUNMER  T.  MINNEAPOLIS,  ST.  P.  &  S.  S. 

M.  RY.  CO.  et  al. 

(Sapreme  Oourt  of  Wisconsin.     Oct.  7,  1918. 

Dissenting  Opinion  Oct  17,  1918.) 

1.  RaIIBOADS  (§  461*)— FIME&— CONTBIBUTOBT 

NaouoBNCB— Anticxpation  ov  Dahoeb. 
Where  the  jury  speci&Uy  found  that  a  rail- 
toad  company  should  have  anticipated  that  a 
fire,  negligently  started  by  it  on  its  right  of  way, 
woald  spread  to  a  pile  of  wood  on  another  part 
of  the  right  of  way,  the  owner  of  the  wood,  who 
knew  of  the  starting  of  the  fire,  was  also  bound 
to  anticipate  that  danger. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1682;  Dec.  Dig.  i  461.*] 

2.  RAII.B0A08  (|461*) — FlKE»— OOHTKIBUTOBT 

NEOuai:i«CE--DKOBKK  ov  Care. 

The  owner  of  wood  stacked  on  a  railroad 
right  of  way,  who  knows  tliat  it  is  exposed  to  de- 
atruction  by  a  fire,  is  bound  to  use  all  reasonable 
precautions  to  prevent  its  destruction,  and  if  be 
fails  to  do  80  his  negligence  precludes  a  recov- 
ery. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  168;   Dec.  Dig.  |  461.*] 

3.  RAIZ.BOADS  ({  459*)— FiBBS. 

It  is  negligent  for  the  owner  of  wood  to 
leave  it  stacked  on  a  railroad  right  of  way,  some 
(tf  it  for  more  than  one  year,  and  the  owner  of 
the  wood,  as  well  as  the  railroad  company,  would 
be  liable  for  damages  caused  by  a  fire  which 
started  in  that  wood  and  spread  to  other  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1677-1680,  1684;  Dec  Dig.  < 
459.*] 

4.  Rahjioadb    (|    482*)— Fibes— Sxtfficienct 
or  Evidence— GoNTBiBUTOBT  Neouosnce. 

In  an  action  against  a  railroad  company  for 
tlie  destruction  of  wood  stacked  upon  its  right  of 
wa^r,  where  it  crossed  pUdntift's  land,  by  a  fire 
which  was  started  on  the  opposite  side  of  the 
track  and  bnmed  for  two  days  before  it  reached 
the  wood,  evidence  held  to  show  that  the  plain- 
tiff did  not  use  due  diligence  to  put  out  the  fire 
irhich  he  had  reason  to  anticipate  would  de- 
stroy his  property. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1780-1782,  1734-1786;  Dec.  Dig. 
1482.*] 

Siebecker  and  Kerwin,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Marathon 
County ;  A.  H.  Reld,  Judge. 

Action  by  Charles  Brunner  against  the 
Minneapolis,  St  Paul  &  Sault  Ste.  Marie  Rail- 
way Company  and  another.  Judgment  for 
the  plaintiff,  and  defendants  appeal.  Re- 
versed and  remanded,  with  directionB  to  dis- 
miss. 

This  action  was  brought  to  recover  damages 
for  the  burning  of  certain  i^orest  products 
piled  for  sblpment  by  the  plaintiff  along  and 
adjacent  to  a  spur  track  of  the  Abbotsford 
&  Northeastern  Railway  Company.  It  was 
alleged  In  the  complaint  that  the  defend- 
ant railway  company  owned  and  operated  the 
railroad  and  spur  track,  and  that  its  code- 
(endant  by  Its  permission  operated  the  loco- 
motive which  set  the  flre.  The  acta  of  negli- 
gence claimed  were:  (1)  Failure  to  properly 
equip  the  locomotive  so  as  to  prevent  the 
escape  of  sparks;  (2)  want  of  ordinary  care 
In  the  operation  of  the  locomotive;   (3)  fail- 


ure to  Iceep  the  right  of  way  free  from  com- 
bustible material.  The  Jury  found  all  three 
acts  of  negligence  and  acquitted  the  plaintiff 
of  contributory  negligence.  It  also  found  in 
answer  to  the  first  question  of  the  special 
verdict  that  the  flre  which  eventually  de- 
stroyed plaintiff's  property  was  set  on  the 
right  of  way  by  an  enj^e  operated  by  the 
Copper  River  Land  Company  on  the  forenoon 
of  May  4,  1911.  The  sixth  question  of  the 
special  verdict  was  as  follows:  "Question  No. 
6:  If  you  answer  the  first  question  'Yes,' 
then  ought  the  defendants  to  have  reasonably 
anticipated,  under  all  the  circumstances,  that 
said  fire  might  probably  reach  and  bum 
plaintiff's  forest  products  as  a  natural  and 
probable  result?  Answer:  Yes."  The  court 
rendered  Judgment  in  favor  of-  the  plaintiff 
for  the  value  of  the  material  destroyed  as 
found  by  the  Jury,  and  the  defendants  appeal 
from  the  Judgment 

W.  A.  Hayes,  of  Milwaukee,  for  appellant 
Minneapolis,  St  P.  &  S.  S.  M.  Ry.  Co.  Lines. 
Spooner,  Ellis  &  Quarles,  of  Milwaukee,  for 
appellant  Copper  River  Land  Co.  Emery  W. 
Crosby,  of  NelUsvlUe  (R.  J.  MacBride,  of 
Nelllsvllle,  of  counsel),  for  reqiondent 

BARNES,  J.  (after  stating  the  facts  as 
above).  The  appellants  insist  that  the  Judg- 
ment is  erroneous  and  should  be  reversed  on 
the  following  grounds:  (1)  There  was  no  evi- 
dence showing  or  tending  to  show  tliat  the 
defendant  railway  company  either  owned  or 
operated  the  railroad  or  spur  track  In  ques- 
tion; (2)  the  plaintiff  assumed  the  hazard 
which  caused  the  destruction  of  his  property ; 
(3)  the  plaintiff  was  a  trespasser  or  at  beet 
a  mere  licensee,  toward  whom  the  defendants 
owed  no  duty  except  to  refrain  from  acts 
willfully  Injurious ;  and  (4)  the  plaintiff  vma 
guilty,  of  contributory  negligence.  The  con- 
clusion reached  on  the  question  of  contribu- 
tory negligence  obviates  the  necessity  of  con- 
sidering any  of  the  other  assignments  of  er- 
ror. 

The  property  destroyed  consisted  of  hem- 
lock and  basswood  bolts  and  kiln  wood.  The 
amount  found  by  the  Jury  was  1,400  cords. 
About  800  cords  of  the  kiln  wood  liad  been 
piled  along  the  spur  track  for  more  than  a 
year  before  the  fira  This  wood  was  fuzzy  and 
rotten  and  extremely  dry  and  inflammable, 
as  much  so  as  tobacco  or  cotton,  according 
to  plaintiff's  evidence.  The  rest  of  the  wood 
had  been  hauled  during  the  winter  preceding 
the  fire.  The  flre  that  destroyed  the  wood 
was  set  by  a  passing  locomotive  between  10 
and  11  o'clock  on  the  forenoon  of  May  4, 
1911.  The  weather  was  and  had  been  dry  for 
some  time  before  the  flre.  The  plahitlff  own- 
ed the  N.  E.  %  of  section  34,  township  No. 
29  north,  of  range  2  east,  in  Marathon  coun- 
ty. The  railroad  ran  through  this  land  In  a 
northeasterly  and  southwesterly  direction. 
The  spur  track  in  question  was  on  the  S.  W. 


•For  other  cases  see  same  toplo  and  section  NUMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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%  of  the  N.  B.  ^  of  the  aforesaid  section 
and  on  the  northerly  side  of  the  main  tract 
The  flre  caught  on  the  right  of  way  on  the 
southerly  side  of  the  track  and  opposite 
where  the  wood  was  piled.  There  was  no 
wood  piled  on  the  south  side.  The  plaintlfT 
and  one  of  his  employSs  were  at  work  400 
or  500  feet  from  where  the  wood  was  piled 
when  the  engine  passed  which  the  Jury  found 
set  the  flre,  and  they  discovered  the  flre  al- 
most immediately  after  the  train  passed. 
The  plaintiff's  land  on  the  south  side  of  the 
track  was  cut  over,  and  there  was  consider- 
able debris  thereon,  and  the  railroad  right 
of  way  was  also  badly  littered  with  the  dfi- 
bris  usually  found  after  forest  products  have 
been  removed  and  the  land  has  not  been 
Cleared  up.  There  was  a  moderately  brisk 
northwesterly  wind  on  the  day  on  which  the 
flre  was  set,  as  well  as  on  the  day  following. 
The  wind  went  down  toward  evening  on  the 
4tb  and  5th  of  May.  On  May  6th  the  wind 
changed  and  blew  more  strongly  than  on  the 
preceding  days  and  from  the  southwest  and 
drove  the  flre  across  the  track  and  into  the 
plaintiff's  wood. 

The  undisputed  evidence  tends  to  establish 
some  facts  which  it  Is  difficult  for  any  one 
who  has  ever  seen  a  forest  flre,  or  for  any 
one  who  has  not  for  that  matter,  to  under- 
stand and  harmonize.  It  is  undisputed  that 
it  had  been  very  dry  for  some  time  beforie 
the  flre;  that  there  was  a  brisk  wind  blow- 
ing; that  there  were  old  logs,  stumps,  tree- 
tops,  small  balsam  trees,  and  grass  and 
weeds  Iji  abundance  In  the  path  of  the  fire, 
and  yet  on  the  day  It  started  It  only  burned 
over  a  strip  about  100  feet  wide  and  from 
100  to  200  feet  long.  On  the  second  day 
the  area  burned  over  was  no  greater,  and  on 
the  third  day  the  flre  spread  over  a  some- 
what larger  territory.  The  flre  spread  very 
little  during  ^ther  night  It  Is  a  fair  con- 
clusion to  draw  from  the  evidence  that  dur- 
ing the  first  45  hours  that  elapsed  after  the 
flre  started,  it  did  not  ran  over  to  exceed 
what  would  be  one-half  of  an  ordinary  sized 
block  in  a  dty  or  village. 

[1]  The  jury  found  that  the  defendants 
ought  reasonably  to  have  anticipated  under 
all  the  circumstances  that  the  flre  set  might 
probably  reach  and  burn  the  plaintltT's  forest 
products  as  a  natural  and  probable  result  If 
the  defendants  were  bound  to  anticipate  the 
burning  of  plaintiff's  property,  then  assured- 
ly the  plaintiff  was  bound  to  anticipate  that 
It  would  be  burned  as  a  natural  and  prob- 
able result  of  the  flre.  The  plaintiff's  con- 
duct after  he  discovered  the  flre  must  be 
Judged  in  the  light  of  the  anticipation  that 
the  flre  would  probably  reach  and  destroy 
bis  property.  He  lived  only  80  rods  from  the 
spur  track.  He  had  been  working  around 
there  on  and  off  for  a  couple  of  years  and 
knew  the  condition  of  the  right  of  way,  as 
well  as  of  his  own  land  adjacent  thereto.  He 
was  practically  on  the  ground  when  the  flre 
started,  working  with  one  of  his  employes. 


He  testified  that  immediately  after  the  train 
passed  he  saw  the  blaze  that  set  the  fire. 
Another  of  his  employes  was  on  the  ground 
in  the  afternoon  but  apparently  took  no  very 
active  part  in  putting  out  the  flre.  At  least 
he  carried  no  water.  Plaintiff  knew  of  its 
progress  during  the  50-odd  hours  that  elapsed 
between  the  time  it  started  and  the  time  it 
reached  his  wood.  ! 

[2]  As  owner  of  the  property  exposed 
to  destruction  and  knowing  of  the  existence 
of  the  flre,  he  was  bound  to  use  all  reason- 
able precautions  to  prevent  its  destruction; 
and,  if  be  failed  to  perform  the  duty  which 
the  law  enjoined  on  him  in  this  regard,  he 
was  guilty  of  contributory  negligence,  which 
in  law  precludes  a  recovery.  Kellogg  v.  Rail- 
way Ck>.,  26  Wis.  223,  7  Am.  Rep.  69 ;  Mills 
V.  RaUway  Co.,  76  Wla  422,  45  N.  W.  225; 
Austin  V.  Railway  Co.,  93  Wis.  496,  67  N.  W. 
1129 ;  Gibbons  v.  Railroad  Co.,  62  Wis.  546, 
22  N.  W.  533. 

Does  the  undisputed  evidence  show  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence? There  is  in  fact  no  dispute  in  the 
evidence  upon  the  question.  It  was  given 
by  the  plaintiff  and  his  brother-in-law.  The 
circuit  Judge  in  his  opinion,  on  the  motion 
for  Judgment  by  defendants  after  verdict 
said  that  he  had  grave  doubt  on  this  ques- 
tion but  concluded  that  negligence  on  plain- 
tiff's part  was  not  so  clearly  established  that 
reasonable  minds  might  not  differ  on  the  sub- 
ject 

[3]  It  might  be  here  remarked  that  if  this 
flre  had  been  set  in  the  plaintiffs  wood  with- 
out any  other  act  of  negligence  on  the  part 
of  the  railway  company  than  that  of  allowing 
the  material  to  remain  on  its  right  of  way 
the  length  of  time  which  it  did,  and  the  flre 
communicated  to  the  property  of  a  third  per- 
son, the  defendant  railway  company  would 
be  liable  for  the  resulting  damages  under  the 
doctrine  of  Theresa  Village  M.  F.  In&  Co.  v. 
Railway  Co.,  144  Wis.  321,  128  N.  W.  103. 
The  case  under  consideration  presents  a 
more  aggravated  situation  than  did  the  The- 
resa Case.  The  right  of  way  and  land  ad- 
jacent thereto  contained  a  lot  of  combustible 
material;  the  wood  was  of  the  same  char- 
acter in  a  large  part;  and  it  was  permitted 
to  remain  on  the  right  of  way  nearly  a  year 
longer.  The  amount  of  material  stored  was 
considerably  larger.  If  it  would  be  negli- 
gence for  the  railway  company  to  permit  the 
wood  to  remain,  it  would  certainly  be  negli- 
gence for  the  owner  to  do  so.  It  was  the 
duty  of  the  plaintiff,  under  the  decision  cited, 
to  have  shipped  his  wood  before  the  flre. 
Had  he  done  so,  it  would  not  have  barned. 
But  assuming  that  this  act  of  negligence 
would  not  be  a  defense  against  negligence 
on  the  part  of  the  defendants,  we  think  the 
evidence  failed  to  show  that  the  plaintiif 
used  reasonable  diligence  to  put  out  a  flre 
that  he  had  reason  to  anticipate  would  prob- 
ably destroy  his  property  if  not  brought  un- 
der control.  (^n,n,n\o 
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[4]  In  tbe  first  place,  it  seems  well-nigh 
tDcredible  tliat  a  woods  fire  which  was  only 
aUe  to  cover  a  space  100  feet  wide  by  100 
to  200  feet  in  length  from  before  11  o'clock 
in  the  morning  until  6  o'clock  in  the  evening 
of  May  4th,  occurring  during  a  dry  time  and 
fbnned  by  a  wind,  could  not  with  a  reason- 
able endeavor  on  the  part  of  the  plaintiff 
and  liis  employ^  have  been  prevented  from 
spreading  further.  What  Is  true  of  May 
4Ui,  is  Just  as  true  of  May  6th,  and  the  early 
part  of  May  6th. 

In  the  next  place,  when  plaintiff  found  he 
could  not  control  the  fire,  if  he  did  -so  find, 
he  neither  notified  the  railway  company  nor 
bis  neighbors  nor  called  for  any  assistance 
from  his  neighbors  until  the  fire  reached  his 
wood  on  May  6th.  Then  in  less  than  half 
an  hour  he  got  15  or  20  of  them  to  come  to 
his  assistance,  and  they  succeeded  in  saving 
a  part  of  the  wood.  He  bad  a  number  of 
neighbors  living  near  him  with  whom  he 
had  tdephone  connections,  and  he  could  also 
reach  the  agent  of  the  railway  company  at 
Abbotsford,  four  miles  distant,  in  the  same 
manner.  It  was  the  custom  of  the  railway 
company  to  send  men  to  put  out  fires  that 
were  running  along  its  right  of  way,  when 
notified  of  their  existence.  Although  he  per- 
mitted a  lot  of  highly  Inflammable  material 
to  remain  on  the  badly  littered  up  right  of 
way  for  considerably  more  than  a  year,  he 
never  even  took  the  precaution  to  keep  a 
few  barrels  of  water  on  the  premises  that 
would  be  handy  for  use  in  an  emergency.  He 
abandoned  the  fire  entirely  on  the  night  of 
May  4th  and  also  on  the  night  following. 
The  wind  was  down  on  both  nights  apd  the 
fire  spread  very  little.  It  at  least  seems  in- 
credible that  the  fire  could  not  be  put  out 
on  Either  night  In  the  little  patch  where  it 
was  working,  had  any  reasonable  effort  been 
nsed.  It  is  hardly  ordinary  care  for  a  man 
to  sit  down  after  6  o'clock  and  do  nothing  to 
prevent  a  fire  from  destroying  his  property, 
unless  some  reasonable  excuse  is  offered  for 
80  doing.  With  the  assistance  of  his  men, 
it  is  obvious  that  this  fire  could  have  been 
put  out  or  Its  spread  prevented  on  either 
night  If  his  men  refused  to  work,  and  his 
brother-in-law  hardly  would  have  done  so, 
he  might  call  upon  his  neighbors,  but  he  did 
not  even  work  himself.  The  Big  Eau  Plalne 
river  was  within  20  or  30  rods  of  the  wood- 
yard,  and  there  was  also  a  spring  not  to 
exceed  20  or  30  rods  away.  There  was  not 
a  shovelful  of  dirt  thrown  on  the  fire  and 
no  attempt  made  to  throw  up  any  embank- 
ment or  dig  any  trench  around  it,  although 
the  testimony  of  the  plaintiff  showed  that 
the  shovel  was  an  Implement  commonly  used 
to  fight  forest  fires  by  throwing  up  dirt  and 
stamping  out  the  fire.  Wbat  the  plaintiff 
and  his  men  did  do  was  to  carry  some  wa- 
ter from  the  spring  for  an  hour  or  two  on 
the  first  day  and  to  brush  away  some  leaves 
from  the  path  of  the  fire  on  this  and  the 


succeeding  days.  But  even  this  latter  work 
they  did  not  keep  up.  Fart  of  the  time 
they  spent  In  simply  watching  tbe  fire  and 
part  of  the  time  in  peeling  the  bark  from 
the  basswood  bolts  and  doing  other  work 
around  the  wood  piles  that  had  no  con- 
nection with  the  fire  whatever. 

Concerning  bis  efforts  to  put  out  the  fire 
on  May  4th,  the  plaintiff,  among  other  things, 
testified  that  he  noticed  it  as  soon  as  the 
train  had  gone  by;  that  he  was  about  400 
or  500  feet  from  tJie  track ;  Frank  Davis  was 
with  him;  that  they  rushed  down  and  saw 
it  was  burning  pretty  good  and  that  he 
rushed  up  to  his  house  and  got  some  palls 
and  they  carried  water  from  the  spring  and 
tried  to  put  it  out  and  could  not;  that  he 
did  not  know  how  many  pails  of  water  they 
used  on  it.  They  brought  water  there  quite 
a  while  until  the  fire  ran  away  from  them  to 
the  south.  It  might  l>e  here  remarked  that 
the  utmost  extent  to  which  the  fire  ran  on 
May  4th  did  not  exceed  200  feet  in  length 
by  100  feet  In  width.  He  further  tesUfied: 
"Q.  Did  you  try  to  put  It"  out  with  anything 
else  besides  palls  of  water?  A.  No.  Q.  What 
else  did  you  do  that  day  to  try  to  put  it  out? 
A.  We  didn't  do  much  of  anything.  We 
tried  to  put  it  out  with  water  and  we  couldn't 
do  It.  Q.  How  long  did  you  keep  up  your 
efforts  to  put  It  out  with  water?  A.  We 
worked  about  an  hour  or  two.  Q.  After 
that  what  did  you  do?  A.  Well,  we  kind  of 
kept  watch  of  it  Tried  to  keep  it  from  run- 
ning further  if  we  could.  Q.  What  did  you 
do  to  keep  It  from  running?  A.  We  kind 
of  scratched  the  leaves  away.  Tried  to 
make  a  track  so  that  it  could  not  get  across. 
Q.  Across  what?  A,  Across  the  leaves.  Q. 
How  far  did  the  fire  go  that  day?  A.  It 
must  have  went  a  couple  of  hundred  feet, 
something  like  that  Q.  Toward  the  south? 
A.  Yes,  and  it  spread  some  too.  Q.  How 
wide  did  it  spread?  A.  Might  have  spread 
a  hundred  feet.  Q.  What  was  there  on  this 
ground  that  the  fire  went  over  that  day? 
A.  There  was  brush  and  old  logs — grass." 
Continuing,  the  witness  said:  "We  stayed 
there  fighting  it  until  about  6  o'clock.  We 
went  to  dinner  that  day.  Davis  and  I 
changed  off.  When  It  came  6  o'clock  ho  and 
I  left  U.  I  went  down  after  supper  and 
looked  at  it  but  Davis  didn't  It  was  still 
burning  after  supper  over  this  piece  of  land. 
Some  places  it  was  burning  In  logs  and  rub- 
bish and  stumps  laying  all  over.  I  didn't 
leave  anybody  there  to  watch  it  that  night. 
Jacobi  was  there  in  the  afternoon.  He  did 
not  bring  pails  of  water.  Didn't  do  any- 
thing after  about  6  o'clock." 

Referring  to  the  efforts  made  to  put  out 
or  control  the  fire  on  the  following  day,  the 
plaintiff  testified  that  he  got  there  in  tbe 
morning  about  7  o'clock.  "Q.  What  did  you 
try  to  do  then?  A.  Couldn't  do  much  of  any- 
thing. Q.  What  did  you  try  to  do?  A.  Fire 
was  all  over.     Hard  chance  to  put  it  out' 
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Q.  What  did  yon  try  to  do  T  A.  Well,  we 
couldn't  do  much  of  anything  at  all.  Q. 
Did  you  try  to  do  anything?  A.  Sure,  we 
tried.  Q.  What  did  you  try  to  do?  A.  We 
tried  to  scratch  the  leaves,  yon  know,  and 
get  a  track,  and  tried  to  keep  the  fire  from 
running  across  it,  but  It  would  get  across. 
Q.  This  was  still  burning  down  toward  the 
south,  was  it?  A.  Yes.  Q.  When  you  got 
there  on  the  morning  of  the  6th,  had  it 
spread  much  during  the  night?  A.  It  spread 
some,  but  It  didn't  spread  as  much  as  it 
did  during  the  day.  Q.  Who  did  you  have 
there  helping  yon  on  the  6th?  A.  Davis 
and  JacobL  Q.  Did  you  work  there  all 
that  day?  A.  No.  Q.  How  long  did  you 
work?  A.  We  worked  so  long  as  we  see 
we  couldn't  hold  the  fire  from  going  any 
further.  Q.  How  long  was  that?  A.  It  was 
maybe  a  couple  of  hours,  three  hours,  four 
hours.  Q.  Ton  worked  there  two  or  three  or 
four  hours  that  day?  A.  Tes.  Q.  And  then 
you  didn't  work  any  more?  A.  No,  we  kept 
watch  of  it  so  that  if  there  was  sparks  fly- 
ing we  would  keep  that  out  Q.  How  far 
did  it  burn  that  day?  A.  It  must  have 
burned  a  couple  of  hundred  feet  more.  Q. 
So  that  would  make  in  the  neighborhood  of 
400  feet  aU  together?  A.  Yes,  300  or  400 
feet"  The  witness  further  testified  that 
they  left  the  fire  at  6  o'clock  that  evening, 
and  that  he  went  down  after  supper  and 
looked  at  it  and  that  It  was  still  burning; 
that  there  must  have  been  a  couple  of  hun- 
dred feet  that  was  on  fire,  the  way  it  was 
running.  There  was  not  as  much  flame  as 
during  the  daytime.  Plaintiff  testified  that 
on  the  morning  of  the  6th  he  got  down  there 
at  7  o'clock.  The  Are  was  not  burning  so 
bard;  that  it  had  gone  down  during  the 
night ;  that  he  made  an  effort  to  put  it  out 
on  the  morning  of  the  6th.  "Q.  What  did 
you  do?  A.  We  tried  to  surround  it  the 
way  we  did  the  other  day.  Q.  Who  was 
there  to  help  you?  A.  Edwin  JacobL  Q. 
Davis  too?  A.  Yes,  Davis  was  there  too. 
Q.  You  say  you  tried  to  surround  It  What 
did  you  do?  A.  We  tried  to  scratch  a  track 
the  way  I  told  yon  before  and  scratch  the 
leaves  away  and  try  to  keep  it  from  run- 
ning across.  Some  time  after  the  wind  came 
up  and  It  ran  right  across  and  got  away  Just 
the  same.  I  did  not  notify  the  railroad 
men  that  the  fire  was  burning.  They  had 
employes  running  by  there.  I  thought  they 
saw  the  fire.  I  had  a  telephone  in  our  house 
at  that  time  connected  with  Abbotsford.  I 
knew  there  were  ofiBcers  of  the  railway 
company  at  Abbotsford.  I  did  not  ask  any- 
body except  Davis  and  Jacobi  to  help  me 
fight  the  fire  while  it  was  burning  across  the 
track;  didn't  until  It  got  Into  my  wood." 
The  witness  further  testified  that  the  wind 
was  blowing  from  the  southwest  on  the 
morning  of  the  6th  when  he  got  up.  "Went 
down  to  the  fire  between  7  and  8  o'clock. 
Fire  bad  sort  of  died  down  during  the  night 


The  fire  was  burning  to  the  west  ilde  of 
the  burned  over  place  on  the  6tli.  Came 
up  close  to  the  previous  buraings;  way  up 
to  it  all  the  way  up  to  the  track.  The  fire 
reached  the  track  about  1  or  2  o'clock  on 
the  6th.  I  was  down  there  all  the  time.  Bd- 
wln  Jacobi  and  Frank  Davis  were  with  me 
right  along.  Of  course  we  changed  off  to 
get  our  dinner.  We  went  to  dinner  that 
day  the  same  as  other  days;  we  changed 
off."  When  the  fire  got  across  the  track  and 
into  the  wood,  the  witness  "hollered"  for 
help  and  got  15  or  20  men  there  in  a  very 
short  time.  The  amount  burned  on  the  6th 
was  considerably  more  than  on  the  4th.  The 
fire  burned  faster.  Started  all  over  on  the 
wood,  sparks  flying  over  there,  and  it  burn- 
ed on  top  and  on  the  sides  and  all  over. 
Kiln  wood  was  the  nearest  to  the  track.  It 
was  pretty  dry.  This  light  loose,  splintery, 
fuzzy  stuff,  a  pretty  small  spark  wUl  set 
to  going ;  start  almost  as  quickly  as  tobacco 
or  cotton. 

Edwin  Jacobi,  a  brother-in-law  of  the 
plaintiff,  testified  to  substantially  the  same 
state  of  facts  as  the  plaintiff.  He  said:  "We 
tried  the  best  we  could  to  put  it  out  I 
worked  there  all  afternoon  of  the  4th.  On 
the  6th  I  was  there  early  In  the  morning. 
We  worked  there  pretty  near  all  day  up  to 
4  o'clock;  we  could  not  check  it  then.  On 
the  6th  we  was  down  there  again  and 
tried  it  but  could  not  succeed  In  checking 
it  I  was  there  when  the  woodyard  burned. 
The  wind  was  blowing  from  the  southwest 
and  the  fire  came  around,  followed  the  outer 
edge  of  it  And  as  it  came  near  the  landing 
it  spread  out  It  was  somewhere  near  2 
o'clock  before  the  flre  got  into  the  yard  on 
the  6th.  Q.  Didn't  you  also  work  In  the 
woodyard  In  the  forenoon  of  the  6th  7  A. 
No.  Q.  Peeling  bolts  and  piling  wood?  A. 
About  two  or  three  hours  of  it  early  in  the 
morning  before  the  wind  arosa  Q.  And 
Davis  worked  some  there  also,  didn't  be? 
A.  Not  with  me.  Q.  But  elsewhere  in  the 
yard?  A.  He  worked  a  little  further  up 
around  the  yard,  not  in  the  yard.  Q.  What 
was  he  doing?  A.  Cleaning  up  also.  Q. 
And  piling  also?  A.  Yes,  sir.  Davis  did  not 
do  any  peeling.  While  I  worked  there  peel- 
ing and  piling  and  cleaning  I  would  look 
over  at  the  flre  occasionally  and  then  peel 
and  pUe  and  look  over  at  the  flre  again." 
Witness  also  testified  that  he  worked  in  the 
woodyard  on  and  off  during  May  5th,  but  did 
not  do  any  work  therein  on  the  afternoon  of 
May  4th. 

The  condition,  then,  on  the  morning  of 
May  6th  was  this:  The  wind  had  changed 
and  increased  and  was  blowing  so  as  to 
carry  the  flre  toward  plaintiff's  wood;  the 
wood  was  dry  and  inflammable ;  the  ground 
was  dry  and  littered  with  dead  tops,  brusb, 
and  grass;  and  at  the  utmost  the  fire  was 
not  more  than  400  feet  away  from  the  wood. 
It  was  not  only  probable  bat  inevitable  that 
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the  Are  would  reach  the  wood,  noless  it  rain- 
ed or  the  wind  changed  or  there  was  some  ef- 
Sdent  work  done  to  stop  It  There  is  no 
claim  that  it  looked  like  rain  and  no  reason 
to  suppose  that  the  wind  wonld  snddenly 
change.  Yet  with  this  situation  before  him, 
plaintiff  not  only  failed  to  call  for  any  help 
but  he  kept  his  two  employes,  Dayls  and 
Jacobl,  at  their  nsnal  work  in  the  woodyard 
for  at  least  two  or  three  honrs  in  the  morn- 
ing. It  is  tme  Jacobl  says  that  this  occurred 
before  the  wind  came  up,  but  plaintiff  said 
the  wind  had  shifted  during  the  night  and 
was  blowing  from  the  southwest  in  the  morn- 
ing when  he  got  up,  but  that  it  got  stronger 
during  the  day.  We  do  not  think  there  was 
any  room  for  the  jury  to  draw  the  inference 
from  this  testimony  that  the  plaintiff  used 
that  degree  of  diligence  In  attempting  to 
control  this  fire  that  an  ordinarily  prudent 
person  would  use  who  had  every  reason  to 
anticipate,  and  who  in  fact  did  anticipate, 
that  hla  property  would  in  all  probability  be 
destroyed  by  fire  unless  its  spread  was  pre- 
vented. No  water  was  used  after  the  first 
day.  What  work  was  done  thereafter  con- 
sisted in  putting  out  sparks  and  brushing 
away  leaves  from  the  path  of  the  fire.  The 
fire  had  been  driven  back  to  the  track  and 
within  a  few  feet  of  the  plaintiff's  wood 
about  noon  of  the  6th.  The  plaintiff  and  his 
employ^  changed  off  and  went  to  dinner  as 
usual,  but  the  fire  did  not  reach  the  wood 
until  between  1  and  2  o'clock,  and  it  was 
not  until  then  that  help  was  called  for.  tfn- 
til  this  fire  got  into  the  plaintiff's  wood,  it 
was  a  diminutive  affair.  This  is  apparent 
from  the  small  area  which  it  covered  and  the 
character  of  the  stuff  on  which  it  fed.  It  is 
something  of  a  tax  on  one's  credulity  to  be- 
lieve that  its  spread  could  not  be  prevented 
day  or  night  by  the  plaintiff  and  his  em- 
ployte,  bad  they  made  an  intelligent  and  de- 
termined effort  to  do  80.  The  attempts  to 
stop  this  fire,  at  least  after  the  first  day, 
were  desultory  and  feeble,  and  no  attempt 
whatever  was  made  to  secure  reinforcements. 
The  witness  De  Lapp  testified  that  plaintiff 
gave  him  as  a  reason  for  not  getting  help 
that  be  thought  from  the  condition  of  the 
wind  he  would  "let  it  bum  and  do  away 
with  tile  rubbish  on  tliat  side  of  the  track." 
Plaintiff  did  not  deny  making  this  statement, 
except  to  this  extent:  He  said  he  did  not 
remember  of  having  made  the  statement  and 
did  not  think  he  made  it 

We  hold  that  on  the  facts  which  are  estab- 
lished by  the  evidence  of  the  plaintiff  with- 
out dispute,  and  In  view  of  the  existing  con- 
ditions which  were  known  to  the  plaintiff,  be 
did  not  exercise  that  degree  of  care  and  cau- 
tion to  prevent  the  destruction  of  bis  prop- 
erty that  the  law  required  him  to  exercise, 
and  that  be  has  no  right  of  recovery  in  this 
action. 

Tlie  Judgment  of  the  circuit  court  is  re- 


versed, and  the  cause  is  remanded,  with  di- 
rections to  dismiss  the  complaint 

KERWIN,  3.  (dlssoiting).  The  Jury  found 
that  the  plaintiff  was  not  guilty  of  contribu- 
toi|y  negligence,  and  the  court  sustained  that 
finding  in  a  very  able  opinion  in  which  he 
carefully  considers  the  case,  discussing  all 
the  points  made  by  appellant  and  resolving 
them  in  favor  of  the  plaintiff.  This  court 
has  repeatedly  held  that.  If  there  is  any 
credible  evidence  to  support  the  verdict,  it 
cannot  be  disturbed,  and  that  the  Judgment 
of  the  trial  court  sustaining  the  verdict 
should  not  be  set  aside  unless  clearly  wrong. 
Nolan  V.  Kroenlng,  130  Wis.  79,  109  N.  W. 
963;  Hoveland  v.  NaUonal  B.  W.,  134  Wis. 
342,  114  N.  W.  795,  14  L.  B.  A.  (N.  S.)  1254; 
Kroger  v.  Cumberland  F.  P.  Co.,  145  Wis. 
433,  130  N.  W.  613,  35  L.  B.  A.  (N.  S.)  473; 
Ritter  V.  Chicago,  M.  &  St  P.  Ry.  Co.,  128 
Wis.  276, 106  N.  W.  1103 ;  Lam  Yee  v.  State, 
132  Wia  627,  112  N.  W.  425;  Clemens  v. 
Chicago,  St  P.,  M.  &  O.  Ry.  Co.,  137  Wis. 
387,  119  N.  W.  102;  Sparks  v.  Wisconsin  C. 
Ry.  Co.,  139  Wis.  108,  120  N.  W.  858;  Llnd 
V.  Uniform  S.  &  P.  Co.,  140  Wis.  183,  120 
N.  W.  839;  Fltzpatrick  v.  Lake  Superior  T. 
&  T.  By.  Co.  et  aL,  142  Wis.  65,  124  N.  W. 
1054;  Bogers  v.  Brown,  143  Wis.  472,  128 
N.  W.  64;  White  v.  MinneapoUs,  St  P.  & 
Sault  Ste.  M.  By.  Co.,  147  Wis.  141,  133  N. 
W.  148 ;  Slam  v.  Lake  Superior  T.  &  T.  By. 
Co.,  152  Wis.  426,  140  N.  W.  30. 

After  a  careful  examination  of  the  record, 
I  am  unable  to  say  that  there  is  no  credible 
evidence  to  support  the  verdict  nor  that  the 
Judgment  of  the  court  below  is  clearly  wrong. 
I  caimot  agree  to  t^  proposition  stated  In 
the  majority  opinion  to  the  effect  that,  be- 
cause the  Jury  found  that  the  defendant 
ought  "reasonably  to  have  anticipated  under 
all  the  circumstances  that  said  fire  might 
probably  reach  and  bum  plaintiff's  forest 
product  as  a  natural  and  probable  result," 
the  plaintiff  was  bo«^d  to  anticipate  that 
the  property  would  t)e  burned  as  a  natural 
and  probable  result  of  the  fire.  I  do  not  re- 
gard the  analogy  perfect  A  different  rela- 
tion exists  between  plaintiff  and  defendant  on 
the  element  of  anticipation.  The  Jury  would 
be  entitled  to  find  reasonable  anticipation 
on  the  part  of  defendant  and  not  on  the  part  of 
plaintiff  under  the  circumstances  of  the  case. 
The  defendant  was  bound  to  keep  its  right 
of  way  free  from  combustible  matter  and  pro- 
tect property  from  fires  originating  upon  its 
right  of  way  through  its  negligence  or  fail- 
ure to  perform  its  duty.  In  the  exercise  of 
ordinary  care  on  his  part  the  plaintiff  had 
a  right  to  presume  that  the  defendant  would 
perform  its  duty  and  conduct  its  business 
accordingly.  Beach  on  Contributory  Negli- 
gence, %  237.  The  finding  of  anticipation  by 
defendant  for  the  reasons  stated  and  oth- 
ers, perhaps,  does  not  necessarily  charge  the 
plaintiff  with  tlie  element  of  anticipaticnL 
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The  main  question,  bowever,  upon  whicli 
the  majority  opinion  turns  is  the  alleged  con- 
tributory negligence  of  the  plaintiff.  The 
learned  trial  Judge  found  trouble  witli  this 
question,  and  the  fact  that  be  did  is  evidence 
that  he  very  carefully  considered  it  I  think 
the  evidence  ample  to  warrant  the  Jury  in 
finding  that  the  plaintiff  was  not  guilty  of 
contributory  negligence.  During  May  4th  and 
5th  there  was  little,  if  any,  danger  of  the  fire 
reaching  the  plaintiff's  property.  It  started 
on  the  south  side  of  the  right  of  way  and  con- 
tinued to  run  in  a  southerly  direction  away 
from  plaintiff's  property.  The  defendant's 
employes  had  knowledge  of  the  fire,  and  the 
plaintiff  had  a  right  to  believe  they  would 
assist  in  putting  it  out  if  it  became  danger- 
ous without  being  requested.  The  course  of 
the  fire  during  the  4th  and  6th  was  toward 
the  river  and  away  from  the  woodyard.  The 
plaintiff  and  two  others  did  considerable 
work  during  this  time  in  trying  to  put  it 
out  but  failed,  although  doubtless  they  con- 
siderably retarded  its  progress  since  it  burn- 
ed over  a  very  small  territory  during  the  4th 
and  5th.  True,  the  evidence  shows  that  plain- 
tiff did  not  work  fighting  the  fire  on  the 
nights  of  the  4th  and  5th,  but  he  did  return 
after  supper  and  kept  watch  of  it  for  a  time 
until  he  was  satisfied  that  it  would  do  no 
harm  during  the  night  It  is  entirely  prob- 
able that  plaintiff  could  not  fight  a  forest 
fire  for  two  days  and  two  nights  in  succession 
without  rest,  and  his  belief  that  it  was  in 
such  condition  that  it  could  be  left  with  safe- 
ty seems  to  have  been  verified  by  the  fact 
that  the  fire  made  little  progress  during  ei- 
ther night  and  reached  no  danger  point 
Whether  a  fire  is  sufflelently  subdued  so  that 
it  will  smoulder  and  gradually  die  out  is 
peculiarly  a  matter  of  Judgment  upon  which 
the  plaintiff  could  be  mistaken  without' being 
negligent. 

Jt  Is  said  in  the  majority  opinion  that  the 
pialntiff  did  not  work  effectually,  that  he  did 
not  shovel  dirt  but  merely  scratched  off 
leaves  and  made  tracks  around  the  fire. 
Whether  the  work  done  was  effectual  work  or 
the  proper  way  to  fight  the  fire,  a  Jury  of  the 
county  and  the  Judge  of  the  circuit  were  as  , 
well,  if  not  better,  able  to  Judge  than  this 
court .  It  is  quite  obvious  that  the  proper 
or  best  manner  of  fighting  a  fire  may  vary 
according  to  circumstances.  A  prairie  fire 
could  doubtless  be  most  effectually  fought  by 
plowing  around  it  or  surroxindlng-  It  by  a 
trench.  But  a  forest  fire  and  a  fire  In  a 
"slashing"  among  the  treetops,  brush  piles, 
small  undergrowth  of  timber,  a  mass  of  roots, 
brush,  and  shrubbery  are  quite  different  prop- 
ositions, and  the  progress  must  be  stayed  in 
a  different  manner.  It  is  often  a  proper  way 
to  fight  fire  with  fire — a  back  fire.  It  is  a 
common  thing  in  fighting  fire  to  build  a  fire 
ahead  of  the  destructive  fire,  bum  off  the 
combustible  matter,  and  thus  stay  the  prog- 
ress of  the  large  fire.    The  defendant  intro- 


duced some  evidence  to  the  effect  that  plain- 
tiff said  that  be  would  let  the  fire  bum  and 
clear  off  the  rabbish  after  it  started  on  the 
4th.  I  think  the  Jury  would  be  well  war- 
ranted In  finding  that  this  was  not  negligence 
even  if  the  plaintiff  did  so.  If  the  defendant 
had  cleared  its  right  of  way  at  the  place  in 
question  on  the  4th  after  the  fire  started  ei- 
ther by  clearing  off  the  rubbish  or  burning 
it  while  the  wind  was  from  the  north,  no  In- 
Jury  would  have  been  occasioned  to  plaintiff. 
The  fact  that  the  plaintiff  and  his  helpers 
did  not  use  shovels  in  fighting  the  fire  was 
not  negligence  under  the  circumstances  of 
the  case.  Conditions  were  such  that  shovels 
could  not  be  used  efficiently.  Digging  ahead 
of  a  fire  in  "slashings"  among  second  growth 
of  timber,  brush,  and  roots  obviously  would 
not  be  effectual.  Moreover,  it  appears  from 
the  evidence  that  the  fire  bumed  with  consid- 
erable fury  and  that  shoveling  or  digging 
ahead  of  it  to  the  extent  that  could  be  done 
would  be  wholly  unavailing.  This  is  evident 
from  the  fact  that  the  fire  Jumped  tlie  rail- 
road track  when  it  reached  it  on  the  6th 
and  started  fresh  fires  in  the  wood  piles. 

I  think  It  was  for  the  Jury  to  say  whether 
the  manner  of  fighting  the  fire  and  the  means 
used,  under  all  the  circumstances,  were  the 
exercise  of  ordinary  care  on  the  part  of  the 
plaintiff.  The  evidence  shows'  that  plaintiff 
and  his  employes  tried  to  put  out  the  fire 
with  water  and  could  not  do  so ;  that  they 
scratched  away  the  leaves  and  made  tracks 
around  the  fire.  This  evidence  tends  to  show 
that  they  tried  to  surround  it  or  stay  Its 
progress  by  making  a  track  cleared  of  all 
combustible  material  so  that  when  it  reached 
this  track  it  would  go  no  further.  Could  not 
the  Jury  find  that  it  was  ordinary  care  to 
fight  the  fire,  under  the  circumstances,  In 
the  manner  the  evidence  shows  they  did 
fight  it? 

The  evidence  tends  to  show  tliat  the  fire 
did  not  make  great  progress  on  the  4th  and 
5th,  and  that  it  was  kept  pretty  well  under 
control,  but  that  plaintiff  and  his  help  could 
not  extinguish  it  Its  course  was  toward 
the  river,  which  was  not  far  away,  at  which 
it  would  spend  its  force.  On  the  morning  of 
the  6th,  however,  the  wind  changed  and 
drove  it  back  toward  plaintiff's  property. 
The  plaintiff  and  his  employes  worked  at  it 
in  the  forenoon  and  tried  to  surround  It  the 
same  as  they  did  on  the  previous  days  but 
were  unable  to  stay  its  progress,  whereupon 
they  called  the  neighbors  and  collected  15  or 
20  men  who  appeared  with  pails  and  aided 
in  trying  to  extinguish  the  fire  but  failed. 
The  question  is  not  whether  it  was  possible 
to  fully  extinguish  the  fire  by  collecting  a 
large  force  before  the  6th  but  whether  it 
was  ordinary  care  on  the  part  of  the  plain- 
tiff to  fight  the  fire  as  he  did  when  there  was 
no  immediate  danger  and  when  he  tbouslit 
the  railroad  employ&i  linew  «t  ttie  fire  and 
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would  assist  in  putting  It  out  U  tbere  was 
danger. 

Even  on  the  morning  of  tbe  6th  the  fire 
was  not  dangerous.  It  had  died  out  during 
the  night  of  the  5th,  but  the  wind  rose  dur- 
ing the  forenoon  of  the  6th,  got  stronger  dur- 
ing the  day,  and  the  fire  reached  the  track 
about  1  or  2  o'clock  p.  m.  of  the  6th.  During 
the  nights  of  the  4th  and  5th  the  evidence 
shows  that  the  Are  was  confined  largely  to 
logs  and  old  stumps  where  it  had  caught ;  it 
would  stick  in  the  old  stumps;  the  other 
stuff  had  pretty  well  bnmed  up  but  kept 
burning  some  in  the  stumps.  So  it  appears 
that  plaintiff  and  his  help  kept  the  fire  pretty 
well  under  control  on  the  4th  and  5th.  One 
witness  testified  respecting  work  on  the  4th : 
"Q.  Did  you  do  anything  that  afternoon  with 
Mr.  Bronner  to  put  out  this  fire?  A.  Yes,  I 
did.  Q.  Will  you  tell  the  court  and  Jury 
what  you  did  tbere?  A.  We  first  tried  to  put 
it  out  with  some  water  and  we  didn't  succeed 
very  well  with  that,  so  we  went  to  work 
where  tbe  largest  blazes  were  of  tbe  fire.  We 
scraped  the  leaves  away  to  keep  it  from  run- 
ning, and  then  we  couldn't  stop  it  while  the 
wind  was  blowing  so  bard  and  throwed  the 
sparks  over  that,  and  all  we  could  do  was 
to  surround  it  with  water  again  and  put  out 
these  little  sparks  that  would  start  up  that 
we  could  control.  But  that  was  to  no  effect; 
the  wind  was  too  strong.  It  was  too  strong. 
It  was  burning  all  over  and  there  were  tops 
of  hemlock  trees  fell  over,  and  balsams. 
They  give  a  pretty  good  blaze  and  when  it 
got  in  tbere  we  could  not  control  it  We  tried 
the  best  we  could  to  put  it  out.  Q.  Did  you 
work  there  all  the  afternoon  of  the  4th?  A. 
Tes,  sir.  Q.  How  about  the  6th?  A.  I  was 
there  early  in  the  morning.  Q.  Did  you  work 
around  this  fire  during  all  the  time  on  the 
5tb?  A.  We  worked  there  pretty  near  all 
day  up  to  4  o'clock;  we  could  not  check  It 
then." 

There  is  evidence  that  tbe  wind  changed 
during  the  night  or  morning  of  the  6tb  and 
got  strong  during  the  day  and  that  tbe  .fire 
turned  and  burned  another  strip  about  200 
feet  wide  back  to  the  track.  This  strip 
was  about  400  feet  long,  so  that  the  amount 
burned  on  the  6tb  was  considerably  more 
than  that  burned  on  the  4tb.  This  strip 
burned  on  the  6th  was  covered  with  com- 
bustible matter  on  the  right  of  way,  and 
when  tbe  fire  reached  the  right  of  way  up  to 
the  track  tbe  sparks  flew  across  and  caught 
in  plalntUTs  wood.  The  sparks  set  fire  to 
the  wood  all  over.  "Sparks  flying  over  there 
and  it  burned  on  top  and  it  burned  on  the 
sides  and  all  over." 

The  evidence  not  only  shows  that  the  fire 
started  on  the  right  of  way  on  the  4th  and 
bnmed  away  from  the  track  the  4th  and  5tb, 
then  the  wind  changed  and  it  burned  a  new 
track  back  and  into  the  rubbish  and  com- 
busttUe  material  on  the  right  of  way,  and 
when  It  burned  np  to  tbe  track  it  threw 


sparks  across  into  plaintiff's  wood  piles  and 
destroyed  them.  The  evidence  is  sufBcient 
to  warrant  the  Jury  in  flnding  that  the  de- 
fendant's employes  knew  of  the  fire  on  tbe 
4th  and  5th  and  knew  that  plaintiff  had  a 
right  to  believe  that  defendant  would  clear 
its  right  of  way  of  combustible  material  and 
prevent  the  fire  from  running  upon  and  over 
its  right  of  way,  if  it  returned.  There  is 
evidence  that  the  employes  of  defendant  went 
over  the  track  at  tiie  point  In  question  at 
least  twice  a  day  during  the  4th,  6th,  and 
6th  and  knew  of  the  fire;  that  the  right  of 
way  was  covered  with  rubbish  and  other 
combustible  material.  The  law  requires  the 
defendant  to  keep  its  track  clean.  The  plain- 
tiff had  a  right  to  presume  that,  after  the 
flre  started  on  the  4th,  the  defendant  would 
guard  against  damage  which  might  be  oc- 
casioned by  the  accumulation'  of  combustible 
material  on  its  right  of  way.  All  of  these 
circumstances  must  be  taken  into  account  In 
determining  whether  plaintiff  was  guilty  of 
contributory  negligence.  The  plaintiff  was 
not  boun^  to  call  upon  defendant  to  perform 
its  duty.  He,  wltlt  tbe  help  be  had,  was 
quite  active  in  fighting  tbe  flre  and  kept  It 
fairly  well  subdued  to  the  extent  that  it 
did  not  spread  In  any  dangerous  direction 
until  the  forenoon  of  the  6th,  when  a  strong 
wind  drove  it  again  upon  the  right  of  way 
and  into  a  mass  of  rubbish  and  combustible 
material  which  should  not  have  been  there. 

Some  of  the  evidence  is  set  out  in  tbe  ma- 
jority opinion,  but  of  course  it  Is  difficult  to 
get  a  very  accurate  idea  from  fragments  of 
what  the  whole  evidence  tends  to  prove.  The 
evidence  shows  that  the  plaintitTs  wood  was 
piled  on  the  north  side  of  the  track  and  that 
the  fire  started  on  the  south  side;  part  of 
the  wood  was  piled  on  the  right  of  way  and 
part  on  the  plaintiff's  land;  tbe  wood  was 
placed  in  this  position  so  as  to  be  convenient 
to  load  on  cars  for  shipment;  the  fire  started 
in  a  pile  of  rubbish  on  the  right  of  way.  May 
4tb ;  the  plaintiff  testified  that  after  the  train 
passed  on  tbe  4tb  of  May  the  fire  started  on 
the  right  of  way  and  he  rushed  to  it  and  saw 
that  he  could  not  do  anything  vrithout  water, 
so  he  went  for  a  couple  of  pails  but  before 
he  got  back  the  flre  had  spread  and  it  was 
Impossible  to  put  it  out;  it  ran  off  onto  bis  ' 
land  from  the  right  of  way  and  burned  down 
several  hundred  feet;  that  it  was  awfully  dry 
at  that  time;  there  was  a  spring  20  or  30 
rods  from  the  flre  from  which  be  carried 
water  but  could  not  put  it  out;  tbe  wind  was 
blowing  a  good  breeze;  it  was  awfully  easy 
for  the  fire  to  start  in  the  rubbish  on  the 
right  of  way,  and  when  it  did  start  it  burned 
"awful  hard  right  away";  plaintiff  bad  a 
man  or  two  with  him  helping  him  fight  the 
fire  on  the  4th  and  they  worked  until  6  o'clock 
or  a  Uttlp  after;  tbe  next  morning  tbe  fire 
was  stlU  burning  but  not  blazing  so  hard; 
the  wind  bad  gone  down  a  little;  the  fire  kept 
burning  on  tbe  6th;   the  plaintiff  coulcL|^t 
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put  it  out  on  tbe  4th  or  Stb,  bat  be  had  bis 
men  keep  watcb  of  it  and  tried  to  keep  it 
from  miming  farther;  they  made  tracks 
around  it  so  It  could  not  get  acioss ;  at  noon 
plaintiff  and  bis  men  changed  off  to  go  to 
dinner  so  as  to  leave  one  watching  it,  and 
plaintiff  w«it  down  after  supper  and  watch- 
ed it;  that  the  right  of  way  extended 
through  plaintiff's  land  so  that  be  owned  land 
on  both  sides  of  the  track. 

Plaintiff  produced  the  following  evidenoe: 
"Q.  Will  yon  explain  to  this  Jury  what  this 
pile  of  rubbish  that  you  say  this  fire  started 
in  was?  A.  It  was  a  pile  of  old  ties  and  old 
bark  and  all  stuff  they  had  picked  up  and 
throwed  up  on  a  pile  and  then  grass  had 
growed  up  (high  weeds)  and  It  was  awful 
easy  for  the  fire  to  start  When  it  did  start 
it  burned  awful  hard  right  away.  It  was 
awful  dry.  Q.  What  condition  was  this  right 
of  way  in  right  around  next  to  your  log  piles 
as  to  being  cleared  up  or  whether  there  was 
any  refuse  or  anything  on  there?  A.  It  was 
in  bad  shape.  Q.  Tell  the  Jury.  A.  It  was 
grass  and  weeds  and  small  brush  and  old 
logs  and  ties  and  everything  lying  along  the 
whole  right  of  way  there.  •  •  •  Q.  Tou 
stayed  there  how  long  that  afternoon,  the 
afternoon  of  the  4th  ?  A.  I  stayed  there  until 
6  o'clock,  or  maybe  a  little  after.  Q.  And 
tbien  tbe  fire  was  burning  how  far  away  from 
your  woodyard  at  that  time?  A.  It  must  have 
been  from  200  to  300  feet  from  the  wood- 
y.ard  at  that  time.  Q.  How  was  it  the  next 
morning  when  you  came  down  there?  A.  It 
Wis  still  burning.  It  was  not  blazing  so  hard 
the  next  morning.  The  wind  had  gone  down 
a  little  bit  but  after  a  little  bit  the  wind  rose  a 
little  bit  Q.  On  the  morning  of  the  5th  what 
direction  was  the  wind?  A.  In  the  north 
yet  Q.  Did  that  fire  keep  on  burning?  A. 
Tes,  kept  on  burning  aU  day  the  5th.  Q.  Did 
It  bum  as  much  on  the  5th  as  it  did  on  the 
4th?  A.  Yes,  it  burned  more  on  tbe  5th  than 
it  did  on  the  4th.  Q.  What  happened  on  the 
morning  of  the  6th?  A.  The  wind  had  chang- 
ed to  the  southwest  and  it  kept  blowing  this 
fire  back  toward  my  land,  and  of  course 
during  the  day  the  wind  got  pretty  strong, 
and  after  dinner,  between  1  and  2  o'clock, 
why  it  came  so  fast  we  could  not  keep  it 
back  and  it  got  across  the  track  into  my 
woodyard  -and  we  could  not  put  that  out  Q. 
Who  was  there  helping  you  at  the  time  the 
woodyard  burned?  A.  There  was  Edwin  Ja- 
cobi  right  there  when  the  woodyard  started 
to  bum.  He  was  right  there  helping  me  fight 
the  fire.  Of  course  after  it  got  into  my 
wood  I  run  up  to  the  house  and  got  some 
more  palls  and  I  run  up  on  the  road  and  I 
hollered  'Fire'  as  loud  as  I  could  and  rushed 
back  and  some  more  of  my  neighbors  came 
down  with  some  more  pails.  But  it  was  im- 
possible for  us  to  put  it  out,  and  within  a 
short  time  tbe  fire  got  so  hot  we  could  not  do 
anything.  All  we  could  do  was  to  surround 
it  and  keep  it  from  running  my  whole  land. 


Wherever  the  sparks  would  fly  we  would 
put  that  out  Q.  Tou  watched  this  fire  all  the 
day  of  the  6th  with  a  man?  A.  Yes,  I  did. 
Q.  And  also  the  morning  of  the  6th?  A.  Yea, 
sir.  •  •  •  Q.  On  the  4th  of  May,  the  first 
day  of  the  fire,  who  was  with  you?  A.  Frank 
Davis.  Q.  I  mean  helping  to  pnt  it  out  A. 
Yes,  he  was  there  at  that  time  in  the  morning. 
In  the  afternoon  Edwin  Jacobi  was  there  too. 
•  •  •  Q.  On  the  5th  who  was  there  with 
you  daring  the  fire?  A.  Frank  Davis  and 
Edwin  JacobL  Q.  Anybody  else?  A.  No. 
Q.  The  6tb,  the  day  they  destroyed  your 
vroodyard,  what  other  people  were  there?  A> 
After  the  yard  had  caught  fire  there  was 
quite  a  number  of  people  there — ^the  neigh- 
bors. Of  course  before  the  yard  had  caught 
fire  there  was  me  and  Edwin  Jacobi  and  this 
Daris.  Q.  That  was  before  it  crossed  tbe 
railroad  track  from  the  south?  A.  Yes.  Q. 
You  had  no  wood  on  the  south  side  of  the 
track?  A.  No.  •  •  ■»  Q.  How  long  did 
you  keep  up  your  efforts  to  pat  It  out  with 
water?  A.  We  worked  about  a  hour  or  two. 
Q.  After  that  what  did  you  do?  A.  Well, 
we  kind  of  kept  watch  of  it  Tried  to  keep 
it  from  running  further,  if  we  could.  Q. 
What  did  you  do  to  keep  it  from  running? 
A.  We  kind  of  scratched  the  leaves  away. 
Tried  to  make  a  track  so  that  It  coald  not 
get  across.  *  *  *  Q.  Did  you  make  any 
effort  to  pnt  it  oat  on  the  morning  of  the  6th? 
A.  Yes,  sir.  Q.  What  did  you  do?  A.  We 
tried  to  surroand  it  the  way  we  did  the 
other  idj.  Q.  Who  was  there  to  help  you? 
A.  Edwin  JacobL  Q.  Davis  too?  A.  Yes, 
Davis  was  there  too.  Q.  You  say  you  tried 
to  surround  it  What  did  you  do?  A.  We 
tried  to  scratch  a  track  tbe  way  I  told  you 
before  and  scratch  the  leaves  away  and  try 
to  keep  it  from  running  across.  Some  time 
after  the  wind  came  up  and  it  ran  right 
across  and  got  away  Just  the  same.  •  •  • 
Q.  About  how  wide  a  strip  did  it  bum  from 
the  south  side  of  the  right  of  w^y  down  to- 
ward the  river?  A.  It  burned  maybe  100  feet 
oi'  so  when  it  went  down.  When  it  came 
back  it  burned  another  strip  maybe  the 
same  vridth,  maybe  a  little  wider.  Q.  Did  it 
go  clear  to  the  river?  A.  No,  it  didn't  Q. 
What  stopped  it?  A.  There  was  a  kind  of 
old  clearing  over  in  there.  Old  marsh  near 
the  river.  Q.  How  long  was  it  before  it  got 
down  to  that  point  near  the  river  where  it 
stopped?  A.  About  a  day  and  half  or  so.  Q. 
And  along  about  the  evening  of  the  5th?  A. 
Yes.  *  *  •  Q.  On  the  morning  of  the  6th 
the  fire  turned  around  and  again  came  back 
toward  the  track,  did  it?  A.  Yes,  it  did.  Q. 
And  gradually  worked  another  strip  back. 
A.  Yes.  Q.  And  about  how  wide  would  you 
say  the  strip  was  which  was  burned  back  on 
the  forenoon  of  the  6th?  A.  It  must  have 
been  maybe  200  feet  wide.  Q.  And  about  how 
long?  About  400  feet?  A.  Yes,  something 
like  that  Q.  So  that  the  amount  burned  on 
the  6th   was  considerable^  more  than  that 
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bnmed  on  the  4thT  ▲.  Yes.  Q.  Burned  fast- 
er? A.  Yes.  Q.  Or  was  the  material  a  little 
drier?  A.  Wdl,  It  wasn't  much  drier,  but  It 
was  a  little  more  old  mbUsh  and  grass,  I 
sappose,  and  the  wind  was  a  good  deal 
stronger  so  It  drove  It  through  fast  Q.  Did 
this  brush,  mbblsh,  old  logs,  stnmps,  and  tree- 
tops  and  the  like  corer  all  of  that  strip  burn- 
ed on  the  6th?  A.  Yes.  Q.  Clear  np  to  the 
right  of  way?  A-  Yes.  Q.  And  when  It  got 
np  to  the  right  of  way  these  sparks  began  to 
fly  over  from  time  to  time?  A.  Yes.  Of 
coarse  the  right  of  way  was  all  the  same 
kind  of  mbblsh  and  It  burned  over  on  that 
It  nerer  storied  until  It  got  right  to  the 
track.  Q.  Where  did  the  fire  start  on  the 
wood?  On  the  top  or  down  on  the  ground? 
A  It  started  all  over.  Sparks  flying  over 
there  and  it  burned  on  top  and  It  burned  on 
the  sides  and  all  over."  Speaking  of  the  fire 
on  the  6th  before  It  caught  the  wood,  the  wit- 
ness said:  "Q.  When  things  got  to  that  point 
you  and  Davis  were  still  alone?  A.  No, 
Jacob!  was  there.  Q.  Yon  and  Jacobl  and 
Davis?  A.  Yes,  sir.  Q.  No  other  help  had 
yet—  A.  No.  Q.  And  then  yon  lapped 
quickly  for  help,  did  you?  A.  Yes.  Q.  How 
long  after  you  set  out  for  help  was  It  before 
help  arrived?  A.  It  was  not  more  tlum  about 
15  or  20  minutes.  Q.  And  then  the  number 
of  those  coming  greatly  increased?  A.  Yes. 
Q.  What  did  they  bring  as  weapons  of  war? 
A.  Brought  pails.  Q.  And  shovels?  A,  No, 
I  guess  they  didn't  any  of  them  have  shovels. 
Q.  Each  brought  pails  with  him?  A.  I  guess 
ttkey  didn't  all  bring  palls  over.  Q.  And  they 
carried  water  from  the  river?  A.  They  had 
a  spring  they  got  water  out  of.  Q.  During 
the  night  of  the  4th  and  5th  was  the  fire 
pretty  largely  confined  to  logs  and  old  stumps 
in  which  it  had  caught?  A.  Yes,  old  stumps 
and  old  logs  burning." 

As  to  extinguishing  the  fire  on  the  6tli,  a 
witness  testified:  "Q.  What  did  you  do  to 
try  to  extinguish  this  fire  after  you  got  down 
there?  A.  Carrying  water  and  throwing 
Idles  apart" 

There  is  also  evidence  that  the  fire  burned 
in  the  shape  of  a  horseshoe,  starting  at  one 
heel  and  burning  toward  the  river  to  the  toe 
and  then  back  to  the  other  heel  at  the  rail- 
road track,  and  that  it  was  600  or  700  feet 
from  where  the  fire  started  to  where  it  stop- 
ped near  the  river  bank. 

The  defendant  also  offered  some  evidence 
to  the  effect  that  the  plaintiff  stated  that  he 
thought  from  the  condition  of  the  wind  that 
be  would  let  the  fire  burn  and  do  away  with 
the  rubbish  on  the  side  of  the  track.  Tills 
statement  is  denied  by  plaintiff. 

Plaintiff  had  been  shipping  wood  previous 
years  and  some  wood  remained  from  the  year 
before.  There  is  no  evidence  that  he  did  not 
ship  out  his  wood  as  fast  as  he  could  dispose 
of  it    The  greater  part  of  the  Wood  was  cut 


and  piled  by  the  track  the  winter  before  the 
fire. 

I  think  It  (dear  that  there  Is  an  abundance 
of  evidence  to  support  a  finding  of  the  jury 
that  there  was  no  contributory  negligence 
either  before  or  after  the  fire.  £rd  v.  Chicago 
&  N.  W.  By.  Co.,  41  Wis.  65. 

I  think  the  case  was  properly  disposed  of 
below  and  that  the  Judgment  should  be  af- 
firmed. 

SIEBECKER,  J.  I  concur  in  the  dissent- 
ing views  of  Mr.  Justice  KEBWIN.  I  am  per- 
suaded that  the'  evidence  in  the  case  fully 
sustains  the  ultimate  fact  found  by  the  Jury 
and  approved  by  the  trial  court  that  the 
plaintiff  was  not  guilty  of  a  want  of  ordinary 
care  which  proximately  contributed  to  cause 
the  destruction  of  his  property.  Nor  can  T 
agree  to  the  proposition,  under  the  circum- 
stances shown,  that  plaintiff  as  well  as  de- 
fendant ought  to  reasonably  have  anticipated 
the  destruction  of  plaintiff's  property  from 
fire  as  a  natural  and  probable  result  of  the 
want  of  ordinary  care  in  permitting  combus- 
tible material  to  accumulate  on  Its  track. 
The  plaintiff  had  the  right  to  presume  that 
defendant  would  perform  its  duty  In  protect- 
ing his  property  against  loss  by  fire.  This 
duty  Imposes  on  the  defendant  an  obligation 
to  anticipate  the  natural  and  probable  re- 
sults of  such  negligence  which  is  not  imput- 
able to  plaintiff  because  he  had  the  right  to 
rely  on  the  fact  that  defendant  would  comply 
with  the  law  and  protect  him. 


MBBBILL  V.  COMSTOCK. 

(Supreme  Court  of  Wisconsin.     Oct   7,  1913.) 

1.  £iXKCUT0B8  ANn  ADMINISTRA.TOBS  ({  541*) — 
EXECTTTOBS     De     SoN     TOBT— LIABILITY     TO 

CBEDrroB. 

At  common  law  one  who  intermeddled  with 
the  goods  of  a  decedent  was  liable  to  his  creditors 
as  administrator  de  son  tort  for  the  value  of  the 
goods  but  might  be  credited  with  such  lawful 
claims  aa  he  had  discharged,  and  the  creditor 
could  not  recover  unless  he  snowed  some  loss  to 
him  by  the  acts  of  the  intermeddler. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  2592;  Dec 
Dig.  i  641.*] 

2.  SUBBOOATIOIT  (t  19*)— DECEDENT'b  ESTATES 

— Payment  of  Claius— Advances. 

A  widow  who  advances  money  to  be  used  in 
the  payment  of  claims  against  her  husband's  es- 
tate has  such  an  interest  in  the  estate  aa  will  en- 
title her  to  be  subrogated  to  the  rights  of  the 
creditors  whose  claims  she  paid. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent  Dig.  iS  7,  97;    Dec.  Dig.  g  19. 'l 

3.  Executobs  and  Aduinistbatobs  (S  263*)— 
Pbiobitt  of  Claius— Funebal  Expenses. 

Both  at  common  law  and  by  statute  (St. 
1911,  I  3852)  necessary  funeral  expenses  and 
the  expenses  of  the  last  sickness  of  decedent  are 
entitled  to  priority  iu  payment  over  the  claims  of 
general  creditors. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  SI  975-1000: 
Dec.  Dig.  {  263.*] 


'for  otbw  esMS  •••  tam*  topic  and  notion  NUMBER  m  Dec.  Dig.  *  Am.  Dts.  Kay-No.  Series  A  Rep'r  Indexes 

Digitized 


314 


143  NORTHWESTERN  REPORTER 


(Wis. 


4.   EXECUTOBS  AND  AOUIinSTBATORS  (§  540*)— 

ExECtiTORa  De  Son  Tobiv-Liabilitt  to  Ad- 

MINI8TRAT0B— Statute. 

St.  1011,  I!  3259,  providing  that  no  person 
sliould  be  liable  as  executor  de  son  tort  to  a 
creditor  of  the  deceased  but  would  be  liable  as 
a  wrongdoer  to  the  administrator  for  the  value 
of  any  property  of  the  deceased  received  by  him 
and  for  all  damages  to  the  estate,  while  changing 
the  form  of  action  does  not  defeat  the  right  of 
such  person  to  defend  on  the  ground  that  the  as- 
sets were  expended  in  paying  preferred  claims 
against  the  estate,  since  under  those  circum- 
stances no  legal  wrong  was  done  to  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  i  2591;  Dec. 
Dig.  i  540.*] 

6.  EXECUTOBS  AND  Administratobs  (i  640*)— 

Pbesbntation   or  Claius— Execotobs   Db 

Son  Tobt. 

Where  a  widow,  without  administration  pro- 
ceedings, collected  money  due  her  husband's  es- 
tate and  paid  it  out  on  the  expenses  of  his  last 
sickness  and  funeral,  the  subsequent  issuing  of 
letters  of  administration  to  another  and  the  fail- 
ure of  the  widow  to  file  a  claim  for  such  pay- 
ments did  not  defeat  her  right  to  set  up  the 
payments  in  an  action  by  the  administrator  to 
recover  the  amounts  collected  by  her. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |  2591;  Dec. 
Dig.  i  540.*] 

6.  Executobs  and  Administbatobs  (§  639*)— 
constbuction  —  reference  to  coumon 
Law. 

The  rules  of  common  law  as  to  executors  de 
son  tort  remain  in  force  except  in  so  far  as 
changed  by  St.  1011,  §  3259,  providing  for  an  ac- 
tion by  the  administrator  instead  of  the  cred- 
itors, and  they  enter  into  and  affect  the  con- 
struction of  that  statute. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  i  2590;  Dec. 
Dig.  §  639.*] 

7.  ToBTs  (§  20*)— Pebsons  Entitu:d  to  Sub— 
"Whonqdoeb." 

Where  a  statute  gives  a  right  of  action  for 
a  tort  or  wrong  arising  from  the  performance  or 
failure  to  perform  some  act,  it  must  ordinarily  be 
anderstooa  as  existing  only  in  favor  of  those 
who  are  thereby  injured,  since  "wrongdoer"  ordi- 
narily imports  an  invasion  of  right  to  the  dam- 
age of  the  party  who  suffers  such  invasion. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  i  27;   Dec.  Dig.  i  20.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  754S.] 

8.  ToBTS  (§  5*)—AcTiONfl— Defenses— Ab- 
sence OF  INJUBT. 

In  cases  where  the  law  does  not  conclusively 
presume  damages,  it  is  always  a  defense  to  an 
action  for  a  tort  or  wrong  to  show  that  the  plain- 
tiff sustained  no  damage. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  i  5;    Dec  Dig.  §  5.*] 

9.  Courts  (§  472*)- Jurisdiction- Cibouit 
Court— Relief. 

Where  an  administrator  brings  suit  in  the 
circuit  court,  after  the  time  for  filing  claims 
against  the  estate  has  expired,  against  the  wid- 
ow of  the  decedent  for  property  of  the  estate 
converted  by  her  and  which  she  alleged  she  had 
expended  in  the  payment  of  preferred  claims,  the 
circuit  court  has  jurisdiction  to  administer  com- 
plete relief  without  referring  such  claims  to  the 
county  court  in  the  administration  proceedings. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §S  442,  451,  459,  4«5,  619,  1190-1202, 
1  •204-1224,  1247-1259;    Dec.  Dig.  §  472.*] 


10.  Equity  (|  22*)— Jubisdiction— Inade- 
quate Rembdt  at  Law. 

A  court  of  equity  will  take  jurisdiction  of 
matters  cognizable  In  the  county  court  when 
that  court  cannot  give  an  adequate  and  complete 
remedy  as  practical  and  efficient  to  the  ends  of 
justice  and  its  prompt  administration  as  the 
remedy  in  equity. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §1  51-62;  Dec.  Dig.  i  22.*] 

11.  Executors  and  Administbatobs  (S  544*) 
—Executobs  Db  Son  ToBr-AcrioNS— An- 
swer. 

In  an  action  by  the  administrator  against 
the/ widow  of  the  decedent  who  collected  money 
of  Uie  estate  and  paid  it  out  in  the  settlement  of 
preferred  claims,  an  answer  setting  up  such  facts 
as  a  defense  need  not  set  them  up  by  way  of 
counterclaim,  and  they  are  in  issue  without  lep- 
hcation. 

[Kd-  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  (g  2594-2603; 
Dec  Dig.  i  544.*]  "  ' 

Marshall,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Brown  Cotin- 
ty;    Samuel  D.  Hastings,  Judge. 

Action  by  Fred  Merrill,  administrator, 
against  Eustacia  Comstock.  From  an  order 
of  the  circuit  court  sustaining  a  demurrer 
to  the  answer  and  counterclaim,  the  defend- 
ant appeals.    Reversed  and  remanded. 

Martin,  Martin  ft  Martin  and  Gerald 
Clifford,  all  of  Green  Bay,  for  appellant 
Greene,  Falrchlld,  North,  Parker  ft  McGll- 
lan,  of  Green  Bay,  for  respondent 

TIMLIN,  3.  It  appears  that  one  J.  H. 
Comstock  died  Intestate  at  Green  Bay,  AVis., 
on  August  6,  1901.  No  administration  was 
had  on  his  estate  until  July  8,  1909,  when 
the  respondent  was  appointed  his  adminis- 
trator and  qualified.  On  the  date  last  men- 
tioned an  order  was  made  limiting  until  the 
first  Tuesday  of  February,  1910,  the  time 
for  presentation  of  creditors'  claims.  Notice 
of  such  order  was  given  by  publication;  and 
on  the  date  last  mentioned  one  George  Ger- 
ard presented  to  the  county  court  and  had 
allowed  a  claim  against  said  estate  for  |8,- 
833.65.  No  other  claims  were  presented  or 
filed  and  no  application  made  to  extend  the 
time  for  presenting  claims,  which  time  has 
expired.  The  administrator  has  no  assets 
of  the  estate.  At  the  time  of  his  death  J. 
H.  Comstock  had  on  deposit  upon  open  ac- 
count in  a  bank  at  Green  Bay,  |665.  At 
the  same  time  the  Diamond  Match  Com- 
pany owed  said  Comstock  $548.24.  On  or 
about  August  15,  1901,  the  appellant  Ehista- 
da  obtained  payment  of  said  deposit  from 
the  bank  and  as  alleged  embezzled  and  con- 
verted the  same  to  her  own  use  and  at  abont 
the  same  time  collected  the  said  sum  from 
the  Diamond  Match  Company  and  embezzled 
and  converted  the  same  to  her  own  use. 

The  complaint  demands  Judgment  against 
the  appellant,  according  to  the  provisions  of 
section  3824,  R,  S.  Wis.,  for  $2,4^48,  be- 
ing  double   the  sums  conyerted.    The  an- 
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swer  admits  the  foregoing  except  the  aver- 
ments  of  conversion,  embezzlement,  or  other 
wrongdoing  and  avers  that  appellant  Is  the 
widow  of  said  deceased  and  received  the 
two  Items  mentioned  In  the  complaint  which 
fhe,  with  the  consent  of  bis  children  and 
heirs  at  law  and  in  good  faith,  immediately 
disbursed  in  payment  of  fhe  proper  and 
necessary  funeral  expenses  of  said  deceased 
and  in  payment  of  the  necessary  and  rea- 
sonable expenses  of  his  last  sickness.  Mat- 
ters in  the  complaint  not  admitted  are  de- 
nied generally,  and  this  is  followed  by  a 
counterclaim  reiterating  the  particular  facts 
aforesaid. 

By  statute  in  this  state  a  demurrer  to  a 
complaint  may  not  be  sustained  if  the  plead- 
ing states  any  cause  of  action  either  In  law 
or  In  equity.  Wis.  Stats.  S  2649a.  The  de- 
fendant may  also  plead  as  many  defenses  as 
be  ha.s,  whether  they  be  legal  or  equitable. 
Id.  {  2657. 

[1]  Prior  to  the  enactment  of  section  3259, 
Wis.  Stats.,  and  prior  to  A.  D.  1849  it  had 
become  common  law  that  one  who  converted 
the  goods  of  the  deceased  or  Intermeddled 
therewith  and  disposed  of  them  as  an  exec- 
utor or  administrator  might  do  would  be 
held  as  an  administrator  de  son  tort  and 
liable  for  the  value  of  such  goods  at  the  suit 
of  a  creditor  of  deceased  or  at  the  suit  of 
the  rightful  administrator  or  at  that  of  a 
legatee.  It  was  also  well  settled  that  in 
such  an  action  the  executor  de  son  tort  was 
entitled  to  be  credited  with  lawful  claims 
against  the  estate  which  he  had  discharged, 
and  that  the  plalntifT  must,  In  order  to  re- 
cover, show  a  loss  or  damage  to  the  Interest 
which  he  represented  occasioned  by  the  un- 
lawful act.  For  illustration:  If  the  In- 
termeddler  had  paid  out  all  of  the  estate 
which  came  Into  his  hands  In  discharge  of 
a  valid  preferred  claim  against  the  estate, 
the  general  creditor  suing  or  the  adminis- 
trator plaintiff  who  represented  only  such 
);oneral  creditors  of  the  second  class  and 
legatees  or  heirs  could  not  recover.  Glenn 
V.  Smith,  2  GUI  &  J.  (Md.)  493,  20  Am.  Dec. 
452;  18  Gyc.  1363,  and  cases;  1  Williams  on 
Executors  (6th  Am.  Ed.)  306,  316;  2  Black, 
Com.  507;  1  Woeruer,  Am.  Law  Ad.  gi  194, 
195.  The  widow  of  the  deceased,  perhaps 
because  of  her  prior  right  to  administration, 
her  right  to  an  allowance  for  support  and 
right  to  provide  burial  and  funeral,  seems 
to  have  been  favored  In  the  law  at  least 
to  the  extent  that  she  was  not  held  to  be  a 
mere  volunteer  or  an  officious  intermeddler, 
but  she  was  not  exempt  from  the  liabilities 
or  deprived  of  the  defenses  of  an  executrix 
de  son  tort 

[2]  Where  a  widow  filed  a  claim  against 
the  estate  of  her  husband  for  moneys  ad- 
vanced by  her  to  a  former  administrator 
with  which  to  pay  debts,  taxes,  and  funeral 
expenses,  It  was  said  that  a  widow  has  such 
an  Interest  in  the  settlement  of  her  deceas- 


ed husband's  estate  as  will,  where  it  Is 
beneficial  thereto,  enable  her  to  be  subrogat- 
ed to  the  rights  of  creditors  whose  claims 
have  been  paid  by  her.  Ld^'ingston  v.  New- 
kirk,  8  Johns.  Ob.  (N.  Y.)  312;  MltcheU  v. 
Mitchell,  8  Humph.  (27  Tenn.)  358;  WUliams 
V.  WUUams,  17  N.  C.  69,  22  Am.  Dec.  729; 
Sheldon  on  Subrogation,  |  3.  "Her  right 
to  recover  against  the  estate  In  such  case 
rests  on  the  doctrine  of  subrogation  and 
derives  no  force  from  any  contract  with 
the  executor  or  administrator."  Brown  v. 
Forst,  95  Ind.  248. 

Where  a  widow  advanced  money  to  the 
administrator  of  her  husband's  estate  to  be 
used  by  him  in  paying  oft  Just  and  valid 
claims  against  such  estate,  she  is  subrogated 
to  the  rights  of  the  creditors  whose  claims 
were  paid  by  her.  Neptune  v.  Tyler,  15 
Ind.  App.  132,  41  N.  E.  965 ;  Kelley  v.  Ball, 
19  S.  W.  581,  14  Ky.  Law  Rep.  132.  See, 
also,  cases  cited  In  37  Cyc.  392,  393. 

[3]  At  common  law  and  by  statute  In  this 
state  (section  3852),  the  necessary  funeral 
exi>enses  and  the  expenses  of  the  last  sick- 
ness of  decedent  are  entitled  to  priority  In 
payment  out  of  the  assets  of  the  estate  over 
the  claims  of  general  creditors.  See,  also, 
Hernlng  v.  Holt  Lumber  Co.,  163  Wis.  107, 
op.,  140  N.  W.  1102. 

Where  a  widow  took  property  belonging 
to  her  deceased  husband's  estate  and  never 
accounted  for  the  same  to  the  administrator 
but  paid  it  upon  a  note  of  $500  against  the 
estate,  she  was  not  liable  to  the  heir  at  law 
in  equity  for  the  value  of  the  property.  This 
under  the  common-law  rule  relative  to  the 
liabilities  of  an  executor  de  son  tort  Mc- 
Connell  v.  McConnell,  94  lU.  295.  Disregard- 
ing rules  based  upon  the  form  of  action,  it 
Is  safe  to  say  that  this  common-law  rule 
rested  primarily  upon  the  consideration  that 
the  plaintiff  was  not  damaged  by  such  act 
of  the  third  person.  Where  a  man  died  leav- 
ing about  $100  worth  of  personal  property 
and  claims  amounting  to  $16,  and  his  widow 
without  administration  sold  the  personal 
property  and  collected  the  claims  and  with 
the  money  paid  preferred  claims  against  the 
estate  to  the  amount  of  $97,  then  with  the 
small  balance  left  and  her  own  money  paid 
other  debts  of  the  estate  to  the  amount  of 
about  $100,  It  was  ruled  that  the  small  bal- 
ance left  in  her  hands  after  paying  the  pre- 
ferred claims  not  being  sufficient  to  pay  the 
expenses  of  taking  out  administration,  the 
creditor  had  lost  nothing  by  her  not  doing 
so  and  therefore  could  not  recover.  Bogue 
V.  W^atrous,  59  Conn.  247,  22  AO.  31.  A  some- 
what similar  ruling  was  made  in  Portman  v. 
Klemish,  54  Iowa,  198,  6  N.  W.  265. 

Where  a  man  died  leaving  no  property  but 
his  wearing  apparel,  and  his  widow  paid  the 
expenses  of  his  last  sickness  and  his  burial 
and  gave  to  his  brother  a  suit  of  deceased's 
clothing  of  less  value  than  the  amount  thus 
paid  out  by  her,  It  was  held  that  she  wias 
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not  liable  for  conversion  of  tMs  suit  of 
clothes.  Taylor  v.  Moore,  47  Conn.  278.  The 
conrt  said:  "The  law,  not  seeing  in  such 
acts  any  Injury  to  creditors  or  heirs,  has  not 
nndertaken  to  prevent  them.  According  to 
the  plaintiff's  suggestion,  the  apparel  must 
either  be  kept  to  be  eaten  by  moths  or  the 
value  of  It  must  be  consumed  In  the  process 
of  distribution,  In  neither  case  to  the  bene- 
fit of  himself  or  any  other  creditor." 

[4]  These  common-law  rules  are  not  de- 
nied by  respondent's  counsel.  But  they  con- 
tend that  section  3259,  Wis.  Stats,  works  a 
change.  That  section  provides  that:  "No 
person  shall  be  liable  to  an  action  as  execu- 
tor of  bis  own  wrong  for  having  received, 
taken  or  Interfered  with  the  property  of  a  de- 
ceased person ;  but  shall  be  responsible  as  a 
wrongdoer  in  a  proper  action  to  the  execu- 
tors or  general  or  special  administrator  of 
such  deceased  person  for  the  value  of  any 
property  or  effects  so  received  or  taken  and 
for  all  damages  caused  by  his  acts  to  the  es- 
tate of  the  deceased."  This  section  came  In 
as  part  of  a  scheme  for  the  distribution  by 
the  administrator  of  the  assets  of  the  estate 
pro  rata  among  all  the  creditors  of  the  dece- 
dent of  equal  rank  where  such  assets  were  In- 
SufiSdent  to  pay  in  full.  It  was  therefore 
necessary  to  make  some  change  with  refer- 
ence to  the  law  relating  to  executors  de  son 
tort.  That  particular  form  of  action  was 
abolished,  and  the  person  who  took  or  inter- 
fered with  ttte  property  of  the  deceased  per- 
son was  made  responsible  as  a  wrongdoer, 
not  to  the  creditors  or  legatees,  but  to  the 
executors  or  general  or  special  administra- 
tors of  the  deceased  person. 

In  McKelgue,  Adm'r,  v.  Railway  Co.,  130 
Wis.  543,  110  N.  W.  384,  11  L.  R.  A.  (N.  S.) 
148,  118  Am.  St  Bep.  1038,  10  Ann.  Cas.  554, 
the  administrator  sought  to  recover  damages, 
under  the  death  statute  for  negligently  caus- 
ing the  death  of  his  decedent,  one  Broderlck. 
The  answer  among  other  defenses  averred 
that  Broderlck  died  intestate  leaving  no  Wid- 
ow, descendants,  or  ancestors  surviving  him 
and  but  one  heir  at  law,  to  wit,  a  sister  Jo- 
hanna, who  made  claim  against  the  defend- 
ant for  damages  on  account  of  Broderick's 
Injuries  and  that  the  defendant  compromised 
and  settled  said  claim  with  said  Johanna  and 
paid  her  |1,000  in  full  and  received  from  her 
a  release  and  discharge  of  aU  claims  result- 
ing from  the  Injury  and  death  of  Broderlck. 
There  were  other  assets  ample  for  the  pay- 
ment of  debts.  This  defense  was  held  good. 
It  was  considered  that  the  administrator, 
while  invested  with  the  legal  title  to  the  per- 
sonal property  and  rights  of  action  of  the 
estate,  holds  that  title  charged  with  the  duty 
of  managing  and  disposing  of  this  property 
in  accordance  with  the  provisions  of  the  will 
or  of  the  law.  It  will  be  noticed  that  part  of 
the  damages  accrued  to  the  estate  and  part 
arose  under  the  death  statute.  "His  duties 
are  trust  duties.    In  all  eesentlal  respects  he 


Is  regarded  in  courts  of  equity  as  a  trustee. 
2  Woemer,  Adm.  (2d  Ed.)  {{  883,  600.  In 
the  broad  sense  of  the  word  a  trustee  is  one 
in  whom  some  estate.  Interest,  or  power  in 
or  affecting  property  is  vested  for  the  benefit 
of  another.  HUl,  Trustees,  41.  •  •  •  In 
case  of  an  administrator,  the  beneficiaries  of 
the  trust  are  the  creditors  of  the  estate  and 
the  heirs  at  law  of  the  intestate." 

The  damage  done  by  conversion  of  the  as- 
sets of  the  estate  is  done  to  the  baiefldaries 
of  the  estate  or  to  the  administrator  in  his 
capacity  as  trustee  for  the  creditors  and 
heirs.  If  the  answer  shows  that  no  damage 
has  been  done  to  the  estate  or  to  the  admin- 
istrator in  this  capacity,  there  is  no  legal 
wrong  under  section  3259,  supra.  The  law 
does  not  insist  upon  the  Idle  ceremony  of 
collecting  this  money  from  the  widow  for  the 
purpose  of  repaying  it  to  the  same  persons 
to  whom  she  has  already  paid  it  Nor  has 
she  made  it  available  to  the  general  creditors 
by  such  payment  Nor  does  equity  take  mon- 
ey away  from  any  person  at  the  suit  of  a 
trustee  for  an  inferior  class  of  creditors 
where  such  i>erson  would  be  by  that  same  pay- 
ment entitled  by  subrogation  to  the  status  of 
a  preferred  creditor.  Having  applied  the 
assets  of  the  estate  in  payment  of  these  pre- 
ferred claims,  neither  creditors  of  the  second 
class  nor  heirs  were  aggrieved  by  such  pay- 
ment This  would  seem  to  be  clear  on  prin- 
ciple and  sustained  by  the  logic  of  McKelgue 
V.  Railway  Company,  supra.  There  was  no 
wrong  done  to  the  other  beneficiaries  of  the 
estate  at  the  time  the  widow  took  and  ap- 
plied these  assets  in  payment  of  the  prefer- 
red claims. 

[E]  Her  act  in  so  doing  did  not  become 
such  a  wrong  because  of  the  subsequent  ad- 
ministration or  because  the  widow  failed  to 
file  her  claim  in  the  right  of  preferred  credi- 
tors in  such  subsequent  administration. 

In  Rutherford  v.  Thompson,  14  Or.  236, 
12  Pac.  382,  there  was  a  statute  almost 
Identical  with  section  3259,  and  it  was  held 
that  such  statute  took  away  from  the  credi- 
tor the  remedy  of  the  latter  to  charge  the 
intermeddler  as  executor  de  son  tort  and  re- 
quired the  appointment  of  an  administrator 
and  suit  brought  in  the  name  of  the  latter. 
The  creditor  can  no  longer  pursue  his  action 
against  the  Intermeddler,  but  the  action  most 
be  brought  by  the  administrator  of  the  es- 
tate as  trustee  to  recover  and  hold  the  as- 
sets as  a  fund  to  be  disposed  of  according 
to  law.  Quoting  from  the  opinion:  "And, 
whether  we  consider  the  intermeddler  as  an 
executor  de  son  tort  or  as  wrongdoer,  the 
liability  to  respond  to  the  rightful  executor 
or  administrator  Is  the  same,  and  unaffected, 
and  the  law  unchanged.  The  fiction  of  ofllce 
may  be  gone,  but  the  unauthorized  act  of 
Intermeddling  remains,  to  be  dealt  with  judi- 
cially, according  to  the  principles  of  right 
and  Justice,  as  applied  by  the  law  in  such 
cases.    Now,  from  the  faet>that  tha  Intermed- 
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dler  with  the  goods  of  a  deceased  Is  only 
liable  to  respond  to  the  rightful  executor  or 
administrator  for  the  ralue  of  the  goods,  etc.. 
It  by  no  means  follows.  If  what  he  did  was 
of  benefit  and  not  Injury  to  the  estate,  as 
the  payment  of  funeral  expenses,  or  debts 
of  the  deceased,  or  charges  such  as  the  right- 
ful representative  might  have  been  compelled 
to  pay,  he  would  not  be  allowed  to  show  the 
same  In  mitigation  of  damages  in  an  action 
of  trover  instltated  by  such  executor  or  ad- 
ministrator. In  thus  compelling  him  to  a(y 
count  with  only  the  rightful  reptesentatlTe, 
the  statute  does  not  purport  or  undertake 
to  deprive  him  of  any  proper  or  legitimate 
defense.  The  title  of  executor  de  son  tort 
may  be  repudiated,  but  the  Justice  of  the 
law  will  remain,  to  distinguish  between  acts 
which  are  ben^dal  and  those  which  are 
Injurious  to  an  estate." 

[I]  The  rules  of  common  law  are  in  force 
except  so  far  as  displaced  by  the  statute  la 
question.  These  rules  enter  into  and  affect 
the  construction  of  this  statute. 

[7]  When  a  right  of  action  for  a  tort  or 
wrong  is  given  by  statute  and  arises  upon 
the  performance  or  failure  to  perform  cer- 
tain acts.  It  must  ordinarily  be  understood 
as  PTistIng  only  In  favor  of  those  to  whom 
such  acts  are  Injurious  and  damaging. 
Where  the  statute  declares  one  liable  as  a 
wrongdoer,  that  word  ordinarily  Imports  an 
invasion  of  right  to  the  damage  of  the  party 
who  sufTers  such  Invasion.  Ciooley  on  Torts 
(3d  Ed.)  pp.  82,  88. 

[I]  In  those  cases  In  which  the  law  does 
not  conclusively  presume  damages,  it  is  al- 
ways a  defense  to  an  action  for  a  tort  or 
wrong  to  show  that  the  plaintifC  sustained 
no  damage. 

[t]  This  case  being  properly  In  the  drcnlt 
court,  that  court  has  Jurisdictton  to  adminis- 
ter complete  relief  without  referring  the  de- 
fendant to  a  useless  proceeding  in  the  county 
court  where  it  must  be  conceded  that  no  re- 
lief conld  now  be  given  her. 

[II]  A  court  of  equity  wlU  take  Jurisdic- 
tion of  matters  cognizable  In  the  county 
court  when  that  court  cannot  give  an  ade- 
quate and  complete  remedy  as  practical  and 
efficient  to  the  ends  of  Justice  and  its  prompt 
administration  as  the  remedy  In  equity. 
Meyer  v.  Garthwalte,  92  Wis.  Sn,  576,  66  N. 
W.  704.  The  county  court  could  do  nothing 
for  the  defendant  here.  If  she  had  paid  out 
her  own  money  upon  these  preferred  claims, 
she  might  file  a  claim  against  the  estate  In 
county  court,  but  she  has  not  done  so.  She 
can  only  resist  an  action  by  the  administra- 
tor or  begin  a  suit  in  equity  for  subrogation. 
The  administrator  has  brought  her  into  cir- 
cuit court,  and  the  county  court  has  no  gen- 
eral equity  Jurisdiction. 

[11]  The  fact  that  the  defendant's  claim 
against  the  estate.  If  she  had  one,  would  be 
now  barred  by  reason  of  her  failure  to  pre- 


sent it  In  county  conrt  does  not  affect  either 
her  equity  to  be  subrogated  to  the  claims 
of  the  preferred  creditors  or  her  right  to  re- 
sist the  recovery  here  sought  The  rights  of 
the  parties  were  fixed  by  the  transaction 
long  anterior  to  the  time  for  filing  claims, 
and  the  administrator  representing  general 
creditors  never  had  a  right  of  action  against 
the  defendant  upon  the  facts  stated  in  the 
answer  because  as  to  him  and  the  Interest 
which  he  represents  she  was  not  a  wrong- 
doer if  the  answer  be  true.  Under  this  an- 
swer the  defendant  may  show  the  amount 
due  for  expense  of  the  last  Illness  and  what 
is  a  reasonable  amount  to  be  allowed  for 
funeral  expenses,  and  this  may  or  may  not  . 
consume  the  whole  estate  In  questiOD.  The 
afiSrmative  averments  Qf  this  answer  are  by 
statute  at  issue  without  replication,  and  the 
plaintiff  may  recover  only  by  showing  an  ac- 
tual damage  to  the  estate,  or  in  other  words 
that  the  amounts  alleged  to  have  been  paid 
out  by  the  widow  for  the  purposes  aforesaid 
were  not  paid  out  at  all  or  were  excessive 
either  as  not  due  for  the  last  sickness  or  as 
unreasonable  in  amount  for  the  funeral,  but 
the  answer  is  not  subject  to  demurrer.  In 
a  case  like  this,  where  the  defendant  has  not 
paid  out  her  own  money  and  taken  money  or 
property  of  the  estate  thereafter  to  reim- 
burse herself,  no  set-off  and  therefore  no 
such  pleading  as  a  counterclaim  Is  necessary. 
Order  reversed,  and  the  -cause  remanded 
for  further  proceedings  according  to  law. 

MARSHALL,!.,  dissents. 


SPARROW  V.  MENASBA  PAPER  CO.. 

(Supreme  C!oart  of  Wisconsin.     Oct   7,   1913. 
Dissenting  Opinion  Oct  13,  1913.) 

1.  Master  and  Skbvant  (|  111*)— Injttmbs 
TO  Sbbvaht— Safe  Plack  to  Wobk— "Safi" 
— "Satitt." 

St  1911,  {  2394—11,  Bubd.  11,  declares  that 
the  terms  "safe"  and  "safety,"  as  applied  to  em- 
ployment or  a  place  of  employment  shall  mean 
such  freedom  from  danger  as  the  nature  of 
the  employment  will  reasonably  permit  and 
section  2394 — 48  declares  that  every  employ- 
er shall  furnish  employment  which  shall  be 
safe  for  the  employes  therein,  and  shall  use 
safety  devices  reasonably  adequate  to  ren- 
der such  employment  and  place  of  employment 
safe,  while  section  2394 — 49,  subd.  1,  declares 
that  no  employer  shall  peraiit  any  employ^  to 
go  or  be  in  any  employment  or  place  which  is 
not  safe,  and  no  employer  shall  fail  to  furnish 
and  use  safety  devices  and  methods  reasonably 
adequate  to  render  the  employment  and  place 
thereof  safe.  Held  that  as  these  statutes  ren- 
dered the  duty  of  a  master  to  furnish  a  servant 
with  a  reasonably  safe  place  in  which  to  work 
absolute,  the  master  could  not  excuse  bis  failure 
by  reason  of  the  fact  that  the  place  of  work  or 
the  appliances  were  created  by  another,  and  con- 
sequently a  master  was  liable  for  injuries  re- 
ceived by  a  servant  in  unloading  logs  from  a 
railroad  car,  where  safety  appliances  could  have 
been  used  which  would  have  rendered  the  un- 
loading safe,  even  though  the  manner  in  wbich 
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the  logs  were  loaded  by  the  consignor  was  the 
cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S!  215-217,  255;   Dec.  Dig. 

i  111.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  p.  6282 ;   toI.  8,  p.  7792 ;  vol.  7,  p.  6284.] 

2.  Mabteb  and  Sebtant  (§  278*)— Injttbies  to 
Sbbvant  —  Actions  —  Evidence  —  Strin- 

CIBNOT. 

In  a  personal  injury  action  by  a  servant, 
evidence  held  sufficient  to  warrant  a  finding  that 
the  employment  was  not  as  free  from  danger  as 
its  nature  would  reasonably  permit. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Ji  954.  956-958,  960-969, 
971,  9ra,  977 ;  Dec  Dig.  {  i78.*] 

Vinje,  Siebecker,  and  Barnes,  JJ.,  dissenting. 

Appeal  from  Clrcnlt  Court,  Ashland  Coun- 
ty; O.  N.  Risjord,  Judge. 

Action  by  Charles  Sparrow  against  the 
Menasha  Paper  Company.  From  a  judg- 
ment for  defendant,  plalntifF  appeals.  Re- 
versed and  remanded. 

Lamoreuz  &  Cate,  of  Ashland,  for  appel- 
lant William  F.  Shea,  of  Ashland,  and  Doe 
&  Ballhom,  of  Milwaukee,  for  respondent. 

KERWIN,  J.  This  action  was  brought  by 
the  plaintiff,  an  employ^  of  defendant,  to  re- 
cover damages  for  Injuries  sustained  by  talm 
while  engaged  In  unloading  logs  from  a  rail- 
road car.  The  court  below  directed  a  ver- 
dict for  defendant  and  rendered  judgmoit 
in  its  favor  dismissing  the  complaint  with 
costs.  The  plalntifr  assigns  error  In  direct- 
lug  a  verdict 

Among  other  claims  of  negligence,  the 
plaintiff  avers  in  his  complaint  that  the  de- 
fendant failed  to  furnish  a  safe  place  and 
safe  appliances  In  consequence  of  which  he 
was  injured.  The  Injury  occurred  March 
25,  1912. 

The  defendant  purchased  the  logs  In  ques- 
tion In  car  load  lots  from  a  corporation, 
namely,  the  Mellen  Lumber  Company,  under 
a  contract  which  provided  that  the  Mellen 
Lumber  Company  "agrees  to  sell  and  deliver 
to  the  Menasha  Paper  Company  Cln  500  to 
750  thousand  feet,  log  scale)  merchantable 
hemlock  sawlogs,  cut  Into  lengths  from  10 
to  16  feet  f.  o.  b.  Soo  line,  at  points  be- 
tween Glidden  and  Ashland,  Wisconsin,  and 
Mellen  and  Hurley,  securely  loaded  on  cars, 
properly  staked,  according  to  regulations  of 
the  railroad  compapy." 

It  Is  admitted  In  the  pleadings  that  the 
defendant  was  at  the  time  of  the  employ- 
ment and  Injury  a  corporation  engaged  In 
the  manufacture  of  pulp  and  paper  at  Ash- 
land, Wis.,  and  that  on  the  25th  day  of 
March,  1912,  while  plaintiff  was  so  employ- 
ed, he  was  seriously  Injured.  The  answer 
alleges  that  the  cars  were  loaded  In  the 
usual  and  customary  way;  that  the  car 
which  plaintiff  was  unloading  at  the  time  of 
the  Injury  was  not  owned,  loaded,  or  equip- 
ped by  defendant,  but  was  furnished  by  the 


Soo  Railroad,  which  is  a  common  carrier. 
The  evidence  produced  upon  the  trial  tends 
to  prove:  That  the  logs  were  bought  from 
the  Mellen  Lumber  Company,  under  the  con- 
tract above  referred  to,  loaded  on  cars.  That 
they  were  delivered  at  the  defendant's  plant 
on  cars,  and  the  plaintiff  was  directed  by  de- 
fendant to  unload  them,  and  was  engaged 
in  unloading  In  the  manner  ordered  when 
injured.  The  cars  were  flat  cars,  and  the 
logs  were  held  on  by  means  of  stakes  on 
each  side  of  the  car  about  eight  feet  high. 
There  were  two  tiers  of  logs,  the  first  ex- 
tending alx>ut  three  feet  above  the  platform 
of  the  car  and  wires  fastened  to  the  stakes 
extending  across  the  logs,  and  another  tier 
above  this  fastened  with  wires  In  the  same 
manner.  That  the  logs  were  being  unloaded 
from  the  car  on  a  r«llway  about  as  high  as 
the  platform  of  the  car.  The  operation  of 
unloading  was  carried  on  by  first  cutting  the 
wires  attached  to  the  stakes,  then  cutting 
the  stakes  nearly  off,  the  middle  one  first 
then  the  end  ones  on  the  side  of  the  car 
where  the  logs  were  to  roll  off.  Skids  were 
extended  from  the  car  to  the  rollway  to  car- 
ry the  logs  over.  There  was  a  three-foot 
space  between  the  car  and  the  rollway.  Aft- 
er the  stakes  were  cut  nearly  or  part  way  off, 
the  logs  were  pressed  down  or  started  with 
a  cant  hook  so  they  broke  the  stakes  down 
and  rolled  off.  Generally  16  logs  roll  off  at 
once  when  the  stakes  give  way.  Plaintiff 
was  working  under  the  immediate  order  of 
the  defendant's  foreman,  who  was  hurrj-iug 
lilm  In  the  work.  Plaintiff  cut  the  middle 
stake,  then  one  end  stake,  and  was  cutting 
the  other  end  stake,  when  it  broke  with  a 
crash,  and  Instead  of  breaking  away  from 
the  car,  It  fell  towards  plaintiff  and  struck 
bim  on  the  head,  causing  the  Injury.  The 
stake  was  forced  toward  plaintiff  by  a  knot 
on  a  log  pressing  against  It  It  was  partly 
rotten.  There  was  quite  an  unusual  crack 
when  the  stake  broke.  When  a  load  Is  giv- 
ing way.  it  gives  warning  by  a  crack  or  noise 
caused  by  the  logs  rubbing  together,  and  the 
ci-ack  of  the  stakes  gave  warning  on  the  in- 
stant occasion.  When  plaintiff  cut  the  last 
stake  part  way  off  and  stepped  back  four 
feet  from  the  end  of  the  car,  the  foreman 
told  him  to  go  back,  give  It  a  crack,  and 
get  them  a  little  looser  and  "see  If  you  can't 
do  anything."  Plaintiff  went  back  to  "give 
it  a  crack,"  and  the  logs  started  to  break 
down,  and  In  getting  away  plaintiff  stepped 
on  a  piece  of  wood  or  log,  which  rolled  un- 
der his  feet,  and  he  bumped  against  the 
skldway,  and  the  stake  hit  him.  There  is 
also  evidence  of  an  expert  to  the  effect  that 
the  method  of  unloading  pursued  at  the  time 
of  the  Injury  was  extremely  hazardous,  and 
that  there  was  a  safer  way  In  common  use. 
by  which  the  stakes  could  be  removed  by  a 
device  without  cutting  them  or  getting  In 
front  of  the  rollway  as  the  logs  were  about 
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to  loU  from  the  car.  It  also  appears  from 
the  evidence  that,  when  logs  are  loaded  and 
fastened  by  wires  as  those  in  question  were, 
the  nnloadlng  most  be  done  in  the  manner 
It  was  being  done  at  the  time  of  the  injury, 
and  cannot  be  done  in  the  safer  way  de- 
scribed. It  is  therefore  urged  that,  because 
defendant  had  nothing  to  do  with  loading 
the  logs  and  had  no  control  over  such  oi>er- 
atlon,  it  la  not  responsible  for  negligence  In 
loading  or  failure  to  load  so  that  they  could 
be  unloaded  with  safety.  In  other  words, 
that  defendant  not  having  created  the  nn- 
safe  condition  is  not  liable  for  It;  that  the 
logs  were  not  loaded  b^  defendant.  The 
oars  did  not  belong  to  defendant.  They  were 
loaded  under  contract  40  mUes  away,  and 
the  method  of  loading  was  not  under  the  su- 
pervision or  control  of  defendant,  and  after 
loaded  the  defendant  could  not  use  the  safe- 
ty device  for  unloading  testified  to. 

(1,  2]  The  Important  question  raised  by 
respondent's  contention  therefore  is  the  con- 
stmction  of  parts  of  chapter  485,  Laws  of 
Wisconsin  for  1911,  namely: 

"The  terms  'safe*  and  'safety'  as  applied  to 
an  employment  or  a  place  of  employment 
shall  mean  such  freedom  from  danger  to  the 
life,  health  or  safety  of  employes  or  fre- 
quenters as  the  nature  of  the  employment 
will  reasonably  permit"  Section  2394 — 41, 
subd.  11,  Stats,  of  1911. 

"Eveiy  employer  shall  furnish  employ- 
ment which  shall  be  safe  for  the  employes 
therein  and  shall  furnish  a  place  of  employ- 
ment which  shall  be  safe  for  employes  there- 
in and  for  frequenters  thereof  and  shall  fur- 
nish and  use  safety  devices  and  safeguards, 
and  shall  adopt  and  use  methods  and  pro- 
cesses reasonably  adequate  to  render  such 
employment  and  place  of  employment  safe, 
and  shall  do  every  other  thing  reasonably 
necessary  to  protect  the  life,  health,  safety 
and  welfare  of  such  employes  and  frequent- 
ers."   Section  2394—48,  Stata.  of  1911. 

"No  employer  shall  require,  permit  or  suf- 
fer any  employs  to  go  or  be  In  any  employ- 
ment or  place  of  employment  which  is  not 
aafe,  and  no  snch  employer  shall  fail  to  fur- 
nish, provide  and  use  safety  devices  and  safe- 
guards, or  fail  to  adopt  and  use  methods  and 
processes  reasonably  adequate  to  render  such 
employment  and  place  of  employmoit  safe, 
and  no  such  employer  shall  fall  or  neglect 
to  do  every  other  thing  reasonably  necessary 
to  protect  the  life,  health,  safety  or  welfare 
of  such  employes  and  frequenters;  and  no 
such  employer  or  other  person  shall  here- 
after construct  or  occupy  or  maintain  any 
place  of  employment  that  is  not  safe."  Sec- 
tion 2394—49,  subd.  1,  Stats,  of  1911. 

Before  this  statute  was  passed  this  court 
beld  that  it  was  the  duty  of  the  master  to 
famish  the  servant  with  a  reasonably  safe 
place  in  which  to  work,  and  that  that  duty 
1«  absolute.  Howard  v.  Beldenville  U  Co., 
129  Wia  98, 108  N.  W.  48.   The  statute  tinder 


consideration  seems  to  emphasize  that  duty, 
and  specifically  provides  that  every  employer 
shall  furnish  employment  which  shall  be 
safe  for  the  employes,  and  furnish  a  place  of 
employment  which  shall  be  safe  for  employes 
therein,  and  that  no  employer  shall  require, 
permit,  or  suffer  any  employ^  to  go  or  be  In 
any  employment  or  place  of  employment 
which  is  not  safe,  and  no  employer  shall  con- 
struct, occupy,  or  maintain  any  place  of  em- 
ployment which  is  not  safe.  The  statute 
defines  the  words  "safe"  and  "safety"  as 
meaning  such  freedom  from  danger  as  the 
nature  of  the  employment  will  reasonably 
permit  If  therefore  the  place  be  not  as  free 
from  danger  as  the  nature  of  the  employment 
will  reasonably  permit  and  the  danger  is 
patent  the  employer  cannot  Justify  himself 
by  showing  that  he  did  not  construct  the  dan- 
gerous place.  It  is  sufiSclent  to  charge  him 
with  responsibility  If  be  occupies  or  main- 
talus  It  or  permits  employes  to  work  in  it 
Gager  v.  Stolle-Bamdt  L.  Co.,  149  Wis.  154, 
135  N.  W.  490;  Koepp  v.  National  E.  &  S.  Co., 
161  Wis.  302,  139  N.  W.  179. 

The  foreman  of  defendant  was  present  di- 
recting the  performance  of  the  work  and  was 
famiUar  with  the  situation  and  dangers  at- 
tending its  performance,  and  the  evidence  la 
ample  to  entitle  the  Jury  to  find  that  the  em- 
ployment was  not  as  free  from  danger  as  the 
nature  of  the  employment  would  reasonably 
permit  and  that  there  was  in  common  nse, 
known  to  the  defendant,  or  which  In  the  ex- 
ercise of  ordinary  care  should  have  been 
known  to  him,  a  safe  method  of  doing  the 
work.  It  la  unnecessary  to  consider  here  the 
authorities  to  the  effect  that  where  an  ap- 
pliance or  place  to  work  Is  constructed  by  a 
third  party  and  furnished  to  the  master  and 
free  from  patent  defects  the  master  is  not 
responsible  for  latent  defects,  nor  the  class 
of  cases  holding  that  the  master  may  use  the 
appliances  in  common  use  although  they  may 
not  be  the  most  safe  appliances.  Such  cases 
have  no  application  under  the  statute  we  are 
now  considering.  Ballou,  Adm'z,  v.  Chicago 
&  N.  W.  By  Co.,  64  Wis.  267, 11  N.  W.  559,  41 
Am.  Bep.  31. 

The  statute  heretofore  quoted  in  connection 
with  the  statute  abolishing  the  defense  of  as- 
sumption of  risk  makes  it  clear  that  the  em- 
ployer cannot  defeat  recovery  by  showing 
that  he  furnished  appliances  in  common  use, 
or  that  he  did  not  constract  the  place  or  ap- 
pliance, but  received  it  from  another  with 
knowledge,  or  chargeable  with  knowledge, 
that  It  was  not  safe.  The  statute  in  unequiv- 
ocal terms  requires  the  employer  to  furnish 
employment  which  shall  be  as  safe  for  the 
employes  as  the  nature  of  the  employment 
will  reasonably  permit  and  also  forbids  the 
employer  to  permit  the  employes  to  work  in 
an  unsafe  place.  This  language  leaves  no 
room  for  construction,  or  question  as  to  legis- 
lative Intent  It  is  therefore  the  duty  of  the 
court  to  give  It  effect  and  not  defeat  It  by 
Judicial  construction  oontraiy  to' Its  clear 
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import  Eoepp  t.  Nattonal  B.  ft  S.  Co.,  161 
Wis.  302,  139  N.  W.  179. 

It  follows  that  the  case  ahoold  haye  been 
snbmltted  to  the  Jury,  and  that  the  court 
erred  In  directing  a  verdict. 

The  Judgment  is  reversed  and  the  canae  re- 
manded for  a  new  triaL 

8IEBECKER,  J.,  dissents. 

VINJE,  X  (dissenting).  I  concor  In  the 
view  of  the  trial  court  that  "there  is  nothing 
in  the  evidence  to  show  that  the  defendant 
was  negligent  in  fiiiling  to  furnish  a  proper 
place  to  work  or  a  proper  car  or  stake"  and 
that  "the  injury  was  due  to  an  accident  that 
could  not  by  reasonable  care  and  diligence 
have  been  foreseen."  The  defendant  re- 
ceived from  a  common  carrier  car  loads  of 
logs,  loaded  in  a  usual  and  customary  man- 
ner, and  proceeded  to  unload  them  in  such 
manner.  There  was  nothing  to  indicate  any- 
thing unsafe  or  unusual  i^  the  stake  that 
broke,  and  defendant  no  more  than  plaintiff 
could  have  reasonably  anticipated  that  it 
would  fly  at  right  angles  to  the  direction  of 
the  pressure  of  the  logs  upon  it 

I  am  also  unable  to  construe  the  statute  in 
question  as  requiring  a  master  to  use  the 
latest  and  most  effective  safety  appliances  in 
all  cases,  which,  as  I  understand  it,  is  prac- 
tically the  construction  put  upon  it  by  the 
court  The  statute  requires  only  such  free- 
dom from  danger  as  the  nature  of  the  em- 
ployment will  reaaonablv  permit  Section 
2394—41,  snbd.  11,  Stats.  191L  To  construe 
this  to  require  a  consignee  of  logs  transport- 
ed by  a  common  carrier  to  bargain  that  they 
must  be  loaded  upon  cars  equipped  with  the 
latest  safety  appliances,  in  face  of  the  evi- 
dence that  railroads  never  equip  their  cars 
with  such  appliances,  and  that  only  a  few  of 
the  heavier  shippers  of  logs  do  so,  and  in 
face  of  the  evidence  that  these  logs  were 
loaded  in  a  customary  and  usual  manner, 
and  in  a  manner,  I  dare  say,  that  over  90 
per  cent  of  like  forest  products  of  the  state 
have  been  loaded,  seems  to  me  to  eliminate 
the  word  "reasonably"  from  the  statute. 
Thus,  if  a  man  in  Wisconsin  receives  a  con- 
signment of  heavy  articles  which  are  loaded 
in  New  Tork  in  a  box  car,  and  an  employe 
is  Injured  in  the  process  of  unloading,  and  it 
could  be  shown  that  the  unloading  could  have 
been  done  with  iterfect  safety  bad  a  flat  car 
been  used  instead  of  a  box  car,  and  that  a 
flat  car  might  have  been  used  for  the  pur- 
pose, I  do  not  think  the  consignee  would  be 
negligent  under  the  statute  because  he  did 
not  in  the  first  instance  direct  his  consignor 
to  load  the  freight  on  a  flat  car,  and  it  seems 
to  me  that  the  principle  which  rules  the  one 
case  should  logically  rule  the  other.  That 
the  word  "reasonably"  was  used  advisedly  by 
the  'Legislature  cannot  for  a  moment  be 
doubted,  for  it  took  the  precaution  to  define 
the  terms  used  by  it  in  the  act  and  incorpora- 
ted the  word  in  such  definition.  It  should 
not  be  eliminated  by  Judicial  construction. 


In  my  opinion,  under  Uie  evldenoe  no  negli- 
gence attached  to  the  defendant  by  receiving 
the  logs  in  the  condition  in  wliicb  they  were 
loaded,  and  it  was  guilty  of  none  in  tlie  man- 
ner in  which  it  unloaded  them.  The  injury 
was  the  result  of  a  pore  accident 

BARNES,  3.  I  concur  in  the  foregoing  dis- 
senting opinion. 


SUPRENANT  ▼.  GREAT  NORTHERN  RY. 
CO. 

(Supreme  Court  of  ^Dnnesota.    Oct  17, 1913.) 

(Bt/fMnu  if  the  Court.) 
Masixb  akd  Skbvant   (§  111*)— Injttbt  to 
BaAKEMAN— Duty  to  Fubnish  8xn  Hand- 

H0I.b8. 

Plaintiff  was  brakeman  upon  a  freight 
train.  In  the  train  waa  a  flat  ear  upon  which 
two  threshing  machine  separators  were  load- 
ed. For  many  years  it  had  been  the  custom  for 
brakemen,  having  occasion  to  pass  over  such 
cars  so  loaded  while  the  train  was  in  motion, 
to  walk  along  the  edge  of  the  car  at  the  side 
of  the  separators,  and  to  save  themselves  from 
falling  by  grasping  such  parts  of  the  separa- 
tors or  of  the  attachments  thereto  as  were 
available  for  "handholds."  Defendant  provid- 
ed no  other  practicable  way  for  passing  over 
such  cars,  and  no  other  means  for  protection 
while  doing  so.  Plaintiff,  while  passing  over 
this  car  in  the  usual  manner,  grasped  a  pulley 
on  the  end  of  a  shaft,  which  was  not  secured 
in  place  in  any  manner  and  slipped  off  the 
shaft,  causing  plaintiff  to  fall  and  sustain  seri- 
ous injuries. 

Btld,  that  It  was  the  duty  of  defendant  to  ex- 
ercise ordinary  care  to  see  that  such  parts  of 
the  load  as  were  likely  to  be  used  as  "hand- 
holds" were  so  secured  as  not  to  expose  its 
employes  to  unnecessary  danger,  and  that  the 
evidence  is  sufficient  to  sustain  the  verdict 

[E3d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  215-217,  256;  Dec.  Dig. 

Appeal  from  District  Court,  Polk  County ; 
William  Watts,  Judge. 

Action  by  Adolor  J.  Suprenant  against  the 
Great  Northern  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

M.  L.  Countryman  and  A.  L.  Janes,  both 
of  St  Paul,  for  appellant  W.  E.  Rowe,  of 
Crookston,  for  respondent 

TAYIX)R,  O.  Plaintiff,  a  brakeman  upon 
one  of  defendant's  freight  trains,  recovered 
Judgment  for  i)er8onal  injuries  sustained 
while  engaged  in  the  performance  of  his  du- 
ties, and  defendant  appeals  from  such  Judg- 
ment 

The  train  included  a  flat  car  upon  whi<A 
two  threshing  machine  separators  were  load- 
ed. The  separators  were  not  so  wide  as 
the  car,  and  left  a  narrow  space  along  its 
outer  edge  which  the  brakemen  were  accus- 
tomed to  use  as  a  passageway  tn  going  from 
one  part  of  the  train  to  another.  This  space 
or  passageway  was  about  12  inches  in  width. 
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except  tor  a  short  distance  at  the  side  of 
each  separator,  where  It  narrowed  to  about 
6  inches  In  width. 

In  the  nighttime,  and  while  the  train  was 
running  rapidly,  plaintiff,  in  going  from  the 
rear  of  the  train  to  the  engine  in  the  line  of 
duty,  attempted  to  walk  along  this  narrow 
edge  at  the  side  of  the  separators,  and 
sought  to  hold  himself  npon  the  car  while 
doing  so  by  grasping  snch  parts  of  the  sep- 
arator and  of  the  attachments  thereto  as 
were  available  for  "handholds."  There  was 
DO  other  practicable  way  to  pass  over  this 
car.  At  the  narrow  part  of  the  passageway, 
plaintiff  grasped  a  pulley,  which  gave  way, 
and  he  fell  to  the  ground  and  sustained  se- 
rious injuries.  Subsequent  examination  dis- 
closed that  a  Blot  or  groove  had  been  cut 
In  the  shaft  and  in  the  hub  of  the  pulley  in 
which  to  drive  a  key  or  wedge  to  fasten  and 
hold  the  pulley  in  place,  but  that  the  pulley 
had  been  placed  upon  the  end  of  the  shaft 
without  inserting  this  key  or  wedge.  That 
the  key  bad  never  been  inserted  was  shown 
by  the  condition  of  the  paint,  which  partial- 
ly filled  the  groove.  The  pulley  had  not  been 
bstened  or  secured  in  any  manner,  and  slip- 
ped off  the  end  of  the  shaft  when  plaintiff 
canght  hold  of  it 

It  Is  undisputed  that  plaintiff  was  passing 
OTer  this  car  in  the  proper  and  customary 
manner,  that  it  was  the  only  practicable  way 
of  doing  so,  and  that  for  many  years  defend- 
ant had  known  and  expected  that  brakemen 
would  pass  along  such  cars  in  that  manner, 
and  would  rely  upon  grasping  any  available 
"^ndhold"  afforded  by  the  load  to  protect 
themselves  from  the  danger  of  falling.  De- 
fendant concedes  this,  but  contends  that  the 
failure  to  fasten  the  pulley  upon  the  shaft 
wag  the  fkult  of  the  shipper  or  of  the  man- 
ofactnrer,  that  the  separator  and  its  attach- 
ments constituted  the  "cargo,"  and  that  de- 
fendant had  no  right  to  meddle  with  or 
dange  it  in  any  way,  and  was  not  responsi- 
ble for  any  defect  in  It  This  may  be  true, 
bat  It  does  not  follow  that  defendant  owed 
ao  duty  to  its  employes  in  reference  to  it 
Altbon^  the  separator  and  its  attachments 
constituted  the  "cargo,"  it  was  the  duty  of 
the  defendant  to  exercise  ordinary  care  to 
Ke  that  they  were  so  loaded  upon  the  car 
as  not  unnecessarily  to  endanger  its  em- 
ployes while  in  the  performance  of  their  du- 
ties. 

The  brakemen  were  required  to  pass  over 
cara  loaded  as  this  car  was  loaded,  and  were 
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expected  to  guard  themselves  from  falling  by 
grasping  such  parts  of  the  load"  as  were 
available  for  "handholds."  This  had  been 
the  custom  for  some  20  years.  No  other  way 
had  been  provided  to  pass  over  suCh  cars, 
and  no  other  means  had  been  provided  by 
whidi  the  brakemen  could  protect  themselves 
from  the  danger  of  falling.  Under  such  cir- 
cumstances it  was  the  duty  of  defendant  to 
exercise  reasonable  care  to  see  that  those 
parts  of  the  load  which  were  available  for 
and  likely  to  be  used  as  "handholds"  could  be 
used  for  that  purpose  with  reasonable  safety. 
Wallace  v.  Railway  Co.,  141  N.  C.  646,  64 
S.  E.  390,  13  L.  B.  A.  (N.  S.)  884;  Dunn  v. 
N.  T.,  N.  H.  &  H.  B.  By.  Co.,  107  Fed.  666, 
46  G.  C.  A.  646;  Lyle  v.  A.  0.  S.  Ry.  Co.,  145 
Fed.  611,  76  a  C.  A.  301;  Austin  v.  Fitch- 
burg  Ry.  Co.,  172  Mass.  484,  62  N.  E.  627; 
Boyle  V.  TJnion  Pacific  Ry.  Co.,  25  Utah,  420, 
71  Pac  988 ;  Brlmer  v.  C,  B.  &  Q.  Ry.  Co., 
100  Mo.  App.  493,  86  S.  W.  653 ;  Eaton  v.  N. 
T.  C.  ft  H.  R.  Ry.  Co.,  163  N.  Y.  391,  67  N. 
E.  609,  79  Am.  St  Rep.  600;  Ayers'  Adm'x 
V.  R.  &  D.  Ry.  Co.,  84  Va.  679,  6  S.  B.  682; 
Jones  V.  C,  St  P.,  M.  &  O.  Ry.  Co.,  80  Minn. 
488,  83  N.  W.  446,  49  L.  R.  A.  640;  Lee  v. 
Wild  Rice  Lumber  Co.,  102  Minn.  74,  112  N. 
W.  887. 

Had  defendant  provided  a  different  way 
for  its  employes  to  pass  over  this  car,  or  oth- 
er means  for  them  to  protect  themselves 
while  making  such  passage,  a  different  ques- 
tion would  be  presented;  but  having  know- 
ingly placed  its  employes  at  work  under  such 
conditions  that  they  must  necessarily  use 
parts  of  the  load  as  "handholds"  to  protect 
themselves  from  danger  while  in  the  per- 
formance of  their  duties,  the  question  here 
presented  is  whether  defendant  exercised 
proper  care  to  see  that  those  parts  of  the  load 
likely  to  be  used  by  them  for  that  purpose 
were  so  secured,  eitiber  to  the  load  or  to  the 
car,  as  not  to  expose  such  employes  to  un- 
necessary danger.  One  of  defendant's  former 
car  inspectors  testified  that  it  was  part  of 
his  duty  to  see  that  such  separators  were 
safely  loaded,  and  that  everything  connect- 
ed with  them  was  in  good  condition  for  the 
trainmen.  It  does  not  appear  that  the  load 
upon  this  car  had  ever  been  examined  or  in- 
spected in  any  manner.  The  question  as  to 
whether  defendant  was  chargeable  with  neg- 
ligence was  fairly  submitted  to  the  Jury,  and 
the  evidence  is  sufildent  to  sustain  the  ver- 
dict 

Judgment  affirmed. 
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KLOPPENBUEG  v.  MINNEAPOLIS,  ST.  P. 
&  S.  S.  M.  RY.  CO. 

(Supreme  Court  of  AOnnesota.    Oct.  17,  1913.) 

(Syllaiiu  bv  the  Court.) 

1.  Cakbiers  (I  347*)— Injury  to  Cabetakkb 
— Defense. 

Failure  of  a  caretaker  of  a  live  poultry 
sbipment  to  remain  in  the  caboose  as  required 
by  the  contract  of  carriage  held,  under  the 
terms  of  the  contract  when  taken  together  and 
the  circumstances  of  the  case,  not  to  preclude, 
as  a  matter  of  law,  a  recovery  for  injuries  re- 
ceived by  him  while  riding  in  the  car  with  the 
shipment. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  JS  1346,  1350-1386,  1388-139T, 
1402;    Dec.  Dig.  §  347.*] 

2.  CABBIEBS    (I  331*)— INJUBY  TO  Cabktaekb 

—Assumption  of  Risk. 

Whil%  in  the  car  the  caretaker  assumed  all 
risks  reasonably  incident  to  that  mode  of  car- 
riage but  not  those  resulting  from  unnecessary 
and  extraordinary  occurrences  involving  dangers 
not  incident  to  the  proper  handling  of  freight 
trains  Uke  the  one  in  question. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i§  1371,  1374-1382;  Dec.  Dig.  { 
331.*] 

3.  Appeal  and  Bbbob  (§  216*)— Objection 
Below— Instbuctions. 

Defendant,  having  failed  to  call  the  court's 
attention  at  the  time  to  the  fact  that  its  in- 
struction upon  assumption  of  risks  was  incor- 
porated in  its  charge  upon  negligence,  and  hav- 
ing requested  no  further  direction,  was  not  in 
a  position  to  complain. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  216.*] 

4.  Witnesses    (S   219*)— Pbiviuigb— Waives 
Pbocubed  by  Fbaud. 

Where  it  appears  that  a  waiver  of  the 
privilege  under  Rev.  Laws  1905,  {  4660,  subd.  4, 
relating  to  matters  learned  by  physicians  dur- 
ing professional  attendance  upon  their  patients, 
was  procured  by  fraud  or  misrepresentation, 
it  is  not  error  to  disregard  it  and  to  allow  the 
privilege  to  be  claimed. 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Cent  Dig.  §§  769,  781,  782;   Dec  Dig.  §  219.*] 

5.  Appeal  and  Ebbob  (|  1015*)— Denial  of 
New  Thial— Evidence. 

Court's  findings  that  such  a  waiver  exe- 
cuted by  a  juror,  whose  sanity  during  the  trial 
was  challenged  on  a  motion  for  a  new  trial, 
was  procured  by  misrepresentation,  and  that 
the  juror  was  not  insane  during  the  trial,  sus- 
tained; there  being  evidence  reasonably  tend- 
ing to  support  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f$  3860-^76;  Dec.  Dig.  § 
1015.*] 

6.  No  Ebbob. 

There  was  no  abuse  of  discretion  by  the 
trial  court  in  connection  with  remarks  of 
counsel,  nor  in  denying  defendant's  request  for 
a  continuance,  nor  in  refusing  to  grant  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence. 

7.  Dahaoes  (S  132*)— Evidence  (S  589*)— In- 

JUBY  to  CaBETAKEB — EXCESSIVE  Recoveby — 

Personal  Injubieb. 

Plaintiff's  version  of  the  accident  and  his 
injuries  held  not  so  improbable,  nor  the  conae- 
queuces  thereof  so  doubtful,  as  to  warrant  the 


OTertaming  of  the  jury's  findings  in  bis  favor. 
Verdict  held  not  excessive. 

[Ed.  Note.— For  other  cases,  aee  Damages. 
Cent  Dig.  §{  872-386,  396;  Dec.  Dig.  I  132;' 
Evidence,  Cent  Dig.  §  2438;  Dec.  Dig.  {  589.*] 

Appeal  from  District  Coart,  Grant  Coun- 
ty;  S.  A.  Flaherty,  Judge. 

Action  by  Julius. J.  Kloppenburg  against 
the  Minneapolis,  St  Paul  &  Sault  Ste.  Marie 
Railway  Company.  Verdict  for  plaintiff, 
and,  plaintiff  dying,  Jennie  M.  Kloppenburg, 
the  administratrix  of  bis  estate,  was  substi- 
tuted, and,  from  an  or^er  denying  alterna- 
tive motion  for  Judgment  or  new  trial,  de- 
fendant appeals.    Affirmed. 

John  L.  Erdall,  of  Minneapolis,  and  C.  J. 
Gunderson,  of  Alexandria,  for  appellant  F. 
W.  Murphy,  of  Wheaton,  for  resimndent 

PHILIP  E.  BROWN,  J.  JoUos  J.  Klop- 
penburg sued  to  reeovet  damages  for  per- 
sonal injuries,  claiming  that  on  November  21, 
1910,  during  the  transportation  of  a  car  of 
live  poultry  from  Hankinsdn,  N.  D.,  to  Chi- 
cago, and  while  he  was  riding  therein,  en- 
gaged in  the  discharge  of  his  duties  as  care- 
taker accompanying  the  shipment  in  ac- 
cordance with  his  contract  for  carriage,  de- 
fendant negligently  managed  the  train,  so 
that  the  car  was  unnecessarily  and  violently 
jerked  and  bumped,  causing  him  to  fall  to 
the  floor,  with  resulting  permanent  Injuries 
and  Incapacity.  Defendant  denied  negligence 
and  Injury  and  charged  contributory  negli- 
gence and  also  that  plaintiff's  injuries,  if 
any,  were  due  to  risks  and  hazards  knowing- 
ly and  voluntarily  assumed.  After  verdict 
in  his  favor  for  $16,000,  plaintiff  died,  and 
the  administratrix  of  his  estate  was  substi- 
tuted. Defendant  appealed  from  an  order 
denying  its  alternative  motion. 

[1]  1.  The  relation  of  passenger  and  car- 
rier is  created  t>y  contract,  express  or  im- 
plied. In  the  present  case  the  right  of  de- 
ceased to  ride  on  the  train  was  under  the 
terms  of  a  stock  contract  of  the  kind  In  com- 
mon use  and  which  unquestionably  constitut- 
ed him  a  passenger,  entitled  to  the  care  and 
protection  due  passengers  on  freight  trains. 
The  instrument  provided  that  "no  person  will 
be  allowed  to  ride  in  the  car  with  the  stock 
but  must  ride  In  the  caboose  attached  to  the 
train,"  but  also  that  "when  transportation  is 
furnished  it  is  understood  to  be  to  the  owner 
or  bona  fide  employes  in  charge  and  on  the 
train  to  feed,  water,  and  attend  to  the 
stock,"  and  further:  "The  said  shipper  agrees 
♦  ♦  •  to  feed,  water  and  attend  the  same 
at  his  own  expense  and  risk  •  •  •  while 
on  the  cars."  When  the  provisions  of  the 
contract  are  construed  so  as  to  be  consistent 
with  each  other  and  to  accomplish  the  pur- 
poses of  the  parties,  as  they  must  be,  it  fol- 
lows that  If  It  was  necessary,  or  If  reason- 
able prudence  required,  that  deceased  remain 
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in  the  car  In  order  to  feed,  water,  or  take 
care  of  the  shipment,  as  claimed  by  him,  then 
he  was  rightfully  there  at  the  time  of  the 
accident  (Orcutt  v.  Northern  Pac.  R.  Co., 
45  Minn.  868,  47  N.  W.  1068;  Bolton  v.  Mis- 
souri Pac.  Ry.  Co.,  172  Mo.  92,  103,  72  S.  W. 
530),  and  the  relation  of  passenger  and  car- 
rier continued.  It  cannot  be  held  as  a  mat- 
ter of  law  that  his  failure  to  remain  in  the 
caboose  prevented  a  recovery. 

[2]  2.  While  in  the  car  he  most  be  deemed 
to  have  assumed  all  risks  reasonably  ind- 
dent  to  such  carriage  but  not  those  result- 
ing from  unnecessary  and  extraordinary  oc- 
currences involving  dangers  not  incident  to 
the  proper  handling  of  that  kind  of  train. 

[3]  It  is  claimed  that  the  Court  failed  fully 
to  Instruct  the  Jury  in  respect  to  the  defense  of 
assumption  of  risks.  The  court  gave  the  Ju- 
ry the  charges  requested  by  defendant  and 
which  its  counsel  say  "clearly  and  spedfi- 
cally  covered  this  point"  The  specific  criti- 
cism Is  that  these  were  Incorporated  in  the 
instruction  relating  exclusively  to  the  ques- 
tion of  negligence.  In  this  we  find  no  error. 
If  defendant  feared  the  Jury  might  be  misled 
by  the  setting  of  this  part  of  the  charge,  Jibe 
court's  attention  should  have  been  called 
thereto  at  the  time  and  a  request  made  for 
further  direction. 

[4]  3.  Defendant  inslsta  that  a  new  trial 
should  have  been  granted  because  one  of 
the  Jurors  was  temporarily  insane  during 
the  latter  part  of  the  triaL  It  appeared  that 
on  the  day  following  the  trial,  which  occur- 
red on  June  6  and  7,  1912,  a  physician  was 
called  to  attend  the  Juror  professionally. 
Subsequently  he  made  an  affidavit,  which 
defendant  offered  on  the  motion  for  a  new 
trial,  stating  the  facts  tending  to  show  the 
insanity  of  the  patient;  the  same  being  baa- 
ed upon  disclosures  and  information  made 
and  acquired  in  the  course  of  such  attend- 
ance and  necessary  to  enable  affiant  to  act 
professionally.  Other  affidavits  were  pre- 
sented to  the  same  effect,  some  of  which  were 
made  by  Jurors  who  sat  in  the  cause,  Includ- 
ing one  by  the  Juror  In  question  made  June  21, 
1912,  together  with  a  written  consent  to  the 
physician  to  testify  to  whatever  he  learned 
or  discovered  professionally  while  attending 
bim.  On  the  plaintiff's  part,  affidavits  were 
presented,  from  Jurors  and  others,  contro- 
verting defendant's  showing,  including  one 
by  the  same  Juror  repudiating  his  former  af- 
fidavit and  withdrawing  his  consent  to  the 
physician  to  testify  on  the  ground  that  such 
vera  procured  by  misrepresentation.     That 


the  matter  contained  in  the  physician's  af- 
fidavit was  privileged  under  R.  L.  1905,  { 
4660,  subd.  4,  admits  of  no  doubt 

[5]  The  court  found  the  facts  to  be  as  con- 
tended by  the  Juror,  excluded  the  affidavit, 
and  furtiier  found  that  he  was  not  insane 
during  the  trial.  There  was  evidence,  both 
direct  and  circumstantial,  reasonably  tend- 
ing to  support  the  court's  conclusions,  and 
the  rule  In  such  case  Is  that  where,  upon 
the  hearing  of  a  motion,  an  Issue  of  fact  is 
raised,  the  court's  determination  thereon  will 
not  be  disturbed  by  this  court  If  there  b© 
evidence  reasonably  tending  to  support  It. 
Stal  V.  Selden,  87  Minn.  271,  275,  92  N.  W. 
6.  Circumvention  of  the  statute  through 
waiver  procured  by  fraud  or  misrepresenta- 
tion cannot  be  allowed. 

[I]  4.  Denial  of  a  motion  for  a  continu- 
ance, Improper  remarks  of  counsel,  and  re- 
fusal of  a  new  trial  for  newly  discovered  evi- 
dence are  urged  as  grounds  for  reversal.  The 
record  In  these  regards  has  been  examined, 
and  we  find  no  abuse  of  discretion. 

[7]  5.  The  sufficiency  of  the  evidence  to 
sustain  the  verdict  is  challenged.  The  rec- 
ord contains  persuasive  evidence  that  plain- 
tiff, aged  about  30  years,  was.  Immediately 
prior  to  his  alleged  Injury,  sound  and  much 
above  the  average  physically;  and  that 
shortly  after  the  Journey  he  exhibited  lame- 
ness, and  thereafter  serious  complications  en- 
sued, which  continued  down  to  the  trial  and 
finally  resulted  In  death.  His  account  of 
the  cause' of  the  injury  is  not  corroborated 
except  by  his  statements  to  others  after  the 
trip  to  Chicago.  He  made  no  complaint  of 
injury  or  accident  to  any  one  connected  with 
the  defendant  until  the  bringing  of  this  ac- 
tion. The  physicians  disagreed  as  to  the 
cause  of  his  Illness.  We  are  unable  to  say 
that  his  version  is  so  Improbable  or  that  such 
doubt  is  cast  upon  the  consequences  of  his 
injury  as  to  warrant  us  In  overturning  the 
findings  of  the  Jury.  Plaintiff  must  have 
realized  at  the  trial  that  death  was  impend- 
ing, and  his  account  of  the  accident  and  his 
injuries,  and  likewise  his  explanation  of  his 
failure  sooner  to  assert  his  claim,  were,  un- 
der the  circumstances,  peculiarly  for  the  Ju- 
ry's consideration.  Nor  do  we  consider  that 
the  verdict  Is  founded  solely  upon  the  opin- 
ions of  experts.  So  far  as  such  evidence  ap- 
pears. It  does  not  materially  differ  from  the 
ordinary  case  where  medical  practitioners  dis- 
agree. Neither  can  we  say  that  the  verdict 
is  excessiva 

Order  affirmed. 
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BEATON  ▼.  GREAT  NORTHERN  BY.   CO. 
(Supreme  Court  of  Minnesota.    Oct  17,  1913.) 

(Bvllaiu*  by  the  Court.) 
Mastbb  and   Servant   (8  278»)  —  Tbial  (§ 
139»)  _  DiBECTioN  OF  Vebdict  —  Injubt  to 

RAII.BOAD    EmPLOt£— EVIDENCB    OF    NeOLI- 
OENCE. 

Plaintiff  was  sweeping  out  a  box  car  m  de- 
fendant's yards.  He  was  thrown  to  the  floor 
by  the  impact  of  other  cars,  moved  without 
warning  against  the  car  in  which  he  was  work- 
ing. Cars  in  which  he  was  engaged  were  fre- 
quently so  moved.  He  claimed  no  ri|;ht  to 
warning  in  such  cases.  He  claims  the  impact 
in  this  case  was  harder  than  usual.  There  is 
no  evidence  as  to  the  circumstances  under 
which  the  impact  occurred,  nor  as  to  what  oc- 
casioned the  unusual  blow.  There  is  no  evi- 
dence that  the  men  engaged  in  switching  knew 
of  plaintiff's  presence  in  this  car.  There  was 
no  sufficient  evidence  of  negligence  of  defend- 
ant to  sustain  a  verdict  for  plaintiCc,  and  the 
trial  court  properly  directed  a  ver^ct  for  de- 
fendant. 

TEd.  Note— For  other  cases,  see  Master  and 
sirvanrCenL  IHg%.  954,  95*^58, .960j^9 
971,  972,  977 ;  Dec.  TOig.  S  278;»  Trial,  Cent 
IHg.  JS  332,  333,  338-341,  366;  Dec.  Dig.  S 
139.»] 

Appeal  from  Dlatrtct  Court,  Ramsey 
County;    Frederick  M.  Catlin,  Judge, 

Action  by  John  J.  Beaton  against  the  Great 
Northern  Railway  Company.  From  an  order 
directing  a  verdict  for  defendant,  plalntlll 
appeals.     Affirmed. 

Samuel  A.  Anderson  and  A.  P.  Storey,  both 
of  St  Paul,  for  appellant  M.  L.  Country- 
man and  A.  L.  Janes,  both  of  St  Paul,  for 
respondent 

HALLAM,  J.  This  Is  an  action  for  dam- 
ages for  personal  injury.  The  trial  court 
directed  a  verdict  In  favor  of  defendant, 
and  plaintiff  appealed. 

Plaintiff  was  employed  by  defendant  In  its 
yard  at  Superior,  Wis.  He  was  known  as  a 
"trucker,"  and  his  work  was  to  truck  freight 
and  sweep  cars.  Part  of  his  morning  was 
employed  in  sweeping  out  box  cars.  The 
cars  were  frequently  moved  while  he  was 
working  In  them.  He  received  no  notice 
or  warning  In  such  cases,  and  does  not 
claim  he  was  entitled  to  receive  any.  He 
kept  his  own  lookout  On  the  occasion  in 
question  he  was  sweeping  out  a  box  car. 
Switching  was  in  progress  in  the  yard.  A 
string  of  four  or  five  freight  cars  was  moved 
against  his  car,  causing  him  to  be  thrown 
with  force  to  the  floor.  He  testified  that  the 
blow  from  the  impact  at  this  time  was  a 
good  deal  harder  blow  than  usual.  This  is 
the  only  negligence  charged. 

It  is  undoubtedly  true  that  the  bringing  of 
cars  together  with  unusual  force  is  an  ele- 
ment to  be  considered  In  determining  negli- 
gence of  a  railroad  company  toward  its  em- 
ployes. '  Orlffln  V.  Minn.  Transfer  Ry.  Co., 
94  Minn.  191,  102  N.  W.  391.  But  it  cannot 
be  said  that  this  is  in  itself  evidence  of  neg- 


ligence under  any  and  all  drcnmstances. 
It  Is  a  matter  of  common  knowledge  that  In 
switching  operations  cars  are  brought  to- 
gether with  varying  degrees  of  force.  There 
is  here  no  testimony  as  to  the  circumstances 
under  which  this  Impact  occurred,  nor  as  to 
what  occasioned  the  unusual  blow.  There 
is  no  testimony  that  any  of  the  men  engaged 
in  switching  knew  of  the  presence  of  plain- 
tiff in  this  car.  Under  all  of  the  testimony, 
we  are  of  the  opinion  that  there  was  no 
sufficient  evidence  of  negligence  to  sustain  a 
verdict  for  plaintiff,  and  that  the  order  of 
the  court  in  directing  a  verdict  for  defendant 
was  right  Woods  v.  St  Paul  &  Dulutb  R. 
Co.,  39  Minn.  435,  40  N.  W.  6X0. 
Order  affirmed: 


HENRY  T,  WHITE. 
(Supreme  Court  of  Minnesota.    Oct  17,  1913.) 

(Syllahiu  (y  tM  Court.) 

X.  Recobdb  (§  9*)— ToBBENS  Act— Jddquent 

—Effect. 

Where,  in  proceedings  under  the  Torrens 
Act  (Laws  1901,  c.  237)  to  register  title,  a 
judgment  is  procured  by  fraud  on  the  part  of 
the  applicant  in  failing  to  name  as  {Mtrties  or 
serve  claimants  known  to  him,  it  is  not  bind- 
ing upon  such  omitted  daimanta. 

[Ed.   Note.— For  other  cases,   see   Records, 
Dec.  Dig.  i  9.*] 

2.  Recobds  (I  9*)  —  JuDOUENT  Undeb  Tob- 
BENs  ACT--C0LI.ATBBAI.  Attack. 

If  the  want  of  jurisdiction  due  to  the  fail- 
ure to  serve  known  claimants  appears  from 
the  judgment  roll  itself,  the  judgment  is  void 
as  against  such  claimants  and  may  be  attacked 
collaterally.  Where  such  want  of  jurisdiction 
does  not  appear  from  the  judgment  roll  itself, 
the  judgment  is  not  subject  to  collateral  attack, 
though  the  applicant  fraudulently  concealed  the 
existence  of  a  known  claimant 

[Ed.  Note. — For  other  cases,  see  Records, 
Dec.  Dig.  i  9.»] 

3.  Recobdb  ({9*)  —  Judouent  Undeb  Tob- 
BENs  Aot^Bffect— Title  of  Pcibchaseb. 

Where  the  existence  of  such  claimant  does 
not  appear  from  the  judgment  roll  itself,  or 
the  proceedings,  and   where  such  proceedings 
are  absolutely  regular  on  their  face,  one  who  fa 
purchases    from    the    registered   owner    for    c  # 
valuable    consideration    in    reliance    upon    th(  ^. 
judgment  and   without  notice  or   anything   tc 
put  him  on  Inquiry,  takes  the  title  free  irom^ 
all   incumbrances    and    adverse   claims   exceptfl 
those  noted  on  the  certificate.  W 

[Ed.  Note.— For  other  cases,  see  Records, 
Dec.  Dig.  {  9.*] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Frederick  N.  Dickson  and  Grier  M.  Orr, 
Judges. 

Action  by  Joseph  A.  Henry  against  Wil- 
iam  G.  White  and  others.     From  an  order 
denying  a  new  trial,  plaintiff  appeals.    Af-    - 
firmed. 

See,  also,  140  N.  W.  1034. 

Lloyd  Peabody,  of  St  Paul,  for  appellant 
William  G.  White,  of  St  Paul,  for  respond- 
ents. 
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BUNN,  J.  Thla  action  was  to  foreclose  a 
mortgage  made  to  plaintiff  by  defendant 
Gould.  The  trial  resulted  In  a  decision  that 
defendant  White  was  the  owner  of  the  real 
estate  free  from  any  claim  of  plaintiff  on 
account  of  his  mortgaga  Plaintiff  appealed 
from  an  order  denying  a  new  triaL 

The  assignments  of  error  attack  the  con- 
clusions of  law,  but  not  the  findings  of  fact, 
which 'may  be  summarized  as  follows:  Gould 
owned  a  lot  in  St  Paul,  and  on  December  1, 
1908,  executed  and  delivered  to  plaintiff  a 
promissory  note  for  |300,  and  a  mortgage  on 
the  lot  to  secure  the  note.  At  the  time  the 
note  and  mortgage  were  delivered  to  plaintiff, 
Gould  represented  that  he  desired  to  register 
the  title  to  the  land,  and  requested  plaintiff 
to  refrain  from  recording  the  mortgage, 
promising  that  he  would  have  the  decree  In 
the  registration  proceedings  provide  that  the 
mortgage  was  a  first  lien  on  the  premises. 
Plaintiff  relied  on  these  representations  and 
did  not  record  his  mortgag&  Gonld  made  ap- 
plication to  register  his  title,  but  did  not  In 
the  application  or  otherwise  disclose  the  fact 
that  plaintiff  owned  a  mortgage  on  the  prem- 
ises. Plaintiff  was  not  made  a  party  to  the 
proceedings.  The  decree  was  thereafter  duly 
entered  adjudging  Gould  to  be  the  owner  of 
the  premises  free  from  all  Incumbrances,  and 
the  premises  were  thereafter  registered  in 
the  name  of  Gould  free  and  dear  of  the 
mortgage  of  plaintiff.  Thereafter,  and  in 
furtherance  of  his  purpose  to  defraud  plaln- 
tlOT,  Gould  conveyed  the  premises  to  defend- 
ant White,  who  paid  a  valuable  consideration 
therefor.  White  had  no  knowledge  or  no- 
tice of  the  existence  of  the  mortgage,  and 
In  purchasing  the  premises  relied  upon  the 
dfecree  and  the  certificate  In  the  registration 
proceedings.  As  a  part  of  the  transaction, 
tlie  owner's  duplicate  certificate  held  by 
Gould  was  surrendered  to  and  canceled  by 
the  registrar  of  titles,  who  then  registered 
the  title  In  the  name  of  defendant  White 
free  from  all  incumbrances,  caused  the  orig- 
inal certificate  of  registration  to  be  entered 
and  recorded,  and  delivered  an  owner's  du- 
plicate certificate  to  defendant 

We  have,  then,  this  case:  The  owner  of 
land  makes  application  to  register  his  title, 
I  and  fraudulently  omits  to  disclose  the  exist- 
ence of  an  unrecorded  mortgage,  or  to  make 
the  mortgagee  a  party.  The  proceedings  are 
In  aU  respects  regular,  and  a  decree  is  en- 
tered that  makes  no  mention  of  any  mort- 
gage. The  owner  then  conveys  the  land  for 
a  valuable  consideration  to  a  purchaser  who 
relies  on  the  registration  proceedings  and  has 
DO  notice  or  knowledge  that  there  is  a  mort- 
gage on  the  property.  The  question  is:  Does 
the  purchaser  take  the  title  free  from  the 
lien  of  the  mortgage? 

This  question  must  be  and  is  answered  in 
the  affirmative.  To  hold  otherwise  would 
not  only  wholly  destroy  the  Indefeasible  char- 
acter of  a  Torrens  title,  but  also  give  an  un- 
t  recorded  conveyance  priority  as  against  a 


subsequent  purchaser  In  good  faith  for  a 
valuable  consideration  whose  conveyance  la 
first  duly  recorded,  in  direct  opposition  to  the 
provisions  of  the  recording  act  R.  L.  1905, 
8  8367.  If  Gould  had  not  registered  his  UUe, 
and  White  had  In  good  faith  and  for  a  valu- 
able consideration  purchased  the  land  and 
recorded  his  deed,  there  can  be  no  doubt 
that  he  would  take  the  title  free  from  the 
lien  of  an  unrecorded  mortgage  of  which  ^e 
had  no  notice.  It  surely  ca'nnot  be  held  that  a 
decree  in  registration  proceedings  regular  in 
all  respects  removes  this  protection  of  the 
innocent  purchaser.  It  Is  admitted  that  noth- 
ing In  these  proceedings  would  cause  one  who 
examined  them  to  suspect  the  existence  of 
any  lien,  or  fraud  on  the  part  of  the  appli- 
cant It  Is  difficult  to  see  what  would  re- 
main of  the  indefeasible  character  of  a  Tor- 
rens title,  If  the  decree  Is  open  to  collateral 
attack  as  against  one  who  purchases  In  good 
faith  for  a  valuable  consideration,  and  with 
nothing  to  put  him  ob  inquiry  as  to  fraud  on 
the  part  of  the  applicant  It  would  seem  un- 
necessary to  say  again  that  the  purpose  of 
the  statute  (R.  L.  1905,  i  3393)  was  to  create 
an  Indefeasible  title  In  the  person  adjudged 
to  be  the  owner.  The  basic  principle  oif  the 
system  is  the  registration  of  the  title  to  land 
instead  of  registering  only  the  evidence  of 
such  title.  A  title  Is  created  by  the  decree 
and  certificate  of  registration.  State  v.  West- 
fall,  85  Minn.  437,  89  N.  W.  176,  67  L.  R.  A. 
297,  89  Am.  St  Rep.  571 ;  Baart  v.  Martin, 
99  Minn.  197,  108  N.  W.  946,  116  Am.  St  Rep. 
394;  Riley  v.  Pearson,  120  Minn.  210,  130 
N.  W.  861. 

[1, 2]  Where  the  decree  Is  procured  by 
fraud,  actual  or  constructive,  as  where  claim- 
ants known  to  the  applicant  are  not  named 
as  parties  or  served  In  the  proceedings,  it 
does  not  bind  the  claimants  so  omitted.  If 
the  want  of  Jurisdiction  due  to  the  failure  to 
serve  known  claimants  kppears  affirmatively 
from  the  judgment  roll  itself,  the  Judgment 
is  void  as  against  such  claimants  and  may  be 
attacked  collaterally.  Riley  v.  Pearson,  supra. 
But  where  neither  In  the  proceedings  them- 
selves nor  by  the  records  the  existence  of 
an  unnamed  claimant  is  shown,  though  the 
applicant  knows  that  there  Is  such  a  claim- 
ant, the  want  of  Jurisdiction  does  not  appear 
from  the  Judgment  roll  itself,  and  the  decree 
is  not  subject  to  collateral  attack. 

[8]  In  Riley  v.  Pearson,  the  fact  that 
known  claimants  were  omitted  appeared  from 
the  judgment  roll  itself,  as  well  as  from  the 
records  in  the  office  of  the  register  of  deeds. 
No  question  of  Innocent  purchaser  was  in- 
volved in  that  case.  It  may  be  correct, 
though  we  do  not  so  decide,  that  a  decree 
that  is  void  and  subject  to  collateral  attack 
would  not  be  validated  by  a  transfer  of  the 
title  to  a  purchaser,  though  he  paid  a  valu- 
able consideration  and  had  no  actual  notice 
of  the  facts  which  made  the  decree  void. 
But  where,  as  in  the  Instant  case,  the  fraud 
or  want  of  Jurisdiction  does  not  appear  from 
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the  Jud);ment  or  the  proceedings,  and  where 
such  proceedings  are  absolntely  regular  on 
their  face,  one  who  purchases  from  the  regis- 
tered owner  for  a  valuable  consideration.  In 
reliance  upon  the  Judgment  and  without  no- 
tice or  anything  to  put  him  on  Inquiry,  takes 
the  title  free  from  all  "Incumbrances,  and 
adverse  claims,  excepting  only  such  estates, 
mortgages,  liens,  charges  and  Interests  as 
may  be  noted  In  the  last  certificate  of  title 
in  "the  office  of  the  registrar."  R.  L.  1905,  S 
3393. 
Order  affirmed. 


MOORE  V.  MINNEAPOLIS  &  ST.  L.  RY.  CO. 
(Supreme  Court  of  Minnesota.    Oct  24,  1913.) 

On  rehearing.     Order  reversed,  and  new 
trial  granted. 
For  former  opinion,  see  142  N.  W.  152. 

PER  CURIAM.  After  due  consideration 
of  this  cause  on  reargument,  a  majority  of 
the  court  are  of  the  opinion  that  there 
should  be  a  new  trial  of  the  Issue  of  defend- 
ant's negligence.  This  conclusion  is  prompt- 
ed by  the  fact  that  the  question  of  negligence, 
made  the  turning  point  in  our  former  opin- 
ion, seems  not  to  Iiave  been  presented  to  the 
Jury  on  the  first  trial.  We  adhere  to  the 
former  opinion  In  all  respects,  save  what 
was  said  with  reference  to  the  negligence  of 
defendant,  leaving  that  question,  and  that  of 
damages,  open  Issues  on  the  new  triaL 

Order  reversed,  and  new  trial  granted. 


SYKES  V.  VILLAGE  OF  PORTLAND  et  aL 
(Supreme  Court  of  Michigan.     Oct  1,   1913.) 

1.  Elkotbicitt    (I    19*)  —  Defbctivb   Equip- 

MKNT  —  CoNCUaaiNO     NEQLiaENOB  —  PBOXI- 

MATB  Cause— CoNOURBiNo  Causes. 

Where  plaintiff's  minor  son  came  in  contact 
with  a  broken  electric  light  wire  belonging  to 
the  village,  which  it  was  claimed  was  burned 
in  two  by  contact  with  an  overhanging  wire  of 
a  telephone  company,  and  it  appeared  that  the 
telephone  wires  were  permitted  to  sag  in  dan- 
gerous proximity  to  the  electric  light  wires 
while  the  latter  were  not  properly  insulated 
and  no  precautions  were  talcen  to  prevent  con- 
tact, the  accident  was  the  result  of  concurring 
causes,  the  removal  of  any  of  which  would  have 
prevented  it,  and  hence  the  question  of  proxi- 
mate cause  was  for  the  jury. 

[£^.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  §  11 ;   Dec  Dig.  §  19.*] 

2.  Municipal  Gorpobations  (§  733*)— Bijbo- 
TRic  Light  Plant— Neqligenok—Govbbn- 
mentai.  Functions. 

Where  a  village  maintained  an  electric 
light  plant  for  commercial  as  well  as  municipal 
purposes,  it  was  not  relieved  fttim  liability  for 
the  negligence  of  its  employes,  resulting  in 
death  of  plaintiff's  intestate  by  contact  with  a 
broken  wire,  on  the  theory  that  the  business 
involved  governmental  functions. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1547-1549,  15til; 
Dec.  Dig.  §  733.*] 


3.  MuNiciPAi,  CoBPOBATioirs  (I  852*)— Equip- 
ment—Maintenance — Dangbbous  Cowdi- 
tion— Duty  to  Repair. 

Where  danger  developed  from  sagging  tel- 
ephone wires,  strung  over  high  tension  electric 
light  wires,  owned  by  a  village,  it  was  the  duty 
of  the  village  officers  in  charge  of  its  plant  to 
remove  the  danger,  if  possible,  or  cause  the 
same  to  be  removed  by  the  telephone  company, 
without  reference  to  the  fact  that  the  village 
was  first  on  the  ground  and  its  poles  and  wires 
were  in  position  under  legal  authority,  when  the 
franchise,  or  the  construction  of  the  telephone 
system  was  granted. 

[Ed.  Note. — For  other  cases,  see  Manicipal 
Corporations,  Cent  Dig.  {  1809;  Dec.  Dig.  { 
852.*] 

4.  Evidence  (J  194*)— Demonstbativb  Evi- 
dence—Identification. 

In  an  action  for  death  of  plaintiff's  intes- 
tate by  contact  with  a  broken  electric  light 
wire,  parts  of  the  wire  held  sufficiently  identi- 
fied to  authorize  their  admission  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  f  679 ;   Dec.  Dig.  {  194.*] 

5.  Appeal  and  Ebbob  (S§  1052,  1068*)— Rul- 
ings ON  Evidence— Prejudice. 

Where,  in  an  action  for  death  of  plaintilTs 
son,  nine  years  old,  plaintiff  was  permitted  to 
recover  only  fl^OO,  defendant  was  not  preju- 
diced by  any  error  in  the  admission  of  mortal- 
ity tables  in  evidence  or  in  an  instruction  as  to 
damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {I  4171^177,  4225-4228, 
4230;   Dec.  Dig.  U  1052,  1068.*] 

Error  to  Circuit  Court,  Ionia  County; 
Frank  D.  M.  Davis,  Judge. 

Action  by  John  Sykes,  as  administrator  of 
the  estate  of  John  Sykes,  Jr.,  against  the 
Village  of  PorUand  and  the  Citizens'  Tele- 
phone Company.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Argued  before  STEERE,  C.  J.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 

Thomas  E.  Barkworth,  of  Jackson,  Wil- 
liam J.  Stuart,  of  Grand  Rapids,  and  R.  A. 
Hawley,  of  Ionia,  for  appellants.  Ellis  & 
Ellis,  of  Grand  Rapids,  and  Scully  &  Davis, 
of  Ionia,  for  appellee. 

KUHN,  J.  This  Is  an  appeal  from  a  Judg- 
ment recovered  by  the  appellee,  as  admin- 
istrator of  the  estate  of  John  Sykes,  Jr.,  de- 
ceased, against  the  appellants,  the  village  of 
Portland  and  the  Citizen's  Telephone  Com- 
pany, for  wrongfully  causing  the  death  of 
bis  son,  said  John  Sykes,  Jr. 

The  defendant  the  village  of  Portland  has 
since  189C  maintained  and  operated  an  elec- 
tric lighting  plant,  wWch  Is  used  both  for 
municipal  lighting  and  for  furnishing  light 
to  private  consumers.  Prior  to  1902  it  had 
erected  its  wires  along  Brush  street,  an  east 
and  west  street  In  said  village.  Crossing 
Brush  street  at  substantially  right  angles  are 
Kearney  and  Grant  streets,  and  midway  be- 
tween Uiese  streets  an  alley  runs  north  from 
Brush  street  In  1902  a  franchise  was  grant- 
ed the  Citizens'  Telephone  Company  to  erect 
its  poles  and  maintain  them  with  necessary 
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equipment  for  an  electric  telephone  aystem. 
A  line  of  poles  was  placed  On  the  alley 
running  north  and  Bontb,  and  wires  were  al- 
so stretched  diagonally  across  Bmsb  street 
and  to  a  point  in  the  alley  about  68  feet 
north  of  the  north  line  of  Brush  street.  The 
relative  situation  of  the  poles  and  wires  at 
the  time  of  the  accident  which  gave  rise 
to  this  litigation  is  shown  by  the  annexed 
plat,  which  is  admitted  to  be  approximately 
correct 


of  the  broken  electric  light  wire  hung  down 
from  the  transformer  pole,  and  the  long  end 
liad  been  carried  by  the  wind  or  the  recoil 
of  the  wire  over  the  other  electric  light  wire, 
which  still  remained  intact,  and  had  slid 
down  tills  wire  toward  the  street  When 
found,  it  extended  across  the  worn  path  used 
as  a  walk  to  the  electric  light  pole  on  Brush 
street  near  the  house  of  a  Mr.  Flowers,  be- 
ing designated  on  the  plat  as  "Pole  No.  3." 
The  body  of  the  boy  was  found  in  the  path 
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About  50  feet  from  the  east  line  of  the 
alley,  on  the  north  side  of  Brush  street,  the 
village  had  a  pole  from  which  electric  light 
wires  were  extended  to  a  pole  on  the  west 
side  of  the  alley  about  79  feet  north  of  the 
north  line  of  Brush  street  This  pole,  des- 
ignated as  "Pole  No.  1"  on  the  plat,  con- 
tained a  transformer.  Across  the  alley  and 
a  little  south  from  this  pole  was  a  pole  of 
the  telephone  company,  designated  as  "Pole 
No.  2"  on  the  plat  The  electric  light  wires 
were  stretched  underneath  the  telephone 
wires. 

On  the  2l8t  day  of  April,  1009,  plalntifTs 
decedent,  a  boy  between  nine  and  ten  years 
of  age,  while  passing  along  Brush  street 
came  In  contact  with  one  of  the  electric  light 
wires  which  had  become  severed  at  a  point 
about  10  or  IS  feet  from  pole  No.  1.  No  one 
saw  the  accident,  but  it  is  conceded  that 
the  contact  caused  his  death.    The  short  end 


about  six  feet  from  this  pole.  The  wires  of 
the  village  carried  about  2,000  volts  of  elec- 
tricity and  were  of  copper  with  ordinary 
cotton  Insulation.  The  telephone  wires  were 
uninsulated  and  carried  only  a  small  quan- 
tity of  electricity.  The  telephone  pole  on 
the  east  side  of  the  alley  at  the  time  of  the 
accident  was  leaning  from  the  perpendicular 
to  the  west  several  feet,  and  no  guy  wires 
or  support  of  any  kind  had  been  placed  to 
maintain  it  perpendicular.  .  According  to  the 
reports  of  the  weather  bureau,  a  strong  wind 
bad  been  blowing  during  the  day,  and  at  4 
o'clock  In  the  afternoon,  which  is,  at  least 
approximately,  the  time  of  the  accident,  it 
was  blowing  not  to  exceed  35  miles  an  hour, 
and  there  was  a  space  of  about  14  inches  be* 
tween  the  two  sets  of  wires.  It  also  ap- 
peared that  about  a  year  before  this  acci- 
dent at  the  point  where  these  wires  crossed 
in  the  alley,  the  electric  light  wires  and  tjele- 
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phone  wires  came  Into  contact  and  bnmed 
off  two  inside  telephone  wires. 

An  employe  of  the  Citizens'  Company  tes- 
tifled  that,  when  the  wires  came  together  the 
year  before,  the  insulation  on  the  electric 
light  wires  was  "roughed  up  in  two  places," 
and  that  so  far  as  he  knew  they  were  never 
taped  again  until  the  accident  happened. 

At  the  time  of  the  trial  the  remaining  elec- 
tric light  wire,  which  had  not  been  removed 
at  the  time  of  the  accident,  was  taken  down 
and  its  insulation  was  dlscorered  to  be  fray- 
ed at  the  places  underneath  the  wires  of  the 
telephone  company  above  it 

The  declaration  alleges  that  the  immediate 
cause  of  the  wires  being  down  was  as  fol- 
lows: "That  afterwards,  to  wit,  en  the  21st 
day  of  April,  1909,  while  said  poles  of  the 
Citizens'  Telephone  Company  were  so  inse- 
curely fastened  and  were  without  support  or 
guy  wires  or  otherwise,  and  when  its  unin- 
sulated wires  were  sagging  and  in  close 
proximity  to  the  highly  charged,  poorly  in- 
sulated electrical  wires  of  the  village  of 
Portland,  and  when  no  guards  of  any  kind 
had  been  provided  by  either  of  the  said  de- 
fendants to  keep  said  wires  from  coming  In 
contact  with  each  other,  and  when  the  said 
wires  of  the  village  of  Portland  so  uninsulat- 
ed and  heavily  charged  with  electricity  were 
running  diagonally  across  said  alley  west  of 
the  property  owned  by  the  said  Flowers  in 
the  village  of  Portland,  close  to  and  under- 
neath the  wires  of  the  Citizens'  Telephone 
Company,  and  while  a  strong  wind  was  blow- 
ing, causing  the  said  corner  pole  of  the  said 
Citizens'  Telephone  Company  to  sway  and  its 
wires  to  sag  and  strike  said  heavily  charged 
electrical  wires  of  the  village  of  Portland 
where  Its  wires  were  uninsulated  and  where 
they  crossed  said  alley  between  Kearney  and 
Grant  streets  at  a  point  north  of  Brush  street, 
and  by  reason  of  said  contact  or  the  weakness 
of  the  said  heavily  charged  electrical  wires 
of  the  village  of  Portland,  caused  by  previous 
contact  with  the  said  Citizens'  Telephone 
Company's  wires,  one  of  said  highly  charged 
wires  of  the  village  of  Portland  burnt  off,  or 
broke  off,  and  fell  to  the  ground,  and  by  rea- 
son of  such  falling  hung  from  the  aforesaid 
pole  of  the  village  of  Portland  standing  on 
Brush  street,  to  which  one  end  of  said  wire 
was  Joined  to  the  pole,  and  the  free,  broken 
end  extended  across  a  portion  of  the  street, 
the  part  of  the  street  used  as  a  sidewalk, 
and  across  the  path  of  pedestrians  who  walk- 
ed along  the  north  side  of  Brush  street." 

The  grounds  of  negligence  alleged  by  the 
plaintiff  are  condsely  stated  in  the  brief  of 
counsel  for  the  defendant  village  of  Port- 
land as  follows:  "So  far  as  the  village  of 
Portland  is  concerned,  negligence  Is  averred 
in  that  the  village  in  its  authority  to  the 
Citizens'  Telephone  Company  through  the  or- 
dinance neglected  to  provide  reasonable,  safe 
guards  and  to  require  the  company  to  so  con- 
struct and  maintain  Its  poles  and  wires  and 


crossarms  that  In  case  of  storm  or  accident 
its  wires  might  not  by  sagging  or  otherwise 
come  in  contact  with  the  heavily  charged 
primary  wires  of  the  village;  further,  that 
the  village  did  not  cause  its  switchboard  and 
contributing  office  to  be  so  arranged  that  no- 
tice would  be  given  to  the  men  in  the  office 
of  the  condition  of  the  wires,  and  did  not 
keep  a  man  constantly  in  attendance  to  look 
after  and  attend  such  wires,  and  that  the 
village  left  its  heavily  charged  wires  in  prox- 
imity and  where  they  would  be  liable  to,  and 
did  in  fact,  come  in  contact  with  the  wires 
of  the  telephone  company;  that  it  further 
carelessly  and  negligently  omitted,  when  It 
permitted  the  Cltlxens'  Telephone  Company 
to  run  its  lines  along  said  alley,  to  place  a 
pole  on  Brush  street  west  of  said  alley  and 
run  the  two  wires  north  from  that  point  and 
avoid  crossing  the  wires  of  the  said  defend- 
ants; and  further  that  the  village  knowing 
that  the  wires  of  the  dtlzens'  Telephone 
Company  were  strung  and  left  within  a  few 
inches  of  its  highly  charged  wires,  were  in 
such  close  proximity  that  in  case  of  rain, 
sleet,  or  wind,  or  sagging,  such  wires  would 
in  all  human  probability  come  together,  and 
would  either  bum  off  the  wires  of  the  Citi- 
zens' Telephone  Company  or  its  own  wires, 
and  well  knowing  that  there  was  no  support 
to  the  corner  pole  of  the  Citizens'  Telephone 
Company,  by  guy  wires  or  otherwise,  and 
that  no  span  pole  had  been  erected,  and  that 
the  Citizens'  Telephone  Company  had  not  in 
any  manner  insulated  its  wires,  and  well 
knowing  that  the  Insulation  of  the  wires  of 
the  village  of  Portland  was  broken,  and  poor, 
did  not  provide  any  span  pole  to  keep  the 
wires  apart,  or  Insulate  its  wires,  or  take  any 
precaution  to  keep  said  wires  from  comlns 
in  contact,  and  did  not  set  any  pole  west  of 
said  alley,  and  did  not  put  its  transformer 
on  the  street  line,  but  left  for  a  long  time,  ta 
wit,  tor  a  year  and  over  prior  to  the  21st 
day  of  April,  1909,  said  wires  in  said  alley 
unprotected  and  in  the  careless  condition  de- 
scribed. And,  further  that  it  did  not,  when 
it  permitted  the  Citizens'  Telephone  Com- 
pany to  erect  and  maintain  its  wires,  provide 
or  adopt  the  usual  appliances  or  methods  to 
prevent  contact  between  said  wires  or  use 
any  device  to  prevent  contact,  but  on  the 
contrary  allowed  and  sanctioned  the  con- 
struction of  the  lines  of  the  telephone  com- 
pany, and  did  not  itself  provide  any  protec- 
tion for  its  wires  and  did  not  Insulate  its 
wires,  but  on  the  contrary,  for  a  long  time 
after  the  wires  of  the  Citizens'  Telephone 
Company  came  in  contact  with  the  heavily 
charged  wires  of  the  village  of  Portland,  and 
by  reason  of  the  contact  burnt  off  and  de- 
stroyed the  Insulation  and  weakened  the  said 
wires  so  that  they  were  not  strong  and  good, 
said  village  of  Portland  carelessly  and  neg- 
ligently neglected  to  protect  its  wires  or  pro- 
vide new  wires  for  the  wires  so  injured;  and 
I  said  village  of  PortlanO'^ontinaH^to  allow 
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and  permit  tbe  wires  of  the  Citizens'  Tele- 
phone Company  to  remain  within  less  than 
one  toot,  to  wit,  between  fonr  and  six  Inches, 
from  Its  heavily  charged  electrical  wires,  well 
knowing  that  in  case  of  a  storm  or  wind  said 
wires  would  come  in  contact  and  one  or  the 
other  of  said  wires  would  bum  off  and  fall 
to  the  ground.  It  farther  alleges  want  of 
inspection  by  the  Tillage  of  Portland  and  the 
consequent  failure  to  discover  and  remove 
the  defects  and  weakness  caused  by  reason  of 
the  contact  of  Its  wires  with  the  wires  of  the 
Citizens'  Telephone  Company,  and  that  the 
Tillage  did  not  maintain  its  wires  so  they 
would  not  fall  and  interfere  with  the  safe 
use  of  the  highway.  It  further  charges  the 
▼Ulage  of  Portland  with  fault  in  not  keeping 
Its  wires  insulated,  and  that  in  the  construc- 
tion of  its  plant  It  did  not  arrange  for  Its 
transformers  to  be  placed  on  the  poles  of  its 
main  lines  so  that  highly  charged  wires 
would  not  be  needlessly  run  across  private 
property,  and  with  neglecting  to  have  a 
transformer  on  its  pole  in  the  street  and 
have  the  electric  current  reduced  before  it 
went  through  private  property  or  across 
streets,  sidewalks,  or  alleys." 

The  plaintiff  did  not  urge  all  of  the  aver- 
ments of  negligence  above  set  forth,  but,  for 
the  most  part,  they  were  submitted  to  tbe 
Jury  by  the  trial  Judge. 

[1]  The  village  of  Portland  now  urges 
that  the  court  did  not  properly  submit  to  the 
jury  the  question  of  proximate  cause.  It  is 
claimed  that  they  were  first  on  the  ground 
and  that  their  poles  and  wires  were  in  posi- 
tion when  the  franchise  was  given  to  the  tel- 
ephone company,  and  that,  if  any  negligence 
was  shown  which  resulted  in  tbe  death  of 
plaintiff's  decedent,  it  was  the  negligence  of 
the  Citizens'  Telephone  Company  and  not 
that  of  the  village.  The  plaintiff  claims  that 
after  I>oth  lines  were  constructed,  crossing 
each  other,  a  duty  devolved  upon  each-  party 
to  see  that  these  lines  did  not  come  together 
and  bum  off  and  fall  to  the  ground,  and  that 
one  of  the  defendants  could  not  excuse  Itself 
because  it  was  on  the  ground  first. 

There  does  not  seem  to  be  any  question 
that  the  telepfione  pole  had  been  leaning  over 
into  the  alley,  bringing  the  wires  into  close 
proximity,  so  that  they  were  not  more  tlian 
14  inches  apart,  which  experts  testified  was 
dangerous  proximity.  It  is  claimed  that  a 
reasonable  Inspection  would  have  discovered 
this  condition,  and  ordinary  prudence  would 
have  caused  both  defendants  to  have  taken 
proper  precautions  to  prevent  accidents  by 
straightening  the  telephone  pole,  or  replacing 
the  insulation  on  the  highly  charged  electric 
wires,  or  taking  other  precautions  to  prevent 
the  wires  from  coming  together.  Whether 
these  defendants  acted  as  an  ordinarily  pru- 
dent man  would  have  acted  under  the  dr- 
'cnmstances  was  properly  submitted  to  the 
Jury.  It  must  be  said  that  this  accident  was 
tbe  result  of  concurring  causes,  the  removal 


of  any  of  which  would  have  prevented  tbe  ac- 
cident 

The  question  of  proximate  cause  arose  in 
the  case  of  Warren  v.  City  Electric  Railway 
Company,  141  Mich.  208,  at  page  302,  104  N. 
W.  613,  at  page  615.  The  court  said:  "In 
this  connection  it  is  urged  that  the  proximate 
cause  of  the  injury  was  not  the  want  of  in- 
sulation nor  the  failure  to  guard  tbe  span 
wire,  but  it  was  .the  breaking  of  the  tree. 
It  is  generally  the  case  that  an  accident  is 
the  result  of  concurring  causes.  If  the  rain 
and  snow  never  fell  and  the  wind  never  blew, 
wires  would  be  less  likely  to  fall  and  break. 
In  this  case  the  span  wire  was  hot  where  It 
was  not  intended  to  be.  The  telephone  wire 
was  pressed  upon  it  when  it  was  not  so  in- 
tended. The  wire  burned  in  two  from  the 
intense  heat  taken  on  from  the  span  wire,  and 
the  ends  fell.  All  of  these  were  things  to  be 
anticipated  and  guarded  against  If  tids 
was  not  done  to  the  extent  that  a  prudent 
man  would  do  it  there  was  a  failure  of  duty, 
which  might  be  a  concurring  cause  of  tbe 
accident  making  defendant  liable.  Thus  we 
held  tliat  where  a  horse  was  caused  to 
struggle  and  injure  his  master  through  get- 
ting his  foot  through  a  hole  in  a  bridge,  the 
defect  in  tbe  bridge  was  a  proximate  cause  of 
the  accident"  In  addition  to  the  authorities 
cited  in  that  opinion,  see,  also,  Electric  By. 
Co.  v.  Shelton,  89  Tenn.  423.  14  S.  W.  863, 
24  Am.  St  Rep.  614;  Fox  t.  Y.  of  Man- 
chester et  al.,  183  N.  Y.  141,  76  N.  B.  lllfl, 
2  L.  R.  A.  (N.  S.)  474;  Cumberland  T.  &  T. 
Co.  V.  Ware's  Adm'x,  116  Ky.  681,  74  S.  W. 
289. 

[2]  Exception  is  taken  t^  the  counsel  for 
the  village  of  Portland  to  the  following  re- 
quest to  charge,  which  was  given:  "Fifth. 
It  is  claimed  by  the  village  of  Portland  when 
it  erected  its  wires  and  poles  that  the  con- 
struction at  that  time  was  correct  and  that 
If  any  liability  attaches  it  is  from  the  fact 
that  the  Citizens'  Telephone  Company,  when 
erecting  its  own  poles  and  constructing  its 
wires,  found  the  defendant  village  already  in 
position  under  legal  authority,  and  upon  it 
was  imposed  the  duty  of  doing  everything 
that  would  be  necessary  for  the  protection 
of  life  and  property;  that  it  sbonld  have 
constructed  its  wires  in  some  other  way  or 
pat  proper  gny  wires  to  its  poles  and  used 
a  guard  wire  or  some  other  instrumentality 
to  keep  its  wires  from  coming  in  contact 
with  the  wires  of  the  village.  It  is  true  that 
it  was  the  duty  of  tbe  Citizens'  Telephone 
Company,  when  it  erected  its  poles  and  put 
up  its  wires,  to  use  all  necessary  precaution 
to  keep  the  wires  from  coming  In  contact 
with  the  highly  charged  wires  of  the  village 
of  Portland,  but  it  does  not  by  any  means 
follow  as  a  legal  consequence  that  the  ex- 
istence of  that  duty  relieves  the  defendant 
the  village  of  Portland  from  its  own  duty 
in  the  premises.  If  It  knew  that  these  wires 
were  In  close  proximity  to  each  other,  or  that 
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the  poles  of  the  Citizens'  Telephone  Company 
were  sa^ng  and  bringing  Its  wires  in  closer 
proximity,  it  shonld  have  taken  steps  to  re- 
lieve the  situation  from  danger  and  not  have 
remained  Inactive  simply  because  some 
other  company  had  come  to  have  a  legal  ob- 
ligation to  the  public  Imposed  upon  it  If, 
after  the  village  of  Portland,  defendant, 
placed  Its  poles  and  constructed  its  wires, 
new  facts  or  conditions  arose  making.  In  view 
of  them.  Its  first  construction  dangerous  to 
the  public,  then  it  was  their  duty  to  have  act- 
ed and  so  arranged  their  wires  as  to  have 
rendered  It  improbable  of  contact  at  a  point 
where  it  would  be  dangerous  If  it  remained. 
If  the  situation  was  such  as  would  have 
enabled  the  village  of  Portland  to  have 
forced  by  request  or  otherwise  the  Citizens' 
Telephone  Company  to  remedy  the  evil,  then 
It  was  the  duty  of  the  village  to  make  such 
request  and  see  that  the  evil  was  remedied. 
If  it  failed  of  success  in  that  regard,  it 
should  have  applied  some  proper  remedy  it- 
self." 

It  Is  contended  that  this  gave  the  Jury  the 
right  to  find  the  village  guilty  of  negligence 
in  the  case  at  bar  because  of  the  nonaction 
or  improper  action  of  its  legislative  branch. 
While  there  are  averments  In  the  declaration 
on  which  such  a  claim  might  be  based,  no 
such  claim  was  made  by  plaintiff's  counsel 
on  the  trial,  and  this  was  admitted  and  re- 
peatedly stated  In  the  presence  of  the  jury. 
The  only  duty  urged  by  plaintiff  devolving 
upon  the  defendant  village  is  the  same  duty 
devolving  upon  any  private  corporation  run- 
ning an  electric  light  plant  In  a  city  or  vil- 
lage. This  electric  light  plant  was  erected 
for  commercial  purposes,  and,  as  this  court 
held  in  Hodgins  v.  Bay  City,  156  Mich.  687, 
121  N.  W.  274,  132  Am.  St  Rep.  546,  the 
village  Is  not  relieved  from  liability  for  the 
neglect  of  its  employes  on  the  theory  that 
the  business  relates  to  local  governmental 
functions.  See,  also,  Brantmau  v.  City  of 
Canby,  119  Minn.  396,  138  N.  W.  671. 

[3]  When  a  dangerous  condition  became 
apparent  it  was  the  duty  of  the  village  6ffi- 
cers  In  charge  of  the  plant  If  possible,  to  re- 
move the  danger,  and,  If  the  situation  was 
caused  by  the  telephone  company,  it  was  the 
duty  of  the  village  officers  and  employes  to 
request  them  to  remove  It  In  this  regard  it 
seems  to  us  they  occupy  no  different  position 
than  the  officers  and  employes  of  a  private 
corporation  would  occupy  under  similar  cir- 
cumstances. The  requests  to  charge  given 
by  the  court  with  reference  thereto  were 
proper. 

[4]  Upon  the  trial  a  short  piece  of  wire 
was  Introduced  in  evidence  identified  as  Ex- 
hibit 4,  and  It  was  claimed  that  it  was  cut 
from  the  loose  wire  which  hung  down  from 
the  transformer  pole  No.  1  on  the  day  of  the 
accident.  It  Is  urged  that  It  was  error  to 
admit  this  exhibit  in  evidence,  as  it  was  not 
sufficiently    identified.     Witness    Teachout, 


who  had  been  in  the  employ  of  the  village 
shortly  before  the  accident  and  also  In  the 
employ  of  the  telephone  company  but  at  the 
time  of  the  trial  was  working  for  the  tele- 
phone company,  testified  that  on  the  after- 
noon of  the  accident  he  took  both  ends  of 
the  broken  wire  down  from  one  pole  to  the 
other  and  took  them  to  the  offices  of  the 
Electric  Light  Company,  and  said  he  thought 
witness  Knox  was  in  the  office  when  he  left 
It  there.  Witness  Knox  testified  that  he  was 
in  the  office  when  Teachout  brought  the  wire 
in  and  assisted  in  making  measurements 
from  the  transformer  pole  to  the  telephone 
wires,  and  stated  that  the  distance  was  about 
the  same  as  the  length  of  the  short  wire 
brought  In  by  Teachout  and,  while  he  would 
not  be  positive,  said  that  Exhibit  4  looked 
like  the  end  of  the  small  wire  brought  In  by 
Teachout  Witness  Jenkins,  who  was  in  the 
employ  of  the  village  in  the  electric  light 
business,  testified  with  reference  to  tills  ex- 
hibit as  follows:  "Yes,  sir;  I  saw  the  wire 
from  which  this  (Exhibit  4)  was  taken  from ; 
cut  it  off  myself  from  the  piece;  couldn't 
tell  Just  exactly  how  long  a  piece  It  was; 
should  Judge  7  or  8  feet  long.  That  piece 
of  wire  was  brought  to  the  ofilce  by  Teachout 
and  Knox  and  It  was  cut  off  by  me;  It  was 
then  in  the  same  condition  which  it  is  now. 
I  have  measured  the  distance  from  pole  No. 
1  to  pole  No.  2.  The  distance  between  the 
poles,  center  of  the  butt  to  each  pole.  Is  24 
feet  and  6  inches,  I  think;  made  figures  of 
that  last  night  Pole  No.  1  from  the  ground 
to  the  top  Is  25  feet  and  5  Inches ;  from  the 
top  of  the  pole  to  the  crossarm  is  8  inches 
and  a  half."  On  cross-examination  he  ad- 
mitted he  was  not  in  the  office  at  the  time 
Teachout  came  In  with  the  wire  but  relied 
upon  what  was  told  him.  It  appears  that  it 
was  bis  duty  to  look  after  the  wires,  and  it 
does  not  appear  that  there  were  any  other 
wires  in  the  office  that  were  connected  with 
the  transaction.  Counsel  for  the  village  ad- 
mitted that  Exhibit  4  was  the  end  of  the 
wire  which  hung  from  the  transformer  pole. 
This  chain  of  evidence  and  circumstances 
were  strong  enough  to  warrant  the  Jury  in 
believing  that  Exhibit  4  was?  what  it  was 
daimed  to  be,  a  part  of  the  broken  wire 
which  caused  the  death  of  plaintiff's  dece- 
dent. 

Objection  is  also  made  to  the  reception  of 
Exhibit  14,  which  was  a  piece  of  wire  taken 
from  the  companion  wire  of  the  one  that  was 
broken.  This  wire  remained  in  position  at 
the  time  of  and  after  the  injury  in  question 
and  continued  to  remain  in  use  until  near 
the  close  of  the  trial,  when  it  was  removed, 
under  the  direction  of  the  village  authorities, 
brought  to  court  and  received  in  evidence. 
Its  purpose  was  to  show  that  there  were 
also  marks  or  rough  places  on  the  upper 
part  of  the  Insulation  of  this  wire  at  tne 
point  where  the  telephone  wires  crossed. 
The  evidence  shows  conclusively  that  the 
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'Wire  was  the  Identical  wire  that  ran  parallel 
with  the  wire  that  burned  off  on  the  day  of 
the  accident,  and  that  It  had  been  kept  in 
such  a  condition  that  Injury  had  not  been 
done  to  It  since  that  time,  until  It  was  taken 
out  and  offered  In  evidence.  Under  these 
circumstances  it  was  not  error  to  allow  the 
jury  to  »>nslder  It  with  all  the  other  evidence 
in  the  case. 

Our  attention  Is  called  by  the  plaintiff  to 
the  fact  that  the  defendants  In  this  case 
sued  out  a  joint  writ  of  error  but  filed  no 
joint  errors,  and  that  the  Citizens'  Telephone 
Ck>mpany  complains  of  error  committed  by 
its  cod^endant  It  Is  urged  that  these  as- 
signments of  error  relied  upon  by  the  tele- 
phone company  should  not  be  considered  on 
this  appeal.  They  relate  to  the  admission 
of  evidence;  and,  as  we  find  that  no  error 
was  committed.  It  Is  unnecessary  to  pass  on 
that  question. 

The  remaining  assignments  of  error  have 
been  considered.  The  charge  of  the  court 
was  comprehensive  and  clear  and  the  case 
was  fairly  submitted  to  the  jury. 

[S]  Complaint  Is  made  of  the  admission  of 
the  mortality  tables  In  evidence  and  the  in- 
struction of  the  court  with  reference  to  dam- 
ages. Considering  the  amount  of  the  judg- 
ment, $1,200,  if  technical  errors  were  com- 
mitted we  are  not  prepared  to  say  that  they 
were  sufficiently  prejudicial  to  warrant  a  re- 
versal of  the  case. 

Judgment  Is  affirmed. 


BRYANT  V.  MODERN  WOODMEN  OF 
AMERICA 

MODERN  WOODMEN  OF  AMERICA  v. 

STREIT. 

(Nos.  17,231,  17,988.) 

(Supreme  Court  of  Nebraska.    Sept  26,  1913.) 

fSyllalut  by  the  Coitrt.) 

1.  PtBADiNO    (I   34*)— Inconsistent   Aixe- 

OATIONS. 

If  a  pleader  makes  inconsistent  allegations 
in  a  pleading,  be  is  boand  by  those  that  are 
most  favorable  to  the  case  of  his  opponent 

[Ed.   Note.— For   other  cases,  see   Pleading, 
Cent  Dig.  H  5\^  66-74;   Dec.  Dig.  f  34.»] 

2.  Appeal  ANn  Ebbob  (S  761*)— Bbibf— Sxif- 

FICIENCT. 

Id  a  dvil  case,  when  no  brief  Is  filed  which 
separately  states  and  numbers  the  points  re- 
lied upon,  with  the  citations  of  authorities  re- 
lied upon  under  each  point  respectively  and 
designating  "the  several  pages  of  the  record 
containing  matter  bearing  upon  the  questions 
discussed  in  such  brief,"  and  in  other  respects 
complying  with  rule  9  of  this  court  (137  N.  W. 
viii),  the  court  will  not  ordinarily,  for  the  pur- 
pose of  reversing  a  decision  of  the  trial  court, 
look  for  matters  in  the  record  not  briefed  as 
the  rule  requires. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3096;   Dec.  Dig.  |  761.*] 

Appeal  from  District  Court,  Madison  Coun- 
ty ;  Welch,  Judge. 


Action  by  Hanna  Bryant  against  the  Mod- 
em Woodmen  of  America  and  by  the  Modern 
Woodmen  of  America  against  Hanna  Strelt, 
formerly  Bryant  From  the  judgment  in  the 
first  case  and  decree  in  the  second,  the  in- 
surance order  appeals.  The  actions  were 
consolidated.    Affirmed. 

T.  8.  Allen,  of  Lincoln,  WUUs  B.  Reed, 
of  Madison,  and  B.  D.  Smith,  of  Mankato, 
Minn.,  for  appellant.  Wm.  V.  Allen  and  Wm. 
li.  Dowling,  both  of  Madison,  for  appellees. 

SEIDOWICK,  J.  This  defendant,  formerly 
Hanna  Bryant,  brought  her  action  in  that 
name  In  the  district  court  for  Madison  coun- 
ty against  this  plaintiff  upon  a  certificate 
of  membership  and  fraternal  insurance  upon 
the  life  of  her  former  husband,  Ellard  B. 
Bryant.  She  recovered  a  judgment  in  that 
action  which  upon  appeal  to  this  court,  was 
reversed,  and  the  causes  remanded  for  an- 
other trial.  Bryant  v.  Modern  Woodmen  of 
America,  86  Neb.  372,  125  N.  W.  621,  27  L. 
R.  A.  (N.  S.)  326,  21  Ann.  Cas.  365.  Upon 
another  trial  in  >  the  district  court  she  again 
recovered  a  judgment,  from  which  the  de- 
fendant In  that  action  appealed  to  this  court. 
Afterwards  the  company  brought  this  action 
in  the  district  court  for  Madison  county  to 
obtain  a  new  trial  of  the  former  action  un- 
der section  602  of  the  Code  of  Civil  Proce- 
dure. The  district  court  found  against  the 
company  and  entered  a  decree  dismissing  the 
action  for  a  new  trial.  From  this  decree 
the  company  appealed  to  this  court,  and  up- 
on motion  the  two  cases  were  consolidated 
and  were  submitted  together. 

[2]  In  the  brief  of  the  appellant  it  is  said 
that:  "We  have  assumed  that  the  only  issue 
here  is  whether  or  not  the  appellant  is  en- 
titled to  a  new  trial.  •  »  •  For  that  rea- 
son we  have  not  discussed  the  evidence  In 
the  original  case."  The  brief  then  states  in 
a  general  way  some  reasons  for  supposing 
that  the  judgment  In  the  original  case  Is  er- 
roneous. These  reasons  are  derived  entirely 
from  the  supposed  evidence  in  the  case,  and 
no  reference  Is  made  in  the  brief  to  any  part 
of  the  record  supposed  to  disclose  errors  re- 
quiring a  reversal.  In  this  condition  of  these 
records  and  the  submission  of  the  cases  there 
is  no  question  presented  to  this  court  except 
the  sufficiency  of  the  evidence  to  support  the 
decree  of  the  district  court  in  refusing  the 
new  trial. 

The  ground  relied  upon  for  a  new  trial  is 
that  through  the  neglect  of  the  official  re- 
porter of  the  district  court,  and  without  any 
fault  on  the  part  of  the  defendant  company 
in  the  original  case,  the  company  was  unable 
to  obtain  a  transcript  of  the  evidence  in  the 
original  case  and  procure  a  settlement  of  a 
bill  of  exceptions.  It  appears  that  when  the 
transcript  of  the  evidence  was  delivered  by 
the  official' reporter  to  the  attorneys  for  the 
company,  some  10  or  20  days  before  the  ex- 
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plratlon  of  the  time  for  serving  the  bill  of 
exceptions,  the  application  for  membership 
and  the  certificate  of  membership  which  bad 
been  offered  in  evidence  at  the  trial  were  not 
incorporated  In  the  transcript,  nor  attached 
thereto,  and  it  is  Insisted  that  connsel  were 
anable  to  obtain  these  documents  In  time  to 
settle  the  bill  of  exceptions,  and  for  that  iea> 
son  no  bill  of  exceptions  was  ever  properly 
settled  and  allowed. 

Upon  examination  of  the  pleadings  In  the 
original  case,  we  find  that  the  petition  sets 
forth  In  full  the  application  for  membership 
and  the  certificate  of  memberslilp.  The 
amended  answer  admits  that  these  are  the 
application  and  certificate  in  the  following 
words:  "The  defendant  admits  that  on  or 
about  the  16th  day  of  January,  1907,  one  El- 
lard  E.  Bryant,  mentioned  in  plaintUTfl  peti- 
tion, then  a  resident  of  Madison,  Neb.,  made 
and  executed  an  application  for  membership 
la  the  defendant  society  and  to  Box  Elder 
Camp  No.  485,  a  subordinate  lodge  of  this 
defendant,  located  at  said  Madison,  Neb.  (a 
copy  of  which  said  application  is  referred  to 
In  plaintiff's  petition  as  Exhibit  A  and  in- 
corporated therein  and  made  a  part  thereof), 
and  that  in  pursuance  of  said  application 
this  defendant  did  on  the  28th  day  of  Janu- 
ary, 1907,  issue  to  the  said  Ellard  E.  Bryant 
benefit  certificate  No.  1346629,  a  copy  of 
which  said  certiflcate  la  set  forth  In  plain- 
tiff's petition."  The  company  now  Insists 
that  the  application  and  certiflcate  are  not 
correctly  and  fully  set  out  In  the  petition  in 
the  original  case ;  and  that  therefore  It  was 
necessary  to  Introduce  them  In  evidence^ 
which  was  done ;  and  that  If  they  were  prop- 
erly preserved  and  presented  In  a  bill  of 
exceptions  they  would  show  Important  rep- 
resentations of  the  insured  which  were  false 
and  xltiated  the  insurance. 

[11  If  a  pleader  makes  Inconsistent  alle- 
gatiqns  in  a  pleading,  he  is  botmd  by  those 
ttiat  are  most  favorable  to  the  case  of  his 
opponent  J  When  a  contract  is  incorporated 
in  the  peQtion  in  a  case  and  is  admitted  by 
the  answer  to  be  the  contract  between  the 
parties,  neither  party  will  be  allowed  to  prove 
or  contend  that  the  contract  was  other  or 
different  than  as  so  solemnly  agreed  upon  in 
the  issues.  No  attempt  was  made  to  \ylth- 
draw  the  admission  or  to  change  the  answer 
in  that  regard.  The  application  and  certifi- 
cate, then,  were  wholly  unnecessary  as  proof 
of  the  contract  between  the  parties  which 
was  fully  established  by  the  pleadings  them- 
selves. It  is  not  contended  that  these  docu- 
ments were  material  for  any  other  purpose. 
These  papers,  then,  would  be  of  no  assistance 
to  the  court  if  Incorporated  in  the  bill  of 
exceptions.  Moreover,  these  papers,  being 
fully  established  by  the  pleadings,  could  have 
been  supplied  from  the  pleadings  themselves 
if  thought  to  be  necessary  In  settling  the  bill 
of  exceptions.    The  company,  therefore,  has 


suffered  no  "unavoidable  casualty  or  mis- 
fortune preventing  the  party  from  prosecut- 
ing or  defending." 

The  ttlal  court  was  right  in  refusing  a 
new  trial,  and,  no  error  being  shown  In  the 
original  case,  the  judgment  and  decree  in 
each  case  are  aflBrmed. 

REESE,  a  3.,  and  LETTON  and  FAW- 
CETT,  JJ.,  not  sitting. 


IVBRSON  v.  LOOK. 

(Supreme  Court  of  South  Dakota.    Oct  6, 
1913.) 

1.  Tbiai.  ({  360*)— Special  IiiTEBBoaATOBiEs 

— BVIDKNCK  TO  SUFFOBT. 

In  an  actioo  for  injuries  to  a  servant,  a 
special  interro^tory,  submitting  the  questioD 
whether  plaintiff,  when  injured,  was  of  ordi- 
nary intelligence,  discretion,  and  judgment,  sim- 
ilar to  other  people  of  like  age  and  experience, 
was  gratuitous  and  improper,  since,  there  be- 
ing no  evidence  to  the  contrary,  it  would  be  eo 
presumed. 

[Ed.  Note.— For  other  cases,  see  TiiaL  Cent. 
Dig.  H  828-833;   Dec.  Dig.  {  850.*] 

2.  Tbiai.  (S   252*)— iRSTBUcnons— Bvidbkc9b 

TO   SnPPOKI — CONTBIBUTOBT  NEQUOBHOK. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant by  getting  his  hand  drawn  into  a  sausage 
machine,  there  was  no  evidence  of  plaintiff's 
negligence  except  snch  as  might  be  inferred 
from  the  accident  itself,  and  it  appeared  tliat 
defendant  directed  plaintiff  to  operate  the  ma- 
chine, that  he  had  seen  defendant  operate  it> 
and  that  plaintiff  was  doing  the  work  in  exact- 
ly the' same  manner  in  whicti  he  had  seen  de- 
fendant do  it,  it  was  error  to  submit  the  issue 
of  contributory  negUgence  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  606,  69ft-fll2;    Dec  Dig.  |  252.«] 

3.  Masteb  and  Sebvant  (t  265*)— Injcbies 
TO  Servant— CONTBIBUTOBT  Nbougence — 
Infebence  vbom  Accident. 

An  inference  of  contributory  negUgence  by 
an  injured  servant,  derived  from  the  happen- 
ing of  the  accident  itself,  is  not  a  legal  one  and 
cannot  be  indulged  in  any  case. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  877-908,  955 ;  Dec  Dig. 
{  266.*] 

4.  Tbiai.  (8  252*)— Instbuctions— Contbibu- 
TOBT  Neolioence— Evidence  to  Sdppobt. 

Contributory  negligence  on  the  part  of 
an  injured  servant  is  an  affirmative  defense, 
and  before  it  can  be  submitted  to  the  jury  it 
must  be  supported  by  some  evidence  that,  at 
the  time  of  the  accident  which  caused  the  in- 
jury, plaintiff  was  not  exercising  proper  care 
in  the  performance  of  his  duties. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  506,  596-612;   Dec  Dig.  i  252.*] 

6.  Masteb  and  Sebvant  (8  206*)  —  Injubies 
TO  Servant— Cabe  Reqttibeo  bt  Sebvant— 
Instbuctions. 

In  an  action  for  injuries  to  a  servant  an 
instruction  that  it  was  plaintiff's  duty  to  exer- 
cise ordinary  and  reasonable  care  in  the  pro- 
tection of  liimself  in  the  performance  of  his 
work,  and'  if  bis  want  of  care  "contributed  in 
any  degree,  however  slight,"  to  his  injury  he 
was  guilty  of  contributory  negligence  which 
would  preclude  a  recovery,  was  erroneous  as 
requiring  too  high  a  degree  of  care,  since  to 
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avoid  neyUgence,  "however  alight,"  required 
the  ezerase  of  toe  bigbest  degree  of  care  and 
attention. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S&  1180-1194 ;  Dee.  Dig.  I 
29«.»] 

6.  SlABTEB  ARD  Sebtant   (|  291*)— Ghabob— 

MlSLEADINQ  iNSTBUCnONS. 

In  an  action  for  injuries  to  a  servant  by 
getting  bis  right  band  drawn  into  a  sansage 
machine.  It  appeared  that  when  injured  be  was 
putting  through  a  mixture  wtiich  was  very  lia- 
ble to  clog  and  stick  to  his  bond,  and  to  pre- 
vent it  from  Btickin|[  he  was  reqnired  to  dip 
bis  fingers  into  a  pail  of  water  kept  at  band 
for  the  purpose  and,  while  be  pressed  down  the 
material  in  the  hopper  with  his  right  hand, 
feed  parts  of  the  mass  into  the  machine  with 
his  left.  Held  that,  since,  in  order  to  accom- 
plish such  work,  it  was  necessary,  to  a  cer- 
tain degree,  that  bis  attention  be  diverted  from 
the  work  of  pressing  the  meat  into  the  hopper 
with  his  right  hand  to  that  of  feeding  the  meat 
with  his  left  after  dipping  bis  fingers,  an  in- 
struction that,  if  his  want  of  care  contributed 
in  any  degree,  however  slight,  to  his  injury,  he 
was  guilty  of  contributory  negligence  which 
would  preclude  a  recovery  was  misleading. 

rEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  1183,  11S4,  1136-1148; 
Dec  Dig.  g  291.*] 

7.  Habtkb  and  Szbvant  (f  295*)— iNjmiBS 

TO     SXBVANT  — DANOEBOUS     MACHINE  —  AS- 
SUMED  Risk— Instbuctions. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant while  operating  a  sansage  machine,  plain- 
tiff alleged  that  be  did  not  know  or  appreciate 
the  danger  "incident"  to  the  operation  of  the 
machine,  an  instruction  that  plaintiff  in  bis 
complaint  alleged  that  he  did  not  know  the  dan- 
ger "which  he  aaramed"  by  feeding  the  ma- 
chine by  band  and  did  not  appreciate  such 
danger  was  erroneous  as  misleading  the  jury 
to  believe  that  plaintiff,  by  accepting  the  em- 
ployment, assumed  whatever  risk  there  was  in- 
cident to  operating  the  machine. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  tt  1168-1179;  Dec.  Dig.  { 
295.*] 

&  Masteb  and  Sebvant  (}  296*)— Injttbies 
TO  Skbvant-tAssumed  Risk— Instbuctions. 
An  instmction  that  if  defendant  was  neg- 
ligent in  failing  to  provide  safe  mactiinery  for 
plaintiff  to  work  with,  or  in  failing  to  instruct 
or  warn  liim  as  to  the  dangers  incident  to  bis 
employment,  if  any,  or  in  failing  to  Inform 
plaintiff  of  a  safe  method  of  operating  the  ma- 
chine by  which  he  was  injured,  if  there  was  a 
safer  way  than  that  employed,  then  the  jury 
could  not  find  that  plaintiff  assumed  the  risk, 
unless  they  found  that  be  knew  the  danger,  or 
that  it  was  so  obvious  that  b^  ought  to  have 
known  it  was  erroneous  for  failing  to  define 
the  extent  of  the  knowledge  and  understand- 
ing that  plaintiff  was  required  to  possess  be- 
fore he  could  be  held  as  a  matter  of  law  to 
have  assumed  the  risk. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1168-1179;  Dec.  Dig.  i 
295.*] 

9.  Mastxb  &ND  Sebvant   (|  203*)— Injubies 

TO  Sebvant— "Assumed  Risk." 

An  assumed  risk  is  one  that  a  servant  nec- 
essarily had  in  mind  when  he  entered  into  hit 
contract  of  employment 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  gi  638-{H3;  Dec.  Dig.  jj 
203.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  p.  687.] 


10.  Masteb  and  Servant  (|  217*)— Injuries 
TO  Sebvant— Assumed  Risk— Appbeciation 
or  Dangeb. 

While  a  servant  assumes  the  obvious  risks 
of  the  employment  which  be  undertakes,  it 
is  not  sufficient  that  he  knows  that  the  em- 
ployment is  more  or  less  dangerous,  but  he 
must  understand  and  appreciate  the  nature  and 
extent  of  the  danger  incurred. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {|  574-600;    Dec.  Dig.  i 

11.  Mastkb  and  Sebvant  ({  288*)— Injubibs 
TO  Sebvant— Assumed  Risk— Question  fob 
Jury. 

In  an  action  for  injuries  to  a  servant  by 
getting  his  band  caught  in  a  power  sausage 
machine  as  be  was  pressing  down  the  material 
in  the  hopper,  evidence  held  to  require  submis- 
sion to  the  jury  of  the  question  whether  plain- 
tiff, who  had  previously  run  a  hand  machine, 
appreciated  the  increased  danger  of  defendant's 
machine  by  reason  of  the  fact  that  he  bad  no 
control  over  the  motor  power  and  the  greater 
velocity  with  which  the  auger  turned. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  1068-1088;  Dec  Dig.  g 
288.*]  ' 

12.  liASTBB  and   SEBTANT    (§    273*)— INJUBIES 

TO  Sebvant— Assumed  Risk— Evidence. 
Where  a  servant  was  injured  by  his  fin- 
gers becoming  caught  in  a  sausage  machine,  it 
was  error  to  exclude  evidence  that  be  did  not 
know  the  extent  of  the  injury  that  might  re- 
sult from  allowing  his  fingers  to  come  In  con- 
tact with  the  auger  in  the  machine. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  gg  936-938;  Dec  Dig.  g 
273.*] 

13.  Afpeai,  and  Ebbob  (g  263*)  —  Instbuo- 
TioNB— Review— Necessity  of  Exceptions. 

An  instruction  not  excepted  to  at  the  trial 
is  not  properly  before  the  trial  court  for  con- 
sideration on  a  motion  for  a  new  trial  and  can- 
not therefore  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  1616-1523,  1525-1532; 
Dec.  Dig.  g  263.*! 

14.  Masteb  and  Sebvant  (g  293*)— Injubiks 
to  Sebvant— Danoebous  Machinebt— In- 
stbuctions. 

An  instruction  that  a  master  may  conduct 
and  equip  his  place  of  business  with  suph 
machinery  and  appliances  in  any  lawful  way 
that  mar  seem  best  to  him,  though  other  ways 
may  be  less  hazardous,  and  in  such  case,  if  the 
servant  knows  the  dangers  encountered  in  the 
manner  of  prosecuting  the  work  and  realizes 
and  comprehends  the  mode  of  equipment  with 
which  he  works,  he  assumes  the  risk  of  the 
hazardous  method,  was  erroneous  as  eliminat- 
ing the  master's  duty  to  take  such  reasonable 
and  needful  precautions  as  would  prevent  the 
servant  from  being  needlessly  exposed  to  dan- 
ger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  gj  1148-1156,  1158-1160; 
Dec.  Dig.  g  293.*] 

15.  Masteb  and  Sebvant  (gg  101,  102,  150*) 
— INJUBIES  TO  Sebvant— Danoebous  Ma- 
chinebt—Masteb's  Duty. 

Where  defendant  provided  a  power  sau- 
sage machine  which  was  dangerous,  he  was 
bound  to  explain  to  his  servant,  employed  to 
operate  the  machine,  the  nature  and  extent  of 
the  dangers  to  which  he  was  exposed,  and  if 
defendant  knew  of,  and  could  have  readily  ob- 
tained,   any    contrivance    or    appliance    which 
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woold  have  rendered  the  servant's  labor  lesa 
hazardous,  it  was  his  duty  to  provide  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |5  135,  171,  174,  17»-184, 
192,  297,  299-302,  305-307;  Dec.  Dig.  if  101, 
102,  150.»] 

16.  Mabtee  and  Sebvant  (J  295*)— Injtjbikb 
TO  Servant  —  Assuued  Risk  —  Instbuo- 

TIONS. 

A  request  to  charge  that  the  burden  of 
maintaining  the  defense  of  assumed  risk  was 
on  defendant,  and  in  order  to  maintain  it  the 
jur^  must  find  that  plaintiff,  at  the  time  of  the 
accident,  not  only  knew  the  condition  of  the 
machinery  by  which  he  was  injured  but  also 
understood  and  appreciated  the  danger,  or  the 
danger  must  Iiave  been  so  obvious  that  liis  ap- 
preciation thereof  was  a  necessary  inference, 
and  that  if  the  jury  found  defendant  was  negli- 
gent in  failing  to  furnish  safe  machinery  and 
appliances  and  a  safe  place  to  work,  or  in  fail- 
ing to  warn  plaintiff  of  the  dangers  incident  to 
his  employment,  if  there  were  such  dangers,  or 
to  inform  plaintiff  of  a  safe  method  of  operat- 
ing the  machine,  if  there  was  a  safer  way  tlian 
that  which  he  was  directed  to  pursue,  then 
plaintiff  did  not  assume  the  risk,  unless  he 
knew  |nd  appreciated  the  same,  was  correct 
and  erroneously  refused. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant-,  Cent  Dig.  |i  1168-1179;  Dec.  Dig. 
S295.»] 

17.  Masteb  and  Sebtant  (§  108*)— Injubieb 
TO  Sebvant— Negligence— Equipment  of 
Machinebt. 

Where  a  servant's  hand  was  caught  in_  a 
sausage  machine  while  pressing  the  material 
down  in  the  hopper,  defendant  was  not  negli- 
gent in  .failing  to  locate  the  belt  shifter  and 
the  switch  controlling  the  electric  current  that 
supplied  the  motor  power  at  such  a  point  near, 
the  machine  as  would  enable  a  person  to  reach 
them  while  operating  the  machine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  203,  212,  255;  Dec  Dig. 
i  108.*] 

18.  Evidence  ({  471*)  —  Opinion  of  Wit- 
ness. 

Where  a  servant  was  injured  by  his  hand 
becoming  caught  by  the  auger  in  a  sausage  ma- 
chine, a  question  whether,  in  his  opinion,  if 
the  belt  had  been  removed  by  the  belt  shifter 
he  could  have  saved  his  hand  or  part  of  it  aft- 
er it  got  caught  in  the  machine  was  improper 
as  calling  for  an  opinion  of  the  witness. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  iS  2140-2185 ;   Dec.  Dig.  {  471.»] 

19.  Masteb  and  Sebvant  ({  280*)— Injuries 
TO  Sebvant— Assumed  Risk— Evidence. 

Where  a  servant's  hand  was  caught  and 
destroyed  by  the  auger  in  a  sausage  machine, 
questions  whether  defendant  ever  called  plain- 
tiff's attention  to  the  fact  that  the  machine 
was  dangerous,  whether  he  ever  warned  plain- 
tiff with  reference  thereto,  and  whether  plain- 
tiff understood  and  appreciated  the  danger  to 
an  operator  if  he  got  his  hand  caught  in  it 
were  proper  as  elucidating  the  extent  of 
plaintiff's  understanding  and  appreciation  of 
the  nature  and  extent  of  the  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i%  981-986;  Dec.  Dig.  $ 
280.*] 

Appeal  from  Circuit  Court,  Mlnnebaba 
County;   Joseph  W.  Jones,  Judge. 

Action  by  Anton  Iverson  against  Carl  Look. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 


Hall,  Alexander  ft  Pardy,  of  Brookings, 
and  Boyce,  Warren  ft  Fairbank,  of  Sioux 
Falls,  for  appellant  Joe  Kirby,  of  Sioux 
Falls,  for  respondent 

POLLET,  J.  This  action  was  brought  'for 
the  recovery  of  damages  occasioned  by  a  per- 
sonal Injury  received  by  plaintiff  while  in 
the  defendant's  employ.  The  defendant  was 
running  a  butcher  shop  in  Sioux  Falls,  and. 
in  connection  with  this  business,  he  bad  a 
macliine  for  the  manufacture  of  sausage. 
This  machine  was  fastened  to  a  bench  and 
consisted  of  a  horizontal  cylinder,  inside  of 
which  was  a  spiral  shaped  blade  or  auger, 
which  revolved  in  the  cylinder  and  which  was 
driven  by  an  electric  motor,  situated  In  an 
adjoining  room.  The  power  was  transmitted 
from  the  motor  to  an  overhead  line  sliaft, 
which  in  turn  transmitted  the  power  to  tlie 
auger  in  the  sausage  machine  by  means  of 
a  belt  and  pulleys.  There  were  two  pulleys 
on  the  end  of  the  auger,  one  a  loose  one 
and  the  other  fixed  to  the  auger  shaft  Wlien 
the  machine  was  in  operation,  the  auger  re- 
volved in  the  cylinder  at  the  rate  of  200  to 
300  revolutions  per  minute.  Tbere  was  a  belt 
tightener,  composed  of  two  pieces  of  Iiard 
wood,  at  one  end  of  which  was  fastened  a 
heavy  roller;  the  other  end  was  fastened  to 
the  wall,  six  or  seven  feet  high,  by  means  of 
a  hinge,  in  such  manner  as  to  allow  it  to  be 
lowered  against  the  belt  and  in  that  way 
act  as  a  tightener.  In  order  to  run  the  ma- 
chine, it  was  necessary  to  put  the  belt  on 
the  pulley  that  was  fixed  to  the  auger  shaft 
and  then  lower  the  tightener  until  it  came  in 
contact  with  the  belt.  In  order  to  take  off 
the  belt,  it  was  necessary  to  raise  the 
tightener  and  push  the  belt  from  the  fixed 
pulley  onto  the  loose  or  idle  one.  The  elec- 
tric current  that  supplied  the  motor  was  con- 
trolled by  a  switch,  situated  in  the  same 
room  with  the  motor,  and  a  person  operating 
the  machine  had  no  way  of  stopping  the 
machine  when  it  was  in  motion  except  by 
raising  the  tightener  and  throwing  off  the 
belt  or  by  going  into  the  adjoining  room  and 
disconnecting  the  electric  current  by  means 
of  the  switch.  '  At  one  end  of  the  cylinder  of 
the  machine  was  an  opening,  or  hopi)er,  in 
the  form  of  a  funnel,  4  or  5  Inches  high 
and  some  4^  inches  in  diameter,  and  it  was 
through  this  opeulng  that  the  meat  (to  be 
made  into  sausage)  was  fed  into  the  machine.' 
The  meat  was  placed  on  the  left-hand  side 
of  the  operator,  who  fed  it  into  the  hopper 
with  his  left  hand,  and  with  his  right  hand 
he  pressed  it  down  into  the  macliine  until  it 
came  in  contact  with  the  anger,  which  drew 
it  into  the  cylinder  and  forced  it  against  the 
cutters  at  the  other  end. 

The  plaintiff,  who  was  a  young  man  23 
years  of  age,  entered  the  employ  of  the  de- 
fendant about  the  middle  of  September,  1909. 
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He  had  worked  around  a  meat  market  the 
greater  part  of  the  time  since  be  was  14 
years  old;  he  had  driven  delivery  wagon, 
belped  at  slaughtering,  trimmed  meat,  and 
did  general  work  around  a  meat  market, 
but  did  not  pretend  to  be  an  experienced 
butcher  or  expert  sausage  maker.  He  bad 
operated  a  sausage  machine,  to  some  extent. 
In  a  shop  where  he  had  worked  at  Brookings. 
The  machine  he  used  was  similar,  in  prin- 
ciple, to  the  machine  used  by  defendant  but 
it  was  smaller  and  was  run  by  a  crank, 
turned  by  the  operator  with  one  band  while 
be  fed  the  meat  into  It  with  the  other.  He 
was  not  employed  by  defendant  to  do  any 
one  particular  kind  of  work  but  went  on 
about  the  same  as  he  hiad  done  during  bis 
employment  in  Brookings,  doing  general 
work  around  the  shop.  After  he  had  been 
there  three  or  four  days,  he  was  directed 
by  defendant  to  run  the  sausage  machine 
above  described.  He  bad  seen  defendant 
run  the  maclilne,  and  plaintiff  worked  it  Just 
as  he  had  seen  the  defendant  do  It  Owing 
to  the  manner  In  which  the  meat  was  pressed 
into  the  cylinder  by  the  hand  and  the  high 
velocity  of  the  auger  when  In  motion.  It  was 
apparent  that.  If  a  person  aUow^  his  hand 
to  come  in  contact  with  the  auger,  he  was 
bound  to  sufFer  Injury,  and  that  the  exercise 
of  a  blgb  degree  of  care  and  attention  was 
necessary  In  order  to  avoid  coming  In  con- 
tact with  the  auger  while  pressing  down  the 
meat  This  was  a  fact  well  known  and  ap- 
preciated by  the  defendant,  for  he  had  once 
had  his  band  caught  by  the  auger,  while 
pressing  meat  Into  the  machine,  and,  before 
he  could  extricate  it,  had  lost  a  portion  of 
his  thumb.  It  aK)eared,  from  the  evidence, 
that  It  was  necessary  to  run  the  meat 
through  the  machine  twice;  that.  In  the 
manufacture  of  certain  kinds  of  sausage,  a 
mixture  of  both  fresh  and  salt  meats  was 
used ;  that  salt  meat  was  more  likely  to  clog 
the  machine  than  was  fresb  meat;  and  that 
meat  was  more  Ukely  to  clog  the  machine 
when  being  put  through  the  second  time 
than  the  first  It  also  appeared  that  meat 
when  being  run  through  the  second  time, 
and  especially  if  it  were  part  salt  meat, 
would  stick  to  the  hand  of  the  person  who 
was  putting  it  into  the  machine,  and  that 
to  prevent  this  it  was  necessary  for  the 
operator  to  wet  his  hand  by  dipping  it  into 
water,  and  for  that  purpose  a  pail  of  water 
was  kept  on  the  bench  at  the  left-hand  side 
of  the  operator. 

Prior  to  the  employment  of  plaintifT,  there 
bad  been  used  by  defendant  or  his  employes, 
with  bis  knowledge,  a  wooden  mallet,  or  fol- 
lower, for  the  purpose  of  pressing  the  meat 
Into  the  machine.  This  was  a  piece  of  wood, 
six  or  eight  Inches  In  length,  shaped  like  a 
potato  masher,  and  could,  be  used  to  press 
the  meat  into  the  maclilne  without  danger  to 
the  hand;  and,  so  far  as  appears  from  the 
evid^ioe^  plaintiff  could  have  done  as  much 


and  Just  as  efficient  work  by  tbe  use  of  this 
appliance  as  he  could  with  bis  band.  This 
appliance  was  In  the  shop  while  plaintiff  was 
working  there,  but  it  was  never  called  to 
his  attention,  nor  did  be  know  of  its  exist- 
ence or  tliat  there  was  any  way  of  pressing 
the  meat  into  tbe  machine  except  with  tbe 
hand. 

Plaintiff  continued  in  the  employment  of 
the  defendant  for  a  period  of  six  months. 
Ue  acted  as  general  assistant  around  the 
shop  and,  among  other  duties,  ran  the  sau- 
sage machine  at  Intervals  of  probably  an  hour 
at  a  time  once  or  twice  a  week  all  the  time 
be  was  there.  Defendant  never  explained  the 
dangerous  character  of  the  machine  to  plain- 
tiff, nor  the  fact  that,  if  he  allowed  his  fin- 
gers to  come  in  contact  with  tbe  auger,  it 
would  probably  draw  his  whole  hand  into  the 
cylinder,  nor  cautioned  him  In  regard  to  tbe 
care  necessary  to  be  exercised  in  order  to 
avoid  injury.  The  accident  complained  of 
occurred  while  plaintiff  was  operating  the 
sausage  machine  in  the  usual  manner.  The 
thumb  on  his  right  hand  was  caught  by  tbe 
auger  in  tbe  cylinder  and,  before  it  could  be 
stopped,  his  whole  hand  was  drawn  into  tbe 
cylinder  and  so  badly  mangled  that  it  bad 
to  be  amputated  at  or  above  the  wrist  When 
bis  hand  was  caught,  be  attempted  to  throw 
off  the  belt  with  the  other  hand  and  in  that 
way  stop  the  machine,  but  he  was  thrown 
over  on  his  left  side  onto  the  bench  and  was 
unable  to  remove  the  belt  or  to  extricate 
himself  until  the  arrival  of  fellow  workmen 
from  an  adjoining  room,  who  stopped  the  ma- 
chine and  released  him.  The  trial  resulted 
in  a  verdict  and  Judgment  for  the  defendant, 
and,  tbe  court  having  denied  plaintiff's  mo- 
tion for  a  new  trial,  he  appeals  to  this  court 

Plaintiff  contends  that  bis  injury  was  the 
result  of  negligence  on  tbe  part  of  the  de- 
fendant, which  negligence  consisted  in  de- 
fendant's failure  to  provide  plaintiff  with 
safe  appliances  and  with  a  safe  place  in 
which  to  work  and  in  defendant's  failure  to 
properly  instruct  him  and  caution  him  as  to 
tbe  nature  and  extent  of  tbe  danger  Incident 
to  tbe  operation  of  tbe  machine.  The  defend- 
ant's defense  was  a  general  denial,  the  as- 
sumption of  risk,  and  contributory  negligence 
on  the  part  of  the  plaintiff.  The  latter  two 
defenses  dispose  of  the  first 

At  the  close  of  the  trial,  tbe  court,  at  tbe 
request  of  the  defendant,  submitted  to  the 
jury  the  following  Interrogatories:  (1)  "Was 
the  plaintiff,  at  the  time  he  was  injured,  a 
person  of  ordinary  intelligence,  discretion, 
and  Judgment,  similar  to  other  people  of  Uke 
age  and  experience?"  (2)  "Was  the  plaintiff 
negligent  in  allowing  his  hand  to  come  in 
contact  with  tbe  cutting  machinery  of  tbe 
machine,  which  resulted  in  his  injury?"  (3) 
"Could  the  plaintiff,  Mr.  Iverson,  by  tbe  ex- 
ercise of  care  and  caution,  which  was,  under 
the  circumstances,  reasonable,  practicable, 
and   available,   have   avoided   the   injury?" 
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Each  of  these  Interrogatories  was  answered 
by  the  jury  In  the  affirmative.  The  submla- 
slon  of  the  latter  two  questions  to  the  jury 
was  excepted  to  by  the  plaintiff,  and  it  Is 
now  urged  by  him  that  their  submission  con- 
stituted prejudicial  error. 

[1  ]  The  first  interrogatory  was  purely  gra- 
tuitous on  the  part  of  the  court  When  a 
person  comes  Into  court  as  a  party  to  an  ac- 
tion in  his  own  name,  he  Is  presumed  to  be 
a  person  of  ordinary  intelligence,  discretion, 
and  judgment,  at  least  until  the  contrary  is 
made  to  appear.  Nothing  appears  in  this  rec- 
ord to  make  the  plaintiff  an  exception  to  the 
general  rule,  and  the  submission  of  this  in- 
terrogatory to  the  jury  was  whoUy  immate- 
rial to  any  issue  in  the  case  and  was  a  use- 
less incumbrance  of  the  record. 

[2]  The  second  and  third  interrogatories, 
together  with  an  Instruction  complained  of 
in  plaintiff's  assignment  No.  13,  were  sub- 
mitted to  the  jury  under  defendant's  theory 
that  plalntUTs  injury  was  the  result  of  con- 
tributory negligence.  This  instruction  Is  as 
follows:  "You  are  Instructed  that  it  was  the 
duty  of  Mr.  Iverson  to  exercise  ordinary  and 
reasonable  care  In  the  protection  of  hhnself 
in  the  performance  of  his  work.  If  he  did 
not  do  so,  and  his  want  of  care  contributed 
in  any  degree,  however  slight,  to  the  Injury 
to  himself,  then  he  is  guUty  of  contributory 
negligence  and  cannot  recover  damages  from 
Mr.  Look,  even  though  Mr.  Look  were  negli- 
gent" 

It  is  claimed  by  the  plaintiff,  and  borne 
out  by  the  record,  that  there  was  no  evidence 
whatever  in  the  case  to  warrant  the  submis- 
sion of  the  question  of  contributory  negli- 
gence to  the  jury.  Defendant  in  his  answer 
alleged  that  plaintiff's  injury  was  occasioned 
by  his  own  negligence  and  carelessness  in 
operating  the  sausage  machine,  but  there 
was  no  evidence  whatever  in  support  of  this 
allegation.  The  evidence  showed  that  defend- 
ant directed  plaintiff  to  operate  this  ma- 
chine; that  plaintiff  had  seen  defendant 
operate  it;  and  that  plaintiff  operated  it  in 
exactly  the  same  manner  in  which  he  had 
seen  the  defendant  do  it  There  was  no  evi- 
dence that  he  was  guilty  of  a  lack  of  ordi- 
nary care  or  attention  In  the  manner  In 
which  be  did  his  work,  or  that  he  was  inat^ 
tentive,  careless,  or  reckless  of  the  danger  to 
which  he  was  exposed;  and  the  only  evi- 
dence in  the  entire  record  that  can  support 
the  theory  of  negligence  on  the  part  of  the 
plaintiff  is  the  inference  of  negligence  to  be 
drawn  from  the  happening  of  the  accident 
itself. 

[3]  This  inference,  however,  is  not  a  legal 
one,  and  it  has  been  decided  by  this  court 
that  it  is  not  to  be  Indulged  in  any  case.  In 
Whaley  et  aL  v.  Vldal  et  aL,  27  S.  D.  642, 
132  N.  W.  242,  a  case  brought  to  recover  dam- 
ages for  injuries  sustained  at  a  railroad 
crossing,  this  court  said:  "In  the  absence  of 
evidence  to  the  contrary,  the  law  presumes 


that  the  deceased  exercised  sadi  degree  of 
care  and  caution  as  the  circumstances  and 
the  law  required,  and  the  burden  of  proving 
that  he  did  not  rests  upon  the  defendants 
throughout  the  case  and  is  a  question  for 
the  jury."  And  again,  on  page  644  of  27  S. 
D.,  on  page  250  of  132  N.  W.,  the  court  say: 
"It  seems  to  be  the  settled  law  that  con- 
tributory negligence  is  an  affirmative  defense 
in  a  case  where  the  defendant  has  been 
shown  to  be  guilty  of  negligence  and  must 
be  proven  by  the  defendant  either  by  direct 
evidence  or  by  proof  of  drcnmstances  from 
which  only  the  inference  of  contributory  neg- 
ligence could  be  drawn.  And  where  there 
is  a  failure  of  evidence  proving  or  tending 
to  prove  the  party  injured  did  not  stop,  look, 
and  listen,  the  jury  are  required  to  presume 
that  the  party  injured  did  exercise  ordinary- 
care  and  was  not  guilty  of  contributory  neg- 
Ugence."  Wright  v.  Sioux  Falls  Traction 
System,  28  S.  D.  379,  133  N.  W.  696. 

[4J  Contributory  negligence  is  an  affirma- 
tive defense,  and,  before  it  can  be  submitted 
to  the  jury,  it  must  be  supported  by  some 
evidence  tending  to  show  that,  at  the  time 
of  the  accident  which  caused  the  Injury,  plain- 
tiff was  not  exercising  the  proper  degree  of 
care  in  the  performance  of  his  duties;  and 
the  submission  of  the  question  of  plaintiff's 
negligence  to  the  jury  was  an  assumption  on 
the  part  of  the  court  that  there  was  evidence 
in  the  record  sufficient  to  warrant  a  finding 
by  the  jury  that  the  plaintiff  was  guilty  of 
culpable  negligence  at  the  time  of  the  injury. 
There  is  no  such  evidence  in  the  record,  and. 
In  the  absence  of  such  evidence,  plaintiff  Is 
presumed  to  have  been  exercising  a  degree 
of  care  commensurate  with  the  degree  of 
danger  to  which  he  was  exposed.  Defendant 
having  failed  to  submit  any  evidence  tend- 
ing to  show  negligence  on  plaintiff's  part.  It 
was  error  for  the  court  to  submit  the  question 
of  contributory  negligence  to  the  jury. 

[t]  But  the  instruction  complained  of  held 
the  plaintiff  to  a  higher  degree  of  care  than 
the  law  requires.  The  court  first  correctly 
instructed  the  jury  that  it  was  the  duty  of 
the  plaintiff  to  "exercise  ordinary  and  rea- 
sonable care  in  the  protection  of  himself  In 
the  performance  of  his  work,"  but  the  por- 
tion of  the  Instruction  which  told  the  jury 
that,  if  plalntUTs  want  of  care  "contributed 
in  any  degree,  however  slight"  to  his  Injury, 
he  was  guilty  of  contributory  negligence 
required  of  plaintiff  the  exercise  of  a  higher 
degree  of  care  than  ordinary  or  reasonable, 
because  to  avoid  negligence,  however  tliffht, 
requires  the  exercise  of  the  highest  degree  of 
care  and  attention. 

[6]  But  aside  from  this,  the  instruction, 
applied  to  the  facts  in  this  particular  case, 
Is  misleading  and  confusing  to  the  jury.  It 
will  be  remembered  that  in  addition  to  press- 
ing the  meat,  when  It  clogged,  into  the  hopper 
with  his  right  hand,  he  was  also  required  to 
feed  it  into  the  hopper  with  his  left  hand. 
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The  erldence  showed  that,  at  the  time  of  the 
accident,  he  was  putting  through  the  ma- 
chine a  mixture  of  fresh  and  salt  meat  the 
second  time;  that  this  was  the  kind  of  ma- 
terial that  stnclc  to  his  hand;  and  that,  In 
order  to  prevent  it  from  sticking  to  his  hand, 
he  was  required  to  dip  his  fingers  into  a 
pall  of  water  kept  at  hand  for  that  purpose. 
In  order  for  him  to  do  this,  It  was  necessary 
that  he  must,  to  a  certain  degree,  divert  his 
attention  from  the  work  of  pressing  the  meat 
into  the  hopper  with  his  right  hand  to  the 
work  of  feeding  the  meat  Into  the  hopper 
(after  having  dipped  his  fingers  Into  the 
water)  with  his  left.  This,  so  far  as  the 
work  he  was  doing  with  his  right  hand  (the 
hand  that  was  Injured)  was  concerned,  would 
constitute  negligence,  "however  alight,"  as 
defined  by  the  court,  and,  under  the  Instruc- 
tion complained  of,  would  preclude  him  from 
recovery  for  an  Injury  resulting  therefrom, 
although  such  diversion  of  attention  was 
necessary  In  the  performance  of  his  duty. 
This  Instruction  required  a  higher  degree 
of  care  and  attention  to  the  work  he  was 
doing  with  his  right  hand  than  was  possible, 
or  is  required  by  the  Uiw,  and  brings  the 
case  within  the  rule  laid  down  in  Labatt  on 
Master  and  Servant  (2d  Ed.)  {  964,  which  Is 
quoted,  with  approval,  by  this  court  In  Per- 
reanlt  v.  Wisconsin  Granite  C!o.,  144  N.  W.  110, 
and  being,  In  part,  as  follows:  "If  the  degree 
of  care  which  the  servant  must  exercise  In 
order  to  escape  Injury  Is  greater  than  that 
which,  considering  the  exigencies  of  the  work 
and  other  matters  which  are  likely  to  divert 
bis  attention.  It  Is  reasonable  to  demand  from 
men  of  average  prudence  and  average  pow- 
ers of  observation,  then  It  may  be  fairly 
maintained  that  the  master  ought  to  bear  the 
responsibility  of  any  accident  which  may  oc- 
cur, quite  irrespective  of  the  question  wheth- 
er the  servant  was  or  was  not  aware  of  the 
nature  and  extent  of  the  danger." 

IT]  But  It  Is  claimed  by  the  defendant  that, 
even  thoogh  the  plaintiff's  injury  was  not 
the  result  of  negligence  at  the  time  of  the 
accident,  the  dangerous  character  of  the 
sausage  machine  was  so  obvious  and  so  well 
understood  by  the  plalntifT  that  he  assumed 
the  risk  of  Injury  therefrom  by  the  accept- 
ance of  his  employment  by  the  defendant 
This  brings  ua  to  tiie  really  Important  ques- 
tion of  the  case.  Upon  this  branch  of  the 
case,  the  court  Instructed  the  Jury  as  follows: 
"He  [meaning  the  plalntlfT]  further  says,  In 
his  complaint,  that  he  did  not  know  of  the 
danger  or  risk  which  he  assumed  by  feeding 
the  maclilne  by  hand  and  did  not  appreciate 
such  danger  or  risk."  It  was  urged  by  ap- 
pellant, on  oral  argument,  that  this  language 
was  misleading  to  the  Jury  and,  in  effect,  told 
them  that  the  plaintiff,  by  accepting  the  em- 
ployment of  the  defendant,  assumed  whatever 
risk  or  danger  there  was  Incident  to  the  oper- 
ation of  this  machine.  In  this  contention  the 
appellant  is  right  Plaintiff  alleged,  in  his 
complaint  that  he  did  not  know  or  appre- 
143  N.W.— 22 


date  the  danger  or  risk  incident  to  the  oper- 
ation of  the  machine.  But  the  language  of 
the  court  standing  alone  as  It  did,  may  have 
been  understood  by  the  Jury  and  may  have 
been  accepted  by  them  as  a  direction  from 
the  court  that  the  defendant  had,  as  a  mat- 
ter of  law,  atiumed  the  risk  of  whatever 
danger  there  may  have  been  Incident  to  the 
operation  of  the  machine,  and  plaintiff's 
rights  may  have  been  materially  prejudiced 
thereby. 

[I]  The  court  further  Instructed  the  Jury 
that:  "If  you  find,  by  a  preponderance  of  the 
evidence,  that  the  defendant  was  guilty  of 
negligence  In  falling  to  furnish  safe  ma- 
chinery and  appliances  for  the  plaintiff  to 
work  with,  or  In  failing  to  Instruct  or  warn 
the  plaintiff  as  to  the  dangers  Incident  to 
his  employment  U  you  find  that  there  were 
such  dangers,  or  In  falling  to  Inform  the 
plaintiff  of  a  safe  method  of  operating  the 
machine  In  question,  if  you  find  there  was  a 
safer  way  than  that  employed  In  operating 
said  machine,  then  and  in  that  case  you 
would  not  be  Justified  In  finding  that  the 
plaintiff  assumed  the  risk,  unless  you  find 
that  he  knew  the  danger,  or  that  It  was  so 
obvious  that  he  ought  to  have  known  it." 
These  Instructions  do  not  correctly  state  the 
law.  They  do  not  explain  the  extent  of  the 
knowledge  and  understanding  that  must  be 
possessed  by  the  employe  before  he  can  be 
held,  as  a  matter  of  law,  to  have  assumed  the 
risk  of  the  danger  to  which  he  was  exposed. 
In  other  words,  the  extent  of  the  servant's 
assumption  of  risk  depends  upon  the  extent 
of  his  knowledge  as  to  the  nature  and  ex- 
tent of  the  dangers  Incident  to  his  employ- 
ment 

[I]  An  assumed  risk  Is  one  that  the  servant 
necessarily  had  In  mind  when  he  entered  in- 
to his  contract  of  employment. 

[10]  It  is  true  that  under  the  general  rule, 
the  servant  assumes  the  obvious  risks  of  the 
employment  which  he  undertakes.  It  is  not 
sufficient  however,  that  he  knows  that  the 
employment  Is  more  or  less  dangerous;  he 
must  understand  and  appreciate  the  nature 
and  extent  of  the  danger  Incurred.  Bagley 
V.  Wonderland  Co.,  205  Mass.  238,  01  N.  E. 
317;  O'Toole  t.  Pruyn,  201  Mass.  126,  87  N. 
E.  608;  Labatt  on  Master  and  Servant  (2d 
Ed.)  1190;  Nadau  v.  White  River  Lumber 
Co.,  76  Wis.  120,  43  N.  W.  1135,  20  Am.  St 
Rep.  29 ;  Pennsylvania  Coal  Co.  v.  Kelly,  54 
111.  App.  626. 

[II]  In  this  case  the  dangerous  character 
of  the  machine  was  obvious.  The  plaintiff 
knew  it  was  dangerous  and  knew  that.  If  he 
got  his  hand  Into  it.  It  would  get  hurt  but 
It  does  not  seem  ever  to  have  occurred  to  him, 
and  It  was  never  explained  to  him  by  defend- 
ant, that  If  he  allowed  his  fingers  to  come 
In  contact  with  the  revolving  auger  In  the 
machine,  it  would  draw  his  entire  hand  Into 
It.  He  had  had  previous  experience  with  a 
machine  of  similar  character,  but  It  was  a 
small  one  that  was  nm  by  a  ecank,  tuined 
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by  tbe  operator;  it  was  wholly  under  bis 
control,  and,  by  stopping  the  crank,  he  stop- 
ped the  whole  machine.  In  such  a  machine, 
if  the  operator's  fingers  were  caught  by  the 
auger,  he  would  Instinctively  stop  the  crank, 
and  but  little.  If  any,  injury  would  be  caused ; 
and  the  loss  of  a  hand,  or  even  serious  injury 
thereto,  would  hardly  be  possible. 

[12]  Whether  or  not  he  appreciated  the  In- 
creased danger  of  the  defendant's  machine  by 
reason  of  the  fact  that  he  had  no  control 
over  the  motive  power  and  the  greater  ve- 
locity with  wblch  the  auger  turned  was  a 
question  of  fact  that  should  have  been  sub- 
mitted to  the  Jury,  and  It  was  error  for  the 
court  to  exclude  evidence  offered  on  the  part 
of  the  plaintiff  tending  to  show  that  he  did 
not  know  the  extent  of  the  Injury  that  might 
result  from  allowing  bis  fingers  to  come  in 
contact  with  the  revolving  auger  in  the  ma- 
chine. 

Respondent  contends  in  his  brief  that  the 
two  Instructions  last  quoted  were  not  ex- 
cepted to  by  appellant,  and  that  for  that  rea- 
son the  assignments  specifying  these  two 
Instructions  as  error  should  be  stricken  from 
the  record  and  not  considered  on  this  appeal. 
We  have  carefully  examined  the  exceptions 
and  assignments  called  to  our  attention  by 
this  motion.  While  the  specifications  taken  to 
these  Instructions  are  by  no  means  as  specific 
as  they  should  have  been,  stiU  appellant's  first 
and  fifth  exceptions  to  the  instructions  of  the 
court  are  sufficient  to  suggest  tbe  objection- 
able matter  contained  in  these  two  Instruc- 
tions and  to  properly  call  them  to  the  at- 
tention of  the  trial  court  on  the  hearing  for  a 
new  trial.  This  being  so,  they  are  properly 
before  this  court  for  consideration. 

[13]  Tbe  same  objection  is  made  to  a  con- 
sideration of  the  following  Instruction:  "You 
are  Instructed  that  a  party  carrying  on  a 
business,  as  Mr.  Look  in  this  case  appears  to 
have  been  doing,  has  a  right  to  conduct  and 
equip  his  place  with  such  machinery  and  ap- 
pliances in  any  lawful  way  that  may  seem  to 
him  best,  although  other  ways  may  be  less 
hazardous.  In  such  case,  if  tbe  servant 
knows  the  dangers  encountered  upon  the 
manner  of  prosecuting  tbe  work  and  realizes 
and  comprehends  the  mode  of  equipment  with 
which  he  works,  be  assumes  the  risk  of  the 
hazardous  method."  This  instruction  Is  one 
that  relates  to  "instrumentalities"  rather 
than  to  tbe  "assumption  of  risk,"  and  a  care- 
ful examination  of  appellant's  exceptions 
fails  to  disclose  anything  that  reaches  this 
subject.  For  that  reason  it  was  not  proper- 
ly before  tbe  trial  court  for  consideration  up- 
on the  motion  for  a  new  trial,  although  set 
out  in  full  in  appellant's  assignments  of  er- 
ror; therefore,  so  far  as  the  granting  or 
denying  of  a  new  trial  is  concerned,  it  is  not 
properly  before  this  court.  But  inasmuch 
as  a  new  trial  will  have  to  be  awarded,  be- 
cause of  other  errors  that  occurred  at  tbe 
trial,  it  Is  proper  that  we  express  our  views 


of  the  matter  contained  in  tbla  instruction  Id 
order  that  the  same  error  may  be  avoided  at 
another  trial. 

[14]  This  instruction  should  tiave  beeu 
qualified  by  tbe  further  instruction  that  it 
was  incumbent  upon  the  defendant  to  take 
such  reasonable  and  needful  precautions  In 
regard  to  the  machinery  being  used  by  the 
plaintiff  as  would  not  subject  him  to  needless 
or  useless  exposure  to  danger. 

[IS]  It  may  have  been  the  rule  formerly 
that  an  employer  might  equip  his  place  of 
business  with  such  machinery  and  appliances 
as  he  saw  fit,  and  bis  servant,  by  undertak- 
ing to  operate  such  machinery,  assumed  the 
risks  of  dangers  incident  thereto.  But  ttds 
rule  has  been  greatly  limited  in  recent  years 
by  statute  in  some  states  and  by  the  more 
humane  and  enlightened  views  of  the  courts 
in  others  until  the  law  now  imposes  upon  tbe 
employer  tbe  consequences  of  dangers  to 
which  the  employe  is  needlessly  subjected. 
This  question  was  before  the  Supreme  Ck>urt 
of  the  United  States  in  Mather  et  al.  v.  HIU- 
ston,  156  U.  S.  391,  15  Sup.  Ct.  464,  39  L.  Ed. 
464,  where  the  court  announced  tbe  law  as 
follows:  "All  occupations  producing  articles 
or  works  of  necessity,  utility,  or  convenience 
may  undoubtedly  be  carried  on,  and  com- 
petent persons,  familiar  with  the  business  and 
having  sufficient  skill  therein,  may  properly 
be  employed  upon  them;  but  in  such  cases, 
where  the  occupation  is  attended  with  danger 
to  life,  body,  or  limb,  it  is  incumbent  on  the 
promoters  thereof  and  tbe  employers  of 
others  thereon  to  take  all  reasonable  and 
needed  precautions  to  secure  safety  to  the 
persons  engaged  in  Uielr  prosecution,  and  for 
any  negligence  in  this  respect,  from  which 
Injury  follows  to  the  persons  engaged,  the 
promoters  or  the  employers  may  be  held 
responsible  and  mulcted  to  the  extent  of  the 
Injury  Inflicted.  »  *  •  Occupations,  how- 
ever important,  which  cannot  be  conducted 
without  necessary  danger  to  life,  body,  or 
limb  should  not  be  prosecuted  at  all  without 
all  reasonable  precautions  against  such  dan- 
gers afforded  by  science.  The  necessary 
danger  attending  them  should  operate  as  a 
prohibition  to  their  pursuit  without  such 
safeguards.  Indeed,  we  think  it  may  be  laid 
down  as  a  legal  principle  that.  In  all  occupa- 
tions which  are  attended  with  great  and 
unusual  danger,  there  must  be  used  all  ap- 
pliances readily  attainable  known  to  science 
for  tbe  prevention  of  accidents,  and  that  tbe 
neglect  to  provide  such  readily  attainable  ap- 
pliances will  be  regarded  as  proof  of  culpable 
negligence.  It  an  occupation  attended  with 
danger  can  be  prosecuted  by  proper  precau- 
tions without  fatal  results,  such  precautions 
must  be  taken  by  tbe  promoters  of  the  pur- 
suit or  employers  of  laborers  thereon.  Liabil- 
ity for  injuries  following  a  disregard  of  such 
precautions  will  otherwise  be  incurred,  and 
this  fact  should  not  be  lost  sight  of.  So,  too, 
if  persons  engaged  in  dangerous  occupations 
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nre  not  informed  of  the  accompanying  dan-] 
gers  by  the  promoters  thereof  or  by  the  em- ' 
ployers  of  laborers  thereon,  and  such  laborers 
remain  in  ignorance  of  the  dangers  and  suf- 
fer in  consequence,  the  employers  will  also 
be  chargeable  for  the  Injuries  sustained.  | 
Both  of  these  positions  should  be  borne  con- 
stantly in  mind  by  those  who  engage  laborers  ' 
or  agents  in  dangerous  occupations  and  by 
the  laborers  themselves  as  reminders  of  the 
duty  o-nang  to  them.  These  two  conditions  of 
liability  of  parties  employing  laborers  in 
hazardous  occupations  are  of  the  highest  im- 
portance and  should  be  in  all  cases  strictly 
enforced." 

Tested  by  the  above  rule,  the  defendant  In] 
the  case  at  bar  was  under  obligations  to  ex- 
plain to  the  plaintiff  the  nature  and  the  ex- 
tent of  the  dangers  to  which  he  was  exposed, 
and  If  he  knew  of,  and  could  have  readily 
attained,  any  contrivance  or  appliance  that 
would  have  rendered  plaintiff's  labor  less  | 
hazardous,  it  was  his  legal  duty  to  provide 
them.  Defendant  ^as  in  a  position  to  possess 
and,  based  upon  his  experience  with  the 
machine  in  question,  did  possess  superior 
knowledge  as  to  the  dangers  to  which  plain- 
tiff was  exposed,  and  it  was  his  duty  to  ex- 
plain them  to  plaintiff  and,  If  it  could  have 
been  done  with  reasonable  diligence  and  with 
appliances  known  to  him  and  "readily  at- 
tainable," to  have  obviated  them.  Defend- 
ant's occupation  was  a  useful  and  lawful  one, 
but  tMs  does  not  excuse  him  from  taking  all 
reasonable  precaution  to  protect  his  employes 
from  injury  to  life  or  limb.  The  sausage 
machine  in  question,  equipped  and  operated 
as  It  was,  was  an  exceedingly  dangerous  ma- 
chine; and  this  fact  brings  him  within  the 
rule  above  announced  and  Imposed  upon  him 
the  duty  of  providing  "all  appliances,  readily 
attainable,  known  to  science  for  the  preven- 
tion of  accidents,"  and  his  failure  to  provide 
the  plaintiff  with  such  appliances  as  were 
known  and  easily  attainable  by  him  "will  be 
regarded  as  proof  of  culpable  negligence." 
This  rule  has  been  approved  and  adopted  in 
the  following  cases:  Paauhau  Sugar  Planta- 
tion Co.  V.  Palapala,  127  Fed.  926,  62  C.  C.  A. 
552 ;  Dry  Dock  Co.  v.  Atlantic  Steamship  Co., 
108  Fed.  425,  47  C.  C  A.  443;  Whitney  v. 
New  York  R.  R.  Co.,  102  Fed.  852,  43  C.  C. 
A.  19,  50  L.  R.  A.  615;  Grace  Co.  v.  Ken- 
nedy, 99  Fed.  682,  40  C.  C.  A.  69 ;  Curtis  v. 
McNalr,  173  Mo.  283,  73  S.  W.  170 ;  Myrberg 
V.  Baltimore  R.  R.  Co.,  25  Wash.  371,  05  Pac. 
541;  Cannon  v.  South  Dakota  Central  Ry. 
Co.,  29  S.  D.  433,  137  N.  W.  347. 

[18]  The  plaintiff  requested  the  court  to 
give  the  following  Instructions: 

"The  defendant  in  his  answer  seeks  to 
avoid  liability  for  the  claim  of  the  plaintiff 
herein  of  damages  occasioned  by  the  loss  of 
his  right  hand  while  employed  by  the  defend- 
ant in  operating  a  certain  sausage  machine 
described  In  the  proceedings  in  this  action 
upon  the  ground  that  the  said  plaintiff,  by  ac- 


cepting employment  In  the  nse  of  said  ma- 
chine, assumed  the  risk  of  all  ordinary  dan- 
gers incident  to  his  said  employment.  You 
are  hereby  instructed  that  the  burden  of 
proof  of  maintaining  said  defense  is  upon 
the  defendant,  and  that  in  order  to  maintain 
said  defense  and  Justify  a  verdict  in  bis  fa- 
vor, based  thereon,  he  must  convince  you, 
by  a  preponderance  of  the  evidence,  that  the 
plaintiff,  at  the  time  of  his  employment  and 
at  the  time  of  the  accident,  not  only  knew  the 
condition  of  said  machinery,  whereby  the 
same  was  rendered  dangerous,  If  it  appears 
that  it  was  dangerous,  but  also  that  he  knew 
and  understood  and  appreciated  the  danger, 
or  else  that  the  danger  was  so  obvious  that 
Ms  appreciation  of  It  is  a  necessary  infer- 
ence." 

"If  you  find,  by  a  preponderance  of  the  evi- 
dence, that  the  said  defendant  was  guilty  of 
negligence  in  failing  to  furnish  safe  machin- 
ery and  appliances  and  a  safe  place  for  the 
plaintiff  to  work,  or  in  failing  to  instruct  or 
warn  the  plaintiff  as  to  the  dangers  Incident 
to  his  employment.  If  you  find  there  were 
such  dangers,  or  in  failing  to  inform  the 
plaintiff  of  a  safe  method  of  operating  the 
machine  in  question,  if  you  find  there  was  a 
safer  way  than  that  in  which  the  plaintiff 
was  directed  to  operate  such  machiue,  then 
and  in  that  case  you  would  not  be  Justified 
in  finding  that  the  plaintiff  assumed  the  risk 
occasioned  by  such  negligence  of  the  defend- 
ant unless  you  find  that  he  knew  and  appre- 
ciated the  same." 

These  instructions,  we  believe,  correctly 
state  the  law  and  In  view  of  the  general  rule 
that,  in  order  to  preclude  a  servant  from  re- 
covering from  Injuries  caused  by  the  use  of 
dangerous  machinery,  he  must  not  only  know 
of  the  dangerous  character  of  such  machin- 
ery but  must  also  appreciate  the  nature  and 
extent  of  the  danger  to  which  he  Is  exposed. 
These  Instructions  were  as  favorable  to  the 
defendant  as  he  was  entitled  to,  under  the 
facts  as  disclosed  by  the  record  in  this  case, 
and  the  refusal  to  give  them  was  error. 

[17]  It  Is  contended  by  appellant  that  the 
defendant  was  guilty  of  culpable  negligence 
because  the  belt  shifter  and  the  switch  that 
controlled  the  electric  current  that  supplied 
the  motive  power  to  run  the  machine  were 
not  placed  within  reach  of  a  person  while  op- 
erating it.  We  are  not  able  to  agree  with 
this  contention.  In  these  respects  the  ma- 
chine seems  to  have  been  equipped  in  the 
ordinary  manner.  It  is  true  the  switch  and 
the  belt  shifter  might  have  been  placed  within 
reach  of  the  operator,  but  whether  a  person, 
seized  by  the  hand  and  thrown  over,  as  plain- 
tiff was  at  the  time  of  the  injury,  could 
have  turned  either  the  switch  or  the  belt 
shifter  is  extremely  problematical.  It  would 
not  only  depend  upon  which  side  of  him  they 
were  placed  and  which  way  he  was  thrown 
but  also  upon  whether  a  person,  situated  as 
plaintiff  was,  would  |^ave^  the  presence  of 
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mind  to  operate  eltber  one.  If  the  wire  con- 
ducting tbe  electric  current  bad  been  so 
arranged  as  to  be  connected  by  a  pressure 
of  tbe  foot  of  tbe  operator  and  disconnected 
when  the  pressure  was  removed,  It  Is  hard- 
ly probable  that  so  serious  an  injury  as  that 
suffered  by  plalntifF  could  have  been  inflicted. 
But  this  method  of  controlling  the  current 
does  not  appear  from  the  evidence  to  be  In 
common  use  or  to  have  occurred  to  eltber 
of  the  parties. 

[IS]  At  the  trial  plaintiff  was  asked  the 
following  question:  "Tou  may  state  whether 
or  not,  in  your  opinion,  If  the  belt  had  been 
removed  by  the  belt  shifter,  you  could  have 
saved  your  hand,  or  part  of  it,  after  it  had 
got  caught  in  the  machine?"  The  answer  to 
this  question  was  excluded  by  the  court,  and 
the  court's  ruling  is  assigned  as  error.  This 
question  was  incompetent  It  called  for  an 
expression  of  opinion  that  the  Jury  was  as 
able  to  form  as  the  witness,  and  the  court 
was  right  in  excluding  the  answer. , 

[It]  The  plaintiff,  on  direct  examination, 
was  also  asked  the  following  questions:  "Did 
Mr.  Look  ever  call  your  attention  to  the  fact 
that  this  was  a  dangerous  machine?"  "Did 
he  ever  warn  you  with  reference  to  this  ma- 
chine?" "Did  you,  from  that,  understand 
and  appreciate  the  danger  that  an  operator 
ran  running  that  machine,  if  he  got  his  band 
caught  In  it?"  Defendant's  objections  to 
these  questions  were  sustained  by  the  court, 
and  these  rulings  were  excepted  to  by  appel- 
lant We  are  of  the  opinion  that  the  excep- 
tions were  well  taken.  These  questions  go 
to  the  extent  of  the  plaintiff's  understanding 
and  appreciation  of  the  nature  and  extent 
of  the  danger  to  which  he  was  exposed  while 
operating  the  machine  In  question.  As  the 
extent  of  the  risk  assumed  by  the  plaintiff 
depended  upon  the  extent  of  his  knowledge 
and  appreciation  of  the  danger,  these  ques- 
tions should  have  been  answered. 

Because  of  the  errors  above  pointed  oat; 
the  Judgment  and  order  appealed  from  are 
reversed,  and  a  new  trial  ordered. 


BISSEL  y.  OLSON. 

(Supreme  Court  of  North  Dakota.    Sept  20, 
1913.) 

(Svttaiut  ly  the  Court.) 

1.  Naviqablb  Watebb  (S  1*)— Navioabiutt 
— BuBDEN  OF  Proof. 

Tbe  burden  is  upon  a  party  claiming  a 
stream,  which  has  not  been  meandered  nor  de- 
clared navigable  by  tbe  Legislature,  to  be  nav- 
igable to  prove  it  to  be  navigable  in  fact 

[Ed.  Note. — For  other  cases,   see  Navigable 

Waters,  Cent  Dig.  §§,  5-16;   Dec  Dig.  §  1.*] 

2.  Navioabuc  Waters  (|  1*)— What  Consti- 
tute—Streams— Pubuo  BUOHWAT— "Navi- 

OABUE." 

To  constitute  a  stream  wUcb  is  not  tide- 
water navigable,  it  must  be  navigable  in  fact 
in  its  natural  state,  without  aid  of  or  reference 


to  artificial  means,  and  be  of  sufficient  capacity 
to  render  it  capable  of  being  used  as  a  high- 
way of  commerce  either  in  the  transportation 
of  the  products  of  the  mines,  forests,  or  of 
the  soil  of  the  country  through  which  it  runs, 
or  of  passengers. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  {§  5-16;   Dec.  Dig.  S  l.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4675-4684;    voL  8,  p.  7728.] 

3.  Navigable  Waters  (}  1*)- What  Con- 
stitute—Streams —  Public  Hiohwat  — 
"Navigable." 

To  render  a  stream  navigable,  it  must  be 
capable  of  being  used  for  a  public  highway  a 
considerable  part  of  the  year,  and  it  is  not 
sufficient  that  it  have  an  adequate  volume  of 
water  therefor  only  occasionally,  as  a  result  of 
freshets,  for  brief  periods  of  uncertain  occur- 
rence and  duration. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  §§  5-16 ;   Dec  Dig.  {  1.*] 

4.  Navigable  Waters  (|  1*)— What  Consti- 
tute— Streams— Public  Hiohwat. 

A  stream  which  is  capable  of  being  navi- 
gated, unaided  by  artificial  means,  during  fresh- 
ets or  stages  of  water  occurring  frequently  and 
at  times  of  reasonable  certainty,  and  continu- 
ing long  enough  to  make  its  use  of  commercial 
value,  is  a  public  highway  for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  H  5-16;   Dec  Dig.  {  1.*] 

5.  Eminent  Domain  (§  98*)  —  Riparian 
Rights— Increase  of  CAPAcrrr  or  Stream. 

The  capacity  of  a  navigable  stream  can- 
not be  increased  by  Ttificial  means  to  the  in- 
Jury  of  a  riparian  proprietor  without  compen- 
sation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  252-255;   Dec  Difc  i  9&*1 

6.  Navigable  Waters  (8  1*)— What  Consti- 
tute—Evidence— '  'Navigable.  ' ' 

The  criterion  by  which  the  navigability  of 
a  stream  is  determined  is  not  that  it  is  not 
used  for  purposes  of  commerce  and  traffic,  but 
that  it  is  not  capable  of  such  use  in  its  natural 
state,  and  the  value  of  evidence  showing  that 
it  is  used  for  navigation  rests  upon  the  propo- 
sition that  that  fact  proves  it  navigable;  while 
evidence  that  it  never  has  been  so  used  is  not 
of  equal  weight,  yet  it  is  entitled  to  great 
weight  as  tending  to  show  that  it  is  not  capa- 
ble of  being  navigated  to  advantage,  when  it  is 
shown  that  the  river  flows  through  an  inhab- 
ited country,  with  towns  on  its  banks,  and  com- 
merce transacted  between  them. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  §§  5-16;   Dec  Dig.  §  1.*] 

7.  Navigable  Waters  (§  1*)— Obstruction 
—Injunction— BviDBNGB  of  Naviqabilttt 
—Sufficiency. 

This  action  was  brought  to  enjoin  defend- 
ant from  maintaining  a  foot  bridge  across  the 
Mouse  river  near  Minot,  in  Ward  county,  be- 
tween his  buildings  and  a  part  of  his  land  on 
the  other  side  of  the  river,  and  the  court 
granted  a  preliminary  injunction,  from  which 
this  appeal  is  taken.  The  order  appealed  from 
also  commands  the  destruction  of  the  bridge 
within  24  hours  if  not  removed  by  the  defend- 
ant The  river  is  not  meandered.  The  testi- 
mony of  plaintiff  and  his  witnesses,  aside  from 
their  conclusions  that  the  river  is  navigable, 
rests  upon  statements  that  about  the  1st  of 
October,  1911,  a  16-foot  launch  traversed  a 
distance  of  24  miles  above  Minot  without  diffi- 
culty; that  about  18  years  ago  some  piles  for 
bridges  were  floated  down  the  river  from  Minot 
(no  date  of  this  is  given);  that  in  September, 
1906,  a  boat  which  drew  10  inches  of  water 


»ToT  otber  cases  see  sam»  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No,>Series  &  Bm't  IndezM 
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vent  down  the  river  about  26  miles  without 
difficulty,  and  about  10  years  ago  a  building  was 
rafted  down  the  river  from  a  point  about  25 
miles  above  the  city  of  Minot;  and  that  on  the 
7th  of  April,  1912,  a  boat  drawing  8  inches  of 
water  passed  down  the  river  from  a  point  in 
Benville  county  to  the  city  of  Minot,  and  that 
the  witness  could  go  down  the  river  between 
Greene  and  Minot  in  an  18-foot  launch,  with- 
out stating  the  time  of  year  when  he  could  do 
so.  Beld,  that  under  the  rules  above  stated 
this  evidence  does  not  sustain  the  burden  of 
proof  resting  upon  the  plaintiff,  and  prove  the 
river  navigable  in  fact,  and  particularly  so  in 
view  of  the  testimony  given  by  numerous  well- 
known  residents  of  the  vicinity  who  had  lived 
there  from  25  to  29  years,  setting  forth  the 
conditions  of  the  river  at  different  stages  of 
water,  and  testifying  that  it  could  not  be  navi- 
gated. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  »  &-16;  Dec.  Dig.  g  1.*] 

&  iNJDRCnON  (i  136*)— BfANDATOBT  INJ17II0- 

TtoN— "Abdsx  of  Discbxtion." 

A  mistake  in  law  committed  by  the  trial 
court  in  deciding  an  application  of  this  kind, 
in  particular  when  it  results  in  a  mandatory  in- 
junctional  order  for  the  destruction  of  prop- 
erty, pending  the  trial  of  an  action  on  its  mer- 
its, is  in  a  legal  sense  an  abuse  of  discretion. 

lEd.  Note.— For  other  cases,  see  Injunctiou, 
Cent  Dig.  i  304;  Dec  Dig.  1 135.*] 

Appeal  from  District  Court,  Ward  County ; 
Leigbton,  Judge. 

Action  by  George  A.  Blssel  against  Olaf 
A.  Olson.  From  an  adverse  order,  defend- 
ant appeals.    Order  vacated. 

This  is  an  appeal  from  an  order  of  the 
district  court  of  Ward  county,  enjoining  the 
defendant  from  maintaining  a  bridge  across 
the  Mouse  river  a  short  distance  northwest  of 
the  dty  of  Minot,  and  directing  the  destruc- 
tion of  such  bridge  if  not  removed  within 
24  hours  after  the  granting  of  the  order. 
The  order  was  made  on  a  hearing,  upon  af- 
fidavits presented  by  both  parties,  immediate- 
ly after  the  commencement  of  an  action  to 
permanently  enjoin  the  maintenance  of  such 
bridge,  and  pending  the  trial  of  such  action. 

The  Mouse  rivet  rises  in  the  Dominion  of 
Canada,  and  flows  southeasterly  through 
Ward  county,  N.  D.,  and  through  the  city  of 
Minot  to  a  point  something  like  30  miles 
southeast  of  said  city,  where  it  dianges  its 
course  to  northeasterly  through  McHenry 
county,  and  later  northwesterly  through  a 
portion  of  McHenry  county  and  across  Bot- 
tineau Goonty,  back  into  Canada.  At  the 
point  in  question  the  defendant  owns  land  oh 
both  aides  of  the  river.  His  residence  is  on 
one  side,  and  to  reach  his  land  on  the  other 
without  the  necessity  of  going  some  distance 
to  a  public  bridge  he  constructed  a  small 
suspension  footbridge  between  Ids  buildings 
and  a  90-acre  tract  on  the  opposite  side  of  the 
river.  Some  years  ago  the  Great  Northern 
and  the  Soo  Bailways  constructed  dams 
across  the  river  below  the  point  in  question 
to  enable  them  to  procure  adequate  supplies 
of  water,  and  it  is  undisputed  that  one  or 
both  of  these  dams  causes  the  water  to  set 


back  some  distance  above  defendant's  brid&v, 
and,  whatever  the  fact  as  to  the  navigability 
of  the  river  may  have  been  prior  to  the  con- 
struction of  these  dams,  it  is  now  navigable 
above  them  for  some  distance,  including  the 
point  in  controversy.  The  river  was  not 
meandered  when  the  adjoining  lands  were 
surveyed ;  but  patents  were  issued  to  settlers 
conveying  the  bed  of  the  river.  Plaintiff  had 
been  engaged  for  some  time  in  running 
launches  on  the  river  to  carry  parties  from 
the  dty  of  Minot,  through  defendant's  prem- 
ises, to  a  pleasure  park  northwest  of  the  dty, 
and  this  bridge  interferes  with  such  business. 

Noble,  Blood  &  Adamson,  of  Minot,  for  ap- 
pellant W.  F.  Doherty,  of  Minot,  for  re- 
spondent 

SPALDING,  C.  J.  (after  stating  the  facts 
as  above).  Before  considering  the  navigabil- 
ity of  the  stream,  which  is  the  question  here 
involved,  attention  must  be  called  to  a  few 
well-established  principles. 

[1]  1.  When  a  stream  claimed  to  be  naviga- 
ble is  not  meandered  nor  declared  navigable 
by  the  Legislature,  it  is  presumed  to  be  non- 
navigable,  and  the  burden  is  upon  the  party 
claiming  It  to  be  navigable  to  show  that  it 
is  so  in  fact  Morrison  v.  Coleman,  87  Ala. 
665,  6  South.  374,  5  L.  R.  A.  384;  AlUby  v. 
Mauston  Electric  Service  Co.,  135  Wis.  345, 
116  N.  W.  4,  16  L.  B.  A.  (N.  S.)  420 ;  Clnte 
V.  Briggs,  22  Wis.  607;  Gaston  v.  Mace,  33  W. 
Va.  14,  10  S.  E.  60,  6  L.  R.  A.  392,  25  Am.  St 
Rep.  848;  Owaltney  v.  8.  C.  T.  &  L.  Co.,  Ill 
N.  C.  547, 16  S.  E.  692 ;  1  Famham  on  Waters 
and  Water  Rights,  p.  126. 

[2]  2.  When  a  stream  is  not  tidewater  (as 
in  this  case),  It  must  be  navigable  in  fact  in 
its  natural  state,  without  the  aid  of  or  refer- 
ence to  artlfldal  means,  and  be  of  suffldent 
capadty  to  render  it  capable  of  being  used 
as  a  highway  of  commerce,  either  in  the 
transportation  of  the  products  of  the  mines, 
forests,  or  of  the  soil  of  the  country  through 
which  it  runs,  or  of  passengers.  Kamm  v. 
Normand,  60  Or.  9,  91  Pac.  448,  11  L.  R.  A. 
(N.  S.)  290, 126  Am.  St  Rep.  698;  The  Daniel 
Ball,  10  WaU.  657,  19  L.  Ed.  999 ;  The  Mon- 
teUo,  11  WaU.  411,  20  L.  Ed.  191;  Id.,  20 
WaU.  430,  22  L.  Ed.  391;  Lamprey  v.  State, 
62  Minn.  181,  63  N.  W.  1139,  18  L.  R.  A.  670, 
38  Am.  St  Rep.  541;  United  States  v.  Rio 
Grande  Dam  &  I.  Co.,  9  N.  M.  292,  61  Pac. 
674 ;  Harrison  v.  FIte,  148  Fed.  781,  78  C.  C. 
A.  447 ;  East  Hoquiam  B.  &  L.  Co.  v.  Neeson, 
20  Wash.  142,  54  Pac.  1001. 

[3]  3.  It  must  be  capable  of  being  used  for 
such  purpose,  that  is,  for  a  pubUc  highway, 
a  considerable  part  of  the  year,  and  it  is  not 
sufficient  that  it  have  an  adequate  volume  of 
water  therefor  only  occasionally,  as  the  re- 
sult of  freshets,  for  brief  periods  of  uncertain 
recurrence  and  duration.  Morrison  v.  Cole- 
man, supra ;  Kamm  v.  Normand,  supra ; 
Toledo  Lib.   Shooting  Co.   v.   Erie   Shooting 
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Club,  90  Fed.  680,  33  C.  C.  A.  233;  Grif- 
fith V.  Holman,  23  Wash.  347,  63  Pac.  239, 
54  L.  R.  A.  178,  83  Am.  St.  Rep.  821;  Weth- 
ersfleld  v.  Humphrey,  20  Conn.  218 ;  Gardwell 
V.  Sacramento  County,  79  Cal.  347,  21  Pac. 
763;  Munson  v.  Hungerford,  6  Barb.  (N.  Y.) 
265;  Rowe  T.  Granite  Bridge  Corporation, 
38  Mass.  (21  Pick.)  344 ;  People  v.  Elk  River, 
etc.,  Co.,  107  Cal.  221,  40  Pac,  631,  48  Am. 
St.  Rep.  125 ;  Cue  v.  Breeland,  78  Mies.  864, 
29  South.  850;  Farmers,  etc.,  Manufacturing 
Co.  V.  Albemarle,  etc.,  Ry.  Co.,  117  N.  C. 
579,  23  S.  E.  43,  29  L.  R.  A.  700,  63  Am.  St 
Rep.  60C;  Little  Rock,  etc.,  Co.  t.  Brooks,  39 
Ark.  403,  43  Am.  Rep.  277;  Hot  Springs 
Lumber  Co.  v.  Revercomb,  106  Va.  176,  55  S. 
B.  580,  9  L.  R.  A.  (N.  S.)  894;  Bayzer  v.  Mc- 
iMillau  Mill  Co.,  105  Ala.  395,  16  South.  923, 
53  Am.  St  Rep.  133. 

[4]  4.  A  stream  which  Is  capable  of  being 
navigated,  unaided  by  artificial  means,  during 
freshets  or  stages  of  water  occurring  fre- 
quently and  at  times  of  reasonable  certainty, 
and  continuing  long  enough  to  make  its  use 
of  commercial  value,  is  a  public  highway  for 
that  purpose.    Kamm  v.  Normand,  supra. 

[6]  5.  As  -bearing  on  the  subject  before  us. 
It  may  be  asserted  that  the  capacity  of  a  nav- 
igable stream  cannot  be  increased  by  artifi- 
cial means  to  the  injury  of  a  riparian  proprie- 
tor without  compensation.  Kamm  v.  Nor- 
mand, supra;  Morgan  v.  King,  35  N.  Y.  460, 
91  Am.  Dec.  58 ;  Monroe  Mill  Co.  v.  Mcnzel, 
35  Wash.  487,  77  Pac.  813,  70  L.  R.  A.  272, 
102  Am.  St  Rep.  905 ;  Thunder  Bay  Booming 
Co.  V.  Speechly,  31  Mich.  336,  18  Am.  Rep. 
184;  Koopman  v.  Blodgett  70  Mich,  610,  38 
N.  W.  649,  14  Am.  St  Rep.  527. 

In  the  Thunder  Bay  Case  Judge  Cooley, 
speaking  for  the  Supreme  Court  of  Michigan, 
says:  "During  that  time  the  public  right  of 
fioatage  and  the  private  right  of  the  riparian 
proprietors  must  each  be  exercised  with  due 
consideration  for  the  other,  and  any  Injury 
which  the  latter  receives  in  consequence  of  a 
proper  use  of  the  stream  for  floatage  he  must 
submit  to  as  Incident  to  his  situation  upon 
navigable  waters.  Mlddleton  v.  Flat  River 
Boom  Co.,  27  Mich.  533.  But  at  periods 
when  there  is  no  highway  at  all  there  is  no 
ground  for  asserting  a  right  to  create  a  high- 
way by  means  which  appropriate  or  destroy 
private  rights.  The  doctrine  that  this  may 
be  done  without  compensation  to  parties  in- 
jured is  at  war  with  all  our  ideas  of  property 
and  of  constitutional  rights.  The  most  that 
can  be  said  of  this  stream,  during  the  sea- 
sons of  low  water,  is  that  it  is  capable  of 
being  made  occasionally  navigable  by  appro- 
priating for  the  purpose  the  water  to  the 
natural  flow  of  which  the  riparian  proprietors 
are  entitled.  It  is  highly  probable,  in  view 
of  the  large  interests  which  are  concerned  in 
the  floatage,  that  the  general  public  good 
would  be  subserved  by  so  doing;  but  tills 
fact  can  have  no  bearing  upon  the  legal  ques- 
tion.    It  is  often  the  case  that  the  public 


good  would  be  subserved  by  forcing  a  public 
way  through  private  possessions;  but  it 
neither  should  be  nor  can  be  done  under  any 
circumstances  without  observing  the  only 
condition  on  which  it  can  be  permitted  in 
constitutional  government,  namely,  that  the 
private  proprietor  be  compensated  for  the 
value  which  he  surrenders  to  the  public. 
•  •  •  As  was  remarked  in  Morgan  v. 
King,  35  N.  Y.  460,  91  Am.  Dec.  68,  the  ques- 
tion of  public  right  In  a  case  like  tibis  is  to 
be  decided  without  reference  to  the  effect 
which  artificial  improvements  have  had  in 
the  navigable  capacity  of  the  river;  in  other 
words,  the  public  right  is  measured  by  the 
capacity  of  the  stream  for  valuable  public 
use  in  its  natural  condition,  and  any  attempt 
to  create  capacity  at  other  times  at  the 
expense  of  private  interests  can  be  Justified 
ouly  on  an  assessment  and  payment  of  com- 
pensation." 

Those  Maine,  Minnesota,  and  Wisconsin  au- 
thorities which  rest  upon  statutes  of  those 
states  authorizing  the  construction  of  dams 
to  facilitate  the  floating  of  logs  or  the  navi- 
gation of  streams  have  no  application  to  this 
case,  as  we  have  no  such  statute. 

[6, 7]  6.  Having  flrom  the  authorities 
reached  the  conclusion  that  the  presumption 
is  that  the  river  is  nonnavigable,  that  the 
stream  must  be  navigable  in  its  natural 
state,  that  "navigable"  means  capable  of 
being  navigated  during  a  considerable  portion 
of  the  year,  and  not  simply  on  the  happening 
of  floods  at  uncertain  periods,  we  will  now 
examine  the  evidence  to  ascertain  whether, 
under  the  law,  the  plaintifC  on  the  bearing 
and  the  entry  of  the  order  appealed  from 
overcame  the  presumption,  and  made  out  a 
case  which  Justlfled  the  court  in  holding 
the  Mouse  river  navigable. 

In  nearly  all  the  affidavits  submitted  by  the 
respective  parties  it  is  stated  as  a  conclusion 
either  that  the  liver  is  navigable  or  non- 
navigable  in  its  natural  state  at  the  point 
where  defendant's  bridge  was  maintained, 
and  in  that  vicinity ;  but  most  of  the  wit- 
nesses further  gave  their  reasons  for  their 
conclusions.  Hence  we  attach  but  little 
weight  to  the  conclusions  of  those  witnesses 
whose  testimony  is  not  supported  by  the 
facts  which  they  state.  In  support  of  the 
order  the  plaintiff  submitted  affidavits  made 
by  himself,  stating  that  he  had  been  engaged 
in  operating  gasoline  motor  boats  upon  the 
Mouse  river  for  a  distance  of  about  12  miles, 
that  the  obstruction  complained  of  was  about 
5  miles  from  the  lower  end  of  his  route,  and 
prevented  him  going  up  the  river  past  the 
same  with  his  boats,  and  that  such  obstruc- 
tion existed  during  the  month  of  July,  1912 ; 
an  affidavit  of  Claude  Sipple,  who  testified 
that  about  the  Ist  of  October,  1911,  he  went 
up  the  Mouse  river  about  24  miles  above  the 
city  of  Minot  in  a  gasoline  launch,  16  feet  in 
length,  and  about  6  feet  wide,  and  which 
drew  between  14  and  16^  Inches  .of  water. 
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that  such  launch  on  said  trip  carried  2 
people  and  about  100  pounds  of  freight,  and 
that  he  experienced  no  difficulty  or  trouble 
in  making  such  trip,  or  the  return  trip  which 
he  made,  on  account  of  the  waters  of  said 
rirer  being  shallow,  that  he  la  acquainted 
with  the  Mouse  river  in  the  county  of  Ward, 
and  knows  that  logs  can  be  floated  down  the 
same,  and  that  boats  can  navigate  the  same, 
and  that  it  has  been  navigated  by  boats 
during  the  past  5  years;  an  affidavit  of 
George  Ehr,  testifying  that  he  had  lived  in 
Ward  county  23  years,  that  about  18  years 
igo  the  Soo  Railway  floated  piles  for  bridges 
below  Mlnot  down  the  river,  some  of  them  a 
distance  of  about  25  miles,  having  placed 
such  piling  in  the  river  at  about  the  point 
where  one  of  the  railroad  dams  is  now  con- 
structed, that  in  the  month  of  September, 
1906,  he  went  down  said  river  in  a  boat  to 
the  dty  of  Sawyer,  about  25  miles,  that  such 
boat  was  loaded  with  about  800  pounds  of 
freight,  and  drew  10  Inches  or  more  of  water, 
that  at  no  place  did  be  encounter  shallow 
water,  or  experience  difficulty  In  making  his 
trip  by  reason  of  shallow  water,  or  remove 
the  freight  from  his  boat  to  enable  It  to  go 
around  any  place  in  the  river,  that  about  10 
rears  ago  a  two-story  building,  24  feet  In 
width  by  28  feet  in  length,  was  rafted  down 
the  river  about  25  miles  to  a  point  In  the 
city  of  Mlnot,  and  that  said  river  has  been 
navigated  In  the  past  by  boats,  and  is  being 
navigated  by  the  plaintiff  as  alleged  in  bis 
affidavit;  an  affidavit  of  Clayton  Younklns, 
stating  that  on  the  7th  of  April,  1912,'  he 
went  from  the  village  of  Greene,  In  Renville 
county,  down  the  river  to  the  city  of  Mlnot 
in  a  boat,  17  feet  long,  and  4  feet  wide,  load- 
ed with  about  650  pounds  of  freight,  and  3 
people,  that  the  boat  drew,  when  loaded, 
about  8  Inches  of  water,  that  the  distance 
covered  was  about  125  miles  via  the  river, 
and  that  he  experienced  no  difficulty  on  ac- 
count of  the  river  being  shallow,  turbulent, 
or  rough,  or  on  account  of  artificial  obstruc- 
tions, that  at  times  when  in  the  center  of  the 
channel  he  tried  to  reach  the  bottom  of  the 
river  with  a  6-foot  oar  but  was  unable  to  do 
so,  that  the  river  between  said  points  flows 
in  a  well-defined  channel  between  natural 
banks,  and  tbut  be  can  go  up  and  down  the 
river  between  Minot  and  Greene  in  an  18- 
foot  launch,  and  intends  to  do  so  next  year ; 
an  affidavit  of  one  McCutcheon,  that  gasoline 
launches  run  on  the  river  about  40  iqiles  east 
of  Mlnot  at  the  city  of  Towner,  that  near  the 
dty  of  Russell,  in  Bottineau  county,  there 
was  a  flat-bottomed  boat  which  carried  12 
horses  and  4  loaded  wagons  across  said  river 
at  one  time  for  a  distance  of  about  three- 
fourths  of  a  mile,  and  that  at  another  time 
it  carried  40  head  of  cattle  for  a  distance  of 
6  miles  on  said  river,  and  could  have  gone 
50  miles  up  or  down  the  river. 

This  is  the  extent  of  the  showing  made 
by  the  plaintiff  as  to  the  navigability  of  the 


river,  other  than  the  assertions  in  each 
of  the  affidavits  that  it  is  navigable.  For 
the  purposes  of  this  case  we  may  eliminate 
all  reference  to  the  condition  of  the  river 
at  points  a  considerable  distance  below  Ml- 
not It  must  be,  by  tlie  river  channel,  100  or 
160  miles  to  Russell,  probably  more  than 
that  by  reason  of  the  tortuous  course  of  the 
river,  hence  it  may  be  easily  navigable  at 
that  point  and  totally  incapable  of  naviga- 
tion at  Mlnot  and  above. 

The  defendant  testlfled  as  to  the  location 
of  his  land  with  reference  to  his  buildings 
and  the  bridge,  and  that  he  had  resided  In 
said  place,  a  few  rods  from  the  bank  of  the 
river,  29  years,  and  knew  of  his  own  knowl- 
edge and  observation  that  said  river  was  not 
suitable  for  navigation  of  boats  foi^  any  pur- 
pose at  the  ordinary  stage  of  the  water,  and 
was  not  a  navigable  strecim ;  that  the  only 
place  where  it  could  be  navigated  at  that 
time  was  on  the  backwater  from  the  tempo- 
rary dam  of  the  Great  Northern  Railway,  in 
the  dty  of  Minot,  and  that  said  dam  raised 
the  water  of  said  river  about  7  feet;  that  if 
such  dam  were  removed  the  portion  of  the 
river  covered  by  the  artificial  pond  formed  by 
It  would  not  be  navigable;  that  during  the 
past  29  years  said  river  has  never  been  navi- 
gated by  boats  for  any  purpose  whatsoever 
except  that  part  of  it  covered  by  the  artifi- 
cial pond  referred  to;  that  during'  that  time 
the  country  adjoining  the  entire  course  of 
said  river  has  been  transformed  from  a  wil- 
derness to  a  well-settled  farming  community, 
with  many  towns  and  trading  places  along 
the  river,  Indudlng  the  city  of  Mlnot,  with  a 
population  of  at  least  7,000  people,  and  that 
during  none  of  the  time  had  any  carrying  of 
any  description  whatsoever,  either  of  freight, 
the  products  of  the  farm  or  mines  or  of  the 
country,  or  of  passengers,  been  done  on  said 
river,  and  that  It  had  been  used  as  a  highway 
of  commerce  in  no  way  whatsoever ;  that  the 
counties  and  townships  along  the  line  of  the 
river  have  constructed  various  bridges  across 
said  river,  which  would  stop  the  passage  of 
boats  if  said  river  were  navigable;  that  the 
farmers  along  its  course  had  constructed  wire  - 
fences  and  dams,  all  of  which  liad  been  main- 
tained for  years;  that  the  dams  of  the  two 
railway  companies  In  the  city  of  Minot  ren- 
dered It  Impossible  to  pass  up  or  down  said 
river  from  such  city  with  boats  of  any  Mud, 
and  that  said  city  had  constructed  sewers 
above  the  water  line  of  said  river,  supported 
on  concrete  foundations,  absolutely  obstruct- 
ing the  passage  of  boats  up  or  down  the  riv- 
er; that  said  railway  companies  had  con- 
structed various  bridges  across  said  river, 
which  would  obstruct  the  passage  of  boats  if 
the  river  were  navigable;  that  such  (>rldges 
and  obstructions  had  been  maintained  for 
years,  and  were  being  kept  and  maintained 
without  objection  on  the  part  of  any  one,  and 
that  said  river,  to  his  own  personal  knowl- 
edge, never  had  been  and  could  not  be  made 
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useful  as  a  highway  of  commerce ;  that  tbe 
carrying  of  passengers  by  plaintiff  had  been 
made  possible  only  by  the  construction  of  the 
dam  of  the  Great  Northern  Railway  at  Mi- 
not;  that  plaintiff  had  been  landing  passen- 
gers upon  defendant's  land,  and  that  such 
passengers  have  trespassed  thereon,  destroyed 
trees,  caused  damage  to  his  lands,  and  had 
been  an  annoyance  and  a  nuisance  to  him. 
He  also  presented  other  affidavits. 

John  Wallln  testified  that  be  had  resided 
20  years  within  tliree  or  four  rods  of  tbe  riv- 
er, and  had  actual  knowledge  of  the  condition 
of  water- in  said  river  during  all  that  time; 
that  he  had  seen  it  when  It  was  very  greatly 
swollen  with  freshets,  and  at  other  times 
when  at  places  the  water  did  not  run;  that 
during  tSh  summer  of  1910  the  river  was 
practically  dry  In  places;  that  the  ordinary 
stage  of  water  did  not  furnish  sufficient  depth 
and  volume  to  enable  boats  of  any  descrip- 
tion to  pass  over,  not  even  a  skifl  operated 
by  oars;  that  on  his  farm,  across  which  the 
river  flowed,  were  rapids  and  shallows,  across 
which  he  had  passed  without  getting  hia  feet 
wet  by  stepping  on  the  stones;  that  at  the 
time  of  tbe  trial  the  stage  of  water  was 
as  high  or  higher  than  Its  ordinary  stage; 
tbat  there  was  no  regular  rise  and  fall  in 
said  river,  but  that  the  height  and  volume 
of  water  was  dependent  upon  and  varied  ac- 
cording to  the  rain  and  snowfall;  that  the 
river  could  not  be  depended  upon  in  any  por- 
tion of  the  year  to  furnish  water  in  sufficient 
volume  and  depth  for  the  passage  of  boats  of 
any  description;  tliat  there  were  rapids  and 
shallows  at  various  places,  both  above  and 
below  Minot,  similar  to  tbe  one  on  his  prem- 
ises, which  obstructed  the  passage  of  boats 
of  any  kind  in  the  ordinary  stage  of  water; 
that  it  never  had  been  used  as  a  highway  for 
commerce  or  for  carrying  passengers,  and 
that  were  it  not  for  the  artificial  pond  before 
referred  to  plaintiff  could  not  operate  his 
boats;  that  he  had  kept  and  maintained  wire 
fences  across  the  river,  and  tbat  no  com- 
plaint had  ever  been  made  as  to  them  or  the 
various  obstructions  placed  by  farmers,  coun- 
ties, towns,  and  railways  along  said  river, 
with  the  exception  of  the  complaint  made  by 
plaintiff  against  defendant;  that  be  bad  seen 
the  river  prior  to  the  construction  of  tbe 
dams  referred  to;  that  in  Its  natural  state 
it  would  In  places  be  too  stiallow  for  plain- 
titCa  boats. 

Peter  Ehr  testified  in  the  main  to  the  same 
effect  as  Jotrn  Wallln,  and  that  he  had  been 
acquainted  with  the  river  for  25  years;  that 
on  It  there  were  rapids  and  shallows,  where 
the  water  was  so  shallow  as  to  render  the 
passage  of  boats  impossible,  even  a  skiff  op- 
erated by  oars  in  the  bauds  of  an  oarsman ; 
that,  although  at  tbe  time  of  the  trial  the 
stage  of  tbe  water  was  rather  above  the  av- 
erage, It  did  not  exceed  four  inches  in  depth 
over  such  stiallows  and  rapids;  that  the 
natural  obstructions  In  the  river  rendered  tbe 
passage  of  boats  of  any  size  up  and  down 


safd  river  at  the  ordinary  stage  of  the  water 
an  impossibility;  that  it  could  not  be  used, 
in  an  ordinary  stage  of  tbe  water,  In  any 
manner  whatsoever  as  a  highway  of  com- 
merce; that  there  was  no  regular  rise  and 
tall  of  tbe  water  in  said. river  with  the  sea- 
sons, but  tbat  tbe  depth  depended  upon  the 
rainfall  In  tbe  portion  of  the  country  along 
the  river. 

James  Johnson  testified  that  he  had  lived 
along  the  river,  west  of  the  city  of  Mlnot, 
for  a  period  of  29  years,  and  testified  as  to 
dams,  fences,  bridges,  sewers,  and  other  ob- 
structions constructed  on  tbe  river  prevent- 
ing navigation;  that  in  ordinary  stages  of 
the  water  the  river  is  so  shallow  as  to  pre- 
vent the  passage  of  lK>ats  of  any  kind;  tbat 
the  natural  obstructions  completely  obstruct 
the  passage  of  boats  up  and  down  the  river; 
tbat  the  ruimlng  of  boats  past  defendant's 
premises  is  only  made  possible  by  reason  of 
the  artificial  pond  caused  by  tbe  backwater 
from  the  railroad  dam ;  that  the  river  does 
not  tiave  any  particular  rise  and  fall  recur- 
ring vrltb  tbe  seasons,  but  tbat  the  volume  of 
water  varies  with  the  climatic  conditions, 
and  is  dependent  upoa  the  precipitation,  and 
tbat  such  river  could  not  be  depended  upon 
to  furnish  sufficient  volume  of  water  for  nav- 
igation by  boats  in  its  natural  state  at  any 
season  of  tbe  year;  that  be  bad  seen  it  dry, 
with  no  water  in  it  at  all,  and  that  it  was 
practically  dry  during  the  summer  of  1911. 

The  affidavit  of  Edward  lUttleson,  another 
29-year  resident,  was  to  tbe  same  effect,  and 
tbat  said  river  never  liad  been  and  never 
would  be,  in  its  natural  state,  a  highway  of 
commerce  for  the  communities  living  along 
its  banks ;  that,  if  the  footbridge  complained 
of  were  removed,  the  river  could  not  be  navi- 
gated above  the  backwater  referred  to,  as 
obstructions  both  above  and  below  would 
prevent  the  passage  of  boats  up  and  down  the 
river. 

Joseph  Roach  was  another  witness,  who 
testified  that  the  river  could  not  be  navigat- 
ed except  for  the  artificial  pond  referred  to^ 
and  tbat  there  was  no  periodical  rise  and 
fall  of  the  river,  recurring  with  tbe  seasons, 
and  tliat  tbe  river  could  not  be  depended  up- 
on, except  for  such  artificial  means,  to  fur- 
nish sufficient  water  for  navigation  for  boats 
of  any  description  at  any  time  of  the  year. 

Jolrn  Ehr  testified  much  to  the  same  ef- 
fect. 

The  authorities  are  not  altogether  agreed 
as  to  tUe  exact  extent  to  which  a  stream 
must  be  navigable  to  make  it  navigable  in 
fact  and  law.  Some  bold  that  tbe  fact  that 
it  may  be  capable  of  use  for  hunting  and 
pleasure  boating  is  insufficient,  while  others 
bold  tbat  any  substantial  capacity  for  use 
in  those  respects  renders  It  navigable.  Tbe 
criterion,  at  all  events,  is  not  that  it  is  not 
used  for  purposes  of  commerce  and  traffic, 
but  tbat  it  is  capable  of  such  use.  IT.  S^.  ▼• 
The  Montello,  87  U.  S.  (20  WaU.)  430,  22  I* 
Ed.  891.  ^  I 
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The  value  of  evidence  as  to  the  fact  of  its 
being  used  rests  on  the  proposition  that  such 
fact  proves  It  navigable.  Gaston  v.  Mace, 
supra.  While  the  fact  that  it  has  never  been 
so  used  Is  not  of  equal  weight  in  proving 
that  it  Is  not  navigable,  but,  In  an  inliabited 
country,  with  towns  along  the  river,  and 
commerce  being  transacted  between  such 
towns,  the  fact  that  It  has  never  been  used 
to  any  extent  for  navigation  is  entitled  to 
great  welgbt  as  evidence  that  It  is  not  capa- 
ble of  being  navigated  to  advantage.  1  Fam- 
bam  on  Waters  and  Water  Rights;  Bur^ 
roughs  V.  Whitman,  59  Mich.  279,  26  N.  W. 
491. 

We  apprehend  that  each  case  must  stand 
upon  its  own  facts.  It  would  be  unjust  to 
the  riparian  owners  to  hold  a  small  brook, 
which,  during  the  melting  of  the  snow  In  the 
spring,  may  be  capable  of  navigation  by  a 
skill  with  oars  for  a  few  days,  but  which  no 
one  would  ever  consider  uslBg  as  a  regular 
line  of  communication  or  transportation,  as 
a  navigable  stream.  The  benefits  to  be  de- 
rived from  such  brief  and  trifling  use  would 
be  wholly  Incommensurate  with  the  damage 
and  detriment  occasioned  by  so  holding  to 
the  owners  of  the  adjoining  land  and  of  the 
bed  of  the  stream.  Going  a  step  further,  it 
would  work  a  hardship  only  In  a  less  degree 
to  hold  a  small  stream  navigable  on  which 
boats  can  be  propelled  only  at  times  of  heavy 
rainstorms,  occurring  with  great  irregularity 
and  not  at  seasons  which  can  be  In  any  de- 
gree depended  upon.  People  will  not  regard 
as  navigable  a  stream  on  which  no  depend- 
ence can  be  placed.  If  it  might  be  navigated 
to  a  slight  extent  in  April  one  year,  and 
perhaps  not  until  July  the  next  year,  and 
perhaps  not  until  October  the  next,  it  is 
self-evidoit  that  it  would  be  incapable  of 
navigation  in  any  dependable  degree.  Ca- 
pacity for  a  few  days  at  a  time  Is  not 
enough.  Improvement  Ck>.  v.  Lumber  Co., 
69  Mich.  207,  37  N.  W.  192. 

The  testimony  of  the  plaintiff  and  of  Ids 
witnesses  amounts  only  to  a  statement  of 
the  fact  that  about  the  1st  of  October,  1911, 
one  party  navigated  the  river  in  a  16-foot 
launch  for  a  distance  of  24  miles  above 
Mlnot  without  difficulty,  and  of  another  that 
about  18  years  ago  the  Soo  Railway  Com- 
pany floated  some  pUes  for  bridges  down  the 
river  below  Mlnot  He  does  not  state  the 
time  of  year  when  this  was  done;  but  it  is 
stated  that  in  the  month  of  September,  1906, 
he  went  down  the  river  in  a  boat  which 
drew  10  Inches  of  water  about  25  miles  with- 
out dlfflculty,  and  that  about  10  years  ago 
a  building  was  rafted  down  the  river  from 
a  point  25  miles  above  the  dty  of  Mlnot 
Another  witness  testifies  that  on  the  7th  of 
April,  1912,  he  went  from  the  village  of 
Greene  in  Renville  county  to  the  dty  of 
Mlnot  in  a  boat  drawing  8  Inches  of  water 
witbont  dUBcnlty,  and  that  the  river  runs 
between  stated  points  in  a  well-defined  chan- 
nel, and  tttat  he  can  go  down  the  river  be- 


tween Mlnot  and  Greene  in  an  18-foot 
launch.  We  do  not  know  what  time  of  year 
this  applies  to;  but,  if  at  the  time  of  the 
hearing  of  this  application,  the  record  shows 
the  river  to  be  above  the  ordinary  stage  of 
water.  His  testimony  as  to  the  running  of 
launches  and  ferries,  etc.,  at  Towner  and  in 
Bottineau  county  is  not  material,  as  the 
distance  below  Mlnot  and  the  increase  in  the 
volume  of  the  river  are  too  great  to  prove 
tttat  it  Is  navigable  at  Mlnot 

It  will  thus  be  seen  that  after  giving  a 
most  liberal  construction  to  the  evidence 
submitted  by  plaintiff,  he  lias  not  over- 
come the  presumption  against  him  by  show- 
ing the  river  navigable  the  greater  part,  or 
even  a  considerable  iMirt  of  the  year.  He 
has  only  shown  that  it  has  been  navigated 
in  .a  sense  at  certain  specified  dates,  with- 
out showing  the  condition  of  the  river  on 
those  dates,  although,  when  read  in  the  light 
of  the  testimony  of  the  witnesses  for  the 
defendant  it  is  apparent  that  on  the  dates 
mentioned  the  river  must  have  been  swollen 
by  freshets  of  some  origin  far  beyond  its 
ordinary  stage.  Had  he  shown  that  it  was 
navigable  for  periods  of  some  days  on  the 
occasion  of  freshets  which  were  reasonably 
certain  of  stated  recurrence,  or  which  could 
be  depended  on  with  any  considerable  de- 
gree of  certainty,  the  case  might  be  differ- 
ent The  witnesses  of  defendant  are  men 
who  are  among  the  oldest  and  best-known 
inhabitants  of  the  county,  and  who  have  ob- 
served the  river  for  many  years,  both  before 
and  since  the  artificial  pond  used  by  the 
plaintifl  was  constructed,  and,  even  though 
plaintiff  had  made  out  a  prima  fade  case, 
in  the  light  of  the  testimony  of  the  defend- 
ant's witnesses  the  evidence  against  the 
navigability  of  the  stream  preponderates 
over  that  in  favor  of  its  being  navigable. 

[S]  7.  This  appeal  was  only  argued  for 
plaintiff  by  counsel  appearing  amicus  curie, 
and  he  submits  no  extended  brief  on  the 
merits,  but  seems  to  rest  his  contention  up- 
on the  lower  court  having  exercised  its  dis- 
cretion in  granting  this  temporary  restrain- 
ing order,  which  also  commands  the  destruc- 
tion of  the  bridge.  We  should  be  disposed 
to  go  some  ways  to  sustain  the  action  of 
the  lower  court  in  a  matter  largely  within 
it»  discretion,  bad  it  not  entered  a  manda- 
tory order  destroying  the  property  of  the 
defendant  before  the  trial  of  the  action  up- 
on the  merits,  or  in  case  of  grave  doubt  on 
the  showing  made.  It  should  be  borne  in 
mind  that  we  determine  this  appeal  upon 
the  same  evidence  submitted  in  the  district 
court  This  evidence  was  all  in  the  form  of 
afildavits.  The  trial  court  had  no  greater 
opportunity  to  Judge  of  the  truthfulness  of 
witnesses  than  has  tbis  court  and  if  that 
court  made  a  mistake  in  law  then  it  abused 
its  discretion  in  a  legal  sense,  and  as  indi- 
cated we  are  satisfied,  after  a  careful  re- 
view of  authorities,  that  the  learned  judge 
of  the  district  court  was  mistaken  in  i  hia 

Digitized  by  VjOOQ  IC 


346 


143  NORTHWESTERN  REPORTER 


(N.D. 


application  of  the  law  to  tbe  facts  shown 
on  the  hearing.  It  shonld  be  a  strong  case 
which  warrants  the  trial  court  In  granting 
a  mandatory  Injunctlonal  order  for  the  de- 
struction of  property,  pending  the  trial  of 
an  action  upon  Its  merits.  It  should  not  be 
done  when  there  Is  room  for  grave  doubt 
on  the  merits  of  the  action.  High  on  In- 
junctions, a  732,  733,  734.  Abuse  of  discre- 
tion in  such  case  occurs  when  an  error  in 
law  is  committed  by  the  trial  court  2 
High  on  Injunctions,  {  1696. 

8.  It  appears  that  a  few  days  before  the 
commencement  of  this  action  the  defendant 
was  tried  In  the  district  court  of  Whrd 
county  on  an  Information  charging  him  with 
obstructing  a  navigable  stream  at  the*  same 
place,  and  found  guilty,  and  sentence  Impos- 
ed. From  a  judgment  entered  In  such  crim- 
inal action,  an  appeal  Is  now  pending  in  this 
court  The  plaintiff  asked  the  trial  court 
on  the  hearing  In  this  case  to  take  judicial 
notice  of  the  record  and  proceedings  in  the 
criminal  case,  and  the  defendant  has  join- 
ed In  the  request  of  the  plaintiff  that  this 
court  also  take  such  notice.  We  shall  not 
take  the  time  to  determine  what  our  duties 
are  In  the  premises.  The  rules  of  evidence 
in  the  two  cases  under  our  statute  differ 
widely,  and  it  would  be  a  dangerous  prec- 
edent to  say  that  the  evidence  received  In 
a  criminal  case,  where  much  evidence  offer- 
ed was  excluded,  and  numerous  answers  re- 
ceived over  objection,  and  where  exceptions 
were  taken  to  various  parts  of  the  charge  to 
the  jury,  should  be  read  and  considered  by 
this  court  In  a  case  where,  on  trial,  all  evi- 
dence offered  is  received  and  transmitted  on 
appeal  to  this  court.  We  content  ourselves 
with  saying  that  we  have  carefully  read  the 
record  in  the  criminal  case,  and  that  in  our 
opinion  It  does  not  strengthen  the  showing 
made  by  the  respondent  on  the  application 
for  the  order  appealed  from. 

This  salt  was  apparently  commenced  and 
the  hearing  had  with  no  very  clear  con- 
ception of  the  legal  rights  of  the  parties,  and 
perhaps  with  the  belief,  on  the  part  of  plain- 
tiff, that  the  navigability  of  the  river  should 
be  determined  on  its  capa<dty  as  fixed  by 
the  artificial  structures  now  existing,  and 
as  a  result  several  points  material  to  his 
case  were  overlooked  In  attempting  to  make 
proof.  These  may  be  supplied  on  a  trial  on 
the  merits. 

We  may  also  explain  that  many  authori- 
ties cited  relate  to  the  capacity  of  streams 
to  float  logs  and  lumber.  The  principles  ap- 
plicable in  the  cases  involving  navigability 
and  those  relating,  to  floatability  are  the 
same;  but  we  think  that  In  fact  it  Is  pos- 
sible for  a  nonnavlgable  river  to  be  floatable. 
Assuming  this  difference  to  exist  does  not 
however,  differentiate  the  rules  applicable 
to  a  determination  of  either  question.  The 
floatability  of  the  Mouse  river  is  not  likely 
to  become  a  question  for  the  courts,  as  it 


does  not  flow  through  a  timbered  country. 
The  order  of  the  trial  court  is  vacated, 
and  appellant  will  recover  his  costs. 

GOSS,  J.,  being  disqualified,  did  not  par- 
ticipate in  the  above  dedsion. 


KNIGHT  V.  WILLARD  et  al. 

(Supreme  Court  of  North  Dakota.     Jane   14, 

1913.    Rehearing  Denied  Oct  13, 

1913.) 

(Byll^ihHt  hy  the  Court.) 

1.  Neouoence  (I  134*) — Sau:  or  Infebiob 
LuBBicATiKG  Oil/— Sufficiency  of  Evi- 
dence. 

Plaintiff  brings  action  for  damages  alleged 
to  be  caused  by  the  use  in  his  automobile  of  lubri- 
cating oil  furnished  by  the  defendants.  Evidence 
examined,  and  held  that  plaintiff  hag  failed  to 
show  that  the  oil  was  defective,  the  only  evidence 
of  a  defect  in  the  oil  being  the  presence  in  the 
cylinders  and  crank  case  of  a  carbon  deposit 
which  might  have  been  occasioned  by  an  over- 
flow of  the  oil  into  the  combustion  chambers  due 
to  wear  in  the  cylinders ;  and  there  is  no  evidence 
that  said  wear  was  occasioned  by  the  oil  in  ques- 
tion rather  than  by  ordinary  nse  of -the  machine. 
[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent:   Dig.  §§  267-270,  272,  273;    Dec.  Dig.  | 

2.  Evidence  (J  320*)— Hbarsat. 

A  sample  of  the  oil  was  submitted  to  the 
Agricultural  College  for  analysis;  but  the  rec- 
ords being  destroyed,  plaintift  was  unable  to  pro- 
duce the  person  who  made  the  analysis  or  the 
record  of  the  same.  A  letter  written  by  Prof. 
Ladd,  based  upon  hearsay  evidence,  was  properly 
excluded  by  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  j  1201 ;  Dec.  Dig.  f  32P.*] 

3.  Negligence  (§  136*)— Injdbt  to  Pbopeety 
—Amount  Recovebable. 

Plaintiff's  damases,  if  any,  must  have  been 
confined  to  the  condition  of  tne  engine  at  the 
time  plaintiff  ceased  to  use  defendants'  oil,  and 
there  Is  an  entire  absence  of  evidence  of  any 
damage  existing  in  the  car  at  that  time. 

[BJd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  277-353 ;  Dec.  Dig.  %  136.*] 

Appeal  from  District  Court  Cass  County ; 
Pollock,  Judge. 

Action  by  S.  P.  Knight  against  L.  R.  Wil- 
lard  and  another,  copartners  as  Marshall 
Oil  Company.  From  a  judgment  for  defend- 
ants,  plaintiff  appeals.     Affirmed. 

Pierce,  Tenneson  &  Cupler,  of  Fargo,  for 
appellant  Barnett  &  Richardson,  of  Fargo, 
and  Boardman  &  Lawrence  of  Marshalltown, 
Iowa,  for  respondents. 

BURKE,  J.  In  the  year  1908  plaintiff  pur- 
chased a  secondhand,  two-cylinder  Maxwell 
automobile.  He  ran  the  car  during  the  year 
1908  and  In  the  spring  of  1909  had  the  ma- 
chine thoroughly  cleaned  and  overhauled. 
About  June  1,  1909,  he  started  to  run  the 
car,  using  therein  for  lubricating  purposes 
French  auto  oil  purchased  of  the  defendants. 
Upon  the  last-menUoned  date  the  car  stop- 
ped, and  an  expert  was  employed  to  repair 
It    The  car  was  taken  to  a  garage  at  De- 
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trolt,  Minn.,  where  It  was  discovered  to  be 
In  a  grossly  overheated  condition.  The  cylin- 
ders and  crank  case  were  found  to  contain  a 
large  deposit  of  carbon.  After  this  cleaning 
at  Detroit  plaintiff  ceased  to  use  defendants' 
oil,  but  his  troubles  did  not  cease,  for  upon 
arriving  at  his  home  In  Fargo,  50  miles  dis- 
tant, he  fonnd  the  car  again  full  of  the  car- 
bon deposit  The  car  was  thoroughly  cleaned 
at  Fargo,  but  upon  the  next  trip,  after  cover- 
ing a  distance  of  25  miles,  the  car  ceased  to 
move  under  Its  own  power  and  another  ex- 
pert was  employed,  who  again  found  the 
engine  full  of  carbon.  After  a  couple  of 
weeks'  trial  the  engine  suddenly  broke  all  to 
pieces,  leaving  nothing  Intact  excepting  the 
crank  shaft.  This  suit  was  brought  upon  the 
theory  that  the  oil  furnished  by  defendants 
was  defective  and  bad  caused  the  damage  to 
the  car,  and  the  sum  of  $780.40  and  interest 
is  demanded  to  reimburse  plaintiff  for  his 
loss  of  time  and  repair  bills.  The  trial  was 
had  to  the  jury,  and  at  the  close  of  the  case 
a  directed  verdict  for  the  defendant  was 
entered. 

[1]  1.  Plaintiff  must  recover,  if  at  all,  up- 
on two  propositions :  First,  that  the  oil  was 
defective;  and,  second,  that  such  defect  caus- 
ed him  certain  specific  damages.  Under 
the  first  heading  we  find  an  entire  absence 
of  proof,  owing  in  part  to  the  unfortunate  de- 
struction of  evidence.  Plaintiff  himself  testi- 
fies that  he  used  tt^e  defendants'  oil  for  a 
period  of  about  34  days,  and  that  finally  the 
engine  ceased  to  work  through  lack  of  com- 
pression, and  that  upon  an  examination  the 
carbon  deposit  was  discovered.  However, 
the  mere  presence  of  the  carbon  deposit  is 
no  evidence  that  the  oil  was  defective,  be- 
cause a  different  kind  of  oil  which  was  used 
between  Detroit  and  Fargo  produced  the 
same  result  as  did  the  oil  tliat  was  used  on 
the  subsequent  trips  out  of  Fargo.  The  evi- 
dence of  all  of  the  machtnlsts  is  to  the  ef- 
fect that  the  walls  of  the  cylinder  were 
scarred  or  fluted  and  that  the  rings  of  the 
piston  head  were  stuck  and  defective.  It  is 
thus  evident  that  the  lubricating  oil  passed 
too  freely  up  Into  the  combustion  chamber 
where  it  was  burned  and  left  the  carbon  de- 
posit This  would  have  happened  regard- 
less of  the  quality  of  the  oil.  The  owner  of 
the  garage  at  Detroit,  Minn.,  testified  that 
he  took  out  the  valves  and  ground  them  and 
removed  a  great  quantity  of  a  gritty  sub- 
stance that  appeared  to  be  all  over  the  pis- 
tons, valves,  and  cylinders;  that  this  sub- 
stance could  be  compared  to  black  graphite 
or  a  sooty  deposit  of  carbon ;  that  there  was 
a  liquid  substance  that  could  be  compared  to 
black  strap  molasses ;  that  they  removed  the 
greater  portion  of  the  carbon  and  "did  a 
thorough  job  of  cleaning  by  scraping  and  us- 
ing a  decarbonizing  liquid,"  having  taken  the 
pistons  out  of  the  cylinder  to  do  so. '  He 
further  testlfled  that  at  that  time  there  was 
nothing  broken  on  the  englna    We  think  this 


testimony  important,  as  it  is  the  last  time 
that  any  of  defendants'  oil  was  used  in  plain- 
tiff's engine,  and  It  is  all  the  evidence  there 
Is  to  any  damage  which  the  engine  had  sus- 
tained at  that  time.  In  order  to  recover 
damages,  plaintiff  must  show  that  the  engine 
was  Injured  at  that  time  and  that  the  injury 
was  one  that  did  not  exist  at  the  time  he 
commenced  to  use  defendants'  oil.  There  is 
an  entire  absence  of  evidence  upon  those  two 
points.  If,  however,  we  accept  the  presence 
of  the  carbon  deposit  as  evidence  of  the  ex- 
istence of  a  defect  in  the  engine  when  repair- 
ed at  Detroit  July  4th,  we  are  confronted 
with  the  fact  that  there  is  no  evidence  that 
such  defects  had  not  existed  when  the  en- 
gine was  repaired  June  1,  1909.  The  man 
who  made  the  repairs  at  that  time  was  not 
called  as  a  witness.  The  evidence  discloses 
that  this  was  a  secondhand,  two-cylinder 
Maxwell  car  which  had  been  cared  for  by 
plaintiff's  porter  and  which  In  the  year  1909 
was  very  much  out  of  date.  It  is  as  fair  to 
assume  that  the  scarring  of  the  cylinder  wall 
resulted  from  the  ravages  of  time  and  use  as 
from  the  defective  oil  used  during  June.  As 
plaintiff  has  the  burden  of  proving  that  the 
damage  was  caused  by  the  oil,  be  must  show 
the  same  beyond  mere  conjecture. 

12]  2.  Another  item  of  evidence  relied  upon 
by  plaintiff  to  show  that  the  oil  was  defec- 
tive was  properly  excluded  by  the  trial  court. 
The  plaintiff  submitted  a  sample  of  oil  to 
Prof.  Ladd  for  analysis.  Prof.  Ladd  turned 
the  sample  over  to  an  assistant,  whose  name 
he  could  not  remember  at  the  time  of  the 
trial  A  few  days  later  this  assistant  made 
a  report  to  Prot  Ladd,  who  thereupon  wrote 
to  plaintiff  that  the  "sample  of  oil  contained 
quite  a  heavy  precipitate  of  soap."  Shortly 
thereafter  the  laboratory  and  records  were 
destroyed  by  fire,  and  at  the  time  of  the  trial 
Prof.  Ladd  was  unable  to  remember  the  inci- 
dent at  all.  He  had  not  made  the  analysis 
personally  and  did  not  know  who  made  it  or 
that  it  had  been  made  at  all  excepting  from 
the  letter  which  he  had  written  to  plaintiff. 
At  the  trial  an  attempt  was  made  to  intro- 
duce into  evidence  the  letter  from  Prof.  Ladd 
to  the  plaintiff,  but  it  requires  no  argument 
to  show  that  this  was  properly  excluded. 
The  defendants  were  entitled  to  know  that 
the  oil  furnished  by  Mr.  Knight  bad  been 
actually  examined  and  to  cross-examine  the 
man  who  made  the  analysis. 

Another  matter  which  is  relied  upon  by 
the  plaintiff  is  as  follows:  That  while  the  car 
was  being  cleaned  In  Fargo  after  the  trip 
from  Detroit  and  after  a  large  amount  of 
carbon  deposit  had  been  cleaned  out  of  the 
cylinders,  the  manager  of  the  defendant  com- 
pany picked  up  a  handful  of  the  said  sub- 
stance and  told  plaintiff  that  he  was  going  to 
send  it  to  the  headquarters  of  the  defendant, 
and  that  afterwards  the  treasurer  of  the  de- 
fendant talked  to  the  plaintiff  and  told  him 
that  he  had  heard  that  some  other  party  in 
Texas  and  Missouri  had  had  trouble  wit 
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oil  and  tbat  In  that  instance  the  trouble  was 
traced  to  dirty  barrels.  We  cannot  Bee  that 
this  Item  of  eyldence  can  be  warped  into  an 
admission  by  defendants  that  this  oil  was 
defective. 

There  Is  considerable  evidence  in  the  rec- 
ord as  to  the  condition  of  the  engine  after 
July  4th,  but  this  evidence,  we  think,  too  re- 
mote to  have  any  bearing  on  the  question  of 
the  defendants'  liability. 

[3]  a  While  it  is  thus  evident  that  there 
is  an  entire  failure  of  competent  evidence 
showing  that  the  defendants  are  liable  for 
any  damages  occasioned,  it  is  also  apparent 
that  there  is  an  entire  absence  of  evidence 
upon  the  question  of  damages  for  which  the 
defendants  would  have  been  liable  had  the 
oil  caused  such  damage.  When  plaintiff  had 
his  car  cleaned  at  Detroit,  all  traces  of  the 
defendants'  oil  were  removed.  If  the  defend- 
ants were  liable  for  any  damages,  they  must 
be  measured  by  the  condition  of  the  car  at 
that  time.  It  was  the  duty  of  the  plaintiff 
to  replace  or  repair  the  damaged  parts  at 
that  time,  and  any  subsequent  damage  re- 
sulted from  the  use  of  a  defective  engine. 
There  is  absolutely  no  evidence  of  the 
amount  of  the  damage  apparent  when  the 
car  was  examined  at  Detroit,  although  the 
man  who  made  the  examination  was  upon 
the  stand.  He  testified  that  there  was  noth- 
ing broken,  and  that  the  cylinders  were  flut- 
ed and  cut  There  is  no  evidence  of  the  cost 
of  replacing  those  cylinders  or  repairing  the 
damage.  Besides  this,  it  must  be  remem- 
bered that  this  was  an  old  car  and  that  a 
part  at  least  of  the  fluting  and  scarring  of 
the  cylinders  might  have  been  present  at 
the  time  plaintifF  began  to  use  this  oU.  If 
the  evidence  of  this  case  were  sufficient  to 
sustain  a  Judgment,  any  owner  of  an  old  car 
could  buy  a  gallon  of  oil  of  a  responsible  deal- 
er and  after  it  had  been  used  could  produce 
his  time-scarred  engine  in  court  and  recover 
damages,  whether  the  scars  tiad  been  pro- 
duced by  the  last  gallon  of  oil  or  otherwise; 

It  Is  thus  apparent  tbat  there  was  an  en- 
tire failure  of  proof,  and  the  trial  court  prop- 
erly directed  a  verdict  for  the  defendants. 


THORNIiEY  V.  LAWBADQH. 

(Supreme  Court  of  North  Dakota.     Sept.  22, 
UD13.) 

(Syttahut  ly  the  Court.) 
Attachment  (j  235*)— Motion  to  Dissolt*— 
Groitnds— Want  op  Ownership. 

In  an  action  to  recover  damages,  plaintiff 
caused  an  attachment  to  issue,  and  a  levy  was 
made  upon  land  in  McLean  county  as  belonging 
to  defendant,  a  nonresident,  who  under  special 
appearance  subsequently  moved  to  discharge  the 
attachment  and  dismiss  the  action  for  want  of 
jurisdiction  in  the  court  of  person  or  property 
of  the  defendant.  Substituted  service  of  the 
summons  and  complaint  had  been  made  upon 
defendant  without  the  state.  Held,  that  de- 
fendant cannot  be  heard  to  deny  his  ownership 


of  the  property  attached  to  defeat  the  limited 
jurisdiction  of  the  court  proceeding  quasi  in 
rem  against  the  attached  property.  He  cannot 
set  up  title  in  a  stranger  to  defeat  the  attach- 
ment levy  as  upon  his  property. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  S§  800,  801 ;    Dec.  Dig.  g  235.*] 

Appeal  from  District  Court ;  McLean  Coun- 
ty; Winchester,  Judge. 

Action  by  S.  M.  Thomley  against  O.  G. 
Lawbaugh.  From  an  order  quashing  an  at- 
tachment, and  dismissing  the  action,  plalntifiC 
appeals.    Reversed  and  remanded. 

Hyland  &  Nuessle,  of  Washburn,  for  ap- 
pellant Newton,  Dullam  &  Young,  of  Bis- 
marck, and  Shelby  Large,  of  Rockford,  IlL, 
for  respondent 

OOSS,  J.  This  is  an  action  for  damages 
for  the  recovery  of  |1,071,  alleged  to  have 
been  sustained  because  of  alleged  fraud  and 
deceit  of  defendant  in  procuring  for  the  sum 
of  11,925  the  discharge  of  a  real  estate  mort- 
gage of  the  face  value  of  $2,996  upon  a  half 
section  of  land  in  McLean  county.  The  dis- 
charge is  pleaded  to  have  been  obtained 
through  the  alleged  misrepresentation  of  de- 
fendant, and  through  the  error,  mistake,  and 
ignorance  of  the  plaintiff,  known  to  the  de- 
fendant to  be  such.  The  propriety  of  tlie  at- 
tachment in  the  particular  action  is  not  chal- 
lenged, and  we  do  not  pass  thereon.  The  only 
questions  befoie  us  arise  upon  a  motion  to 
dissolve  the  attachment  made  by  the  defend- 
ant under  special  appearance  for  the  purpose 
of  motion  only.  Upon  the  purported  cause 
of  action,  upon  an  affidavit  for  attachment  in 
regular  form,  reciting  the  nonresidence  of 
defendant  and  usual  bond,  a  warrant  of  at- 
tachment was  Issued,  and  a  levy  made  upon 
the  land.  After  the  filing  of  an  affidavit  for 
publication  of  summons,  redtlug  defendant's 
ownership  of  property  in  this  state,  personal 
service  of  the  summons,  complaint,  affidavit, 
undertaking,  warrant,  and  notice  of  attach- 
ment was  bad  upon  the  defendant  at  Rock- 
ford,  lU.,  at  which  place  defendant  has  at 
all  times  resided.  The  defendant  then  moved 
"for  an  order  setting  aside  and  dismissing 
the  attachment  proceedings,  and  that  the 
action  be  dismissed  on  the  ground  that  the 
court  has  not  acquired  Jurisdiction  of  the 
I)erson  of  the  defendant,  and  liaa  not  ac- 
quired Jurisdiction  over  any  of  the  property 
of  this  defendant"  This  motion  was  based 
upon  six  affidavits,  and  upon  "the  summons, 
complaint,  attachment  proceedings,  and  all 
the  files  herein,"  and  was  made  under  a 
notice  "that  the  undersigned  appears  special- 
ly in  this  action  for  the  defendant  above 
named  for  the  purposes  of  this  motion  only, 
and  for  no  other  purpose."  The  affidavits 
are  uncontroverted,  and,  together  with  the 
correspondence  and  documents  ezliibitect 
therewith,  prima  fade  establish  that  the 
real   estate  attached,  and  upon  wliicb  the 
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'discharge  of  the  mortgage  was  procured  by 
tbe  defendant,  though  standing  in  his  name 
upon  the  records  of  McLean  county  at  the 
time  of  the  attachment,  was  in  fact  the 
property  of  a  brother  and  sister-in-law  of  the 
defendant,  and  had  been  by  them  transferred 
to  defendant  that  he  might  for  convenience 
and  the  accommodation  of  the  owners  recon- 
Tey  title  or  mortgage,  and  thereby  secure 
means  to  meet  a  past-due  mortgage  upon  said 
land  held  by  a  third  party,  and  that  the  de- 
fendant did,  without  notice  of  the  attach- 
ment, but  subsequent  thereto,  so  convey  title, 
in  fact  as  a  mortgage,  to  another  party, 
thereby  procuring  the  money  necessary  to 
pay  such  past-due  mortgage,  and  satisfied 
the  same;  that  the  party  holding  the  title 
thus  conveyed  from  the  defendant  in  fact 
holds  tbe  same  as  security  only  and  as  a 
mortgage  for  the  amount  advanced  and  in 
trust  for  the  real  owners,  the  brother  and  sis- 
ter-in-law, resident  in  Salem,  Or.,  and  that 
this  defendant,  at  the  time  of  the  attachment, 
was  likewise  a  trustee  of  said  real  owners, 
having  himself  no  beneficial  interest  in  tbe 
property,  and  possessing  the  bare  legal  title 
only  in  trust  for  the  real  and  equitable  own- 
ers. The  good  faith  of  the  defendant,  in  thus 
acting  for  his  brother  and  the  brother's  wife, 
appears  prima  fade  established,  and  the  facts 
BO  recited  by  affidavits  are  not  controverted. 
Upon  the  hearing  the  motion  was  granted, 
tbe  attachment  vacated,  and  the  action  dis- 
missed, "for  the  reason  that  the  court  has 
not  acquired  jurisdiction  over  tbe  person  of 
the  defendant  or  over  any  property  of  the 
defendant,"  to  which  order  an  exception  was 
granted,  supersedeas  was  allowed,  and  this 
appeal  was  taken,  and  a  reversal  of  the  order 
Is  asked. 

Section  6850,  R.  C.  1005,  provides  that, 
"from  the  time  of  the  service  of  a  summons 
in  a  dvll  action,  or  the  allowance  of  a  pro- 
visional remedy,  the  court  is  deemed  to  have 
acquired  Jurisdiction  and  to  have  control  of 
all  the  subsequent  proceedings."  As  the 
affidavit  for  and  proceedings  to  obtain  the 
attachment  were  regular,  and  on  their  face 
sufficient,  and  a  compliance  with  law  govern- 
ing the  issuance  of  the  warrant  of  attach- 
ment, upon  its  issuance  the  court  was  clothed 
with  Jurisdiction  under  section  6860,  R.  G. 
1905,  over  any  property  of  the  defendant 
subsequently  attached,  and  was  authorized 
by  virtue  of  tbe  attachment  to  proceed  in  rem 
against  such  property,  and,  as  a  step  in  such 
proceedings  in  rem  substituted  service,  the 
equivalent  of  service  by  publication  (R.  I. 
Hospital  C!o.  V.  Keeney,  1  N.  D.  411,  48  N.  W. 
341)  was  made  by  the  personal  service  of  the 
summons  and  complaint  without  the  state 
after  the  filing  of  the  affidavit  for  publica- 
tion. After  this  was  done  the  court  had,  as 
against  tbe  property  attached,  and  so  far  as 
any  rights  of  the  defendant  were  concerned, 
the  Jurisdiction  conferred  by  statute  to  pro- 
ceed in  rem  against  such  property  levied  upon 


and  held  as  tbe  property  of  the  defendant 
With  such  power  in  the  court,  and  at  such 
stage  of  the  proceedings,  the  defendant,  un- 
der a  special  appearance,  by  a  motion  to  dis- 
charge the  attachment  upon  the  ground  of 
his  nonownership  of  the  property  attached, 
invokes  the  power  of  the  court  to  try  such 
fact  of  ownership  of  the  property  attached, 
and  to  annul  the  proceedings  in  rem  against 
tbe  property.  Whether  this  can  be  done  is 
the  question  involved.  We  have  nothing  to 
do  with  the  vacation  of  an  attachment  be- 
cause of  defects  or  falsity  in  the  affidavit 
or  proceedings  upon  which  the  attachment  is 
based.  Under  section  6938,  R.  C.  1905,  it  is 
not  required  that  the  affidavit  for  attachment 
upon  which  the  warrant  Issues  shall  contain 
as  an  essential  any  statement  that  the  de- 
fendant has  property,  real  or  personal,  within 
the  state  subject  to  levy.  Defendant  is  seek- 
ing to  litigate  by  bis  motion  not  one  of  tbe 
matters  recited  in  the  affidavit  for  attach- 
ment, and  which  may  be  controverted  under 
section  6962,  R.  G.  1005,  but  Is  endeavoring 
to  controvert  an  alleged  fact  brought  Into  the 
case  not  by  the  issuance  of  the  attachment 
alone  but  by  the  levy.  He  is  not,  then,  mov- 
ing to  discharge  tbe  attachment  proper  be- 
cause of  falsity  or  defect  in  the  attach- 
ment proceedings  prior  to  levy,  but  instead  is 
litigating  the  legality  of  the  levy.  Jurisdic- 
tion depends  upon  a  levy  upon  defendant's 
property,  and  in  a  sense  the  motion  thus  goes 
to  Jurisdiction  of  subject-matter. 

Research  discloses  a  division  of  the  author- 
ities upon  this  particular  question.  The  gen- 
eral rule  is  thus  stated  in  4  Gyc  775:  "If 
seizure  of  property  which  he  does  not  own 
can  do  an  attachment  defendant  no  possible 
injury,  it  naturally  follows  that  courts  have 
refused  to  allow  defendant  to  move  to  quash 
on  the  ground  that  he  has  no  interest  in  the 
attached  property;  but,  although  the  reason 
applies  with  equal  force  to  foreign  attach- 
ments, a  nonresident  defendant  has  been 
allowed  to  show  lack  of  interest  in  the  at- 
tached property  to  oust  tbe  court  of  Jurisdic- 
tion"—citing  Schlater  v.  Broaddus,  3  Mart 
N.  S.  (La.)  321;  Harris  v.  Taylor,  3  Sneed 
(Tenn.)  636,  67  Am.  Dec.  576.  And  this  state- 
ment in  the  text  has  been  taken  as  the  au- 
thor's opinion  in  the  more  recent  case  of  Gro- 
cery Go.  V.  Canadian  Co.,  72  S.  G.  450,  62 
S.  E.  191,  2  L.  R.  A.  (N.  S.)  79,  110  Am.  St 
Rep.  627,  5  Ann.  Gas.  261,  vacating  an  at- 
tachment on  the  ground  here  urged.  We  do 
not  however,  understand  tbe  author  as  an- 
nouncing such  a  rule.  One  of  tbe  best  con- 
sidered cases  on  the  subject  is  that  of  Ex- 
change Bank  v.  Qement  109  Ala.  270,  19 
South.  814,  on  all  fours  in  facts  and  procedure 
with  ours,  denying  a  defendant  such  relief. 
See,  also,  the  recent  case  of  Eneeland  v. 
Welgley,  76  Neb.  276,  107  N.  W.  574,  follow- 
ing the  earlier  case  of  Darnell  v.  Mack,  46 
Neb.  740,  65  N.  W.  805,  and  modifying  Welch 
V.  Ayres,  43  Neb.  326,  61  N.  W^ 
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tag  McCord  V.  Bowen,  61  Neb.  247,  70  N.  W. 
950;  Cooper  t.  Reynolds,  10  Wall.  308,  19 
L.  Ed.  931;  and  Pennoyer  r.  Neff,  95  U.  S. 
714,  24  L.  Ed.  565.  See  Kelly  v.  Baker,  20 
App.  lAv.  217,  49  N.  X.  Supp.  973 ;  Vogleman 
V.  Lewit,  48  Misc.  Rep.  625,  96  N.  T.  Supp. 
207;  Mitchell  v.  Skinner,  17  Kan.  563;  liang- 
dun  V.  Conklin,  10  Ohio  St  439;  Drake  on 
Attachments,  f  418;  Cent  Dig.  title  "Attach- 
ment," §  bOO;  and  Dec.  Dig.  under  "Attadi- 
meut,"  S  235.  As  Is  said  in  Wise  v.  Fergu- 
son (Tex.  av.  App.)  138  S.  W.  816-819:  "It 
win  be  time  enough  to  determine  their  (third 
parties)  rights,  It  any,  when  the  court's  power 
to  do  so  is  properly  invoked."  In  short,  if 
defendant  is  not  the  owner,  and  has  no  inter- 
est in  this  property  attached,  the  Jurisdiction 
of  the  court  being  limited  to  declaring  a 
lien  thereon  and  the  disposal  of  such  proper- 
ty thereunder,  it  being  without  power  to  ren- 
der a  pei'sonal  Judgment  against  a  nonresi- 
dent not  personally  served,  and  not  volunta- 
rily appearing,  he  can  remain  without  the  Ju- 
risdiction of  the  court  uninjured  in  property, 
as  no  property  of  bis  is  taken,  and  as  no 
valid  personal  Judgment  can  be  rendered 
against  him.  It  is  not  for  him  to  attempt  to 
so  protect  the  property  of  others  not  being 
proceeded  against,  and  who  will  not  be  bound 
by  the  Judgment  in  rem  entered  upon  the 
basis  of  defendant's  ownership  thereof.  Be- 
sides, it  is  unsatisfactory  and  uncertain  at 
best  to  attempt  to  try  title  to  real  property 
upon  affidavits,  and,  were  it  permissible,  sufiB- 
cient  doubt  as  to  ownership  exists  on  the 
record  made  to  warrant  that  question  being 
determined  upon  a  fuller  hearing  than  is  pos- 
sible upon  a  hearing  upon  ex  parte  affidavits. 
Western  Co.  v.  Alleman,  81  Kan.  543,  106 
Pac.  460,  27  L.  R.  A.  (N.  S.)  620,  135  Am.  St. 
Rep.  398.  And  such  is  held  in  a  simUar  case 
in  Rhine  v.  Logwood,  10  La.  Ann.  585,  a  Ju- 
risdiction where  want  of  ownership  is  ground 
for  vacation  of  the  attachment  and  dismissal 
of  suit  where  Jurisdiction  depends  thereon. 

The  motion  should  have  been  denied.  It  is 
therefore  ordered  that  the  district  court  of 
McLean  county  vacate  its  order  dismissing 
the  attachment  and  the  action,  and  that 
plalntitr  recover  Judgment  against  defendant 
for  the  costs  and  disbursements  on  this  ap- 
peal. 

Case  remanded  for  further  proceedings. 

BRUCS,  J.  (specially  concurring).  I  con- 
cur in  the  result  of  the  above  opinion,  but 
do  not  wish  to  express  an  opinion  on  all  of 
the  questions  involved  and  discussed.  I  have 
no  doubt  that  as  a  general  proposition  "a  de- 
fendant in  an  attachment  case  cannot  set 
up  title  in  a  stranger  to  defeat  the  attach- 
ment levy  as  on  Ms  property."  I  am  in 
doubt,  however,  whether  such  a  rule  applies 
where  the  defendant  holds  such  property,  or 
claims  to  hold  such  property,  as  a  trustee  for 
another.    The  reason  I  concur  in  the  opinion 


Is  that  the  question  of  the  ownership  is  one 
of  the  main  issues  presented  by  the  complaint 
and  I  do  not  believe  that  such  issue  should 
be  allowed  to  be  tried  on  affidavits  and  <m  a 
motion  to  quash  the  attachment 


DUFFY  V.  EGELAND  et  aL 

(Supreme   Court  of   North   Dakota.     June  6, 

1913.    Rehearing  Denied  Oct  13, 

1913.) 

(8ylUihu»  by  the  Court.) 

1.  SPEOIPIO  PeBFOBUAHCE  (g  121*)— CONTBACT 

FOB  Salk  of  Land — Evidence  or  Default 

—Sufficiency. 

Defendant  B.  sold  certain  land  to  plaintiff 
on  the  crop-contract  plan.  Plaintiff  assigned 
his  contract  to  the  defendant  bank  as  security 
for  a  $500  loan.  I)efendaDt  B.  sold  the  land  to 
defendant  E.  Bubject  to  tile  said  contract  E. 
served  notice  of  forfeiture  for  failure  to  deliver 
one-half  of  the  crops  and  to  pay  the  taxes  ac- 
cording to  said  contract.  Plaintiff  brings  this 
action  for  specific  performance,  alleging  Siat  he 
has  paid  both  the  bank  and  defendant  E.  all 
that  he  owes  them.    Held: 

(1)  That  an  examination  of  the  evidence 
ahowE  that  certain  credits  due  to  plaintiff  from 
defendant  B.  were  applied  by  agreement  of  par- 
ties upon  other  indebtedness,  and  that  plaintiff 
has  paid  upon  this  contract  only  the  sum  of 
$00.09.  Further  found  that  he  had  failed  to  de- 
liver any  part  of  the  crop  of  1908,  and  had 
failed  to  pay  the  1907  and  1908  taxes  upon  the 
land.  Under  those  cir^mstances  he  was  in  de- 
fault 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §{  387-395;  Dec.  Dig.  f 
121.*] 

2.  Vendob  and  Pubchaseb  (|  95*)— Contract 
TO  Sell  Land— Waiveb  of  DEFAtn.T— Can- 

CELUATION. 

Defendant  B.  had  repeatedly  urged  plain- 
tlff_  to  deliver  the  half  of  said  crop,  bat  the 
plaintiff  bad  through  promises  and  excuses 
managed  to  delay  the  actual  delivery  of  the 
grain  until  the  following,  spring,  at  which  time 
notice  of  cancellation  of  the  contract  was  serv- 
ed. After  the  service  of  said  notice  plaintiff  did 
nothing  to  relieve  the  default  for  30  days,  or  at 
all,  and  has  never  deposited  any  sum  whatsror 
to  cover  said  indebtedness.  Held,  that  under 
the  circumstances  of  this  case,  defendants  hare 
not,  as  a  matter  of  law,  waived  their  right  to 
cancel  the  contract. 

[EM.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  155 ;   Dec.  Dig.  |  95.*] 

Appeal  from  District  Court,  Rolette  Coun- 
ty;  Cowan,  Judge. 

Action  by  Joseph  Duffy  against  A.  Egeland 
and  others.  From  a  Judgment  for  defend- 
ants, plaintlft  appeals.    Affirmed. 

M.  A.  Hildreth,  of  Fargo,  for  appellant 
H.  B.  Plymat  of  Rolla,  and  F.  T.  Cuthbert 
and  A.  R.  Smytbe,  both  of  Devils  Lake,  for 
respondents. 

BURKE,  J.  On  the  23d  day  of  Febmarj-, 
1904,  Charles  BalUnger,  one  of  the  defendants, 
was  the  owner  of  a  quarter  section  of  laud 
situated  in  Rolette  county,  N.  D.,  and  upon 
that  date  he  entered  into  what  is  known  as 
a  crop  contract  for  the  sale  thereof  to  the 
plaintlft  Duffy  for  the  sum  of  $3,000.    This 
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contract  provided,  among  other  things,  that 
Duffy  was  to  pay  the  purcliase  price  by  de- 
livering one-half  of  all  the  grain  and  hay 
to  be  grown  on  said  premises  in  each  and 
every  year  thereafter  during  the  continuance 
of  the  contract,  free  from  expense  to  the  first 
party.  It  was  further  agreed  that  said  Duffy 
would  pay  all  the  taxes  leried  or  assessed  on 
the  said  premises  before  the  same  became  de- 
linquent Upon  the  full  payment  of  the  said 
$3,000  being  made,  the  said  Ballinger  agreed 
to  convey  the  premises  by  good  and  sufficient 
deed  of  warranty.  This  contract  was  later 
modified  in  the  following  particular:  A  mort- 
gage of  $2,000  was  placed  upon  the  land  of 
Ballinger,  and  it  was  agreed  that  when  Duffy 
bad  paid  $1,000  upon  the  purchase  price,  as 
well  as  the  taxes  and  interest,  said  Ballinger 
would  deliver  a  deed  subject  to  the  $2,000 
mortgage.  Ballinger  concedes  that  Duffy 
had  paid  all  of  the  interest  upon  the  leind 
and  $100  upon  the  purchase  price  at  the  time 
of  the  service  of  the  notice  of  cancellation 
of  the  contract,  which  will  be  hereinafter 
discussed.  Duffy,  on  the  other  hand,  con- 
tends that  he  has  paid  the  entire  amount  of 
the  purchase  price;  but  we  think,  after  a 
fnll  examination  of  the  record,  tliat  the  proof 
does  not  substantiate  this  claim.  In  fact, 
we  are  agreed  that  the  testimony  of  Mr.  Ege- 
land  must  be  accepted  as  true,  and  that  in 
the  spring  of  1909  Mr.  Duffy  had  reduced  the 
original  indebtedness  slightly  less  than  $100. 
Under  this  view  of  the  evidence  we  find  tliat 
Mr.  Dufiy  bad  failed  to  deliver  one-half  of 
the  crops  raised  for  the  years  1906, 1907,  and 
1908.  It  is  also  undisputed  that  he  had  fail- 
ed to  pay  the  taxes  for  the  year  1908.  In 
addition  to  those  defaults,  Duffy  had  hypoth- 
ecated his  contract  with  the  First  National 
Bank  of  Bisbee  to  secure  the  payment  of  $500 
borrowed  money.  The  defendant  Egeland 
purchased  the  land  of  Ballinger  In  the  spring 
of  1909,  thereby  succeeding  to  all  interest  in 
the  contract  On  April  19th  Egeland  caused 
notice  of  forfeiture  of  the  contract  to  be 
served  upon  Duffy,  alleging  therein  that  de- 
fault existed  upon  the  part  of  said  Duffy  in 
that  he  had  failed  to  deliver  one-halt  of  the 
crop  grown  upon  the  land  in  the  year  190S, 
and  that  be  had  failed  to  pay  the  taxes  for 
said  year,  and  that  be  had  failed  to  pay  the 
said  purchase  price  in  any  other  manner. 
This  notice  of  cancellation  was  drawn  and 
served  under  sections  7494-7497,  R.  C.  1905, 
which  sections  have  supplanted  the  common- 
law  procedure  upon  this  question. 

Section  7495  reads:  "Whenever  any  default 
iihali  have  been  made  In  the  terms  or  condi- 
tions of  any  such  instrument  hereinafter 
made,  and  the  owner  or  vendor  shall  desire 
to  cancel  or  terminate  the  same  shall,  within 
a  reasonable  time  after  such  default,  cause  a 
written  notice  to  be  served  upon  the  vendee 
or  purcliaser,  or  his  assigns,  stating  that 
siKh  default  occurred,  and  that  said  contract 
will  be  canceled  or  terminated,  and  shall  re- 


cite In  said  notice  the  time  when  said  can- 
cellation or  termination  shall  take  effect, 
which  shall  not  be  less  than  thirty  days  after 
the  service  of  such  notice." 

Section  7497  reads:  "Such  vendee  or  pur- 
chaser, or  his  assigns,  shall  have  thirty  days 
after  the  service  of  such  notice  upon  hitn  in 
which  to  perform  the  conditions  or  comply 
with  the  provisions  upon  which  the  default 
shall  have  occurred ;  and  upon  such  perform- 
ance, and  upon  making  such  payment,  to- 
gether with  the  costs  of  service  of  such  no- 
tice, such  contract  or  other  instrument  shall 
be  reinstated  and  shall  remain  in  force  and 
effect  the  same  as  if  no  default  had  occurred 
therein.    •    •    *" 

Upon  the  service  of  this  notice  of  cancel- 
lation Duffy  made  no  effort  to  relieve  himself 
of  any  default,  but  on  the  contrary  instituted 
this  action  against  Ballinger,  Egeland,  and 
the  First  National  Bank  of  Bisbee  for  specif- 
ic performance,  and  In  his  complaint  alleges 
that  he  has  paid  Ballinger  in  full  down  to  the 
amount  of  the  mortgage  to  be  assumed,  and 
that  he  owes  the  Bank  of  Bisbee  notiiing, 
but  he  also  asks  that  an  accounting  be  had  be- 
tween himself  and  the  defendants,  and  alleges 
that  he  is  ready,  willing,  and  able  to  pay  any 
sum  found  to  be  due  upon  said  contract,  and 
that  he  is  likewise  willing  and  able  to  pay 
any  amount  tliat  may  be  found  due  to  the 
said  bank  upon  such  accounting,  and  prays 
that  a  deed  be  issued  to  him  by  said  Egeland. 
The  defendants  Egeland  and  the  bank  answer, 
alleging  that  Duffy  had  paid  the  bank  the 
sum  of  $22.65  only  upon  his  $500  indebted- 
ness, and  that  he  had  paid  but  the  sum  of 
$99.09  besides  interest  upon  the  said  contract. 
They  further  deny  that  he  is  able  to  pay  the 
balance  due,  but  allege  that  there  are  many 
judgments  outstanding  against  him  on  record 
unpaid.  They  further  allege  that  they  were 
wUling  to  accept  the  amount  due  upon  the 
contract  and  issue  a  deed  to  Duffy  when  he 
should  pay  the  same.  This  latter  offer  was 
made  orally  in  this  court  upon  the  argument 
of  this  case.  The  trial  court  found' in  favor 
of  the  defendants  on  all  of  the  issues,  held 
that  the  contract  bad  been  canceled  accord- 
ing to  law,  and  decreed  that  titie  be  quieted 
in  Egeland.  Appellants  demand  a  trial  de 
novo  in    this  court 

[1]  1.  The  first  question  presented  is 
whether  or  not  Duffy  was  In  default  at  the 
time  of  the  service  upon  him  of  the  notice  of  ' 
cancellation.  It  is  his  contention  that  cer- 
tain threshing  done  for  Ballinger  should 
have  been  credited  upon  this  contract,  and 
that  if  such  credits  had  been  entered  the 
purchase  price  would  be  paid  in  full.  Upon 
this  point  the  evidence  is  much  too  volumi- 
nous to  tte  set  up  here,  but  upon  an  examina- 
tion of  the  whole  record  we  are  convinced 
that  the  facts  are  as  follows:  Ballinger  was 
running  a  general  store  and  machinery  busi- 
ness, and  Duffy  traded  with  him.  A  store 
bill  and  machinery  bill  incurr 
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has  never  been  paid,  unless  by  the  threshing 
bill  which  Duffy  now  seeks  to  credit  upon 
the  land  contract  Balllnger  testifies  positlTe- 
ly  that  the  threshing  bill  was  to  be  credited 
upon  the  store  and  machinery  accounts,  and 
that  Mr.  Duffy  agreed  that  such  application 
should  be  made.  Duffy's  testimony  does  not 
appeal  to  us  as  being  probable.  There  seems 
no  reason  why  Balllnger  should  apply  the 
threshing  accounts  upon  this  land  contract, 
which  was  amply  secured,  and  carry  Duffy 
upon  the  store  and  machinery  accounts, 
which  were  entirely  Insecure.  A  perusal  of 
Duffy's  examination  tends  further  to  con- 
vince us  that  Ballinger's  version  Is  the  true 
one.  We  thus  conclude  that,  at  the  time  the 
contract  was  attempted  to  be  canceled,  Duffy 
had  not  paid  more  than  $100  of  the  $3,000 
Indebtedness.  In  addition  to  this  it  is  agreed 
that  he  raised  a  crop  of  macaroni  wheat 
upon  the  land  during  the  year  1908,  which  he 
failed  to  divide  and  deliver  to  Balllnger.  He 
also  had  failed  to  pay  the  1907  and  1008  tax- 
es upon  the  land.  Under  those  circumstances 
there  Is  no  doubt  that  he  was  in  default, 
and  that  Balllnger  or  his  successor  Kgeland 
had  the  right  to  cancel  the  contract,  unless 
such  right  had  been  expressly  waived. 

[2]  2.  The  appellant  contends  that  this  de- 
fault had  been  waived  because  the  notice  of 
cancellation  was  not  served  until  April  19th, 
at  which  time  he  had  prepared  the  land  for 
crop,  and  had  seeded  30  acres  thereof.  We 
are  dted  to  the  cases  of  Fargusson  v.  Tal- 
cott,  7  N.  D.  183,  73  N.  W.  207,  and  Annls  v. 
Bumham,  15  N.  D.  677,  108  N.  W.  549.  An 
examination  of  those  two  cases  shows  the 
facts  to  be  a  great  deal  different  than  the 
facts  In  the  case  at  bar.  In  the  Fargusson 
Case  the  court  finds  that  the  service  of  the 
notice  of  cancellation  was  the  first  indication 
on  the  part  of  the  vendor  that  he  would  in- 
sist strictly  upon  his  rights.  The  defendants 
bad  requested  an  extension  of  time  of  one 
year  on  the  contract,  and  the  plaintiff  had 
put  them  off  without  any  definite  answer. 
During  this  time  the  defendant  had  acted 
upon   the    assumption   that   this   ezt^udon 


would  be  granted  to  him,  and  had  expended 
time  and  money  upon  the  place.  This  court 
said  that  under  such  circumstances  the  de- 
fendant had  a  right  to  infer  that  the  exten- 
sion had  been  granted.  In  the  Annls  Case 
this  court  said:  "No  fixed  rule  can  be  laid 
down  as  to  the  time  in  which  a  person  must 
rescind.  What  may  be  a  prompt  rescission 
in  one  case  would  not  be  so  under  the  facts 
of  another  case."  Other  facts  are  given  in 
the  Annls  Case  which  clearly  distinguish  it 
from  this.  In  the  case  at  bar  it  appears  that 
Balllnger  was  all  the  time  insisting  that  be 
be  given  one-half  of  the  1008  crop,  and  that 
he  would  cancel  the  contract  if  it  were  not 
forthcoming.  This  is  not  denied  by  Duffy, 
and  is  an  accepted  fact  in  the  case.  It  is 
contended  that  Duffy  kept  putting  Egeland 
off  with  promises  to  deliver  the  grain  from 
time  to  time,  thus  staying  the  service  of  the 
notice.  Where  the  conduct  of  the  vendor  is 
such  as  this  it  would  be  preposterous  to  bold 
that  as  a  matter  of  law  he  had  waived  his 
right  to  canceL  On  this  ground  alone  we 
must  hold  the  cancellation  proper. 

In  addition  to  this  we  have  the  question 
of  the  taxes  which  Duffy  agreed  to  pay,  but 
which  he  neglected.  The  taxes  for  1908  be- 
came delinquent  on  March  1,  1909,  and  were 
paid  by  Egeland  in  April  shortly  before  the 
notice  of  cancellation.  Duffy  did  not  at- 
tempt to  excuse  this  default  either,  and  at 
the  end  of  30  days  his  right  to  do  so  bad 
been  foreclosed.  We  need  not  therefore  pass 
upon  the  Interesting  question  as  to  whether 
he  could  compel  specific  performance  until  be 
had  redeemed  his  contract  from  the  bank, 
and  the  other  interesting  question  whether 
he  could  compel  spedflc  performance  without 
having  tendered  the  amount  which  we  hare 
found  to  be  due  upon  the  contract 

It  Is  our  conclnsion  that  Duffy  was  In  no 
shape  to  enforce  this  action,  and  that  under 
all  of  the  facts  of  the  case  the  holding  of  the 
trial  court  that  his  rights  under  the  contract 
had  been  duly  and  legally  forfeited  was  oo^ 
rect,  and  the  Judgment  is  in  all  things  af- 
firmed. 
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OAI.BBAITH  -V.  McDonald. 

(Sapiem*  Cknut  «<  Minnwota.    Oct  24,  1913.) 
(SylUbm  hf  tiU  Court.) 

1.  COBPOBATIONS  (|  90*)— SaUC  Of  STOCK— AO- 
TIOH  OH  PUBOHAaB-PUCI  NOXB— DlTBNaK. 

In  a  suit  on  a  promissory  note,  given  and 
accepted  in  payment  of  one  share  of  stock  in 
the  payee  corporation,  a  defense  is  not  made 
oat  merely  ^  *  ^ea  and  proof  that  no  share 
certificate  bad  been  delivered  or  tendered  to  the 
pnrchaser  of  tbe  share. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  f i  246,  38a-419 ;    Dec  Dig.  |  90.*] 

2.  CoBPOBATtoNB  (I  90»)— Sam:  of  Stock— Ac- 
tion ON  Pubohajbb-Pbicb  Not^-Dei«ns»— 
SuBSBQiniHT  Bankxuftot. 

Subsequent  banlcmptcy  of  the  corporation 
does  not  establish  failure  of  consideration  of 
the  note  so  given. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  246,  88S-419;  Dec.  Dig.  i  90.*] 

Brown,  O.  J.,  dissenting. 

Appeal  from  District  Court,  Washington 
County;   P.  H.  Stolberg,  Judge. 

Action  by  J.  P.  Galbraith,  as  trustee, 
against  P.  F.  McDonald.  Judgment  for  plaln- 
tUf,  and  defendant  appeals.    Affirmed.         , 

J.  G.  Netbaw»y,  of  Stillwater,  for  appel- 
lant Wilson  &  Tboreen,  of  StlUwater,  for 
respondent 

HOi;T,  J.  The  only  question  presented  by 
the  appeal  1b  tbe  right  to  recover  upon  a 
promissory  note  given  to  a  corporation  for  a 
^bare  of  its  stock,  when  the  only  defense  is 
a  failure  to  deliver  or  tender  a  share  certif- 
icate. The  record  discloses  that  tbe  first 
meeting  of  the  stockholders  of  the  Washing- 
ton County  Co-operative  Company,  a  corpo- 
ration, was  held  in  March,  1909.  The  cor- 
poration was  organized  to  carry  on  a  mer- 
cantile business  at  Stillwater.  To  promote 
the  business  the  plan  was  to  obtain  patrons 
for  the  store  by  inducing  farmers  and  others 
who  lived  within  trading  distance  to  become 
shareholders  in  the  corporation.  The  defend- 
ant alleges  that  be  was  solicited  to  subscribe 
by  a  duly  authorized  representative  of  the 
corporation,  and  pnrsnant  to  such  solicita- 
tion, he  on  June  24,  1909,  bought  one  share 
and  gave  in  payment  the  note  in  suit  The 
note  was  subsequently  pledged,  but  is  now  in 
the  bands  of  tbe  plaintiff  as  trustee  In  bank- 
ruptcy of  the  corporation.  The  defendant  al- 
leged that  the  note  was  executed  upon  the 
agreement  that  a  share  certificate  should  be 
delivered  concurrently  with  delivery  of  the 
note,  but  no  attempt  was  made  to  prove  such 
a  contract  The  court  found,  upon  the  un- 
contradicted testimony  of  defendant,  that 
he  bought  one  share  of  stock  in  the  cori>ora- 
tlon,  for  which  he  gave  the  note  in  suit  for 
|100,  payable  to  the  order  of  the  corporation 
within  one  year  from  date,  and  at  the  same 
time  he  received  a  receipt  so  stating.  It  was 
also  found  that  no  certlflcate  for  the  share 


so  bought  was  issued  by  tlw  corporat^n  to 
defendant  Judgment  waa  ordered  for  plain- 
tiff.    Defendant  appeals. 

[1]  Plaintiff  contends  that  the  transaction 
between  defendant  and  th^  corporation 
amounted  to  a  subscription  to  a  share  of 
stock,  and  defendant  tMt  it  wa^  a  contract 
of  sale.  There  is  no  statute  prescribing  the 
mode  in  which  a  person  may  become  a  share- 
holder la  a.  corporation.  Previous  to  or- 
ganization, it  is  necessarily  through  subscrip- 
tion to  shares  of  stock  to  be  issued;  after 
Incorporation,  it  may  also  be  by  subscription, 
or  by  purchase  from  the  corporation  direct, 
or  from  other  owners  of  its  stock.  It  might 
well  be  claimed  that  the  transaction  here 
under  consideratian  was  a  subscription.  De- 
fendant alleged  that  his  subscription  was  so- 
licited. He  gave  the  note  and  obtained  the 
receipt,  showing  him  entitled  to  one  shara 
A  jHromlssory  note  embodying  a  statement 
tb«t  stock  of  a  corporation  is  to  be  issued 
to  the  maker  has  been  held  to  be  a  subscrip- 
tion contract  President,  etc.,  of  the  Goshen 
&  Minlslnk  Turnpike  Boad  v.  Hurtin,  9  Johns. 
(N.  Y.)  217,  6  Am.  Dec.  278 ;  W)emple  et  aL 
V.  St  Louis,  J.  &  8.  Ballroad  Company,  120 
III.  106,  11  N.  t.  006.  In  the  latter  case  it 
i^  said:  "The  rule  is,  where  no  formalities 
are  prescribed,  any  agreement  by  wblcih  a 
person  shows  an  intention  to  become  a  share- 
holder upon  the  terms  set  forth  in  the  com- 
pany's charter  is  sujfflclent  to  constitute  a 
contract  of  subscription."  If  a  subscription, 
then  it  is  settled  by  Columbia  Blectric  Co. 
V.  Dixon,  46  Minn.  463,  49  N.  W.  244,  and 
Marson  v.  Delther,  49  Minn.  428,  62  N.  W. 
38,  that  the  fact  that  a  certlflcate  laas  not 
been  delivered  or  tendered  is  no  defense  to 
a  suit  on  the  subscription. 

But,  even  if  defendant  waa  not  a  subscrib- 
er to  tbe  share  of  stock,  we  think  his  tes- 
timony and  the  findings  make  it  clear  that 
as  between  him  and  the  corporation  he  be- 
came a  shareholder  therein  by  the  transac- 
tion. Defendant  claims  he  bought  one  share 
of  stock,  for  which  the  corporation  accepted 
his  note  in  payment  It  was  not  necessary 
that  a  certificate  be  issued.  That  Is  a  mere 
indicia  of  title  to  the  share.  Bandall  Print- 
ing Co.  T.  Sanitas  Mineral  Water  Co.,  120 
Minn.  268,  189  N.  W.  606,  43  L.  R.  A.  (N.  8.) 
706 ;  Marson  v.  Deither,  supra.  The  defend- 
ant did  not  insist  upon  a  certificate  at  the 
time  of  the  transaction;  nothing  was  said, 
as  to  when  it  should  issue.  Having  thus 
left  this  matter  in  abeyance,  he  must  at  least 
make  a  demand  for  it  before  he  can  place 
the  other  party  in  default,  or  else  he  must 
show  that  a  demand  would  have  availed 
nothing.  Plaintiff  is  not  suing  upon  a  con- 
tract of  sale  and  purchase.  If  defendant,  in- 
stead of  giving  Us  note,  bad  paid  cash  and 
obtained  the  receipt  be  did  obtain,  could  he 
possibly  have  any  standing  in  court  to  recover 
back  the  money  so  paid  by  simply  proving 
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that  he  had  ptUd  it  for  a  ahare  of  the  stodc, 
bat  no  certlflcate  had  ever  been  delivered  or 
tendered  to  him?  We  think  not  He  would 
at  least  be  under  the  necessity  of  proving  a 
demand.  He  neither  pleads  nor  proves  any 
demand,  nor  any  excuse  for  falling  so  to  do  in 
this  case.  Text-books  and  decisions  assert 
that  there  is  distinction  to  be  noted  between 
sales  of  corporate  stock  and  snbscriptiona 
thereto.  That  is  undoubtedly  true  in  respect 
to  ezecatory  contracts  of  sale.  But  where 
an  actual  sale  has  been  made,  and  the  title 
to  the  stock  has  passed,  we  fail  to  see  any 
distinction  between  persons  who  are  sub- 
scribers to  stock  and  those  who  have  actually 
bought  it  of  the  corporation.  Both  at  some 
time  become  entitled  to  a  certificate  upon 
demand,  both  are  entitled  to  dividends,  and 
both  must  bear  risks  as  shareholders.  Cases 
like  Clark  v.  Continental  Imp.  Co.,  67  Ind. 
136,  NicfaoUs  V.  Reid,  109  Cal.  630,  42  Pac. 
298,  BarUett  v.  Scott,  65  Neb.  477,  75  N.  W. 
1102,  and  others  wliicfa  might  be  cited,  are 
not  applicable,  because  according  to  the 
terms  of  the  contracts  involved  payment  was 
to  be  jnade  upon  delivery  of  the  certificates. 
Craig  Silver  Co.  v.  Smith, .  163  Mass.  262, 
89  N.  E.  1116,  turned  on  the  point  that  the 
certificates  tendered  were  not  the  ones 
called  for  by  the  contract 

[I]  It  has  been  suggested  that  there  is  a 
failure  of  consideration,  because  it  appears 
that  the  corporation  is  now  bankrupt  Of 
course,  if  the  rights  of  a  shareholder  passed 
to  defendant  by  his  purchase,  there  was  a 
consideration  at  the  time.  The  mere  fact 
that  the  value  of  this  right  may  since  have 
dwindled  away  does  not  constitute  a  de- 
fense to  the  note.  The  cases  of  Clark  v. 
Turner,  73  Oa.  1,  and  Leigh  v.  Chattanooga 
Ry.  Co.,  104  Oa.  IB,  30  S.  E.  381,  are  not 
applicable  for  it  there  appeared  that  no  cer- 
tificate could  be  issued,  because  no  more 
stock  remained.  There  is  no  evidence  to 
support  the  allegations  in  the  answer  that 
the  certificate  cannot  now  be  delivered,  or 
that  the  share  has  now  no  value. 

Order  affirmed. 

BROWN,  O.  3.  I  am  unable  to  concur  in 
the  decision  rendered  in  this  case.  There 
are  two  possible  theories  upon  which  plain- 
tUf  might  prevail,  neither  of  which  in  my 
opinion  is  tenable  under  the  facts  presented 
in  the  record:  (1)  Upon  the  theory  that  the 
promissory  note  is  an  enforceable  obligation, 
notwithstanding  the  fkict  that  the  considera- 
tion therefor,  the  stock  of  the  corporation, 
has  never  been  issued  or  tendered  to  defend- 
ant, and  cannot  now  be  issued,  the  corpora- 
tion being  in  the  hands  of  a  trustee  in  bank- 
ruptcy; and  (2>  under  the  doctrine  of  es- 
toppel in  the  interests  of  creditors.  It  seems 
clear  to  me  that  plaintiff  cannot,  on  the  rec- 
ord before  us,  prevail  upon  either  ground. 

L  The  note  was  given  for  a  certlflcate  of 
stock  in  the  corporation.  No  certlflcate  of 
stock  was  ever  Issued  or  tendered  to  de- 


fendant, and  the  record  is  wholly  silent  upon 
the  question  when  It  was  to  be  issued.  De- 
fendant testified  that  he  agreed  with  an 
agent  of  the  corporation  to  purchase  the 
stock  if  the  company  would  give  him  a  year 
in  which  to  make  payment  The  agent  grant- 
ed the  time,  and  the  execution  of  the  note 
followed.  Nothing  being  said  or  agreed  upon 
as  to  when  the  stock  should  be  issued,  the 
presumption  necessarily  arises  that  it  was 
to  be  issued  when  the  note  became  due  and 
was  paid.  In  this  situation  the  payment  and 
issue  of  the  stock  were  dependent  and  con- 
current acts.  Defendant  could  not  insdst 
upon  a  delivery  of  the  stock  without  pay- 
ment of  the  note,  nor  could  the  corpora- 
tion insist  upon  payment  without  issuing 
and  tendering  the  stock.  Railway  Co.  v. 
Robbins,  23  Minn.  439;  Wood  Harvester 
Co.  V.  Jefferson,  67  Minn.  466,  59  N.  W. 
{332.  The  case  comes  within  the  general  rale 
that  in  all  contracts  to  be  performed  In 
the  future,  in  which  the  acts  .of  the  par- 
ties in  performance  are  dependent  and  con- 
current, neither  can  seek  afllrmative  relief 
without  flrst  tendering  performance  on  bis 
part  38  Cyc.  132,  and  authorities  there  cit- 
ed. That  this  contract  was  executory,  and 
to  be  completed  when  tJie  note  was  paid  and 
stock  issued,  seems  quite  clear.  The  corpora- 
tion, through  the  trustee,  is  seeking  afllrma- 
tive  relief  without  tendering  performance, 
and  tills,  under  the  rule  stated,  cannot  be 
done.  The  plaintiff,  trustee  in  bankruptcy, 
is  In  no  t)etter  position  than  the  corpora- 
tion would  have  been,  had  it  brought  tbe 
action.  Defendant  asks  no  affirmative  re- 
lief; he  pleads  defensive  matters  only.  It 
was  not  incumbent  upon  him  to  demand  the 
stock  in  order  to  render  his  defense  avail- 
able. Affirmative  action  looking  to  the  com- 
pletion of  the  contract  rested  upon  the  corpo- 
ration, for  it  could  not  insist  upon  payment 
without  tendering  the  stock.  Plaintiff  must 
therefore  fall  on  this  theory  of  the  case. 
The  Robbins  and  Jefferson  Cases  above  cited 
are  in  harmony  wltii  the  rule  laid  down  by 
text-writers  and  almost  universally  followed 
by  the  courts.  8  Notes  to  MSnn.  Cases,  1164 ; 
note  by  Judge  Freeman  in  93  Am.  St  R^. 
352,386. 

2.  Nor  can  recovery  be  had  upon  the  doc- 
trine of  estoppel.  The  action  is  brought  by 
the  trustee  in  bankruptcy  of  the  defunct  cor- 
poration, and  in  the  interests  of  creditors 
of  the  concern.  The  record  presents  no  case 
of  estoppel.  It  is  wholly  silent  upon  the 
question  whether  the  defendant  was  ever 
recorded  in  the  books  of  the  corporation  as 
a  stockholder  or  a  subscriber  for  stock.  Nor 
does  it  appear  that  defendant  ever  in  any 
way  participated  in  the  affairs  of  the  com- 
pany, or  that  the  creditors  dealt  with  the 
company  in  reliance  upon  his  supposed  con- 
nection therewith.  Defendant,  by  the  trans- 
action of  purcliase,  did  not  at  tliat  time  I>e- 
come  a  stockholder  as  a  matter  of  law.  The 
contract  bdng  executory,  no  rights  or  llabll- 
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Itles  arose  nntll  the  note  was  paid  or  tbe 
stock  Issued.  Railway  Co.  v.  Bobbins  and 
Harvester  Works  v.  Jefferson,  snpra.  The 
corporation  was  a  going  concern  at  the  time 
of  the  transaction,  and  tbe  rales  of  law 
applicable  to  sabscrlptlon  contracts,  made 
to  aid  In  the  formation  of  tbe  corporation, 
do  not  apply.    93  Am.  St  Bep.  S62,  880. 


FOSTER  y.  BERG  et  aL 
(Supreme  Court  of  Minnesota.    Oct  17,  1913.) 

(Spttabut  by  the  Court.) 

1.  Taxation  (K  «30,  734*)— DsuuQtritNT  Tax 
List  —  Publication  —  Rmolution    Dksiq- 

HATING  PAFK»— FAILUia  TO  FlUB. 

Section  908,  B.  U  1905,  intends  that  the 
certified  copy  of  the  resolution  designating  the 
newspaper  for  the  publication  of  the  delinquent 
list  in  a  tax  proceeding  shall  be  filed  with  the 
derk  prior  to  the  first  publication.  The  failure 
so  to  file  is  Jnrsidictional,  and  without  such  fil- 
ing the  judgment  is  invalid. 

fBd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1283-1285, 1408, 1470-1473;  Dec. 
Dig.  II  ©0,  734.*] 

2.  Taxaron  (I  688*)— DxuHQXTBNT  Tax  lasr 
— pubuoation— res0i.vti0n  dkbionaiina 
Pafxb— Failube  to  Fllb. 

Section  914,  R,  L.  1906,  which  provides 
that  jurisdiction  shall  not  be  affected  by  certam 
irregularities,  errors,  and  mistakes,  nor  by  a 
mistake  in  designatng  the  newspaper,  does  not 
cure  the  jurismctional  defect  arising  irom  a 
failure  to  file  the  certfied  copy  prior  to  the  first 
publication. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  1 1890 ;  Dec.  Dig.  {  688.*] 

Appeal  from  District  Oonrt,  Morrison 
County;  C.  A.  Nye,  Jndge. 

Action  by  WUllam  C.  Foster  against  Au- 
gust Berg  and  others.  From  an  order  de- 
nying new  trial,  plaintiff  appeals.    Affirmed. 

William  O.  White,  of  St  Paul,  for  appel- 
lant A.  H.  Vernon,  of  Ldttle  Falls,  for  re- 
siwndents. 

DIBELL,  O.  The  plalnttft,  the  holder  of 
a  -tax  certificate,  brought  this  action  under 
B.  L.  1905,  I  972,  to  quiet  OOe.  The  court 
found  that  the  plaintiff's  tax  title  was  In- 
valid, tliat  the  defendant  was  the  owner  In 
fee,  and  it  gave  the  plaintiff  a  lien  pursuant 
to  the  provisions  of  said  section.  The  plain- 
tiff appeals  from  an  order  denying  his  mo- 
tion for  a  new  trial.  The  validity  of  his  tax 
title  Is  the  only  question. 

[1]  1.  Section  908,  B.  U  1905,  requires  a 
certified  copy  of  the  resolution  designating 
the  newspaper  for  the  publication  of  the  de- 
linquent list  to  be  filed  with  the  clerk  of  the 
district  court  It  has  always  been  held  that 
the  designation  of  the  newspaper  Is  a  Jurls- 
dlctional  requirement.  Eastman  T.  Idnn,  26 
Minn.  215,  2  N.  W.  693.  In  Merrlman  v. 
Knight,  43  Minn.  493,  45  M.  W.  1098,  where 
a  resolution  was  adopted,  but  a  certified  copy 
was  not  filed.  It  was  said  that  the  filing  was 


a  prerequisite  to  the  publication  of  the  list. 
In  State  v.  Crosley  Park  Land  Co.,  63  Minn. 
205,  66  N.  W.  268,  and  in  Foster  v.  Brick, 
141  N.  W.  101,  the  latter  case  Involving  the 
filing  of  tbe  same  certified  copy  as  is  here 
involved,  it  was  assumed  that  the  certified 
copy  should  be  filed  prior  to  the  publication 
of  the  delinquent  list 

In  the  case  before  us  the  resolution  was 
adopted  at  the  January,  1908,  meeting  of  the 
county  board.  The  delinquent  list  was  pub- 
lished on  February  14th  and  February  2l8t 
The  certified  copy  was  filed  on  February 
25th.  Judgment  was  entered  on  March  13th. 
The  precise  question  now  presented  has  nev- 
er been  decided.  We  now  hold  that  the  stat- 
ute intends  the  filing  of  the  certified  copy 
prior  to  the  first  publication  of  the  delin- 
quent list,  that  such  filing  is  jurisdictional, 
and  that  without  such  filing  there  is  no  val- 
id judgment. 

[2]  2.  Section  914,  R.  L.  1905,  provides 
that  jurisdiction  shall  not  be  affected  by 
certain  irregalaritlee,  mistakes,  and  errors, 
nor  by  any  mistake  "in  the  designation  of 
the  newspaper  wherein  such  list  is  publish- 
ed." This  statute  renders  certain  irregulari- 
ties, errors,  and  mistakes  harmless;  but  it 
does  not  cure  jurisdictional  defects.  Foster 
V.  Gage,  117  Minn.  499,  136  N.  W.  299.  It 
does  not  give  validity  to  the  plaintiff's  tax 
title. 

Order  affirmed. 


FIRST  STATE  BANK  OF  MOUNTAIN 

IiAKE  V.  C.  E.  STEVENS 

LAND   CO.   et  aL 

(Supreme  Court  of  Minnesota.    Oct  24,  1913.) 

(SvUtttut  iv  the  Court.) 

1.  Appeai.   ANn    Ebbob   (|    1223*)— Cokmon- 
Law    Bond  —  Valimtt  —  SumcixNCT    of 

CONSIDEBATION. 

A  party  taking  an  appeal  from  an  order 
may,  by  agreement  of  the  parties,  give  a  com- 
mon-law bond  to  pay  all  Judgments  which  may 
be  rendered  against  the  appellant  in  the  action. 
Under  the  findings  of  the  trial  court  the  bond 
in  this  case  is  a  common-law  bond.  Sueh  a 
bond  must  be  supported  by  a  valid  considera- 
tion. An  agreement  to  stay  proceedings  and 
forbear  entering  judgment  is  a  sufficient  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  4724-4726;  Dec.  Dig.  { 
1223.*] 

2.  Appeal   and    Ebbob    (g   1246*)— Cokvon- 
Law    Bond  —  Action  —  Sutticixnot  —  Bv- 

IDENOK. 

The  evidence  in  this  case  sustains  tbe  find- 
ing of  tbe  court  that  such  an  agreement  was 
made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4807,  4808;  Dec.  Dig.  f 
1246.*] 

3.  Pleadinq  (S  127*)— ADiassiON  in  Answxb 
— Construction  and  Effect. 

An  admission  in  an  answer  that  the  de- 
fendant executed  a  bond  sued  on  in  the  form 
and   manner  set  out  In  the  complaint  carries 
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with  it  an  admisrion  of  all  that  ia  eaaential  to 
a  valid  execution  of  the  bond,  with  the  terms 
contained  therein.  Including  the  full  authority 
of  the  agents  by  whom  it  was  executed. 

[Ed.    Note.— For  other  cases,   see    Pleading, 
Cent.  Diff.  Ii  264-268;  Dec.  Die  i  127.t] 
4.  JuDOVBNT  ((  874*)— Patmeitp— What  Con- 

STITUTKS— PATiaRT  TO   ATTOBITBT. 

The  evidence  sustains  the  finding  of  the 
trial  court  as  to  the  amount  remaining  due  on 
the  judgment  which  the  bond  was  given  to  se- 
cure. The  judgment  debtor  claimed  ttiat  an  ad- 
ditional payment  had  been  made  by  it  to  its 
former  attorney  of  record  in  the  case.  There 
was  no  evidence  that  he  was  authorized  to  re- 
ceive payment  in  behalf  of  the  judgment  credi- 
tor, and  the  question  of  payment  to  him  was 
accordingly  immaterial  to  the  issues  of  this 
case. 

[Ed.  Note.— For  other  cases,  see  Jodgment, 
Cent.  Dig.  i{  164S,  1644;   Dec.  Dig.  |  874.*] 

Appeal  from  District  Court;  Cottonwood 
Coanty;  P.  B.  Brown  and  L.  S.  Nelson, 
Judges. 

Action  by  the  First  State  Bank  of  Mann- 
tain  Lake  against  the  C.  E.  Stevens  Land 
Company  and  the  Title  Guaranty  &  Surety 
Company.  From  a  Judgment  for  plalntifF, 
the  defendant  Surety  Company  appeals. 
Affirmed. 

See,  also,  119  Minn.  209,  1S7  N.  W.  UOl, 
4S  L.  B.  A.  (N.  S.)  1040. 

James  E.  Markham  and  Benjamin  Calmen- 
son,  both  of  St  Paul,  for  appellant.  Wilson 
Borst  and  J.  O.  Bedding,  both  of  Windom, 
for  respondent 

HALLAM,  J.  This  Is  an  action  on  a  bond 
given  on  an  appeal  to  tills  court  In  1904 
one  Hlebert  brought  action  against  the  de- 
fendant C.  B.  Stevens  Land  Company.  The 
court  decided  that  Hlebert  was  entitled  to 
a  money  Judgment  The  land  company  moved 
for  a  new  trlaL  This  motion  was  denied.  A 
notice  of  appeal  from  this  order  was  served. 
On  the  same  day  this  bond  was  given,  with 
the  defendant  Title  Guaranty  &  Surety  Com- 
pany as  surety.  The  bond  contained  the  con- 
ditions required  by  statute  in  a  supersedeas 
bond  given  on  appeal  from  an  order,  and  In 
addition  thereto  it  contained  a  condition  not 
required  by  statute  to  satisfy  "all  Judg- 
ments" which  may  be  rendered  against  the 
appellant  in  said  action.  The  order  appealed 
from  was  affirmed  by  stipulation  of  the  par- 
ties, and  Judgment  for  plaintiff  was  entered 
In  the  district  court  for  $5,898.65.  The  land 
company  paid  a  part  only  of  this  Judgment 
This  plaintiff  Is  the  assignee  of  Hlebert 
This  action  is  brought  to  recover  the  balance 
due  on  this  Judgment,  and  Is  predicated  en- 
tirely on  the  condition  of  the  bond  to  pay 
"all  Judgments" ;  that  is,  on  the  provision  In 
the  bond  which  the  statute  did  not  require. 
It  is  not  claimed  that  the  bond  has  any  force 
as  a  statutory  supersedeas  bond;  but  It  Is 
claimed  that  It  Is  effective  as  a  common-law 
bond. 

[1]  1.  This  case  was  before  this  court  on 
a  former  appeal.  119  MJnn.  209,  137  N.  W. 


11(0,  43  I..  B.  A.  (N.  S.)  1040.  It  was  tbere 
held  that  It  Is  competent  for  parties  on  tak- 
ing or  contemplating  an  appeal  to  e^iter  Into 
a  common-law  bond,  and  that  a  bond  given 
as  a  common-law  bond.  If  glwa  for  a  vaUd 
consideration,  la  binding  and  enforceable  ac- 
cording to  its  terms.  See,  also,  Johnson  ▼. 
Dun,  76  Mln?.  633,  78  N.  W.  98.  On  the  sec- 
ond trial  the  court  gave  Judgment  for  plain- 
tiff and  against  both  defendants  for  the 
balance  remaining  due,  and  defendant  bond 
company  appeals. 

It  Is  contended  thiit  under  tbe  t&cts  found 
by  the  trial  court  this  bond  must  be  regarded 
as  a  statutory  bond,  and  not  as  a  common- 
law  bond.  We  cannot  so  bold.  The  trial 
court  found  In  substance  that  the  bond  was 
executed  and  delivered  In  accordance  with 
an  agreement  made  prior  to  the  giving  of  tbe 
bond;  that  Hlebert,  the  plaintiff  In  that 
action,  agreed  to  forbear  entering  Judgment 
during  tbe  pendency  of  the  appeal;  and 
that,  in  consideration  of  the  bond  being  exe- 
cuted and  delivered,  be  did  refrain  from  en- 
tering Judgment  until  the  appeal  was  de- 
termined. This  is  not  a  finding  of  a  statn- 
toiy  bond.  There  Is  no  finding  that  tbe 
court  was  asked  to  fix  the  amount  of  the 
bond,  nor  that  appellant  caused  it  to  l>e  ap- 
proved by  the  court  or  filed  with  the  clerk, 
as  the  statute  requires  In  case  of  a  statutory 
supersedeas  bond.  We  think  the  findings 
support  the  contention  that  there  was  no  In- 
tention of  complying  with  the  statute  or  of 
giving  a  statutory  bond,  bat  tliat  the  tiond 
was  given  as  a  oommon-Iaw  bond.  It  was 
given  upon  a  valid  consideration,  and  Is  en- 
forceable as  a  common-law  bond. 

[2]  2.  Appellant  contends  that  tbe  evidence 
Is  not  sufficient  to  sustain  a  finding  that  this 
agreement  was  In  fact  made.  We  cannot  so 
hold.  The  agreement,  if  one  was  made,  was 
entered  into  by  D.  A  Stuart,  as  attorney  for 
the  i^alntiff  in  that  action,  and  Wilson 
Borst,  as  attorney  for  the  defendant  land 
company.  The  testimony  of  Mr.  Borst  Is  to 
the  effect  that  such  agreement  was  made. 
He  is  now  the  attorney  for  this  plaintiff,  and 
was  an  Interested  witness;  but  he  Is  cor- 
roborated in  some  particulars  by  two  other 
witnesses.  Moreover,  It  is  Inherently  proba- 
ble that  the  incorporation  of  this  unusually 
onerous  provision  in  the  bond  was  the  result 
of  negotiations  of  some  sort,  and  this  testi- 
mony furnishes  a  reasonable  explanation  of 
the  conduct  of  the  parties  In  Incorporating 
this  provision  In  the  bond.  The  only  testi- 
mony contradicting  the  above  is  Uiat  of  Mr. 
Stuart  He  denies  in  toto  the  testimony  of 
all  three  witnesses  for  tbe  plaintiff.  But 
bis  testimony  is  Impeached  by  the  fact  that 
be  himself  was  originally  attorney  for  the 
plaintiff  In  this  action,  and  that,  with  full 
knowledge  of  all  the  facts,  he  drafted  the 
amended  complaint  upon  wtalcta  the  action 
was  tried,  and  that  the  allegations  of  this 
amended  complaint  are  in  direct  contradlc- 
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tlon  of  Us  testimony  and  In  accordance  with 
the  testimony  of  plalntlfrs  witnesses.  When 
Mr.  Stuart  interposed  this  pleading,  he  was 
boond  by  duty  to  the  court  and  to  his  dient 
to  plead  the  truth,  and  not  falsehood.  The 
court  was  amply  sustained  in  finding  that  he 
did  80. 

[3]  3.  It  is  urged  on  this  appeal  that  the 
agents  who  executed  the  bond  had  no  au- 
thority to  give  a  bond  of  this  sort;  that 
their  authority  was  limited  to  the  execution 
of  statutory  bonds.  The  defendant  bond 
company  Is  in  no  position  to  raise  this  ques- 
tion now.  The  bond  was  executed  more  than 
four  years  before  this  suit  was  brought.  The 
amended  complaint  sets  out  the  bond  in  hsec 
verba,  alleging,  however,  that  there  was  a 
mistake  in  the  date.  The  answer  admits 
"that  the  defendants  •  •  •  In  the  form 
and  manner  set  out  in  said  complaint,  exe- 
cuted the  instrument,"  and  "denies  that  there 
was  any  mistake  or  Inadvertence  in  the 
drafting  of  said  Instrument  or  In  the  execu- 
tion thereof."  This  admission  that  the  de- 
fendant executed  the  bond  "In  the  form  and 
manner  set  out  In  said  complaint"  is  wholly 
Inconsistent  with  any  claim  of  want  of  au- 
thority to  execute  it  either  in  whole  or  in 
part.  The  admission  carries  with  it  an  ad- 
mission of  all  that  is  essential  to  a  valid  exe- 
cution of  the  bond,  and  the  whole  of  It, 
and  it  admits  the  full  authority  of  the 
agents  by  whom  it  was  executed. 

[4]  4.  It  is  claimed  that  the  amount  for 
which  the  trial  court  gave  judgment  is  in 
excess  of  the  amount  which  the  evidence 
showed  to  be  due.  Substantial  payments 
were  made  upon  the  judgment  In  the  original 
action.  A  number  of  these  payments  were 
remitted  by  mall  in  the  year  1905  by  one 
Way,  representing  the  land  company,  to 
Wilson  Borst,  and  were  by  him  paid  over 
to  Hiebert,  the  plaintiflF  in  the  original  ac- 
tion. Appellant  claims  that  Way  made  a 
payment  to  Borst  of  $500  in  November,  1905, 
that  was  never  credited,  and  which  the  trial 
court  did  not  allow,  and  contends  that  the 
evidence  required  a  finding  that  the  disputed 
fSOO  was  iMild.  We  consider  It  immaterial 
whether  Way  paid  this  amount  to  Borst  or 
not  It  ts  admitted  that  this  disputed  item 
was  never  received  by  Hiebert  Borst  had 
been  attorney  of  record  for  the  land  com- 
XMiny.  There  is  no  evidence  that  Hiebert  had 
authorized  him  to  collect  and  receipt  for 
money  paid  upon  tills  Judgment  It  la 
plain  from  the  correspondence  in  evidence 
that  Way  did  not  understand  that  Borst  was 
so  authorized,  for  he  was  persistently  de- 
manding of  Borst  that  he  send  receipts  show- 
ing that  the  money  had  been  appUed  in  ac- 
cordance with  Instructions,  or,  as  he  put  it 
in  one  letter,  "receipts  •  •  *  showing 
that  it  has  been  paid  to  Hiebert  or  his  prop- 
er representative."  The  payments  made  by 
Way  to  Borst  are  matters  between  them. 
With  these  payments,  Hiebert  and  his  as- 


signee, the  plaintiff  in  this  action,  have  no 
concern.    The  evidence  sustains  the  finding 
of  the  court  as  to  the  amount  due  to  the 
plaintiff. 
Judgment  afiBrmed. 

PHILIP  B.  BBOWN,  J.,  took  ao  part 


SCHAIX  V.  NORTHLAND  MOTOR  CAR  CO. 

et  al. 
(Supreme  Court  of  Minnesota.    Oct  24,  1913.) 

(Stillaiut  by  the  Cowt.) 

1.  TBOVEB  and  OONVEBSION  (|  86*)  —  CoH- 

rLioTiRo  Evidence— Question  roa  Jubt. 
Action   for  conversion   of   an   automobile. 
The  testimony  as  to  whether   plaintiff  parted 
with  title  prior  to  the  alleged  conversion  is  con- 
flicting and  made  an  issue  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  y  288-294;   Dec.  Dig. 

see.*] 

2.  EviDENOE  ({  113*)— Value— Cost  Pbiob. 

Plaintiff  purchased  the  machine  of  a  deal- 
er in  competitive  market  She  used  it  four 
days,  and  then  had  an  accident  which  damaged 
some  of  its  parts.  There  was  evidence  that  the 
parts  damaged  could  be  replaced  and  the  ma- 
chine made  as  good  as  before,  and  the  cost  of 
such  replacement  was  established.  Proof  of  the 
cost  price  of  the  machine  was  proper  on  the  is- 
sue of  value  at  the  time  of  the  conversion. 
'  [Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ii  259-206;   Dec.  Dig.  {  118.*] 

3.  Evidence  (8  543*)— Compktenot— Bxpebt 
testikony--valub. 

Automobile  experts  living  in  Minneapolis, 
and  familiar  with  values  there,  may  give  evi- 
dence as  to  values,  although  the  vidue  at  Du- 
luth  is  the  point  at  issue. 

[Ed. .  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Si  2048-2051;   Dec  Dig.  S  543.*] 

4.  Evidence  ({  179*)— Secondabt  Evidence 
—  Pafes  in  Possession  or  Tbustee  in 
Bankbupict. 

Oral  testimony  cannot  be  received  of  the 
contents  of  a  paper  which  is  in  the  possession 
of  a  trustee  in  bankruptcy  in  this  state. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  595-599;   Dec.  Dig.  {  179.*] 

5.  Appeal  and  Ebbob  (§  692*)  —  Pbesenta- 
Tios  FOB  Review— Exclusion  of  Evidence. 

A  ruling  of  the  trial  court  excluding  a  doc- 
ument from  evidence  cannot  be  reviewed  when 
the  document  is  not  in  the  record  and  there  is 
no  other  testimony  to  show  its  materiality. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  2905-2909;  Dec.  Dig.  i 
602.*) 

6.  Pbincifal  and  Aoent  (S  159*)— Liability 
OF  Agent- Conversion. 

An  agent  acting  for  bis  principal  is  person- 
ally liable  for  conversion  when  he  is  a'  party  to 
the  wrongful  purpose  and  participates .  in  the 
wrongful  act 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  SS  599-612;  Dec  Dig.  $ 
159.*] 

Appeal  from  District  Court,  Hennepin 
County;    W,  C.  Leary,  Judge. 

Action  by  Nellie  E.  Schall  against  the 
Northland  Motor  Car  Company  and  another. 
Verdict  for  plaintiff,  and  from  an  adverse 
order,  defendants  appeal.    Affirmed. 


•Tor  other  easM  sm  sain*  topic  and  section  NUMBER  In  D«c  Dig.  *  Am.  Dig.  Key-No.  Bttlat  tt  Rep'r  Indaw 


358 


148  NORTHWESTERN  REPORTER 


^Onn. 


Pan!  J.  Thompson,  of  Minneapolis,  for  ap- 
pellants. Henry  Deutscb,  of  Minneapolis 
(Walter  S.  Wblton,  of  Minneapolis,  of  coun- 
sel), for  respondent 

HATiTiAM,  J.  The  Russell  Motor  Company 
was  engaged  In  the  automobile  business  In 
Dulnth.  Plaintiff  purchased  of  this  company 
a  Stoddard-Dayton  automobile  for  $1,400. 
After  four  days'  use  she  bad  an  accident 
which  damaged  the  front  axle  and  the  steer- 
ing gear  of  the  car.  She  kept  the  car  at  the 
company's  garage  and,  after  the  accident, 
took  It  there  for  repair.  The  Russell  Com- 
pany was  Indebted  to  the  defendant  North- 
land Motor  Car  Company,  of  Minneapolis. 
While  this  car  was  In  the  garage  awaiting 
repairs,  defendant  Paine,  president  of  the 
Northland  Company,  came  to  Duluth  to  se- 
cure an  adjustment  of  this  debt.  He  took 
this  car  and  gave  the  Russell  Company  cred- 
it for  it  on  account  Plaintiff  demanded  a 
return  of  the  car,  and  It  was  refused.  This 
action  is  for  conversion.  The  jury  returned 
a  verdict  for  plaintiff  for  $1,250  and  inter- 
est    Several  errors  are  assigned. 

[1  ]  1.  Defendant  contends  that  after  plain- 
tiff purchased  this  car  a  second  agreement 
was  made  by  the  terms  of  which  she  trans- 
ferred the  title  back  to  the  Russell  Company 
at  cost  price.  In  consideration  of  the  com- 
pany's agreement  to  deliver  lier  a  larger 
car.  This  agreement  is  alleged  to  have  been 
made  before  the  accident  Plaintiff  denies 
that  any  agreement  of  this  purport  was 
made.  The  question  was  submitted  to  the 
Jury,  and  by  their  verdict  they  necessarily 
found  this  issue  in  favor  of  the  plaintiff. 
The  evidence  amply  sustains  the  finding. 

[2]  2.  It  is  contended  that  the  court  erred 
in  admitting  evidence  of  the  price  paid  for 
tills  automobile.  This  evidence  was  proper. 
The  value  of  the  machine  at  the  time  of  the 
conversion  was  an  issue  in  the  case.  The 
cost  of  it  in  the  market  had  a  bearing  on 
this  issue.  The  decisions  on  this  subject  are 
not  all  in  harmony.  There  are  some  that 
hold  such  evidence  inadmissible,  but  we  en- 
tertain no  doubt  that  under  the  circumstanc- 
es of  this  case  the  evidence  was  proper.  The 
automobile  was  purchased  of  a  dealer  fn 
open  competitive  market.  It  tiad  been  used 
but  four  days.  There  was  evidence  that  the 
parts  damaged  by  the  accident  could  be  re- 
placed and  the  machine  made  as  good  as  be- 
fore, and  the  cost  of  such  replacement  was 
established.  Under  such  circumstances,  if 
the  value  of  the  machine  were  in  question 
anywhere  but  in  a  lawsuit  proof  of  the  price 
at  which  it  was  purchased  in  the  usual 
course  of  business,  and  in  the  absence  of 
any  peculiar  and  extraordinary  circumstanc- 
es, would  be  considered  persuasive  proof  of 
Its  value,  and  it  is  competent  evidence  in 
court  The  weight  of  authority  is  to  this 
effect  Hoffman  v.  Conner,  76  N.  Y.  121; 
Hawver  v.  Bell,  141  N.  Y.  140,  36  N.  E.  6; 
Greenebaum  v.  Taylor,  102  Cal.  624,  36  Paa 


9S7;  Thompson  ▼.  Anderson,  64  Iowa,  KS4, 
63  N.  W.  356;  Boggan  v.  Home,  97  N.  C. 
268,  2  S.  E.  224;  Mayor  t.  Eimbrough,  12 
Heisk.  (Tenn.)  183;  Truitt  y.Balid,  12  Kan. 
420  (per  Brewer,  J.). 

[3]  3.  It  is  contended  that  the  court 
erred  in  permitting  certain  experts  to  testi- 
fy as  to  the  value  of  the  automobile.  These 
witnesses  were  In  the  automobile  business 
in  Minneapolis  and  were  thoroughly  familiar 
with  values  there  and  genially  in  this  sec- 
tion of  the  country,  but  they  had  no  specific 
knowledge  of  market  conditions  in  Duluth. 
The  matter  of  receiving  expert  testimony 
must  rest  largely  in  the  sound  discretion  of 
the  trial  court  and  considerable,  liberality 
should  be  exercised  In  the  matter.  In  view 
of  the  easy  means  of  communication  and 
transportation  between  Minneapolis  and  Du- 
luth it  seems  fair  to  believe  that  the  opin- 
ion of  these  experts  was  of  some  value,  and 
the  reception  of  this  testimony  was  within 
the  discretion  of  the  court  Latham  v.  Ship- 
ley, 86  Iowa,  643,  63  N.  W.  342;  Gilbert  v. 
Kennedy,  22  Mich.  117,  137 ;  Davis  v.  Ck>tey, 
70  Vt  120,  39  Atl.  628. 

[4]  4.  Oral  testimony  was  offered  of  the 
contents  of  a  writing  because  the  original 
was  in  the  ponsession  of  a  trustee  in  bank- 
ruptcy appointed  by  the  United  States  court 
in  Duluth.  No  reason  is  shown  why  the 
original  could  not  be  produced.  A  trustee 
in  bankruptcy  is  not  exempt  from  sup<Bna 
as  defendant  claims.  He  is  subject  to  sub- 
poena the  same  as  other  citizens.  The  Presi- 
dent of  the  United  States  may  be  required 
by  subpoena  duces  tecum  to  produce  docu- 
ments in  his  possession.  United  States  v. 
Burr,  Fed.  Gas.  No.  14,692d.  There  is  no 
reason  why  a  trustee  in  bankruptcy  should 
be  Immune.  The  oral  testimony  was  prop- 
erly rejected. 

[f  ]  5.  It  is  contended  that  the  court  erred 
in  excluding  oral  evidence  of  the  contents  of 
a  resolution  of  the  board  of  directors  of  the 
Russell  Company  regarding  this  car.  It 
nowhere  appears  from  the  record  what  this 
resolution  was.  We  cannot  assume  that  it 
was  material.  In  fact  it  is  difficult  to  see 
how  any  action  of  the  Russell  Company  could 
be  material  to  this  action  between  Mrs. 
Scball  and  the  Northland  Company.  On  this 
ground  we  hold  that  the  rejection  of  this 
evidence  was  not  error.  Jolmson  v.  Howard, 
51  Minn.  170,  53  N.  W.  363;  Gutman  v. 
Klimek,  116  Minn.  110,  133  N.  W.  475;  Col- 
Uns  V.  Dowlan,  118  Minn.  214.  136  N.  W. 
854;  Larson  y.  Anderson,  141  N.  W.  847. 
The  question  whether  oral  proof  of  a  corpo- 
rate resolution  is  proper  does  not  arise. 

[6]  6.  Defendant  Paine  contends  that 
there  is  no  liability  on  his  part  We  hold 
that  the  question  of  his  liability  was  for 
the  Jury.  There  is  ample  proof  that  be  took 
the  property  with  the  knowledge  that  he  had 
no  right  to  do  eo.  If  so,  he  was  a  party  to 
the  wrongful  purpose  and  the  wrongful  act 
and  is  liable  for  conver^iK  ,^{<e)ithold  v. 
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Falrchlld,  86  Minn.  99,  27  N.  W.  503,  28  N. 
W.  218.    This  lasue  was  submitted  to  the 
Jury  vnder  proper   instrnctlons,  and   tlielr 
rerdlct  slioald  not  be  dlstnrbed. 
Order  affirmed. 


LAMMERS  V.   MASON  et  aL 
<Sapieme  Court  of  Minnesota.    Oct  24,  1013.) 

(Byllahut  Iv  the  Court.) 

1.  Maljcioub  Pbosxcution  (S  71*)— Cause  of 
Action — Question  fob  Jubt. 

Evidence  in  an  action  for  malicioua  prose- 
cution considered,  and  held  sufficient  to  take 
the  case  to  the  jury  on  the  issues  of  want  of 
probable  canse  and  malice,  indudlng  the  defense 
of  advice  of  counsel. 

[Ed.  Note. — ^For  other  cases,  see  Malicions 
Prosecution,  Cent  Dig.  {f  160-167;  Dec.  Dig. 
f  71.*] 

2.  Mauoiovs  Pbobccution  (f  71*)— Pboskou- 

nON   OF  AOKNT— LlABILITT  OF  FBINCIFAIr— 

Question  fob  Jubt— Evidence. 

Whether,  under  the  doctrine  of  resixindeat 
superior,  the  corporation  defendant  was  liable 
for  the  acts  of  its  individual  codefendant  in  the 
premises  held  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  Jf  160-167;  Dec.  Dig. 
|T1.»] 

(Additional  ByUahut  (y  EMtorittl  Btaff.) 

3.  Malicious  Pbosecxttion  (|  16*)— Cause  of 
Action— Essentials. 

Proof  of  want  of  probable  canse  and  malice 
is  essential  to  the  maintenance  of  an  action  for 
malicious  prosecution. 

[KA.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  §g  19-22,  S9 ;  Dec.  EHg. 

4.  Maucious  Pbosecutiok  (I  18*)— "Pboba- 
BLE  Cause." 

"Probable  cause"  such  as  will  defeat  an  ac- 
tion for  malicious  prosecution  is  a  reasonable 
ground  of  suspicion,  supported  by  circumstances 
sufficiently  strong  in  tiiemselves  to  warrant  a 
cautious  man  in  the  belief  that  the  person  ac- 
cused Is  guilty  of  the  offense  charged. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {{  23,  24,  29-38;  Dec. 
Dig.  1 18.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  6618-5627;   vol.  8,  p.  7765.] 

5.  Maucious  PBosEounon  (i  27*)— "Mali- 
cious*'-"Maijcb.  " 

As  related  to  malicious  prosecution,  what- 
ever is  done  willfully  and  purposely,  if  it  be  at 
the  same  time  wrongful  and  unlawful  and 
known  to  be  such  to  the  party,  is  in  legal  con- 
templation "malicious";  and  that  which  is  done 
contrary  to  one's  own  conviction  of  duty,  or  with 
willful  disregard  to  the  rights  of  others,  wheth- 
er it  be  to  compass  some  unlawful  end  or  some 
lawful  end  b^  unlawful  means,  or  to  do  a 
wrouf;  and  unlawful  act  knowing  it  to  be  such, 
constitutes  "malice." 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  S  60 ;    Dec.  Dig.  |  27.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  4307;  vol.  8,  p.  7714;  voL  6,  pp.  4298- 
4304;  ToL  8,  pp.  7712,  7713.] 

6.  Maucious  Pbosbcution  ({  21*)— Defense 
—Advice  of  Counsel. 

The  protection  afforded  by  the  defense  of 
advice  to  counsel,  in  an  action  for  malicious 
prosecution,  is  available  only  when  the  advice 


given  was  founded  npoif  a  'full   atateinent  of 
facts,  and  was  relied  upon  in  good  faith. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,   Cent   Dig.  gf  40-44;    Dec   Dig. 

Appeal  from  District  Court,  Hennepin 
County;    H.  D,  Dickinson,  Judge. 

Action  by  Frank  K.  Lammers  against  W. 
P.  Mason  and  others.  Verdict  for  plaintltr, 
and  from  an  order  denying  alternative  mo- 
tions, defendants  appeal.    Affirmed. 

M.  H.  Boutelle  and  R.  T.  Boardman,  botb 
of  Minneapolis,  for  appellants.  Jesse  Van 
Valkenburg,  of  Minneapolis,  for  respondent 

PHILIP  B.  BROWN,  J.  Appeal  by  de- 
fendants from  an  order  denying  their  alter- 
native motions  after  verdict  for  plaintiff,  in 
an  action  to  recover  damages  for  malicious 
prosecution. 

The  assignments  of  error  raise  the  single 
nitlmate  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  as  to  each 
of  tbe  defendants;  the  amount  of  the  re- 
covery, however,  not  being  challenged. 

[1,3]  1.  Defendants  insist  that  neither 
want  of  probable  cause  nor  malice  was 
shown.  Both  are  essential,  as  distinct  issues, 
to  the  maintenance  of  the  action.  Hanowltz 
V.  Great  Northern  Ry.  Co.,  142  N.  W.  196. 
As  to  the  former,  what  facts,  and  whether 
particular  facts,  constitute  probable  cause 
is  for  the  court  to  determine;  but  if  the 
evidence  Is  conflicting,  or  if  otherwise  it  is 
fairly  susceptible  of  different  inferences,  the 
question  is  for  the  Jury.  Burton  v.  St  Paul, 
etc.,  B.  Co.,  33  Minn.  189,  22  N.  W.  .WO;  Mun- 
dal  V.  Minneapolis,  etc.,  R.  Co.,  92  Minn.  26, 
30,  99  N.  W.  273,  100  N.  W.  363.  Whether 
probable  cause  is  made  out  so  as  to  raise  s 
question  for  the  court  or  Jury  depends  upon 
the  circumstances  of  each  case;  and  when 
this  question  comes  before  us  we  consider 
the  evidence  as  if  heard  here,  and  weigh  it 
in  order  to  determine  the  correctness  of  the 
determination  below.  Moore  v.  Northern 
Pac  Ry.  Co.,  37  Minn.  147,  33  N.  W.  334; 
Elckhoff  V.  Fidelity  Co.,  74  Minn.  139,  76  N. 
W.  1030;  Burton  v.  St  Panl,  etc.,  R.  Co.,  su- 
pra. 

[4]  It  is,  however,  the  duty  of  the  trial 
court,  if  Uie  question  be  submitted,  either 
to  take  speciflc  findings  or  instruct  as  to 
what  facts  constitute  probable  cause.  It  is 
"a  reasonable  ground  of  suspicion,  supported 
by  circumstances  sufficiently  strong  in  them- 
selves, to  warrant  a  cautious  man  in  the  be- 
lief that  the  person  accused  is  guilty  of  the 
offense  with  which  he  is  charged."  Cole  v. 
CurUs,  16  Minn.  182  (Gil.  161,  173). 

The  trial  court  so  charged,  and  the  sole 
questions  for  our  consideration  on  this 
branch  of  the  case  are,  therefore,  whether 
the  evidence  Justified  the  submission  of  the 
case  upon  this  issue,  and  also  upon  that  of 
malice,  which,  in  a  proper  case,  may  be  in- 
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femd  from  ■^sh.t  of  probable  canae.  Nel- 
son ▼.  Internatlomil  Harvester  Co.,  117  Mlim. 
288,  304,  139  N.  W.  808;  Hanowltz  t.  Great 
Northern  By.  Co.,  supra. 

[S]  It  may  thus  be  defined:  "Whatever  is 
done  willfully  and  purposely,  if  it  be  at  the 
same  time  wrong  and  unlawful,  and  that 
known  to  the  party,  is  In  legal  contempla- 
tion malicious.  That  which  is  done  con- 
trary to  one's  own  conviction  of  duty,  «r 
with  a  willful  disregard  of  the  rights  of 
others,  whether  it  be  to  compass  some  un- 
lawful end  or  some  lawful  end  by  unlawful 
means,  or  *  *  *  to  do  a  wrong  and  unlaw- 
ful act  knovrlng  It  to  be  sudi,  constitutes 
legal  malice."  Wills  v.  Noyes,  12  Pick. 
(Mass.)  324. 

While  the  testimony  was  conflicting,  tlie 
Jury  might  well  have  found  as  follows: 
Prior  to  September  15,  1910,  defendant  com- 
pany owned  certain  premises  in  Dakota  coun- 
ty, known  as  Antler's  Park,  and  in  particular 
a  tract  of  86  acres  therein,  used  for  farming 
purposes  and  containing  farm  buildings. 
Itiis  land  had  been  occupied  by  a  tenant  of 
the  company  from  April  15,  19ip9,  up  to  the 
date  last  mentioned,  and  during  such  period 
considerable  manure  had  accumulated  from 
stock  stabled  thereon  by  the  tenant  Short- 
ly prior  to  the  criminal  prosecution  complain- 
ed of,  plaintiff,  a  farmer  owning  a  farm  in 
the  vicinity,  obtained  from  the  tenant  permis- 
sion to,  and  did,  himself  and  by  his  servants, 
remove  considerable  thereof  from  the  prem- 
ises. Defendant  Mason,  who  at  this  time 
had  charge  of  the  land  for  the  purpose  of 
sale,  exercising  over  the  same  in  this  con- 
nection a  general  control  and  supervision, 
and  acting  in  the  interest  of  his  codefendant 
and  for  no  purpose  personal  to  himself;  twice 
notified  plaintiff's  'employes  not  to  do  so,  but 
had  no  conversation  with  plaintiff,  whom  he 
did  not  personally  know*  and  assumed  to  be 
one  of  the  persons  so  notified.  Plaintifrs 
employes,  however,  continued,  asserting  to 
Mason  that  defendant  company's  tenant  had 
authorized  such  removal,  whereupon  he,  hav- 
ing for  the  third  time  seen  them  so  engaged, 
and  after  consulting  with  the  company's  at- 
torney and  a  Justice  of  the  peace,  made  com- 
plaint in  writing  before  the  Justice,  charging 
plaintiff  with  larceny  in  the  first  degree  of 
the  company's  manure,  his  purpose  in  so  do- 
ing bdng  to  stop  plaintiff  from  liauling  it, 
and  advised  the  Justice,  at  the  time  he  made 
complaint,  about  3  p.  m.,  that  he  wanted  a 
warrant  served  that  night  and  plaintiff  re- 
quired to  give  bond  or  be  incarcerated.  After 
examination  before  the  Justice,  plaintiff  was 
discharged. 

Applying  the  rules  stated  to  this  situation, 
we  find  no  difficulty  in  reaching  the  conclu- 
sion that,  as  to  defendant  Mason,  want  of 
probable  cause  and  malice  were  for  the  Jury. 


Laying  aside  for  the  present  the  ^ect  of  ad- 
vice of  counsel,  tlie  court  was  not  required  to 
draw  iaferenoes  from  tibe  tacts  established;  i 
and,  notwithstanding  defendant's  claim  to 
the  contrary,  the  Jury  might  reasonably  have 
believed  that  the  criminal  proceeding  wns 
taken  to  subserve  the  private  interest  of  the 
company,  and  that  defendant  Mason's  claim 
that  the  open  taking  of  the  manure  under  a 
spedflcally  asserted  claim  of  right  consti- 
tuted larceny  was  subterfuge. 

[6]  2.  Advice  of  counsel  is  relied  on  to 
defeat  the  action.  The  law  on  this  subject 
has  frequently,  and  recently,  been  stated  by 
this  court  See  Nelson  v.  International  Har- 
vester Co.,  supra ;  Virtue  v.  Creamery  Padt- 
age  Mfg.  Co.,  142  N.  W.  930,  937;  Shea  v. 
Cloquet  Lumber  Co.,  92  Minn.  349, 100  N.  W. 
Ill,  1  Ann.  Cas.  930.  The  protection  af- 
forded by  this  defense  is  available  only  when 
the  advice  given  is  founded  upon  a  full  state- 
ment of  the  facts,  and  is  relied  upon  in  good 
faith.  In  the  present  case  the  evidence  falls 
short  of  establishing  that  Mason  disclosed  to 
the  attorney  plaintiff's  claim  of  right  His 
strongest  statement  in  this  regard  is  that  he 
"stated  the  facts  about  the  hauling  of  the 
manure  from  the  place  there,"  and  no  refer- 
ence la  made  thereto  in  his  further  testimony 
purporting  to  state  the  transaction  in  great- 
er detail.  True  it  is,  the  attorney  testified 
that  he  believed  Mason  informed  him  there- 
of, and  subsequently  stated  that  he  did 
make  some  statement  in  such  regard;  but 
what  is  claimed  to  have  been  said  is  involv- 
ed in  so  much  uncertainty  that  the  jury, 
when  considering  Mason's  failure  to  testify 
in  this  connection,  might  have  concluded  that 
the  attorney,  who  was  counsel  for  defendant 
company,  was  mistaken  in  his  account  Cer- 
tainly it  does  not  satisfactorily  appear  that 
the  disclosure  was  sufficient  within  the  rule. 
See  Seabridge  v.  McAdam,  106  Cal.  345,  349, 
41  Paa  409. 

[2]  3.  It  is  claimed  by  defendant  company 
that  it  cannot  be  held  liable.  Summarizing 
the  evidence  on  this  point  it  appears  that 
in  prosecuting  plaintiff  Mason  was  not  act- 
ing in  any  personal  or  private  capacity,  but 
assumed  tp  act  for  the  company's  interest  and 
in  the  furtherance  of  its  business  in  a  mat- 
ter over  which  he  had  general  supervision; 
that  the  company's  attorney  was  advised  of 
his  contemplated  action,  and  after  plaintUTs 
arrest  employed  counsel  to  take  charge  of  the 
case.  Tills  showing  made  the  question  of  de- 
fendant company's  liability  for  Mason's  act 
at  least  one  for  the  Jury.  Smith  v.  Munch, 
65  Minn.  256,  260,  68  N.  W.  19;  Larson  v. 
FldeUty  Mut  Ufe  Ass'n,  71  Minn.  101.  73  N. 
W.  711;  Mundall  v.  Minneapolis,  etc.,  R.  Co., 
supra;  Peake  v.  Milaca  State  Bsjok,  120 
Minn.  455,  139  N.  W.  813. 

Order  affirmed. 
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JENSON  ▼.  ANSBBSON  et  aL 

(Supreme  Court  of  Minnesota.    Oct  24,  1818.) 

fSyOa&iM  by  tk«  Oowrt.) 

1.  QuiKTiNe  TiTLs  (i  81*)  —  NonoB  ov  Lis 
Pendens— Unknown  Defendants. 

In  an  action  under  Bection  6817,  Gen.  St. 
1894,  to  determine  advene  claims  to  real  prop- 
erty, in  which  the  heirs  of  a  record  owner  of 
the  land  were  made  defendant*  under  the  desig- 
nation of  "unknown  persons"  claiming  an  in- 
terest in  the  land,  it  is  held,  that  the  failure 
to  publish  the  notice  of  lis  pendens  as  required 
by  section  6818,  Gen.  St  1884,  was  as  to  the 
unknown  defendants  fatal  to  the  jurisdiction  of 
the  court,  and  as  to  their  rights  in  the  property 
that  the  judgment  rendered  in  the  action  was 
void. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle. Cent  Dig.  {  67  ;  Dec.  Dig.  |  81.*} 

2.  Quieting  Title  (J  31*)  —  Constbuotivk 
Sebvicb— SumciENCT. 

The  failure  to  publish  the  notice  of  Us  pen- 
dens was  not  cured  by  the  publication  in  connec- 
tion with  the  summons  of  a  notice  of  no  per- 
sonal claim,  which  notice  did  not  by  itself  con- 
tain all  the  information  required  by  statute  to 
be  set  forth  in  the  notice  of  lis  pendens. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
de, Cent  Dig.  {  67  ;  Dec.  Dig.  {  31.»} 

Appeal  from  District  Court,  St  Lools 
County:   Homer  B.  Dlbell,  Judge. 

Action  by  Inert  Jenson  against  Nels  And- 
erson and  others.  EYom  an  adverse  order, 
defendants  appeal    Affirmed. 

W.  G.  Bonluun,  of  Dulnth,  for  appellanta 
Washburn,  Bailey  ft  Mitchell,  of  Dnlnth,  for 
respondent 

BROWN,  C.  3.  One  Moore  was  the  owner 
in  fee  of  ttie  land  In  controversy  in  this  ac- 
tion, and  plalntur,  through  his  heirs,  has 
sncceeded  to  his  title.  Defendant  Anderson 
claims  title  under  a  Judgment  entered  in 
an  action  under  section  6817,  6.  S.  1894,  to 
determine  adverse  claims,  which  action  was 
founded  upon  an  alleged  tax  title  to  the  prop- 
erty. If  the  court  had  jurisdiction  of  that 
action,  and  authority  to  render  the  judg- 
ment, Anderson's  title  is  superior  to  that 
claimed  by  plaintiff.  If  the  court  was  with- 
out jurisdiction,  the  Judgment  Is  of  no  force, 
and  Anderson's  asserted  title  faila 

[1]  It  appears  from  the  record  that  the 
Northern  Security  Company,  a  corporation, 
was  the  holder  of  the  alleged  tax  title,  and  it 
brought  the  action  just  mentioned  to  de- 
termine the  title  to  the  land.  Prior  to  the 
commencement  of  the  action,  Moore  died, 
and  his  heirs  were  made  parties  to  the  ac- 
tion under  the  designation  "unknown  par- 
ties." The  summons  was  served  by  publica- 
tion. Before  the  service  thereof  a  notice  of 
lis  pendens,  in  proper  form,  was  filed  in  the 
office  of  the  register  of  deeds.  A  notice  of  "no 
personal  claim"  was  attached  to  the  summons, 
and  published  in  connection  therewith,  but 
the  notice  of  lis  pendens  was  not  published. 
The  question  presented,  and  the  only  ques- 
tion requiring  mention,  is  whether  the  fail- 


ure to  publish  th»  notice  of  lis  pendms  with 
the  summons,  as  required  by  section  6818, 
Oen.  St  1894,  the  statute  In  force  when  that 
action  was  brought,  was  fatal  to  the  Juris- 
diction of  the  court  as  to  the  heirs  of  Mioore, 
the  unknown  defendants,  and  through  whom 
plaintiff  acquired  tltl&  We  answer  the  ques- 
tion in  the  affirmative. 

The  statute  referred  to  prescribes  a  meth- 
od for  acquiring  jurisdiction  over  unknown 
persons  in  actions  involving  the  title  to  real 
property.  It  provides  that  unknown  persons 
having  or  claiming  to  have  any  interest  in 
the  property  may  be  made  parties  to  the 
action,  and  be  bound  by  the  Judgment  therein 
to  the  same  extent  as  if  known  and  personal- 
ly served  with  the  summons:  "Provided, 
however,  that  such  judgment  shall  not  bind 
such  unknown  persons  or  parties  defendants, 
unless  the  plaintiff  shall  file  a  notice  of  lis 
pendens  in  the  office  of  the  register  of 
deeds,  as  provided  by  law,  before  commenc- 
ing the  publication  of  the  said  summons, 
and  a  copy  of  said  notice  of  Us  pendens  be 
printed  and  published  with  said  summons, 
and  following  next  thereafter  in  the  columns 
of  the  newspaper  wherein  said  summons  is 
printed  and  published." 

In  harmony  with  the  general  rule  that 
statutes  In  derogation  of  the  common  law 
and  by  virtue  of  which  property  rights  may 
be  divested  on  substituted  service  of  process 
must  be  strictly  construed  and  strictly  fol- 
lowed, we  have  held  that  a  failure  strictly 
to  comply  with  the  statute  in  question  de- 
prives the  court  of  jurisdiction  over  the  un- 
known persons  so  served.  Shepherd  v.  Ware,, 
46  Minn.  174,  48  N.  W.  773,  24  Am.  St  Rep. 
212;  Ware  v.  Easton,  46  Minn.  180,  48  N.  W. 
775.  The  rule  is  applied  by  all  the  courts  in 
cases  involving  this  method  of  acquiring 
jurisdiction.  Alderson,  Judicial  Writs,  316. 
The  rule  is  not  questioned  in  the  case  at  bar, 
nor  is  it  claimed  that  the  notice  of  Us  pen- 
dens was  published  with  the  summons  as  re- 
quired by  the  statuta 

[2]  The  contention  is  that  the  notice  of  no 
personal  claim,  which  was  published,  an- 
swered every  purpose  of  the  statute,  and 
conveyed  to  all  persons  all  the  information 
that  could  be  contained  in  the  notice  of  lis 
pendens,  therefore,  that  the  fbllnre  to  publish 
the  notice  of  lis  pendens  was  not  fatal  to  the 
jurisdiction  of  the  court  to  proceed  In  the 
action.  In  this  we  are  unable  to  concur. 
The  statutes  require  the  notice  of  lis  pendens 
to  contain  certain  specific  information,  and, 
though  no  partlctdar  form  is  prescribed,  a 
document  separate  and  independent  of  the 
summons  or  other  paiwr  in  the  action  is 
clearly  contemplated  and  intended  by  the 
law.  And  while  any  form  of  notice  con- 
taining the  necessary  Information  would  an- 
swer the  requirements.  It  must  be  complete  in 
itself,  and  not  left  to  be  aided  by  some  other 
document  The  notice  of  no  personal  claim  in 
actions  of  this  kind  is  provided  for  by  this 
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statnte,  but  It  relates  solely  to  the  costs  of 
the  action,  and  Informs  the  defendant  that 
no  personal  claim  will  be  made  against  him. 
And  while  such  a  notice,  complete  in  itself, 
might  serve  the  pnrpoee  of  communicating 
the  information  necessary  to  be  set  forth  in 
the  notice  of  lis  pendens,  and  answer  the 
reqnlrements  of  the  statute  In  a  particular 
case,  a  question  we  do  not  decide,  the  notice 
of  no  personal  claim  in  this  case  does  not, 
taken  alone  and  bj  Itself,  set  forth  all  the 
necessary  facts.  If  it  had  been  filed  In  the 
office  of  the  register  of  deeds.  Instead  of 
the  formal  notice  of  lis  pendens,  there  would, 
for  Its  omission  of  necessary  facts,  lutve  been 
a  failure  to  comply  with  the  statutes.  And 
though  in  its  publication  the  omitted  facts, 
namely  the  names  of  the  parties  and  notice 
that  the  action  had  been  commenced,  are 
disclosed  by  the  summons,  it  was  not  the 
notice  contemplated  by  the  statute^  and  was 
not  a  compliance  therewith. 

At  common  law  the  commencement  of  an 
action  Involving  rights  in  real  property  oper- 
ated as  a  lis  pendens,  and  persons  dealing 
with  the  property  pending  the  suit,  even 
though  they  had  no  notice  of  the  same,  were 
bound  by  the  Judgment  rendered  therein. 
Jorgenson  v.  Railway  Co.,  25  Minn.  206.  The 
rule  was  abrogated  by  our  statutes  providing 
for  the  filing  of  a  formal  notice  of  the  pend- 
ency of  the  action.  But  under  the  statute  as 
originally  enacted  the  notice  was  only  in- 
tended for  the  benefit  of  those  dealing  with 
the  property  after  the  commencemnt  of  the 
action.  In  fact,  generally  speaking,  this  is 
the  only  purpose  of  the  notice  of  lis  pendens. 
But  In  this  state  the  scope  and  purpose  of 
the  notice  was  enlarged  by  chapter  81,  Laws 
1S81,  Ex.  Sess.,  as  to  "unknown"  defend- 
ants, by  requiring  that  It  be  published  with 
the  summons.  The  effect  of  this  change  in 
the  statute  was  to  require  an  additional  no- 
tice to  the  unknown  defendants.  Under  the 
amended  statute,  both  the  summons  and  the 
notice  must  be  published,  thus  extending  the 
scope  of  the  notice  as  required  under  the 
prior  statute.  So  that  a  defect  in  its  publi- 
cation would  be  Just  as  fatal  as  a  defect  in 
the  summons,  and  since  both  must  be  pub- 
lished it  cannot  well  be  held  that  the  publi- 
cation of  one,  though  it  contain  the  informa- 
tion necessary  to  be  stated  in  the  other,  an- 
swers the  command  of  the  statnte.  The  law 
contemplates  two  separate  documents,  com- 
plete in  themselves,  and  one  cannot  be  made 
to  answer  the  purpose  of  both.  The  sum- 
mons cannot,  therefore,  be  referred  to  for 
the  purpose  of  supplying  the  omissions  found 
in  the  notice  of  no  personal  claim,  conceding 
that  that  document  might  answer  the  pur- 
poses intended  by  a  publication  of  the  notice 
of  lis  pendens. 

None  of  the  cases  cited  by  counsel  for  de- 
fendant are  in  conflict  with  the  views  here 
expressed,  and  do  not  sustain  the  contention 
of  defendant  that  the  defect  here  in  question 


was  an  informality.  In  Lane  t.  Innes,  43 
Minn.  137,  40  N.  W.  4,  the  defect  complained 
of  was  a  misspelling  of  the  name  of  defend- 
ant In  the  published  summons,  which  the 
court  held  not  fataL  There  the  summons 
was  published  with  this  error  in  the  name 
In  this  case  the  notice  of  lis  pendens  was  not 
published  at  all.  In  the  other  cases  dted 
personal  service  of  the  snmmons  was  made, 
and  the  defects  in  the  original  summons  were 
held  unimportant  They  are  not  here  in 
point 
Order  affirmed. 


OHLWINB  v.  BUSHNELL.  ; 

(Supreme  Court  of  South   Dakota.     Oct   23, 
1913.) 

1.  Taxation    (|    761*)— Tax    Sales  — Tax       i 
DExoa— Requisites— Recitals— "Best  Bid- 
deb." 

Since  Laws  1801,  c.  14,  §  114  (Pol.  Code,  § 
2204),  provides  that  certificates  of  tax  sales  to 
the  county  shall  bear  interest  at  the  rate  of  12 
per  cent  per  annum,  it  was  not  necessary  that  { 
a  tax  deed  to  the  county  should  contain  a  recital 
that  the  purchaser  was  the  "best  bidder"  as  pro- 
vided by  Comp.  Laws  1887,  i  1639,  as  such  re- 
quirement only  applies  to  deeds  covering  a  sale 
to  a  competitive  bidder  under  Acts  1893,  c.  158, 
amending  Laws  1891,  c.  14,  {  106,  providing  that 
the  land  shall  be  sold  to  the  person  who  bids  the 
lowest  rate  of  interest  not  exceeding  15  per 
cent,  etc 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1509-1513;  Dec  Dig.  i  761.*1 

2.  Taxation  (§  679*)- Tax  SALES-Couifrr— 

AUTHOBITY  TO  PUKCHABE. 

The  county  may  not  become  a  competitive 
bidder  at  a  tax  sale  and  can  only  purchase  when 
there  are  no  other  bidders. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  S§  1361,  1362;   Dec  Dig.  i  e79.»] 

3.  CONSTITDTIONAI.  LAW  (§  26*)— LeOISUITIVK 

PowBB— States. 

The  state's  legislative  power,  under  the  Con- 
stilution,  is  plenary  except  so  far  as  its  exercise 
is  inhibited  or  limited  by  express  constitutional 
provisions  or  necessary  implication. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  i  30;   Dec  Dig.  {  26.*] 

4.  CoNSTrrtrrioNAi,  Law  (§  286*)— Taxation 
(I  615*)— Due  Process  of  Law— Tax  Pbo- 
CEEDINQ8— Tax  Sales— Regulation, 

The  tax  laws  having  provided  for  the  as- 
sessment of  property  giving  the  taxpayer  an  op- 
portunity to  be  heard  before  the  board  of  equal- 
uation,  requiring  notice  of  sale  for  delinquent 
taxes,  and  giving  the  right  of  redemption  from 
sale,  provided  due  process  of  law  and  were  not 
in  violation  of  the  due  process  dause  of  the  Con- 
stitution because  Acts  1883,  c  158,  amending 
Laws  1891,  c  14,  g  106,  provided  that  in  case  tax- 
es assessed  on  land  remained  delinquent  etc.,  the 
whole  tract  should  be  sold  for  the  whole  amount 
of  delinquent  taxes  to  the  person  who  bid  the 
lowest  rate  of  interest  not  exceeding  15  per  cent 
per  annum,  instead  of  requiring  a  sale  to  the 
person  bidding  the  amount  of  the  tax  for  the 
smallest  portion  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Constitvtional 
Law,  Cent  Dig.  fi  897-903;  Dec.  Dig.  I  285;* 
Taxation,  Cent  Dig.  §  1264 ;  Dec  Dig.  {  616.*] 

Appeal  from  Circuit  Ck>art,  Beadle  County; 
Alva  E.  Taylor,  Judge. 
Action  by  Maggie  Ohlwlne  against  M.  A. 
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Bushnell.     Judgment  for  plaintiff,  and  de- 
fendant appeals.    AfBrmed. 

Null  ft  Royhl,  of  Huron,  for  appellant  A. 
W.  Wllmarth,  of  Huron,  for  respondent. 

SMITH,  J.  Appeal  from  the  circuit  court 
of  Beadle  county.  PlalntUf  alleges  that  she 
Is  the  owner  of  certain  lots  in  the  dty  of 
Huron;  that  her  title  was  derived  through  a 
tax  deed,  which  is  set  out  in  full  in  the  com- 
plaint The  questions  upon  this  appeal  are 
as  to  validity  of  this  tax  deed.  Trial  to  the 
court  Findings  of  fact  conclusions  of  law, 
and  Judgment  for  plaintiff.  Defendant  ap- 
peals. 

From  the  tax  deed  It  appears  that  on  No- 
vember 6,  1893,  the  lots  were  sold  for  taxes 
of  1892,  amountlng^  to  $17.83.  The  deed  con- 
tains the  recital,  "The  lots  were  offered  at 
public  auction,  but  not  sold  for  the  want  of 
bidders,  and  were  then  bid  in  by  the  county 
treasurer,  in  the  name  of  Beadle  county,  for 
the  sum  of  seventeen  and  eighty-three  one- 
bundredths  (17.83)  dollars,  being  the  amount 
due  on  the  following  tracts  or  lots  returned 
delinquent  for  the  nonpayment  of  taxes,  costs 
and  charges  for  the  year  1892."  The  deed 
was  issued  January  9,  1906.  The  briefB  and 
assignments  of  error  raise  but  two  ques- 
tions: (1)  Is  the  deed  sufiSdent  in  form?  (2) 
Is  the  statute  under  which  the  sale  was  had 
unconstitutional  and  void? 

[1]  Appellant  contends  that  the  tax  deed  is 
invalid  in  that  it  fails  to  state  the  bid  made 
by  the  county  as  purchaser,  citing  the  statute 
in  force  at  the  time  of  the  sale.  Section 
1639,  Code  1887.  When  the  sale  was  made 
in  1893,  the  statutory  form  of  tax  deed  was 
prescribed  by  section  1639,  supra.  The  land 
was  sold  pursuant  to  the  provisions  of  chap- 
ter 14,  Laws  of  1891,  as  amended  by  chapter 
158,  Laws  of  1893.  Prior  to  1891,  lands  were 
sold  for  delinquent  taxes  by  bidding  the 
"least  quantity  of  land."  By  the  act  of  1893, 
amending  chapter  14,  Laws  of  1891,  the  man- 
ner of  sale  was  changed  to  require  the  whole 
tract  of  land  to  be  sold  for  the  whole  amount 
of  the  delinquent  tax,  to  the  person  who  bid 
the  lowest  rate  of  interest  not  exceeding  16 
per  cent  per  annum,  who  should  be  deemed 
the  best  bidder.  Section  1639  (Code  1887)  re- 
quired tax  deeds  to  be  substantially  in  the 
form  therein  prescribed,  which  contained  re- 
citals shovrlng  the  purchaser  to  be  the  "best 
bidder."  No  change  was  made  by  the  act  of 
18dl,  or  its  amendment  in  1893,  In  the  form 
of  the  tax  deed.  Appellant  conceded  that  the 
change  in  the  mode  of  bidding  at  tax  sales 
would  in  itself  Justify  a  change  in  the  lan- 
guage of  the  deed  to  conform  to  the  facts, 
but  contends  that  the  tax  deed  upon  sales  to 
the  county  should  have  contained  recitals  to 
tbe  effect  that  the  purchaser  offered  the  low- 
est rate  of  interest  and  was  the  best  bidder. 
We  think  counsel  are  correct,  where  the  sale 
was  made  to  a  competitive  bidder.  But  the 
contention  that  the  same  redtals  are  neces- 


sary or  proper,  where  lands  are  bid  in  by  the 
county  for  want  of  bidders.  Is  erroneous. 
This  contention  is  founded  upon  the  assump- 
tion that  the  statute  does  not  provide  the 
rate  of  interest  which  the  county  shall  bid, 
and  that  the  county  may  bid  any  rate  of  in- 
terest it  sees  fit  Section  114,  chapter  14, 
Laws  1891,  among  other  things,  provides: 
"The  certtScate  or  certificates  so  Issued  to 
the  county  shall  bear  Interest  at  the  rate  of 
12  per  cent  per  annum."  The  same  provi- 
sion was  re-enacted  in  section  125,  chapter 
28,  Laws  of  1897,  and  was  again  re-enacted 
as  section  2204,  Revised  PoL  CJodea  of  1903. 
The  rate  of  interest  being  fixed  by  statute, 
attaches  to  and  becomes  a  part  of  the  coun- 
ty's bid  or  purchase  at  tax  sale,  and  need  not 
be  recited,  either  in  the  certificate  of  tax 
sale,  or  in  the  tax  deed. 

[2]  It  is  settled  that  the  county  may  not 
become  a  competitive  bidder  under  this  stat- 
ute, and  can  only  become  a  purchaser  at  tax 
sales,  in  case  there  are  no  other  bidders. 
Reckltt  V.  Knight,  16  S.  D.  395,  92  N.  W. 
1077.  It  may  be  conceded  that  the  tax  deed 
should  contain  redtals  disclosing  the  want  of 
bidders,  as  a  condition  to  the  right  of  the 
county  to  purchase  at  the  tax  sale  As  we 
have  seen,  the  deed  here  Involved  contains 
redtals  that  the  lots  were  offered  for  sale 
but  not  sold  for  want  of  bidders,  and  were 
then  bid  in  by  the  county  treasurer,  for  the 
sum  of  117.83,  being  the  amount  due  and  re- 
turned delinquent  for  nonpayment  of  taxes, 
costs,  and  charges  for  the  year  1892.  The 
redtals  are  sufficient  to  comply  with  the  re- 
quirements of  the  statute,  and  appellant's 
contention  that  the  tax  deed  is  invalid  for 
want  of  proper  recitals  cannot  be  sustained. 

[8]  Appellant's  second  contention  Is  that 
the  tax  deed  is  invalid  because  the  statute 
under  which  the  lands  were  sold  is  unconsti- 
tutional, in  that  it  requires  a  sale  of  the 
whole  tract  when  not  necessary  for  the  pay- 
ment of  the  tax,  and  that  this  amounts  to  a 
taking  of  property  without  "due  process  of 
law."  It  has  been  long  settled  In  this  state 
that  under  the  Constitution,  legislative  pow- 
er Is  plenary,  except  in  so  far  as  Its  exercise 
Is  Inhibited  or  limited  by  express  constitu- 
tional provisions,  or  necessary  Implications. 
Re  Limitation  of  Taxatlon(  3  S.  D.  456,  4  N. 
W.  417. 

It  is  equally  well  settled  that  tax  proceed- 
ings are  within  the  "due  process"  clause  of 
the  Constitution.  Evans  v.  Fall  River  Co., 
9  S.  D.  130,  68  N.  W.  195 ;  Turner  v.  Hand 
(30.,  11  S.  D.  351,  77  N.  W.  589;  Tripp  v. 
Tankton,  10  S.  D.  616,  74  N.  W.  447;  Alexan- 
der V.  Oordon,  101  Fed.  91,  41  C.  C.  A.  228- 
232;  Erickson  v.  Cass  Co.,  11  N.  D.  494,  92 
N.  W.  841. 

[4]  The  taxation  laws  of  this  state  which 
provide  for  assessment  of  property,  giving 
the  taxpayer  an  opportunity  to  be  heard  be- 
fore the  board  of  equalization,  requiring  a 
notice  of  sale  for  delinquent  taxe&  and  0v- 
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Ing  llie  ilg^t  of  redemption  firom  sale,  are  not 
In  violation  of  the  constitntlonal  provision  as 
to  "due  process  of  law."  It  Is  appellant's 
contention,  however,  that  the  statute  restrict- 
ing competltlye  bidding  at  tax  sales  to  the 
rate  of  Interest  alone  Is,  In  effect,  a  fotfel- 
tare  statnte,  and  Is  In  violation  of  the  "due 
process"  clause.  Forfeiture  tax  statutes 
which  provide  for  a  Judicial  hearing  and  de- 
termination on  the  question  whether  facts 
exist  constituting  statutory  conditions  of  for- 
feiture for  nonpayment  of  taxes  are  not  nec- 
essarily Invalid.  It  Is  only  that  class  of  stat- 
utes which  declare  that  a  title  shall  vest  ab- 
solutely and  beyond  dispute,  which  are  open 
to  the  objections  urged  by  appellant  in  this 
case. 

It  la  undoubtedly  competent  for  the  Legis- 
lature to  determine  what  taxes  shall  be  rais- 
ed, and  to  prescribe  the  mode  of  assessment 
and  collection.  It  necessarily  follows  that 
the  Legislature  has  the  right  to  enforce  col- 
lection of  taxes  by  the  sale  or  forfeiture  of 
the  delinquent  land.  This  may  be  done  with- 
out providing  for  a  trial  of  the  right  to  lay 
the  taxes,  or  of  the  liability  of  the  person 
upon  whom  they  are  charged,  though  the  Leg- 
islature may  not  by  its  enactment  declare  a 
final  and  absolute  divestiture  of  title  without 
giving  the  taxpayer  an  opportunity  to  be 
heard  in  opposition.  But  it  Is  only  necessary 
that  the  taxpayer  shall  be  afforded  an  oppor- 
tunity to  Interpose  objections  to  the  validity 
of  the  tax,  that  his  land  Is  not  liable  for  taxes, 
or  that  the  manner  of  assessing  or  collecting 
them  Is  not  conformable  to  the  statute,  at 
some  stage  of  the  tax  proceeding,  before  he 
is  Irrevocably  deprived  of  his  property,  and 
that  such  hearing  shall  be  had  before  some 
board  or  tribunal  competent  to  afford  relief. 
In  case  of  Invalidity  or  Injustice.  As  was 
said  In  Bartiett  v.  WUson,  59  Vt  23,  8  AU. 
321:  "If  Its  method  Is  one  that  In  itself,  and 
Its  Intended  normal  working,  will  result  In 
equal  and  uniform  taxation  as  between  all 
Its  citizens,  and  the  right  of  hearing  upon  al- 
leged errors  is  preserved,  such  method  is  due 
process  of  law."  Such  an  enactment  of  the 
Legislature  is  in  Itself  "due  process  of  law." 
People  V.  Smith,  21  N,  X.  695-598;  Garrison 
V.  City  of  New  York,  21  Wall.  196,  22  L.  Ed. 
612.  Within  these  limitations,  the  procedure 
for  the  enforcement  or  collection  of  taxes  Is 
largely,  If  not  wholly,  within  the  discretion 
of  the  Legislature.  It  Is  only  required  that 
the  substantial  and  fundamental  rights  of  the 
taxpayer  shall  be  protected.  Parker  v.  City 
of  Davenport,  65  Iowa,  633,  22  N.  W.  904; 
Ky.  R.  R.  Tax  Cases,  115  U.  S.  321,  6  Sup. 
Ct  67,  29  L.  Ed.  414.  A  public  statute,  which 
spedfles  the  day  and  place  when  a  board  of 
equalization  will  meet,  before  which  tax- 
payers may  be  heard  to  urge  objections  to  the 
assessment  and  an  opportunity  to  contest  the 
validity  of  the  tax  proceeding,  constitutes 
due  process  of  law.   A  person  affected  by  its 


action  (sannot  complain  (fiat  melt  actfon  was 
without  notice  to  him.  Santa  Clara  Co.  v. 
So.  Pac.  Co.  (C.  O.)  18  Fed.  886;  O'Neal  v. 
Bridge,  18  Md.  26,  79  Am.  Dec.  669;  State  v. 
Runyon,  41  N.  J.  Law,  98;  Nixon  v.  Rnple, 
30  N.  J.  Law,  68;  State  v.  New  Llndell  Hotel 
Co.,  9  Mo.  App.  460.  That  tax  proceedings 
under  the  statutes  of  this  state  conform  to 
these  requirements  Is  so  obvious  that  a  re- 
view of  the  statutes  Is  unnecessary  at  this 
time. 

We  find  no  provision  in  the  Constitntlon 
which,  ^ther  expressly  or  by  necessary  Im- 
plication, limits  the  power  of  the  Legislature, 
In  the  exercise  of  its  discretion,  to  enact  a 
statute  which  requires  a  sale  of  the  enfire 
tract  for  the  entire  amount  of  taxes,  and  lim- 
its competition  at  tax  sale  to  the  rate  of  In- 
terest during  the  period  of  redemption. 

The  order  of  the  trial  court  is  affirmed. 

OATK8,  J.,  took  no  part  in  this  decision. 


STATE  V.  DBVEHSLt 

(Supreme  Court  of  South  Dakota.    Oct  23, 

1913.) 

1.  Cbihinai.  Law  (f  1054*)— AppitAi>-Rui,- 
iNGS  ON  Evidence— NECEBBirr  or  Excep- 
tions. 

Rulings  on  evidence  cannot  be  reviewed 
where  no  exceptions  have  been  taken  in  the 
trial  court 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  2662-2664;  Dec.  Dig.  | 
1054.»] 

2.  Cbihinai.  Law  ({  1043«)—TbiaI/— Objec- 
tions TO  Evidence— Sufficiency. 

An  objection  that  a  question  is  incompetent 
or  Immaterial,  without  calling  the  court's  atten- 
tion to  the  alleged  reasons  therefor,  is  insuffi- 
cient to  sustain  either  a  specification  or  assign- 
ment of  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2654,  2666;  Dec.  Dig.  i 
1043.  •] 

3.  Animals  ({  15*)— RKOTTLATion  or  Slaugh- 
tering—Sale. 

Pol.  Code,  i  2945,  makes  it  nnlawful  for 
any  person  who  occasionally  slaughters  cattle 
tor  beef  to  offer  the  same  for  sale  without  ex- 
hibiting the  hide  or  hides  at  the  time  and  place 
where  the  beef  was  offered  for  sale.  Held,  that 
the  gist  of  the  offense  is  the  selling  of  the  beef 
without  exhibiting  the  bide  or  hides,  and  that 
the  place  where  the  cattle  were  killed  is  immate- 
rial. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  H  30-33;   Dec.  Dig.  {  16.»] 

4.  Anikals  (i  15*)— Regulation  of  Slauqh- 

TEBINQ — INFOBUATION — EVIDENCE. 

In  a  prosecution  for  violating  Pol.  Code,  | 
2945,  makmg  it  unlawful  for  any  person  occa- 
sionally slaughtering  cattle  for  beef  to  olier  the 
same  for  sale  without  exhibiting  the  bide  or 
hides  at  the  time  and  place  the  beef  is  offered 
for  sale,  the  information  charged  that  on  or  be- 
tween certain  dates  in  the  county  of  Pennington, 
State  of  South  Dakota,  defendant  did  slaughter 
cattle  for  beef  and  did  at  that  time  and  place 
wrongfully,  etc,  offer  the  beef  for  sale  with- 
out exhibiting  the  hide  or  hides,  etc  No  ob- 
jection was  made  to  evidence  that  the  killing  oc- 
curred outside  of  Pennington  county,  for  there 
was  no  request  for  an  instruction  that  the  jury 
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■honld  aoquit  nnleas  the  cattle  ware  daiicbtwvd 
in  each  county,  but  defendant  did  except  to  an 
instruction  that,  if  the  jury  found  that  he  did 
occa^onally  alangbter  beef  and  otTered  the  same 
for  sale  in  Pennington  conn^  without  exhibiting 
the  hidea,  then  they  should  find  defendant  guilty 
as  charged  in  that  such  instruction  relieved  the 
Jnry  from  finding  that  the  cattle  were  occasion- 
ally siangbtered  In  Pennington  county  aa  charr- 
ed. HeQ  that,  since  the  place  of  Blaughter  ii 
immaterial  under  the  statute,  a  conviction  was 
not  fatally  defecti-re  because  of  the  state's  fail- 
are  to  prove  that  the  cattle  were  killed  in  Pen- 
nington county. 

[Ed.  Note.— For  other  cases,  see  AnImaU, 
Cent  Dig.  U  30^33;   Dec.  Dig.  {  15.*] 

R.  Cbiminai,   Law    (|    1144*)— AffbaI/— Pkb- 

BUMPTIOUS  —  iNaTBUCTIONS  —  RkASOKABLB 

Doubt. 

When  the  court  Instructed  on  the  theory 
of  reasonable  donbt,  and  it  did  not  appear  that 
appellant's  brief  presented  all  the  Instructions 
given,  it  would  be  presumed  on  appeal  that  the 
trial  court  clearly  charged  that  its  instruction 
on  reasonable  doubt  applied  to  every  faot  nece*- 
sary  to  be  found  in  oraer  to  authorize  a  convic- 
tion. 

[Ed.  Note.— XV>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2738-2764,  27e*-2771,  2774- 
2781.  2901,  3^6-3087;  Dea  IMg.  f  1144.*) 

&  Crimihai.   Law    ({    1174*)— Afpeai^Mu- 

CORDUOT  or  JUBOB. 

Where  during  a  recess  it  appeared  that  one 
of  the  jurors  was  approached  and  advised  by 
the  speaker  that  he  was  the  person  whose  cat- 
tle it  was  claimed  had  been  icilled  by  defendant, 
but  it  did  not  appear  that  such  communication 
had  not  been  revealed  to  the  whole  jury  by 
sworn  testimony  of  witnesses,  nor  that  accused 
had  been  in  any  manner  prejudiced  tliereby,  it 
was  not  ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3170-3178;  Dec.  Dig.  { 
1174.*] 

7,  STATUTK8  (J  147*)— TiTLB— CODinOATIOW. 

Where  a  statute  was  subsequently  included 
in  the  Revised  Codes,  and  there  was  no  claim 
that  Uie  title  and  subtitles  of  the  Code  contain- 
ing the  provision  were  insufficient,  any  insuffi- 
ciency of  the  title  of  the  statute  when  first  adopt- 
ed in  the  session  laws  was  cured. 

[Ed.  Note.— For  other  cases,  see  Statute*, 
Cent  Dig.  S  216;   Dec  Dig.  t  147.*] 

Appeal  from  drcnit  Court,  Pamlngton 
Connty;   John  F.  Hugbea,  Acting  Judge. 

Frank  Devers  was  convicted  of  offering 
beef  for  sale  without  ezblbiting  tbe  bide. 
Affirmed. 

John  T.  MUek,  of  Sturgls,  and  WlUlam  W. 
Soule,  of  Rapid  City,  for  appellant  Royal 
C  Johnson,  Atty.  Gen.,  and  M.  Harry  O'Bri- 
en, Asst  Atty.  Gen.,  for  the  State. 

WHITING,  P.  J.  The  defendant  and  appel- 
lant, was  convicted  of  a  violation  of  section 
2045.  Pol.  Code,  which  provides:  "It  shall  be 
unlawful  for  any  person  or  persons  who  oc- 
casionally slaughter  cattle  for  beef  to  offer 
for  sale  said  beef  without  exhibiting  the  hide 
or  hides  of  such  beef  at  the  time  and  place 
said  beef  Is  offered  for  sale."  From  the 
judgment  of  conviction  and  an  order  denying 
a  new  trial,  he  has  appealed.  Appellant  has 
assigned  numerous  errors  which  present  but 
a  few  separate  questions. 


[1]  Appellant  complains  of  certain  mllngs 
of  the  court  admitting  testimony.  While 
the  record  presented  to  this  court  sets  forth 
the  questions  and  answers  complained'  of, 
yet,  omitting  three  or  four  questions,  it  does 
not  appear  that  any  exceptions  were  taken 
to  the  rulings  of  the  court  thereon. 

[2]  Furthermore,  the  only  objection  that 
appears  to  have  been  made  to  any  one  of 
said  questions  was  a  general  objection  to  the 
effect  that  the  question  was  either  incompe- 
tent or  immaterial.  Such  an  objection  in  no 
manner  calls  the  court's  attention  to  the  pre- 
cise reason  why  a  question  or  an  answer 
called  for  thereby  was  or  would  be  incom- 
petent or  immaterial  Under  the  established 
rule  prevailing  In  this  state,  such  an  objec- 
tion is  wholly  insufficient  ui)on  which  to  base 
either  a  specification  or  assignment  of  error. 
McQueen  t.  Bank  of  Edgemont,  20  S.  D. 
378,  107  N.  W.  208. 

Appellant  c<mtends  that  the  evidence  was 
wholly  Insufficient  to  support  the  vefdict,  but 
he  has  failed  to  comply  with  rule  6  of  this 
court  (140  N.  W.  vili)  providing:  "That, 
whenever  the  appellant  shall  seek  to  rely, 
upon  an  assignment  to  the  effect  that  the 
evidence  was  inBuffldent  to  support  the  ver- 
dict, finding,  or  other  decision,  he  shall  cause 
It  to  affirmatively  appear  that  the  *  *  • 
statement  in  his  brief  contains  a  statement 
of  all  the  material  evidence  received  upon 
the  trial,"  which  requirement  Is  by  rule  9 
(140  N.  W.  Ix)  made  to  apply  to  criminal 
causes.  Fiirthermore  the  record  as  presented 
discloses  ample  evidence  to  sustain  the  ver- 
dict rendered  unless  appellant  Is  correct  in 
his  contention  that  it  was  necessary,  under 
the  information  filed,  for  the  state  to  prove 
that  the  beef  sold  was  from  cattle  killed  by 
the  appellant  in  Pennington  county,  S.  D. ; 
whether  or  not  there  was  evidence  showing 
that  any  of  the  cattle  were  killed  in  Penning- 
ton county  the  record  does  not  disclose. 

[3]  A  reading  of  the  statute  quoted  re- 
veals the  fact  that  the  gist  of  the  offense 
Is  the  selling  of  the  beef  without  exhibiting 
the  hide  or  hides.  The  statements  in  said 
statute,  relating  to  the  killing  of  the  animal, 
are  only  for  the  purposes  of  limiting  the  com- 
mission of  this  offense  to  such  persons  as 
"occasionally  slaughter  cattle  for  beef."  Un- 
der this  statute  it  is  absolutely  immaterial 
where  the  cattle  were  Idlled;  the  material 
thing  being  that  the  person  by  whom  the 
beef  was  offered  for  sale  be  the  person  who 
slaughtered  the  same  and  a  person  who  oc- 
casionally slaughters  cattle  for  beef. 

[4]  It  appears,  however,  that  the  informa- 
tion filed  herein  charged  that  on  and  between 
certain  dates  "at  the  county  of  Pennington 
and  ttate  of  Bouth  Dakota"  the  defendant 
did  "slaughter  cattle  for  beef  and  for  the  pur- 
pose of  selling  said  beef  and  did,  at  said 
time  or  times  and  at  said  place,  wrongfully 
and  unlawfully  offer  said  beef  for  sale  VTlth- 
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ont  ezhlblttng  ^e  hide  or  bides  of  such  beef 
at  the  time  and  place  he  offered  the  same 
for  sale."  The  information,  it  will  be  seen, 
alleged  the  venue  not  only  of  the  unlawfnl 
sale  but  the  venue  where  it  was  charged 
the  cattle  were  killed.  It  is  the  contention 
of  the  appellant  that,  inasmuch  as  the  in- 
formation charged  that  the  cattle  were 
slaughtered  In  Pennington  county,  the  verdict 
could  not  be  sustained  unless  the  proof 
showed  that  the  slaughtering  was  done  in 
that  county.  It  does  not  appear  that  any 
objection  was  raised  to  the  admission  of  evi- 
dence tending  to  show  the  killing  of  cattle 
by  appellant  outside  of  Pennington  county; 
neither  was  there  any  request  to  the  court 
that  it  should  advise  the  Jury  to  bring  in  a 
verdict  owing  to  the  failure  of  evidence  to 
establish  the  slaughtering  in  Pennington 
county;  nor  was  there  any  request  made  to 
the  court  that  it  instruct  the  Jury  to  acquit 
the  defendant  unless  it  was  found  that  the 
cattle  were  slaughtered  in  Pennington  coun- 
ty. The  court  instructed  the  Jury  that  if 
"you  are  satisfied  the  defendant  occasionally 
slaughtered  beef,  and  that  he  offered  that 
beef  for  sale  in  the  county  of  Pennington, 
*  *  *  that  he  offered  it  for  sale  without 
exhibiting  the  hides,  then  it  is  your  duty  to 
find  the  defendant  guilty  as  charged  in  the 
information."  The  appellant  excepted  to  the 
instruction  for  the  reason  that  "it  relieved 
the  Jury  from  finding  that  cattle  were  oc- 
casionally slaughtered  in  Pennington  county 
as  charged  in  the  information."  It  is  un- 
necessary at  this  time  for  us  to  express  any 
opinion  as  to  what  the  situation  would  have 
been  if  the  appellant,  upon  the  trial,  had  ob- 
jected to  any  proof  of  the  slaughtering  of 
cattle  elsewhere  than  in  Pennington  county, 
or  if  he  had  requested  and  had  been  denied 
an  instruction  requiring  the  Jury,  before  they 
could  convict,  to  find,  as  alleged  in  the  infor- 
mation, that  the  slaughtering  was  done  in 
Pennington  county.  Inasmuch  as  under  the 
statute  the  place  where  the  slaughtering  was 
done  is  immaterial  and  therefore  any  allega- 
tion in  relation  thereto  unnecessary  in  the 
information,  and  Inasmuch  as  the  appellant 
raised  no  objection  to  the  evidence  showing 
the  killing  of  cattle  in  another  county,  and 
inasmuch  as  appellant  asked  for  no  instruc- 
tion requiring,  before  they  could  find  a  ver- 
dict of  guilty,  tliat  the  Jury  find  that  appel- 
lant killed  the  cattle  in  Pennington  county, 
and  further  inasmuch  as  the  record  herein 
falls  to  show  that  there  was  not  ample  un- 
disputed evidence  showing  that  the  appel- 
lant did  "occasionally  slaughter  cattle  in 
Pennington  county,"  the  contention  of  appel- 
lant cannot  be  sustained. 

[t]  Appellant  complains  of  certain  instruc- 
tions given  by  the  court  wherein,  as  in  the 
instruction  quoted  above,  the  court  called 
attention  to  facts  which,  if  found,  would 
sustain  a  verdict  of  guilty  but  wherein  the 
court  did  not  caution  the  Jury  that  it  must 


be  satisfied,  beyond  a  reaionahle  doubt,  as 
to  the  existence  of  such  facts  before  it  would 
be  warranted  in  rendering  a  verdict  of  guil- 
ty. Appellant's  brief  does  not  purport  to 
present  to  us  all  the  instructions  ^ven  to 
the  Jury,  but  it  does  appear  that  there  was 
an  instruction  upon  the  rule  of  reasonable 
doubt.  There  being  nothing  to  the  contrary 
appearing,  it  must  be  presumed,  upon  appeal, 
that  the  trial  court  made  it  perfectly  clear 
to  the  Jury  that  its  instruction  upon  the 
rule  of  reasonable  doubt  applied  to  every 
fact  necessary  to  be  found  in  order  to  au- 
thorize a  verdict  of  guilty.  Instructions  are 
to  be  construed  as  a  whole.  State  v.  Bren- 
nan,  2  S.  D.  384,  50  N.  W.  e26;  McBride 
V.  Wallace,  17  N.  D.  «6,  117  N.  W.  88T. 

[6]  Appellant  contends  that  there  was 
misconduct  on  the  part  of  the  Jury  such  as 
would  necessitate  the  setting  aside  of  the 
verdict  herein.  It  appears  that,  at  some 
stage  during  the  trial  when  a  recess  was 
taken  and  while  the  Jury  were  apparently 
disbanded,  a  party  approached  one  of  the 
Jurymen  and,  in  Uie  course  of  conversation 
with  him,  advised  sa<±.  Juryman  "that  he 
was  the  party  whose  cattle  those  fellows 
killed."  It  further  appears  that  the  Jury- 
man immediately  advised  him  that  he  was 
a  Juryman,  and  such  party  made  no  fur- 
ther reference  to  the  case.  This  incident 
was  immediately  communicated  to  counsel 
for  the  defendant,  who  failed  to  call  the 
court's  attention  to  same  until  after  the  ver- 
dict. There  is  absolutely  nothing  in  this 
record  to  show  but  what  the  fact  that  was 
communicated  to  this  Juryman  was,  either 
before  or  after  this  incident,  revealed  to  the 
whole  jury  by  the  sworn  testimony  of  wit- 
nesses. In  other  words,  there  is  absolutely 
nothing  that  would  reveal  to  this  court  that 
there  was  anything  brought  to  the  notice 
of  this  juryman  that  was  not  brought,  in  a 
proper  manner,  to  the  notice  t>f  the  whole 
Jury.  The  record,  therefore,  fails  to  show 
any  facts  from  which  we  would  have  a  right 
to  infer  or  presume  that  the  appellant  was 
In  any  manner  prejudiced  by  the  incident 
referred  to. 

[7]  Appellant  contends  that  the  statute 
(section  2945,  supra)  is  unconstitutional  for 
the  reason  that  it  was  enacted  as  a  part  of 
chapter  112  of  the  Session  Laws  of  1891, 
and,  as  appellant  contends,  the  tittle  of  such 
chapter  did  not  express  or  give  notice  of  the 
subject-matter  contained  therein.  It  is  un- 
necessary for  us  to  consider  this  contention 
for  the  reason  that,  upon  the  adoption  of  the 
Revised  Codes  in  the  year  1903,  the  Legisla- 
ture adopted  this  section  as  a  part  thereof, 
and  the  appellant  has  in  no  manner  ques- 
tioned the  suflSdency  of  the  title  to  the  Polit- 
ical Code,  wherein  it  is  found,  nor  the  suffi- 
ciency of  any  of  the  subtitles  of  such  Code 
under  which  such  section  is  found.  As  a 
matter  of  fact,  the  title  to  such  Code  is 
amply  suffldent  to  authqilKe^tlie  enactment 
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therennder  of  tbe  section  in  question.  Wil- 
son ▼.  Western  Surety  Co.,  81  S.  D.  — ,  140 
N.  W.  288. 

The  judgment  and  order  appealed  from 
are  afSrmed. 

OAliES,  J.,  takes  no  part  In  this  decision. 


SHERIN  y.  EASTWOOD  et  «L 

(Supreme  Court  of  South  Dakota.    Oct.  23, 
1918.) 

▲ppeai.  and  Ebbor  a  667*)— Settleiocnt  of 
Rkcobd— Reukf  from  Dxfatilt. 

To  entitle  appellants  to  relief  from  their 
failure  to  have  a  proper  record  settled  in  the 
trial  court,  it  was  essential  that  they  show  by 
facts  that  such  failure  was  "through  mistake  or 
accident,"  as  required  by  Code  Civ.  Proc.  {  461. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  2830-28S3;  Dec.  Dig.  S 
657.*] 

On  rehearing.  Former  decision  and  Judg- 
ment below  affirmed. 

For  former  opinion,  see  142  N.  W.  176. 
See,  also,  142  N.  W.  179. 

SMITH,  3.  The  original  decision  in  this 
case  will  be  found  in  Sherln  t.  Eastwood  et 
aL,  142N.  W.  176. 

Appellants  filed  a  petition  for  rehearing, 
upon  which  it  was  ordered  that  the  petition 
for  rehearing  be  granted,  "to  tbe  following 
extent  and  no  farther,"  namely:  "In  order 
that  there  be  farther  presented  to  this  court 
the  question  of  whether  or  not  sufficient 
cause  exists  to  excuse  tbe  appellants  for 
their  failure  to  have  had  settled  a  proper 
record  in  the  trial  court,  so  that  it  appears 
that  It  would  not  be  an  abuse  of  discretion 
on  the  part  of  the  trial  court  to  settle  the 
record  at  this  time." 

Upon  the  return  day,  counsel  presented 
oral  argument,  and  have  filed  elaborate 
briefs.  Appellants'  counsel,  apparently  un- 
mindful of  the  limitations  contained  In  the 
order  granting  the  rehearing,  has  filed  a 
learned  and  exhaustive  brief,  covering  every 
phase  of  the  legal  questions  presented  upon 
the  original  motion.  In  the  former  opinion 
of  this  court,  it  is  distinctly  pointed  out 
that  appellants,  upon  an  application  to  the 
trial  court  to  be  relieved  from  their  default 
in  not  taking  necessary  steps  to  procure 
settlement  of  the  bill  of  exceptions  or  state- 
ment of  the  case  or  exception,  within  the 
time  permitted  by  statute,  could  not  be  re- 
Ueved  from  such  default  except  "upon  good 
cause  shown."  It  was  also  pointed  out  that 
this  court  must  and  would  assume  that  no 
other  or  sufficient  grounds  existed  for  relief 
from  such  default,  except  such  as  were  dis- 
closed to  this  court  upon  the  hearing,  and 
If  upon  such  showing  the  trial  court  would 
commit  an  abase  of  discretion  in  granting 
such  relief,  this  court  should  refuse  to  per- 
mit this  case  to  be  returned  to  the  trial 


court  as  an  idle  act  Upon  tliis  rehearing, 
appellants'  counsel,  although  the  rehearing 
was  granted  for  that  distinct  purpose,  have 
failed  and  have  not  even  attempted  to  pre- 
sent a  single  new  fact  in  excuse  or  explana- 
tion of  the  failure  of  appellants'  original 
counsel  to  obtain  or  apply  for  a  settled  rec- 
ord, statement  of  the  case,  or  bill  of  excep- 
tions, some  one  of  which  is  absolutely  and 
concededly  necessary  to  confer  upon  this 
court  Jurisdiction  to  consider  or  decide  the 
questions  sought  to  be  reviewed  upon  the 
apiteal.  The  whole  substance  and  effect  of 
counsel's  argument  is  a  claim  that  this  court 
was  without  authority  or  legal  right  to  de- 
mand a  knowledge  of  the  facts  relied  upon 
to  excuse  the  default  in  the  trial  court 

Appellants'  counsel  apparently  is  laboring 
nnder  an  entire  misconception  as  to  both  the 
duty  and  authority  of  this  court,  upon  appli- 
cations of  tbe  kind  here  involved.  In  his 
brief  he  states  that  this  court  "has  under- 
taken, in  the  first  instance,  before  that  ques- 
tion was  properly  before  it  as  an  appellate 
court  to  decide  whether  the  defendants  were 
entitled  to  be  relieved  or  should,  in  the  in- 
terests of  Justice,  be  relieved  from  a  default 
In  not  having  a  bill  of  exceptions  or  state- 
ment of  the  case  prepared  and  served  within 
the  statutory  time,  and  which  must  necessa- 
rily be  passed  npon  in  the  first  Instance  by 
the  trial  court  which  alone  has  the  power  to 
relieve  from  such  default,  under  section  IM 
of  the  Civil  Code  of  Procedure  and  section 
306  of  same."  "The  defendants  and  appel- 
lants wiU  not  npon  such  application  to  the 
trial  court  be  required  to  depend  solely  upon 
the  affidavits  presented  to  this  court  upon 
this  application,  but  may,  in  addition,  pre- 
sent affidavits  of  Wilbur  S.  Glass  and  Walter 
H.  Shurtletf,  and  tbe  affidavits  presented  to 
this  court  were  simply  for  the  purpose  of 
showing  that  tbe  defendants  and  appellants 
have  in  good  faith  given  notice  of  appeal, 
and  have  through  mittake  (the  italics  are  our 
own)  omitted  to  do  a  certain  other  act  neces- 
sary to  make  the  appeal  effectual.    *    •    •  •» 

Doubtless,  the  affidavits  presented  to  this 
court  may  have  been  Intended  to  show  that 
the  appellants  "have  through  mistake  omit- 
ted to  do  a  certain  other  act  necessary  to 
make  the  appeal  effectual."  Such  affidavits 
certainly  do  show  that  appellants  have  ftiiled 
to  "do  a  certain  act  necessary  to  make  tbe 
appeal  effectual,"  but  there  is  not  a  scintilla 
of  competent  evfdence  in  such  affidavits 
showing  that  the  omission  to  do  this  act  loas 
through  mistake.  Counsel  intimates  that 
this  vital  ftict  may  be  shown  to  the  trtal 
court  by  the  affidavits  of  Class  and  Shurtleff 
— but  the  affidavits  of  Glass  and  Shurtleff 
are  not  before  this  court  There  is  no  evi- 
dence before  this  court  that  Glass  and  Shurt- 
leff were  mistaken,  either  as  to  law  or  fact 
For  anght  that  appears  in  this  record,  the 
failure  to  procure  a  transcript  and  obtain  a 
settled  record  "necessary  to  make  this  ap- 
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peal  effectnal"  may  baTe  been  oocasioiied 
by  the  failnre  of  appellants  themaelyes  to 
fnmldi  the  neceesaty  transcript  or  means  to 
procure  the  same  from  the  ofltelal  stenogra- 
pher, or  for  other  reasons  not  disclosed. 

By  the  express  terms  of  the  order  granting 
the  rehearing  now  before  us,  It  was  to  afford 
appellants  an  opportunity  to  disclose  to  this 
court  whether  "sufficient  cause  exists  to  ex- 
cuse the  appellants  for  their  failure  to  have 
had  settled  a  proper  record  In  the  trial  court 
*  *  *"  In  Uen  of  this  showing,  appel- 
lants' counsel  hare  presented  a  lengthy  brief 
and  argument,  the  gist  of  which  Is  contained 
In  the  foregoing  quotation  therefrom,  and  we 
can  only  say  at  this  time,  as  we  have  in  our 
former  decision,  "Clearly  this  court  is  left 
with  no  adequate  explanation  or  excuse  for 
BO  plain  a  disregard  of  statutes  and  rules  of 
court  governing  appeals." 

Appellants'  counsel  cites  Tarlous  decisions 
of  this  and  other  courts  permitting  the  re- 
turn of  records  for  corrections  or  necessary 
and  proper  additions  by  the  trial  courts,  and 
seeks  to  draw  the  inference  that  his  clloits 
should  be  relieved  from  the  same  acts,  even 
though  done  with  full  knowledge  of  these 
same  decisions  and  of  the  correct  rules  of 
practice  therein  announced.  Such  an  act  is 
not  in  any  sense  a  "mistake."  It  could  be 
considered  only  a  wUUnl  disregard  of  known 
rules  of  procedure. 

It  may  be  true,  as  stated  by  appellants' 
counsel,  that  the  law  goTeming  the  mode  of 
maMng  up  settled  records,  statements  of  the 
case,  or  bills  of  exceptions  has  been  In  a 
somewhat  "chaotic  condition,"  but  there  has 
never  been  In  the  judicial  history  of  this 
state  any  "chaos"  or  question  about  the  prop- 
osition that  some  form  of  settled  record, 
either  a  statement  of  the  case,  a  settled  rec- 
ord or  bill  of  exceptions,  or  exceptions  set- 
tled, was  absolutely  essential  to  a  review  of 
errors  of  law  occurring  at  the  trlaL  No  such 
record  was  ever  attempted  to  be  settled  in 
this  case  by  appellants'  counsel,  so  far  as 
the  record  discloses,  and  we  are  utterly  un- 
able to  comprehend  how  a  mistake  or  mis- 
appr^enslon  on  the  part  of  appellants'  coun- 
sel as  to  the  proper  method  or  mode  of  set- 
tling a  statement  of  the  case,  settled  record, 
or  bill  of  exceptions,  even  If  conceded  or 
shown,  could  be  made  the  foundation  for  re- 
lief from  a  failure  to  make  any  attempt  at 
all  to  tettle  a  record  of  jmn  detaription,  as 
In  the  case  before  us. 

This  court  In  Its  former  decision,  recog- 
nized the  rule  that  mere  ignorance  of  the 
law  on  the  part  of  counsel,  unaccompanied 
by  any  excuse  or  explanation,  cannot  be  con- 
sidered a  "mistake"  upon  which  relief  from 
the  operation  or  effects  of  the  law  may  be 
predicated.  The  distinction  between  mistake 
and  Ignorance  is  patent  If  it  be  assumed 
that  appellants'  original  counsel  were  not 
Ignorant   of   the  law — and  from   the   high 


standlay  and  long  experienoe  of  sndi  eoonsel, 
we  think  it  may  safely  be  so  aaaamed— 
the  default  in  the  absence  of  an  excuse  or 
explanatloD,  could  only  have  resulted  ftom 
a  willful  disregard  of  the  law  and  the  deci- 
sions of  this  court  and  was  not  a  "mistake^" 
And  if  it  be  assumed,  as  anpellants*  counsel 
assert  that  the  relief  which  he  seeks  is  un- 
der section  461,  Code  of  Civil  Procedure,  how 
can  counsel  urge  that  the  only  showing  re- 
quired la  that  appellants  have  taken  the  ap- 
peal in  good  faith  and  with  due  diligence, 
when  the  plain  language  of  the  statute  also 
requires  the  srtrtiHonal  showing  that  the 
failure  to  do  the  act  or  thing  "necessary  to 
render  the  appeal  eflfectnal"  was  "through 
mistake  or  accident"?  Singularly  enough 
counsel  for  appellants  in  his  brl^  makes  the 
unquallfled  statement  that  "the  said  affida- 
vits clearly  show  that  the  failure  to  have 
such  bill  or  statement  settled  before  appeal 
was  through  mistake."  The  affidavits  of 
appellants  and  their  counsel  do  show,  per- 
haps, that  affiants  tAinA;  and  'beUeve  such 
failure  was  through  some  mistake — but  such 
a  conclusion  or  guess  or  surmise  is  not  com- 
-petent  evidence  of  any  fact  *^^  tor  some 
reason  which  we  do  not  comprehend,  appel- 
lants have  failed  to  present  in  the  record  the 
affidavits  of  appellants'  former  counsel  who 
alone  must  know  the  facts  out  of  which  the 
mistake  arose,  if  any  mistake  existed.  The 
rehearing  on  this  motion  was  granted  sole- 
ly to  enable  appellants  to  make  this  show- 
ing, but  Instead  of  presenting  the  lacking  ev- 
idence, which  was  clearly  pointed  out  In  our 
former  opinion,  appellants'  counsel  has  done 
nothing  more  than  challenge  the  right  of  this 
court  to  require  such  evidence.  The  right 
and  duty  of  this  court  to  grant  relief  only 
upon  the  showing  required  by  the  statute  it- 
self is  so  dear  that  we  do  not  care  to  dis- 
cuss the  matter  further. 

We  adhere  to  our  former  decision,  and  the 
Judgment  of  the  trial  court  is  affirmed. 

GATES,  J^  took  no  part  In  this  decision. 


KRUEOEB  V.  EBUEGEB. 

(Supreme  Court  of  South  Dakota.    Oct  23, 
1013.) 

1.  CoNTEKFT  (I  61*)— Hbabirq— Necessitt  or 
Findings. 

A  court  cannot  lawfully  adjudge  a  person  In 
contempt  without  making  findings  of  fact  show- 
ing, as  a  matter  of  law,  that  such  person  is  in 
fact  guilty. 

[Ed.  Note.— For  other   cases,  see   Contempt 
Cent  Dig.  H  188-194,  196 ;  Dec  Dig.  i  eL»J 

2.  CONTKXFT     (i     23*)— DKOBKB— FAILtrKB     TO 

Pebfobh— Sebvick. 

Code  Civ.  Proc.  {  880,  provides  that  when 
a  judgment  requires  the  peiiormance  of  an  act 
other  than  the  payment  of  money  or  the  delivery 
of  real  or  personal  property,  a  certified  copy  may 
be  served  on  the  party  against  whom  it  is  given, 
and  if  he  refuses  to  comply  therewith,  he  may 
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be  pnnlahed  as  for  contempt  Section  662  pro- 
vides that  the  chapter  relating  to  the  service  of 
notices  and  papers  otherwise  than  personally  on 
the  defendant  shall  not  apply  to  tiie  service  of 
any  paper  to  bring  a  party  into  contempt.  SeM, 
that  before  a  defendant  may  be  adjudged  guilty 
of  contempt  for  failing  to  obey  the  requirements 
of  a  decree,  it  mu^t  be  shown  that  a  copy  was 
personally  served  on  him  before  the  comniiBaion 
of  the  acta  constituting  the  contempt. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  §S  68-70;  Dec  Dig.  {  23.*] 

Appeal  from  Olrcnlt  Court,  Bfrown  County; 
Frank  McNulty,  Jndge. 

Action  by  Mathilda  U  Kmeger  against 
August  F.  Kmeger.  From  a  Judgment  find- 
ing defendant  guilty  of  contempt  of  court, 
he  appeals.    Reversed. 

George  H.  Fletcher,  o*  Aberdeen,  for  ap- 
pellant. 

WHITING,  P.  J.  This  Is  an  appeal  from  a 
Judgment  adjudging  appellant  guilty  of  con- 
tempt of  the  circuit  court,  and  inflicting  pun- 
ishment therefor.  The  Judgment  recited: 
"That  the  said  defendant  be  and  he  Is  here- 
by declared  to  be  In  contempt  of  this  court 
for  violation  of  and  disobedience  of  the  or- 
ders of  court  heretofore  rendered  In  this  ac- 
tion." This  action  Is  one  wherein  plaintiff 
Eought  and  obtained  a  decree  of  divorce  from 
this  appellant,  the  defendant  therein,  and 
the  affidavit  of  plaintiff,  submitted  In  sup- 
port of  her  motion  seeking  to  have  api)el- 
lant  adjudged  guilty  of  contempt  of  court, 
sets  forth  that  the  alleged  contempt  con- 
sisted in  appellant's  failure  to  comply  with 
certain  provisions  of  the  decree  granted 
plaintiff  therein. 

[1]  The  circuit  court  made  no  findings  of 
fact,  and  appellant  assigns  as  error  the  en- 
tering of  the  judgment  adjudging  him  guilty 
of  contempt  without  the  making  of  findings 
upon  which  such  judgment  could  be  based. 
This  question  was  fully  considered  by  this 
court  in  Hoffman  v.  Hoffman,  26  S.  D.  84, 
m  N.  W.  478,  80  Ll  B.  A.  (N.  S.)  664,  Ann. 
Ces.  1913A,  056,  wherein  It  was  held  that  a 
court  cannot  lawfully  adjudge  a  person  in 
contempt  without  making  findings  of  fact 
showing,  as  a  matter  of  law,  that  such  per^ 
son  Is  in  fact  guilty. 

[2]  Appellant  also  contends  that  the  proof 
submitted  showed  that  appellant  had  no  no- 
tice or  Imowledge  as  to  the  contents  of  said 
decree,  and  that  no  copy  of  said  decree  had 
been  served  upon  him.  The  proof  submitted 
wholly  failed  to  show  that  appellant  bad 
been  personally  served  with  the  decree,  and 
failed  to  show  that  he  had  knowledge  of  its 
contenta  Under  the  provisions  of  sections 
330  and  662  Code  of  Civil  Procedure,  before 
appellant  could  be  adjudged  guilty  of  con- 
tempt of  court  In  not  obeying  the  mandates 
of  such  decree,  it  must  be  shown  that  a  copy 
of  such  decree  was  personally  served  upon 
him  before  the  commission  of,  or  omission 
to  do,  those  acts  the  commission  or  omis- 


sion of  which  constltnte  fbe  alleged  con- 
tempt lArson  ▼.  JLarson,  9  S.  D.  1,  67  N. 
W.  842;  Scott  v.  Scott,  9  S.  D.  125,  68  N.  W. 
194. 

The  circuit  court  did  not  find  that  appel- 
lant acted  willfully  or  contumaciously  In  not 
obeying  the  provisionB  of  such  decree,  and 
the  evidence  submitted  would  not  warrant 
such  a  finding;  without  such  finding  no 
judgment,  adjudging  one  guilty  of  contempt 
of  court,  can  be  sustained.  Hoffman  v.  Hoff- 
man, supra. 

The  judgment  appealed  from  is  reversed. 

OATBS,  J.,  takes  no  part  In  this  decision. 


DATES  V.  MARSHATJi. 

(Supreme  Court  of  South  Dakota.    Oct  23, 
1013.) 

Appeai-  and  Esbob  (I  773*)— Fatlubk  to  Filb 

BbIEF— AmSMANCE. 

Where  the  appeal  was  taken  from  the  judg- 
ment roll,  no  settled  record  being  had,  it  will  be 
deemed  abandoned,  where  no  briefs  are  filed 
within  several  months  after  notice  of  appeal 
was  filed,  and  the  judgment  below  will  be  af- 
firmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  3104,  8108-3110;  Dec 
Dig.  1773.*] 

Appeal  from  Qrcuit  Court,  Buffalo  Coun- 
ty;  Frank  B.  Smith,  Judge. 

Action  by  Charles  E.  Oates  against  J.  E. 
Marshall.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

A.  B.  Hitchcock,  of  Mitchell,  for  appellant 
Brown  &  Brown,  of  Chamberlain,  for  respond- 
ent 

McCOT,  J.  In  this  case  notice  of  appeal 
was  filed  in  this  court  on  May  12,  1913. 
There  was  no  settled  record,  the  appeal  be- 
ing taken  on  the  judgment  roll.  No  briefs 
have  been  filed.  The  appeal  will  be  deemed 
abandoned. 

The  Judgment  appealed  from  Is  affirmed. 


OATES,  J.,  not  sitting. 


liOUNSBERBT  et  al.  t.  KELLY. 

(Supreme  Court  of  South  Dakota.    Oct  23, 

1913.) 

1.  JUBT    (S  14*)— RiOHT  TO    JDBY  TbIAI/— EQ- 
UITABLE Actions  ob  Issues. 

In  an  action  for  specific  performance  of  a 
contract  plaintiff  is  not  entitled  to  a  jury  trial 
as  a  matter  of  right 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {{  40-60,  66-83;  Dec  Dig.  {  14.*] 

2.  JUBT   (g  13*)— RlQHT  TO   JUBT  TBIAI/— EQ- 

uiTABtE  Actions  ob  Issues. 

Where,  in  an  action  for  specific  performance 
of  a  contract,  the  answer  admitted  the  making 
of  the  contract,  and  sought  a  rescission  thereof 
for  fraud,  this,  the  only  defense  in  the  action, 
was  of  equitable  cognizance,  and  defendant  was 
not  entitled  to  demand  a  jury  trial  upon  the  issue 
raised. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  a  35-83;   Dec  Dig.  $  13.*] 
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On  petition  for  rehearing.    Former  opinion 
corrected,  and  rehearing  denied. 
For  former  opinion,  see  142  N.  W.  180. 

SMITH,  J.  This  case  Is  before  na  npon 
petition  for  rehearing.  The  former  opinion 
Is  reported  In  Lounsberry  v.  Kelly,  142  N.  "W. 
180.  We  are  of  opinion  the  conclusion  reach- 
ed In  that  decision  mnst  be  adhered  to;  but. 
In  justice  to  appellant's  counsel,  deem  It  our 
duty  to  correct  certain  statements  contained 
In  the  former  opinion. 

Upon  the  appeal,  appellant's  counsel  sought 
to  have  reviewed  certain  Instructions  given 
by  the  court  which  were  excepted  to  and  the 
refusal  of  the  trial  court  to  give  certain  in- 
structions requested  by  appellant's  counsel  at 
the  trial.  In  that  opinion  this  court  said: 
"The  failure  to  Insert  the  Instructions  com- 
plained of  and  those  refused  In  the  statement 
of  facts  In  appellant's  brief  would  be  suffi- 
cient alone,  in  any  case,  to  warrant  this 
court  In  disregarding  errors  In  instructions." 

Appellant's  original  brief  was  filed  'on  Jan- 
uary 12, 1913,  and  did  not  In  fact  contain  the 
instructions  complained  of,  but  thereafter,  on 
March  15,  1913,  on  application  to  the  pre- 
siding judge,  an  order  was  entered  without 
objections,  from  respondent's  counsel,  permit- 
ting appellant  to  file  an  additional  brief  con- 
taining the  Instructions  complained  of  and 
omitted  from  the  original  brief. 

[1]  In  the  preparation  of  the  decision,  the 
supplemental  brief  was  inadvertently  over- 
looked, and  appellant's  counsel  were  appar- 
ently negligent  In  having  overlooked  the  de- 
cision of  this  court  in  State  v.  Doran,  28  S. 
D.  486,  134  N.  W.  53,  which  was  handed 
down  on  January  17,  1912.  The  purpose  of 
this  opinion  is  to  correct  the  apparent  in- 
justice done  appellant's  counsel  by  our  for- 
mer decision.  That  decision,  however,  did  not 
turn  wboUy  upon  the  assumed  omission  of 
instructions  sought  to  be  reviewed,  but  was 
founded  mainly  upon  the  proposition  that  the 
judgment  and  findings  appealed  from  were 
In  an  equity  action;  that  the  verdict  was 
merely  advisory  to  the  court ;  and  that  In  an 
equity  suit  error  could  not  be  predicated  up- 
on alleged  errors  in  instructions  to  a  jury. 
In  the  petition  for  rehearing,  appellant's 
coimsel  challenge  the  correctness  of  this  hold- 
ing. Appellant's  counsel  Insist  that,  "if  from 
all  the  pleadings  there  was  a  question  of  fact 
to  which  the  defendant  Is  entitled  to  a  jury, 
he  cannot  be  deprived  of  it,  and  that  In  this 
case  it  was  a  question  of  fact  that  should 
properly  be  tried  to  a  jury."  The  action  was 
for  specific  performance  of  a  contract,  and, 
under  all  the  former  decisions  of  this  court, 
is  one  In  which  plaintiff,  in  any  event,  is 
not  entitled  to  a  jury  trial  as  a  matter  of 
right  Appellant's  counsel  cite  the  case  of 
Gorthy  v.  Jarvls,  15  N.  D.  509,  108  N.  W.  39, 
which  holds  that  "the  defendant  cannot  be 
deprived  of  a  jury  trial  in  a  proper  case  be- 


came the  plaintiff  has  demanded  equitable  In- 
stead of  legal  relief."  That  decision  has  no 
application  in  this  case. 

[2]  In  the  case  at  bar  the  answer  is  not 
set  out  in  appellant's  statement,  except  as 
follows:  "Defendant  and  appellant  In  his  an- 
swer admits  the  maldng  of  the  contract,  and 
sets  up  fraud  on  the  part  of  plaintiff  and  re- 
spondent" The  relief  sought  by  defendant 
was  a  rescission  of  the  contract  sought  to  be 
enforced,  on  the  ground  of  fraud.  Such  a  de- 
fense is  likewise  of  equitable  cognizance,  and 
la  the  only  defense  In  the  action.  The  de- 
fendant therefore  was  not  entitled  to  demand 
a  jury  trial  upon  the  Issues  of  fact  raised 
by  his  answer.  It  is  perfectly  clear  there- 
fore, that  the  decisions  of  this  court  referred 
to  In  the  former  opinion  are  decisive  of  this 
appeal. 

The  former  opinion  is  reafllrmed,  and  the 
petition  for  a  rehearing  denied. 

GATES,  J.,  took  no  part  in  this  decision. 


REEVES  &  00.  V.  BLOCK  (FIRST  NAT. 
BANK  OF  WAUBAY,  Intervener). 

(Supreme  Court  of  South  Dakota.    Oct  8, 
1913.) 

AppBAt  AND  Ebrob  (S  773*)— Bbiefb— Fail- 

UBE  TO  File. 

Where  an  appeal  was  taken  by  service  and 
filing  notice  on  April  80,  1913,  and  under  the 
rules  the  time  within  which  plaintiff  should 
have  served  and  filed  his  brief  expired  May  30th 
following,  but  without  any  extension  of  time,  no 
brief  was  filed  prior  to  October  8,  1918,  the  ap- 
peal would  be  regarded  as  ahandoned  and  the 
judgment  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  g{  3104,  3108-3110;  Dec. 
Dig.  I  773.*1 

Appeal  from  Circuit  Ctourt,  Day  County; 
Frank  B.  McNulty,  Judge. 

Action  by  Reeves  &  Co.,  a  corporation, 
against  August  Block  and  the  First  National 
Bank  of  Waubay,  intervener.  From  a  judg- 
ment for  Intervener,  plaintiff  appeals.  At- 
firmed. 

Howard  Babcock,  of  Slsseton,  for  appel- 
lant   Anderson  &  Waddell,  for  respondent 

WHI-HNG,  P.  J.  It  appears  from  the 
files  herein  that  the  appeal  was  taken  by  the 
service  and  filing  of  the  notice  thereon  on 
the  30th  day  of  April,  1913,  and  that  the  rec- 
ord herein  had  been  settled  prior  to  ttie 
taking  of  such  appeal,  to  wit,  on  the  1st 
day  of  March,  1913.  Under  the  rules  of  this 
court,  the  time  within  which  the  appellant 
should  have  served  and  filed  his  brief  upon 
appeal  expired  on  the  30th  day  of  May,  1913; 
and,  although  there  is  no  stipnlation  on  file 
extending  the  time  within  which  appellant 
may  file  his  brief  and  no  order  allowing  such 
an  extension  has  been  sought  by  the  appel- 
lant, yet  the  appellant  has  remained  In  de- 
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fatilt  in  t&e  matter  of  filing  a  brief  herein 
from  the  said  30th.  day  of  May,  1913,  ontll 
tbls  date. 

Wherefore,  under  the  mllng  heretofore 
annoanced  by  this  court,  the  appeal  herein 
will  be  treated  as  abandoned,  and  the  Judg- 
ment of  the  trial  court  be  and  the  aame  la 
affirmed. 

OATBS,  J.,  taking  no  part  In  the  decUdon. 


WBSSINOTON  SPRINGS  STATE  BANK  t. 
VBRBZ. 

(Supreme  Court  of  South  Dakota.     Oct  8, 
1913.) 

Appkai,  and  Ebbob  (I  773*)— BRrers— TniK  or 
Ftltno— Abaroonuknt  or  Appkai.. 

Where  notice  of  appeal  was  served  and 
filed  on  March  8,  1913,  and  the  record  was  set- 
tled on  May  20,  1913,  so  that  appellant  was  In 
default  in  not  filing  bia  brief  on  or  before  June 
19, 1913.  his  appeal  was  thereafter  deemed  aban- 
doned, and  the  judgment  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E^rror,  Cent.  Dig.  ||  3104,  3108-3110;  Dec.  Dig. 
I  773.»1 

Appeal  from  Circuit  Court,  Jerauld  Coun- 
ty;   Frank  B.  Smith,  Judge. 

Action  by  the  Wesslngton  Springs  State 
Bank  against  J.  H.  Verry.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  ^- 
firmed. 

J.  O.  Bradford,  of  Wesslngton  Springs, 
and  Null  &  Roybl,  of  Huron,  for  appellant. 
Cha&  R.  Hatch,  of  Wesslngton  Springs,  and 
J.  E>.  Whiting,  of  Woonsocket,  for  respondent 

WHITING,  P.  J.  It  appears  that  the  ap- 
peal herein  was  taken  by  the  service  and 
filing  of  notice  of  appeal  upon  the  8th  day 
of  March,  1913.  It  further  appears  that 
the  record  herein  was  settled  on  the  20th 
day  of  May,  1913.  There  being  no  stipula- 
tion on  file  extending  the  time  wherein  ap- 
pellant might  serve  and  file  his  brief  upon 
appeal  and  no  extension  of  such  time  having 
been  asked  for,  and  It  therefore  appearing 
that,  since  the  19th  day  of  June,  1913,  the 
appellant  has  been  In  default  in  the  matter 
of  the  filing  of  brief  herein,  appellant's  ap- 
peal herein  will  be  and  is  deemed  abandon- 
ed, and  the  Judgment  appealed  from  Is  af- 
firmed. 

GATES,  J.,  takes  no  part  in  this  decision. 


BASKERVILLE  t.  THOMAS  et  aLt 

(Supreme  Court  of  South  Dakota.     Oct  28, 
1913.) 

1.  Affeai.  and  Ebbob  ({  745*)  —  Bbiei-  — 
Sfecification    of   Ebbob   —    Pubfose    of 
Statute. 
The  purpose  of  liaws  1911,  c.  16,  requiring 

appellant  to  file  and  attach  to  the  transcript 


specifications  of  error,  is  to  Inform  the  opposite 
party  of  the  errors  relied  on,  so  that  he  may 
determine  whether  the  transcript  covers  all 
matters  material  to  the  specifications,  and, 
where  no  specifications  are  filed  with  the  tran- 
script, it  cannot  be  considered  by  the  trial  or 
appellate  courts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  g§  3039,  3042;    Dec.  Dig.  { 

2.  Appbai,  and  Ebbob  (§  746*)— Specuica- 
noN  OF  Ebbob— Time  of  Fiung. 

Where  the  transcript  was  filed  June  18th, 
80  -that  under  the  statute  the  specifications  of 
error  should  have  been  filed  not  later  than  June 
28th,  specifications  offered  to  be  filed  July  1st 
were  too  late,  and  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3039,  3042;  Dea  Dig.  { 
746.*] 

3.  Appeai.   and   Ebbob   (i   768*)— Speoifioa- 

TION  OF  EbROB— NeCBSBITT. 

Laws  1911,  c.  15,  requiring  the  brief  to 
contain  specifications  of  error,  etc.,  and  provid- 
ing that,  if  it  does  not  contain  such  things,  the 
court  "shall  dismiss  the  appeal  on  motion,"  is 
mandatory. 

[E2d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3093;   Dec.  Dig.  §  758.*] 

4.  Appeal  and  Ebbob  ({  745*)— Specifica- 
tion or  Ebbob— Excuses  fob  Failube  to 
Pile. 

Failure  to  file  specifications  of  error  within 
the  time  required  by  Laws  1911,  c.  15,  cannot 
be  excused  on  the  ground  of  mistake,  in  that 
appellant  thought  it  was  not  necessary;  the 
Supreme  Court  decision  on  which  appellant 
based  his  idea  of  the  law,  as  well  as  numerous, 
other  decisions,  plainly  construing  the  statute 
as  r^uiring  such  specifications. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3039,  3042;  Dec.  Dig.  i 
745.*] 

6.  Appeal  and  Ebbob  (§  501*)- Statement 
OF  Facts— Reoitalb— Exceptions. 

In  order  to  review  assignments  of  error, 

appellant's  statement  of  facts  must  show  that 

the  alleged  erroneous  ruling  was  excepted  to  by 

appellant. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent   Dig.   §§  2300-2305;    Dec.  Dig.  { 

501.*] 

6.  Appeal  and  Ebbob  (i  672*)— Assignments 
OF  Erbob— Judicial  Notice  of  Erbobb. 

While  the  Supreme  Court  will  not  search 
the  record  for  grounds  of  reversal  not  urged,  it 
may  consider  matters  apparent  upon  the  record 
which  will  "sustain"  the  judgment  though  they 
are  not  nrged  by  respondent. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S{  2867-2872;  Dec.  Dig.  S 
672.*] 

7.  Appeal  and  Ebbob  (§  764*)— Bbief— Pa- 
PEB  Used  —  Failuek  to  Comply  with 
Coubt  Rules. 

Appellant's  failure  to  comply  with  Su- 
preme Court  rule  10,  as  amended  (140  N.  W. 
ziii),  requiring  briefs  to  be  printed  on  a  certain 
kind  of  paper  in  a  certain  type,  is  sufficient 
ground  for  rejecting  his  brief. 

[Ekl.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3099 ;   Dec.  Dig.  §  764.*] 

8.  Appeal  and  Ebbob  ($  767*)— Bbiei^-Con- 

TENTS. 

Appellant's  brief  need  not  print  in  full  the 
pleadings,  verdict,  and  judgment,  unless  the 
errors  assigned  relate  thereto. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  3092;    Dec.  Dig.  |  757.*] 
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Appeal  from  Clrcnlt  Conrt,  Brown  Connr 
ty;  Prank  McNnlty,  Judg»„ 

Action  by  M.  R.  BaskervUle  against  R.  F. 
Thomas  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    AfBrmed. 

Loncks,  Mather  &  Stover  and  J.  O.  Mc- 
Farland,  all  of  Watertown,  for  appellant 
Williamson  ft  Williamson,  of  Aberdeen,  for 

respondent. 

SMITH,  J.  A  preliminary  matter  must 
first  be  disposed  of  in  connection  with  this 
appeal.  The  action  was  tried  to  a  Jury,  and 
on  March  7,  1912,  a  verdict  for  defendant 
was  returned  by  direction  of  the  court,  up- 
on which  Judgment  was  entered  March  8, 
1912.  The  appeal  is  from  the  Judgment  and 
an  order  overruling  motion  for  a  new  trial. 
Appellant's  brief  was  filed  December  6,  1912, 
and  respondent's  brief  January  9,  1913.  At 
the  opening  of  respondent's  brief,  objections 
were  made  to  the  consideration  of  any  mat- 
ters sought  to  be  reviewed  on  appeal,  among 
which  was  the  specific  objection  that  no  as- 
signments of  error  are  contained  in  the  brief, 
and  that  the  brief  contains  no  statement  of 
facts,  such  as  is  necessary  to  an  understand- 
ing of  the  alleged  errors  relied  upon  and 
discussed  in  the  brief — citing  State  v.  Doran, 
28  S.  D.  486,  134  N.  W.  63. 

The  cause  was  placed  on  the  April,  1913, 
calendar,  and  assigned  for  argument  on  May 
10, 1913,  at  which  time  counsel  tor  appellant 
and  respondent  appeared  and  argued  and 
submitted  the  cause.  Upon  the  oral  argu- 
ment, respondent's  counsel  vigorously  urged 
the  objection  that  appellant  had  made  no  as- 
signments of  error,  in  compliance  with  the 
rules  of  the  court.  The  cause  was  argued 
and  submitted  by  appellant;  but  no  applica- 
tion was  then  made  for  permission  to  make 
proper  assignments  of  error.  After  argu- 
ment and  submission  of  the  appeal,  and  on 
May  15,  1913,  appellant's  counsel  made  appli- 
cation for  an  order  to  show  cause,  returnable 
June  6,  1913,  why  leave  to  file  a  supplemen- 
tal brief  containing  assignments  of  error 
should  not  be  granted.  In  the  affidavit  for 
the  order  \to  show  cause,  appellant's  counsel 
say:  "In  making  up  such  brief,  your  affiant 
had  consulted  the  opinion  of  the  court  in  the 
case  of  State  v.  Doran,  28  S.  D.  486,  134 
N.  W.  53,  and  was  of  opinion  that  appel- 
lant's brief  as  made  was  sufficient  to  apprise 
the  court  and  counsel  of  the  errors  complain- 
ed of,  and  that  no  further  assignment  of 
error  was  necessary." 

The  opinion  in  State  v.  Doran  was  handed 
down  January  17,  1912,  nearly  a  year  prior 
to  this  appeal,  and,  during  the  year  inter- 
vening, has  been  many  times  cited  by  this 
court  in  its  decisions.  The  affidavit  of  ap- 
pellant's counsel  expressly  avers  that  this 
appeal  was  taken  under  the  provisions  of 
chapter  15,  Laws  1911,  which  was  interpret- 
ed by  this  court  in  State  v.  Doran.  In  that 
case  tills  court  said:     "Chapter  15  of  the 


Laws  of  1911  Iiag  no'  in  any  manner  modified 
or  changed  the  requirements  of  the  law  and 
the  rules  of  this  court  relating  to  assign- 
ments or  spedficationB  of  particular  errors 
upon  which  a  party  will  rely  on  a  motion 
for  a  new  trial  or  upon  appeal  to  this  court." 
Appellant's  application  for  leave  to  file  a  sup- 
plemental brief  containing  assignments  of 
error  long  after  final  argument  and  submis- 
sion of  the  cause  appears  to  be  founded  upon 
some  alleged  misinterpretation  of  the  ruling 
in  State  v.  Doran.  No  change  whatever  has 
been  made  either  in  the  rulings  or  the  rules 
of  this  court  relating  to  assignments  of  error 
since  that  decision,  and  under  the  facts  dis- 
closed in  this  application  we  are  wholly  un- 
able to  conceive  of  any  Just  reason  for  reliev- 
ing appellant  from  the  difficulties  arising 
from  a  total  disregard  of  its  decisions. 

[1]  Chapter  15,  Laws  1911,  expressly  re- 
quires that  appellant  file  with  the  clerk  and 
have  attached  to  the  transcript  specifications 
of  error.  The  purpose  of  this  provision  is 
to  inform  the  opposite  party  of  the  particular 
matters  specified  as  errors,  so  that  he  may 
see  that  the  transcript  covers  all  matters 
material  to  the  specifications  filed.  Where 
no  specifications  are  filed  with  the  transcript 
as  required  by  the  statute,  the  adverse  party 
is  safe  in  it^oring  the  transcript,  for  the 
reason  that  it  cannot  t>e  considered  either  by 
thi  trial  court  upon  motion  for  a  new  trial 
or  by  the  appellate  court  No  spedficatlona 
of  error  were  attached  to  or  filed  with  the 
transcript  in  this  case. 

[J]  Certain  purported  specifleationa  were 
attached  to  and  made  part  of  the  notice  of 
intention  to  move  for  a  new  trial;  but  such 
specifications  were  a  nullity,  because  the 
motion  was  to  be  made  upon  a  record  to  be 
settled,  and  not  upon  the  minutes  of  the 
court  and  the  purported  specifications  at- 
tached to  the  notice  of  intention  were  not 
even  filed  until  after  the  statutory  period 
had  elapsed.  The  transcript  was  filed  June 
ISth,  and  specifications  should  have  been  fil- 
ed not  later  than  June  28th.  The  notice  of 
Intention  was  not  filed  until  July  1st  This 
default  in  fiUng  specifications  could  not  be 
cured  unless,  perhaps,  through  an  order  of 
the  trial  court  which  order  was  never  pro- 
cured. 

^  [3]  The  statute  expressly  declares  that  the 
brief  must  contain  the  things  required,  and, 
if  it  dbes  not  that  the  court  "shall  dismiss 
the  appeal  on  motion."  The  statute  U  man- 
datory, and  this  court  cannot  disregard  its 
requirementa  We  should  not  have  cared  to 
further  discuss  this  statute,  had  not  appel- 
lant's motion  for  leave  to  file  assignments  of 
error  made  it  necessary. 

[4]  With  the  language  quoted  from  State 
V.  Doran,  supra,  before  appellanlfs  counsel, 
and  the  previous  decisions  of  this  court  in 
numerous  cases  from  the  earliest  days  down 
to  the  recent  decisions  in  McAndrews  v.  Se- 
curity State  Bank,  25  S.  D.  690.  127  N.  W. 
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636,  and  State  t.  Johns,  25  S.  D.  451,  127 
N.  W.  470,  we  can  see  no  possible  gronnds  for 
any  mistake  which  should  excuse  so  plain  a 
disregard  of  the  rules  governing  the  proce- 
dure on  appeal,  and  especially  upon  an  ap- 
plication made  after  oral  argument  and  final 
submission  of  the  cause  in  this  court  The 
case  falls  squarely  within  Drlng  t.  St  Law- 
rence, 140  N.  W.  246,  Sanford  y.  Helgerson, 
141  N.  W.  390,  and  Todd  v.  Burger,  141  N. 
W.  BIS. 

[5,  6]  An  examination  of  the  statements  in 
appellant's  brief  discloses  that  nothing  ap- 
pears therein  which  might  even  purport  to  be 
an  assignment  of  error,  with  one  possible  ex- 
ception, tIz^  a  recital  that  "we  assume  that 
the  questions  to  be  raised  and  argued  in  the 
Supreme  Ck>urt  are  covered  by  the  motion  for 
a  directed  verdict  and  have  not  thought  It 
necessary  to  set  out  these  particulars  In 
this  brief."  If  this  statement  be  construed 
as  an.  assignment  of  error,  it  could  not  by  any 
possibility  be  deemed  an  assignment  of  any 
error,  except  such  as  may  have  been  commit- 
ted by  the  trial  court  in  Its  ruling  upon  de- 
fendant's motion  for  a  directed  verdict  and 
would  present  only  that  one  ruling  for  re- 
view upon  this  appeal.  The  statement  of 
facts,  however,  entirely  omits  one  fact  ab- 
solutely essential  to  appellant's  right  to  a  re- 
view of  the  alleged  error,  namely,  that  such 
ruling  was  excepted  to  by  appellant  It  is 
true,  the  absence  of  an  exception  In  the 
statement  of  facts  in  appellant's  brief  Is  not 
directly  urged  In  respondent's  brief;  but 
this  court  has  repeatedly  held  that  while 
it  will  not  search  the  record  for  groimds  of 
reversal  not  urged  by  appellant.  It  may  with 
propriety  consider  matters  apparent  upon 
the  record  before  the  court  which  are  suffi- 
cient grounds  upon  which  to  sustain  the  rul- 
ing of  the  trial  court  although  not  urged  by 
respondent's  counsel. 

[7,  >]  In  this  connection  there  is  another 
matter  to  which  we  deem  it  proper  to  call 
attention  at  this  time.  The  proposed  supple- 
mental brief  containing  assignments  of  er- 
ror, submitted  by  appellant's  counsel,  in  con- 
nection with  the  order  to  show  cause,  wholly 
falls  to  comply  with  the  rules  of  this  court 
with  respect  either  to  the  type  or  paper  used 
in  preparation  of  the  brief,  although  printed 
subsequent  to  the  promulgation  of  amended 
rule  10  (140  N.  W.  xlli),  a  copy  of  which  rules 
was  furnished  to  appellant's  attorneys.  This 
alone  would  be  sufficient  ground  for  Its  re- 
jection. E^m  statements  made  in  appel- 
lant's application,  counsel  appear  to  be  labor- 
ing under  the  impression  that  one  of  the 
chief  defects  In  the  original  brief  was  that 
the  pleadings,  verdict  and  Judgment  are  not 
printed  in  full  therein.  This  court  has  never 
held  this  to  be  necessary,  except  where  the 
error  sought  to  be  reviewed  relates  specifical- 
ly to  the  pleading,  verdict  or  Judgment  It- 
self. 

The  application  for  leave  to  file  a  supple- 
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mental  brief  containing  assignments  of  error 
is  denied,  and  the  Judgment  of  the  trial  court 
affirmed. 

QATES,  J.,  concurs  In  result  ' 


PHILUS  V.  GROSS  (60ST,  Intervener).t 

(Supreme  Court  of  South  Dakota.    Oct  23, 
1913.) 

1.  Vendob  and  Pubchaseb  (I  231*)— Bona 

FlOE  PUBCHASEB— UHACKNOWLEDOED  TITLE 

Bond — Recobd — ErFECT    as    Constbdctivb 

Notice. 

A  bond  for  a  deed  which  was  not  acknowl- 
edged so  as  to  be  entitled  to  record,  but  which 
was  actually  placed  on  record,  was  not  construc- 
tive  notice  to  subsequent  purchasers  of  the 
rights  of  the  bondholder,  though  any  one  who 
saw  the  record  would  be  charged  with  knowledge 
of  the  rights  thereby  created. 

[Ed.  Mote.— For  other  cases,  see  Vendor  and 
Purchaser,  Ont.  Dig.  §§  43,  65,  487,  513-539; 
Dec.  Dig.  I  231.*]  '^   "      '       ' 

2.  Vendob  and  Pubchabbb   (S  242*)— Bona 
Fide  Pcbchaskb— Presumption  of  Notice. 

It  cannot  be  presumed  that  purchasers  of 
land  had  actual  notice  of  a  bond  for  a  deed  not 
legally  recorded,  which  was  theretofore  executed 
by  the  former  owner,  or  that  they  actually  saw 
the  record,  in  the  absence  of  evidence  to  that  ef- 
fect. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  603-605;  Dec.  Dig.  § 
242.*] 

3.  Apfeal  and  Ebbob  ({  1011*)— Findinob— 
i    c0n01.u8ivene88. 

I  A. fact  finding  by  the  trial  court  will  not 

;  be  disturbed,  unless  against  the  preponderance 
'  of  the  evidence,  and  is  conclusive  upon  appeal  if 
j  the  evidence  is  conQicting. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  {§  3983-3989;    Dec.  Dig.  { 

4.  Vendob   and    Pubchaseb    (J   238*)— Pub- 

CHA8EB    FBOU    BONA    FiDE    PUBCHABEB — Ef- 

FEOT  OF  Actual  Notice. 

One  who  conveyed  land  to  a  bona  fide  pur- 
chaser, without  notice  of  a  bond  for  title  there- 
tofore executed  by  a  former  owner,  and  repur- 
chased the  property  from  his  grantee,  took  the 
title  back  subject  to  the  knowledge  he  had  of  the 
title  bond  when  he  first  conveyed,  though  the  one 
who  reconveyed  to  him  took  the  land  free  from 
the  rights  created  by  the  bond. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  580^-582;  Dec.  Dig.  | 
238.  ] 

5.  Vendor  and   Purchaser   (J   232*)- Bona 
Fide  Pubchaseb— Effect  of  Possession. 

The  possession  and  use  of  land  by  pastur- 
ing it,  which  was  the  ordinary  manner  in  which 
it  was  used,  during  the  seasons  of  1906  and  1907, 
and  the  leasing  of  the  cultivated  part  during  the 
season  of  1008,  were  sufficient  to  put  prospec- 
tive purchasers  on  inquiry  as  to  the  extent  of 
the  possessor's  rights,  so  that  one  purchasing 
without  inquiry  did  so  at  his  risk. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  §§  540-545,  548-562 ;  Dec. 
Dig.  g  232.*] 

6.  Vendor  and  Puboraseb  (§   232*)— Bona 
Fide  Pubchabeb— Notice. 

Where  the  acts  of  a  vendee  under  an  unre- 
corded contract  are  such  as  would  produce  rea- 
sonable inquiry,  which  would  show  possession 
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in  him,  a  sobaeqaent  pnrchaser  Ib  diarged  with 
notice  of  such  vendee's  rights. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  {S  540-545,  548-562 ;  Dec 
Dig.  i  23i»] 

7.  Abandonment  (|  6*)— Qttestion  or  Fact. 

An  abandonment  of  rights  ander  an  instru- 
ment is  a  question  of  fact  and  not  of  law. 

[Ed.  Note.— For  other  cases,  see  Abandon- 
ment, Cent  Dig.  §  10;   Dec.  Dig.  {  6.*] 

8.  Abandorment  ({  3*)— Intention  to  Aban- 
don. 

Both  the  intention  and  the  act  are  essen- 
tial to  constitute  an  abondonment,  and  the  mere 
fact  of  nonuser  for  a  time  would  not  ^utliorisse 
a  finding  of  abandonment. 

[Ed.  Note. — For  other  cases,  see  Abandon- 
ment, Cent.  Dig.  §  2;   Dec.  Dig.  |  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  4-13 ;   ToL  8,  p.  7559.] 

9.  Vbndob   and    Pubchabeb    (j    78*) — CoN- 

BTBUCTION  of  Ck)NTBAOT^TlME  OF  (JONVET- 
ANCE. 

Time  was  not  of  the  essence  of  a  bond  for 
a  deed  which  provided,  in  its  printed  part,  that 
it  was  expressly  understood  between  the  parties 
that  time  was  of  the  essence  of  the  contract,  and 
failure  to  comply  therewith  by  the  purchaser 
would  warrant  a  forfeiture  of  his  rights,  where 
the  written  part  of  the  contract  provided  that  all 
overdue  sums  should  draw  interest  after  matu- 
rity, and  if  interest  was  not  paid  annually,  it 
should  become  as  the  principal  and  bear  the  same 
interest 

[£!d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {$  121-125;   Dec.  Dig.  { 

10.  CoNTBACTB  (I  211*)— Time   of  Pebfobk- 
ANCE— Time  as  Essential. 

Whether  time  be  considered  of  the  essence  of 
a  contract  depends  on  the  parties'  intention  and 
the  purpose  of  the  contract,  rather  than  upon 
tlieir  expressed  declaration  therein. 

[Ed.  Note.— For  other  cases,  see  Contiacta. 
Cent  Dig.  §{  938-»43;   Dec.  Dig.  §  211.*] 

11.  Vendob  and  Pubchabeb  (|§  54,    191*)— 
Bond  fob  Deed — Riorts  of  Purchaseb. 

Upon  the  execution  and  delivery  of  a  bond 
for  a  deed  to  land  already  purchased,  the  pur- 
chaser becomes  the  equitable  owner,  with  all  the 
rights  of  absolute  ownership,  except  the  legal 
title,  which  is  held  by  the  vendor  as  security  for 
the  price,  leaving  the  relation  between  Uie  par- 
ties that  of  creditor  and  debtor,  and  hence  the 
vendor  could  n<it  oust  the  purchaser  until  his 
equitable  estate  had  been  divested  by  foreclo- 
sure, and  could  not  until  then  have  maintained 
an  action  to  quiet  title  against  the  purchaser. 

[Ed,  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  85,  393-396,  397;  Dec. 
Dig.  §S  5i,  191.»] 

12.  Wiixs  (^  722*)— Titm  of  Devisee. 

The  devisee  of  land  takes  only  the  title  held 
by  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IJ  1728,  1729;  Dec.  Dig.  |  722.*] 

Appeal  from  Circuit  Court,  Potter  County ; 
J.  H.  Bottum,  Judge 

Action  by  Elmlna  E.  Phlllls  against  Robert 
A.  Gross,  in  which  Oscar  D.  Bost  Interven- 
ed. From  a  decree  for  defendant  and  inter- 
vener and  an  order  denying  a  new  trial, 
plaintiff  appeals.  Reversed  and  remanded 
for  further  proceedings. 

Fisk  &  Sargent,  of  Gettysburg,  for  appel- 
lant Gaffy,  Stephens  &  Fuller,  of  Pierre, 
for  respondents. 


POU/ET,  X  This  Is  an  appeal  by  the 
plaintiflT  from  a  decree  for  defendants  and 
an  order  denying  plalntifTs  motion  for  a  new 
trlaL  The  action  was  brought  by  plaintiff 
for  the  purpose  of  having  quieted  in  her  the 
title  to  a  quarter  section  of  land  in  Potter 
county.  On  and  for  some  time  prior  to  the 
17th  day  of  March,  1898,  one  O.  B.  Chamblln, 
of  Mason  county.  111.,  was  the  owner  of  the 
land,  as  patentee  from  the  United  States 
government  On  said  date  he  executed  a 
"bond  for  deed"  to  one  Stoughton  P.  Edger- 
ton.  Tbls  instrument  was  made  out  on  a 
printed  form,  with  blanks  to  be  filled  In  to 
make  it  conform  to  the  conditions  agreed  up- 
on by  the  parties.  The  material  portions  of 
said  agreement,  with  the  written  parts  in 
italics,  are  as  follows: 

"  *  *  *  The  condition  of  the  above  ob- 
ligation is  such,  that,  whereas,  the  above 
bounden  O.  B.  Chamilin  has  this  day  sold  to 
the  said  Stoughton  P.  Bdgerton,  his  heirs 
and  assigns,  for  the  sum  of  $582.50,  all  of 
the  following  described  lot,  piece  or  parcel 
of  land,  to  wit:  B.  B.  %  of  sec  IS,  T.  117, 
R.  76,  situated  in  Potter  county  and  state 
of  Bouth  Dakota,  which  sum  of  $582.50  is  to 
be  paid  in  the  manner  following:  Ten  notes, 
dated  July  1,  1898,  payable  as  follotos,  to 
ioit,"  one  on  the  1st  day  of  January,  1899, 
and  one  every  six  months  thereafter  until 
the  1st  day  of  July,  1903,  "with  interest  at 
the  rate  of  6%  per  annum  from  maturity  an- 
nually on  the  whole  sum  remaining  from 
time  to  time  unpaid,  and  if  the  interest  be 
not  paid  annually  to  become  as  prinoipai 
and  bear  the  same  rate  of  interest. 

"Upon  the  payment  of  the  said  sums  being 
made  at  the  time  and  In  the  manner  afore- 
said and  of  all  taxes,  assessments  or  Imposl- 
tions  that  may  be  legally  levied  or  Imposed 
upon  said  land  for  and  after  the  yea*  A.  D. 
1897,  the  said  C.  E.  ChambUn,  his  heirs,  exec- 
utors and  assigns,  covenants  and  agrees  to 
and  with  the  said  Stoughton  P.  Bdgerton, 
his  heirs,  executors,  administrators  and  as- 
signs to  execute  a  good  and  sufficient  deed 
of  conveyance.  In  fee  simple,  free  from  all 
incumbrances,  witb  full  covenants  of  war- 
ranty, for  the  above  described  premises. 

"Now,  if  the  said  C.  E.  ChambUn  shall 
well  and  truly  keep,  observe  and  perform 
his  covenants  and  agreements  herein  con- 
tained on  his  part  to  be  kept  and  performed, 
then  this  obligation  to  be  void ;  otherwise  to 
remain  in  full  force  and  virtue.  It  Is  ex- 
pressly understood  and  agreed  by  and  be- 
tween the  parties  hereto,  that  time  is  of  the 
essence  of  this  contract,  and,  in  the  event  of 
the  nonpayment  of  said  sum  of  money,  or 
any  part  thereof,  or  the  interest  thereon,  at 
the  time  or  times  herein  named  for  its  pay- 
ment, that  then  the  said  O.  B.  ChambUn,  his 
heirs,  ewecutors,  and  administrators,  and  as- 
signs shall  be  absolutely  discharged  at  law 
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and  In  equity  from  any  and  all  liability  to 
make  and  execute  such  deed." 

This  'instrument  was  not  acknowledged 
by  the  said  ChambUn,  but  it  was  filed  for 
record  on  the  6th  day  of  May,  1902,  and  was 
recorded  in  Book  of  Miscellaneous  Instru- 
ments in  that  office. 

The  said  Edgerton,  at  the  time  of  the 
execntioa  of  the  said  instrument  and  until 
bis  death,  which  took  place  on  £he  6th  day. of 
June,  A.  D.  1908,  resided  on  a  quarter  sec- 
tioo  of  land,  Just  half  a  mile  north  of  the 
one  in  controversy.  He  fanned  some,  but 
was  principally  engaged  In  stock  raising — 
having  a  large  flock  of  sheep  of  his  own — 
and  also  acted  as  an  agiitor  tor  the  purpose 
of  pasturing  sheep  for  others.  The  evidence 
tends  to  show  that  he  went  Into  possession 
of  the  land  In  controversy  about  the  time 
of  the  execution  of  the  above  instrument, 
and,  as  claimed  by  the  plaintiff,  remained  In 
the  continuous  occupation  thereof  until  the 
time  of  his  death.  About  15  acres  of  ground 
in  the  northeast  comer  of  the  land  in  eon- 
troversy  had  been  broken  and  farmed  prior 
to  the  time  of  the  purchase,  and  this  he  con- 
tinued— either  by  himself  or  his  tenant — to 
farm  from  year  to  year,  as  long  as  he  lived. 
The  remaining  portion  of  the  quarter  section 
lie  used  as  a  pasture  for  his  ^ocks.  He  also 
owned  and,  from  time  to  time,  leased  other 
land  in  the  Immediate  vicinity,  which  he 
used  in  the  same,  manner  and  for  the  same 
purpose.  Some  time  prior  to  his  death,  he 
executed  a  last  will  and  testament,  in  which 
lie  devised  the  land  in  controversy  to  the 
plaintiff.  This  will  was  probated,  and  on 
the  12th  day  of  July,  1909,  a  decree  of  dis- 
tribution entered  by  the  county  court  of 
Potter  county,  decreeing  plaintiff  to  be  the 
owner  of  the  premises,  was  filed  for  record. 
In  the  office  of  the  register  of  deeds  of  that 
county. 

This  action  was  commenced  by  the  is- 
suance of  the  summons  and  the  filing  of  the 
complaint  in  the  office  of  the  clerk  of  courts 
for  Potter  county,  on  the  7th  day  of  May, 
1910;  and  on  that  day  plaintiff  filed  for 
record,  in  the  office  of  the  register  of  deeds 
of  said  Potter  county,  a  proper  notice  of 
Us  pendens.  On  the  7th  day  of  April,  1902, 
the  said  Cbamblln  by  a  warranty  deed  un- 
dertook to  convey  the  said  premises  to  one 
John  Campbell;  and  thereafter,  by  sundry 
conveyances,  the  title,  if  any,  so  conveyed  to 
Campbell  passed  to  the  defendant,  Robert  A. 
Gross,  on  the  11th  day  of  September,  1905. 
On  the  lltb  day  of  December,  1905,  Gross 
conveyed  such  title  as  he  had  to  one  Sell, 
who  on  October  17,  1907,  reconveyed  to  said 
Gross.  On  the  8th  of  November,  1907,  said 
Gross  conveyed  his  title  to  one  Zessin,  who 
on  the  7th  of  March,  1910,  reconveyed  to 
Gross;  and  he  (Gross)  by  deed  dated  April 
27,  1910,  conveyed  his  title  to  Oscar  D.  Bost, 
who  filed  his  deed  for  record  on  the  17th 
day  of  May,  1910.  On  the  13th  day  of  May, 
1010,  Bost  executed  and  delivered  to  Gross 


a  mortgage  as  security  for  the  payment  of 
$6,000,  which  mortgage  was  filed  for  record 
on  the  17th  day  of  May,  1910 — 10  days  after 
the  filing  of  plaintiff's  notice  of  lis  pendens. 
On  the  &th  day  of  July,  1910,  the  court,  up- 
on a  proper  petition,  entered  an  order  per- 
mitting Bost  to  file  a  complaint  in  inter- 
vention, and  making  him  a  party  to  the  ac- 
tion as  intervener. 

Plaintiff,  in  her  complaint,  alleged  that 
she  was  the  owner  in  fee  of  the  land  in  con- 
troversy, and  asked  for  a  decree,  decreeing 
her  to  be  the  owner  thereof  In  fee,  that  tltie 
thereto  be  quieted  in  her,  and  that  defend- 
ant be  decreed  to  tiave  neither  right,  tiUe, 
nor  interest  in  or  to  said  premises.  Defend- 
ant Gross  answered  plaintiff's  complaint, 
denying  plalntifTs  interest  In  the  land,  and 
asked  that  she  be  decreed  to  have  no  in- 
terest therein,  and  that  said  mortgage  to 
him  be  decreed  to  be  superior  to  plalntifTs 
claim.  Intervener,  Bost,  in  his  complaint  In 
intervention,  alleged  ownership  in  fee  in 
himself  of  the  disputed  premises ;  that  plain- 
tUTs  claim  of  tttie  thereto  was  subsequent 
and  Inferior  to  his,  but  that  the  said  claim 
constituted  a  cloud  on  Ids  title,  and  asked 
that  title  to  the  land  be  quieted  in  him,  and 
that  plaintiff  be  enjoined  from  asserting  any 
further  claim  thereto. 

As  to  whether  or  not  Cbamblln  was  living 
at  the  time  of  the  trial  Is  not  disclosed  by 
the  record;  neither  Is  there  any  evidence 
anywhere  In  the  record  showing  whether  or 
not  the  notes  provided  for  in  the  contract 
were  ever  executed  or  delivered  by  the  said 
Edgerton.  Neither  is  there  any  evidence  In 
the  record  showing  whether  or  not  any  of 
the  said  notes,  or  any  sum  of  pioney  evi- 
denced thereby,  was  ever  paid  to  ChambUn 
by  Edgerton,  and  the  finding  of  fact  by  the 
court  that  no  part  of  the  purchase  price, 
nor  any  taxes,  had  ever  been  paid  by  Edger- 
ton is  without  any  support  whatever  in  the 
evidence. 

At  the  trial,  the  court,  among  others,  made 
the  following  findings  of  fact: 

"VII.  That  no  knowledge  upon  the  part 
of  said  C.  B.  ChambUn  and  his  grantees,  or 
any  of  them,  of  the  claim  of  said  Stoughton 
P.  Edgerton,  if  any,  to  said  premises  was 
shown;  that  it  was  not  shown  that  Stough- 
ton P.  Edgerton  during  his  lifetime,  or  the 
plaintiff  thereafter,  or  any  one  in  their  be- 
half, ever  paid  any  taxes  assessed  against 
said  premises; 

"VIII.  That  neither  the  said  Stoughton 
P.  Edgerton,  during  his  lifetime,  nor  ony 
one  in  his  behalf,  nor  the  said  plaintiff  since 
the  decease  of  said  EMgerton,  paid  any  sums 
of  money  whatsoever  under  or  In  pursuance 
of  the  provisions  of  said  bond  for  deed,  nor 
otherwise  in  any  way  complied  with  the  con- 
ditions thereof,  and  there  was  no  showing 
that  such  payments,  or  any  of  them,  were 
ever  made,  and  that,  by  the  failure  of  the 
said  EMgerton  to  make  the  first  payment 
above  referred  to  at  the  time  provided  in  said 
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contract,  said  contract  became  void  and  of 
no  effect; 

"IX.  That  said  Stoughton  P.  Edgerton 
dnrlng  some  of  the  years  following  the  exe- 
cution of  said  bond  for  deed  grazed  his  sheep 
upon  said  premises,  and  dnrlng  some  of  the 
years  prior  to  his  death  culUyated  about  16 
acres  thereof;  but  there  was  no  showing 
that  the  said  C.  B.  Chamblln  and  his  gran- 
tees, or  any  of  them,  ever  had  knowledge  of 
the  pasturing  of  said  sheep  or  the  cultivation 
of  said  15  acres,  and  that  the  use  of  said 
premises  by  said  Stoughton  P.  Edgerton  dur- 
ing his  lifetime  was  in  no  manner  known  to 
or  acquiesced  in  by  the  said  Chamblln,  or 
any  of  his  grantees; 

"X.  That  upon  the  11th  day  of  September, 
1906,  the  date  of  the  said  deed  executed  by 
Ezra  W.  Patterson  to  said  Robert  A.  Oross, 
and  during  the  whole  of  the  year  1905,  said 
Stoughton  P.  Edgerton  did  not  occupy  the 
said  premises  and  did  not  cut  any  hay  there- 
on nor  cultivate  any  portion  of  said  prem- 
ises, or  otherwise,  and  that  said  Robert  A. 
Gross,  upon  'the  said  11th  day  of  September, 
1905,  and  until  the  year  1907,  had  no  actual 
knowledge  of  the  existence  of  said  bond  for 
deed,  and  that  he  purchased  the  said  prem- 
ises at  said  time  for  value; 

"XI.  That  neither  the  said  Stoughton  P. 
Edgerton  during  his  lifetime  nor  the  said 
plaintiff  at  any  time  made  any  offer  or  tend- 
er to  comply  vrith  or  perform  any  of  the 
conditions  of  said  bond  for  deed." 

[1]  Whether  the  plaintiff  has  any  rights 
in  the  premises  depends  largely  upon  wheth- 
er or  not  the  defendants  were  charged  with 
notice  of  Edgerton's  contract  at  the  time 
they  purchased  their  Interests.  It  will  be 
remembered  that  Edgerton's  bond  for  deed 
was  not  acknowledged  by  Chamblln,  and 
therefore  was  not  entitled  to  record;  and 
the  record  thereof  was  not  constructive  no- 
tice to  subsequent  purchasers.  It  was  a 
valid  contract,  however,  as  between  the  par- 
ties themselves,  and  binding  upon  subsequent 
purchasers  who  had  knowledge  of  it  at  the 
time  they  acquired  their  interests.  Civ. 
Code,  {  ^.  Any  one  who  saw  it,  or  who 
saw  the  record  thereof,  would  be  charged 
vrlth  knowledge  of  Edgerton's  rights.  While 
it  is  not  at  all  likely  that  the  various  parties 
who  claimed  to  have  purchased  this  property 
for  value  would  liave  done  so  without  ex- 
amining the  title  as  it  appeared  of  record, 
and  would  necessarily  have  seen  this  con- 
tract, there  is  no  evidence  that  any  of  them 
did  see  it  or  have  actual  knowledge  of  its 
contents;  and  we  cannot  presume  that  they 
did. 

[2, 3]  It  is  claimed  by  plaintiff,  however, 
that  Edgerton  went  into  possession  of  the 
property  as  his  own  under  the  contract,  and 
that  he  remained  in  continuous  possession 
thereof  and  used  the  same  as  his  own  during 
the  remainder  of  his  lifetime,  and  that  such 
use  and  occupation  was  mfflcient  to  cliarge 


the  defendants  with  knowledge  of  all  tbe 
rights  he  actually  had.  On  the  other  hand, 
it  is  claimed  by  tbe  defendants — and  tbe 
court  so  found — ^that  Edgerton  was  not  oc- 
cupying or  in  possession  of  the  land  when 
Gross  acquired  his  title,  on  the  11th  day  of 
September,  1906 ;  that  Gross  was  a  purchas- 
er for  value,  without  notice,  and  therefor© 
his  title  and  that  of  his  grantees  was  freed 
from  the  rights  of  Edgerton.  If  this  flndias 
by  the  trial  court  is  correct  or  supported  by 
the  evidence,  it  disposes  of  tbe  case.  It  Is 
contended  by  the  appellant,  however,  that 
this  finding  is  not  only  without  support  in 
the  evidence,  but  that  it  is  contrary  to  all 
of  tbe  evidence.  Of  course,  this  being  a 
finding  of  fact  made  by  the  trial  court,  it 
will  not  be  disturbed  unless  it  is  against  the 
preponderance  of  the  evidence,  or,  if  the 
evidence  on  this  point  is  conflicting,  then  the 
finding  of  the  trial  court  is  conclusive  upoa 
this  court  (Durand  v.  Preston,  26  8.  D.  222, 
128  N.  W.  129) ;  but,  after  a  careful  exami- 
na{Ton  of  the  evidence,  we  are  of  the  opin- 
ion that  this  finding  Is  without  any  support 
wliatever  in  the  evidence. 

14J  It  is  not  contended  by  respondents  that 
the  use  and  occupation  of  the  land  by  Edger- 
ton was  not  sufficient  to  charge  Chamblln's 
grantees,  who  acquired  their  interests  prior 
to  the  11th  day  of  September,  1905,  with 
knowledge  of  his  (Edgerton's)  rights.  It 
was  on  this  date  that  the  defendant  Gross 
first  became  connected  with  the  title.  If 
Kdgerton's  possession  at  that  time  was  such 
as  to  charge  Gross  with  knowledge  of  his 
rights  on  that  date,  it  is  Immaterial  whether 
his  grantees,  with  the  exception  of  Host,  were 
bona  fide  purchasers  or  not  If  Gross  con- 
veyed the  title  to  a  bona  fide  purchaser  with- 
out notice,  then  such  purchaser  took  the 
property  freed  from  the  rights  of  Edgerton. 
But,  when  such  purchaser  reconveyed  to 
Gross,  Gross  again  took  the  title  subject  to 
the  rights  of  Edgerton.  2  Pom.  Eq.  {  754, 
where  the  rule  is  stated  as  follows:  "If  the 
title  to  land,  having  passed  through  succes- 
sive grantees,  and  subject,  in  the  hands  of 
each,  to  prior  outstanding  equities,  comes  to 
a  purchaser  for  value  and  without  notice,  it  la 
at  once  freed  from  these  equities;  he  obtains 
a  valid  title,  and,  with  a  singte  exception, 
tbe  full  power  of  disposition.  This  exception 
is  that  such  a  title  cannot  be  conveyed,  free 
from  the  prior  equities,  back  to  a  former 
owner  who  was  charged  with  notice."  There- 
fore, tf  Gross  was  charged  with  notice  of 
Edgerton's  rights  when  he  first  became  con- 
nected with  the  title  to  the  premises,  the 
title,  when  i-econveyed  to  him,  would  still  be 
subject  to  the  rights  of  Edgerton,  whether 
his  grantees  had  been  bona  fide  purchasers 
or  not;  and  Host  does  not  claim  to  t>e  in 
any  other,  or  better,  position  than  that  oc- 
cupied by  Gross. 

It  is  conceded  that  Edgerton  went  into  pos- 
session of  the  premises  a^vbout  the  time  of 


S.D.) 


PHIIiLIS  T.  GROSS 


877 


the  execatlon  of  tbe  contract  The  land,  with 
the  exception  of  a  15-acre  tract  In  the  north- 
east comer,  which  had  been  broken  and  col- 
tlvated  before  that  time,  was  unfenced  and 
unbroken.  In  that  condition  it  could  be  used 
only  for  pasturage.  Evidence  furnished  by 
the  testimony  of  a  neighbor,  who  had  lived 
near  by  during  all  of  the  time  since  the  exe- 
cution of  the  contract,  was  to  the  effect  that 
Edgerton  ploughed  and  planted  crops  on  the 
cultivated  portion  of  this  land  every  year. 
That  some  years,  when  the  crop  did  not  prom- 
ise well,  he  had  turned  his  sheep  upon  it 
and  used  it  for  pasture — tbe  same  as  the 
other  i)ortionB  of  the  land.  It  was  not  claim- 
ed that  he  lived  upon  it,  or  that  he  was 
upon  It  himself  every  day,  or  that  he  kept 
his  flocks  constantly  upon  this  particular 
quarter  section  of  land;  but  it  was  clearly 
shown  that  he  used  it  every  year  in  the  man- 
ner and  for  the  purposes  to  which  it  was 
best  suited,  and  need  it  exactly  as  he  did 
other  land  that  be  owned  or  occupied  under 
lease  in  the  same  vicinity.  He  exercised  ab- 
solute dominion  over  it,  and  bis  occupancy 
was  open  and  visible  to  all  the  world.  For 
tJbe  season  of  1908  he  leased  the  cultivated 
portion  of  the  land  to  a  neighbor,  but  re- 
tained and  used  tbe  remaining  portion  tilm- 
self .  When  it  came  to  the  most  solemn  trans- 
action of  a  man's  life,  viz.,  the  execution  of 
his  last  will  and  testament,  he  treated  this 
piece  of  property  as  though  he  were  the  own- 
er thereof,  In  fee  simple,  and  disposed  of  it 
by  devise,  the  same  as  he  did  his  other  prop- 
erty.   • 

To  show  that  Edgerton's  occupancy  of  the 
land  had  not  been  continuous,  the  respond- 
ents undertook  to  show,  by  the  testimony  of 
tbe  defendant  Gross,  that  be  was  upon  the 
premises  on  the  lltb  day  of  September,  1905 
— the  day  upon  which  he  first  acquired  his 
interest  in  the  ground — and  that  upon  that 
occasion  be  did  not  see  Edgerton,  or  any  one 
else,  thereon,  that  there  had  been  no  hay 
cut  upon  the  place  that  year;  neither  were 
there  any  sheep,  or  other  stock,  pasturing 
tbere  at  that  time,  and  that  the  ploughed 
portion  of  tbe  land  had  not  been  cultivated 
for  that  year.  His  testimony,  however,  cov- 
ered only  the  particular  time  that  he  was 
tipon  tbe  ground.  He  does  not  appear  to 
bave  been  there  more  than  an  hour,  and  he 
could  have  done  all  that  be  says  he  did  while 
upon  the  ground  in  half  that  length  of  time. 
Although  Edgerton's  residence  was  within 
balf  a  mile  of  the  premises,  and  he  claimed 
to  have  been  acquainted  with  Edgerton  since 
be  was  a  child,  be  did  not  go  there,  or  else- 
where, to  make  inquiries  as  to  whether  the 
land  was  occupied  or  not ;  nor  did  he  under- 
take to  show  that  the  land  was  vacant,  ex- 
cept during  the  time  he  was  actually  upon 
it.  He  claimed  to  nave  been  upon  the  prem- 
ises on  another  occasion — as  early  as  tbe 
month  of  June  of  that  year.  He  did  not  say, 
however,  that  the  premises  were  unoccupied 


at  that  time.  For  aught  that  appears  from 
his  testimony,  tbe  land  may  have  been  used 
for  pasturage  every  day  of  tbe  year  1905. 
Stock  that  was  using  that  land  for  pasturage 
at  that  time  may  have  been  temporarily  ab- 
sent, or  it  may  have  been  taken  to  water 
and  returned  within  a  few  hours.  A  neigh- 
bor, who  lived  near  to  and  passed  by  tbe 
premises  frequently,  and  who  had  no  Interest 
whatever  in  the  result  of  the  action,  swore 
positively  that  Eklgerton  did  use  the  land  in 
question  during  the  season  of  1905;  that  he 
was  sure  that  Edgerton  put  in  a  crop  on  the 
cultivated  portion  of  the  land  that  year,  al- 
though he  thought  that  was  one  of  tbe  years 
when  tbe  crop  did  not  give  promise  of  suc- 
cess and  was  used  by  Edgerton  for  pastur- 
age. 

[I]  It  was  not  disputed  that  Edgerton  was 
still  in  possession  of  and  using  the  land  In 
the  ordinary  manner  during  the  seasons  of 
1906  and  1907,  and  that  for  the  season  of 
1908  he  leased  the  cultivated  portion  of  the 
land  to  another  party.  These  were  all  acts 
of  ownership,  and,  while  they  are  not,  in 
themselves,  evidence  of  title,  they  were  suf- 
ficient to  give  notice  to  the  world  of  what- 
ever rights  In  tbe  premises  he  actually  {as- 
sessed, and  to  put  prospective  purchasers  up- 
on inquiry  as  to  the  extent  of  what  bis 
rights  actually  were.  It  was  not  necessary 
that  tbe  said  Chamblln,  or  his  grantees, 
should  have  had  actual  knowledge  of  Ed- 
gerton's possession  and  occupation  of  the 
ground.  Els  possession  was  sufllcient  to 
charge  them  with  notice  thereof;  and,  it 
they  purchased  the  property  without  ascer- 
taining the  extent  of  Edgerton's  rights,  they 
did  so  at  their  own  risk.  Izard  et  al.  v. 
Kimmel  et  al.,  26  Neb.  61,  41  N.  W.  1068; 
Honzik  V.  DelagUse,  65  Wis.  494,  27  N.  W. 
171,  56  Am.  Rep.  634;  Meade  v.  Gilfoyle,  64 
W1&  18,  24  N.  W.  413;  Watters  et  al.  v. 
Connely  et  al,  59  Iowa,  217,  13  N.  W.  82; 
Allen  V.  Cadwell,  65  Mich.  8,  20  N.  W.  692 ; 
Corey  v.  Smalley  et  al.,  106  Mich.  257,  64  N. 
W.  13,  58  Am.  St  Rep.  474 ;  Miner  v.  Wil- 
son, 107  Mich.  67,  64  N.  W.  874;  Moyer  v. 
Hinman,  13  N.  T.  180;  School  Dlst  No.  8 
et  al.  V.  Macloon  et  al.,  4  Wis.  79 ;  Biemaun 
V.  White,  23  S.  C.  490;  Nolan  v.  Grant,  51 
Iowa,  519,  1  N.  W.  709;  Betts  v.  Letcher,  1 
S.  D.  182,  46  N.  W.  193. 

[6]  Many  of  tbe  above  cases  hold  that  far 
less  acts  of  ownership  than  were  shown  by 
Edgerton  were  sufiScient  to  constitute  ad- 
verse possession.  Where  the  acts  of  a  vendee 
are  such  that  reasonable  inquiry  would  re- 
veal bis  possession,  a  subsequent  purchaser 
is  charged  with  notice  of  the  vendee's  rights, 
though  his  title  is  not  of  record.  Banner  et 
aL  V.  Ward  et  al.  (C.  C.)  21  Fed.  820. 

Appellant  assigned  a  number  of  errors  bas- 
ed upon  the  admission  and  exclusion  of  evi- 
dence on  the  trial.  These  have  been  exam- 
ined ;  but,  in  our  view  of  tbe  case,  they  are 

not  material,  and  therefore 
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necessary  to  take  them  up  and  consider  them 
In  detaa 

It  is  contended  by  the  amieUant  that  the 
evidence  is  insaffldent  to  support  the  find- 
ings of  fact  and  conclusions  of  law  made  by 
the  court  It  will  be  noticed  that  many  of 
these  so-called  findings  of  fact  are  not  find- 
ings of  tact  at  all,  but  are  merely  negative 
findings  to  the  effect  that  there  is  no  evi- 
dence to  prove  certain  facta,  and  are  there- 
fore of  no  materiality  to  a  decision  of  the 
case.  The  findings  in  regard  to  the  posses- 
sion and  occupation  of  the  land  are  disposed 
of  by  what  has  already  been  said. 

[7, 1]  This  brings  us  to  tbe  conclusions  of 
law.  The  court,  among  other  conclustons, 
made  the  following :  "That  Stoughion  P.  Ed- 
gerton,  during  his  lifetime,  abandoned  said 
contract  for  deed,  and  the  assertion  of  claim 
of  title  to  said  premises  nnder  the  same." 
There  is  no  warrant  in  the  record  for  this 
conclusion.  In  the  first  place,  abandonment 
U  a  question  of  fact,  and  not  of  law.  l  Cyc. 
8,  and  cases  cited.  There  is  no  evidence 
wliatever  to  show  that  Edgerton  ever  intend- 
ed to  abandon  Ills  Interest  in  the  land  in 
controversy,  nor  to  relinquish  his  possession 
thereof.  The  mere  fact  of  nonuser  for  a  pe- 
riod of  time,  if  such  had  been  shown,  would 
not  be  su£Bclent  to  warrant  a  finding  that 
abandonment  had  taken  place.  "Abandon- 
ment includes  both  the  intention  to  abandon 
and  the  external  act  by  which  the  intention 
is  carried  into  effect"  1  Cyc.  4.  Neither 
was  it  shown  that  Edgerton  ever  did  any  act 
or  made  any  statement  or  admlsslcm  that 
would  estop  him  from  claiming  title  to  the 
ground  under  his  bond  for  deed. 

[9]  The  court  also  held,  as  a  matter  of 
law,  that:  "Said  bond  for  deed  was  abso- 
lutely extinguished  by  the  failure  of  said 
Edgerton  to  make  the  payments  therein  pro- 
vided for."  This  conclusion  is  evidently  bas- 
ed upon  the  theory  of  the  court  that  time 
was  of  the  essence  of  the  contract  and  the 
failure  on  behalf  of  Edgerton  to  perform  any 
of  the  conditions  thereof  on  the  day  provid- 
ed therefor  would  work  a  forfeiture  of  all 
his  rights  under  the  contract  This  conclu- 
sion is  clearly  without  support  in  the  evi- 
dence. In  the  first  place,  there  is  no  evi- 
dence to  show  that  all  of  the  notes  were  not 
paid  when  due ;  and,  in  the  second  place,  a 
forfeiture  would  not  have  resulted  in  case 
the  payments  were  not  made  when  due.  It 
is  true  that  the  contract  contained  the  dec- 
laration that  "It  Is  expressly  understood  and 
agreed  by  and  between  the  parties  hereto 
that  time  Is  of  the  essence  of  the  contract" 
and  that  a  failure  on  the  part  of  Edgerton 
to  comply  with  any  of  the  covenants  con- 
tained therein  at  the  time  agreed  upon  by 
the  parties  would  work  a  forfeiture  of  all 
of  his  rights  under  the  contract.  This  stipu- 
lation, however,  is  a  part  of  the  printed 
form,  and  was  superseded  by  the  provision, 
interlined  by  the  parties  themselves,  that  all 
overdue  sums  of  money  should  draw  interest 


at  the  rate  of  6  per  cent  alter  maturity, 
"and  If  the  interest  be  not  paid  annually,  to 
become  as  principal  and  bear  the  same  rate 
of  Interest"  It  must  be  borne  In  mind  tliat 
the  contract  provided  for  the  execution,  by 
Edgerton,  of  10  promissory  notes,  payable  at 
future  dates,  and  interest  was  to  accrue  on 
the  notes  only  after  maturity.  If  def&olt 
had  been  made  and  If  the  interest  was  not 
paid  annually.  It  was  to  be  added  to  the  prin- 
cipal and  draw  Interest  at  the  same  rate  as 
the  original — ^plainly  showing  that  it  was 
the  intent  of  the  parties  that  in  case  Edger- 
ton made  default  in  the  payment  of  either  of 
the  notes  when  the  same  fell  due,  the  pen- 
alty for  such  default  should  be  the  payment 
of  interest  on  the  overdue  sums,  and  not  the 
forfeiture  of  bis  rights  under  the  contract 

[10]  It  has  recently  been  held  by  this  court 
that  whether  or  not  time  is  to  be  consid- 
ered as  of  the  essence  of  a  contract  depends 
upon  the  intention  of  the  parties  thereto  and 
the  object  to  be  attained  by  the  contract, 
rather  than  upon  the  express  declaration  of 
the  parties  contained  therein.  Western 
Townsite  Co.  v.  Lamro  Townsite  Go.  et  at, 
139  N.  W.  m.  This  contract  vrtll  bear  no 
other  construction. 

[11]  The  court  held,  as  a  matter  of  law, 
that  the  plaintiff  had  no  interest  whatever  In 
the  disputed  premises;  that  the  defendant 
Bost  was  the  owner  in  fee  thereof,  subject  to 
a  mortgage  for  $5,000  in  favor  of  the  defend- 
ant Robert  A..  Gross.  Whether  or  not  this 
conclusion  is  correct  depends  upon  the  inter- 
est acquired  by  Edgerton  in  the  preiulses  by 
the  execution  and  delivery  of  the  contract  In 
question,  the  delivery  to  Edgerton  of  the  pos- 
session of  the  premises,  and  the  relation  cre- 
ated thereby  between  Ghamblln  and  Edger- 
ton. It  must  be  borne  In  mind  that  the  con- 
tract contains  no  optional  features;  neither 
is  It  a  mere  contract  to  sell  real  property  at 
some  future  date.  By  the  redtals  contained 
in  the  contract  It  appears  that  the  sale  of 
the  land  bad  already  taken  place.  Upon  the 
execution  and  delivery  of  the  contract,  Ed- 
gerton became  the  equitable  owner  of  the 
property,  vested  with  all  the  rights  and  priv- 
ileges of  absolute  ownership.  It  is  true  that 
Chamblin  retained  the  legal  title,  but  he  re- 
tained only  the  naked  legal  title,  and  this 
only  as  security  for  the  imyment  of  the  notes 
given  for  the  purchase  price  of  the  land,  but 
without  any  of  the  rights  of  ownership.  The 
relation  that  existed  between  Chamblin  and 
Edgerton  became  that  of  creditor  and  debtor. 
"That  of  equitable  mortgagor  and  mortgagee, 
the  vendor  holding  the  legal  title  as  secu- 
rity for  the  unpaid  money,  which  security  it 
has  been  held,  is  essentially  a  mortgage  in- 
terest The  vendee  has  an  equity  of  redemp- 
tion, and  the  vendor  a  correlative  right  of 
foreclosure  upon  default  in  the  payments; 
but  In  this,  as  in  all  similar  cases,  the  mort- 
gage Is  the  incident  the  debt  the  principal, 
and  the  vendor  has  no  further  interest  except 
to  the  extent  of  the  security  the  mortgage  af- 
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fords  for  his  debt  Subject  to  these  rights  of 
the  Tendor,  the  vendee  has  absolute  control 
of  the  property,  and  may  dispose  of  it  or  In- 
cumber It  in  exactly  the  same  manner  as 
land  to  which  he  has  the  legal  title."  1  War- 
velle  on  Vendors  (2d  Ed.)  {  174;  Thompson  v. 
Smith.  63  N.  Y.  801;  Peay  v.  S^ler  et  al.,  48 
S.  a  496,  26  S.  B.  885,  S9  Am.  St  Rep.  731. 
And  this  court  held  in  a  recent  case  that: 
"The  yendee  in  possession  became  vested  with 
the  entire  equitable  estate  in  the  real  prop- 
Irty  which  is  the  subject  of  the  contract,  and 
that  the  vendor  only  held  and  retained  the 
legal  title  to  the  same  as  security  fOr  the 
payment  of  the  unpaid  portion  of  the  pur- 
chase price."  State  ex  rel.  Dlllman  v.  Weide, 
29  S.  D.  109,  135  N.  W.  696. 

"While  the  legal  relations  between  the  two 
contracting  parties  are  wholly  personal — 
things  in  action — equity  views  all  these  re- 
lations from  a  very  different  standpoint  In 
gome  respects  and  for  some  purposes,  the 
contract  is  executory  in  equity  as  well  as  at 
law;  but  so  far  as  the  interest  or  estate  in 
the  land  of  the  two  parties  is  concerned,  it 
la  regarded  as  executed,  and  as  operating  to 
transfer  the  estate  from  the  vendor  and  to 
vest  it  In  the  vendee.  By  the  terms  of  the 
contract  the  land  ought  to  be  conveyed  to  the 
vendee,  and  the  purchase  price  ought  to  be 
transferred  to  the  vendor;  equity,  therefore, 
regards  these  as  done ;  the  vendee  as  having 
acquired  the  property  in  the  land,  and  the 
vendor  as  having  acquired  the  property  in 
the  price.  The  vendee  is  looked  upon  and 
treated  as  tlie  owner  of  the  land;  an  equita- 
ble estate  has  vested  in  him  commensurate 
with  that  provided  for  by  the  contract,  wheth- 
er in  fee,  for  Ufe,  or  for  years;  although  the 
vendor  temains  owner  of  the  legal  estate,  he 
holds  it  as  a  trustee  for  the  vendee,  to  whom 
all  the  beneficial  interest  has  passed,  having 
a  lien  on  the  land,  even  if  in  possession  of 
the  vendee,  as  security  for  any  unpaid  por- 
tion of  the  purchase  money.  ♦  •  •  The 
equitable  interest  of  the  vendor  Is  correlative 
with  tbat  of  the  vendee ;  bis  beneficial  inter- 
est In  the  land  is  gone,  and  only  the  naked 
legal  title  remains,  which  he  holds  in  trust 
for  tlie  vendee,  accompanied,  however,  by  a 
lien  upon  the  land  as  security  when  any  of 
the  purchase  price  remains  unpaid.  This 
lien,  like  every  other  equitable  lien,  is  not 
an  interest  in  the  land,  is  neither  a  Jus  ad 
rem,  nor  a  Jus  in  re,  but  merely  an  incum- 
brance." 1  Pom.  Eq.  (3d  Ed.)  {  868.  And, 
quoting  from  the  same  author,  6  Pom.  Eq.  } 
862:  "The  analogy  of  the  relation  arising 
from  the  contract  of  the  sale  and  the  mort- 


gage relation  serves  equity  again  In  tracing 
the  right  of  the  vendor  to  be  freed  from  the 
vendee's  continuing  right  of  specific  perform- 
ance, where  the  vendee  himself  will  not  pay 
the  purchase  money.  The  vendee,  who  corre- 
sponds to  the  mortgagor,  failing  to  pay  the 
purchase  money,  stiU  has  his  equity  of  re- 
demption ;  the  vendor  has  neither  his  money 
nor  the  land,  for  he  has  hanging  over  him 
the  vendee's  right  in  equity  to  have  the  land, 
and  has  no  power  over  the  land  other  than 
that  of  mortgagee — ^1.  e.,  to  hold  it  as  secu- 
rity. But,  to  do  Justice  to  the  vendor,  where 
the  vendee  fails  to  pay  the  purchase  money, 
equity  allows  a  foreclosure  of  the  vendee's 
right  to  have  specific  performance,  analogous 
to  the  foreclosure  of  the  mortgagor's  equity 
of  redemption.  By  the  decree,  the  vendee  is 
ordered,  within  a  reasonable  fixed  time,  to 
pay  the  purchase  money  or  to  be  forever- 
foreclosed  of  his  equity  in  the  contract" 
This  rule,  applied  to  the  case  at  bar,  gave 
the  vendor,  Chamblin,  the  right  to  foreclose 
his  lien  upon  the  property  contracted  to  be 
sold  whenever  the  vendee,  EJdgerton,  default- 
ed in  the  payment  of  any  of  the  notes.  The 
right  to  foreclose,  however,  was  the  extent  of 
his  right,  and  Edgerton's  equitable  estate 
would  remain  intact  in  him  until  It  was  ter- 
minated by  appropriate  action  by  Chamblin; 
and  this  right  of  foreclosure  existing  in  favor 
of  Chamblin  necessarily  implies  the  correla- 
tive  right  of  payment  and  redemption  exist- 
ing in  favor  of  Edgerton,  until  such  times  as 
he  had  been  divested  of  his  equitable  estate 
by  such  foreclosure  proceedings.  This  being 
the  case,  CJhamblin  could  not  have  ousted 
Edgerton  of  his  possession,  nor  have  main- 
tained an  action  to  quiet  title  in  himself  as 
against  Edgerton;  and,  as  Chamblln's  gran- 
tees took  no  better  title  than  he  had,  they 
are  not  In  position  to  maintain  their  causes 
of  action  set  up  in  the  answer  of  the  defend- 
ant and  in  the  intervener's  complaint  in  in- 
tervention. 

[12]  On  the  other  hand,  Edgerton's  gran- 
tee (the  plaintiff  in  this  action)  took  no  great- 
er right  in  the  premises  than  he  had;  and 
it  nowhere  appearing  that  be  ever  paid  the 
purchase  price  for  the  land  or  became  pos- 
sessed of  the  legal  or  equitable  title  there- 
to, plaintiff  failed  to  establish  her  ownership 
in  fee,  and  therefore  failed  to  establish  her 
cause  of  action. 

Neither  party  to  the  action  having  estab- 
lished his  claim,  it  necessarily  follows  that 
the  Judgment  and  order  appealed  from  must 
be  reversed,  and  the  cause  remanded  for  such 
further  action  as  the  parties  may  deem  ap- 
propriate^ 
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McOARVBY  T.  PRINCE  et  al. 

(Supreme  Court  of  South  Dakota.     Oct  23, 
1913.) 

Laitdlobd   and  Tenant  (|  252*)— Seotjmtt 
FOB  Rent— Pbotisions  of  Lease. 

A  provision  in  a  farm  lease  that  all  crops 
grown  on  the  premises  "shall  remain  in  the  pos- 
session of"  the  lessor  till  payment  of  rent  held 
to  entitle  the  lessor,  the  rent  being  unpaid,  to  re- 
cover grain  grown  on  the  land  from  a  purchaser 
from  the  lessee  with  notice  of  the  facts. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  i|  1002,  1022-1026.  1029; 
Dec.  Dig.  i  252.*] 

Whiting,  P.  J.,  and  Gates,  J.,  diasenting. 

Appeal  from  Circuit  Court,  Sanborn  ooon- 
ty;   Frank  B.  Smith,  Judge. 

Action  by  William  McOarvey  against  O.  0. 
Prince  and  another.  Prom  an  order  sustain- 
ing a  demurrer  to  the  complaint,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

L.  L.  Lawaon  and  B.  W.  Baer,  both  of 
Woonsocket,  for  appellant  S.  A.  Ramsey,  of 
Woonsocket,  for  respondents. 

SMITH,  J.  Appeal  from  an  order  of  tbe 
circuit  court  of  Sanborn  county,  sustaining  a 
demurrer  to  tbe  complaint  in  the  action. 
The  complaint,  in  substance,  alleges  that  on 
January  12,  1912,  the  plaintiff,  under  a 
written  lease,  rented  certain  farm  lands  to 
the  defendant  Prince  The  lease  is  set  out  in 
full  in  the  complaint  The  defendant  Prince 
thereby  obligates  himself  to  pay  an  annual 
cash  rental  of  $800,  $400  payable  November 
1,  1912,  $400,  June  1,  1913.  The  contract  is 
the  ordinary  form  of  farm  lease,  creating  the 
relation  of  lessor  and  lessee,  and  contains 
no  provision  material  to  this  case,  save  tbe 
following:  "All  crops  grown  on  above-de- 
scribed land  shall  remain  In  tbe  possession  of 
first  party  until  the  rent  payments  have  been 
satisfied."  The  complaint  further  alleges 
that  the  defendant  Prince  entered  upon  and 
cultivated  the  leased  premises  during  the 
summer  of  1912,  and  raised  a  crop  of  small 
grain  thereon,  worth  about  $800;  that  on  the 
8th  day  of  August,  1912,  the  defendant  Prince 
sold  and  delivered  said  grain  to  defendant 
the  South  Dakota  Grain  Company,  operating 
an  elevator  at  Letcher,  S.  D. ;  that  said  writ- 
ten lease  was  filed  and  recorded  in  the  oflSce 
of  the  register  of  deeds  of  SSnbom  county,  on 
March  27,  1912,  and  that  the  South  Dakota 
Grain  Company  had  knowledge  of  the  con- 
tents of  said  lease,  and  the  rights  of  plain- 
tiff thereunder;  that  the  South  Dakota 
Grain  Company  is  in  possession  of  said  grain, 
claiming  to  be  the  owner  thereof,  and  refus- 
es to  surrender  possession  thereof  upon  de- 
mand of  plaintiff.  The  prayer  of  the  com- 
plaint is  for  recovery  of  possession  of  the 
grain,  to  the  end  that  the  same  may  be  ap- 
plied upon  the  rental  of  said  land,  or  that  the 
plaintiff  have  judgment  against  the  defend- 
ant elevator  company  for  the  value  thereof. 


in  the  sum  of  $800,  with  interest  The  oom- 
plalnt  also  alleges  nonpayment  of  rent  doe 
November  1,  1912,  in  the  sum  of  $400.  To 
this  complaint  the  defendants  demur  Jointly, 
on  the  ground  that  the  same  does  not  state 
facts  sufficient  to  constitute  a  cause  ot  ac- 
tion. 

The  only  question  Is  whether  the  clause  in 
the  lease,  providing  that  all  crops  grown  on 
the  leased  premises  shall  remain  in  posses- 
sion of  the  lessor  until  rent  payments  have 
been  satisfied,  operates  to  create  a  lien  a9 
against  the  lessee  and  a  purchaser  with  notice. 
The  legal  right  of  lessor  and  lessee  to  agree 
that  the  title  and  control  of  crops  grown  on 
leased  premises  may  be  vested  in  the  lessor 
until  the  lessee's  covenants  have  been  ful- 
filled or  the  crops  divided  has  long  been  rec- 
ognized in  this  state.  Con.  Land  &  Irriga- 
tion Co.  V.  Hawley,  7  8.  D.  229,  63  N.  W.  904. 
This  rule  was  not  changed  by  the  enactment 
of  chapter  95,  Laws  1897  (Civil  Code,  SS  2091, 
2092),  requiring  the  delivery  of  a  copy  of  a 
chattel  mortgage  to  the  mortgagee,  and  a 
receipt  therefor,  over  the  signature  of  the 
mortgagor,  and  declaring  a  chattel  mortgage 
not  containing  such  receipt  to  be  null  and 
void.  Kennedy  v.  Hull,  14  S.  D.  234,  85  N. 
W.  223;  Dobbs  v.  Atlas  Elevator  Co.,  25  S. 
D.  177,  126  N.  W.  250 ;  McFadden  v.  Thorpe 
Elevator  Co.,  18  N.  D.  93,  118  N.  W.  242. 

This  court  in  a  number  of  cases  bias  rec- 
ognized the  validity  of  such  contracts.  Lyon 
V.  Phillips,  20  S.  D.  607,  108  N.  W.  554;  Lal- 
Uer  V.  Pac.  EL  Co.,  25  S.  D.  572,  127  N.  W. 
558.  In  this  class  of  cases,  the  rights  of  the 
parties  apparently  turn  largely  upon  the  vest- 
ing of  title  to  the  crops  grown  on  tbe  owner's 
land,  as  fixed  and  governed  by  the  terms  of 
tbe  contract  Con.  Land  &  Irrig.  Co.«v.  Haw- 
ley, supra ;  Lallier  v.  Pac  EL  Co.,  supra.  It 
was  held  by  this  court  in  Lyon  v.  Phillips,  20 
S.  D.  607,  108  N.  W.  554,  that  under  a  con- 
tract providing  that  the  title  to  a  crop  should 
remain  in  the  owner  of  the  land  until  the 
conditions  of  the  contract  had  been  complied 
with,  the  party  who  raised  the  crop  had  an 
equitable  Interest  therein,  which  he  might 
mortgage.  In  Lawrence  v.  Phy,  27  Or.  506, 
41  Pac.  671,  the  same  conclusion  was  reached 
upon  a  review  of  the  authorities.  Tates  v. 
Kinney,  19  Neb.  276,  27  N.  W.  132;  Farnum 
V.  Hefner,  79  CaL  675,  21  Pac.  955,  12  Am. 
St  Rep.  174;  Sanford  v.  Modlne,  61  Neb. 
728,  71  N.  W.  740;  De  Vaughn  v.  Howell, 
82  Ga.  336,  9  S.  E.  173,  14  Am.  St  Rep.  162. 
and  note.  There  seems  to  ^  little  conflict  in 
the  authorities  sustaining  this  class  of  con- 
tract&  The  Supreme  Court  of  California, 
however,  in  Stockton  Savings  &  L^  Soc.  v.  Pur- 
vis, 112  Cal.  236,  44  Pac.  561,  53  Am.  St  Rep. 
210,  holds  that  such  a  contract  is  In  effect 
an  attempt  to  create  a  secret  lien  or  mort- 
gage which  is  void  as  against  an  attachment 
creditor,  and  in  contraventiou  of  the  chattel 
mortgage  act    In  Ferguson  v.  Murphy,  117 
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CaL  134,  48  Pac.  1018,  upon  a  similar  con- 
tract, that  eonrt  again  held,  no  matter  what 
the  language  nsed  by  the  parties,  that  It  had 
no  other  effect  than  to  create  a  lien  on  the 
crop  as  secnrlty,  and  was  ineffectual  for  that 
purpose  as  against  a  mortgagee  without  no- 
tice. This  court,  however,  has  long  been  com- 
mitted to  the  view  that  such  contracts  are 
valid  and  rest  the  legal  title  to  the  crop 
tn  the  landowner.  C.  L.  I.  Co.  v.  Hawley,  7 
S.  D.  229,  63  N.  W.  904;  lialUer  v.  Pac.  EL 
Co.,  25  S.  D.  672,  127  N.  W.  558;  Savings 
Bank  v.  Canfleld,  12  S.  D.  330,  81  N.  W.  630; 
Olson  V.  Ausdal,  13  S.  D.  26,  82  N.  W.  89. 

The  contract  in  the  case  before  us  does  not 
fall  within  the  rule  established  in  these 
cases,  for  the  reason  that  it  does  not  pur- 
port to  vest  the  legal  title  to  the  crops  in 
the  lessor.  It  is  a  straight  lease,  and  creates 
the  relation  of  landlord  and  tenant  The 
only  question  is  whether  the  provision  in  the 
lease  that  "all  crops  grown  on  above-describ- 
ed land  shall  remain  in  possession  of  the 
first  party  until  the  rent  payments  have  been 
satisfied"  operates  to  create  a  valid  lien  to 
secure  payment  of  the  stipulated  rents.  A 
lien  is  a  charge  imposed  upon  specific  prop- 
erty by  which  it  is  made  security  for  the 
performance  of  an  act  (Civ.  Code,  {  2017), 
is  created  by  act  of  the  parties  (Civ.  Code,  { 
2022),  and  transfers  no  title  to  the  property 
(Civ.  Code,  I  2026). 

Section  2044,  Civil  Code,  provides:  "Ev- 
ery transfer  of  an  interest  in  property,  other 
than  tn  trust,  made  only  as  a  security  for 
the  performance  of  another  act,  is  to  be 
deemed  a  mortgage,  except  when  in  the  case 
of  personal  property  it  Is  accompanied  by 
actual  change  of  possession,  in  which  case 
it  is  to  be  deemed  a  pledge." 

Section  2046:  "The  fact  that  a  transfer 
was  made  subject  to  defeasance  on  a  condi- 
tion, may,  for  the  purpose  of  showing  such 
transfer  to  be  a  mortgage,  be  proved,  except 
as  against  a  subsequent  purchaser  or  incum- 
brancer, for  value  and  without  notice,  though 
the  fact  does  not  appear  by  the  terms  of  the 
instrument" 
Sections  2091  and  2092  provide: 
"Sec.  2091.  Every  mortgagee  of  a  chattel 
mortgage  shall  at  the  time  of  its  delivery 
make  and  deliver  to  the  mortgagor  a  full, 
true  and  complete  copy  of  such  mortgage." 
"Sec.  2002.  Mo  register  of  deeds  shall 
Kcelve  or  file  any  chattel  mortgage  whidi 
does  not  contain  a  receipt  over  the  signature 
of  the  mortgagor  to  the  effect  that  a  copy  of 
such  mortgage  has  been  received  by  him; 
and  every  chattel  mortgage  not  containing 
such  receipt  shall   be  null  and   void." 

The  contract  in  this  case,  though  recorded, 
contains  no  receipt  In  writing,  to  the  effect 
that  a  copy  of  the  Instrument  was  received 
by  defendant  Prince,  and  would  be  void  as  a 
-chattel  mortgagfe 

The  only  question  remaining  Is  whether 
the  instrument  creates  the  relation  of  pledg- 
or and  pledgee,  as  between  McUarvey  and 


Prince^  and  a  vendee  of  the  latter  with  no- 
tice. 

The  Civil  Code  of  this  state  defines 
"pledge"  as  follows: 

"Sec.  2104.  Pledge  is  a  deposit  of  personal 
property  by  way  of  security  for  the  perform- 
ance of  another  act 

"Sec.  2105.  Every  contract  by  which  the 
possession  of  personal  property  is  transfer- 
red, as  a  security  only,  is  to  be  deemed  a 
pledge. 

"Sec.  2106.  The  lien  of  a  pledge  is  de- 
pendent on  possession,  and  no  pledge  is  valid 
imtil  the  property  pledged  is  delivered  to  the 
pledgee,  or  to  a  pledgeholder,  as  hereafter 
prescribed." 

Section  2118  provides  the  remedy  of  a 
pledgee. 

"Sec.  2118.  When  performance  of  the  act 
for  which  a  pledge  is  given  is  due,  in  whole 
or  in  i>art,  the  pledgee  may  collect  what  is 
due  to  him  by  a  sale  of  property  pledged, 
subject  to  the  rules  and  exceptions  herein- 
after prescribed." 

"Sec.  2129.  Instead  of  selling  property 
pledged,  as  hereinbefore  provided,  a  pledgee 
may  foreclose  the  right  of  redemption  by  a 
judicial  sale  under  the  direction  of  a  com- 
petent court;  and  in  that  case  may  be  au- 
thorized by  the  court  to  purchase  at  the 
sale." 

Under  these  statutes  no  pledge  Is  valid 
until  the  property  pledged  Is  delivered  to  the 
pledgee,  or  to  a  pledgeholder. 

By  section  2111,  Civil  Code: 

"Sec.  2111.  A  pledgor  and  pledgee  may 
agree  upon  a  third  person  with  whom  to 
deposit  the  property  pledged,  who,  if  he  ac- 
cepts the  deposit,  is  called  a  pledgeholder." 

In  the  case  at  bar,  the  proposition  is  thus 
narrowed  to  the  single  question  whether 
under  this  lease  the  crops  may  be  deemed  to 
have  been  constructively  delivered  to  McGar- 
vey,  the  lessor,  in  pledge,  as  security  for 
payment  of  the  rent  reserved  In  the  lease. 
Before  passing  to  a  consideration  of  this 
point,  we  note  respondents'  contention  that  a 
contract  to  pledge  property  such  as  crops 
not  yet  in  existence  must  be  deemed  ineffec* 
tual,  for  the  reason  that  no  delivery  is  possi- 
ble. Without  attempting  a  further  discus- 
sion of  this  question,  we  merely  observe  that 
the  question  does  not  arise  as  to  the  crops 
involved  in  this  case,  which  are  already  In 
existence,  and  to  which  a  pledge,  if  valid, 
might  attach.  Civ.  Code,  i  2024.  A  pledge 
invalid  for  want  of  delivery  may  become 
effectual  when  the  pledgee  acquires  posses- 
sion of  the  property  pledged.  The  same  re- 
sult would  follow  if  the  contract,  as  between 
pledgor  and  pledgee,  may  be  deemed  suffi- 
cient to  place  the  pledgee  in  constructive  pos- 
session of  the  property  without  actual  man- 
ual delivery  to  him. 

The  earliest  case  to  which  our  attention 
has  been  called  in  which  this  precise  point 
arose  la  Kelser  v.  Topping,  72  IlL  226.  In 
that  case,  under  a  written  contract  construed 
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to  be  effectual  as  a  pledge,  the  property 
pledged  remained  In  actual  possession  of 
the  pledgor.  The  Question  was  whether 
the  written  contract  by  its  terms  effected 
a  constructive  delivery  to  the  pledgee,  valid 
as  between  the  parties.  The  court  said :  "It 
was,  In  fact,  a  contract  giving  appellees  the 
right  of  possession  and  control  of  the  sale 
of  this  tile,  for  the  purpose  of  enabling  them 
to  appropriate  so  much  of  its  proceeds  to 
the  payment  of  their  debts  as  should  be 
necessary  for  that  purpose,  and  nothing  more. 
*  *  *  As  between  the  parties  themselves, 
we  see  no  objection  to  carrying  the  contract 
out  according  to  their  Intentions,  and  no 
question  of  the  rights  of  creditors  or  pur- 
chasers in  good  faith  is  before  us."  The 
contract  was  held  valid  as  a  pledge. 

In  Huntington  t.  Sherman,  60  Conn.  463, 
22  AtL  769,  the  court  did  not  determine 
whether  a  pledgor  might  retain  possession  of 
the  pledged  property  as  agent  of  the  pledg- 
ee, biit  in  commenting  upon  that  question 
says:  "We  have  observed,  however,  for  sev- 
eral years  a  growing  laxity  on  the  part  of 
Judges  and  Jurists  in  the  application  of  the 
principles  of  constructive  pledge  delivery,  un- 
til now  it  must  be  confessed  there  are  au- 
thorities of  great  weight  and  respectability 
that  hold  that,  as  between  the  parties  them- 
selves, an  actual  delivery  may  not  be  neces- 
sary, and  that  the  possession  may  be  re- 
garded constructively  where  the  contract 
places  it"  (citing  Keiser  v.  Topping,  supra, 
and  other  cases). 

In  First  National  Bank  y.  Day,  150  Iowa, 
696,  130  N.  W.  800,  it  was  held  as  stated  in 
the  syllabus:  "A  paper  styled  'Warehouse 
Receipt,'  which  describes  property  which  the 
owner  agrees  to  hold  and  deliver  on  demand 
as  security  for  a  debt,  creates  a  lieu  which  is 
valid  as  between  the  parties,  though  the  in- 
strument is  of  no  value  as  a  statutory  ware- 
house receipt." 

In  Grand  Ave.  v.  St  Louis  Union  Trust 
Co.,  135  Mo.  App.  366,  115  S.  W.  1071,  is 
found  an  interesting  discussion  of  the  ques- 
tion of  delivery  and  possession  of  property 
pledged.  In  that  case  the  court  says :  "  'As 
between  the  parties  themselves,  their  execu- 
tory contract  so  upholds  the  transaction, 
while  manual  delivery  continues  incomplete, 
that  the  pledge  security  holds  by  construc- 
tion, though  accompanied  by  no  actual  change 
of  possession.  As  between  the  pledge  par- 
ties and  general  creditors,  such  transactions 
can  only  be  attacked  by  the  latter  for  fraud 
upon  them;  and,  if  there  be  a  bona  fide 
pledge  contract,  ineffectual  for  want  of  de- 
livery, the  pledgee  may  at  any  time  take  full 
possession,  and  maintain  his  priority  over 
them;  for  here,  at  all  events,  is  an  execu- 
tory contract  In  his  favor.  But  as  to  those 
acquiring  intervening  rights  in  rem,  without 
notice  of  the  pledge,  the  pledgee  who  has 
not  taken  full  possession  generally  fails  to 
gain  precedence,  though  to  this  might  some- 
times be  opposed  the  suggestion   that  the 


pledgor  continues  in  possession  as  bis 
pledgee's  bona  fide  agent,  or  possibly  that  the 
delay  In  completing  certain  formalities  of  de- 
livery had  occurred  without  fault  on  the 
pledgee's  part,  or  that  such  formalities  were 
under  the  peculiar  aspect  of  the  case  need- 
less.' Schouler,  Bailments  &  Carriers,  ti  190, 
203.  Another  author  says:  'Possession  of 
the  property  by  the  pledgor  after  it  is  pledg- 
ed is  not  conclusive  evidence  of  fraud,  but 
is  prima  fade  evidence  of  it.  Such  posses- 
sion may  be  explained  and  proved  to  be  a 
possession  by  the  pledgor  as  agent  or  serv- 
ant of  the  pledgee.  If  the  circumstances 
make  out  a  good  reason  for  giving  the  cus- 
tody and  apparent  control  of  the  property  to 
the  pledgor,  who  undertook  to  act  as  the 
pledgee's  agent,  there  may  not  even  be  any 
evidence  of  fraud;  and,  at  most,  the  pledgor's 
possession  will  only  be  evidence,  either  that 
the  pledge  had  been  abandoned,  or  that  the 
transaction  was  fraudulent' "  The  court  fur- 
ther quoting  from  Schouler,  says:  "'What 
complicates  pledge  delivery  still  farther  In 
this  connection  is  the  doctrine,  now  well  in- 
corporated in  our  Jurisprudence,  that  the 
agent  to  take  and  keep  legal  possession  for 
the  pledgee  may  be  no  other  than  the  pledg- 
or himself.' " 

While  there  Is  some  conflict  in  the  deci- 
sions, we  think  the  modem  authorities  sus- 
tain the  rule  that  as  between  pledgor  and 
pledgee,  and  those  acquiring  an  Interest  in 
the  pledged  property  with  notice,  construc- 
tive delivery  and  possession  by  contract  may 
be  deemed  sufficient  to  sustain  the  lien.  We 
are  of  opinion  that  the  clause  in  the  lease, 
giving  the  lessor  possession  of  all  crops  grown 
on  the  leased  premises  until  the  rent  notes 
were  paid,  was  intended  and  is  sufficient  to 
constitute  a  valid  contract  to  pledge  the  crops 
as  security  for  payment  of  the  rent  (section 
2105,  Civ.  Code),  which  contract  was  valid  as 
between  the  parties  and  third  persons  having 
knowledge  thereof.  As  between  the  parties 
to  the  contract  and  such  third  persons,  the 
lessor  had  the  right  to  take  possession  of 
the  property  for  the  purpose  of  perfecting 
his  pledge  In  any  event  and  therefore  can 
maintain  this  action.  It  is  conceded  by  the 
allegations  of  the  complaint  and  the  demur- 
rer that  defendant  elevator  company  pur- 
chased and  took  possession  of  the  grain  with 
the  knowledge  of  plalntitTs  rights  under  this 
lease,  and  therefore  stands  in  no  better  posi- 
tion than  the  tenant  himself.  Van  Zile  on 
Bailments  (2d  Ed.)  pars.  237a,  238.  It  fol- 
lows that  the  trial  court  erred  in  sustaining 
the  demurrer. 

The  order  is  reversed,  and  the  case  re- 
manded for  further  proceedings  according  to 
law. 

McCOT,  J,  I  concur  in  the  result  reached 
by  SMITH,  J.,  but  upon  the  grounds  that 
said  clause  In  the  lease,  in  connection  with 
the  other  provisions  therein  that  the  land- 
lord might  distrain  forf^MtakL^cait  oon- 
iiized  ' 
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sUtnted,  as  between  the  parties  and  those 
baTlng  notice  thereof,  a  contractual  equita- 
ble Hen,  and  this  wholly  Independent  of  the 
qaeBtloil  of  a  chattel  mortgage  or  a  pledge. 
The  tenant,  after  it  came  Into  existence, 
held  said  crop  In  trust  for  the  landlord  to 
satisfy  such  contractaal  lien.  Esshom  v. 
Watertown  Hotel  Co.,  7  S.  D.  74,  83  N.  W. 
229;  24  Cyc.  1249.  Again,  the  tenant  went 
into  possession  and  accepted  benefits  under 
this  lease,  and  therefore  is  not  in  a  position 
to  assert  the  nonexistence  or  invalidity  of 
said  lien,  no  matter  whether  it  be  considered 
an  equitable  contractual  lien,  a  chattel  mortr 
gage,  or  a  pledge.    16  Cyc.  787. 

WHITING,  P.  J„  and  GATES,  J,  dissent 


GANOW  ▼.  ASHTON. 

(Supreme  Court  of  South  Dakota.    Oct  23, 
MIS.) 

1.  FsAtrD  (i  41*)— AoTiONa— Pleadinqb— SUF- 

WCIENCY. 

A  complaint  which  alleged  that  plaintlfl 
owned  land  and  that  defendant  owned  a  note 
secured  by  corporate  stock,  that  defendant  in- 
duced plaintiff  to  trade  his  land  for  the  note 
and  stock,  and  as  an  inducement  to  procure 
plaintiff's  consent  and  with  intent  to  defraud, 
defendant  falsely  represented  that  he  had  in- 
vestigated the  financial  condition  of  the  maker 
of  the  note  and  the  corporation,  and  that  the 
maker  of  the  note  was  financially  responsible 
and  worth  $30,000  over  and  above  all  indebt- 
edness, and  that  the  corporation  owned  prop- 
erty worth  $40,000  and  was  out  of  debt. that 
the  maker  of  the  note  was  then  insolvent  and 
failed  to  pay  it,  and  that  the  corporate  stock 
was  valueless,  the  corporation  being  insolvent, 
is  sufficient  to  state  a  cause  of  action  for  fraud 
and  deceit;  defendant's  statement  that  he  had 
investigated  the  condition  of  the  corporation, 
and  the  maker  of  the  note  implying  a  knowledge 
on  his  part  of  the  actual  financial  condition  of 
such  person,  thus  precluding  liim  from  claim- 
ing that  his  representations  were  innocently 
made. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  |{  36,  37;  Dec.  Dig.  |  41.»J 

2.  FbAUD    (f  9*)  — ACnOIT— MlBBXPBESENTA- 

noNs. 

While  ordinarily  statements  as  to  the  val- 
ue of  property  bartered  furnish  no  ground  for 
an  action  for  fraud,  yet,  where  a  defendant 
who  exchanged  a  note  for  plaintiff's  land  rep- 
resented that  the  maker  of  the  note  held  cer- 
tain property  free  from  incumbrance,  and  that 
the  property  of  the  corporation  whose  stock 
was  pledged  to  secure  the  note  was  unincum- 
bered, the  falsity  of  such  representations  will 
support  an  action  for  fraud. 

nSd.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  {  8;   Dec.  Dig.  J  9.*] 

3.  Fraud  (|  88*)— Actio rs—Accbual  oi'  Ao- 
noNB. 

Where  defendant  bv  false  representations 
induced  plaintiff  to  exchange  land  for  a  note 
secured  by  corporate  stock,  plaintiff's  right  of 
action  for  damages  for  the  fraud  accrued  im- 
mediately, and  an  action  could  be  maintained 
prior  to  the  maturity  of  the  note;  the  ques- 
tion to  be  determined  being  its  true  value  at 


the  time  of  the  exchange  and  not  its  value  at 
maturity. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  I  34;  Dec  Dig.  §  38.*] 

4.  FbaDD    (I   34»)  —  AOTIONS  —  COMDITIONB 

Pbeckdent. 

Where  defendant  induced  plaintiff  to  take 
a  note  secured  by  corporate  stock  in  exchange 
for  Ids  land,  an  actual  tender  of  the  dividends 
paid  on  the  corporate  stock,  which  subsequent- 
ly became  worthless,  is  not  a  condition  prece- 
dent to  an  action  for  damages  for  misrepresen- 
tations, defendant  having  conveyed  the  land 
BO  that  a  rescission  of  the  contract  would  have 
been  unavailing;  and  an  allegation  in  the  pe- 
tition that  plaintiff  offered  to  rescind  and  ten- 
dered back  the  note  and  dividend  is  unneces- 
sary, except  to  show  plaintiff's  good  faith. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  &  29;    Dec.  Dig.  §  34.*] 

B.  Appeal  and   Ebbob  (S  1002*)— Rkview— 

Vkbdict— Effect. 

Where  the  evidence  was  conflicting,  a  ver- 
dict must  be  taken  on  appeal  as  establishing  art 
true  the  evidence  in  favor  of  the  successful 
party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §}  3935-3937;  Dec.  Dig.  } 
1002.*] 

6.  Fbaud  ({  11*)— Actions— MiBBEPBKssNTA- 
TioNs  AS  TO  Value. 

Where  defendant  induced  plaintiff  by  mis- 
representations to  trade  his  land  for  a  note  se- 
cured by  a  pledge  of  the  stock  of  a  milling  cor- 
poration, and  plaintiff,  in  going  with  defendant 
to  inspect  the  milling  company,  informed  him 
that  he  was  unfamiliar  with  the  value  of  that 
kind  of  property  and  would  rely  upon  his  judg- 
ment defendant's  misrepresentations  as  to  the 
value  of  the  corporation's  property  will  be  con- 
sidered representations  of  facta  and  not  mere 
statements  of  opinion  and  so  will  support  an 
action  for  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i§  12,  18;   Dec  Dig.  i  ll.*] 

7.  Witnesses  (S  240*)  —  Examination  of 
Witnesses— IJtADiNO  Quesiiohb— Dibobe- 
tion  of  Coubt. 

A  question  is  not  leading  merely  because 
it  may  be  answered  "yes"  or  "no";  conse- 
quently, in  an  action  for  damages  for  fraud 
perpetrated  in  an  exchange  of  property,  ques- 
tions asked  plaintiff  in  his  direct  examination, 
such  as,  "Did  you  rely  on  defendant's  state- 
ment that  the  maker  was  worth  $30,000  and 
financially  able  to  pay  the  note?"  are  not  nec- 
essarily leading  and  may  be  properly  allowed 
in  the  discretion  of  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  795,  837-839,  841-845;  Dec  Dig. 
§  240.*] 

8.  WiTNESBBS   (I   287*)— EXAIONATIOH— SCOPB 

OF  Cbobs-Exauination. 

Where,  in  an  action  for  damages  for  fraud 
perpetrated  by  defendant,  who  induced  plaintiff 
to  exchange  his  land  for  a  note  secured  by  a 
pledge  of  corporate  stock,  plaintiff  on  cross- 
examination  was  asked  whether  he  did  not 
borrow  money  from  a  bank  upon  the  note  as 
collateral,  plaintiff,  having  answered  in' the  af- 
firmative, might  on  re-direct  examination  tes- 
tify as  to  the  whole  transaction  and  show  that 
in  securing  the  loan  he  informed  the  banker 
of  defendant's  misrepresentations. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  »  930,  1000-1002;  Dec  Dig.  $ 
287.*] 

9.  Fraud  (|  57*)— Actions— Evidence. 

In  an  action  for  damages  for  fraud  perpe- 
trated by  defendant  who  induced  plaintiff  to 
take  a  note  secured  by  corporate  stock  in  ex- 


*Fer  other  cases  see  same-topic  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  IndexM 
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change  for  Us  land,  evidence  of  the  yalne  of 
the  land  ie  admissible,  being  one  of  the  ele- 
ments of  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  i  64;   Dec.  Dig.  §  57.*] 

10.  Fraud  (}  52*)— Evidence— Hearsay. 

Id  an  action  for  damages  for  misrepresen- 
tations made  by  defendant  -who  thus  induced 
plaintiff  to  trade  his  land  for  a  note  secured 
by  a  pledge  of  corporate  stock,  certified  copies 
of  bankruptcy  proceedings  against  the  maker 
of  the  note  and  the  corporation  -whose  stock 
was  pledged  are  admissible,  where  it  appeared 
that  the  financial  condition  of  those  parties 
was  the  same  at  the  time  of  the  exchange  as 
at  the  time  of  those  proceedings. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  48;    Dec  Dig.  {  52.*] 

11.  Evidence    (|    818*)  —  Hbabbat  — What 
constituteb. 

Where  the  maker  of  a  note  for  which 
plaintiff  was  induced  to  trade  his  land  subse- 
quently became  a  bankrupt,  certified  copies  of 
the  bankruptcy  proceedings  against  the  maker, 
and  also  against  the  corporation  whose  stock 
was  pledged  as  collateral  to  the  note,  are  not 
hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {§  1193-1200;   Dec.  Dig.  }  318.*] 

12.  Evidence  (|i  34,  345*)— Judicial  Notice. 

Certified  copies  of  proceedings  in  federal 
conrts  for  the  district  of  South  Dakota,  when 
duly  attested  by  the  clerk,  are  admissible  in 
evidence  in  South  Dakota  without  the  certifi- 
cation of  the  federal  judge  that  they  are  in 
due  form,  which  is  required  by  South  Dakota 
Laws  1911,  c.  148,  and  by  analogy  by  Rev.  St 
U.  S.  8  905  (U.  S.  Comp.  St  1901,  p.  677),  since 
the  South  Dakota  courts  will  take  judicial  no- 
tice of  all  laws  whether  federal  or  state  in 
force  within  the  jurisdiction  and  so  will  have 
judicial  notice  whether  the  attestation  is  in 
due  form. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i|  49,  50,  1302-1314,  1331-1360; 
Dec  Dig.  S§  34,  345.*] 

Appeal  from  Circuit  Court,  Lyman  Coun- 
ty;  William  Williamson,  Judge. 

Action  by  J.  A.  Ganow  against  Qeorge  M. 
Aahton.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Brown  ft  Brown,  of  Chamberlain,  for  ap- 
pellant J.  B.  Bouse,  of  Chamberlain,  for 
respondent 

McCOT,  J.  This  is  an  action  for  fraud 
and  deceit  There  was  Judgment  and  ver- 
dict for  plalntiCT  and  defendant  appeals. 

Plaintiff  by  bia  complaint  alleged  that  he 
was  the  owner  of  a  certain  half  section  of 
land,  situated  in  Lyman  county,  of  the  value 
of  $5,400  over  and  above  incumbrances;  that 
defendant  was  the  owner  of  a  certain  prom- 
issory note  for  |5,900,  dated  October  1,  1909, 
and  due  October  1,  1914,  executed  by  one 
Moore  to  defendant  In  consideration  of  the 
sale  by  defendant  to  Moore  of  30  certain 
shares  of  the  capital  stock  of  the  Armour 
Holler  Mill  Company,  a  corporation,  and  the 
possession  of  which  shares  of  stock  was 
retained  and  held  by  defendant  as  security 
for  the  payment  of  said  note;  that  defendant 
proposed  to  trade  said  note  and  security  to 
plaintiff  for  said  land;   that  on  the  4th  day 


of  April,  1910,  plaintiff  consented  to  said 
trade  and  deeded  said  land  and  paid  $250 
In  cash  to  defendant  for  said  note  and  se- 
curity, and  defendant  thereupon  delivered 
said  note  and  shares  of  stock  to  plaintUT; 
that  as  an  Inducement  to  procure  plainUffa 
consent  to  said  trade,  and  with  intent  to 
cheat  and  defraud  plaintiff,  defendant  repre- 
sented and  stated  to  plaintiff  that  said  Moore 
was  financially  responsible  and  able  to  pay 
said  note,  that  he  was  worth  the  sum  of 
$30,000  over  and  above  all  indebtedness;  that 
said  Moore  lived  in  and  occupied  a  house, 
which  defendant  showed  plaintiff,  and  repre- 
sented that  said  house  cost  $10,000  to  build 
and  that  the  same  was  dear  and  free  from 
Incumbrances  and  that  said  Moore  was  good 
for  said  note  without  security;  that  defend- 
ant, to  induce  plaintiff  to  make  said  trade, 
further  represented  and  stated  to  plaintiff 
that  said  Armour  Roller  Mill  property  was 
then  worth  the  sum  of  $40,000;  that  said 
mill  was  out  of  debt  and  had  always  paid  off 
its  Indebtedness  out  of  its  business  and  had 
in  addition  thereto  paid  a  dividend  of  $50 
each  month  on  each  30  shares  of  its  capital 
stock;  that  defendant  had  looked  the  matter 
up  and  found  everything  clear,  meaning  that 
there  was  no  Indebtedness  or  incumbrances 
outstanding  against  said  Moore  or  said  mill 
corporation;  that  said  representations  were 
in  fact  false  and  fraudulent  In  that  said 
Moore  was  not  then  financially  responsible 
and  able  to  pay  said  note  and  was  not  worth 
$30,000  over  his  Indebtedness  but  was  then 
wholly  Insolvent  and  Indebted  largely  in  ex- 
cess of  his  assets,  and  that  the  said  bouse 
In  which  Moore  resided  was  incumbered  by 
mortgages  aggregating  $7,000;  that  said 
mill  property  was  not  in  fact  worth  $40,000 
but  was  in  fact  worth  not  to  exceed  $9,000; 
that  said  mill  was  not  then  out  of  debt  and 
did  not  pay  off  its  indebtedness  out  of  its 
business;  that  said  mill  for  a  long  time  prior 
thereto  was  Indebted  in  the  sum  of  $15,000, 
as  defendant  well  knew,  and  said  mill  com- 
pany did  not  pay  a  dividend  of  $50  each 
month  on  each  30  shares  of  its  stock  but  did 
in  fact  pay  $50  per  month  to  each  bolder 
of  30  shares  of  its  stock  out  of  the  assets  of 
the  company;  that  said  mill  corporation  was 
insolvent  and  subsequently  went  into  bank- 
ruptcy, and  said  shares  of  stock  are  worth- 
less, and  said  Moore  has  refused  to  pay  said 
note  or  any  of  the  interest  thereon;  that 
plaintiff  relied  on  the  statements  of  defend- 
ant in  making  said  trade  and  was  thereby 
misled,  deceived,  injured,  and  defrauded,  to 
plalntitTs  damage  in  the  sum  of  $5,825;  .that 
plaintiff,  as  soon  as  he  ascertained  the  fitcts 
with  reference  to  said  transaction,  revoked 
and  rescinded  said  trade  and  offered  to  re- 
turn to  defendant  and  tendered  to  him  said 
note  and  shares  of  stock  and  demanded  that 
defendant  return  said  land — ^all  of  which 
was  by  defendant  refused.    Wherefore  plaln- 
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tiff  demanded  Judgment  for  $5,825,  damages 
and  costs.  To  tbls  complaint  defendant 
made  answer  admitting  said  trade  and  ex- 
change and  generally  denying  the  other  al- 
legation  of  said  complaint  On  the  trial  de- 
fendant objected  to  the  Introduction  of  any 
evidence  on  the  ground  that  the  complaint 
does  not  state  facts  sufSclent  to  constitnte 
a  cause  of  action.  The  objection  was  over- 
ruled, and  defendant  excepted. 

[1]  Tbls  ruling  of  the  court  Is  now  urged 
aa  error.  We  are  of  the  opinion  that  the 
court  ruled  correctly;  that,  while  this  com- 
plaint is  not  so  specific  and  certain  as  might 
have  been,  as  against  attack  of  this  charac- 
ter it  is  sufficient.  There  seems  to  be  some 
contention  made  by  appellant  that  the  com- 
plaint does  not  show  any  Intent  on  the  part 
of  defendant  to  defraud  and  deceive;  that 
there  is  nothing  in  the  complaint  to  indicate 
that  defendant  knew  of  the  falsity  of  his 
alleged  representations  other  than  as  to  the 
Indebtedness  against  the  mill.  It  appears 
from  this  complaint  that  defendant  repre- 
sented to  plaintiff  that  he  had  Investigated 
the  financial  standing  of  the  mill  corporation 
and  of  said  Moore  and  had  ascertained  that 
there  was  no  indebtedness  or  incumbrance 
agalust  them.  If  this  is  true,  it  necessarily 
Implies  knowledge  on  the  part  of  defendant 
as  to  the  financial  standing  of  both  the  mill 
and  Moore;  and  knowing  their  financial 
standing  and  representing  them  to  be  out  of 
debt,  when  as  a  matter  of  fact  they  were 
not,  it  does  not  then  lie  in  his  mouth  to  say 
that  he  did  not  intend  to  thereby  deceive 
or  defraud  plaintiff  or  that  he  had  no  knowl- 
edge of  the  falsity  of  such  statementa  The 
allegations  of  this  complaint  are  that  de- 
fendant with  intent  to  cheat  and  defraud 
plaintiff  made  such  representations.  Q?bls  Is 
a  snfilclent  allegation  of  knowledge  of  falsity 
and  intent  to  cheat  or  deceive.    20  Cyc.  99. 

[2]  It  is  also  contended  by  defendant  that 
the  representations  or  statements  alleged  to 
have  been  made  by  defendant  were  no  more 
than  expressions  of  opinion  upon  the  ques- 
tion of  value  and  therefore  are  not  such  rep- 
resentations as  would  constitute  a  basis  for 
an  action  for  deceit  While  the  question  of 
the  value  of  property  is  largely  a  matter  of 
opinion,  and  although  while  a  person  during 
a  business  transaction  or  even  as  a  witness 
on  oath,  when  he  swears  to  the  value  of  an 
article  of  property,  only  states  his  opinion, 
still  we  are  of  the  opinion  that  there  may 
be  cases  where  a  representation  purely  as  to 
value  would  constitute  good  ground  for  an 
action  of  deceit;  but  in  this  case  the  repre- 
sentationa,  as  we  view  them,  go  further  than 
purely  to  a  question  of  value.  When  a  per- 
son represents  that  there  Is  no  Incumbrance 
or  Indebtedness  existing  against  a  party  or 
against  property,  that  surely  is  not  a  matter 
of  opinion  as  to  value  but  a  statement  of 
positive  fact  which  would  tend  to  materially 
Influence  a  party  seeking  to  trade  for  or 
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purchase  fouib  property.  The  evils  that  re- 
sulted from  the  alleged  representations  In 
this  case  arise  from  the  existence  of  indebt- 
edness against  the  property  rather  than  from 
a  lack  of  value.  U  there  had  been  no  exist- 
ing indebtedness  against  Moore  or  against 
the  mill  the  property  of  dther  would  have 
been  sufilclent  to  satisfy  the  note  in  question. 
It  was  the  statement  concerning  the  incum- 
brances that  did  the  damage  to  plaintiff. 

13]  Again  appellant  contends  that  because 
the  note  Is  not  yet  due  plaintiff  has  no  cause 
of  action  for  deceit  prior  to  the  maturity 
thereot  We  are  of  the  opinion  that  this 
contention  is  not  tenable.  When  an  action 
la  based  on  a  breach  of  contract  by  reason  of 
fraud  and  deceit  in  the  making  of  such  con- 
tract, the  breach  for  which  the  action  lies 
occurs  at  the  time  the  contract  is  made. 
Subsequent  events  or  conditions  are  immate- 
rial. If  the  note  was  good  at  the  date  of 
the  contract,  it  might  be  wholly  worthless  at 
maturity,  and  plaintiff  would  then  have  no 
cause  of  action.  The  real  issue  in  this  case 
Involves  the  true  value  of  the  note  in  ques- 
tion at  the  time  plaintiff  traded  therefor  and 
not  its  value  at  the  time  when  such  note  be- 
came due. 

[4]  Appellant  also  contends  that,  because 
plaintiff  did  not  offer  to  return  the  dividends 
or  payments  made  to  plaintiff  on  the  shares 
of  stock,  plaintiff  cannot  maintain  this  ac- 
tion. This  is  not  an  action  for  rescission  but 
an  action  for  damages.  It  appears  In  the 
evidence  in  this  case  that  at  the  time  plain- 
tiff offered  to  rescind  said  contract  and  de- 
manded his  land  back,  defendant  told  him 
that  he  (defendant)  had  disposed  of  the  land 
and  could  not  return  it  It  necessarily  fol- 
lows from  this  situation  of  affairs  that  re- 
scission was  impossible  and  would  have  been 
unavailing  and  that  plaintiff's  only  remedy 
was  for  damages.  The  allegations  of  the 
complaint  that  plaintiff  offered  to  return  the 
note  and  offered  to  rescind  only  go  to  show 
plaintiff's  good  faith  and  were  unnecessary 
for  any  other  purpose.  The  cause  of  action 
alleged  is  purely  for  damages  arising  from  a 
breach  of  contract  wherein  plaintiff  relies  on 
the  contract  and  not  on  rescission. 

[{,61  At'  the  close  of  plaintiff's  evidence, 
and  again  at  the  close  of  all  the  evidence,  de- 
fendant moved  the  court  for  a  directed  ver- 
dict which  motion  was  denied,  and  defend- 
ant excepted  and  now  urges  such  ruling  as 
error.  Some  of  the  questions  raised  by  this 
motion  have  been  disposed  of  in  connection 
with  the  objection  to  the  introduction  of  any 
evidence  under  the  complaint  Plaintiff  testi- 
fied that  defendant  made  to  him  the  repre- 
sentations and  statements  substantially  as 
alleged,  and  further  testified:  "We  went  to 
Armour  to  look  over  the  property.  On  the 
way  down  I  told  him:  'I  don't  know  any- 
thing about  mill  property  at  all.  It  Is  some- 
thing I  have  had  no  dealing  with,  and  I  will 
have  to  rely  wholly  on  your  statement' 
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was  at  the  mill  some  20  mlnntes.  He  told 
me  he  had  made  an  examination  of  the  prop- 
erty when  he  dealt  for  It  and  found  It 
clear;  and  he  said  everything  was  clear. 
He  showed  me  Moore's  house  and  said  it  cost 
in  the  neighborhood  of  $10,000  and  that  it 
was  comparatively  free;  there  was  no  debt 
on  It  at  all.  I  relied  on  these  statements. 
I  would  not  have  made  the  trade  if  it  had 
not  been  for  these  statements."  Appellant 
contends  that  his  statement  as  to  the  value  of 
the  properties  In  Question  was  purely  a  mat- 
ter of  ojdnlon  and  that  a  cause  of  action 
for  deceit  will  not  lie  based  on  such  state- 
ments. "In  accordance  with  the  rule  of  ca- 
veat emptor,  if  the  purchaser  has  equal 
means  of  knowledge  with  the  vendor  and 
deals  with  him  at  arm's  length,  the  latter's 
representations  as  to  the  value  of  the  prop- 
erty are  usually  deemed  mere  expressions  of 
opinion  and  are  not  actionable,  although 
false  and  fraudulent  But  it  cannot  be  said 
as  a  matter  of  law  that  the  value  of  proper- 
ty to  be  sold  is  never  a  material  fact  Rep- 
resentations as  to  the  market  value  of  prop- 
erty of  the  kind  to  be  sold  have  been  held  to 
be  statements  of  fact  not  of  opinion,  and  to 
be  actionable  where  the  purchaser  is  ignor- 
ant of  the  true  market  value  or  where  the 
parties  expressly  make  the  truth  of  the  sell- 
er's statements  an  essential  element  of  the 
bargain."  20  Cyc;  51.  In  this  case  plalntltr 
and  defendant  were  not  dealing  at  arm's 
length  with  equal  means  of  knowledge  with 
reference  to  the  value  of  mill  property.  For 
the  purposes  of  this  appeal,  after  verdict  in 
his  favor,  the  testimony  of  plaintiff  must  be 
taken  as  true.  When  plaintiff  told  de- 
fendant that  he  was  ignorant  about  mill 
property  and  wonid  have  to  rely  wholly  on 
the  statements  of  defendant  with  reference 
thereto,  the  truth  of  such  statements  of  de- 
fendant then  became  an  essential  element  of 
the  bargain  and  not  mere  expressions  of 
opinion;  and,  if  defendant's  statements 
turned  out  to  be  materially  false,  they  fur- 
nished suflfldent  basis  for  an  action  for  fraud 
and  deceit  The  only  property  of  Moore 
about  which  there  was  any  statement  of  val- 
ue was  the  house.  There  does  not  seem  to  be 
any  contention  on  the  part  of  respondent 
that  the 'house  was  not  worth  $10,000  but 
that  the  false  representation  was  in  rela- 
tion to  the  Incumbrance  thereon. 

[7]  Appellant  contends  that  the  Judgment 
should  be  reversed  because  the  court  erred 
In  permitting  the  asking  of  grossly  leading 
questions.  The  following  are  the  questions 
on  which  appellant  bases  the  assignments  of 
error:  "Did  you  rely  on  the  statement  made 
by  Mr.  Ashton  that  the  mill  was  entirely  out 
of  debtr*  "Did  you  rely  on  Mr.  Ashton's 
statement  that  Mr.  Moore  was  worth  $30,000 
and  flnandally  able  to  pay  this  note?"  "Did 
you  rely  on  the  statement  that  his  house 
was  worth  $10,000  and  clear  from  all  In- 
cumbrances?''   "Would  you  have  made  this 


trade  If  it  had  not  been  for  these  state- 
ments?" We  are  of  the  opinion  that  not 
one  of  these  questions  is  leading  within  the 
reason  of  the  rule.  Merely  because  a  ques- 
tion may  be  answered  by  "yes"  or  "no"  does 
not  make  it  open  to  the  objection  that  it  Is 
leading  unless  the  form  of  the  question  sug- 
gests the  desired  answer.  If  the  question 
had  been  in  this  form,  "You  relied,  did  you 
not  on  the  statement  of  Mr.  Ashton  that  Mr. 
Moore  was  worth  $30,000  and  financially 
able  to  pay  this,  note?"  it  would  have  been 
objectionable.  Jones,  Ev.  815.  The  questions 
would  have  been  in  better  form  If  they  bad 
been  as  follows:  "Did  or  did  you  not  rely 
on,"  etc.  But  as  the  questions  were  formed 
there  was  no  suggestion  as  to  whether  the 
answer  should  be  "yes"  or  "no,"  unless  by 
inflection  of  counsel's  voice,  and  It  was 
wholly  within  the  discretion  of  the  trial 
court  to  permit  or  disallow  such  questions. 
Wlgmore,  Ev.  S§  770-772.  There  were  other 
questions  which  to  some  extent  were  leading 
in  their  nature,  but  we  are  of  the  opinion 
they  furnish  no  excuse  or  error  for  reversal 
of  Judgment 

[S]  On  cross-examination  appellant's  coun- 
sel asked  plaintiff  If,  after  he  got  possession 
of  the  note,  he  had  not  borrowed  $1,000 
thereon  as  collateral  from  a  bank  at  Mitch- 
ell, and  plaintiff  answei'ed  that  he  did.  It 
is  apparent  that  appellant's  object  In  bringing 
out  this  fact  was  to  infer  that  the  note  was 
of  some  value.  On  redirect  examination 
plaintiff  was  permitted  to  testify  over  ob- 
jections as  to  the  transaction  with  the  bank 
and  as  to  the  conversation  he  had  with 
the  banker  during  which  he  related  the  said 
representations  made  by  defendant  Appel- 
lant  objected  to  this  testimony  on  the  ground 
that  It  was  hearsay  and  now  urges  the  ruling 
of  the  court  overruling  the  objection  as  er- 
ror. Appellant  brought  a  part  of  this  bank 
transaction  Into  the  case  and  opened  the 
door  for  plaintiff  to  show  the  entire  transac- 
tion. If  It  was  competent  for  defendant  to 
bring  out  this  testimony  on  cross-examina- 
tion, It  certainly  was  proper  for  plaintiff  to 
show  the  circumstances  under  which  the 
bank  took  this  note  as  security. 

[I]  Appellant  next  contends  that  the  oonrt 
erred  in  permitting  In  evidence,  over  de- 
fendant's objections,  evidence  of  the  value  of 
the  land  traded  by  plaintiff  to  defendant  for 
the  note  in  question.  We  are  of  the  opinion 
that  this  contention  is  also  untenable.  The 
value  parted  with  by  plaintiff  was  one  of 
the  elements  of  the  transaction  and  wonld 
have  a  bearing  upon  the  Issue  as  to  whether 
or  not  defendant  as  a  matter  of  fa.ct  made 
the  alleged  representations.  20  Cyc  114; 
Thompson  v.  Hardy,  19  S.  D.  81,  102  N.  W. 
299. 

[II,  11]  Appelant  also  assigns  as  error  the 
admission  in  evidence  of  the  certified  copies 
of  the  bankruptcy  proceedings  against  said 
Moore  and  said  mill  corppcatlon,  which  bank- 
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mptcy  proceedings  were  had  In  the  year  1911. 
Appellant  objected  to  this  evidence  on  the 
ground  that  there  was  no  foundation  laid; 
that  the  same  was  Irrelevant  and  Incompetent 
and  hearsay.  There  was  testimony  tending 
to  show  that  the  financial  conditions  of 
Moore  and  the  mill  were  substantially  the 
same  In  April,  1910,  at  the  time  of  said  trade, 
as  at  the  time  of  bankruptcy.  We  are  of 
the  opinion  that  this  evidence  was  material 
and  not  hearsay. 

[1 2]  It  is  also  urged  as  error  the  admission 
of  the  records  in  the  bankruptcy  matter  be- 
fore the  federal  District  Court  for  the  Dis- 
trict of  South  Dakota  on   the  ground  that 
such  records  were  not  properly  certified  In 
that  there  was  no  certificate  of  the  Judge  of 
said  federal  court  certifying  that  the  certifi- 
cate of  the  clerk  of  said  court  was  in  "due 
form."    We  are  of  the  opinion  that  the  cer- 
tificate of  the  Judge  as  to  "due  form"  of  the 
certificate  of  the  clerk  is  not  necessary  when 
the  clerk  is  an  official  of  a  domestic  court 
exercising  Jurisdiction  within  the  territorial 
Jnrisdiction  of  this  court.    This  court  will 
take  Judicial  notice  of  all  laws,  both  state 
and  federal,  that  are  in  force  and  applicable' 
within   this    Jurisdiction.      This   court   will 
take  Judicial  notice  as  to  whether  or  not 
the   certificate   of  the   clerk   uf  the  federal 
court  for  the  District  of  South  Dakota  is  in 
due  form,  just  the  same  as  if  it  were  a  cer- 
tificate of  a  clerk  of  one  of  the  domestic 
state  courts  of  this  state.    Within  the  reason 
of  the  rule  of  section  905,  Rev.  St  U.  S.  (D. 
S.  Comp.  St  1901,  p.  677),  and  chapter  148, 
Laws  1911  of  this  state,  federal  courts,  ezer- 
dslQg    Jurisdiction    within   this    state,    are 
regarded  as  domestic  courts.    The  reason  for 
the  rule  requiring  the  certificate  of  the  Judge 
as  to  the  due  form  of  the  clerk's  certificate  la 
that   the  court  in  which   the  document   Is 
oflFered  in  evidence  is  not  presumed  to  know 
or  take  Judicial  notice  of  the  laws  In  force 
or  what  Is  "due  form"  in  another  state  or 
foreign  Jurisdiction.    8  Fed.  St.  Ann.  37,  note 
lu  section  905,  IJ.  S.  Ber.  Statute;    Gould 
4  Tncker's  Notes  on  section  905,  U.  S.  Stat- 
ute, p.  280;    Turnbull  v.  Fayson,  95  U.   S. 
418,  24  U  Ed.  437;  Trigg  r.  Conway,  Hempst 
538,  Fed.  Cas.  No.  14,172;   Catlln  v.  Under- 
hUl,    4   McLain,    199,    Fed.   Cas.    No.   2,623; 
Kinseley  v.  Rumbough,  96  N.  C.  195,  2  S.  E. 
174;    17  Cyc.  346.     Section  905,  Rev.  U.  S. 
Statute,  and  chapter  148,  Laws  of  1911,  are 
not  applicable  to  and  not  within  the  reason 
of  the  rule  requiring  a  judge's  certificate  as 
to  due  form  of  the  clerk's  certificate  to  judi- 
cial records  of  any   court,  either  state  or 
federal,  exercising  its  Jurisdiction  within  the 
territorial  limits  of  this  state. 

Various  assignments  of  error  are  made, 
based  on  the  reception  or  rejection  of  evi- 
dence and  on  the  Instructions  to  the  jury,  all 
of  which  have  been  carefully  considered,  and 
It  will  serve  no  useful  purpose  to  further 
refer  thereto.    We  are  satisfied  that  there  was 


sufficient  evidence  to  sustain  the  verdict  and 
Judgment;  that  the  instructions  to  the  court 
were  fair  and  properly  submitted  the  issues ; 
and  that  no  prejudicial  or  other  error  appears 
sufficient  to  warrant  a  reversal. 

The  judgment  and  order  appealed  from  are 
affirmed, 

GATES,  J.,  not  sitting. 


STATE  V.   WINBAUBE. 

(Supreme  Court  of  North  Dakota.    Sept  8, 
1913.) 

(St/ttahut  hy  the  Court.) 

1.  CxnciRAi.  Law  (§  142*)— Chanok  or  Ven- 
ue—Pbactick—Judok. 

When  the  place  of  trial  In  a  criminal  ac- 
tion is  changed  to  another  judicial  district,  the 
court  to  which  the  action  is  removed  for  trial 
has  jurisdiction  and  authority  to  hear,  try,  and 
determine  the  action,  and  upon  conviction  to 
impose  punishment  provided  by  law,  and  the 
trial  shall  be  conducted  the  same  in  all  respects 
as  if  the  action  had  been  commenced  in  said 
court  And  on  the  trial  of  the  action  the 
judge  of  the  district  court  to  which  the  action 
has  been  transferred  acts  as  the  judge  of  said 
district,  and  not  as  the  acting  judge  of  the  Ju- 
dicial district  from  which  the  action  was  trans- 
ferred. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  264-267 ;  Dec.  Dig.  {  142.*] 

2.  Cbiuinal  Law   (|  979*)— Judgment— Va- 
UDrrr— Place  of  Rendition. 

Held,  that  as  the  trial  judge  was  the  judge 
of  the  Fifth  Judicial  district  and  said  action 
was  In  fact  pending  at  said  time  in  said  judi- 
cial district,' the  order  made  by  him  was  not  in 
violation  of  section  6765,  Rev.  Codes  1905. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  !S  2486,  2487,  2490,  2401; 
Dec.  Dig.  S  979.»] 

3.  CantiNAi.  Law   ({  979*)— Judombht— Va- 

MDiTT— Jurisdiction. 

Jurisdiction  being  obtained  over  the  per- 
son and  over  the  subject-matter,  no  error  or  Ir- 
regularity in  its  exercise  can  make  the  judg- 
ment void. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  2486,  2487,  2490,  2491; 
Dea  Dig.  |  979.*] 

4.  Cbihinal  Law   (5  979*)— Judombnt^Va- 
UDiTT— Place  of  Rendition. 

Held,  that  as  the  trial  judge  had  jurisdic- 
tion over  the  person  of  the  defendant  and  the 
subject-matter  of  the  action,  a  judgment  render- 
ed or  ordered  outside  his  judicial  district  but 
within  the  state,  is  not  void  for  want  of  juris- 
diction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i!  2486,  2487,  2400,  2491; 
Dec.  Dig.  {  970.»] 

Appeal  from  District  Court,  Barnes  Coun- 
ty; J.  A.  Coftey,  Judge. 

Joseph  'Wlnbauer  was  convicted  of  main- 
taining a  common  nuisance,  and  from  an  or- 
der setting  aside  the  judgment  of  convic- 
tion, the  State  appeals.  Reversed  and  re- 
manded, with  directions. 


■Forothar 
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Andrew  MlUer,  Atty.  Gen.,  Alfred  Zuger,  of 
Valley  City,  O.  L.  Young,  of  Bismarck,  and 
F.  C.  Heffron,  of  Dlcklnsou,  Asst  Attys.  Gen., 
for  the  State.  J.  E.  Campbell,  of  Mandan, 
and  A.  T.  Nelson,  of  Carson,  for  respond- 
ent 

KNBESHAW,  Special  Judge.  The  record 
discloses  the  fact  that  the  defendant,  Wln- 
bauer,  was  indicted  by  the  grand  Jury  of 
Morton  county  on  the  3d  day  of  December, 
1907,  for  the  crime  of  keeping  and  main- 
taining a  common  nuisance  in  a  certain  build- 
ing on  lot  11  In  block  8  in  the  city  of  Man- 
dan.  To  this  indictment  the  defendant  plead- 
ed not  guilty,  and  thereupon  such  proceed- 
ings were  had  that  the  case  was  transferred 
to  Barnes  county  In  the  fifth  Judicial  district 
for  triaL  On  February  7,  1908,  the  case 
was  brought  on  for  trial  in  the  district  court 
of  Barnes  county  before  Hon.  E.  T.  Burke, 
presiding  Judge,  and  a  Jury;  the  state  be- 
ing represented  by  T.  F.  McCue,  Attorney 
General,  and  B.  W.  Shaw,  the  state's  attor- 
ney of  Morton  county,  and  the  defendant  by 
Tj.  a.  Simpson,  James  M.  Hanley,  and  A.  T. 
Faber,  and  on  the  8th  day  of  February,  1908, 
the  case  was  concluded,  and  the  Jury  brought 
in  a  verdict  of  guilty  as  charged  in  the  In- 
dictment On  February  13,  1908,  Judgment 
and  sentence  was  pronounced  against  the  de- 
fendant by  the  court  for  a  term  of  90  days' 
imprisonment  and  a  fine  of  $200.  On  Feb- 
ruary 11,  1909,  or  Just  two  days  less  than 
a  year  after  the  pronouncing  of  sentence  and 
rendition  of  the  Judgment  against  the  defend- 
ant as  aforesaid,  the  defendant  appealed  to 
the  Supreme  Court  from  said  Judgment  ren- 
dered in  said  cause  on  the  13tb  day  of  Feb- 
ruary, 1908,  and  from  the  whole  of  said  Judg- 
ment Such  appeal  was  accompanied  by  an 
undertaking  which  was  a  supersedeas,  and  a 
certlflcate  of  probable  cause  granted  by  the 
trial  Judge  on  December  24,  1909,  and  after 
the  notice  of  appeal  to  the  Supreme  Court 
had  been  serred,  and  while  said  appeal  was 
pending  in  the  Supreme  Court  Hon.  E.  T. 
Burke,  Judge  of  the  fifth  Judicial  district 
made  and  filed  in  said  action  an  ex  parte 
order,  which  order  was  in  words  and  figures 
as  follows:  "Whereas,  this  court  did  on  the 
13th  day  of  February,  1908,  duly  pronounce 
and  render  a  Judgment  and  sentence  against 
defendant  upon  his  conviction  of  the  crime 
of  keeping  and  maintaining  a  common  nui- 
sance, and  therein  and  thereby  sentenced  the 
defendant  to  be  imprisoned  In  the  county  Jail 
of  Morton  county,  N.  D.,  for  the  period  of  90 
days,  and  that  he  pay  a  fine  of  $200,  making 
a  total  Judgment  of  $200,  which  said  Judg- 
ment was  and  is  In  the  words  and  figures  of 
the  copy  hereto  attached  and  made  a  part 
hereof;  whereas,  it  appears  to  the  court 
that  such  Judgment  and  sentence  of  the  court 
was  by  inadvertence  and  oversight  not  en- 
tered in  the  office  of  the  clerk  of  this  court 
as  required  by  law,  at  the  time  of  Its  ren- 


dition, as  aforesaid:  Now,  therefore,  it  is 
ordered  by  the  court  that  the  clerk  enter 
such  Judgment  by  filing  the  copy  thereof 
hereto  attached,  and  by  entering  the  same 
upon  the  minutes  of  this  court  as  required  in 
and  by  section  10106,  and  by  docketing  such 
Judgment  as  required  by  section  10105  of  the 
Revised  Codes.  And  it  Is  further  ordered  by 
the  court  that  such  Judgment  be  entered  as 
of  the  13th  day  of  February,  1908,  the  date 
on  which  the  same  was  pronounced  by  the 
court  and  that  all  acts  in  relation  thereto 
be  bad  and  done  as  of  said  date.  Dated  this 
24th  day  of  December,  1909.  Edward  T. 
Burke,  Judge."  On  March  9,  1910,  on  appli- 
cation of  the  defendant,  the  Supreme  Court 
ordered  that  the  defendant  be  granted  leave 
to  withdraw  the  said  appeal,  and  the  Su- 
preme Court  then  ordered  that  the  cause  be 
remanded  to  the  district  court  for  further 
proceedings  according  to  law.  After  the  re- 
mittitur was  filed  in  the  lower  court  the  de- 
fendant applied  to  the  district  court  of  Barnes 
county,  on  motion,  for  an  order  declaring 
and  adjudging  that  the  purported  and  pre- 
tended Judgment  rendered  as  of  date  Febru- 
ary 13,  1908,  be  declared  void  from  the  very 
time  of  Its  attempted  Inception.  The  matter 
was  brought  on  for  hearing  on  motion,  and 
based  upon  a  notice  of  motion  to  vacate  Judg- 
ment which  notice  of  motion  was  supported 
by  the  aflldavlts  of  the  defendant  Wlnbauer, 
and  of  J.  E.  CampbelL  Upon  the  hearing  of 
the  motion  to  vacate  Judgment  before  Judge 
Coffey,  at  Valley  City,  the  state  was  repre- 
sented by  Alfred  Zuger,  Assistant  Attorney 
General  of  North  Dakota,  and  the  defend- 
ant by  J.  E.  Campbell.  After  the  hearing  of 
said  motion  and  the  argument  of  counsel, 
Judge  Coffey  made  his  order  dated  Novem- 
ber 10,  1911,  adjudging  that  said  Judgment 
and  sentence  as  of  date  February  13,  1908, 
was  void  from  the  very  time  of  Its  inception, 
and  that  the  same  be  set  aside.  Vacated, 
and  annulled,  and  declared  absolutely  void. 
And  from  such  order  vacating  the  Judgment 
and  sentence  of  February  13,  1908,  the  state 
of  North  Dakota  appeals  to  this  court 

The  record  in  this  case  is  regular  and  val- 
id on  its  face.  It  is,  however,  contended  by 
the  affidavit  of  the  defendant  used  upon  the 
motion  to  vacate  the  Judgment  that  he  was 
convicted  on  the  7th  day  of  February,  1908, 
in  the  district  court  of  Barnes  county,  and 
on  the  8th  day  of  February,  1908,  that  the 
term  of  court  at  which  defendant  was  con- 
victed was  adjourned  without  the  defendant 
being  sentenced,  and  that  the  court  an- 
nounced that  at  Bismarck,  on  the  13th  day 
of  February,  1908,  it  would  pass  sentence  on 
the  defendant  and  that  on  the  13th  day  of 
February,  1908,  In  the  House  of  Representa- 
tives' chamber  of  the  State  Capitol  the  Judge 
of  said  court  and  in  absence  of  court  officials, 
sentenced  the  defendant  to  90  days  in  Jail, 
and  to  pay  a  fine  of  $200.  The  affidavit 
of  the  defendant  has  not  been  controverted 
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or  denied,  and  therefore,  for  the  purposes 
ot  this  appeal  this  court  will  assume  that 
judgment  and  sentence  on  the  conviction  of 
the  defendant  was  pronounced  at  Bismarck, 
In  the  Sixth  Judicial  district,  on  the  13th  day 
of  February,  1908,  by  E.  T.  Burke,  Judge  of 
the  Fifth  Judicial  district 

[1]  The  attack  on  this  Judgment  by  motion 
Is  a  direct  and  not  a  collateral  attack. 
Therefore  the  only  question  Involved  Is,  Was 
the  Judgment  and  sentence  pronounced  at 
Bismarck  In  the  Sixth  Judicial  district,  on 
the  13th  day  of  February,  1908,  void?  If 
absolutely  void  then  the  order  appealed  from 
must  be  affirmed,  otherwise  reversed.  When 
the  place  of  trial  In  a  criminal  action  Is 
changed  to  another  Judicial  district,  the 
court  to  which  the  action  Is  removed  for 
trial  has  fall  Jurisdiction  and  authority  to 
hear,  try,  and  determine  the  action,  and  up- 
on conviction  to  impose  the  punishment  pro- 
vided by  law,  and  the  trial  shall  be  conduct- 
ed the  same  in  all  respects  as  if  the  action 
had  been  commenced  In  said  court,  and  on 
the  trial  of  the  action  the  Judge  of  the  dis- 
trict to  whldi  the  action  has  been  trans- 
ferred acts  as  the  Judge  of  said  district,  and 
not  as  the  acting  Judge  of  the  Judicial  dis- 
trict from  which  the  action  was  transferred, 
or  at  the  written  request  of  said  judge. 

[2]  It  is  contended  by  the  respondent  that 
the  Judgment  Is  void  by  reason  of  section 
6763  of  the  1905  Code,  which  provides  that 
no  Judge  of  the  district  court  shall  hear  or 
determine  any  action,  special  proceedings, 
motion,  or  application,  or  make  any  order  or 
give  any  Judgment  in  any  action  or  proceed- 
ings not  pending  In  the  Judicial  district  for 
which  he  is  elected— except  in  certain  cases 
therein  enumerated.  As  Judge  Burke  was 
the  judge  of  the  Fifth  Judicial  district,  and 
said  action  was  In  fact  and  at  that  time 
pending  in  his  Judicial  district  the  action  of 
the  court  was  not  in  violation  of  said  section. 
And  section  6766,  H.  C.  of  1905,  expressly 
provides  that  no  order  or  Judgment  given  by 
the  judge  ot  any  district  contrary  to  the 
limitations  of  the  preceding  section  shall 
for  that  reason  be  void,  but  such  order  or 
judgment  may  be  vacated  upon  application, 
within  30  days  from  the  time  the  same  shall 
have  been  made  or  given,  to  the  Judge  of  the 
district  in  which  the  action  or  proceeding  in 
which  the  same  was  made  or  given  is  pend- 
ing, and,  if  appealable,  by  the  Supreme  Court 
on  appeal. 

[1]  Section  6764  of  the  1905  Code  pro- 
vides that  all  orders  made,  Judgments  given, 
or  other  acts  done  by  any  Judge  of  the  dis- 
trict court  In  any  action,  special  proceedings, 
or  other  matter,  civil  or  criminal,  shall  be 
deemed  and  held  to  be  the  orders,  judgments, 
and  acts  of  the  court,  and  the  several  Judges 
of  the  district  court  shall  have  jurisdiction 
throughout  the  state  to  exercise  all  the  pow- 
ers conferred  by  law  upon  the  district  court 
or  Judges  thereof,  subject  to  the  limitations 


of  this  article  provided,  and  in  such  article 
we  can  find  no  limitation  to  the  authority  of 
the  Judge  of  the  district  court  rendering  or 
pronouncing  Judgment  outside  his  Judicial 
district,  in  an  action  properly  pending  in  his 
Judicial  district,  in  cases  in  which  he  has  Ju- 
risdiction over  the  person  and  subject-matter 
of  the  action.  Jurisdiction  being  obtained 
over  the  person  and  over'  the  subject-matter, 
no  error  or  irregularity  in  its  exercise  can 
make  the  Judgment  void.  See  Freeman  on 
Judgments  (4th  Ed.)  f  135,  and  cases  cited. 

[4]  The  record  In  this  case  clearly  dis- 
closes the  fact  that  the  defendant  was  duly 
convicted  in  the  district  court  of  Barnes 
county,  in  the  Fifth  judicial  district,  of  the 
crime  of  keeping  and  maintaining  a  common 
nuisance,  and  the  further  fact  that  Judge  E. 
T.  Burke  was  the  duly  elected,  qualified  and 
acting  Judge  of  said  judicial  district.  There- 
fore, on  the  13th  day  of  February,  1908,.  said 
Judge  had  jurisdiction  over  the  person  of  the 
defendant  and  the  subject-matter  of  the  ac- 
tion. 23  Cyc,  page  678,  says  this  with  refer- 
ence to  the  place  of  trial :  "It  Is  an  Irregu- 
larity, but  not  a  destructive  jurisdictional 
defect,  to  try  a  case  and  render  Judgment  at 
a  place  other  than  that  fixed  by  law  for  the 
holding  of  the  court,  or  in  a  county  other 
than  that  declared  hy  statute  to  be  the  prop- 
er county  for  its  trial,  or  to  render  judgment 
other  than  that  in  which  the  venue  was  laid, 
or  other  than  that  in  which  the  trial  was  had 
(citing  several  cases)." 

In  the  case  of  Gould  v.  Duluth  and  Dako- 
ta Elevator  Co.,  3  N.  D.  96,  54  N.  W.  316,  It 
was  held  that  a  Judge  of  the  district  court  of 
the  district  in  which  the  action  is  pending 
has  authority,  by  an  ex  parte  order,  made 
while  outside  of  such  district,  and  within  the 
state,  to  direct  the  entry  of  a  judgment  in 
such  action,  and  where  an  outside  Judge  has 
been  requested  to  act  in  the  place  of  the  Judge 
of  the  district  where  the  action  is  pending, 
under  chapter  61,  Laws  of  1890,  such  outside 
judge  Is,  with  respect  to  such  cases  or  matters 
as  come  within  the  request  to  act,  empowered 
to  do  and  perform  all  such  acts  as  might 
have  been  done  and  performed  by  the  Judge 
of  such  district  Accordingly,  held,  that  the 
Judge  of  the  Fifth  judicial  district,  who  had 
been  duly  requested  to  act,  had  authority  to 
sign  an  ex  parte  order  for  judgment  while 
within  the  Fifth  district,  the  action  being 
pending  in  the  Third  district  Mr.  Justice 
Wallin  in  said  case  further  says:  "We  think 
the  act  of  signing  an  ex  parte  order  for 
Judgment  If  done  within  the  state,  but  out- 
side of  the  district  where  the  action  is  pend- 
ing, and  the  signing  is  done  by  the  Judge  of 
the  district  court  in  which  the  action  is  pend- 
ing, Is  not  an  Irregularity  in  practice."  See, 
also,  State  v.  Ely,  16  N.  D.  669,  113  N.  W. 
711,  14  L.  R.  A.  (-N.  S.)  638;  State  v.  Burr, 
16  N.  D.  581,  113  N.  W.  703;  State  v.  Bed- 
mar,  18  N.  D.  484,  121  N.  W.  614,  20  Ann. 
Cas-  458.  oig^^g^  t,y  Google 
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rhe  respondent  has  not  cited  any  cases  in 
support  of  his  contention,  or  tliat  would 
throw  any  light  upon  the  question,  and  aft- 
er a  thorough  search  we  are  nnable  to  find 
any  law  or  authorities  holding  the  Judgment 
and  sentence  in  this  case  to  be  void.  And  it 
appearing  to  tills  court  that  the  defendant 
was  duly  convicted  in  the  district  court  of 
Barnes  county  on  the  7th  day  of  February, 
1908,  and  that  Judge  E.  T.  Burke  was  then 
the  duly  elected,  qualified,  and  acting  judge 
of  said  district,  and  that  said  district  Judge 
had  Jurisdiction  over  the  person  and  subject- 
matter  of  the  action,  and  that  said  district 
Judge  on  the  13th  day  of  February,  1908, 
duly  pronounced  Judgment  and  sentence  upon 
said  defendant  on  said  counts  as  aforesaid, 
and  it  appearing  to  this  court  that  the  said 
Judgment  was  and  is  a  valid  Judgment,  and 
was  not  and  is  not  void  for  want  of  Juris- 
diction, it  is  therefore  ordered  that  the  order 
of  the  district  court  for  Barnes  county,  made 
and  entered  the  10th  day  of  November,  1911, 
vacating  and  setting  aside  the  Judgment  of 
the  district  court  for  Barnes  county  of  Feb- 
ruary 15,  1908,  is  reversed.  And  the  case  is 
remanded  to  the  district  court  of  Barnes 
county  to  enforce  the  Judgment  on  convic- 
tion, and  to  take  further  proceedings  accord- 
ing to  law. 

BURKB,  J.,  being  disquaUfled,  not  partic- 
ipating. At  the  request  of  the  court,  Hon. 
W.  J.  KNBESHAW,  Judge  of  the  Seventh 
Judicial  district,  sat  with  the  court  In  the 
hearing  of  the  case. 


GARRAGHTX  v.  HARTSTEIN. 

(Supreme  Court    of  North  Dakota.     Sept  17, 

1918.    On  Petition  for  Rehearing, 

Oct  14, 1913.) 

(ByUaiut  hy  the  Court.) 

1.  Master  and  Sebvant  (§  302*)— Injuries  to 
Third  PsRsoNa— Right  of  Rgcovert. 

PlaintifF  wa<  injured  by  a  picket  pin,  which 
was  attached  to  one  end  of  a  rope  used  to  picket 
a  horse  on  certain  vacant  lots  immediately  east 
of  her  home.  The  end  of  the  rope  fastened  to 
the  picket  pin  was  wound  three  times  around  a 
fence  post;  the  other  end  being  fastened  to  the 
halter  of  the  horse.  Between  such  post  and  the 
horse  there  was  a  public  road  or  trail,  and  the 
injury  happened  while  defendant's  servants  were 
driving  his  horse  and  vehicle  along  the  side  of 
such  trail.  The  horse  drawing  such  vehicle,  be- 
ing driven  on  a  fast  trot,  came  in  contact  with 
the  picket  rope,  causing  the  same  to  unwind 
from  the  post,  throwing  the  pin  violently  against 
plaintiff's  arm.  Evidence  examined,  and  held, 
as  a  matter  of  law,  that  the  question  of  the  n^- 
ligence  of  defendant's  servants  was  erroneously 
submitted  to  the  jury. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {i  1217-1221,  1225.  1229; 
Dec.  Dig.  §  302.*] 

2.  Neolioencs  (§  136*)— QpEamoN  fob  Coxtbt 
—Submission  of  Case— Evidence. 

Usually  it  is  the  province  of  the  jury,  under 
proper  instructions,  to  say  from  the  facts  and 
circumstances  disclosed,  whether  due  care  was  or 


was  not  exercised,  or  in  other  words,  whether 
negligence  ought  to  be  inferred ;  but  it  is  always 
not  only  the  province,  but  the  duty  of  the  court, 
first,  to  determine  as  a  matter  of  law  whether, 
upon  the  facts  most  favorable  to  the  plaintiS, 
negligence  can  property  be  inferred.  'The  jury 
cannot  be  permitted  to  arbitrarily  and  without 
evidence  infer  negligence.  The  evidence  must 
affirmatively  establish  some  circumstances  from 
which  the  inference  fairly  arises  that  the  injary 
resulted  from  the  want  of  some  precaution  which 
the  defendant  ought  to  have  taken. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  $!  277-3S3:  Dec.  Dig.  {  136.*] 

3.  Neoucoencb  (i  69*)— What  Constttdtes- 

Anticipation  or  Injuby. 

If  a  person  has  no  reasonable  ground  to  an- 
ticipate that  a  particular  act  would  or  might  re- 
sult in  injury  to  anybody,  such  act  is  not  neg- 
ligent On  the  contrary,  if  the  act  is  one  which 
the  party  ought  in  the  exercise  of  ordinary  care, 
to  have  anticipated  was  liable  to  result  in  injury 
to  others,  then  he  is  liable  for  any  injury  ap- 
proximately resulting  from  it,  although  he  could 
not  have  anticipated  the  particular  injury  which 
did  happen. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  72;   Dec.  Dig.  i  59.*] 

Appeal  from  District  Court,  Cass  County; 
Charles  A.  Pollock,  Judge. 

Action  by  Margaret  Qarraghty  against 
Bert  Hartstein.  From  a  Judgment  for  plain- 
tifr  and  denial  «f  defendant's  motion  for 
Judgment  taon  obstante  or  for  a  new  trial, 
defendant  appeals.  Reversed,  with  direc- 
tions to  dismiss. 

Pollock  &  Pollock,  of  Fargo,  for  appellant 
M.  A.  Hlldreth,  of  Fargo,  for  respondent 

FISK,  J.  Action  to  recover  for  personal 
injuries  sustained  by  plaintifT  which  it  is 
alleged  were  caused  by  the  negligence  of 
defendant's  servants.  Plaintiff  had  Judg- 
ment in  the  court  below,  and  from  such 
Judgment,  and  also  from  an  order  denying 
defendant's  motion  for  Judgment  non  ob- 
stante or  in  the  alternative  for  a  new  trial, 
he  has  appealed  to  this  court 

The  facts  necessary  to  an  understanding 
of  the  questions  Involved  are  briefly  the 
following :  At  the  time  of  the  accident  plain- 
tiff resided  in  the  city  of  Fargo  with  her 
husband  and  children,  their  house  facing 
north  on  Fourth  avenue.  Just  east  of  their 
residence  there  were  several  vacant  lots, 
over  which  the  public  bad  by  long  user  es- 
tablished a  well-beaten  road  or  trail  for 
vehicles,  which  road  or  trail  commenced 
near  the  northeast  corner  of  the  lot  occupied 
by  the  residence  of  plaintiff  and  her  husband 
and  ran  thence  south  and  In  a  southeasterly 
direction  across  such  vacant  lots.  It  does 
not  appear  who  owned  these  lots,  and  pre- 
sumably such  travel  across  them  was  with 
the  implied  license  or  consent  of  such  owner. 
It  had  been  the  custom  of  plaintiff's  daugh- 
ter Nellie  to  feed  the  family  horse  on  these 
lots,  tethering  it  by  a  rope,  which  she  fas- 
tened to  a  fence  post  on  the  southeasterly 
line  of  the  family  lot  about  50  feet  from 


•For  other  cases  ■••  same  topic  and  sscUoo  NDUBBR  in  Dec.  Dig.  A  Am.  I>lx.  Key-No.  Series  t  Rep'r  Isduei 


N.D.) 


OAKRAOHTT  y.  HARTSTEDT 


891 


tbe  north  line  of  such  lot  Just  prior  to 
the  plalntiff'B  Injnry,  and  about  7  o'clock 
in  the  evening,  NelUe  performed  this  nsnal 
act  by  using  a  rope  about  45  feet  In  length, 
one  end  of  which  was  fastened  to  the  hal- 
ter, and  tbe  other  end,  to  which  was  fasten- 
ed a  picket  pin,  was  wrapped  three  times 
around  such  fence  post  about  one  foot  from 
the  top,  leaving  the  picket  plri  suspended  a 
short  dlstiiuc^  toward  the  ground.  This' 
post  was  about  4  feet  In  height  Tbe  evi- 
dence discloses  that  the  horse  was  left  about 
30  feet  east  of  this  fence  post  being  some 
distance  east  of  such  trail;  the  rope  extend- 
ing across  the  trail.  The  distance  from  this 
post  to  tbe  trail  was,  according  to  the  testi- 
mony, from  about  10  to  15  feet  The  proof 
discloses  that  the  Immediate  cause  of  tbe  In- 
Jury  was  the  driving  of  defendant's  horse 
against  this  rope,  causing  the  rope  to  sud- 
denly unwind  from  the  post  with  such  rap- 
idity and  force  as  to  violently  throw  the 
picket  pin  against  the  plaintUT,  who,  at  the 
time,  was  wheeling  a  baby  carriage  a  few 
feet  west  of  such  point  striking  her  right 
arm  and  causing  a  compound  fracture  of 
the  radius.  Defendant's  horse  was  being 
driven  at  the  time  by  one  Yuster,  who  was 
accompanied  by  one  Olson,  both  of  whom 
were  in  tbe  general  employment  of  defend- 
ant They  had,  a  short  time  previous  to  the 
accident,  passed  over  the  trail  en  route  to 
the  dumping  ground,  where  they  took  a 
load  of  dirt  for  defendant  and  the  accident 
bapi>ened  on  their  return  trip.  Both  Olson 
and  Yuster  swear  that  they  were  driving 
along  such  trail  slowly  at  the  time,  and  did 
not  see  the  rope,  while  plalntlfiTs  witnesses 
swear  that  they  drove  west  of  the  beaten 
trail,  and  within  about  5  feet  of  this  post 
and  were  driving  on  a  fast  pace  or  trot  The 
speed  with  which  they  were  driving  is,  of 
course,  a  matter-  of  mere  opinion,  and  the 
testimony  on  this  point  is  not  at  all  clear  or 
satisfactory. 

It  is  the  contention  of  defendant:  First 
that  plalntlfr  failed  to  prove  that  Yuster  and 
Olson  were  acting  within  the  scope  of  their 
employment  as  defendant's  servants  at  the 
time  of  the  Injury  to  plaintiff ;  second,  that 
plaintiff  was  gnilty  of  the  negligence  whlct 
caused  her  injury  by  knowingly  permitting 
her  daughter  to  picket  their  horse  at  the 
place  and  In  the  manner  above  stated,  and 
that  there  Is  no  negligence  shown  on  the  part 
ot  this  defendant 

We  shall  assume,  for  the  purposes  of  this 
case,  that  under  the  evidence  the  trial  court 
properly  submitted  to  the  Jury  the  question 
as  to  whether  Yuster  and  Olson  at  tbe  time 
of  the  accident  were  engaged  within  the 
scope  of  their  employment  as  defendant's 
servants.  In  other  words,  we  shall  treat 
tbe  case  the  same  as  though  defendant  was 
personally  driving  his  horse  at  the  time  and 
place  in  question.  We  shall  also  consider 
the  evidence  bearing  upon  the  alleged  act  ot 


negligence  in  its  most  favorable  light  for 
plaintiff,  with  a  view  of  determining  wheth- 
er tbe  learned  trial  court  was  Justified  under 
the  law  In  submitting  to  the  Jury  tbe  ques- 
tion of  defendant's  negligence,  or  that  of 
his  said  servants  as  alleged  In  the  complaint. 
The  particular  act  of  negligence  charged  is 
alleged  in  the  complaint  as  follows:  "That 
on  the  8th  day  of  June,  A.  D.  1911,  while 
her  husband's  horse  was  tied  to  a  fence  post 
with  a  rope,  with  one  end  attached  to  an 
iron  bar  or  picket  as  it  is  commonly  called, 
and  was  thus  secured  and  in  the  Immediate 
vicinity  of  plaintiff's  home,  and  while  plain- 
tiff was  on  or  about  the  premises  occupied 
by  the  plaintiff  and  her  husband. and  chil- 
dren, engaged  in  wheeling  a  baby  carriage 
with  an  infant  child  therein,  the  said  defend- 
ant's servant  and  driver  of  defendant's  horse 
and  wagon  drove  into  the  vicinity  of  where 
said  horse  was  tied  in  the  manner  heretofore 
set  forth,  in  a  careless  and  negligent  manner, 
and  that  said  defendant's  servant  was  then 
and  there  engaged  in  and  about  the  master's 
business,  and  that  without  due  care  ran 
Into  the  rope,  which  was  attached  to  said 
horse  and  to  said  post  on  one  end  of  which 
there  was  attached  tbe  iron  picket  as  afore- 
said, and  by  reason  of  such  carelessness  and 
negligence  in  driving  in  and  about  the  said 
premises  where  the  said  plaintiff  and  her 
said  child  were,  notwitheitandlng  It  was 
tbe  duty  of  the  defendant's  servant  while 
so  engaged  In  and  about  the  master's  busi- 
ness to  drive  carefully  so  as  not  to  injure 
the  said  plaintiff  or  ber  said  child,  or  to  col- 
lide with  said  horse  then  and  there  hitched 
as  aforesaid,  did,  on  the  said  8th  day  of 
June,  A.  D.  1911,  carelessly  and  negligently 
drive  his  horse  Into  the  rope  attached  to 
said  horse  as  aforesaid,  and  with  great  force 
and  violence,  Jerking  said  rope  so  attached  to 
said  pole,  which  was  at  the  time  and  then  and 
there  holding  said  horse,  which  was  greatly 
frightened  at  the  time,  and  throwing  the 
iron  bar  or  picket  attached  to  said  rope 
off  from  said  post  with  great  force  and  vio- 
lence, striking  the  said  plaintiff  on  her 
right  forearm,  breaking  the  same,  and  great- 
ly injuring  the  said  plaintiff  in  and  about 
ber  said  right  forearm,  crippling  and  in- 
juring its  usefulness." 

How  stands  the  proof  in  support  of  such 
alleged  negligence?  Before  referring  to  the 
evidence  adduced  by  plaintiff  at  the  trial. 
It  Is  proper  to  state  that  it  Is  nowhere  con- 
tended that  defendant's  servants  were  guilty 
of  any  intentional  or  willful  wrong,  but  it 
Is  merely  contended  that  they  failed  to  use 
such  care  as  a  reasonably  prudent  person 
would  be  expected  to  use  under  like  drcum- 
etances. 

The  various  witnesses  for  plaintiff,  in 
describing  the  speed  with  which  defendant's 
horse  was  being  driven  at  the  time  it  came 
in  contact  with  this  rope,  used  the  following 
language,  respectively:  ^ 
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The  witness  Mrs.  Ellen  Swanson:  "Well,i 
he  came  on  a  trot,  a  pretty  good  trot  He| 
drove  about  five  feet  from  where  the  rope 
was  tied  to  the  post  There  was  a  beaten 
track  farther  away  from  that  About  five 
or  ten  feet  farther  away  from  that"  On 
cross-examination:  "It  is  a  fact  that  the 
Iiorse  was  simply  trotting  along  at  an  ordina- 
ry pace,  and  it  got  mixed  up  with  that  rope." 

The  witness  John  Brlggs :  "They  were  go- 
ing fast — fast  trot  They  came  about  five 
feet  from  the  post  where  this  Iron  bar  was 
over  there.  The  horse's  feet  got  caught  in 
this  here  rope  that  slanted  down  like  this, 
you  see,  and  the  force  of  how  fast  the  horse 
was  coming  threw  that  rope  this  way,  you 
see,  made  couple  or  three  Jumps,  going  pretty 
fast;  it  came  right  around  and  hit  Mrs. 
Oarragbty  on  the  arm  right  here.  •  •  • 
That  was  a  pretty  well-traveled  road;  peo- 
ple traveling  past  there  continually.  •  •  • 
The  beaten  trail  upon  which  people  drove 
along  there  was  not  away  from  the  fence 
more  than  10  or  12  feet  I  say.  These  men 
were  not  driving  in  the  beaten  trail.  They 
were  within  the  sod  place;  were  in  the 
grass  about  five  feet  from  the  post  •  •  ♦ 
They  were  coming  around  the  comer  very 
rapidly.  The  road  at  that  point  where  it 
comes  around  the  comer  is  not  so  very  dose. 
I  don't  know  how  close  it  was  to  the  post 
A  person  driving  around  that  comer  would 
follow  the  beaten  track.  I  have  been  there. 
I  couldn't  say  how  far  it  would  be  from 
there.    Well,  I  would  say  about  five  feet" 

The  witness  Albert  Garraghty:  "They 
drove  about  five  feet  from  the  post  It 
wasn't  the  beaten  path.  The  beaten  path 
from  the  post  was  12  or  16  feet  They  were 
going  at  a  fast  trot." 

The  witness  Nellie  Garraghty  testified  that 
she  saw  the  defendant's  rig  as  it  came 
around  the  comer  and  go  south,  and  says 
that  "they  were  going  south;  going  at  a 
pretty  fast  trot  They  came  about  five  feet 
from  the  post." 

[1,2]  The  foregoing  comprises  practically 
all  of  the  plaintifF's  testimony  relative  to  the 
alleged  acts  of  negligence  complained  of. 
Was  it  error,  under  such  showing,  to  submit 
to  the  jury  the  question  as  to  the  negligence 
of  defendant's  servants?  Usually  it  is  the 
province  of  the  jury,  under  proper  instruc- 
tions, to  say  from  the  facts  and  circumstanc- 
es disclosed  whether  due  care  was  or  was 
not  exercised,  or  In  other  words,  whether  neg- 
ligence ought  to  be  Inferred;  but  it  is  al- 
ways not  only  the  province,  but  the  duty,  of 
the  court  first  to  determine  as  a  matter  of 
law  whether  upon  the  fftcts  most  favorable 
to  the  plaintift  negligence  can  properly  be  in- 
ferred. The  jury  cannot  be  permitted  to  ar-> 
bitrarlly  and  without  evidence  infer  negli- 
gence. As  very  clearly  and  accurately  ex- 
pressed by  the  Supreme  Court  of  Indiana: 
"When  the  evidence  falls  to  establish  the  de- 
fendant's duty,  and  its  nonperformance — that 


is,  when  the  evidence  is  equally  consistent 
with  the  existence  or  nonexistence  of  negli- 
gence— there  is  no  evidence  which  justlQes 
the  jury  in  finding  negligence.  The  evidence 
must  affirmatively  establish  drcumstances 
from  which  the  Inference  fairly  arises  tliat 
the  accident  resulted  from  the  want  of  some 
precaution  which  the  defendant  ought  to 
have  taken."  Wabash,  St  L.  &  P.  Ry.  Co.  ▼. 
Locke,  112  Ind.  404,  14  N.  E.  391,  2  Am.  St 
Rep.  193,  and  cases  dted.  The  court  in  tbe 
above  case  quotes  approvingly  the  following 
language  of  the  Lord  Chancellor  in  Metropol- 
itan R.  W.  Co.  V.  Jackson,  L.  R.  3  App.  C. 
193:  "The  judge  has  a  certain  duty  to  dis- 
charge, and  the  jurors  have  another  and  a 
different  duty.  The  judge  has  to  say  wheth- 
er any  facts  have  been  established  by  evi- 
dence from  which  negligence  may  be  reason- 
ably Inferred.  The  Jurors  have  to  say  wheth- 
er, from  those  facts,  when  submitted  to  them, 
negligence  ought  to  be  inferred.  It  is,  in 
my  opinion,  of  the  greatest  Importance  in 
the  administration  of  justice  that  these  sep- 
arate functions  should  be  maintained,  and 
should  be  maintained  distinct  It  would  be 
a  serious  inroad  on  the  province  of  the  jury 
if ,  in  a  case  where  there  are  facts  from 
which  negligence  may  reasonably  be  infer- 
red, the  judge  were  to  withdraw  the  case 
from  the  jury  upon  the  ground  that  In  his 
opinion,  negligence  ought  not  to  be  inferred; 
and  it  would,  on  the  other  hand,  place  in  the 
hands  of  the  Jurors  a  power  which  might  be 
exercised  in  the  most  arbitrary  manner  if 
they  were  at  liberty  to  hold  that  negligence 
might  be  Inferred  from  any  state  of  facts 
whatever."  The  rule  thus  stated  is  well  set- 
tled and  universally  recognized  in  this  coun- 
try. 

Applying  such  rule  to  the  case  before  us. 
we  are  constrained  to  hold  that  the  learned 
trial  court  erred  in  submitting  to  the  Jury 
the  question  of  negligence  as  alleged.  View- 
ing plaintiff's  testimony  in  Its  most  favor- 
able light  it  f&ils  to  disclose  a  failure  on 
the  part  of  defendant's  servants  to  observe 
such  precaution  while  driving  along  such 
trail  as  ordinarily  regulates  the  onduct  of 
reasonable  men ;  nor  can  any  such  failure  be 
reasonably  Inferred  from  the  testimony  as 
thus  viewed.  It  we  are  correct  in  this  con- 
clusion, then  it  necessarily  follows  that  there 
was  no  wrong,  tbe  defendant's  servants  were 
not  negligent  and  consequently  defendant  is 
not  liable  In  this  action. 

[3]  The  law  is  that  if  in  doing  a  lawful  act 
a  casualty  purely  acddental  arises,  no  action 
will  lie  for  an  injury  resulting.  A  person 
thus  accidentally  injured  cannot  recover  com- 
pensation therefor.  As  stated  in  Wabasb. 
St  Louis  &  Pac.  Ry.  Co.  v.  Locke,  112  Ind. 
404,  14  N.  B.  391,  2  Am.  St  Rep.  193:  "Mis- 
ctilef,  which  could  by  no  reasonable  possibil- 
ity have  been  foreseen,  and  which  no  rea- 
sonable person  would  have  antidpated,  can- 
not be  taken  into  account,  as  a  basis  upon 
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which  to  predicate  a  wrong."  And  tbe  Indi- 
ana court  quotes  from  Pollock  on  Torts,  36, 
the  following:  "Now  a  reasonable  man  can 
be  guided  only  by  a  reasonable  estimate  of 
probabilities.  If  men  went  about  to  guard 
themselves  against  every  risk  to  themselves 
or  others  whl<di  might  by  ingenious  conjec- 
ture be  conceived  as  possible,  boman  affairs 
conld  not  be  carried  on  at  alL  The  reason- 
able tuan,  then,  to  whose  ideal  behavior  we 
are  to  look  as  tbe  standard  of  duty,  will  nei- 
ther neglect  what  he  can  forecast  as  prob- 
able, nor  waste  bis  anxiety  on  events  that 
are  barely  possible.  He  will  order  his  pre- 
caution by  the  measure  of  wliat  appears  like- 
ly in  the  known  course  of  things." 

Judge  Cooley  in  Sjogren  v.  Hall,  53  Mich. 
274,  18  N.  W.  812,  said:  "If  the  accident 
which  occurred  was  one  at  all  likely  to  bap- 
pen — ^If  it  was  a  probable  consequence  of  a 
person  working  about  the  wheel  that  he 
would  be  caught  in  it  as  tbe  plaintiff  was — 
there  would  be  ground  for  pressing  this  ar- 
gument But  tbe  accident  cannot  be  said 
to  be  one  which  even  a  prudent  man  would 
have  been  likely  to  anticipate.  *  •  •  So 
far  as  there  is  a  duty  resting  upon  the  pro- 
prietor in  any  of  these  cases,  it  is  a  duty  to 
guard  against  probable  dangers;!  and  It 
does  not  go  to  the  extent  of  requiring  him  to 
render  accidental  Injuries  impossible." 

Judge  Mitchell,  in  speaking  for  the  Minne- 
sota court  in  Chrlstlanson  v.  Ry.  Co.,  67 
Minn.  94,  69  N.  W.  640,  very  accurately  and 
lucidly  defines  tbe  distinction  between  the 
definition  of  "negligent"  and  "proximate 
cause."  We  quote:  "What  a  man  may  rea- 
sonably anticipate  is  Important,  and  may  be 
decisive,  in  determining  whether  an  act  is 
negligent,  but  it  is  not  at  all  decisive  in  de- 
termining whether  that  act  is  tbe  proximate 
cause  of  an  injury  which  ensues.  If  a  per- 
son had  no  reasonable  ground  to  anticipate 
that  a  particular  act  would  or  might  result 
in  any  injury  to  anybody,  then,  of  course,  the 
act  would  not  be  negligent  at  all;  but,  if 
the  act  itself  is  negligent,  then  the  person 
guilty  of  it  is  equally  liable  for  all  its  nat- 
ural and  proximate  consequences,  whether 
he  could  have  foreseen  them  or  not.  Other- 
wise expressed,  the  law  is  that  if  the  act  is 
one  which  tbe  party  ought,  in  tlie  exercise  of 
ordinary  care,  to  have  anticipated  was  liable 
to  result  in  injury  to  others,  then  he  Is  lia- 
ble for  any  injury  proximately  resulting 
from  it,  although  he  could  not  have  antici- 
pated tbe  partlcnlar  injury  which  did  bap- 
pen.  Consequences  which  follow  in  unbrok- 
en sequence,  without  an  intervening  efB- 
dent  cause,  from  the  original  negligent  act 
are  natural  and  proximate;  and  for  such 
consequences  the  original  wrongdoer  is  re- 
sponsible, even  though  he  could  not  have 
foreseen  tbe  particular  results  which  did  fol- 
low." 

If  the  defendant's  servants  were  negligent 
in  driving  against  this  rope,  we  would  have 


no  difflcolty  in  reaching  the  conclusion  tliat 
such  negligence  was  the  proximate  cause  of 
plaintifrs  injury,  but  we  fall  to  discover 
from  the  testimony  anything  from  which  neg- 
ligence may  properly  be  inferred.  The  fact 
that  they  were  driving  along  this  trail  on  a 
"fast  trot,"  and  that  they  drove  from  5  to  10 
feet  from  the  beaten  path  of  said  trail,  forms 
no  basis  for  finding  that  they  were  negli- 
gent They  did  not  see  this  rope,  and  it  Is 
entirely  dear  that  a  reasonably  cautious 
person,  under  the  like  circumstances,  could 
not  have  anticipated  that  driving  in  the  man- 
ner they  were  driving  at  the  time  of  the  acci- 
dent would  have  resulted  in  injury  to  any 
one. 

We  have  examined  the  antborities  called 
to  our  attention  by  respondent's  counsel,  but 
we  find  nothing  therein  in  confiict  with  tbe 
views  above  expressed.  In  Kommerstad  v. 
G.  N.  By.  Co.,  120  Minn.  376,  139  N.  W.  713, 
cited  by  respondent's  counsel,  the  plaintiff, 
a  secUonman  in  the  employ  of  the  defendant, 
was  injured  as  a  result  of  tbe  alleged  negli- 
gence of  the  defendant  in  running  against  a 
stray  horse  upon  the  track,  throwing  such 
animal  upon  and  against  the  plaintiff.  The 
complaint,  among  other  things,  alleged  that 
the  train  was  running  at  an  excessive  speed, 
and  that  no  warning  signals  were  given  of 
the  approach  of  said  train  "to  keep  or  fright- 
en tbe  said  horse  from  said  tracks."  Tbe 
court  merely  held  such  allegation  of  negli- 
gence sufficient  as  against  a  demurrer,  and 
that,  while  the  Injury  was  an  unusual  one, 
the  question  whether  tbe  injur}  was  the 
proximate  consequence  of  tbe  alleged  negli- 
gent operation  of  the  train  was  for  the  Jury. 
Manlfestiy  this  case  sheds  no  light  upon  tbe 
crucial  question  in  the  case  at  bar,  viz., 
whether,  under  tbe  facts,  it  discloses  neg- 
ligence on  the  part  of  defendant's  employes. 

While  regretting  tbe  unfortunate  accident 
which  resulted  in  tbe  injury  complained  of, 
we  are  forced  to  tbe  conclusion  that  no 
liability  attaches  to  the  defendant;  and,  as 
it  is  clear  from  the  record  that  no  different 
state  of  facts  would  be  developed  at  another 
trial,  we  deem  It  a  proper  case  for  directing 
tbe  entry  of  a  judgment  dismissing  the  ac- 
tion. It  Is  accordingly  ordered  that  tbe  Judg- 
ment and  order  apiKaled  from  be,  aiid  the 
same  are  hereby,  reversed,  and  the  district 
court  directed  to  enter  a  Judgment  dismiss- 
ing the  action. 

On  Petition  for  Rehearing. 

PlaintiiTs  counsel  has  filed  a  petition  for 
rehearing,  in  which  he  apparentiy  f&ils  to 
grasp  tbe  distinction  pointed  out  in  the  opin- 
ion between  "negligence"  and  "proximate 
cause,"  and  be  wholly  misinterprets  the 
ground  of  the  decision.  He  says:  "Tbe 
learned  Justice  in  writing  the  opinion  reach- 
es tbe  conclusion  that  there  was  no  breach  of 
duty  on  the  occasion  in  question,  and  there- 
fore, though  tbe  plaintiff  received  a  ^ver^ 
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Injary  which  appeals  to  the  conscience  of  the 
court,  nevertheless  she  has  no  cause  of  ac- 
tion hecatue  the  learned  justice  taps  that  the 
act  of  the  defendant  in  going  into  the  rope 
wat  not  the  proximate  caute  of  the  injury  " 
We  said  nothing  of  the  kind.  On  the  con- 
trary, we  expressly  stated  that  "if  the  de- 
fendant's servants  were  negligent  In  driv- 
ing against  this  rope,  we  would  have  no  dif- 
ficulty In  reaching  the  conclusion  that  such 
negligence  was  the  proximate  cause  of  plain- 
tiff's Injury." 

Counsel  in  his  petition  cites  numerous  cas- 
es which  be  requests  this  court  to  carefully 
read  and  consider.  One  Is  the  case  of  Costel- 
lo  V.  R.  R.  Co.,  161  N.  Y.  317,  66  N.  E.  897, 
and  this  case  is  r  fair  sample  of  the  other 
cases  dted.  We  have  carefully  examined 
the  opinion  in  the  above  case,  and  we  find 
this  language:  "As  this  record  stands,  the 
gross  and  well-nlgh  criminal  negligence  of 
the  defendant's  motorman  Is  undisputed." 
Manifestly  the  citation  of  such  authorities  is 
wholly  useless.  The  dlSlculty  with  plain- 
tiff's case  as  held  In  the  foregoing  opinion  is 
the  failure  to  prove  any  negligence  on  the 
part  of  defendant's  servants,  and  not  a  fail- 
ure to  establish  that  the  act  of  such  servants 
In  driving  the  horse  against  the  rope  was  the 
proximate  cause  of  plaintiff's  Injury. 

Petition  denied. 


GRONNA  T.  GOLDAMMER. 

(Supreme  Court  of  North   Dakota.     Sept  22, 
1913.     On  Petition  for  Rehear- 
ing, Oct  13,  1918.) 

(ByUahut  hy  the  Court.) 

1.  Pbincipal  and  Surety  (8  194*)— Cosure- 
ties—Right  OF  Contribution. 

Payment  by  one  of  the  cosureties  on  a 
bond  after  the  claim  against  him  has  been  bar- 
red by  the  statute  of  limitations  is  voluntary, 
and  does  not  entitle  him  to  contribution  from 
bis  cosureties. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  i§  605-023;  Dec.  Dig. 
§  194.*] 

2.  Guardian  and  Ward  (8  182»)— Action  on 
Guardian's      Bond  — Limitations  — Com- 

IIKNCEMENT   or  PERIOD. 

Section  8284  of  the  Revised  Codes  of  1905, 
which  provides  that  "no  action  can  be  main- 
tained against  the  sureties  on  any  bond  given 
by  a  guardian  unless  commenced  within  three 
years  from  the  discharge  or  removal  of  the 
guardian,"  etc.,  construed  and  held  that,  in 
order  that  the  statute  of  limitations  may  be- 
gin to  ran,  it  is  necessary  that  a  formal  order 
of  the  court  discharging  or  removing  the  guar- 
dian shall  have  been  made. 

(Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  if  423,  623-636,  638-652, 
654-663 ;   Dec.  Dig.  8  182.*] 

(Additional  Byllabui  by  Editorial  Btaff.) 

3.  Guardian  and  Ward  (8  182*)— Action  o^ 
Guardian's  Bond  —  Limitations  —  "Dis 

OIIABGB." 

As  used  in  Rev.  Codes  1905,  f  8284.  pro- 
viding that  no  action  can  be  maintained  against 
the  sureties  on  a  guardian's  bond  unless  com- 


menced within  three  yean  from  the  guardian's 
discbarge,  the  word  "discbarge"  means  a  formal 
discharge  by  the  court 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  8|  423,  623-636,  638-652.  654r- 
663;  Dec.  Dig.  8182.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  pp.  2083-2086;    vol.  8,  p.  7638.] 

On  Petition  for  Rehearing. 

4.  Action  (8  1*)— "Cause  or  Action"— Es- 
sentials. 

A  cause  of  action  implies  a  right  to  begin 
.an  action,  and  some  one  who  has  a  right  to  sue. 
and  some  one  who  may  be  lawfully  sued.  It  in- 
volves both  a  subject  of  action  and  a  person 
who  is  able  and  permitted  to  assert  it 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  88  1-7,  85 ;   Dec.  Dig.  8  1.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1016-1019;  vol.  8,  p.  7598.] 

5.  Guardian  and  Ward  (8  125*)— Right  of 
Action  bt  Ward — Accrual. 

A   ward,   even   after  he   has   attained    his 
majority,  has  no  right  of  action  against  either 
his  guardian  or  his  sureties  until  an  accounting 
has  been  had  in  the  county  court 
and  Ward,  Cent  Dig.  88  428,  429 ;    Dec.  Dig.  8 

6.  Limitation  of  Actions  (8  21*)— Action  on 
Guardian's  Bond— Limitation. 

Section  6787,  R.  C.  1905,  which  provides 
for  a  six-year  statute  of  limitations  in  certain 
cases,  has  no  application  to  a  suit  brought 
against  the  sureties  upon  a  guardian's  bond. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §8  90-99;  Dec.  Dig.  § 
21,*] 

7.  Equity  (8  72*)— "Laches"— Essentiai.8. 

Before  a  remedy  will  be  barred  because  of 
laches,  there  must  appear,  in  addition  to  mere 
lapse  of  time,  some  circumstances  from  which 
the  defendant  or  some  other  person  may  be  prej- 
udiced, or  there  must  l>e  such  lapse  of  time 
that  It  may  be  reasonably  supposed  that  such 
prejudice  will  occur  if  the  remedy  is  allowed. 

[Ed.  Note.— For  other  cases,  see  Ekiuity.  Cent 
Dig.  88  207,  210-220,  225,  226;  Dec.  Die.  i 
72.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  3960-3972;    vol.  8,  p.  7700.] 

8.  Guardian  and  Ward  (8  182*)— Duties  or 
Guardian-Enforcement— Limitations. 

Among  the  duties  of  a  guardian,  the  faith- 
ful performance  of  which  his  bond  is  given  to 
secure,  are  those  of  malting  timely  and  proper 
accountings.  The  sureties  upon  his  bona  have 
an  equal  right  with  the  ward  to  institute  pro- 
ceedings for  such.  They  are  therefore  not  in  a 
position  to  complain,  if  the  operation  of  sec- 
tion 8284,  R.  C.  1905,  which  provides  that  no 
action  can  be  maintained  against  such  sureties 
unless  commenced  within  three  years  from  the 
discharge  or  removal  of  the  guardian,  is  defer- 
red by  reason  of  the  failure  of  the  guardian 
to.  file  his  final  account' and  obtain  such  dis- 
charge, even  though  the  ward  may  liave  taken 
no  steps  to  compel  the  same. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  88  423,  623-636,  638- 
652,  654-663 ;  Dec.  Dig.  }  182.*] 

Appeal  from  District  Court,  Nelson  Coon- 
ty;  Templeton,  Judge. 

Action  by  A.  J.  Gronna  against  Frank 
Goldammer.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  remand- 
ed, and  rehearing  denied. 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Kay-No.  Series  4k  Rap'r  Indaxss 
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On  Aognst  6,  1900,  plaintiff  and  defendant 
executed  a  statutory  tx>nd  of  one  Frank  Mil- 
ler, as  guardian  of  Mary  J.  Miller,  minor, 
under  appointment  of  the  connty  court  of 
Nelson  county ;  said  bond  being  conditioned, 
among  otber  things,  that  the  said  Miller 
should  well  and  truly  account  for  and  pay 
over  the  property  and  estate  of  said  ward 
when  and  as  it  should  become  bis  duty  so  to 
do,  and  when  and  as  he  should  be  directed 
and  ordered  by  the  county  court  The  ward 
married  in  April,  1903,  and  became  of  age 
on  June  13,  1903.  Miller  failed  to  account 
for  the  property  in  his  possession,  or  to  file 
the  inventories  required  by  law,  and  on  Jan- 
nary  20,  1910,  the  ward  brought  an  action 
against  the  plaintiff  and  defendant,  Frank 
Goldammer,  who  were  sureties  upon  the  bond 
of  the  guardian,  MlUer,  to  recover  the  full 
penalty  thereof.  In  this  action  Goldammer 
interposed  the  defense  of  the  statute  of  llmi- 
taUons  (section  8284,  R.  O.  1905),  and  as  to 
him  the  action  was  dismissed  by  the  court 
on  January  8,  1912,  for  lack  of  prosecution. 
The  plaintiff,  Gronna,  however,  defaulted, 
and  a  Judgment  was  rendered  against  him 
for  the  sum  of  $550,  the  penalty  of  the  bond 
and  costs.  This  Judgment  he  paid,  and  then 
brought  this  action  against  his  cosurety, 
Goldammer,  for  contribution  and  for  half 
of  sum  BO  paid  by  him.  The  defense  of  Gold- 
ammer in  the  action  was  that  the  statute  of 
limitations  had  run  against  the  claim  of  the 
ward  at  the  time  of  the  bringing  of  the  ac- 
tion against  him  and  his  cosurety,  and  that, 
as  plaintiff  had  failed  to  avail  himself  of 
such  defense,  his  payment  of  the  Judgment 
against  him  In  that  action  was,  so  far  as 
his  cosurety  was  concerned,  a  voluntary  pay- 
ment, and  that  he  therefore  was  not  entitled 
to  contribution.  The  trial  court  held  in  ac- 
cordance with  defendant's  contention,  and 
that  section  8284,  R.  C.  1905,  was  a  complete 
defense  to  the  original  suit,  and  that,  as  the 
defendant,  Goldammer,  had  availed  himself 
of  it,  and  that  plaintiff  had  not,  the  latter 
was  not  entitled  to  contribution.  It,  there- 
fore, dismissed  the  present  action  on  its 
merits,  and  with  costs.  Plaintiff  has  appeal- 
ed to  this  court 

Scott  Rex,  of  Grand  Forks,  for  appellant 
Frlch  &  Kel^,  of  Lakota,  for  respondent 

BRUCE,  J.  (after  stating  the  facts  as 
above).  [1]  It  appears  to  be  the  general  rule 
and  to  be  conceded  by  both  parties  that  "pay- 
ment by  one  of  the  cosureties  after  the  claim 
against  him  has  been  barred  by  the  statute 
of  limitations  is  voluntary,  and  does  not  en- 
title him  to  contribution  from  the  other  co- 
sureties." 32  Cyc.  282;  Cocke  v.  Hoffman, 
73  Tenn.  (5  Lea)  105,  40  Am.  Rep.  23;  Shel- 
ton  V.  Farmer,  72  Ky.  (9  Bush )  314;  Cochran 
V.  Walker,  82  Ky.  220,  56  Am.  Rep.  891; 
Letcher  v.  Yantls,  33  Ky.  (3  Dana)  160; 
Wheatfield  Twp.  v.  Brush  Valley  Twp.,  25 
Pa.  112;  Bell  v.  Morrison,  1  Pet  351,  7  L. 
Ed.  174;    Turner  t.  Thom,  89  Va.  746^  17 


S.  E.  323;  Van  Keuren  ▼.  Parmelee,  2  N.  Y. 
528,  51  Am.  Dec.  322. 

[2]  Section  8284  of  the  Revised  Codes  of 
1905  provides,  among  other  things,  that:  "No 
action  can  be  maintained  against  the  sureties 
on  any  bond  given  by  a  guardian  unless  com- 
menced within  three  years  from  the  dis- 
charge or  removal  of  the  guardian."  The 
question  for  determination  is,  Did  the  coming 
of  age  or  the  marriage  of  the  ward,  ipso 
facto,  work  a  removal  or  discharge  of  the 
I  guardian  so  as  to  put  the  statute  of  limita- 
tions in  motion?  The  pertinent  provisions 
of  the  Code  of  North  Dakota  upon  the  subject 
are  as  follows: 

"Sec.  4139.  The  power  of  a  guardian  ap- 
pointed by  a  court  is  suspended  only:  (1) 
By  order  of  the  court;  or  (2)  if  the  appoint- 
ment was  made  solely  because  of  the  ward's 
minority,  by  his  attaining  majority;  or  (.3) 
the  guardianship  over  the  person  of  the  ward 
by  the  marriage  of  the  ward. 

"Sec.  4140.  After  the  ward  has  come  to 
his  majority  be  may  settle  accounts  with  his 
guardian  and  give  him  a  release,  which  is 
valid  If  obtained  {airly  and  without  undue 
influence. 

"Sec.  414L  A  guardian  appointed  by  n 
court  is  not  entitled  to  bis  discharge  until 
one  year  after  the  ward's  majority." 

"Sec.  8067.  An  executor,  administrator  or 
guardian  may  at  any  time  present  to  the 
county  court  a  petition  praying  that  his  ac- 
court.may  be  settled  and  that  a  decree  may 
thereupon  be  made  revoking  his  letters  and 
discharging  him  accordingly.  The  petition 
must  set  forth  the  facts,  upon  which  the  ap- 
plication is  founded;  but  the  application 
shall  not  be  entertained  while  a  proceeding 
is  pending  for  the  removal  of  the  executor, 
administrator  or  guardian  or  if  In  the  opin- 
ion of  the  Judge  there  is  good  cause  for  bis 
removal  or  other  sufficient  cause  for  refusing 
to  entertain  the  same 

"Sec.  806&  If  the  court  entertains  such 
application,  a  citation  must  issue  to  all  par- 
ties Interested  in  the  estate.  At  the  hearing 
any  creditor  or  other  person  interested  may 
allege  cause  for  denying  the  application  or  al- 
lege cause  for  his  removal  and  pray  relief  ac- 
cordingly. Upon  a  trial  of  the  issue  if  the 
court  determines  that  sufficient  cause  exists 
for  granting  the  application  the  petitioner 
must  be  allowed  to  account;  and  after  he 
has  fully  accounted  and  paid  over  all  mon- 
ey which  is  found  to  be  due  from  him  to  the 
estate  and  delivered  over  all  books,  papers 
and  other  property  of  the  estate  in  his  hands 
as  the  court  directs  a  decree  shall  be  made 
discharging  him  and  revoking  his  letters, 
otherwise  such  decree  shall  be  made  as  Jus- 
tice requires." 

"Sec.  8242.  Every  guardian  so  appointed 
shall  have  the  custody  and  care  of  the  educa- 
tion of  the  minor  and  the  care  and  manage- 
ment of  his  estate  until  such  minor  arrives 
at  the  age  of  majority,  or  marries,  or  until 
the  guardian  Is  legally  dischara 
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"Sec.  8282.  Hie  marriage  of  a  minor  ward 
terminates  the  guardianship ;  and  tbe  guard- 
ian of  an  insane  or  other  person  may  be  dis- 
charged by  the  Judge  of  the  connty  court  when 
it  appears  to  him  on  the  application  of  the 
ward  or  otherwise  that  the  guardianship  Is 
no  longer  necessary." 

"Sec.  8063.  A  petition  alleging  the  facts 
and  praying  for  the  removal  of  an  executor, 
administrator  or  guardian  pursuant  to  the 
provisions  of  the  preceding  section  may  be 
presented  by  a  creditor  or  other  person  in- 
terested in  the  estate  and  may  contain  a 
prayer  for  tbe  appointment  of  a  successor 
and  if  the  court  deems  tbe  allegations  suf- 
ficient a  citation  shall  issue  to  the  executor, 
administrator  or  guardian  and  all  other 
persons  who  by  the  terms  of  a  will  or  by  law 
are  entitled  to  any  portion  of  the  estate.  • 

"Sec.  8064.  When  the  facts  which  authorize 
a  removal  come  to  the  knowledge  of  the 
court  and  no  application  is  made  as  above 
provided,  the  court  may  make  an  order  re- 
quiring iiie  executor,  administrator  or  guard- 
ian to  show  cause  why  he  should  not  be  re- 
moved, upon  which  he  shall  be  dted  to  ap- 
pear; and  at  the  hearing  the  court  may  re- 
voke his  letters  as  upon  a  petition,  and  upon 
the  removal  of  any  such  executor,  administra- 
tor or  guardian  the  court  shall  appoint  a 
successor." 

"Sec.  8284.  No  action  can  be  maintained 
against  the  sureties  on  any  bond  given  by  a 
guardian  unless  commenced  within  three 
years  from  the  discharge  or  removal  of  the 
guardian;  but  if  af  the  time  of  such  dis- 
charge tbe  person  entitled  to  bring  such  ac- 
tion is  under  any  legal  disability  to  sue,  the 
action  may  be  commenced  at  any  time  within 
three  years  after  such  disability  Is  removed." 

"Sec  8167.  Before  an  action  can  be  main- 
tained on  the  bond  of  an  executor  whose 
letters  have  not  been  revoked,  the  party  ag- 
grieved must  first  obtain  an  order  of  the 
county  court,  authorizing  him  to  bring  the 
action,  and  before  authority  is  given  to  bring 
an  action  upon  the  bond  of  a  deceased  ex- 
ecutor or  administrator  whose  account  Is  un- 
settled, his  sureties  must  be  cited  and  have 
an  opportunity  to  apply  for  and  obtain  a 
settlement  of  such  account" 

"Sec.  8271.  All  proceedings  nnder  petitions 
of  guardians  for  sales  of  property  of  their 
wards,  giving  notice  and  the  hearing  of  sudi 
petitions,  granting  and  refusing  an  order  of 
sale,  directing  the  sale  to  be  made  at  public 
or  private  sale,  re-selling  the  same  property, 
return  of  sale  and  application  for  confirma- 
tion thereof,  notice  and  hearing  of  such  ap- 
plication, making  orders,  rejecting  or  con- 
firming sales  and  reports  of  sales,  ordering 
and  making  conveyances  of  property  sold, 
accounting  and  the  settlement  of  accounts, 
must  be  had  and  made  as  provided  and  re- 
quired by  the  provisions  of  law  concerning 
the  estates  of  decedents  unless  otherwise 
specially  provided  In  this  chapter."  { 


Section  5787  provides  for  a  general  dx- 
year  statute  of  limitations,  which  would  be 
applicable  to  an  action  brought  by  the  ward 
after  his  majority  against  the  guardian, 
though  not  to  an  action  brought  against  tbe 
sureties. 

In  speaking  upon  the  subject,  the  Cyclo- 
pedia of  Law  and  Procedure  (volume  21,  p. 
248),  says:     "The  statutes  in  a  number  ot 
Jurisdictions  provide  that  no  action  shall  be 
maintained  against  the  sureties  upon  a  guard- 
ian's bond,  unless  commenced  within  a  des- 
ignated period  after  his   'discharge.'     Tbe 
object  of  these  statutes  is  to  fix  a  time  cer- 
tain for  the  benefit  of  the  sureties  so  that 
they  may  know  definitely  when  their  obUga- 
tlons  as  sureties  will  terminate.    These  stat- 
utes, It  has  been  held,  are  for  the  benefit  of 
the  sureties  only  and  not  the  principal,  and 
the  limitation  therein  provided  enters  into 
and  forms  a  part  of  the  surety's  contract. 
These   statutes   apply,    notwithstanding    the 
discharge  of  the  guardian  before  they  go  into 
efifect,  and  they  apply  to  sale  bonds  as  well  as 
to  general  guardianship  bonds.    Under  these 
statutes  the  period  of  limitations  does  not 
date  from  the  time  when  the  right  of  action 
has  accrued,  but  from  the  time  of  tbe  'dis- 
cbarge' of  the  guardian,  and  if  no  cause  of 
action  accrues  within  such  time,  by  reason 
of  failure  to  take  the  necessary  steps  to  pro- 
cure a  settlement,  the  sureties  are  exonerat- 
ed.    While   the   decisions   are  not   entirely 
harmonious,  the  weight  of  authority  is  that 
the  word  'discharged'  as  used  in  the  statutes 
means  any  mode  by  which  the  guardianship 
is  effectually  determined  and  brought  to  a 
close,  either  by  removal,  resignation,  or  death 
of  the  guardian,  marriage  of  a  female  ward, 
or  death  or  majority  of  the  ward,  and  not 
from  a  final  settlement  or  any  other  period 
or  transaction.     There  are,  however,  as  al- 
ready intimated,  decisions  under  statutes  of 
this  character  which  are  directly  In  conflict 
with  the  doctrine  stated,  and  it  has  been  held 
that  limitations  in  actions  against  the  guard- 
ian and  his  sureties  on  the  bond  do  not  com- 
mence to  run  from  the  date  of  the  ward's 
death  or  majority,  but  only  from  his  dis- 
charge by  order  of  court    There  is,  however, 
no  question  that  the  statute  commences  to 
run  from  that  period." 

This  quotation  perhaps  states  the  state  of 
the  law  upon  the  subject  correctly.  An  ex- 
amination of  the  authorities,  however,  will 
disclose  the  fact  that  the  majority  rule  is 
based  upon  the  Massachusetts  case  of  Lorlng 
▼.  Alline,  9  Cush.  (Mass.)  68,  which,  though 
it  construed  a  statute  similar  to  section  8284, 
R.  C.  1905,  and  that  now  under  discussion, 
construed  such  statute  alone  and  unaccom- 
panied by  statutes  similar  to  sections  4139  and 
4141,  R.  C.  1905.  In  none  of  the  states,  also, 
which  followed  the  Massachusetts  case  and 
the  Massachusetts  rule,  with  the  exception  of 
Montana,  In  the  case  of  section  4141,  are 
there  to  be  found  similar  statutes.    An  ex- 
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ajnlnation  of  the  inlnorlt7  cases  (Marlow  t. 
ILrficy,  68  Tex.  154,  2  S.  W.  62;  Allen  v.  Sto- 
vaU,  94  Tex.  618,  68  S.  W.  863 ;   FldeUty  Co. 
V.   Schelper,  87  Tex.  Qv.  App.  893,  88  S.  W. 
871 ;    Cook  v.  Ceas,  143  Cal.  227,  77  Pac.  66; 
Id..   147  CaL  614,  82  Pac.  370)  Will,  on  the 
otlier  band  disclose  that  not  only  Is  an  Identi- 
cal statute  conatmed,  but  an  identical  statute 
w&ich  Is  part  of  a  general  Code,  and  Is  ac- 
-coinpanled  by  statutes  similar  to  the  North 
Dakota  statutes  lust  enumerated.    Many  If 
not  all  of  the  so-called  majority  decisions.  In 
short,  construed  the  section  standing  alone, 
-while  the  minority  decisions  construed  It  as  a 
part  of  a  Code  and  not  merely  in  its  own 
light,  but  In  the  U^t  of  the  general  spirit 
and  proTlslonB  of  the  Code  of  which  it  was 
merely  a  part    It  Is  well,  also,  to  remember 
tbat,  although  section  8284,  R.  C.  1905,  per^ 
haps  originated  in  Massachusetts,  and  before 
it  came  to  us  was  construed  by  the  court  of 
the  state  of  its  adoption,  it  was  not  taken 
by  ns  from  Massachusetts,  but  In  1877  from 
California,  and  then  as  part  of  a  completed 
Ck>de.    The  other  decisions  which  follow  the 
Massachusetts   rule   were   also    not   handed 
down  prior  to  its  adoption  in  this  state.    It 
TT&s  construed  in  Cook  r.  Ceas,  143  Cal.  227, 
77  Pac  65,  and  Cook  t.  Ceas,  147  Cal.  614,  82 
Pac.  370,  adversely  to  the  Massachusetts  deci- 
sion and  to  the  contention  of  respondents, 
and,  although  that  decision  was  subsequent 
to  the  adoption  of  the  statute  in  this  state,  it 
-was  a  construction  of  the  Code  by  the  state 
from  which  we  derived  it  and  of  the  section 
as  part  of  a  completed  Code  which  we  adopt- 
«d  as  a  whole.    The  only  case,  indeed,  where 
the  section  is  construed  under  a  Code  similar 
to  onrs,  and  in  any  way  which  may  seem  ad- 
verse to  the  contention  of  appellants.  Is  In 
the  Montana  case  of  Berkln  v.  Marsh,  18 
Mont.  152,  44  Pac.  528,  56  Am.  St  Rep.  565. 
Even  tbat  case  is  not  in  fact  adverse  to  the 
contention  of  appellants.     There  the  ward 
was  dead,  and  the  court  merely  held  that,  on 
accoant  of  the  fact  of  the  lack  of  a  subject- 
matter,  that  is  to  say,  of  a  ward,  there  could 
be  no  guardian  of  the  person  at  all,  so  that 
it  was  no  use  to  talk  either  of  a  suspension  or 
of  a  discharge.    So,  too,  the  statute  (section 
3791)  says  that  "the  power  of  a  guardian  Is 
superseded  by  the  ward's  attaining  majority" 
while  ours  merely  says  that  It  is  suspended 
(section  4139).    Section  4139,  B.  C.  1905,  pro- 
vides that  the  power  of  a  guardian  apiwint- 
ed  by  a  court  Is  suspended  only  (1)  by  order 
of  the  court;  or  (2)  if  the  appointment  was 
made  solely  because  of  the  ward's  minority, 
by  his  attaining  majority.    Section  4141  pro- 
vides:   "A  guardian  appointed  by  a  court  is 
not  entitled  to  bis  discharge  until  one  year 
after  the  ward's  majority."     It  seems  quite 
clear  from  a  perusal  of  these  sections  that 
the  Legislature  intended  that  upon  the  ar- 
rival of  the  ward  at  hU  majority  the  control 
of  the  guardian  over  him  should  as  hetween 
the  guardian  and  the  ward  be  suspended; 


but  there  should  be  no  actnal  discbarge  with- 
out a  formal  order  of  the  court  and  a  de- 
termination by  that  court  that  the  ward  had 
In  fact  reached  such  majority,  and  that  even 
tbat  discbarge  could  not  be  obtained  as  a 
matter  of  right  until  a  year  after  majority, 
mie  pros  and  cons  of  the  case  are  thoroughly 
argued  In  the  cases  of  Goble  v.  Simeral,  67 
Neb.  276,  93i  N.  W.  236,  and  Cook  v.  Ceas,  143 
CaL  227, 77  Pac.  65,  and  147  Cal.  614,  82  Paa 
370,  and  it  would  be  useless  for  us  to  repeat 
the  discussloik  here. 

[3]  The  Legislature,  we  believe^  was  in 
section  8284  dealing  with  the  same  kind  of 
discharge  that  it  had  elsewhere  made  provi- 
sion for  in  the  Code;  that  is  to  say,  a  dis- 
charge by  the  court  one  which  was  of  record, 
and  could  be  read  and  understood,  and  which 
would  disclose  to  the  world  the  fact  of  its 
making.  See  sections  8063,  8064,  8067,  8068, 
8242,  4141,  4140,  E.  C.  1905.  The  primary 
meaning  of  the  word-  "discharge"  certainly 
embraces  the  affirmative  action  of  some  one. 
The  statute  does  not  say  "from  the  expira- 
tion or  lapse  of  the  guardianship,"  but  uses 
the  words  "from  the  discharge  or  removal  of 
the  guardian."  It  would  certainly  seem  that 
affirmative  action  on  the  part  of  the  court 
was  anticipated.  Another  reason  for  holding 
to  this  conclusion  Is  tbat  under  the  authori- 
ties, and  probably  under  sections  8167,  8271, 
R.  C.  1905,  no  action  can  be  maintained 
against  the  sureties  prior  to  an  adjudication 
by  the  probate  court  finding  a  liability.  See 
Tflckals  V.  Stanley,  146  Cal.  724,  81  Pac.  117 
Kugler  V.  Prien,  62  Wis.  248,  22  N.  W.  396 
In  re  McPhee,  10  Cal.  App.  162, 101  Pac.  630 
Ball  V.  La  Clair,  17  Neb.  39,  22  N.  W.  118 
Fidelity  Co.  v.  Schelper,  37  Tex.  Civ.  App. 
393,  83  S.  W.  871 :  Newton  v.  Hammond,  38 
OBio  St  430;  McKim  v.  Mann,  141  Mass. 
507,  6  N.  B.  740;  Perkins  v.  Stlmmel,  114  N. 
Y.  359,  21  N.  B.  729,  11  Am.  St  Bep.  659; 
Lorlng  V.  Alllne,  9  Cush.  (Mass.)  68. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  Judgment  for  the  plaintiff  and 
appellant  as  prayed  for  in  this  comidalnt 

On  Petition  for  Rehearing. 

In  the  petition  for  rehearing  in  this  case 
stress  Is  laid  upon  the  fact  wliich  was  not 
considered  in  our  former  opinion,  that  the 
ward  came  of  age  in  June,  1903,  and  that  no 
steps  were  taken  to  recover  her  estate  from 
her  guardian  until  January,  1910.  The  find- 
ing of  the  trial  court  was  that  "during  such 
time  the  ward  was  prevented  from  such 
steps  by  frequent  promises  on  the  part  of  her 
guardian,  though  there  Is  no  evidence  that 
this  fact  was  communicated  to  the  sureties." 
Counsel  for  Mr.  Goldammer  (the  defendant 
and  respondent)  contend  that  even  if  the 
three-year  statute  of  limitations  did  not 
begin  to  run  until  the  formal  discharge  of 
the  guardian,  the  general  six-year  statute  of 
limitations  on  the  ori{^nal  demand  had.run 
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both  as  agatDSt  the  principal  and  as  against 
the  sureties.  In  support  of  this  proposition 
he  cites  us  to  the  following  sections  of  the 
Code:  Section  6770:  "CItU  actions  can  only 
be  commenced  within  the  periods  prescribed 
In  this  Code  after  the  cause  of  action  shall 
have  accrued,  except  when  In  special  cases  a 
different  limitation  Is  prescribed  by  statute." 
Section  6785:  "The  following  actions  must 
be  commenced  within  the  periods,  set  forth 
In  the  following  five  sections  after  the  cause 
of  action  has  accrued."  Section  6787:  "With- 
in six  years  (1)  an  action  upon  a  con- 
tract, obligation  or  liability,  express  or  Im- 
plied, excepting  those  mentioned  In  section 
6186."  Section  4140:  "After  the  ward  has 
come  to  his  majority  he  may  settle  accounts 
with  his  guardian  and  give  him  a  release, 
which  is  valid  If  obtained  fairly  and  without 
ondue  influence." 

We  think  that  counsel  Is  in  error  in  his 
contention.  The  six-year  statute  of  limita- 
tions only  begins  to  run  after  "a  cause  of 
action  has  accrued."  We  are  quite  satisfied 
that  in  the  case  before  us  a  cause  of  action 
had  not  accrued  either  as  against  the  prin- 
cipal or  his  sureties,  until  there  had  been  a 
"settlement  of  the  guardian's  account  in  the 
probate  court,  and  the  amount  due  from  him 
to  the  ward  had  been  established  and  ascer- 
tained." Cook  V.  Ceas,  143  Cal.  221,  234,  77 
Pac.  66,  70;  Cook  v.  Ceas,  147  CaL  614,  82 
Pac.  370. 

[4]  "A  cause  of  action  implies  a  right 
to  begin  an  action,  and  some  one  who  has  a 
right  to  sue,  and  some  one  who  may  be  law- 
fully sued."  Patterson  v.  Patterson,  59  N. 
Y.  674,  17  Am.  Rep.  384,  387.  It  involves 
both  a  subject  of  action  and  a  person  who  is 
able  and  permitted  to  assert  it 

[S]  The  ward  had  no  such  capacity  or  per- 
mission until  an  accounting  Itad  been  had  or 
required.  Nickals  t.  Stanley,  146  CaL  724, 
81  Pac.  117;  Kugler  v.  Prlen,  62  Wis.  248, 
22  N.  W.  396;  In  re  McPhee,  10  Cal.  App. 
162,  101  Pac.  530;  Ball  v.  La  Clair,  17  Neb. 
89,  22  N.  W,  118;  Cook  v.  Ceas,  143  Cal.  221, 
77  Pac.  65;  Cook  v.  Ceas,  147  Cal.  614,  82 
Pac.  370;  Fidelity  Co.  v.  Schelper,  37  Tex. 
Civ.  App.  393,  83  S.  W.  871 ;  Newton  v.  Ham- 
mond, 38  Ohio  St.  430;  Loring  v.  Alllne,  9 
Cush.  (Mass.)  68;  McKlm  v.  Mann,  141  Mass. 
507,  6  N.  B.  740;  Perkins  v.  StlmmeU  114 
N.  Y.  359,  21  N.  E.  729,  11  Am.  St  Rep.  659. 
It  is  true  that  when  the  ward  came  of  age, 
she  could  have  settled  with  her  guardian, 
and  have  given  him  a  release.  Section  4140, 
R.  0.  1905.  But  it  by  no  means  follows  that 
she  could  have  then  sued,  or  that  she  then 
had  a  cause  of  action  against  him. 

[6]  So,  too,  we  find  in  the  North  Dakota 
Code  a  clear  and  explicit  statute  of  limita- 
tions in  so  far  as  sureties  on  guardians' 


bonds  are  concerned.  It  Is  to  the  effect  (sec- 
tion 8284):  "No  action  can  be  maintained 
against  the  sureties  on  any  bond  given  by  a 
guardian  unless  commenced  within  tbree 
years  from  the  discharge  or  removal  of  the 
guardian;  but  if  at  the  time  of  such  dis- 
charge the  person  entitled  to  bring  such  ac- 
tion is  under  any  legal  disability  to  sue,  the 
action  may  be  commenced  at  any  time  with- 
in three  years  after  such  disability  is  re- 
moved." This  statute  is  clear  and  explicit 
Section  6770,  R.  O.  1905,  provides:  "Civil 
actions  can  only  be  commenced  within  the 
periods  prescribed  in  this  Code  after  the 
cause  of  action  shall  have  accrued,  except 
when  in  special  cases  a  different  limitation 
is  prescribed  by  statute."  In  section  8284 
we  have  a  special  limitation  In  regard  to  the 
sureties  on  guardian's  bonds,  and  the  pro- 
visions of  section  6787  of  the  particular  Code 
of  Civil  Procedure  of  which  section  6770  Is 
a  part  is  clearly  not  applicable;  section  8284 
being  a  part  of  the  statutes  and  a  statute, 
but  not  a  part  of  chapter  4  of  the  Code  of 
Civil  Procedure  to  which  sections  6770  and 
6787  belong.  We  are  therefore  of  the  opinion 
that  whether  the  six-year  statute  would  have 
run  against  an  action  If  brought  directly  by 
the  ward  against  her  guardian  is  entirely 
immaterial,  and  need  not  be  considered  in 
this  case. 

[I]  There  can  be  no  hardship  to  the  sure- 
ties In  such  a  rule.  It  was  the  duty  of  the 
guardian  to  make  a  satisfactory  accounting 
upon  the  coming  of  age  of  the  ward.  The 
bond  was  given  to  secure  the  faithful  per- 
formance of  this  duty.  It  wonld  be  a  strange 
doctrine  that  would  permit  the  surety  to 
complain  that  the  running  of  the  statute  of 
limitations  had  been  prevented  by  a  delay  in 
the  filing  of  a  formal  accounting,  the  filing  of 
which  his  bond  was,  among  other  things, 
given  to  secure  The  sureties,  Indeed,  had 
an  equal  right  vrith  the  ward  to  institute 
proceedings  for  an  accounting.  The  guard- 
ian's duty  to  render  an  accounting  was  in  a 
large  measure  their  own.  Cook  v.  Ceas, 
147  Cal.  614,  620,  82  Pac.  370. 

[7]  In  order,  indeed,  "that  a  remedy  may 
become  barred  because  of  laches,  there  must 
appear,  in  addition  to  mere  lapse  of- time, 
some  drcumstances  from  which  the  defend- 
ant or  some  other  person  may  be  prejudiced, 
or  there  must  be  such  lapse  of  time  that  'it 
may  be  reasonably  supposed  that  such  preju- 
dice wUl  occur  if  the  remedy  is  allowed." 
CahlU  V.  Superior  Court  145  Cal.  47,  78  Pac. 
469 ;  Cook  v.  Ceas,  147  CaL  614,  619,  82  Pae 
370.  There  is  no  prejudice  in  this  case  for 
which  sureties  are  not  in  law  themselves 
responsible,  and  for  which  they  can  com- 
plain. 

The  petition  for  rehearing  is  denied. 
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WESTERN  FRUIT  Sc  CANDY  CO.  et  al.  t. 

PETERSBEROER  et  al. 

(Supreme  Court  of  Iowa.     Oct  23,  1013.) 

1.  Gabnishiunt    (I  233*)  —  Patuent   into 
Court  ob  to  Officer  by  Gabnishee. 

Under  Code,  I  3944,  providing  that  a  gar- 
nishee may  exonerate  himself  from  further  re- 
sponsibility by  paying'  to  the  sheriff  the  amount 
owing  by  him  to  the  defendant,  where  a  bank, 
served  with  notice  of  garnishment,  paid  to  the 
clerk  of  eoort  a  deposit  not  belonging  to  the 
defendant,  the  depositor,  who  intervened  but 
withdrew  its  petition  of  intervention  before  the 
jadgment,  was  not  bound  by  the  judgment, 
which  discharged  and  exonerated  the  garnishee, 
and  it  might  exact  payment  of  the  amount 
from  the  bank  or  those  into  whose  hands  it 
might  trace  the  fund,  since  the  bank  did  not 
pay  over  the  money  by  virtue  of  any  order  of 
court  nor  in  pursuance  of  any  statute,  the 
clerk  not  being  the  statatory  custodian  of  the 
fund,  and  moreover  a  garnishee  may  exoner- 
ate himself  only  by  paying  over  the  amount 
owing  to  the  defendant. 

[Eld.  Note. — For  other  cases,  see  Garnish- 
ment, Cent  Dig.  i  451;   Dec.  Dig.  |  233.*] 

2.  Clebkb  of  Coubtb  (f  70*)  —  Ctjstodt  oj 

F^NDB  —  SUIOLABT  PBOCEEDINOB  FOB  PAT- 

mxkt. 

Under  Code,  {  8944,  providing  that  a  gar* 
nishee  may  exonerate  himself  from  further  re- 
sponsibility by  paying  to  the  sheriff  the  amount 
owing  the  defendant,  and  section  3826  author- 
izing judgments  on  motion  by  plaintiffs  in  exe- 
cution against  sheriffs,  constables,  and  other 
officers  for  the  recovery  of  money  collected  for 
them,  a  party,  whose  money  was  paid  to  the 
clerk  of  the  court  by  the  garnishee  in  an  action 
against  a  third  party,  could  not  recover  such 
money  by  a  summary  proceeding,  since  the 
clerk,  not  being  the  official  costooian  of  the 
money  under  the  statute,  did  not  receive  it  by 
virtue  of  his  office. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  if  10»-U8:  Dec.  Dig.  i 
70.*] 

Appeal  from  District  Court,  Scott  County; 
Wm.  TheophllnB,  Judge. 

A  motion  that  the  clerk  of  court  be  order- 
ed to  turn  over  money  received  by  him  from 
a  garnishee  to  the  Western  Fruit  &  Candy 
Company  to  the  moving  party  was  overruled, 
and  tliat  company  appeals.    Affirmed. 

Sharon  &  Hlgglns,  of  Davenport,  for  appel- 
lant Isaac  Petersberger,  of  Davenport,  for 
appellees. 

liADD,  J.  Judgment  was  recoyered  In  fa- 
vor of  Ad  Seidel  &  Sons  against  John  No- 
pouloB  In  Justice  court,  and,  execution  hav- 
ing issued  thereon,  the  Iowa  National  Bank 
of  Davenport  was  served  with  notice  of  gar- 
nishment It'  answered  that  Nopoulos  had 
an  account  with  It  "under  the  name  and  style 
of  the  Western  Fruit  &  Candy  Company"; 
that  "against  said  account  said  principal  de- 
fendant drew  checks";  and  that  there  was 
"a  balance  owing  him  of  |193."  Of  this 
amonnt  $168.26  was  condemned  to  tiie  pay- 
ment of  the  Judgment,  and  Nopoulos  appealed 
to  tbe  district  coort  The  bank  paid  this 
sum  Into  the  hands  of  the  clerk,  and  on  final 
hearing  September  20,  1911,  Judgment  was 


entered  discharging  tbe  bank  as  garnishee, 
awarding  Nopoulos  Judgment  against  Ad  Sei- 
del &  Sons  for  costs,  reciting  that  "the  in- 
terveners (Western  Fruit  &  Candy  Company 
and  Louis  Fischer)  dismiss  their  petition  of 
intervention,"  and  ordering  that  the  bank  "be 
exonerated  in  this  case."  Thereafter,  and 
on  the  16th  day  of  December,  1911,  the  West- 
em  Fruit  &  Candy  Company  (a  partnership 
composed  of  Nopoulos  and  Louis  Fischer) 
filed  a  motion,  reciting  the  foregoing  facts 
and  asking  that  the  clerk  of  court  be  ordered 
to  pay  to  It  tbe  sum  paid  to  blm  by  the  bank. 
The  oourt  refused  to  hear  evidence  holding 
the  motion  insufficient,  and  shortly  after- 
wards an  amendment  thereto  was  filed  stat- 
ing the  facts  In  greater  detail.  All  parties 
connected  with  the  litigation  were  In  court 
and  on  motion  of  the  clerk  the  application 
was  dismissed.  Tbe  grounds  of  this  motion 
were  that  the  clerk  was  entitled  to  his  day 
in  court  and  a  Jury  trial,  and  that  the  mov- 
ant was  not  an  execution  plaintiff  and  for 
this  reason  could  not  avail  Itself  of  the 
summary  proceedings  authorized  by  statute. 

[1]  It  will  be  observed  that  the  Western 
Fruit  &  Candy  Company  had  withdrawn  its 
petition  of  intervention  Just  in  time  to  avoid 
being  adjudged  entitled  to  the  money  in  the 
hands  of  the  clerk,  and  the  entry  exonerating 
the  bank  could  have  no  effect  other  than  ad- 
Judging  it  not  Uable  to  Nopoulos.  The  West- 
em  Fruit  &  Candy  Company,  having  gone  out 
of  the  case,  was  not  bound  by  the  adjudica- 
tion, if  such  it  may  be  designated,  and  for 
aU  that  the  bank  had  done  or  the  court  had 
ordered  might  have  exacted  payment  of  the 
entire  amount  paid  Into  the  hands  of  the 
clerk  of  court  from  the  bank  or  of  those  into 
whose  hands  it  might  trace  the  fund.  This 
is  for  the  reason  that  the  bank  did  not  pay 
over  the  money  by  virtue  of  any  order  of 
court  nor  in  pursuance  of  any  statute.  Sec- 
tion 3944  of  the  Code  provides  that:  "A 
garnishee  may,  at  any  time  after  answer, 
exonerate  himself  from  further  responsibility 
by  paying  over  to  the  sheriff  the  amount  ow- 
ing by  him  to  the  defendant,  and  placing  at 
the  sheriff's  disposal  the  property  of  the  de- 
fendant, or  80  much  of  said  debts  and  proper- 
ty as  is  equal  to  the  value  of  the  property  to- 
be  attached."  As  seen,  this  does  not  con- 
stitute the  clerk  .the  custodian  of  such  fund, 
and  moreover  the  garnishee  may  exonerate 
himself  only  by  paying  over  to  the  sheriff 
tbe  amount  "owing  by  him  to  the  defendant" 
The  money  paid  to  the  clerk  did  not  belong  Uy 
tbe  defendant,  as  the  court  determined  and 
as  the  garnishee,  according  to  its  answer, 
well  knew. 

[2]  The  transaction,  then,  did  not  render 
the  clerk  the  official  custodian  of  the  money. 
He  did  not  receive  It  by  virtue  of  his  office, 
and,  though  the  Western  Froit  &  Candy  Com- 
pany may  be  able  to  maintain  an  action 
against  him  personally,  he  would  not  be  11a- 
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ble  on  his  official  bond.  7  Oyc.  237 ;  People, 
to  Use  of  Howard,  v.  Cobb,  10  Colo.  App.  478, 
51  Paa  82S;  State  ▼.  Enslow,  41  W.  Va.  744, 
24  S.  B.  679.  Id  ElUott  t.  Jones,  47  Iowa. 
124,  the  money  was  In  the  clerk's  hands  un- 
der order  of  court  As  the  clerk  did  not  re- 
celve  the  money  by  yirtne  of  his:  office,  be  Is 
not  subject  to  summary  proceedings,  to  com- 
pel Its  payment,  wherein  Judgment  or  final 
order  may  be  obtained  by  "plaintUFs  in  exe- 
cution against  sheriffs,  constables  and  other 
officers,  for  the  recovery  of  money  or  prop- 
erty collected  for  them."  Section  3826,  Code 
The  order  sustaining  the  motion  to  dis- 
miss Is  affirmed. 

WKAVER,  a  J.,  and  EVANS  and  PRES- 
TON, JJ.,  concur. 


FUI/rON  BANK  t.  MATHERS  et  al 
(Supreme  Court  of  Iowa.    Oct.  23,  1913.) 

1.  PutADiNG  ({  148*)  —  Cbqss- Petition 
Against  Teibd  Pabtt— Statutb. 

Under  Code,  |  3574,  providing  that  a  de- 
fendant having  a  cause  of  action  against  a 
person  not  a  party  to  the  action,  affecting  the 
subject-matter  thereof,  may  file  a  cross-peti- 
tion against  such  person,  the  makers  of  a  note 
who  were  sued  by  the  holder  could  file  a 
cross-petition  against  the  original  payee,  al- 
leging that  the  note  was  given  for  an  automo- 
bile the  purchase  of  which  had  been  rescinded 
for  breach  of  warranty,  that,  the  bolder  being 
an  innocent  purchaser,  they  were  liable  on  the 
note,  and  asking  for  judgment  for  the  amount 
thereof. 

[Ed.   Note.— For  other  cases,   see   Pleading, 
Cent.  Dig.  {  301;   Dec.  Dig.  S  149.*] 

2.  EviDENCK  (I  377*)— AniassiBUjTT— Mek- 
OBANDA— Authentication. 

Where  the  issue  was  breach  of  warranty 
in  the  sale  of  an  automobile,  evidence  that 
while  it  was  in  the  seller's  shop  for  repairs 
the  purchaser  found  a  slip  of  paper  in  one  of 
the  lamps  referring  to  defects  in  the  car  was 
incompetent,  in  the  absence  of  any  showing  as 
to  how  the  paper  came  to  be  there. 

[Ed.   Note.— For   other  cases,  see  Evidence, 
Cent  Dig.  I  1647;    Dec.  Dig.  |  377.*] 

8.  Sales  (5  44B*)— Remedies  of  Buteb— Ac- 
tions FOB  Breach  or  Wabbantt  —  Ques- 
tions fob  Jubt. 

Whether  there  was  a  breach  of  warranty 
in  the  gale  of  an  automobile,  and  whether  the 
purchasers  acted  with  reasonable  promptness 
in  rescinding  and  returning  the  car,  held  under 
the  evidence  to  be  questions  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §»  1303-1308;   Dec  Dig.  {  445.*] 

4.  Sales   (J  445*)— Wabranties— Waitib  of 

Breach. 

That  the  purchasers  of  an  automobile,  in- 
stead of  immediately  rescinding  the  sale  for 
breach  of  warranty,  permitted  the  sellers  to 
attempt  to  put  the  car  in  proper  condition,  the 
time  thus  taken  to  afford  reasonable  opportu- 
nity to  repair  the  car  would  not  be  a  waiver, 
as  a  matter  of  law,  of  the  right  to  rescind  up- 
on failure  to  remedy  the  defects. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {§  1303-1308;    Dec.  Dig.  {  445.*] 

Appeal   from    District    Court,    Woodbnry 
County;  Wm.  Hutchinson,  Judge. 


The  opinion  states  the  material  facts.  Re- 
versed. 

Henderson  &  Frlbourg,  of  Slonz  City,  for 
appellant  W.  G.  Sears,  of  Sioux  City,  for 
appellees. 

WEAVER,  C  J.  The  defendants  Violet 
Mathers  and  T.  C.  Mathers  made  and  de- 
livered to  the  Bennett  Auto  Supply  Company 
their  promissory  note  for  the  sum  of  $1,800 
for  the  purchase  price  of  an  automobile  sold 
them  by  said  company.  The  note  was  at 
once  negotiated  and  transferred  to  the  plain- 
tiff bank,  and,  not  being  paid  when  due,  this 
action  at  law  was  begun  to  enforce  collection. 
Defendants  appeared  to  the  action  and  set 
up  the  plea  that  the  automobile  had  been 
warranted  to  them,  that  the  warranty  had 
failed,  and  the  car  bad  proved  utterly  worth- 
less, whereupon  they  had  returned  it  to  the 
Bennett  Auto  Supply  Company  and  rescinded 
the  purchase.  They  also  filed  a  cross-petition 
against  the  Bennett  Auto  Supply  Company, 
setting  up  the  purchase  of  the  automobile 
upon  the  representations  and  warranties  of 
the  said  Bennett  Auto  Supply  Company,  al- 
leged the  failure  of  the  warranties  and  the 
falsity  of  the  representations,  and  that  upon 
discovering  the  same  they  bad  rescinded 
the  purchase,  returned  the  automobile  to  the 
seller,  and  demanded  the  surrender  of  the 
note  they  had  given  for  the  purchase  price. 
They  further  allege  that  said  Bennett  Auto 
Supply  Company  has  not  only  failed  to  re- 
turn the  note,  but  has  negotiated  the  same  to 
the  plaintiff,  an  innocent  holder  against 
whom  the  defenses  to  such  instrument  can- 
not be  asserted.  Upon  the  grounds  thus  statr 
ed,  the  cross-petitioners  ask  Judgment  against 
the  Bennett  Auto  Supply  Company  for  the 
sum  of  $1,800  with  interest  and  costs.  The 
defendant  in  the  cross-petition  first  demur- 
red thereto  on  the  ground  that  the  alleged 
cause  of  action  stated  therein  has  not  ac- 
crued and  falls  to  show  that  defendants  have 
sustained  any  damage  or  expended  any  mon- 
eys on  account  of  the  note  or  of  any  of  the 
mattera  of  which  complaint  is  made.  As 
further  ground  of  demurrer,  it  is  said  the 
Bennett  Auto  Supply  Company  was  not  a 
party  to  the  action  brought  on  the  note,  and 
the  matters  alleged  by  the  cross-petitioners 
do  not  have  any  relation  to  the  matters  in- 
volved in  the  litigation  between  the  plaintiff 
bank  and  the  cross-petitioners.  The  demur- 
rer was  overruled,  and  thereupon  the  Ben- 
nett Auto  Supply  Company  moved  to  transfer 
the  case  to  the  equity  calendar  for  trial,  and 
this  also  was  denied,  and  an  answer  was 
filed  denying  the  allegations  of  the  cross-petK 
tlon.  Upon  trial  of  the  Issue  between  the 
plaintiff  bank  and  the  defendant  Mathers 
Judgment  was  entered  for  the  plaintiff  for 
the  full  amount  of  the  note  In  suit  There- 
after trial  was  had  to  a  jury  upon  the  issue 
Joined  between  the  Mathers  as  plaintiffs  in 
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the  croas-petltioii  and  the  Bennett  Anto  Sn]^ 
ply  Company,  and  verdict  retnmed  for  the 
cross-petitioners  for  the  full  amount  of  their 
claim.  From  the  Judgment  on  this  verdict 
the  appeal  now  before  us  has  been  taken. 

[1]  I.  Appellant's  first  proposition  is  that 
the  court  erred  in  overruling  its  demurrer 
to  the  cross-petition.  The  point  is  not  well 
taken.  The  case  comes  fairly  within  the 
contemplation  of  Code,  |  3574,  which  pro- 
vides that  when  a  defendant  has  a  cause  of 
action  affecting  the  subject-matter  of  the  ac- 
tion, against  a  codefendant  or  a  person  not 
a  party  to  the  action,  he  may  in  the  same 
action  file  a  cross-petition  against  the  code- 
fendant or  other  person.  The  subject-matter 
of  the  principal  action  is  the  promissory 
note.  The  claim  pleaded  by  the  defendants 
constitutes  a  good  defense  thereto,  subject, 
of  course,  to  the  rights  of  the  plalntUI  as  an 
Innocent  holder  of  the  paper  if  such  it  ap- 
pears to  be.  In  view  of  such  contingency. 
It  Is  to  the  manifest  Interest  of  the  makers 
of  the  note  to  have  the  original  payee 
brought  Into  the  case  in  order  that,  if  de- 
prived of  the  benefits  of  their  defense  as 
against  the  bank,  it  may  have  recourse  over 
upon  such  payee.  Such  is  the  clear  effect  of 
the  statute,  and  such  has  been  its  interpreta- 
tion. Mahaska  County  Bank  v.  Christ,  82 
Iowa,  67,  47  N.  W.  886,  and  Mahaska  County 
State  Bank  v.  Crist,  87  Iowa,  422,  K4  N.  W. 
450;  Brown  v.  Holden,  120  Iowa,  101,  94 
N.  W.  482 ;  First  Nat  Bank  of  Webster  City 
V.  Dutcher,  128  Iowa,  424,  104  N.  W. 
497,  1  L.  B.  A.  (N.  S.)  142.  There  was  no  er- 
ror in  overruling  the  demurrer  to  the  cross- 
petition. 

[2]  II.  Several  exceptions  have  been  pre- 
served to  rulings  on  evidence.  We  have  ex- 
amined them  all  and  find  but  one  which  in 
our  Judgment  involves  prejudicial  error. 
After  the  cross-petitioners  received  the  auto- 
mobile into  their  possession,  they  claimed  to 
find  It  defective  in  several  particulars  and 
took  It  to  the  shop  or  place  of  business  of 
the  seller,  where  some  repairs  were  made  up- 
on it.  As  a  witness,  T.  C.  Mathers  was  al- 
lowed to  testify  that,  while  the  automobile 
was  thus  in  the  possession  of  such  seller,  he 
looked  at  it  and  found  a  slip  of  paper  having 
some  writing  on  it  attached  to  or  Inclosed  In 
one  of  the  lamps,  and  that  he  read  the  paper 
and  replaced  it  where  he  found  It  Without 
other  explanation  or  foundation  for  such  tes- 
timony, he  was  permitted  to  say  that  "the 
paper  read  how  the  front  wheel  was  a  little 
out  of  line,  hard  to  crank,  hard  to  start,  and 
lamp  broke  and  left  wheel  wobbled."  We 
confess  our  inability  to  understand  upon 
what  theory  this  evidence  was  thought  to 
be  competent  In  the  first  place,  there  was 
no  evidence  to  account  for  the  writing  It- 
self, except  the  witness'  statement  that  be 
left  It  where  he  found  It  It  was  unsigned. 
He  makes  no  pretense  of  having  recognized 
the  handwriting  or  to  any  knowledge  what- 


ever as  to  Its  authorship.  Who  placed  the 
paper  where  be  found  it  no  one  attempts  to 
say.  No  shop  custom  or  habit  is  shown  of 
labeling  the  motor  cars  there  being  kept  stor- 
ed or  repaired  with  tags  or  memoranda  of 
defecta  Indeed,  the  witness  does  not  even 
say  that  this  paper  was  not  on  or  In  the  lamp 
when  the  car  was  taken  to  the  shop.  The 
bare  statement  of  tbe  record  at  this  point 
is  sufficient  to  make  clear  the  Incompetency 
of  the  evidence.  The  error  was  doubtless 
Inadvertent  but  Its  prejudicial  character  is 
self-evident 

[3]  III.  It  Is  further  argued  that  the  claim 
of  the  cross-petitioners  to  have  rescinded  the 
purchase  of  the  car  was  so  devoid  of  proof 
that  the  court  should  have  directed  a  verdict 
in  behalf  of  the  defendant  We  cannot  so 
hold.  The  evidence  fairly  tends  to  show  that 
the  car  delivered  to  appellees  had  but  recent- 
ly been  through  a  serious  accident  and  that 
it  proved  defective  in  various  respects. 
Whether  appellees  acted  with  reasonable 
promptness  in  declaring  a  rescission  and  re- 
turning the  car  is  open  to  some  doubt,  but 
it  is  still  a  question  of  fact  for  the  Jury. 

[4]  There  was  some  evidence  that  their 
complaints  concerning  the  car  were  quite 
promptly  made  to  the  appellant,  but  that 
they  were  led  to  hold  the  car  longer  than 
they  otherwise  would  by  the  attempts  of  the 
appellant  to  repair  it  and  put  it  in  condition 
to  operate  properly.  The  time  thus  taken  by 
the  request  or  by  the  inducement  of  the  .ap- 
pellant to  afford  reasonable  opportunity  for 
the  repair  or  regulation  of  the  car  would  not 
be  waiver  as  a  matter  of  law  of  the  right 
to  rescind,  and  upon  failure  to  remedy  the 
defects,  if  any,  against  which  the  car  had 
been  warranted,  appellees  were  entitled  then 
to  rescind.  The  alleged  failure  of  the  appel- 
lees to  rescind  was  not  so  clearly  shown  as 
to  call  for  a  directed  verdict  against  them. 

Other  errors  assigned  do  not- appear  to  be 
sustained  by  the  record.  For  reasons  here- 
inbefore indicated,  a  new  trial  must  be  or- 
dered, and  the  Judgment  of  the  district  court 
is  therefore  reversed.       , 

DEEMEB,  WITHBjOW,  and  PRESTON, 
JJ~  concur. 


HURST  et  aL  v.  JENKINS  et  al 

(Supreme  Court  of  Iowa.    Oct  24,  1013.) 

1.  AppEAii  AND  Ebbob  (8  242*)— Review  — 
Scope  and  Extent  — Ebbob  in  Admittino 
Evidence  in  Equitable  Action. 

Assignments  of  error  as  to  the  admissibil- 
itv  of  certain  evidence  will  not  be  considered 
where  the  action  was  an  equitable  one  tried 
de  novo  on  appeal,  and  all  the  evidence  offered 
was  admitted  without  any  ruling  on  the  objec- 
tions to  its  admission. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  1417-1425;  Dec.  Dig.  { 
242.»] 


*For  otlier  cum  tea  same  topic  ud  SKtlon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Ker-No.  Soriw  ft^Up'r  Ind 

143  N.W.-26  Dig  t  zed  by  LjOOglC 


402 


143  NORTHWESTERN  REPORTER 


(Iowa 


2.  EviDXNOK  (f  271*)— Seu'-Sebvino  Decia- 

RATI0N8. 

Where  the  queation  in  issue  was  as  to  an 
agreement  for  the  transfers  of  certain  land, 
declarations  of  the  vendors  in  their  own  inter- 
est, not  made  in  the  presence  of  the  purchas- 
ers, was  incompetent. 

lEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |&  1068-1070,  1081-1104;  Dec.  Di«. 
i  271.*] 

8.  VEItDOB  AND  PtTBCHASEB  (J  13*)— REQUI- 
SITES OF  CONTBACT— CONBIDEBATION — SUF- 
FICIENCY. 

A  parol  agreement  to  nurse  and  care  for  a 
couple  during  the  rest  of  their  Uves  is  a  suf- 
ficient consideration  ^  for  their  agreement  to 
transfer  the  title  to  certain  real  estate. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  14;  Dec.  Dig.  {  13.*] 

4.  Fbauds,  Statute  of  (|  129*)  —  Contbact 
TO  Tbansfeb  Real  and  Pebbonal  Pbopeb- 
TT— Delivebt  or  Possession. 

Under  Code  1897,  §  4626,  exempting  from 
the  operation  of  the  statute  of  frauds  (section 
4625)  cases  where  the  purchaser  holds  posses- 
sion under  the  contract  with  the  consent  of  the 
vendor,  where  a  couple  orally  agreed  to  trans- 
fer to  plaintiffs  certain  real  and  personal  prop- 
erty, subject  to  their  use  for  life  of  the  prop- 
erty joinU^  with  the  plaintiffs,  in  consideration 
of  plaintiffs'  agreement  to  care  for  them  during 
life,  and  plaintiffs  move  in  and  take  possession 
of  the  property  to  the  extent  agreed,  the  case 
wafj  taken  out  of  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  $f  287-202,  303,  306- 
308.  311,  314,  318-320,  322,  325,  826;  Dec.  Dig. 

6.  Fbaddb,  Statute  o»  (|  129*)— Contbaot 
TO  Tbansfeb  Rkai.  and  Pebsonai,  Pbofbb- 
TT— Patment  of  Considebation. 

Under  Code  1897,  $  4626,  exempting  from 
'the  operation  of  the  statute  of  frauds  (section 
4625)  cases  where  the  purchase  money  has 
been  received  by  the  vendor,  where  plaintiffs 
cared  for  and  nursed  a  couple  for  the  rest  of 
their  lives  in  consideration  of  an  oral  agree- 
ment to  transfer  certain  real  and  personal  prop- 
erty to  plaintiffs,  the  case  was  taken  out  of  the 
statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  {}  287-292,  303,  306- 
808,  311,  814,  318-320,  322,  325,  326;  Dec. 
Dig.  i  129.*] 

6.  Houestbad  (f  112*)— Tbanbivb- Riqhts 
of  Pubchabebs. 

An  oral  agreement  with  a  hustmnd  and 
wife  to  transfer  certain  real  estate  to  plaintiffs 
in  consideration  of  plaintiffs  caring  for  tliem 
during  the  rest  of  their  lives,  which  plaintiffs 
did,  possessing  the  property  jointly  with  them 
during  their  lives,  may  be  enlorced  as  against 
the  homestead. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  |{  179-181, 186, 187, 190;  Dec.  Dig. 
I  112.*] 

7.  Vendob  and  Pubchabeb  (}  44*)— Vaud- 
ITY  OF  Contbaot— Evidence— SuFFiciENCT. 

Evidence  held  sufficient  to  show  that  an 
oral  contract  was  made  for  the  transfer  of  cer- 
tain real  and  personal  property  to  the  plaintiffs 
in  consideration  of  plaintiffs'  agreement  to  care 
for  the  vendors  during  the  rest  of  their  lives, 
and  that  plaintiffs'  agreement  was  carried  out 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  69-76;  Dec.  Dig.  { 
44.*] 

Appeal  from  District  Court,  Jackson  Cono- 
ty ;   A.  J.  House,  Judge. 


Action  in  equity  to  establish  tbe  owner- 
sbip  of  certain  real  estate  and  personal  prop- 
erty and  to  qnlet  title  thereto  in  plaintiffs. 
Decree  for  plaintiffs.  Defendants  appeal. 
Affirmed. 

C.  M.  Tliomas,  of  Maqnoketa,  and  P.  B. 
Wolfe,  of  CJllnton,  for  appellants.  F.  D.  Kel- 
sey,  W.  C.  Gregory,  and  Keck  &  Keck,  all 
of  Maquoketa,  for  appellees. 

PRESTON,  J.  Thomas  E.  EUwood  and  his 
wife,  Sarah.  EUwood,  were  childless.  When 
plaintiff  Alma  Hurst  was  11  years  of  age, 
she  was  taken  Into  their  borne,  where  she 
remained  until  their  death.  She  was  raised 
and  educated  by  them  and  was  treated  as 
their  own  child.  She  conducted  herself  to- 
ward them  as  a  dutiful  daughter  would  to- 
ward parenta  In  May,  1006,  she  contemplat- 
ed marriage  with  William  J.  Hurst  At  that 
time  her  foster  parents  were  advanced  in 
years  and  in  poor  health.  They  were  averse 
to  her  leaving  them.  It  is  alleged  by  plain- 
tiffs that  before  their  marriage  Mr.  and  Mrs. 
EUwood  desired  that  plaintiffs  take  up  their 
residence  and  Uve  in  the  home  of  the  said 
EUwoods  and  nurse  and  care  for  them  dur- 
ing the  remainder  of  their  lives;  that  said 
EUwood  and  wife  oraUy  promised  and  agreed 
with  plaintiffs  that  upon  plaintiffs  being 
united  in  marriage,  if  they  would  Uve  in  tbe 
home  of  said  EUwood  and  wife  and  nurse 
and  care  for  them  so  long  as  they  lived, 
plaintiffs  should  have  and  be  vested  with  the 
absolute  ownership  and  title  to  the  real  es- 
tate and  the  personal  property  therein,  sub- 
ject only  to  the  use  of  said  property  by  said 
EUwood  and  wife  Jointly  with  plaintiffs  so 
long  as  said  EUwood  and  wife  should  live; 
that  in  pursuance  of  said  agreement  plain- 
tiffs entered  into  the  possession  of  the  prop- 
erty about  May  23, 1906,  Jolntty  with  the  said 
EUwoods  and  Uved  with  them  In  said  home 
and  nursed  and  cared  for  them  ontU  their 
death  and  fuUy  performed  said  contract 
Plaintiffs  were  married  about  the  date  of 
the  contract. 

Oliomas  E.  EUwood  died  December  8,  1010, 
and  his  wife  December  19,  1911.  She  died 
intestate  and  did  not  by  deed  vest  the  legal 
tlUe  In  plaintiffs.  Defendants  are  relatives 
of  the  EUwoods.  The  administrator  of  both 
estates  is  also  a  party  to  the  action.  Before 
his  death,  Mr.  EUwood  deeded  the  real  estate 
to  his  wife  and  made  a  bill  of  sale  or  assign- 
ment of  the  personal  property  to  her.  Be 
also  made  a  wiU  giving  aU  the  property  to 
btx. 

[1,2]  Many  errors  are  assigned  as  to  tbe 
admlssibUlty  of  certain  evidence,  but  tbe 
case  was  tried  in  equity.  No  rulings  were 
made  by  the  trial  court  on  objections  to  evi- 
dence, and  no  evidence  was  excluded.  In- 
competent evidence  was  introduced  by  both 
sides.  Plaintiffs  testified  to  personal  trans- 
actions  and   communications  with   the  EH- 
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woods,  as  did  some  of  the  parties  defendant. 
Defendants  Introduced  declarations  of  the 
ElltFOods  which  were  self-serving  and  hear- 
say. Such  statements  of  the  Ellwoods,  not 
In  pie  presence  of  the  plaintUTs,  would  not 
be  competent  or  binding  upon  plaintiffs.  Al- 
bright V.  Albright,  153  Iowa,  307,  404,  133 
N.  W.  737.  Improper  evidence  has  not  been 
considered.  It  should  be  said  that  the  Ell- 
woods did  not  care  to  have  their  relatives 
know  of  the  arrangement  with  plaintiffs. 
This  appears  from  a  letter  from  Mr.  EUwood 
to  one  of  the  plaintiffs  hereafter  referred  to 
and  from  other  evidence  in  the  record. 

[3]  It  Is  well  settled  that  a  parol  agree- 
ment to  perform  such  services  is  a  sufficient 
consideration  to  support  an  agreement  for 
the  transfer  of  title  to  real  estate;  and  if 
the  agreement  la  established  by  the  quantity 
and  quality  of  evidence  required  In  such 
cases,  and  there  has  been  a  performance  of 
the  contract,  the  agreement  is  binding  and 
enforceable.  Under  such  circumstances,  the 
contract  is  taken  out  of  the  statute  of  frauds, 
or  rather  it  comes  within  the  exceptions  to 
that  statute.  We  do  not  deem  it  necessary 
to  review  the  many  casea  We  shall  content 
onrselves  with  the  citation  of  some  of  them. 
Stem  V.  Nysonger,  69  Iowa,  512,  29  N.  W.  433; 
Drake  v.  Painter,  77  Iowa,  731,  42  N.  W.  526; 
Wlnkleman  v.  Wlnkleman,  79  Iowa,  319,  44 
N.  W.  556 ;  Harlan  v.  Harlan,  102  Iowa,  701, 
703,  72  N.  W.  286;  Soper  v.  Galloway,  120 
Iowa,  145,  105  N.  W.  399;  StUes  v.  Breed, 
151  Iowa,  86,  130  N.  W.  376;  Chehak  v. 
Battles,  133  Iowa,  107,  110  N.  W.  330,  8  L. 
R.  A.  (N.  S.)  1130, 12  Ann.  Cas.  140;  Brandes 
T.  Brandes,  120  Iowa,  351,  105  N.  W.  409; 
Mueller  v.  Batcheler,  131  Iowa,  650,  100  N. 
W.  186 ;  Baker  v.  Syfritt,  147  Iowa,  40,  125 
N.  W.  008;  Bird  v.  Jacobus,  118  Iowa,  194, 
84  N.  W.  1062;  Chantland  v.  Sherman,  148 
Iowa,  352,  358,  126  N.  W.  871;  Albright  v. 
Albright,  153  Iowa,  897, 133  N.  W.  737 ;  Sires 
v.  Melvin,  135  Iowa,  460,  113  N.  W.  106. 
Some  of  these  cases  involve  the  question  of 
a  gift,  and  some  a  contract,  and  improve- 
ments made  on  the  property  as  part  perform- 
ancew  In  the  case  at  bar  improvements  were 
made  by  plaintiffs. 

[4]  Appellants  rdy  on  the  statute  of  frauds 
and  the  alleged  insufficiency  of  the  evidence 
and  say  that  there  was  no  change  of  posses- 
sion under  the  contract.  The  statute  (section 
4625)  provides  that,  except  when  otherwise 
specially  provided,  no  evidence  of  certain 
contracts  is  competent  unless  in  writing,  etc., 
and  refers  to  contracts  In  relation  to  the  sale 
of  personal  property  when  no  part  of  the 
property  Is  delivered  and  no  part  of  the  price 
paid,  and  those  for  the  creation  or  transfer 
of  any  Interest  in  lands,  and  section  4626 
relates  to  exceptions  to  certain  provisions  in 
the  preceding  section  and  reads  in  part: 
"Nor  do  those  (provisions)  of  the  fourth  sub- 
division apply  where  the  purchase  money, 
or  any  portion  thereof,  has  been  received  by 
the  vendor,  or  when  the  vendee,  with  the  ao> 


tual  or  implied  consent  of  the  vendor,  has 
taken  and  held  possession  thereof  under  and 
by  virtue  of  the  contract,  or  when  there  is 
any  other  circumstance  which,  by  the  law 
heretofore  in  force,  would  have  taken  the 
case  out  of  the  statute  of  frauds." 

In  this  case  there  was  both  payment  of 
the  purchase  price  by  rendering  services  as 
agreed,  and  possession  under  the  contract, 
so  far  as  possession  was  contemplated  or 
possible  under  the  contract,  as  well  as  per- 
formance of  the  contract  on  the  part  of 
plaintiffs.  The  question  does  not  depend  up- 
on change  of  possession  alone  under  the  facts 
of  this  case.  It  was  the  desire  of  plaintiff 
William  J.  Hurst  that  upon  his  marriage  be 
and  his  wife  should  live  by  themselves,  but, 
at  the  request  of  the  Ellwoods  and  because 
of  the  contract,  they  went  into  the  home  of 
the  Ellwoods. 

[I]  As  to  the  personal  property  in  contro- 
versy, the  services,  if  performed,  are  a  part 
of  the  purchase  prlc&  If  the  contract  was 
performed  by  plaintiffs  and  services  perform- 
ed under  it,  this  was  a  payment  of  the  con- 
sideration or  purchase  money.  The  same  is 
true  as  to  the  real  estate.  Devln  v.  Himer, 
29  Iowa,  297;  Stem  v.  Nysonger,  supra;  Fish- 
er V.  Koontz,  110  Iowa,  498,  503,  80  N.  W. 
561 ;  Estate  of  Strange,  131  Iowa,  583,  694- 
596,  106  N.  W.  631. 

[6]  This  question  as  to  the  personal  prop- 
erty is  not  argued  by  appellants.  As  to  the 
real  estate,  we  are  satisfied,  after  a  careful 
reading  of  the  evidence,  that  the  contract 
was  made  as  alleged;  that  plaintiffs  fully 
performed  their  part  of  it,  accepted  the 
property,  and  took  possession  of  the  real 
estate  (as  well  as  the  personal  property).  In 
^o  far  as  they  were  to  have  possession  under 
the  contract  during  the  lifetime  of  the  Ell- 
woods. They  were  in  possession  after  the 
death  of  the  Ellwoods  and  at  the  time  of 
the  triaL  The  court  decreed  that  they  were 
the  owners  and  vested  the  title  in  them.  No 
homestead  question  has  been  argued,  but  it 
has  been  held  that  such  a  contract  may  be 
enforced  as  against  the  homestead.  Drake 
V.  Painter,  supra. 

[7]  The  question  in  the  case  la  largely  one 
of  fact  whether  the  contract  was  established 
and  performed  by  plaintiffs.  We  ought  not 
to  take  the  space  to  review  the  evidence  in 
detail.  Some  of  it  will  be  referred  to  and 
our  conclusions  stated.  Much  of  the  testi- 
mony on  behalf  of  plaintiffs  is  uncontradict- 
ed. There  is  testimony  as  to  some  state- 
ments made  by  plaintiffs  which  appellants 
claim  are  not  consistent  with  their  present 
claim.  Some  of  these  are  denied  by  plain- 
tiffs; others  are  explained. 

The  statement  by  the  plaintiff  William  J. 
Hurst,  after  the  death  of  Mrs.  EUwood,  that 
he  had  asked  or  advised  Mrs.  EUwood  to 
make  some  disposition  of  the  proi)erty,  and 
that  "he  guessed  as  it  was  now  he  would  get 
nothing,"  should  be  considered  M  connection 
with   the  circumstances  ,3;(^^^s^|r|i^h^  [t^e 
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statement  was  made,  and  his  knowledge  of 
bis  legal  rights,  and  all  the  other  facts  In 
the  case.  He  Is  not  a  lawyer.  His  knowl- 
edge of  titles  and  the  vesting  thereof  was 
doubtless  limited  to  conTeyances  tn  legal 
form.  It  shows,  we  think,  that  he  had  In 
mind  the  contract  and  its  performance  by 
himself  and  his  wife,  and,  because  there 
had  been  no  deed  or  will,  they  might  be  de- 
prived of  the  property.  He  had  asked  Mrs. 
EUwood  to  make  a  conveyance.  There  was 
no  impropriety  in  this,  and  it  is  consistent 
with  plaintiffs'  claim.  That  she  did  not  do 
so  win  not  defeat  plaintiffs.  Under  the  cir- 
cumstances, she  held  the  legal  title  in  trust 
for  plaintiffs. 

Aside  from  this,  we  are  satisfied  from  the 
record  that  when  Mr.  Ell  wood  made  the 
deed,  will,  and  bill  of  sale,  and  before  that, 
he  and  bis  wife  were  in  complete  accord  and 
tmderstood  that  plaintiffs  were  to  get  the 
property  either  by  reason  of  the  parol  con- 
tract or  by  the  wife  vesting  them  with  title. 
Plaintiffs  were  the  equitable  owners,  and  it 
was  a  completed  transfer,  except  the  legal 
title.  Her  husband  had  told  her  to  sign 
nothing.  He  had  been  a  practicing  lawyer 
and  no  doubt  understood  the  force  of  a  pa- 
rol contract  after  performance  by  the  other 
party.  She  did  say  at  one  time,  when  she 
was  told  that  she  could  make  a  will  or  deed, 
that  she  would  think  it  over  and  decide 
which  way  she  wanted  to  do  it  At  another 
time,  about  two  weeks  before  her  death,  in 
speaking  of  her  property,  she  said  she  had 
not  decided  whether  to  make  a  will  or  a 
deed.  These  statements  were  made  to  the 
witness  Keck,  who  testifies  further:  "She 
came  Into  my  office  and  called  for  me,  and 
she  said  that  Mr.  EUwood  had  told  her  If 
anything  happened  to  come  to  me;  that  I 
understood  hia  business.  And  in  that  con- 
versation she  asked  me,  or  I  explained  to 
her,  about  how  the  property  was,  and  she 
had  a  deed  and  assignment  with  her,  and 
then  she  asked  me  this  question,  'How  does 
the  property  stand  and  what  will  become  of 
It  as  it  stands?'  I  answered  it  that  the  prop- 
erty would  go  to  her  relatives.  'Well,'  she 
says,  'that  Is  not  my  understanding  with 
Thomas.'  I  says,  'What  was  your  under- 
standing with  Thomas?'  She  says.  The 
home  is  to  be  Alma's  and  Will's  and  the  bal- 
ance of  the  property  is  to  be  divided  equally 
between  my  relatives  and  Mr.  Ellwood's  rel- 
atives.' "  The  same  witness  testifies  to  a 
number  of  conversations  with  Mr.  EUwood, 
prior  to  those  with  Mrs.  EUwood  Just  refer- 
red to,  in  which  Mr.  EUwood  said  in  sub- 
stance, when  plaintiffs  were  away  on  their 
wedding  trip,  that  Mrs.  EUwood  had  been 
sick  and  that  they  had  agreed  with  plaintiffs 
that  if  they  would  get  married  at  that  time 
and  Uve  with  them  and  stay  with  them  dur- 
ing their  lifetime  the  home  just  as  it  was 
would  be  theirs.  That  plaintiffs  were  mar- 
ried a  year  sooner  than  they  intended  at  the 
request  of  the  EUwoods.     At  another  time 


Mr.  EUwood  said  to  this  same  ^tness  (and 
this  was  at  the  time  the  wiU,  deed,  and  bill 
of  sale  were  made) :  "I  Just  came  down  from 
home,  and  Ma  has  agreed  to  carry  out  our 
agreement  with  the  folks."  The  same  wit- 
ness testifies  to  stUl  another  conversation 
with  Mr.  EUwood  and  says :  "Tes,  he  called 
me  up  to  the  house  when  he  was  sick  there, 
and  that  was  while  Mrs.  EUwood  was  away 
some  place,  I  don't  know  whether  his  last 
sickness  or  not,  following  that;  it  waa  any- 
way between  that  and  the  time  he  died ;  and 
he  alluded  to  this  (to  the  home  there)  that 
it  would  be  Alma's.  She  was  there.  Alma 
was  there.  The  home  and  contents  would  be 
theirs  Just  as  it  was.  On  a  number  of  occa- 
sions he  also  referred  to  it  in  this  way :  The 
home  just  as  it  was." 

The  witness  Darling  testifies  to  conversa- 
tions with  Mr.  EUwood  in  which  he  stated 
the  contract  to  be  as  plaintlfls  claim ;  that 
he  told  Mrs.  ETUwood  what  her  husband  had 
told  him ;  and  she  said  that  was  the  under- 
standing. 

Many  disinterested  witnesses  testified  as 
to  similar  conversations  with  both  Mr.  and 
Mrs.  EUwood. 

Plaintiffs  Uved  in  the  property  from  the 
time  of  their  marriage  untU  the  death  of 
Mr.  and  Mrs.  EUwood.  They  nursed  them  in 
sickness.  They  made  permanent  improve- 
ments on  the  property,  with  the  knowledge 
and  consent  of  both  Mr.  and  Mrs.  EUwood. 
There  is  no  evidence  of  any  disagreements 
between  plaintiffs  and  the  EUwoods ;  on  the 
contrary,  both  Mr.  and  Mrs.  EUwood  regard- 
ed them  and  their  chUd'very  highly.  They 
called  plaintiffs  ,their  chUdren  and  treated 
them  as  such.  December  10,  1909,  whUe  Mr. 
EUwood  was  in  Iowa  City  for  medical  treat- 
ment, as  we  understand  the  record,  he  wrote 
one  of  plaintiffs  a  letter,  from  which  we 
quote:  "My  dear  WUUe:  I  am  glad  to  get 
your  kind  letter  of  the  7th  Inst  I  have  been 
a  Uttle  dilatory  In  writing  of  late  because  I 
sleep  about  aU  the  time.  *  *  *  I  feel 
fairly  good.  •  •  •  WiUle,  you  take  ?60 
of  that  Tesh  money  and  send  me.  I  haven't 
got  quite  money  enough  I  guess  to  put  me 
through.  •  •  *  Whatever  you  do,  WllUe, 
is  aU  right  with  me.  It  always  has  been  and 
always  wiU  be  right  with  me.  I  am  glad  yoo 
got  the  Tesh  money.  •  *  •  Fix  every- 
thing to  suit  yourself.  It  wiU  be  all  right, 
my  chUd,  don't  worry  about  me  being  dissat- 
isfied, for  I  never  am.  I  am  so  glad  baby  Is 
aU  right  again.  The  Uttle  dear,  I  fear  she 
wiU  forget  her  grandpa,  for  I  am  away  from 
her  so  much.  •  •  •  I  do  hope  you  will 
all  keep  weU.  •  •  •  WilUe,  sub  rosa,  pay 
no  attention  at  aU  to  what  Mary  says. 
*  *  *  As  to  the  auto  house,  there  is  not 
one  word  of  truth  in  It,  for  you  know  I  was 
right  there  at  the  time  and  helped  you  lay 
out  the  grounds  and  set  the  stakes,  etc.,  etc. 
I  have  no  objections  at  all,  perfectly  wiUing. 
Both  Ma  and  I  could  live  ten  lifetimes,  if 
need  be,  with  you  and  Alma,  U  outsidera 
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would  keep  their  noses  out  You  Just  do 
wtaate-rer  anything  yon  think  tor  the  best 
and  I  assure  you  It  will  be  all  right  and  I 
will  be  fully  satisfied.  I  know  we  have  to 
bear  a  good  deal  in  some  ways  from  M.  but 
it  seems  we  can't  help  it  *  ♦  •  I  have 
borne  It  now  for  nearly  thlrty-flve  years. 
Sometimes  I  had  to  bite  my  tongue.  I  wish 
you  would  take  the  time  and  just  sit  down 
and  write  your  father  a  good,  long,  kind 
letter.  *  •  •  Love  to  all.  T.  E.  EU- 
wood."  It  la  claimed  the  Mary  referred  to 
In  the  letter  Is  one  of  the  defendants,  a  sis- 
ter of  Mrs.  Ellwood.  There  was  other  evi- 
dence than  that  here  referred  to. 

From  all  the  evidence,  the  trial  court  was 
fully  justified  in  rendering  a  decree  for  plain- 
tiffs, and  It  Is  therefore  affirmed. 

WEAVER,  C.  X,  and  LADD  and  EVANS, 
JJ.,  concur. 


PARDOE  et  aL  v.  JONES. 
(Supreme  Court  of  Iowa.     Oct  23,  1913.) 

1.  Vendor  and  Pubchabee  (§  334*)— Recov- 
EBT  OF  Patments— Mutual  Rescission. 

Where  a  purchaser  of  land,  under  a  con- 
tract which  provided  that  either  party  failing 
to  comply  therewith  should  forfeit  $150,  and 
under  which  the  purchaser  had  paid  $150,  serv- 
ed notice  of  rescission  on  the  ground  of  fraud, 
and  the  vendor  then  sold  to  a  third  party  put- 
ting it  out  of  his  power  to  perform  his  part  of 
the  contract,  he  thereby  either  assented  to  the 
rescission  or  acquiesced  in  the  abandonment  of 
the  contract  by  the  purchaser,  in  either  of  which 
cases  the  purchaser  was  entitled  to  recover  the 
payment  already  made,  even  though  there  was 
no  fraud  entitling  him  to  rescind. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  if  959-980 ;  Dec.  Dig.  { 
834.*] 

2.  Vendor  and  Pcbohaseb  (t  341*)— Actions 
TO  Recoveb  Payments  —  Questions  fob 

JUBY. 

Where,  in  an  action  by  a  purchaser  of  land 
to  recover  payments  made,  on  the  theory  that 
be  had  rescinded  for  fraud,  and  to  recover  dam- 
ages for  the  fraud,  it  appeared  without  dispute 
that  the  vendor,  after  the  attempted  rescission, 
had  sold  to  a  third  party,  and,  upon  this  fact 
appearing,  the  purchaser  dismissed  as  to  his 
claim  for  damages  for  the  fraud,  there  was  no 
question  for  the  jury,  and  the  conrt  properly  di- 
rected a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |{  1008-1017;  Dec.  Dig. 
I341.*] 

8.  Vendor  and  Pubohaseb  (|  85*)— Mutual 
Rescisbiom  ob  Abandonment  of  Contbact. 
A  contract  for  the  sale  of  land  may  be  mu- 
tually rescinded  or  abandoned  by  the  parties. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  141-148;  Dea  Dig.  { 
85.*] 

ii  CoNTBAOTS  <S  258*)  —  Rescission  —  Right 

TO  Rescind. 

As  a  general  rule,  neither  party  may  re- 
scind a  contract  without  cause  without  the  as- 
sent, express  or  implied,  of  the  other  party. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  1152 ;   Dec.  Dig.  f  268.*] 


5.  CoNTBACTs  (i   313*)  —  Repudiation  ob 
Abandonment— Opebation  and  Effect. 

Where  one  party  repudiates  or  abandons 
a  contract  the  other,  though  not  bound  to  do 
Eo,  may  treat  the  repudiation  or  alumdonment 
Bs  putting  an  end  to  the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f  1279;  Dec.  Dig.  §  313.*] 

6.  Vxndob  and  Pubchaseb  (8  101*)— Fobfei- 
tubk  of  Payment— Statutory  Provisions. 

Under  Code,  {  4299,  providing  that  con- 
tracts for  the  sale  of  real  estate,  providing  for 
the  forfeiture  of  the  vendee's  rights  upon  the 
happening  of  certain  conditions,  shall  not  be 
forfeited  or  canceled  unless,  30  days  before 
a  declaration  of  forfeiture  is  made,  a  written 
notice  is  served  on  the  vendee  containing  a 
declaration  of  an  intention  to  forfeit  and  the 
reason  therefor,  the  service  by  the  purchaser, 
under  a  contract  providing  that  either  par^ 
failing  to  comply  therewith  should  forfeit  $150, 
of  a  notice  of  rescission  for  fraud,  did  not  ex- 
cuse the  vendor  from  serving  the  statutory  no- 
tice if  be  intended  to  claim  a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  170-174 ;  Dec.  Dig.  i 
101.*] 

Appeal  from  District  Court,  Madison  Coun- 
ty: L.  N.  Hayes,  Judge. 

Suit  In  two  counts  to  recover  back  money 
paid  on  a  contract  for  the  sale  of  real  es- 
tate and  for  damages  for  fraud  and  false 
representations.  Plaintiffs  had  paid  $150  on 
the  contract,  and  a  short  time  thereafter 
served  notice  of  rescission  because  of  the 
alleged  fraud  of  defendant  In  obtaining  the 
contract,  and  demanded  the  return  of  the 
$150.  On  the  trial,  It  developed  that  defend- 
ant had  sold  the  real  estate  to  another. 
Plaintlfts  dismissed  their  claim  for  damages 
for  false  representations.  Defendant  claimed 
a  forfeiture  of  the  $150.  The  court  directed 
a  verdict  for  plaintifts  for  $1^  and  interest 
The  facts  and  claims  of  the  parties  more  ful- 
ly appear  In  the  oplnloa  Def^dant  appeala 
Affirmed. 

Robblns  Se  Nicholson  and  W.  S.  Cooper,  all 
of  Wlnterset,  for  appellant  A.  W.  &  Phil 
R;  Wilkinson,  of  Wlnterset,  for  appellees. 

PRESTON,  J.  By  the  contract,  defendant 
agreed  to  sell  and  convey  to  plaintltrs  certain 
land  for  $1,300.  A  payment  of  $150  was 
made  at  the  time  of  the  execution  of  the  con- 
tract Defendant  was  to  execute  a  deed  to 
plaintiffs  when  deferred  payments  had  been 
made.  The  contract  provided  that,  if  either 
party  made  default  or  refused  to  comply  with 
Its  conditions,  such  party  should  forfeit  $150. 
Defendant  did  not  serve  notice  of  forfeiture, 
as  provided  In  section  4299  of  the  Code.  It 
is  his  contention  that  he  was  not  required 
to  do  so  because  plaintiffs  had  served  notice 
of  rescission,  and  thereby  had'  refused,  on 
their  part,  to  carry  ont  the  contract  The  sale 
of  the  land  by  defendant  to  another  party, 
one  E^itchell,  was  after  the  notice  of  rescis- 
sion by  plaintiffs  and  after  the  suit  was 
brought  On  the  trial,  after  it  had  devel- 
oped that  defendant  had  sold  the  land,  plain- 
tiffs amended  their  petition,  pleaded  the  fact 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key-No.  8eriea  A  Rsp'r  Indexes 
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of  such  sale,  and  claimed  that  defendant 
could  not  acceiit  the  rescission  and  retain  the 
purchase  price.  They  renewed  their  demand 
for  Judgment  for  $160  and  moved  the  court 
to  direct  a  verdict  for  them  for  that  amount 
on  the  first  count  of  the  petition,  because  de- 
fendant had  not  compiled  with  the  statute 
with  reference  to  forfeiture,  and  because  it 
appeared  that  defendant  had  sold  and  con- 
veyed the  real  estate  In  controversy  to  an- 
other party,  and  claiming  that  defendant 
could  not,  undor  the  issues  and  the  evidence, 
hold  the  $150  paid  on  the  real  estate.  The 
motion  was  sustained,  and  plaintifCs  then  dis- 
missed their  claim  for  damages  for  false  rep- 
resentations. In  bis  answer,  defendant  de- 
nied plalntlfCs'  allegations  of  fraud,  denied 
their  right  to  rescind,  and  tendered  perform- 
ance of  the  contract  on  Ms  part.  Thus  the 
matter  stood  until,  on  the  trial.  It  appeared 
that  defendant  had  sold  the  land  and  put  it 
out  of  his  power  to  perform  his  part  of  the 
contract 

[1]  Appellant  states  the  question  in  the 
case  to  be  whether  or  not,  under  this  con- 
tract of  sale,  where  vendue  serves  notice  of 
rescission,  fails  to  perform  his  part  of  the 
contract,  and  the  vendor  sells  to  another,  the 
vendee  Is  entitled  to  a  return  of  the  pur- 
chase money  paid,  whether  the  ground  of 
rescission  is  good  or  not.  He  insists  that  the 
case  should  have  gone  to  the  Jury  on  the 
question  as  to  whether  there  was  any  fraud 
on  the  part  of  defendant  in  obtaining  the 
contract,  as  a  g^round  for  rescission  by  plain- 
tiffs. This  would  be  true,  perhaps,  if  defend- 
ant had  insisted  on  the  performance  of  the 
contract  by  plaintiffs,  and  kept  himself  In 
position  to  perform.  By  the  sale,  defendant 
should  be  held  to  have  assented  to  the  re- 
scission, In  which  case  defendant  would  be 
entitled  to  a  return  of  the  $150  paid  on  the 
purchase  money.  In  other  words,  if  there 
was  a  rescission  by  consent,  or  If  plaintiffs 
were  entitled  to  rescind  because  of  defendant's 
fraud,  in  either  event  the  plaintiffs  would  be 
entitled  to  a  return  of  the  $150. 

[J]  These  facts  as  to  the  payment  of  the 
money,  the  sale  of  the  land,  the  term  of  the 
contract,  and  the  conduct  of  the  parties,  were 
not  disputed.  In  our  opinion,  the  question 
of  false  representations  or  fraud  would  make 
no  difference  under  the  state  of  the  record, 
aud,  plaintiffs  having  dismissed  the  second 
count,  there  was  no  question  for  the  Jury. 

In  the  California  case  cited  by  appellant, 
Clock  V.  Howard,  123  Cal.  1,  65  Pac  718,  43 
li.  R.  A.  199.  at  page  207,  69  Am.  St  Kep.  17, 
it  was  held  that  the  vendee,  who  was  himself 
in  fault  in  the  payment  of  a  portion  of  the 
money,  could  not,  against  the  will  of  the 
vendor,  repudiate  the  contract  and  recover 
the  portion  already  paid.  But  in  the  same 
case  it  was  said:  "There  have  been  many 
cases  before  this  court  involving  the  rights 
of  parties  to  agreements  for  the  sale  and  pur- 
chase of  real  estate.  In  which  it  has  been 


held  that  after  the  parties  have,  rescinded 
the  agreement,  or  mutually  agreed  to  aban- 
don it  the  vendee  may  recover  the  money 
which  he  had  paid  in  part  performance  <X 
his  contract  (citing  cases) ;  but  it  had  neTer 
been  held  that  while  the  contract  was  In- 
sisted upon  by  the  vendor,  and  be  had  done 
no  act  by  which  it  might  be  contended  that 
he  had  abandoned  the  contract  or  was  In  any 
respect  In  default,  the  vendee  could  recover 
the  money  paid  by  him  In  part  performance 
of  the  contract"  To  the  same  effect  see 
Frey  v.  Stangl,  148  Iowa,  522,  526,  126  N.  W. 
868,  869,  involving,  however,  a  parol  contract 
and  the  statute  of  frauds.  In  that  case,  it 
was  said:  "As  the  contract  is  not  void,  it  is 
manifest  that  the  vendee  may  not  recover 
money  paid  in  part  performance,  if  he  bas 
elected  to  repudiate  the  agreement  or  if  tlie 
vendor  Is  ready,  able,  and  willing  to  perform 
the  agreement  on  his  part  The  authorities 
in  general  so  hold."  In  the  same  case,  tbe 
court  quotes  a  New  Hampshire  case  as  fol- 
lows: "We  are  of  tbe  opinion  that  the  plain- 
tiff Is  not  at  liberty  to  treat  the  contract 
for  the  sale  of  land  in  this  case  as  void,  un- 
less the  defendant  refused,  or  disabled  blm- 
self,  to  perform  it" 

After  the  conveyance  by  defendant  to  Kit- 
chen, defendant  was  not  In  a  position  to  In- 
sist on  performance.  In  the  case  at  bar, 
plaintiffs  had  not  repudiated  the  contract  but 
sought  to  rescind  it  for  cause.  Defendant 
should  be  held  to  have  assented  to  the  re- 
scission by  his  sale  of  the  land  and  putting  it 
beyond  his  power  to  perform.  Upon  discov- 
ering that  the  land  had  been  sold,  plaintiffs 
dismissed  their  claim  for  damages  for  tbe 
fraud,  thus  on  their  xmrt  assenting  to  tbe 
sale  and  defendant's  abandonment  of  tbe  con- 
tract So  that,  if  plaintiffs  attempted  to  re- 
scind and  defendant  assented  thereto,  and 
there  was  a  mutual  rescission,  or  if  there 
was  an  abandonment  of  the  contract  by  de- 
fendant by  his  sale  to  EUtchell,  assented  to  or 
acquiesced  In  by  plaintiffs,  then  plaintiffs 
would  in  either  event  be  entitled  to  recover 
back  the  $150  paid.  If  the  contract  was  mu- 
tually rescinded  or  abandoned,  defendant 
could  not  keep  both  tbe  land  and  the  money. 

[3]  There  may  be  a  mutual  rescission  or 
abandonment  Tague  v.  McCk>lm,  146  Iowa, 
179,  123  N.  W.  960;  Quarton  v.  Law  Book 
Co.,  143  Iowa,  517,  at  pages  528,  529,  121  N. 
W.  1009,  32  L.  R.  A.  (N.  S.)  1;  Glock  v.  How- 
ard, 123  CaL  1.  65  Pac.  713,  43  L.  R.  A.  199, 
203,  69  Am.  St  Rep.  17. 

[4, 5]  As  a  general  rule,  neither  party  may 
rescind  a  contract  without  cause,  without 
the  assent  express  or  implied,  of  tbe  other: 
but  it  one  party  repudiates  or  abandons  bis 
contract,  the  dther,  though  not  bound  to  do 
so,  may  treat  the  repudiation  or  abandon- 
ment as  putting  an  end  to  it  Quarton  v. 
Law  Book  Co.,  143  Iowa,  517,  528,  121  N.  W. 
1009,  32  L.  R.  A.  (N.  S.)  1.  The  Quarton 
Case  was  a  contract  in  regard  to  personal 
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property,  but  It  has  been  held  that  contract 
for  the  purchase  and  sale  of  real  estate  does 
not  differ  from  any  other  contract  so  far  as 
the  lights  of  the  parties  nnder  its  terms  are 
affected.  Glock  t.  Howard,  123  CaL  1,  65 
Paa  713.  43  li.  B.  A.  199,  206,  69  Am.  St 
Rem  17. 

[I]  Under  the  record,  we  think  defendant 
could  not  claim  the  forfeiture  without  serr- 
ing  the  notice  required  by  the  statute;  but, 
In  view  of  the  conclusion  we  have  reached, 
it  is  not  necessary  to  farther  consider  or  dls- 
cnss  that  question.    The  court  did  not  err. 

Affirmed. 

WEAVER,  C  X,  and  LADD  and  EVANS, 
JJ.,  concur. 


HcEINNON    ▼.    SANDERS,    Warden    of 

Penitentiary. 
(Supreme  Court  of  Iowa.     Oct.  23,  1913.) 

1.  CanaNAi-   Law    (|   1206*)— Punishimni^ 

StaTDTOBT    PBOTIBIOHS    —    iNDKXEBianAIB 

Sentkncx. 
A  person  convicted  of  the  oifenae  of  camal- 
1;  knowing  an  idiot  or  imbecile,  .which  is  pan- 
bhable  by  imprisonment  for  life  or  for  a  term 
of  yean  under  Gode,  I  4768,  which  provides 
that  the  punishment  shall  be  the  same  as  is 
prescribed  for  ravishment,  has  no  constitutional 
right  to  a  definite  sentence  for  life  or  for  years 
in  order  that  be  either  may  or  may  not  be  en- 
titled to  the  prlvileees  which  may  be  seen  red 
nnder  Code  Supp.  1907,  i  5718al8,  authorizing 
the  board  of  parole  to  parole  prisoners,  other 
than  those  serving  life  terms,  since  the  'Legisla- 
ture may  fix  the  penalty  for  crime,  provide  as 
to  any  class  of  cases  that  persons  sentenced  to 
imprisonment  may,  under  certain  conditions, 
bare  privileges  not  accorded  to  others,  or  pro- 
vide that  sentences  shall  be  Indeterminate ;  and 
hence  Code  Supp.  |  5718al3,  providing  for  in- 
determinate sentences  upon  conviction  for  a 
felony  except  treason  or  murder  is  not  uncon- 
stitutional, especially  as  it  is  not  true  that 
imprisonment  which  may  be  for  life  is  without 
the  jurisdiction  of  the  board  of  parole,,  in  view 
of  section  6718al9,  authorizing  the  board  to 
institute  any  inquiry  it  may  deem  expedient  in 
regard  to  any  prisoner,  or  application  for 
pardon,  final  mscbarge,  or  parole. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  U  3271-3277,  3270,  3280 ;  Dec 
Dig.  I  1206.*] 

2.  CBnaNAi,  Law   ({  1208*)— PuNismiiinv- 
Stattjtobt  Provisions. 

Under  Code  Supp.  IflOT,  i  5718al^,  pro- 
viding that  upon  conviction  for  a  felony  the 
court  shall  .not  fix  the  limit  or  duration  of  the 
imprisonment,  but  that  the  term  of  imprison- 
ment shall  not  exceed  the  maximum  term  pro- 
vided by  hiw,  the  court  in  sentencing  a  person 
convicted  of  the  offense  of  having  carnal  knowl- 
edge of  an  idiot  or  imbecile,  which  is  punishable 
by  Imprisonment  for  life  or  for  a  term  of  years, 
had  no  power  to  fix  a  definite  maximum  period, 
and  properly  sentenced  him  to  the  penitentiary 
"nntil  lawfully  released  therefrom." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  i|  3281-3287,  3289-3296;  Deo. 
Dig.  {  1208.*] 

3.  CoNsmunoNAi.  Law  (I  70*)  —  Judicial 

AMD  UEOISLATITB  PoWEBS. 

The  removal  from  the  criminal  law  of  its 
vindictive  spirit  Is  beyond   the  power  of  the 


courts,  which  have  no  power  of  legislation,  but 
are  bound  by  the  Constitution  and  statutes  as 
interpreted  by  judicial  decisions. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  H  129-132,  137;  Dec. 
Dig.  S  70.*i 

4.   STATUIXS  (f  206*)— CONSTBUOTIOH— GiviNa 

ErFBCT  TO  Ektibe  Statdtb. 

Statutes  must  be  given  effect  as  a  whole, 
unless  there  is  such  repugnance  in  the  various 
provisions  as  to  compel  one  to  yield  to  another. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  283;    Dec.  Dig.  g  206.*] 

Appeal  from  District  Court,  Lee  County; 
W.  S.  Hamilton,  Judge. 

In  habeas  corpus.  From  a  ruling  sustain- 
ing demurrer  to  the  petition,  and  entering 
judgment  against  petitioner  for  costs,  appeal 
is  taken.    Affirmed. 

Liston  McMillen,  of  Oskaloosa,  for  appel- 
lant George  Cosson,  Atty.  Gen.,  and  John 
Fletchor,  Asst  Atty.  Gen.,  for  appellee. 

WITHROW,  J.  The  appellant,  William 
McKinnon,  was  convicted  in  the  district 
court  of  Hancock  county  of  the  crime  of  hav- 
ing carnal  knowledge  of  an  idiot  or  female 
naturally  of  such  imbecility  of  mind  as  to 
prevent  effectual  resistance  thereto.  Upon 
conviction  he  was  sentenced  to  Imprisonment 
at  hard  labor  in  the  penitentiary  at  Ft 
Madison  until  lawfully  released  therefrom. 
He  brings  this  action  In  habeas  corpus ,  the 
respondent  being  the  warden  of  the  Ft  Mad- 
ison prison.  To  the  petition  of  plaintiff, 
which  sets  out  the  record  of  conviction  and 
the  warrant  of  commitment,  the  respondent 
filed  a  demurrer,  which  asserts  that  the  pe- 
tition of  plaintiff,  with  its  exhibits,  shows 
that  the  sentence  of  the  petitioner  was  reg- 
ular and  legal,  and  that  the  process  shows 
that  petitioner  was  sentenced  to  confinement 
as  provided  by  law.  Upon  bearing  by  the 
trial  court  the  demurrer  was  sustained,  and 
the  petitioner  electing  to  stand  upon  his  pe- 
tition it  was  dismissed  and  Judgment  was 
entered  against  him  for  costs.  From  such 
ruling  and  judgment,  he  appeals. 

2.  The  question  directly  raised  by  the  ap- 
peal is  that  Code,  g  4758,  under  which  peti- 
tioner was  convicted,  provides  for  ptmish- 
ment  as  is  fixed  in  the  statute  against  rav- 
ishment, that  being  for  life  or  a  term  of 
years ;  that,  the  maximum  punishment  thtis 
authorized  being  for  life  or  for  a  term  of 
years,  the  respondent  is  without  the  privileg- 
es of  Code  Supplement,  g  5718al8,  which  au- 
thorizes the  board  of  parole  to  grant  to  pris- 
oners, other  than  those  serving  life  terms, 
the  right  to  go  on  parole  outside  the  peni- 
tentiary. 

It  is  the  claim  of  the  appellant  that  the 
board  of  parole  has  no  jurisdiction  when  a 
life  sentence  or  an  indefinite  sentence  which 
may  be  for  life  has  been  imposed,  and, 
there  being  such  failure  In  the  statute  to 
make  provision  for  cases  like  the  one  here 
presented.  It  was  the  duty  of  the  trial  court 
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in  passing  sentence  to  make  that  sentence 
definite,  either  for  life,  placing  the  petitioner 
outside  the  privileges  which  may  be  granted 
by  the  board  of  parole,  or  for  a  definite  term 
of  years,  thereby  placing  his  case  within 
the  control  of  that  body  in  its  granting  of 
privileges  and  clemency.  It  is  also  claimed 
that  if  Code  Supplement,  |  6718al3,  which 
provides  for  indeterminate  sentences  in  all 
cases  excepting  treason  and  murder,  can  be 
construed  as  authorizing  an  Indefinite  com- 
mitment without  possibility  of  relief  through 
the  board  of  parole,  it  is  unconstitutional,  In 
that  such  Idea  is  not  involved  in  the  chapter 
of  which  that  section  is  a  part,  that  It  makes 
possible  to  disguise  an  Inhuman  and  unusual 
sentence  under  forms  of  law,  that  It  is  not 
due  process  of  law,  and  that  it  divests  the 
court  of  the  right  to  exercise  a  sound  dis- 
cretion. 

[1, 2]  S.  The  constitutlonaUty  of  the  law 
as  to  indeterminate  sentences  in  its  general 
eftect  has  been  expressly  upheld  by  this 
court  in  State  v.  Ehiff,  144  Iowa,  142,  122  N. 
W.  829,  24  L.  R.  A.  (N.  S.)  625,  138  Am.  St 
Rep.  268.  The  particular  question  presented 
by  appelant,  to  give  force  to  his  contentlou, 
\b  that  he  has  a  constitutional  right  either 
to  a  definite  sentence  for  life  or  for  years, 
that  be  may  or  may  not  be  entitled  to  the 
privileges  which  may  be  secured  under  Code 
Supplement,  J  5718al8.  With  this  we  do  not 
agree.  It  is  within  the  power  of  the  Legis- 
lature to  fix  the  penalty  for  crime.  It  is 
equally  within  Its  power  to  provide,  as  to 
any  class  of  cases,  that  persons  sentenced  to 
Imprisonment  may  under  certain  conditions 
have  privileges  not  accorded  to  others,  and 
also  to  provide  that  sentences  shall  be  In- 
determinate. All  this  the  Legislature  has 
done,  and  It  has  been  repeatedly  held  by 
this  court  that.  In  passing  sentence  in  all 
cases  save  of  convictions  for  treason  and 
murder,  the  court  has  not  the  power  to  fix 
a  definite  maximum  period,  as  such  is  done 
by  statute.  State  v.  Perkins,  143  Iowa,  55, 
120  N.  W.  62,  21  L.  B.  A-  (N.  S.)  931,  20  Ann. 
Oas.  1217;  State  v.  Bozeboom,  145  Iowa, 
620,  124  N.  W.  783,  29  L.  B.  A-  (N.  8.)  37; 
State  V.  Davenport,  149  Iowa,  294,  128  N. 
W.  351;  Adams  v.  Barr,  164  Iowa,  83,  134 
N.  W.  564.  Appellant's  case  does  not  come 
within  either  of  the  exceptions,  although  it 
is  in  a  class  which  permits  imprisonment  for 
life.  But  it  is  not  without  the  jurisdiction 
of  the  board  of  parole,  even  though  Code 
Supplement,  {  5718al8,  may  not  apply  to  it, 
as  claimed  by  him,  for  by  the  express  terms 
of  section  571Sal9  that  body  Is  given  the 
power  to  "institute  any  inquiry  It  may  deem 
expedient  in  regard  to  any  prisoner,  or  ai>- 
plication  for  pardon,  final  discharge,  or  pa- 
role."   The  sentence  of  the  appellant  was 


to  the  penitentiary  "until  lawfully  released 
therefrom."  The  trial  court  was  without  the 
right  to  fix  a  definite  period,  and,  recogniiz- 
ing  this,  pronounced  that  to  which  the  au- 
tomatic application  of  the  Indeterminate 
sentence  law  gave  legal  force  as  a  Judgment. 

[3]  4.  In  his  argument  appellant's  counsel 
has  given  much  attention  to  the  purpose  of 
the  Indeterminate  sentence  law,  recognizing 
the  humane  Intent  which  was  back  of  Its 
enactment,  and  as  a  step  away  from  what 
he  broadly  terms  the  lex  tallonis  and  towards 
a  more  liberal  and  Christian  treatment  of 
those  who  have  committed  wrongs  against 
society.  While  we  do  not  disagree  with  his 
general  discussion  of  this  question,  which  ia 
supported  by  many  quotations  from  the  Bi- 
ble, and  particularly  the  New  Testament, 
we  cannot  give  to  them  the  application  he 
makes.  The  laws  of  organized  society,  which 
are  our  Constitution  and  statutes,  as  inter- 
preted by  Judicial  decisions,  must  neces- 
sarily be  accepted  as  the  sole  guide  of  the 
courts. 

While  it  is  the  purpose  In  these  days  of 
broader  views  of  the  duty  of  society  towards 
its  Individuals  to  remove  from  the  criminal 
law  the  vindictive  spirit,  so  far  as  such  may 
safely  be  done  without  impairing  the  rights 
of  the  people  as  a  whole  and  as  individuals, 
yet  such  purpose  is  not  of  such  strength  as 
to  give  to  the  courts  the  power  of  legislation. 
As  we  have  noted,  the  Legislature  has  in  sec- 
tion 6718al3  covered  all  cases  arising  under 
our  criminal  statute^  while  section  5718al8 
does  not  in  terms  bring  appellant's  case 
within  its  provisions.  The  following  section, 
however,  opens  the  way  for  a  consideration 
of  his  case  by  the  board  of  parole 

[4]  We  must  give  effect  to  the  statutes  as 
a  whole,  unless  there  is  such  repugnance  in 
the  various  provisions  as  to  compel  one  to 
yield  to  another;   but  such  does  not  appear 
in  the  present  law.    The  lower  court  under 
the  section  providing  for  sentence  following 
It  as  interpreted  by  this  court,  and  the  sen-       j 
tence  Imposed,  while  Indefinite,  is  not  such       < 
as  to  place  appellant  beyond  relief,  when  he       ! 
shall  be  entitled  to  It,  and  Is  In  accordance        | 
with  law.    May  we  also  quote  from  the  great 
authority  dted  by  appellant:   "But  we  know 
that  t}ie  law  is  good  if  a  man  use  it  law- 
fully."   "Knowing  this,  that  the  law  Is  not 
made  for  a  righteous  man,  but  for  the  law- 
less and  disobedient;"    "as  many  as   have 
sinned  against  the  law  shall  be  judged  by 
the  law;"   "For  the  way  of  the  transgressor 
is  hard." 

The  ruling  of  the  trial  court  was  correct, 
and  its  Judgment  is  affirmed. 

WEAVEB,  a  J^  and  DEEMBB  and  GAY- 
NOB,  JJ.,  concur. 
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STATE  LINE  DEMOCRAT  ▼.  KBOSAtJQUA 
INDEPENDENT. 

(Supreme  Coart  of  Iowa.    Oct  23,  1913.) 

1.  Costs  ({{  3,  197*)— Authoritt  to  Tax. 

Where  no  supersedeas  was  filed  in  the  dis- 
trict court  upon  appeal,  so  that  an  execution 
for  costs  would  lie,  the  district  court  had  ju- 
risdiction to  coDtrol  its  issuance,  and  hence  au- 
thority to  tax  costs  though  no  procedendo  was 
issued  by  the  Supreme  Court. 

[Eki.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  1,  4,  6,  752-765 ;   Dec.  Dig.  U  3,  197.*] 

2.  Costs  (i  4»)— Atjthobitt  to  Tax. 

Since  costs  were  not  taxable  at  common 
law,  they  cannot  be  taxed  in  absence  of  stat- 
ute, and  statutes  granting  such  authority  are 
strictly  construed,  and  authority  will  not  be 
implied. 

[Ed.  Note.— For  other  cases,  Costa,  Cent 
Uk.  it  2,  3,  100:   Dec.  Dig.  {  4.*] 

3.  Newsfapebs  (S  1*) — OmciAi.  Nbwsfafebs 
— Contests  fob  Appointment— Taxation 
OF  Costs. 

Code,  {  441,  directs  the  county  board  of 
supervisors  to  designate  the  official  county 
newspaper,  and  provides  for  a  contest  for  such 
designation  before  the  board  from  whose  de- 
termination an  appeal  is  granted  to  the  dis- 
trict court,  but  does  not  provide  for  the  taxa- 
tion of  costs.  Section  3853,  contained  in  the 
chapter  on  coats,  awards  costs  to  the  success- 
ful party,  and  section  3802  of  the  same  chapter 
requires  the  clerk  to  tax  in  favor  of  the  party 
recovering  costs  the  allowance  of  his  witnesses. 
Section  4564  in  the  chapter  on  justices  of  the 
peace  requires  appellant  to  pay  costs  of  appeal 
unless  he  obtains  a  more  favorable  judgment 
and  section  4661  provides  that  witnesses  in 
any  court  of  record,  except  police  courts,  shall 
receive  a  certain  amount  for  attendance,  and 
witnesses  before  a  justice  of  the  peace,  a  cer- 
tain amount,  and  section  3660  relates  to  ap- 
peals from  justices'  courts,  and  other  appeals 
contemplated  in  the  section,  while  section  4669 
gives  any  board  authorized  to  hear  evidence 
authority  to  subpoena  witnesses  and  compel 
them  to  testify.  Beld,  that  the  statutes  did 
not  antborize  the  taxation  of  costs  in  a  pro- 
ceeding before  the  board  of  supervisors  to  con- 
test the  designatioii  of  the  offl<dal  county  news- 
paper. 

[Ed.  Note.— For  other  cases,  see  Newspapers, 
Cent  Dig.  U  1-18;  Dec  Dig.  S  l.»] 

Appeal  from  District  Court,  Van  Buren 
County;   F.  M.  Hunter, 'Judge. 

This  appeal  involves  nothing  but  a  question 
of  costs.  The  controversy  was  over  an  award 
of  tbe  county  printing,  resulting  in  a  finding 
in  the  district  court  that  defendant  was  en- 
titled thereto  and  taxing  the  costs  of  the  con- 
test before  the  board  of  supervisors  and  in 
the  district  court  to  plaintiff.  Thereafter 
plalntUT  filed  a  motion  to  retax  the  costs, 
which  motion  was  sustained,  and  defendant 
appeals.    Order  affirmed. 

Walker  &  McBeth,  of  Keosauqua,  for  ap- 
pellant W.  A.  Work,  of  Ottumwa,  and  S.  B. 
Irlsta,  of  Keosauqua,  for  appellee. 

DEEMER,  J.  The  statutes  of  the  state 
direct  that  the  board  of  supervisors  shall 
select  the  official  newspapers  of  the  county, 
and  provide  for  a  contest  before  the  board  if 


more  papers  apply  than  may  properly  be  des- 
ignated. Code,  I  441.  The  defeated  party 
may  appeal  to  the  district  court  from  the 
finding  of  the  board,  and  a  hearing  may  be 
had  In  that  court  In  this  case  there  was  a 
contest  between  plaintlfl  and  defendant,  be- 
fore the  board  of  supervisors  of  Van  Buren 
county,  resulting  in  the  selection  of  defend- 
ant as  one 'of  the  papers.  Witnesses  were 
subpoenaed  tor  this  bearing,  and  both  the 
witnesses'  fees  and  officers'  fees  were  taxed, 
either  by  the  board  of  supervisors  or  the 
county  auditor,  against  the  plaintiff.  Plain- 
tiff appealed  to  the  district  court  from  this 
award,  and  the  auditor  in  certifying  a  tran- 
script of  the  record  before  the  board  also  certi- 
fied a  bill  of  costs  amounting  to  something 
more  than  $50.  Upon  trial  In  the  district 
court,  the  award  of  the  board  was  afilrmed 
and  the  costs,  both  of  the  district  court  and 
those  made  before  the  board,  were  taxed  to 
plaintiff.  The  case  was  appealed  to  this 
court,  but  was  affirmed  on  motion.  There- 
after plaintlfl  filed  a  motion  in  the  district 
court  to  retax  the  costs  made  before  the 
board,  and  Its  motion  waa  sustained.  De- 
fendant's appeal  Is  from  this  order.  The 
statute  with  reference  to  such  contests  as 
this  makes  no  express  provisions  for  the  sub- 
pcenalng  of  witnesses  or  for  the  taxation  of 
costs,  although  it  does  provide  that  witnesses 
may  be  heard  before  the  board  on  such  con- 
tests, and  that  appeal  may  be  taken  to  the 
district  court  "as  In  ordinary  actioiw."  It  Is 
contended,  however,  that  In  other  sections  of 
the  Code,  either  expressly  or  by  necessary 
implication,  there  Is  authority  for  the  taxa- 
tion of  costs  by  the  board  in  these  contests, 
and  that  on  appeal  these  costs  should  follow 
the  case  and  abide  the  result  of  the  case  on 
appeal.  Reliance  Is  placed  on  sections  3853, 
4548,  4652,  3660,  3862,  and  4656  of  the  Code. 
We  shall  refer  to  these  presently. 

It  is  clear  that  the  statute  authorizing  the 
contest  makes  no  provisions  for  costs,  and 
there  Is  no  authority  therein  for  taxing  costs 
to  any  one.  As  a  matter  of  fact,  the  board  In 
this  case  made  no  order  as  to  the  costs,  and 
no  finding  as  to  the  amount  or  correctness  of 
the  fee  bill  which  the  auditor  certified  to  the 
district  court,  Emd  it  further  appears  that  on 
the  trial  In  the  district  court  no  finding  was 
made  as  to  the  costs,  and  no  order  with  refer- 
ence thereto,  except  the  general  one,   that 

plaintlfl  pay  the  costs  amounting  to  

dollars,,  and  that  judgment  go  against  the 
sureties  on  his  appeal  bond.  The  clerk  of  the 
district  court,  in  making  up  the  judgment 
entry,  taxed  the  costs,  not  only  of  the  district 
court,  but  also  those  certified  to  the  district 
court  by  the  county  auditor,  and  entered  the 
same  In  the  judgment  After  affirmance  here 
on  appeal,  an  execution  Issued  on  this  judg- 
ment, and  within  a  few  days  thereafter  plain- 
tiff filed  his  motion  to  retax  the  costs  made 
before  the  board,  with  the  result  herelnbe- 
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fore  Indicated.  It  will  be  noted  that  tbe 
board  of  supervisors  made  no  finding  as  to 
the  properly  taxable  costs,  and  rendered  no 
Judgment  against  any  one  therefor;  that  in 
the  Jadgment  entered  by  the  district  court 
there  was  no  finding  by  the  district  court  as 
to  the  amount  of  costs  which  plaintiff  should 
pay,  and  that  the  clerk  of  the  district  court 
made  the  taxation  thereof  himself,  so  that  It 
Is  entirely  clear  that  a  motion  to  retax  wlU 
lie,  and  the  matter  is  not  foreclosed  by  any 
order  hitherto  entered. 

Again,  while  an  appeal  was  takok  to  this 
court  and  tbe  Judgment  was  affirmed,  no 
question  arose  here  on  that  appeal,  regarding 
the  costs.  The  appeal  did  not  InTolve  the 
matter  of  costs,  and  no  decision  was  made 
thereon.  It  Is  said,  however,  that  no  pro- 
cedendo was  ever  issued  from  this  court,  and 
the  clerk  of  the  court  below  had  no  authori- 
ty to  issue  an  execution,  and  that  the  district 
court  had  no  jurisdiction  to  make  any  order 
with  reference  to  costs ;  the  case  being  in  mid- 
air until  the  procedendo  was  filed  in  the  dis- 
trict court  This  latter  claim  might,  perhaps, 
have  some  weight  but  for  the  fact  that  if  the 
case  was  not  in  the  district  court,  no  execu- 
tion should  have  been  Issued  at  all,  and  it 
should  be  recalled.  Defendant  must  take  one 
'  horn  or  the  other  of  this  dilemma. 

[1]  It  does  not  appear  whether  any  super- 
sedeas was  filed  in  the  district  court  upon 
appeal  here,  and  If  none  was  issued,  It  would 
seem  that  an  execution  for  the  costs  would 
lie,  and  If  this  be  true,  then  the  district  court 
had  Juridlctlon  to  control  the  Issuance  there- 
of, and  we  think  authority  to  pass  upon  tbe 
question  of  the  taxation  of  costs,  subject,  of 
course,  to  a  further  appeal,  as  was  done  In 
this  case. 

[2]  As  costs  were  not  taxable  at  common 
law,  it  is  fundamental  that  they  cannot  now 
be  taxed  In  the  absence  of  a  statute  providing 
therefor,  and  as  a  rule,  statutes  granting  the 
power  are  strictly  construed,  and  Implied  au- 
thority to  tax  Is  not  generally  recognized. 
Jones  v.  School  Board,  140  Iowa,  179,  118  N. 
W.  265;  Branson  v.  Branson,  84  Neb.  288, 121 
N.  W.  109;  Engholm  v.  Ekrem,  18  N.  D.  185, 
119  N.  W.  35 ;  Forbes  v.  Ballroad  Company, 
160  Iowa,  177, 129  N.  W.  810,  Ann.  Cas.  1912D, 
311 ;  6  Standard  Bbcy.  of  Procedure,  793, 
795,  and  numerous  cases  cited.  There  being 
no  statute,  each  pays  his  own  costs  and  ex- 
penses. 

[3]  Starting  with  the  fact  that  the  statute 
creates  a  special  tribunal,  provides  rules  for 
the  procedure,  and  fails  to  authorize  the 
taxation  of  cpsts,  we  have  to  inquire  whether 
they  are  made  taxable  by  any  other  provision 
of  the  law.  Section  3853  provides  that  costs 
shall  be  recovered  by  the  successful  against 
the  losing  party ;  but  this  manifestly,  by  rea- 
son of  the  context  and  the  place  in  which  it 
is  found  in  the  Code,  does  not  have  reference 
to  special  quasi  judicial  proceedings  before 


an  officer  or  tribunal  not  ordinarily  exercis- 
ing judicial  powers,  unless  the  statute  ex- 
pressly authorizes  the  taxation  of  costs. 
This  section  of  the  Code  manifestly  means 
that  costs  which  are  authorized  to  be  taxed 
may  be  recovered  by  the  successful  party. 
This  is  made  manifest  by  section  3862  of  the 
Code,  ui>on  which  appellant  also  relies,  which 
says  "the  clerk  shall  tax,  etc.  In  favor  of  tbe 
party,  recovering  costs  tbe  allowance  of  bis 
witnesses,"  etc.  This  has  no  reference  to  the 
board  of  supervisors  or  county  auditor.  Sec- 
tions 4547  et  seq.  have  reference  to  appeals 
from  justices'  court,  and  they  make  no  men- 
tion of  costs.  Thlis  provision  is  found  In 
section  4564,  and  that  applies  only  where  ap- 
pellant obtains  more  favorable  judgment  than 
that  from  which  he  appeals.  Sections  4484, 
4597,  and  4661,  specifically  authorize  the  tax- 
ation of  costs  and  witness  fees  In  justices' 
court,  and  the  last-cited  statute,  by  fair 
Implication,  negatives  the  thought  that  wit- 
ness fees  may  be  taxed  by  tbe  board  of  super- 
visors in  such  contests  as  these.  Section 
3660,  also  relied  upon,  gives  no  authority 
whatever  to  tax  costs.  Section  4669  gives  the 
board  authority  to  issue  subpoenas  for  wit- 
nesses, but  it  makes  no  provision  as  to  costs. 
These  are  all  the  sections  relied  upon,  and 
we  find  no  authority  thersln  for  the  taxing 
of  witness  fees  or  costs.  That  the  Legis- 
lature has  recognized  the  general  rule  hereto- 
fore announced  for  the  taxation  of  costs  is  ap- 
parent from  the  many  sections  of  the  Code 
expressly  authorizing  the  taxation  of  fees 
and  costs  In  these  special  proceedings  before 
specially  created  tribunals.  See  sections 
21,  22,  530,  542,  1210,  1228,  1234,  2196,  2309, 
2S16,  2821,  9042,  4084,  and  perhaps  other  sec- 
tions not  necessary  to  be  noticed.  ESach  party 
must  therefore  pay  his  own  costs,  or  those 
for  which  he  was  responsible  in  the  contest 
before  tbe  board,  and  this  follows  without 
any  order  of  the  board. 

As  the  board  taxed  no  fees  or  costs,  and 
as  the  clerk  of  the  district  court  had  no 
authority  to  include  them  In  the  taxation 
after  judgment  in  the'  district  court,  the  mo- 
tion to  retax  was  properly  sustained. 

Tho  order  on  the  motion  la  therefore  af- 
firmed. 

WEAVER,  C.  J.,  and  GAYNOE  and  WITH- 
BOW,  JJ.,  concurring. 


JOHNSTON  V.  LINDER  et  aL 
(Supreme  Court  of  Iowa.     Oct  23,  1913.) 

1.  Deeds  (§  207*)— SumciENCT  of  Eviderck 

— Genuinxnesb  of  Signature. 

In  a  suit  for  partition,  evidence  held  suf- 
ficient to  show  that  a  deed  under  which  the 
defendants  claimed  title  to  the  land  adversely  to 
the  plaintiff  was  executed  by  the  grantor  there- 
of prior  to  his  death  and  that  nis  aignatuie 
thereto  was  not  forgery. 

[Ed.  Note.— For  other  cases,  see  Deedai  Cent 
Dig.  it  614-624;  Dec.  Dig.  g  207.*] 
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2.  AOKKOWLKDGMERT    ({    62*)   —    BTJBDEN    OT 
PSOOI'. 

To  impeach  a  deed  which  purports  to  have 
been  acknowledged  on  the  day  of  its  execution 
before  a  notary  public,  tiie  testimqny  must  be 
-clear,  satisfactory,  and  convincing  tnat  the  cer- 
tificate of  acknowledgment  is  untrue  and  fraud- 
ulent and  must  amount  to  more  than  a  pre- 
ponderance In  the  balancing  of  probabilities. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  {{  345-347;   Dec.  Dig.  |  62.*] 

3.  Appbai,  and  Esbob  (|  1010*)  —  Findihob 
OF  Fact— Tbial  bt  Coubt— Weight. 

Where  there  is  a  great  deal  of  conflicting 
testimony  from  many  witnesses  regarding  the 
genuineness  of  the  signature  to  a  deed,  the 
finding  of  the  trial  court,  who  bad  the  wit- 
nesses before  lilm,  will  have  much  weight 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §i  3979-3982,  4(«4;  Dec 
Dig.  S  1010.*] 

A  EviDERCE  (I  277*)— Deolabatioks  bt  D»- 

CEDENT— Claim  of  Title. 

In  a  suit  for  partition,  where  the  defend- 
ants claimed  under  a  deed,  reserving  a  life  es- 
tate to  the  grantor,  from  their  stepfather  un- 
der whose  will  plaintiff  claimed,  declarations 
made  by  the  stepfather  after  the  date  of  the 
deed  in  which  he  claimed  the  land  and  stated 
that  his  controversy  with  his  wife  was  over  her 
desire  that  be  convey  the  land  to  her  children 
were  incompetent,  since  they  were  not  made 
as  explanatory  of  his  then  possession  and  were 
in  disparagement  of  what  purports  to  be  a 
prior  deed  made  by  him. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |  1136;   Dec.  Dig.  |  277.*] 

5.  EvioENCB   ({  573*)— Handwbitiro— TlSTI- 

MONT  OF  EXPEBTB. 

Testimony  from  experts  as  to  the  genuine- 
ness of  a  signature  to  a  deed,  and  comparisons 
made  by  the  court  or  jury,  is  evidence  of  the 
most  unsatisfactory  character,  to  which  the  law 
attaches  but  little  weight, 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  2309;   Dec.  Dig.  {  573.*] 

Appeal  from  District  Court,  Jefferson 
County;  C  W.  Vermillion,  Judge. 

Andrew  Johnston,  now  deceased,  a  devisee 
under  the  will  of  John  linder,  deceased, 
brought  this  action  to  partition  a  certain 
tract  of  land,  containing  498  acres,  which  It 
is  claimed  was  owned  by  Linder  at  the  time 
of  bis  death,  making  Harriet  C.  Linder  sur- 
viving widow  and  certain  other  parties,  who 
claimed  some  interest  In  the  land,  parties  de- 
fendant The  defendants  averred  that  they 
owned  the  real  estate  in  controversy  at  the 
time  of  the  death  of  Linder  and  that  plain- 
tiff never  had  any  interest  therein.  They  set 
out  in  their  answer  what  purports  to  be  a 
deed  from  John  Linder  and  his  wife,  Har- 
riet 0.  Linder,  to  defendants,  other  than  Har- 
riet, for  the  entire  property,  subject  only  to  a 
life  estate  in  the  grantors  named.  The 
grantees  are  the  children  and  grandchildren 
of  Harriet  C.  Linder  but  were  not  related 
save  by  marriage  to  John.  Plaintiffs  in  re- 
ply d^ed  the  execution  or  delivery  of  the 
deed,  alleged  that  It  was  a  forgery,  and  de- 
nied the  genuineness  of  the  signature  of 
John  C.  Linder.  On  these  issues  the  case 
was  tried  to  the  court,  resulting  in  a  decree 
dismissing  plaintiff's  petition,  and  he  or  his 


widow  and  heirs,  who  have  been  substituted, 
appeal.    Affirmed. 

Leggett  &  McKemey,  of  Falrfleld,  for  ap- 
pellants. McNett  &  McNett  and  Chester  W. 
Wtaltmore,  all  of  Ottumwa,  for  appellees. 

DEEMER,  J.  [1]  The  sole  issue  In  the 
case  is  one  of  fact,  and  that  is:  Was  the 
deed  In  question  executed  and  delivered  by 
John  Linder  before  his  death?  On  Its  face 
the  deed  purports  to  have  been  executed  on 
the  29th  day  of  May,  1903,  and  to  have  been 
acknowledged  on  the  same  day,  before  Ed- 
ward R.  Best,  as  notary  public  in  and  for 
Jefferson  County,  Iowa.  It  was  not  filed  for 
record,  however,  untU  May  3,  1910,  which 
was  some  days  after  the  death  of  John  Un- 
der; he  having  departed  this  life  on  April 
21, 1010,  apparently  seised  of  a  /ee-slmple  es- 
tate in  the  lands. 

On  the  20th  day  of  April,  1910,  deceased 
Linder  made  a  will  whereby  he  devised  all 
his  estate,  both  real  and  personal,  subject  to 
the  share  that  bis  widow  was  by  law  enti- 
tled to,  to  Andrew  Johnston,  the  plaintiff 
herein,  and  In  the  event  of  his  death  to  bis 
heirs.  This  will  was  duly  admitted  to  pro- 
bate and  thereunder  plaintiff  claims  title  to 
all,  save  the  widow's  one-third  of  the  land, 
now  In  controversy.  The  case  has  bad  a 
rather  remarkable  history  and  the  record  Is 
very  voluminous,  and,  although  but  a  single 
ultimate  question  of  fact  Is  involved,  there 
are  many  side  lights  of  more  or  less  Im- 
portance which  are  unusual  in  character  and 
difficult  of  satisfactory  explanation.  These 
things  wlU  appear  as  we  proceed. 

John  Linder  was  the  sixth  husband  of 
Harriet  C.  and  at  the  time  of  bis  death  bad 
been  married  about  nine  years,  although  then 
living  apart  from  bis  wife.  He  had  no  chil- 
dren; but  his  wife  Bad  three,  the  result  of 
her  first  marriage  to  a  man  by  the  name  of 
King.  These  children,  or  their  successors, 
are  defendants  in  this  case.  Harriet  C.  Lin- 
der acquired  title  to  400  acres  of  land  In 
controversy  through  her  third  husband.  Free- 
man Wright  Before  her  marriage  to  Linder, 
she  bad  become  much  insolvent,  and  about 
two  years  before  her  sixth  venture  on  the 
matrimonial  seas  she  conveyed  437  acres  of 
the  land  to  E.  A.  Howard  and  J.  E.  Roth, 
who  assumed  and  were  to  pay  off  all  ber 
liabilities,  and  who  leased  the  land  to  Mrs. 
Linder  at  a  yearly  rental  of  fl,000,  agreeing 
to  reconvey,  upon  payment  of  $22,000,  with- 
in two  years  from  the  date  of  the  convey- 
ance. Mrs.  Linder  did  not  make  this  pay- 
ment and  the  matter  ran  along  uutll  Janu- 
ary of  the  year  1901,  when,  having  foimd  a 
purchaser  for  the  land,  they  served  notice  up- 
on Mrs.  Linder,  then  known  as  Mrs.  Duncan, 
of  their  Intention  to  forfeit  the  contract 
This  notice  was  served  February  6,  1901. 

John  Linder  was  a  farmer,  then  residing  In 
Illinois,  and  about  February  10th  of  the  same 
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year,  pursuant  to  some  correspondence  be- 
tween him  and  Mrs.  Duncan  with  reference 
to  ber  farm  and  also  to  a  proposed  marriage, 
appeared  upon  the  scene,  and  February  20th 
of  the  year  1901  he  (Idnder)  redeemed  the 
land  from  Howard  and  Roth,  paying  tbem 
the  sum  of  $22,000.  Tbls  was  done  In  the 
name  of  or  with  the  consent  of  a  Mrs.  Rud- 
dle, to  whom  Mrs.  Duncan  had  assigned  her 
right  of  redemption.  Upon  redemption  being 
made,  Howard  and  Roth  conveyed  the  land  to 
John  Llnder.  On  February  27th  Llnder  and 
Mrs.  Duncan  were  married  and  they  Imme- 
diately took  up  their  residence  upon  the 
farm.  From  the  beginning  they  had  a  stormy 
time  of  It,  and  In  April  of  the  year  1908  Mrs. 
Llnder  left  her  husband  and  began  an  action 
for  dlTorce,  "  *  •  •  alleging  that  the  right- 
ful ownershlii  of  the  farm  had  really  been  In 
her  all  the  time,  and  that  he  had  agreed  to 
convey  It  to  her  and  her  children  at  his 
death  but  had  failed  and  refused  to  do  so. 
She  caused  a  writ  of  attachment  to  be  Issued 
against  his  property  and  levied  on  the  land. 
She  procured  an  order  for  temporary  alimony 
tor  $700  on  the  ground  of  his  ownership  In 
the  land  and  his  consequent  ability  to-  pay 
it,  and  this  amount  was  actually  paid  to  the 
clerk  by  the  husband.  In  December,  1908, 
the  divorce  case  was  tried  and  resulted  in 
a  dismissal  of  the  charges  and  countercharg- 
es, the  costs,  including  $900  attorneys'  fees 
being  taxed  against  the  husband;  and  he 
was  ordered  to  pay  bis  wife  $40  per  month 
for  separate  maintenance.  These  amounts 
she  had  the  court  make  a  special  lien  on  the 
lands  In  question.  An  appeal  was  taken  by 
the  husband,  and,  while  the  appeal  was  still 
pending,  he  met  with  an  accident  which  end- 
ed his  Ufe  April  21,  1910.  From  the  time 
she  began  the  action  for  divorce  in  April, 
1908,  down  to  the  time  of  his  death,  the  wife 
had  lived  apart  from  her  husband.  About 
one  week  after  his  death,  she  took  possession 
of  the  farm  and  produced  the  deed  which  is 
in  controversy  in  this  case.  It  purports  to 
have  been  executed  May  29,  1903,  which  was 
about  two  years  after  their  marriage  and 
more  than  five  years  before  their  separation. 
The  divorce  case  bad  been  bitterly  contested 
in  the  district  court;  the  trial  occupying  12 
days  in  which  every  possible  claim  and  coun- 
terclaim as  to  the  ownership  of  the  land  had 
been  fought  over.  The  wife  contended  that 
Mr.  Llnder  promised  before  he  married  her 
that  the  farm  should  go  to  ber  children  at 
his  death  and  that  he  had  agreed  to  sign  a 
paper  which  she  said  she  had  prepared  to 
that  effect,  but  that  be  had  put  her  off  until 
after  they  were  married  and  then  he  abso- 
lutefy  refused  to  sign  It  Her  son,  D.  H. 
King,  her  daughter,  Nancy  Ruddle,  and  oth- 
ers testified  to  the  same  effect  Mr.  Llnder 
denied  the  entire  transaction,  said  be  had 
never  made  any  such  promises  and  that  he 
had  never  seen  the  paper  she  produced  until 
it  was  brought  into  court,  tbat  be  paid  full 


value  for  the  farm  and  $2,000  more  than  it 
was  actually  worth,  and  had  never  agreed 
to  pay  anything  to  bis  wife's  children  or  tbat 
the  farm  weuld  go  to  them.    »    •    •  " 

Upon  taking  his  appeal  from  the  decree  in 
the  divorce  case,  Llnder  applied  to  an  agent 
of  a  surety  company  for  a  supersedeas  bond 
and,  in  answers  to  questions  as  to  his  prop- 
erty, stated  that  he  was  the  owner  of  the 
498  acres  of  land  in  controversy,  and  upon 
the  strength  of  his  representations  the  surety 
company  ligned  his  bond,  wlilcb  it  lias  since 
been  compelled  to  pay. 

The  deed,  under  which  defendants  claim, 
was  not  filed  for  record  until  after  the  death 
of  John  Llnder,  Witnesses,  expert  and  non- 
expert, were  examined  on  the  part  of  each 
of  the  parties  to  the  case,  and  the  trial  court 
limited  the  number  of  experts,  which  each 
might  use,  to  six.  Plaintiff  used  his  full 
quota,  but  defendants  used  four  only.  In 
addition  thereto,  a  large  number  of  genuine 
signatures,  made  by  John  Llnder  at  various 
times  from  the  year  1901  down  to  the  time 
of  trial,  were  offered  In  evidence  for  com- 
parison with  the  ones  in  diq>ute.  Of  tbe 
four  experts  used  by  the  defendants,  but  one 
had  even  seen  Llnder  write  his  name,  and 
they  gave  their  opinions  from  comparisons 
of  the  genuine  with  the  disputed  ones.  Of 
plaintiffs'  witnesses,  three  were  well  ac- 
quainted with  Llnder's  signature  and  spoke 
of  their  own  knowledge  and  belief.  Six  gave 
their  opinions  from  comparisons,  and  one 
was  a  skilled  expert,  Marshall  D.  EwelL 
Each  and  all  of  these  testified  that  the  dis- 
puted signatures  were  forgeries.  If  tUs 
were  all,  there  could  not  be  much  question 
of  plaintiffs'  having  made  out  a  cas& 

[2]  Aside  from  this  is  the  tact  that  the 
deed  in  question  purports  to  have  been  ac- 
knowledged by  a  notary  public  on  the  day 
It  bear^  date,  and  this  notary  was  a  vrltness 
for  the  defendants.  'I'he  law  Is  well  settled 
that,  to  impeach  such  a  deed,  the  testimony 
must  be  clear,  satisfactory,  and  convinctng. 
It  should  amount  to  more  tban  a  preponder- 
ance in  the  balancing  of  probabilities  and 
should  by  its  completeness  and  reliable  char- 
acter, fully  and  clearly  satisfy  tbe  court  that 
the  certificate  is  untrue  and  trauduluit 
Ford  V.  Ford,  27  App.  D.  C.  401,  6  L.  R.  A. 
(N.  S.)  442,  and  note;  N.  W.  Life  Ins.  Co. 
V.  Nelson,  103  U.  S.  544,  28  L.  Ed.  438 ;  Grit- 
ten  V.  Dlckerson,  202  IlL  372,  66  N.  E.  1090; 
Blakesburg  v.  Burton,  137  N.  W.  916.  In  ad- 
dition to  this,  something  like  nine  witnesses 
testified  more  or  less  directly  to  the  making 
and  delivery  of  the  deed  and  of  this  number 
two,  one  the  notary  and  another  a  neighbor, 
were  disinterested,  save  perhaps  as  tbe  notary 
was  trying  to  establish  a  signature  which 
purporte  to  be  bis,  upon  a  paper  which  Is 
Impressed  with  his  seal.  The  other  witnesses 
were,  however,  more  or  less  interested.  John 
Llnder  is  dead,  and  of  course  his  mouth  was 
dosed,  but  some  support  la  claimed  from 
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declarations  made  by  him  regarding  his  fail- 
ure to  deed  the  land  to  Mrs.  Llnder's  rela- 
tives. Were  It  not  for  this  direct  and  posl- 
Oye  testimony,  we  should  have  more  trouble 
with  the  case  than  if  it  rested  upon  opinion 
testimony  alone,  and  with  it  the  case  Is  by 
no  means  clear.  Indeed,  we  have  rarely  had 
a  case  which  has  given  us  more  trouble  on 
the  facts,  and  our  conclusion  has  not  been 
arrived  at.  without  great  hesitation  and  fear 
that  we  pcrhaiis  have  been  misled  by  the 
great  array  of  testimony  in  support  of  the 
deed. 

[3]  In  such  cases,  where  the  witnesses 
were  before  the  trial  court,  we  must  of  neces- 
sity place  some  value  upon  its  finding  and 
this,  in  case  of  doubt,  may  properly  have 
weight.  Schurz  v.  Schurz,  153  Iowa,  187,  128 
N.  W.  944,  133  N.  W.  683;  Klrkpatrlck  v. 
Greenland,  147  Iowa,  37,  125  N.  W.  813;  Kent 
V.  La  Ene,  136  Iowa,  113,  113  N.  W.  547,  and 
cases  cited. 

It  Is  useless  to  attempt  a  close  analysis  of 
the  testimony  for,  as  already  observed,  the 
record  is  very  lengthy  and  anything  like  a 
fair  statement  of  the  many  points  relied 
ui)on  in  confirmation  of  the  disputed  signa- 
ture and  of  the  matters  which,  it  is  claimed, 
tend  to  prove  that  It  is  a  forgery  would  re- 
quire many  pages  of  printed  matter,  and 
even  then  the  parties  would  not  perhaps  be 
convinced  of  the  correctness  of  our  conclu- 
sion, feeling  that  some  matters  had  been 
overlooked.  Moreover,  such  an  opinion  would 
be  of  no  benefit  to  any  one  except  to  demon- 
strate, perhaps,  a  thorough  consideration  of 
the  case.  This,  however,  may  be  assumed 
from  the  fact  that  we  have  held  It  over  sev- 
eral periods  and  have  given  it  most  painstak- 
ing consideration. 

Mrs.  Llnder  acquired  the  title  to  the  bulk 
of  the  land  from  one  of  her  husbands,  Free- 
man Wright.  It  came  pursuant  to  a  daimed 
antenuptial  settlement  made  between  them 
and  as  the  result  of  a  controversy  with  the 
Wright  heirs,  which  resulted  in  Mrs.  Llnder 
paying,  to  these  heirs,  a  certain  sum  of 
money.  When  John  Llnder  heard  of  his  op- 
portunity for  marriage,  he,  under  an  assum- 
ed name,  made  rather  diligent  inquiry  re- 
garding the  then  Mrs.  Duncan's  property, 
the  number  of  her  children,  and  was  Inform- 
ed that  these  children  bad  or  claimed  some 
Interest  in  the  land.  It  is  shown  that  she 
(Mrs.  Duncan)  had  previous  to  that  time 
recognized  that  she  was  Indebted  to  them  in 
considerable  sums  and  claims  that  she  put 
Bome  of  their  money  Into  the  lands..  It  is 
also  claimed  that  John  Llnder  agreed  to  an 
antenuptial  settlement  before  his  marriage, 
and  such  a  paper  is  produced,  signed  by  Har- 
riet C.  Linder  alone,  In  which  it  was  agreed 
be  was  to  take  title  to  the  land  in  bis  name 
and  when  married  that  the  property  was  to 
belong  to  his  wife  and  at  her  death  was  to 
go  to  her  children  and  their  heirs.  Provl- 
Bion  was  also  made  with  reference  to  the  re- 


payment to  these  children  of  $9,000  in  notes 
claimed  to  have  been  held  by  them.  John 
Linder  invested  but  $5,000  in  the  land,  and, 
while  he  made  a  mortgagee  thereon  to  secure 
the  balance  of  the  purchase  price  or  of  the 
amount  to  redeem  from  Roth  and  Howard, 
he  had  the  use  of  the  farm  untU  bis  death 
and  never  paid  anything  else  save  to  reduce 
the  incumbrance  to  the  extent  of  $1,000. 
About  two  years  after  the  marriage  Mra 
Llnder  went  to  her  attorneys,  doubtless  about 
this  antenuptial  contract  and  also  with  ref- 
erence to  a  deed,  and  at  her  request  these 
attorneys,  some  time  in  April  of  the  year 
1903,  drafted  the  deed  for  the  property 
which  is  the  subject  of  dispute  and  on  May 
1st  sent  the  same,  with  some  other  deeds 
and  two  copies  of  a  contract  between  the 
parties,  to  Mrs.  Ldnder  by  express.  This 
deed  purports  to  have  been  signed  on  May 
29,  1903,  and  the  marriage  contract,  which 
Mrs.  Llnder  says  was  to  be  made  before  the 
marriage  was  consunmiated,  also  bears  what 
purports  to  be  the  signature  of  John  ldnder 
in  addition  to  that  of  Ids  wife.  Many  wit- 
nesses (of  whom  some  were  incompetent  un- 
der section  4604  of  the  Code),  Including  the 
notary  public,  testified  with  great  posltive- 
ness  and  directness  to  the  actual  signing  by 
John  Llnder  of  both  the  antenuptial  contract 
and  the  deed.  They  tell  us  that  it  was  on  a 
birthday  occasion,  and  the  time  is  also  Iden- 
tifled  by  a  disinterested  witness,  who  fixed 
the  date  with  reference  to  a  receipt  held  by 
him ;  and,  unless  these  witnesses  are  held  to 
be  deliberate  perjurers  and  some  of  them 
forgers,  the  deed  must  t>e  sustained. 

One  trouble  with  plaintiff's  case  is  that 
he  has  to  prove  too  many  forgeries  in  order 
to  discredit  the  showing  made  for  the  defend- 
anta  Home  of  the  witnesses,  as  we  have 
already  said,  were  Incompetent  because  of 
interest,  under  section  4604  of  the  Code;  but 
their  testimony  was  corroborative  of  other 
testimony  from  entirely  competent  and  dis- 
interested witnesses.  The  deed  seems  to 
have  been  turned  over  to  a  Dr.  King,  one  of 
the  defendants  In  the  case,  and  that  in  some 
way  it  got  mixed  up  with  his  father-in-law's 
papers,  which  had  been  left  with  him  for 
safe-keeping,  and  was  only  discovered  by 
much  searching  after  the  death  of  John  Lind- 
er. This  testimony  shows  that  practically 
all  of  the  grantees  had  knowledge  of  the  deed 
at  the  time  it  was  made,  and  out  of  this  fact 
grow  many  suspicious  circumstances  relied 
upon  by  the  appellants.  One  is  that  the  deed 
was  not  immediately  recorded  and  was  not 
filed  for  record  until  after  the  death  of  the 
grantor,  John  Linder.  No  explanation  is 
made  of  this  failure  to  record  save  that  with- 
in a  year  or  more  after  its  making  the  deed 
seems  to  have  been  lost  or  mislaid,  as  al- 
ready indicated.  Trouble  almost  immediate- 
ly arose  between  this  man  John  Llnder  and 
his  many  times  wedded  wife,  which  resulted 
in  a  divorce  suit  brought  by  berin-tiiemoiit^ 
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of  April,  1908.  As  much  reliance  la  placed 
upon  this,  we  here  copy  a  part  of  the  peti- 
tion filed  In  that  case: 

"(4)  That,  at  or  about  the  time  of  her 
marriage  to  defendant,  plaintiff  was  the 
owner  of  447  acres  of  farm  land  lying  In 
sections  Nos.  10  and  30  In  Locust  Orove 
township,  of  said  Jefferson  county,  Iowa, 
adjoining  the  town  of  Batarla  and  extending 
some  two  miles  north,  Including  improve- 
ments in  the  way  of  house,  bams,  and  out- 
buildings erected  on  said  f^rm  by  plaintiff 
at  an  expense  of  some  $5,300,  the  value  of 
said  farm  being  $55,875,  or  $125  per  acre, 
or  thereabouts,  subject  to  Indebtedness  at 
that  of  about  $22,000,  making  her  net  assets 
in  said  farm  some  $30,175,  aside  from  which 
she  had  on  said  farm  at  that  time  live  stock 
and  personal  property  of  the  value  of  $3,000, 
making  her  total  net  worth  more  than 
$42,000. 

"(5)  That  all  of  said  property,  aggregating 
in  value  said  $42,000  and  more,  said  defend- 
ant has  wrongfully  appropriated  and  convert- 
ed to  his  ovm  use  and  benefit  and  wrongfully 
claims  the  title  to  same  and  denies  the  title 
and  ownership  of  plalntlfl  therein. 

"(6)  That  said  defendant  has  Invested  some 
$5,000  in  said  farm  by  reducing  the  indebted- 
ness thereon  and  some  $250  in  the  personal 
property  thereon  which  was  increased  in 
value  some  $5,800. 

"(7)  Defendant  owns  some  61  acres  of 
land,  aside  from  said  farm,  and  which  farm 
so  owned  by  him,  and  which  is  situated  in 
said  Jefferson  county,  is  worth  about  $5,100 
and  is  subject  to  an  Indebtedness  of  $1,000." 

The  prayer  of  the  petition  was  that  "upon 
final  hearing  of  this  cause  she  be  granted  an 
absolute  divorce  from  defendant;  that  she 
be  restored  to  her  rights  in  the  447-acre 
farm  aforesaid,  together  with  the  personal 
property  thereon  Justly  belonging  to  her,  or 
Its  equivalent,  free  from  any  and  all  right, 
title,  and  claim  of  defendant;  or  in  lieu 
thereof  that  she  be  granted  permanent  ali- 
mony In  the  sum  of  $25,000  and  for  such 
other  and  further  relief,  both  general  and 
special,  as'  to  equity  may  seem  meet,  to- 
gether with  Judgment  for  costs  of  this  ac- 
tion." 

Various  motions  were  made  for  temporary 
alimony  and  support  fund,  which  were  sup- 
ported by  affidavits  made  by  some  of  the 
defendants  in  the  present  case,  and  to  which 
John  Llnder  filed  counter  affidavits,  and  it 
may  here  be  said  that  some  of  the  affidavits 
were  contradictory  in  effect.  If  not  in  terms, 
with  the  testimony  given  by  the  affiants  on 
this  trial.  John  Llnder  answered  and  among 
other  things  pleaded  the  following: 

"(4)  As  to  the  property  interests  of  the 
plaintiff  at  the  time  of  their  marriage,  de- 
fendant states  that  said  plaintiff  owned  only 
some  old  household  goods  of  little  value  and 
perhaps  an  equity  in  two  or  three  houses  and 
lots  in  Batavia,  Iowa,  heavily  incumbered. 

"(5)  Defendant  denies  that  the  plalntlfl  at 


the  time  of  their  marriage  owned  the  447 
acres  of  land  lying  in  sections  10  and  30  or 
any  improvements  thereon  in  Locust  Grove 
township,  Jefferson  county,  Iowa,  and  denies 
that  she  held  or  had  any  interest  therein,  and 
he  denies  that  she  owned  the  live  stock  or 
personal  property  on  said  farm,  excepting  the 
household  goods  and  one  dozen  chickens. 
This  defendant  states  affirmatively  that  said 
447  acres  of  land  described  in  her  petition 
was  bought  by  him  not  from  the  plaintiff 
but  from  others  and  out  of  his  own  funds  in 
which  plaintiff  had  no  Interest,  and  that 
said  land  was  purchased  and  paid  for  wltli 
his  own  money,  subject  to  the  Incumbrances 
now  thereon  which  were  given  by  him  for 
money  used  in  the  purchase  and  which  he 
is  obliged  to  pay.  And,  as  to  the  51  acres  of 
land  described  in  her  petition,  defendant 
states  that  he  purchased  same  with  his  own 
money  and  funds,  subject  to  the  indebtedness 
now  thereon,  which  represents  part  of  the 
purchase  price  thereof,  and  he  denies  that 
he  has  appropriated  the  property  of  plaintiff 
to  his  own  use  as  alleged." 

He  also  filed  a  cross-petition  from  which 
we  extract  the  following: 

"(4)  That  the  plaintiff,  disregarding  her 
marital  vows  and  duties  as  a  wife  since 
her  said  marriage  to  this  defendant,  has  been 
guilty  of  such  cruel  and  Inhuman  treatment 
of  him  as  to  Impair  his  health  and  endanger 
his  life  in  this:  That  shortly  after  their 
marriage  the  plalntlfl  began  to  manifest 
toward  the  defendant  a  disposition  to  annoy 
and  aggravate  him,  scheming  in  divers  ways 
with  other  persons  to  cause  him  trouble.  She 
annoyed  and  aggravated  defendant  in  various 
ways  and  manners  which  rendered  the  mar- 
riage relation  unhappy  by  reason  thereof  and 
destroyed  his  peace  of  mind  and  happiness. 
Plaintiff  schemed  to  deprive  him  of  his  prop- 
erty, finally  resulting  in  plalntlfl  threatening 
to  shoot  and  kill  this  defendant,  and  she 
attempted  to  procure  and  hire  others  to  do 
so,  and  she  made  threats  to  take  hla  life,  and 
he  has  reason  to  beUeve  his  life  in  danger 
from  her.  He  therefore  asks  the  court  and 
prays  that  he  be  granted  a  divorce  from  the 
plalntlfl  on  this  his  cross-bill,  and  that  the 
title  to  the  real  estate  above  and  heretofore 
described^  herein  be  quieted  in  him,  and  that 
for  the  reason  shown  herein  said  plaintiff 
be  denied  any  interest  whatever  therein,  and 
that  all  rights,  titles,  or  Interest  that  the  plaln- 
tlfl might  dalm  or  make  to  any  of  his  proper- 
ty, real  or  personal,  by  means  of  their  marital 
relations  be  canceled,  annulled,  and  held  for 
naught,  and  that  he  be  granted  such  other 
and  further  relief  as  in  equity  and  Justice  the 
evidence  may  show  him  entitled,  with  costs." 

On  these  issues  the  case  waa  tried  in  the 
district  court  upon  testimony  adduced,  pro 
and  con,  and  the  singular  thing  about  It  Is 
that  no  witnesses  on  that  trial,  although 
many  of  the  same  used  on  the  trial  of  this 
case,  referred  to  the  deed  of  May  20,  1903. 
The  excuse  given  for  this  Is  that  Mrs.  Llnder 
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told  ber  coansel  of  the  deed  bat  that  she 
was  Tmable  to  And  it  and  believed  It  was 
destroyed,  and  that  she  was  advised  by 
connsel  not  to  say  anything  abont  it  for  the 
reason  that  John  Under  wonld  deny  It  just 
as  he  had  everything  else  In  the  case.  This 
testimony  is  nncontradlcted,  although  we 
must  confess  that  such  advice  was  a  little 
singular  in  view  of  the  issue  made  on  the 
trlaL  StlU  more  strange  is  it  In  view  of  the 
fact  that  the  grantees  in  this  deed  gave 
testimony  in  support  of  the  claim  made  by 
thdr  mother,  the  plaintiff  in  the  action.  But 
such  is  the  record  in  the  case.  The  result  of 
that  divorce  case  was  a  decree  dismissing 
John  Under's  cross-petition  and  making  the 
following  findings  and  final  orders : 

"Upon  plaintiff's  petition  and  the  evidence 
the  court  finds  that  defendant  has  subjected 
plaintiff  to  cruel  and  inhuman  treatment 
such  as  would  Justify  a  divorce  to  her  were 
she  an  innocent  party,  but  that  she  was 
herself  at  times  disagreeable,  and  having 
been  three  times  before  divorced,  and  in 
other  respects  not  having  shown  such  equities 
as  entitle  her  to  a  divorce,  a  decree  of  di- 
Torce  in  her  ftevor  is  denied,  to  wliich  ruling 
plalntifl  at  the  time  duly  excepts. 

"The  court,  however,  finds  that  the  conduct 
of  defendant  towards  plaintiff,  and  the  mis- 
treatment he  has  subjected  her  to,  has 
been  such  as  to  Justify  her  in  separating  and 
remaining  away  from  him  and  refusing  to 
longer  live  with  him,  and  that  plaintiff  is 
entitled  to  a  sufficient  allowance  from  the 
defendant  and  out  of  the  property  now 
standing  in  his  name  and  the  income  there- 
from to  enable  her  to  live  separate  and  apart 
from  defendant;  and  the  court  further  finds 
that  the  sum  of  $40  per  month,  beginning 
with  January  1,  1909,  together  with  such 
income  as  plaintiff  has  from  property  now 
in  her  name,  is  for  the  present  sufficient  for 
that  purpose. 

"Wherefore  the  court  orders,  adjudges,  and 
decrees  that  the  defendant  John  Linder  shall 
daring  the  month  of  January,  1909,  and  on 
ttie  first  of  each  month  thereafter,  pay  to  the 
clerk  of  said  court,  for  the  separate  support 
and  maintenance  of  plaintiff,  Harriet  C.  Lin- 
der, the  sum  of  $40  per  month  so  long  as 
she  lives  separate  and  apart  from  the  de- 
fendant; the  receipt  of  said  clerk  for  each 
Installment  to  constitute  a  sufficient  dis- 
charge thereot  And  that,  if  any  such  in- 
stallment be  not  so  paid  when  due.  Judgment 
shall  thereupon  be  entered  against  said  John 
Under  for  aU  of  said  installments  so  unpaid, 
and  successive  Judgments  may  be  entered, 
and  execution  may  issue  upon  each  Judgment 

"The  court  finds  that  the  defendant  John 
Under  and  plalntifl  Harriet  C.  Linder,  as 
husband  and  wife,  have  a  vested  interest  in 
and  to  the  following  real  estate,  title  to 
which  is  held  in  the  name  of  the  defendant 
John  Linder.  All  of  which  is  situated  in 
Jefferson  county,  Iowa,  and  all  in  township 
'2  north  and  range  11  west;   the  following] 


described  tracts  being  sttoated  in  section  SO 
thereof:    [Here  follows  description  of  lands]. 

"The  court  at  this  time,  upon  the  applica- 
tion of  plaintiff,  refuses  to  fix  or  determine 
the  nature  or  extent  of  the  right,  title,  or 
interest  of  either  plaintiff  or  defendant  in 
and  to  the  real  estate  hereinbefore  described, 
to  which  plaintiff  and  defendant  each  sepa- 
rately at  the  time  duly  except 

"The  court  hereby  expressly  orders,  ad- 
judges, and  decrees  that  the  findings,  orders, 
and  decrees  in  this  cause  heretofore  or  now 
made  are  and  shall  be  without  prejudice  to 
any  action  at  law  or  in  equity  the  plaintiff, 
or  any  one  claiming  through  her,  may  here- 
after institute  against  the  said  John  Linder 
with  reference  to  the  nature  or  extent  of  her 
or  their  interest  or  title  to  any  or  all  of  said 
described  real  estate. 

"This  court  further  orders,  adjudges,  and 
decrees  that  the  defendant  John  Linder  shall 
pay  into  the  hands  of  the  clerk  of  this  court 
the  sum  of  $900  as  compensation  for  the  serv- 
ices of  plaintiffs  attorneys  in  conducting  the 
actual  trial  of  this  cause.  If  the  defendant 
elects  to  mortgage  any  portion  of  the  above- 
described  real  estate  for  the  purpose  of  rais- 
ing the  money  wherewith  to  make  the  pay- 
ment of  said  counsel  fees  herein  required 
by  him  to  be  made  or  to  sell  not  to  exceed 
40  acres  other  than  the  homestead  for  said 
purposes,  the  plaintiff  shall  join  with  him 
in  the  execution  of  such  mortgage  or  deed  as 
defendant  may  elect,  and  defendant  shall  in 
such  event  pay  the  aforesaid  $900  on  or  be- 
fore March  1,  1909,  likewise  the  unpaid  cost» 
of  tills  action,  and  the  additional  suit  money 
hereto  provided  for.  Should  the  defendant 
not  elect  to  raise  said  moneys  by  execution 
of  such  mortgage  or  deed,  then  the  afore- 
said $900  shall  be  paid  by  him  in  three  equal 
installments  of  $300  each,  payable  March  1, 
1909,  May  1,  1909,  and  August  1,  1909,  with 
Interest  at  the  rate  of  6  per  cent  per  annum 
upon  each  unpaid  Installment  And,  If  any 
such  installment  is  not  paid  when  due^  tba 
clerk  of  the  court  shall  thereupon  enter 
Judgment  against  said  John  Linder  for  each 
installment  so  unpaid  at  maturity,  and  execu- 
tion may  issue  upon  the  same  in  plaintlfl'S' 
name  for  the  use  and  benefit  of  her  said 
attorneys.  And,  to  this  order  requiring  the 
defendant  to  pay  the  sum  of  $900  as  fees- 
for  plaintiff's  counsel,  the  defendant  at  the 
time  duly  excepts.  This  order  and  decree 
requiring  defendant  to  pay  for  the  separate 
support  of  plaintiff  the  sum  of  $40  per  month, 
and  requiring  him  to  pay  the  fees  of  her  at- 
torneys in  this  cause  in  the  sum  of  $900,  is. 
hereby  declared  to  be  a  lien  upon  all  of  the 
land  hereinbefore  described,  to  which  order- 
defendant  at  the  time  duly  excepts." 

It  will  be  observed  that  the  trial  court  ex- 
pressly refused  to  settle  the  title  to  the  land 
but  did  make  the  money  judgment  a  lien 
thereon,  perhaps  on  the  theory  that  John 
Linder,  the  defendant,  had  a  life  estate  thectr> 
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In  or  at  any  rate  some  sucb  Interest  as  that 
a  Judgment  would  attach  thereto.  The  ap- 
peal taken  from  that  decree  was  never  dis- 
posed of  In  this  court  on  the  merits,  due  to 
fellure  to  file  abstract  In  time  or  upon  some 
other  technical  ground,  and  the  only  thing 
happening  thereafter,  which  has  any  bearing 
upon  the  case,  is  that  John  Llnder,  in  order 
to  secure  his  appeal  bond,  made  affidavit 
that  he  was  the  owner  of  the  land. 

[4]  Declarations  made  by  John  Llnder  aft- 
er the  time  the  deed  in  controversy  bears 
date  are  offered  to  show  thai  he  was  then 
claiming  title  to  the  land  and  that  his  con- 
troversy with  his  wife  was  over  the  title; 
she  wanting  him  to  convey  it  to  her  children, 
which  be  refused  to  do.  These  declarations, 
however,  we  do  not  regard  as  competent, 
for  they  were  not  made  as  explanatory  of  his 
then  possession  and  were  In  disparagement 
of  what  purports  to  be  a  prior  deed  from 
him. 

Some  of  defendants'  witnesses  are  placed 
in  such  a  position  by  reason  of  their  attitude 
and  their  testimony  in  this  divorce  proceed- 
ing that  we  must  refuse  to  believe  them. 
They  could  not  have  told  the  truth  on  both 
occasions,  and  why  they  should  have  thought 
it  of  any  advantage  to  cover  up  the  transac- 
tion relating  to  the  nmMTig  of  the  deed  to 
them  we  are  unable  to  fathom.  If  the  case 
stood  alone  on  the  expert  testimony  and  a 
comparison  of  the  signatures,  we  should  be 
inclined  to  hold  with  appellants;  but  such 
testimony  is  never  conclusive  in  character 
and  must  yield  to  positive  and  direct  evl- 
dence,  and  this  is  peculiarly  so  where  the 
instrument  Is  duly  acknowledged  and  the 
notary  himself  testlfles  directly  to  the  facts 
concerning  the  acknowledgment.  True,  this 
notary  gave  some  contradictory  accounts  of 
the  matter,  but  he  finally  explained  this  by 
saying  that  he  had  confused  two  occasions 
when  he  took  Linder's  acknowledgment  and 
upon  this  last  trial  made  a  fair  explanation 
of  this  confusion. 

[t]  As  a  necessary  rule  to  the  security  of 
land  titles,  it  has  frequently  been  held  that 
testimony  from  experts,  as  to  the  genuine- 
ness of  a  signature  and  the  results  of  com- 
parisons made  by  court  or  Jury,  is  of  the 
most  unsatisfactory  character. 

We  quote  the  following  from  the  recent 
case  of  Murphy  v.  Murphy,  146  Iowa,  256, 
125  N.  W.  191:  "The  value  of  such  evidence 
depends  largely  on  the  identification  and 
number  of  similar  characteristics  or  lack 
thereof  between  the  disputed  writing  and  the 
standards.  The  appearance  or  lack  of  one 
characteristic  may  be  accounted  as  a  coin- 
cidence or  accident,  but,  as  the  number  in- 
creases, the  probability  of  being  a  mere  co- 
incidence or  accident  disappears,  and  convic- 
tion as  in  cases  of  circumstantial  evidence 
may  become  irresistible.  The  court  or  Jury 
ordinarily  will  derive  aid  by  a  comparison  in 


the  light  of  testimony  by  experts,  iut  the 
nonexpert  ii  not  able  to  point  out  diiference* 
or  sinUlaritiei  lueh  at  mentioned,  and  their 
tettimony  by  oomparison  would  be  of  Uttk 
or  no  value  if  received.  •  •  •  Testimony 
of  experts  by  comparison  repeatedly  has  been 
declared  of  the  lowest  order  [citinff  many 
Iowa  case*].  It  hat  been  declared  weak  ani 
untatisfactory  [dting  cates\.  •••  Be- 
cause of  its  untatitfaetory  character,  the  Leg- 
islature in  its  wisdom  declined  to  authorize 
and  impliedly  declared  incompetent  evidence 
by  comparison  by  persons  not  qualified  to 
mark  distinctions  or  timilaritiet  on  which 
the  value  of  tuch  evidence  depends."      ' 

In  Borland  t.  Walrath,  33  Iowa,  130,  this 
court  said:  "At  all  events,  a  party  seeking 
to  defeat  his  deed,  because  it  was  not  ac- 
knowledged by  him,  ought  to  make  a  clear 
case  against  the  certificate  of  tlie  offlcer 
in  order  to  overthrow  the  inttrument.  Pub- 
lic policy  demands  that  instruments  in  writ- 
ing pertaining  to  the  titles  of  real  estate, 
wMch  are  authenticated  in  the  manner  point- 
ed out  by  the  law,  should  not  be  lightly  set 
aside."  See,  also,  to  the  same  effect,  Whit- 
aker  t.  Parker,  42  Iowa,  685;  Browning  v. 
Gosnell,  91  Iowa,  448,  69  N.  W.  840;  Slakes- 
burg  V.  Burton,  187  N.  W.  916, 

Our  conclusion,  after  carefully  considering 
the  entire  case  and  reading  the  record  man; 
times,  is  that,  while  there  is  much  doubt  re- 
garding the  genuineness  of  the  signature 
in  question  and  also  of  the  one  to  the  mat^ 
rlage  contract,  the  testimony  is  not  such  as 
to  Justify  us  in  setting  aside  the  deed,  eape 
dally  in  view  of  the  finding  made  by  the 
learned  trial  Judge. 

The  decree  must  therefore  be,  and  it  is, 
afllrmed.    All  concur. 


WOODBUBT  CO.  t.  DOUGHERTY  &  BEY- 
ANT  CO. 

(Supreme  Court  of  Iowa.    Oct  23,  1913.) 

1.  Affkai,  and  Erbob  ({  856*)— Detebuiba- 
TioN— Obdeb  Gbantino  New  Tbial. 

An  order  granting  a  new  trial  will  be  sus- 
tained on  appeal,  if  there  are  any  tenable 
grounds  upon  which  it  might  have  been  sus- 
tained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3406-3424,  3429-3434; 
Dee.  Dig.  {  866.»] 

2.  Appeai  and  Ebbob  (5  977*)  —  Review  - 
Discbetion  or  Tbial  Coubt. 

The  trial  court  has  a  large  discretion  is 
passing  upon  motions  for  new  trial,  and,  unless 
abused,  its  discretion  will  not  be  interfered 
with  especially  when  a  new  trial  is  granted. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  3860-3865;  Dec.  Dig.  { 
977.*] 

3.  New  Tbial  (|  71»)— Allowahcb  of  New 
Tbial— Duty  of  Coubt. 

In  granting  a  new  trial  for  Insuffidency  of 
the  evidence,  tne  trial  court  exercises  a  differ- 
ent innction  from  that  of  an  appellate  tribu- 
nal;   for  it  should  set  aside  a  verdict  vbicb 


•For  other  cases  see  samo  topic  and  sacUon  NUHBBK  In  Dec.  Dig.  A  Am.  Dig.  Kar-No.  Series  *  Eap'r  Indezu 
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does  not  do  justice,  even  thongh  It  is  based  on 
conflicting  testimony. 

[EJd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  144.  145;    Dec  Dig.  {  71. •] 
4.  Nkw   Tbiai.   (I  39*)— Oboonds— Insikoo- 

TION8. 

A  lease  provided  that  if  the  demised  prem- 
ises should  be  destroyed  or  damaged  by  fire  or 
other  unavoidable  casualty,  a  just  proportion 
of  the  rent,  according  to  the  injuries  sustain- 
ed, should  be  suspended  or  abated  until  the 
premises  should  be  in  a  proper  condition  for 
use  and  occupation.  The  premises  were  dam- 
aged by  fire  during  the  term,  whereupon  the 
lessee  refused  to  pay  further  rent  Btld,  that 
in  an  action  for  the  rent  the  giving  of  an  in- 
struction charging  that  the  lease  provided,  in 
case  any  of  the  buildings  should  be  destroyed 
by  fire,  a  just  proportion  of  the  rent  reserved 
BDould  be  suspended,  and  that  therefore  the 
burden  in  the  first  place  rested  upon  the  de- 
fendant to  show  destruction  or  damage  ren- 
dering the  premises  unfit  for  use;  and,  if  the 
defendant  showed  this,  then  the  whole  rent 
should  be  suspended,  and  the  refusal  of  a  re- 
quest presenting  the  plaintiff's  right  to  recover 
a  portion  of  the  rent  was  such  error  as  to  au- 
thorize a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S|  67-61;   Dec.  Dig.  §  39.*] 

Appeal  from  District  Court,  Woodbury 
County;   Frank  R.  Gaynor,  Judge. 

Action  at  law  to  recover  the  rent  reserved 
In  a  lease  for  a  certain  building  in  Sioux 
City,  Iowa.  The  lease  was  for  five  years 
from  and  after  November  15,  1906,  and  at 
the  agreed  rental  of  $2,100  for  the  first  year, 
and  $2,400  for  each  succeeding  one,  during 
the  term  of  the  lease.  The  premises  were  oc- 
cupied by  defendant  under  the  lease,  down 
until  January  17,  1911,  when  a  fire  occurred 
in  the  building,  which  caused  considerable 
damage,  and  the  rent  was,  by  the  terms  of 
the  lease,  suspended  until  the  demised  prem- 
ises were  put  in  proper  condition  for  use  and 
occupation.  Plaintiff  contends  that  they 
were  so  repaired  and  put  in  condition,  and 
defendant  notified  thereof,  on  the  13th  day 
of  May,  1911,  but  that  defendant  failed  to 
reoccupy  the  buUdlng,  or  to  pay  the  rent, 
from  May  13,  1911,  to  the  end  of  the  lease. 
Tlie  defendant  pleaded  the  partial  destruc- 
tion of  the  building  by  flrc,  and  denied 
that  it  was  put  in  proper  condition  for  use 
and  occupancy  at  any  time  during  the  re- 
mainder of  the  term  created  by  the  lease. 
On  these  issues  the  case  was  tried  to  a  Jury, 
resulting  in  a  verdict  for  the  defendant  On 
plaintiff's  motion,  the  verdict  was  set  aside 
and  a  new  trial  granted ;  the  trial  court  as- 
signing no  reason  therefor.  The  appeal  is 
from  the  order  on  the  motion.    Affirmed. 

Sears  &  Snyder,  of  Sioux  City,  for  appel- 
lant Shull,  Famsworth,  Sammis  &  StilwlU, 
of  Sioux  City,  for  appellee. 

DEBMER,  J.  The  issue  was  a  narrow 
one,  and  the  testimony  was  largely  directed 
to  this  issue.  The  verdict  was  for  defend- 
ant, and  from  an  order  sustaining  a  motion 
for  a  new  trial,  it  appeals. 

[1]  This  motion  was  bottomed  upon  nine 


distinct  grounds,  among  which  were  the 
stereotyped  ones,  regarding  the  sufficiency 
of  the  testimony,  both  at  law  and  under  the 
instructions,  to  Justify  the  verdict,  and  also 
certain  alleged  errors  of  the  court  in  the 
giving  and  refusing  to  give  certain  instruc- 
tions asked.  The  order  sustained  the  motion 
generally,  and  if  there  be  any  tenable  grounds 
upon  which  it  might  have  been  sustained, 
it  wHl  not  be  disturbed. 

[2]  The  trial  court  is  vested  with  a  large 
discretion  in  passing  upon  motions  for  a  new 
trial,  and  this  discretion  will  not  be  inter- 
fered with,  especially  when  a  new  trial  is 
granted,  unless  It  appears  that  there  has 
been  an  abuse  of  this  discretion.  The  rea- 
sons for  this  rule  have,  so  many  times,  been 
given,  that  it  is  needless  to  do  more  than  dte 
some  of  the  cases  In  support  thereof:  Dowey 
v.  Railroad  Co.,  81  Iowa,  373 ;  Royer  v.  Plas- 
ter Co.,  147  Iowa,  277,  126  N.  W.  168 ;  Hol- 
land V.  Kelly,  149  Iowa,  391, 128  N.  W.  338. 

[3]  Our  reading  of  the  record  convinces  us 
that  the  trial  court  did  not  abuse  its  discre- 
tion In  setting  this  verdict  aside,  even  If  It 
were  put  upon  the  ground  of  the  insufficiency 
of  the  testimony.  In  this  regard  a  trial 
court  exercises  a  somewhat  different  func- 
tion than  an  appellate  tribunal.  A  trial  court 
is  Justified,  indeed,  it  is  its  duty,  to  set  aside 
a  verdict  which  does  not  effectuate  Justice, 
although  there  may  be  a  conflict  in  the  tes- 
timony; and  when  this  is  done,  appellate 
tribunals  should  be  slow  to  interfere. 

Defendant's  case  was  based  largely  upon 
engineers'  estimates  which  were  uncertain, 
and  which  did  not,  in  all  cases,  take  Into  , 
account  the  condition  and  carrying  power  of 
the  building  before  the  fire;  while  the  tes- 
timony for  plaintiff  was  more  direct  and 
certain  and,  in  the  opinion  of  the  trial  court, 
so  manifestly  preponaerated  over  that  of- 
fered for  defendant  that  he  might  well  have 
granted  the  motion  on  this  ground  alone. 

[4]  II.  The  provision  in  the  lease  upon 
which  defendant  relied  is  as  follows:  "Pro- 
vided always,  that  in  case  the  said  premises 
or  any  part  thereof,  or  the  whole  or  any  part 
of  the  building,  of  which  they  are  a  part, 
shall  be  taken  for  any  street  or  other  pub- 
lic use,  or  shall  be  destroyed  or  damaged  by 
Are,  or  other  unavoidable  causualty,  or  by 
the  action  of  the  city,  or  other  authorities, 
after  the  execution  hereof  and  before  the  ex- 
piration of  the  said  term,  then  this  lease 
and  the  said  term  shall  terminate  at  the 
election  of  the  lessor,  or  its  successors  or  as- 
signs, and  such  election  may  be  made  in  case 
of  any  such  taking  notwithstanding  the  en- 
tire interest  of  the  lessor  or  its  successors 
or  assigns,  may  have  been  divested  by  such 
taking,  and  if  they  shall  not  so  elect,  then 
In  case  of  any  such  taking  or  destruction  of 
or  damage  to  the  demised  premises,  a  just 
proportion  of  the  rent  therein  before  reserv- 
ed, according  to  the  nature  and  extent  of  the 
injuries  sustained  by  the  demised  premises. 
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shall  be  suspended  or  abated  until  the  de- 
mised premises,  or  in  case  of  such  taking, 
what  may  remain  thereof,  shall  have  been 
put  in  proper  condition  for  use  and  occupa- 
tion." 

The  trial  court,  among  other  things.  In- 
structed as  follows:  "The  lease  provides, 
among  other  things,  that  in  case  the  prem- 
ises, or  any  part  thereof,  or  the  whole  or  any 
part  of  the  building  on  said  premises,  shall 
be  destroyed  or  damaged  by  fire,  after  the 
execution  of  said  lease,  and  before  the  ex- 
piration of  the  term  of  the  lease,  then  in 
case  of  any  such  destruction  or  damage  to 
the  premises,  a  Just  proportion  of  the  rent 
reserved  in  said  lease,  according  to  the  na- 
ture and  extent  of  the  injury  sustained  by 
the  demised  premises,  shall  be  suspended  or 
abated  until  the  leased  premises  shall  have 
been  put  in  proper  condition  for  use  and  oc- 
cupation. The  burden,  therefore,  rests,  in 
the  first  place,  upon  the  defendant  to  show 
the  destruction  or  damage  to  the  leased 
premises  by  fire,  and  the  nature  and  extent 
of  the  injury  sustained  to  the  demised  prem- 
ises, so  caused  by  fire,  and  that  by  reason  of 
the  damage  done  by  the  fire  the  premises  were 
rendered  unfit  for  use  and  occupation;  if 
the  defendant  has  shown  this  by  a  prepon- 
derance of  the  evidence,  then  the  whole  rent 
provided  for  In  said  lease  would  be  suspend- 
ed and  abated,  and  no  recovery  had  therefor 
until  the  demised  premises  bad  been  put  in 
proper  condition  for  use  and  occupation, 
by  the  plalntlfF;  if  the  defendant  has  so 
shown,  and  you  find  from  the  evidence  that 
the  fire  destroyed  the  building  to  such  an 
extent  as  to  render  It  unfit  for  use  and  oc- 
cupation, the  plaintiff  cannot  recover,  unless 
you  find  that  after  the  fire  the  plaintiff  has 
put  the  said  premises  into' such  a  condition 
as  to  make  the  same  fit  for  use  and  occupa- 
tion again  by  the  defendant,  and  If  the  plain- 
tiff has  so  shown  by  a  preponderance  of  the 
evidence,  then  the  plaintiff  would  be  entitled 
to  recover  the  rent  provided  in  said  lease 
from  the  time  the  same  was  so  placed  In 
proper  condition  for  use  and  occupation  up 
to  and  including  the  15th  day  of  this  month." 
This  instruction  was  properly  excepted  to  In 
the  motion  for  a  new  trial,  and  we  are  dis- 
posed to  think  It  was  erroneous,  or  at  least 
misleading,  and  that  the  motion  might  very 
well  have  been  sustained  on  that  ground. 

It  will  be  noticed  that  the  lease  does  not 
provide  for  an  entire  abatement  of  the  rent, 
but  for  a  proportionate  one,  according  to  the 
nature  and  extent  of  the  injuries  sustained. 
The  right  of  the  plaintiff  to  recover  a  propor- 
tionate amount  of  the  rent  reserved,  which, 
by  the  terms  of  its  lease,  plaintiff  was  en- 
titled to  was  not  presented  to  the  Jury,  al- 
though such  a  request  was  made  by  the 
plaintiff  in  the  instructions  asked.  True,  the 
refusal  to  give  these  requests  was  not  ex- 
cepted to,  but  the  matter  was  pointed  out  in 
tbe  motion  for  a  new  trial,  and  we  think 


the  court  might  well  have  sustained  the  mo- 
tion because  of  error  in  its  instructions,  or 
rather  because  of  its  failure  to  present  the 
entire  case  in  a  proper  manner. 

Dpon  either  of  the  grounds,  suggested, 
plaintiff's  motion  might  have  been  sustained 
by  the  trial  court  without  abusing  Its  dis- 
cretion. 

The  order  sustaining  the  motion  Is  there- 
fore sustained,  and  the  decision  is  affirmed. 

WEAVER,  C.  J.,  and  WITHROW  and 
PRESTON,  JJ.,  concurring.  OATNOR,  J., 
taking  no  part 


PETERSON  V.  RANKIN  et  aL 

(Supreme  Covirt  of  Iowa.     Oct.  23,  1913.) 

1.  CiOHTBACTB   ({    245*)   —   MeBQKB  IN    SOBSE- 

QUBNT  Contract. 

The  righta  of  the  parties  under  an  option 
to  assign  certain  judgments  were  settled  by  a 
subsequent  contract  entered  into  after  the  time 
for  the  performance  of  the  first  bad  expired 
without  having  been  performed,  f^ving  an  op- 
tion to  purchase  the  property  which  the  judg- 
ment creditor  bought  in  at  an  execution  sale 
under  one  of  the  judgment*. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  SI  1129,  1130;    Dec  Dig.  !  245.*] 

2.  Specific  Pebforuanck  (S  121»>— Pbocekd- 
iNGs—EvinENCE— Sufficiency. 

Evidence  in  an  action  for  specific  perform- 
ance, wherein  plaintiff  testified  that  he  had 
offered  to  perform  his  part  of  the  contract  if 
the  defendant  would  stop  another  from  moving 
baildings  off  tbe  land,  held  sufiScient  to  have 
justified  the  trial  court  In  finding  that  the 
buildings  were  not  located  on  the  land  but  on 
adjoining  land. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  n  387-395;  Dec  Dig.  t 
121.*] 

3.  Vendob  and  Pubohabxb  (t  82*)— Option- 
Extension— Evidence. 

In  an  action  for  specific  performance, 
wherein  plaintiff  vendee  testified  that  he  offered 
to  perform,  if  the  defendant  would  stop  an  ad- 
joining owner  from  moving  buildings  Off  the 
land,  a  letter  written  by  defendant  after  plain- 
tiff's time  to  perform  had  expired,  in  which  be 
asked  tbe  plamtiff  to  see  the  adjoining  owner 
about  the  buildings,  stating  that  he  would  have 
the  adjoining  owner  enjoined  if  he  did  not  stop, 
and  asking,  "How  are  you  coming  along  with 
your  deal?  but  making  no  reference  to  the 
contract  did  not  constitute  an  extension  of  the 
time  for  plaintiff  to  perform  his  part  of  the 
contract 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f|  138,  139;  Dec  Dig.  | 
82.*] 

4.  Specific  Pebformance  (S  93*)  —  Good 
Faith  and  Diligence— Payment  ob  Ten- 
der of  Consideration. 

Where  defendant  agreed  to  convey  certain 
land  and  other  property  to  plaintiff,  if  plaintiff 
would  pay  a  stated  sum  within  30  days,  time 
being  made  of  the  essence,  in  the  absence  of 
performance  or  tender  of  performance  by  the 
plaintiff  in  accordance  with  the  contract  he 
cannot  enforce  specific  performance  thereof. 

[EM.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  IS  245-248;  Dec  Dig.  S 
93.*] 
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Appeal  from  District  Court,  Marlon  Coun- 
ty; J.  H.  Applegate,  Judge. 

Action  for  8pe<Aflc  performance  and  for 
damages.  Plaintiff's  petition  was  dismissed 
on  the  merits,  and  a  decree  entered,  quieting 
title  in  defendants.  Judgment  against  plain- 
tiff for  costs,  and  he  appeals.    Affirmed. 

E.  A.  lilngenfelter,  of  Des  Moines,  for  ap- 
pellant. W.  W.  Rankin,  of  Ottumwa,  and 
Amos  &  Yauderplbeg,  of  KnoxvUle,  for  ap- 

IieUees. 

PRESTON,  J.  Prior  to  August  7,  1908, 
plaintiff  was  the  owner  of  a  judgment 
against  the  Wild  Rose  Coal  &  Mining  Com- 
pany, and  defendant  Rankin  was  the  owner 
of  two  Judgments  against  the  same  company. 
The  ooal  company  owned  a  20-acre  tract  of 
land,  on  which  were  located  certain  mining 
or  tenement  houses.  There  was  a  coal  shaft 
on  this  land  or  the  adjoining  land.  The 
company  had  leases  to  other  lands.  Neither 
plaintiff  nor  defendant  Rankin  owned  rhe 
property  at  that  time.  It  was  claimed  by 
Rankin  that  his  Judgments  were  prior  Uens  on 
the  coal  company's  properties,  to  the  lien 
of  the  plaintiff,  and  this  seems  to  have  been 
conceded  by  plaintiff. 

[1]  On  August  7,  190S,  the  plaintiff  and 
Rankin  entered  into  a  contract.  Exhibit  A, 
by  the  terms  of  which  plaintiff  agreed  to 
purchase  the  judgments  owned  by  Rankin 
for  $1,300  and  the  accrued  costs,  $50  payable 
on  the  execution  of  the  contract,  and  $1,250 
within  90  days.  At  or  about  the  same  time 
they  had  an  oral  agreement,  by  the  terms  of 
which,  to  secure  the  property  of  the  coal 
company,  Rankin  was  to  have  execution  Is- 
sued on  one  of  his  said  judgments,  the  prop- 
erty levied  on  and  sold,  which  was  done. 
The  property  was  sold,  bid  in  by  Rankin, 
nnd  the  costs  paid  by  plaintiff.  The  $1,250 
was  nerer  paid.  Under  the  circumstances, 
it  is  not  necessary  to  set  out  this  contract, 
K.\hlblt  A,  in  full.  After  this  was  done,  the 
parties  seem  to  have  abandoned  the  contract. 
Exhibit  A,  and  on  October  29,  1909,  they 
entered  Into  another  contract.  Exhibit  B. 
It  will  be  seen  that  Exhibit  B  was  not 
entered  into  until  nearly  a  year  after  the 
time  when  the  $1,250  should  have  been  paid 
under  the  prior  contract  The  subsequent 
contract  has  the  effect  of  settling  all  the 
rights  of  the  respective  parties  under  the 
former  contract,  and  we  need  now  consider 
only  the  rights  of  the  parties  under  the  con- 
tract of  date  October  29,  1909. 

In  fact  it  is  concedea  by  appellant  In  argu- 
ment that  appellant's  case  rests  upon  the 
construction  of  Exhibit  B,  and  whether  ap- 
Itellant's  rights  thereunder  had  expired  at  the 
time  of  the  trial.    Exhibit  B  Is  as  follows: 

"Exhibit  B. 

"This  memoranda  of  agreement  witnessetb 
that  for  and  in  consideration  of  the  payment 
of  the  sum  of  one  hundred  dollars  by  the 
3d  day  of  November,  1909,  I  agree  to  give  to 


O.  F.  Peterson  an  option  to  buy  my  holdings 
at  the  mine  and  mining  property  known  as 
Morgan  Valley,  for  the  sum  of  $1,400.00,  at 
any  time  within  thirty  days  from  that  date, 
time  being  the  essence  of  this  agreement, 
and,  if  the  said  Peterson  elects  to  purchase 
said  property  within  said  time,  I  agree  to 
give  him  or  to  whom  he  may  direct  In  writing 
a  special  warranty  deed  to  the  real  estate 
and  a  bill  of  sale  to  the  chattel  property, 
and  an  assignment  of  the  Judgment  I  own 
or  cancel  it  of  record,  as  directed,  on  the 
payment  of  $1,400.00,  and  deducting  from 
said  amount  the  amount  of  $100.00  paid  for 
this  option,  provided  that  said  money  is  paid 
by  said  time  limit,  or  by  December  3,  1909, 
and  it  is  agreed  and  understood  that.  If  the 
said  O.  F.  Peterson  should  fail  to  exercise 
his  rights  under  this  option  and  make  pay- 
ment as  specified  herein,  then  said  money 
paid  by  said  Peterson  for  the  option  hereon 
shall  be  forfeited  to  said  W.  W.  Rankin  as 
liquidated  damages.  This  contract  to  be  de- 
posited with  the  Commercial  Savings  Bank 
of  Des  Moines,  Iowa,  signed  by  said  W.  W. 
Rankin,  and  to  be  turned  over  to  said  O.  F. 
Peterson  on  his  signing  and  on  his  paying 
to  said  bank  to  be  sent  to  said  Rankin  the 
said  sum  of  $100.00,  and,  if  the  said  $100.00 
is  not  paid  by  said  November  3,  1909,  the 
said  bank  to  return  same  to  said  Rankin. 

"Dated  this  October  29,  1909,  at  Ottumwa, 
Iowa.  W.  W.  Rankin. 

"O.  P.  Peterson." 

Plaintiff  was  pres»)t  when  the  property 
was  sold  to  Rankin  at  sheriff's  sale.  Rankin 
obtained  a  sheriff's  deed.  Rankin  sold  the 
property  to  defendant  Hunn  about  March. 
1910.  'Hunn  was  made  a  party  defendant; 
plaintiff  claiming  that  he  had  notice  of  plaln- 
tifTs  rights.  This  sale  to  Hunn  was  made 
after  December  3,  1909,  the  time  when  it  is 
claimed  by  Rankin  that  the  option  or  con- 
tract. Exhibit  B,  had  expired. 

[2]  Plaintiff  did  not  perform  his  part  of 
the  contract  by  December  3,  1909,  nor  at 
any  time,  though  he  says  he  offered  to  do  so 
upon  condition.  Plaintiff  testifies  that  he 
told  the  defendant  Rankin  the  money  was 
ready  any  time  he,  Rankin,  stopped  Hunn 
taking  the  houses  off  the  property.  We  do 
not  find  in  the  record  that  plaintiff  fixed  any 
date  when  be  so  told  Rankin,  whether  before 
or  after  December  3,  1909.  It  appears  that 
Hunn  did  move  one  or  two  houses,  and 
plaintiff  testifies,  in  a  general  way,  that  they 
were  moved  from  the  20  acres  in  controversy. 
But  Hunn  owned  land  adjoining  this  20 
acres,  and  testifies  that  he  had  a  survey 
made,  and  that  the  houses  he  moved  were  not 
on  the  20  acres,  but  were  on  his  own  land. 
We  think  the  weight  of  the  evidence  Is  with 
defendants  on  this  point;  at  any  rate  there 
was  a  conflict  In  the  evidence,  from  which 
the  trial  court  may  have  so  foimd,  if  it  is  at 
all  material.  Defendant  then  was  offering  to 
perform  either  before  or  after  December  3, 
1909,  upon  condition  that  Ba^£ip.atppped 
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Hunn  from  moving  houses  off  the  20  acres, 
when  In  fact  Bunn  was  not  doing  bo.  Plain- 
tiff says  the  houses  were  moved  before  Ran- 
kin sold  the  property  to  Hunn,  so  that,  even 
1(  the  bouses  were  on  the  20  acres,  from 
anything  appearing  In  the  record,  Hunn  was 
at  that  time  a  mere  trespasser.  Rankin  did. 
In  a  letter  hereafter  referred  to,  say  be 
would  enjoin  Hunn  from  taking  the  hous- 
es. If  It  was  found  after  a  survey  they 
were  on  the  20  acres.  Rankin  then  seems  to 
have  thought  they  were  on  the  20  acres,  but 
recognized  that  there  was  a  dispute  about 
it,  and  offered  to  join  In  a  survey. 

[3]  The  real  contention  of  plaintiff  is  tliat 
the  option  or  contract,  Exhibit  B,  was  ex- 
tended by  a  letter,  which  Is  as  follows: 

Exhibit  H. 
"Ottumwa,  Iowa,  Jan.  19,  1910. 

"O.  r.  Peterson,  Des  Moines,  Iowa — Dear 
Sir:  I  am  Informed  that  Hunn  has  removed 
one  of  the  buildings  from  off  the  land  at 
Morgan  Valley,  and  that  he  is  going  to  take 
two  more.  I  wish  you  would  go  and  see  him, 
and,  If  he  is  going  to  attempt  any  such  thing, 
let  me  know,  and  I  will  commence  an  injunc- 
tion against  him  at  once.  Unless  he  says 
positively  that  be  will  let  them  alone,  I  will 
bring  salt  He  knows  he  has  no  right  to 
them,  and  is  only  taking  this  advantage  of 
me  because  I  am  not  there  and  to  protect 
myself.  He  knows  that  he  never  put  those 
houses  there,  and  has  no  right  to  them; 
besides,  we  have  been  in  possession  of  the 
ground  on  which  these  stand  for  more  than 
ten  years.  I  will  never  think  that  any  of  the 
houses  are  on  his  ground  until  the  land 
is  surveyed,  and,  U  be  thinks  they  are,  tell 
him  that  I  will  Join  with  him  and  have  the 
county  surveyor  to  survey  the  land.  This 
be  has  never  done,  and  If  he  has  he  has 
never  been  the  man  to  let  me  know  when  he 
was  going  to  do  It  so  I  could  be  there  and 
see  It  done.  I  wish  you  would  see  htm  at 
once,  and  let  me  know  what  he  says.  I  tried 
to  get  him  by  phone  this  morning,  and  they 
said  he  was  sick,  and  they  could  not  get 
him.  Please  attend  to  this  at  once.  How 
are  you  coming  along  with  your  deal? 
Respt    [Signed]    W.  W.  Rankin." 

This  letter  was  also  written  after  Decem- 
ber 3,  1909.  We  are  unable  to  see  anything 
in  this  letter  which  can  be  construed  In  any 
manner  as  an  extension  of  Exhibit  B,  the 
terms  of  which  are  plain  and  nnambiguous. 
Exhibit  B  Is  not  referred  to  In  the  letter. 
The  letter  is  no  more  than  a  request  that 
plaintiff  see  Hunn  about  moving  the  houses, 
and  to  let  Rankin  know,  in  order  that  an 
injunction  may  be  asked,  or  a  survey  had. 

[♦]  In  this  connection  it  should  be  stated 
that  plaintiff  testified  that  Rankin  had  never 
recognized  the  contract.  Exhibit  B,  after 
December  3,  1009.  Plaintiff  must  have  per- 
formed his  part  of  the  contract,  or  tendered 
performance  in  a  legal  manner,  before  he 


would  be  entitled  to  insist  upon  a  perform- 
ance by  the  other  party  to  it  The  parties 
made  their  agreement  in  clear  and  definite 
terms.  The  plaintiff  agreed  that  be  would 
pay  a  certain  sum  of  money  at  a  certain 
time,  and  defendant  Rankin  agreed  that.  Id 
consideration  of  the  performance  of  the 
agreement  on  the  part  of  plaintiff,  he  would 
execute  a  deed  to  the  property.  Time  is 
made  the  essence  of  the  contract.  Plaintiff 
does  not  dalm  that  be  performed  his  agree- 
ments according  to  the  terms  of  the  contract, 
nor  does  he  offer  any  sufficient  excuse  for 
their  nonperformance.  The  contract  was  a 
mere  option,  and  it  Iiad  expired  by  its  terms. 
The  time  was  not  extended.  The  appeal  is 
not  meritorious,  and  the  judgment  and  decree 
of  the  district  court  is  therefore  affirmed. 

WEAVER,  a  J.,  and  LADD  and  EVANS, 
JJ.,  concur. 


In  re  MAHIN'S  ESTATE}. 

ROMP  et  al.  v.  MAHIN  et  al. 

(Supreme  Court  of  Iowa.     Oct.  23,  1913.) 

1.  Trusts  (f{  17,  IS*)  —  Expeess  Tbusts  — 
Validity  of  Obal  Trusts. 

Under  Code  1897,  I  2918,  providing  that 
declarations  or  creations  of  trusts  or  powers  in 
relation  to  real  estate  must  be  executed  in  the 
same  manner  as  deeds  of  conveyance,  an  express 
trust  cannot  rest  in  parol. 

[E!d.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  g{  15-24;    Dec.  Dig.  §|  17,  18.»] 

2.  TBUBI8  (I  72»>— Resulxinq  Trusts— Pat- 
ICENT  OF  Consideration. 

The  foundation  of  a  resulting  trust  is  the 
payment  of  the  consideration  or  purchase  price; 
a  trust  in  the  property  purchased  arising  by 
operation  of  law  in  favor  of  him  who  pays  the 
price  to  the  extent  of  the  payment. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §§  102,  103 ;  Dec  Dig.  |  72.*] 

3.  Trusts  (|  81*)— Rksultino  Trusts— Pat- 
KENT  OF  Consideration  —  Trust  Pbo 
Tanto. 

Where  a  wife  purchased  and  paid  for  the 
west  40  acres  of  a  tract  of  80  acres,  and  at  her 
husband's  solicitation  the  title  was  taken  in  his 
name  by  a  deed  which  also  included  the  east 
half  purchased  by  him,  the  rule  that  payment 
of  the  consideration,  to  raise  a  trust  pro  tanto, 
must  be  for  an  aliquot  part  of  the  real  estate, 
did  not  prevent  a  trust  resulting  in  the  wife's 
favor  in  the  40  acres  paid  for  by  her. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  Si  11&-U8;   Dec.  Dig.  S  81.*] 

4.  Trusts  «  72»)— "Resulting  Trust"- Es- 
sential Elements. 

To  create  a  resulting  trust  in  land,  pay- 
ment of  the  consideration  by  the  cestui  que 
trust  with  her  own  money,  an  intention  on  her 
part  at  the  time  of  the  conveyance  that  a 
trust  be  created,  a  conveyance  to  the  trustee, 
and  an  acknowledgment  of  the  trust  by  him, 
his  assent  thereto,  or  failure  to  dissent  after 
knowledge,  must  be  shown. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent 
Dig.  §{  102,  103 ;   Dec.  Dig.  i  72.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6188-6192.] 
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6.  Tbttsts  (I  88*)— Rebulting  Teusts— Pabol 

Evidence. 

The  payment  of  the  consideration  neces- 
aaiy  to  a  reaulting  tmcrt,  the  intention  of  the 
parties  to  create  a  trust,  the  conveyance,  the 
trustee's  knowledge  of  the  cestui  que  trnsrs 
intention,  and  his  assent  thereto,  may  all  be 
shown  by  parol. 

[Ed.  Note.— For  other  cases,  see  Trasta,  Cent 
Dig.  SS  130-133;    Dec.  Dig.  S  88. •] 

a  Trusts  (|  8e*)— REStn-xiNo  Tbtjsts— Pre- 

gDUPTIONS  AND  BUBDEN  OF  PBOOF. 

Where  the  person  receiving  a  conveyance 
is  one  for  whom  the  party  paying  the  considera- 
tion therefor  is  under  an  obligation  to  provide, 
^e  lav7  presumes  it  to  be  an  advancement,  and 
the  burden  rests  upon  the  person  seeking  to 
establish  a  trust  to  overcome  this  presumption 
by  suflBcient  evidence,  which  presumption  may 
be  overcome  by  parol  evidence,  or  by  facts  and 
circumstances  from  which  it  may  be  made  to 
appear  that  the  money  paid  was  not  a  gift  or 
advancement 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §  128 ;   Dec  Dig.  S  86.*] 

7.  Tbustb  (5  89*)— Rksuxting  Tbustb— Sutfi- 
ciENCT  OF  Evidence. 

The  evidence  to  show  a  resulting  trust 
must  be  clear  and  certain  and  must  convince 
the  mind  of  the  trier  of  the  truth  of  the  facts 
on  which  equity  builds  the  trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  SI  134-137;   Dec  Dig.  {  88.*] 

8.  Tbusts  (I  89*)— Resulting  Tbusts— Suffi- 
ciency OF  E>7IDENCE. 

Where  it  was  sought  to  establish  a  result- 
ing trust  in  favor  of  a  wife  in  lands  conveyed  to 
her  husband,  after  the  death  of  both  husband 
and  wife,  their  conduct  and  what  they  said  and 
did  when  no  motive  for  falsification  existed, 
when  clearly  shown,  was  most  satisfactory  evi- 
dence of  their  understanding  and  intention  at 
the  time. 

[EM.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  U  134-137;  Dec.  Dig.  |  89.*] 

9.  TBUffiB  (S  89*)— ResuTltino  Tbustb— Sut- 
FiciBircT  OF  Evidence. 

Where,  in  a  proceeding  in  which  it  was 
■ought  to  establish  a  resulting  trust  in  favor  of 
a  wife  in  land  conveyed  to  her  husband,  the 
evidence  showed  that  it  was  the  intention  of 
the  parties  that  she  should  purchase  the  land, 
that  she  had  money  and  sold  property  held  in 
her  own  right  for  the  purpose  of  making  pay- 
ments, and  that  the  husband  had  admitted  the 
wife's  right  in  the  land,  the  evidence  sufficient- 
ly showed  that  the  consideration  was  paid  by 
her,  since  where  it  is  shown  that  a  design  and 
purpose  was  formed  to  do  a  certain  thing,  and 
preparation  made  to  do  it,  and  that  the  thing 
so  intended  to  be  done  was  in  fact  done,  though 
it  does  not  appear  afBrmatively  by  whom,  it  is 
a  reasonable  presumption  that  the  person  form- 
ing such  intention  did  the  thing  intended,  unless 
the  contrary  appears;  especially  where  the 
right  arising  upon  the  doing  of  such  act  and 
without  the  doing  of  which  it  could  not  exist, 
has  been  admitted  by  the  party  against  whom 
it  is  claimed. 

[Ed.  Note.— For  other  cases,  see  Trosts,  Cent 
Dig.  f§  134-137;   Dec  Dig.  |  89.*] 

10.  Limitation  of  Actions  (§  103*)  —  Ao- 
CBUAL  OF  Cause  of  Action— TsusTa 
Limitations  would  not  run  against  the  en- 
forcement of  a  resulting  trust  in  favor  of  a 
wife  in  land  conveyed  to  her  husband,  where 
the  bnsband  had  never  repudiated  or  questioned 
the  wife's  rights ;  since  possession  of  property 
by  a  trustee  is  in  law  the  possession  of  the 
ce«tni  que  trust,  or  subordinate  to  her  rights. 


and  limitations  will  not  run  nntil  the  trustee 
repudiates  the  trust 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ft  50O,  506-610;  Dec. 
Dig.  I  103.*] 

11.  Tbustb  (|  343*)  —  BNFOBOEiatNT  of  B«- 

BULTING   TBUST  —   ESTOPPEL  —  CHANGE   OF 

Position. 

The  failure  of  the  heirs  of  a  wife  to  en- 
force a  resulting  trust  in  her  favor  against  the 
husband  in  his  lifetime  did  not  estop  them 
to  enforce  such  trust  as  against  the  husband's 
second  wife,  who  had  elected  to  take  her  statu- 
tory rights  in  his  estate  rather  than  her  rights 
under  his  will,  since  she  would  have  received 
no  more  had  the  trust  been  enforced  in  his 
lifetime,  and  therefore  neither  party  had  chang- 
ed his  or  her  position  for  the  worse  by  reason 
of  any  acts  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §1  507,  508 ;   Dec.  Dig.  §  343.*] 

12.  Trusts  ({  365*)— Enfoboembnt  —  Effect 
OF  Laches. 

Iiaches  would  not  defeat  enforcement  of  a 
resulting  trust  where  the  party  relying  upon 
the  laches  had  not  been  prejudiced  b;r  the  delay 
in  such  a  manner  that  it  would  be  inequitable 
to  grant  the  relief  sought 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {$  568-573 ;   Dec.  Dig.  {  366.*] 

13.  Tbustb  (i  343*)  —  Bnfobcbhbnt  of  Re- 
sulting Tbust  —  Estoppel  —  Change  of 
Position. 

The  failure  of  the  heirs  of  a  wife  to  seek 
an  enforcement  of  a  resulting  trust  in  her  favor 
in  land  conveyed  to  the  husband  in  a  suit  by 
the  husband's  administrator  with  the  will  an- 
nexed, to  sell  his  land,  did  not  estop  them  from 
subsequently  enforcing  such  trust,  no  one  hav- 
ing been  prejudiced  by  their  silence;  since,  if 
the  land  was  held  in  trust,  the  trust  character 
attached  to  the  proceeds  of  the  sale. 

[Ed.  Note.— For  other  cases,  see  Trosts,  Cent 
Dig.  §!  507,  508;    Dec.  Dlg.S  343.*] 

14.  Judgment  (|  686*)  —  Conclusiveness  — 
Mattebs  Concluded. 

The  judgment,  in  an  action  to  quiet  title  to 
land  owned  by  a  decedent  to  which  the  heirs 
of  the  decedent's  wife  were  not  parties,  did 
not  bar  them  from  enforcing  a  resulting  trust 
in  favor  of  the  wife  in  such  land. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1209;   Dec.  Dig.  $  686.*] 

15.  Descent  and  Distribution  (|  56J)  — 
Rights  of  Subviving  Husband  ob  Wife. 

Where  a  husband  held  land  in  trust  for 
his  wife,  he  became  entitled,  upon  her  death,  to 
a  one-tnird  interest  therein,  and,  upon  his 
death,  his  second  wife  became  entitled  to  a  one- 
third  interest  in  his  interest,  and  the  first  wife's 
heirs  therefore  had  only  an  eight-ninths  un- 
divided Interest  in  the  land. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {{  173,  183,  184;  Dec. 
Dig.  i  56.*] 

Appeal  from  District  Conrt,  Monroe  Coun- 
ty ;   Frank  W.  Elchelberger,  Judge. 

Action  to  establish  a  lesultlnK  trust  in 
land.     Modified  and  affirmed. 

Dashlell  &  Mason  and  Mabry  &  Blcken- 
looper,  all  of  Albla,  for  appellants.  John 
T.  Clarkson  and  D.  W.  Bates,  botb  of  Albia, 
for  appelleea 

GATNOR,  J.  George  W.  Mahin  and  Goril- 
la I.  Mahin  were  husband  and  wife.  The 
contestants,  Charles,  Earnest  and  Fred  Ma- 
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hln,  are  their  children.  Corllla  I.  Mahln  died 
Intestate  January,  1895,  leaving,  sarvlvlng 
her,  her  husband  and  the  three  children 
aforesaid.  During  the  life  of  the  said  CorlUa 
I.  Mahln,  she  and  her  husband  occupied  a 
small  tract  of  land  adjoining  the  land  In  con- 
troversy. In  the  fall  of  1882,  they  purchased 
the  W.  %  of  the  S.  W.  %  of  secUon  32, 
township  T2,  range  17;  the  west  half  of  which 
Is  In  controversy.  It  appears  in  the  fall  of 
1882  a  certain  amount  of  money  was  paid  to 
the  owner  of  the  land,  Margaret  Hayes,  on 
the  purchase  price,  and  in  the  spring  follow- 
ing a  deed  to  the  land  was  made  by  Margaret 
Hayes  and  her  husband  to  George  W.  Mahln, 
being  an  ordinary  warranty  deed;  that  a 
mortgage  was  given  to  secure  balance  of 
purchase  price;  that  George  W.  Mahln  and 
(Jorilla  I.  Mahln,  with  their  children,  oc- 
cupied this  land  up  to  the  time  of  the  death 
of  Corllla,  which  occurred  In  January,  1895. 
It  appears  that  on  the  8th  day  of  December, 
1896,  George  W.  Mahln  intermarried  with  one 
Anna  Eshpaugh,  and  that  she  and  the  said 
George  W.  Mahln  occupied  the  land  up  to  the 
time  of  the  death  of  George  W.  Mahln,  which 
occurred  in  March,  1909;  that  he  left  surviv- 
ing him  the  said  Anna,  his  wife,  and  the 
three  sons  aforesaid,  children  of  his  first 
wife. 

It  is  claimed  now  by  the  children,  Charles, 
Kamest,  and  Fred,  that  their  mother,  Corllla, 
was  at  the  time  of  her  death  the  owner  of 
the  W.  ^  of  the  land  above  described ;  that 
their  father,  George  W.  Mahln,  held  the  same 
in  trust  for  her;  that  at  the  time  of  the 
purchase  of  the  80  and  the  making  of  the 
deed  to  George  W.  Mahln  tbeir  mother  paid 
the  purchase  price  of  the  west  40,  or  paid 
a  portion  of  it  at  the  time  of  the  purchase, 
and  subsequently  the  balance  of  the  pur- 
chase price  of  the  west  40;  that  it  was  un- 
derstood and  agreed  between  them  at  the 
time  of  the  purchase  that  she  should  pay 
for  the  west  40  and  that  he  should  pay  for 
the  east  40  of  said  land;  that  the  deed  should 
be  taken  in  his  name  for  the  full  80;  and 
that  this  was  done  accordingly.  It  is  claimed 
that  she  was  the  inducing  cause  of  the  pui^ 
chase  of  the  said  80;  that  she  had  certain 
money  which  she  had  received  from  her  fa- 
ther's estate  which,  with  money  obtained 
from  the  sale  of  stock,  she  desired  to  put  in 
this  land,  she  to  have  the  west  40  and  her 
husband  the  east  40.  It  is  claimed  that  the 
title  was  taken  In  the  father's  name  at  his 
request  and  solicitation  over  her  protest  at 
first;  she  claiming  that  she  should  have  a 
separate  deed  to  the  west  40,  but  assenting 
that  the  title  be  placed  in  his  name  because 
"it  would  not  look  well,"  as  he  urged,  "to 
have  part  in  Ills  name  and  part  in  hers." 

George  W.  Mahin  left  a  will,  which  was 
duly  probated,  in  which  he  gave  to  Ills  then 
wife,  Anna,  one-third  in  full  of  all  his  prop- 
erty, real,  personal,  and  mixed,  absolutely  as 
her  own;    a  third  of  the  real  estate  to  be 


set  oft  to  her  In  such  a  manner  as  to  include 
the  homestead  occupied  by  him  at  the  time 
of  his  death.  He  gave  to  bis  son  Fred 
Mahin  the  sum  of  $800  and  to  his  son  Ear- 
nest $2,400,  and  the  property  remaining  was 
to  be  distributed  to  his  three  sons,  share  and 
share  alike.  It  appears:  That,  after  this 
wlU  was  probated,  A.  S.  Romp  was  appointed 
administrator  with  the  wUl  annexed  and  en- 
tered upon  the  discharge  of  bis  duties.  That 
a  formal  notice  was  served  upon  Anna  Ma- 
hin, surviving  spouse,  to  elect  whether  she 
would  take  under  the  will  or  her  distributive 
share,  homestead,  and  exemption.  This  no- 
tice was  served  April  30,  1910,  and  signed 
by  the  contestanta  That  thereafter  the  said 
Anna  Mahin,  on  May  17,  liSlO,  elected  to  take 
the  rights  given  her  by  statute  and  repudi- 
ated the  will.  These  contestants,  the  sons 
of  Corilla  and  George  Mahln,  claim  the  west 
half  of  the  west  half  of  the  southwest  quar- 
ter of  section  32-72-17,  as  the  heirs  at  law 
of  Corllla,  claiming  that  at  the  time  of  her 
death  she  was  the  owner  of  said  land,  and 
that  her  husband,  the  father  of  these  chil- 
dren, George  W.  Mahin,  held  the  title  in 
trust  for  her,  and  they  deny  any  right  on  the 
part  of  the  second  wife  to.  a  disttibntive 
share  therein. 

The  court  below  found  in  favor  of  contest- 
ants that  CorlUa  I.  Mahin  was  the  owner  of 
the  land  at  the  time  of  her  death;  that  her 
husband,  George  W.  Mahin,  held  the  legal 
title  to  the  same  in  trust  for  her;  that  she 
had  purchased  and  paid  for  the  land;  that 
by  reason  of  the  purchase  and  payment  made 
by  her,  and  the  taking  of  the  deed  in  the 
name  of  George  W.  Mahln,  a  trust  resulted 
therefrom;  and  that  George  W.  Mahin  held 
the  title  in  trust  for  her  only;  and  from 
this  finding  the  administrator  with  the  wlU 
annexed,  and  the  said  Anna,  widow  of  George 
W.  Mahin,  appeal. 

[1]  It  has  been  frequently  held  by  this 
court,  following  the  statute,  that  an  expressed 
trust  cannot  rest  in  parol.  See  section  2818 
of  the  Code  of  1897,  wherein  It  is  said:  "Dec- 
larations or  creations  of  trusts  or  powers  in 
relation  to  real  estate  must  be  executed  In 
the  same  manner  as  deeds  of  conveyance; 
but  this  provision  does  not  apply  to  trusts 
resulting  from  the  operation  or  construction 
of  law." 

In  Gulp  v.  Price,  107  Iowa,  134,  77  N.  W. 
849,  850,  it  is  said:  "That  section  expressly 
excludes  from  its  provision,  •  •  •  trusts 
resulting  from  the  operation  or  construction 
of  law.  •  •  •  The  theory  of  the  resulting 
trust  is  that  he  who  supplies  the  parchase 
money  intends  it  to  be  for  Ids  own  benefit 
and  not  for  that  of  another,  and  that  the 
conveyance  is  taken  in  the  name  of  another 
as  a  matter  of  convenience  or  arrangement 
between  them.  If  two  or  more  advance  the 
price,  and  the  deed  is  taken  in  the  name  of 
one  only,  a  trust  wUl  result  in  favor  of  the 
other  for  shares  ptoportlpnatejtp  the  part  of 
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the  price  paid.  It  has  been  held  that  the 
payiDtatt,  to  raise  a  tnist  pro  tanto,  must 
be  for  an  aliquot  part  of  the  real  estate." 
SSee  cases  therein  cited.  "The  principle  Is 
that  the  whole  consideration  for  the  whole 
estate,  or  for  the  moiety,  the  third,  or  some 
other  definite  part  of  the  whole,  must  be  paid 
to  be  the  foundation  of  a  resulting  trust; 
and  that  the  contribution  or  payment  of  a 
sum  of  money  generally  for  the  estate,  when 
such  payment  does  not  constitute  the  whole 
consideration,  does  not  raise  a  trust  by  op- 
eration of  law  for  him  who  pays  it;  that 
the  reason  of  the  distinction  obviously  is 
that  neither  the  entire  Interest  in  the  whole 
estate,  or  in  any  given  part  of  It,  could  re- 
sult from  any  such  payment  to  the  party 
who  makes  it,  without  injustice  to  the  gran- 
tee by  whom  the  residue  of  the  consideration 
Is  contributed."  This  last  statement  was 
taken  from  White  t.  'Carpenter,  2  Paige  [N. 
y.]  240.  The  court  further  proceeds:  "But 
so  strict  a  rule  has  been  much  Impinged  by 
the  liberality  of  the  courts  in  determining 
what  will  establish  payment  for  an  aliquot 
part,  and,  in  the  more  recent  cases,  the  pre- 
sumption has  been  Indulged  that  each  party 
contributing  to  the  purchase  Intended  to  pay 
for  that  portion  of  the  land  his  contribution 
bears  to  the  entire  price  paid." 

12]  The  foundation  of  a  resulting  trust  is 
the  payment  of  the  consideration  or  the  pur- 
chase price.  A  trust  in  the  property  pur- 
chased arises  by  operation  of  law  in  favor 
of  him  who  pays  it  to  the  extent  of  the  pay- 
ment. 

[3]  It  Is  true  in  this  case  that  the  deed 
conveyed  the  entire  80  and  vested  George  W. 
Mabln  with  the  legal  title  to  the  entire  80. 
The  contestants  claim,  however,  that  their 
mother,  CorUla,  purchased  the  west  40  and 
paid  for  it  If  this  be  true,  there  is  no  ques- 
tion of  moiety  or  aliquot  part  They  claim 
that  she  purchased  and  paid  for  the  entire 
west  40,  that  the  title  to  the  entire  west  40 
was  taken  in  her  husband's  name  at  his 
solicitation,  and  it  would  be  immaterial  that 
more  than  the  40  purchased  by  her  was  in- 
cluded in  the  deed.  They  do  not  claim  that 
she  contributed  to  the  purchase  of  the  entire 
VO,  and  are  therefore  entitled  to  a  resulting 
trust  in  her  favor  in  the  entire  80,  to  the 
extent  of  the  payment  made  by  her.  Their 
dalm  Is  that  she  purchased  and  paid  for  the 
west  40  and  that  her  husband  held  this  west 
40  in  trust  for  her.  They  do  not  claim  or 
rest  their  claim  ni>on  an  expressed  agreement 
between  the  father  and  the  mother  as  a 
foundation  for  the  trust,  but  upon  the  fact 
that  she  purchased  and  paid  for  this  west 
40,  and  that  a  trust  resulted  in  her  favor 
by  reason  of  that  fact,  and  parol  evidence 
Is  competent  to  show  the  fact  of  purchase 
and  payment  upon  which  the  trust  is 
founded. 

[4]  Exclude  parol  evidence  of  the  fact  of 
purchase   and  payment,   and   the  resulting 


trust  cannot  be  established  except  by  the 
same  evidence  that  would  prove  an  expressed 
trust.  To  create  a  "resulting  trust"  the  par- 
ty claiming  the  trust  may  show:  (1)  Pay- 
ment by  the  cestui  que  trust  with  her  own 
money.  (2)  The  intention  on  the  part  of 
the  cestui  que  trust  at  the  time  of  the  con- 
veyance that  a  trust  be  created.  (3)  Convey- 
ance to  the  trustee.  (4)  Acknowledgment  on 
the  part  of  the  trustee  of  the  trust,  or  his 
assent  thereto,  or  failure  to  dissent  after 
knowledge. 

[51  The  payment  may  be  shown  by  parol. 
The  intention  of  the  parties  at  the  time  to 
create  a  trust  the  conveyance  and  knowledge 
on  the  part  of  the  trustee  of  the  cestui  que 
trust's  Intention,  and  his  assent  thereto,  may 
be  all  shown  by  parol,  and  from  these  facts, 
when  shown,  the  law  implies  the  trust.  The 
general  rule  is,  where,  upon  the  purchase  of 
the  property,  the  consideration  is  paid  by 
one,  and  tlie  legal  title  conveyed  to  another, 
a  resulting  trust  is  thereby  raised,  and  the 
person  named  in  the  deed  wiU  bold  the  prop- 
erty as  trustee  of  the  party  paying  the  con- 
sideration. In  general,  the  foundation  of 
this  kind  of  trust  is  the  natural  equity  that 
arises  when  parties  do  certain  things.  Thus, 
it  one  pays  the  purchase  money  and  takes 
the  title  in  the  name  of  another,  in  the  ab- 
sence of  all  evidence  of  intention,  the  law 
presumes  a  trust  from  the  natural  equity  that 
he  who  pays  the  money  for  property  ought  to 
enjoy  the  beneficial  interest  See  Ferry  on 
Trusts,  {  124;  Cotton  v.  Wood,  25  Iowa,  44. 

[6]  But,  however,  if  the  person  receiving 
the  conveyance  is  one  for  whom  the  party 
paying  the  consideration  is  under  obligation 
to  provide,  the  law  presumes  it  to  be  an  ad- 
vancement to  him  for  whom  provision  is  to 
be  made,  and  the  burden  then  rests  upon  the 
person  who  seeks  to  establish  a  trust  to  over- 
come this  presumption  by  Bufi3cient  evidence, 
and  this  presumption  may  be  overcome  by 
parol  evidence,  or  by  facts  and  circumstanc- 
es from  which  it  may  be  made  to  appear 
that  the  money  that  went  into  the  purchase 
price  was  not  a  gift  or  an  advancement  such 
as  might  be  presumed  from  the  relationship 
of  the  parties.  See  Cotton  v.  Wood,  25 
Iowa,  47. 

[7]  It  has  been  held,  and  it  is  the  law,  that 
the  evidence  to  show  a  resulting  trust  must 
be  clear  and  certain.  It  must  convince  the 
mind  of  the  trier  of  the  truth  of  the  facts 
on  which  equity  builds  a  resulting  trust 
See  Cunningham  v.  Cunningham,  125  Iowa, 
681,  101  N.  W.  470;  MaUey  v.  Malley,  121 
Iowa,  237,  06  N.  W.  751;  Luckhart  v.  Luck- 
hart,  120  Iowa,  248,  04  N.  W.  461.  It  Is  said 
in  Malley  v.  Malley,  supra:  "The  presump- 
tion is  in  favor  of  the  legal  title,  especially 
one  which  has  stood  unquestioned  and  undis- 
turbed for  many  years,  *  •  •  and  some- 
thing more  than  a  slight  preponderance  of 
tlie    testimony   is   required    to   establish   a 
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We  started  with  these  general  propositions 
that,  where  It  fully  appears  that  one  pur- 
chases and  pays  for  land,  taking  the  title 
In  the  name  of  a  third  person,  the  person  In 
whose  name  the  legal  title  Is  taken  Is  deemed 
to  hold  such  title  In  trust  for  the  real  pur- 
chaser. The  i)erson  who  contends  that  the 
legal  title  Is  held  In  trust  must  establish 
his  contention  by  clear  and  satisfactory  evi- 
dence. The  burden  rests  upon  the  party 
claiming  the  trust,  to  establish,  by  clear  and 
certain  evidence,  the  facts  out  of  which  the 
resulting  trust  would  arise,  to  wit,  the  pur- 
chase and  payment,  and  the  understanding 
and  intention  of  the  parties  In  placing  the 
legal  title  In  the  alleged  trustee. 

[8]  The  original  parties  to  this  transaction 
are  dead.  Therefore,  all  that  they  said  and 
did,  touching  this  matter,  la  found  only  In 
the  memory  of  men.  Many  years  have  pass- 
ed, but  their  conduct,  what  they  said  and 
did,  when  no  motive  for  falsiflcatlon  existed, 
when  clearly  shown,  la  most  satisfactory 
evidence  of  their  understanding  and  inten- 
tion at  the  time.  Allowance,  of  course,  must 
be  made  for  the  infirmity  of  memory  and  the 
difficulty  that  attends  recalling  and  stating 
accurately  events  and  happenings  in  the 
lives  of  others  in  which  the  witnesses  had 
no  personal  interest  or  motive  or  purpose  to 
remember.  Yet  we  realize  that  events  some- 
times of  the  most  trivial  character  remain 
in  the  memory,  when  events  of  more  serious 
and  greater  Importance  have  passed  away. 
The  witnesses  in  this  case  were  the  friends 
and  neighbors  of  the  Mahlns.  The  conversa- 
tions detailed  were  not  sought  after,  nor  do 
they  appear  strange  or  unnatural.  We  must 
assume  that  they  have  detailed  what  the 
memory  now  holds,  and  that  they  have  done 
this  In  good  faith,  and  with  no  sinister  or 
Improper  motive. 

[9]  Assuming  now  that  these  witnesses 
who  have  testified  touching  these  matters, 
though  speaking  from  memory,  have  spoken 
honestly  and  truthfully,  we  reach  the  follow- 
ing conclusions : 

Gorilla  I.  Mahln  received  a  legacy  from 
her  father's  estate  some  time  about  1870. 
That  the  full  amount  of  this  legacy  was  paid 
to  her  at  intervals  prior  to  1888.  That  she 
received  at  least  $800  from  that  source,  pos- 
sibly $1,000.  Some  confusion  exists  in  the 
testimony  as  to  the  $200.  That  subsequent- 
ly she  sold  certain  personal  property  which 
at  the  time  of  the  sale  was  conceded  by 
George  W.  Mahln  to  be  her  property.  That 
at  the  time  of  the  sale,  she,  In  the  presence 
of  her  husband,  said  that  she  wanted  to  ap- 
ply the  money  received  from  the  sale  of  the 
personal  property  upon  the  land  purchased 
from  Mrs.  Hayes.  That  at  the  time  of'  the 
purchase  It  was  understood  between  ber 
and  her  husband  that  she  was  to  apply  the 
money  received  from  her  mother's  estate  in 
payment  of  the  west  40.  That  George  W. 
Mahin  and  his  wife,  speaking  of  this  80, 
always  spoke  of  the  east  40  as  belonging  to 


George  and  the  west  40  to  his  wife.  That  in 
speaking  of  this  40  in  controversy  during  the 
life  of  Gorilla,  George  W.  Mahln  always 
called  it  "Ma's  40,"  and  spoke  of  the  east  40 
as  belonging  to  himself. 

Margaret  Hayes,  from  whom  the  land  was 
purchased,  testifies  that  at  the  time  of  the 
purchase,  "she  spoke  of  wanting  two  deeds 
to  the  property,  and  I  said,  'I  will  make  one 
deed  to  you  and  one  to  George  for  the  otlier 
forty,'  and  at  the  time  the  deed  was  made 
Mr.  Mahln  said:  'We  have  decided  to  buy 
the  farm.  We  have  counted  up,  and  Gorilla 
thinks  she  can  buy  the  west  half  and  I  will 
buy  the  other  half.'  Then  I  said,  'I  wUl 
make  two  deeds.'  He  said,  'Not  necessarily.' 
I  said,  'If  she  pays  for  half,  she  should  have 
it  in  her  own  name.'  She  turned  to  him  and 
said,  'Tou  know,  George,  I  have  over  $1,800 
In  money  and  stock  and  I  can  pay  for  one- 
half  of  the  80.'  He  refilled  that  they  would 
fix  that  when  the  deeds  were  made,  or  some- 
thing to  that  effect.  The  next  conversation 
was  the  evening  before  the  deeds  were  exe- 
cuted, and  I  said:  'What  have  you  decided? 
Do  you  want  one  or  two  deeds?'  Mrs.  Mah- 
ln said,  'I  would  like  to  have  the  west  40  in 
my  name,  but  George  does  not  think  so.'  I 
said,  'I  think  you  ought  to  have  it  that  way." 
He  looked  up  at  me  and  said,  'Do  you  think 
I  would  cheat  Gorilla's  children  out  of  their 
mother's  money?'"  She  further  testified 
that  in  conversations  between  her  and  the 
Mahlns,  afterwards,  she  heard  Mr.  Mahin 
say,  in  Mrs.  Mahln's  presence,  that  the  west 
40  belonged  to  her.  This  was  after  the  deed 
was  executed. 

We  gather  from  this  whole  record  that  it 
was  the  intention  of  the  parties,  at  the  time 
this  land  was  purchased,  that  be  should  hold 
the  west  40  in  trust  for  his  wife;  that  it 
was  understood  between  them  that  she 
should  pay  and  did  pay  for  the  west  40.  Of 
course,  the  evidence  does  not  show  the  actual 
payment  of  the  money  by  her  to  Mrs.  Hayes, 
but  it  does  appear  that  she  had  money  from 
her  mother's  estate;  that  she  sold  property 
which  she  held  in  her  own  right  for  the  pur^ 
pose  of  making  payments ;  that  it  was  her 
design  and  purpose  In  selling  the  property 
to  apply  the  money  on  the  purchase  price  of 
this  land;  that  she  sold  the  property  for 
that  distinct  purpose.  At  one  sale  she  said 
in  substance,  "I  am  In  no  hurry  about  the 
money,  so  that  I  may  have  it  in  time  to 
make  my  payments  on  the  land." 

Where  it  is  shown  that  a  design  and  pur- 
pose is  clearly  formed  in  the  mind  to  do  a 
certain  thing,  and  the  desire  exists  to  do  the 
thing,  and  preparation  is  made  for  the  doing 
of  it,  and  It  is  afterwards  shown  that  the 
thing  so  Intended  to  be  done  was  In  fact 
done,  though  it  does  not  appear  affirmatively 
by  whom  done,  it  is  reasonable  to  presume 
that  the  person  followed  out  the  intention  of 
the  mind  and  did  the  thing  intended,  unless 
the  contrary  appears,  and  this  inference  Is 
more  reliable  as  a  basis  wbcn.  it  appears  that 
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tbe  right,  which  rested  alone  upon  the  doing 
of  the  ac|  Intended  to  be  done,  was  admitted 
by  the  party  against  whom  the  right  is 
claimed.  The  right  could  not  exist  without 
the  doing  of  the  tiling  intended,  to  wit,  the 
payment  of  the  money.  The  right  liaving 
been  admitted  by  the  party  against  whom 
the  right  is  claimed,  the  inference  naturally 
is  that  the  thing  intended  to  be  done,  to  wit, 
the  payment  of  the  purcliase  price,  was  in 
fact  done  in  pursuance  of  tbe  intent. 

In  Wigmore  on  Evidence,  toL  1,  {  102,  we 
find  the  following:  "The  presence  of  a  de- 
sign or  plan  to  do  or  not  do  a  given  act  has 
probative  value  to  show  tliat  the  act  was  in 
fact  done  or  not  done.  A  plan  is  not  always 
carried  out,  but  is  more  or  less  likely  to  be 
carried  out  The  existence  of  the  plan  is  al- 
ways used  In  daily  life  as  the  basis  of  an 
Inference  to  tbe  act  plaimed,"  citing  Cook 
V.  Moore,  11  Gush.  (Mass.)  213,  in  which  it  is 
said:  "The  existence  In  the  mind  of  a  de- 
liberate design  to  do  a  certain  act,  when 
once  proved,  may  properly  lead  to  tbe  infer- 
ence that  the  intent  once  harbored  continued 
and  was  carried  into  effect  by  acts  long  sub- 
sequent to  the  origin  of  the  motive  by  which 
they  were  prompted."  Wigmore,  at  section 
237,  of  tbe  same  volume,  says:  "The  exist- 
ence of  a  design  or  plan  is'  usually  employed 
evidentially  to  indicate  the  subsequent  doing 
of  the  act  designed  or  planned."  This  doc- 
trine was  recognized  by  our  own  court  in 
tbe  case  of  Larsen  v.  Telegraph  Co.,  160 
Iowa,  762,  130  N.  W.  813. 

In  this  case  we  find  the  Intent  of  tbe  par- 
ties, touching  this  land,  revealed  and  made 
manifest  by  the  undisputed  testimony  of 
what  was  said  and  done  by  them  at  tho  time 
of  this  purcliase.  Here  we  find  in  the  record 
evidence  of  admissions,  on  the  part  of  George 
W.  Mahin,  of  the  rights  of  bis  wife  in  the 
property  in  controversy.  Here  we  find  the 
fact  established  that  she  had  not  only  this 
Inheritance  from  her  mother's  estate,  which 
was  put  into  tliis  property,  but  also  Qiat  she 
sold  personal  property  afterwards  with  the 
Intent  and  purpose  of  raising  money  to  ap- 
ply upon  the  mortgage  given  to  secure  the 
balance  of  the  purchase  price.  Here  we  find 
ber  mind  revealed,  in  statements  made  by 
her,  that  her  purpose  and  intent  in  selling 
the  property  was  to  apply  the  proceeds  upon 
the  purchase  price  of  this  land.  We  find  the 
pardiase  price  was  in  fact  paid  by  some  one. 
We  find  the  right  to  this  land  in  controversy 
admitted  by  her  husband,  and  tbe  Irresistible 
conclusion  from  this  Is  that  she  paid  the 
purchase  price,  with  the  understanding  be- 
tween herself  and  her  hnsband  that  she 
should  own  the  west  half  of  this  SO  and  he 
tbe  east  half,  and  that  the  making  of  the 
deed  placed  the  tiUe  to  the  west  half  in  him 
In  trust  for  her. 

[II]  It  is  claimed,  however,  that  the  con- 
testants' rights  are  barred  by  the  statute  of 
limitations.  This  cannot  be  true,  for  the 
general  rale  is,  possession  of  property  by 


a  trustee  is,  in  law,  the  possession  of  the 
cestui  que  trust,  or  at  least  subordinate  to 
his  rights.  In  such  case,  tbe  statute  of  limi- 
tations will  not  begin  to  run  until  the  trustee 
repudiates  his  trust  See  Smith  v.  Smith, 
132  Iowa,  700,  109  N.  W.  184,  119  Am.  St 
Rep.  581 ;  Long  v.  Valleau,  87  Iowa,  676,  66 
N.  W.  31,  56  N.  W,  748;  Zunkel  v.  Colson, 
109  Iowa,  696,  81  N.  W.  176;  Murphy  y. 
Murphy,  80  Iowa,  740,  45  N.  W.  914 ;  Wilson 
V.  Green,  49  Iowa,  25L  In  this  case  It  does 
not  appear  that  George  W.  Mahin  ever  in 
his  lifetime  repudiated,  or  even  questioned, 
the  right  of  his  wife,  as  now  claimed,  in 
the  property  in  controversy.  In  fact,  it  af- 
flrmatively  appears  that  he  never  did,  and 
that  her  right  was  never  questioned  until 
after  his  death.  Under  the  authorities  above 
cited,  the  statute  of  limitations  would  not 
avaU  appellants. 

[11]  It  is  next  contended  that  these  con- 
testants are  estopped,  but  this  will  not  avail 
for  the  reason  that  neither  party  has  changed 
Ills  or  her  position  for  the  worse  by  reason 
of  any  acts  done  by  these  contestants.  It 
does  not  appear  that  she  surrendered  any 
rights  that  she  would  have  had  had  they 
proceeded  at  once  to  insist  upon  the  claim 
now  urged.  The  wife,  under  the  wUl,  got 
one-third  of  all  the  real  estate.  Under  the 
law  she  gets  one-third  of  all  the  real  estate 
and  all  other  statutory  rights  given  her,  to 
wit,  her  homestead  and  exemptions.  Having 
elected  to  take  under  tbe  law,  she  would 
have  received  no  more  had  these  defendants 
urged  their  claim  of  the  father,  than  she 
now  receives.  Therefore  one  of  tbe  essential 
elements  of  estoppel  is  wanting. 

[12]  Next  it  is  urged  that  the  contestants 
were  guilty  of  laches  which  defeats  their 
right  to  recovery,  but  in  such  case  it  must 
appear  that  tbe  party  relying  upon  such 
laches  has  been  prejudiced  by  the  delay  in 
such  a  manner  that  it  would  be  inequitable  to 
grant  the  relief  sought  See  Light  v.  West, 
42  Iowa,  138.  In  Long  v.  Valleau,  87  Iowa, 
686,  65  N.  W.  34,  the  court  says :  "We  have 
held  ttiat  a  court  of  equity  will  not  refuse 
to  enforce  a  trust  clearly  established,  on 
the  ground  that  the  claim  is  stale,  when  the 
cause  of  action  la  not  barred  by  the  statute 
of  limitations." 

[13, 14]  It  is  next  contended. that  the  con- 
testants are  estopped  because  of  certain 
actions  brought  involving  the  title  to  this 
property.  It  is  true  that  the  executor  with 
the  .will  annexed  brought  an  action,  and  the 
court  ordered  this  land  sold  as  the  property 
of  George  W.  Mahin;  that  these  contestants 
were  parties  to  that  suit  They  are  now 
claiming  a  right  to  the  proceeds  arising 
from  the  sale  of  the  west  40.  If  iJiey  had 
a  right  to  the  west  40  as  claimed  by  them, 
they  have  also  a  right  to  the  proceeds.  No 
one  was  prejudiced  by  their  silence.  Nor 
does  this  adjudication  Involve  the  rights 
herein  claimed.    The  proceeding  was  under 
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the  proTtstons  of  the  will.  AU  property  wa3 
sold,  Inclndlng  this  40.  If  the  40  was  held 
In  trnst,  the  tmst  character  of  the  40  when 
sold,  rests  In  the  proceeds.  No  one  was 
prejudiced  hy  their  silence,  or  by  this  sale. 
The  action  to  quiet  title  in  George  W.  Mahin 
was  not  against  these  defendants.  Nor  did 
it  Involve  the  rights  herein  contended  for, 
but  simply  to  quiet  titles  against  third  per- 
sons. George  W.  Mahln  held  the  legal  title. 
The  rights  of  these  parties  were  not  ad- 
judicated in  that  suit  or  called  in  question, 
or  determined  in  any  way.  It  seems  to  have 
been  a  friendly  suit,  so  far  as  these  parties 
were  concerned,  and  not  adverse  In  its 
character.  No  relief  for  appellants  cah  be 
found  In  this  adjudication. 

[11]  We  hold  that  the  court  did  not  err, 
therefore,  in  finding  that  George  W.  Mahin 
held  the  property  in  controversy  in  trust 
for  his  wife,  Corilla,  and  that  these  children, 
contestants  herein,  as  the  heirs  at  law  of 
Corilla,  are  entitled  to  the  proceeds  result- 
ing from  the  sale  of  the  said  40.  But  this 
decree,  however,  must  be  modified  in  this: 
It  being  conceded  that  Corilla  was  the  own- 
er of  the  land  at  the  time  of  her  death, 
then  it  follows,  upon  her  death,  her  husband 
became  entitled  to  an  undivided  one-third 
Interest  in  said  40 ;  that  upon  his  death,  his 
wife,  Anna,  became  entitled  to  a  one-third 
of  the  one-third  of  said  estate,  or  one-ninth 
interest  therein ;  and  the  decree  should  be  so 
modified  as  to  give  to  these  contestants, 
Charles,  Earnest,  and  Fred  Mahin,  eight- 
ninths  of  the  proceeds  of  the  sale  of  the  said 
40;  and  to  the  widow,  Anna  Cartwrlght,  nSe 
Mahin,  an  undivided  one-ninth.  And  with 
this  modification,  the  decree  of  the  lower 
court  stands  modified  and  affirmed. 

WEAVER,  C.  J.,  and  DEEMER  and 
WITHROW,  JJ.,  concur. 


KLINOMAN  V.  MADISON  COUNTY. 
(Supreme  Court  of  Iowa.     Oct  23,  1913.) 

1.  Counties  (J  213*)— LiAurLiXY  fob  Inju- 
'  BIER— Notice  of  Claiu. 

The  fact  that  a  notice  of  claim  for  injuries 
from  a  defective  county  bridge  was  addressed  to 
the  auditor  of  the  county  by  name  and  official 
tide,  instead  of  expressly  to  the  county,  wan 
no  defense  to  an  action  for  the  injuries,  where 
it  was  admitted  that  the  auditor  delivered  the 
notice  to  the  county  attorney  and  board  of  su- 
pervisors, who  disallowed  the  claim  after  inves- 
tigation, the  notice  not  being  jurisdictionaL 

[Ed.   Note.— For   other   cases,    see   Counties, 
Cent  Dig.  iS  342,  343 ;  Dec.  Dig.  i  213.*] 

2.  LiuiTATioN  OF  Actions  (J  118*)— Pebson- 

AI.  INJUBIES. 

Where  plaintiff  sustained  personal  injuries 
from  a  defective  county  bridge  on  April  2,  1910, 
and  filed  his  first  claim  for  $1,000  damages  be- 
fore May  7,  1910,  which  claim  was  lost,  and 
filed  a  subsequent  claim  on  December  14,  1911, 
for  $10,000,  after  which  a  supplemental  petition 
was  filed  on  January  18,  1912,  suit  having  been 


first  commenced  January  25,  1911,  the  action 
was  not  barred  by  limitations.  i 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  627,  628;  Dec;  Dig.  i 
118.*] 

Appeal  from  District  Goarti-Madison  Coun- 
ty;  L.  N.  Hayes,  Judge. 

Suit  for  damages.  Defaidant's  demurrer 
to  the  i>etition  was  sustained.  Plaintiff  ap- 
peals.    Reversed. 

Robbins  &  Nicholson,  of  Winterset,  for  ap- 
pellant Sam  C.  Smith,  County  Attorney,  of 
Winterset,  for  appelle& 

PRESTON,  J.  PlaintlfT  aUeges  that  on 
April  2,  1910,  he  was  injured  while  pas^ng 
over  a  county  bridge  in  Madison  county,  by 
reason  of  a  defect  in  the  bridge,  and  that 
thereafter,  and  before  May  7,  1910,  be  filed 
in  the  office  of  the  county  auditor  of  said 
county  a  claim  for  $1,000  damages  by  reason 
thereof;  that  the  board  of  supervisors  of 
said  county  considered  said  claim,  and  treat- 
ed the  same  as  filed,  but  that  the  same  is  now 
lost  or  destroyed,  through  no  fault  of  plain- 
tiff. 

On  May  7,  1910,  the  following  notice  was 
served: 

Exhibit  A. 

"To  T.  M.  Soott,  Auditor  of  Madison  Coun- 
ty, Iowa:  You  are  h«reby  notified  that  on 
the  2d  day  of  April,  1910,  the  undersigned, 
Henry  ipingman,  was  injured  while  crossing 
over  the  bridge  located  on  the  public  highway 
running  east  of  the  Lincoln  schoolhouse 
through  the  center  of  section  2,  township  75, 
range  28  west,  Lincoln  township,  Madison 
county,  Iowa,  and  being  a  few  rods  west  of 
the  center  of  said  section  2  in  township  75 
north,  range  28  west  5th  P.  M.,  Iowa.  That 
said  Injury  was  caused  by  the  defective  con- 
dition of  the  floor  of  the  said  bridge,  said 
floor  being  in  such  a  decayed  and  rotten  con- 
dition that  while  the  undersigned  was  cross- 
ing over  said  bridge  on  horseback,  the  right 
hind  foot  of  the  horse  he  was  riding  went 
through  the  floor  of  the  said  bridge,  throwing 
the  undersigned  against  the  horn  of  the  saddle 
and  off  the  horse,  striking  his  right  side  on 
the  railing  of  the  said  bridge.  That  by  the 
said  fall  the  undersigned  sustained  serious 
and  permanent  Injuries  to  his  right  side,  etc. 
"[Signed]    Henry  KUngman." 

Said  notice  was  served  by  the  following  ac- 
ceptance: 

"Winterset,  Iowa,  May  7,  1910.  I  hereby 
accept  due  and  legal  service  of  the  above 
notice  and  waive  copy  thereof  and  all  ir- 
regularities as  to  manner  of  service.  T.  M. 
Scott,  Co.  Aud." 

Plaintiff  commenced  suit  January  25,  1911. 
The  petition  alleges,  among  other  things,  in 
substance,  that  after  the  service  of  the  no- 
tice, Exhibit  A,  the  auditor  advised  the 
county  attorney  and  the  board  of  supervisors 
of   said   county   that   the  notice  had   been 


•For  otber  cases  see  same  topic  and  secUon  NUMBER  la  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Iowa) 


KUNGMAN  V.  MADISON  COUNTT 


427 


served,  and  the  board  of  supeirlsors  and  the 
county    attorney   thereafter   examined   said 
bridge,  or  caused  the  same  to  be  examined, 
and  the  drcomstances  of  said  injury  were  In- 
vestigated and  inquired  into  by  the  said  board, 
and  said  board  took  the  notice  and  treated 
the  same  in  all  respects  as  though  the  same 
was  a  valid  and  binding  notice  on  said  coun- 
ty ;  that  the  board  did,  by  said  notice,  in  fact 
become  advised  of  said  accident,  and  the  time 
and  place  and  circumstances  thereof  as  fully 
.  as  though  the  said  notice  had  been  directed 
to  "Madison  County,  Iowa,"  instead  of  to  "T. 
M.  Scott,  Auditor  of  Madison  County,  Iowa." 
On  December  14,  1011,  plaintiff  filed  with  the 
auditor  a  claim  for  $10,000  damages  on  the 
same  facts.    January  18,  1912,  plaintiff  filed 
a     supplemental     petition,     which     alleges, 
among  other  things,  that  since  the  filing  of 
plaintlCTs  original  petition  herein,  and  on  the 
14th  day  of  December,  1811,  plaintiff  filed  in 
the  office  of  the  auditor  of  Madison  county, 
Iowa,  to  be  acted  on  by  the  board  of  super- 
visors of  said  county,  bis  claim  for  damages, 
based  upon  the  same  facts  and  circumstances 
set  out  in  Ids  original  petition,  which  said 
account  or  claim  was  verified  by  plaintiff,  a 
copy  of  the  same  being  attached ;   that  plain- 
tiff did  not  know  until  December  13,  1911, 
that  said  claim  Iiad  not  been  filed  in  the  au- 
ditor's office,  and  had  no  knowledge  of  such 
failure  until  said  date,  and  then  on  said  date 
it  developed  on  the  proceedings  in  court  that 
the  same  tiad  never  been  .filed;  that  the  said 
claim  was  considered  by  the  board  of  super- 
visors of  defendant  county,  and  acted  on  by 
them  on  December  28,  1911,  at  which  time 
said  claim  was  disallowed,  and  said  board  in- 
dorsed on  said  claim  their  action  thereon,  in 
the  following  words  and  figures,  to  wit: 

"December  28,  1911.  Dlssallowed  by  order 
of  board  of  sapervisors.  H.  H.  Deardorf, 
Chairman." 

The  defendant  demurred  on  two  grounds: 
First,  that  the  cause  of  action  is  barred  by 
the  statute  of  limitations;  and,  second,  that 
no  notice  was  served  on  defendant  county 
within  60  days,  as  required  by  the  statute. 
There  is  no  serious  question  as  to  the  suf- 
ficiency of  the  notice,  Exhibit  A,  so  far  as 
time,  place,  and  circumstances  are  concerned. 
It  was  served  on  the  auditor  wltliin  60  days 
from  the  happening  of  the  injury.  It  has 
been  held  that  filing  a  claim  with  the  auditor 
within  60  days,  stating  the  facts  required, 
complies  with  the  statute  as  to  notice.  Perry 
V.  Clarke  County,  120  Iowa,  96,  94  N.  W. 
464. 

[1]  Tbia  point  is  not  argued  by  appellee. 
The  real  contention  is  that  the  notice  is  not 
addressed  to  "Madison  County,"  but  to  "T. 


M.  Scott,  Auditor  of  Madison  County,  Iowa." 
It  is  appellee's  contention  that  when  a  writ- 
ten notice  is  required  to  be  served  upon  a 
person,,  the  law  contemplates  that  it  shall  be 
addressed  to  him.  Claflin  v.  Iowa  City,  12 
Iowa,  284;  Steele  v.  Murry,  80  Iowa,  336, 
45  N.  W.  1030 ;  Estate  of  Anderson,  125  Iowa, 
670,  101  N.  W.  510;  Williams  v.  Trust  Co., 
126  Iowa,  22, 101  N.  W.  277 ;  and  other  cases. 
In  these  cases  it  was  sought  to  acquire  Juris- 
diction to  render  a  Judgment,  or  make  an 
order  and  the  like.  The  notice  in  a  case  of 
this  kind  is  not  Jurisdictional.  It  is  a  con- 
dition precedent  to  bringing  suit,  and  the 
purpose  is  to  allow  the  county  officers  to 
investigate  the  matter  while  fresh,  and  to 
ascertain  what  evidence  there  may  be  of  con- 
ditions existing  at  the  time  of  the  alleged  in- 
Jury. 

It  is  alleged  in  the  petition,  and  admitted 
by  the  demurrer,  that  the  auditor  delivered 
the  notice  to  the  county  attorney  and  the 
board,  who  did  make  an  investigation  and 
acted  upon  the  claim  by  disallowing  it  If 
this  be  true,  the  county  and  its  officers  were 
not  misled.  The  notice,  though  not  drawn 
with  proper  care,  served  its  purpose.  The 
auditor  was  a  person  upon  whom  notice  could 
be  properly  served.  The  notice  was  address- 
ed to  die  "Auditor  of  Madison  County, 
Iowa,"  and  particularly  describes  the  place  in 
Madison  county,  Iowa,  where  the  injury  is 
alleged  to  have  occurred.  The  auditor  and 
the  board  treated  the  notice  as  though  it 
was  served  on  the  county.  The  auditor  seems 
to  have  understood  that  the  claim  was  not 
made  against  him  personally.  In  the  Perry 
Case,  supra,  the  claim  filed  with  the  auditor, 
and  which  was  considered  as  a  notice,  was 
directed  "To  the  Board  of  Supervisors  of 
Clarke  County,"  rather  than  to  the  county, 
and  it  was  held  good.  See,  also,  Neely  v. 
Mapleton,  189  Iowa,  582,  117  N.  W.  981; 
Fortin  V.  Basthampton,  142  Mass.  486,  8 
N.  E.  328;   29  Cy&  1117;  37  Cyc.  306. 

[2]  The   first  claim,   filed  before   May   7, 

1910,  and  which  is  claimed  to  have  been  lost, 
was  for  $1,000.    The  one  filed  in  December, 

1911,  claimed  $10,000.  No  question  is  raised 
on  this  appeal  as  to  the  amount  of  plaintiff's 
recovery,  if  at  alL  The  question  now  before 
us  la,  whether  under  the  admitted  facts 
plaintiff  is  entitled  to  recover  anything,  or 
whether  his  claim  is  barred. 

We  are  of  opinion  that  the  trial  court  erred 
in  sustaining  the  demurrer.  The  case  is 
therefore  reversed  and  remanded. 

Reversed. 

WEAVER,  O.  J.,  and  LADD  and  EVANS, 
JJ.,  concur. 


Digitized  by 


Google 


428 


143  NORTHWESTERN  REPORTER 


(Iow» 


JAMES  T.  WBISMAN  et  aL 
(Supreme  Court  of  Iowa.     Oct  23,  1913.) 

1.  PUCADINO  (t  214*)— DEinrBBEa 

A  demurrer  admits  the  facta  well  pleaded. 
[Ed.    Note. — For   other    cases,    see    Pleading, 
Cent.  Dig.  f {  625-534 ;   Dec.  Dig.  S  214,*] 

2.  HouESTBAD  (J  103*)— Judgments— Liens. 

Under  Code  1897,  §  2976,  providing  that 
the  homestead  may  be  sold  under  execution  for 
debts  acquired  prior  to  its  acquisition,  but  that 
it  shall  not  be  sold  except  to  supply  a  deficien- 
cy remaining  after  the  other  property  of  the 
debtor  has  been  exhausted,  a  judgment  creditor, 
while  having  a  lien  upon  an  after-acquired 
homestead  of  his  debtor,  has  no  higher  lien 
than  that  on  all  other  property,  and  conse- 
quently it  continues  only  for  the  10  years  pre- 
scribed by  section  3801. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §i  167, 158 ;  Dec.  Dig.  |  103.*] 

8.  JiTDOMBNT  (J  795*)- Liens. 

A  judgment  lien,  being  statutory,  expires 
in  accordance  with  the  limitation  of  Code  1897, 
I  3801,  although  execution  may,  under  section 
3955,  be  issued  at  any  time  during  the  life  of 
the  judgment  which  continues  in  force,  under 
section  3447,  subd.  8,  for  20  years  before  being 
barred  by  limitations. 

lEA.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1388-1394,  1397-1406;  Dec.  Dig. 
i  796.*] 

4.  Judgment  (J  795*)— Issuance- Lien. 

After  the  judgment  lien  has  been  lost  by 
the  lapse  of  10  years,  the  levy  of  an  execution 
creates  a  lien  only  from  the  date  of  the  levy, 
and  only  upon  the  real  estate  which  Is  subjected 
to  that  levy. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  Si  1388-1394,  1397-1406;  Dec.  Dig. 
§  795.*] 

5.  EXECUTOBS  AND  Aduiniotkatobs  ({  231*)— 
Pboof  of  Claiks— Judouent  Debts. 

Plaintiff  was  the  assignee  of  a  judgment 
recovered  against  defendant's  ancestor  in  1893. 
The  ancestor,  who  had  acquired  a  homestead 
subsequent  to  the  incurring  of  the  debt  for 
which  judgment  was  rendered,  died  in  1897, 
and  in  1912  plaintiff  brought  an  action  to  sub- 
ject the  homestead  to  the  payment  of  the  judg- 
ment. Held  that  as  the  lien  of  the  judgment 
had  expired  in  1903,  the  present  action  could 
not  be  maintained,  for  the  plaintiff,  after  the  ex- 
piration of  his  judgment  lien,  stood  in  no  better 
position  than  any  other  creditor,  and  therefore 
his  failure  to  prove  his  claim  with  the  adminis- 
trator barred  his  rights  to  enforce  it  against 
the  homestead,  for  Code  1897,  S  3349,  declares 
that  "debts,"  which  term  includes  judgment 
debts,  shall,  upon  the  death  of  the  debtor,  be 
barred  unless  filed  with  the  administrator,  or 
proved  and  allowed  within  one  year  from  the 
date  of  the  notice  of  the  administrator's  ap- 
pointment, and  section  3305  prohibits  the  grant- 
ing of  admiuUtration  more  than  five  years  aft- 
er the  death  of  the  decedent;  plaintiff  by  his 
delay  having  lost  his  right  either  to  prove  the 
debt  against  the  estate  and  be  paid  out  of  the 
other  assets,  or  to  enforce  the  lien  upon  the 
homestead. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  804,  828, 
829 ;    Dec.  Dig.  {  231.*] 

Appeal  from  District  Court,  Lee  County; 
Henry  Bank,  Judge. 

Application  for  an  execution  on  a  judgment 
recovered  against  Wm.  Welsman,  deceased; 
the  lien  of  the  Judgment  having  expired  be- 


fore the  commencement  of  this  action.  Ac- 
tion brought  under  section  4036  of  the  Cod» 
of  1897.    Affirmed. 

W.  D.  Patterson  and  John  B.  C^aig,  botli 
of  Keokuk,  for  appellant  W.  J.  Roberts,  W. 
O.  Howell,  and  D.  F.  Miller,  all  of  Keokuk, 
for  appellees. 

OAYNOR,  J.  On  the  10th  day  of  October, 
1912,  plaintiff  filed  her  petition  in  the  dis- 
trict court  of  Lee  county,  claiming  that  on 
October  9, 1893,  one  Wilson  recovered  a  Judg- 
ment in  this  court  against  William  Weisman 
for  the  sum  of  $1,248,  with  interest  and  costs; 
that  said  Judgment  was  duly  assigned  to  the 

plaintiff;   that  on  or  about ,  1897,  said 

William  Weisman  died  intestate,  owning  at 
the  time  of  his  death  in  fee  the  front  SO 
feet  of  lots  4,  6,  6,  block  126,  in  the  city 
of  Keokuk,  which  property,  at  the  time  of 
his  death,  he  occupied  as  a  homestead;  that 
the  debt  for  which  the  Judgment  was  render- 
ed  was  contracted  on  or  about  the  19th  day 
of  August,  1892;  that  the  debt  upon  which 
this  judgment  was  rendered  is  older  and  prior 
to  the  homestead  rights  in  the  said  Weisman, 
or  the  defendants  herein,  who  are  the  heirs 
at  law  of  the  said  Weisman,  and  is  a  prior 
lien  upon  said  property — and  plaintiff  prays 
that  an  execution  issue  on  said  debt  for  the 
sale  of  the  said  property,  and  for  the  pay- 
ment of  said  judgment,  interest,  and  costs, 
as  provided  by  section  4036  of  the  Code  of 
1897. 

To  this  petition,  the  defendants  filed  the 
following  demurrer:  (1)  The  facts  stated  la  ' 
the  petition  do  not  entitle  plaintiff  to  the 
relief  demanded.  (2)  Plaintiff's  Judgment  is 
not  a  lien  upon  the  real  estate  of  defendants 
which  plaintiff  seeks  to  subject  to  the  i>ay- 
ment  thereof.  The  lien  of  plaintiff's  judg- 
ment, if  any  be  had  at  the  time  of  the  deatli 
of  WiUlam  Weisman,  deceased,  upon  said  real 
estate,  expired  on  the  0th  day  of  October. 
1903,  and  since  said  date  plaintiff  has  had, 
and  now  has,  no  remedy  against  the  said 
real  estate. 

[1]  The  demurrer  admits  the  facts  plead- 
ed. The  facts  are,  therefore,  that  the  appel- 
lant's Judgment  was  recovered  October  9, 
1893;  that  the  debt  for  which  the  Judgment 
was  rendered  was  contracted  the  19tb  of  Au- 
gust, 1892;  that  William  Weisman  died  la 
the  year  1887 ;  that  at  the  time  of  his  death 
he  was  the  owner  of  the  property  in  contro- 
versy, and  occupied  the  same  as  a  homestead. 
The  question  is.  Do  these  facts  entitle  the 
plaintiff  to  an  execution  against  the  property 
described  in  this  petition? 

Section  3801  of  the  Code  of  1887  provides: 
"Judgments  in  the  Supreme  or  District 
Court  of  this  state,  or  in  the  Circuit  or  Dls- 
trict  Court  of  the  United  States  within  the 
state,  are  Hens  upon  the  real  estate  owned  by 
the  defendant  at  the  time  of  such  rendition. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key-No, 
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and  also  upon  all  he  may  snbseqnently  ac- 
quire, for  the  period  of  ten  years  from  the 
date  of  the  Judgment"  It  does  not  appear 
from  the  iietltlon  whether  Weisman  was  the 
owner  of  this  property  or  not  at  the  time 
the  debt  was  contracted,  nor  at  the  time  of 
the  rendition  of  the  Judgment;  but  it  does 
appear  that  he  was  the  owner  of  It  at  the 
time  of  his  death.  Section  2976  provides: 
"The  homestead  may  be  sold  on  execution 
for  debts  contracted  prior  to  Its  acquisition, 
but  in  such  case  It  shall  not  be  sold  except 
to  suppiy  any  deficiency  remaining  after  ex- 
hausting the  other  property  of  the  debtor  lia- 
ble to  execution."  It  appears  that  the  debt 
upon  which  this  Judgment  was  rendered  was 
contracted  prior  to  the  acquisition  of  the 
homestead  now  aonght  to  be  subjected  to 
the  payment  of  the  Judgment  Section  3055 
provides:  "Executions  may  issue  at  any  time 
before  the  Judgment  is  barred  by  the  stat- 
ute of  limitations."  Section  4036  provides: 
"AVhen  a  Judgment  has  been  obtained  against 
«  decedent  In  his  lifetime,  the  plaintiff  may 
file  his  petition  in  the  office  of  the  clerk  of 
the  court  where  the  Judgment  Is  rendered, 
against  the  executor,  the  heirs  and  devisees 
of  real  estate,  if  such  there  be,  setting  forth 
the  facts,  and  that  there  is  real  estate  of  the 
deceased,  describing  its  location  and  extent 
and  praying  the  court  to  award  execution 
against  the  same."  It  is  under  this  last  sec- 
tion that  this  action  is  commenced. 

[2]  It  will  be  noticed  that  section  2976 
provides  for  the  sale  of  the  homestead  for 
debts  contracted  prior  to  its  acquisition.  This 
section  does  not  in  specific  terms,  create  any 
lien  on  the  homestead  for  debts  contracted 
prior  to  Its  acquisition,  but  that  it  may  be 
sold  upon  execution  therefor.  While  under 
this  statute  it  is  liable  for  debts  contracted 
prior  to  its  acquisition,  before  It  can  be  ap- 
propriated to  that  purpose.  Judgment  must 
be  entered  against  the  owner,  or  the  party 
claiming  the  homestead  after  the  debt  was 
contracted,  that  execution  may  issue  thereon. 
It  then  stands  as  other  real  estate,  the  effect 
of  this  statute  being  to  relieve  ttiat  wlilch 
would  otherwise  be  exempt  as  a  homestead 
from  the  exemptions  provided  therefor,  and, 
as  to  debts  contracted  prior  to  its  acquisition. 
It  stands  as  any  other  real  estate,  liable  to 
be  taken  on  execution  for  such  debts,  except 
that  It  cannot  be  so  taken  and  sold  except  to 
supply  any  deficiency  remaining  after  ex- 
hausting the  other  property  of  the  debtor 
liable  to  execution.  Assuming,  therefore,  that 
this  statute  2976  gives  the  party  whose  debt 
was  contracted  prior  to  the  acquisition  of  the 
hoDoestead  a  lien  upon  the  homestead,  when 
his  claim  is  reduced  to  judgment  and  a  right 
to  an  execution  against  the  homestead  for 
the  amount  of  the  Judgment  the  Judgment 
obtained,  upon  such  a  debt,  will  continue  up- 
on the  real  estate  as  a  lien  for  a  period  of 
ten  years  from  the  date  of  Judgment 


It  is  argued  that  this  statute  creates  a 
special  lien  upon  the  homestead  in  favor  of 
one  whose  debt  was  contracted  prior  to  its 
acquisition.  True,  it  gives  him  a  right  to 
the  homestead  which  others  do  not  have, 
whose  debts  were  contracted  after  the  home- 
stead was  acquired.  But  it  cannot  be  that 
it  was  the  intention  of  the  Legislature  to 
create  a  lien  upon  property  occupied  as  a 
homestead,  for  debts  contracted  prior  to  its 
acquisition,  for  a  period  longer  than  that 
which  governs  Judgments  obtained  on  other 
debts,  which  lien  is  limited  to  ten  years.  To 
hold  that  a  Judgment  obtained  on  a  debt 
contracted  prior  to  the  acquisition  of  the 
homestead  was  a  lien  upon  the  homestead  for 
a  period  longer  than  ten  years  would  be  to 
place  the  homestead  In  a  disadvantageous 
position.  The  Judgment  obtained  upon  such 
a  debt  is  the  same  as  any  other  Judgment 
and  has  the  same  life,  and  the  period  of  the 
lien  continues,  as  the  lien  on  other  judgments, 
as  provided  in  section  3801,  for  ten  years. 

The  Judgment  obtained  on  an  Indebtedness, 
contracted  j>rlor  to  the  acquisition  of  a 
homestead,  becomes  a  lien  on  all  real  estate 
owned  by  the  debtor  at  the  time  of  its  ren- 
dition. It  becomes  a  lien  on  the  homestead 
only,  because  the  debt  was  contracted  prior 
to  the  acquisition  of  the  homestead.  The 
lien  Is  no  different  except  the  limitation  of  its 
enforcement  to  wit  after  all  other  property 
has  been  exhausted.  This  statute,  making 
a  homestead  liable  for  debts  contracted  prior 
to  its  acquisition,  has  the  effect  only  of  re- 
lieving it  from  its  exemption  as  such,  and 
that  thereafter,  as  to  debts  contracted  prior 
to  that  time,  it. stands  as  all  other  real  es- 
tate, and  may  be  sold  on  general  execution. 
No  special  lien  was  awarded  or  given  in  the 
original  Judgment  now  under  consideration. 

[3]  The  right  to  issue  an  execution  exists  as 
long  as  the  Judgment  remains  unsatisfied, 
and  not  barred  by  the  statute  of  limitations. 
But  the  lien  of  the  Judgment  expires  within 
ten  years.  The  Judgment  lien  is  statutory, 
and  expires  with  the  statutory  limitations 
upon  its  life,  to  wit  ten  years.  The  Judg- 
ment continues  alive  until  barred  by  the 
statute.    Section  3447,  subd.  & 

[4]  Generally  the  right  to  issue  an  execu- 
tion and  levy  upon  real  estate  exists  as  long 
as  the  Ju(^ment  remains  unpaid  and  unbar- 
red. But  after  the  statutory  lien  has  been 
lost  by  the  ten  years,  the  levy  of  an  execu- 
tion creates  a  lien  only  from  the  date  of  the 
levy,  and  no  lien  exists  after  ten  years  on 
real  estate  untu  an  execution  Issues,  and  a 
levy  Is  made,  and  then  only  upon  the  real 
estate  upon  which  the  levy  Is  made. 

[S]  We  come  now  to  the  real  question  in 
this  case.  The  Judgment  was  obtained  in  Octo- 
ber, 1893.  The  lien  of  the  Judgment  therefore 
expired  in  October,  1903.  At  the  time  this  ac- 
tion was  commenced,  the  Judgment  defend- 
ant was  dead.  Therefore,  at  the  time  this 
action  was  commenced,  and  for  several  years 
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prior  to  that,  the  plaintiff  had  no  lien  upon 
the  property  In  controversy.  He  stood  as  a 
general  creditor,  having  a  claim  against  the 
estate,  evidenced.  It  Is  true,  by  a  judgment, 
but  with  no  lien  on  any  property  belonging 
to  the  estate,  and  no  right  to  appropriate  any 
property  by  virtue  of  any  lien,  as  against 
any  other  creditor  of  the  estate.  He  might 
have  filed  his  Judgment  with  the  administra- 
tor, and  had  payment  out  of  the  personal 
property  belonging  to  the  estate,  and,  If  that 
was  insufficient,  the  administrator  might 
have  appropriated  the  real  estate,  by  proper 
proceedings,  to  the  payment  of  claltns  against 
the  estate.  Having  no  lien  upon  any  proper- 
ty of  the  estate,  real  or  personal,  at  the  time 
this  action  was  commenced,  he  stood  In  no 
better  position  to  appropriate  any  property  of 
the  estate  to  the  payment  of  his  claim  than 
any  other  unsecured  creditor.  Therefore  he 
should  have  pursued  the  remedy  open  to  him 
by  law  and  filed  his  claim  with  the  adminis- 
trator, had  it  proved  and  allowed,  and  paid 
as  other  claims  against  the  estate.  This  he 
has  not  done,  and,  if  he  had  a  lien  upon  any 
real  estate  belonging  to  the  intestate  at  the 
time  of  his  death,  this  he  would  not  be  re- 
quired to  do,  but  might  proceed  against  the 
■property  upon  which  he  has  the  Hen.  follow- 
ing the  provisions  of  the  section  under  which 
this  suit  is  brought;  but  this  he  must  do 
while  the  lien  exists.  While  a  judgment  is 
good  for  20  years  from  the  date,  of  its  ren- 
dition, and  may  be  enforced,  and  while  other 
claims  are  not  barred  until  after  the  lapse 
of  many  years  after  they  are  contracted, 
yet,  when  a  party  dies,  unless  these  claims 
are  filed  with  the  administrator,  or  approved 
and  allowed,  or  proven  within  one  year  from 
the  date  of  the  notice  of  the  appointment  of 
the  administrator,  they  are  barred  as  against 
the  estate,  as  provided  in  section  8349  of  the 
Code  of  1897. 

It  is  true  that  in  this  case  it  does  not  ap- 
pear that  any  administrator  was  appointed ; 
but  it  does  appear  that  more  than  five  years 
have  elapsed  since  the  death  of  the  intestate 
in  which  original  administration  could  be  ap- 
pointed. Section  3305  provides:  "Admin- 
istration shall  not  be  originally  granted  after 
five  years  from  the  death  of  tiie  decedent,  or 
from  the  time  of  his  death  was  known,  in 
case  he  died  out  of  the  state."  It  would  ap- 
pear then  that  the  plaintiff,  having  no  lien  up- 
on any  real  property  at  the  time  this  action 
was  begun,  stood  as  a  general  creditor  hav- 
ing a  claim,  evidenced  by  a  judgment  against 
the  estate  of  Weisman,  which  he  might  have 
enforced  as  a  creditor  by  securing  tbe  ap- 
pointment of  an  administrator  within  five 
years,  and  presenting  his  claim  as  the  law 
required. 

In  Davis  v.  Schawhan,  34  Iowa,  91,  a  case 
similar  to  this,  this  court  said :  "The  judg- 
ment became  a  lien  at  the  time  of  its  rendi- 
tion, and  such  lien  continued  for  ten  years. 
*  .  *  *  It  could  have  been  enforced  against 
the  land  at  any  time  before  the  expiration  of 


this  period,  even  after  the  death  of  the  judi;- 
ment  debtor,  without  filing  it  as  a  claim 
against  the  estate,  and  it  is  only  necessarj' 
to  BO  file  the  judgment  where  it  is  sought  to 
obtain  payment  thereof  out  of  the  personal 
assets  In  the  hands  of  the  administrator. 

*  ♦  •  The  plaintiff,  therefore,  could  have 
enforced  his  Judgment  against  the  real  es- 
tate on  which  it  was  a  lien  at  any  time  with- 
in ten  years  after  its  rendition  unaffected  by 
the  death  of  the  judgment  creditor.  But  he 
suffered  his  Uen  to  expire  before  issuing  ex- 
ecution, or  making  any  effort  to  enforce  the 
judgment  After  the  expiration  of  the  lien, 
the  plaintiff  had  no  special  claim  to  have  his 
judgment  satisfied  out  of  the  real  estate  on 
which  it  had  been  a  lien.  He  could  then  only 
seek  payment  of  his  judgment  from  the  per- 
sonal assets  in  the  hands  of  the  administra- 
tor, in  which  case  the  real  estate  might,  in 
the  event  of  the  inadequacy  of  tbe  personal 
assets,     be    subject    to    payment    thereof. 

*  *  *  But,  to  entitle  one  holding  a  claim 
against  an  estate  of  a  deceased  person  to 
payment  from  the  personal  assets,  he  most 
pursue  the  method  prescribed  by  law  for  that 
purpose,  and  it  is  enacted  by  section  2405 
(now  3349)  'that  all  claims  of  tbe  fourth 
class  (the  one  to  which  plaintiff's  claim  be- 
longs), not  filed  and  proved  within  one  year 
and  a  half  after  notice  of  administration  is 
granted  are  forever  barred.  •  •  •'  Do- 
satisfled  judgments  rendered  prior  to  the 
death  of  the  decedent  are  required  to  be  en- 
tered in  the  catalogue  of  claims,  and  so  mudi 
thereof  allowed  as  the  plaintiff  will  show  by 
his  own  oath,  or  otherwise.  Is  stiU  unpaid. 

*  •  •  Now,  as  we  have  seen,  this  is  only 
necessary  when  it  is  sought  to  obtain  pay- 
ment from  the  personal  assets  in  the  hands 
of  the  administrator,  and  the  Judgment 
lien  may  be  enforced  against  the  real  estate, 
notwithstanding  more  than  18  months  hare 
elapsed  since  notice  of  the  appointment  of  tbe 
administrator.  Thus  the  judgment  creditor 
has  two  remedies,  or  rather  he  has  recourse 
to  two  funds.  He  may  either  seek  payment 
out  of  the  personal  assets,  or  he  may  enforce 
his  lien  on  the  real  estate.  If  he  adopts  the 
latter,  he  must  do  so  before  his  lien  has  ex- 
pired; he  cannot  do  so  afterwards.  If  he 
adopts  the  former,  he  must  file  his  claim  duly 
approved  within  the  time  limited  by  the  lav. 
The  plaintiff  has  entirely  failed  to  pursue  ei- 
ther fund  within  the  time  limited,  and  his 
claim  is  therefore  barred."  See,  also,  Bald- 
win V.  Tuttle,  23  Iowa,  66;  Boyd  v.  Collins, 
70  Iowa,  298,  30  N.  W.  574.  In  Hansen  Em- 
pire Fur  Fact  v.  Teabout  104  Iowa,  361, 
367,  73  N.  W.  876,  we  find  the  same  doctrine 
affirmed  by  this  court 

We  are  satisfied  the  court  did  not  err  in 
sustaining  the  demurrer,  and  the  cause  is 
therefore  affirmed. 

WEAVER,  C.  J.,  and  DEEMEB  and 
WITHROW.  ^jf,C0?^OOgle 
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COOLET  et  aL  v.  MAINE  et  aL 
(Sapreme  Court  of  Iowa.    Oct  23,  1918.) 

1.  IiIMITATION    OF    ACTIONS    (§    180*)— DKMTJK- 
BEB— SUFFICIUNCT. 

A  demurrer  to  the  petition,  stating  "that 
the  petition  shows  upon  its  face  that  the  cause 
of  action  therein  set  out  is  barred  by  the  stat- 
ute of  limitations,"  sufficiently  raised  the  ob- 
jection that  the  cause  of  action  was  barred  by 
the  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  Ji§  670-675,  681;  Dec. 
Dig.  S  180.*] 

2.  Pleading  (>  208*)  —  Dejiukbeb  to  Peti- 
tion. 

A  demurrer  need  be  only  sufficiently  spe- 
cific to  call  the  court's  attention  without  argu- 
ment to  the  particular  matter  to  which  it  is 
directed. 

[£d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §S  513-619;    Dec.  Dig.  |  208.*] 

3.  Descknt  and  Distkibution  (|  76*)  — Dk- 
BCENT  TO  Heibs— Time  op  Taking. 

Beal  estate  descends  to  the  heirs  at  once 
upon  tiie  death  of  the  ancestor. 

FEd.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  i|  243-261,  260-282; 
Dec.  Dig.  {  76.*] 

4.  Limitation  of  Actions  (|  44*)— Action  to 
Rbcoteb  Land. 

Where  the  ancestor  died  on  September  12, 
1901,  and  the  petition  in  a  suit  by  heirs  to  set 
aside  probate  of  his  will  and  quiet  title  in  plain- 
tiffs was  filed  October  5,  1911,  after  which  de- 
fendants appeared  in  answer,  the  action  was 
barred  by  the  10-year  limitation;  the  cause 
of  action  accruing  upon  the  ancestor's  death. 
[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  220-230,  232;  Dec. 
Dig.  i  44.*] 

5.  Limitatiow  of  Actions  (S  118*)  —  Com- 
mencement of  Action— Evidence. 

The  record  alone  must  be  looked  to,  to  de- 
termine when  notice  of  the  beginning  of  an 
action  was  delivered  to  the  sheriff,  or  when  the 
action  was  instituted,  as  affecting  the  statute 
of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  S27,  628;  Dec.  Dig.  { 
lis.*] 

Appeal  from  District  Court,  Adams  Coun- 
ty;  H.  K.  Evans,  Judge. 

Action  to  set  aside  the  probate  of  a  will, 
and  to  conflrm  tbe  title  In  the  plaintiffs,  as 
beirs  at  law  of  the  testator,  on  tbe  ground 
that  tbe  will  was  void  in  so  far  as  it  be- 
queathed to  certain  corporations  an  amount 
in  excess  of  tbe  statutory  limitation,  and  to 
'  quiet  the  title  in  tbe  plaintiffs.  Demurrer 
to  tbe  petition  on  tbe  ground  that  tbe  plain- 
tiffs' action  was  barred  by  the  statute  of 
limitations.  Plaintiffs  appeal.  Judgment  af- 
firmed. 

W.  S.  Hefling,  of  Coming,  for  appellants. 
A.  Ray  Maxwell  and  MeyerboS  &  Gibson,  all 
of  Coming,  for  appellees. 

GAYNOK,  J.  On  tbe  5th  of  October,  1911, 
the  plaintiffs  filed  tbelr  petition  in  tbe  dis- 
trict court  of  Adams  county,  claiming:  That 
they  are  beirs  at  law  of  one  Margaret  Ritcb- 
e.v.  wbo  died  on  or  about  September  12,  1901, 


seised  of  certain  real  estate  situated  in 
Adams  and  Montgomery  counties,  worth  ap- 
proximately $28,000.  That  deceased  left  a 
will  wblcb  was  duly  probated  in  tbe  district 
court  of  Montgomery  county,  in  May,  1902. 
That  the  said  Margaret  Ritchey  died,  leaving 
neither  child  nor  parents.  That  tbe  husband 
of  tbe  said  Margaret  Rltcbey,  James  Milton 
Rltcbey,  survived  ber;  that  by  tbe  terms  of 
the  will  of  Margaret  Rltcbey  she  bequeathed 
an  excess  of  26  per  cent  of  ber  property  to 
certain  corporations  organized,  not  for  pe- 
cuniary profit,  to  wit.  United  Presbyterian 
College,  located  at  Monmouth,  Warren  coun- 
ty, 111.,  the  Presbyterian  Church  of  Vlllisca, 
Montgomery  county,  Iowa,  and  tbe  dty  of 
Yllllsca  In  tbe  same  county,  tbe  last  as  trus- 
tee for  tbe  use  and  benefit  of  tbe  cemetery 
located  near  Vlllisca.  That  tbe  defendants 
Horace  Maine  and  Alice  Maine  hold  tbe  rec- 
ord title  to  land  situated  in  Adams  county, 
described  as  follows:  E.  %  of  the  N.  W.  V4, 
and  tbe  S.  W.  %  of  tbe  N.  R  ^,  and  tbe  E. 
%  of  the  S.  W.  %  and  tbe  W.  %  of  tbe  S.  E. 
V4,  in  section  19—71—34.  Also  the  S.  %  of 
tbe  S.  %  of  tbe  N.  E.  %  of  tbe  S.  E.  ^  in  sec- 
tion 17.  That  tbe  defendant  Wm.  Anderson 
claims  to  own  lots  21  and  639  in  the  city  of 
YilUsca,  and  the  defendant  W.  A.  Camp 
claims  to  own  lot  97  in  tbe  same  dty.  That 
the  other  defendants  claim  some  Interest  in 
the  land  as  mortgagees.  That  tbe  defendants 
Horace  and  Alice  Maine  claim  to  have  receiv- 
ed their  title  from  James  Milton  Ritchey. 
Tbat  the  defendants  have  possession  and  have 
held  possession  of  the  property  aforesaid  for 
at  least  eight  years,  and  thereto  adverse  to 
the  plaintiffs.  Therefore  the  plaintiffs  pray 
that  tbe  will  of  the  said  Margaret  mtchey  be 
declared  void,  and  that  all  proceedings  under 
tbe  same  be  held  null  and  void,  and  they  fur- 
ther pray  that  their  claims  as  beirs  at  law 
be  established  against  the  adverse  claims  of 
those  defendants,  and  tbat  they  be  decreed 
to  be  the  owners  of  76  v^t  cent  of  two-thirds 
of  the  entire  estate.  To  the  plaintiffs'  peti- 
tion was  attached  a  copy  of  the  will  of 
Margaret  Rltcbey.  To  the  petition  afore- 
said, tbe  defendants,  on  the  20th  day  of 
October,  1911,  filed  tbelr  demurrer,  stating: 
first  that  tbe  facts  stated  in  tbe  petition  do 
not  entitle  tbe  plaintiffs,  or  any  of  them,  to 
the  relief  demanded,  or  to  any  relief;  second, 
that  tbe  petition  shows,  upon  its  face,  that 
the  cause  of  action  therein  set  out  is  barred 
by  tbe  statute  of  limitations.  There  were 
other  grounds  stated  in  the  demurrer,  which 
we  need  not  consider.  The  demurrer,  being 
sustained  by  tbe  court,  tbe  plaintiffs  elected 
to  stand  upon  tbe  petition,  and  Judgment  was 
entered  against  them  for  costs,  and  from  this 
ruling  and  Judgment,  tbe  plaintiffs  appeal  to 
this  court 

The  only  assignment  of  error  is  on  the  sus- 
taining of  the  demurrer. 

[1,  2]  Plaintiffs'  first  complaint  is  tbat  tbe 
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demurrer  was  not  spedflc  enough,  and  sbonid 
therefore  have  been  overruled.  This  com- 
plaint is  not  well  taken,  for  the  reason  that 
the  statute  provides  that  In  all  equitable  ac- 
tions a  demurrer  to  the  petition  on  the  fifth 
ground  may  be  stated  In  the  terms  of  the 
statute.  The  fifth  ground  of  demurrer  pro- 
vided in  the  statute  Is  that  the  facts  stated 
In  the  petition  do  not  entitle  the  plaintiffs  to 
the  relief  demanded.  But,  conceding  for  the 
sake  of  argument,  that  this  was  not  specific 
enough  to  apprise  the  court  of  the  defendants' 
•claim  "that  the  cause  of  action  was  barred  by 
the  statute  of  llmitationa,"  yet  we  are  satisfied 
that  the  second  ground  of  demurrer  clearly 
called  the  court's  attention  to  this  objection, 
and  was  specific  enough  for  that  purpose. 
Indeed,  the  ground  stated  could  not  have 
been  more  specific  had  It  stated  "that  the 
plaintiffs'  cause  of  action  is  barred  by  the 
statute  of  limitations,  for  that  more  than  10 
years  have  elapsed  since  the  death  of  the 
said  Margaret  Rltchey."  These  facts  were 
shown  upon  the  face  of  tlie  petition,  and  the 
-court's  attention  was  directly  challenged 
thereto.  A  demurrer  is  not  required  to  be 
more  specific  than  is  sufficient  to  call  the 
court's  attention,  without  argument,  to  the 
particular  matter  at  which  the  demurrer  is 
aimed. 

The  next  question  raised  is,  Did  the  court 
err  in  holding  that  plaintiffs'  cause  of  action 
was  barred  by  the  statute  of  limitations? 
The  plaintiffs  claim  the  right  to  prosecute 
this  action  as  the  heirs  at  law  of  Mlargaret 
Rltchey,  and  every  right  which  they  have  in 
the  property  in  controversy  grows  out  of  and 
rests  upon  that  claim.  The  demurrer  admits 
this  fact,  and  that  Margaret  Rltchey  at  the 
time  of  her  death  owned  the  property  Involv- 
ed herein.  Whatever  right  the  plaintiffs  had 
in  the  property  in  controversy  accrued  to 
them  immediately  upon  the  death  of  Mar- 
garet Rltchey,  and  they  then  became  entitled 
to  all  the  rights  they  now  claim,  together 
with  the  right  to  the  possession  of  the  prop- 
erty, and  its  rents  and  profits,  subject  only 
to  the  right  of  the  administrator  to  take  the 
same  by  legal  proceedings,  if  necessary,  for 
the  payment  of  debts.  Subject  to  this,  they 
could  alienate  the  property  and  exercise  all 
the  rights  of  owners. 

[3]  It  has  been  held  in  many  cases  and  is 
the  law  of  this  state,  that  on  the  death  of  the 
ancestor,  his  real  estate  descends  at  once  to 
his  heirs.  In  support  of  this,  if  it  needs  any 
support,  see:  Klnsell  v.  Billings,  35  Iowa, 
156;  Toerring  v.  Lamp,  77  Iowa,  488,  42  N. 
W.  378;  Ferry  v.  Campbell,  110  Iowa,  290, 
81  N.  W.  604,  50  L.  R.  A.  92 ;  Herriott  v.  Pot^ 
ter,  115  Iowa,  650,  89  N.  W.  91. 

[4]  It  appears  from  the  statement  of  the 
I>etition  that  Margaret  Rltchey  died  on  the 
J  2th  day  of  September,  1901;  that  the  peti- 
tion In  this  case  was  filed  October  5,  1911, 
more  than  10  years  after  the  death  of 
Margaret  Rltchey.  The  record  discloses  that 
the  defendants  appeared  on  the  20th  day  of 


October,  1911,  and  filed  flie  demurrer.  The 
record  does  not  disclose  the  service  of  notice 
upon  the  defendants.  The  presumption,  there- 
fore, is  that  the  appearance  of  the  defendants 
was  voluntary,  and  that  they  appeared  after 
the  action  was  barred.  The  filing  of  the  peti- 
tion was  after  the  action  was  barred,  and  the 
appearance  of  the  defendants  was  after  the 
fiUng  of  the  petition. 

[S]  The  plaintiff  contends  In  argument  that 
he  delivered  the  notice  to  the  sheriff,  with 
directions  to  have  it  served  at  once,  before 
the  expiration  of  the  10  years,  as  provided  in 
section  3450  of  the  Code,  but  the  record  does 
not  BO  show,  and  we  must  look  to  the  record, 
and  not  to  the  argument,  for  the  facts  upon 
which  the  rights  of  the  parties  rest. 

In  Dolan  v.  Ry.  Co.,  129  Iowa,  626,  105  N. 
W.  834,  which  was  an  action  for  damages  for 
personal  injury,  the  defendant  pleaded  the 
statute  of  limitations.  The  accident  was  al- 
leged to  have  occurred  April  19,  1902.  To 
avoid  the  plea  of  the  statute  of  UmitatioD, 
the  action  must  have  been  begun  within  two 
years  after  that  date.  In  that  opinion  the 
court  says:  "The  abstract  shows  the  petition 
to  have  been  filed  March  10,  1904,  which  was 
in  due  time,  if  proper  notice  was  served 
within  the  period.  But  the  record  nowhere 
shows  whether  an  original  notice  was  ever 
served  or  any  return  of  service  ever  made. 
The  answer  of  the  defendant  was  filed  Sep- 
tember 6,  1904,  several  months  after  the  ex- 
piration of  two  years  from  the  date  of  the 
injury;  and,  so  far  as  the  record  before  us 
discloses,  this  was  its  first  appearance  in 
the  case,  and  it  is  not  shown  to  have  been 
otherwise  than  voluntary.  •  •  •  In  the 
absence  of  anything  in  the  record  presented 
to  us  concerning  the  Issuance  or  service  of  an 
original  notice  by  which  the  running  of  the 
statute  would  be  interrupted,  and  there  being 
nothing  to  indicate  any  appearance  by  the 
defendant  prior  to  September  6,  1904,  we 
must  regard  that  date  as  the  time  of  the  com- 
mencement of  the  action,  and  that  the  ruling 
of  the  court  in  directing  a  verdict  for  the  de- 
fendant is  therefore  correct" 

Section  3514  of  the  Code  of  1897  provides: 
"Action  in  a  court  of  record  shall  be  com- 
menced by  serving  the  defendant  with  a 
notice,"  as  provided  therein. 

Section  3450  provides:  "The  delivery  of 
the  original  notice  to  the  sheriff  of  the  prop- 
er county,  with  Intent  that  It  be  served  im- 
mediately, which  intent  shall  be  presumed 
unless  the  contrary  appears,  or  the  actual 
service  of  that  notice  by  another  person,  is  a 
commencement  of  the  action." 

It  nowhere  appears  in  the  record  here  that 
any  notice  was  ever  issued,  that  any  notice 
was  ever  placed  in  the  hands  of  the  sheriff 
for  service,  or  that  any  service  of  original 
notice  was  ever  made.  It  appears  from  the 
record  before  us  that  all  the  rights  that  the 
plaintiffs  ever  had  in  the  property  now  in  con- 
troversy accrued  to  them  on  the  12th  day  of 
September,  1901.    That  is,  upon  the  death  of 
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the  said  Margaret  RItchey,  that  whatever 
right  they  now  have  to  the  possession  of  said 
property  accrued  to  them  as  fully  then  as 
at  any  subsequent  period,  and  that  this  action 
was  Dot  commenced  until  more  than  10  years 
after  the  light  of  action  had  accrued.  Plain- 
tiff in  his  argument  says:  "This  action  Is  for 
the  recovery  of  an  Interest  In  real  estate,  and 
Is  not  barred  until  the  expiration  of  10  years 
from  the  time  the  cause  of  action  had  ac- 
crued," but  contends  that  the  right  of  action 
did  not  accrue  until  5  years  had  expired  In 
which  original  administration  might  be  grant- 
ed, and  relics  on  Stahl  v.  Brown,  Adm'r,  72 
Iowa,  720,  32  N.  W.  105 ;  Phlnny  v.  Warren, 
52  Iowa,  332, 1  N.  W.  522,  3  N.  W.  157 ;  Mur- 
phy V.  Murphy,  80  Iowa,  740,  45  N.  W.  914. 
An  examination  of  these  cases  will  show  that 
they  all  relate  to  personal  property,  the  title 
to  which  vests  in  the  administrator,  and  not 
In  the  heirs,  and  the  rights  to  the  property  be- 
come vested  in  the  belra  only  upon  distribu- 
tion. These  cases  have  no  bearing  upon  the 
question  now  under  consideration.  The  rec- 
ord, therefore,  discloses  that  plaintiff's  cause 
of  action  accrued  more  than  10  years  before 
this  action  was  commenced,  and  was  there- 
fore barred  by  the  statute  of  limitations,  and 
the  demurrer  was  rightfully  sustained. 

There  are  other  matters  argued;  but,  as 
this  question  is  decisive  of  plaintUf's  right  to 
recover,  we  do  not  deem  it  necessary  to  dis- 
cuss them.    The  case  la  therefore  affirmed. 

WEAVER,  C.  J.,  and  WITHROW  and 
DEEMER,  JJ.,  concur. 


RYAN  V.  HirrCHINSON,  Judge. 
(Supreme  Court  of  Iowa.     Oct  23,  1913.) 

1  CEBTIOBARI    (i    56*)— ^BOCEEDINOB    TO    DE- 
TBRMINB-^ONCLtJSIVENESS    OF    ReTUBN. 

The  return  to  a  writ  of  certiorari  must  be 
accepted  as  correct. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  If  143,  144;   Dec.  Dig.  |  6e.»] 

2.  Cebtiobabi  (J  6*)  —  Gbounds  —  Want  of 
Jurisdiction— Statute— "Illeqali-y." 

Under  the  direct  provisions  of  Code  1897. 
i  4154,  certiorari  will  only  lie  against  a  judicial 
tribunal  when  it  haa  acted  without  jurisdiction 
or  illej^ally,  and  there  is  no  other  plain,  speedy, 
and  adequate  remedy,  the  word  "illegally"  as 
osed  in  the  statute  meaning  in  excess  of  juris- 
diction ;  and,  where  there  is  do  lack  of  juris- 
diction, errors  must  be  cured  by  appeal. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  {$  5,  6;    Dec.  Dig.  §  5.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  .3388.] 

3.  EXECUTOBS  AND  Advinibtrators  (J  74*)— 

Natcbe  of  ihb  Office  —  Representativb 

Capacity. 

Code  1897,  {  3459,  authorizing  an  executor 
or  administrator  to  sue  in  his  own  name,  sec- 
tions 3394,  3398,  and  3399,  relating  to  accounts 
to  be  rendered  by  him  and  correction  of  mis- 
talces  therein,  section  3401,  relating  to  the 
taxing  of  costs  against  him  in  certain  cases, 
vod  section  3422,  providing  for  notice  of  ap- 
plication for  a  discharge,  show  that  an  adminis- 


trator or  executor  stands  In  a  representative 
capacity  toward  the  estate. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  i  74.*] 

4.  Executors  and  Aduinistbatobs  (|  438*)— 
AcTioNB — Capacity  to  Sdb  and  be  Sued. 

Under  the  express  terms  of  Code  1897,  f 
3459,  an  executor  or  administrator  may  sue  in 
his  own  name  to  protect  the  interests  of  the  es- 
tate, without  joining  the  heirs  and  next  of  liin, 
and  the  same  rule  obtains  where  an  executor 
or  administrator  is  made  defendant  in  an  ac- 
tion. 

(Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  fl  1765-1785, 
1790;   Dec.  Dig.  f  438.*] 

5.  Executors  and  Administbatobs  (S  513*)— 
Accounting  and  Settlement— Review. 

Persons  who  are  properly  served  with  no- 
tice of  the  application  of  an  executor  or  admin- 
istrator for  bis  discharge  are  in  court,  and 
mast  t&ke  notice  of  all  objections  filed,  and  if 
they  do  not  appear,  or,  having  appeared,  fail 
to  appeal  from  an  order,  the  executor  or  ad- 
ministrator represents  them,  and  they  are  Iwund 
by  any  order  or  judgment  entered,  and  by  the 
failure  of  the  executor  or  admmistrator  to 
appeal. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  2267-2291: 
Dec.  Dig.  I  513.*] 

6.  Cebtiobabi  (i  5*)— Rbuedt  bt  Appeal. 

On  the  application  of  an  executor  for  bis 
discharge  the  treasurer  of  state  objected  that  a 
certain  claim  against  the  estate,  which  had  been 
allowed  and  paid,  was  fraudulent  and  intended 
to  avoid  the  collateral  inheritance  tax  on  a 
legacy  to  the  claimant.  The  claimant  was 
served  with  notice  of  the  application  for  dis- 
charge, and  was  present  at  the  bearing  at 
which  the  court  sustained  the  objections  and 
set  aside  the  allowance  of  the  claim.  Held, 
that  the  claimant  could  not  have  the  decision 
reviewed  by  certiorari,  the  notices  having  been 
properly  served,  since  the  court  had  jurisdic- 
tion; and,  while  the  order  setting  aside  the 
allowance  of  the  claim  was  erroneous,  the  rem- 
edy was  by  appeal,  and  the  claimant  not  hav- 
ing appealed,  was  bound  by  the  failure  of  the 
executor  to  appeal. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  H  B>  6;   Dec.  Dig.  §  5.*] 

7.  Executors  and  Aduinistbatobs  (f  241*)— 
Allowance  of  Clahib  —  Effect  of  Ap- 
proval BY  Clerk. 

Under  Code  1897,  |  250,  authorizing  the 
clerk  to  approve  an  executor's  intermediate  re- 
ports, section  251,  providing  for  the  review 
thereof  by  the  court  within  one  year,  sections 
3338,  3340,  and  3395,  relating  to  the  allow- 
ance of  claims  by  the  executor  and  in  regard  to 
his  reports,  the  approval  by  the  clerk  is  a 
temporary  or  provisional  one,  subject  to  review 
by  the  court  the  allowance  by  the  executor  is 
not  final,  and  finality  cannot  be  predicated  upon 
anything  short  of  an  allowance  by  the  court 
itself  under  section  334il. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S|  827,  849 ; 
Dec  Dig.  i  241.*] 

8.  Executors  and  Aduinibtbators  (§  514*)— 
Accounting  and  Settlement  —  Operation 
AND  Effect. 

Decisions  relating  to  the  intermediate  re- 
ports of  an  executor  or  administrator  are  not 
conclusive  so  as  to  prevent  the  correction  of 
mistakes  therein  when .  the  final  report  is  pre- 
sented. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  2202;  Dec. 
Dig.  f  514.*] 
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fl.  EiZECUTORS  AND  Administbatobs  (|  255»)— 
Accounting  and  Settlement  —  Opbbation 
AND  Effect. 

A  final  hearing  on  a  claim  agaiDst  an  es- 
tate under  Code  1®7,  §S  3340,  3341,  providing 
that  the  court  shall  pass  on  claims  not  allowed 
bj  the  executor  or  administrator,  is  conclusive 
between  the  claimant  and  executor  or  adminis- 
irator,  in  the  absence  of  fraud  or  collusion. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  fi  907-900; 
Dec.  Dig.  i  255.*] 

10.  OoxTBTS  (I  202*)  —  Pbobatx  Court— Ap- 
peal BT  Hbibs. 

The  heirs  of  an  estate  may  prosecute  an 

appeal  from  an  order  in  probate  affecting  their 

interests,   either  in   the  name  of  the  executor 

or  in  their  own  names. 
[Ed.  Note. — For  other  cases,  see  Courts,  Cent 

Dig.  il  480-486;    Dec.  Dig.  (  202.*] 

Certiorari  to  District  Court,  Cberokee  Coun- 
ty ;  Wm.  Hutchinson,  Judge. 

Original  proceedings  in  this  court  to  re- 
view the  action  of  the  district  court  In  pass- 
ing upon  certain  objections  filed  by  W.  W. 
Morrow,  Treasurer  of  State,  to  the  final  re- 
port of  one  Campbell,  executor  of  the  estate 
of  Patrick  F.  Ryan,  deceased,  and  to  the  dis- 
cbarge of  the  said  executor.  The  trial  court 
irastalned  tbe  objections,  and  time  was  given 
to  file  a  bill  of  exceptions.  No  bill  was  filed, 
Hud  tbe  executor  did  not  appeal.  Instead, 
plaintifl  herein  sued  out  a  writ  of  certio- 
rari, claiming  that  the  district  court  was 
without  Jurisdiction  to  bear  tbe  objections, 
and  that  It  acted  Illegally  in  making  the  or- 
der it  did.  Writ  dismissed,  and  order  af- 
firmed. 

Wm.  Mulvaney,  of  Cherokee,  for  plaintiff. 
George  Cosson,  Atty.  Gen.,  C.  A.  Bobbins, 
Asst  Atty.  Gen.,  and  W.  P.  McCuUa,  of  Cher- 
okee, for  defendant 

DEEMER,  J.  [1]  From  the  defendants'  re- 
turn to  the  writ,  which  must  be  accepted  as 
correct,  we  extract  the  following  facts  deem- 
ed material  to  tbe  solution  of  the  problems 
involved: 

Patrick  F.  Ryan  died  testate  some  time  in 
the  year  1908.  His  will  was  executed  August 
18,  1906,  and  was  duly  admitted  to  probate 
on  March  25,  1908.  After  directing  that  all 
debts  be  paid,  testator  bequeathed  the  sum 
of  10.00  to  each  of  two  nieces,  and  the  re- 
mainder of  his  estate,  of  whatever  kind  or 
nature,  was  devised  to  Ellen  Ryan,  bis  sister. 
This  sister  goes  by  the  name  of  Nellie  Ryan, 
and  is  the  plaintifl  in  this  action.  Deceased 
left  no  direct  h^rs^  but  his  next  kin  were 
Mary  Durkee  and  Ellen  Ryan,  sisters,  and 
John  Ryan,  a  brother.  Tbe  two  legatees  in 
tbe  will,  other  than  plaintifl,  are  nieces  of  the 
deceased. 

Testator  left  $7,300  In  certificates  of  de- 
posit and  a  fractional  part  of  two  lots  in  the 
city  of  Cherokee,  Iowa ;  these  being  his  only 
assets. 

Shortiy  after  the  probate  of  tbe  will,  which 
was  made  in  due  form,  tbe  collateral  inherit- 


ance appraisers  of  Cherokee  connty,  after 
due  notice  to  all  parties  In  Interest,  apprais- 
ed the  property  of  tbe  deceased,  fixing  the 
value  of  the  real  estate  at  $1,200  and  of  tbe 
personal  property  at  $7,592  (being  tbe  amount 
of  the  certificates  of  deposit,  with  Interest  to 
the  date  of  tbe  appraisement).  In  tbe  mean- 
time, and  on  August  13,  1908,  plaintiff  filed 
a  claim  against  tbe  estate  of  the  deceased  for 
services  as  housekeeper  for  the  years  1899  to 
1908,  inclusive,  amounting  In  tiie  aggregate 
to  $5,750.  This  claim  was  allowed  to  the 
amount  of  $6,300  by  tbe  executor,  subject  to 
the  approval  of  tbe  court,  and  on  the  same 
day  the  clerk  of  tbe  district  court  indorsed 
an  order  on  the  back  of  the  claim,  approving 
the  action  of  the  executor  in  allowing  tbe 
claim.  On  the  25th  of  September  of  the  same 
year  the  executor  filed  a  motion,  asking  tbe 
court  to  enter  an  order  « •  •  •  autfior- 
Izlng  him  to  pay  all  claims  against  said  es- 
tate which  have  been  filed  and  allowed  by 
your  executor  and  approved  by  tbe  clerk  of 
this  court,  and  authorizing  him  to  pay  the 
legacies  provided  for  in  said  last  will,  there 
being  ample  means  with  which  to  pay  all 
claims,  as  shown  by  Inventory  filed  berdn; 
all  said  'claims  so  approved  are  Just  and 
should  be  paid."  On  the  same  day  this  mo- 
tion was  submitted  to  tbe  court  and  the  fol- 
lowing order  made  thereon:  The  court  finds 
"  *  •  *  that  the  executor  has  funds  suf- 
ficient to  pay  all  claims  filed,  and  all  legacies 
provided  for  In  said  will,  in  full.  It  is  there- 
fore ordered  that  tbe  said  executor  be  and  he 
is  hereby  ordered  and  directed  to  pay  all 
legacies  provided  for  In  tbe  will  of  deceased, 
and  to  pay  all  Just  and  legal  dalms  against 
said  estate  and  all  costs  of  administration 
out  of  tbe  funds  belonging  to  said  estate." 
Thereafter,  and  on  December  4,  1909,  the  ex- 
ecutor filed  bis  final  report  and  petition  for 
discharge.  In  this  report  tbe  executor  charg- 
ed himself  with  tbe  appraised  value  of  the 
property  of  the  estate,  not  including  interest 
on  the  certificates  after  tbe  appraisement, 
and  credited  himself  with  claims  paid 
amounting  to  $6,178.26;  stated  tbe  amount  of 
the  Inheritance  tax  to  be  $130.69;  claimed 
that  be  had  paid  the  two  legacies  of  $100 
each ;  stated  that  he  bad  paid  an  attorney's 
fees  of  $60,  and  reported  a  balance  of  $1,- 
233.06  for  distribution.  He  also  reported 
that  from  this  amount  be  had  paid  the  two 
legacies  to  tbe  nieces,. and  tbe  balance,  $1,- 
033.06,  be  had  paid  for  Ellen  (or  NelUe)  Ryan 
to  the  clerk  of  the  district  court  He  also 
stated  that  while  he  had  paid  $130.69  as  the 
Inheritance  tax  to  the  Treasurer  of  State, 
that  official  had  refused  to  give  bis  receipt 
therefor,  or  to  accept  tbe  same  as  In  full  of 
tbe  amount  due.  And  he  asked  **  *  •  • 
that  he  be  discharged  from  any  further  re- 
sponsibility as  such,  and  that  such  said  estate 
be  Judicially  closed,  and  that  said  estate  be 
decreed  to  have  discharged  its  obligations  to 
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the  state  of  Iowa  nttder  the  collateral  Inherit- 
ance tax  law  of  the  state,  and  to  have  paid 
all  the  Inheritance  tax  due  from  said  estate 
to  the  state  of  Iowa." 

Attached  to  the  report  was  the  following 
statement  of  account: 

Claims  Filed  against  the  Estate  of  Patrick  F. 
Byan,  Deceased,  witiiin  Six  Months. 

W.  li.  E.   Appleyard,   undertaker....  $   135  00 

Hacks  for   funeral 7  50 

John  DogEet,  diuing  graTe 5  00 

James  Wilkie,  claim  for  work 36  55 

Webber  &  Webber,  claim  for  dental 

work    4  00 

EL   Halford,  shaving  deceased 3  60 

J.  H.  Sellers,  claim  for  merchandise  83  30 

Weart  &  Lfsaght,   lumber 72  60 

Nellie  Ryan,  claim  for  labor 5,750  00 

Homibrook   &   Homibrook,    medical 

attendance    108  25 

Probate   fee 10  00 

Appraiser's  fee,  inheritance  tax....  11  30 

Notice  of  proof  of  will 4  00 

Witoeas   fee   135 

Monument   for  deceased 27U  UO 

Per  cent  for  administration 175  90 

Total  amount  of  claims $6,628.25 

AU  of  the  above  claims  were  allowed  at 
their  face  value,  except  the  claims  of  Nellie 
Ryan,  which  was  allowed  at  the  sum  of 
$5,300— 

Making    a    total    of   claims    allowed 

afsainst  said  estate  of $6,178  25 

Total  appraised  value  of  estate. . . .  8,792  00 
Total  claims  allowed  and  paid.'....     6,178  25 

Balance  remaining  to  be  taxed $2,613  75 

Inheritance  tax  on  above l30  60 

Remaining  after  payment  of  tax. .. .  $2,483  06 
Real  estate  1,200  00 

Cash    $1,283  06 

Paid    attorney's    fees 50  00 

Balance  cash  for  distribution $1,233  06 

Due  notice  of  the  filing  of  this  report,  and 
that  the  same  would  come  on  for  hearing  in 
the  district  court  on  January  4,  1910,  was 
given  to  all  interested  parties,  and  in  due 
season  the  .Treasurer  of  State  appeared  and 
filed  th^  following,  among  other,  objections: 
"Objector  admits  that  $130.69  was  remitted 
to  the  State  Treasurer,  but  said  sum  is  held 
by  the  Treasurer  of  State  subject  to  the  or- 
der of  the  administrator  of  said  estate.  Tour 
objector  further  asks  that  the  allowance  of 
the  cl^m  of  Nellie  Ryan  be  set  aside  upon 
the  ground  that  it  is  fraudulent.  In  that  it  Is 
filed  for  the  sole  purpose  of  diminishing  or 
defeating  the  collateral  Inheritance  tax; 
upon  the  grounds  that  It  Is  excessive;  that 
during  all  of  the  time  of  her  services,  if  any 
services  were  rendered,  the  said  Nellie  Ryan 
received  compensation  In  whole  or  in  part  as 
a  member  of  the  family  of  the  deceased; 
that  the  bequest,  under  the  will  of  Patrick 
F.  Ryan,  was  in  accordance  with  an  under- 
standing between  the  decedent  and  the  said 
Nellie  Ryan;  that  she  was  to  receive  com- 
pensation in  that  manner;  that  she  Is  not 
entitled  to  file  a  claim  against  the  estate,  ex- 


cept that  she  renounce  the  bequest  and  re- 
fuse to  accept  under  the  terms  of  the  will. 
Your  objector  further  asks  that  the  allow- 
ance be  set  aside  for  the  further  reason 
that  the  Treasurer  of  State  had  no  notice  or 
knowledge  of  such  claim  at  the  time  of  the 
filing  of  said  claim,  that  the  executor  has 
never  filed  with  the  Treasurer  of  State  the 
report  required  by  law,  nor  has  the  clerk  of 
court  filed  with  the  Treasurer  of  State  the 
report  required  by  law;  that  the  Treasurer 
of  State  was  an  Interested  party  on  behalf 
of  said  state  of  Iowa,  and  should  have  had 
notice  of  the  filing  of  said  claim.  Where- 
fore your  objector  asks  that  the  claim  be  set 
aside  and  subjected  to  the  collateral  Inherit- 
ance as  by  law  provided."  The  executor  filed 
a  motion  to  strike  these  objections  for  the 
reason  that  "said  objections  filed  as  afore- 
said were  not  filed  until  long  after  the  al- 
lowance of  all  claims  by  the  executor  and  by 
the  court,  and  until  long  after  said  claims 
were  ordered  paid,  and  were  In  fact  itaid, 
and  because  all  Inheritance  tax  has  been  ful- 
ly paid."  After  the  testimony  was  taken, 
this  motion  was  overruled,  and  the  objec- 
tions of  the  treasurer  to  the  final  report  were 
sustained.  The  executor  excepted,  and  was 
given  90  days  within  which  to  file  a  bill  of 
exceptions.  This  order  was  entered  on  Jan- 
uary 19,  1911,  and  no  bill  of  exceptions  was 
ever  filed  and  no  appeal  taken  from  the  or- 
ders entered. 

Although  plalntifr,  Ellen,  or  Nellie,  Ryan 
viras  duly  served  with  notice  of  the  filing  of 
'the  final  report  of  the  executor,  she  entered 
no  formal  appearance,  for  the  reason,  no 
doubt,  that  she  was  content  therewith,  but 
was  present  In  court  and  was  examined  by 
counsel  for  the  Treasurer  of  State  in  sup- 
port of  his  objections,  and  cross-examined 
by  the  attorney  for  the  executor,  who  is  her 
present  attorney  of  record.  She  filed  noth- 
ing in  response  to  the  objections  of  the 
State  Treasurer,  but,  as  we  have  said,  was 
present  and  gave  testimony  upon  the  hear- 
ing. She  testified,  on  her  examination  as  a 
witness,  as  follows:  "It  was  agreed  that  it 
I  would  stay  and  work  for  my  brother  that 
I  should  have  all  bis  property  as  my  wages, 
that  was  the  understanding,  that  if  I  would 
stay  with  him  till  his  death  he  would  pay 
me  with  his  property,  and  I  certainly  did 
stay  and  keep  house  for  him  until  he  died. 
He  left  a  will,  by  the  terms  of  which  he 
gave  me  all  his  property  after  the  payment 
of  his  debts,  except  $200.  The  agreement 
with  my  brother  was  that  I  should  have  all 
his  property  for  worldng  for  him.  I  was  to 
have  all  the  property  for  working  for  him. 
(Objector  ofl^ers  in  evidence  the  will  of  Pat- 
rick F.  Ryan.)"  On  cross-examination  by 
the  attorney  for  the  executor  she  said:  "He 
was  to  give  me  the  farm  for  the  services  that 
I  performed  for  hhn.  He  did  not  deed  me 
the  farm,  and  he  did  not  deed  me  any  prop- 
erty.   He  was  to  deed  the  fftrmfo  me  for 
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my  wages.  I  worked  for  blm  on  tbe  farm 
for  26  years,  and  worked  for  blm  6  years 
after  he  came  to  town,  up  to  tbe  time  of 
bis  death.  And  I  worked  for  him  all  that 
time."  "I  did  not  know  that  my  brother 
made  a  will  until  after  he  died  and  the 
will  was  filed  for  probate.  He  never  told 
me  of  tbe  will  or  its  provisions."  And  on 
recross-exaininatlons,  as  follows:  "I  worked 
on  the  farm  down  there  in  1885,  1886,  1887, 
1888,  and  1889,  and  I  worked  there  until  an 
agreement  that  I  was  to  have  tbe  property 
for  my  pay;  that  is,  my  brother's  property. 
Under  that  agreement  I  stayed  and  did 
chores,  milked  cows,  fed  hogs,  and  did  any- 
thing that  there  was  to  do." 

This  is  tbe  entire  record  in  so  far  a^  ma- 
terial to  tbe  issues  presented,  and  it  is  to  be 
specially  noted,  first,  that  neither  tbe  execu- 
tor nor  tbe  plaintiff  has  appealed  from  tbe 
order  of  which  complaint  is  made,  and  that 
as  to  tbe  executor,  at  least,  this  order  is  a 
finality.  It  is  farther  to  be  observed  that 
while  the  plaintiff's  claim  against  the  estate 
which  was  allowed  by  tbe  executor  and  ap- 
proved by  the  clerk  has  been  paid  to  plaintiff, 
there  is  yet  in  the  hands  of  the  clerk  of  tbe 
district  court,  something  more  than  $1,000, 
which,  according  to  tbe  executors'  report,  is 
to  be  paid  to  plaintiff  as  tbe  residuary  lega- 
tee. It  should  also  be  stated,  in  order  that 
the  record  may  be  complete,  that  tbe  two 
other  bequests  in  the  will  are  also  in  the 
bands  of  the  clerk,  and  that  neither  has  been 
paid  to  tbe  legatees.  This  action  of  certiora- 
ri was  commenced  in  this  court  on  tbe  4tb 
day  of  January,  1912,  and  it  is  bottomed 
on  the  theory  that  the  trial  court  bad  no 
Jurisdiction  to  enter  the  order  complained  of, 
and  that  in  any  event  it  acted  in  excess  of 
its  Jurisdiction,  and  that  there  was  no  other 
plain,  speedy,  and  adequate  remedy  at  law 
whereby  the  matter  complained  of  might  be 
cured. 

Tbe  exact  claims  made  for  plaintiff  in  ber 
petition  for  tbe  writ  are  as  follows:  "That 
the  claim  of  this  plaintiff  had  been  duly  al- 
lowed by  the  said  executor  and  nis  allow- 
ances approved  by  the  district  court  on  the 
13tb  day  of  August,  1908,  and  because  the 
said  district  court  bed  at  the  term  of  court 
following  said  allowance  ordered  tbe  said 
claim  paid,  which  said  last  order  was  enter- 
ed during  tbe  September  A.  D.,  1908,  term  of 
the  Cherokee  district  court  and  on  the  25th 
day  of  September,  A.  D.  1908,  and  because 
said  claim  was  fully  paid  as  allowed  within 
six  months  after  tbe  death  of  said  decedent, 
and  the  defendant  herein  had  no  right  to 
interfere  with  said  orders  or  to  disturb  them 
upon  objections  and  motions  filed  on  the 
18th  day  of  December,  A.  D.  1909,  more  than 
one  year  after  the  payment  of  said  claim 
by  the  executor,  and  tbe  doing  of  all  of 
which  was  ia  excess  of  the  jurisdiction  of 
the  defendant  herein.  That  if  the  order  of 
said  defendant  is  allowed  to  stand  this  plain- 


tiff will  be  compelled  to  pay  about  $300  of  a 
collateral  inheritance  tax  on  moneys  actual- 
ly owing  from  said  estate  to  this  plalntiflF, 
and  she  will  be  compelled  to  pay  such  tax 
on  that  which  she  did  not  inherit  from  said 
estate.  That  tbe  time  for  taking  an  appeal 
by  said  executor  has  expired,  and  tbe  said 
executor  has  taken  no  appeaL  That  this 
plaintiff  has  no  speedy,  plain,  and  adequate 
remedy  for  tbe  injury  done  her  by  said  ille- 
gal act  of  the  said  defendant,  except  by  cer- 
tlorarL" 

[2]  It  is  well  understood  that  certiorari 
will  not  lie  against  a  judicial  tribunal,  unless 
that  tribunal  has  acted  without  jurisdiction 
or  illegally,  and  there  is  no  other  plain, 
speedy,  and  adequate  remedy.  Code,  g  4154. 
Tbe  term  "illegally"  means  something  dif- 
ferent from  erroneously,  and  is  generally  in- 
terpreted as  in  excess  of  Jurisdiction.  Er- 
rors not  Illegal  or  void  because  of  lack  of  Ju- 
risdiction must  be  cured  by  appeal.  State  v. 
Roney,  37  Iowa,  30 ;  Ransom  v.  Cummins,  60 
Iowa,  137,  23  N.  W.  301 ;  State  v.  Schmidtz, 
66  Iowa,  556,  22  N.  W.  673;  Ind.  District 
V.  District  Court,  48  Iowa,  182;  Abney  v. 
Clark,  87  Iowa,  727,  55  N.  W.  6;  Hawkeye 
Co.  V.  Duffle,  67  Iowa,  175,  26  N.  W.  117; 
Sunberg  v.  Dist  Court,  61  Iowa,  697,  16  N. 
W.  724 ;  Fagg  v.  Parker,  11  Iowa,  IS;  O'Hare 
V.  Hempstead,  21  Iowa,  33. 

[8]  In  so  far  as  tbe  executor  is  concerned, 
it  is  very  clear  that  be  bad  a  plain,  adequate, 
and  speedy  remedy  by  appeal,  and  as  he  did 
not  avail  himself  thereof,  be  could  not  have 
sued  out  a  writ  of  certiorarL  The  order 
made  by  the  district  court,  of  which  com- 
plaint is  made,  is  as  to  him,  therefore,  a  final- 
ity, and  tbe  objections  to  bis  report  must  be 
treated  as  good.  If,  at  the  bearing  of  the 
objections  to  the  report,  be  stood  as  a  rep- 
resentative of  tbe  claimants  whose  bills 
against  tbe  estate  were  paid  by  him,  they 
too  are  concluded  by  his  failure  to  api)eal. 
If  he  did  not  stand  for  them,  by  representa- 
tion, tbe  question  then  arises.  May  they 
maintain  an  action  of  certiorari?  If  so,  tbe 
action  is  governed  by  the  same  principles  ap- 
plicable to  other  certiorari  actions,  save  that, 
if  they  were  not  represented  by  the  executor 
on  tbe  bearing  of  tbe  objections,  and  were 
not  parties  to  the  proceeding,  they  would 
have  no  right  of  appeal,  for  they,  in  such 
circumstances,  would  be  strangers  to  ihe  pro- 
ceedings. 

[4]  Our  Code  expressly  recognizee  that  an 
executor  or  administrator  is  a  representative 
of  tbe  estate,  and  stands  in  law  on  an  equal- 
ity with  a  trustee  of  an  express  trust  (Code, 
I  3459),  and  he  need  not  Join  the  heirs  or 
next  of  kin  with  him  in  any  action  brought 
to  protect  tbe  interests  of  the  estate  (Rhodes 
V.  Stout,  26  Iowa,  313).  And  the  same  rule 
obtains  where  an  administrator  or  executor 
is  made  a  party  defendant  Powell  v.  Spauld- 
ing,  3  G.  Greene,  443. 

In  WllUtt  v.  MalU,  6&^^qwa- e76»  22  N. 
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"W.  922,  the  doctrine  of  representation  Is  ex- 
pressly recognized.  The  following  sections 
of  what  may  be  called  the  Probate  Code  also 
bare  relation  to  this  question. 

A  part  of  section  3394  reads  as  follows: 
"  •  *  •  And  from  time  to  time,  as  may 
be  required  by  the  court,  he  (the  executor) 
sball  render  further  accounts  until  the  es- 
tate is  finally  settled,  which  flbal  settlement 
sball  be  made  within  three  years,  unless  oth- 
erwise ordered  by  the  court  Such  account 
shall  embrace  all  matters  directed  by  the 
court  and  pertinent  to  the  subject" 

Section  3398  reads:  "Mistakes  in  settle- 
ments may  be  corrected  in  the  probate  court 
at  any  time  before  his  final  settlement  and 
discharge,  and  after  that  time  by  equitable 
proceedings,  on  showing  such  grounds  as 
■wiU  Justify  the  interference  of  the  court." 

Section  3399  is  as  follows:  "Any  person 
interested  in  the  estate  may  attend  upon  the 
settlements  of  his  accounts  and'  contest  the 
same.  Accounts  settled  in  the  absence  of  any 
person  adversely  Interested,  and  without  no- 
tice to  him,  may  be  opened  within  three 
months  on  his  application." 

Section  3401  reads  as  follows:  "If  Judg- 
ment is  rendered  against  an  executor  or  ad- 
ministiator  for  costs  in  any  action  prosecut- 
ed or  defended  by  him  In  that  capacity,  ex- 
ecution shall  be  awarded  against  him  as  for 
bis  own  debt,  if  it  appears  to  the  court  that 
such  action  was  prosecuted  or  defended  with- 
out reasonable  cause.  In  other  cases,  the 
execution  shall  be  awarded  against  him  in 
bis  representative  capacity  only." 

And  section  3422  provides  that:  "Unless 
notice  be  waived  in  writing,  no  administra- 
tor, executor,  guardian  or  trustee  shall  be 
discharged  from  further  duty  or  responsi- 
bility upon  final  settlement  until  notice  of 
the  application  shall  have  been  served  upon 
all  persons  Interested  as  required  for  the 
commencement  of  a  civil  action,  unless  a  dif- 
ferent service  be  ordered  by  the  court  or 
Judge,  which  order  may  be  made  before  or 
after  filing  the  final  report." 

[S]  A  reading  of  these  sections  in  connec- 
tion with  the  others  found  in  the  General 
Code  of  Procedure  indicates  that  as  to  many 
things  the  administrator  or  executor  acts  in 
a  representative  capacity,  but  that  In  the 
matter  of  final  accounting,  all  parties  inter- 
ested most  be  given  notice,  else  they  will 
not  be  bound  by  an  order  of  settlement  and 
discharge.  If  given  proper  notice  of  the  fil- 
ing of  the  report  and  of  the  application  for 
discharge,  they  are  in  court,  and  must  take 
notice  of  all  objections  filed  by  any  of  the 
parties  interested.  These  objections  are 
lodged  against  the  report  of  the  administra- 
tor or  executor  as  such,  and  it  is  not  neces- 
sary to  notify  any  of  the  other  parties  in  in- 
terest of  the  filing  of  these  objections,  for 
they  are  brought  into  court  by  reason  of 
the  notices  to  them,  and  must  take  notice  of 
any  proper  objections  filed.    If  they  do  not 


appear  in  person,  the  executor  or  administra- 
tor, by  representation,  stands  for  them,  and 
they  are  bound  by  any  order  or  Judgment 
rendered  on  the  hearing.  To  require  notice 
to  all  parties  In  interest  whenever  objections 
are  filed  to  the  final  report  of  an  executor  or 
administrator  would  result  in  confusion  and 
undue  delay  in  the  settlement  of  accounts. 
The  statute  does  not  require  such  a  notice, 
and  if  the  one  required  is  given,  the  probate 
court  has  full  Jurisdiction  to  hear  all  proper 
objections  to  the  executor's  final  report,  and 
whatever  the  order,  it  is  binding  upon  all 
persons  who  had  notice  of  the  time  of  hear- 
ing. The  final  result  of  this  discussion  Is  a 
holding  that  plaintiff  was  not  entitled  to  any 
other  notice  than  she  had  that  for  the  pur- 
poses of  an  appeal,  the  executor  represented 
her  and  all  other  parties  In  Interest,  and 
that  If  the  order  entered  was  erroneous  or 
even  Illegal,  the  proper  remedy  was  an  ap- 
peal by  the  executor.  This  he  did  not  take, 
and  the  order  and  Judgment  as  to  him  be- 
came conclusive,  unless  entirely  void  for 
want  of  Jturlsdlction,  upon  the  creditors, 
heirs,  and  legatees,  whom  be  represented. 

If  any  other  rule  be  adopted.  It  would  re- 
sult In  this:  That  the  allowance  of  plain- 
tiff's claim  by  the  executor  of  the  estate, 
the  approval  thereof  by  the  clerk  of  the 
courts,  and  the  general  order  of  the  court 
to  the  executor  to  pay  all  Just  and  legal 
claims  against  .the  estate  would  be  of  no 
binding  force  and  effect,  because  the  Treas- 
urer of  State,  an  interested  party,  had  no 
notice  of  the  claim,  and  is  not  bound  by  any- 
thing which  was  done  with  reference  there- 
to. Mcl.«ary  v.  Doran,  79  Iowa,  210,  44  N. 
W.  360,  lends  support  to  these  views. 

In  O'Hare  v.  Hempstead,  21  Iowa,  33,  the 
administrator  brought  an  action  In  certiorari 
to  review  the  action  of  a  county  Judge  who 
then  had  jurisdiction  of  probate  matters,  to 
review  his  actions  in  approving  the  final 
settlement  of  estate.  Relief  was  denied  be- 
cause the  remedy  for  the  executor  was  by 
appeal,  and  this  in  face  of  the  fact  that  as 
to  some  of  the  heirs  they  were  not  bound  by 
the  final  report  of  the  administrator.  In  that 
case  it  was  said:  "But  the  claim  is  that 
the  county'  Judge  acted  illegally,  and  that 
plaintiff  had  no  other  plain,  speedy,  and  ade- 
quate remedy.  Without  adverting  to  the 
first  part  of  this  inquiry,  we  are  clear  that 
plaintiff  might  have  appealed  from  the  ac- 
tion of  the  county  court  in  refusing  to  cor- 
rect this  mistake,  and  that  in  this  her  reme- 
dy was  plain,  speedy,  and  adequate.  Fagg 
V.  Parker,  H  Iowa,  18;  State  of  Iowa  v. 
Wilson,  12  Iowa,  424.  This  case  is  certainly 
not  as  strong  for  plaintiff  as  those  cited,  and 
yet  in  both  of  those  it  was  held  that  the 
remedy  was  by  appeal.  That  the  party  has 
lost  this  remedy  by  his  own  laches  can  make 
no  difference.  Fagg  v.  Parker,  supra,  direct- 
ly in  point  And  the  prc^rlet^  of  remitting 
the  party  to  this  remedy  is  well  Illustrated 

by  this  case.    The  heir,  Mrs.  Strain,  denies 
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the  mistake  alleged,  but  dalms  that  a  mis- 
take was  made  against  her  to  the  amount 
of  $2,000.  The  finding  of  the  county  court 
that  a  mistake  was  made,  as  claimed  by  the 
petitioner,  ought  not  to  indade  either  party. 
The  matter,  when  heard,  ought  to  be  exam- 
ined de  novo.  And  the  law  contemplates  an 
appeal  from  all  decisions  or  decrees  of  a 
county  court  on  the  merits  of  any  matter 
affecting  the  rights  or  interests  of  Individu- 
als, and  a  full  hearing  of  the  same  in  the 
district  court  Revisal,  f  267.  A  party 
should  not  be  allowed  to  select  some  errone- 
ous ruling  and  have  this  reviewed  by  certio- 
rari, when  his  remedy,  if  he  is  aggrieved,  is 
adequate  and  plain  by  appeal,  a  remedy 
which  gives  a  hearing  upon  the  whole  merits, 
and  the  very  relief,  if  any,  to  which  he  is 
entitled." 

[6]  These  views  in  the  opinion  of  the  writ- 
er and  some  other  members  of  the  court 
dispose  of  the  case  for  the  reason,  first,  that 
the  remedy  was  an  appeal  by  the  executor, 
and,  second,  that  the  court  below  was  not 
without  Jurisdiction;  for  all  the  requisite 
notices  were  given,  and  the  trial  court  had 
the  right  and  authority  to  pass  upon  aU  ob- 
jections filed  to  the  final  report  of  the  ex- 
ecutor, and  although  he  may  have  erred, 
the  writ  of  certiorari  wUl  not  lie  to  review 
his  action.  Moreover,  as  the  executor  has 
not  appealed  and  has  not  Joined  in  this  ac- 
tion, the  order  on  the  hearing  of  objections 
to  the  final  report  is  a  finality  in  so  far  as 
the  executor  is  concerned,  and  as  by  repre- 
sentation he  stands  for  the  other  creditors 
and  the  heirs,  neither  a  creditor  nor  an  heir 
may  question  the  matter  by  the  extraordi- 
nary remedy  of  certiorari. 

[7]  There  is,  however,  another  view  which 
reaches  the  same  result  PlaintUTs  claim 
was  allowed  by  the  executor,  and  this  was 
approved  by  tiie  clerk.  The  record,  how- 
ever, does  not  show  any  allowance  by  the 
court  Itself.  The  only  order  made  by  the 
court  appearing  on  the  record,  with  refer- 
ence thereto,  is  a  finding  that  there  were 
sufficient  assets  to  pay  all  claims  filed  and 
all  legacies,  and  the  executor  was  ordered 
to  pay  all  legacies  and  all  Just  and  legal 
claims  against  the  estate  and  all  costs  of 
administration.  No  reference  was  made  to 
any  specific  claims,  and  nothing  was  said 
about  any  claims  which  had  been  allowed  by 
the  executor  and  approved  by  the  clerk. 

Sections  250  and  251  of  the  Code  read  as 
follows : 

"Sec.  250.  The  derk  of  the  district  court 
shall  have  and  exercise  within  his  county 
aU  the  powers  and  Jurisdiction  of  the  court 
and  of  the  Judge  thereof,  in  the  following 
matters:  First  The  appointment  when  not 
contested,  of  resident  administrators,  execu- 
tors, and  guardians  of  minors,  and  the  ap- 
proval of  any  and  all  bonds  given  by  admin- 
'istrators,  executors,  trustees  and  guardians 
in  the  discharge  of  their  several  trusts;  sec- 


ond, the  examination  and  approval  of  all 
intermediate  or  interlocutory  accounts  or  re- 
ports of  administrators,  executors  and  guard- 
ians; third,  the  making  of  all  necessary  or- 
ders in  relation  to  the  personal  effects  of  a 
deceased  person,  where  no  objection  is  filed, 
and  perform  all  other  acts  within  his  juris- 
diction, as  provided  for  in  this  Code." 

"Sec.  251.  Any  person  aggrieved  by  any 
order  made  or  entered  by  the  clerk,  under 
the  powers  conferred  in  the  last  section,  may 
have  the  same  reviewed  In  court  on  motion 
filed  at  the  next  term  and  not  afterwards, 
unless  upon  good  cause  shown  within  one 
year,  and  upon  such  notice  as  the  court  or  a 
judge  thereof  may  prescribe.  Upon  the  fil- 
ing of  such  motion,  the  deA  shall  place  the 
cause  or  proceeding  on  the  docket  without 
additional  docket  fee,  and  the  matter  shall 
stand  for  hearing  or  trial  de  novo  in  <9en 
court" 

Sections  3338  and  3340,  before  its  recent 
amendment  by  the  Thirty-Fifth  General  As- 
sembly, chapter  2T7,  read  as  follows : 

"Sec.  8338.  Claims  against  the  estate  shall 
be  clearly  stated,  and,  if  found  upon  a  writ- 
ten Instmmept  the  same  or  a  copy  thereof 
and  of  all  indorsements  thereon  shall  be  at- 
tached as  a  part  of  the  statement  and  if 
upon  account  an  Itemized  copy  shall  be  at- 
tached, showing  the  balance;  which  state- 
ment must  be  sworn  to  and  filed  with  the 
cl^k  of  the  district  court  and  ten  days'  no- 
tice of  the  hearing  thereof — which  shall  be 
at  some  regular  term  of  the  court — accom- 
xwnied  by  a  copy  of  the  claim,  shall  be  served 
on  one  of  the  executors  or  administrators 
In  the  manner  required  for  commencing  or- 
dinary actions,  unless  the  same  has  been  ap- 
proved by  the  executor  or  administrator,  in 
which  case  it  may  be  allowed  by  the  clerk, 
without  notice,  and  so  entered  upon  the  pro- 
bate calendar." 

"Sec  3340.  All  claims  filed,  and  not  ex- 
pressly admitted  in  writing  signed  by  the 
executor  or  administrator,  with  the  appro- 
t>ation  of  the  court  shall  be  considered  as 
denied,  without  any  pleading  on  behalf  of 
the  estate,  but  special  defenses  must  be 
pleaded.  The  burden  of  proving  that  a  claim 
is  unpaid  shall  not  be  placed  upon  the  party 
filing  a  claim  against  the  estate;  but  the  ex- 
ecutor or  administrator  may,  on  the  trial  of 
said  cause,  subject  the  claimant  to  an  ex- 
amination on  the  question  of  payment  but 
the  estate  shall  not  be  concluded  or  bound 
thereby." 

Section  3395  also  provides  that;  "He  may 
be  examined  under  oath  by  the  court  uiKin 
any  matter  relating  to  his  accounts,  when 
the  vouchers  and  proofs  in  relation  thereto 
are  not  sufficiently  full  and  sattsfactory,  and 
must  account  for  ail  the  property  inventoried 
at  the  price  at  which  it  was  appraised,  as 
well  as  for  all  other  property  coming  into  his 
hands  belonging  to  the  estate." 

We  have  heretofore  quoted  the  sections 
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with  reference  to  the  final  report  of  an  exec- 
ntor,  the  notice  to  be  served  with  reference 
thereto,  and  the  hearing  on  final  settlement. 
It  appears  from  these  sections  that  the  al- 
lowance by  the  clerk  Is  a  temporary  or  pro- 
visional one,  subject  to  review  by  the  court, 
that  the  allowance  by  the  executor  is  not 
final,  and  that  finality  cannot  be  predicated 
apon  anjrthlng  short  of  an  allowance  by  the 
court  Itself,  under  section  8341  of  the  Code. 
See,  also,  McLeary  v.  Doran,  79  Iowa,  210, 
44  N.  W.  360;  Dessaint  y.  Foster,  72  Iowa, 
639,  34  N.  W.  454;  Hendron  t.  Klnner,  110 
Iowa,  544,  80  N.  W.  419,  81  N.  W.  783. 

{I]  Our  cases  universally  hold  that  ded- 
siona  on  intermediate  reports  are  not  conclu- 
sive so  as  to  prevent  the  correction  of  mis- 
takes therein,  when  the  final  report  is  pre- 
sented. See  Rabbett  t.  Connolly,  153  Iowa, 
607, 133  N.  W.  1060,  which  is  closely  in  potot, 
and  In  re  Estate  of  Smith,  133  Iowa,  142, 
109  N.  W.  196;  Dorris  v.  Miller,  105  Iowa, 
564,  75  N.  W.  482 ;  In  re  Manning's  Estate, 
134  Iowa,  165,  111  N.  W.  409 ;  In  re  Sawyer, 
124  Iowa,  485, 100  N.  W.  484;  Clark  v.  Sayre, 
122  Iowa,  591,  98  N.  W.  484 ;  Powers  v.  Cran- 
dall,  136  Iowa,  659,  111  N.  W.  1010;  Clark  v. 
Cress,  20  Iowa,  50;  Estate  of  Holderbaum, 
82  Iowa,  69,  47  N.  W.  898. 

[I]  Of  course  if  there  has  been  a  final  hear- 
ing on  a  claim  under  sections  3340  and  3341 
of  the  Code,  it  is  conclusive  In  the  absence 
of  fraud  or  coUusion  between  the  claimant 
and  the  executor.  McLeary  v.  Doran,  79 
Iowa.  210,  44  N.  W.  360.  But  this  is  not  true 
as  to  intermediate  orders  by  the  clerk  or  an 
allowance  by  an  executor.  Ashton  v.  Mills, 
49  Iowa,  564;  In  re  Douglas'  Estate,  140 
Iowa,  603,  117  N.  W.  982 ;  In  re  Davenport, 
85  Iowa,.  293,  52  N.  W.  197;  Tucker  v.  Stew- 
art, 121  Iowa,  714,  97  N.  W.  148 ;  Ordway  T. 
Phelps,  45  Iowa,  279. 

The  point  to  all  this  discussion  is  to  show 
that  the  trial  court  had  Jurisdiction  of  the 
matter  of  the  final  settlement  of  the  execu- 
tor; that  it  was  expressly  authorized  to 
pass  upon  any  objection  filed  to  the  final  re- 
port; that  there  was,  according  to  the  rec- 
ord, no  binding  and  final  Judgment  on  the 
claim,  whidi  was  never  expressly  allowed 
by  the  court,  and  that  while  the  court  may 
have  erred  in  making  an  order  setting  aside 
the  allowance  of  the  claim,  the  error  was  not 
in  excess  of  Jurisdiction,  and  that  the  remedy 
of  certiorari  will  not  lie.  Evidently  the  trial 
court  was  of  opinion  that  under  the  testi- 
mony plaintiff  received  practically  all  of  tes- 
tator's property  under  the  will  in  fulfillment 
of  his  promise  to  give  it  to  her  in  compensa- 
tion for  her  services,  and  that  she  should 
haye  so  treated  it,  rather  than  to  take  there- 
under and  at  the  same  time  file  a  claim  for 
services  rendered,  which  exhausted  the  great- 
er part  of  the  estate.  The  effect  of  the  allow- 
ance of  this  claim  would  be  to  deprive  the 
state  of  the  larger  part  of  the  collateral  in- 
heritance tax  which  would  be  due  it     We 


shall  not  pass  upon  the  merits  of  this  view ; 
for  upon  certiorari  that  question  does  not 
arise.  Indeed  that  is  one  of  the  reasons  for 
not  considering  the  matter  complained  of  on 
certiorari.  The  trial  court  had  the  right  to 
decide  the  matter  of  objections  to  the  flna? 
report,  and  although  It  made  a  wrong  deci- 
sion— one  which  would  be  reversed  upon  ap- 
peal— yet  the  order  cannot  be  called  in  ques- 
tion by  a  writ  of  certlorarL 

[10]  Since  writing  the  first  branch  of  this 
opinion,  it  has  been  discovered  that  the  heirs 
of  an  estate  may  prosecute  an  appeal  from 
an  order  in  probate  affecting  their  interests, 
either  in  the  name  of  the  executor  or  In  their 
own.  See  Bums  v.  Keas,  20  Iowa,  16.  This 
decision  was  rendered  under  a  statute  which 
authorized  one  to  apply  to  the  district  court 
tor  permission  to  appeal,  and  is  dted  in 
order  that  nothing  bearing  on  the  case  may 
appear  to  have  been  overlooked. 

The  writ  must  be  dismissed,  and  the  order 
of  the  district  court  affirmed. 


CITT  OP  OTTUMWA  v.  NICHOLSON. 
(Supreme  Court  of  Iowa.    Oct.  23,  1913.) 

1.  Action  (8  53*)  —  Sepabatb  Causes  — Per- 
manent Injubies. 

If  a  structure  which  causes  injury  to  an- 
other's property  is  permanent  and  can  only  be 
changed  by  the  hand  of  man,  and  all  the  injury 
occasioned  is  contemporaneons  therewith,  a 
cause  of  action  for  the  damages  arises  at  tbe 
time  of  the  construction  of  the  structure,  but, 
if  the  injury  does  not  accompany  the  erection 
of  the  structure,  the  cause  of  action  only  ac- 
cmea  when  the  injury  occurs,  and  hence  tbe 
damage  was  not  original  so  aa  to  require  the 
recovery  in  one  action  of  all  damage  resulting 
from  the  construction  of  a  culvert  or  sewer, 
where  the  Injury  to  plaintiff's  property  did  not 
occur  until  a  considerable  period  after  tbe  sew- 
er was  constructed;  tbe  damage  not  being  con- 
temporaneous with  the  construction  of  the 
sewer. 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  H  549-551,  553-623;  Dec.  Dig.  | 
53.*] 

2.  Action  (i  1*)— Cause  of  Action— Wbowo 

WITHOUT  DajiAOE. 

In  absence  of  resulting  injury,  a  mere  neg- 
ligent act  does  not  give  rise  to  a  cause  of  ac- 
tion. 

[Ed.  Note.— For  othe;  cases,  see  Action, 
Cent  Dig.  $S  1-7,  85;  Dec  Dig.  1 1.*] 

3.  NUXflANOE  (S  50*)— INJUBT  TO  LAND— DAM- 
AGE. 

Where  damage  to  land  by  the  maintenance 
of  a  nuisance  la  .original  in  that  the  injury  is 
contemporaneous  with  the  wrongful  act,  the 
measure  of  damage  is  the  difference  between 
the  reasonable  market  value  of  the  property 
immediately  before  the  condition  resulting  in 
injury  was  created  and  immediately  thereafter, 
and,  if  the  injury  ia  not  contemporaneous  with 
the  creation  of  the  condition,  the  measure  is 
the  difference  between  the  value  immediately 
before  and  immediately  after  the  injury. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  SS  118-127;   Dec.  Dig.  i  50.»] 
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4.  Nboligewce  (J  66*)— Pboximate  Cause. 

The  negligence  alleged  must  be  the  proxi- 
mate canse  of  the  injury  to  be  actionable. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {»  69,  70;    Dec.  Dig.  i  66.*1 

5.  Action  (|  53*)— Sepabatb  Actions. 

The  creation  of  a  condition  resulting  in 
injury  to  land  need  not  be  contemporaneous 
flrith  the  injury  to  authorize  recovery  of  dam- 
ages, and  as  many  actions  may  be  maintained 
as  there  are  distinct  injuries  resolting  from 
khe  wrongful  act. 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  §f  549-561,  553-623;  Dec.  Dig.  { 
53.»] 

6.  Action  (|  53*)  — Skfabate  Actions  — In- 
JUBIKS  TO  Land. 

If  an  illegal  condition,  resulting  in  injury 
to  another's  land,  is  of  a  permanent  character, 
the  owner  may  elect  to  treat  the  injury  as 
original  and  recover  in  one  action  for  all  of 
the  damage  which  reasonably  appears  to  prox- 
imately result  therefrom,  but,  if  it  amounts  to 
a  nuisance,  he  is  not  required  to  do  so  but  may 
permit  the  condition  to  continue  and  recover 
damages  for  each  day's  continuance  thereof. 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  §§  54&-551,  553-623;  Dec.  Dig.  I 
53.»] 

7.  Nuisance  (|  1*)— Febmanknt  Nuisance— 
Abatable  Nuisance. 

A  nuisance  which  is  abatable  is  not  ordi- 
narily considered  permanent,  so  that  the  fact 
that  a  sewer  was  permanent  in  Its  construc- 
tion would  not  make  a  nuisance,  caused  by  its 
construction,  permanent 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  H  1,  3;  Dec.  Dig.  §  1.*] 

8.  Afpeal  and  Ebbob  ({  171*)— Theobt  of 
Case  Below. 

Appellant  cannot  complain  that  the  case 
is  decided  upon  appeal  on  the  theory  upon 
which  it  was  tried  in  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  1053-1063,  1006,  1067, 
1161-1165;    Dec.  Dig.  |  171.»] 

9.  Appeal  and  Ebbob  ((  882*)— Estofpkl  to 
Allege  Ebbob. 

Appellant  cannot  complain  of  errors  com- 
mitted below,  as  in  giving  instructions,  which 
were  committed  at  appellant's  own  request  or 
suggestion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent  Dig.   §§  3591-3610;   Dec.  Dig.   | 

10.  Tbial  (S  412*)^Waiveb  of  Ebbob— Ad- 

uissioN  OF  Evidence. 

Appellant  waived  his  objections  to  the  ad- 
mission of  evidence  affecting  the  measure  of 
damages  by  requesting  instructions  which  em- 
bodied the  same  theory  on  the  measure  of  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  182,  974-877;    Dec.  Dig.  S  412.*] 

11.  Appeal  and  Ebbob  (S  1050*)— Habicless 
Ebbob— Admission  of  Evidence. 

Any  error,  in  an  action  against  a  cit^  for 
damages  resulting  from  the  negligent  mainte- 
nance of  a  sewer,  in  admitting  evidence  that 
the  fair  market  value  of  the  property  before 
the_  sewer  was  put  in  was  $1,000  or  $1,200, 
wliile  its  value  after  the  injurious  effects  began 
was  about  $450,  was  not  prejudicial  to  defend- 
ant where  there  was  no  evidence  that  plaintiff's 
property,  without  the  sewer,  was  more  valua- 
ble when  it  was  put  in  than  it  would  have  been 
at  the  time  of  the  injury  without  the  sewer; 
property  in  the  neighborhood  unaffected  by  the  i 


sewer  having  appreciated  in  valne  after  the 
sewer  was  constructed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  «  1068,  1069,  4153-4157, 
4166;'  Dec.  Dig.  1 1060.*] 

Appeal  from  District  Court,  Wapello  Coun- 
ty;   Frank  W.  Eicbelberger,  Judge 

Action  to  recover  of  the  defendant  dam- 
ages claimed  to  bave  been  caused  by  the  neg- 
ligent construction  of  a  sewer.    Affirmed. 

Uoyd  Li.  Duke,  City  Sol.,  of  Ottumwa,  for 
appepant  Jaques  &  Jaques  and  W.  H.  Mc- 
Elroy,  all  of  Ottumwa,  for  appellee. 

GAYNOR,  J.  On  the  13th  day-  of  October, 
1910,  the  plaintiff,  Virginia  M.  Nicholson, 
filed  In  the  office  of  the  clerk  of  the  district 
court  of  Wapello  county  her  petition  as  fol- 
lows: That  some  years  ago  the  defendant 
erected  a  stone  culvert  leading  from  the 
street  in  front  of  plaintiff's  bouse,  to  wit, 
Wapello  street,  onto  and  across  plaintiff's 
property ;  that  said  culvert  Is  large  and  was 
constructed  for  the  purpose  of  carrying  the 
water  which  had  theretofore  flowed  In  an 
open  ditch  along  said  street  and  across  plain- 
tiff's property  under  the  sidewalk  In  front 
of  plaintiff's  house  and  over  plaintiff's  prop- 
erty ;  that  said  ditch  drains  a  large  territory, 
and  at  times  of  heavy  rains,  large  volumes 
of  water  come  down  through  said  ditch  and 
culvert  and  from  there  on  to  the  Des  Moines 
river;  that  the  said  culvert  was  provided 
with  a  stone  and  cement  floor  and  has  been 
so  maintained  ever  since,  and  by  reason 
thereof  the  water  flowing  through  said  cul- 
vert has,  within  the  past  two  years,  washed 
out  a  hole  at  the  lower  end  of  said  culvert 
and  washed  out  a  ditch  at  said  place  for  a 
long  distance  and  caused  the  surface  of  said 
ditch  below  said  culvert  to  be  lower  than 
the  floor  of  said  culvert  and  to  be  lower 
than  the  surface  of  the  ditch  further  down 
the  s^«am,  thus  causing  water  to  collect  In 
said  depression  and  stand  on  or  near  plain- 
UfTs  property  line;  that  said  water.  In  the 
last  two  years,  has  collected  and  stood  on  or 
near  plaintiff's  property  line  during  the  en- 
tire year  and  has  become  stagnant  and 
large  amounts  of  refuse  and  filthy  matter 
has  collected  therein,  and  said  water  baa 
been  covered  with  a  green  scum  and  has  be- 
come and  is  a  nuisance;  that  said  water 
standing  in  said  manner  is  caused  by  the 
negligent  construction  of  said  culvert  and 
by  negligence  of  said  city  in  putting  said 
culvert  in  in  the  manner  in  which  it  did  and 
in  the  failure  to  keep  the  ditch  open  from 
thereon  to  the  river;  that  In  the  past  two 
years  four  members  of  plaintUTs  family 
have  been  stricken  with  typhoid  fever,  and 
plaintiffs  allege  that  said  stagnant  water 
and  filthy  deposits  standing  so  near  to  their 
well,  which  was  only  about  60  feet  from  said 
pool,  has  contaminated  their  well  water  and 
is  a  direct  cause  of  said  typhoid  fever ;  that. 
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with  the  nuisance  as  It  bo  exists,  tbe  plain- 
tiff's property  has  been  greatly  depreciated 
Id  ralne,  and  plaintiffs  aver  that  they  have 
been  damaged  In  the  sum  of  |2,000  by  reason 
of  said  nuisance. 

On  November  26,  1911,  the  defendant  filed 
its  substituted  answer  as  follows:  That  It 
denies  each  and  every  allegation  In  plain- 
tiffs' petition  and  denies  each  and  every 
charge  of  negligence  made  therein  against  It; 
that,  with  the  knowledge,  acquiescence,  and 
consent  of  the  owners  of  the  property,  tbe 
culvert  in  question  was  put  in,  a  part  of 
same  being  in  the  street  and  a  part  on  pri- 
vate property ;  that  there  was  no  negligence 
on  Its  part  in  the  construction  of  said  cul- 
vert or  in  its  maintenance  since;  that  the 
location  of  the  place  where  said  water  is 
alleged  to  liave  be^n  standing  is  on  private 
property;  that  from  the  place  in  question 
to  Milner  street  the  said  ditch  runs  through 
private  property;  that  it  did  not,  in  any- 
thing It  did  In  the  locality  in  question,  do 
anything  to  increase  the  quantity  of  water 
flowing  through  said  natural  drainage  ditch 
or  to  change  the  direction  thereof ;  that  said 
culvert  is  a  permanent  structure  and  after 
It  was  pnt  in  has  remained  and  will  re- 
main there  permanently;  that  whatever 
damages,  if  any,  to  the  property  of  tbe  plain- 
tiff caused  thereby  accrued  at  tbe  time  of 
tbe  putting  in  of  said  culvert  and  were  what 
the  law  terms  original  damages;  that  said 
damages,  if  any,  accrued  to  and  in  favor  of 
tlie  owner  of  the  property  at  that  time ; 
that  the  plaintiff  did  not  own  said  property 
at  said  time,  and  the  defendant  denies  that 
she  Is  the  real  party  in  interest  in  this  case 
and  denies  that  she  has  any  cause  of  action 
against  it  Wherefore  tbe  defendant  de- 
mands that  this  case  may  be  dismissed  at 
the  costs  of  the  plaintiff. 

Defendant,  after  the  close  of  tbe  evidence, 
amended  its  answer  as  follows:  Comes  now 
the  defendant  and  for  the  purpose  of  con- 
forming the  pleadings  to  the  proof  states: 
Thut  the  said  culvert  was  put  in  under  the 
supervision  of  O.  R.  Allen,  its  city  engineer, 
and  according  to  plans  prepared  by  him. 
That  he  was  a  thoroughly  qualified  and  ex- 
perienced dvll  engineer.  That  the  alleged 
defect  was  a  defect  in  the  plan  of  said  cul- 
vert or  the  alleged  negligence  was  in  the  in- 
sufficiency in  the  size  of  said  culvert  That 
there  was  no  neglect  on  its  part  in  doing 
said  work,  and  it  is  not  liable  for  said  al- 
leged defect  in  tbe  plan  of  said  work  or  in 
its  insufficiency  in  the  size  of  said  culvert. 

Upon  the  Issues  thus  tendered,  the  cause 
was  tried  to  a  jury  and  a  verdict  rendered 
for  the  plaintiff.  Upon  the  verdict  so  ren- 
dered. Judgment  was  entered  against  the  de- 
fendant, and  from  this  Judgment  defendant 
appeals,  assigning  numerous  errors  alleged 
to  have  been  committed  by  the  court  upon 
the  trial  of  said  cause.  We  will  not  take 
dp  these  assignments  of  errors  in  the  order 


in  which  they  are  presented  to  us  but  will 
consider  them  in  what  appears  to  us  to  be  a 
logical  sequence. 

It  appears  from  the  evidence  that  tbe 
plaintiff  was  not  tbe  owner  of  the  property 
alleged  to  have  been  injured  at  the  time 
this  culvert  or  sewer  was  constructed. 
Plaintiff,  therefore,  at  the  conclusion  of  all 
the  testimony,  moved  that  the  court  direct 
the  jury  to  return  a  verdict  for  tbe  defend- 
ant based  on  this  fact  claimed,  that  as 
tbe  nuisance  was  a  permanent  one,  then  tbe 
cause  of  action  accrued  at  the  time  the  cul- 
vert was  constructed  and  must  have  accrued 
in  favor  of  the  then  owner  of  the  lot  snd, 
as  plaintiff  was  not  then  tbe  owner  of  the 
lot  be  acquired  nothing  under  bis  purchase 
except  the  real  estate,  and  that  be  was  there- 
fore not  the  owner  of  the  claim  for  damages 
and  was  not  the  real  party  in  interest 

[1  ]  Much  confusion  has  arisen  in  tbe  books 
on  this  question,  and  courts  have  not  all 
occupied  the  same  viewpoint.  Courts  have 
held  where  a  wrong  complained  of  is  In  tbe 
nature  of  a  nuisance,  which  will  continue 
indefinitely  without  change  from  any  cause 
but  human  labor,  the  damages  are  original 
and  arise  immediately  upon  the  doing  of  the 
thing  out  of  which  the  damage  arose  and  In 
favor  of  the  then  owner  of  the  property, 
and,  a  right  of  action  having  accrued.  It 
must  be  brought  by  the  then  owner  of  tbe 
property  or  his  assigns,  within  the  statutory 
period  limiting  such  actions.  But  we  must 
distinguish  between  a  wrongful  or  negli- 
gent act  and  the  Injury  which  flows  from 
the  wrongful  or  negligent  act  If  the  struc- 
ture is  permanent  and  can  only  be  changed 
by  the  band  of  man  and  will  continue  in  tliat 
condition  unless  so  changed,  and  all  the  In- 
jury which  is  occasioned  by  the  structure  or 
the  condition  created  Is  contemporaneous 
with  tbe  negligent  or  wrongful  act  producing 
the  condition,  then  the  cause  of  action  arises 
contemporaneous  with  the  construction,  and 
the  damage  is  original.  It  originated  with, 
and  is  contemporaneous  with,  the  wrongful 
act  which  produced  the  condition,  and  the 
damages  resulting  from  tbe  injury,  of  which 
tbe  injury  is  the  proximate  cause,  may  be 
recovered  once  for  all  in  one  action,  and  tbe 
measure  of  tbe  recovery  wUl  be  tbe  difference 
between  the  market  value  before  the  condi- 
tion was  created,  which  constituted  tbe  nui- 
sance, and  the  reasonable  market  value  im- 
mediately after.  This  is  another  way  of 
saying  that  where  the  Injury  out  of  which 
the  damage  arises  is  contemporaneous  with 
and  arises  immediately,  out  of  the  wrongful 
act  which  produced  the  condition,  the  injury 
being  tbe  basis  for  the  cause  of  action,  the 
cause  of  action  arises  immediately  upon  tbe 
resultant  injury,  which,  being  contemporane- 
ous with  the  wrongful  act,  of  course  arises 
immediately  upon  the  doing  of  the  wrongful , 
act  which  produced  tbe  objectionable  con- 
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[2]  In  other  words,  the  wrong  or  negli- 
gence of  the  party  charged  glres  in  itself 
no  right  of  action  to  any  one.  The  right  of 
action  arises  from  the  wrong  or  negligence 
to  one  who  la  injured  in  consequence  of  the 
wrongful  or  negligent  act,  and  the  cause  of 
action  does  not  arise  until  the  injury  oc- 
curs. The  party  may  be  ever  so  wrong  in 
his  conduct  or  negligent  therein,  yet  no  cause 
of  action  arises  In  faror  of  a  third  i)er8on 
until  he  is  injured  by  the  negligent  or  wrong- 
ful act  of  the  other.  The  injury  is  the  cause 
of  action  out  of  which  the  damage  arises,  and 
the  cause  of  action  accrues  only  with  the 
injury  and  Is  contemporaneous  with  the  in- 
Jury  of  which  the  wrongful  or  negligent  act 
is  the  proximate  cause. 

It  is  true  that,  at  the  time  this  sewer  or 
culvert  was  constructed,  the  plalntlfr  was  not 
the  owner  of  the  property  alleged  to  have 
been  injured,  but  it  does  not  appear  that  in 
the  original  construction  of  this  sewer  any 
damage  resulted  therefrom  to  this  land.  It 
does  not  appear  that  it  was  injured  im- 
mediately upon  the  erection  of  the  sewer  or 
culvert  The  injury  to  the  land  occurred 
after  plaintiff  was  the  owner  of  It  The 
injury  to  the  land  is  the  basis  of  her  cause 
of  action,  and  her  damages  grow  out  of  and 
are  measured  by  the  injury.  It  is  true  the 
injury  is  traceable  back  to  the  original 
wrongful  or  negligent  act,  but,  until  the 
wrongful  or  negligent  act  produced  injury 
to  the  land,  no  cause  of  action  arose  in  fa- 
vor of  the  owner,  but  immediately  upon  the 
happening  of  the  injury  then  the  cause  of 
action  accrued,  and  this  was  after  plaintiff 
was  the  owner  of  the  land. 

[3]  The  measure  of  damage  for  injury  to 
real  estate,  whether  the  suit  be  for  what  is 
called  original  damages  or  continuing  dam- 
ages, when  the  action  is  brought  by  the  own- 
er of  the  land  alleged  to  have  been  Injured, 
is  the  same.  Of  course  the  books  show  that, 
where  the  damages  are  original,  the  measure 
of  damage  is  the  difference  between  the 
value  of  the  property  Immediately  before 
the  condition  was  created  which  caused  the 
injury  and  the  value  Immediately  after. 
That  simply  means  the  measure  of  the  dam- 
age Is  the  difference  between  the  value  of 
the  property  before  it  was  injured  and  the 
value  of  the  property  after  it  was  injured. 
If  the  damages  do  not  occur  immediately 
upon  the  creation  of  the  condition  complain- 
ed of  but  do  occur  later,  traceable  to  the 
same  wrongful  or  negligent  act,  the  cause  of 
action  arises  upon  the  happening  of  the 
injury,  and  the  proper  measure  of  damage 
would  be^  in  the  case  of  the  landowner,  the 
difference  between  the  market  value  of  the 
property  immediately  before  the  Injury  and 
the  reasonable  market  value  immediately 
after  the  injury.  That  is,  where  property 
has  been  injured  by  the  wrongful  act  of  an- 
other, the  injury,  if  it  is  an  injury,  must  of 
course  lessen  its  value.  The  difference  be- 
tween the  value  of  the  property  uninjured 


by  the  condition  produced,  and  the  value  of 
the  property  as  injured  by  the  condition  pro- 
duced, is  of  course  a  fair  measure  of  the  loss 
to  the  party  injured. 

[4]  The  wrong  or  negligence  of  the  party 
charged  must  be  the  proximate  cause  of  the 
injury  complained  of. 

[f]  The  wro&g  need  not  be  contemporane- 
ous with  the  injury  in  order  to  lay  the 
foundation  for  recovery,  and  there  may  be 
as  many  successive  actions,  based  upon  the 
original  wrong  or  negligence,  as  there  are 
distinct  and  separate  injuries  resulting  there- 
from. The  party  having  wrongfully  or  neg- 
ligently created  a  condition  and  permitting 
the  same  to  remain,  the  original  wrong  con- 
tinues as  a  menace,  and  a  separate  action 
will  lie  for  every  separate  and  distinct  in- 
Jury  which  results  from  its  continuance. 
The  fact  that  the  condition  out  of  which  the 
injury  grows  is  permanent  does  not  in  itself 
create  the  cause  of  action.  The  cause  of  ac- 
tion is  the  injury  of  which  the  wrong  is  the 
proximate  cause.  If  the  injury  and  the 
wrong  are  contemporaneous,  and  the  wrong- 
ful condltl<»  produced  is  permanent,  and  the 
injury  and  the  damage  are  permanent,  unless 
the  condition  Is  changed  by  the  hand  of 
man,  then  the  damages  are  original,  and 
the  cause  of  action  arises  at  once,  and  the 
party  may  recover  all  his  damages  thus  re- 
sulting from  the  permanent  condition  created 
and  the  permanent  wrong  Incident  thereto 
in  one  action.  But,  where  the  injury  does  not 
arise  out  of  the  wrongful  act  immediately 
upon  the  doing  of  the  wrongful  act,  then  the 
cause  of  action  arises  only  upon  the  happen- 
ing of  the  injury  and  in  favor  of  the  then 
owner  of  the  property  injured,  and  the  stat- 
ute of  limitations  begins  to  run  only  from 
the  happening  of  the  injury. 

It  is  bard  Jio  conceive  of  any  condition  in 
physical  property,  where  the  condition  is 
created  by  the  hand  of  man,  that  can  be  said 
to  be  permanent  in  Its  character.  The  hand 
that  created  has  the  power  to  destroy,  and 
again  the  conditions  produced,  which  consti- 
tuted the  nuisance  out  of  which  the  injury 
may  proceed,  may  be  permanent,  and  yet 
the  injury  may  be  recurring  or  may  occur 
at  a  later  date.  Then  tracing  back  the  in- 
Jury  to  Its  cause,  or  that  which  produced  It 
the  wrongful  act,  the  cause  of  action  arises 
Immediately  and  is  contemporaneous  with 
the  injury. 

In  the  case  of  Powers  v.  Council  Bluffs,  45 
Iowa,  652,  24  Am.  Rep.  792,  the  same  ques- 
tion arose  that  is  now  under  consideration, 
and  this  court  approved  the  following  defini- 
tion of  permanent  injury:  "Wherever  the 
nuisance  is  of  such  a  character  that  its  con- 
tinuance is  necessarily  an  injury,  and  where 
It  is  of  a  permanent  character  that  will  con- 
tinue without  change  from  any  cause  but 
human  labor,  there  the  damage  is  an  original 
damage  and  may  be  at  once  fully  compensat- 
ed."    This  deflnlUom  was  taken  from  Troy 
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T.  Railroad  Co.,  3  Fost  (23  N.  H.)  83,  55  Am. 
Dec  177. 

In  Harvey  t.  Railroad  Co.,  129  Iowa,  465, 
105  N.  W.  958,  3  U  B.  A.  (N.  S.)  973,  113 
Am.  St.  Rep.  483,  tbls  court  said:  "The 
above  definition  we  still  think  correct,  but  a 
fallnre  to  carefully  construe  and  apply  it 
has  led  to  some  apparent  inconsistencies  in 
this  and  some  otber  courts.  It  will  be  ob- 
served from  a  reading  of  the  quoted  para- 
graph that  the  term  'permanent,'  so  often 
made  use  of  In  connection  with  the  right  to 
recover  original  damages,  has  reference  not 
alone  to  the  character  of  the  structure  or 
the  thing  which  produced  the  alleged  injury 
bat  also  to  the  character  of  the  injury  pro- 
duced by  it  In  other  words,  the  structure 
or  thing  producing  the  injury  may  be  as 
permanent  and  as  enduring  as  the  band  of 
man  can  make  it;  yet  If  the  resulting  in- 
jury be  temporary  or  intermittent,  depend- 
ing upon  future  conditions  which  may  or 
may  not  arise,  the  damages  are  continuing, 
and  successive  actions  will  lie  for  successive 
injuries.  This  thought,  which  is  dearly  im- 
plied in  the  quoted  definition,  Is  further  elab- 
orated in  the  case  (Troy  v.  Railroad  Co., 
supra)  as  follows:  'Where,  the  continuance 
of  such  act  is  not  necessarily  injurious,  and 
where  it  is  necessarily  of  a  permanent  char- 
acter but  may  or  may  not  be  injurious  or 
may  or  may  not  be  continued,  thai  the  in- 
Juiy  to  be  compensated  in  a  suit  is  only 
the  damage  that  has  happened.' "  The  court 
proceeds  further  in  Harvey  v.  Railroad  Co. 
and  says:  "Stating  the  same  rule  in  some- 
what different  form,  it  has  also  been  said 
that  'when  such  structure  is  permanent  in 
its  character  and  its  structure  and  main- 
tenance are  not  necessarily  Injurious,  but 
may  or  may  not  be  so,  the  injury  to  be  com- 
pensated in  a  suit  is  only  the  damage  which 
has  happened,  and  there  can  be  as  many  suc- 
cessive recoveries  as  there  are  successive  in- 
JDries'"— «itlng  Railroad  Co.  v.  Biggs,  62 
Art  240,  12  S.  W.  331,  6  L.  R.  A.  804,  20 
Am.  St  Rep.  174. 

In  a  note  found  in  20  Am.  St  Rep.  176 
(Bailroad  Co.  v.  Biggs),  we  find  the  follow- 
ing: "When  the  original  act  creating  a  nui- 
sance to  land  is  permanent  in  Its  nature  and 
Is  at  once  productive  of  all  the  damage  which 
can  ever  result  from  it  and  at  once  destroys 
the  estate  for  all  practical  purposes,  so 
that  when  the  act  is  completed  all  the  dam- 
age that  can  be  effected  thereby  is  consum- 
mated, the  entire  damages  must  be  recov- 
ered in  one  action,  and  the  statute  of  limlta- 
tions  begins  to  run  against  the  cause  of  ac- 
tion from  the  time  of  the  complete  erection 
of  the  nuisance."  The  proposition  set  out 
In  this  note  Is  to  the  effect  tliat  wbere  the 
act  that  created  the  nuisance  (that  Is,  the 
wrongful  act)  and  the  injury  are  contempo- 
raneous in  point  of  time,  the  one  arising  im- 
mediately from  the  other,  the  cause  of  action 
arises  not  from  the  structure,  though  perma- 


nent, but  from  the  Injury  which  is  contempo- 
raneous with  the  structure.  Of  course  the 
injury  Is  traceable  to  the  wrongful  act 
which  produced  the  condition  out  of  which 
the  injury  arose,  but  the  cause  of  action 
arises  from  the  injury,  and  they  I>oth  being 
contemporaneous,  the  wrong  and  the  injury, 
It  may  well  be  said  that  the  cause  of  action 
arises  immediately  upon  the  completion  of 
the  wrongful  act  which  produced  the  condi- 
tion out  of  which  the  injury  arose,  but  the 
real  fact  is  that  the  cause  of  action  arose  at 
the  time  the  injury  was  sustained. 

The  injury  of  which  plaintiff  complains  in 
this  case  was  not  contemporaneous  with  and 
did  not  arise  immediately  out  of  the  wrong- 
ful act  of  which  complaint  is  mada  Her 
cause  of  action  arose  when  the  wrongful  act 
produced  injury  to  her  land  and  not  before. 

In  support  of  the  foregoing,  see  Harvey  v. 
RaUway  Co.,  129  Iowa,  465,  105  N.  W.  958, 
3  Ll  R,  A.  (N.  8.)  973,  113  Am.  St  Rep.  483, 
in  which  the  question  now, under  considera- 
tion is  fully  discussed,  and  the  cases  therein 
cited  in  support  of  the  proposition. 

As  supporting  the  proposition  that  where 
the  injury  is  not  contemporaneous  with  the 
wrongful  act  which  produced  the  condition 
to  which  the  injury  is  traceable,  the  measure 
of  damage  is  the  difference  between  the  fair 
market  value  of  the  land  immediately  before 
the  injury  and  the  fair  market  value  immedi- 
ately after  the  injury,  see  SuUens  v.  Rail- 
way Co.,  74  Iowa,  666,  38  N.  W.  645,  7  Am. 
St  Rep.  501;  Pedens  v.  Railway  Co.,  78 
Iowa,  134,  42  N.  W.  625,  4  L.  R.  A.  401;  Mc- 
Mahon  v.  Dubuque,  107  Iowa,  62,  77  N.  W. 
517,  70  Am.  St  Rep.  143. 

It  must  be  borne  in  mind  that  the  rule 
to  which  we  have  adverted  is  adopted  in 
cases  where  the  owner  of  the  land  is  seeking 
to  recover  damages  for  injury  .to  the  land  it- 
self, and  it  is  upon  this  theory  that  the 
wrong  complained  of  in  the  Instant  case  was 
submitted  to  the  Jury.  Upon  this  theory  It 
was  tried  bv  both  parties  and  upon  this  the- 
ory submitted  by  the  court  to  the  jury,  and 
it  is  upon  this  theory  that  we  are  now  consid- 
ering the  case  The  last  rule  relates  and 
has  reference  to  an  injury  to  the  freehold 
itself,  as  distinguished  from  an  interference 
with  the  comfortable  use  and  enjoyment  of 
the  property. 

II]  From  the  foregoing  we  deduce  the  rule 
that  if  the  condition  wrongfully  created  is 
of  a  lasting  character  and  permanent  and 
damage  results  therefrom  (that  is,  the  value 
of  the  plaintiff's  land  is  affected  thereby), 
though  all  the  damage  has  not  yet  made  it- 
self manifest  the  landowner  may  elect  to 
treat  it  as  original  injury  and  recover  dam- 
ages, not  only  for  the  injury  then  caused  in 
the  depreciation  of  the  value  of  his  land, 
but  for  all  injury  that  appears  reasonably 
certain  to  result  in  the  future  as  a  proximate 
result  of  the  erection  and  continuance  of  the 
nuisance,  •  and  where  he  electa  ao  to  treat 
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the  wrong,  and  a  Jndgment  Is  obtained  In  an  i 
action  tried  upon  that  basis,  such  Judgment 
will  be  a  bar  to  any  further  claim  on  his 
part  for  any  farther  damages  that  may  arise 
by  reason  of  the  continuance  of  the  nuisance, 
but  he  is  not  required  to  so  elect,  for  It  is 
not  always  possible  to  anticipate  and  know 
what  damages  may  result  from  the  erection 
and  continuance  of  the  nuisance.  For,  If  the 
thing  be  a  nuisance,  the  person  creating  it 
has  the  legal  right  and  is  under  legal  obliga- 
tion to  remove,  change,  or  repair  the  thing 
and  thereby  terminate  the  Injury;  and,  if 
he  falls  to  do  so  and  permits  the  nuisance 
to  continue,  each  day's  continuance  of  the 
nuisance  is  a  repetition  of  the  original 
wrong  and,  where  Injury  results  therefrom, 
the  cause  of  action  immediately  upon  the 
happening  of  the  injury. 

[7]  The  mere  fact  that  the  sewers  in  a 
dty  are  permanent  In  their  construction  does 
not  render  the  nuisance  occasioned  by  them 
permanent  also,  for  the  reason  that  the  per- 
son creating  it  has  the  legal  right  and  is 
under  legal  obligation  to  remove,  change,  or 
repair  it  and  thereby  terminate  the  Injury 
resulting  therefrom.  An  abatable  nuisance 
is  not  ordinarily  considered  a  permanent 
nuisance.  See  McGlll  v.  Pintsch,  140  Iowa, 
429,  118  N.  W.  786,  20  L.  B.  A.  (N.  S.)  466; 
Vogt  V.  Grlnnell,  123  Iowa,  333,  98  N.  W. 
782;  Hollenbeck  t.  City  of  Marion,  116  Iowa, 
69,  89  N.  W.  210;  Bennett  t.  City  of  Marlon, 
119  Iowa,  473, 93  N.  W.  65a 

[8, 9]  Ordinarily,  in  such  cases,  the  meas- 
ure of  damage  is  the  difference  in  the  value 
of  the  use  of  the  property  as  it  existed  prior 
and  subsequent  to  the  nuisance,  but  here 
the  parties  elected  to  treat  the  injury  com- 
plained of  as  a  permanent  injury  to  the  land 
Itself,  and  the^  evidence  was  Introduced  upon 
that  theory,  and  the  instructions  asked  by 
the  defendant  and  the  instructions  given  by 
the  court  were  upon  that  theory;  and  no 
complaint  can  now  be  made  that  it  is  dls- 
IK)sed  of  in  this  court  upon  the  theory  upon 
which  It  was  tried  in  the  court  below,  and 
parties  cannot  be  heard  to  complain  in  this 
court  of  errors  committed  by  the  trial  court, 
which  errors,  if  any,  were  committed  by  the 
court  at  the  request  and  upon  the  suggestion 
of  the  parties. 

Though  from  the  foregoing  discussion  it 
may  be  apparent  that  the  wrong  rule  was 
adopted  for  the  measurement  of  damages, 
yet  the  defendant  cannot  be  heard  to  com- 
plain. The  defendant  asked  the  court  to 
give  the  following  instructions: 

"In  case  that  you  find  that  the  plalotlff 
has  suffered  damages  in  this  case  on  account 
of  the  negligence  of  the  defendant,  and  that 
the  defendant  is  liable  to  respond  to  her 
for  damages  therefor,  then  in  estimating  said 
damages  you  are  Instructed  that  you  are  not 
to  allow  the  plaintiff  any  damages  on  ac- 
count of  the  sickness  of  herself  or  any  mem- 


bers of  her  family  from  typhoid  fever  or 
from  any  offensive  smells  or  annoyance  of 
any  kind  from  the  pool  of  water  along  the 
north  side  of  her  lot,  except  in  so  far  as 
it  .bears  on  the  question  in  the  depreciation 
in  the  value  of  her  property  after  the  con- 
struction of  said  culvert  from  its  value  be- 
fore the  construction  of  said  culvert" 

"If  you  find  that  the  plaintiff  Is  entitled 
to  damages  against  the  defendant  in  this 
case,  then  you  are  Instructed  that  the  meas- 
ure of  damages  is  the  difference  In  value  be- 
tween the  value  of  the  property  of  the  plain- 
tiff just  before  the  culvert  in  question  was 
put  in  by  the  defendant  and  its  value  imme- 
diately after  the  culvert  was  put  in.  But, 
in  arriving  at  the  value  of  the  property 
after  the  culvert  was  put  in,  you  can  take 
into  consideration  all  the  damages  to  the 
plaintiff's  property  in  question,  past  and  pro- 
spective." 

"If  you  find  that  the  plaintiff  is  entitled 
to  a  recovery  In  this  case  against  the  de- 
fendant, then  in  estimating  the  damages 
you  are  Instructed  that  any  damages  the 
plaintiff  has  suffered  on  account  of  the  sick- 
ness of  herself  or  family  with  typhoid  fever, 
and  on  account  of  the  discomforts  and  an- 
noyance caused  by  the  pool  of  water  along 
the  north  side  of  her  property  and  its  con- 
dition, are  not  involved  in  this  case  further 
than  as  they  bear  on  thes,  value  of  her  prop- 
erty after  the  culvert  in  question  was  put 
in,  and  yon  will  not  allow  her  anything 
therefor,  except  as  you  do  so  In  arriving 
at  the  value  of  her  property  after  the  cul- 
vert In  question  was  put  in." 

The  court  in  its  sixteenth  instruction  em- 
bodied all  that  was  requested  by  the  defend- 
ant in  the  instructions  Jiereinbefore  set  out 
and  practically  as  requested,  and  the  defend- 
ant cannot  now  complain  that  the  court  in 
its  instructions  gave  to  the  Jury  the  wrong 
measure  of  damages,  even  if  the  measure 
submitted  by  the  court  was  in  fact  wrong. 
The  court  having  given  the  Identical  rule  for 
the  admeasurement  of  damages  requested 
by  the  defendant,  the  defendant  cannot  now 
complain.  See  Anderson  v.  Anderson,  150 
Iowa,  665,  130  N.  W.  716;  Bryce  v.  RaUroad 
Co.,  128  Iowa,  483,  104  N.  W.  483;  Barron 
V.  CoUenbaugh,  114  Iowa,  71,  86  N.  W.  53; 
Bonnot  V.  Newman,.  109  Iowa,  580,  80  N.  W. 
655;  Light  v.  Railway  Co.,  93  Iowa,  83,  61 
N.  W.  380;  Campbell  T.  Ormsby,  66  Iowa, 
518,  22  N.  W.  656. 

It  is  next  contended  that  the  court  erred 
in  the  admission  of  evidence  In  that  It  adopt- 
ed the  wrong  rule  for  the  admeasurement  of 
damages.  A  sample  of  the  questions  to 
which  objections  were  urged  by  the  defend- 
ant on  the  ground  that  they  were  improper 
for  the  admeasurement  of  damages  and  were 
immaterial,  irrelevant,  and  Incompetent  Is: 
"Q.  The  condition  of  affairs  before  they  put 
In  fhe  culvert  there,  wlthj>ut  any  stagnant 
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water,  without  any  smell,  and  without  any 
pollution  of  your  drinking  water.  Are  you 
able  to  give  us  what  the  fair  market  value  of 
that  property  was  before  they  put  In  the 
culvert?"  To  which  the  witness  answered, 
over  the  foregoing  objection:  "It  was  worth 
91,000  or  $1,200.  Q.  Right  after  this  nui- 
sance occurred,  the  stench  commenced  and 
the  stagnant  water  commenced  to  stand 
there,  and  your  drinking  water  was  polluted. 
What  was  the  fair  market  value  of  the 
property  then?"  To  which  the  same  ob- 
jection was  urged,  and  the  witness  answered, 
"Not  over  ?450."  Other  questions  of  like 
Import  were  asked  on  the  Question  of  dam- 
ages, like  objectiona  Interposed,  and  the  wit- 
ness permitted  to  answer. 

110]  These  questions  are  in  harmony  with 
the  rule  adopted  by  the  defendant  tn  his 
request  for  instructions  to  the  jury;  and, 
though  objected  to  at  the  time,  we  think  that 
the  defendant  waived  his  objection  in  having 
the  court  instruct  the  jury  on  his  own  re- 
quest that  this  was  the  proper  measure  of 
damages. 

[11]  But,  11  that  were  not  so,  we  think  it 
was  error  without  prejudice  and  so  recog- 
nized by  the  defendant  in  asking  instruc- 
tions, for  there  Is  no  evidence  that  the  prop- 
erty without  this  nuisance  was  more  valu- 
able at  the  time  the  sewer  was  put  In  than 
It  would  have  been  at  the  time  of  the  Injury 
without  the  sewer.  In  fact,  the  evidence 
discloses  that  there  was  a  decided  rise  in 
valne  generally  of  property  in  that  neighbor- 
hood, unaffected  by  the  sewer,  after  the 
sewer  was  put  in.  If,  therefore,  the  ques- 
tion did  not  present  exactly  in  form  the 
proper  rule  for  admeasuring  damages,  yet  it 
cannot  be  said  that  it  was  prejudicial  to  the 
defendant  for  the  reason  that,  the  greater 
the  value  of  the  property  before  the  injury, 
the  greater  the  difference  would  be  between 
Its  value  then  and  its  value  after  the  nuisance 
was  created,  as  estimated  by  the  witnesses. 
Parties  to  a  suit  ought  to  be  consistent  in 
their  positions  and  ought  not  to  be  permitted 
to  play  fast  and  loose  with  the  court  The 
defendant,  having  made  his  objections,  might 
tiave  rested  thereon  and  predic&ted  error,  if 
any,  upon  the  action  of  the  court;  but  when 
the  party  accepts  the  theory  of  the  court  as 
to  the  admeasurement  of  damages  and  re- 
quests the  court  to  instruct  the  jury  upon 
that  very  theory,  and  the  court  does  instruct 
upon  that  theory,  he  must  be  held  to  have 
abandoned  his  first  theory  and  accepted  the 
theory  of  the  court  as  the  correct  theory 
upon  which  the  case  should  be  finally  dis- 
posed of. 

There  are  other  errors  assigned,  but  we 
do  not  deem  them  of  suffleient  importance 
to  justify  consideration  under  the  record 
made,  excepting  in  so  far  as  they  are  dis- 
posed of  by  what  has  been  heretofore  said. 


Upon  the  whole  record,  we  find  no  reversi- 
ble error,  and  the  cause  is  affirmed. 

WEAVER,    C.    J.,    and    DEEMER    and 
WITHROW,  JJ.,  concur. 


STATE  V.   DEMITT. 

(Supreme  Court  of  Iowa.    Oct  25, 1913.) 

Appeal  from  District  Court,  Polk  County. 
Affirmed. 

J.  F.  Conrad,  of  Des  Moines,  for  appellant, 
George  Cosson,  Atty.  Gen.,  for  appellee. 

PER  CURIAM.  The  defendant  wag  indicted 
for  and  convicted  of  the  crime  of  having  stolen 
17  chickens,  and  was  sentenced  to  serve  a  term 
in  the  penitentiary.  The  caase  was  submitted 
on  short  transcript,  and,  as  we  discover  no  er- 
ror in  the  judgment,  it  is  affirmed. 


STATE  ex  rel.  MURDOCK  v.  REULING  et  aL 

(No.  18,09S.) 
(Supreme  Court  of  Nebraska.     Oct  17,  1913.) 

(SyUaiut  hy  the  Court.) 

Intoxicatino  Liquobs  (§  75*)— Licenses— 
Affeai.  bt  Rehonbtbant — Mandamus. 
Where  it  clearly  appears  that  an  attempted 
appeal  by  a  remonstrant  from  the  granting  of  a 
saloon  license  by  the  mayor  and  council  of  a  city 
is  without  merit,  and  is  not  being  prosecuted  in 
good  faith  nor  with  reasonable  diligence,  and, 
after  a  lapse  of  three  days  from  the  granting  of 
such  license,  remonstrant  having  taken  no  affirm- 
ative action  to  perfect  such  appeal,  the  council 
orders  the  license  to  issue,  mandamus  will  not 
lie  to  compel  the  council  to  reconvene  and  recall 
the  same. 

[E^.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  (Dent  Dig.  {|  74,  76-79;   Dec.  Dig.  1 

Appeal  from  D^trict  Court,  Gage  County ; 
Pemberton,  Judge. 

Application  for  writ  of  mandamus  by  the 
State,  on  the  relation  of  Charles  M.  Murdock, 
against  Jacob  A.  Reuling  and  others.  From 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

E.  O.  Kretslnger  and  Ernest  L.  Kretslnger, 
both  of  Beatrice,  and  C.  M.  Murdock,  of  Wy- 
more,  for  appellant  F.  ES.  Crawford,  of  Wy- 
more,  and  A.  D.  McCandless,  of  Hcmlngford, 
for  appellees. 

FAWCETT,  J.  This  action  was  institnted 
by  relator,  In  the  district  court  for  Gage 
county,  to  compel  the  mayof  and  city  coun- 
cil of  the  dty  of  Wymore  to  meet  in  special 
or  regular  session  and  revoke  a  saloon  li- 
cense, which  had  been  issued  to  one  Daniel 
O'Donnell.  From  a  Judgment  denying  the 
writ  and  dismissing  relator's  action,  relator 
appeals. 

The  record  shows  that  in  March  of  the- 
present  year  O'Donnell  and  three  others  ap- 
plied to  the  dty  council  of  the  city  of  Wy- 
more for  saloon  licenses.    On  April  18th  the 
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relator  filed  a  remonstrance  against  all  four 
of  the  applicants.  Upon  final  bearing  the 
dty  council,  at  about  the  hour  of  midnight 
of  April  28th,  overruled  the  remonstrance 
and  granted  a  license  to  each  applicant  The 
relator,  who  was  present  at  the  meeting,  ten- 
dered a  written  notice  of  his  intention  to 
appeal,  and  demanded  a  transcript  of  the 
pleadings  and  evidence.  At  the  commence- 
ment of  the  hearing  it  was  stipulated  by  the 
applicants  and  remonstrator  "that  the  evi- 
dence taken  on  this  hearing  shall  be  taken  in 
shorthand  by  Ernest  J.  Kopecky,  and  by  him 
reduced  to  longhand  in  transcribed  form,  on 
demand  by  the  parties,  in  case  of  appeal  to 
the  district  court,  and  his  certificate  as  to 
the  correctness  of  that  evidence  to  have  full 
faith  and  credit  in  the  said  court"  In  ac- 
cordance with  remonstrator's  demand,  Ko- 
pecky was  ordered  to  immediately  extend 
his  notes,  which  he  promptly  did,  and  had 
the  same  ready  for  delivery  at  an  early  hour 
on  the  morning  of  April  30th,  at  which  time 
he  delivered  it  to  the  dty  clerk,  who  filed 
it  at  7  a.  m.  that  morning.  There  is  a  con- 
flict in  the  testimony  as  to  what  transpired 
with  reference  to  this  transcript  of  the  evi- 
dence during  the  next  three  or  four  days. 
There  Is,  however,  a  clear  preponderance  to 
the  effect  that  relator  knew  that  the  tran- 
script had  been  delivered  by  Kopecky  to 
the  clerk  within  an  hour  after  it  had  been 
so  delivered ;  that  it  remained  in  the  clerk's 
office  all  of  that  day,  except  for  about  an 
hour  and  a  half,  when  Mr.  McCandless,  at- 
torney for  O'Donnell,  had  the  transcript  out 
for  the  purpose  of  having  Mr.  Kopecky  at- 
tach his  certificate  thereto;  that  It  also  re- 
mained in  the  clerk's  office  all  of  the  next 
day.  May  1st;  that  relator  made  no  request 
of  the  city  clerk  for  an  inspection  of  the 
transcript;  that  on  the  morning  of  May  2d 
the  city  clerk  took  the  record  to  Beatrice, 
and  in  person  delivered  It  to  the  clerk  of  the 
district  court;  that  in  the  evening  of  May 
Ist  counsel  for  O'Donnell  called  upon  relator 
and  told  him  he  was  going  to  Beatrice  next 
morning  and  would  be  prepared  to  try  the 
appeal  at  that  time.  The  interview  does 
not  appear  to  have  been  a  very  friendly  one, 
and  the  attorney,  after  accusing  relator  of 
not  acting  in  good  faith  with  him,  departed. 
On  the  morning  of  the  2d  counsel  for  O'Don- 
nell appeared  at  the  district  court,  and  there 
also  appeared  present  counsel  for  relator, 
who  stated  that  he  had  Just  received  a  long- 
distance phone  from  relator,  asking  him  to 
look  into  the  matter,  but  stated  in  effect 
that  he  had  not  yet  been  formally  retained. 
He  testified  on  the  present  hearing  that  the 
transcripts  were  lying  on  the  clerk's  desk, 
and  upon  inquiry  by  him  of  the  clerk  as  to 
whether  or  not  they  had  been  filed  he  was 
informed  that  they  had  not;  that  be  then 
asked  counsel  for  O'Donnell  why  he  did  not 
file  them,  and  was  told  that  the  relator  had 
to  file  them;  that  upon  inquiry  of  the  clerk 
it  was  learned  that  the  transcripts  in  two 


cases  were  there,  being  the  case  of  O'Donnell 
and  the  case  of  one  Walsh,  and  tlat  the  fil- 
ing fee  for  the  two  cases  would  be  97;  tbtt 
he  then  called  up  relator  by  long-distance 
phone  and  advised  him  as  to  the  situation; 
that  relator  stated  that  he  could  not  be 
in  Beatrice  that  day ;  that  he  had  never  had 
the  privilege  of  seeing  the  transcript;  that 
counsel  for  O'Donnell  had  it  in  his  posses- 
sion :  that  relator  promised  to  send  the  ID- 
ing  fees  that  day  or  bring  the  amount  w 
next  morning.  Nothing  was  done  about  fil- 
ing the  transcript  with  the  clerk  of  the  dis- 
trict court  that  day,  and  in  the  evening  tbe 
city  council,  at  a  special  meeting  called  for 
that  purpose,  ordered  the  licenses  to  issue. 
On  the  next  day,  May  3d,  relator,  who  bad 
already  wlthdravra  his  objection  to  the 
granting  of  licenses  to  all  of  the  applicants 
except  O'Donnell  and  Walsh,  formally  with- 
drew bis  remonstrance  and  appeal  as  to  the 
latter.  He  appeared  at  the  office  of  the  derk 
of  the  district  court  on  that  day,  and  asked 
for  the  transcript,  stating  that  he  wanted 
to  take  It  to  the  office  of  his  counsel  for  ex- 
amination. The  clerk  at  first  declined  to  let 
him  take  the  record  out  of  the  office,  but, 
after  consultation  with  the  presiding  Judge, 
he  was  permitted  to  do  so.  The  record  was 
taken  by  him  to  the  office  of  his  counsel  and 
retained  until  about  the  middle  of  the  after- 
noon, when  it  was  returned  to  the  clerk. 
During  the  afternoon  of  that  day  a  demand 
was  made  upon  the  mayor  to  convene  the 
coundl,  and  recall  the  license  that  had  been 
issued  to  O'Donnell,  which  the  mayor  de- 
clined to  do.  The  transcript,  which  the  dty 
clerk  deposited  with  the  clerk  of  the  dlstrld 
court,  was  certified  to  by  Mr.  Kopecky,  In  ac- 
cordance with  the  stipulation,  but  did  not 
bear  the  certificate  of  the  mayor  or  dty 
clerk,  nor  did  the  record  contain  the  copy  of 
the  remonstrance  which  had  been  filed  by 
the  relator.  On  tbe  strength  of  this.  It  is 
contended  by  relator,  in  effect,  that  his  appeal 
had  not  been  perfected  by  reason  of  the  failure 
of  the  dty  clerk  to  transmit  to  the  clerk  of 
the  district  court  a  proper  transcript 

With  matters  standing  thus,  relator  on 
May  6tb  commenced  tbe  present  action.  On 
May  7th  a  corrected  transcript  was  filed 
with  the  derk  of  the  district  court  This 
transcript  contained  the  remonstrance,  and 
was  duly  certified  to  by  the  dty  clerk.  Upon 
a  bearing  of  tbls  case  May  9th  the  district 
court  found  that  tbe  app^  of  the  remon- 
strator from  the  action  of  the  dty  council 
was  not  in  good  faith ;  that  reasonable  dili- 
gence bad  not  been  used  by  him  in  taking 
or  attempting  to  take  such  appeal,  and  that 
tbe  dty  council  was  Justified  in  believing 
that  said  appeal  would  not  be  perfected  and 
in  issuing  the  license  to  O'Donnell  on  May 
2d.  In  addition  to  what  has  been  said  above, 
there  was  evidence  before  the  court  which,  if 
the  learned  district  Judge  believed,  was  snf- 
fldent  to  show  that  the  renoonstrance  in  the 
Arst  instance  was  not  filed  in  good  faith  by 
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relator.  The  evidence  to  whicb  we  refer 
fas  that  the  hearing  of  the  application  had 
been  set  down  for  an  earUer  date  than  April 
28th;  that  In  conversation  with  connsel  for 
the  applicant  the  relator  stated,  In  effect, 
that  he  had  learned  that  the  council  yffis 
going  to  limit  the  number  of  licenses  to  four; 
that  what  he  desired  was  to  make  the  saloon 
business  as  odious  as  possible  In  Wymore, 
and  he  therefore  wanted  licenses  issued  to  a 
naniber  of  saloons;  that  if  they  would  is- 
sue licenses  to  aU  of  the  applicants,  of  which 
It  was  then  supposed  there  would  be  five 
or  six,  he  would  not  file  any  remonstrance. 
When  the  hearing  was  had  relator  made  out 
quite  a  strong  case  against  the  applicant 
Walsh,  but  the  transcript  of  the  evidence 
before  the  council,  which  has  been  preserved 
in  the  record  l>efore  us,  shows  that  he  utter- 
ly failed  to  make  out  a  case  which  would 
jastlfy  the  conndl  In  refusing  a  license  to 
O'DonnelL  After  the  hearing,  and  after  put- 
ting the  city  to  the  expense  of  getting  out 
four  transcripts,  he  first  withdrew  his  ap- 
peal as  to  the  applicants  Plsar  and  Fred- 
erick, and  later  withdrew  it  as  to  Walsh, 
the  only  one  of  the  applicants  against  whom 
he  could,  ^th  any  hope  of  success,  have 
prosecuted  an  appeal,  and  allowed  the  tran- 
script as  to  O'Donnell  to  remain  in  the  ofi9ce 
of  the  city  clerk  for  two  days,  and  in  the 
office  of  the  clerk  of  the  district  court  for 
one  full  day,  without  taking  any  afilrmative 
ecUon  to  have  the  appeal  docketed.  Coun- 
sel for  O'Donnell,  knowing  that  an  appeal 
as  to  O'Donnell  would  be  without  merit,  and 
learning  that  the  appeal  as  to  Walsh  had 
been  abandoned,  concluded  that  all  had  been 
abandoned,  and  demanded  that  the  license  is- 
sue to  his  client. 

The  above  Is  a  fair  statement  of  the  rec- 
ord that  was  before  the  district  court  at  the 
time  he  made  the  findings  above  set  out  and 
dismissed  relator's  action.  The  action  of  the 
court  in  so  doing  was  fully  Justified  by  the 
record.    The  Judgment  is  therefore  affirmed. 

LETTON,  ROSE,  and  SKDGWICK,  JJ., 
not  sitttng. 


MTERS  V.  PEBSSON.    (No.  17,349.) 
(Supreme  Conrt  of  Nebraska.    Oct  17,  1913.) 

(Sylhiliu  Iv  the  Court.) 
EVIDBSCB  (i  461*)  — Pabol  Evidbnok  — Ez- 

PLAININO  AMBIGUrTT. 

Ambiguity  in  a  written  instrument  may  be 
explained  by  oral  testimony  showing  the  mutual 
nndentanduig  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
'-'ent  Dig.  H  2129-2138;   Dec.  Dig.  {  461.*] 

Appeal  from  District  Coart,  Nuckolls  Coun- 
ty; Hurd,  Judge. 

Action  by  WUllam  A.  Myers  against  Jo- 
liannes  Persson.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 


Tibbets,  Anderson  &  Baylor,  of  Lincoln, 
for  appellant  H.  H.  Mauck,  of  Nelson,  for 
appellee. 

UOSE,  J.  The  relief  sought  Is  the  specific 
performance  of  a  contract  to  exchange  real 
estate.  WllUam  A.  Myers,  plaintiff,  and  Cas- 
sen  Cassens  each  separately  contracted  with 
the  state  to  purchase  a  40-acre  tract  of  school 
land  In  Nuckolls  county  for  $8  an  acre,  the 
appraised  value.  Both  tracts  were  crossed 
diagonally  by  the  Missoirri  Pacific  Railway. 
Nineteen  acres  of  the  land  purchased  by  Cas- 
sens were  east  of  the  railroad,  and  four  acres 
of  the  tract  purchased  by  Myers  were  west 
of  the  railroad.  These  fractional  parts  the 
purchasers  agreed  to  exchange,  though  they 
did  not  at  the  time  have  title.  Their  writ- 
ings are  in  form  as  follows: 

"I  hereby  assign  and  transfer  unto  Wil- 
liam A.  Myers  all  my  right,  title  and  Interest 
in  and  to  the  east  part  of  the  S.  E.  %  of 
Northwest  %  east  side  the  M.  P.  R.  R  about 
19  acres  for  the  4  acres  west  side  the  M.  Pi 
B.  R.  in  the  N.  B.  %  of  8.  W.  %  Sea  16> 
town  1,  range  7  (seven)  west,  by  paying  me 
57.35  per  year  till  we  get  dear  title  from 
the  state  and  settle  the  differents.  Witness- 
our  hands  this  30th  day  of  April,  1891.  C. 
Cassens.    In  presence  of  Edwin  J.  Murfin."^ 

"I  hereby  assign  and  transfer  unto  Cassen 
Cassens  all  my  right,  title,  and  interest  in 
and  to  the  west  part  of  the  N.  E.  %  of  N.  W. 
%,  Sea  16,  T.  1,  R.  7,  about  6  acres  west  side 
the  M.  P.  R.  R.  for  the  19  acres  east  side  the 
M.  P.  R.  R.  In  S.  E.  %  N.  W.  %,  Sea  16, 
town  1,  range  seven  west,  by  paying  him 
$5.62  per  year  till  we  get  clear  title  from 
the  state  and  settle  the  differents.  Witness 
our  hands  this  30th  day  of  April,  1891.  W. 
A.  Myers.  C.  Cassens.  In  presence  of  Edwin 
J.  Murfln." 

No  point  Is  made  on  an  error  in  descrip- 
tion or  on  the  inconsistency  In  the  amount 
of  Interest  to  be  paid  annually. 

After  execution  of  the  instruments  copied, 
each  party  thereto  surrendered  to  the  other 
possession  of  the  exchanged  land.  Cassens 
died  before  acquiring  title  to  the  40-acre 
tract  purchased  by  him  from  the  state,  and 
his  school  land  contract  was  sold  to  defend- 
ant, Johannes  Persson,  with  notice  of  Cas- 
sens' agreement  with  Myers.  As  Cassens' 
successor,  Persson  paid  the  state  the  balance 
of  the  purchase  price,  and  procured  a  deed  to 
the  entire  40-acre  tract  Plaintiff  pleads 
that  he  has  performed  on  his  part,  or  tender- 
ed performance  of,  all  of  the  terms  of  the 
exchange  contract,  and  that,  within  the  mean- 
ing of  the  term  "settle  the  differents,"  he 
is  entitled  to  a  deed  for  the  19-acre  tract 
east  of  the  railroad,  upon  paying  for  15 
acres  at  the  appraised  value  of  $8  an  acre, 
and  conveying  to  defendant  the  4-acre  tract 
west  of  the  railroad.  Defendant  denied  any 
obligation  to  make  the  exchange  on  a  basis 
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other  than  full  valne  at  the  time  of  making 
transfers,  though  he  admitted  that  after  pro- 
curing title  be  offered  to  execute  a  deed  and 
settle  the  difference  on  a  valuation  of  $40 
an  acre.  The  trial  court  decreed  spedflc  per- 
formance, and  directed  the  parties  to  make 
the  exchange  on  the  basis  of  the  appraised 
value  of  $8  an  acre.  Defendant  has  ap- 
pealed. 

That  defendant  bought  the  school  land 
contract  with  notice  of  the  exchange  agree- 
ment is  fairly  established.  Defendant  re- 
peatedly recognized  the  exchange  contract  by 
accepting  interest  according  to  its  terms- 
There  is  some  discussion  of  the  question  of 
estoppel;  but  the  evidence  is  clear  that  plain- 
tiff did  nothing  to  prevent  him  from  demand- 
ing performanca 

The  controlling  question  In  the  case  is  the 
meaning  of  the  term  "settle  the  differents," 
as  used  in  the  exchange  contract.  The  trial 
court  admitted  testimony  to  show  that  the 
parties  understood  that  settlement  should  be 
made  on  the  basis  of  the  appraised  value  of 
^  an  acre.  Defendant  Insists  that  there  is 
no  competent  testimony  of  that  nature;  that 
recognized  rules  for  construing  contracts  as 
written  allow  him  full  value;  and  that  he 
should  not  be  required  to  perform  on  any 
other  terms.  This  position  is  obviously  un- 
tenable. Without  reference  to  extraneous 
matters,  the  words  "settle  the  differents"  do 
not  disclose  definitely  what  was  in  the  minds 
of  the  contracting  parties.  It  Is  elementary 
that  ambiguity  in  a  written  instrument  may 
be  explained  by  oral  testimony  showing  the 
mutual  understanding  of  the  parties.  Proof 
of  this  nature  was  properly  admitted,  and  it 
fairly  shows  that  the  parties  Intended  to 
settle  the  difference  on  the  ba^s  of  the  pur- 
chase price  of  $8  an  acre  as  fixed  by  their 
school  land  coiltracts  with  the  state.  They 
apparently  adopted  that  basis  In  agreeing  on 
the  amount  of  Interest  which  plaintiff  should 
pay  annually.  The  oral  testimony  is  consist- 
ent with  the  writings,  and  Justifies  the  de- 
cree for  specific  performance. 

Affirmed. 

REESE,  C.  J.,  and  LETTON  and  FAW- 
CETT,  JJ.,  not  sitting. 


JACOBY  v.  PRUDENTIAL  INS.  CO.  OP 
AMERICA.-     (No.   17,216.) 

(Supreme  Court  of  Nebraska.     Oct  17,  1913.) 

(ByUahu*  hy  the  Court.) 

1.  Insurance  (§  6(55»)— Appeal  and  Ebbor 
(§  1002*)— Action  on  Policy— Sufficiency 
OP  Evidence. 

Where  the  question  as  to  the  truth  or 
falsity  of  the  answers  made  by  the  assured  in 
an  application  for  a  policy  of  life  insurance  are 
submitted  to  a  jury  upon  conflicting  evidence, 
and  under  proper  instructions,  and  their  finding 
is  that  the  answers  were  not  false  or  fraudu- 


lently made,  the  verdict  will  not  be  set  aside 
unless  it  ia  found  to  be  clearly  wrong. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.   ft  1555,   1707-1728 ;    Dec.  Dig.   i 
665  ;•    Appeal  and  Error.  Cent  Dig.  SS  3935- 
3943 ;   Dec.  Dig.  §  1002.*] 
2.  Insurance  (§  669*)— Action  on  Polict— 

Instructions. 

Instructions  examined,  and  found  to  be, 
as  applied  to  the  evidence,  a  fairly  correct  state- 
ment of  the  law. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |S  1666,  1771-1784;  Dec.  Dig.  { 
669.»] 

Appeal  from  District  Ctoupt,  Box  Butte 
County;   Harrington,  Judge. 

Action  by  J.  W.  Jacoby,  administrator  of 
the  estate  of  Michael  L.  Jacoby,  deceased, 
against  the  Prudential  Insurance  Company 
of  America.  From  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Wm.  Mitchell  and  Eugene  Burton,  both  of 
Alliance,  for  appellant  B.  F.  Gilman,  of  Al- 
liance, and  B.  F.  Swisher  and  Lloyd  H. 
Brown,  both  of  Waterloo,  Iowa,  for  appellee. 

BARNES,  J.  Action  on  a  policy  Insuring 
the  life  of  Michael  L.  Jacoby  for  the  sum  of 
$2,000,  brought  by  J.  W.  Jacoby„  as  adminis- 
trator of  the  estate  of  the  insured,  against 
the  Prudential  Insurance  Company  of  Amer- 
ica. A  trial  to  a  Jury  in  the  district  court  of 
Box  Butte  county  resulted  in  a  verdict  for 
the  plaintiff,  on  which  Judgment  was  entered, 
and  the  defendant  has  appealed. 

The  petition  was  in  tjie  usual  form,  and 
the  answer  Interposed  two  defenses:  First 
that  the  first  premium  for  which  the  policy 
was  Issued  was  not  paid;  second,  that  the 
answers  of  the  assured  in  the  application  for 
the  policy,  and  on  which  it  was  based,  were 
false  and  were  fraudulently  made;  that  they 
were  warranties  without  which  the  iMllcy 
would  not  have  been  Issued,  and  it  was  there- 
fore void.  It  was  also  contended  that  if  the 
answers  in  question  were  not  warranties  they 
were  representations  material  to  the  risk, 
which  were  relied  on  by  the  defendant,  and 
without  which  the  policy  would  not  have 
been  issued;  that  they  were  false,  fraudu- 
lent, and  untrue,  and  therefore  the  policy 
was  rendered  void. 

The  question  of  nonpayment  of  the  first 
premium  seems  to  have  been  abandoned.  It 
is  not  referred  to  in  appellant's  brief  or  ar- 
gument, and  therefore  will  not  be  considered 
in  this  opinion. 

[1]  It  appears  that  the  policy  in  suit  was 
Issued  on  the  30tb  day  of  April,  1904,  and 
by  agreement  was  dated  as  the  2d  day  of 
February  of  that  year.  The  application  for 
the  policy  was  made  on  the'  25th  day  of  April, 
1904,  and  in  the  application  one  question  put 
to  the  assured  was,  "Have  you  ever  used 
malt  or  spirituous  liquors  to  excess?'  To 
this  question  the  assured  answered,  "No." 
Then  followed  the  question:  "State  the  quan- 
tity you  use  each  day  of  malt  liquors?    Wine? 
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Spirits?"  Answer,  "None,  none,  none."  To 
establish  the  falsity  of  the  above  answers  de- 
fendant produced  several  witnesses  whose 
testimony  tended  to  prove  that  the  assured 
was  addicted  to  the  use  of  Intoxicants,  and  It 
was  claimed  that  when  the  assured  died  he 
bad  under  his  head  an  empty  bottle  which 
smelled  of  Intoxicating  liquor.  It  must  be 
observed,  however,  that  very  few,  If  any  of 
the  witnesses  ever  saw  the  assured  drink  any 
Intoxicating  liquor;  but  It  seems  to  have 
been  the  opinion  or  Impression  of  those  wit- 
nesses that  he  had  been  frequently  intoxicat- 
ed. None  of  them  could  testify  to  more  than 
twice  when  it  was  claimed  by  them  that  the 
assared  was  under  the  influence  of  Intoxicat- 
ing liquors.  It  may  be  conceded,  however, 
and  we  think  the  testimony  fairly  establishes, 
that  the  assured  was  somewhat  intoxicated 
on  one  occasion  in  October,  1003.  On  the 
other  hand,  James  Graham,  in  whose  store 
the  assured  worked  as  a  butcher  or  meat  cut- 
ter from  November,  1903,  to  within  two 
weeks  of  his  death,  testified,  in  sul>8tance, 
that  Jacoby  was  employed  by  him  at  the  time 
he  signed  the  application  for  insurance,  and 
bad  been  in  his  employ  for  nearly  six  months; 
that  Jacoby  worked  for  him  continuously  up 
to  within  two  weeks  of  June  10,  1904;  that 
during  all  of  that  time  be  never  knew  of 
Jacoby  taking  a  drink. 

AI  Wicker,  one  of  the  defendant's  wit- 
nesses, was  night  marshal  at  Alliance,  Neb., 
from  May,  1903,  to  June  or  July,  1904.  He 
testified  that  during  that  time  he  saw  Jacoby 
intoxicated  once  in  the  summer  or  fall  of 
1903,  and  once  in  1904,  but  that  he  never  saw 
blm  take  a  drink  in  his  life. 

E^win  O'Donnell,  one  of  plaintifC's  witness- 
es, testified  that  Michael  L.  Jacoby  worked 
for  him  In  his  butcher  shop  from  December  6, 
1902,  until  March  31,  1903;  that  he  had  occa- 
sion to  observe  Jacoby's  habits,  and  that  he 
was  a  temperate  man;  that  the  only  time  he 
ever  saw  him  drink  anything  was  occasional- 
ly on  Saturday  nights,  after  he  had  finish- 
ed work,  between  11  and  12  o'clock,  when  he 
and  Jacoby  would  drink  a  bottle  of  beer  and 
eat  a  dish  of  oysters  together;  that  on  those 
occasions  Jacoby  never  drank  more  than  one 
bottle  of  beer;  that  he  never  laid  off  during 
the  time  he  worked  for  this  witness ;  that  he 
never  saw  Jacoby  drunk,  although  he  saw 
him  every  day  during  that  period  of  time. 

.  John  Leith,  one  of  plaintiff's  witnesses,  tes- 
tified that  Jacoby  worked  for  him  on  his  farm 
from  July  to  November,  1903,  and  that  he 
did  not  drink  while  in  his  employ,  or  at  any 
other  time,  as  far  as  he  knew,  that  he  saw 
him  nearly  every  time  he  went  to  town,  and 
that  he  never  saw  him  drunk  or  drinking 
any  intoxicating  liquor. 

It  appears  from  the  testimony  that  little 
was  known  of  the  assured  prior  to  about 
three  years  before  his  death,  when  be  came 
to  Alliance.  It  also  appears  from  the  testi- 
mony of  the  witnesses  Graham,  O'Donnell, 
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and  I/dth  that  from  December,  1902,  until 
the  time  of  his  death,  with  the  exception  of 
a  short  period  in  the  summer  of  1903,  de- 
ceased was  employed  and  worked  steadily 
without  losing  any  time,  was  absolutely  and 
strictly  a  sober  man,  not  addicted  to  the  use 
of  intoxicating  liquors  to  any  extent;  and 
It  must  be  observed  that  these  men  were  in 
a  position  to  see  and  know  Jacoby,  and  had 
every  opportunity  to  observe  and  know  his 
habits  with  reference  to  the  use  of  Intoxicat- 
ing liquors. 

The  witness  Graham  testified  that  the  de- 
ceased did  not  drink  at  all  while  in  his  em- 
ploy. It  was  during  the  time  he  was  em- 
ployed by  Graham  that  he  signed  the  applica- 
tion, and  when  he  made  answer  to  the  ques- 
tion as  to  the  quantity  of  malt,  wine,  and 
spirits  he  used  each  day  he  truthfully  an- 
swered "None."  The  testimony  of  Graham 
was  supported  by  the  evidence  of  Henry 
Blumb,  who  worked  with  Graham  while  Jaco- 
by was  employed  by  Graham. 

In  addition  to  this  testimony  Dr.  L.  W. 
Bowman,  who  was  in  the  employ  of  the  de- 
fendant insurance  company  as  medical  ex- 
aminer, gave  testimony  touching  upon  the 
question  of  the  truthfulness  of  Jacoby's  an- 
swer to  the  question  that  he  had  never  used 
malt  or  spirituous  liquors  to  excess.  In 
answer  to  questions  asked  Dr.  Bowman  he 
testified  that  he  made  a  thorough  physical 
examination  of  Jacoby,  and  certified  all 
statements  in  his  report  to  be  true;  that  his 
examination  was  made  on  Apri>  25th,  two 
months  before  Jacoby  died;  that  he  had 
known  Jacoby  for  two  years;  tbat  he  had 
no  reason  to  suspect  him  of  intemperate 
habits;  that  he  found  nothing  wrong  at  all 
with  his  heart ;  that  his  nervous  system  was 
perfect,  and  he  found  no  signs  at  all  of  ex- 
cessive use  of  Intoxicating  liquors;  that  he 
found  him  free  from  all  mental  and  physical 
defects,  and  in  good  health,  and  passed  him 
as  a  first-class  risk. 

Considering  this  case  in  the  light  of  the 
evidence,  we  are  of  opinion  that  the  Jury 
was  justified  in  finding  that  the  answers  of 
the  assured  were  not  untrue,  false,  or  fraud- 
ulent 

[2]  Complaint  is  made  of  the  third  and 
fifth  paragraphs  of  the  instructions  given  by 
the  trial  court  to  the  jury.  By  instruction 
No.  8  the  jury  were  told,  in  substance,  that 
the  only  questions  presented  for  their  con- 
sideration were,  .did  the  deceased  ever  use 
wine  or  spirituous  liquors  to  excess  prior  to 
the  time  of  making  the  application  for  the 
policy  on  which  this  action  was  brought? 
or,  did  he  use  some  quantity  of  either  malt 
liquors,  wines,  or  spirits  daily  at  the  time 
of  making  said  application?  and  if  they 
found  that  the  deceased  prior  to  the  time  he 
made  said  application  had  used  malt  or 
spirituous  liquors  to  excess,  or  some  quantity 
each  day  of  eitber  malt  liquors,  wines,  or 
spirits,  the  plaintiff  could  not  recover.  But 
if  the  defendant  bad  failed  to  establisln  all 
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of  tbose  t&cta  by  a  preponderance  ot  tbe  evi- 
dence, or  If  the  evidence  as  to  those  facts 
should  be  equally  balanced  or  preponderate 
In  favor  of  tbe  plaintiff,  then  their  verdict 
should  be  for  the  plaintiff. 

By  Instruction  No.  5,  the  Jury  were  told 
that  if  they  should  find  from  the  evidence 
that  the  deceased  did  not,  prior  to  the  time 
of  making  the  application  for  insurance,  use 
malt,  wines,  or  spirituous  liquors  to  excess, 
and  at  the  time  he  made  said  application 
he  did  not  use  any  quantity  each  day  of 
either  malt  liquors,  wines,  or  spirits,  the  fact 
that  the  deceased  may  have  used  either 
wines,  malt,  or  spirituous  liquors  either  dally 
or  to  excess  after  the  policy  was  Issued 
would  not  relieve  the  defendant  company 
from  liability.  We  thinlc  these  Instructions 
could  hardly  be  misunderstood.  The  ques- 
tion at  issue  seems  to  liave  been  fairly  sub- 
mitted to  the  Jury,  and  the  appellant's  criti- 
cisms of  the  instructions  are  not  merited. 
Therefore,  following  the  rule  announced  in 
Kettenbach  v.  Omaha  Life  Ass'n,  49  Neb. 
842,  69  N.  W.  135;  Omaha  Life  Ass'n  v. 
Kettenbach,  55  Neb.  330,  15  N.  W.  827,  and 
iStna  Ins.  Co.  v.  Simmons,  49  Neb.  811,  69 
N.  W.  125,  the  Judgment  of  the  district  court 
Is  affirmed. 

LETTON,  ROSE,  and  SEDGWICK,  JJ., 
not  sitting. 


BURROUGHS  v.  STATE.     (No.  18,112.) 
(Supreme  C!ourt  of  Nebraska.    Oct.  17,  1913.) 

(Svllahut  hy  the  Court.) 

Criminal  Law  (§  261*)— Plea— Necessity. 

Under  section  448  of  the  Criminal  Code,  a 
conviction  of  a  felony  will  not  be  sustained 
where  the  defendant  enters  his  objection  after 
the  verdict  unless  the  record  affirmatively  dis- 
closes that  the  accused  was  arraigned  and  that 
be  pleaded  to  tbe  information  or  indictment  be- 
fore the  trial.  Barker  v.  State,  54  Neb.  53,  74 
N.  W.  427;  Browning  v.  State,  64  Neb.  203, 
74  N.  W.  631. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  612,  613 ;  Dec.  Dig.  {  261.*] 

Letton,  J.,  dissenting. 

Error  to  District  CJourt,  Gage  County; 
Pemberton,  Juage. 

Henry  Burroughs  was  convicted  of  bur- 
glary, and  brings  error.  Reversed  and  re- 
manded. 

S.  D.  Klllen,  of  Beatrice,  for  plaintiff  in 
error.  Grant  G.  Martin,  Atty.  Gen.,  and 
Frank  E.  Edgerton,  Asst.  Atty.  Gen.,  for  the 
State. 

HAMER,  J.  The  plaintiff  in  error  was 
tried  in  the  district  court  of  Gage  county 
and  found  guilty  of  burglary  in  breaking 
into  a  car  belonging  to  the  Rock  Island  Rail- 
road Company  and  in  stealing  therefrom  ten 
sacks  of  sugar  of  the  value  of  $61,  the  prop- 


erty of  Eugene  8.  Stevens.  The  petition  In 
error  alleges  that  section  448  of  the  Crim- 
inal Code  was  disregarded  in  the  trial  be- 
cause the  accused  was  not  arraigned.  That 
section  reads:  "The  accused  shall  be  ar- 
raigned by  reading  to  him  the  indictment, 
unless,  in  cases  of  indictments  for  misde- 
meanors, the  reading  shall  be  waived  by  the 
accused  by  the  nature  of  the  charge  being 
made  known  to  him,  and  he  shall  then  be 
asked  whether  he  is  guilty  or  not  guilty  of  the 
offense  charged."  Attention  is  also  called  to 
that  part  of  section  451  of  the  Criminal  Code 
which  provides  that:  "If  upon  the  arraign- 
ment tbe  accused  offer  no  plea  in  bar,  he 
shall  plead  'guilty'  or  "not  guilty";  but  If 
he  plead  evasively,  or  stand  mute,  he  shall 
be  taken  to  have  pleaded  'not  guilty.' "  This 
court  in  Barker  v.  State,  54  Neb.  53,  74  N. 
W.  427,  held  that  secUon  448  of  the  Criminal 
Code  must  be  complied  with  and  could  not 
be  disregarded. 

In  Browning  v.  State,  64  Neb.  203,  74  N. 
W.  631,  the  former  opinion  Is  followed  by  an 
exhaustive  opinion  containing  many  authori- 
ties. The  opinions  referred  to  were  delivered 
by  Judge  NorvaL  Since  the  deUvery  of 
these  opinions,  the  Legislature  has  been  in 
session  several  times  and  has  not  repealed 
the  sections  in  question.  If  it  had  desired 
to  repeal  the  same,  it  would  no  doubt  have 
done  so.  It  Is  argued  with  a  considerable 
degree  of  force  in  the  brief  of  the  Attorney 
General  that  the  defendant  could  waive  the 
statute  and  that  he  has  in  effect  done  so  by 
neglecting  to  raise  the  question  before  his 
trial  and  conviction.  The  sections  quoted 
seem  to  place  the  burden  upon  tbe  court  to 
make  a  record  and  show  that  the  provisions 
of  section  448  have  not  been  disregarded. 
In  the  face  of  these  sections  of  the  Crimi- 
nal Code,  we  are  without  power  to  declare 
tbe  trial  a  valid  and  proper  trial,  although  we 
may  feel  that  no  actual  injury  has  been  done 
to  the  defendant 

In  Barker  v.  State,  supra,  it  is  said  in  the 
fourth  paragraph  of  the  syllabus:  "A  con- 
viction under  an  amended  information  charg- 
ing a  felony  will  not  be  sustained  where  the 
record  does  not  affirmatively  disclose  that 
the  accused  was  arraigned  and  that  he  plead- 
ed before  trial." 

In  Browning  v.  State,  supra,  it  is  said  in 
the  third  paragraph  ot  thesyllabos:  "When 
it  is  discovered  during  the  trial  on  tbe 
charge  of  a  felony  that  there  has  been  no 
arraignment  and  plea,  the  court  should  not 
proceed  with  the  trial  without  arraigning 
tbe  accused,  entering  hia  plea,  and  causing 
the  Jury  to  be  resworn  and  the  witnesses  to 
be  re-examined." 

In  the  body  of  the  opinion  in  the  Browning 
Case  it  is  said :  "This  court  held  in  Barker 
V.  State,  64  Neb.  53,  74  N.  W.  427,  that  it 
was  Indispensable  to  the  validity  of  a  con- 
viction of  a  felony  that  the  record  afflrma- 


*For  other  cuea  see  same  topic  and  mction  NUMBER  Id  Dee.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indent 
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ttrely  Show  the  accused,  before  trial,  was 
arraigned,  and  that  he  pleaded  to  the  In- 
formation or  Indictment,  or,  in  case  he  stands 
mute  or  refuses  to  plead,  that  the  court  en- 
ter the  plea  of  not  guilty  for  him.  A  re-ex- 
aminatlon  of  the  question  satisfies  us  that 
the  conclusion  then  reached  is  sound  and 
should  be  adhered  to."  The  court  then  cites 
a  long  list  of  cases,  after  which  it  remarlss : 
"There  are  a  few  decisions  which  hold  that 
an  arraignment  and  plea  may  be  waived  by 
the  prisoner  in  all  except  capital  cases,  bat 
such  decisions,  for  the  most  part,  were  ren- 
dered under  statutes  dUterent  from  oura"  It 
is  further  said:  "The  object  of  requiring 
an  arraignment  and  plea  In  a  criminal  case 
is  to  inform  the  accused  of  the  nature  of 
the  charge  against  him  and  to  make  up  an 
issue  for  trial.  Until  a  plea  of  not  guilty  Is 
entered,  there  is  no  issue  of  fact  for  the  Jury 
to  determine.  •  •  •  There  can  be  no  val- 
id trial  for  a  felony  without  an  arraignment 
and  plea  before  the  trial  Is  entered  upon." 

In  Clark,  Criminal  Procedure,  |  128,  it  is 
said:  "In  the  arraignment  the  defendant 
must  be  called  to  the  bar  of  the  court;  the 
Indictment  must  be  distinctly  read  to  him; 
and  he  must  be  asked  whether  he  pleads 
guilty  or  not  guilty.  If  he  stands  mute  and 
obstinately  refuses  to  answer,  a  plea  of  not 
guilty  Is  entered  for  him  by  the  court 
•  •  •  Not  only  is  the  arraignment  neces- 
sary, but  the  plea  is  equally  so,  for  without 
a  plea  there  can  be  no  issue  to  try." 

In  2  Bishop,  New  Criminal  Procedure  (2d 
Ed.)  I  733,  subd.  4,  it  Is  said:  "Without 
plea,  there  can  be  no  valid  trial.  It  is  so 
eren  though  the  defendant  went  voluntarily 
and  without  objection  to  trial,  knowing  there 
was  no  plea.  It  must  be  before  the  Jury  are 
sworn;   afterward  the  plea  is  too  late." 

If  we  apply  the  rule  as  above  laid  down 
to  the  Instant  case,  it  must  be  said  that,  as 
the  defendant  did  not  have  the  complaint 
read  to  him  and  did  not  plead  to  It,  there- 
fore no  issue  was  ever  tried. 

In  Bowen  y.  State,  98  Ala.  83,  12  South. 
808,  the  court  said:  "The  record  nowhere 
allows  that  the  defendant  pleaded  to  the 
indictment,  or  that  the  court  interposed  the 
plea  of  'not  guilty'  for  him,  or  that  issue  was 
Joined  on  (the)  plea."  The  Judgment  was 
reversed. 

In  People  v.  Corbett,  28  Cal.  328,  It  Is 
said:  "A  verdict  In  a  criminal  case,  where 
there  has  been  neither  arraignment  nor  plea. 
Is  a  nullity,  and  no  valid  Judgment  can  be 
rendered-  tiiereon." 

In  Bowen  v.  State,  108  Ind.  411,  9  N.  E. 
378»  the  court  said:  "Where  the  record  in 
a  criminal  cause  fails  to  disclose  affirmative- 
ly that  a  plea  to  the  Indictment  was  entered, 
either  by  or  for  the  defendant,  such  record 
on  Its  face  shows  a  mistrial,  and  that  the 
proceeding  was  consequently  erroneous,  to 
say  the  least" 

In  Parkinson  r.  People,  135  lU.  401,  25  N. 


B.  764,  10  li.  R.  A.  91,  It  Is  said  In  the  first 
paragraph  of  the  syllabus:  "The  arraign- 
ment and  plea  of  the  defendant  •  *  • 
are  essential  to  the  forming  of  an  issue,  with- 
out which  there  is  nothing  to  try  and  noth- 
ing on  which  to  base  a  verdict  or  Judgment" 

In  State  v.  Ford,  30  La.  Ann.  311,  It  Is 
said  in  the  syllabus:  "That  a  plea  on  his 
behalf  should  be  filed  to  the  indictment 
found  against  the  accused;  that  the  failure 
to  file  such  a  plea  will  vitiate  the  proceed- 
ings and  Justify  the  setting  aside  of  the  ver- 
dict" 

In  Jefferson  v.  State,  24  Tex.  App.  535,  7, 
S.  W.  244,  it  is  said  in  the  body  of  the  opin- 
ion: "It  is  nowhere  made  to  appear  that  the 
defendant  pleaded  to  the  charge  in  the  in- 
formation, nor  that  a  plea  to  the  same  was 
entered  for  him.  Without  a  plea  there  was 
no  issue  to  try." 

In  State  v.  Vanhook,  88  Mo.  105,  It  was 
said  of  the  failure  to  arraign  the  defendant: 
"This  is  a  fatal  error,  and  it  is  for  the  Lieg- 
Islature  and  not  for  this  court  to  change  the 
law  on  the  subject" 

In  Wilson  y.  State,  42  Miss.  639,  the  court 
said:  "The  defendant  cannot  waive  his  ar- 
raignment nor  can  he  plead  by  attorney. 
The  plea  by  attorney  is  no  plea." 

In  Craln  v.  United  States,  162  U.  S.  625, 
16  Sup.  Ct  952,  40  L.  Ed.  1007,  it  was  said: 
"Until  the  accused  pleads  to  the  indictment 
and  thereby  Indicates  the  issue  submitted  by 
him  for  trial,  there  is  nothing  for  the  Jury 
to  try." 

So  far  as  we  have  made  an  examination 
of  the  cases  cited  by  the  Attorney  Oeneral, 
there  is  a  difference  in  the  proceedings  or  a 
difference  in  the  statute,  so  that  the  cases 
are  not  In  point 

Section  448  of  the  Criminal  Code  Is  not 
applicable  to  indictments  and  Informations 
for  misdemeanors.  The  section  itself  specifi- 
cally provides  that  the  arraignment  may  be 
waived  In  such  cases.  That  the  Legislature 
Intended  that  there  should  be  no  waiver  in 
case  of  indictments  and  informations  charg- 
ing felonies  is  apparent  from  the  language 
of  tile  section.  If  we  disregard  the  expressed 
will  of  the  Legislature,  we  substitute  the 
views  of  the  court  In  place  of  the  legislative 
enactment    This  we  decline  to  do. 

In  the  face  of  the  uniform  holding  of  this 
court,  supported  as  It  Is  by  the  great  weight 
of  authority,  we  do  not  feel  like  overruling 
the  decisions  of  the  court- contained  in  Bark- 
er V,  State  and  Browning  v.  State,  supra. 
The  Judgment  of  the  district  court  is  re- 
versed, and  the  case  remanded. 

Reversed  and  remanded. 

FAWCETT,  J.  (concurring).  The  language 
of  sectlou  448  of  the  Criminal  Code  is  plain, 
unambiguous,  and  mandatory,  and  the  con- 
struction placed  upon  It  In  Barker  v.  State, 
54  Neb.  53,  74  N.  W.  427,  and  Browning  v. 
State,  54  Neb.  203,  74  N.  W.  631,  is  clear  and 
explicit    If  the  Code  is  to  be  amended,  such 
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amendment  should  be  made  by  the  Legisla- 
ture and  not  by  the  court 

SEDGWICK,  J.  (concurring).  I  concur  In 
this  decision  solely  because  it  seems  to  be 
required  by  the  statute  which  will  admit  of 
no  other  construction,  and  the  statute  was 
enforced  In  an  early  decision  of  this  court 
which  has  been  subsequently  followed. 
Many  courts  that  adopted  such  a  technical 
rule  In  the  absence  of  a  controlling  statute 
have  since  changed  their  views  and  I  think 
have  done  wisely  in  so  doing.  When  the  de- 
fendant is  prosecuted  by  Information  and  not 
by  indictment,  a  copy  of  the  information  is 
required  by  our  statute  to  be  served  upon 
him  before  the  trial.  He  is  always  represent- 
ed by  counsel ;  there  is  nothing  secret  or  hid- 
den In  the  proceedings  taken  against  him  In 
open  court;  and  if  he  goes  to  trial  without 
objection  and  does  not  ask  for  any  further 
information  as  to  the  diarge  against  him  un- 
til after  the  trial  Is  over,  and  he  has  been 
fully  heard  upon  all  matters  alleged  and  urg- 
ed against  him,  it  seems  unreasonable  to  set 
aside  the  whole  proceeding  upon  an  Imma- 
terial technicality.  The  court,  however,  is 
powerless  to  remedy  the  matter.  The  statute 
Is  unequivocal.  It  says  (Criminal  Code,  § 
448):  "The  accused  shall  be  arraigned  by 
reading  to  him  the  Indictment"  This  is  fol- 
lowed by  the  provision  that  in  case  of  mis- 
demeanor it  may  be  waived  by  the  accused. 
This  provision,  as  a  part  of  the  same  sec- 
tion, that  it  may  be  waived  In  ^misdemeanor 
cases  makes  it  conclusive  that  the  Legisla- 
ture's intention  was  that  it  could  not  be 
waived  in  felony  cases;  and,  although  this 
plain  statute  was  rductantly  enforced  by 
the  court  many  years  ago,  the  Legislature  is 
manifestly  satisfied  with  the  technical  rule 
which  it  has  established.  No  change  and,  bo 
far  as  I  know,  no  attempt  to  change  the  stat- 
ute has  been  made.  If  the  statute  was  at  all 
ambiguous  and  would  admit  of  any  other 
construction,  the  court  might  conclude  that 
a  role  more  In  harmony  with  the  policy  of 
the  courts  in  modem  times  was  intended  by 
the  Legislature.  But  as  it  is,  if  the  court 
should  overturn  this  rule,  it  would  be  the 
rankest  kind  of  Judicial  legislation.  The  de- 
daions  of  courts  In  other  Jurisdictions  where 
the  Legislature  has  not  decided  the  matter 
are  of  no  use  in  ascertaining  the  duty  of  this 
court  under  this  statute  and  those  long-stand- 
ing decisions  enforcing  it 

LBTTON,  J.  (dissenting).  I  most  earnestly 
dissent  from  the  conclusion  in  this  case.  It 
seems  to  me  to  be  a  blind  adherence  to  a  bad 
precedent  and  that  the  court  now  has  an 
opportunity  to  take  a  better  stand. 

The  record  shows  that  an  Information  was 
filed  charging  the  appellant  with  burglary; 
that  a  true  and  certified  copy  of  the  informa- 
tion was  served  upon  the  accused;  and  that 
at  his  request  the  case  was  continued  to  the 
next  term  of  court    At  the  next  term  de- 


fendant again  requested  and  procured  a  con- 
tinuance, and  at  the  next  succeeding  term 
the  cause  was  tried.  Instruction  No.  2 
states  to  the  Jury  that  the  defendant  "has 
been  arraigned  on  said  information  and  haa 
pleaded  not  guilty,"  etc.,  but  no  Journal  entry 
shows  this  to  be  the  case.  Not  until  after  the 
verdict  of  guilty  had  been  rendered  was  the 
complaint  made  that  he  had  not  been  arraign- 
ed. So  far  aa  the  Journal  shows,  the  only 
thing  lacking  was  the  reading  aloud  of  the  in- 
formation in  open  court  and  the  request  for 
him  to  plead.  The  trial  was  conducted  in  all 
respects  as  If  this  had  been  done.  I  cannot 
agree  to  the  doctrine  that  where,  as  in  this 
case,  one  who  for  months  before  the  trial 
had  been  in  possession  of  a  copy  of  the  infor- 
mation with  the  names  of  the  witnesses  in- 
dorsed thereon,  who  repeatedly  requests  and 
secures  continuances,  appears  with  his  coun- 
sel on  the  day  of  the  trial,  takes  part  in  se- 
lecting and  Impaneling  the  Jury,  and  there- 
after produces  witnesses  in  his  own  behalf 
and  submits  his  case  to  the  Jury  after  argu- 
ment by  his  counsel,  he  has  not  waived  the 
formality  of  having  the  information  read  to 
him  and  an  entry  made  by  the  court  that  he 
pleaded  not  guilty  or  stood  muta  It  seems 
to  me  that  such  a  rule  permits  and  encour- 
ages trifling  with  the  administration  of 
Justice.  Of  course  the  reason  for  arraign- 
ment Is  to  let  the  accused  be  fully  Informed 
as  to  the  charge  which  he  is  called  upon  to 
meet  but  this  had  already  been  done  by  the 
service  of  the  information  upon  him.  The 
accused  has  suffered  no  injury  to  any  sub- 
stantial right,  and  his  conviction  should  not 
be  set  aside  for  the  lack  of  such  an  empty 
form.  The  more  modem  and  better  rule  is 
announced  in  a  very  recent  case  in  Michigan, 
People  V.  Weeks,  165  Mich.  362,  130  N.  W. 
697:  "The  presence  of  accused  In  court 
through  a  trial  of  a  felony  case  upon  the 
merits  represented  by  counsel,  who  failed  to 
call  attention  to  the  omission  of  arraignment 
and  plea,  was  a  waiver  of  accused's  right 
thereto." 

It  Is  trae  that  In  the  Browning  and  Baker 
Cases  this  court  some  15  years  ago  adhered 
to  the  doctrine  established  in  the  days  when 
the  accused  seemed  to  have  no  rights,  when 
the  whole  machinery  of  the  law  seemed  de- 
signed for  the  purpose  of  conviction,  and 
when  courts  were  prone  to  establish  technical 
rules  and  require  strict  compliance  therewith 
in  order  to  aid  persons  probably  innocent  but 
handicapped  In  their  defense  and  subject  to 
harsh  punishment  out  of  all  proportion  to 
the  gravity  of  the  crimes  charged.  But  the 
more  modem  and  sounder  doctrine  also 
finds  support  in  this  court  in  the  case  of  Al- 
lyn  V.  State,  21  Neb.  593,  33  N.  W.  212.  It  is 
true  that  the  conviction  was  for  a  misdemean- 
or, but  in  support  of  the  decision  the  case  of 
State  V.  Greene,  66  Iowa,  11,  23  N.  W.  154, 
where  the  aocused  was  convicted  of  a  felony, 
is  quoted  from  at  length,  apparently  with 
approval,  and  Maxwell,  Criminal  Procedure, 


Neb.) 


FORSHA  v.  NEBRASKA  MOLINE  PLOW  CX). 


453 


p.  641,  Is  also  quoted,  a  portion  of  the  ex- 
cerpt being  as  follows:  "A  party  who  per- 
sonally and  by  his  connsel  yoluntarlly  goes 
Into  court,  practically  on  a  plea  of  not  guilty, 
should  not,  after  verdict,  be  permitted  to  as- 
sign as  a  reason  for  setting  aside  the  verdict 
that  he  was  not  asked  to  say  whether  he  was 
guilty  or  not  guilty  before  the  trial.  He  has 
had  the  benefit  of  the  plea  of  Innocence  in  his 
faror  and  has  been  prejudiced  In  no  right." 
Before  the  Barker  Case  was  decided,  many 
courts  took  the  contrary  view  to  the  rule  then 
stated.  Since  that  time  other  courts  have 
seen  the  light  and  have  declined  to  adhere  to 
decisions  so  contrary  to  the  spirit  of  the 
reformed  procedure. 

The  Supreme  Court  of  Wisconsin  in  Hack 
V.  State,  141  Wis.  346,  124  N.  W.  492,  direct- 
ly overruled  several  cases  in  that  state  hold- 
ing to  the  ancient  rule.  In  the  opinion  of 
Chief  Justice  Wlnslow  and  the  concurring 
opinion  of  Justice  Marshall,  sound  and 
weighty  reasons  are  given  for  the  decision. 
I  commend  a  reading  of  these  opinions  to 
those  Interested  in  the  question. 

It  Is  given  in  the  majority  opinion  as  one  of 
the  reasons  for  the  conclusion  that  the  sec- 
tions of  the  Criminal  Code  prescribing  that 
the  accused  shall  be  arraigned,  and  the  man- 
ner of  entering  his  plea  to  the  Indictment, 
have  not  been  repealed,  though  the  Legisla- 
ture has  been  In  session  several  times  since 
the  Barker  and  Browning  Cases  were  decid- 
ed. This  argument  is  fallacious.  No  one 
contends  that  these  aectlona  should  be  re- 
pealed. They  apply  to  the  trial  of  all  classes 
of  criminals,  subject  to  prosecution  by  in- 
dictment, but  the  accused,  at  least  in  cases 
not  capital,  should  be  held  to  haye  waived 
these  as  he  may  other  requirements  of  the 
Criminal  Code. 


FORSHA  T.  NEBRASKA  MOLINB  PLOW 
CO.  et  al.    CNo.  18,071.) 

(Supieme  Court  of  Nebraska.    Oct  17,  1913.) 

fSyllalut  hy  the  Court.) 

1.  Tbiai.  (I  .328*)— Verdict— Inoonsibtknot. 

In  an  action  for  negligence  against  several 
defendants,  if  the  allegations  and  evidence  relate 
wholly  to  the  negligence  of  a  third  party  not 
sued,  who  was  at  the  time  acting  for  all  of 
the  defendants  jointly,  and  no  direct  act  of  neg- 
ligence on  the  part  of  any  party  to  the  suit  is 
shown,  a  verdict  in  favor  of  one  defendant  and 
against  others  is  inconsistent. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  H  771-773 ;    Dec  Dig.  j  328.*] 

2.  Appbal  anu  Bbbob  Q  1174*)— Condition- 
Ai.  Revebsal. 

In  such  case,  if,  after  all  of  the  evidence  Is 
taken,  and  general  instructions  as  to  all  defend- 
ants are  given,  the  jury  is  instructed  to  find  a 
verdict  in  favor  of  one  defendant,  and  the  rec- 
ord fails  to  show  any  disposition  of  the  case  as  to 
the  other  defendants,  and  upon  appeal  by  plain- 
tiff it  is  stated  by  his  attorney  in  open  court  that 
a  verdict  was  In  fact  rendered  and  judgment 
entered  against  the  other  defendants,  and  that,  if 


the  judgment  in  favor  of  the  one  defendant  is 
reversed,  he  wiU  cause  the  judgment  against  the 
other  defendant  to  be  vacated  also,  the  reversal 
of  the  judgment  api>ealed  from  will  be  made  con- 
ditional upon  the  vacation  of  the  judgment 
against  the  other  defendants  also. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4525;  Dec.  Dig.  i  1174.*1 

Appeal  from  District  Court,  Nuckolls  Coun- 
ty;   Raper,  Judge. 

Action  by  Nathan  Ray  Forsha  against  the 
Nebraska  Mollne  Plow  Company  and  others. 
There  was  a  directed  verdict  for  the  defend- 
ant named,  and  plaintiff  appeals.  Reversed 
on  condition. 

Stubbs  &  Stubbs,  of  Kansas  City,  Mo.,  and 
H.  H.  Mauck,  of  Nelson,  for  appellant.  Rich, 
Nolan  &  Woodland,  of  Omaha,  and  R,  D. 
Sutherland,  of  Nelson,  for  appellee. 

SBDGWICK,  J.  This  case  was  first 
tried  with  a  jury,  and  upon  appeal  to  this 
court  the  judgment  was  reversed  (89  Neb. 
770,  132  N.  W.  384),  and  motion  for  rehear- 
ing was  overruled  (90  Neb.  736,  134  N.  W. 
522).  Upon  the  second  trial  in  the  district 
court  the  jury  was  Instructed  to  find  in  fa- 
vor of  the  plow  company,  and  a  verdict  was 
rendered  thereon.  The  plaintiff  has  ap- 
pealed. 

[1]  The  second  trial  was  upon  the  same 
pleadings  and  evidence.  The  evidence  upon 
the  former  trial  was  read  from  the  bill  of 
exceptions.  The  question  presented  Is  as  to 
the  instruction  in  favor  of  the  plow  com- 
pany. It  is  insisted  that  the  former  decision 
was  that  the  plow  company  is  not  liable. 
Upon  the  first  appeal  it  was  held  that,  if 
upon  this  evidence  the  Murdocks  were  not  li- 
able, it  could  not  be  held  that  the  plow  com- 
pany was  liable.  The  verdict  was  there- 
fore "In  Irreconcilable  conflict  with  Itself," 
as  said  in  Gemer  y.  Yates,  61  Neb.  100,  84 
N.  W.  596,  and  approved  in  Chicago,  St  P., 
M.  A  O.  R.  Co.  T.  McManigal,  73  Neb.  585, 
103  N.  W.  305,  107  N.  W.  243,  and  for  that 
reason  It  could  not  stand  for  any  purpose, 
and  so  upon  the  motion  for  rehearing  the 
judgment  was  reversed  as  to  all  defendanta 

The  expert  Bartlett  was  responsible  for 
the  management  of  the  machinery.  Both  the 
plow  company  and  the  Murdocks  relied  upon 
him  as  one  having  expert  knowledge,  and  un- 
der this  evidence,  if  there  was  negligence 
which  caused  the  Injury,  it  was  the  negli- 
gence of  Bartlett  The  question  was  wheth- 
er these  defendants  were  responsible  for  his 
conduct  The  answer  of  the  jury  In  the 
first  verdict  was  that  the  plow  company 
was  responsible  for  Bartlett's  conduct  of 
the  demonstration,  but  that  the  Murdocks 
were  not  The  majority  of  this  court 
thought  that  this  verdict  was  inconsistent 
The  place  of  the  demonstration  was  at  or 
near  the  place  of  business  of  the  Murdocks, 
a  place  selected  by  them.  If  this  was  a  dan- 
gerous place  for  the  purpose,  they  are  not 
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less  responsible  for  that  foct  than  Is  the 
plow  company.  The  Murdocks  were  Inter- 
ested fluaudally ;  they  expected  to  reap  prof- 
its from  the  sales  which  this  detuonstratlon 
would  induce;  they  were  present,  had  no- 
tice of  the  details  of  the  arrangements,  and 
countenanced  the  proceedings,  and  undoubt- 
edly had  authority  to  stop  them  if  bystand- 
ers were  endangered  thereby.  The  plow 
company  selected  and  recommended  the  ex- 
pert, and  was  also  financially  interested,  and, 
although  not  present,  and  without  notice  of 
the  details  of  the  arrangements,  it  was  not 
intended  to  hold,  as  matter  of  law,  that  the 
Murdocks  might  be  liable,  and  that  the  plow 
company  was  .not.  We  are  satisfied  that  this 
evidence  shows  conclusively  that  Bartlett 
was  acting  for  both  of  these  parties,  and  a 
verdict  in  favor  of  one  party  and  against  the 
other  is  inconsistent,  and  cannot  be  allowed 
to  stand. 

We  are  constrained  to  add  that  there  are 
unfortunate  expressions  in  our  former  opin- 
ion which  might  mislead  the  most  prudent 
trial  court  The  fault  of  this  unfortunate 
mistrial  is  not  with  the  trial  court,  nor  yet 
necessarily  with  the  writer  of  the  former 
opinion,  but  is  chargeable  to  the  writer  here- 
of and  others  of  the  majority  who  insisted 
upon  certain  expressions,  without  snfBcient 
thought  of  inconsistencies  caused  thereby. 

[2]  The  record  shows  that  the  case  was 
tried  against  all  defendants,  and,  after  the 
court  had  fully  instructed  the  jury,  the  plow 
company  asked  for  an  instruction  to  find  in 
its  favor.  The  court  thereupon  so  instructed 
the  jury,  and  there  was  a  verdict  and  judg- 
ment in  favor  of  the  plow  company  and 
against  the  plalntifF.  From  this  judgment, 
the  plaintiff  has  appealed.  There  is  in  the 
record  no  verdict  or  judgment  upon  the  is- 
sues presented  as  against  the  other  defend- 
ants. So  far  as  this  record  shows,  the  ac- 
tion against  the  Murdocks  is  still  pending. 
The  plaintiff's  attorney,  however,  stated  upon 
the  argument  that  the  jury  found  a  verdict 
in  favor  of  plaintiff  and  against  the  Mur- 
docks, and  tliat,  if  this  judgment  In  favor  of 
the  plow  company  was  reversed,  the  judg- 
ment against  the  Murdocks  would  be  set 
aside  and  vacated. 

If  the  plaintiff,  within  30  days,  flies  in  tills 
court  a  certificate  of  the  clerk  of  the  district 
court,  showing  that  the  judgment  against  all 
other  defendants  has  been  set  aside  and  va- 
cated, the  judgment  in  this  case  in  favor  of 
the  Moline  Plow  Company  will  stand  revers- 
ed at  the  costs  of  the  defendant,  the  Nebras- 
ka Moline  Plow  Company.  Otherwise  the 
judgment  will  be  affirmed. 

REESE,  C.  J.  (concurring).  I  concur  in  the 
decision  and  judgment  in  this  case,  but  base 
my  concurrence  ujion  the  final  action  of  this 
court  on  the  motion  for  rehearing  as  report- 
ed in  90  Neb.  736,  134  N.  W.  622,  in  which 


the  judgment  against  the  plow  company 
was  reversed,  and  the  cause  "remanded  to 
the  district  court  for  a  new  trial,  with  leave 
to  the  plaintiff  to  proceed  against  both  of 
the  defendants."  In  my  opinion,  this  was  a 
specific  direction  to  the  district  court  to  pro- 
ceed against  both  defendants  by  a  new 
trial  of  all  the  Issues  involved  in  the  case, 
without  reference  to  any  suggestions  or  ex- 
pressions contained  in  the  opinion  reported 
in  89  Neb.  770,  132  N.  W.  384. 


HACK  V.  MACK.     (No.  18,030.) 
(Supreme  Court  of  Nebraska.    Oct  17,  1913.) 

(Svllahut  hv  tht  Court.) 

1.  iNSTKTJCnoN  APPBOVKD. 

The  instruction  set  out  in  the  opinion  ap- 
proved. 

2.  CONTBACTB  «  89*)  —  EVIDENOK  (|  183*)  — 

Secondaby  Evidence — Pbedicate. 

The  rulings  of  the  court  in  the  admission 
and  exclusion  of  evidence  set  out  in  the  opinion 
approved. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {|  408,  409;  Dee.  Dig.  i  89;*  Evi- 
dence, Cent  Dig.  if  605-637;  Dec.  Dig.  S 
183.*] 

3.  Appeai.  and   Ebbob   (|  1002*)— Yxboioi— 
CONFucTiNo  Evidence. 

A  verdict  based  upon  conflicting  evidence 
will  not  be  disturbed  unless  manifestly  wrong. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  H  3935-3937;    Dec  Dig.  i 

(AddMoiMl  SyUalut  by  Biitorial  Staff.) 

4.  Appeai.  and  Ebbob  (i  1068*)— Habmlbss 
Ebbob— Instbuctions. 

Error  in  an  instruction  which  authorizes  a 
recovery  of  more  than  the  evidence  warrants, 
in  an  action  on  a  contract.  Is  harmless  where 
the  verdict  is  for  less  than  is  warranted  by  the 
evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  4225-4228,  4230;  Dec. 
Dig.  11068.*] 

Ai^peal  from  District  Court,  Stanton  Oomt- 
ty;  'Graves,  Judge. 

Action  by  Reginald  Mack  against  Arthur 
Mack.  From  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

W.  W.  Young,  of  Stanton,  for  appellant 
Allen  &  Dowllng,  oC  Madison,  for  appellee. 

FAWCBTT,  X  This  case  is  before  us  a  sec- 
ond time.  For  a  statement  as  to  plaintiff's 
claim  and  the  answer  thereto,  reference  is 
made  to  our  opinion  on  the  former  hearing. 
Mack  T.  Mack,  87  Neb.  819,  128  N.  W.  527. 
31  L.  R.  A.  (N.  S.)  441.  We  there  reversed 
the  judgment  of  the  district  court  In  favor 
of  defendant,  which  was  based  upon  a  direct- 
ed verdict  on  the  theory  that  the  contract  set 
out  by  plaintiff  was  void  as  against  public 
policy  and  without  consideration.  Upon  a 
retrial  plaintiff  recovered  a  verdict  for  $2,- 
000,  upon  which  judgment  was  rendered,  and 
defendant  appeals. 
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[1, 4]  It  Is  first  nrged  that  the  court  erred 
in  giving  Instmctlon  No.  5%  as  follows:  "If 
yon  find  the  plaintiff  entitled  to  recover,  you 
will  assess  the  amount  of  her  damages  in  such 
sum  as  the  evidence  may  show  she  has  sus- 
tained, not  exceeding  the  sum  of  $6,000.  And 
In  assessing  her  damages  you  will  take  into 
consideration  her  age,  her  life  expectancy, 
tlie  amount  that  will  be  reasonably  necessary 
to  make  provision  for  her  support  in  furnish- 
ing her  shelter,  food,  clothing,  and  other  nec- 
essary expenses  in  sickness  and  in  health, 
and  from  all  facts  as  disclosed  by  the  evi- 
dence yoQ  will  determine  the  amount  of  her 
recovery."  It  is  argued  that  this  instruction 
was  broader  than  the  evidence  upon  which 
it  was  based  and  in  substance  told  the  jury 
that  If  they  desired  to  do  so,  upon  the  evi- 
dence, they  might  return  a  verdict  in  the  sum 
of  $6,000 ;  that  being  the  amount  prayed  for 
In  plalntifTs  petition.  We  do  not  think  the 
court  erred  In  giving  this  instruction  for  two 
reasons:  First,  that,  if  plaintiff  was  entitled 
to  recover  at  all,  there  is  evidence  in  the 
record  which  would  have  Justiiied  a  verdict 
for  the  full  $6,000;  and,  second,  under  the 
lowest  amount  testified  to  by  plaintiff  as  the 
amount  necessary  for  her  support,  viz.,  $25 
per  month,  it  Is  conceded  that  the  value  of 
her  expectancy,  as  shown  by  the  Carlisle 
Tables,  would  have  amounted  to  $2,750,  or 
$750  more  than  the  jury  allowed.  It  is  clear, 
tberefore,  that  the  instruction  was  not  prej- 
udicial to  defendant. 

[2]  It  is  next  urged  that  the  court  erred 
In  admitting  oral  testimony  as  to  the  con- 
tents of  a  letter  claimed  by  plaintiff  to  have 
been  written  by  defendant  to  Henry  Johnson, 
a  member  of  the  firm  of  Johnson  Bros.  It 
is  true  that  Hepry  Johnson  on  cross-exami- 
nation stated  that  "the  envelope  was  address- 
ed to  Johnson  Bros,  but  the  letter  was  writ- 
ten to  me  personally."  Taking  his  testimony 
as  a  whole,  together  with  that  of  plaintiff, 
who  saw  the  letter,  the  court  and  Jury  were 
warranted  In  believing  that  the  letter  was 
written  to  Henry  personally.  Henry  is  a 
nephew  of  the  plaintiff.  The  objection  to  the 
admission  of  oral  testimony  as  to  the  con- 
tents of  the  letter  is  tliai:  no  sufficient  founda- 
tion had  been  laid;  that  no  testimony  was 
offered  to  show  that  a  search  had  been  made 
for  the  original,  etc.  Mrs.  Mack  testified 
that  she  saw  and  read  the  letter;  that  after 
reading  it  she  returned  it  to  Henry;  that 
"Henry  asked  me  for  it  so  I  gave  it  back 
to  him."  Henry  testified  that  he  received 
the  letter;  that  it  was  in  the  defendant's 
handwriting;  that  it  was  written  in  California 
and  "sent  to  me  direct  It  was  In  my  pos- 
session but  has  become  lost"  In  answer  to 
the  question  as  to  whether  he  knew  where 
the  letter  is  now,  he  answered,  "No."  Con- 
ceding that  the  letter  may  have  been  tempo- 


rarily placed  in  Johnson  Bros.'  safe,  it  ap- 
pears that  the  firm  had  been  dissolved  prior 
to  the  time  of  trial  and  that  Henry  gave  his 
testimony  by  deposition  in  California,  to 
which  state  he  had  removed.  His  brother 
John,  the  other  member  of  the  firm,  testified 
that  no  such  letter  had  been  received.  Un- 
der such  drcumstauces,  a  request  for  John 
to  make  a  search  for  the  letter  or  the  issu- 
ance of  a  subpcena  duces  tecum  directing  him 
to  bring  the  letter  into  court  would  have  been 
a  useless  ceremony.  The  court  did  not  there- 
fore err  In  the  ruUng  complained  of. 

The  next  contention  is  that  the  court  erred 
in  permitting  plaintiff  and  witnesses  called  in 
hOT  behalf  to  testify  as  to  the  cruel  treatment 
of  plaintiff's  husband.  This  testimony  was 
clearly  admissible.  The  very  foundation  of 
plaintiff's  claim  was  that  she  was  living  sepa- 
rate and  apart  from  her  husband  because 
of  his  wrongdoing,  consisting  of  drunkenness 
and  cruel  treatment  It  was  absolutely  nec- 
essary for  her  to  prove  a  Justifiable  absence 
from  her  husband,  or  her  alleged  contract 
with  the  defendant  would  have  been  without 
consideration.  If  a  wife  is  away  from  her 
husband  without  just  cause,  it  is  her  duty  to 
return  to  him  whether  he  be  then  in  sick- 
ness or  In  health,  and  a  contract  with  a  third 
person  that  she  would  return  would,  under 
such  circumstances,  be  without  consideration. 

Another  contention  is  that  the  court  erred 
In  denying  to  defendant  the  right  to  cross-ex- 
amine the  plaintiff  as  to  claims  made  by  her, 
after  her  husband's  death,  to  certain  real  es- 
tate standing  in  the  name  of  the  defendant, 
but  which  she  alleged  was  the  property  of  her 
deceased  husband.  We  think  this  testimony 
was  properly  excluded.  We  are  unable  to  &ee 
how  that  fact  would  throw  any  light  upon 
the  question  as  to  whether  or  not  the  contract 
between  plaintiff  and  defendant  had  been  en- 
tered into. 

[3]  Lastly  it  la  urged  that  the  verdict  of 
the  Jury  is  not  supported  by  the  evidence. 
Upon  this  point  there  is  a  direct  confilct  be- 
tween the  partlea  The  evidence,  we  concede, 
la  close.  If  the  testimony  of  plaintiff  Is  to 
be  believed,  she  is  entitled  to  the  recovery 
she  obtained.  If  the  defendant  Is  to  be  be- 
lieved, no  contract  was  ever  entered  into. 
The  jury  were  the  Judges  of  the  credibility 
of  the  witnesses.  The  case  was  tried  by  able 
counsel  on  both  sides,  and  all  of  these  mat- 
ters were  doubtless  urged  with  vigor  and 
skill  to  the  jury.  The  Jury  found  the  facts 
as  testified  to  by  plaintiff,  and  the  trial  Judge 
sustained  thdr  finding.  We  cannot  disturb 
It 

Finding  no  prejudicial  error  In  the  record, 
the  judgment  of  the  district  court  Is  affirmed. 

REESE,  C.  J.,  and  ROSE  and  SEDGWICK, 
JJ.,  not  sitting. 
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WALKER  T.  HOKOM  et  al.    (No.  17,306.) 
(Sapreme  Court  of  Nebraska.    Oct.  17,  1913.) 

(Sytlahu*  ly  the  Court.) 

1.  Pbincipal  and  Agent  (I  123*)— Authok- 
ITT  OF  Agent— BviDENCK. 

The  evidence  examined,  and  it  ia  found  that 
J.  O.  W.  was  the  duir  authorized  agent  of  plain- 
tiff to  loan  money,  receive  payment  thereof,  and 
to  reloan  the  same,  under  the  direction  of  plain- 
tifFj  but  that  be  had  no  authority,  either  express 
or  implied,  to  bind  plaintiff  by  the  purchase  and 
sale  of  the  mortgaged  property  in  his  own  name, 
without  the  knowledge,  consent,  or  ratification  of 
plaintiff,  and  obligate  plaintiff  to  release  the 
security  thereon. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  U  420-129 ;  Dec.  Dig.  | 

2.  PBINCIPAI,    AND     AOENI     (|     103*)— UNATT- 

TuoBizED   Acts— iNDiTiDtTAi.   Intebebt   or 

Agent. 

J.  O.  W.  was  the  agent  of  plaintiff  for  the 
purpose  of  loaning  money,  with  general  author^ 
ity  to  receive  .ind  reloan  the  proceeds  upon  se- 
curity to  be  approved  by  plaintiff.  Under  such 
agency  and  authority  he  loaned  G.  $800,  taking  a 
promissory  note  therefor,  payable  to  plaintiff,  se- 
cured by  a  mortgage  on  real  estate.  He  subse- 
quently purchased  the  real  estate,  paying  the 
difference  between  the  purchase  price  and  the 
money  secured  by  the  mortgage,  taking  title  in 
his  own  name,  and  undertaking  to  procure,  can- 
cel, and  return  the  mortgage  and  surrender  the 
note  secured  thereby.  He  afterwards  sold  the 
property  to  defendant  Plaintiff,  the  owner  of 
the  note  and  mortgage,  had  no  knowledge  of 
what  J.  O.  W.  had  done  and  never  consented  to 
nor  ratified  the  transaction.  The  mortgage  was 
of  record  in  the  mortgage  records  of  the  conntr 
and  BO  continued  uncanceled  and  unsatisfied. 
Held  that,  in  an  action  by  plaintiff,  the  mort- 
gagee, to  foreclose  the  mortage,  he  waa  enti- 
tled to  a  decree. 

[Ed.  Note.— For  other  caaea,  aee  Principal 
and  Agent,  Cent  Dig.  H  278-^  363-359,  367 ; 
D«c.  Dig.  i  103.*]       "         -~' 

(Additional  ByUatnu  J>V  Biitorial  Staff.) 

8.   YENDOB    AND     PlTBCHASEB     ({    231*)— BONA 
FlOE  PUBOHASEB— RECOBD  AS  NOTICS. 

Where  the  agent  of  a  mortgagee  without 
authority  purchaaed  the  mortgaged  premises, 
deducting  the  amount  of  the  mortgage  from  the 
consideration  and  agreeing  with  the  mortgagor 
that  the  mortgage  would  be  canceled  of  record, 
a  purchaser  from  the  agent  was  chargeable  with 
notice  that  the  mortgage  stood  uncanceled  on  the 
record  and  coold  not  claim  as  a  bona  fide  par- 
chaser  as  against  the  mortgagee. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |i  43,  55,  487,  513-^9; 
Dec.  Dig.  I  231.*] 

4.  Estoppel  (J  72*}- Loss  Faixino  on  Peb- 
.  son  Guilty  ow  Neouobnob. 

In  such  case  the  purchaser  from  the  agent 
cannot  avoid  a  foreclosure  of  the  mortgage  un- 
der the  rule  of  estoppel  that  the  loss  must  fall 
upon  the  party  whose  want  of  care  contributed 
thereto. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {  188;  Dec.  Dig.  |  72.*] 

Appeal  from  District  Court,  Clay  County; 
Hnrd,  Judge. 

Action  by  Hiram  P.  Walker  against  John 
Hokom  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded. 


Ambrose  C.  Epperson,  of  Clay  Center,  for 
ai^ellant  Chas.  U.  Sloan  and  John  J. 
Burke,  both  of  Oeneva,  for  appellees. 

REESE,  C.  J.  This  Is  an  action  to  fore- 
close a  mortgage  on  the  north  half  of  lots 
12  and  13,  and  the  west  50  feet  of  the  north 
100  feet  of  lot  14,  and  the  east  50  feet  of  the 
south  150  feet  of  lot  13,  all  in  block  2,  of 
Walker's  First  addition  to  the  town  of  Ong, 
in  Clay  county,  given  by  John  Ciarlson,  a 
former  owner,  and  his  wife  to  plaintiff  on 
the  1st  day  of  July,  1901,  to  secure  their  note 
for  $800.  The  petition  Is  in  the  usual  form, 
except  that  It  Is  alleged  that,  subsequent  to 
the  execution  of  the  mortgage,  the  mort- 
gagors conveyed  certain  portions  of  the  mort- 
gaged property  to  others,  who  are  made  de- 
fendants, but  no  question  is  presented  which 
requires  further  notice  of  them.  The  answer 
of  defendant  Hokom  consists:  First,  of  a 
general  denial  of  all  unadmitted  averments 
of  the  petition;  second,  It  Is  alleged  that 
the  loan,  to  secure  which  the  note  and  mort- 
gage were  given,  was  negotiated  through  J. 
O.  Walker,  who  was  on  and  prior  to  July  1, 
1901,  and  for  more  than  seven  years  there- 
after, the  legally  anthor&ed  agent  of  plain- 
tiff to  loan  money,  boy  and  sell  commercial 
paper.  Indorse  and  assign  notes  and  securi- 
ties, both  real  and  personal,  for  plaintiff,  and 
to  collect  and  receipt  for  all  such,  and  that 
the  note  was  taken  by  J.  O.  Walker  for 
plaintiff  under  such  contract  of  agency;  that 
the  said  J.  O.  Walker  thereafter  received 
payment  from  the  mortgagors  and  others  of 
the  full  amount  due  on  said  note  and  mort- 
gage; that,  at  the  time  of  receiving  the 
same,  the  said  J.  O.  Walker  had  full  right 
and  authority  to  collect  and  receive  the  same 
and  so  bind  plaintiff,  his  principal,  and  the 
payment  was  received  on  behalf  of  plaintiff; 
that  by  such  payment  the  debt  was  paid  and 
extinguished,  the  note  and  mortgage  thereby 
canceled,  the  lien  destroyed,  and  defendant 
entitled  to  a  cancellation  thereof  of  record 
and  the  cause  dismissed.  The  reply  Is  a 
general  denial.  A  trial  was  had,  which  re- 
sulted in  a  finding  and  decree  by  the  court 
in  favor  of  defendants,  canceling  the  mortgage 
and  dismissing  plaintiff's  petition.  Plaintiff 
appeals. 

[1,2]  There  Is  but  one  serious  contention 
in  the  case.  The  evidence  shows  that  J.  O. 
Walker  purchased  the  mortgaged  property  of 
the  mortgagor  for  the  sum  of  $1,300 ;  that  be 
paid  therefor  by  agreeing  to  cancel  and  re- 
turn the  note  and  mortgage  and  by  paying  in 
cash  the  snm  of  $500,  taking  a  deed  to  him- 
self; and  that  he  subsequently  sold  the 
major  portion  of  the  property  to  defendant 
Hokom  for  the  expressed  consideration  of 
$1,500.  The  note  and  mortgage  were  neither 
canceled  nor  returned  to  the  mortgagor,  nor 
had  the  plaintiff  any  notice  or  knowledge  of 
the  transaction  between  the  mortgagors  and 
Walker  nor  of  the  sale  and  conveyance  by 
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Um  to  defendant  Hokom.  It  is  conceded  by 
plaintiff  that  J.  O.  Walker  had  full  authority 
to  collect  and  receipt  for  the  payment  of  the 
principal  and  interest  of  the  many  loans 
wlilch  he  had  made  in  that  vicinity  for  plain- 
tiff, but  it  is  insisted  that  J.  O.  Walker  bad  no 
authority,  either  express  or  implied,  to  pur- 
chase the  mortgaged  property,  taking  title 
In  his  own  name,  paying  the  excess  of  the 
consideration,  and  agreeing  to  cancel  and 
return  the  mortgage  and  note,  but  which  he 
never  did,  and  of  which  transsiction  plaintiff 
had  neither  knowledge  nor  notice  until  after 
the  death  of  J.  O.  Walker,  when  he  discov- 
ered the  facts,  but  wblch  he  never  ratified 
nor  consented  to  by  any  action  on  liis  part 
There  is  no  averment  of  accord  and  satis- 
faction in  the  answer;  the  issue  of  payment 
being  alone  presented. 

It  is  contended  by  plaintiff  that  the  law 
is  that  an  averment  of  payment  in  a  case 
of  this  kind  can  be  sustained  only  npon  proof 
that  the  alleged  payment  was  made  in  money 
or  what  usually  passes  and  is  treated  in  com- 
merce as  money,  and  that  a  transaction  of 
the  kind  between  J.  O.  Walker  and  the 
mortgagors  can  in  no  event  be  treated  as 
payment.  As  there  is  no  Issue  of  estoppel, 
by  ratiflcatlon  or  otherwise,  presented  in  the 
answer,  we  are  impressed  with  the  belief 
that  plalntUfs  contention  is  correct,  but  we 
do  not  decide  the  case  upon  that  point 

The  testimony  of  plaintiff  was  taken,  and 
a  large  number  of  letters  from  him  to  J.  O. 
Walker  were  introduced  in  evidence.  It  is 
made  clear  tliat  J.  O.  Walker  was  the  agent 
of  plaintiff  to  loan  money  for  the  latter  and 
to  receive  the  principal  and  interest,  either 
remitting  the  money  to  plaintiff  or  reloanlng 
It  to  other  borrowers  in  the  name  of  plain- 
tiff (uncle  of  J.  O.  Walker)  and  upon  securi- 
tiea  to  be  approved  by  plaintiff,  who  Is  a 
nonresident  of  the  state.  We  have  examined 
the  bill  of  exceptions  closely  and  are  wholly 
unable  to  discover  any  evidence  of  other 
authority  given  to  J.  O.  Walker  or  of  other 
transactions  of  a  similar  kind  by  him.  The 
letters  from  plaintiff  to  J.  O.  Walker  all  tend 
strongly  to  show  that  proposed  new  loans 
were  submitted  to  plaintiff,  and  he  gave 
specific  directions  as  to  the  making  thereof. 
It  is  true  that  this  was  not  always  done,  as 
J.  O.  Walker  seemed  to  conduct  a  part  of  the 
business  in  his  own  way,  at  times  taking  the 
mortgages  in  Ids  own  name,  and,  when  pay- 
ments were  made  entering  the  satisfaction  of 
the  mortgage,  under  the  direction  of  plaintiff, 
but  we  are  unable  to  find  any  evidence  what- 
ever tliat  X  O.  Walker's  authority  extended 
beyond  this.  The  relations  between  the  par- 
ties appear  to  be  of  the  most  confidential 
character,  but  the  agency  of  J.  O.  Walker 
was  at  all  times  limited  to  this  one  line  of 
employment  In  the  case  now  before  us  he 
clearly  exceeded  his  authority,  not  only  in 
the  purchase  of  the  land,  but  ia  making  the 
purchase  for  himself,  taking  title  in  his  own 


name  and  selling  it  to  defendant  and  retain- 
ing the  proceeds  of  the  sale,  never  at  any 
time  nor  in  any  manner  notifying  plaintiff  of 
what  he  had  done.  While  it  is  true  that  he 
gave  his  promise  to  Carlson,  the  mortgagor, 
that  he  would  procure  and  canc^  the  mort- 
gage and  return  same  with  note  to  Carlson, 
yet  he  never  did  either;  the  note  at  least, 
and  probably  the  mortgage,  remaining  in 
plaintiff's  possession.  Carlson  conveyed  the 
mortgaged  property  to  J.  O.  Walker,  received 
the  difference  between  the  amount  of  the  mort- 
gage and  purchase  price,  and  accepted  Walk- 
er's word  to  cancel  and  return  the  mortgage 
and  surrender  the  note. 

[3,4]  The  mortgage  remained  uncanceled 
and  unsatisfied  of  record.  We  readily  and 
fully  appreciate  that  the  foreclosure  of  the 
mortgage  will  result  in  a  hardship  upon  the 
mortgagor  and  the  defendant  Hokom,  the 
grantee  of  J.  O.  Walker,  but  in  this  we  are 
met  by  the  fact  that  the  mortgage  has  been 
at  all  times,  since  its  execution  and  record- 
ing, upon  the  mortgage  records  of  the  county, 
and  that  defendant  Hokom  tiad  it  within  his 
power  to  protect  himself  by  an  examination 
of  the  records,  of  the  contents  of  which  he 
was  charged  with  notice,  before  making  the 
purchase  of  the  mortgaged  property.  The 
familiar  rule  that  the  loss  must  fall  upon 
the  party  whose  want  of  care  contributed 
thereto  must  be  applied. 

The  decree  of  the  district  court  is  reversed, 
and  th6  cause  remanded  thereto,  with  direc- 
tions to  said  court  to  enter  a  decree  fore- 
closing the  mortgage  in  accordance  with  the 
prayer  of  plaintifTs  petition. 

LETTON,  BOSB,  and  SEDGWICK,  33^ 
not  sitting. 


OHiLiaAN  y.  JOHN  OILUGAN  CO. 
(No.  16,824.) 

(Supreme  Court  of  Nebraska.    Oct  17,  1913.) 
(8yXUbu$  ly  the  Court.) 

1.  COBPOBATIONB  (|  20*)  —  DSRIAI.  OT  LEOAL 
EXISTEROK. 

In  this  an  action  against  a  corporation  to 
recover  npon  a  promissory  note  duly  authorised 
and  executed  by  its  officers,  the  defendant  de- 
nied its  legal  existence  as  a  corporation.  Held 
that  under  section  144,  c.  16,  Comp.  St  1911, 
such  a  defense  is  not  permissible. 

CEd.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  iS  77-79,  2504;  Dec.  Dig.  I 
29.*] 

2.  Bnxs  AND  NoTBS  (I  520*)— Pbaud  — Evi- 
dence. 

Under  the  facts  set  forth  in  the  opinion, 
held,  that  the  defense  of  fraud  and  no  consid- 
eration was  not  established. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S|  1813,  1832,  1836,  1837; 
Dec,  Dig.  {  520.»] 

3.  Appeal  and  Errob  ({  1011*)  —  Review  — 
Findings  or  Fact. 

The  findings  and  Judgment  of  a  district 
conrt  in   a  law  action   tried  without  a  jury. 
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baBed   upon   conflicting   evidence,  will  not  be 
set  aside  unless  clearly  wrong. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3983^989;  Dec  Dig.  i 
lOll.*] 

Appeal  from  District  Court,  Richardson 
County;  Raper,  Judge. 

Action  by  John  Gilllgan  against  the  John 
Gilligan  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Edwin  Falloon,  of  Falls  City,  for  appellant 
Paul  Jessen,  of  Nebraska  City,  and  Matthew 
Gering,  of  Plattsmouth,  for  appellee. 

LETTON,  J.  Prior  to  1906  the  plaintiff, 
John  Gilligtm,  was  engaged  in  the  business 
of  contracting  and  bridge  building  at  Falls 
City,  Neb.  His  business  was  quite  extensive, 
being  carried  on  in  a  number  of  states.  On 
or  about  September  18,  1906,  he  sold  and 
transferred  the  entire  business  to  the  de- 
fendant, the  John  Gilllgan  Company,  a  cor- 
poration which  was  formed  for  the  express 
purpose  of  purchasing  and  carrying  on  the 
business.  At  the  time  of  the  sale  an  inven- 
tory or  estimate  was  made  out  and  shown  to 
the  prospective  stockholders  specifying  In 
detail  the  character  of  the  assets  and  proper- 
ty and  the  value  of  the  respective  Items  of 
the  same.  Sixty  thousand  dollars  par  value 
in  stock  was  delivered  to  Mr.  Gilligan  in 
payment  for  the  business.  Afterwards,  about 
March  22,  1907,  It  was  discovered  that  a 
number  of  the  Items  scheduled  had  apparent- 
ly been  overvalued,  and  the  plaintiff  then 
voluntarily  surrendered  to  the  corporation 
shares  of  stock  to  the  amount  of  $18,500  in 
face  value  in  order  to  reduce  the  considera- 
tion money  sufficient  to  offset  the  excessive 
valuation.  Immediately  after  the  sale  of  the 
business,  the  corporation  took  charge  of  it 
and  carried  it  on.  One  of  the  contracts  on 
'hand  was  concerned  with  drainage  or  ditch- 
ing work  in  Iowa.  Mr.  Gilllgan  was  not  sat- 
isfied with  the  manner  in  which  this  work 
was  being  managed  and  dissension  arose 
among  the  directors.  It  was  then  proposed 
to  terminate  entirely  Mr.  Gllllgan's  connec- 
tion with  and  Interest  in  the  corporation  by 
the  corporation  itself  and  some  of  the  other 
stockholders  buying  the  remainder  of  his 
shares  of  stock.  This  was  accordingly  done. 
Two  shareholders  purchased  a  portion  of  the 
shares,  and  the  corporation  Itself  took  the 
remainder  at  the  agreed  price  of  $4,000. 
This  amount  was  evidenced  by  two  promis- 
sory notes  of  the  corporation  for  $2,000  each. 
One  of  these  notes  was  sold  by  the  plaintifl. 
This  suit  is  brought  to  recover  the  amount 
due  upon  the  other.  The  defendant  corpora- 
tion by  its  answer  admitted  the  execution 
and  delivery  of  the  note  and  as  a  defense 
alleged  that  It  was  given  without  considera- 
tion and  was  obtained  by  fraud.  In  a  cross- 
petltlon  It  alleged  that  In  September,  1006, 
the  plaintiff  fraudulently  induced  W.  H. 
Crook  and  five  others,  naming  them,  to  take 


stock  and  form  the  corporation,  representing 
that  he  had  $60,000  invested  In  the  bridge  and 
contracting  business,  and  that  the  investment 
was  netting  him  20  per  cent  per  annum; 
that  relying  on  these  representations  the 
persons  named  became  stockholders  and  paid 
In  the  sum  of  $8,000.  It  also  avers  that  the 
property  was  fraudulently  overvalued  and 
the  debts  understated  in  the  written  state- 
ment of  assets  and  liabilities  and  denies  that 
plaintiff  had  any  good  will  in  a  number  of 
counties  In  this  and  other  states  for  which 
large  amounts  were  charged  in  the  Inven- 
tory; that  the  articles  of  incorporation  were 
void  because  not  properly  signed  by  the  In- 
corporators; that  about  June  20,  1907,  "the 
plaintiff  commenced  fighting  the  business  In- 
terests of  defendant  for  the  purpose  of  com- 
pelling defendant  to  buy  his  stock,"  and  that, 
not  knowing  the  true  condition  of  affairs,  de- 
fendant bought  about  one  half  of  his  remain- 
ing stock  in  the  corporation,  Gilligan  agree- 
ing not  to  compete  in  certain  counties, 'the 
other  half  being  bought  by  stockholders; 
that  the  sale  was  void  for  the  reason  that 
the  corporation  could  not  purchase  its  own 
stock;  that  It  was  against  public  policy  for 
the  corporation  and  Gilligan  to  enter  Into  an 
agreement  that  Gilllgan  would  not  compete 
against  the  defendant  at  any  public  bridge 
letting;  tliat  Gilllgan  was  insolvent  at  the 
time  the  corporation  was  formed  and  fraud- 
ulently procured  the  stock  from  the  defend- 
ant at  that  time;  and  that  therefore  the 
later  sale  of  the  stock  and  the  notes  given 
therefor  were  without  consideration.  Ignor- 
ance of  the  frauds  until  after  the  notes  here- 
in sued  upon  had  been  signed  and  delivered 
is  also  averred,  and  it  is  claimed  that  there 
Is  now  due  defendant  from  plaintiff  the  sum 
of  $38,201.83. 

In  reply  the  plaintiff  alleges  the  defend- 
ant Is  estopped  to  deny  its  corporate  capaci- 
ty, pleads  that  the  notes  were  executed  by 
defendant  with  full  knowledge  of  th§  affairs 
of  the  corporation  and  of  the  value  of  the 
stock;  that  the  statement  was  honestly  made 
from  the  books;  and  he  denies  specifically 
any  attempt  to  defraud.  The  court  found  for 
the  plaintiff,  and  defendant  appeals. 

In  this  court  defendant  contends  that  the 
judgment  Is  not  sustained  by  sufficient  evi- 
dence; that  It  was  never  lawfully  organ- 
leed  as  a  corporation;  that  all  notes  given 
by  it  were  void  for  the  reasons  that  it  was 
incorporated  by  one  person;  that  Its  paid-up 
capital  stock  did  not  exceed  $6,000;  and 
that  the  plaintiff  was  guilty  of  fraud  in  or- 
ganizing the  corporation  and  procuring  the 
notes.  The  evidence  is  voluminous  and  seems 
to  show  that  the  business  both  before  and 
after  the  sale  bad  been  loosely  conducted, 
but  we  think  It  unnecessary  to  consider  It  in 
detalL 

[1]  1.  Section  144,  c.  16,  Gomp.  St  1911, 
provides:   "No  body  of  men  acting  as  a  cor- 
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poratlon  under  the  provisions  of  tbls  subdlvl- 
sion  shall  be  permitted  to  set  up  tlie  want  of 
legal  organization  as  a  defense  to  any  action 
brought  against  them  as  a  corporation."  lu 
Liivlngston  Loan  &  Building  Ass'n  t.  Drum- 
mond,  49  Neb.  200,  68  N.  W.  375,  It  was  held 
tliat  a  defendant  sued  as  a  corporation  can- 
not deny  Its  existence  either  in'  abatement 
or  In  bar.  If  defendant  is  not  a  corporation, 
It  cannot  appear  as  such  and  plead  in  that 
capacity.  Even  if  the  state  were  able  to 
question  the  legal  existence  of  the  corpora- 
tion upon  sufficient  ground,  the  defendant 
conld  not  avail  itself  of  the  lack  of  legal  ex- 
istence and  thus  commit  a  sort  of  legal  hara- 
kiri  in  a  collateral  action  of  this  nature.  10 
Cyc.  1065,  1066,  1157,  1158,  and  notes. 

[2]  2.  As  to  the  contention  that  the  note 
was  procured  by  fraud.  The  evidence  shows 
that  Mr.  Gllllgan  largely  relied  upon  bis 
books  as  showing  the  condition'  of  his  busi- 
ness affairs  before  the  corporation  was  or- 
ganized. The  statement  which  was  submit- 
ted to  the  incorporators  and  which  seems  to 
have  been  taken  from  the  books,  so  far  as 
tangible  property  is  concerned,  placed  a 
heavy  valuation  upon  "good  will"  in  certain 
coonties  in  this  and  other  states.  The  pur- 
chasers were  thus  apprised  that  "good  will" 
In  a  business  which  was  open  to  public  com- 
petitive bidding  was  one  of  the  articles  which 
they  wwe  buying,  but  they  seem  to  have 
made  no  protest  aa  to  such  an  intangible 
and  visionary  asset  or  to  question  the  value 
placed  thereon.  Apparently  they  had  am- 
ple opportunity  to  make  inquiry  and  investi- 
gation ttefore  they  purchased,  and  no  arti- 
fice was  employed  to  hinder  them.  Mr.  John 
A.  Crook,  a  stockholder  who  was  elected  sec- 
retary in  January,  1907,  had  been  employed 
in  the  business  shice  before  1900  and  appar- 
ently was  as  familiar  with  its  affairs  as  Gil- 
Ugan  himself.  On  March  22,  1907,  when  it 
had  been  definitely  ascertained  tliat  an  over- 
valuation tiad  been  made  as  to  some  items, 
GilUgan  voluntarily  surrendered  to  the  cor- 
poration stock  which  was  presumably  agreed 
to  be  equal  in  value  to  the  excess  in  valua- 
tion. Apparently  no  further  complaint  was 
made.  When  friction  arose  between  Oilligan 
and  Crook,  negotiations  were  entered  into 
which  resulted  In  the  ousting  of  Gilligan 
and  the  transfer  of  his  remaining  stock  in 
consideration  of  the  execution  of  the  two 
notes.  At  this  time  the  corporation  had  been 
In  full  control  of  the  business  from  September, 
1006,  to  June,  1907.  Large  amounts  of  mon- 
ey had  been  received  upon  contracts  and 
large  amounts  expended  under  the  authority 
of  the  directors  of  the  corporation.  No  court 
could  have  the  facilities  for  ascertaining  the 
true  value  of  the  assets  that  this  corporation 
liad  during  the  months  in  which  it  was  In 
control  of  the  business;  and  at  the  time  it 
closed  the  transaction  with  Gilligan  by  the 
purchase  of  bis  stock  it  was  apparently  in 


full  possession  of  all  the  facts  and  knew  the 
true  value  of  the  stock  as  well  as  lie  did. 
If  the  price  that  It  paid  was  excessive,  it 
bought  it  with  its  eyes  open  and  obtained 
just  what  it  purchased.  It  Is  not  claimed 
that  any  false  representations  were  then 
made. 

[3]  3.  The  contention  is  made  that  the  sale 
of  the  stock  was  Illegal  and  void  for  the 
reason  that  a  part  of  the  consideration  was 
an  agreement  on  the  part  of  Gilligan  not  to 
compete  In  Otoe  county.  It 'seems  apparent 
that  the  desire  to  oust  Gilligan  was  the  prin- 
cipal motive  for  the  purctiase  of  the  stock. 
The  finding  of  the  trial  court  in  favor  of 
the  plaintiff  on  this  point  seems  to  be  sup- 
ported by  sufficient  evidence,  though  the  evi- 
dence is  conflicting. 

We  find  no  reason  to  set  aside  the  Judg- 
ment of  the  district  court,  which  is  there- 
fore affirmed. 

HAMEB,  SEX>OWICK,  and  BOSE^  JJ., 
not'sltting. 


JOHNSTON  v.  INDIANA  &  OHIO  LIVE 

STOCK  INS.  CO.     (No.  17,319.) 

(Supreme  Ck>urt  of  Nebraska.     Oct  17,  1913.) 

(Syllahu*  by  the  Court.) 

1.  Insitbance  (I  175»)  —  PoucT  —  Time  of 
Taking  Eftbct. 

Where  a  written  application  for  insurance 
of  live  stock  la  made  npon  a  blank  form,  which 
provides  that  no  liability  shall  attach  until  the 
application  has  been  approved  by  the  home  of- 
fice, and  the  application,  together  with  the 
premium,  is  delivered  to  the  agent  of  the  com- 
pany, and,  before  the  application  has  been  ap- 
proved by  the  home  office,  the  property  insured 
dies,  held,  that  ordinarily  the  insurance  com- 
pany is  not  liable  for  loss  occurring  before  such 
approval.  Following  St  Paul  Fire  &  Marine 
Ins.  Co.  V.  KeUey,  2  Neb.  (Dnol)  720,  80  N. 
W.  997. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  362-371;   Dec.  Dig.  §  175.*] 

2.  INSCBANCK    (§    175*)— TlMJC    POLICY    TaKIS 

Effkct— Statutes. 

An  insurance  contract  is  governed  by  the 
law  in  force  at  the  time  of  the  making  of  the 
alleged  insurance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  a  362-371;   Dec.  Dig.  §  175.*] 

Appeal  from  District  Court,  Frontier  Coun- 
ty;  Orr,  Judge. 

Action  by  William  J.  Johnston  against  the 
Indiana  &  Ohio  Live  Stock  Insurance  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.     Reversed  and  remanded. 

E.  J.  Clements,  of  Lincoln,  and  L.  H.  Chen- 
ey, of  Stockvllle,  for  appellant.  J.  L.  White, 
of  Curtis,  and  Lambe  &  Butler,  of  Cam- 
bridge, for  appellee. 

BEESE,  C.  J.  This  action  was  commenced 
in  the  county  court  of  Frontier  county  upon 
an  alleged  contract  of  insurance  from  death 
by  accident  or  disease  of  a  horse  of  the  val- 
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ue  of  $500 ;  tbe  Insurance  being  for  the 
sum  of  $300.  It  was  alleged  In  the  petition 
tbat  the  contract  of  Insurance  was  entered 
into  on  tbe  26th  day  of  June,  1909,  to  contin- 
ue for  one  year  from  said  date,  at  which 
time  plaintiff  paid  tbe  premium  of  $30,  and 
that  defendant  by  its  agent  agreed  that  the 
insurance  should  be  effecttve  from  that  time; 
that  on  the  30th  day  of  the  same  month  the 
horse  died  from  disease,  without  tbe  fault 
of  plaintiff;  that  tbe  loss  was  duly  reported 
to  defendant  on  the  30th  day  of  the  same 
month,  and  for  which  judgment  was  demand- 
ed. Defendant  answered,  admitting  tbe  own- 
ership of  the  property  in  plaintiff,  that  It 
was  of  the  value  of  $500,  and  that  on  the 
date  named  plaintiff  applied  to  defendant's 
soliciting  agent  for  Insurance  to  the  extent 
of  $300,  and  alleging  that  the  agent  had  no 
authority  to  enter  into  any  contract  of  In- 
surance, being  only  a  soliciting  agent,  whose 
authority  was  limited  to  taking  written  ap- 
plications, signed  by  tbe  proposed  assured, 
and  which  application  was  to  be  forwarded 
to  the  home  office  of  defendant  company  at 
CrawfordsviUe,  Ind.,  when.  If  approved,  a 
poUcy  would  be  Issued;  that  tbe  application 
was  signed  by  plaintiff  and  forwarded  to  tbe 
office;  that  said  application  was  forwarded 
by  Weckbach,  the  soliciting  agent,  and  re- 
ceived by  the  company  on  tbe  30th  day  of 
June,  1909,  at  the  hour  of  4  o'clock  p.  m.  of 
said  day;  that  between  tbe  hours  of  8  and 
9  o'clock  of  tbe  mcjirnlng  of  said  day  the 
horse  died;  that  defendant  Issued  said  pol- 
icy at  between  4  and  5  o'clock  of  said  day, 
and  without  any  knowledge  that  the  horse 
had  died,  said  policy  being  for  a  term  of 
one  year  from  June  30, 1909;  that,  when  de- 
fendant learned  that  tbe  Insured  property 
had  no  existence  at  the  time  the  policy  was 
issued,  it  tendered  back  the  $30  to  plaintiff, 
and  has  kept  the  tender  good.  Reply:  (1) 
A  general  denial;  (2)  alleging  that  it  was 
specifically  understood  between  defendant's 
agent  (Weckbach)  and  plaintiff  that  tbe  in- 
surance was  to  run  for  12  months  commenc- 
ing at  noon  on  the  26th  day  of  June,  1909; 
that  the  policy  was  issued  and  forwarded  to 
defendant's  agent  at  Lincoln,  Neb.;  that  at 
the  time  the  policy  was  Issued  the  managing 
officers  of  defendant  knew  that  the  contract 
was  that  tbe  insurance  was  to  date  from  the 
26th  day  of  June,  1909;  that  by  the  acts 
of  the  officers  and  agents  of  the  company 
they  had  estopped  It  from  denying  liability 
on  the  policy. 

Defendant  moved  the  court  to  strike  out 
tbe  averments  of  the  reply  for  the  reasons, 
first,  that  no  part  of  the  same  was  contained 
In  the  reply  filed  In  the  county  court  where 
the  suit  was  instituted  and  first  tried;  sec- 
ond, that  the  same  raised  new  and  different 
issues;  third,  that  no  estoppel  was  pleaded 
In  tbe  county  court;  fourth,  that  the  same. 
If  material,  should  have  been  pleaded  in  tbe 
petition,  and  not  In  the  reply.    The  motion 


was  overruled,  and  a  trial  had  to  a  jnry, 
who  returned  a  verdict  in  favor  of  plaintiff 
for  the  full  amount  of  tbe  policy,  and  on. 
which  a  Judgment  was  rendered.  Tbe  mo- 
tion for  a  new  trial  was  overruled,  and  de- 
fendant appeals. 

It  is  shown  by  the  evidence  that  the  ap- 
plication for  Insurance  was  made  on  tbe 
26th  day  of  June;  that  the  horse  was  taken 
sick  on  the  29th,  and  died  in  the  forenoon 
of  the  30th ;  and  that  tbe  policy  was  written 
up  during  tbe  afternoon  of  the  same  day, 
dated  June  30th,  to  continue  one  year  from 
that  date,  and  returned  to  defendant's  agent 
at  Lincoln  soon  thereafter,  to  be  countersign- 
ed and  delivered  to  plaintiff,  but  without 
any  knowledge  of  the  death  of  the  horse. 
When  tbe  policy  reached  tbe  agent  In  Lin- 
coln, he,  having  learned  of  the  death  of  tbe 
horse,  did  not  countersign  nor  deliver  the 
poUcy. 

[1]  As  we  view  the  case.  It  Is  not  necessary 
for  us  to  pass  upon  the  alleged  error  of  the 
court  in  refusing  to  strike  out  the  averment 
of  estoppel  in  the  reply,  for  the  reason  that, 
if  defendant  is  liable  at  aU,  that  liability 
rests  upon  other  grounds,  and.  If  not  liable 
at  all,  the  question  of  estoppel  becomes  an 
Immaterial  one.  It  is  stipulated  in  the  ap- 
plication for  insurance  that  the  insurance 
"shall  not  be  In  force  until  accepted  by  tbe 
home  office,  and  the  policy  issued  thereon." 
But  it  is  claimed  by  plaintiff  that  this  clause 
furnishes  no  protection  nor  defoise  for  tbe 
company  in  the  face  of  the  statute  of  this 
state. 

[2]  Upon  this  subject  reliance  Is  placed  up- 
on tbe  provisions  of  section  49j,  c.  43,  Ck>mp. 
St  1911.  This  section  cannot  be  considered, 
for  the  reason  that  it  was  not  in  force  at 
the  time  the  alleged  contract  was  made, 
whether  that  date  should  be  held  to  be  June 
26th,  or  June  30,  1909.  It  seems  clear  that 
tbe  clause  in  the  application,  signed  by 
plaintiff,  which  provides  that  the  insurance 
shall  not  be  in  force  untU  tbe  application  is 
accepted  by  the  home  office,  and  the  policy 
Issued  thereon.  Is  valid,  unless  procured  by 
fraud,  misrepresentation,  mistake,  or  in  vio- 
lation of  some  statute  or  contract  entered  In- 
to between  the  parties,  or  their  authorized 
agents.  St.  Paul  Fire  &  Marine  Ins.  Co.  v. 
KeUey,  2  Neb.  (Unof.)  720,  89  N.  W.  997,  and 
cases  there  cited,  approved  and  followed  In 
Lowe  V.  St.  Paul  Fire  &  Marine  Ins.  Co.,  80 
Neb.  499,  114  N.  W.  586,  which  must  be  de- 
cisive of  the  question. 

It  Is  fundamental  that,  where  a  contract  ia 
made  with  reference  to  or  covering  property 
whereby  one  assumes  a  liability  with  refer- 
ence to  it,  tbe  property  must  be  in  existence, 
either  actually  or  potentially.  In  order  to 
form  a  basis  or  consideration  for  the  support 
of  the  agreement  In  this  case  the  question 
of  whether  a  contract  of  Insurance  was  made 
during  the  life  of  the  horse  becomes  an  im- 
portant one.    In  other  words,  w%s  such  a 
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<»ntTact  made  on  the  26th  day  of  Jnoe,  at 
the  time  of  making  the  application  for  the 
insurance  and  the  payment  of  the  premium, 
or  did  tbey  only  constitute  a  proposal  or 
offer  to  enter  into  such  a  contract  when  ap- 
proved by  defendant  at  Crawfordsvllle?  The 
application  states  that  the  insurance  was  not 
to  be  in  force  until  approved  and  the  policy 
Issued.  It  also  contained  a  recital  that  the 
Insurance  was  not  based  upon  "any  state- 
ments or  promises  made  by  any  solicitor  or 
any  i)erson  professing  to  represent  the  com- 
pany, and  that  no  agent  or  other  person  pro- 
fessing to  represent  the  company  has  power 
or  authority  to  make  oral  contracts  of  in- 
surance, or  to  bind  the  company  by  any  oral 
statements  or  representations,  or  to  waive, 
alter,  or  vary  any  of  the  agreements  or  con- 
ditions contained  in  this  application,  or  the 
policy  which  may  be  Issued  thereon."  There 
Is  no  testimony  In  the  record  as  to  how,  or 
by  whom,  the  application  was  written,  or 
filled  out,  whether  It  was  submitted,  or  read, 
to  plaintiff,  or  if  he  was  aware  of  its  con- 
tents except  his  answers  when  he  signed  it 
There  Is  no  word  as  to  knowledge,  or  the 
absence  thereof,  on  the  part  of  plaintiff  of 
the  conditions  contained  in  the  application, 
and  bis  testimony  is  not  clear  a8  to  the  con- 
struction placed  upon  the  application  by  the 
agent  His  final  testimony  is  that  the  agent 
stated  that  the  insurance  would  date  from 
that  day,  if  the  application  was  accepted  by 
the  company.  The  deposition  of  the  agent 
was  taken,  and,  although  his  attention  was 
challenged  to  the  subject  of  what  he  said  to 
plaintiff  "In  regard  to  when.  If  ever,  the  In- 
surance would  take  effect  and  be  In  force," 
his  answer  falls  to  respond  to  that  part  of 
the  question,  and  this  part  of  the  case  Is  not 
made  clear.  If  the  conditions  contained  In 
the  application  were  brought  to  the  knowl- 
edge of  plaintiff  when  he  signed  such  appli- 
cation and  paid  the  premium,  It  Is  apparent 
that  he  is  not  entitled  to  recover. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded  thereto 
for  further  proceedings. 

Reversed  and  remanded. 

SEDGWICK,  ROSE,  and  HAMEK,  JJ.,  not 
sitting. 


ARMSTRONG  v.  GRIFFITH.     (No.  17,337.) 
(Supreme  (}ourt  of  Nebraska.     Oct.  17,  1913.) 

(Syttabiu  ly  thg  Oovrt.) 

1.  Taxation  ({  642*)— Foreclostjhe  Pboceeo- 
zRos— Skbvick  bt  Publication. 

Where  jurisdiction  in  a  tax  foreclosure 
case  is  spuEht  to  be  acquired  by  publication, 
there  should  be  a  strict  compliance  with  the 
PTOTisions  of  the  statute,  and,  if  the  notice  pub- 
lished is  insufficient,  a  sale  under  it  will  be 
considered  void  in  an  action  to  ledeem  brought 
by  one  who  holds  the  legal  title. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Cent  Dig.  «t  1305-1307 ;  Dec  Dig.  {  642. •] 


2.  Taxation  ({  642*)— Fobeclosuse  of  Lien 

— Sebvicx  by  Publication. 

Where  notice  of  publication  was  not  ad- 
dressed to  the  defendant,  and  the  title  of  the 
case  and  the  court  in  which  it  was  brought 
were  not  set  forth  in  the  introductory  para- 
graph of  such  notice,  and  it  was  not  alleged 
in  such  paragraph  that  a  petition  bad  been  filed, 
the  service  will  be  deemed  insufficient  because 
of  the  defects  stated. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  1305-1307;    Dec  Dig.  g  642.*] 

Sedgwick  and  Rose,  JJ.,  dissenting. 

Appeal  from  District  Court,  Keya  Paha 
County;  Harrington,  Judge. 

Action  by  William  D.  Armstrong  against 
William  O.  Griffith.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Allen  G.  Fisher  and  William  P.  Rooney, 
both  of  Chadron,  and  A.  M.  Morrissey,  of 
Lincoln,  for  appellant  Lear  &  Lear,  of 
Sprlngview,  for  appellee. 

HAMER,  J.  [2]  This  is  an  appeal  from  the 
Judgment  of  the  district  court  of  Keya  Paha 
county.  The  plaintiff,  William  D.  Armstrong, 
alleges  ownership  of  the  land  In  controversy 
as  grantee  of  the  Muscatine  Mortgage  & 
Trust  Company,  and  sues  to  redeem  from  a 
sale  made  under  a  decree  of  foreclosure  of 
alleged  tax  liens.  He  claims  that  the  deed 
made  under  the  foreclosure  proceedings  is 
void  for  want  of  any  notice  to  the  Muscatine 
Mortgage  &  Trust  Company  or  any  appear- 
ance by  it  The  defendant  had  Judgment 
The  publication  notice  was  not  directed  to 
the  defendant  in  the  foreclosure  proceeding, 
the  Muscatine  Mortgage  &  Trust  Company. 
For  a  notice  to  be  a  good  notice  by  which 
Jurisdiction  is  acquired  it  should  address  the 
defendant  or  defendants  intended  to  be  serv- 
ed. It  may  be  that  no  particular  form  is  nec- 
essary; but  the  defendant  Intended  to  be 
served  should  be  directly  addressed,  or  the 
name  should  be  Included  In  the  title  of  the 
case  contained  In  the  notice.  The  notice  is 
addressed,  "Notice  to  nonresident  defend- 
ants," without  saying  wliat  are  the  names  of 
the  defendants.  Nor  does  the  notice  read 
as  such  notices  are  sometimes  made  to  read 
by  publishing  the  title  of  the  case  at  the  head 
of  the  notice.  Where  that  is  done,  and  the 
names  of  the  patties  appear  as  plaintiffs  and 
defendants,  and  the  court  is  mentioned.  It  is 
apparent  that  the  desire  of  the  plaintiffs  Is 
to  bring  the  defendants  into  court  in  the 
particular  case  mentioned. 

Section  79  of  the  Code  as  It  existed  at  the 
time  of  the  publication,  and  as  It  now  exists, 
reads:  "The  publication  must  be  made  four 
consecutive  weeks  in  some  newspaper  printed 
in  the  county  where  the  petition  is  filed.  If 
there  be  any  printed  In  such  county ;  and  If 
there  be  not,  in  some  newspaper  printed  in 
the  state,  of  general  circulation  in  that  coun- 
ty. It  must  contain  a  summary  statement  of 
the  object  and  prayer  of  the  petition,  men- 
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tlon  the  court  wherein  It  Is  filed,  and  notify 
the  person  or  persons  thus  to  be  served,  when 
they  are  required  to  answer."  In  this  case 
the  publication  falls  to  mention  the  court 
wherein  the  petition  has  been  filed,  and  leaves 
out  the  word  "petition"  In  the  first  paragraph 
of  the  notice,  so  that  that  paragraph  falls  to 
allege  that  any  petition  has  been  filed  in  the 
district  court  of  Eeya  Paha  county,  or  any- 
where else.  The  first  paragraph  of  the  notice 
reads:  "Tou  and  each  of  you  will  take  notice 
that  on  the  9th  day  of  July,  1900,  the  county 
of  Keya  Paha,  plaintiff  herein,  filed  In  the 
district  court  in  and  for  the  county  of  Keya 
Paha  and  state  of  Nebraska  against  Musca- 
tine Mortgage  &  Trust  Company,  nonresident 
defendants,  the  object  and  prayer  of  which 
are  to  foreclose  the  tax  Hens  hereinafter 
described."  As  the  publication  is  not  direct- 
ed to  the  Muscatine  Mortgage  &  Trust  Com- 
pany, the  defendant  to  be  served,  and  that 
company  is  not  pointed  out  as  the  defendant 
intended,  therefore  the  notice  published 
cannot  be  a  sufficient  notice.  These  provi- 
sions of  section  79  are  mandatory,  and  unless 
complied  with  there  is  no  Jurisdiction. 

[1]  Section  80  of  the  Code  as  it  existed 
when  the  publication  was  made,  and  as  it 
still  exists,  reads:  "Service  by  publication 
shall  be  deemed  complete  when  it  shall  liave 
been  made  in  the  manner  and  for  the  time 
prescribed  In  the  preceding  section ;  and  such 
service  shall  be  proved  by  the  affidavit  of  the 
printer  or  bis  foreman  or  principal  clerk,  or 
other  person  knowing  the  same."  As  the  pub- 
lication was  not  made  in  the  manner  pre- 
scribed by  section  79,  the  proof  by  affidavit 
fails,  and  there  Is  no  basis  upon  which  to  as- 
sume jurisdiction.  This  court  has  insisted 
on  a  strict  compliance  with  the  statute  in 
cases  of  this  cluiracter.  It  also  has  been  in- 
clined to  place  upon  the  statute  such  a  liberal 
interpretation  as  its  terms  might  warrant 
touching  the  right  to  redeem.  Smith  v.  Cam- 
ahan,  83  Neb.  667,  120  N.  W.  212. 

In  Wade,  Law  of  Notice  (2d  Ed.)  H  1135, 
1136,  it  is,  among  other  tilings,  said:  "In 
some  of  the  states  the  original  process  by 
which  tb^  court  obtains  Jurisdiction  of  the 
defendant  is  no  longer  styled  a  writ  of  gum- 
mont,  but  is  called  simply  a  notice.  *  *  • 
This  process,  being  first  in  order.  Is  also  of 
primary  Importance  in  the  institution  of  a 
suit  either  at  law  or  in  equity,  for  Its  due 
service,  actually  or  constructively,  is  neces- 
sary to  give  the  court  jurisdiction  either  of 
the  defendant,  in  personal  actions,  or  of  the 
thing,  in  actions  in  rem." 

In  Pomeroy  t.  Betts,  31  Mo.  419,  it  is  said: 
"An  order  of  publication,  where  there  are 
nonresident  defendants,  may  be  made  by  the 
court  (or  clerk,  in  vacation)  upon  an  allega- 
tion in  the  petition  or  an  affidavit,  alleging 
the  fact  of  such  nonresidence,  and  directed 
to    thp  twnresidentt,   notifying    them,"   etc. 

"Where  a  statute  directs  the  publication 


of  a  notice  having  reference  to  personal  rigbt 
or  to  property,  the  requirements  of  the  stat- 
ute are  to  be  strictly  pursued."  29  Cyc.  1119. 
under  the  heading  "By  Publication." 

The  judgment  of  the  district  court  la  re- 
versed, and  that  court  directed  to  proceed  In 
harmony  with  this  opinion.  The  plaintiff 
should  be  allowed  to  redeem  upon  the  pay- 
ment into  court  for  the  benefit  of  the  defend- 
ant of  such  sum  as  will  pay  the  amount  of 
the  Interest  and  taxes  and  value  of  improve- 
ments. Hayes  County  v.  Wileman,  82  Neb. 
669,  118  N.  W.  478. 

Beversed  and  remanded. 

SEDGWICK  and  BOSE,  JJ.,  dissenting. 


KELLBT  V.  OMAHA  &  C.  B.  ST.  BX.  C». 

(No.  17,260.) 
(Supreme  Court  of  Nebraska.    Oct  17,  1913.) 

(Syttalu*  Iv  the  Court.) 

MaSTEB   and    SEaVANT   (S    286*)— INJUBEBB   TO 

Servant— DiKECTioN  of  Vbedict. 

Where  actionable  negligence  is  not  shown 
by  the  evidence  In  a  suit  against  an  employer 
for  negligently  causing  the  death  of  an  employ^, 
the  tnal  court  should  direct  a  verdict  in  favor 
of  defendant. 

[Ed.  Note. — For  otlier  cases,  see  Master  and 
Servant,  Cent.  Dig.  |«  1001,  1006,  1008,  lOlO- 
1016,  1017-1033.  1036-1042,  1044,  1046-1050; 
Dec  Dig.  i  286.'] 

Appeal  from  District  Court,  Douglas  Coun- 
ty;   Bedick,  Judge. 

Action  by  Helen  Kelley,  executrix  of 
Oeorge  B.  Bradford,  deceased,  against  the 
Omalia  &  ConncU  Bluffs  Street  Ballway 
Company.  A  verdict  was  directed  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Charles  Battelle  and  Joseph  Garr,  both 
of  Omaha,  for  appellant  John  L.  Webster 
and  W.  J.  Connell,  both  of  Omaha,  for 
appellee. 

BOSE,  J.  While  George  E.  Bradford  was 
In  the  employ  of  defendant  at  the  intersec- 
tion of  Twenty-Second  and  Nicholas  streets 
in  Omaha,  he  was  fatally  crushed  between 
an  electric  motor  car  and  a  freight  car  on 
defendant's  street  railway.  To  recover  re- 
sulting damages  in  the  sum  of  $7,500,  this 
action  was  brought  by  the  executrix  of  bis 
will.  In  the  petition  it  is  alleged  that  Brad- 
ford, immediately  prior  to  the  accident,  had, 
as  an  employ^  of  defendant,  been  cutting 
grass  and  weeds ;  that  be  was  called  there- 
from by  defendant  and  under  its  direction 
was  handling  a  trolley  rope  of  the  electric 
motor  car;  that  whUe  so  engaged  he  was 
ordered  by  defendant's  foreman  tb  place  f 
timber  between  the  cars  for  switching  pur- 
poses and  to  get  between  them  and  hold  it  In 
place  while  the  switching  was  being  done: 
that  the  timber  was  one  of  the  cast-off  and 
discarded    cross-arms    upon    which    electric. 
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telepbone,  and  telegraph  wires  are  osoally 
supported  and  was  unsound  and  insoffldent 
In  strength  and  an  improper  and  unsafe 
tool  for  the  work  thus  ordered  to  be  done; 
tbat,  when  complying  with  the  foreman's  di- 
rections, the  timber  broke;  that  the  cars  col- 
lided; and  that  Bradford  was  injured  in 
the  manner  stated.  The  specific  acts  of  neg- 
ligence are  charged  In  these  words:  "The 
said  death  of  Bradford  was  caused  by  the 
negligence  and  carelessness  of  said  defendant 
In  providing  him  (the  plaintiff)  with  unsafe, 
unsound,  weak,  and  an  improper  timber  to 
be  nsed  as  aforesaid  and  ordering  and  di- 
recting him  to  use  the  same  as  aforesaid." 
The 'answer  was  a  general  denial.  For  the 
reason  the  trial  court  was  of  opinion  that 
plaintUC  "failed  by  her  proof  to  show  any 
negligence  on  the  part  of  the  defendant, 
'Which  entitles  her  to  a  yerdict,"  there  was 
a  peremptory  instruction  against  her.  From 
a  dismissal  of  her  action,  she  has  appealed. 

Plaintiff  takes  the  position  that  defendant 
was  guilty  of  two  negligent  acts:  (1)  In  or- 
dering Bradford  to  use  an  unsafe  and  nn- 
soitable  cross-arm,  the  foreman  violated  the 
law  requiring  a  master  to  furnish  bis  serv- 
ants with  reasonably  safe  appliances  for 
the  work  In  hand.  (2)  In  calling  the  servant 
from  safe  employment  and  in  ordering  him 
into  a  dangerous  place,  in  which  he  was 
without  exi)eilence  or  knowledge,  where  he 
was  required  to  act  without  time  for  re- 
flection, defendant  violated  the  rule  that  the 
master  may  be  chargeable  with  negligence 
for  giving  such  a  command,  though  the  serv- 
ant may  not  be  negligent  in  obeying  it; 
the  danger  not  being  so  obvious  that  a  pru- 
dent man,  under  the  circumstances,  would 
disobey  his  employer.  Among  the  cases  cit- 
ed to  sustain  the  position  thus  taken  is 
Alabama  Steel  &  Wire  Co.  v.  Tallant,  165 
Ala.  521,  51  Sonth.  835.  It  is  contended 
that  the  questions  of  negligence  were  for  the 
Jury. 

For  proof  of  the  facts  constituting  the 
alleged  negligence,  plaintiff  relies  on  two 
witnesses.  One  was  the  plaintiff  herself,  who 
said  she  witnessed  the  accident  from  her 
porch.  In  several  particulars  her  testimony 
is  contradictory.  The  other  witness  was  an 
employ^  of  defendant  by  the  name  of  Sam 
Musca,  who  required  the  assistance  of  an  in- 
terpreter. His  testimony  is  somewhat  con- 
fusing and  not  entirely  consistent.  Defend- 
ant, with  a  motor  car,  was  engaged  in 
switching  a  freight  car  on  its  track  around 
a  cnrve.  On  account  of  the  curve,  ordinary 
couplings  could  not  be  used,  and  a  number 
of  wooden  cross-arms  had  been  provided  for 


switching  purposes.  Bradford  was  watching 
the  trolley  rope  or  attending  to  other  duties 
incident  to  switclilng.  He  picked  up  one  of 
the  cross-arms,  placed  it  lengthwise  between 
the  motor  and  the  freight  car,  and  stepped 
away.  For  some  reason  it  was  not  kept 
in  place  by  impact  and  it  fell.  Bradford 
went  back  between  the  cars,  picked  it  up, 
and  reset  it  When  the  motor  closed  on  it, 
he  attempted  to  hold  it  in  place,  but  it 
slipped  at  one  end  and  he  was  crushed  be- 
tween the  cars.  Plaintiff  testified  that  the 
cross-arm  was  allowed  to  remain  for  two 
or  three  days  near  the  place  of  the  accident ; 
tbat  she  saw  it  afterward;  and  that  she 
thought  it  was  broken  In  the  middle.  Plain- 
tiff's other  witness,  who  saw  what  occurred, 
stated,  however,  that  a  sliver  bad  been  split 
off  one  end  of  the  cross-arm  by  the  impact 
and  that  the  body  of  the  timber  had  not 
been  broken.  This  fact  was  fairly  estab- 
lished by  plaintiff,  though  she  said  she 
thought  the  stick  was  broken  when  she  saw 
it  after  the  accident  The  evidence  fails  to 
show  that  the  cross-arm  was  unsound  or  un- 
fit for  the  work  in  hand,  or  that  it  would 
not  have  answered  t^e  purpose  for  which  it 
was  used,  had  it  been  properly  adjusted. 
The  evidence  as  a  whole,  which  has  all  been 
read  as  given  by  the  witnesses,  does  not 
seem  to  show  that  the  trial  court  erred  on 
this  issue  in  directing  a  verdict  for  defend- 
ant 

Was  a  negligent  order  of  the  foreman  the 
proximate  cause  of  the  injury?  Plaintiff 
testified  in  substance  tbat  she  heard  the  fore- 
man ordering  Bradford  to  get  a  cross-arm, 
to  go  between  the  cars,-  and  to  put  it  in 
place.  On  the  contrary,  plalntllTs  vrttness 
Musca  stated  positively  that  the  order  was 
given  to  him  and  not  to  Bradford;  that 
Bradford  voluntarily  got  the  cross-arm  and 
attempted  to  use  it;  that  after  he  had  ad- 
justed it  the  second  time  he  was  peremptori- 
ly ordered  by  both  the  foreman  and  the  mo- 
torman  "to  get  out  of  there,"  but  that  in- 
stead of  obeying  he  attempted  to  hold  the 
timber  in  place.  The  evidence  that  these 
orders  "to  get  out  of  there"  were  given  to 
Bradford  is  uncontradicted.  If  plaintiff 
is  correct  in  her  propositions  of  law,  there- 
fore, evidence  of  defendant's  actionable  neg- 
ligence seems  to  be'  wanting.  The  conclusion 
is  that  error  does  not  affirmatively  appear 
in  the  peremptory  instruction  in  favor  of 
defendant 

Affirmed. 

BARNES,  FAWCETT,  and  HAMER,  JJ., 
not  sitting. 
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DAVIBS  et  al.  v.  AMERICAN  INVESTMENT 

&  TRUST  CO.  et  al.    (No.  17,314.) 
(Supreme  Coart  of  Nebraska.    Oct  17,  1913.) 

(8yttal>iu  iy  the  Court.) 

1.  Pleadiito  (J  642*)  —  Fohkclobube  of  Tax 
Lien  —  Default  judouent  —  Pbocesb  to 

SUPPOBT. 

A  district  coart  is  without  Jurisdiction  to 
render  a  default  decree  foredonng  a  tax  lien 
where  service  upon  the  owner  of  the  land  is 
made  by  publication  only;  the  notice  having 
been  published  only  seven  times  in  a  semiweek- 
ly  newspaper.  Claypool  t.  Robb,  90  Neb.  193, 
133  N.  W.  178. 

[B^d.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §§  1305-1307;  Dec  Dig.  {  642.*] 

2.  Taxation  (§  709*)— Foreclosubb  of  Tax 
Lien— Redemption. 

The  payment  of  all  delinquent  taxes,  both 
before  and  subsequent  to  the  entry  of  a  void 
tax  foreclosure  decree,  with  interest  and  pen- 
alties, where  the  land  is  unimproved,  is  suffi- 
cient to  meet  the  demands  of  equity  and  enable 
the  owner  to  redeem. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  »  1430-1435;   Dec.  Dig.  {  709.*] 

(Additional  Byllaiui  hy  Editorial  Staff.) 
8.  Process  (8  106* )— Publication  —  "Foub 

Successive  Weeks." 

Code  Civ.  Proc.  {  79,  requiring  that  when 
process  is  by  publication  the  publication  must 
be  made  "four  successive  weeks,"  means  a  pub- 
lication in  every  issue  of  the  paper  during  the 
entire  period;  and  a  publication  in  seven  is- 
sues of  a  semiweekly  newspaper  is  insufficient 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent  Dig.  {  133;    Dec.  Dig.  {  106.  ♦] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty;   Grimes,  Judge. 

Action  by  Ella  L.  Darlee  and  others  against 
tbe  American  Investment  &  Trust  Company 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Affirmed. 

Wm.  E.  Shuman,  of  North  Platte,  for  ap- 
pellants. E.  H.  Evans,  of  North  Platte,  for 
appellees. 

BARNES,  J.  Action  in  the  district  court 
of  Lincoln  county  to  redeem  the  northeast 
quarter  of  section  29,  township  13,  range  32, 
situated  in  that  county,  from  the  lien  for 
taxes,  and  to  quiet  the  title  thereto  In  the 
plaintiffs.  A  trial  resulted  In  a  decree  for 
the  plaintiffs,  and  the  defendants  have  ap- 
pealed. 

It  appears:  That  Ella  L.  Davies  and  Elliot 
L.  Davies  are  the  heirs  of  Thomas  J.  Davies, 
deceased,  and  together  with  W.  H.  Warner 
are  executors  of  his  estate.  That  as  such  ex- 
ecutors they  commenced  this  action  against 
the  American  Investment  &  Trust  Company 
and  others,  alleging  in  their  petition  that 
Thomas  J.  Davies,  at  the  time  of  his  death, 
was  the  owner  of  the  land  in  question.  That 
in  the  year  1901  Lincoln  county  commenced 
an  action  of  foreclosure  to  subject  the  land 
to  the  lien  for  delinquent  taxes  for  the  years 
1895  to  1900,  Inclusive.  Service  was  had  up- 
on the  defendants  by  publication.  There  was 
a  decree  of  foreclosure,  and  thereafter  the 


land  was  sold  to  Lincoln  county.  NoTember 
12,  1906,  the  county  conveyed  tbe  land  to 
Edward  R.  Goodman,  who  subsequently,  witb 
his  wife,  conveyed  it  to  the  defendant,  tbe 
American  Investment  &  Trust  Company. 
That  the  defendant  and  its  grantors  have 
paid  all  of  the  subsequent  taxes  upon  this 
land,  and  have  been  in  possession  of  it  ever 
since  it  was  sold  by  the  county  to  Goodman. 
Some  time  after  the  sheriff's  deed  conveyins 
the  land  to  Lincoln  county  had  been  deliver- 
ed, Thomas  J.  Davies,  who  held  the  title 
to  this  land  by  an  unrecorded  deed  at  the 
time  of  the  county  tax  foreclosure  suit,  died, 
and  the  plaintiffs  became  executors  of  his 
estate.  This  case  was  tried  In  the  district 
court  upon  a  stipulation  redtlng  the  material 
facts  In  question,  and  therefore  nothing  but 
questions  of  law  are  Involved  In  this  appeal. 

[1-3]  The  record  contains  many  assign- 
ments of  error,  l^ut  one  of  which  is  necessary 
for  a  determination  of  this  appeal.  Service 
of  summons  in  the  foreclosure  tax  suit  was 
by  publication  only,  and  it  appears  from  the 
proof  of  publication  that  the  published  notice, 
a  copy  of  which  Is  In  the  record,  was  publish- 
ed In  a  semiweekly  newspaper,  published  and 
in  circulation  In  Lincoln  county.  The  affi- 
davit recites:  "That  the  notice,  a  copy  of 
which  la  hereto  attached,  was  published  In 
said  newspaper  for  four  consecutive  weeks, 
the  first  publication  having  been  made  on  the 
14th  day  of  February,  1902,  and  the  last  on 
the  7th  day  of  March,  1902 ;  that  said  notice 
was  published  In  the  regular  and  entire  Issue 
of  every  number  of  said  newspaper  during 
the  period  and  time  of  publication."  There 
was  no  appearance  by  any  one  In  the  tax 
foreclosure  suit,  and  In  this  action  the  trial 
court  found  that  the  court  had  no  Jurisdic- 
tion to  render  the  tax  foreclosure  decree.  It 
Is  alleged  that  the  district  court  erred  in  this 
finding. 

The  question  of  the  sufficiency  of  a  like 
notice,  which  was  published  in  the  same  pa- 
per and  for  the  same  length  of  time,  was 
before  this  court  in  Claypool  v.  Robb,  90  Neb. 
193,  133  N.  W.  178,  and  It  was  there  held: 
"The  provision  of  section  79  of  the  Code  that 
'the  publication  must  be  made  four  consecu- 
tive weeks'  is  satisfied  by  a  publication  in  a 
weekly  newspaper  once  In  each  week  for  four 
weeks  successively.  •  •  •  But,  where  the 
notice  is  published  in  a  paper  having  more 
than  one  issue  during  the  week,  insertion  of 
the  notice  In  each  of  the  regular  Issues  dur- 
ing the  week  Is  necessary  to  a  complete  publi- 
cation of  the  notice  for  that  particular  week." 
In  the  discussion  of  the  question  in  the  opin- 
ion there  appears  the  following:  "It  Is  clear 
that  If  the  paper  in  which  the  publication 
was  made  had  been  published  weekly  a  notice 
published  on  four  Fridays  would  have  been 
sufficient  We  think,  however,  that,  while 
statutory  requirement  Is  satisfied  by  publi- 
cation in  four  successive  issues  of  a  weekly 
newspaper,  publication  in  the  entire  number 
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of  Istniea  for  each  week  is  necessary  to  con- 
stitute a  weekly  publication  In  a  paper  hav- 
ing more  than  one  issne  In  each  week.  In 
other  words,  publication  in  all  the  regular 
issues  of  the  paper  during  the  week,  whether 
daily,  semiweekly,  or  weekly,  is  necessary  to 
the  complete  publication  of  the  notice  for  that 
particular  week.  Stevens  v.  Naylor,  75  Neb. 
325  [106  N.  W.  446] ;  Union  P.  R.  Ck).  v.  Mont- 
gomery, 49  Meb.  429  [68  N.  W.  619];  Union 
P.  R.  Co.  V.  McNally,  54  Neb.  112  [74  N.  W. 
390].  In  the  cases  dted,  the  publication  was 
required  to  be  'for'  the  time  specified ;  but  we 
think  the  decision  in  this  case  does  not  rest 
upon  that  distinction,  but  on  the  thought  that 
a  publication  Is  not  complete  for  any  week 
unless  Inserted  in  every  issue  of  the  paper 
for  that  week.  If  we  consider  each  week  as 
beginning  on  Sunday,  the  publication  for  the 
first  week  was  insufficient,  since  it  did  not  ap- 
pear in  the  two  issues  of  the  paper;  while, 
if  we  consider  that  each  week  consists  of 
seven  days,  beginning  with  the  date  of  the 
first  publication,  the  notice  is  equally  InsuQi- 
clent,  since  there  was  a  later  issue  of  the  pa- 
I)er,  in  the  last  week  of  publication,  in  which 
the  notice  did  not  appear.  Under  this  rule, 
it  is  apparent  that  the  notice  was  not  pub- 
lished for  four  consecutive  weeks.  We  are 
not  unmindful  of  the  fact  that  a  number  of 
courts  have  held  that  under  a  similar  statute 
a  publication  in  a  daily  or  semiweekly  news- 
paper once  in  each  week  is  sufficient^  but 
this  court  has  always  been  inclined  to  con- 
strue with  strictness  the  provisions  of  the 
statute  allowing  constructive  service." 

The  question  was  before  us  again  in  Smith 
T.  Potter,  90  Neb.  298,  133  N.  W.  437,  where 
the  holding  in  Claypool  v.  Robb  was  affirmed. 
Smith  V.  Potter  was  again  before  the  court, 
and  the  opinion  is  found  in  92  Neb.  39,  137 
N.  W.  854,  138  N.  W.  1136,  where  the  former 
decision  was  adhered  to,  but  it  was  held  that 
the  testimony  showed  that  the  notice  in  that 
case  was  sufficient 

It  is  contended  by  the  appellants  that  the 
statements  contained  in  the  affidavit,  quoted 
herein,  that  the  notice  had  been  published 
four  consecutive  weeks  was  conclusive.  But 
in  the  light  of  the  subsequent  particular  facts 
set  forth,  giving  the  dates  and  the  times  of 
publication,  we  think  this  contention  is  un- 
sound. The  statements  contained  in  the  affi- 
davit should  be  considered  together,  and  it 
follows  that  where  the  particular  facts  are 
stated,  such  statement  governs  the  general 
conclusion  that  the  notice  was  published  for 
four  consecutive  weeks.  It  sufficiently  ap- 
pears that  the  notice  was  only  published 
seven  times,  whereas  it  should  have  been  pub- 
lished eight  times  in  order  to  complete  the 
service. 

It  follows  that  the  trial  court  was  right 
in  its  finding  that  the  court  was  without 
Jurisdiction  to  render  the  tax  foreclosure 
decree.  This  holding  renders  it  unnecessary 
for  us  to  determine  the  other  assignments 


found  in  the  record.  It  is  proper,  however, 
to  say  that  the  sheriffs  deed  was  issued  on 
the  2l8t  day  of  July,  1902,  and  the  county  sold 
the  land  to  Edward  R.  Goodman  in  Novem- 
ber, 1906,  who  recorded  his  deed,  and  in  Octo- 
ber, 1907,  Ooodman  sold  the  land  to  the  de- 
fendant investment  comi>any. 

[2]  The  decree  is  silent  as  to  possession, 
and  the  land  was  unimproved.  It  Is  ap- 
parent, therefore,  that  the  10-year  limitation 
had  not  expired  when  this  action  was  com- 
menced. The  court  required  the  plaintiffs  to 
pay  all  of  the  taxes,  interest,  penalties,  and 
co.sts  as  a  condition  of  redemption. 

It  follows  that  the  Judgment  of  the  dis- 
trict court  was  right,  and  it  is  therefore  af- 
firmed. 

LBTTON,  HOSE,  and  SEDGWICK,  JJ.,  not 
sitting. 


BENTLBT  y.  HOAGLAND,  Sheriff. 

(No.  17,332.) 

(Supreme  Court  of  Nebraska.    Oct.  17,  1913.) 

(ByUatu*  5y  the  Court.) 
New  Tbiai.  (J  72*)— Vbbdiot  CoNiaABT  to  Ev- 

IDXNCB. 

Where  the  verdict  of  a  jury  is  dearly 
against  the  weight  and  reasonableness  of  the 
evidence,  it  will  be  set  aside  and  a  new  trial 
granted. 

[Ed.  Note. — Vol  other  cases,  see  New  Trial, 
Cent  Dig.  H  14ft-148;  Dec.  Dig.  {  72.*] 

Appeal  from  ■  District  Court,  Lancaster 
County;  Stewart,  Judge. 

Action  by  Ethel  S.  Bentley  against  Henry 
V.  Hoagland.  Judgment  for  plaintiff,  and 
defendant  appeals,  and  plaintiff  cross-ap- 
peals.   Reversed. 

Burr,  Greene  ft  Greene,  of  Lincoln,  for  ap- 
pellant Geo.  A  Adams  and  B.  F.  Johnson, 
both  of  Lincoln,  for  appellee. 

LETTON,  J.  Plaintiff  is  the  wife  of  Wm. 
A  Bentley.  A  former  wife,  Ohristena  Bent- 
ley,  had  been  divorced  from  Bentley  and  had 
recovered  a  Judgment  for  alimony  in  the  sum 
of  about  $2,000,  which  was  unsatisfied. 
Plaintiff  and  Bentley  had  some  differences 
and  plaintiff  left  bis  home  and  went  to  Kan- 
sas City.  While  there  she  received  a  letter 
from  L.  C.  Burr,  attorney  for  the  former 
wife,  asking  her  assistance  in  the  collection 
of  the  Judgment  for  alimony  and  offering  to 
pay  a  commission  on  any  money  collected  on 
the  Judgment  by  her  assistance.  She  came  to 
Lincoln,  and,  according  to  the  testimony  of 
Mr.  Burr  and  two  other  witnesses,  she  stated 
that  the  automobile,  the  ownership  of  which 
is  in  controversy  in  this  action,  belonged  to 
Bentley,  though  she  had  furnished  part  of 
the  money  to  pay  for  it,  and  she  entered 
into  a  written  instrument,  the  purport  of 
which  was  a  recital  that  Mrs.  Chrlstena  Bent- 
ley was  about  to  issue  an  execution  against 
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Bentley,  a  statement  by  her  as  to  Bentley's 
ownership  of  the  machine,  and  an  agreement 
that  Chrlstena  would  levy  on  the  automobile, 
a  fur  coat,  a  piano,  and  sewing  machine,  and 
that  she  (Chrlstena)  would  bid  in  the  piano 
and  sewing  machine  at  the  sale  and  turn 
them  over  to  the  plaintiff  herein  and  pay  ber 
expenses  from  Kansas  City ;  the  plaintiff  also 
waived  any  right  to  the  property  levied  on 
and  granted  the  same  to  Chrlstena.  A  levy 
was  made  upon  the  automobile;  plaintiff 
pointing  out  and  assisting  the  deputy  sheriff 
in  so  doing.  Afterwards  she  became  recon- 
ciled to  Bentley  and  began  this  action  to  re- 
cover the  automobile.  The  property  was  tak- 
en under  the  writ,  but  no  bond  was  given 
and  it  was  returned  to  defendant  The  ac- 
tion then  proceeded  as  one  for  damages  un- 
der section  193  of  the  Code. 

The  testimony  of  the  plaintiff  was  in  sub- 
stance that  she  furnished  the  money  to  buy 
the  machine,  borrowing  part  of  it  from  a 
bank,  and  that  it  was  her  property.  She  far- 
ther testified  that  the  paper  introduced  in 
evidence  bearing  her  signature,  which  dis- 
avowed ownership,  was  not  signed  by  her 
intentionally;  that  there  were  two  pages  of 
the  document;  and  that  Mr.  Burr,  without 
her  knowledge,  substituted  the  page  she 
signed  for  another  of  entirely  different  pur- 
port. She  denied  that  she  pointed  out  the 
automobile  to  the.  officer  or  that  she  stated 
to  him  that  It  belonged  to  Bentley.  Her 
mother  and  a  sister  gave  testimony  tending 
to  support  her  in  some  matters. 

On  the  other  hand,  this  testimony  as  to  the 
occurrence  in  the  law  office  Is  contradicted 
by  a  number  of  vrituesses,  and  the  deputy 
sheriff  and  Mr.  Marlay  both  testify  that  she 
pointed  out  the  machine.  The  sheriff  also 
states  that  she  said  to  him  after  the  levy 
that  the  property  levied  upon  belonged  to 
Bentley.  The  Jury  evidently  believed  her 
version  of  the  transactions.  A  majority'  of 
my  Associates  think  the  Judgment  should  be 
reversed  on  the  ground  that  the  verdict  is 
clearly  against  the  weight  and  reasonable- 
ness of  the  evidence,  and  I  defer  with  hesi- 
tation to  their  views.  Their  reasoning  is  as 
follows:  "It  is  unreasonable  to  think  that 
the  sheriff's  office  would  have  levied  upon 
this  property  under  the  circumstances  testi- 
fied to  by  plaintiff  and  her  witnessea  Sheriff 
Uoagland  himself  testified  that  he  knew  the 
parties  and  wanted'  to  be  careful  in  the  levy- 
ing; that  he  asked  Mrs.  Bentley  (plaintiff) 
to  whom  the  property  levied  on  by  Mr.  Zel- 
lars  belonged,  and  she  said  it  belonged  to 
Bentley.  The  plaintiff  told  him  that  Burr  & 
Marlay  were  willing  that  she  should  use  the 
machine,  but  he  told  her  he  would  not  con- 
sent to  that;  that  In  the  same  conversation 
she  stated  to  him  that  Bentley  deposited  the 


money  In  the  bank  In  ber  name  and  she  drew 
her  check  for  it,  but  that  it  was  Bentley's 
money  and  the  machine  belonged  to  him; 
that  he  believed  and  relied  upon  the  repre- 
sentations made  by  her  and  would  not  other- 
wise have  proceeded  with  the  levy  and  sale. 
It  is  significant  that  plaintiff  talks  all  the 
time  about  money  which  she  had  in  the  bank, 
but  nowhere  In  either  ab.stract  is  it  shown 
how  she  ever  obtained  any  of  the  money  ex- 
cept the  one  statement  in  her  own  abstract: 
That  before  that  time  she  worked  at  the 
detective  business  in  Mr.  Bentley's  office  and 
got  half  the  income.'  The  testimony  of  Sher- 
iff Hoagland  is  that  she  told  him,  the  day 
after  the  levy  was  made,  'that  Bentley  de- 
posited the  money  in  the  bank  in  her  name 
and  she  drew  ber  check  for  it,  but  It  was 
Bentley's  money  and  the  machine  belonged  to 
him.'  She  denies  that  she  told  Sheriff  Hoag- 
land that  the  machine  belonged  to  Bentley, 
but  she  does  not  deny  telling  him  that  the 
money  deposited  in  her  name  was  Bentley's 
money.  There  is  another  theory  upon  which 
the  Judgment  in  this  case  should  be  reversed. 
Conceding  that  the  testimony  might  be  suffi- 
cient to  take  the  case  to  the  Jury  if  the  action 
were  one  against  Burr  &  Marlay  for  fraud 
in  obtaining  the  execution  of  the  agreement 
set  out  in  the  abstract,  it  does  not  follow  that 
that  evidence  is  sufficient  to  take  the  case  to 
the  Jury  in  this  action  against  the  sheriff  for 
an  unlawful  levy  upon  and  sale  of  her  prop- 
erty as  that  of  her  husband.  This  is  an  ac- 
tion against  the  sheriff  alone  for  damages  by 
reason  of  the  unlawful  taking  and  retention 
of  her  property.  The  defense  pleaded  by  the 
sheriff  Is  estoppel;  the  grounds  upon  which 
the  estoppel  is  based  being  that  she  directed 
the  officer  to  levy  upon  the  automobile,  at  the 
time  stating  that  it  was  Bentley's  property. 
Upon  this  point  plalntifTs  testimony,  denying 
these  allegations,  stands  alone,  entirely  un- 
corroborated, while  against  It  is  the  testi- 
mony of  the  deputy  sheriff  Zellars  that  she 
did  give  such  direction  and  make  such  state- 
ment, corroborated  by  Mr.  Marlay,  who  was 
present  at  the  time,  and  further  corroborated 
by  Sheriff  Hoagland  himself,  who  testified 
that  on  the  next  day  she  told  him  the  same 
thing.  The  Question,  then,  so  far  as  this 
action  is  concerned,  is:  Can  we  permit  a  ver- 
dict of  a  Jury  to  stand  upon  the  uncorrob- 
orated testimony  of  this  plaintiff  as  against 
the  sheriff  and  his  deputy  and  a  reputable 
attorney,  Mr.  Marlay,  who  testified  positively 
and  unequivocally  upon  that  point?  " 

There  is  much  weight  in  this  argument. 
The  Judgment  of  the  district  court  Is  tliere- 
fore  reversed. 

SKUGWICK,  HAMER,  and  ROSE,  JJ.,  not 
sitting. 
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HALGREN  t.  BECKER.    (No.  17,347.) 
(Supreme  Court  of  Nebraska..   Oct  17,  1913.) 

(Syllahut  Iv  the  Court.) 

1.  iHJUNonoN  (I  2e»)— Restraininq  Suit  at 
liAW — Basis  or  Action. 

In  an  action  in  equity  to  enjoin  a  suit  at 
law  and  to  reform  the  written  contract  upon  the 
proTisiona  of  which  such  suits  depends,  the  basis 
of  the  equitable  action  is  the  right  of  the  plain- 
tiff to  the  reformation  of  the  contract. 

[Ed.  Note. — For  otJier  cases,  see  Injunction, 
Cent.  Dig.  Si  24-49,  54-61 ;   Dec.  Dig.  §  26.*] 

2.  RErOBMATION    or    INSTBUMENIB    ({    45*)    — 

Sufficiency  of  Evidence. 

"In  order  to  authoriEe  the  reformation  of  • 
-written  contract,  it  must  be  made  to  appear 
what  the  actual  contract  between  the  parties 
was;  that  the  written  contract  exhibited  does 
not  express  the  contract  made;  and  these  facts 
must  be  established  by  clear,  convincing,  and 
satisfactory  evidence."  Slobodisky  v.  Phenix 
Ins.  Co.,  52  Neb.  395,  72  N.  W.  483. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {§  157-193;  Dec. 
Dig.  i  46.*] 

Appeal  from  District  Court,  Dawson  Coun- 
ty ;   Hostetler,  Jndge. 

Action  by  Melvln  Halgren  against  Jacob 
Becker.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Tbos.  F.  Hamer,  of  Kearney,  for  appellant 
W.  D.  Oldliam  and  H.  M.  Sinclair,  both  of 
Kearney,  for  appellee. 

REESE,  0.  J.  This  la  another  one  of  those 
unfortunate  lawsuits  between  relatives,  the 
existence  of  which  is  always  to  be  deplored. 
The  relation  between  plaintiff  and  defendant 
is  that  of  nephew  and  uncle.  The  pleadings 
are  too  long  and  verbose  to  be  here  copied  or 
even  summarized,  and  we  shall  be  content 
by  giving  a  brief  statement  of  the  facts  out 
of  which  the  litigation  has  grown.  Defend- 
ant is  the  owner  of  a  farm  of  320  acres,  sit- 
uated In  Dawson  county.  In  the  fall  of  1908 
he  by  oral  agreement  leased  the  land  to 
plaintiff,  who  then  resided  a  distance  of 
about  40  miles  thereform,  the  term  of  lease 
to  begin  on  the  1st  day  of  March,  1909. 
There  Is  a  sharp  conflict  between  the  parties 
as  to  what  the  length  of  the  term  should  be ; 
plaintiff  claiming  that  the  final  agreement 
was  that  he  should  have  the  use  of  the  land 
for  one  year,  with  the  privilege  of  extending 
the  term  to  live  years  if  he  so  elected.  De- 
fendant insists  that  it  was  a  deSnlte  agree- 
ment for  one  year,  ending  March  1,  1910. 
No  written  contract  of  lease  was  entered  in- 
to untU  the  23d  day  of  April,  1909,  when  the 
parties  obtained  the  services  of  a  scrivener 
and  a  contract  in  writing  was  prepared  and 
signed  by  them.  This  writing  was  defective 
in  many  particulars,  and  limited  the  term  to 
one  year.  Plalntlfl  had  long  before  that  time 
taken  fall  possession  of  the  farm,  residing 
thereon  with  his  family,  and  progressing 
with  the  farm  work.  The  relation  between 
the  parties  appears  to  have  been  cordial  and 


confidential  for  some  time,  when  disagree- 
ments arose.  We  deem  it  unnecessary  to 
state  the  cause  of  the  friction  between  them. 
Plaintiff  continued  to  reside  upon  and  cul- 
tivate the  land,  and  on  the  23d  day  of  Au- 
gust, 1910,  during  the  second  year  of  plain- 
tiff's possession,  defendant  served  upon  him  a 
written  notice  as  follows:  "Sumner,  Nebr., 
8/23/1910.  Notice  to  Quit  I  hereby  give 
you  notice  to  quit  and  deliver  up  on  the  first 
day  of  March,  1911,  the  possession  of  the 
farm  which  you  now  hold  of  me  as  a  tenant 
Dated  August  23,  1910.  To  Melvin  V.  Hal- 
gren, Tenant  J.  L.  Becker,  Landlord."  At 
that  tlm6  plaintiff  had  plowed  some  40  acres 
of  the  land  and  sowed  the  same  in  wheat, 
and  had  also  disked  10  acres  in  rye,  which 
was  then  up  and  growing.  On  the  1st  day  of 
March,  1911,  defendant  served  upon  plaintiff 
a  notice  to  quit  the  "EL  %  of  the  N.  E.  ^.  of 
section  four  (4),  town  (11),  range  nineteen 
(19),  N;  %  of  the  N.  W.  %  of  section  three 
(3),  in  town  eleven  (11),  range  thirty  three 
(33),  town  twelve  (12),  range  nlnteen  (19),  al- 
so the  field  of  alfalfa  north  of  the  Union 
Pacific  Railroad  track  in  section  four  (4), 
town  eleven  (11),  range  nineteen  (19),  in 
Dawson  county,  Nebraska."  It  may  be  ob- 
served that  the  farm  and  contract  of  lease 
includes  the  southeast  quarter  of  section  33, 
township  12,  range  19,  but  which  is  not  in- 
cluded in  the  notice  to  quit  Proceedings  in 
forcible  detention  were  commenced  before  a 
justice  of  the  peace,  but  the  record  of  that 
suit  is  not  before  us,  and  we  have  no  way  of 
knowing  the  description  of  the  land  involved 
therein.  After  an  adjournment  of  eight  days 
had  been  obtained,  plaintiff  brought  this  ac- 
tion for  an  injunction  to  restrain  defendant 
from  prosecuting  the  forcible  detention  suit 
and  to  reform  the  contract  of  lease.  In  the 
petition  the  land  is  described  as  in  the  writ- 
ten contract;  the  southeast  quarter  of  sec- 
tion 33  being  Included.  The  answer  and 
cross-petition  also  Includes  the  land  in  section 
33,  and  therefore  we  may  assume  that  the 
suit  In  detention  Included  the  same,  although 
not  metitioned  in  the  notice  to  quit.  No  point 
seems  to  have  been  made  upon  the  trial  by 
which  the  effect  of  the  notices  were  drawn  in 
question,  and  no  further  attention  will  be 
given  to  it  A  temporary  injunction  was 
granted  at  the  commencement  of  the  suit 
The  cause  was  tried  to  the  district  court,  the 
result  thereof  being  a  finding  in  favor  of  de- 
fendant, the  dissolution  of  the  temporary  in- 
junction, and  the  dismissal  of  the  suit 
Plaintiff  appeals. 

[1,2]  As  we  see  the  case,  it  will  not  be 
necessary  to  review  the  evidence  in  detail, 
nor  seek  to  harmonize  the  conflicts  thereof. 
It  must  be  conceded  that  if  a  court  of  equity 
could  rightfully  take  Jurisdiction  of  the  case, 
Jurtsdiction  must  be  founded  and  based  upon 
the  right  of  plaintiff  to  a  reformation  of  the 
contract  of  lease,  by  which  it  can  be  made  to 
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conform  to  the  contract  and  Intention  of  tbe 
parties.  It  is  a  well-aettled  rule  of  equity 
jurisprudence  that  tn  order  to  secure  a  ref- 
ormation of  a  written  contract,  the  evidence 
must  be  clear,  convincing,  and  satisfactory 
that  tlie  contract  as  written  does  not  reflect 
the  real  contract  and  agreement  of  the  par- 
ties. Slobodlsky  T.  Phenix  Ins.  Co.,  62  Neb. 
395,  72  N.  W.  483.  The  burden  of  proof  is,  of 
course,  upon  the  party  seeking  the  relief.  As 
we  have  said,  there  was  a  sharp  and  irrecon- 
cilable conflict  in  the  evidence,  plalntUT  tes- 
tifying that  the  agreement  was  that  he  was 
to  have  a  lease  for  one  year,  with  the  privi- 
lege of  extending  it  to  five  years,  and  In 
which  he  is  supported  by  the  testimony  of 
witnesses  that  defendant  had  admitted  that 
such  was  the  agreement,  while  defendant  as 
positively  asserted  upon  the  witness  stand 
that  no  such  agreement  was  ever  made.  The 
testimony  of  the  scrivener  who  drew  the  lease 
is  equally  positive  that  tbe  terms  of  the  lease 
in  its  details  were  dictated  to  her  by  the 
parties — that  nothing  was  said  about  an  ex- 
tension of  the  lease — that  she  read  the  lease 
in  full  to  the  parties,  to  which  both  agreed 
before  signing,  the  contract  being  left  with 
her  for  safe-keeping;  she  furnishing  plain- 
tiff a  copy  thereof  some  weeks  or  months 
thereafter.  There  is  also  testimony  of  state- 
ments made  by  plaintiff  to  the  effect  that  he 
had  rented  the  farm  for  one  year.  The  al- 
leged admissions  were  denied  by  both  par- 
ties, and  in  each  Instance  their  denials  were 
supported  by  witnesses  who  were  present 
and  heard  the  conversation  in  which  the  ad- 
missions were  said  to  have  been  made.  Ap- 
plying the  weU-known  rule  of  equity  to  the 
evidence,  we  are  constrained  to  hold  that  it 
was  not  sufficient  to  Justify  a  reformation  of 
the  contract,  and  that  the  district  court  was 
right  in  so  holding.  The  issue  upon  the  ef- 
fort to  reform  the  contract  being  the  only 
one  of  equitable  cognizance,  the  suit  was 
rightly  dismissed.  As  every  other  question 
can  be  fully  tried  in  the  suit  at  law,  which  Is 
still  pending  in  the  court  of  the  justice  of  the 
peace,  we  cannot  see  our  way  to  reverse  the 
judgment  of  the  district  court 

The   Judgment   of   the  district   court   is 
therefore  affirmed. 

HAMER,  LBTTON,  and  SEDGWICK,  JJ., 

not  sitting. 


CONSERVATIVE  LIFE  INS.  CO.  t.  BOTCB 
et  al.    (No.  17,331.) 

(Supreme  Court  of  Nebraska.    Oct  17,  1913.) 

(SyOaliu  hv  the  Oourt.J 

Pbaudulent  Conveyances  (8  299*)— Hus- 
band AND  Wife  (|  42*)— Pabtnership— Ev- 
idence. 

The  evidence,  tbe  substance  of  which  is 
stated  in  tbe  opinion,  is  examined,  and  heJd  not 
to  support  the  charge  of  fraud  or  conspiracy  be- 


tween husband  and  wife  for  the  pnri>ose  of  de- 
frauding creditors  of  the  husband. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |S  876-890;  Dec.  Dig.  { 
299;*  Husband  and  Wife,  Cent  Dig.  §  225; 
Dec.  Dig.  §  42.  *I 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Sutton,  Judge. 

Action  by  the  Conservative  life  Insurance 
Company  against  James  A.  Boyce  and  others. 
Judgment  fOr  plaintiff,  and  defendants  ap- 
peaL    Reversed  and  dismissed. 

M.  O.  Cunningham  and  C.  W.  Brltt,  both  of 
Omaha,  for  appellant  Richard  S.  Horton 
and  O.  M.  Drew,  both  of  Omaha,  for  appellee. 

REESE,  a  J.  This  action  Is  In  tbe  nature 
of  a  creditors'  bill  instituted  in  the  district 
court  for  Douglas  county  by  plaintiff  against 
the  above-named  defendants.  It  is  alleged 
In  the  petition :  That  the  defendants  Boyce 
are  husband  and  wife,  and  that  the  banks 
named  are  banking  corporations,  duly  organ- 
ized, etc..  In  the  city  of  Omaha.  That  on  tbe 
8th  day  of  August,  19U9,  the  plaintiff  recovered 
a  Judgment  in  the  county  court  of  Douglas 
county  against  James  A.  Boyce  and  Williani 
P.  Porter  for  the  sum  of  $789.15  principal 
and  the  costs  taxed  therein  at  10.8.  That  the 
judgment  was  duly  transcripted  to  the  dis- 
trict court  of  that  county  and  execution  is- 
sued thereon,  the  same  being  returned  un- 
,satisfled.  That  the  defendant  James  A 
Boyce,  with  intent  to  defraud  his  creditors 
and  especially  the  plaintiff,  and  preventing 
It  from  collecting  its  judgment,  has  deposited 
In  the  First  National  Bank  of  Omaha  the  sum 
of  $1,500  In  the  name  of  his  wife,  Ethel  K. 
Boyce,  and  has  deposited  In  the  Com  Ex- 
change National  Bank  of  Omaha  tn  her  name 
a  sum  of  money,  the  amount  of  which  is  un- 
known to  plaintiff.  That  the  said  Ethel  K. 
Boyce  has  no  Interest  in  said  funds  or  either 
of  them.  That  the  said  James  A.  Boyce,  for 
the  purpose  of  defrauding  plaintiff  and  bis 
creditors  has  purchased  certain  real  estate, 
and  has  placed  the  legal  title  to  said  property 
In  the  name  of  his  wife,  Ethel  K.  Boyce. 
That  the  said  James  A.  Boyce  and  Ethel  K. 
Boyce  have  conspired  together  for  the  pur- 
pose of  defrauding  their  creditors  and,  in 
pursuance  of  such  Intent,  have  placed  in  tbe 
name  of  defendant  EttiA  K.  Boyce  title  to 
the  following  described  real  estate  (from  tbe 
confused  condition  of  record.  It  will  be  im- 
possible to  state  descriptions  with  predsloD) : 
Lot  13,  block  5 ;  west  10  feet  of  the  north  ^ 
of  lot  15,  block  2 ;  north  ^  of  lot  16,  block  2; 
east  55  feet  of  the  north  140  feet  of  lot  10. 
block  6;  west  35  (75?)  feet  of  the  north  150 
feet  of  lot  10,  block  5;  west  52  feet  of  the  nortb 
140  feet  of  lot  9,  block  5;  east  65  feet  of  tbe 
north  140  feet  of  lot  10,  block  5  (this  seems 
to  be  a  repetition) ;  east  80  feet  of  the  nortb 
150  feet  of  lot  11,  block  6;  aU  In  Part  Place 
addition  to  the  city  of  Omaha,  Douglas  coun- 
ty. Neb.;   and  the  west  50  feet  of  the  north 
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^  Of  lot  7,  block  2,  Orchard  HUl  addition  to 
■Oie  city  of  Omaha.  That  the  said  James  A. 
Boyce  paid  for  all  of  said  property  and  Is  the 
owner  thereof,  and  the  title  thereto  has  been 
placed  in  the  name  of  Ethel  K.  Boyce  for 
tJhe  purpose  of  defrauding  plaintiff  and  other 
creditors.  That  the  title  was  so  placed  In 
Ethel  K.  Boyce's  name  after  the  recovery  of 
plaintiff's  judgment  with  the  fraudulent  in- 
tent above  named.  The  prayer  of  the  petl- 
tlon  Is  that  the  money  on  deposit  in  the  two 
banka  be  declared  to  be  the  money  of  James 
A^  Boyce,  and  that  the  banks  be  enjoined 
from  paying  the  same  out  upon  the  checks  of 
E^theI  K.  Boyce.  A  decree  is  also  asked  that 
all  the  real  estate  above  described  be  declar- 
ed to  be  the  property  of  James  A.  Boyce; 
tbat  Ethel  K.  Boyce  has  no  interest,  right,  or 
title  therein ;  and  that  it  may  be  ordered  sold 
for  the  payment  of  plaintiff's  judgment. 

To  this  petition  the  defendant  James  A. 
Boyce  made  answer  consisting  (1)  of  a  gen- 
eral denial,  and  (2)  that  plaintiff  Is  not  the 
real  party  in  interest,  it  having  sold  and 
transferred  the  judgment  to  another,  whose 
name  is  given ;  but,  as  we  find  no  evidence 
upon  this  averment,  it  need  not  be  farther 
noticed.  The  separate  answer  of  Ethel  K. 
Boyce  is  to  the  same  effect  but  with  the 
further  averment  that  plaintiff  has  become 
extinct,  its  charter  surrendered  and  canceled, 
and  its  business  being  since  closed.  No  other 
pleadings  are  shown  by  the  transcript 

The  cause  was  tried  to  the  court,  which 
resulted  in  findings  and  decree  to  the  effect 
that  a  judgment  was  recovered  In  favor  of 
plaintiff  and  against  James  A.  Boyce;  that 
plaintiff  filed  its  transcript  and  caused  ex- 
ecution to  be  Issued,  the  same  being  returned 
unsatisfied  as  alleged,  and  that  the  amount 
due  was  as  alleged ;  that  In  September,  1903, 
and  after  the  Indebtedness,  upon  which  the 
Judgment  was  obtained,  had  accrued,  James 
A.  Boyce  "gave  to  his  wife,  Ethel  K.  Boyce," 
the  sum  of  $1,000,  and  that  the  same  was  so 
given  for  the  purpose  of  defrauding  plaintiff 
and  to  prevent  it  from  collecting  its  Judg- 
ment, and  the  same  was  so  received  by  the 
said  Ethel  K.  Boyce;  "that  when  the  said 
defendant  James  A.  Boyce  gave  said  sum  of 
money  to  Ms  wife,  Ethel  K.  Boyce,  the  said 
defendant  James  A.  Boyce  was  unable  to  pay 
his  debts  and  was  indebted  to  this  plaintiff 
and  to  others,  and  that  this  plaintiff  was  de- 
frauded thereby  and  prevented  from  collect- 
ing its  judgment ;  that  the  said  gift  is  void 
and  made  In  fraud  of  the  rights  of  this  plain- 
tiff;" that  defendants  James  A.  Boyce  and 
Ethel  K.  Boyce  were  copartners  in  the  profits 
derived  from  certain  transactions  on  the 
board  of  trade  made  by  James  A.  Boyce  with 
the  funds  of  defendant  Ethel  K.  Boyce ;  that 
said  profits  were  invested  by  James  A.  Boyce 
and  Ethel  K.  Boyce  in  the  west  50  feet  of  the 
north  %  of  lot  7,  in  block  2,  Orchard  Hill  ad- 
dition to  the  dty  of  Omaha,  the  east  65  feet 
of  the  north  140  feet  of  lot  10,  block  5,  and 
the  east  80  feet  of  the  north  150  feet  of  lot 


11,  block  5,  in  Park  Place  addition  to  the  dty 
of  Omaha,  the  title  to  which  was  taken  in 
the  name  of  Ethel  K.  Boyce,  and  the  said 
James  A.  Boyce  has  an  undivided  Interest 
therein,  and  which  is  subject  to  the  payment 
of  plaintiff's  judgment,  and  the  judgment  Is 
a  lien  upon  said  half  Interest  It  is  further 
found  that  the  gift  of  |1,000  given  by  James 
A.  Boyce  to  his  wife  in  September,  1903,  was 
toTesfed  by  her  in  the  east  65  feet  of  the 
north  140  feet  of  lot  10,  block  5,  the  west  75 
feet  of  the  north  160  feet  of  lot  10,  block  6, 
the  west  52  feet  of  the  north  140  feet  of  lot  9, 
block  5,  the  east  80  feet  of  the  north  160  feet 
of  lot  11,  block  6,  and  the  north  ^  of  lot  13, 
block  5,  all  in  Park  Place  addition  to  the  dty 
of  Omaha,  and  the  title  taken  in  her  name, 
and  that  a  trust  in  the  sum  of  $1,000  should 
be  Impressed  upon  said  real  estate  in  favor  of 
plaintiff  and  a  Uen  thereon  to  the  extent  of 
the  said  sum  of  $>1,000;  that  all  the  other 
real  and  personal  property  of  Ethel  K.  Boyce 
or  in  her  name  of  record  affected  by  this  suit 
Is  not  liable  for  the  payment  of  said  judg- 
ment, or  any  part  thereof,  and  is  not  liable 
for  the  payment  of  any  debt  or  obligation  of 
the  said  James  A.  Boyce.  The  findings  were 
in  favor  of  the  two  banks.  A  decree  was  en- 
tered In  accordance  with  the  foregoing  find- 
ings, and  the  sheriff  was  ordered  to  proceed 
to  sell  the  one-half  interest  in  what  is  declar- 
ed to  be  the  partnership  property,  and  should 
that  fall  to  sell  for  sufiicient  to  pay  plain- 
tiff's judgment,  with  Interest  and, costs,  and 
the  costs  of  this  action,  he  may  sell  such 
portion  of  the  real  estate  held  liable  as  may 
be  necessary  to  pay  the  balance  thereof,  not 
to  exceed  the  sum  of  $1,000.  The  usual  order 
for  the  sale  of  the  property  was  entered.  De- 
fendants James  A.  Boyce  and  Ethel  K.  Boyce 
appeal. 

We  have  read  with  care  not  only  the  ab- 
stract and  briefs  in  this  case  but  all  the 
pleadings  and  evidence  preserved  in  the 
transcript  and  bill  of  exceptions.  The  evi- 
dence gives  a  full  history  of  the  course  of 
business  pursued  by  the  defendants  since 
their  marriage  in  1890,  and  in  which  it  ap- 
pears that  at  the  time  of  their  marriage  Mrs. 
Boyce  was  possessed  of  about  $800  in  money, 
which,  by  payments  by  her  mother  soon 
thereafter,  amounted  to  about  $1,000,  which 
she  kept  separate  and  apart  from  her  hus- 
band's business,  handling  and  investing  it  as 
she  saw  fit;  that  at  the  time  of  their  mar- 
riage Mr.  Boyce  was  the  proprietor  of  a 
normal  school  at  Princeton,  Ind.,  and  she, 
in  her  own  right,  took  charge  of  a  dormitory 
or  large  rooming  and  boarding  house,  wliich 
she  conducted  for  about  four  years,  and  dur- 
ing which  time  she  ran  a  book,  music,  and 
stationery  store,  and  at  the  end  of  which  time 
she  had  accumulated,  in  addition  to  her 
former  means,  the  sum  of  about  $4,000,  which 
she  retained  as  her  own,  and  out  of  which 
she  loaned  some  $2,000.  At  the  end  of  this 
time  Mr.  Boyce  disposed  of  his  school,  and 
they  later  went  to  Arkansas,  where  he  was 
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employed  In  charge  of  another  school,  where 
they  remained  some  time;  Mr.  Boyce  receiv- 
ing a  salary  of  $2,500  a  year  for  his  services. 
During  this  time  Mrs.  Boyce's  health  was  not 
good  and  Mr.  Boyce  suffered  an  Illness  of 
typhoid  fever,  and  they  soon  thereafter  came 
to  Nebraska,  settling  temporarily  at  Nebras- 
ka City,  Mr.  Boyce's  health  not  being  good, 
and  he  was  earning  little  or  nothing  for  a 
long  time.  They  afterwards  went  to  Keimey, 
where  they  resided  for  a  time,  and  then  came 
to  Omaha,  where  they  still  reside.  The  long- 
continued  indisposition  of  Mr.  Boyce  and  his 
inability  to  earn  the  means  of  a  livelihood 
for  the  family  made  inroads  on  the  capital  of 
Mrs.  Boyce,  although  this  is  not  shown  with 
particularity.  He  later  earned  money  by 
promoting  local  enterprises  in  Auburn,  Hast- 
ings, and  St  Paul  for  which  he  received 
about  $3,000  and  out  of  which  he  paid  bis 
wife  $1,500.  After  settling  in  Omaha 
he  promoted  what  Is  called  a  "brick  deal," 
his  cominission  amounting  to  about  $3,800, 
and  out  of  which  he  paid  his  wife  $1,000, 
making  a  total  of  $2,500  paid  to  her.  This 
subject  was  not  as  clearly  explained  as  it 
should  have  been,  but  it  clearly  appears  that 
he  had  made  use  of  a  part  of  her  money  in 
advancing  his  business,  and  in  connection 
with  her  expenditures  In  the  maintenance  of 
the  family  expenses  it  is  apparent  that  he 
did  not  overpay  what  he  justly  owed  her. 
Counsel  treated  these  payments  as  "gifts," 
which  they  clearly  were  not.  Mrs.  Boyce  had 
the  absolute  right  to  receive  and  he  to  return 
the  money  she  had  exi>ended  in  his  assistance 
and  the  maintenance  of  the  family.  After 
they  settled  in  Omaha,  Mrs.  Boyce,  desiring 
to  engage  in  business  on  her  own  account,  ob- 
tained a  commission  business  which,  with 
her  means,  she  maintained  for  some  time  but 
which  proved  not  to  be  profitable.  In  order 
to  secure  the  use  of  a  wire  between  her  office 
and  her  correspondent  in  St  Louis,  she  de- 
posited of  her  own  funds  the  sum  of  $5,000, 
which  remained  on  deposit  as  long  as  she 
retained  the  use  of  the  wire,  upon  relinquish- 
ing of  which  she  drew  down  the  deposit  and 
commenced  the  purchase  of  real  estate  in  the 
dty.  Out  of  her  funds  she  repaid  principal- 
ly all  persons  who  bad  made  deposits  with 
her.  It  would  extend  the  opinion  to  an  un- 
necessary length  to  give  in  detail  all  the 
items  of  business  and  expenses  as  contained 
in  the  bill  of  exceptions.  It  must  be  suf- 
ficient to  say  that  the  evidence  clearly  ea- 
tabllshes  the  facts  that  she  maintained  the 


business,  meeting  expenses  with  her  own 
checks,  and  allowing  her  husband  25  per 
cent'  of  the  profits  for  his  services  in  manag- 
ing the  business  under  her  control ;  he  being 
responsible  for  none  of  the  losses.  If  no 
profits  were  made,  he  received  no  compensa- 
tion. She  kept  her  funds  deposited  In  the 
banks  In  her  own  name  and  out  of  which  she 
met  expenses.  There  was  no  partnership  rela- 
tion existing  between  them.  While  in  tills 
service  he  occasionally  made  ventures  on 
the  board  of  trade,  at  one  time  buying  a 
quantity  of  pork,  and  out  of  which  he  made 
a  handsome  profit  In  doing  so  he  took  from 
bis  wife's  funds,  but  without  her  knowledge  or 
consent,  the  sum  of  $100,  which  he  almost 
Immediately  returned.  He  seems  to  have 
bet  heavily  on  a  pending  election  and  made 
a  gain  of  $3,000.  He  purchased  a  $5,000  au- 
tomobile, which  he  used  for  some  time  in 
the  city  and  then  sold.  In  none  of  these 
deals  did  his  wife  participate  or  have  any 
interest  It  la  very  clear  that  there  is  no 
evidence  of  the  existence  of  a  partnership 
between  the  two,  in  any  of  the  transactions 
described,  and  hence  the  findings  of  the  court 
that  such  partnership  existed,  and  that  there- 
by the  plaintiff  was  entitled  to  a  half  in- 
terest in  the  property,  described  in  the  find- 
ings to  be  sold  by  the  sheriff,  cannot  be  sus- 
tained. 

Mrs.  Boyce  appears  to  be  a  practical  and 
successful  manager  of  her  own  affairs,  al- 
though not  always  successful  In  her  enter- 
prises. Knowing  the  fallings  of  her  husband 
in  financial  matters,  she  has  aimed  to  keep 
her  individual  property  out  of  his  hands  as 
much  as  circumstances  would  permit  The 
husband  is  under  both  a  legal  and  moral  ob- 
ligation to  pay  his  debts  to  his  wife  as  to 
any  other  creditor.  It  is  apparent  that  he 
has  refunded  to  her  no  more  than  he  has 
used  of  her  means.  It  was  his  duty  so  to 
do,  and  it  was  her  right  to  receive.  We  are 
unable  to  detect  convincing  proof  of  fraud  in 
her  dealings  either  with  her  husband  or  with 
others.  The  statute  requires  this  court  to 
decide  the  case  as  if  the  court  of  first  in- 
stance, uninfluenced  by  the  de<dsloD  of  the 
district  court  We  are  unable  to  view  the 
case  as  seen  by  the  learned  trial  Judge. 

The  decree  of  the  district  court  Is  reversed, 
and  the  action  dismissed. 

Reversed  and  dismissed. 

SBDOWrCK,  ROSE,  and  HAMBR,  33.,  not 
sitting. 
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STATB  T.  SEVERAL  PARCELS  OF  LAND. 

SEAMAN  V.  HOBEETSON. 

(No.  18,028.) 

(Supreme  Court  of  Nebraska.    Oct  17,  1913.) 

(Bytlalut  iy  th«  Court.) 

1.  TAZATION    (I    648*)— FOBECLOSTJBE   OF   TAX 

LocEN— Vacatiok  of  Default  Decree. 

Under  the  provisions  of  chapter  75,  Laws 
1903  (Comp.  St  1807,  c  77,  art  9).  common- 
ly called  the  "Scavenger  Tax  Law,"  tne  district 
oourt  has  the  power  to  vacate  a  decree  ren- 
dered by  default  which  contains  void  taxes, 
and  enter  a  valid  decree  in  lieu  thereof,  at  any 
time  before  the  final  confirmation  of  sale. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  $  1316;   Dec.  Dig.  {  MS.*] 

2.  Taxation  ({  709*)— Fobeclobube   Saijh— 
Redbmftioit. 

In  order  to  redeem  a  tract  of  land  which 
has  been  sold  under  the  scavenger  foreclosure 
decree,  the  owner  is  required  to  pay  the  amount 
of  the  decree,  with  interest  at  the  rate  pro- 
vided for  in  the  statutes  relating  to  scavenger 
tax  sales. 

[Ed.  Note. — ^For  other  cases,  see  Taxation, 
Cent  Dig.  H  1430-1485;   Dec  Dig.  §  709.*] 

Appeal  from  District  Ck>urt,  Douglas  Cioun- 
ty;   Troup,  Judge. 

Action  by  the  State  against  Several  Par- 
cels of  Land.  Judgment  confirming  a  tax 
sale  in  favor  of  A.  J.  Seaman,  a  tax  certifi- 
cate holder,  and  Hubert  C.  Robertson,  own- 
er, appeals.    Affirmed. 

B.  N.  Robertson,  of  Omaha,  for  appellant 
Leavltt  &  Hotz,  of  Omaha,  for  appellee. 

BARNES,  J.  This  is  an  appeal  from  a 
Judgment  of  the  district  court  for  Douglas 
county,  confirming  a  sale  of  lot  2,  bloclc  458, 
Grandvlew  addition  to  the  dty  of  Omaha, 
for  delinquent  taxes,  under  a  decree  In  a 
scavenger  foredosure  suit 

It  appears  that  the  action  In  which  the 
decree  was  rendered  was  commenced  In  1904, 
and  on  the  21st  day  of  September  of  that 
year  a  default  decree  was  entered.  On  the 
27th  day  of  February,  1905,  the  lot  In  ques- 
tion was  sold  to  the  dty  of  Omaha,  and  a 
certificate  of  sale  was  delivered  to  the  pur- 
chaser; the  dty  never  assigned  the  certifi- 
cate, and  no  further  proceedings  were  had 
nnder  the  decree  until  July  27,  1909,  when 
the  plaintiff  asked  leave  to  have  the  decree 
set  aside  for  the  purpose  of  correcting  It  and 
excluding  therefrom  certain  void  speciial 
taxes.  The  dty  surrendered  the  certificate 
of  purchase  and  had  the  same  canceled,  and 
thereupon  the  court  made  the  following  or- 
der: "This  cause  came  on  for  hearing  upon 
the  motion  of  the  plaintiff,  represented  by 
the  assistant  dty  attorney  of  the  dty  of 
Omaha,  made  In  open  court,  for  an  order  to 
set  aside  the  sale  heretofore  made  and  the 
decrees  heretofore  entered  in  this  stilt 
against  the  following  tract  or  numbers,  to 
wit  •  •  *  tract  No.  12,126,  being  lot  2, 
blodc  458,  Orandview  addition,  *  *  *  all 
in  the  dty  of  Omaha,  Douglas  county.  Neb.,  | 


for  the  reason  that  the  said  decrees  herein 
with  reference  to  each  of  said  tracts  were 
entered  by  default,  and  included  therein  void 
taxes  or  special  assessments,  and  for  said 
reason  confirmation  of  sale  cannot  be  had 
over  the  objection  of  the  owner  of  each  of 
said  tracts,  and  that  to  obtain  a  valid  sale 
thereof,  it  is  necessary  to  vacate  the  present 
sale  and  the  decree  heretofore  entered 
against  each  of  said  tracts.  The  court,  be- 
ing fully  advised  in  the  premises,  finds  that 
for  the  reasons  stated  therein  the  motion 
should  be  sustained,  and  It  is  therefore  or- 
dered and  adjudged  that  the  sales  heretofore 
made,  and  the  decrees  heretofore  entered 
against  each  of  said  tract  numbers,  be  and 
the  same  hereby  are  vacated  and  set  aside, 
and  it  is  ordered  that  said  case  stand  for 
hearing  with  reference  to  each  of  said  tracts." 
On  the  4th  day  of  August,  1909,  the  court 
entered  by  default  the  decree  under  which 
the  sale  in  question  was  made.  There  was 
no  notice  that  the  plaintiff  would  ask  the 
court  for  the  order  entered  on  the  27th  day 
of  July,  1909,  and  there  was  no  appearance 
by  any  of  the  defendants  at  the  hearing  on 
the  motion.  The  decree  now  in  question  was 
rendered  on  the  original  petition  filed  by  the 
state  of  Nebraska,  as  plaintiff,  when  the 
case  was  commenced  in  1904,  and  there  was 
no  appearance  by  the  defendants,  or  any  of 
them,  on  or  at  tiie  hearing  when  the  decree 
of  August  4,  1909,  was  rendered.  The  de- 
cree ordered  the  property  sold  to  enforce  the 
payment  of  the  amount  of  taxes  found  due 
against  the  lot  in  question,  which  was  the 
same  tax  that  was  set  out  in  the  petition 
when  the  action  was  commenced  in  1904, 
with  the  exception  that  the  void  taxes  were 
eliminated.  On  the  8th  day  of  Novemlier, 
1909,  the  county  treasurer  sold  the  property 
under  the  new  decree,  to  A.  J.  Seaman.  On 
Seaman's  application  to  confirm  the  sale 
the  owner  of  the  lot  appeared  and  contested 
his  right  to  confirmation.  The  court  order- 
ed the  sale  confirmed,  and  it  Is  now  the  con- 
tention of  the  owner  that:  First,  that  the 
order  of  the  court  is  not  sustained  by  suf- 
ficient evidence;  second, 4 that  the  order  of 
the  court  is  contrary  to  law;  third,  that  the 
owner  of  the  property  has  the  right  to  pay 
his  taxes  and  assessments  without  regard  to 
the  decree  of  foreclosure  In  question.' 

[1]  It  is  argued  that  the  court  had  no  jn- 
rlsdlctlon  to  render  the  decree  of  August  4, 
1909,  and  therefore  it  was  error  to  confirm 
the  sale.  We  think  this  contention  cannot 
be  sustained.  The  statute  under  which  these 
proceedings  were  prosecuted  (Laws  1903,  c. 
75)  among  other  things  provides,  In  sub- 
stance, that  the  state  tax  suit  may  be  In- 
stituted against  all  lots  and  parcels  of  land 
against  which  there  are  unpaid  delinquent 
taxes.  The  proceedings  up  to  the  time  of 
the  confirmation  of  the  sale  are  summary  in 
their  nature,  and  no  provisions  are  made  for 
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setting  aside  the  sale,  or  attacking  It  in  any 
manner  until  confirmation  is  asked  for.  At 
tbat  time  Interested  persons  may  Interpose 
tbelr  objections,  as  was  done  In  tbls  case. 
Prudential  Real  Estate  Co.  T.  Battelle,  90 
Neb.  549,  134  N.  W.  161. 

In  State  t.  Several  Parcels  of  Land,  81 
Neb.  770,  lie  N.  W.  682,  It  was  held  that: 
"Where  taxes  which  are  void  and  illegal  are 
included  in  a  default  decree  rendered  under 
the  provisions  of  article  9,  c  TT,  Comp.  St 
1907,  commonly  known  as  the  'Scavenger 
lie,w,'  and  the  attention  of  the  court  is  called 
thereto  by  suitable  objections  to  a  motion  to 
conflrm,  such  motion  should  be  denied,  and 
the  error  In  the  decree  corrected." 

In  the  case  of  State  v.  Several  Parcels  of 
Land,  75  Neb.  538,  106  N.  W.  663,  the  question 
before  this  court  was  the  right  of  an  owner 
to  open  the  default  decree  and  defend  the  ac- 
tion, becanse  he  had  not  had  notice  of  the 
commencement  or  pendency  of  the  suit,  and 
the  court  held  that  the  provisions  of  the 
statute  granting  the  landowner  the  right  to 
object  to  the  confirmation  of  sale  and  define 
the  ground  of  objection  afforded  him  an  op- 
portunity to  have  the  question  of  the  validity 
of  the  taxes  determined  before  he  Is  deprived 
of  the  property ;  but  he  may  be  required  to 
wait  until  confirmation  Is  applied  for  to  liti- 
gate that  question.  The  court  refused  to 
open  the  default  upon  the  ground  that  the 
question  of  the  validity  of  the  taxes  might 
be  determined  upon  the  application  to  con- 
firm the  sale.  The  state  of  Illinois  enacted  a 
scavenger  law  at  an  early  day,  and  several 
other  states  have  adopted  similar  legislation. 
Our  statutes  seem  to  have  been  largely  taken 
from  that  of  Minnesota.  But  as  the  Min- 
nesota statutes  contain  no  provision  for  the 
confirmation  of  sales,  the  construction  placed 
upon  it  Is  of  no  assistance  to  us,  except  as  In- 
dicating how  our  statutes  should  be  constru- 
ed had  the  provisions  contained  In'sections  38 
and  39  been  omitted  therefrom.  It  Is  proba- 
ble that  these  sections  were  adopted  In  order 
to  give  the  owner  the  rights  which  are  se- 
cured to  him  In  administrative  sales  for  taxes 
by  section  3,  art  9,,of  the  Constitution. 

In  State  t.  Several  Parcels  of  Land,  81 
Neb.  770,  116  N.  W.  682,  It  was  said:  "It  is 
urged  that  the  proceedings  prescribed  by  the 
statute  «re  judicial  in  their  nature,  and  tbat 
the  decree  rendered  In  pursuance  of  section 
11,  supra,  la  final  and  conclusive,  and  tliat 
It  is  inconsistent  with  this  view  to  say  that 
such  decree  may  be  opened  up  or  assailed  on 
confirmation.  It  is  a  canon  of  construction 
that  an  Interpretation  which  gives  effect  to 
all  parts  of  the  statute  should  be  sought  for, 
and,  if  possible,  adopted.  In  this  case  all 
that  is  urged  on  behalf  of  the  conclusive 
character  of  the  decree  might  be  admitted 
when  such  decree  is  attacked  In  another  ac- 
tion or  after  confirmation,  and  at  the  same 
time  effect  might  be  given  to  the  provisions 
of  section  39."  Other  expressions  contained 
in  this  opinion  seem  to  convey  the  Idea  that 


the  court,  having  obtained  Jurisdiction  by  the 
commencement  of  a  scavenger  foreclosure 
suit,  retains  such  jurisdiction  over  all  of  the 
proceedings  up  to  the  final  confirmation  of 
the  sale,  and  we  are  Inclined  to  bold  that  the 
court  has  such  jurisdiction,  and  has  fall  pow- 
er and  authority  to  correct  the  decree  by 
eliminating  void  taxes,  and  thus  render  It  pos- 
sible to  correct  any  errors  at  any  time  while 
the  proceedings  are  pending. 

In  Prudential  Real  Estate  Go.  v.  Hall,  79 
Neb.  805,  113  N.  W.  243,  It  was  said:  "The 
decree,  as  affecting  the  tract  Involved,  was 
by  default,  and  by  It  the  owner  was  not  de- 
prived of  the  legal  right  to  have  the  valldlty 
of  the  taxes  determined  prior  to  the  confirina- 
tion  of  the  sale."  On  the  rehearing  In  that 
case  (79  Neb.  808,  116  N.  W.  40)  It  was  said: 
"The  statute  pursuant  to  which  this  proceed- 
ing Isvhad  requires  of  the  court  the  exercise, 
so  far  as  may  be,  of  the  powers  of  a  chancel- 
lor in  foreclosure  cases.  It  is  not  doubted 
that  In  such  cases  the  court  Is  the  vendor,  or 
that  he  may  reject  any  bid  whldi  tor  any 
reason  appears  to  him  to  be  Inadequate,  or 
that,  while  the  proceeding  remains  within  his 
jurisdiction,  he  may  vacate  any  erroneous  or 
improvident  order  he  nwy  have  made  during 
Its  progress.  The  statute  in  question  does  not 
express  an  Intent  elthor  to  enlarge  or  to  re- 
strict, or  In  any  way  to  affect,  the  exercise 
of  this  power,  which  has  heretofore  been  re- 
garded as  Inherent  In  a  court  of  equity,  and 
of  which  It  may  be  doubted  that  the  Legisla- 
ture has  the  power  to  deprive  ft"  It  may  be 
said  that  by  the  application  to  set  aside  the 
confirmation  the  owner  submitted  to  the 
jurisdiction  of  the  court 

In  State  v.  Several  Parcels  of  Land,  75  Neb. 
638,  106  N.  W.  663,  it  was  said:  "A  person 
against  whose  property  a  default  decree  upon 
constructive  service  b^s  been  rendered  in  a 
tax  suit  under  the  scavenger  law  (Comp.  St 
1903,  ch.  77,  art  9,  U  1-48)  la  not  entitied,  as 
a  matter  of  right,  to  have  the  same  opened 
up  after  the  term,  either  under  the  provisions 
of  section  82  of  the  Code,  or  under  the  gener- 
al equity  powers  of  the  court  The  provisions 
of  the  statutes  granting  the  landowner  the 
right  to  object  to  the  confirmation  of  sale, 
and  defining  the  grounds  of  objection,  afford 
him  an  opportunity  to  have  the  question  of 
the  validity  of  the  tax  determined  before  be 
Is  deprived  of  his  property;  but  he  may  be 
required  to  wait  until  confirmation  is  applied 
for  to  litigate  that  question." 

From  an  examination  of  the  scavenger  tax 
law  and  the  foregoing  decisions,  we  conclude 
that  the  district  court  has  jurisdiction  to  set 
aside  and  correct  a  default  decree  and  enter 
a  corrected  decree  In  its  place,  under  which  a 
confirmation  of  the  tax  sale  may  be  had. 

[2]  Finally,  it  Is  contended  that  the  owner 
had  the  right  to  pay  the  tax  assessed  against 
his  lot  regardless  of  the  scavenger  tax  suit 
and  the  decree  In  question,  by  paying  the 
amount  of  the  tax  with  the  Interest  thereon, 
at  the  rate  provided  for  i>7  tiie  Keneral  tax 
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laws.  It  appears  that  on  tbe  28th  day  of 
NoTember,  1911,  .the  owner  tendered  to  the 
treasurer  of  tbe  d^  of  Omaha  the  amount 
of  the  taxes  In  question,  together  with  10  per 
cent,  interest,  and  $1  as  a  docket  fee;  and 
such  payment  was  refused  because  of  the 
pendency  of  the  scavenger  tax  foreclosure 
suit  Tbe  defendant  has  kept  that  tender 
good.  By  this  he  seeks  to  avoid  the  payment 
of  interest,  as  provided  by  the  scavenger  tax 
law,  upon  the  decree  rendered  on  the  4th  day 
of  August,  1909.  Having  held  that  tbe  decree 
was  not  void,  it  follows  that  the  tender  in 
question  was  insutBcient  in  amount  The 
owner  could  only  redeem  from  the  decree  by 
paying  the  same,  together  with  the  interest 
due  thereon,  according  to  the  provisions  of 
the  scavenger  tax  law. 

It  follows  that  the  judgment  of  the  district 
court  was  right,  and  it  is  therefore  affirmed. 

LETTON,  ROSE,  and  SKDGWICIt,  JJ.,  not 
sitting. 


KIMB  V.  KBENBE  et  aL    (No.  17,201.) 
(Supreme  Conrt  of  Nebraska.    Oct  17,  1913.) 

(Syllahiu  iy  the  Court.) 

1.  ESTOPFEI.  (J  74*)   —   ESTOPPBI.  BT  DKED    — 
CORVXTANCE  BT  TBIBD   PeBSON. 

.  Where  plaintiff,  the  former  o?n>er  of  the 
land  in  qaesdoD,  exchanged  it  for  other  land 
of  equal  value,  receiving  and  retaining  title 
thereto,  he  cannot  be  heard  to  claim  tbe  title 
to  the  land  so  exchanged  where  his  claim  is 
that  he  is  the  sole  owner  thereof  in  his  own 
right 

[EA.  Note. — ^For  other  cases,  see  Estoppel, 
Cent  Dig.  K  190,  191;  Dec.  Dig.  S  74.*] 

2.  Estoppel  ({  74*)  —  Estoppel  bt  Deed  — 

CORVETANCB  BT  TBIBD  PEBSON. 

Where,  prior  to  the  exchange,  plaintiff  had 
deeded  the  land  to  a  third  party,  who  redeed- 
ed  it  to  plaintiff's  wUe,  but  which  deed  was  not 
recorded  nor  possession  of  the  property  taken 
by  the  wife,  and  tbe  plaintiff  exchanged  it  for 
another  tract  of  equal  value,  receiving  and  re- 
taining title  and  possession,  he  cannot,  as  the 
grantee  or  devisee  of  his  now  deceased  wife, 
reclaim  tbe  possession  and  title  to  tbe  prop- 
erty which  ht  bad  caused  tbe  grantee  of  bis 
deed  to  convey  to  the  purchaser,  who  purchas- 
ed in  good  faith  and  for  full  value,  even  though 
said  grantee  bad  reconveyed  the  property  to 
the  now  deceased  wife. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  190,  191;  Dec.  Dig.  i  74.*] 

(Additional  SyUaiu*  (y  Bditoridl  Btaff.) 

3.  Witnesses  ({  129*)— Trahbaotions  with 
Decxdert. 

Plaintiff  and  his  ^rife  conveyed  land  to  M., 
and  the  latter  executed  a  deed  back  to  tbe  wife 
which  was  not  recorded.  Thereafter  plaintiff 
exchanged  the  land  for  other  land  and  caused 
M.  to  execute  a  deed  to  tbe  purchaser.  The 
wife  prior  to  her  death  brougot  an  action  of 
ejectment  against  the  grantees  of  such  pur- 
chaser, and  the  action  was  revised  in  tbe  name 
of  plaintiff.  Beld,  that  testimony  by  the  orig- 
inal purchaser  from  M.  and  his  grantees  as  to 
their  purchase,  occupation,  and  improvement 
of  the  land  was  not  inadmissible  under  Code,  i 


829,  on  the  gronnd  that  plaintiff  was  suing  as 
the   representative   of  his  deceased  wife. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  U  656-560;   Dec.  Dig.  i  129.*] 

4.  Vbndob  and  Pubohabxb  (i  233*)— Bona 
Fide  Pcbchaseb— Unbecobded  Deed. 
Where  plaintiff  and  hia  wife  executed  a 
deed  to  M.  and  M.  executed  a  deed  back  to  the 
wife,  and  plaintiff,  prior  to  the  recording  of  tbe 
deed  to  tbe  wife,  exchanged  the  land  for  other 
land,  and  the  purchaser  went  into  possession 
and  made  valuable  improvements,  he  was  enti- 
tled to  prevail  against  the  deed  to  tbe  wife 
under  Cobbey's  Ann.  St  1911,  {  10816,  provid- 
ing that,  as  to  subsequent  purchasers  in  good 
faith  without  notice,  a  deed  shall  take  effect 
and  be  in  force  from  and  after  the  date  of  its 
registration  and  not  before. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  gj  563-666;  Dec.  Dig. 
$233.*] 

Appeal  from   District  Court,   Box   Butte 
County;    Harrington,  Judge. 
Action  by  Joseph  A.  Klme  against  Herbert 

A.  Krenek  and  others.    Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Wm.  Mitchell,  of  Alliance,  for  appellant 

B.  F.  Gilman  and  Eugene  Burton,  l>oth  of 
All  Is  nee,  for  appellees. 


REESE,  a  3.  This  Is  an  action  in  eject- 
ment whereby  plaintiff  seeks  the  possession 
of  the  N.  W.  hi  of  section  4,  township  24, 
range  47,  in  Box  Butte  county.  It  appears 
from  the  pleadings  and  evidence  that  on  the 
29th  day  of  February,  1896,  the  present  plain- 
tiff, Joseph  A.  Klme,  then  a  married  man, 
was  the  owner  of  the  land  in  question,  and 
that  on  that  date  he  and  liis  wife  conveyed 
it  to  Loren  Mallery,  a  relative,  but  whether 
for  a  consideratiou  does  not  definitely  appear. 
There  is  some  evidence  of  a  subsequent  state- 
ment by  plaintiff  to  the  effect  that  the  trans- 
fer was  only  colorable  for  the  purpose  of  pro- 
tecting it  from  the  creditors  of  Klme.  The 
deed  was  recorded  March  3,  1896.  On  the 
18th  of  the  same  month,  Mallery  and  wife 
conveyed  the  property  to  Susan  EUne,  the 
wifci  of  the  present  plaintiff.  This  deed  was 
not  recorded  until  the  30th  day  of  August, 
1899.  During  tbls  time  the  land  was  open 
and  uncultivated  prairie,  and  no  one  seems 
to  have  been  in  possession  thereof.  About 
the  month  of  August,  1898,  the  present  plain- 
tiff applied  to  W.  W.  Norton  for  an  exchange 
of  lands.  Norton  owned  an  equal  quantity  of 
land  which  was  inclosed  in  this  plaintiff's 
pasture,  and  the  laud  in  question  was  ad- 
jacent to  other  lands  held  by  Norton.  The 
two  tracts  were  of  equal  value.  An  agree- 
ment for  an  exchange  was  made,  and  Norton 
conveyed  his  land  to  this  plaintiff,  who  has 
retained  the  ownership  and,  so  far  as  here- 
in appears,  is  still  the  owner.  At  the  time 
of  the  agreement  for  the  exchange,  this  plain- 
tiff represented  to  Norton  that  the  title  was 
held  by  Mallery,  but  only  for  prudential 
reasons,  and  the  deed  to  Norton  would  be 


*For  other  easaa  see  some  topio  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  K«]bNo,  Swies  ft  Rsp'r  IndezM 
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made  by  him.  A  quitclaim  deed  of  con- 
veyance was  executed  by  Mallery  and  wife 
to  Norton,  of  date  of  September  30,  1898, 
'and  by  him  recorded  on  the  14th  day  of 
February,  1900.  Susan  Klme's  deed  not  be- 
ing of  record,  nor  any  appearance  of  posses- 
sion of  the  land  by  her,  Norton  had  no  notice 
of  any  rights  she  might  claim  In  the  land, 
nor  had  he  any  knowledge  of  the  existence 
of  her  deed  or  any  claim  of  title  or  interest 
In  the  land  by  her.  The  evidence  shows 
that  he  acted  in  entire  good  faith  in  the  trans- 
action. Soon  after  he  obtained  the  deed 
from  the  Mallerys  he  leased  the  land  to  Mat- 
thew G.  Wambaugh,  who  continued  in  Its  oc- 
cupation until  February  12,  1900,  when  he 
purchased,  receiving  a  deed  of  that  date. 
This  deed  was  recorded  on  the  day  of  its 
execution.  The  land,  by  mesne  conveyances, 
passed  through  a  number  of  hands  until  the 
12th  of  October,  1904,  when  the  defendant 
became  the  owner  by  purchase;  his  deed  of 
that  date  being  recorded  on  the  28th  of 
March,  1908.  From  the  time  of  Wambaugh's 
lease,  the  land  has  been  in  the  exclusive 
possession  of  himself  and  grantees,  the  own- 
ers making  valuable  Improvements  and  resid- 
ing thereon;  all  conveyances  from  the 
Mallerys  down  to  defendant  having  been 
made  upon  consideration  and  in  good  faith. 
On  the  22d  day  of  September,  1908,  Susan 
Klme  commenced  this  action.  Thereafter 
she  departed  this  life,  and,  upon  a  showing 
that  she  made  a  wUI  and  this  plalntUF  Is 
the  sole  heir  and  devisee  thereunder,  the 
suit  was  revived  in  his  name  as  the  sole 
party  plaintiff  in  interest  This  proof  was 
made  by  oral  testimony  of  this  plalntifl,  but 
there  Is  nothing  in  the  record  to  show  the 
contents  of  the  will  nor  If  it  was  ever  admit- 
ted to  probate.  The  revivor  having  been  en- 
tered, Joseph  A.  Klme  became  the  sole  plain- 
tiff in  his  own  behalf.  A  Jury  trial  was  had, 
which  resulted  in  a  verdict  and  Judgment  in 
favor  of  defendants.    Plaintiff  appeals. 

From  the  four  corners  of  the  case  we 
think  there  is  a  serious  doubt  if  plaintiff 
was  divested  of  the  beneficial  Interest  in 
the  property  by  his  deed  to  Mallery.  His 
wife  Joined  him  in  that  deed.  The  Mallerys 
reconveyed  the  property  to  her,  but  she  with- 
held her  deed  from  record  until  long  after 
the  Mallerys  conveyed  to  Norton  for  full 
value  received  and  retained  by  plaintiff,  and 
he  (Norton)  had  by  his  tenant  taken  posses- 
sion of  the  property.  The  land  was  being 
improved  by  the  line  of  grantees  from  Mal- 
lery and  Norton,  the  owners  making  their 
home  thereon ;  but  she  appears  to  have  given 
no  notice  of  any  dalm  of  ownerslilp  by  her. 


presumably  considering  that  the  occupants 
were  the  rightful  owners. 

[S]  The  former  owners  of  the  land  under 
Mallery's  deed  to  Norton,  as  well  as  to  the 
defendant,  were  called  as  witnesses  to  testii^ 
to  their  purchase,  the  occupation  and  im- 
provement of  the  property  by  them.  Objec- 
tions were  made  to  their  testimony  on  tbe 
ground  that  plaintiff  was  the  representative 
of  his  deceased  wife;  be,  as  claimed,  having 
obtained  title  from  her.  No  witness  was 
asked  to  detail  any  conversation  or  testify 
to  any  transaction  with  the  decedent  We 
are  unable  to  see  how  or  where  the  provi- 
sions of  our  statute  (Code,  f  329)  were  in  any 
way  violated  and  can  find  no  error  in  the 
rulings  of  the  court  upon  the  objections  to 
the  evidence. 

[4]  It  is  true  that  the  deed  from  the  Mal- 
lerys to  the  now  deceased  wife  of  plaintiff 
was  recorded  before  their  deed  to  Norton 
was  on  record.  But  he  had  taken  possession 
by  his  tenant  before  her  deed  was  recorded, 
and  that  possession  has  been  held  ever  since. 
It  is  provided  by  section  10816,  Ann.  St 
1911,  that  as  to  subsequent  purchasers  In 
good  faith  without  notice  a  deed  "shall  take 
effect  and  be  In  force  from  and  after  tbe 
time  of  delivering  the  same  to  the  register 
of  deeds  for  record  and  not  before."  Apply- 
ing the  rule  of  this  statute  to  this  case,  the 
condition  would  not  be  different  had  the  deed 
to  her  been  executed  on  the  30th  day  of  Aa- 
gust,  1899,  the  date  of  its  record.  At  that 
time  Wambaugh  was  in  possession  of  tbe 
land  as  Norton's  tenant;  tbe  possession  be- 
ing notice  of  his  rights. 

[1,  2]  If  it  is  true,  as  claimed  by  plaintiff, 
that  his  title  was  received  from  his  wUe,  by 
her  will,  he  is  in  the  attitude  of  Insisting  up- 
on a  recovery  of  the  land,  which  he  had 
exchanged  to  Norton  for  land  of  equal  value, 
and  at  the  same  time  retaining  the  full  and 
ample  consideration  received  for  it  It  is 
unnecessary  for  us  to  inquire  what  the  rights 
of  his  deceased  wife  would  have  been  had  she 
survived  to  the  end  of  this  litigation.  It 
is  enough  to  know  that  plaintiff  Is  now 
claiming  the  land  in  his  ovm  right  and  that 
he  has  received  and  retained  its  full  value 
in  exchange. 

Some  objections  are  made  to  tbe  Instruc- 
tions given  by  the  court  to  the  Jury,  but 
they  are  without  merit  and  need  not  be  spe- 
dflcally  noticed. 

The  verdict  and  Judgment  are  Just,  and 
the  Judgment  is  affirmed. 

LETTON,  ROSE,  and  SEDGWICK,  JJ., 
not  sitting. 
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MENSINGBR  t.  AINSWORTH  LIGHT  & 

POWER  CO.     (No.  17,346.) 

(Supreme  Court  ot  Nebraska.    Oct  17,  1913.) 

(8vttal»u  by  the  Court.) 

1.  Appeai.  and  Ebbob  (I  1002*)  —  Bbyiew — 
Questions  of  Fact. 

In  an  action  at  law  for  damages,  a  contro- 
'verted  issue  of  fact  is  a  question  for  the  jury, 
and,  when  they  pass  on  evidence  which  is  sub- 
stantially confiictiiig,  their  finding  in  that  re- 
spect will  not  be  set  aside  on  appeal  unless 
<uearly  wrong. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3935-3937;  Dec.  Dig.  I 
1002.^] 

2.  Appeal  and  Ebkob  (}  760*)— Bbmfs— Riw- 

EBENCES  TO   RECOBD. 

On  appeal  an  assignment  that  there  was 
error  in  admitting  evidence  may  be  disregarded 
Trhere  appellant  in  his  brief  fails  to  point  out 
the  pages  in  the  abstract  or  bill  of  exceptions 
where  the  challenged  ruUng  may  be  found. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3095;    Dec.  Dig.  §  760.»] 

3.  APPEAI.   and   EBBOB    ({    1068*)— HABKI.EBS 

Ebbob— iNBTBncTioNB. 

Harmless  error  in  instructions  is  not  a 
ground  for  reversing  a  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4225^228,  4230;  Dec. 
Dig.  S  1068.'] 

Appeal  from  District  Coart,  Brown  Coun- 
ty;   Harrington,  Judge. 

Action  by  PbllUp  Mensinger  against  the 
Ainsworth  Light  &  Power  Company.  Judg- 
ment for  defendant,  and  plalntUt  appeals. 
Affirmed. 

J.  A.  Douglas,  of  Bassett,  and  Wearer  & 
-GUler,  of  Omaha,  for  appellant.  A.  W.  Scat- 
tergood,  of  Alnswortb,  for  appellee. 


ROSE,  J.  This  Is  an  action  to  recover 
■damages  in  tbe  sum  of  $1,950  for  breach  of  a 
written  contract  obligating  plaintiff  to  furnish 
meals  for  each  of  defendant's  employte  at 
tbe  rate  of  $4  a  week.  Defendant's  workmen 
were  employed  to  construct  a  dam  at  Plum 
creek,  northwest  of  Ainsworth,  and  the  con- 
tract for  their  meals  covered  the  entire  peri- 
od of  construction.  Plaintiff  agreed  "to  fur- 
nish all  necessary  provisions  and  all  neces- 
sary help  and  to  furnish  three  good,  sub- 
stantial meals  each  day  in  tbe  mess  room." 
When  the  contract  was  partially  performed, 
defendant  terminated  it  without  the  consent 
of  plaintiff,  and  the  damages  sought  are  the 
profits  of  fall  performance.  The  substance 
ol^  the  defense  pleaded  is  that  plaintiff  failed 
and  refused  to  furnish  good,  substantial 
meals  for  defendant's  workmen  hut  in  viola- 
tion of  his  contract  furnished  uneatable, 
spoiled,  soured,  and  worthless  food  and  thus 
compelled  defendant  to  cancel  the  contract 
and  thereafter  to  run  its  own  boarding 
bonse.  From  judgment  on  a  verdict  in  fa- 
Tor  of  defendant,  plaintiff  has  appealed. 

[2]  The  first  assignment  of  error  will  be 


disregarded  because.it  relates  to  tbe  admis- 
sion of  evidence,  and  plaintiff  in  his  brief  has 
not  pointed  out  the  pages  of  tbe  abstract  or 
bill  of  exceptions  where  the  challenged  rul- 
ing may  be  found.  Whitney  v.  Breeder  (No. 
174273),  143  N.  W.  228,  filed  September  26. 
1913. 

[1]  Tbe  next  point  Is  that  the  evidence  is 
insufficient  to  sustain  the  verdict  There  Is 
sufficient  competent  testimony,  If  believed  by 
the  Jury,  to  support  a  finding  that  plaintiff 
did  not  furnish  the  kind  of  meals  required  by 
his  contract  and  to  Justify  a  rescission  by 
defendant  for  that  reason.  On  this  issue 
the  evidence  was  substantially  confilcting. 
The  Question  was  therefore  one  of  fact  for 
the  jury,  and  their  verdict,  not  clearly  ap- 
pearing to  be  wrong,  settles  it  In  favor  of 
defendant 

[3]  The  final  argument  is  directed  to  a 
criticism  of  two  instructions  on  the  ground 
that  they  do  not  correctly  state  the  measure 
of  plalnUfTs  damages.  The  verdict  in  favor 
of  defendant  was  necessarily  a  finding  that 
plaintiff  did  not  comply  with  his  agreement 
to  furnish  good,  substantial  meals  and  that 
he  was  not  entitled  to  a. recovery.  The  Jury, 
therefore,  never  reached  the  question  as  to 
the  measure  of  damages.  It  follows  that 
plaintiff  was  not  prejudiced  by  the  instruc- 
tions on  that  subject  and  that  they  do  not 
require  a  reversal,  even  If  th^  are  errone- 
ous, a  question  not  decided. 

Affirmed. 

REESE,  C.  J.,  and  tiBTTON  and  FAW- 
CETT,  JJ.,  not  Bitting. 


BROWNFIELD  t.  CITY  OF  KEARNEY 
et  al.     (No.  17,974.) 

(Supreme  Court  of  Nebraska.    Oct  17, 1913.) 

(SyllaJMU  by  the  Court.) 

1.  Municipal  Cobpobations  (§  907*)- Isstr- 
ANCB  OF  Bonds — Statutobt  Uequibites. 

In  order  to  the  legal  issue  of  bonds  for  the 
construction  of  a  municipal  lighting  plant  in 
cities  of  the  class  having  a  population  of  from 
5,000  to  25,000  inhabitants.  It  is  necessary  that 
the  provisions  of  section  54  of  the  city  charter 
(Comp.  St  1911,  c.  13,  art  3)  be  followed  and 
complied  with. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1895;  Dec.  Dig.  { 
907.*] 

2.  Municipal  Cobpobations  (t  907*)- Issu- 
ance OF  Bonds— Statutobt  Pbotisions. 

'The  provisions  of  that  section,  having  been 
enacted  and  re-enacted  subsequent  to  the  pas- 
sage of  sections  1  and  2,  art.  5,  c.  14a,  Comp. 
St.  1911,  supersede  the  latter  act  wberein  there 
is  a  conflict  in  their  provisions. 

[Ed.  Note. — For  other  cas^  see  Municipal 
Corporations,  (Tent  Dig.  f  1895;  Dec.  Dig.  | 
907.*] 

Appeal  from  District  Court,  Buffalo  Coun- 
ty;  Hostetler,  Judge. 
Action   by   Austin   M.   Brownfleld  against 
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the  Olty  of  Kearney  and  others.  Jadgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed and  remanded. 

Thos.  F.  Hamer,  of  Kearney,  for  ap- 
pellant N.  P.  McDonald  and  H.  M.  Sin- 
clair, both  of  Kearney,  for  appellees. 

REESE,  0.  J.  On  the  14th  day  of  Febm- 
ary,  1912,  the  mayor  and  council  of  the  city 
of  Kearney  submitted  to  the  electors  of  the 
city  a  proposition  to  issue  the  bonds  of  the 
dty  in  the  sum  of  $40,000  for  the  purpose 
of  raising  money  to  pay  for  the  construction 
of  a  municipal  lighting  plant  and  system  for 
the  use  of  the  dty  and  its  inhabitants. 
There  were  1,086  votes  dast  at  the  election, 
of  which  618  votes  were  cast  In  favor  of  the 
proposition  and  468  votes  against  It  The 
Ikroposltion  was  declared  carried,  the  bonds 
prepared,  submitted  to,  and  registered  by  the 
state  auditor  of  public  accounts  and  deliver- 
ed to  the  state  treasurer  on  an  executory 
contract  between  the  city  and  state  treasurer 
for  their  sale  to  the  school  funds  of  the 
state,  but  the  money  was  not  paid  for  them, 
they  remaining  In  the  possession  of  the  state 
treasurer,  when  a  temporary  injunction  was 
Issued,  the  whole  matter  stayed,  and  still 
rests  tn  statu  quo.  The  cause  was  tried  In 
the  district  court,  the  trial  resulting  in  a 
finding  in  favor  of  defendants,  the  tempora- 
ry injunction  dissolved,  and  the  plaintiff's 
petition  dismissed.    Plaintiff  appeals. 

The  petition  is  of  considerable  length  and 
attacks  the-  proceedings  in  the  matter  of  the 
Issuance  of  the  bonds  with  careful  particu- 
larity, beginning  with  the  alleged  want  of 
power  to  issue  bonds  for  bo  great  an  amount, 
the  alleged  irregularities  in  the  proceeding 
antedating  the  election;  the  lack  of  a  suffi- 
cient majority  of  votes  In  favor  of  the  issue 
resulting  In  the  defeat  of  the  proposition. 
The  answer  admits  the  averments  of  the 
petition  as  to  the  corporate  Character  of  the 
dty,  the  official  positions  of  the  defendants, 
mayor,  coundlmen,  etc.,  that  the  election 
was  held  and  the  number  of  votes  polled,  the 
number  of  votes  in  favor  and  the  number 
against  the  proposition,  and  the  making  and 
registration  of  the  bonds,  as  alleged.  All 
other  averments  of  the  petition  are  denied. 
In  view  of  the  contentions  of  the  parties  as 
to  the  ruling  question  presented,  it  is  not 
deemed  essential  that  the  pleadings  be  fur- 
ther noticed  In  detail.  Nor  do  we  deem  it 
necessary  to  dwell  upon  the  evidence  adduced 
upon  the  trlaL 

[1,2]  Practically  the  whole  contention  Is 
centered  upon  whether  the  provisions  of 
section  54,  art  8,  c.  18,  Comp.  St  1911  (em- 
bodied in  the  dty  charter),  or  whether  sec- 
tions 1  and  2,  art  6,  c  14a,  Comp.  St  1911, 


are  to  be  applied  and  held  to  be  tbe  law,  by 
which  the  dty  coundl  and  the  people  should 
have  been  governed.  It  is  insisted  by  plain- 
tiff (appellant)  that  the  provisions  of  sec- 
tion 64,  supra,  should  have  been  complied 
with  by  the  council,  and,  if  so,  the  bonds  are 
void.  This  section  requires  a  three-flfths 
majority  vote  in  order  to  authorize  the  issue 
of  bonds.  It  is  conceded  that  there  was  not 
that  majority  in  favor  of  the  proposition.  It 
is  contended  that  the  powers  of  the  dty 
council  did  not  depend  upon  that  section,  but 
that  their  action  was  taken  under  the  pro- 
visions of  sections  1  and  2,  art  6,  c.  14a, 
Comp.  St  1911,  and  that  upon  those  sections, 
and  those  alone,  do  defendants  rely  as  giving 
authority  for  the  action  taken  by  the  city 
council. 

An  examination  of  the  legislation  as  con- 
tained in  the  two  somewhat  antagonistic  pro- 
visions shows  that  section  S4,  art  3,  c.  13, 
Comp.  St  1911,  was  passed  in  1901,  and  has 
been  practically  continued,  but  with  later 
amendments,  until  1009,  when  It  was  re-en- 
acted, with  slight  modification,  by  House 
Roll  No.  129  (Laws  1909,  a  19),  as  it  ap- 
pears in  section  64,  art  3,  a  13,  Comp.  St. 
1911.  Sections  1  and  2,  art  6,  c.  14a,  Comp. 
St  1911,  appears  to  have  been  enacted  in 
1901  and  to  have  remained  as  then  passed 
until  1903,  when  chapter  25,  Laws  1903,  was 
passed,  dnce  which  time  no  change  or 
amendment  has  been  made,  and  it  now  stands 
as  sections  1  and  2,  art.  5,  c.  14a,  Comp.  St 
1911.  We  find  It  Impossible  to  hold  that  the 
later  enactments  of  section  64,  supra,  of  the 
dty  charter  must  not  govern  and  control  the 
powers  of  the  mayor  and  coundl  as  the  last 
expression  of  the  legislative  will,  and  that, 
wherdn  it  conflicts  with  the  section  relied 
on  by  the  dty,  the  latter  must  give  way.  We 
are  not  unmindful  of  our  dedsion  in  State 
v.  Searle,  76  Neb.  272,  107  N.  W.  588,  de- 
dded  In  1906,  where  a  quite  similar  ques- 
tion was  presented,  but  upon  the  earlier 
statutes.  The  later  enactments  of  the  Legis- 
lature seem  to  render  It  certain  that  the 
powers  of  the  dty  council  are  'to  be  limited 
thereby.  We  can  see  no  escape  from  this 
condusion,  and  that  the  amended  charter  as 
it  existed  at  the  time  of  the  submission  and 
election  must  govern  and  be  complied  with. 
This  not  having  been  done,  it  follows  that 
the  bonds  are  invalid. 

The  decree  of  the  district  court  Is  there- 
fore reversed,  and  the  cause  is  remanded, 
with  directions  to  that  court  to  reinstate 
the  cause  and  enter  a  decree  rendering  the 
Injunction   perpetual. 

Reversed  and  remanded. 

PAWCBTT  and  LBTTON,  JJ,  not  sitting. 
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ABMSTRONO  t.  BATB&     (No.  17,884.) 
(Supreme  Conrt  of  Nebraska.    Oct.  17,  19ia) 

(Byllaltu  bv  the  Court.) 

1.  Apfkai.  ahd  Ebbob  (i  757*)— BBnr-CoK- 

8TITUT10NAUTY  OF  STATUTE. 

An  attack  on  the  constitutionality  of  an 
act  of  the  Legislature  may  be  disregarded  on 
appeal,  where  the  particular  in  which  the  law- 
makers disregarded  the  Constitution  and  tbe 
section  violated  are  not  pointed  out  in  appel- 
lant's brief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Elrror,  Cent  Dig.  g  3092;   Dec.  Dig.  |  767.»] 

2.  Taxatiok  (I  708*)  —  Petition  to  Fobb- 
CLOBX  Tax  LiiEits— Sufficierot  of  Descbif- 

TION. 

In  a  petition  against  a  nonresident  defend- 
ant to  foreclose  tax  liens,  a  description  of  two 
40-acre  tracts  as  "NW  4  SE  4  and  SW  4  NE 
4"  held  sufficient  as  against  a  collateral  attack, 
-where  the  state,  range,  county,  township,  and 
section  were  definitely  stated. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §i  1291-1297,  1408, 1486-1642;  Deo. 
tMg.  i  708.*) 

3.  Pbocess  (S  96*)- Sebviot  bt  Pubuoatiok 
— PuBFOBE  OF  Affidavit. 

The  purpose  of  an  affidaTit  for  publication 
of  notice  to  a  nonresident  defendant  is  to  ena- 
ble the  conrt  to  determine  whether  the  action 
is  one  in  which  jurisdiction  may  be  acquired  by 
such  notice. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent  Dig   Si  108-120;   Dec  Dig.  {  96. •] 

4.  Pbocebs  (I  106*)— PuBUOATiON  Notice— 
Sufficienot. 

Notice  to  a  nonresident  defendant,  insert- 
ed in  a  weekly  newspaper  for  four  consecutive 
weeks,  beginning  February  8,  1900,  and  end- 
ing March  1,  1900,  is  a  sufficient  publication 
wubin  the  meaning  of  section  79  of  the  Code 
of  Civil  Procedure,  providing  that  "the  publica- 
tion must  be  made  four  consecutive  weeks  in 
some  newspaper." 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  i  133;   Dec.  Dig.  {  106.»] 

Appeal  from  District  Court,  Keya  Paba 
County;   Harrington,  Judge. 

Action  by  William  D.  Armstrong  against 
James  M.  Bates.  BYom  Judgment  for  de- 
fendant, plalntlfl  appeals.    Affirmed. 

Allen  a.  Flsber  and  William  P.  Rooney, 
botb  of  Clbadron,  and  A.  M.  Morrlssey,  of  Lin- 
coln, for  appellant  Lear  &  Liear,  of  Spring- 
view,  for  appellee; 

BOSE,  J.  Tbls  Is  a  suit  to  redeem  80  acres 
of  land  in  Eeya  Paba  coimty  from  a  tax 
foreclosure  sale  and  to  quiet  title  In  plain- 
tiff. Elizabeth  Van  Ingen  was  the  holder  of 
tbe  record  title  February  3,  1900,  and  for 
"one  dollar  and  other  valuable  considera- 
tions" deeded  the  land  on  June  2,  1908,  to 
CJbarles  P.  Bresee,  who  for  a  like  considera- 
tion made  a  similar  conveyance  to  plalntifT, 
January  15,  1909.  Since  September  21,  1900, 
defendant  has  been  In  possession  under  a 
sheriff's  deed  executed  in  the  tax  foreclosure 
case,  an  action  instituted  by  Eeya  Paba 
coimty  against  Elizabeth  Van  Ingen,  Febru- 
ary S,  1900.    Plaintiff  pleads  title  in  himself 


and  the  invalidity  of  tbe  foredosuie  under 
which  defmdant  bolds  possession.  From  a 
Judgment  denying  plalntlfl  relief  and  quiet- 
ing title  in  defendant,  plalntlfl  appeals. 

[1]  Plalntlfl  asserts  that  tbe  district  court 
was  without  Jurisdiction  to  entertain  tbe 
foreclosure  suit,  because  there  was  no  valid 
statute  authorizing  such  a  proceeding;  the 
act  under  which  Eeya  Paba  county  proceed- 
ed never  having  been  legally  enacted.  Comp. 
St  1901,  c  77,  art  4  (Laws  1881,  c.  75).  The 
particular  in  which  the  lawmakers  disregard- 
ed the  Constitution  and  the  section  violated 
are  not  pointed  out  In  appellant's  brief.  Tbe 
constitutional  question  may  therefore  be  dis- 
regarded. Boyes  V.  Summers,  46  Neb.  308, 
64  N.  W.  1066. 

[2]  Failure  to  describe  in  tbe  petition  for 
foreclosure  tbe  two  40-acre  tracts  In  contro- 
versy is  urged  as  a  ground  for  declaring  tbe 
tax  deed  void.  Following  the  name  of  tbe 
county  and  of  tbe  state,  the  description  is: 
"Tbe  NW  4  SB  4  and  SW  4  NE  4  of  sec- 
tion 1,  in  township  82  north  of  range  22 
west  of  tbe  sixth  principal  meridian."  The 
state,  range,  county,  township  and  section 
are  definitely  stated.  The  only  question  then 
is:  Are  the  two  particular  40-acre  tracts 
in  the  section  mentioned  sufficiently  describ- 
ed? Does  the  following  designation  meet 
tbe  requirements  of  the  law:  "NW  4  SB  4 
and  SW  4  NE  4"?  In  this  state  tbe  abbre- 
viation "4"  as  thus  used,  or  "%,"  Is  under- 
stood by  taxing  officers,  by  county  treasur- 
ers, and  by  tax  debtors  generally  to  mean 
"quarter."  Tbe  meaning  of  that  abbrevia- 
tion was  made  clear  in  tbe  published  notice 
in  which  tbe  land  was  described  as :  "North- 
west quarter  (nw  %)  of  tbe  southeast  quar- 
ter (se  %)  and  the  southwest  quarter  (sw 
\i)  of  tbe  northeast  quarter  (ne  %)."  The 
other  abbreviations  used  are  also  well  under- 
stood. In  a  collateral  attack  on  tbe  decree 
tbe  description  will  be  held  sufficient 

[8]  There  Is  also  an  attack  on  the  suffi- 
ciency of  the  affidavit  for  constructive  serv- 
ice In  tbe  foreclosure  suit  Tbere  appear 
to  be  two  propositions  under  this  bead :  Tbe 
nature  of  the  cause  of  action  was  not  stated 
and  it  was  not  shown  that  defendant  was 
absent  from  the  state.  Tbe  purpose  of  such 
an  affidavit  has  been  stated  as  follows :  "An 
affidavit  for  service  by  publication  is  not  for 
the  information  of  the  party  to  be  served, 
but  to  enable  tbe  court  to  determine  whether 
the  action  is  one  in  which  Jurisdiction  may 
be  acquired  by  such  service."  Leigh  v. 
Green,  62  Neb.  344,  86  N,  W.  1093,  89  Am. 
St  Rep.  751. 

[4]  The  affidavit  in  tbe  present  case  was 
made  by  tbe  county  attorney.  It  contains  the 
names  of  the  parties  to  the  suit  and  states 
that  a  petition  to  foreclose  tax  liens  against 
defendant  has  been  filed  in  tbe  district  court 
It  describes  the  land  on  which  the  taxes  are 
liens   and   states   the   amount   thereof.     It 
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states  that  the  petition  contains  a  prayer 
that  the  land  described  may  be  decreed  to  be 
sold  to  satisfy  such  liens.  It  also  contains 
the  following  statement:  "All  of  the  said 
defendants  are  nonresidents  of  the  state  of 
Nebraska,  and  service  of  summons  cannot 
be  made  within  the  state  of  Nebraska  upon 
either  or  any  of  said  defendants."  Both  at- 
tacks are  -onaTalllng,  when  the  contents  and 
purpose  of  the  affidavit  are  considered. 

Anoiher  assignment  of  error  Is  that  the 
notice  of  publication  was  Insufficient  to  com- 
ply with  section  79  of  the  Code,  which  pro- 
vides: "The  publication  must  be  made  four 
consecutive  weeks  In  some  newspaper."  The 
publisher  of  the  weekly  newspaper  in  wMch 
the  notice  was  inserted  made  affidavit  that 
it  was  published  "for  four  consecutive  pub- 
lications; the  first  publication  having  been 
made  on  the  8th  day  of  February,  1900,  and 
the  last  on  the  let  day  of  March,  1900." 
There  being  nothing  in  the  record  to  disprove 
this  statement,  the  publication  was  sufficient 
under  former  holdings.  Burr  v.  Finch,  91 
Neb.  417.  136  N.  W.  72. 

No  error  having  been  found,  the  Judgment 
is  affirmed. 

REESE,  C.  J.,  and  LETTON  and  FAW- 
CETT,  JJ.,  not  sitting. 


RANDALL  v.  McCLAIN  et  al.    (No.  17,174.) 
(Supreme  Court  of  Nebraska.     Oct.  17,  1913.) 

(Syllahut  by  the  Court.} 

Insubanck  (S§  55,  71*)— Mutual  Compawt— 
Action  bt  Receivbb  fob  Assebsubht— 
Venue. 

Record  examined,  and  held,  that  the  case 

at  bar  is  ruled  by  McCall  v.  Bowen,  91  Neb. 

241,  135  N.  W.  1014,  40  L.  R.  A.  (N.  S.)  781. 
[EM.   Note. — For  other   cases,   see   Insurance, 

Cent  Dig.  H  67-69,  94-97;  Dea  Dig.  Sf  55, 

71.*] 

Sedgwick,  J.,  dissenting. 

Appeal  from  District  Court,  Lancaster 
County;   Frost,  Judge. 

Action  by  John  A.  Randall,  receiver  of  the 
Nebraska  Mercantile  Mutual  Insurance  Com- 
pany, against  W.  H.  McClain  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peaL    Affirmed. 

Stewart,  Williams  &  Brown  and  Shepherd 
&  Ripley,  all  of  Lincoln,  Baldrige,  Debord 
&  Fradenburg,  of  Omaha,  J.  C.  Dort,  of  Paw- 
nee City,  A.  D.  McCandless,  of  Hemlngford, 
P.  W.  Scott,  of  Imperial,  L.  E.  Roach,  of 
North  Platte,  Brown  &  Venrlck,  of  Crete,  and 
B.  F.  Hastings,  of  Grant,  for  appellants. 
Burkett,  Wilson  &  Brown,  of  Lincoln,  for 
appellee. 

FAWCBTT,  J.  The  Nebraska  Mercantile 
Mutnal  Insurance  Company  was  organized 
under  the  laws  of  1897,  e.  45,  and  was  doing 
business,  at  the  time  of  its  insolvency,  under 


such  statute,  as  amended  by  chapter  48, 
Laws  1903.  In  January,  1908,  the  company- 
was  adjudged  Insolvent,  and  plaintiff  ap- 
pointed receiver.  October  27,  1909,  plaintUT, 
as  receiver,  by  direction  of  the  court,  ffied 
his  amended  petition  against  defendant  Uc- 
Claln  and  some  800  other  defendants,  resi- 
dents of  70  different  counties  of  the  state. 
The  action  is  based  upon  an  assessment  de- 
clared by  the  district  court  against  the  de- 
fendants upon  their  several  contracts  or  cer- 
tificates of  membership,  or  policies  as  they 
are  sometimes  called,  In  the  company.  The 
suit  is  a  suit  to  equity  brought  In  the  dis- 
trict court  for  Lancaster  county,  in  whldi 
county  some  of  the  defendants  resided. 
Service  was  had  upon  them,  and  a  summons 
issued  to  each  of  the  counties  In  the  state 
where  other  defendants  resided,  where  such 
defendants  were  duly  served  by  the  sheriffs 
of  their  respective  counties.  Some  of  the 
members  of  the  company  paid  their  assess- 
ments, and  are  not  included  in  the  suit  Some 
who  were  Included  made  default,  and  Judg- 
ments by  default  were  entered  against  them. 
The  appealing  defendants  appeared  specially, 
and  objected  to  the  Jurisdiction  of  the  court 
over  their  persons,  for  the  reason  that  they 
are  residents  of  counties  other  than  Lancas- 
ter, and  were  served  with  summons  in  the 
counties  of  their  respective  residences  by  the 
respective  sheriffs  thereof;  that  they  are  not 
Jointly  liable  with  any  defendant  of  Lancas- 
ter county  upon  the  causes  of  action  set  forth 
in  the  petition;  and  that  no  summons  had 
been  served  upon  them  as  required  by  law. 
Their  special  appearances  being  overruled, 
they  then  separately  demurred  upon  the 
grounds:  (1)  That  the  court  had  no  Juris- 
diction of  the  persons  of  defendants;  (2) 
defect  of  parties  defendant;  (3)  several 
causes  of  action  Improperly  joined;  and  (4) 
that  the  petition  does  not  state  a  cause  of 
action.  Their  demurrers  being  overruled, 
they  answered,  some  separately,  and  some 
joining  with  others  of  their  coun^.  In  their 
answers  they  preserve  the  objections  made 
in  their  special  appearances,  and  add  that 
the  action  was  one  for  the  recovery  of  money 
only,  and  the  summons  served  contained  no 
Indorsement  of  amount  for  which  Judgment 
would  be  taken  in  case  of  default;  that  the 
respective  claims  against  the  defendants 
were  several  and  not  Joint;  that  they  could 
not  be  brought  from  the  counties  of  their 
residences  Into  Lancaster  county  to  defend ; 
that  at  the  time  of  the  alleged  assessment 
there  was  nothing  due  from  the  defendants 
to  the  receiver;  that  no  proper  or  legal  as- 
sessment was  made;  that  the  contracts  of 
insurance  limited  the  liability  of  defendants 
to  the  amount  of  premium  stated  in  the  pol- 
icy ;  that  defendants  are  not  members  of  the 
Insurance  company  In  the  sense  that  they  can 
be  assessed  for  the  liabilities  of  the  company ; 
that  there  Is  no  multiplicity  of  sulti^;  and 
that  defendants  were  entitled  to  trial  in  the 
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counties  of  their  residences,  and  to  a  Jury. 
Tbe  reply  to  each  answer  was  a  general  de- 
nial. The  decree  was  In  favor  of  plaintiff 
upon  every  issne,  and  a  large  number  of  the 
defendants  have  appealed. 

We  deem  it  unnecessary  to  consider  the 
various  assignments  in  detail.  Counsel  for 
defendants  rely  largely  upon  Burke  v.  Scheer, 
89  Neb.  80,  130  N.  W.  962,  33  L.  R.  A.  (N.  8.) 
1057,  while  counsel  for  plaintiff  pin  their 
faith  to  McCaU  v.  Bowen,  91  Neb.  241,  135 
N.  W.  1014,  40  L.  R.  A.  (N.  S.)  781.  We  think 
this  case  la  ruled  by  McCall  v.  Bowen,  supra. 
In  Burke  v.  Scheer,  supra,  the  case  was  sub- 
mitted upon  a  general  demurrer  in  the  peti- 
tion. That  case  Involved  a  construction  of 
the  statute  relating  to  mutual  hail  insurance 
societies,  the  provisions  of  which  are  ma- 
terially different  from  the  provisions  of  the 
law  under  which  the  insurance  company  of 
which  plaintiff  is  receiver  was  organized.  In 
Burke  v.  Scheer  but  two  questions  were  In 
fact  determined,  viz.:  That  the  Legislature, 
by  the  act  governing  mutual  hail  insurance 
societies,  prescribed  both  the  maximum  of  a 
member's  liability  and  the  form  of  action  by 
which  payment  of  that  liability  could  be  en- 
forced. The  petition  In  that  case  did  not 
show  that  any  by-laws  had  ever  been  adopt- 
ed, and  it  was  argued  by  plaintiff  that,  because 
the  liability  of  the  members  had  not  been  lim- 
ited by  the  by-laws,  their  liability  was  unlim- 
ited, and  that  each  member  or  policy  holder 
was  personally  liable  for  all  of  the  debts  of 
the  company.  We  held,  and  quoted  the  stat- 
ute to  show,  that  no  member  could  be  re- 
quired to  pay  more  than  the  amount  of  his 
obligation.  We  also  held  that  under  section 
124  (Comp.  St  1909,  c.  43)  of  the  act  under 
whi<di  the  society  was  operating,  which  pro- 
vided that  "suits  at  law  may  be  brought 
against  any  member  of  such  company,"  etc., 
there  was  no  authority  for  the  receiver  to 
proceed  in  equity;  that,  the  Legislature  hav- 
ing prescribed  both  tbe  maximum  of  a  mem- 
ber's liability  and  the  form  of  action  by 
which  the  payment  of  that  liability  may  be 
enforced,  "we  do  not  think  the  fact  that  the 
company  has  become  insolvent  can  In  any 
manner  enlarge  such  liability  or  change  the 
form  of  action  which  may  be  resorted  to  for 
its  enforcement"  That  was  all  we  decided 
or  intended  to  decide  In  that  case.  The  dis- 
cussion in  the  opinion  Is  predicated  upon  the 
statute  we  were  then  considering,  which,  as 
we  will  show,  is  quite  different  from  the  stat- 
ute governing  mercantile  Insurance  compan- 
ies. Tbe  statute  under  consideration  here 
(Laws  1887,  c.  45)  provides:  "Sec.  3.  All 
persons  who  effect  insurance  In  any  company 
organized  under  the  provisions  of  this  act 
shall  thereby  become  members  of  such  con- 
pany  and  continue  to  be  during  the  period 
their  Insurance  is  In  force,  and  no  longer." 
Section  9  provides:  "If  any  member  of  such 
company  for  the  space  of  thirty  days  after 
written  or  printed  notice  of  assessment  has 
been  mailed  to  him  or  her,  postpaid  and  di- 


rected to  tbe  post  office  as  stated  in  the  ap- 
plication for  Insurance,  shall  neglect  or  re- 
fuse to  pay  the  sum  assessed,  such  company 
may  sue  for  and  recover  such  amount  and 
cost"  There  Is  no  such  provision  as  section 
3  In  the  law  under  consideration  In  Burke  v. 
Scheer,  and  the  section  as  to  the  bringing  of 
suit  expressly  provides:  "Suits  at  law  may 
be  brought,"  etc.  In  McGall  v.  Bowen,  supra, 
the  company  was  organized  under  the  statute 
authorizing  the  organization  of  hog  raisers' 
mutual  insurance  companies.  The  provisions 
of  that  act  are  set  out  by  Mr.  Justice  Letton 
on  page  245  of  91  Neb.,  on  page  1016  of  135 
N.  W.  (40  L.  R.  A.  [N.  S.)  781),  of  the  opin- 
ion, and  we  held  that:  "The  liabilities  of  a 
member  of  a  company  organized  under  this 
act  are  fully  as  great  as  those  of  a  stock- 
holder in  an  ordinary  stock  corporation.  It 
is  immaterial  whether  the  members  of  this 
body  corporate  be  designated  as  members 
or  stockholders,  because  during  the  term  that 
their  policy  of  insurance  covers  they  are  as 
essentially  members  of  the  corporate  body 
as  owners  of  stock  in  a  stock  corporation  are 
of  sucb  a  corporation."  We  reaffirm  what  is 
there  said.  The  statute  under  consideration 
here  being  practically  identical  with  the  one 
under  consideration  in  McCall  v.  Bowen,  this 
case  must  be  ruled  by  that  Having  reached 
this  conclusion,  defoidants'  assignments  of 
error  must  all  falL 
Affirmed. 

SEDGWICK,  J.  (dissenting).  .  I  am  not 
satisfied  with  the  opinion  in  this  case,  be- 
cause It  seems  to  me  that  the  three  decisions, 
Burke  V.  Scheer,  89  Neb.  80,  130  N.  W.  962, 
33  L.  R.  A.  (N.  S.)  1057;  McCall  v.  Bowen, 
91  Neb.  241,  136  N.  W.  1014,  40  L.  R.  A.  (N. 
S.)  781,  and  the  opinion  herein  are  inconsist- 
ent with  each  other,  and  leave  the  law  very 
much  in  doubt 

1.  It  is  said  in  the  majority  opinion  that 
this  case  is  ruled  by  McCall  v.  Bowen,  and 
this  is  stated  In  the  syllabus  as  the  point  of 
law  decided.  One  reason  is  stated  as  deter- 
mining that  this  case  involves  the  same  ques- 
tion as  that  decided  in  McCall  v.  Bowen,  and 
two  are  stated  as  determining  that  it  does 
not  Involve  the  question  upon  which  Burke 
v.  Scheer  depends.  None  of  these  reasons, 
as  it  seems  to  me,  can  be  applied  at  all.  The 
first  is  that  the  statute  governing  this  case 
provides:  "All  persons  who  effect  Insurance 
in  any  company  organized  under  the  provi- 
sions of  this  act  shall  thereby  become  mem- 
bers of  such  company  and  continue  to  be 
during  the  period  their  insurance  is  in  force, 
and  no  longer."  Laws  1897,  c.  45,  i  &  A 
similar  provision  was  held  in  McCall  v.  Bow- 
en to  constitute  the  policy  holders,  as  "mem- 
bers" of  the  company,  liable  Jointly  and 
severally  for  aU  of  the  liabilities  of  the  com- 
pany. This  was  in  McCall  v.  Bowen  made 
the  test  by  which  to  distinguish  that  case 
from  Burke  v.  Scheer.  If  a  member  must  con- 
tribute an  iodeflnite  amoimt,  Us^nrosprtl^- 
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ate  share  of  all  the  IlabiUties  of  the  com- 
pany, a  court  of  equity  alone  can,  upon  an 
examination  of  the  whole  cas^,  ascertain  the 
amount  of  liabilities  of  the  company,  and  fix 
the  proportionate  share  of  each  member.  In 
such  case  there  Is  a  joint  UablUty,  and  the 
action  may  be  In  equity,  making  all  members 
of  the  company  parties,  and  adjusting  the 
equities  between  them.  This  is  the  point 
decided  in  McCall  f.  Bowen.  When  the  lia- 
bility of  the  policy  holder  is  limited  and  fix- 
ed by  the  law  or  the  contract,  It  is  held,  In 
Burke  T.  Scheer,  the  amount  of  the  liabilities 
of  the  company  and  the  llaljllities  of  the 
policy  holders  are  alike  Immaterial  to  him. 
He  has  a  fixed  amount  to  pay,  and  no  more 
under  any  conditions  of  the  business.  There 
are  therefore,  it  is  there  held,  no  equities 
between  policy  holders,  and  no  joint  liability 
or  interest. 

Section  3  of  the  act  above  quoted  might 
by  itself  be  considered  to  make  i>ollcy  hold- 
ers Jointly  liable  for  all  debts  of  the  company, 
as  the  similar  provision  was  considered  in 
McCall  T.  Bowen,  if  it  were  not  otherwise 
especially  provided  In  the  act  we  are  now 
construing.  The  amendment  of  the  act  In 
1903  was  for  two  purposes.  It  amends  two 
sections.  By  section  69k,  a  43,  C!omp.  St 
1901,  which  was  the  tenth  section  of  the 
original  act,  the  company  was  not  allowed 
to  do  business  outside  of  tiie  state,  and  could 
not  do  business  in  both  cities  and  villages. 
That  section  was  amended  so  as  to  allow  the 
company  to  do  business  in  both  cities  and 
villages  In  the  United  States.  Section  69q, 
c.  43,  Comp.  SL  1901,  which  was  section  16 
of  the  original  act,  provided:  "No  member, 
his  or  her  heirs,  executors,  administrators, 
or  assigns  can  avoid  llabUity-  to  such  com- 
pany for  unpaid  claims  of  the  company  accru- 
ing while  a  member."  By  the  amendment  of 
this  section  in  1903  (Laws  1903,  c.  48),  It  was 
provided  that  the  company  may  in  Its  by- 
laws limit  the  liability  of  Its  policy  holders 
for  premiums  or  assessments  to  such  sums 


as  may  be  agreed  upon,-  and  that  it  must 
make  such  limit  of  liability  on  all  its  policy 
holders  before  going  out  of  the  state  to  do 
business.  Pursuant  to  that  requirement  the 
company  did  make  a  by-law  limiting  the  lia- 
bility of  its  policy  holders  to  a  specific  sum, 
and  the  policy  Issued  to  the  defendants  spe- 
dflcally  limited  the  liability  of  each  defend- 
ant to  a  specified  amount.  This  appears  to 
bring  the  case  at  bar  entirely  within  the  de- 
cision in  Burke  v.  Scheer,  and  this  case  can- 
not be  decided  as  in  the  majorit?  opinion 
without  overruling  that  case.  The  reasons 
stated  in  the  majority  opinion  for  holding 
that  Burke  v.  Scheer  does  not  control  in  this 
case  are  that  the  tiegialatnre  prescribed  "the 
maximum  of  a  member's  liability  and  the 
form  of  action  by  which  payment  of  that 
liability  could  be  enforced."  The  statute 
plainly  does  both  of  these  things  in  the  case 
at  bar.  I  have  quoted  above  the  statute  in 
this  case  prescribing  "the  maximum  of  a  mem- 
ber's liability,"  and  the  statute  also  provides 
that,  if  any  member  shall  fail  to  pay  the 
assessment  "as  stated  in  the  application  for 
Insurance,"  such  company  may  sue  for  and 
recover  such  amount  and  costs.  Comp.  St 
1901,  c.  48, 1  69J.  If,  therefore,  the  fact  that 
a  policy  holder  may  be  sued  for  the  amount 
specified  In  bis  application  and  policy  adds 
any  reason  for  holding  that  there  is  no  Joint 
liability,  and  so  ground  for  equitable  Juris- 
diction, we  have  it  in  this  statute  as  well  as 
in  that  construed  In  Burke  v.  Scheer.  For 
my  part  I  do  not  see  how  this  fact  adds  any- 
thing, or,  if  Burke  v.  Scheer  is  right  that 
anything  needs  to  be  added  to  the  fact  that 
the  statute  we  are  construing  authorizes  and 
requires  that  the  policy  holder's  UablUty 
shall  be  limited  and  definitely  fixed  by  the 
by-laws  and  policy,  and  that  this  was  done 
in  this  case.  This  case,  then,  Is  not  "ruled 
by  McCall  v.  Bowen";  but  the  decision  is 
plainly  inconsistent  with  Burke  t.  Scheer. 
This  decision  appears  to  me  to  leave  the  law 
still  more  In  doubt  than  it  was  before. 
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FARMERS'  NAT.  BANK  OF  OSKALOOSA 

V.  UPDEGRAF  et  al. 

(Supreme  Court  of  Iowa.    Oct  25,  1913.) 

1.  GtJABANTT  (§  91»)— Actions  ON  Contracts 
—  Sufficiency  o»  Bvidbncb  —  Tebms  of 
Contract 

Evidencie,  in  an  action  on  a  contract  guar- 
anteeing the  payment  of  the  obligations  of  a 
corporation,  held  to  show  that  the  contract  only 
gnaranteed  the  payment  of  the  $6,000  which  the 
corporation  contemplated  borrowing  at  the  time 
the  guaranty  contract  was  delivered. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  S  104 ;   Dec.  Dig.  §  ftl.»] 

2.  GtJAEANTT  (i  87*)  — Actions  — PLRADiNa 
and  PBqoF. 

Where  the  action  was  brought  on  a  guar- 
anty contract  signed  by  four  defendants,  re- 
covery could  not  be  had  on  another  distinct 
guaranty  contract,  differing  somewhat  in  its 
terms,  signed  by  only  three  of  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  {  101 ;   Dec.  Dig.  i  87.»] 

Appeal  from  District  Court,  Mahaska  Coun- 
ty;   Byron  W.  Preston,  Judge. 

This  is  an  action  at  law  against  four  de- 
fendants for  an  alleged  balance  due  under 
a  written  contract  of  guaranty.  There  was 
a  trial  to  the  court  without  a  Jury,  and  a 
judgment  for  the  defendants.  The  plalntUT 
appeals.    AflBrmed. 

John  F.  &  W.  R.  Lacey,  of  Oskaloosa,  for 
appellant  J.  O.  Malcolm,  Burrell  &  Devltt, 
and  F.  D.  Reid,  all  of  Oskaloosa,  for  appel- 
lees. 

EVANS,  J.  The  following  Is  a  copy  of  the 
written  contract  sued  on:  "Oskaloosa,  Iowa, 
March  27,  1907.  Farmers'  National  Bank, 
City — Gentlemen:  We,  the  undersigned,  di- 
rectors of  the  Iowa  Mfg.  Co.,  indorse  the 
credit  or  obligations  of  the  Iowa  Mfg.  Co., 
to  the  extent  of  six  thousand  ($6,000)  dol- 
lars. [Signed]  A.  Updegraf.  F.  J.  Page.  B. 
B.  Hatcher.    Frank  B.  Baker." 

This  written  guaranty  was  delivered  to  the 
plaintiff  on  March  30,  1907.  Evidence  of 
the  circumstances  under  which  the  guaranty 
was  executed  and  delivered  was  introduced 
by  both  sides.  The  trial  tourt  was  Justified 
In  finding  under  the  evidence  that  the  Iowa 
Manfacturlng  Company,  a  corporation,  by  its 
manager,  Frank  E.  Baker,  had  solicited  a 
loan  from  the  plaintiff  bank  for  a  sum  of 
$6,000.  There  was  some  uncertainty  at  the 
time  as  to  whether  so  great  a  sum  would  be 
needed.  At  the  time  of  the  delivery  of  the 
guaranty  In  question,  the  plaintiff  bank  had 
agreed  to  loan  such  amount  At  the  time 
of  the  delivery,  $4,000  was  loaned  and  the 
note  of  the  corporation  taken  therefor.  On 
April  12tb  following,  the  further  sum  of 
$1,000  was  loaned,  and  on  April  20th  the  re- 
maining $1,000  was  loaned  and  the  note  of 
the  corporation  taken  for  such  amounts.  No 
farther  sums  were  ever  loaned  by  the  plain- 
tiff bank  to  the  corporation.  In  November, 
1909,  one  of  the  $1,000  notes  was  fully  paid 


I  by  the  corporation,  leaving  a  balance  of  $5,- 
000  of  the  principal  indebtedness  due.  In 
May,  1911,  the  defendants  herein  paid,  in 
pursuance  of  their  guaranty,  the  remainder 
of  the  principal,  debt  of  $5,000,  with  $416.65 
interest  thereon,  making  a  sum  total  of  $5,- 
416.65.  'They  claim  that  such  payment  dis- 
charged their  full  obligation  under  the  guar- 
anty. It  is  further  made  to  appear  on  be- 
half of  the  plaintiff  that  on  September  30, 
1908,  it  purchased  from  the  Iowa  Manufac- 
turing Company  a  certain  note  for  $3,500, 
which  is  known  in  this  record  as  the  Billings 
Company  note.  The  Iowa  Manufacturing 
Company  guaranteed  the  payment  of  sudi 
note.  Two  thousand  dollars  of  such  note  re- 
mains unpaid,  and  the  Billings  Company  Is 
now  Insolvent  The  Iowa  Manufacturing 
Company  is  also  Insolvent  The  contention 
of  the  plaintiff  is  that  the  defendants  are 
liable  on  the  written  guaranty  herein  set 
forth  for  such  liability  of  the  Iowa  Manufac-  - 
turlng  Company  under  its  guaranty  of  pay- 
ment, and  it  claims  of  the  defendants  the 
sum  of  $583.35  as  the  amount  due;  such 
amount  being  the  difference  between  $6,000, 
the  amount  guaranteed,  and  $5,416.65,  the 
amount  previously  paid  thereunder. 

The  argument  of  the  plaintiff  is  that  the 
written  guaranty  sued  on  was  a  general  and 
continuing  guaranty  of  any  balance  which 
might  become  due  the  plaintiff  from  the  Iowa 
Manufacturing  Company  at  any  subsequent 
time  and  out  of  any  subsequent  transaction, 
to  the  full  extent  of  $6,000. 

[1]  The  contention  of  the  defendants  Is 
that  the  contract  of  guaranty  had  reference 
to  the  particular  $6,000  stipulated  for  at 
the  time  of  its  delivery.  The  trial  court  con- 
strued the  guaranty  as  contended  for  by  the 
defendants.  There  is  nothing  in  the  language 
of  the  written  guaranty  which  purports  to  be 
a  continuing  guaranty  for  any  balance  of  in- 
debtedness to  be  incurred  in  the  future. 
Construing  the  writing  in  the  light  of  the 
drcumstauces  as  the  trial  court  could  have 
found  them  under  the  evidence,  we  think  it 
should  be  deemed  as  a  guaranty  of  the  par- 
ticular $6,000  or  less  which  was  stipulated 
for  and  in  contemplation  at  the  time  of  its 
delivery.  There  is  nothing  in  the  language 
of  the  writing  which  would  require  its  ap- 
plication to  the  later  transaction  of  the  pur- 
chase of  the  $3,500  note  with  the  guaranty 
of  the  corporation.  Nor  is  there  anything  in 
the  circumstances  which  are  shown  in  evi- 
dence to  Indicate  that  a  transaction  of  such 
nature  was  wltliin  the  contemplation  of  the 
parties  at  the  time  of  its  delivery. 

It  is  made  to  appear  also  from  the  record 
that  the  construction  adopted  by  the  trial 
court  was  the  construction  which  the  plain- 
iff  bank  itself  put  upon  this  writing  both  at 
the  time  of  its  delivery  and  subsequently. 
When  such  guaranty  was  first  tendered  to 
the  plaintiff,  it  refused  to  accept  the  same 
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because  It  was  not  In  the  form  whlcb  it  de- 
sired and  because  it  did  not  purport  to  be  a 
eontlnuing  guaranty  for  future  loans.  It 
caused  another  guaranty  contract  to  be  t>re- 
pared  by  its  attorney  tor  the  signature  of 
the  defendants.  The  second  guaranty  con- 
tract was  signed  by  some  of  the  defendants. 
The  defendant  Page  refused  to  sign  the  same. 
A  copy  of  such  written  guaranty  will  be  set 
forth  In  the  second  division  of  this  opinion. 
Both  guaranties  were  delivered  to  the  plaln- 
tifC  on  March  30th. 

It  further  appears  that  the  defendant  Page 
became  a  resident  of  Colorado.  On  Decem- 
ber 13,  1909,  he  wrote  to  the  plaintiff  bank 
asking  for  a  statement  of  the  "amount  boi^ 
rowed  and  the  amount  paid."  The  plaintiff 
wrote  in  reply  as  follows:  "In  reply  to 
your  letter  of  recent  date  will  say  that  the 
amount  borrowed  by  the  Iowa  Mfg.  Co.  was 
16,000,  of  which  $1,000  has  been  paid."  The 
•plaintiff  bank  was  at  the  time  of  this  cor- 
respondence the  holder  of  the  Billings  Com- 
pany note.  It  made  no  reference  thereto  In 
its  correspondence.  It  Is  true,  as  contended 
by  the  appellant,  that  the  reply  of  the  bank 
to  the  letter  of  Page  was  strictly  responsive. 
The  manifest  purpose  of  Page's  letter  of  in- 
quiry was  to  ascertain  the  amount  of  his  re- 
maining liability.  And  we  think  the  reply 
of  the  plaintiff  fairly  Indicated  its  view  that 
the  Uabllity  of  Page  was  $6,000,  less  $1,000 
paid.  The  reply  letter  makes  no  claim  to 
any  other  liability. 

2.  We  have  already  referred  to  another 
guaranty  contract  which  was  delivered  to  the 
bank  at  tl)e  same  time  as  the  guaranty  con- 
tract in  suit  and  which  is  known  in  this  rec- 
ord as  Exhibit  1.  Such  contract  was  as  fol- 
lows: "Oskaloosa,  Iowa,  3—30 — 07.  Farm- 
ers' Nat'l  Bank,  Oskaloosa,  Iowa — Gentle- 
men :  We,  the  undersigned,  being  stockhold- 
ers and  directors  of  the  Iowa  Mfg.  Co.,  a 
corporation,  do  hereby  Jointly  and  severally 
as  Individuals  guarantee  the  payment  of  any 
and  all  future  obligations  of  said  Iowa  Mfg. 
Co.  which  may  be  contracted  or  owing  to  the 
Farmers'  National  Bank  of  Oskaloosa,  Iowa, 
to  the  extent  of  six  thousand  ($6,000)  dollars. 
Frank  E.  Baker.  A.  Updegraf.  E.  B.  Hatch- 
er." 

The  plaintiff  introduced  this  contract  in 
evidence  upon  the  trial.  It  will  be  noted  that 
the  plaintiff  did  not  sue  upon  this  contract 
It  made  no  reference  thereto  in  its  petition. 
It  will  be  noted  also  that  Page  did  not  sign 
such  contract.  The  contention  of  the  plain- 
tiff now  is  that  such  contract  should  be 
deemed  as  expressing  the  true  construction 
which  the  parties  Intended  to  put  upon  the 
first  contract  The  contention  cannot  be  sus- 
tained. Exhibit  1  does  not  purport  to  con- 
strue the  other  contract  It  purports  only 
to  be  an  independent  undertaking  on  the  part 
of  the  signers  thereto.  If  it  was  not  binding 
on  Page  as  an  Independent  contract   how 


could  it  be  binding  upon  him  aa  a  construc- 
tion of  the  first  contract?  If  Page  escaped 
liability  thereunder  by  refusing  to  sign  it, 
how  could  a  liability  be  created  by  reading 
the  same  contract  into  the  previous  contract 
which  Page  did  sign?  We  have  no  occasion 
herein  to  put  a  construction  upon  the  second 
contract  nor  to  determine  the  liability  of  the 
signers  thereunder. 

[2]  It  is  urged  by  the  appellant  that  Judg- 
ment ought  to  have  been  entered  In  any  event 
against  the  three  defendants  *who  were  sign- 
ers of  the  second  contract  It  Is  sufficient 
to  say  that  no  Judgment  was  asked  against 
them  as  signers  of  such  contract  The  four 
defendants  were  sued  Jointly  upon  the  first 
contract  alone.  The  nature  and  extent  of 
the  liability  of  each  under  such  contract  was 
precisely  the  same.  Under  the  pleadings  and 
the  evidence,  all  were  liable  under  the  first 
contract  or  none.  We  think  the  trial  court 
properly  construed  such  contract,  and  such 
construction  was  conclusive  of  the  case. 

The  Judgment  below  must  therefore  be  af- 
firmed. 


WBAVEB,   0.  J., 
NOB,  JJ.,  concur. 


and  LADD  and  OAT- 


BOGGS  V.  DUNCAN-SCHBLL  FUBNITUBE 

CO.  et  al. 

(Supreme  Court  of  Iowa.     Oct  23,  1913.) 

L  Action  (|  2*)— Causb  of  Action— Lawful 

Acts— IKPBOPEB  Motivk. 

Id  xeneral,  if  one  does  that  only  which  he 
bag  a  rleht  to  do  under  the  law,  and  does  it 
in  a  legal  way,  he  cannot  be  called  to  account 
for  his  conduct,  no  matter  what  his  motive 
may  be,  under  the  rule  that  a  lawful  act  cannot 
be  actionable  because  it  is  done  with  an  evil 
motive. 

[Ed.    Note.— For   other    cases,    see    Action, 
Cent  Dig.  U  10-16;   Dec.  Dig.  {  2.*] 

2.  tobts  (&  10*)  —  injubt  to   another's 
Business. 

While  a  person  is  entitled  to  pursue  bit 
business  for  bis  own  pleasure  and  profit,  he 
has  no  right  to  maliciously  injure  another  in 
his  lawful  business,  and  may  not  engage  in 
mere  simulated  competition,  not  for  profit,  but 
with  the  sole  purpose  of  maliciously  Injuring 
others  engaged  in  the  same  business. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  i  10;   Dec.  Dig.  i  10.»] 

3.  ToBTS  (§  10*)— Injdkt  TO  Another's  Busi- 
ness—Actionable   LIABILITY. 

Defendant's  agency  for  the  sale  of  a  partic- 
ular sewing  machine  having  been  terminated, 
and  plaintiff  having  been  appointed  as  its  snc- 
ceesor,  defendant's  president  told  plaintiff  that 
be  could  not  conduct  the  agency  for  lack  of 
funds,  and  tbat  defendant  would  run  plaintiff 
out  of  business  with  the  same  machine.  Short- 
ly thereafter,  in  a  conversation  with  plaintiff, 
he  asked  him  if  defendant  had  not  "starved' 
plaintiff  out  yet,  and  stated  that  if  he  was  not 
at  that  time,  he  would  be  soon.  The  selling 
price  of  the  new  machines  charged  by  plaintiff 
was  $45;  but  defendant  company  procured 
some  old  machines  made  by  the  same  company, 
and  proceeded  to  advertise  them  for  sale  at 
$24.75,  as  "just  received,"  and  of  the  latest 
pattern,  and  equipped  with  the  latest  attach- 
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ments.  After  these  advertigements  had  ap- 
peared, the  manufacturer's  state  agent  went  to 
defendant  to  purchase  the  machines;  but  de- 
fendant refused  to  seU  them,  stating  that  he 
wanted  to  keep  Uiem  as  souTenirs,  and,  when 
informed  that  the  advertisements  were  harting 
plaintiff,  replied  that  he  did  not  care  for  that, 
bnt  advertued  as  be  pleased.  Beld,  that  de- 
fendant's competition  was  mere  simulation,  and 
carried  out  with  malice  to  injure  plaintiff  in 
his  business,  and  was  therefore  actionable. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  I  10;    Dec.  Dig.  S  lO.*] 

Appeal  from  District  Court,  Lee  County, 
at  Keokuk ;  H.  Bank,  Jr.,  Judge. 

Action  to  recover  damages  for  injury 
claimed  to  business.  It  appears  that  plain- 
tiff was  a  sewing  machine  agent  and  defend- 
ant a  retail  merchant  in  the  same  city,  and 
defendant,  for  the  purpose  of  injuring  plain- 
tiff in  bis  business,  wrongfully  and  mali- 
clonsly  advertised  to  the  public  it  would  sell 
tbe  same  machine  handled  by  tbe  plaintiff 
at  balf  the  price  for  which  tbe  plaintiff  was 
offering  them  for  sale;  that  tbe  sole  pur- 
pose of  the  defendant  in  so  doing  was  to 
ruin  plaintiff  in  bis  business.  Cause  tried  to 
a  Jury.  Verdict  and  Judgment  for  tbe  plaiu- 
tlfl.    Defendants,  appeal.    Affirmed. 

W.  J.  Roborts  and  D.  F.  Miller,  both  of  Ke- 
okuk, for  appellants.  Hughes  &  McCoid,  of 
Keokuk,  for  appellee. 

OATMOR,  J.  Plaintiff  claims  that  on  the 
1st  day  of  February,  1910,  he  was  tbe  ex- 
clusive agent  for  tbe  sale  of  tbe  New  Im- 
proved White  sewing  machine  in  Lee  county 
and  adjoining  counties;  that  tbe  defendant 
Duncan-Scbell  Furniture  Company,  prior  to 
that  time,  had  been  selling  the  same  machines 
for  profit^  or  as  agents  for  tbe  said  sewing 
machine  company;  that,  after  plaintiff  had 
secured  the  sole  and  exclusive  agency  for 
said  macblne,  and  while  he  was  selling  tbe 
same  as  agent,  tbe  defendants,  for  the  pur- 
pose of  destroying  plaintiff's  business,  and 
breaking  him  up  financially,  and  putting  him 
out  of  business,  maliciously  and  willfully 
procured  various  old  styles  of  said  White 
sewing  machine,  and  advertised  the  same  at 
a  price  of  |24.75,  and  published  that  they 
were  selling  the  latest  improved  drop  head 
White  sewing  machine  for  that  price,  the 
same  kind  of  machine  which  the  plaintiff 
was  handling,  and  was  selling  for  $45 ;  that 
the  selling  price  of  tbe  sewing  machines,  and 
the  price  at  which  the  defendants  sold  the 
machine  during  tbe  time  the  defendant  com- 
pany was  the  agent,  was  $46;  that  defend- 
ants further  advertised  and  published  that 
they  bad  Just  received  new  White  sewing 
machines,  both  rotary  and  vibrator,  which 
they  would  sell  at  $24.75;  that  they  did  not 
have  any  such  machines,  and  the  statement 
that  they  had  Just  received  them  was  un- 
true; that  the  defendants  bad  not  received, 
at  any  time,  any  new  White  sewing  machines 
of  the  rotary  type ;  that  they  further  false- 
ly said  that  the  machines  Just  received  by 


them  were  of  the  latest  pattern  of  said  ma- 
chine. The  usual  market  price  of  the  latest 
improved  White  sewing  machine  was  $45, 
and  the  defendants  knew  this  at  the  time. 
Plaintiff  says  all  tbe  foregoing  acts  were 
committed  by  the  defendants  willfully  and 
malldonsly,  and  for  the  sole  purpose  of 
driving  the  plaintiff  out  of  business  in  the 
sale  of  bis  machines,  and  for  the  purpose  of 
falsely  putting  the  plaintiff  in  the  light  of  a 
dishonest  dealer,  and  unworthy  of  patronage, 
in  that  be  was  attempting  to  sell  a  $25  ma- 
chine for  $46.  Defendants'  answer  to  plain- 
tifTs  claim  is  a  general  denial.  Upon  the 
issues  thus  tendered,  the  cause-  was  tried 
to  a  Jury,  and  verdict  and  Judgment  for  the 
plaintiff. 

It  appears  from  the  evidence  that  the  de- 
fendant Duncan  inserted  in  one  of  the  daily 
papers  issued  in  Keokuk  on  or  about  Marcb 
2d  the  following: 

Duncan-Schell  Furniture  Co.  March  Sale 
Special. 

[Followed  by  a  cut  of  a  White  Sewing 
Machine.] 
Automatic    Drop    Lift   White    Sewing 
Machine,    both    Vibratory    and    Rotary, 
Latest   Pattern $24.75 

And  again: 
March  Sale  Prices  on  Sewing  Machines. 

More  White  Machines  just  received. 
March  Sale  price  on  White  Sewing  Ma- 
chines, the  latest  patterns,  both  Vibra- 
tory and  Rotary $24.75 

Again: 

March  Sale  on  Special  Sewing  Machines. 
[With  cut  of  White  Machine  in  advertisement.] 

More  White  Sewing  Machines  just  received. 

March  Sale  Special. 

White  Sewing  Machines  in  latest  pat- 
terns, both  vibratory  and  rotary $24.75 

Again,  with  the  same  heading: 

The  March  Sale  of  Drop  Head  White 
Sewing  Machines  of  the  latest  pattern.  ..$25.00 

Again,  with  tbe  same  caption: 

$25.00  buys  the  latest  improved  6  Drawer  Drop 
Head  White  Sewing  Machine,  with  Automatic 
Lift  and  best  set  or  attachments. 

Again,  the  same  caption,  with  cut  of  White 
Sewing  Machine: 

The  best  machine  at  any  price .$25.00 

Your  money  back  in  365  days  if  you 
are  not  convinced  you  have  the  best  on 
earth.  White  Sewing  Machine  with 
White  Sewing  Machine  Co.'s  guarantee .  .$25.00 

Then  In  September  appeared  the  following 
advertisement: 

Duucan-Schell  Furniture  Ca's  Annual  Septem- 
ber Sale. 

$25.00  buys  the  latest  improved  6  Drawer, 
Drop  Head  White  Sewing  Machine,  with  Au- 
tomatic Lift  and  best  set  of  attachments. 

Then  follows  practically  the  same  adver- 
tisement that  appeared  In  March. 

It  appears  that,  at  the  time  these  adver- 
tisements were  made,  the  plaintiff  was  the 
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sole  and  exclnslTe  agent  for  the  sale  of  the 
inacblnes  so  advertised  by  tbe  defendants. 
The  plaintiff  testifies  that  on  or  about  the  1st 
of  February  the  defendant  Duncan  called 
him  Into  his  store,  and  said;  "Boggs,  I  un- 
derstand that  you  are  going  to  take  the 
agency  for  the  White  sewing  machine.  You 
know  you  have  no  money,  and  you  cannot 
get  tbe  machines,  and,  If  you  do  get  them,  I 
will  run  you  out  of  business  with  the  same 
machine."  One  Leach,  who  was  tbe  state 
agent  In  Iowa  for  the  White  sewing  ma- 
chines, testified:  "At  the  time  I  talked  with 
Duncan,  before  we  changed  agents,  he  talked 
considerably  about  Boggs.  He  told  me  that, 
if  we  gave  the  agency  to  Boggs,  he  could  not 
run,  because  he  had  no  money,  and  they 
would  run  him  out  of  business  in  less  than 
six  months.  This  conversation  was  about 
the  Ist  of  February." 

The  plaintiff  further  testified  that,  after 
these  advertisements  came  out  in  March,  stat- 
ing that  the  defendants  had  received  another 
shipment  of  machines  to  be  sold  at  $24.75, 
be  went  to  Mr.  Duncan,  and  asked  him  if  he 
bad  any  new  machines,  and  he  said  he  bad 
secondhand  ones.  "Then,  turning  to  me,  he 
said:  'Boggs,  have  we  starved  you  out  yet? 
If  you  are  not  starved  out  yet,  we  will  soon 
see  that  you  are  starved  out.'  He  said  be 
had  a  right  to  put  In  tbe  advertisements  In 
tbe  paper,  because  he  had  old  machines  that 
he  wanted  to  sell."  Leach  further  testified 
that  Duncan  and  the  Duncan-Scbell  Furniture 
Company  did  not  buy  any  White  sewing  ma- 
chines of  the  White  Sewing  Machine  Com- 
pany during  1910,  or  any  time  dnce  that; 
that  in  September  or  October,  after  these  ad- 
vertisements were  put  out  by  the  defendants, 
he  went  to  the  defendants  to  buy  these  sew- 
ing machines  they  had  on  hand.  "I  told  him 
I  came  In  to  buy  the  White  sewing  machines 
he  had,  and  he  said  he  didn't  want  to  sell 
them.  I  told  him  that  they  were  advertising 
them,  and  that  what  they  were  doing  was 
hurting  Mr.  Boggs  and  the  White  Sewing  Ma- 
chine Company,  and  I  wanted  to  buy  them. 
Duncan  said  he  would  not  sell  them.  I  told 
him  I  came  to  buy  them  at  his  price,  and  he 
said  he  did  not  want  to  sell  them  at  all ;  that 
he  wanted  to  keep  them  as  souvenirs.  When 
I  told  him  that  he  was  hurting  Boggs  by  his 
advertisements,  he  said  he  didn't  care  for 
that  Be  advertised  as  he  pleased."  These 
conversations,  alleged  to  have  been  had  with 
Duncan,  were  all  denied  by  Duncan.  This 
left  It  a  question  of  fact  for  the  jury  to  de- 
termine. 

It  appears  from  the  evidence  that,  at  the 
time  Boggs  took  thla  agency  for  the  White 
Sewing  Machine  Company,  the  defendants 
were  engaged  in  a  general  mercantile  busi- 
ness, handling  sewing  machines,  carpets,  rugs, 
furniture,  stoves,  washing  machines,  and 
other  like  articles;  that  they  handled 
four  makes  of  sewing  machines,  the  New 
Home,  Standard,  the  Duncan-Schell  Special, 
and  the  White;    that  the  exclusive  agency 


for  tbe  White  was  given  by  the  White  Sew 
ing  Machine  Company  from  and  after  tbe 
1st  of  February  to  the  plaintiff,  Boggs. 

It  appears  tiiat  the  Duncan-Schell  Furni- 
ture Company,  prior  to  the  time  Boggs  be- 
came the  sole  agent,  had  handled  these  White 
sewing  machines,  and  sold  them  at  retail,  and 
had  done  so  for  a  naml>er  of  years;  that 
Boggs  was  In  the  service  of  the  defendant 
company  as  Its  agent  in  disposing  of  those 
machines;  that,  at  the  time  Boggs  quit,  the 
company  had  12  White  machines  on  hand, 
eight  In  Its  Keokuk  store,  and  four  In  Its 
Carthage  store;  the  latter  were  brought  to 
Keokuk  In  March,  1910;  that  they  had 
bought  these  machines  outright  from  tbe 
White  Sewing  Machine  Company.  There  la 
evidence  that  these  machines  were  not  tbe 
latest  Improved  pattern  of  the  White  ma- 
chine, and  did  not  have  the  latest  improve- 
ments, and  did  not  have  tbe  attachments 
advertised ;  that  they  had  not  Just  received 
them,  as  stated  in  the  advertisement,  and 
that  they  were  not  furnished  with  the  im- 
provements advertised;  that  the  machines 
handled  by  the  plaintiff  were  of  that  char- 
acter and  kind,  and  had  the  latest  Improve- 
ments. 

So  It  la  apparent  that,  upon  tbe  Issues  ten- 
dered by  tbe  plaintiff,  there  was  evidence 
upon  which  tbe  jury  mlgbt  well  find  all  tbe 
material  facts,  upon  which  plaintiff  bases 
his  right  to  recover,  established,  both  as  to 
what  tbe  defendants  did,  and  as  to  the  motive 
by  which  they  were  actuated  in  the  doing. 
We  do  not  understand  that  the  defendants 
seriously  questioned  this,  but  contend  tbat, 
conceding  the  facts  to  be  established  as  al- 
leged, and  as  established  by  the  evidence, 
still  the  plaintiff  has  no  right  to  recover: 
(1)  Because  the  defendants  bad  an  absolute 
right  to  publish  the  advertisements  complain- 
ed of,  and  their  motive  in  so  doing  cannot  be 
questioned.  (2)  That,  Inasmuch  as  the  adver- 
tisements complained  of  made  no  attack  up- 
on the  plaintiff,  or  upon  the  machines  kept 
for  sale  by  the  plaintiff,  no  legal  right  of 
Boggs  was  assailed  by  the  defendants,  and 
whether  they  thought  good  or  111  of  him  when 
they  published  these  articles  Is  immaterial. 
(3)  That  public  poUcy  forbids  that  the  mo- 
tive of  established  trader,  in  publishing  a 
legal  advertisement  of  his  own  wares,  shall 
be  Inquired  into  or  questioned. 

Defendants'  contention  resolves  itself  in- 
to the  proposition  that  malicious  motives  in 
the  doing  of  an  act  may  make  the  act  worse, 
where  the  act  Is  wrongful  or  unlawful,  yet 
it  cannot  make  that  wrong'  or  unlawful  which 
is,  in  Itself  not  unlawful  or  wrongful ;  or.  In 
other  words,  that  an  action  cannot  be  predi- 
cated upon  the  doing  of  an  act  which  does 
not,  in  itself,  amount  to  a  legal  wrong,  be- 
cause the  party  doing  the  act  was  moved  to 
It  by  a  wicked  or  malevolent  heart  There- 
fore' the  defendant  contends  that,  as  it  had 
in  its  possession  certain  White  sewing  ma- 
chines, and  had  the  same  for^^al&^^e  fact 
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tliat  they  wrongfully  or  purposely  deceived 
the  public  as  to  tbe  character  or  the  quality 
of  the  articles  for  sale  would  not  entitle  one 
engaged  in  the  same  business  to  complain, 
though  the  defendant,  in  the  doing  of  the  act, 
had  the  purpose  and  intent  to  injure  his  com- 
petitor, and  was,  in  fact,  actuated  by  malice 
towards  Ms  competitor,  and  though  the  com- 
petitor lost  his  business  by  reason  of  the  de- 
fendant's conduct. 

[1]  This  would  seem  like  a  simple  proposi- 
tion, and,  abstractly  considered,  would  appeal 
to  any  mind,  possessing  legal  acumen,  as 
sound.  No  one  could  seriously  question  the 
proposition  that,  If  one  does  that  only  which 
he  has  a  right  to  do  under  the  law,  and  does 
It  in  a  legal  way,  he  ought  not  to  be  called 
to  account  for  his  conduct,  no  matter  what 
his  motire  might  be,  and  there  are  many  au- 
thorities to  support  the  abstract  proposition 
that  a  lawful  act  cannot;  be  made  the  founda- 
tion of  an  action  because  it  was  done  with 
an  evil  mottve,  and  some  cases  have  held 
that  the  motive  with  which  an  act  is  done  is 
not  an  element  of  a  dvil  wrong.  It  may  go 
to  enhance  the  damages,  but  la  not  an  ele- 
ment of  the  wrong  itself. 

In  Guethler  t.  Altman,  26  Ind.  App.  687,  60 
N.  E.  3S5,  84  Am.  St  Rep.  S13,  an  action  in 
which  a  merchant  sought  to  recover  damages 
of  the  members  of  the  school  board  and  a 
teacher  in  the  school,  on  the  ground  that  they 
had  willfully  and  maliciously  prevented  their 
students,  by  threats  and  intimidations,  from 
trading  at  plaintiff's  store,  alleging  that  they 
had  talked  to  the  pupils,  advising  them  to 
stay  away  from  plaintiff's  place  of  business, 
and  to  purchase  their  supplies  elsewhere, 
and  threatening  that,  if  they  did  not  do  so, 
they  would  be  suspended,  and  that,  as  a  re- 
sult of  the  wrongful  act  of  the  defendants, 
plaintiff  was  injured  In  his  business,  plaintiff 
alleged  that,  when  high  school  pupils  started 
to  enter  his  store,  they  would  discover  they 
were  being  watched  by  the  defendant,  Croll, 
and  they  would  turn  away  and  not  enter; 
that  CniU  wrote  letters  to  the  parents  of  the 
pupils  containing  threats  that,  if  the  pupils 
visited  plaintiff's  store,  they  would  be  sus- 
pended, and  that  It  was  all  done  with  the 
systematic  purpose  and  Intent  of  injuring 
plaintiff  in  his  business ;  that  CruU  was  fol- 
lowing the  instructions  of  the  other  defend- 
ants in  what  he  did ;  and  that  plaintiff  was 
thereby  injured  In  his  business.  The  case 
was  disposed  of  on  demurrer.  In  the  opinion 
delivered  by  the  Supreme  Court,  it  says: 
"It  was  not  an  unlawful  act  for  CruU  to  ad- 
vise or  persuade  the  pupils  not  to  visit  ap- 
pellant's store.  The  fact  that  he  acted  mali- 
ciously does  not  change  the  rule.  The  act 
which  is  not  unlawful  In  Itself,  and  which 
violates  no  right,  cannot  be  made  actionable 
because  of  the  motive  which  induced  it  A 
malicious  motive  will  not  make  that  wrong 
which,  in  its  own  essence,  is  lawful,  and 
cites,  In  support  of  that  rule,  Chatfleld  v. 
Wllaon,  28  Yt  48;    Jenkins  v.  Fowler,  24 


Pa.  308 ;  Frazler  v.  Brown,  12  Ohio  St  294 ; 
Phelps  V.  Nowlen,  72  N.  Y.  39,  28  Am.  Rep. 
93;  Cooley  on  Torts  (2d  Ed.)  832;  Boyson 
V.  Thorn,  98  Cal.  578,  33  Pac.  492,  21  L.  R. 
A.  233.  Many  other  cases  might  be  dted  In 
support  of  this  abstract  proposition. 

These  cases  present,  as  strongly  as  any, 
the  application  of  the  abstract  rule  contend- 
ed for  by  appellant  They  present  the  gen- 
eral rule  to  concrete  cases  that,  what  a  man 
has  a  lawful  right  to  do,  he  may  do,  no  mat- 
ter what  his  motive  may  be,  no  matter  what 
injuries  may  result  fronl  it,  and  yet  not  be 
ca^ed  to  answer  for  his  conduct 
j/[i]  It  is  not  so  difficult  to  know  what  the^ 
law  Is  as  to  know  what  is  a  just  and  fair 
and  right  application  of  the  law  to  a  given 
state  of  facts.  As  civilization  advances,  and 
the  social  and  business  conditions  become 
more  involved  and  complicated,  when  even 
legitimate  competition  has  become  so  strong 
that  even  honest  men  are  tempted  to  force 
their  way  beyond  the  limits  of  legitimate 
competition,  the  law — which  is  a  role  of 
civil  conduct  for  the  government  of  men  In 
their  social  and  business  relationships — 
ought  to  keep  pace  with  the  new  conditions. 
The  integrity  of  the  social  order,  the  sta- 
bility of  business  itself,  requires,  and  the 
law  should  require,  that  every  man  conduct 
himself  in  full  recognition  of  the  fact  that 
he  Is  a  member  of  that  social  order;  that 
he  not  only  has  rights,  but  has  correspond- 
ing duties;  and  that  the  performance  of 
those  duties  Is  as  binding  upon  him  as  a 
member  of  the  social  order  as  are  the  rights 
given  to  him.  Men,  as  members  of  organ- 
ized society,  under  the  law,  have  the  right 
to  do  certain  things;  but  that  right  is  re- 
stricted and  limited  by  the  duty  Imposed  up- 
on them  not  to  exercise  those  rights  wanton- 
ly and  willfully  to  the  injury  of  another. 
In  the  exercise  of  the  law-given  right,  the 
well-being  of  the  social  order  requires  that 
each  person  should  exercise  his  right  con- 
sistently with  the  fact  that  be  is  a  member 
of  the  social  order  out  of  which  his  rights 
grew.  While  a  person  has  the  right  to  pur- 
sue his  avocations  and  his  business  for  his 
own  pleasure  and  profit,  he  has  no  right,  di- 
rectly or  indirectly,  to  willfully  and  mali- 
ciously Injure  another  in  his  lawful  busi- 
ness or  occupation.  Men  have  the  right  to 
engage  in  lawful  competition,  and,  though 
the  competition  may  have  the  effect  of  driv- 
ing another  out  of  business,  if  the  competi- 
tion is  lawful,  no  action  arises,  though  in- 
Jury  resulted  from  the  competition.  Where 
there  is  lawful  competition  for  gain,  for  su- 
premacy in  business,  for  the  legitimate  con- 
trol of  business,  even  though  the  purpo'se 
and  effect  of  the  competition  is  to  drive 
from  business  competitors,  yet,  if  the  com- 
petition is  lawful  and  carried  on  in  a  law- 
ful way,  no  action  will  lie.  There  is  a  dif- 
ference between  lawful  competition,  and 
simulated  competition  carried  on  with  the 
sole  purpose  and  intent,  not  of  profit  and 
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gain,  but  of  malldoDsly  Injuring  otben  en- 
gaged In  that  particnlar  business. 

[3]  The  case  before  us  does  not  present 
a  case  of  lawful  competition,  but  a  case  of 
simulated  or  pretended  competition,  design- 
ed and  carried  out  witli  malice  for  the  pur- 
pose of  injury  to  the  plaintiff  in  tiis  busi- 
ness. At  least  the  Jury  might  have  so  found 
from  the  evidence. 

It  is  the  purpose  and  intent  of  the  law  to 
deal  with  things  as  they  are  and  not  as  they 
seem,  "Seems,  Madam.  No;  it  is.  I  know 
not  seems." 

Every  man  has  the  legal  right  to  advance 
himself  before  his  fellows,  and  to  build  up 
his  own  business  enterprises,  and  to  use  all 
lawful  means  to  that  end,  although  in  the 
path  of  bis  Impetuous  movements  be  leaves 
strewn  the  victims  of  his  greater  industry, 
enery,  skill,  prowess,  or  foresight  But  tlie 
law  will  not  permit  him  to  wear  the  garb 
of  honor  only  to  destroy.  The  law  will  not 
permit  blm  to  masquerade  in  the  guise  of 
honest  competition  solely  for  the  purpose  of 
Injuring  his  neighbor.  The  law  will  not  per- 
mit blm  to  simulate  that  which  is  right  for 
the  sole  purpose  of  protecting  himself  In  the 
doing  of  that  which  is  palpably  wrong. 

It  is  said  that  a  man  cannot  be  called  to 
answer  for  doing  that  which  he  tus  a  right 
to  do,  no  matter  what  the  effect  of  the  do- 
ing may  liave  upon  others,  and  no  evil  mo- 
tive can  make  an  act  wrong,  the  doing  of 
which  Is  within  the  rights  granted  by  law. 
But  the  question  still  stands.  Is  be  within 
his  legal  right  when  he  simulates  honest 
competition,  not  to  advance  himself  or  his 
own  Interests,  but  for  the  sole  purpose  of  in- 
flicting injury  upon  his  neighbors?  It  is 
said  the  law  deals  only  with  externals;  but 
the  law  ought  not  to  be  blinded  by  the  lion's 
skin.  It  may  be  that  expressed  malice  in 
the  doing  does  not,  of  Itself,  make  the  wrong ; 
but  malice  is  implied  in  the  very  act  of  do- 
ing, and  therefore  the  act  Itself  is  wrong. 

In  Tuttle  v.  Buck,  107  Minn.  146,  119  N. 
W.  946,  22  li.  R.  A.  (N.  S.)  599,  131  Am.  St 
Rep.  446,  16  Ann.  Cas.  807,  we  And  this  lan- 
guage: "When  a  man  starts  an  opposition 
place  of  business,  not  for  the  sake  of  profit 
to  himself,  but  regardless  of  loss  to  him- 
self, and  for  the  sole  purpose  of  driving  his 
competitor  out  of  business,  and  with  the  in- 
tention of  himself  retiring  upon  the  accom- 
plishment of  his  malevolent  purpose,  he  is 
guilty  of  a  wanton  wrong  and  an  actionable 
tort  In  such  case  be  would  not  be  exer- 
cising his  legal  ngbt,  or  doing  an  act  which 
can  be  Judged  separately  from  the  motive 
which  actuated  him.  To  call  such  conduct 
competition  is  a  perversion  of  terms.  It  is 
simply  the  application  of  force  vrtthout  legal 
Justification,  which  in  its  moral  quality  may 
be  no  better  than  highway  robbery." 

In  Doremus  v.  Hennessy,  reported  in  176 
111.  608,  52  N.   E.  924,  54  N.  E.  524,  23  L. 


R.  A.  797,  802,  68  Am.  St  Bep,  208,  the  Su- 
preme Court  of  Illinois,  after  recognizing 
the  rule  of  lawful  competition,  carried  on  in 
a  lawful  way,  says:  "An  intent  to  do  a 
wrongful  harm  and  injury  is  unlawful,  and. 
If  a  wrongful  act  is  done,  to  tbe  detriment 
and  the  right  of  another.  It  is  malicious,  and 
an  act  maliciously  done,  with  tbe  intent  and 
purpose  of  injuring  another,  is  not  lawful 
competition." 

This  court  recognizee  that:  "Every  man 
has  a  right,  under  the  law,  as  between  him- 
self and  others,  to  full  freedom  in  disposing 
of  bis  own  labor  or  capital  according  to  his 
own  will,  and  anyone  who  invades  that  right 
without  lawful  cause  or  Justlflcation  commits 
a  l^al  wrong,  and,  if  followed  by  an  Injury 
caused  in  consequence  thereof,  the  one  whose 
right  is  thus  invaded  has  a  legal  groand  of 
action  for  such  wrong." 

The  same  doctrine  is  recognized  in  Panton 
T.  Holland,  reported  in  17  Johns.  (N.  X.)  92, 
8  Am.  Dea  369,  and  in  Van  Horn  t.  Van . 
Horn,  62  N.  J.  Law,  284,  20  Atl.  485,  10  L. 
R.  A.  184,  and,  finally,  in  Dnnshee  v.  Stand- 
ard OH  Oo„  162  Iowa,  618,  132  N.  W.  371, 
36  li.  B.  A.  (N.  S.)  263.  In  this  case  the 
question  here  under  consideration  is  fully 
discussed,  and  the  authorities  collated.  It 
presents  fully  and  fairly  the  features  wbich 
distinguish  honest  competition,  for  personal 
gain  or  advancement,  from  pretended  com- 
petition, for  the  sole  purpose  of  injuring  an- 
other, and  we  think  the  doctrine  therein  ex- 
pressed, and  the  law  as  therein  exemplified, 
meets  all  the  conditions  of  the  case  at  bar. 

Other  questions  are  discussed  by  counsel; 
but  they  are  all  crystallized  in  the  question 
herein  discussed. 

We  find  no  error  in  the  record,  and  tbe 
case  is  affirmed. 

WEAVER,  a  J.,  and  DEEMER,  and 
WITHROW,  JJ.,  concur. 


BURT  ZAISER  CO.  v.  FINNEQAN  et  al. 
(Supreme  Court  of  Iowa.    Oct.  23,  1913.) 

1.  Vendor  and   Pubchasek   (§  228*)— Bona 
FiDB  PuBCHASEB— Notice. 

Where  defendant  took  bis  deed  with  knowl- 
edge of  the  mistake  in  the  description  in  a  pri- 
or mortgage  on  the  property,  and  that  the  par- 
ties to  the  mortgage  had  intended  to  embrace  a 
house  in  the  mortgage,  tbe  defendant  cannot 
take  the  house  free  from  the  claims  of  the 
mortgage,  because  it  was  not  included  in  the 
description  of  tbe  mortgage,  and  was  upon  land 
belonging  to  the  government. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
PiTchaser,  Cent  Dig.  U  496-601 ;  Dec  Dig.  $ 
228.*] 

2.  Deeds  ({  19*)— Failitbe  of  Considebation 
— RiOHT  to  Vacation. 

Where  a  deed  to  land  was  made  in  con- 
sideration of  services  to  be  rendered  by  an  at- 
torney, the  title  being  taken  in  the  name  of  a 
third  person,  the  deed  should  be  set  aside  in 
the  case  of  the  attorney's  failure  to  render  the 


•For  other  casa*  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Iowa) 


BUBT  ZAISEB  OO.  v.  FINNEGAIT 


487 


services,  and  the  atmost  that  the  grantee  is  en- 
titled to  is  a  lien  for  the  moneys  advanced  by 
him  to  the  attorney  to  defray  the  expenses  of 
litigation. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  38;   Dec.  Dig.  i  19.»] 

Appeal  from  District  Court,  Iiee  County; 
W.  S.  Hamilton,  Judge. 

The  opinion  suffidently  states  the  case. 
Affirmed.    ' 

Hermlnghausen  &  Hennlnghausen,  of  Ft 
Madison,  for  appellant  E.  O.  Weber  and 
J.  R.  Fralley,  both  of  Ft  Madison,  for  ap- 
pellees. 

I 

WEAVER,  C.  7.  Becky  Flnnegan,  former- 
ly Becky  Leber,  was  the  owner  of  certain 
property  described  as  the  west  20  feet  of 
lot  13  and  the  east  20  feet  of  lot  14,  on^ 
lot  1139,  Webster's  subdivision,  Ft  Madison, 
Iowa.  She  also  ovraed  and  occupied  as  her 
home  a  house  which  was  supposed  to  be  on 
the  property  above  described ;  but,  as  is  now 
alleged,  said  house  stood  upon  a  strip  of  land 
adjacent  to  said  lots,  which  strip  is  spoken 
of  as  "no  man's  land,"  title  whereto  never 
passed  from  the  United  States.  Mrs.  Flnne- 
gan, being  Indebted  to  one  Bemadlne  Kalin, 
secured  payment  of  said  debt  by  making 
and  delivering  to  said  Kalin  a  mortgage  upon 
her  property,  describing  it  as  the  west  20 
feet  of  lot  13  and  the  east  20  feet  of  lot  14, 
outlet  1139,  Webster's  subdivision,  Ft.  Madi- 
son ;  both  parties  believing  and  understand- 
ing said  description  to  include  the  house. 
Later  she  gave  another  mortgage  thereon  by 
the  same  description  to  the  Burt  Zalser 
Company,  and  as  before  both  parties  in  good 
faith  believed  the  lien  so  created  attached 
to  the  house  as  well  as  to  the  described  lots. 
The  first  mortgage  here  mentioned  has  since 
become  the  property  of  the  Burt  Zalser  Com- 
pany. While  these  mortgages  were  both  of 
record,  Peter  Flnnegan,  the  husband  of 
Becky,  was  arrested  and  Indicted  upon  the 
charge  of  bigamy,  and  one  Crist,  an  alleged 
lawyer  from  St  Louis,  became  Interested  in 
the  proposed  defense  of  the  husband.  Ac- 
cording to  the  testimony  of  Mrs.  Flnnegan, 
Crist  came  to  her  at  Ft  Madison,  and  told 
her  the  first  thing  to  do  was  to  get  Peter  out 
on  ball,  and.  If  she  would  turn  the  property 
over  to  him,  he  would  procure  the  necessary 
bond.  To  this  she  consented,  and  Crist  pre- 
pared and  she  executed  a  deed  to  C.  J.  Stat- 
ler,  one  of  the  defendants  herein.  No  bond 
was  ever  given.  No  defense  was  made  tor 
Peter,  and  he  finally  pleaded  guilty,  and  was 
sent  to  the  penitentiary.  Before  Crist  ob- 
tained the  deed,  be  was  informed  of  the  ex- 
istence of  the  mortgages  by  Mrs.  Flnnegan, 
and,  In  the  exuberance  of  his  confidence  in 
his  professional  resources,  he  responded: 
"To  hell  with  the  mortgages!  I  can  beat 
them."  In  some  manner  not  disclosed  Crist 
had  become  aware  that  the  description  of 


the  property  In  Mrs.  Flnnegan's  title  papers 
and  in  said  mortgages  did  not  cover  the 
ground  on  which  the  bouse  stood,  and  sought 
to  take  advantage  of  the  error  by  including 
in  th^  deed  which  he  procured  from  her  to 
Statler  not  only  the  lots  to  which  she  held 
title  but  a  description  also  of  the  strip  of 
"no  man's  land"  already  mentioned.  Later 
Statler  sought  to  strengthen  his  claim  of 
title  by  obtaining  a  conveyance  from  one 
of   Mrs.    Flnnegan's  grantors. 

The  foregoing  is  perhaps  sufilcient  intro- 
duction to  a  statement  of  the  Issues  we  have 
now  to  consider.  The  plaintiff,  Burt  Zalser 
Company,  sues  for  a  foreclosure  of  the  two 
mortgages  hereinbefore  described.  It  also 
alleges  that  it  was  the  intention  of  the  par- 
ties to  the  mortgages  that  the  lien  thereof 
should  attach  to  the  house  of  the  mortgagor, 
and  that  they  both  believed  and  understood 
that  the  description  of  the  property  con- 
tained In  said  mortgages  did  in  fact  Include 
the  site  of  said  house,  and  plaintiff  prays 
that  such  lien  may  be  established  and  con- 
firmed. The  defendants  Flnnegan  concede 
the  claims  made  by  the  plaintiff,  and  by 
cross-petition  against  Statler  ask  that  the 
deed  given  to  him  be  set  aside  and  canceled 
as  having  been  obtained  by  fraud  and  with- 
out consideration.  Statler  denies  the  aver- 
ments of  fraud,  and  alleges  that  he  is  the 
absolute  owner  of  all  the  real  estate  by  vir- 
tue of  the  deed  which  Crist  obtained  from 
the  Flnnegans.  He  admits  that  plaintiff's 
mortgages  are  a  first  lien  so  far  as  the  lots 
described  therein  are  concerned ;  but  as  to 
the  so-called  strip  of  "no  man's  land"  and 
the  house  situate  thereon  he  asserts  that  the 
deed  from  the  Flnnegans  makes  him  abso- 
lute owner,  and  his  title  is  unincumbered  by 
any  liens.  Trial  being  had  to  the  court  a 
decree  was  entered,  foreclosing  plaintiff's 
mortgages  against  all  the  defendants,  and 
confirming  the  lien  thereof  not  only  upon  the 
lots  described  therein  but  also  upon  the 
dwelling  house  substantially  as  prayed  in 
the  petition.  It  was  also  found  and  held  that 
the  deed  to  Statler  was  given  to  obtain  u 
ball  bond,  and  to  secure  the  expenses  in- 
curred in  the  defense  of  Flnnegan  in  the 
criminal  case,  and  that  for  moneys  so  ad- 
vanced or  expended  there  was  due  Statler 
from  the  Flnnegans  $304.35,  for  which  sum 
said  Statler  was  awarded  a.  lien  upon  the 
property  junior  to  the  liens  of  the  two  mort- 
gages held  by  plaintiff.    Statler  appeals. 

[1]  We  shall  not  attempt  a  review  of  the 
testimony.  It  is  enough  to  say  that  it  amply 
sustains  the  findings  of  the  lower  court  We 
are  abidingly  convinced  that  the  deed  under 
which  Statler  makes  claim  was  taken  with 
full  knowledge  and  notice  of  the  mistake  in 
the  description  of  the  property  in  the  prior 
mortgages,  and  with  the  purpose  and  intent 
to  defeat  such  mortgages  so  far  as  relates 
to  the  building,  and  the  court  made  no  mis- 
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take  In  eetabllshliig  the  lien  of  the  mort- 
gages upon  the  entire  property. 

[2]  Nor  have  we  any  doubt  whatever  that 
the  deed  which  CMst  obtained,  and  In  which 
he  inserted  Statler's  name  as  grantee,-  was 
procured  upon  his  promise  to  use  the  same 
in  procuring  a  bail  bond  for  Finnegan. 
That  a  deed  so  obtained  from  a  client  for 
services  which  were  never  performed  ought 
to  be  promptly  set  aside  is  a  proposition  so 
clearly  equitable  as  to  require  neither  argu- 
ment nor  the  support  of  precedent  The 
trial  court  went  to  the  extreme  of  liberality 
when  it  permitted  the  deed  to  stand  in  the 
nature  of  mortgage  security  for  moneys 
which  Statler  says  he  paid  to  Crist,  and  of 
that  appellant  assuredly  has  no  right  to 
complain.  Whether  it  ought  not  to  be  re- 
versed on  appellee's  appeal  is  at  least  open 
to  doubt;  but  upon  reflection  we  conclude 
that  perhaps  substantial  eqnlty  will  be  ac- 
complished by  leaving  the  decree  of  the  dis- 
trict court  undisturbed. 

Affirmed. 

DEEMEB,  OAYNOR,andWITHKOW,JJn 
concur. 


FARREIiL  V.  WALLACE  et  aL 
(Supreme  Court  of  Iowa.     Oct  23,  1913.) 

1.  EVIDKNCS  ({  384*)— WsiTTEn   COICTRAOIB— 

Effect. 

Where  parties  reduce  their  contract  to 
writing,  the  writing  evidences  the  true  agree- 
ment, except  in  case  of  fraud  or  mistake. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  384.*] 

2.  EVIDEZTCE     (S     413*)-^IOHT    OF     REFOBUA- 
TIOW. 

Where  plaintiff  signed  a  mortgage  with 
knowledge  that  it  was  to  run  only  three  years, 
interest  to  be  paid  aemianniiallyj  he  is  not  en- 
titled to  a  reformation  of  the  instrument  be- 
cause defendant  had  previously  told  him  that 
the  mortgage  would  run  for  five  years,  and  that 
no  interest  need  be  paid  until  the  expiration  of 
that  time ;  it  appearing  that  be  was  familial 
with  the  provisions  of  the  mortgage  but  relied 
on  defendant's  previous  statement. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §i  1855-1857,  1859,  1860;  Dec.  Dig. 
i  413.»] 

3.  TBUSTS   (5  9434*)— CONSTBUCTIVE  Teusts— 

Cbeation  op  Tbtjbt. 

A  constructive  trust  arises  by  operation  of 
law  out  of  fraud,  and  consequently  no  construc- 
tive trust  can  arise  against  defendant,  who  in- 
duced plaintiff  to  mortgage  his  property  for  the 
payment  of  his  debts  and  then  wrongfully  re- 
tained part  of  the  proceeds  as  a  commission; 
such  conduct  merely  giving  rise  to  a  right  of 
action  for  damages. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  144;  Dec.  Dig.  {  94%.*] 

Appeal  from  District  Court,  Woodbury 
County;  F.  R.  Gaynor,  Judge. 

Proceeding  In  equity  for  an  accounting 
and  for  the  establishing  of  a  trust,  in  real 
estate.  From  a  decree  dismissing  plaintiff's 
bill,  he  appeals.    Affirmed. 


Alfred  Plzey  and  Martin  Nellan,  both  of 
Sioux  City,  for  appellant  O.  D.  Nlckle  and 
Griffin  &  Page,  all  of  Sioux  Oltf,  for  ap- 
pellees. 

WITHROW,  J.  1.  By  a  proceeding  In  eq- 
uity the  appellant  seeks  for  an  accounting 
and  to  have  a  constructive  trust  establlsbed 
in  his  favor  in  certain  real  property  in  Slonx 
City,  the  legal  title  to  which  is  now  in  Mag- 
gie Wallace,  one  of  the  appellees. 

The  appellant  Patrick  Farrell,  was  in 
1906  the  owner  of  the  real  estate  sought  to 
be  affected  by  these  proceedings,  upon  which 
there  were  incumbran^.  Farrell  was  at  the 
time  indebted  in  other  ways.  James  Wal- 
lace, one  of  the  appellees,  suggested  as  a 
means  of  caring  for  all  of  his  obligations 
that  Farrell  execnte  a  mortgage  for  $1,500, 
the  proceeds  of  which  should  be  used  in 
taking  up  the  indebtedness  and  removing 
the  prior  incumbrances,  the  remainder  to  be 
paid  to  Farrell.  After  several  interviews 
Farrell  agreed  to  the  plan,  and  on  June  15, 
1906,  the  appellant  executed  a  mortgage  in 
favor  of  one  Pierce,  a  brother-in-law  of  Wal- 
lace, to  secure  an  indebtedness  of  91,500, 
payable  In  three  years,  with  interest  at  8 
per  cent.,  payable  semiannually.  Default 
having  been  made  by  Farrell  in  paying  inter- 
est foreclosure  proceedings  were  commenc- 
ed, and  on  September  4,  1907,  Farrell,  the 
defraidant  In  the  foreclosure  suit  having  en- 
tered no  appearance,  judgment  and  decree 
were  entered  against  him  by  default,  he 
having  had  notice  of  the  proceedings.  In 
due  time,  there  having  been  no  redemption, 
and  the  certiflcate  of  sale  having  been  as- 
signed by  Pierce  to  Mrs.  Wallace,  sheriff's 
deed  was  Issued  to  her,  and  at  the  com- 
mencement of  this  action  she  was  the  holder 
of  whatever  title  passed  by  such  conveyance. 

It  is  the  claim  of  the  appellant  that  the 
mortgage  for  $1,500  was  executed  by  him 
upon  the  understanding  with  Wallace,  who 
conducted  the  transaction,  that  it  should  be 
to  him  and  for  a  term  of  five  years,  and  that 
no  interest  would  be  required  until  the  ex- 
piration of  that  period.  It  also  is  claimed 
that  Wallace  did  not  render  a  true  account- 
ing of  the  proceeds  of  the  loan;  that  pay- 
ment was  made  of  indebtedness  secured  by 
a  mortgage  which  had  been  paid  by  him 
prior  to  the  execution  of  the  $1,500  note  and 
mortgage;  that  in  the  settlement  with  Wal- 
lace for  the  proceeds  of  the  loan,  so  far  as 
there  was  a  settlement  between  them,  Wal- 
lace withheld  the  sum  of  $100  as  a  commis- 
sion for  bis  services  in  effecting  the  loan  and 
taking  care  of  the  different  claims;  and  that 
such  had  not  been  agreed  to  between  the 
parties.  It  is  further  claimed  by  Farrell 
that  he  was  deceived  and  did  not  know  that 
he  was  executing  a  mortgage  to  Pierce  in- 
stead of  Wallace  and  that  had  he  known  it 
he  would  not  have  done  so.    He  Claims  that 
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a  confidential  relation  existed  between  blm- 
aelf  and  Wallace,  and  tbat  Wallace  abused 
such  relation  and  in  procuring  tbe  mortgage 
deceived  appellant,  wbo  could  neither  read 
nor  write.  He  also  claims  that  the  transac- 
tion with  Pierce  was  merely  a  subterfuge 
adopted  by  Wallace  to  avoid  liability  to  ap- 
pellant; that  s  the  note  and  mortgage,  al- 
though in  the  name  of  Pierce  as  mortgagee, 
were  in  fact  owned  by  Wallace  or  his  wife ; 
and  that  Pierce,  although  named  as  payee 
and  mortgagee,  had  in  fact  no  interest  In  the 
transaction.  Appellant  also  claims  that  Mag- 
gie Wallace,  the  wife  of  James  Wallace,  has 
no  Interest  in  the  property,  and  that  the  as- 
signment of  the  sheriffs  certificate  to  her 
by  Pierce,  and  the  conveyance  to  her  by 
sheritCs  deed,  were  procured  by  James  Wal- 
lace for  himself  and  in  bis  own  right,  and 
that  the  title  of  the  property  has  been  alien- 
ated from  him  through  fraud  on  the  part  of 
James  Wallace.  He  prays  that  he  may  have 
an  accounting  for  the  rents  of  the  property 
received  by  the  appellees  and  for  other  items, 
and  that  upon  accounting  the  amount  due 
htm  be  impressed  upon  the  property  as  a 
constructive  trust 

In  answer  the  appellee  James  Wallace  de- 
nies that  there  was  any  fraud  in  the  trans- 
action. Denies  that  he  paid  off  any  loan  or 
indebtedness  which  it  had  not  t>een  agreed 
that  he  should  pay.  Denies  that  be  repre- 
sented that  the  mortgage  would  be  for  five 
years,  or  that  no  interest  would  be  due  be- 
fore the  maturity  of  the  indebtedness.  He 
avers  tltat  tbe  mortgage  was  read  ovier  to 
Farrell  before  it  was  signed  by  him.  Mrs. 
Wallace  in  her  answer  pleaded  her  right 
under  the  sherUTs  deed,  the  procuring  of  as- 
slgnmentB  of  certificate  of  sale  by  the  sher- 
iff, under  other  claims,  and  the  merging  of 
the  same  in  deeds,  and  also  pleads  a  former 
adjudication,  under  the  foreclosure  proceed- 
ings against  the  appellant 

2.  A  study  of  the  record  In  this  case  Is 
productive  of  an  inference  that  in  tbe  trans- 
action with  Farrell,  the  appellee  Wallace 
may  have  in  some  respects  been  guided  more 
by  a  purpose  to  benefit  himself  than  to  serve 
Farrell,  but  this  caimot  be  determinative  of 
the  case.  Farrell  was  involved  in  indebted- 
ness, although  its  total  was  considerably 
less  than  the  value  of  the  property  covered 
by  tbe  mortgage;  and  to  escape  from  imme- 
diate pressing  conditions  he  adopted  tbe  plan 
suggested  by  Wallace.  This  may  or  may 
not  have  been  prompted  by  unworthy  mo- 
tives, but  whatever  the  motive,  and  whatever 
the  result  there  remains  to  be  determined 
whether  the  record  of  the  facts  is  sufiident 
to  sustain  the  claim  of  the  appellant  as  made 
in  his  pleadings  filed  in  this  case. 

[f,2]  8.  The  appeUant  testified  as  to  an 
agreement  between  himself  and  Wallace  as 
to  the  period  of  the  loan,  five  years,  and  as 
to  the  time  when  interest  should  be  paid. 
One  O'Malley  testified  as  to  having  heard  a 
conversation  betweoi  FarreU  and  Wallace; 


before  the  transaction  was  closed,  in  which 
he  claims  Wallace  stated  that  the  loan  would 
be  for  five  years  and  that  he  (Wallace)  would 
take  care  of  the  property  for  that  period. 
This  Is  all  the  evidence  Introduced  by  appel- 
lant upon  the  question  as  to  the  time  the 
loan  should  continue  or  the  payment  of  in- 
terest and  this  is  denied  by  Wallace,  who 
testified  that  he  told  FarreU  the  loan  would 
run  for  three  years,  with  interest  at  8  per 
cent,  payable  semiannually. 

The  evidence  shows  that  at  the  time  of 
the  execution  of  the  note  and  mortgage  they 
were  read  over  to  Farrell  by  the  notary  pub- 
lic, in  the  presence  of  Wallace  and  one 
Reeves ;  that  no  objection  was  made  to  any 
of  tbe  terms;  but  that  FarreU  asked  how  of- 
ten the  interest  came  and  was  told  every  six 
months,  and  in  reply  he  (FarreU)  said  the 
rent  would  take  care  of  that  Farrell  sign- 
ed both  instruments,  by  mark  duly  witnessed. 

Stating  the  elementary  rule  that  a  con- 
tract in  writing  is  taken  as  representing 
the  true  agreement  between  the  parties,  un- 
less procured  by  fraud  or  mistake,  it  is  quite 
evident  from  this  statement  of  the  evidence 
that  there  Is  a  faUure  to  show  in  that  satis- 
factory manner  required  to  impeach  an  in- 
strument that  the  note  and  mortgage  were 
induced  by  fraud,  and  in  the  absence  of 
such  a  showing  they  must  be  held  to  repre- 
sent tbe  agreement  of  the  parties  upon  all 
matters  included  in  them.  Schofield  v.  Blind, 
33  Iowa,  175;  Smith  v.  Sherman,  113  Iowa, 
601,  85  N.  W.  747;  Detrick  v.  Patterson,  141 
N.  W.  825.  Whatever  may  have  been  the 
talk  prior  to  tbe  execution  of  the  note  and 
mortgage  as  to  their  terms,  and  giving  to 
the  testimony  on  the  part  of  tbe  apii^Uant 
the  full  weight  claimed  by  him,  it  is  clear 
from  the  record  that  at  the  time  the  mort- 
gage was  executed,  tbe  appellant  bad  tbe 
provisions  of  it  made  known  to  him.  He  does 
not  claim  to  tbe  contrary  but  says,  "I  believ- 
ed when  I  signed  the  mortgage  that  Wallace 
would  pay  off  the  debts  and  carry  the  proper- 
ty for  five  years,  and  I  would  not  have  sign- 
ed it  if  I  thought  he  would  not  have  done  it" 
This  falls  far  short  of  the  degree  of  proof 
necessary  to  entitle  one  to  reformation  of  the 
contract  or  to  defend  against  it  on  account 
of  fraud.  It  states  no  more  than  tbe  belief 
of  tbe  appellant  that,  independent  of  the 
written  provisions  of  the  contract  Wallace 
would  do  in  respect  to  the  note  and  mortgage 
certain  acts  which  were  different  from  their 
written  terms.  Clearly  this  cannot  overcome 
the  effect  of  the  solemnly  executed  instru- 
ment 

4.  There  Is  dispute  between  the  parties  as 
to  what  indebtedness  Wallace  was  authorized 
to  pay  from  the  proceeds  of  the  $1,500  loan. 
It  is  the  claim  of  the  appellant  that  he 
agreed  to  pay  what  is  designated  as  the 
Clark  mortgage  of  about  $400,  and  that  there 
was  no  agreement  or  understanding  that  he 
should  pay  the  £HiUer  mortgage,  which  was 
paid    by    Wallace,   although   the   appeUant 
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claimed  tbat  he  bad  paid  It  Appellee  Wal- 
lace denied  that  he  agreed  to  pay  the  Clark 
mortgage  indebtedness.  It  appears  that  the 
Fuller  mortgage  was  a  lien  on  the  real  estate 
covered  by  the  mortgage  given  to  Pierce,  such 
lien  being  adjudged  as  junior  to  the  lien  of 
the  White  mortgage  which  was  foreclosed, 
and  sale  made  thereunder  for  $586.69.  The 
proceedings  for  its  foreclosure  were  commenc- 
ed November  18,  1907,  which  was  after  the 
commencement  of  the  proceedings  In  the 
Pierce  foreclosure,  and  the  decree  in  the 
White  case  recited  that  E*uller  was  a  Junior 
lienholder.  Aside  from  the  statement  of 
appellant  that  the  Fuller  mortgage  was  paid 
by  him,  there  Is  no  proof  of  the  fact,  either 
by  way  of  the-  canceled  papers,  receipt,  or 
other  evidence  of  payment  On  the  contrary, 
Wallace  testifies  that  he  was  directed  by 
Farrell  to  pay  the  Fuller  loan.  After  the  ex- 
ecution of  the  $1,500  note  and  mortgage,  Wal- 
'  lace  called  upon  Farrell  for  a  settlement  and 
exhibited  a  statement  of  his  disbursements. 
Included  in  them  was  an  item  of  $353.60  to 
satisfy  the  Fuller  mortgage,  and  other  items 
which  with  $100  commission  claimed  by  Wal- 
lace, and  checks  to  Farrell  for  $411.49  cover- 
ed the  entire  amount  Farrell  employed  as 
his  attorney  to  look  after  his  interests  in  the 
settlement  O.  D.  Nickle,  who  is  one  of  the 
attorneys  for  the  appellees.  It  appears  that 
the  only  objection  at  that  time  made  by  Far- 
rell was  as  to  the  claim  of  Wallace  for  $100 
as  a  commission,  and  tbat  as  a  conclusion  of 
the  matter  Nickle  procured  from  Wallace  for 
Farrell  a  check  for  the  amount  determined  to 
be  due.  Farrell  states  the  check  was  for 
about  $250.  Included  among  the  checks 
amounting  to  $411.49  received  by  Farrell  was 
one  for  $271.49,  and  this  we  must  assume  was 
the  final  payment  to  which  Farrell  referred, 
as  the  remaining  $140  paid  to  him  was  in 
three  different  checks,  and  no  other  payment 
so  nearly  meets  his  statement  of  "about 
$250."  The  closing  of  the  transaction,  as  thus 
made,  while  not  pleaded  as  a  settlement.  Is 
important  as  evidence  throwing  light  upon 
the  real  understanding  of  the  parties.  Aside 
from  the  disputed  $100  for  commission,  it  ap- 
pears that  the  $1,500  was  entirely  disburs- 
ed in  the  payment  of  Farrell's  indebtedness 
and  In  cash  payments  to  him.  It  did  not 
pay  all  indebtedness  against  the  property,  as 
the  White  mortgage  was  foreclosed,  and 
sheriff's  deed  finally  issued  under  such  pro- 
ceedings to  Mrs.  Wallace. 

[3]  If  Wallace  bad  not  the  right  to 'with- 
hold the  amount  claimed  by  him  as  commis- 
sion, recovery  of  such  is  not  made  the  basis 
of  any  claim  in  appellant's  petition,  which 
seeks  an  accounting  for  rents  and  profits,  in- 
surance money,  and  damages  awarded  to  the 
holder  of  the  title  because  of  a  viaduct  which 
had  been  built  by  the  city,  and  as  to  such 
claims  it  appears  from  the  evidence  that  they 
arose  after  appellant's  title  had  been  divested 
from  him.    A  constructive  trust  could  not  be 


held  to  be  created  In  the  premises,  as  prayed 
by  the  appellant,  because  of  the  commission 
claimed.  Such  a  trust  arises  by  operation  of 
law,  and  fraud,  actual  or  implied,  is  Its  es- 
sential element  39  Cyc.  169.  We  have  found 
that  as  to  the  original  transaction  there  has 
been  a  failure  to  establish  fraud.  In  the  ab- 
sence of  such  i»«of,  a  constructive  trust  can- 
not be  held  to  have  arisen  In  the  property. 
Without  the  right  to  such  relief,  it  follows 
that,  whatever  may  be  the  right  of  E^rrell  to 
a  personal  claim  against  Wallace,  it  cannot 
be  effective  in  this  proceeding. 

5.  What  we  have  above  given  as  our  con- 
clusion renders  inquiry  unnecessary  as  to  the 
good  faith  of  the  transaction  between  Wal- 
lace and  Pierce  and  Mrs.  Wallace,  and  also 
as  to  the  question  of  former  adjudication. 

The  decree  of  the  trial  court  is  afflrmed. 

WEAVER,  C.  J.,  and  DEBMER  and  PRES- 
TON, JJ.,  concur.  GATNOR,  3^  taking  no 
part 


KOONTZ  V.  CITY  OP   CENTERVILLE. 
(Supreme  Court  of  Iowa.     Oct  23,  1913.) 

1.  Mdnicipai,  Cobforations  (|  491*)— Pdb- 

LIC   luPROVEUBNTS— AaSESSUENT  FOB  BKNB- 

FiTS— Objections. 

ObjectionB,  filed  with  the  council  to  a  pro- 
posed schedule  of  assessments  upon  adjacent 
property  for  paving,  that  the  assessment  is 
"not  levied  according  to  law,"  and  tbat  the 
"statute  authorizing  such  assessment  is  uncon- 
stifutional,"  are  too  indefinite  to  raise  any  is- 
sue. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1146,  115S-1155: 
Dec.  Dig.  f  401.*] 

2.  MONICIPAL  COBPOBATIONS  (|  491*)— PCTB- 
LIC  IHPBOVEMEKTS— ASBESSHBNTS'  FOB  BEN- 
EFITS— Objections. 

An  objection,  filed  with  the  council  to  a 
proposed  schedule  of  assessments  upon  adja- 
cent property  for  paving,  that  the  contract  was 
not  let  in  accordance  with  law,  not  stating 
wherein  the  law  was  violated,  coold  be  disre- 
garded by  the  council. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {g  1145,  115a-1155; 
Dec.  Dig.  i  491.*] 

3.  MUNICIPAI,  COBPOBATIONS  (i  446*)- PUB- 
LIC Improvements— Assessments  fob  Bene- 

FITS-^UBISDICTION. 

Where  paving  bids  were  properly  adver- 
tised for,  and  the  council,  on  opening  the  bids, 
declared  them  all  unsatisfactory,  and  again 
advertised  for  bids,  but  only  in  three  publica- 
tions instead  of  four,  and  less  than  10  days 
elapsed  between  such  publications  and  the  open- 
ing of  the  bids,  if  such  publication  was  defec- 
tive, it  did  not  affect  the  jurisdiction  of  the 
coundl  to  make  the  assessment 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1065;  Dec.  Dig.  i 
445.*] 

4.  MtTNIOIPAI,  COBPOBATIONS  (|  816*)— PUB- 
LIC IMRPOVEMKNTS— ASSESSMBNTS  FOB  BEN- 
EFITS—J  UB18D1CTI0N. 

Where  jurisdiction  of  proceedings  for  a 
street  Improvement  and  the  assessment  for 
benefits  therefrom  has  been  once  regularly  ac- 
quired by  the  city  council,  it  is  not  lost  by  snb- 
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sequent  irregularity  or  error  for  which  there 
is  a  remedy  b^  appeal,  since  otherwise  proper- 
ty owners  might,  in  some  cases,  secure  the 
benefits  of  valuable  street  improvements  with- 
out having  to  contribute  a  dollar  therefor. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporatioDs,  Cent  Dig.  |  830;    Dec.  Dig.  { 

Appeal    from    District  Court,   Appanoose 
County;  D.  M.  Anderson,  Judge. 
The  opiaion  states  the  case.    Affirmed. 

Wilson  &  Smith,  of  Centerrllle,  for  appel- 
lant Porter  &  Oreenlea^  of  Centerrllle,  for 
appellee. 

WEAVER,  C.  3.  [1]  Certain  streets  of  the 
city  of  Centerrllle  were  duly  ordered  paved, 
and,  the  work  having  been  completed,  a  pro- 
posed schedule  of  assessments  upon  adjacent 
property  for  the  expense  of  such  Improve- 
ment was  prepared  and  a  day  fixed  for  the 
hearing  of  objections  thereto.  Notice  of  this 
meeting  was  duly  published.  The  plaintlft 
herein,  J.  A.  Koontz,  was  the  owner  of  two 
separate  lots  mentioned  in  the  record  as  his 
residence  lot  and  barn  lot,  both  of  which 
abutted  upon  the  improvement  The  special 
assessment  reported  for  the  action  of  the 
council  provided  for  a  charge  upon  the  resi- 
dence lot  of  $349.80  and  upon  the  bam  lot  of 
939a60.  At  the  appointed  time  plaintiff  ap- 
peared before  the  council  and  filed  written 
objection  to  the  assessments.  Most  of  these 
objections  are  entirely  too  vague  and  Indefi- 
nite to  raise  any  Issua  For  example:  First, 
it  Is  objected  that  the  assessment  is  "not 
levied  according  to  law,"  but  there  Is  no 
averment  or  suggestion  in  what  respect  it 
does  not  comply  with  the  statute;  second. 
It  Is  said  the  "statute  authorizing  such  as- 
sessment is  unconstitutional,"  but  In  what 
respect  and  how  unconstitutional  nothing  Is 
alleged  or  shown — and  so  on  through  the  list, 
excepting  from  this  criticism  the  sixth  ob- 
jection, which  Is  that  the  assessment  Is  In 
excess  of  the  actual  benefits  accruing  to  the 
property  by  reason  of  the  Improvement,  and 
the  ninth  objection  that  the  assessments 
complained  of  are  In  excess  of  one-fourth 
the  actual  value  of  the  property  proi)08ed  to 
be  charged  therewith. 

[2]  Having  heard  the  exceptions  taken  by 
plaintiff  the  council  reduced  the  assessment 
on  the  bam  lot  to  $200,  but  declined  to  make 
any  change  In  the  amount  charged  to  the 
residence  property.  Plaintiff  thereupon  pros- 
ecuted an  appeal  to  the  district  court  In 
that  court  his  chief  claim  was  that  the  entire 
tax  was  invalid  because  of  alleged  want  of 
Jurisdiction  in  the  council  to  assess  It  To 
an  understanding  of  this  proposition  it  should 
be  said  that  among  the  Indefinite  objections 
presented  to  the  council  was  one  reading  as 
follows:  "That  the  contract  for  said  paving 
was  not  let  In  accordance  with  the  provisions 
of  the  law  governing  the  same."  In  what 
respect  the  letting  of  the  contract  was  Ir- 


T^palax  or  defective  there  is  no  hint  or  state- 
ment of  any  kind,  and  we  think  the  council 
could  properly  ignore  it  as  raising  no  ques- 
tion for  its  consideration.  Andre  v.  Burling- 
ton, 141  Iowa,  65,  117  N.  W.  1082;  Ught> 
ner  v.  Greene  County,  145  Iowa,  103,  123  N. 
W.  749. 

[3,  4]  In  the  district  court,  however,  the 
objection  was  raised  anew  as  one  going  to 
the  Jurisdiction  of  the  council  to  levy  any 
assessment  whatever,  and  the  specific  objec- 
tion then  brought  forward  was  that  the  no- 
tice to  bidders  was  not  published  as  provid- 
ed by  statute,  and  for  that  reason  the  letting 
of  the  contract  and  all  proceedings  thereafter 
had  were  void.  The  facts  developed  were 
as  follows.  The  council  first  fixed  May  2, 
1910,  for  the  opening  and  consideration  of 
bids,  and  of  this  order  full  and  complete 
statutory  notice  was  given.  On  the  day 
named  an  examination  of  the  bids  led  the 
council  to  declare  them  all  unsatisfactory, 
which  thereupon  announced  May  13,  1910,  as 
the  date  for  receiving  other  bids.  Notice  of 
such  new  or  postponed  meeting  was  given 
by  publication  on  May  3d  and  4th.  This  la 
said  to  have  been  Insufficient  because  there 
were  but  two  publications  where  there  should 
have  been  three,  and  there  were  less  than  10 
days  between  said  publications  and  the  date 
of  opening  the  bids.  Assuming,  without  here 
deciding,  that  the  publication  of  notice  was 
defective.  It  does  not  go  to  the  Jurisdiction  > 
of  the  council  to  make  the  assessment 
Plaintiff's  chief  reliance  at  this  point  is  up- 
on certain  language  employed  by  the  late 
Justice  Bishop  In  Comstock  v.  Eagle  Grove, 
133  Iowa,  689,  111  N.  W.  51,  and  Bennett 
V.  Emmetsburg,  138  Iowa,  68,  115  N.  W.  582. 
So  far  as  those  precedents  sustain  the  prop- 
osition that  where  Jurisdiction  of  proceed- 
ings for  a  street  improvement  has  been  once 
regularly  acquired  by  the  city  council  (and 
the  appellant  raises  no  question  of  the  reg- 
ularity of  the  initial  proceedings),  It  may  be 
lost  by  subsequent  irregularity  or  error  for 
which  the  statutory  right  of  appeal  affords 
an  efficient  remedy,  they  have  been  distinctly 
overruled,  and  the  rule  is  now  thoroughly 
well  established  that  such  objection  Is  not 
in  Itself  sufficient  to  constitute  ground  uiion 
which  to  challenge  the  validity  of  an  assess- 
ment. Clifton  Land  Co.  t.  Des  Moines,  144 
Iowa,  625,  123  N.  W.  340.  It  has  been  so 
held  upon  a  state  of  facts  substantially  par- 
allel with  those  In  the  case  at  bar.  Llghtner 
v.  Greene  Co.,  145  Iowa,  103,  123  N.  W.  749. 

To  adopt  the  rule  contended  for  by  plain- 
tiff is  to  sacrifice  the  very  right  Involved  in 
such  controversies  to  a  matter  of  form,  the 
failure  to  observe  which  does  not  appear  to 
have  prejudiced  plaintiff  in  the  slightest  de- 
gree, and  thereby  give  to  him  and  his  prop- 
erty the  benefit  of  a  valuable  street  improve- 
ment to  which  he  shall  not  be  required  to 
contribute  a  dollar.  There  Is  neither  sugges- 
tion  nor  proof   that  the  bidding  was  not 
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ftilrly  conducted,  or  that  any  bidder  was 
misled,  or  tbat  another  publication  of  the  no- 
tice would  have  been  of  the  slightest  ad- 
vantage to  anybody,  or  that  the  price  at 
which  the  paving  was  let  was  In  the  least 
greater  than  It  was  fairly  worth.  We  wUI 
not  reverse  on  any  such  unsubstantial 
grounds. 

The  only  objection  made  by  plaintiff  hav- 
ing any  apparent  merit  is  that  the  assess- 
ment against  his  bam  lot  was  in  excess  of 
one-fourth  of  Its  actual  value.  That  objec- 
tion was  sustained  by  the  council,  and  a  very 
liberal  cut  of  about  60  per  cent  made  In 
the  assessment,  and  even  this  figure  was 
again  cut  In  two  by  the  district  court 

The  record  shows  nothing  of  which  appel- 
lant can  Justly  complain,  and  the  Judgment 
appealed  from  is  affirmed. 

DEKMEB,  GAYNOR,  and  WITHROW,  33., 
concurring. 


TATE  V,  KADISON  COUNTY  et  at 

(Supreme  Court  of  Iowa.    Oct  2S,  1913.) 

Taxation  (S  507*)— Liens  for  Taxes— Prop- 
EBTY  Subject  to  Lien— Homestead. 

Under  Code,  g  1400,  providing  that  "taxes 
due  from  any  person  upon  personal  property 
shall  be  a  lien  upon  any  and  all  real  estate 
owDed  by  such  person,"  taxes  levied  on  a  stock 
of  goods  are  a  lien  on  the  homestead  of  the 
person  who  owned  them  when  the  tax  was  as- 
sessed and  levied,  and  it  may  be  sold  therefor, 
though  the  tax  could  be  collected  from  the  stock 
of  goods,  which  had  been  sold  to  another. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {§  937-941;   Dec.  Dig.  i  607.*] 

Appeal  from  District  Court,  Madison  Coun- 
ty;  W.  H.  Fahey,  Judge. 

Suit  In  equity  for  an  injunction  to  enjoin 
the  defendant  Hochstetler,  as  Treasurer  of 
Madison  County,  from  levying  upon  the 
homestead  of  the  plaintiff  for  the  collection 
of  taxes.  There  was  a  demurrer  to  the  pe- 
tition, which  was  sustained.  The  defendant 
refused  to  plead  over.  His  petition  was  dis- 
missed, and  he  appeals.    Affirmed. 

J.  P.  Steele,  of  Wlnterset,  for  appellant 
Sam  a  Smith,  of  Wlnterset,  Co.  Atty.,  for 
appellees. 

EVANS,  J.  It  appears  from  the  petition 
that  in  January,  1911,  the  plaintiff  was  the 
owner  of  a  stock  of  merchandise  in  Winter- 
set  Such  stock  of  goods  was  assessed,  and 
In  pursuance  of  the  assessment  the  ordinary 
taxes  were  levied  in  due  course  against  the 
plaintiff  and  bis  stock  of  goods.  In  Octo- 
ber, 1911,  he  sold  the  stock  of  goods  to  I>e 
Bok,  and  De  Bok  sold  the  same  to  Benson, 
who  was  In  possession  of  the  stock  of  goods 
at  Wlnterset  at  the  time  of  the  filing  of  the 
petition  In  November,  1912.  The  plaintiff 
failed  to  pay  the  taxes  upon  such  stock  of 


goods,  and  the  defendant  treasurer  Included 
the  homestead  of  the  plaintiff  in  the  tax  liale 
notice  of  December,  1912,  and  was  threaten- 
ing and  intending  to  sell  the  same  for  tbe 
unpaid  taxes  already  referred  to. 

The  contention  of  the  appellant  in  brief  Is 
that  his  homestead  is  not  and  was  not  liable 
for  any  other  taxes  than  for  those  levied 
against  the  homestead  Itself.  Under  pre- 
vious statutes  It  was  true  that  a  homestead, 
if  separately  listed  and  platted,  was  only 
liable  for  the  taxes  thereon.  Under  our  pres- 
ent statute  (section  1400)  it  Is  expressly  pro- 
vided that  "taxes  due  from  any  person  upon 
personal  property  shall  be  a  lien  upon  any 
and  all  real  estate  owned  by  such  person."  It 
is  not  claimed  that  the  taxes  involved  In  the 
suit  were  not  due  from  the  plaintiff.  The 
statute  quoted  is  therefore  applicable  to 
him.  It  provides  for  no  exemption  in  favor 
of  the  homestead.  It  Is  true  that  the  treas- 
urer could  have  proceeded  against  the  stock 
of  goods  in  the  hands  of  the  purchaser;  bat 
he  was  not  bound  to  do  so. 

The  cases  relied  on  by  the  appellant  all 
arose  nnder  the  previous  statutes,  which 
have  been  supplanted  by  the  section  above 
quoted. 

The  demurrer  was  properly  sustained,  and 
the  Judgment  must  be  affirmed. 

WEAVER,  O.  J.,  and  LADD  and  PRBS- 
TON,  JJ.,  concur. 


SANDERS  T.  SUTLtVB  BROS.  &  CO.  et  aL 
(Supreme  Conrt  of  Iowa.     Oct  23,  1013.) 

1.  Life  Estates  (S  25*)— Leases— Life  Ten- 
ant—Death— Tebmination  OF  Lease. 

A  lease  by  a  life  tenant  in  general  termi- 
nates on  his  death,  under  the  rule  that  the  lessee 
can  have  no  greater  rights  than  his  lessor. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
CJent  Dig.  |  47;  Dec.  Dig.  g  25.*] 

2.  Landlobd  ANn  Tenant  (j  118*)— Termina- 
tion OF  Lease— CoNTiNUEn  OccuPANcr— 
Tenancy  at  Wrii. 

A  lessee  under  a  life  tenant,  on  the  tatter's 
death  and  the  consequent  termination  of  the 
lease,  in  the  absence  of  anything  to  the  contra- 
ry, holds  as  a  tenant  at  will,  as  provided  by 
(Jode,  {  2991;  but  such  presumption  is  not  a 
conclusive  one  and  may  be  overcome  by  proof  of 
facts  recognizing  a  different  tenancy. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |S  402-415;  Dec.  Dig.  S 
118.»] 

8.  Life  Estates  ({  25*)— Lease  bt  Lifk  Ten- 
ant^Death   Before    Couuenobment— Ef- 

Where  a  life  tenant  died  before  the  time  fix- 
ed for  the  commencement  of  a  lease  executed  on 
her  behaU,  no  rights  could  be  successfully  main- 
tained by  the  lessees  under  the  lease,  unless  aft- 
er the  death  of  the  life  tenant  it  was  adopted  by 
the  remaindermen  and  they  acquiesced  or  con- 
sented thereto. 

[Bid.  Note.— For  other  cases,  see  Life  Estates, 
C^ent  Dig.  {  47;  Dec.  Dig..{25.*] 


•For  other  eaaea  see  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Die.  Key-Now'Bariek  *  Rep'r  Indexes 

Digitized  by  VjOOQlC 


Iowa) 


SANDEBS  T.  SnTLIYE  BROS.  A  GO. 


493 


4.  Tbudob  ahd  Puboeabeb  (|  232*)— Sale  o* 
Pbopkktt— RioETs  OF  Pkbson  in  Posses- 
eion. 

One  parchaBing  real  property  is  bound  to 

take  notice  of  the  claims  oi  one  in  possession. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 

Purchaser,    Cent.   Dig.    U    640-545,   548-562; 

Dec.  Dig.  S  232.*] 

C.  Landlobd  and  Tenant  (J  63*)— SAia  OF 
Bevebsion— AsstrvPTioN  of  Lease. 

A  widow  entitled  to  a  life  estate  in  cer- 
tain real  property,  remainder  to  her  two  daugh- 
ters, on  March  15,  1905,  leased  the  property  tor 
five  years,  and  before  the  expiration  of  that  lease 
executed  another  to  the  same  tenants,  providing 
that  it  should  begin  from  May  15,  1010,  the  date 
of  the  expiration  of  the  first  lease,  and  extend  to 
May  15,  1920.    The  life  tenant  died  March  6, 

1910,  survived  by  her  two  daughters,  and  her 
administrator    collected    rent     to    March    15, 

1911,  and  distributed  the  same  to  the  remain- 
dermen. On  April  10th  following,  the  remain- 
dermen conveyed  the  fee  to  plaintiff  while  the 
lessees  still  remained  in  possession;  the  deed 
containing  a  provision  that  the  grantee  assumed 
the  "lease  now  on  the  property"  and  all  con- 
tracts in  reference  thereto.  Held,  that  plaintiff 
by  accepting  the  deed  with  both  actual  and  pre- 
sumed knowledge  of  the  rights  of  the  lessees  in 
possession  became  bound  to  fulfill  the  obliga- 
tions of  the  new  lease,  and  that  it  was  therefore 
not  avoided  by  the  death  of  the  life  tenant. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  |§  129-131,  134,  135;  Dec. 
Dig.  I  53.*] 

a.  CoBTB  (J  256*)— Appbai^Recobd— Addi- 
tional Abstbact. 

Where  appellants  filed  an  amended  abstract 
containing  only  the  memoranda  for  judgment 
filed  in  the  case  by  the  trial  court,  which  had 
already  been  made  a  part  of  the  record  in  the 
Supreme  Court  by  being  incorporated  in  appel- 
lee's additional  abstract,  the  cost  of  the  amend- 
ment would  be  taxed  against  appellant 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig-  SS  968-971;   Dec.  Dig.  i  256.*] 

Appeal  from  District  Court,  Lee  County, 
at  Keokuk ;  Hon.  W.  S.  Hamilton,  Judge. 

Action  to  recover  possession  of  real  proper^ 
ty  and  for  damages.  From  a  Judgment  In 
fftTor  of  plalntur,  the  defendants  appeaL  Re- 
versed. 

Hughes  ft  McCoid,  of  Keokuk,  for  appel- 
lants. W.  J.  Roberts,  of  Keokuk,  for  appel- 
lee. 

WITHROW,  J.  1.  One  Lorenz  Rigler  died 
intestate  October  13,  1903,  owning  in  fee  the 
real  estate,  the  right  to  possession  of  which 
is  In  controversy, '  situated  in  the  city  of 
Keokuk,  together  with  other  real  estate.  He 
left  surviving  him  his  widow,  Margaret 
Rigler,  and  two  daughters,  Neoma  Weber  and 
Sarah  Spelsz.  October  28,  1903,  the  two 
dangbters  conveyed  by  deed  to  their  mother 
for  the  term  of  her  natural  life  all  of  the 
real  estate  which  descended  from  their 
father,  including  that  which  Is  the  basis  of 
this  suit ;  said  conveyance  providing  that  the 
grantee,  the  mother,  should  "have  and  hold 
said  real  estate,  aud  receive  all  Income  and 
profits  therefrom  during  the  period  of  the 
natural  life  of  the  said  Margaret  Rigler,  and- 
upon  her  death  the  said  real  estate  shall 


revert  to  the  grantor.  It  is  hereby  Intended 
by  this  Instrument  to  convey  to  said  Mar- 
garet Rigler  a  life  estate  In  all  the  real  estate 
belonging  to  the  estate  of  Lawrence  Rigler, 
deceased."  The  deed  was  duly  acknowledged 
and  recorded,  and  thereafter  and  up  to  the 
time  of  her  decease  such  property  was  man- 
aged and  controlled  by  Margaret  Rigler ,  she 
receiving  the  rents  and  profits  therefrom. 
March  15,  1905,  she  entered  into  a  contract 
of  lease  with  the  appellants  for  the  period  of 
five  years,  at  a  monthly  rental  of  $30.  Be- 
fore the  expiration  of  this  lease,  on  Septem- 
ber 18,  1908,  another  lease  at  the  same 
rental  was  entered  into  between  the  parties; 
the  term  specified  therelp  being  from  May  15, 
1910,  the  date  of  the  expiration  of  the  first 
lease,  to  May  15,  1920. 

Margaret  Rigler  died  Intestate  March  6, 
1910,  survived  by  ber  two  daughters.  Her 
death  occurred  over  two  months  before  the 
expiration  of  the  first  lease.  An  administra- 
tor of  her  estate  was  appointed,  who  col- 
lected rent  from  the  appellants  as  it  became 
due  up  to  March  16,  1911.  The  rents  thus 
i-eceived  were  duly  accounted  for,  and  were 
distributed  with  the  funds  of  the  estate  to 
the  daughters  of  Mrs.  Rigler.  On  the  10th 
day  of  April,  1911,  the  two  daughters  of  Mrs. 
Rigler,  then  being  the  owners  of  the  fee  in 
said  property,  conveyed  the  same  to  J.  F. 
Sanders,  appellee,  in  which  conveyance  their 
husbands  Joined.  In  the  deed  Is  this  provi- 
sion: "The  grantee  herein  assuming  the 
lease  now  on  said  property,  and  all  contracts 
in  reference  to  said  property."  TOiereafter,  on 
June  20,  1911,  this  action  to  recover  posses- 
sion of  the  property  was  brought  by  the  ap- 
pellee, alleging  unlawful  possession  on  the 
part  of  the  defendants,  these  appellants,  and 
claiming  damages.  By  way  of  defense  they 
pleaded  their  rights  under  the  lease  of 
September  18,  1908,  and  averred  that  such 
lease  was  made  with  the  knowledge,  approval 
and  direction  of  the  daughters  of  Mrs.  Rigler 
and  their  husbands.  They  aver  that  the 
plaintiff,  appellee,  purchased  said  real  estate 
April  10,  1911,  well  knowing  that  defendants 
had  said  lease  and  were  In  possession  of  the 
premises,  and  that  the  lease  was  valid  as  be- 
tween the  tenants  and  the  grantors  of  Sand- 
ers. They  pleaded  that  the  grantors  of  ap- 
pellee participated  In  the  benefits  of  the  lease 
and  collected  and  received  the  rents  and 
pronls  arising  under  It,  and  that  they  were 
estopped  to  deny  that  appellants  had  rights 
thereunder  as  claimed  by  them.  Appellants 
also  pleaded  a  ratification  and  confirmation 
of  the  lease  by  Mrs.  Weber  and  Mrs.  Spelsz 
and  their  husbands,  and- that  the  fact  of  such 
ratification  was  known  to  Sanders,  then 
grantee,  prior  to  his  purchase  of  the  proper- 
ty. It  was  also  pleaded  that  the  grantee, 
Sanders,  was  In  privity  with  his  grantors, 
and  that  with  such  knowledge  he  assumed 
the  lease  in  the  conveyance  to  him,  and  that 


*For  other  cases  see  Bam*  topic  and  section  NUMBER  in  Dec  Dig.  *  Am.  Dig.  Key-No.  Series  t  Rep'r  Indexes 
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such  assumption  was  for  the  benefit  of  the 
appellants,  and  that  he  is  estopped. from  now 
taking  any  position  contrary  to  said  ratifica- 
tion. Trial  was  had  in  the  district  court,  and 
judgment  was  entered  finding  the  plaintifC, 
J.  F.  Sanders,  entitled  to  possession  of  the 
premises,  directing  the  issuance  of  a  writ  of 
possession,  and  entering  Judgment  against 
the  appellants  for  damages. 

[1]  2.  Mrs.  Klgler  was  possessed  of  a  life 
estate  In  the  property  in  controversy.  It  is 
a  general  rule  that  upon  the  death  of  a  ten- 
ant for  life  all  interest  of  his  lessee  ceases. 
Carman  v.  Mosler,  105  Iowa,  367,  75  N.  W. 
323,  and  cases  therein  dted.  It  is  there  held 
that  the  lessee  has  n«  greater  rights  than  his 
lessor,  and  the  estate  held  by  him  is  subject 
to  be  defeated  by  the  death  of  a  tenant  for 
life.  Appellee's  claim  in  this  case  is  bottom- 
ed upon  that  principle.  At  the  time  of  the 
death  of  Mrs.  Rlgler,  the  lease  held  by  ap- 
tiellants  had  not  by  its  terms  expired.  There 
was  a  period  of  more  than  two  months  yet 
covered  by  it,  subject  of  course  to  the  ap- 
plication of  the  rule  above  stated. 

[2]  Upon  the  termination  of  the  lease, 
whether  it  be  held  to  have  been  upon  the 
death  of  Mrs.  Rlgler  or  on  May  15,  1910,  the 
date  fixed  as  its  expiration,  in  the  absence  of 
facts  showing  to  the  contrary,  the  further 
occupancy  of  the  lessees  with  the  consent  of 
the  owners  would  be  assumed  to  be  as  ten- 
ants at  wllL  CkMle,  §  2991;  O'Brien  v. 
Troxel,  76  Iowa,  760,  40  N.  W.  704;  German 
State  Bank  v.  Herron,  111  Iowa,  26,  82  N.  W. 
430;  Andrews  v.  Creamery  Co.,  118  Iowa, 
598,  92  N.  W.  706,  60  L.  R,  A.  399,  96  Am.  St 
Rep.  412.  The  presumption  thus  created  is 
not  a  conclusive  one,  but  it  is  subject  to  be 
inet  and  overcome  by  proof  that  the  parties 
had  by  their  agreement  or  acts  determined 
upon  or  recognized  a  different  tenancy.  24 
Cyc.  1033. 

[3]  The  lease  under  which  appellants  now 
claim  the  right  of  possession  by  its  terms  was 
to  commence  May  15,  1910.  Before  the  ar- 
rival of  that  time  the  lessor  was  dead.  Her 
estate  in  the  property  having  been  limited 
to  her  lifetime,  no  rights  could  be  claimed  by 
the  lessees  under  such  second  lease,  unless 
after  the  death  of  the  lessor  it  was  adopted 
by  her  heirs,  and  unless  the  continued  posses- 
sion of  the  property  by  the  lessees  after  the 
beginning  of  its  term  was  recognized  and  ac- 
quiesced in  by  them  and  by  the  tenants  as 
being  under  the  lease  and  not  as  tenants  at 
will.  To  ascertain  the  rights  of  the  parties, 
we  must  therefore  turn  to  the  evidence,  in 
its  application  to  the  question  of  adoption  or 
acceptance  of  the  contract  of  lease,  and  also 
as  to  the  knowledge  which  the  grantee  in  the 
deed  had  of  the  claim  of  SutUve  Bros. 

3.  A  witness.  Rev.  Jacob  Neusch,  testified 
that  he  transacted  business  for  Mrs.  Rlgler 
during  her  lifetime,  and  acted  as  administra- 
tor of  her  estate ;  that  he  was  authorized  by 
Mrs.  Rigler  to  sign  the  ten-year  lease  for  her, 


and  did  sign  It  on  the  date  it  bears,  to  wit. 
September  18,  1908.  After  the  death  of  Mrs. 
Rlgler,  and  as  administrator  of  her  estate,  be 
collected  the  rent  from  Sutllve  Bros.,  the 
lessees,  accounted  for  the  same  in  hla  reports 
as  administrator,  and  distributed  the  estate  , 
of  which  the  rents  were  a  part,  to  the  daugb-  ! 
ters  of  Mrs.  Rigler,  grantors  of  Sanders.  He 
testified  that  he  acted  for  the  heirs  of  Mrs. 
Rlgler  in  making  the  sale  to  Sanders.  He 
also  testified  that  he  was  not  present  when  j 
the  deed  was  written,  but  that  it  was  drawn 
according  to  his  Instructions,  and  that  he 
told  the  attorney  who  prepared  the  Instm- 
raent  to  insert  in  it  the  provision  "the  gr&ntee 
herein  assumes  the  lease  now  on  said  prop- 
erty," having  in  mind,  as  he  says,  the  SutUve 
lease  that  was  on  the  property.  Tbere  was 
no  other  lease.  He  also  directed  the  inser- 
tion of  the  words  "and  all  contracts  In  refer-  i 
ence  to  said  property"  after  the  provision 
assuming  the  lease.  This  latter  clause  was 
Inserted,  as  he  says,  to  cover  an  obligation 
created  in  a  prior  lease  by  Sutlive  Bros,  from 
the  husband  of  Mrs.  Rlgler,  who  was  then  ' 
the  owner  of  the  property,  which,  we  gather 
from  the  imperfect  record  on  that  subject, 
permitted  the  lessees  to  install  a  furnace  in 
the  leased  premises,  and  obligated  the  lessor 
upon  the  expiration  of  the  term  to  pay  its 
then  value  to  the  lessee.  J.  F.  Sanders,  the 
appellee,  testified  that  at  the  time  of  the 
purchase  by  him  he  knew  that  Sutllve  Bros, 
claimed  to  have  a  lease  on  the  building;  i 
that  he  had  been  in  to  see  them  before  pur- 
chasing, but  had  not  discussed  the  question 
of  the  lease  with  them.  He  had  the  clauses 
In  the  deed  examined  before  he  paid  for  the 
building  and  knew  that  they  were  there. 
Sarah  Spelsz,  one  of  the  grantors  in  the  con- 
veyance to  Sanders,  testified  as  to  an  alleged 
conversation  with  Sanders  prior  to  the  sale 
to  him,  which  she  says  occurred  at  her  home, 
in  which  she  claims  to  have  told  him  there 
was  a  lease  on  the  property,  and  that  he  said 
he  did  not  care.  This  conversation  is  denied 
by  Sanders,  with  the  further  statement  that 
he  had  never  seen  Mrs.  Spelsz  before  the  day 
of  the  trial.  E.  L.  Sutllve,  one  of  the  appel- 
lants, testified  that  before  buying  the  building 
Sanders  asked  him  about  the  ownership  of 
the  furnishings  and  fixtures;  that  he  was 
told  that  they  belonged  to  SutUve  Bros.,  and 
also  that  they  had  a  ten-year  lease  on  the 
building  running  from  May  15,  1910;  that 
after  Sanders  purchased  the  property  be 
asked  Sutllve  if  they  would  not  like  a  new 
lease  at  a  little  more  rent,  if  he  would  fix  up 
the  property;  and  that  he  (Sutlive)  said  they 
could  not  afford  it  at  present  In  rebuttal 
Mr.  Sanders  testified  that  Sutlive  did  not  say 
such  a  paper  as  the  lease  was  In  existence. 

[4]  4.  This  is  the  substance  of  the  testi- 
mony bearing  upon  the  relations  of  the  par- 
ties  as  to  the  lease,  and  also  as  to  the  knowl- 
edge of  Sanders,  before  his  purchase,  of 
the  claims  made  under  it  Sanders,  of  course, 
in  purchasing  the  property  was  bound  to  take 
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notice  of  the  claims  of  one  in  possesion.  In 
addition  to  the  obligation  which  the  law 
thus  cast  upon  him,  and  the  presumption 
of  notice  from  It,  he  also  had  actual  notice 
that  the  SntllTes  made  some  claim  to  It, 
and  from  all  the  evidence  it  is  a  fair  con- 
dasion  that  he  knew  they  claimed  under  a 
lease.  In  addition  to  tUs,  the  conveyance  to 
him  expressly  provided  that  be  should  "as- 
gnme  the  lease  now  on  said  property" ;  and 
It  la  undisputed  that  the  only  lease  to  which 
mcb  could  apply  was  that  claimed  by  the 
Sntllve  Bros.  In  accepting  the  deed  contain- 
ing that  provision,  the  appellee  became  bound 
(or  Its  performance  and  held  to  whatever 
obligation  which  in  that  respect  could  be 
VTged  against  the  grantors  at  the  time  of  the 
conveyance.  Sezauer  v.  Wilson,  136  Iowa, 
357,  U3  N.  W.  941,  14  li.  B.  A.  (N.  S.)  186, 
15  Ann.  Cas.  64,  and  cases  dted  therein. 

[t]  5.  There  is  then  left  for  determination 
the  question  whether,  under  the  facts  In  the 
record,  there  had  been  such  acts  by  the  heirs 
of  Mrs.  Rigler,  or  their  agent,  which  amount- 
ed to  a  recognition  of  the  new  lease  with 
Sntllve  Bros.  Admitting  that  upon  the  death 
of  Mrs.  Bigler,  the  life  tenant,  all  rights  of 
her  lessee  terminated  by  operation  of  law, 
;et  It  was  within  the  power  of  her  suc- 
cessors. In  right  of  occupancy,  the  owners  of 
the  title,  to  recognize  and  confirm  the  second 
lease,  and  make  it  effective  as  between  them- 
selves and  the  tenant  Lowiey  v.  Reef,  1 
Ind.  App.  244,  27  N.  B.  826 ;  24  Cyc.  911.  At 
the  time  of  the  execution  of  the  tev-year 
lease,  Mrs.  Bigler  had  the  right  to  so  con- 
tract, subject  only  to  the  limitation  which  the 
law  placed  upon  her  right  of  control.  The 
contract  was  not  void  for  any  reason,  was 
not  against  public  policy.  It  was  a  valid 
contract  to  take  effect  in  the  future,  subject 
to  be  defeated  only  by  her  death.  Upon  the- 
happening  of  that  event  the  appellants  were 
In  possession  ander  their  former  lease,  the 
terms  of  which  had  not  expired.  Upon  Its 
expiration  no  actual  change  was  made  in  the 
relation  of  the  parties,  save  that  which  re- 
snlted  from  operation  of  law.  The  appellants 
continued  in  possession  and  paid  rent  as  be- 
fore for  the  balance  of  the  term  of  the  old 
lease  and,  until  sale  of  the  property,  made 
payment  as  before;  and  while  the  larger 
part  of  the  payments  were  made  to  the  ad- 
ministrator of  the  estate  of  Mrs.  Rigler,  and 
accounted  for  by  him  In  his  settlement,  he 
also,  as  he  testifies,  acted  for  Mrs.  Rigler 
in  making  the  new  lease,  and  of  course  knew 
of  its  conditions,  and  of  the  claim  under  which 
the  Sntlives  were  holding.  While  proof  of 
an  intention  on  the  part  of  lessee  holding 
over  after  the  termination  of  his  lease  that  he 
is  occupying  the  property  other  than  as  a 
tenant  at  will  la  not  sufiident  to  establish 
that  fact  (24  Cyc:  1033),  yet  such  is  proper 
to  be  considered  in  connection  with  the  acts 
of  the  owners  In  determining  the  true  rela- 
tions existing  between  the  partle& 


Rev.  Neusch,  so  far  as  appears  from  the 
record,  acted  for  the  mother  during  her  life- 
time in  all  matters  relating  to  thet  lease,  and 
after  her  death  conducted  all  the  business  of 
the  daughters  concerning  the  property,  in 
collecting  the  rents  and  in  effecting  the  sale. 
That  he  considered  the  lease  to  be  effective 
there  can  be  no  doubt.  Otherwise  he  would 
not  have  placed  upon  the  grantee  of  the 
property,  under  the  conditions  in  the  deed, 
the  burden  of  "the  lease  now  on  said  prop- 
erty." While  as  administrator  of  the  es- 
tate of  Mrs.  Rigler  he  would  t>e  without 
power  to  bind  her  daughters  in  any  matter 
affecting  this  property,  it  not  being  subject 
to  administration,  yet  in  receiving  and  ac- 
counting for  the  rents  as  a  part  of  the  es- 
tate no  change  was  made  In  the  rights  of  the 
daughters  to  the  fund,  they  being  the  only 
ones  to  share  In  the  distribution,  and  no  part 
of  the  rent  was  needed  or  used  to  pay  the 
indebtedness  of  the  estate.  They  permitted 
the  rent  to  be  so  handled,  and  in  so  caring 
for  it  be  was  their  agent  It  also  appears 
from  bis  reports  that  Neusch  paid  all  the 
taxes  accruing  against  the  property.  Assum- 
ing, In  view  of  the  denial  of  Sanders  of  any 
conversation  with  Mrs.  Speisz,  that  the  rec- 
ord Is  silent  as  to  any  act  or  declaration  of 
the  daughters  bearing  upon  the  nature  of 
appellants'  occupancy,  other  than  in  receiv- 
ing the  rent,  their  acquiescence  In  the  man- 
agement of  the  property  by  Rev.  Neusch 
and  by  tbeir  declaration  in  the  deed,  yet,  in 
the  view  we  take  of  it,  these  several  cir- 
cumstances tend  most  strongly  to  show  that 
they,  as  well  as  the  tenants,  recognized  and 
adopted  the  second  lease  as  creating  mutual 
rights  and  obligations.  While  the  payment 
and  receiving  of  rent  was  conslstent^rlth  the 
existence  of  a  tenancy  at  will,  the  provisions 
of  the  conveyance  most  strongly  rebut  that 
view.  We  must  give  effect  to  all  of  the  lan- 
guage of  the  deed  in  determining  the  rights 
of  grantors  and  grantees  under  it  We  are 
satisfied  that  in  making  the  conveyance  the 
grantors  intended  to  give  recognition  and 
protection  to  the  rights  of  the  appellants  un- 
der the  second  lease,  and  by  its  execution 
and  before  its  delivery  they  did  so ;  and  that 
In  accepting  it  the  grantee  knew  of  such  pur- 
pose, and  took  the  property  subject  to  that 
claimed  right  Mrs.  Weber  and  Mrs.  Speisz, 
by  their  agent,  bad  treated  the  lease  as  val- 
id, the  tenants  so  acted  upon  it,  and  the  con- 
veyance placed  its  burden,  if  It  be  such,  up- 
on the  grantee  He  accepted  it  with  both 
actual  and  presumed  knowledge  of  the  rights 
of  the  persons  in  possession,  and  is  bound  to 
fulfill  the  obligations  which  he  assumed. 

[B]  6.  Appellants  filed  in  this  court  what 
is  designated  as  additional  and  amendn^ent 
to  abstract  It  contained  only  the  memoran- 
da for  Judgment  filed  in  the  case  by  the  trial 
court,  and  this  already  had  been  made  a  part 
of  the  record  in  this  court  In  appellee's  ad- 
ditional abstract    It  was  an  unnecessary  >^ 
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pense,  and  Its  cost  will  be  taxed  to  appel- 
lant 

7.  From  .the  conclusion  reached  the  Judg- 
ment of  the  trial  court  is  reversed. 

WEAVER,  C.  J.,  and  DEEMBR  and  GAT- 
NOB,  JJ.,  concur. 


BABGER  et  al.  t.  BBOWN. 
(Supreme  Court  of  Iowa.     Oct  24,  1913.) 

1.  CONTRACTB  (§  346*)— ACTIONS— VARIANCB. 

If  defendant  promised  to  pay  plaintiff  for 
services  performed  in  supporting  defendant's 
son,  plaintiff  could  recover  therefor,  though  the 
promise  was  made  after  the  date  alleged  in  the 
petition;  the  variance  in  that  respect  being  im- 
material so  as  to  be  disregarded  under  the  di- 
rect provisions  of  Code,  §  3597. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  SI  1714.  1718-1761;  Dec.  Dig.  t 
346.*] 

2.  CONTRAOFB  (|  28*)— ACTIORS— ADUIBSION  OT 

Evidence. 

In  an  action  on  a  contract  to  keep  and  sup- 
port defendant's  minor  son,  evidence  that  plain- 
tiff was  expecting  compensation  for  keeping  the 
child  was  immaterial  on  the  question  of  whether 
there  was  an  express  promise  by  defendant  to 
pay  therefor. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  tf  133-140, 1755,  1782-1785, 1785%, 
1820,  1821;  Dec,  Dig.  S  28.*] 

3.  Appeai,  and  Ebbor  (§   1053*)— H  abmt.ichh 
Esbob— Aduission  OF  Evidence. 

Any  error,  in  an  action  on  a  contract  to 
pAy  for  keeping  defendant's  minor  son,  in  admit- 
ting immaterial  evidence  that  plaintiff  was  ex- 
pecting compensation,  was  not  prejudicial  to  de- 
fendant, where  the  court  instructed  that  plain- 
tiff could  not  recover  unless  it  was  found  that 
the  services  were  rendered  pursuant  to  an  ex- 
press agreement  by  defendant  to  pay  therefor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4178-4184;  Dec.  Dig.  | 
1053.*]  • 

4.  Appeai.   and    Ebbob   (|   930*)— Pbesomf- 

TIONS. 

It  must  be  presumed  that  the  jury  followed 
the  instructions  in  reaching  their  verdict. 

[Ed.  Note.— For  othei;  cases,  see  Appeal  and 
Error,  Cent  Dig.  t§  3755-3781;  Dec.  Dig.  { 
930.*] 

Appeal  from  District  Court,  Linn  County; 
MUo  P.  Smith,  Judge. 

Action  at  law  to  recover  upon  an  alleged 
oral  agreement  by  the  defendant  to  pay  plain- 
tiffs for  the  care  and  support  of  his  minor 
son.  There  was  a  verdict  and  judgment  for 
plaintiffs,  and  defendant  appeals.    AfiSrmed. 

John  N.  Hughes,  of  Cedar  Rapids,  and  C. 
L.  Taylor,  of  Mason  City,  for  appellant  O. 
W.  Binghain,  of  Cedar  Rapids,  for  appellees. 


PER  CURIAM.  Defendant's  wife  died  In 
the  year  1894.  Soon  after  her  death  plain- 
tiffs took  the  infant  son  of  the  defendant, 
and  since  that  time  have  kept  and  cared  for 
blm.  They  allege  that  they  have  performed 
this  service  upon  the  express  agreement  and 
promise  of  the  defendant,  made  about  Jan- 
uary, 1S94,  to  pay  therefor  at  such  rate  as 


should  be  reasonable  and  Just  They  further 
aver  that,  except  a  single  installmoit  of  $25 
and  a  few  smaller  items,  no  part  of  the  debt 
so  contracted  baa  ever  been  paid.  It  is  not 
denied  that  plaintiffs  have  kept  and  cared 
for  the  child,  but  defendant  alleges  that  they 
assumed  such  custody  voluntarily  and  with- 
out request  on  his  part,  but  with  the  declared 
desire  and  purpose  to  make  the  child  a  mem- 
ber of  their  family  to  be  received  and  cared 
for  by  them  as  their  own.  He  further  avers 
that  he  has  frequently  and  on  different  occa- 
sions proposed  and  sought  to  resume  the 
care  and  custody  of  his  son,  but  plaintiffs 
have  always  objected  thereto  and  earnestly 
urged  that  they  were  attached  to  the  boy 
and  loved  him  as  their  own  son  and  wished 
to  keep  him  as  such. 

[1]  It  will  be  seen  at  once  that  the  vital 
question  of  fact  is  whether  an  agreement 
to  pay  for  such  service  was  ever  made  by 
the  defehdant  That  question  was  fairly  sub- 
mitted to  the  Jury  and  found  against  the 
defendant  The  verdict  has  ample  support 
in  the  testimony.  The  errors  assigned  for  a 
reversal  are  that  the  court  erred  in  instruct- 
ing the  Jury  upon  the  issues  Joined,  in  refus- 
ing to  submit  to  the  Jury  defendant's  plea 
of  the  statute  of  limitations,  and  in  the  ad- 
mission of  certain  testimony.  We  think 
neither  Objection  Is  well  taken.  The  instruc- 
tion does  not,  as  counsel  seem  to  think,  per- 
mit the  plaintiff  to  recover  upon  a  contract 
other  than  the  one  pleaded  in  the  petition. 
It  tells  the  Jury,  in  substance,  that  U  they 
find  that  defendant  did  promise  to  pay,  and 
plaintiffs  relying  thereon  performed  the  serv- 
ice, they  were  entitled  to  recover,  although 
the  promise  may  have  been  made  at  a  date 
subsequent  to  the  time  alleged  in  the  petition. 
This  was  not  erroneous.  The  exact  date  of  the 
agreement,  if  any,  was  not  a  controlling  fact, 
and  a  variance  in  respect  thereto  is  immate- 
rlaL  It  is  a  settled  and  statutory  rule  in 
this  state  that  an  immaterial  variance  be- 
tween pleading  and  proof  is  to  be  disregarded. 
Code,  I  3597. 

The  case  as  made  did  not  Justify  the  court 
in  submitting  the  defense  of  the  statute  of 
limitations.  The  pleaded  contract  was  either 
entire  and  no  right  of  action  arose  thereon 
until  it  was  fully  performed  or  otherwise 
terminated,  or  plaintifTs  claim  is  in  the 
nature  of  a  continuous  open  account  for  the 
accruing  items  of  service  and  the  statute  had 
not  run  against  any  part  of  it  There  was 
no  question  upon  tliis  issue  for  the  considera- 
tion of  the  Jury. 

[2]  The  rulings  upon  evidence  are  clearly 
right,  except  perhaps  in  permitting  one  wit- 
ness to  say  that  Mrs.  Barger  was  expecting 
compensation  for  keeping  the  child,  a  matter 
of  which  the  witness  was  probably  not 
competent  to  speak,  and  immaterial  upon  the 
question  whether  there  was  an  express  prom- 
ise to  pay. 

[3]  But  the  record  is  such  it  must  be  said 
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to  afflimatlTely  appear  that  no  prejudice 
could  have  resulted  therefrom  to  the  defend- 
ant The  court  Instructed  the  jury  that  no 
recovery  could  be  bad  unless  It  was  first 
found  that  the  serrloe  was  rendered  pursu- 
ant to  an  express  agreement  by  the  defend- 
ant to  pay  therefor. 

[4]  It  must  be  presumed  that  the  Jury  did 
Its  duty  and  followed  the  Instructions  in 
reaching  its  verdict  It  is  Inconceivable  that 
the  remark  of  the  witness  to  which  excep- 
tion is  taken  could  have  influenced  this  find- 
ing, and  we  cannot  make  its  admission  in 
testimony  the  ground  for  setting  aside  the 
judgment  and  putting  the  parties  and  the 
public  to  the  expense  of  another  triaL  The 
Instructions  as  a  whole  are  very  favorable 
to  the  appellant,  and  the  whole  record  pre- 
sents 8  case  tn  which  there  is  no  reasonable 
prospect  of  a  difTerent  result  even  If  a  new 
trial  were  ordered. 

The  Judgment  of  the  district  court  Is  there- 
fbre  affirmed. 


MABTIN  WOODS  CO.  v.  CHICAOO,  R.  L  & 
P.  BY.  00. 

(Snpreme  Court  of  Iowa.    Oct  23,  1813.) 

1.  Cabbixbs  (I  94*)— F AHUM  or  CoNsiaincE 
TO  Bbceivk  Goods— DispoBrnoN—DAitAOML 
The  measure  of  a  carrier's  liability  for  its 
tecbniciU  conversion  of  unclaimed  goods  by  dis- 
posing of  them  without  complying  with  Code, 
S  3130-3134,  inclusive,  relative  to  notieying 
e  owner  or  consignee  of  the  amount  of  the 
charges  and  advertiaing  and  selling  such  prop- 
erty, was  the  reasonable  market  value  of  the 
goods  at  the  point  of  deBtination  on  the  date 
«t  such  disposition. 

fEJd.  Note.— For  other   cases,  see   Carriers, 
Cent  Dig.  H  367-«96,  469^,   Dec.  Dig.  {  94.*J 

2k  BviuKNOB  (I  601*)  — Opinions  — Valot — 

CBOSS-SXAiaNATION- TKSTINO  OAHDOB  AND 

Knowudqe  or  WiTmcas. 

In  an  action  against  a  carrier  for  the  val- 
ne  of  a  shipment  of  peaches,  which,  following 
the  consignee's  refusal  to  accept,  it  disposed 
of  without  complying  with  the  statute,  where 
the  consignee's  general  manager  testified  as 
to  the  market  value  of  peaches,  a  question 
asked  him  on  crosa-examination  aa  to  what  he 
paid  for  the  peaches  in  question  should  have 
been  admitted  as  a  teat  of  his  candor  and  the 
weight  of  his  opinion. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  2292-2305;    Dec.  Dig.  {  501.*] 

8.  Afpkai.  and  Bbbob  (I  1056*)— Habuuess 
Ebsob— Exclusion  or  Evipencx. 

In  an  action  against  a  carrier,  for  the  val- 
ue of  a  shipment  of  peaches  which,  upon  the 
consignee's  refusal  to  accept,  it  disposed  of 
without  complying  with  the  statute,  the  errone- 
ous exdnsion  of  a  question,  asked  on  cross- 
examination  of  the  consignee's  general  manag- 
et,  who  bad  testified  as  to  the  market  value  of 
peaches  at  the  point  of  destination,  as  to  what 
be  paid  for  those  in  question  did  not  require  a 
reversal,  where  his  testimony  as  to  the  mar- 
ket value  at  that  point  was  allowed  to  stand 
practically  undisputed  and  it  did  not  appear 
what  defendant  expected  to  disclose  by  such 
question,  and  the  Jury  fixed  the  value  at  an 


amount  less  than'  that  testified  to  by  the  Wit- 
ness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4187-4193,  4207;  Dec. 
Dig.  {  1056.*] 

4.  CABiBiBBs  (!  133*)— Actions  fob  Dakaoes 

— EVIDBNOB. 

In  an  action  against  a  carrier  for  the  val- 
ue of  peaches,  which,  upon  the  consignee's  re- 
fusal to  accept  it  sent  to  Chicago  and  disposed 
of  without  complying  with  the  statute,  the  ex- 
clusion of  a  question,  asked  a  witness  after  he 
had  testified  that  the  two  car  loads  of  peaches 
could  have  been  disposed  of  at  the  point  of  des- 
tination in  one  day  if  sold  cheap  enough,  as 
to  how  the  price  would  have  to  be  as  compared 
with  the  price  of  such  peaches  if  they  were 
just  Buffident  to  supply  the  normal  demand  was 
not  error,  where  the  carrier  did  not  seek  to 
show  by  the  witness,  or  by  any  one  else,  what 
the  peaches  would  have  brought  on  the  market 
at  that  place  under  such  circumstances,  espe- 
cially as  the  question  was  very  indefinite  in 
form. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SI  683-687,  606;  Dec.  Dig.  f  133.*] 
6.  Affbai.  and   Ebbob  (S  1050*)— Habhxjbss 

Ebbob— Admission  or  Evidsncb. 

In  an  action  against  a  carrier  for  the  val- 
ue of  unclaimed  goods,  which  it  disposed  of 
without  complying  with  the  statute,  the  admis- 
sion of  bills  of  lading  issued  by  a  connecting 
carrier,  over  the  objection  that  there  was  no 
proof  of  their  genuineness,  was  not  prejudl- 
dal  to  the  carrier,  where  it  admitted  the  re- 
ceipt of  the  goods  and  there  was  nothing  in 
the  bills  of  lading  inconsistent  with  its  con- 
tentions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  1068,  1069,  4163-4157, 
4166;    Dec.  Dig.  {  1060.*] 

Appeal  from  District  Oonrt,  Soott  Ooonty ; 
F.  D.  Letts,  Judge. 

This  is  aa  action  for  damages  for  alleged 
conversion  of  two  car  loads  of  peaches, 
which  had  been  consigned  to  the  plaintifr, 
and  which  had  been  received  by  the  defend- 
ant as  a  common  carrier,  to  be  delivered  to 
the  plaintiff  at  Davenport  There  was  a 
verdict  and  Judgment  thereon  for  the  plain- 
tiff.   The  defendaat  appeals.    Affirmed. 

F.  W.  Sargent  and  J.  H.  Johnson,  both  of 
Des  Moines,  and  Cook  &  CallufF,  of  Daven- 
port, for  appellant  Isaac  Petersberger,  of 
Davenport,  for  appellee. 

EVANS,  J.  The  plalntlfl  Is  a  corporation 
engaged  in  the  wholesale  fruit  business  at 
Davenport  Prior  to  September  2,  1910,  it 
had  purchased  through  Des  Moines  brokers, 
Chaney  &  Co.,  two  car  loads  of  Washington 
Elberta  peaches  to  be  shipped  from  the  state 
of  Washington  to  Davenport,  Iowa.  The 
defendant  received  such  cars  from  the  North- 
ern Padflc  Railroad  Company,  as  a  connect- 
ing carrier,  and  transported  the  same  from 
the  point  of  transfer  to  Davenport  It  de- 
livered the  first  car  on  its  "team  track"  at 
Davenport  on  September  2,  1910,  and  imme- 
diately notified  the  plaintiff  of  its  arrival. 
The  plaintiff's  inspector  on  the  same  day  ex- 
amined the  goods  and  reported  the,  same  as 
"overripe,"  and  the  plaintiff  refused  to  ac- 
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cept  the  same.  On  September  9th,  the  de- 
fendant delivered  the  second  car  on  Its  "team 
track"  and  notified  the  plaintiff  on  the  same 
day.  Plaintiff's  Inspector  examined  this  car 
on  the  same  day,  and  made  a  like  report  as 
on  the  first  car.  The  plaintiff  refused  to 
receive  this  car  also.  The  refusal  of  the  sec- 
ond car  was  based  on  the  additional  ground 
that  It  was  shipped  too  soon,  and  that  there 
sbould  have  been  an  interval  of  10  days  be- 
tween shipments.  On  September  9th  the 
defendant  moved  the  cars  to  its  idng  plant 
at  Silvis,  111.,  for  the  purpose  of  re-icing  the 
cars  and  preserving  the  fruit  This  station 
was  four  or  rive  miles  east  of  Davenport; 
the  company  having  no  icing  plant  at  Daven- 
port The  cars  and  their  rejected  contente 
remained  at  Silvis  until  September  15th. 
An  inspection  on  that  date  disclosed  a  dete- 
riorating condition,  which  made  it  imperative 
that  they  be  disposed  of  at  once.  They  were 
immediately  shipped  to  Chicago  by  the  de- 
fendant and  sold  on  the  market  there  on  the 
following  day  at  prices  ranging  from  25  to 
45  cents  per  box.  Each  car  contained  1,134 
boxes. 

[1]  The  defendant  wholly  failed  to  observe 
the  requirements  of  sections  3130-3134  of 
the  Code.  It  Is  conceded  that  such  failure 
rendered  it  guilty  of  a  technical  conversion. 
The  measure  of  Its  liability,  therefore,  for 
such  conversion  was  the  reasonable  market 
value  of  the  goods  at  Davenport  on  Septem- 
ber 15,  1910.  The  question  of  value  was  the 
only  disputed  issue  in  the  case. 

The  principal  questions  presented  for  our 
consideration  by  the  appellant  relate  to  rul- 
ings on  the  admission  of  evidence. 

[2, 3]  1.  The  principal  witness  on  behalf 
of  the  plaintiff  was  Tanner,  its  general  man- 
ager. He  testified  that  the  market  value  of 
peaches  at  Davenport  on  September  15,  1910, 
was  from  76  to  85  cente  per  box.  On  cross- 
examination  he  was  asked  to  state  what  he 
paid  for  such  peaches.  The  court  sustelned 
an  objection  as  incompetent,  immaterial,  and 
irrelevant,  and  not  the  proper  measure  of 
damages,  Ciomplaint  Is  now  made  of  such 
ruling.  The  attempted  cross-examination 
was  proper  both  as  a  test  of  the  candor  of 
the  witness  and  of  the  weight  of  his  opin- 
ion. Hanley  v.  Hallway  Company,  154  Iowa, 
60,  134  N.  W.  41T,  and  cases  dted  therein. 
The  ruling  was  therefore  technically  erro- 
neous. In  the  light  of  the  whole  record, 
however,  we  cannot  deem  the  error  a  revers- 
ible one.  There  is  nothing  in  the  record  to 
indicate  whether  an  answer  to  the  question 
would  have  been  favorable  to  the  defendant, 
nor  did  the  defendant's  attorney  indicate  In 
any  way  what  he  exi)ected  to  disclose  by 
such  cross-examination.  The  testimony  of 
this  witness  as  to  the  market  value  at  Dav- 
enport was  finally  allowed  to  stend  undis- 
puted. Although  the  defendant  Introduced 
testimony  to  show  the  market  value  in  Chi- 
cago, It  offered  no  testimony  to  show  the 
market  value  In  Davenport  except  that  one 


of  Its  witnesses  testlfled  that  the  market 
value  would  be  somewhat  greater  in  Daven- 
port than  in  Chicago.  The  Jury  found  a  val- 
ulatlon  of  70  cents  per  box,  wliich  was  less 
than  that  stated  by  Tanner.  In  the  light  of 
this  record  we  think  the  proposed  evidence 
was  too  uncertain  and  unimportant  to  war- 
rant a  reversal,  and  its  exclusion  most  be 
deemed  nonprejudicial. 

[4]  2.  J.  J.  Buzzard  was  called  by  the  de- 
fendant as  an  expert  witness,  who  was  en- 
gaged In  the  wholesale  fruit  business  in 
Davenport  The  following  was  a  part  of  his 
examination  by  the  defendant:  "Q.  If  yoa 
had  a  car  of  peaches  that  was  received  here 
on  the  2d  day  of  September,  and  at  that 
time  were  overripe,  and  they  stayed  In  the 
car  under  refrigeration  until  the  16th  day 
of  September  and  subject  to  the  decay  which 
would  occur  during  these  14  days,  wonld 
there  be  a  market  in  Davenport  on  the  16th 
day  of  September  for  a  car  of  such  peaches, 
such  box  peaches?  A.  Yes ;  I  believe  it  could 
be  sold,  if  sold  reasonable  enough,  cheap 
enough.  Q.  Would  there  be  a  market  for 
two  cars  under  such  conditions  as  ttiat?  A. 
Do  you  mean  Davenport  or  the  three  cities? 
Q.  The  three  cities ;  that  is,  calling  the  pop- 
ulation In  the  three  cities  100,000  and  Dav- 
enport half  of  that  A.  Tes;  If  sold  cheap 
enough  a  market  could  t>e  found  for  both 
cars.  Q.  How  would  the  price  have  to  be, 
as  compared  with  the  price  of  such  peaches, 
tf  they  were  just  sufficient  to  supply  the 
normal  demand  for  peaches  of  that  kind 
that  accrue  by  reason  of  these  fmlt  stands? 
(Objected  to  as  Incompetent,  immaterial.  Ir- 
relevant and  no  foundation  having  been 
laid.  Sustained.  Defendant  excepts.)"  The 
plaintiff  complains  of  the  adverse  ruling  here 
shown.  The  question  objected  to  was  very 
indefinite  in  form.  Its  apparent  purpose  was 
to  elicit  testimony  to  the  effect  that  so  large 
a  quantity  of  i)eaches  could  not  be  sold  upon 
the  Davenport  market  in  a  day  without  a 
reduction  from  the  market  price.  The  wit- 
ness had  already  testified  to  such  effect 
The  defendant  did  not  attempt  to  show  by 
this  witness  what  in  Ills  opinion  the  peaches 
would  have  brought  on  the  Davenport  mar- 
ket under  such  circumstances.  Neither  did 
it  show  it  by  any  other  witness.  There  was 
no  error  in  the  particular  ruling  complain- 
ed o£ 

[6]  8.  The  plaintiff  introduced  in  evidence 
the  two  bills  of  lading  received  from  the  con- 
signors in  the  state  of  Washington.  These 
purported  to  be  issued  by  the  Northern  Pa- 
cific Railway  Company,  from  whom  the  de- 
fendant had  received  the  cars.  The  defend- 
ant objected  to  these  exhibits  on  the  ground 
that  there  was  no  competent  proof  of  their 
genuineness,  and  the  objection  was  over- 
ruled. The  appellant  presents  such  ruling 
for  our  consideration.  If  the  defendant 
were  denying  the  receipt  of  the  cars,  a  very 
different  question  would  be  presented.  Sudi 
was  the  case  o||H1^jT.  Adams  Express  Co., 
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74  N.  J,  Law,  338,  68  AU.  94,  on  wblcli  the 
appellant  places  much  reliance.  But  tbe  re- 
ceipt of  the  particular  cars  Is  not  In  dis- 
pute. We  are  unable  to  see  any  materiality 
In  the  bills  of  lading  as  relating  to  the  Is- 
snes  1b  this  case.  They  might  well  have  been 
rejected  as  immaterial.  On  the  other  band, 
we  find  nothing  that  could  have  been  of  any 
possible  prejudice  to  the  defendant  There 
Is  nothing  In  the  contents  which  is  in  any 
manner  inconslBtent  with  the  contentions  of 
tbe  defendant  So  far  as  the  identification 
is  concerned,  they  had  been  in  the  posses- 
sion of  the  defendants  up  to  the  time  of  trial, 
and  were  produced  by  the  defendant  upon 
notice  .to  produce.  (They  bad  been  received 
by  the  defendant  from  tbe  plalntifT  as  tbe 
genuine  bills  of  lading,  and  no  question  of 
their  genuineness  was  ever  raised  in  the  pre- 
vious negotiations  between  the  two  parties. 
We  are  not  prepared  to  say  but  that  their 
genuineness  had  been  impliedly  admitted  by 
the  defendant  prior  to  the  trial.  In  any 
event  their  admission  was  clearly  without 
prejudice. 

The  foregoing  are  the  principal  errors  as- 
signed. Some  other  minor  complaints  are 
suggested.    We  find  no  merit  in  them. 

On  the  general  merits  of  the  case  there 
are  some  features  of  it  that  impress  us  un- 
favorably against  tbe  plaintlfC,  and  which 
suggest  quite  strongly  that  the  plalntltF  may 
have  profited  by  its  loss.  There  is  an  ap- 
parent lack  of  candor  and  manifest  contra- 
diction in  some  of  the  testimony  for  plain- 
tiff ;  but  these  were  necessarily  matters  for 
the  Jury.  The  defendant  cquld  have  protect- 
ed itself  by  the  observance  of  a  simple 
statute.  Having  failed  to  do  so.  It  was 
bound  to  respond  to  tbe  market  value.  If 
the  Jury  was  in  fact  too  liberal  in  its  as- 
sessment the  defendant  has  furnished  us 
no  criterion  by  which  we  can  so  find. 

The  Judgment  below  must  therefore  be  af- 
firmed. 


GEARHABT  v.  STODDEB  et  aL 
(Supreme  Court  of  Iowa.    Oct  23,  1913.) 

1.  High  WATS  (|  184*)— Use— Awtomobiij)— 
Fbiohterino  Hobsbs— Instbtjotionb— Con- 

TBIBUTOBT    NBOLIOENCE. 

Where,  in  an  action  for  injaries  by  plain- 
ttCTs  horse  becoming  frightened  at  defendant's 
automobile,  there  was  some  evidence  of  plain- 
tiff's contributory  negligence,  and  the  court 
charged  that  if  plalDtiff  by  her  own  negligence 
contributed  to  her  injury  she  could  not  recover, 
such  instruction  was  not  erroneous  because  it 
omitted  to  charge  that  plaintiff's  negligence 
could  not  be  contributory  unless  it  was  a  direct 
and  proximate  cause  of  her  injury. 

[Bd.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  ||  471-474;    Dec.  Dig.  {  184.»] 

2.  Highways  (J  181*)— Usk— Automobilb— 
Fkightknirg  Hobsbs  —  Nkoliqinok— Evi- 
dence. 

As  plaintiff,  driving  a  single  horse  and 
buggy,  came  to  the  top  of  a  bill,  she  observed 
defendants  in  an  automobile  about  100  feet  dis- 


tant, coming  np  the  slope.  Plaintiffs  horse 
manifested  some  fear  and  stopped.  He  then 
began  to  back,  and  finally  backed  against  a 
bank  on  the  south  aide  of  tbe  road.  Plaintiff 
signaled  the  defendants  to  stop  and'  also  called 
for  help.  One  of  the  defendants  who  operat- 
ed the  automobile  stopped  within  about  a  rod 
of  plaintiff's  horse,  and  both  defendants  came 
quickly  to  her  rescue.  The  horse  backed  the 
right  wheel  of  the  buggy  in  such  a  way  as  to 
break  it,  which  resulted  in  plaintiff's  falling 
out  and  sustaining  an  injury  to  her  leg.  There 
was  no  collision  with  the  automobile,  nor  did 
the  horse  run  away.  Held,  that  there  was  no 
evidence  of  actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  (  469;    Dec.  Dig.  i  181.*] 

Appeal  from  District  Court,  Jasper  Coun- 
ty;   B.  W.  Preston,  Judge. 

This  is  an  action  for  damages  for  alleged 
negligence  in  the  operation  of  an  automobile 
whereby  the  plaintlfl's  horse  was  frightened 
and  whereby  injury  resulted  to  the  plaintiff 
There  was  a  verdict  for  the  defendant  The 
plaintifF  appeals.    Affirmed. 

li.  S.  Kennington,  of  Newton,  and  Clem- 
ents ft  Clements,  of  West  Union,  for  appel- 
lant Ed.  P  Malmberg,  of  Newton,  for  ap- 
pellee. 

EVANS,  X  In  August,  1911,  tbe  plaintlfC 
was  driving  west  from  Newton  on  the  public 
highway  with  a  single  horse  and  buggy.  As 
she  came  to  the  top  of  a  hill,  she  observed 
tbe  defendants  In  an  automobile  from  60  to 
100  feet  distant,  coming  up  the  western 
slope  of  the  hill.  Her  horse  manifested  some 
fear  and  stopped.  He  then  began  to  back, 
and  finally  backed  the  buggy  against  a  bank 
on  the  south  side  of  tbe  road.  Tbe  platntifT 
signaled  tbe  defendants  to  stop  and  also 
called  for  help.  The  defendants  Stouder, 
who  owned  and  operated  the^  automobile, 
stopped  tbe  same  within  about  one  rod  of  tbe 
plaintiff's  horse.  Both  defendants  came 
quickly  to  the  rescue  of  tbe  plaintiff  by  first 
taking  tbe  horse  by  tbe  bit  The  horse,  how- 
ever, backed  tbe  right  wheel  of  the  buggy  in 
sucb  a  way  as  to  break  it  This  resulted  in 
plaintiff's  falling  out  of  tbe  buggy,  whereby 
she  sustained  a  sprained  ankle  and  some 
bruises  to  her  limb.  There  was  no  collision 
with  the  automobUe,  nor  did  the  horse  run 
away,  nor  was  there  any  failure  on  tbe  part 
of  the  defendants  to  do  all  in  their  power 
to  aid  tbe  plaintlfC  and  to  avoid  accident 
Tbe  Jury  found  for  the  defendant 

[1]  The  complaint  on  this  appeal  Is  that 
tbe  trial  court  erred  in  tbe  form  of  its  in- 
struction on  the  subject  of  contributory  neg- 
ligence. It  is  complained,  also,  that  the 
trial  court  erred  in  rejecting  certain  evidence 
offered  in  rebuttaL  There  was  some  evi- 
dence tending  to  show  contributory  negli- 
gence. As  tbe  plaintiff  came  into  view  of 
the  automobile,  she  turned  to  tbe  left  so 
far  as  to  leave  no  room  for  tbe  automobile 
to  pass  her  on  that  side.  Tbe  horse  backed 
with  tbe  buggy  cramped  to  tbe  left    As  he 
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continued  backing,  the  rear  of  the  buggy 
was  turned  toward  the  south  and  then  to- 
ward the  west  'V^^en  the  horse  was  stopped, 
he  was  facing  east  with  the  right  hind 
wheel  of  the  buggy  against  a  bank  on  the 
south  side  of  the  highway.  The  action  of  the 
plaintiff  in  turning  to  the  left  may  Imve 
caused  momentary  confusion  to  the  de- 
fendant and  necessitated  some  deflection  of 
his  course.  The  trial  court  instructed,  in 
substance,  that  if  plaintiff  by  her  own  neg- 
ligence Qontrlbuted  to  her  own  injury  she 
could  not  recover.  The  complaint  here  is 
that  the  trial  court  failed  to  say  to  the  jury 
that  the  platntUTs  negligence  could  not  be 
contributory  unless  it  was  a  direct  and  proxi- 
mate canse  of  her  Injury.  This  would  be 
a  mere  matter  of  emphasis  and  specification. 
There  was  nothing  in  the  instruction  in- 
consistent therewith.  The  plaintiff  did  not 
at  the  time  ask  for  a  more  spedflc  instruc- 
tion than  that  given. 

[2]  We  may  as  weU  say  here  that  we  fail 
to  find  in  the  record  a  sdntllla  of  evidence 
tending  to  show  any  negligence  on  the  part 
of  the  defendants  or  either  of  them.  The 
plaintiff  voluntarily  dismissed  her  case 
against  Bamgrover.  She  Bbonld  have  pur- 
sued the  same  course  as  to  Stouder.  As  to 
whether  the  evidence  which  was  rejected  on 
rebuttal  ought  to  have  been  received,  we 
need  not  consider.  It  was  proposed  thereby 
to  show  an  admission  by  Stouder  that  he  had 
observed  plaintiff's  signal  to  him  to  stop. 
If  the  evidence  had  been  received,  it  could 
not  have  saved  the  plaintiff's  case. 

The  judgment  below  must  therefore  be 
afllrmed. 

WEAVER,  O.  J.,  and  LADD  and  GAYNOR, 
33.,  concur. 


JOHANNSEN  et  al.  t.  CITY  OF  COLFAX 

et  al. 

(Supreme  Onrt  of  Iowa.    Oct  28,  191S.) 

1.  MUNICIPAI.    Ck>BF0BATI0NB    (|    511*)— SPK- 

oiAi.  AssEsaicBNTS— Affeai.  Boni>— Filino 

— TiMB. 

Code,  I  839,  provides  that  any  person  af- 
fected by  the  levy  of  a  special  assessment  may 
appeal  therefrom  to  the  district  court  within 
ten  days  from  such  levy  b;  serving  written  notice 
thereof  on  the  mayor  or  clerk,  and  filing  a  bond 
for  costs  to  be  fixed  and  approved  by  either  of 
such  offlcers.  Held,  that  the  provision  requiring 
the  filing  of  the  bond  within  ten  days  is  manda- 
tory, and  the  appeal  is  not  perfected  where  the 
bond  is  not  filed  within  such  period. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1183,  1184;  Dec 
Dig.  I  511.*] 

2.  MUIWCIPAL    COBFOBATIONS     (|    511*)— Sp«- 

ciAL    Absessmbnts  —  Afpeai.  —  Bond    fob 

Costs— Penalty— Duty  to  Fix. 

Code,  §  839,  providing  that  an  appeal  from  a 
special  assessment  may  be  taken  by  serving  a 
written  notice  thereof  on  the  mayor  or  clerk, 
and  filing  a  bond  for  costs,  to  be  fixed  and  ap- 

E roved  by  either  of  such  offlcers,  imposes  no  af- 
rmative  duty  on  either  the  mayor  or  clerk  to  fix 


the  amount  of  the  bond,  neither  being  required 
to  act  in  that  behalf  until  requested  to  do  so, 
and  hence  the  fact  that  the  mayor,  on  being 
served  with  notice  of  an  appeal,  indorsed  on 
the  back  thereof  "Appeal  bond  fixed  at  $100," 
but  did  not  notify  plaintiff  or  bis  attorney  there- 
of, did  not  relieve  plaintiff  from  the  duty  of  hav- 
ing the  penalty  fixed  and  filing  the  bond  within 
ten  days. 

[Ed.  Note.— For  other  cases,  see  Monidpal 
Ck>rporationa,  Ont  Dig.  |f  1183,  1184;  Dec. 
Dig.  I  611.*1 

Appeal  from  District  Court,  Jasper  Conn- 

ty ;  K.  E.  Wilcockson,  Judge. 

Motion  to  dismiss  appeal  from  special  as- 
sessment of  property  was  overruled.  The  de- 
fendants appeaL    Reversed. 

D.  Myron  Tilpp,  of  OoUftx,  for  appOIantk. 
W.  O.  McElroy,  of  Newton,  for  appellees. 

LADD,  J.  [1]  The  dty  council  of  GolfU 
by  resolution  adopted  October  80,  1911, 
levied  a  special  assessment  against  realty- 
of  appellees.  Notice  of  appeal  therefrom  was 
served  on  the  mayor  of  the  city  November  4tli 
following,  and  a  few  days  later  the  mayor 
on  his  own  motion  indorsed  on  the  bade  of 
the  notice  the  words  "Appeal  bond  fixed  at 
$100,"  but  did  not  notify  plaintiff  or  his  at- 
torney thereof.  A  bond  In  this  amount  was 
tendered  the  dty  derk  December  16,  1911, 
which  he  refused  to  approve  because  present- 
ed too  late.  Because  of  the  bond  not  having 
been  filed  within  ten  days  after  the  levy  of 
the  special  assessment,  the  defendants  mov- 
ed that  the  appeal  be  dismissed.  This  motion 
should  have  been  sustained.  Section  839  of 
the  Code  provides  that :  "Any  person  affect- 
ed by  the  levy  of  any  special  asse^ment  pro- 
vided for  in  this  diapter  may  appeal  there- 
from to  the  district  court  within  ten  days 
from  the  date  of  such  levy,  by  serving  writ- 
ten notice  thereof  upon  the  mayor  or  derk, 
and  filing  a  bond  for  costs,  to  be  fixed  and 
approved  by  dther  of  said  offlcers." 

To  effect  an  appeal,  it  was  quite  as  essen- 
tial that  the  bond  be  filed  within  the  time 
specified  as  that  notice  of  appeal  be  served. 
Lynch  v.  Bruner,  99  Iowa,  669,  68  N.  W.  908. 
In  other  words,  to  effect  an  appeal,  the  stat- 
ute authorizing  It  must  be  complied  with. 
Finke  v.  Zdgelmlller,  77  Iowa,  251,  42  N.  W. 
183;  Ellis  V.  Carpenter,  89  Iowa,  621,  66 
N.  W.  678.  Had  plaintiffs  done  all  reqnlx^ 
ed  of  them  within  proper  time,  possibly  they 
might  not  be  deprived  of  an  appeal  by  the 
failure  of  an  ofiicer  to  perform  his  duty.  See 
Burns  V.  Keas,  20  Iowa,  16;  Dobson  v.  Dob- 
son,  7  Neb.  297. 

[2]  But  the  statute  quoted  Imposes  no  af- 
firmative duty  on  dther  the  clerk  or  mayor. 
Either  may  fix  the  amount  of  and  approve 
the  bond,  or  one  may  fix  the  amount  of  and 
the  other  approve  the  bond.  Ndther  Is 
bound  to  assume  tliat  dther  act  is  required 
of  him  until  requested,  and  until  then  is  un- 
der no  obligation  to  act  The  service  of  the 
notice  of  appeal  may  have  been  an  Intimation 
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that  appellant  woald  wish  the  amount  of 
the  bond  fixed  and,  when  prepared,  approv- 
ed by  the  mayor  or  derk;  but,  as  the  latter 
could  do  either,  there  Is  no  ground  for  say- 
tns>  as  the  district  court  seems  to  have  held, 
that  upon  the  service  of  notice  that  duty 
necessarily  devolved  upon  the  mayor.  As 
either  the  dettc  or  mayor  might  have  done 
BO,  a  request  was  essential  to  create  the 
duty,  and  this  the  plaintiffs  are  not  shown 
to  have  made.  The  time,  then,  within  which 
the  bond  must  have  been  filed  was  not  ex- 
tended by  the  failure  of  either  to  perform 
any  duty  connected  therewith,  and,  as  It 
was  not  filed  within  the  ten  days  after  the 
assessment,  an  appeal  therefrom  was  not  ef- 
fected. The  motion  to  dismiss  should  have 
been  sustained. 
Reversed. 

WEAVER,  C.  3^  and  PRESTON  and  GAY- 
MOR,  JJ.,  concur. 


HODOES  V.  TRANS-MISSISSIPPI  GRAIN 

CO. 

(Supreme  Court  of  Iowa.     Oct  23,  1818.) 

1.  IAndlobd  ahd  Terant  (I  262*)— Lien— 

TiTABIT.TTT  OP  PmOHASXSS— ACTIONS— VabI- 
ANCK. 

In  a  landlord's  action  against  a  purchaser 
of  com  on  which  he  had  a  landlord's  lien,  to 
recover  the  value  thereof,  where  the  petition 
described  the  land  as  lot  1  in  a  certain  sec- 
tion, while  the  evidence  showed  that  a  part 
thereof  was  an  accretion  to  the  original  lot  1, 
described  for  taxing  purposes  only  as  tax  lot 
1,  it  was  not  error  to  refuse  to  strike  out  the 
evidence  relative  to  the  corn  raised  on  tax  lot 

1,  since,  hting  an  accretion  to  lot  1,  it  was  a 
part  thereof  and  properly  included  m  the  de- 
scription 'lot  1." 

[I^  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  955,  969,  1048-1068; 
Dec  Dig.  I  262.*] 

2.  Lahdlobd  and  Tenant  (|  252*)— Iaen— 
LtABIUTT  OT  PtnoHABxas. 

That  one  purchasing  from  a  tenant  com 
on  which  the  landlord  bad-  a  lien  bad  no  notice 
of  the  landlord's  rights  or  lien  did  not  affect 
his  Uability  to  the  landlord  for  the  value  there- 
of. 

[Eld.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Gent  Dig.  U  1002,  1022-1026, 
1029:   Dec  Dig.  |  262.*] 

8.  Landlobd  and  Tenant  (i  264*)— Lien— 

Bbtofpbi.  to  Assebt. 

A  landlord,  who,  although  he  learned  of 
the  tenant's  sale  of  corn  on  which  he  had  a 
lien  before  the  purchaser  bad  paid  the  tenant 
therefor,  was  told  by  the  tenant  and  believed 
that  he  nad  received  and  disposed  of  the  pur- 
chase price,  was  not  estopped  to  assert  his 
lien  against  the  purchaser  because  of  his  fail- 
ure to  notify  the  purchaser  of  bis  rights. 

[Ed.  Note.- For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  ||  986,  1034-1044;  Dec 
Dig.  I  a54.*l 

Appeal  from  District.  Court,  Woodbury 
County;   Wm.  Hutchinson,  Judge. 

Action  by  a  landlord  for  the  value  of  grain 
purchased  from  his  tenant  on  which  the 
landlord  claimed  a  lien.    'Affirmed. 


O.  D.  Ntckle,  of  Sioux  City,  for  appellant 
Martin  Neilan,  of  Sioux  City,  for  appellee. 

OAYNOR,  J.  It  appears  that  on  or  about 
February,  1910,  plalntUt  herein  leased  to  one 
John  J.  Frlsbie  land  described  as  follows: 
Lot  1,  tax  lot  1,  section  86-8&~18,  in  Wood- 
bury county,  Iowa,  containing  88.06  acres 
more  or  less,  for  a  term  commencing  March 
1,  1910,  and  ending  March  1,  1911;  that  the 
lessee.  Friable,  agreed  to  pay  as  rent  there- 
for, $176  on  the  1st  day  of  September,  1910 
and  $176  on  the  1st  day  of  October,  1910. 
It  appears  that  Frlsbie  took  possession  of 
this  land  under  the  lease  and  farmed  the 
same  for  the  farming  season  of  1910,  and 
raised  on  said  land  wheat  and  com  and  oth- 
er farm  products;  that  he  has  paid  as  rental 
the  sum  of  $70  only,  leaving  a  balance  due 
on  said  rent,  at  the  time  this  action  was  com- 
menced, of  $282.  It  appears  that  the  said 
Friable  sold  certain  com  raised  on  said 
premises  to  the  defendant  herein  as  follows: 
On  December  7,  1910,  com  to  the  amount  of 
$8.85;  on  December  10,  1910,  com  to  the 
amount  of  $12.40;  on  December  30,  1910, 
com  to  the  amount  of  $121.00;  on  December 
31,  1910,  corn  to  the  amount  of  $13.65 — 
amounting  In  all  to  $155.80.  Plaintiff  brings 
this  action  against  the  elevator  company,  de- 
fendant herein,  to  recover  the  value  of  the 
com  so  purchased  by  the  defendant  com- 
pany from  his  tenant  Frlsbie,  claiming  that 
he  had  a  landlord's  lien  on  the  com,  so  sold 
to  the  defendant,  at  the  time  it*  was  sold, 
and  that  the  defendants  wrongfully  purchas- 
ed and  converted  the  com  to  their  own  use. 
The  defendants  pleaded  that,  if  the  plaintiff 
had  a  lien  on  said  com,  so  purchased  by  it 
at  the  time  of  the  purchase,  defendant  bad 
no  notice  or  knowledge  of  that  fact;  that 
plaintiff  had  full  knowledge  of  the -sale  or 
Intended  sale  to  them  of  the  com,  not  later 
than  December  19,  1910,  and  failed  to  take 
any  steps  whatever  to  enforce  his  rights  as 
landlord,  or  to  notify  the  defendants  of  such 
rights,  and  they  did  not  learn  of  the  plain- 
tiff's right  In  the  com  until  February  8, 
1911.  The  defendants  further  say  that  they 
did  not  pay  to  Frlsbie  the  purchase  price  of 
the  com  for  at  least  ten  days  or  two  weeks 
after  the  plaintiff  had  acquired  knowledge 
of  the  fact  that  Frlsbie  had  sold  the  com  to 
these  defendants,  and  that  he  took  no  steps 
to  notify  the  defendants  of  his  rights,  and 
made  no  demand  upon  them  for  the  purchase 
price  of  the  com.  Upon  these  issues,  the 
cause  was  tried  to  the  court  without  a  Jury, 
and  Judgment  was  entered  for  the  plaintiff 
for  $156.80,  and  from  this  Judgment  the 
plaintiff  appeals. 

[1]  The  plaintiff  In  his  petition  seeks  to 
recover  from  the  defendants  the  amount  of 
com  sold  by  Frlsbie  to  the  defendants  which 
was  raised  on  lot  1,  36-88-48.  The  lease  de- 
scribes the  land  as  lot  1,  tax  lot  1,  3e-8&-4a 
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The  evldaice  tends  to  show  that  some  of  the 
com  was  raised  on  tax  lot  1.  At  the  con- 
clusion of  all  the  testimony,  the  defendants 
moved  to  strike  all  testimony  Introduced, 
with  regard  to  com  purchased  by  the  de- 
fendants, that  was  raised  on  tax  lot  1,  for 
the  reason  that  It  was  Irrelevant  to  any  is- 
sue tendered.  This  motion  was  overruled, 
and  of  this  ruling  complaint  is  made. 

It  appears  that  lot  1  is  the  original  de- 
scription of  the  land  owned  by  the  plaintiff 
in  section  36-88-48;  that  tax  lot  1  is  an  ac- 
cretion to  lot  1,  and  is  described  as  tax  lot 
1,  for  taxing  purposes  only.  The  land  de- 
scribed as  tax  lot  1,  being  an  accretion  to 
lot  1,  is  therefore  a  part  and  parcel  of  lot 
1,  and  is  properly  Included  in  the  descrip- 
tion lot  1.  Tax  lot  1  is  simply  a  descrip- 
tion of  a  part  of  lot  1^  that  part  which  is 
accretion  to  lot  1,  made  for  taxing  purposes 
only.  Therefore  the  description  lot  1  includes 
that  which  is  an  accretion  to  lot  1,  to  wit, 
what  is  called  in  the  lease  tax  lot  1.  There 
was  no  error,  therefore,  in  the  ruling  of  the 
court 

[2]  It  is  next  contended  by  the  appellant 
that  the  defendant  was  an  innocent  purchas- 
er of  this  com  without  notice  of  the  defend- 
ant's rights  in  the  com,  or  to  the  com,  and 
had  no  notice  that  the  plaintiff  had  a  land- 
lord's lien  on  the  com  at  the  time  It  was 
purchased.  This  fact  la  not  controlling  even 
if  it  were  true. 

In  Evan«  v.  Collins,  94  Iowa,  432,  62  N.  W. 
810,  which  was  an  action  at  law  to  recover 
for  the  conversion  by  the  defendant  of  cer- 
tain oats  upon  which  the  plaintiff  claimed 
a  landlord's  lien,  the  court  in  passing  upon 
that  case  said :  "The  only  question  we  have, 
then,  is  whether  there  is  suffldent  testimony 
to  support  the  plaintiff's  case.  ♦  ♦  •  The 
court  was  Justified  in  finding  from  the  testi- 
mony that  Qulne  did  lease  the  land  from 
plaintiff,  as  claimed;  that  he  raised  more 
than  600  bushels  of  oats  thereon,  which  be 
sold  to  the  defendant,  who  knew,  at  the  time 
he  purchased  them,  that  they  had  been 
grown  upon  plainttfTs  land;  and  that  the 
defendant  converted  and  appropriated  the 
same  to  his  own  use.  There  was  no  testi- 
mony, however,  that  the  defendant  knew 
that  the  rent  was  not  paid,  or  that  there 
was  any  lien  upon  the  property.  The  court 
may  also  have  found  that  neither  plaintiff 
nor  bis  agent  had  any  notice  or  knowledge 
that  the  defendant  was  disposing  of  the  prop- 
erty. Under  such  a  state  of  facts,  plaintiff's 
right  to  recover  is  clear.  *  •  •  It  is  con- 
tended on  behalf  of  appellant  that  he  did 
not  know  the  grain  was  raised  upon  plain- 
tiff's land,  that  he  did  not  know  Quine  was  a 
tenant  of  any  one,  and  that  he  Is  an  Innocent 
purchaser  of  the  oats,  for  value.  If  it  be 
conceded  his  contention  is  correct,  yet  it 
does  not  follow  that  he  can  escape  liability. 
This  exact  question    •    •    •    was  decided  in 


Richardson  v.  Peterson,  58  Iowa,  724  [13  N. 
W.  63]." 

In  the  last  case  cited,  there  was  a  contro- 
versy between  a  landlord  and  one  who  had 
purchased  a  team  'of  horses  from  his  tenant, 
while  the  rent  money  remained  unpaid.  The 
court,  in  passing  upon  the  case,  said:  "We 
are  required  to  determine  whether  the  land- 
lord's lien,  held  by  the  plaintiffs  was  dlvestr 
ed  by  the'  sale  of  the  horses  to  the  intervener. 

•  •  •  The  Hen  given  by  the  statute  is  a 
charge  upon  the  property  of  the  tenant  spec- 
ified, to  secure  the  rent  due  under  the  lease. 
It  attaches  to  the  property  and  cannot  be 
defeated  by  the  sale  or  removal  thereof.  If 
it  could  be  defeated  In  that  way  at  the  op- 
tion of  the  tenant,  the  security  would  be 
worthless,  and  the  purpose  of  the  statute  to 
protect    the    landlord    would    be    defeated. 

•  •  •  If  a  statute  creating  a  lien  provides 
for  no  protection  in  favor  of  persons  having 
no  notice  thereof,  property  subject  thereto 
cannot  be  transferred,  free  of  the  lien,  on 
the  ground  that  the  purchaser  has  no  notice 
of  its  existence.  Unless  these  principles  be 
recognized,  the  Hen  conferred  by  the  statute 

•  *  •  would  fall  to  give  protection  to  the 
landlord." 

See  also,  as  bearing  upon  the  same  ques- 
tion, Wright  V.  Dickey,  83  Iowa,  464,  CO 
N.  W.  206 ;  Frorer  v.  Hammer,  99  Iowa,  48, 
68  N.  W.  564 ;  Blake  v.  Gounselman,  05  Iowa, 
219,  63  N.  W.  679. 

Blake  V.  Gounselman,  supra,  is  a  case  very 
much  in  point  It  appears,  in  that  case,  that 
the  defendants  .were  grain  buyers  at  the  town 
of  Callender ;  that  the  tenant  delivered  to  the 
defendants,  at  their  warehouse  in  Callender, 
certain  grain  at  varlons  times  during  the 
month  of  February.  It  was  delivered  in 
single  loads;  each  load  delivered  by  itself, 
and  settled  for  as  delivered ;  and  that  every 
bushel  of  grain  delivered  had  been  paid  for 
by  the  defendant  to  the  tenant  by  the  15th 
day  of  February,  1892.  The  defendants  had 
no  actual  notice  that  this  grain  was  raised 
upon  leased  premises,  or  that  the  tenant 
selling  the  grain  was  a  tenant  of  the  plaintiff, 
or  that  plaintiff  had  any  lien  npon  the  grain. 
On  the  18th  day  of  February,  of  the  same 
year,  the  plaintiff  demanded  of  the  defend- 
ants a  settlement  for  the  com.  It  appeared 
from  the  evidence  that  the  plaintiff  had 
visited  the  farm,  on  which  the  com  was 
grown,  in  November  preceding  the  sale,  and 
saw  the  tenant  husking  the  com  in  the 
field.  The  plaintiff  knew  that  the  tenant  had 
sold  and  delivered  almost  the  entire  crop  of 
oats  raised  by  him  that  season  upon  the 
place  and  had  appropriated  the  proceeda 
They  made  no  attempt  to  investigate  or  look 
up  the  oats,  and  gave  no  directions  to  the 
tenant  as  to  the  disposal  of  the  com,  and 
made  no  inquiry  as  to  his  disposal  of  the 
same.  It  appeared  that  about  the  18th  of 
Febraary,  1892,  the  entire  rent  was  unpaid 
practically.  The  court  In  disposing  of  the 
case  said:  "The  corn  being  upon  the  demised 
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premisea,  the  plaintiffs'  lien  did  extend  to  all 
of  It,  including  that  sold  to  the  defendant, 
and,  under  the  dedslons"  of  this  court,  "the 
defendants  are  liable  to  the  plaintiffs  for 
the  value  of  the  corn  In  question,  unless  the 
plaintiffs  waive  their  lien  or  are  estopped  by 
the  facts  from  now  asserting  It.  We  do  not 
think  there  is  anything  in  the  facts  as  certi- 
fied showing  a  waiver  of  their  lien  by  the 
plaintiffs,  or  that  should  estop  them  from 
now  asserting  It" 

The  case  now  under  consideration  is  clear- 
ly distinguishable  from  the  case  of  Wright  v. 
Dickey,  83  Iowa,  464,  60  N.  W.  206.  In  that 
case  It  affirmatively  appears,  from  the  record, 
that  the  landlord  saw  the  tenant  hauling 
the  eom;  knew  he  was  disposing  of  it  and 
to  whom;  made  no  objection,  relying  in 
confidence  upon  the  tenant  to  deliver  to  blm 
the  proceeds  of  the  com  when  sold.  In  pay- 
ment of  the  rent;  and  gave  to  the  purchasers 
no  notice  of  any  claim  against  them  until 
after  the  tenant  had  run  away  and  left  his 
rent  unpaid. 

[3]  In  this  case,  the  first  notice  the  plain- 
tiff had  touching  any  sale  or  disposal  of  the 
com  in  controversy  was  on  the  17th  day  of 
December,  when  the  tenant  came  to  him  and 
said  that  he  had  sold  the  com  and  had 
taken  the  money  and  paid  a  note  at  the  bank 
at  that  time.  He  said  that  he  had  paid  the 
money  to  the  bank  la  order  to  enable  him 
to  have  credit  there:  It  does  not  appear  that 
the  plaintiff  knew  that  this  statement  was 
untrue,  or  that  he  knew  that  the  defendant 
was  then  contemplating  the  sale  of  this  com. 
This  statement,  touching  what  was  said  by 
the  tenant  to  the  plaintiff  concerning  the 
sale  of  the  com,  is  strongly  corroborated  by 
the  testimony  of  the  tenant  touching  this 
same  transaction;  and  his  subsequent  con- 
duct, as  shown  in  connection  with  his  state- 
ments made  to  Sargent,  manager  of  the  de- 
fendant elevator,  to  the  effect  that  Sargent 
should  not  tell  any  one  about  the  sale  of  the 
com,  or  show  the  books,  or  tell  the  amount 
of  money  paid  for  the  com. 

We  think  the  evidence  fails  to  show  any 
fact  upon  which  the  defendants  can  predi- 
cate an  estoppel,  and,  under  the  law  herein- 
before stated,  the  Judgment  of  the  district 
court  is  right  and  Is  affirmed. 

WEAVER,  O.  X,  and  WITHROW  and 
DEBMER,  JJ.,  concur. 


WAI/THEB  et  aL  t.  RUABE  et  aL 
(Supreme  Court  of  Iowa.    Oct  23,  1913.) 

HOMSSTBAD    ({    108*)— MOBTOAOEB— ENrORCB- 

MKNT  OF  Lien. 

Code,  I  2976,  provides  that  a  homestead 
may  be  sold  on  execution  for  debts  contracted 

Srior  to  its  acquisition  but  only  to  supply  a 
efidency  after  exhausting  the  other  property 
of  the  debtor  liable  to  execution,  or  if  it  nas  been 
pledged  for  a  debt  after  exhausting  all  other 


property  pledged  for  the  debt  Section  2986 
declares  that,  on  the  death  of  husband  or  vife, 
the  survivor  may  occupy  the  whole  homestead 
until  otherwise  disposed  of  according  to  law, 
but  the  setting  off  of  the  distributive  share  of 
a  husband  or  wife  in  the  decedent's  real  estate 
shall  be  such  a  disposal  of  the  homestead  as  is 
contemplated,  and  that  the  survivor  may  elect 
to  retain  the  homestead  for  life  in  lieu  of  such 
share,  etc.  Section  3367  provides  that  the  dis- 
tribodve  share  of  the  survivors  shall  be  set  off 
so  as  to  include  the  homestead;  and  section 
3375  provides  that,  if  the  property  cannot  be 
readily  divided,  the  court  shall  order  a  sale  and 
one-third  of  the  proceeds  paid  over  to  the  sur- 
vivor, and  if  no  arrangement  is  made  the  sur- 
vivor may  keep  the  property  by  giving  security 
to  pay  claims  of  others  interested,  in  which 
case  the  homestead  shall  be  exempt  from  all 
debts  from  which  the  former  homestead  would 
have  been  exempt,  etc  Beld  that,  where  a 
widow  joined  her  husband  in  a  mortgage  on 
land  part  of  which  was  subsequently  set  off  to 
her  as  a  homestead  in  proceedings  to  adminis- 
ter her  husband's  estate,  and,  she  having  elect- 
ed to  take  her  distributive  share,  the  property 
was  sold  for  distribution,  she  did  not  lose  her 
homestead  exemption  because  it  was  impracti- 
cable to  divide  the  property  in  kind,  and  hence 
the  court  properly  decreed  that  her  share  of 
the  proceeds  should  be  only  secondarily  liable 
for  the  mortgage  debt 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  f  167;  Dec.  Dig.  ( 108.»] 

Appeal  from  District  Court,  Davis  County ; 
F,  M.  Hunter,  Judge. 

Partition  proceedings  to  allot  the  shares 
of  the  several  parties  in  a  tract  of  land  and 
for  a  sale  of  all  of  the  land  in  the  event 
it  could  not  equitably  be  subdivided.  The 
trial  court  established  the  shares  of  the  sev- 
eral parties,  ordered  a  sale  of  the  land,  but 
directed  that  the  share  of  the  widow  Ida  M. 
Walther,  or  the  proceeds,  be  held  but  secon- 
darily liable  for  a  mortgage  upon  the  entire 
land.    The  heirs  appeal.    Affirmed. 

W.  D.  McCormlck,  of  Farmlngton,  and  Sloan 
&  Sloan,  of  Keosauqua,  for  appellants.  C. 
W.  Ramseyer  and  Henry  C.  Taylor,  both  of 
Bloomfield,  for  appellees. 

DEEMER,  J.  September  2,  1911,  Adrian 
Walther  died  intestate,  seised  of  the  west 
fractional  half  of  section  16,  township  67, 
in  Davis  county,  Iowa.  He  had  acquired  thia 
land  by  purchase  In  the  year  1910,  and  to  se- 
cure part  of  the  purchase  price  he  and  his 
wife  executed  a  mortgage  upon  the  land  to 
the  Connecticut  Mutual  Life  Insurance  Com- 
pany to  secure  the  sum  of  $8,500.  As  will 
hereafter  be  observed,  this  mortgage  never 
became  effective  for  want  of  delivery.  At 
the  same  time  they  executed  a  trust  deed 
upon  the  land  to  one  Hotchkiss  to  secure  the 
further  sum  of  $3,600  and  some  other  debts 
therein  specified.  After  the  acquisition  of 
the  property,  husband  and  wife  moved  there- 
on and  made  a  part  thereof  their  homestead. 
This  they  were  occupying  at  the  time  of  the 
husband's  death.  Surviving  the  husband 
were  his  widow,  one  of  the  plaintiffs  herein, 
and  six  children,  who  are  either  plaintiffs  or 
defendants.     In   her  petition  In   this  case, 
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the  widow  elected  to  take  her  distrlbatlTe 
share,  and  It  U  agreed  that  each  of  the 
children  were  entitled  to  an  undivided  one- 
ninth  Interest  The  defendants  pleaded  that 
the  land  could  not  be  equitably  subdivided, 
and  they  aaked  for  a  sale  thereof,  admitted 
that  the  widow  should  not  be  charged  with 
any  part  of  the  attorneys'  fees,  and  asked 
the  appointment  of  a  referee  to  report  all  In- 
cumbrances. The  widow  asked  for  a  sale  of 
the  land,  and  that  the  mortgage  liens  there- 
on and  to  the  proceeds  thereof  be  adjudged 
as  a  first  lien  upon  the  lands  not  homestead 
In  character,  and  that  her  share  In  the  land, 
to  the  extent  of  the  homestead,  be  held 
secondarily  liable.  After  hearing  the  proofs, 
the  trial  court  fixed  the  shares  of  the  re- 
spective parties,  ordered  a  sale  of  all  the 
property,  because  not  subject  to  equitable 
division,  decreed  that  the  sale  should  be  sub- 
ject to  the  mortgages,  and  further  decreed 
that:  "In  the  distribution  of  the  proceeds 
from  the  sale  of  said  land,  the  proceeds  from 
the  homestead  40  acres  shall  not  be  charged 
with  the  payments  of  any  mortgage  or  mortr 
gages  upon  said  lands  unless  the  proceeds 
from  the  balance  of  said  land  should  prove 
Insufficient  to  pay  off  or  discharge  said  mort- 
gages, In  which  case  the  proceeds  from  the 
sale  of  the  homestead  40  acres  shall  only 
be  used  to  pay  any  deficiency  after  exhaust- 
ing the  proceeds  from  the  other  land.  It  la 
further  ordered  and  decreed  that,  in  the  pay- 
ment of  any  mortgage  or  mortgages  upon 
said  land,  the  portion  of  the  said  widow's 
share  represented  by  the  proceeds  of  the  sale 
of  the  homestead  shall  not  be  charged  there- 
with nor  contribute  in  paying  same;  how- 
ever, the  excess  received  by  said  widow  over 
the  proceeds  from  the  sale  of  the  homestead 
shall  bear  its  proportionate  share  or  burden 
in  the  payment  of  bald  mortgage  or  mortgag- 
es. In  the  event  said  land  is  sold-  in  one 
whole  tract,  the  appraisement  shall  form 
a  basis  upon  which  to  determine  the  amount 
received  for  the  homestead  40  acres.  When 
said  referee  has  sold  said  land  and  received 
the  purchase  money  therefor,  he  shall  first 
pay  the  costs  of  this  action,  including  the 
statutory  attorneys'  fees  to  plaintiff's  attor- 
neys; next  be  shall  pay  the  mortgage  If  any 
as  stated  herein;  next  he  shall  pay  the 
widow,  Ida  M.  Walther,  her  share  of  the  pro- 
ceeds to  be  ascertained  as  provided  herein; 
next  be  shall  pay  to  the  administrator  of 
the  estate  of  Adrian  Walther  a  sufficient 
amount  so  when  added  to  the  property  or 
proceeds  thereof  now  in  his  hands  as  ad- 
ministrator will  pay  the  Just  debts  and 
expenses  of  administration  of  said  estate. 
The  balance  in  his  hands  shall  be  equally  dis- 
tributed to  Oscar  O.  Walther,  John  R.  Wal- 
ther, Bertha  Walther-Ruark,  Leon  J.  Walther, 
Ralph  A.  Walther,  and  Adolph  M.  Walther. 
Any  sale  made  of  said  land  must  be  made 
subject  to  the  approval  of  this  court  or  one 
of  Its  Judges  in  vacation  and  reported  for  Ap- 
proval." 


Objectlona  were  thereafter  filed  to  that  part 
of  the  decree  quoted.  These  were  overruled, 
and  the  appeal  Is  from  this  order  and  also 
from  the  decree.  It  should  also  be  stated 
that,  in  the  pleading  filed  by  the  widow,  she 
claimed  the  homestead  character  of  a  certain 
40  acres  of  the  tract ;  that  she  was  in  posses- 
sion and  occupying  the  same;  and  she  asked 
that  ber  property  be  set  off  so  as  to  indade 
the  homestead  and  further  prayed:  "•  •  • 
That  in  the  event  said  land  cannot  be  equit- 
ably divided  into  parts  without  loss  or  injury 
to  the  whole  tract,  in  the  distribution  of  the 
proceeds  from  the  sale  of  said  land,  she  be 
paid  the  proceeds  from  the  sale  of  the  home- 
stead with  sufficient  added  thereto  from  the 
sale  of  other  lands  to  make  the  proportion 
so  paid  her  equal  to  one-third  of  the  en- 
tire proceeds,  being  her  homestead  and  dower  ' 
Interest;  and  she  prays  that  the  proceeds  I 
from  the  sale  of  the  homestead  40  shall  I 
not  be  charged  with  the  payment  of  any  | 
mortgage  or  mortgages  upon  said  land;  and 
she  further  prays  that  her  interest  in  said  ' 
land  shall  not  be  charged  with  the  payment 
of  any  of  the  debts  of  deceased  and  for 
such  other  relief  as  is  equitable  In  the 
premises  and  for  general  relief  in  eqnlty." 
Evidently  the  trial  court  granted  this  prayer, 
and  the  correctness  of  the  ruling  la  chal- 
lenged. 

An  amended  abstract,  filed  by  appellee, 
shows  that  no  money  was  advanced  on  the 
$8,600  mortgage,  and  that  the  incumbrance 
was  for  $8,000  for  a  debt  incurred  after  the 
homestead  was  created,  and  that  all  other 
debts  and  incumbrances.  Including  the  debt 
secured  by  the  trust  deed,  were  paid  out  of 
the  personal  property  of  the  deceased. 

The  issue  presented  is  a  narrow  one,  and 
we  must,  in  view  of  the  record,  eliminate  the 
claim  that  the  unsatisfied  mortgage  was  given 
for  the  purchase  money  and  was  in  exiatence 
before  the  homestead  was  acquired.  Appel- 
lees' amendment  to  the  abstiact  is  not  cbal* 
lenged,  and  we  must  accept  the  statements 
therein  as  true.  The  only  question  remain- 
ing, then,  is:  Was  the  widow  entitled  to  the 
decree  which  the  trial  court  entered,  making 
the  homestead  40  or  the  proceeds  thereof 
secondarily  liable  for  the  incumbrance  In 
which  the  wife  Joined?  The  statutes  of  the 
state  afford  a  ready  answer  to  this  question. 

Gode,  i  2976,  reads  as  follows:  "The  home- 
stead may  be  sold  on  execution  for  debts  con- 
tracted prior  to  Its  acquisition,  but  In  such 
case  it  shall  not  be  sold  except  to  supply  any 
deficiency  remaining  after  exhausting  the 
other  property  of  the  debtor  liable  to  execu- 
tion. It  may  also  be  sold  for  debts  created 
by  written  contract,  executed  by  the  persons 
having  the  jiower  to  convey,  and  expressly 
stipulating  that  It  Is  liable  therefor,  but  then 
only  for  a  deficiency  remaining  after  exhaust- 
ing all  other  property  pledged  by  the  same 
contract  for  the  payment  of  the  debt." 

Section  2086  provides  that:  "Upon  th* 
death  of  either  husband  or^rlf e,  the  survivor 
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may  contlnae  to  poBseas  and  occnpy  tbe  whole 
liomestead  antll  It  is  otherwise  disposed  of 
according  to  law,  but  the  setting  off  of  the 
dlstrlbutlTe  share  of  the  husband  or  wife  In 
tbe  real  estate  of  the  deceased  shall  be  such 
a  disposal  of  tbe  homestead  as  Is  herein  con- 
templated. The  surrlyor  may  elect  to  retain 
tbe  homestead  for  life  In  lien  of  such  share 
in  the  real  estate  of  the  deceased;  but  If 
tttere  be  no  snrvlTor,  the  homestead  descends 
to  the  Issne  of  either  husband  or  wife  accord- 
ing to  the  rules  of  descent,  unless  otherwise 
directed  by  will,  and  Is  to  be  held  by  snch 
issue  exempt  from  any  antecedent  debts  of 
their  parents  or  their  own,  except  those  of 
the  owner  thereof  contiacted  prior  to  its 
acquisition." 

Section  8367  reads:  "The  distributive 
share  of  the  sntrlTor  shall  be  set  off  so  as 
to  include  the  ordinary  dwelling  house  given 
by  law  to  the  homestead,  or  so  much  thereof 
as  will  be  equal  to  the  share  allotted  to  her 
by  the  last  section,  unless  she  prefers  a  dif- 
ferent arrangement;  but  no  such  arrange- 
ment shall  be  permitted  unless  there  be  suf- 
ficient property  remaining  to  pay  the  debts  of 
the   decedent" 

And  section  8375  la  as  follows:  "If  the 
referees  report  that  the  property  or  any 
part  of  It  cannot  be  readily  divided,  the  court 
may  order  the  whole  sold  and  one-third  of 
the  proceeds  paid  over  to  the  survivor,  but 
no  sale  shall  be  made  if  any  one  Interested 
gives  security  to  the  satisfaction  of  the  court, 
conditioned  to  pay  the  survivor  the  appraised 
value  of  the  share,  with  eight  per  cent  in- 
terest on  the  same,  within  such  reasonable 
time  as  it  may  fix,  not  exceeding  one  year. 
If  no  such  arrangement  is  made,  such  sut^ 
Tivor  may  keep  the  property  by  giving  like 
security  to  pay  the  claims  of  all  others  Inter- 
ested upon  like  terms.  With  any  money  thus 
obtained,  the  survivor  may  procure  a  home- 
stead, which  shall  be  exempt  from  liability 
for  all  debts  from  which  the  former  home- 
stead would  have  been  exempt,  and  such  sale 
shall  not  be  ordered  so  long  as  those  in  in- 
terest shall  express  a  contrary  desire  and 
agree  upon  some  mode  of  sharing  and  divid- 
ing the  rents,  profits  or  use  thereof,  or  shall 
consent  that  the  court  divide  it  by  rent, 
profits  or  use." 

Section  2976,  before  quoted,  is  tbe  same  as 
1998  of  the  Oode  of  1873,  and  it  was  held, 
under  this  section  in  connection  with  others 
quoted,  in  Wilson  v.  Hardesty,  48  Iowa,  516, 
and  BisseU  v.  Bissell,  120  Iowa,  127,  94  N. 
W.  465,  that  the  widow  Is  entitled  to  have 
her  distributlye  share  set 'off  to  her  so  as  to 
include  the  homestead,  and  that  this  home- 
stead is  not  liable  for  incumbrances  In  which 
she  has  Joined  until  the  other  property  cov- 
ered by  the  mortgages  is  first  exhausted. 
These  holdings  were  in  the  face  of  the  fact 
that  the  wife  had  joined  in  the  execution  of 
the   mortgages.     Indeed,   no   other   holding 


seems  to  be  reasonable  in  the  face  of  the 
statutes  quoted. 

The  widow  did  not  lose  this  exemption  or 
privilege,  because  it  was  found  impractical  to 
make  a  division  in  kind,  and  a  sale  was  found 
necessary,  because  one  of  the  statutes  quoted 
exempts  the  proceeds  of  such  a  sale  and  per- 
mits a  reinvestment  thereof.  Whether  or  not 
the  proceeds  may  ever  become  subject  to  levy 
is  a  matter  not  now  before  us.  Argiunent 
can  add  nothing  to  what  is  said  in  the  cases 
cited.  The  crucial  point  in  the  case  is  that 
the  widow  elected  to  have  her  distributive 
share  so  allotted  to  her  as  to  include  the 
homestead.  This  she  was  entitled  to;  and, 
as  the  statute  preserves  the  exemplion  to 
the  proceeds  of  the  sale  of  the  homestead  40, 
the  trial  court  was  clearly  right  in  its  decree. 

Some  other  points  are  made  in  argument ; 
but,  as  there  is  no  support  for  them  in  the 
record,  they  are  not  considered. 

The  order  and  decree  of  the  trial  court  are 
correct,  and  they  are  each  affirmed. 

WEAVER,  a  J.,  and  QAYNOB  and  WITH- 
SOW,  JJ.,  concur. 


EIMPLB  V.  SCHAFER.  et  aL 
(Supreme  Court  of  Iowa.    Oct  24,  1913.) 

1.  Injunction  (|  48*)— Subjiots  of  Rxliev 
— tsesfasb  bt  douxstic  animals. 

A  permanent  injunction  will  be  issued  to 
restrain  owners  from  allowing  domestic  ani- 
mals to  trespass  upon  the  lands  of  another. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  |  101;   Dec.  Dig.  i  48.*] 

2.  AHIXAL8  (I  90*)  —  RnmriHo  AT  Ulxob  — 
Rights  or  Ownkbs. 

Tbe  rule  of  common  law  requiring  an  own- 
er to  keep  and  restrain  domestic  animals  upon 
his  own  premises  is  inapplicable  to  the  habits 
and  conditions  of  the  people  in  Iowa. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  H  827,  328;   Dec.  Dig.  |  90.*] 

&  AlflXAU  (I  90*)  —  RUKNINO  AT  liAKai  — 
CHI0KXN8. 

In  view  of  the  fact  that  none  of  the  stat- 
utes relating  to  domestic  animnls  at  large  refer 
to  chickens  except  Code,  I  706,  which  permits 
cities  and  towns  to  regulate  tiieir  running  at 
large  within  the  corporate  limits,  and  of  the 
universal  custom  of  allowing  chickens  to  run  at 
large  In  the  rural  districts,  it  will  not  be  held 
that  an  owner  keeping  chickens  in  the  country 
is  bound  to  restrain  them  so  as  to  prevent  their 
trespassing  upon  the  land  of  a  neighbor. 

[Eld.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  |i  327,  328;  Dec.  Dig.  |  90.*] 

Weaver,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Wayne  Coun- 
ty ;  Thomas  L.  Maxwell,  Judge. 

Suit  in  equity  to  compel  defendants  to  re- 
strain and  control  their  chickens,  so  as  to 
prevent  them  from  trespassing  upon  plain- 
tiff's land.  The  trial  court  granted  the  re- 
lief prayed,  and  defendants  appeal.  Re- 
versed. 


for  other  CUM 
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Poston  &  Murrow,  of  Corydon,  for  appel- 
lants. Miles  &  Steele,  of  Corydon,  for  appel- 
lee; 

DEEPER,  J.  Plalntifr  and  defendants 
own  and  occnpy  adjoining  farms,  separated 
only  by  a  public  highway.  Defendants' 
dwelling  house  and  improvements  are  on 
this  highway.  Immediately  east  and  across 
the  road  Is  plalntlfT's  land,  and  In  the  year 
1911  he  had  sown  a  part  of  It  In  oats.  At 
that  time,  defendants  kept  a  large  number 
(something  like  200)  of  chickens  about  their 
yards  and  premises,  and  these  were  permit- 
ted to  run  at  large,  not  only  upon  their  own 
land,  but  also  upon  the  public  highway. 
Plaintiff  alleges,  and  the  testimony  tends  to 
show,  that  quite  a  number  of  these  fowls 
went  upon  plaintifTs  land  which  he  had 
seeded  to  oats  and  ate  a  large  amount  of 
the  seed,  which  plaintiff  had  planted,  to  such 
an  extent  as  to  cause  him  to  resow  a  part  of 
the  land ;  not  only  once,  but  twice  or  thrice. 
He  also  alleged  that  notwithstanding  his 
crop  was  deficient  and  badly  injured.  He 
further  averred  that  he  requested  defendants 
to  restrain  their  chickens  and  keep  them  off 
his  land,  but  that  they  refused  to  do  so  and 
stated  that  they  did  not  Intend  to  make  an> 
efforts  In  that  direction.  He  brought  tills  ac- 
tion for  a  mandatory  injunction  to  compel 
defendants  to  restrain  and  keep  their  fowls 
from  trespassing  upon  his  land.  After  a 
trial  upon  the  merits,  the  lower  court  granted 
the  relief  asked,  permanently  enjoining  de- 
fendants from  permitting  or  allowing  any 
chickens  or  poultry  owned  or  controlled  by 
them  from  going  on  plaintiff's  premises.  De- 
fendants appeal  from  this  decree. 

This  appeal  InTolves  the  duties  of  an  own- 
er of,  what  Milton  styles,  the  "tame,  vlllatic 
fowl,"  or  in  common  parlance  the  "Iowa 
hen."  Plaintiff  says  that  the  owner  must 
clip  her  wings  or  otherwise  imprison  and 
keep  her  upon  his  own  domain;  and  that  she 
has  no  right  to  take  eren  her  daily  dust  bath 
upon  the  country  highway,  or  to  stubbornly 
cross  Che  roads  In  front  of  a  rapidly  ap- 
proaching vehicle.  On  the  other  hand,  de- 
fendants say  that  outside  of  cities  and  towns 
chickens  are  free  commoners,  and  that  an 
owner  of  Improved  or  cultivated  land  must 
fence  against  them.  They  also  assert  that 
plaintiff  has  no  remedy,  because  his  land 
is  not  Inclosed  by  a  lawful  fence  and  for  the 
further  reason  that,  If  he  has  a  remedy,  It 
Is  to  Impound  the  trespassing  animals,  or 
to  sue  at  law  for  the  damages  done,  and  that 
In  no  event  is  plaintiff  entitled  to  any  relief 
because  his  hands  are  foul  in  that  he,  too, 
owns  chickens  which  he  permits  to  roam  at 
wllL  The  questions  thus  presented  are  really 
serious  in  character,  for  the  poultry  Industry 
Is  an  important  one  in  this  state  and  It  Is 
of  vital  Importance  to  know  whether  the 
owner  must  restrain  his  fowls,  or  an  adjoin- 
ing owner  of  improved  and  cultivated  land 
must  fence  against  them. 


[1]  Whatever  the  decision,  some  hardship 
must  result;  and  It  is  well,  perhaps,  that 
the  question  is  presented  at  this  time  in 
order  that  the  law  may  be  settled.  Strange 
as  It  may  seem,  there  appears  to  be  no  de- 
cision exactly  In  point  The  nearest  ap- 
proach to  It  1b  our  own  case  of  Keil  v.  j 
Wright,  185  Iowa,  383,  112  N.  W.  633,  124 
Am.  St  Rep.  282,  also  reported  in  13  L.  B. 
A.  (N.  S.)  184.  The  diligent  annotators  of 
that  series  of  selected  cases  found  no  other 
upon  the  proposition  Involved.  The  case  is 
also  reported  in  14  Ann.  Cas.  649,  but  the  In- 
dustrious editors  of  that  series  found  noth- 
ing theretofore  reported  directly  In  point 
Upon  one  proposition  the  case  is  important 
and  decisive  of  one  of  the  questions  raised  i 
on  this  appeal.  It  squarely  decides  that  a  ' 
permanent  injunction  will  lie  to  restrain 
domestic  animals  from  trespassing  upon  tbe 
lands  of  another,  and  this  rule  seems  to 
have  support  in  Ellis  v.  Forest  Ass'n,  60  N. 
H.  386,  41  Atl.  856,  42  L.  R.  A.  670;  Mussel- 
sheU  Co.  V.  Woolfolk,  34  Mont  128,  85  Pat 
874;  Strawberry  Co.  v.  Chlpman,  13  Dtali, 
454,  45  Pac.  348;  Tantllnger  v.  Snlllvan,  80 
Iowa,  218,  45  N.  W.  765;  Martin  v.  Sheep 
Co.,  12  Wyo.  432,  76  Pac  671,  78  Pae  1093. 
Contra:  Jerome  v.  Ross,  7  Johns.  Ch.  (N.  T.) 
315,  11  Am.  Dea  484  (opinion  by  Chancellor 
Kent) ;  Catching  v.  TerreU,  10  Ga.  676. 

[2]  II.  It  is  conceded  that  at  common 
law,  owners  of  domestic  animals  were  re- 
quired to  keep  them  within  their  own  dose, 
and.  If  they  failed  to  do  so,  they  were  liable 
In  trespass,  and  this  rule  had  special  appli- 
cation to  adjoining  landowners,  unless  there 
was  some  agreement  betweai  them,  either 
express  or  Implied,  to  the  contrary.  But 
Blackstone  says  that  this  rule  did  not  ap- 
ply to  dogs,  cats,  rabbits,  and  all  animals 
ferae  naturm.  3  Black.  Com.  7.  It  has  been 
held,  however,  at  common  law  that  tres- 
passing chickens  could  be  impounded.  State 
V.  Neal,  120  N.  C.  613,  27  S.  E.  81,  58  Am.  St 
Rep.  810.  In  a  very  early  English  case,  It 
seems  to  have  been  held  that  greyhounds  or 
ferrets  chasing  and  killing  rabbits  in  a  war- 
ren might  be  distrained  damage  feasant  1 
Tear  Book,  1  Edw.  II,  18,  pL  2.  See,  also, 
Boden  v.  Roscoe,  1  Q.  B.  606;  Bunch  v. 
Kennington,  1  Q.  B.  679,  41  B.  O  Li  726. 
But  see  Brown  v.  Giles,  12  B.  C.  L.  79;  Woolf 
V.  Chalker,  81  Conn.  121,  81  Am.  Dec.  176. 
This  rule  of  the  common  law,  requiring  an 
owner  to  keep  and  restrain  domestic  animals 
upon  his  own  premises,  has  been  held  in- 
applicable to  the  habits  and  conditions  of 
the  people  In  many  of  our  states,  especially 
Western  and  Middle  Western  ones.  See 
Mobile  V.  WUliams,  53  Ala.  595 ;  Little  Rode 
V.  Flnley,  37  Ark.  562;  Cincinnati  R.  Ok  v. 
Waterson,  4  Ohio  St  424 ;  Pace  v.  Potttt,  85 
Tex.  478,  22  S.  W.  300;  Merr^  v.  Hill,  104 
CaL  184.  37  Pac.  883;  Gorman  ▼.  Railroad 
Co.,  26  Mo.  441,  72  Am.  Dec.  220;  Chase  v. 
Chase,  15  Nev.  259;  Nuckolls  v.  Gaut  12 
Colo.  361,  21  Pac.  41.  /At  a  verr  early  dar 
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we  adopted  this  rale,  and  It  has  been  adhered 
to  ever  siiice,  save  as  the  Iieglslatnre  has 
made  provision  to  the  contrary.  Wagner  y. 
Bissell.  3  Iowa,  396;  Syford  y.  Shrlver,  61 
Iowa.  165,  16  N.  W.  56;  Hallock  t.  Hughes, 
42  Iowa,  616;  Little  v.  MicGulre,  38  Iowa, 
560;  B.  <^,  43  Iowa,  447;  Harrison  t.  Adam- 
son,  76  Iowa,  337,  41  N.  W.  34;  Frazler  y. 
Nortinus,  34  Iowa,  82;  Russell  v.  Hanley,  20 
Iowa,  219,  89  Am.  Dec.  536;  Alger  y.  RaU- 
road  Co.,  10  Iowa,  268. 

[3]  The  Legislature  has  authority  to 
change  this  rule,  and  It  has  done  so  In  this 
state  as  to  many  kinds  of  domestic  animals ; 
bnt,  as  to  chickens,  the  only  provision  we 
find  in  the  statutes  is  one  giving  to  cities 
and  towns  the  right  to  restrain  and  regulate 
the  running  at  large  of  swine,  sheep,  and 
fowls  within  the  limits  of  a  corporation  and 
authorizing  the  distraint  and  impounding 
thereof.  See  C!ode,  S  706.  The  other  provi- 
sions found  In  chapter  3  of  title  12  of  the 
Code  have  no  reference  to  poultry.  Section 
2311,  in  giving  a  definition  of  trespassing 
animals,  says  that  it  means  those  unlawfully 
upon  land  or  running  at  large,  contrary  to 
law  or  police  regulations.  By  no  stretch  of 
the  Imagination  may  any  of  the  sections 
found  in  this  chapter  be  held  to  refer  to 
chickens.  These  provisions  of  the  Code  are 
significant  in  that  the  only  attempt  made  by 
the  Legislature  to  regulate  the  running  at 
large  of  poultry,  tnrkeys,  chickens,  ducks, 
geese,  guinea  bens,  or  other  fowls  coming  un- 
der that  designation,  refers  only  to  cities  or 
towns,  thus  Indicating  that  In  the  country 
districts  such  animals  are  free  commoners, 
and  he  who  would  be  protected  from  their 
ravages  must  fence  or  protect  Us  land 
against  them.  We  should  not  shut  our  eyes 
to  the  fact  that  from  the  very  beginning  of 
the  state,  even  In  its  territorial  stage,  chick- 
ens have  been  what  may  properly  be  de- 
scribed as  free  commoners.  Save  for  pur- 
poses of  breeding,  it  lias  never  been  the  cus- 
tom In  rural  districts  for  the  owner  to  re- 
strain his  chickens.  They,  with  turkeys, 
geese,  and  ducks,  have  been  permitted  to 
roam  at  will,  and  such  practice  is  vital  to 
the  life  and  health  of  such  animals.  Unless 
permitted,  the  expense  of  building  fences  to 
prevent  their  escape  would  be  well-nigh 
ruinous  of  the  Industry.  There  is  no  statute 
which  required  an  owner  to  restrain  them  or 
to  prevent  them  running  at  large,  and  no  one, 
we  think,  would  claim  that  in  going  upon  the 
public  highways  of  the  state  they  are  tres- 
passers. It  Is  very  much  easier  to  fence 
poultry  out  than  It  Is  to  fence  it  In,  and  until 
the  Legislature  makes  It  obligatory  upon  the 
owner  to  restrain  his  chickens,  turkeys, 
ducks,  geese,  peacocks,  and  guinea  hens  and 
keep  them  from  nmnlng  at  large,  we  are  not 
disposed  to  adopt  a  rule  which  will  require 
him  to  do  so.  The  customs  and  habits  of  our 
people,  with  reference  to  the  care  of  poultry, 
are  so  well  established  and  so  thoroughly 
understood  that  we  think  all  would  be  shock- 


ed, to  say  the  least,  by  a  pronouncement  from 
tlds  court  that  they  must  fence  them  In,  and 
that  In  the  event  any  of  them  fiew  out  and 
aUghted  on  a  neighbor's  field  the  owner  was 
liable  In  trespass.  Again,  in  the  absence  of 
statute,  It  does  not  appear  to  us  to  be  Just 
to  enter  a  decree  of  mandatory  injunction 
■against  an  owner  of  chickens,  permanently 
restraining  him  from  permitting  them  to  es- 
cape from  his  Inclosure  under  penalty  of  con- 
tempt for  a  violation  of  an  tojunctlon. 

The  case,  as  we  have  said,  is  largely  one 
of  first  impression,  although  we  find  some 
analogous  cases  to  which  reference  will  be 
made.  In  Buford  v.  Houtz,  133  n.  S.  320,  10 
S.  C.  305,  33  L.  Ed.  618,  the  Supreme  Court 
of  the  United  States  held  that  a  landowner 
of  parcels  of  land  scattered  through  a  large 
body  of  the  public  domain  was  not  entitled  to 
an  injunction  to  restrain  a  cattle  owner  from 
trespassing  upon  his  lands.  In  that  case  It 
was  said  that  the  common  law  of  England 
was  not  applicable  to  our  Western  States. 
The  Supreme  Court  of  the  United  States 
quoted  with  approval  the  following  from 
Seeley  v.  Peters,  6  Oilman  (lU.)  142:  "Per- 
haps there'ls  no  principle  of  the  common  law 
so  inapplicable  to  the  condition  of  our  coun- 
try and  people  as  the  one  which  is  sought  to 
be  enforced  now  for  the  first  time  since  the 
settlement  of  the  state.  It  has  been  the  cus- 
tom in  Illinois,  so  long  that  the  memory  of 
man  runneth  not  to  the  contrary,  for  the 
owners  of  stock  to  suffer  them  to  run  at 
largfe  Settlers  have  located  themselves  con- 
tiguous to  prairies  for  the  very  purpose  of 
getting  the  benefit  of  the  range.  The  right 
of  all  to  pasture  their  cattle  upon  unlnclosed 
ground  is  universally  conceded.  No  man  has 
questioned  this  right,  although  hundreds  of 
cases  must  have  occurred  where  the  owners 
of  cattle  have  escaped  the  payment  of  dam- 
ages on  account  of  the  Insufficiency  of  the 
fences  through  which  their  stock  have  bro- 
ken, and  never  till  now  has  the  common-law 
rule  that  the  owner  of  cattle  is  bound  to 
fence  them  up  been  supposed  to  prevail  or  to 
be  applicable  to  our  condition.  The  universal 
understanding  of  all  classes  of  the  com- 
munity, upon  which  they  have  acted  by  in- 
closing their  crops  and  letting  their  cattle 
run  at  large,  is  entitled  to  no  little  considera- 
tion in  determining  what  the  law  Is;  and 
we  should  feel  Inclined  to  hold,  Independent 
of  any  statutes  upon  the  subject,  on  account 
of  the  Inapplicability  of  the  common-law 
rule  to  the  conditions  and  circumstances  of 
our  people,  tliat  it  does  not  and  never  has 
prevailed  In  Illinois.  But  It  la  unnecessary  to 
assume  tliat  ground  in  this  case.  The  legis- 
lation upon  this  subject,  from  the  time  when 
we  were  a  part  of  the  Indiana  territory  down 
to  the  last  law  contained  in  the  Revised  Stat- 
utes, clearly  shows  that  the  Legislature  never 
supposed  that  this  rule  of  the  common  law 
prevailed  in  Illinois,  or  intended  that  It 
should."  The  same  rule  was  announced  In 
Buford,  V.  Houtz,  6  Utah,  681,  18  Fac.  633: 
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also,  in  McGinnla  ▼.  Friedman,  2  Idaho 
(Hasb.)  393,  17  Pac.  636;  applying  the  same 
rule  to  sheep:  Martin  r.  Sheep  Co.,  12  Wyo. 
432,  76  Pac.  671,  78  Pac.  1093;  Healy  v. 
Smith,  14  Wyo.  263,  83  Pac.  683,  116  Am.  St 
Rep.  1004;  State  v.  Johnson,  7  Wyo.  612, 
64  Pac.  502. 

The  Kell  Case,  snpra,  upon  which  plaintiff 
'  places  his  chief  reliance,  does  not  decide  the 
proposition  here  inTolv»l;  on  the  contrary, 
the  court  expressly  refused  to  decide  the 
question  and  reserved  the  point  for  further 
argument,  when  properly  presented. 

In  view  of  the  known  habits  and  cnatonis 
of  our  people  from  the  begUmlng  of  the  state, 
of  the  fact  that  our  courts  have  expressly 
refused  to  adopt  the  common-law  rule  as  to 
domestic  animals,  and  of  the  legislation 
which  has  been  passed  with  reference  to  cer- 
tain kinds  of  animals,  omitting  all  reference 
to  poultry  or  fowls,  sare  as  It  gare  munici- 
palities the  power  to  restrain  the  same  from 
running  at  large,  we  are  disposed  to  and  do 
hold  that  plaintiff  is  not  entitled  to  the 
relief  asked  and  that  his  petition  should  hare 
been  dismissed. 

The  decree  therefore  is  reversed,  and  the 
cause  remanded  for  one  in  harmony  with 
this  opinion. 

Reversed  and  remanded. 

WBAVEB,  a  J.,  dissent!. 


DB  KAT  V.  OUVBR,  Judge. 
(Supreme  Court  of  Iowa.    Oct  23,  1918.) 

L  Infants    (I   16*)— Cbimm— Peosboxjtioh— 

Juvenile  Coxtbt. 

Under  the  express  provlBions  of  the  Juve- 
nile Court  Act  (Code  Supp.  i  2&4al4),  a  boy 
who  is  over  the  age  of  16  years  is  not  subject 
to  its  provisions. 

[Ed.    Note.— For   other   cases,    see   Infants, 
Cent  Dig.  I  16 ;    Dec.  Dig.  |  16.*] 
2.  Infants  (|  18*)— Jubibdiotion— DisiaNA- 

TIOH   07  COUBT. 

Under  Code,  {  2708,  as  amended  by  Acts 
84th  Gen.  Assem.  c.  136,  providing  that,  when 
a  minor  between  the  ages  of  10  and  18  is  con- 
victed of  a  crime  in  an  inferior  court  he  may 
be  sent  forthwith  to  the  judge  of  the  court  of 
record,  who  may  send  Um,  after  a  hearing,  to 
the  industrial  school,  the  district  court  has 
Jurisdiction  of  such  proceedings  after  convic- 
tion in  a  police  magistrate's  court  and  the 
mere  fact  that  the  proceedings  are  named  as 
being  in  the  juvenile  court  instead  of  in  the 
district  court  does  not  affect  the  jurisffiction, 
since  the  juvenile  court  is  not  a  separate  court 
and  the  designation  in  the  papers  was  a  mat- 
ter of  description  rather  than  of  jurisdiction. 

[Ed.    Note.— For    other    cases,    see   Infants, 
Cent  Dig.  |  18 ;   Dec  Dig.  |  18.*] 

8.  Infants    (J   19*)— CaniES— PBosKOxmow— 

NOTios  TO  Pabents— Waives. 

The  failure  of  the  district  court  to  serve 
notice  of  the  proceedings  on  the  parents  of  the 
minor  as  required  by  the  law  does  not  render 
the  commitment  void,  where  both  parents  were 
present  at  the  hearing. 

[Ed.    Note. — For    other    cases,    see    Infants, 
Cent  Dig.  S  19;  Dec.  Dig.  i  19.*] 


4.  CsnaNAi.  Law   (i  1209*)— DouBix  Jkop- 

ABDT— StATDTOBT      PltOOKBDINaB— JUTBITUA 

CouBT  Act. 

Where  a  police  court  upon  the  conviction 
of  a  minor  nnder  18  years  of  age,  imposed  a 
sentence,  instead  of  sending  him  to  the  district 
court,  as  provided  by  Acts  34th  Oen.  Assem. 
c.  136,  for  a  hearing  as  to  his  commitment  to 
the  industrial  school,  but  thereafter  the  case 
was  sent  to  the  district  court  which  took  jn- 
risdiction  and  ordered  the  commitment  the 
Judgment  by  the  police  magistrate  became  in- 
effective, and  the  district  court  was  not  there- 
by deprived  of  jurisdiction  to  hear  the  case, 
nor  would  such  hearing  and  commitment  to  the 
industrial  school  amount  to  doable  prosecution 
for  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  3296,  8297;  Dec  Dig.  i 
1209.*] 

Appeal   from   District    Goart,    Woodhnry 

County. 

To  inquire  into  the  legality  of  an  order  and 
judgment  of  defendant,  who,  as  Judge  of  the 
District  Court  of  the  Fourth  Judicial  Dis- 
trict, committed  petitioner,  Donald  De  Kay, 
to  the  State  Industrial  School,  this  writ  of 
certiorari  is  brought    Dismissed. 

Edwin  J.  Btason,  of  Sioux  City,  for  plain- 
tiff. O.  N.  Jepson,  Co.  Atty.,  and  C.  B.  Jones, 
Aast  Co.  Atty.,  both  of  Sioox  City,  for  de- 
fendant 


WITHROW,  J.  1.  From  the  petition  for 
writ  of  certiorari  and  its  return,  we  gath- 
er the  following  facts:  The  plaintiff,  Don- 
ald De  Kay,  otherwise  known  as  Daniel  De  i 
Kay,  was  bom  October  17, 1894,  and  is  a  resi- 
dent of  Woodbury  county,  Iowa.  On  the  2d 
day  of  August,  1912,  on  his  plea  of  guilty  of 
larceny,  he  was  sentenced  by  the  Judge  of 
the  police  court  of  Sioux  City  to  pay  a  fine, 
and  in  default  of  payment  to  Imprisonment 
Following  such  conviction,  information  was 
filed  by  the  probation  otQcer  against  this  pe- 
titioner, entitled  "In  the  Javenile  Court  of 
Iowa,  in  and  for  Woodbury  County,"  setting 
out  the  fact  of  his  conviction  in  the  police 
court,  and  praying  that  he  be  committed  to 
the  industrial  school  for  boys  at  Eldora. 
Upon  the  filing  of  such  information  with  a 
transcript  of  the  proceedings  in  the  police 
court,  and  on  the  same  day,  September  23, 
1912,  the  defendant,  as  presiding  judge  of  the 
district  court  of  Woodbury  county,  then  in 
reg;ular  session,  took  jurisdiction  of  the  com- 
plaint, and  after  hearing  committed  the  pe- 
tltioDer  to  the  industrial  school  as  prayed. 

2.  The  questions  raised  by  the  petitioner 
are:  First  That  the  defendant,  sitting  as  a 
Juvenile  court,  and  proceeding  under  chap- 
ter 5B  (sections  254alS-264a30)  Code  Supple- 
ment, was  without  jurisdiction  to  commit  the 
petitioner  because  he  was  at  the  time  over 
16  years  of  age.  Second.  If  it  be  contended 
that  the  presiding  judge  proceeded  under 
Code,  li  2708,  2709,  and  committed  the  pe- 
titioner under  the  general  law  governing  com- 
mitments to  industrial  achools,  such  proceed- 
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Ing  waa  wltbout  JiiilBdIctlon  becauae  the  re- 
quired petiaon  waa  not  filed.  The  piedae 
point  made  is  that  the  Informant  did  not 
"bare  knowledge  of  a  child  In  his  connty  who 
appeara  to  be  dellnqnent,"  for  his  knowledge 
was  only  of  a  boy  who  had  been  convicted 
of  the  crime  of  larceny,  and  sentenced  to 
pay  the  penalty.  It  also  is  claimed  that  the 
conrt  was  without  Jurisdiction  because  no 
summons  was  issued  to  the  parents  of  the 
minor,  and  also  that  after  sentence  in  the 
police  court  the  district  conrt  had  not  tbe 
rlgbt  to  commit  him  to  Eldora. 

[1]  8.  The  law  creating  what  is  generally 
known  as  the  Juvenile  court,  and  wtilch 
clothes  the  district  court  with  original  and 
full  Jurisdiction  to  determine  all  cases  com- 
ing witliln  the  purview  of  the  act,  which  Jn- 
risdlcUon  is  by  chapter  13,  Acts  33d  Oen. 
Assem.,  extended  to  superior  courts,  limits 
inquiry  and  Judgment  to  the  cases  of  children 
under  the  age  of  16  years.  Code  Supplement, 
I  2B4al4.  Its  general  purpose  is  more  com- 
prehensive than  the  law  relating  to  commit- 
ment to  the  Industrial  schools,  in  that  the 
Juvenile  court  act  is  Intended  to  cover  not 
only  the  cases  of  delinquent  or  criminal  chil- 
dren, but  also  to  give  to  the  .courts  in  which 
such  matters  are  triable  Jurisdiction  over  de- 
pendent or  neglected  children,  with  power  to 
make  such  provision  for  their  government 
and  care  as  may  seem  necessary  and  Just 
The  petitioner  in  this  case  having  been  over 
the  age  of  16  years  at  the  time  of  bis  com- 
mitment, it  follows  that  he  was  not  within 
the  provisions  of  the  Juvenile  court  law. 

[2]  4.  The  district  conrt  of  Woodbury 
county,  over  which  the  defendant  in  this  pro- 
ceeding, the  trial  Judge,  was  at  the  time  pre- 
siding, had  Jurisdiction  to  hear  and  deter- 
mine whether  a  boy  between  the  ages  of 
10  and  18  years  who  had  been  convicted  of 
crime  in  an  inferior  court  should  be  commit- 
ted to  the  industrial  schooL  Code,  {  2708,  as 
amended  by  chapter  136,  84tb  Gen.  Assent. 
That  section  provides  that,  when  such  a  mi- 
nor shall  be  found  guilty  in  a  court  of  rec- 
ord of  any  crime  excepting  murder,  the  court 
may,  instead  of  entering  judgment,  direct  the 
party  to  be  sent  to  the  industrial  school. 
If  such  a  minor  be  convicted  of  crime  before 
any  inferior  court,  such  person  may  be  forth- 
with sent  by  the  court,  accompanied  by  all 
the  pai>ers  filed  in  the  lower  court,  with  an 
o£Bcer,  to  a  Judge  of  a  court  of  record. 

We  have,  then,  the  inquiry  whether,  given 
a  case  which,  conddered  generally,  is  within 
the  fuU  Jurisdiction  of  the  district  court,  and 
whicb  is  heard  and  determined  by  the  dis- 
trict court,  but  when  the  proceedings  are 
named  as  being  In  the  Juvenile  court,  but  are 
outside  the  class  provided  for  by  the  Juvenile 
conrt  act,  is  the  order  of  commitment  so  en- 
tered void  for  want  of  Jurisdiction?  An  ex- 
amination of  the  several  statutes  relating 
to  proceedings  under  the  Juvenile  court  act 


shows  tbat  no  new  tribunal  was  created  by 
the  Legislature.  Originally  the  full  and  ex- 
clusive Jurisdiction  was  given  to  the  district 
court,  which  later  by  amendment  was  ex- 
tended to  the  superior  court  Nowhere  does 
the  statute  provide  tor  a  Juvenile  court  as 
an  independent  tribunal',  the  only  provision 
being  that  record  of  proceedings  in  the  dis- 
trict court  or  the  superior  court,  under  what 
is  termed  the  Juvenile  conrt  act,  shall  be  kept 
in  a  book  or  books  to  be  known  as  the  Ju- 
venile Court  Record.  Even  though  the  in- 
formation In  the  present  case  and  the  war- 
rant of  commitment  both  are  headed  "In 
the  Juvenile  Court  of  Iowa,  in  and  for  Wood- 
bury County,"  and  the  return  of  the  defend- 
ant to  the  writ  of  certiorari  refers  to  the 
proceedings  as  having  been  in  the  Juvenile 
conrt  presided  over  by  himself,  as  Judge  of 
the  district  court,  such  words  can  only  be 
construed  as  terms  of  description  and  not  of 
Jurisdiction.  The  records  of  the  proceedings, 
in  whatever  book  they  may  be  preserved, 
are  records  of  the  district  court  This  case 
is  readily  distinguishable  from  Cooper  v.  Sun- 
derland, 8  Iowa,  114,  dted  by  plaintifT,  which 
considers  the  question  of  a  Judgment  of  the 
probate  court  a  distinct  branch  of  our  Ju- 
dicial system.  We  conclude  that  the  Juris- 
diction of  the  district  court  attached  upon 
the  filing  of  the  complaint  in  the  present  case, 
and  that  it  had  the  power  to  enter  the  order 
of  commitment  of  which  plaintiff  complains, 
and  that  it  is  a  valid  order,  even  though  des- 
ignated as  a  proceeding  in  the  Juvenile  court 
unless  for  other  reasons  urged  by  plaintiff 
in  this  action  it  is  erroneous  or  void.  These 
further  objections  we  will  now  notice. 

[3]  6.  Among  the  requirements  of  the  stat- 
ute is  that  which,  upon  the  transcript  or  com- 
plaint being  tiled  with  the  Judge  or  court 
directs  notice  to  Issue  to  the  parents  or 
guardian  of  the  minor,  stating  the  time  and 
place  of  hearing.  The  record  does  not  show 
that  such  was  done  in  the  present  case;  but 
it  does  show  tbat  the  minor  was  brought 
into  court  accompanied  by  his  father  and 
mother,  and  that  both  of  them,  especially  the 
father,  "then  and  there  stated  that  they  were 
solicitous  that  proper  steps  may  be  taken 
by  the  conrt  to  check  the  waywardness  and 
incorrigiblUty  of  the  son,  the  father  insist- 
ing that  it  would  be  for  the  best  interests  and 
welfare  of  the  boy  if  he  was  committed  to 
the  Industrial  school."  The  object  of  notice 
la  to  give  to  the  court  Jurisdiction  of  parties 
entitled  to  be  heard,  and  to  afford  to  them  op- 
portunity to  present  their  cause.  Appearance 
of  necessary  parties  without  notice  meets 
every  purpose  sought  to  be  accomplished  by 
notice.  The  record  in  this  case  is  such  that, 
were  we  to  hold  that  the  proceeding  was  void 
for  want  of  notice  to  the  parents,  we  would 
overthrow  rules  and  principles  so  well  set- 
tled that  they  are  not  a  fair  subject  for 
legal  discussion. 

[4]  &  It  la  urged  by  plaintiff  in  error  that. 
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even  thoagta  It  be  held  tbat  the  proceedings 
were  within  the  jurisdiction  of  the  district 
court,  It  had  not  the  right  to  act  In  this 
case,  for  the  reason  that  the  record  of  .the 
police  court  shows  a  conviction  and  sentence; 
tliat  the  statute  requires  that  upon  convic- 
tion the  defendant  may  "forthwith"  be  sent 
by  the  court,  accompanied  by  the  papers  in 
the  case,  to  a  Judge  of  a  court  of  record. 
PlalntlB  claims  that.  In  ftilUng  to  forthwith 
transmit  the  papers  and  send  him  before  a 
Judge  after  conviction,  and  in  retaining  the 
case  to  pass  sentence  upon  the  conviction, 
and  In  thereafter  sending  the  record  to  the 
district  court,  where  order  was  made  com- 
mitting him  to  the  Industrial  school,  he  was 
tried  twice  for  the  same  offense,  and  tliat  his 
constitutional  rights  were  violated.  When 
it  appears,  as  In  the  present  case,  that  the 
court  of  record  to  which  a  transcript  of  the 
proceedings  in  the  lower  court  was  sent 
took  jurisdiction  of  the  cause,  the  situation 
was  then  that  of  the  entire  cause  being  up 
for  review,  and  although  not  strictly  an  ap- 
pellate proceeding,  the  purpose  of  such  re- 
view was  to  determine  what  action  should 
be  taken  upon  the  Judgment  of  conviction. 
The  cause  liavlng  been  thus  transferred,  the 
effect  of  such  action  was  to  render  the  judg- 
ment imposing  a  fine  and  alternative  Impris- 
onment of  no  effect.  Wlille  the  police  mag- 
istrate was  not  obliged  to  Impose  a  sentence, 
the  fact  that  he  did  so  did  not  deprive  the 
district  court  of  Jurisdiction  to  hear  the 
case,  nor  did  it  Invade  any  constitutional 
rights  of  plaintiff  in  error.  In  the  final  judg- 
ment and  order  of  the  district  court  was 
merged  the  previous  finding  and  judgment, 
and  the  fine  imposed  was  without  legal  ef- 
fect 

We  discover  no  error  In  the  proceedings 
of  the  trial  court  which  warrants  a  reversal 
of  Its  Judgment,  and  plalntlfrs  writ  of  cer- 
tiorari Is  dismissed. 

WEAVER,  O.  J.,  and  DEEMBB  and  QAT- 
NOR,  JJ.,  concur. 


JOHNSON  et  al.  v.  TRUMP  et  aL 
(Supreme  Court  of  Iowa.     Oct.  23,  1913.) 

1.  BOUNDASIKS     (I     48*)  —  ESTABUaHMER'T  — 

RBOOonrrioiT  and  AcQtnESOENCK— Effect. 
Where  adjoining  owners  had  adopted  a 
hedge  fence  as  the  true  boundary  between  their 
land,  and  it  was  continuously  recognized  as 
such  for  more  than  10  years,  a  conveyance  by 
general  description  of  one  of  the  tracts  by  gov- 
ernment subdivisionB  would,  as  between  such 
adjoining  owners,  carry  no  more  than  was  con- 
tamed  in  the  visible  boundaries,  although  in 
fact  such  boundaries  cut  off  a  portion  of  the 
subdivision. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  M  232-242;  Dec.  Dig.  i  48.»] 

2.  Boundaries  J8  48*)— Establishment— Ao- 

QUIESCENCE — JMTECT. 

Where  a  boundary  between  adjoining  own- 
ers, recognized  as  such  for  more  than  10  years, 


has  been  definitely  fixed  and  visibly  marked  so 
that  an  intending  purchaser  may  see  and  know 
its  purpose,  a  deed,  conveying  the  land  by  gov- 
ernment Bul>division  without  any  representation 
of  quantity,  conveys  only  the  land  included  in 
the  visible  boundaries,  in  the  absence  of  siicfa 
fraud  or  mistake  as  would  afford  a  ground  for 
equitable  relief,  even  though  such  boundaries  in- 
cluded less  than  the  full  area  of  that  subdivi- 
sion. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  i$  232-242 ;  Dec.  Dig.  f  48.*] 

8.  Vendob  and  Pvboeabeb  (|  349*)— Deit- 
oiENCT  IN  QuANTiTT— Action  bt  Puboglas- 
EB— Pleading. 

Where  a  petition  charged  that  the  land 
conveyed  to  the  plaintiffs  described  by  govern- 
ment subdivision  was  not  the  full  quantity  of 
such  subdivision,  but  did  not  cliarge  any  fraud, 
an  allegation  in  the  reply  that  if  the  defend- 
ants knew  of  the  deficiency,  as  they  conceded  in 
their  answer,  they  concealed  that  fact  from  the 
plaintiffs,  is  insufficient  as  an  averment  of 
fraud,  since  it  does  not  charge  knowledge  at  the 
time  of  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  1033,  1039-1042; 
Dec.  Dig.  S  349.*] 

4.  Pleading  (§  180*)— Replt— Depabtukk. 

Where  there  was  no  allegation,  in  a  petition 
for  the  value  of  a  shortage  in  quantity  of  land 
conveyed  to  plaintiff,  that  the  sale  was  by  the 
acre  and  not  by  the  tract,  a  reply  setting  up 
such  fact  states  a  different  cause  of  action  from 
the  petition,  and  evidence  as  to  such  agreement 
is  not  thereby  rendered  admissible. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  88  358-384 ;  Dec.  Dig.  i  ISO.*] 

6.  DisiassAL  AND  NowsxriT  (I  24*)— VOLUK- 
tabt— Dismissal  as  to  Orb  Pabtt. 

Where  plaintiff  brought  suit  against  his 
grantor  and  an  adjoining  owner,  alleging  that 
the  boundary  line  between  the  two  tracts  cut 
off  a  portion  of  the  land  conveyed  to  the  plain- 
tiff, and  asked  either  tbat  plaintiff  recover  the 
land  from  the  adjoining  owner  or  its  value  from 
the  grantor,  and  it  was  conceded  by  the  answer 
and  reply  that  the  boundary  had  been  ac- 
quiesced in  by  the  owners  long  enough  to  be 
binding,  there  was  no  further  issue  as  to  the 
adjoining  owner,  and  it  was  proper  to  permit  a 
dismissal  as  to  him  over  the  objection  of  the 
grantor. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  88  44,  4S,  62,  54 ;  Dec. 
Dig.  I  24.*] 

Appeal  from  District  Court,  Lucas  County ; 
O.  W.  Vermilion,  Judge. 

Action  to  recover  damages  for  alleged  de- 
ficiency in  quantity  of  land  conveyed.  Firom 
a  verdict  and  judgment  for  plaintiffs,  the 
defendants  appeaL    Reversed. 

Stuart  &  Stuart,  of  Charlton,  for  appel- 
lants.    Hickman  &  Wells,  of  Chariton,  for 

appellees. 

WITHROW,  J.  I.  On  the  18th  day  of  Feb- 
ruary, 1911,  the  appellants,  Elizabeth  Trump 
and  A.  O.  Trump,  made  conveyance  to  the  ap- 
pellees of  certain  real  estate  in  Lucas  county. 
The  deed  under  which  appellees  claim  their 
rights  In  this  action  was  as  follows:  "Know 
all  men  by  these  presents:  That  we,  Elizabeth 
Ruth  Bonnet  Trump  and  A.  O.  Trump  wife 
and  husband,  of  the  county  of  Clark  and  the 
state  of  Missouri,  for  the  consideration  of 


*For  other  coses  ue  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Ke^-No.  BertM  ft  Rtp'r  Indexes 


Iowa) 


JOHNSON  T.  TBUMP 


611 


eight  thousand  and  Biz  hundred  -dollars 
($8,600.00)  hereby  convey  to  Elmer  Q.  John- 
son and  Bltyrtle  Johnson,  of  the  county  of 
Lacas  and  state  of  Iowa,  the  following  de- 
scribed real  estate,  situated  in  the  county  of 
Lucas  and  state  of  Iowa,  to  wit:  The  E.  ^  of 
the  S.  W.  \i  of  section  6,  township  71,  range 
21.  And  warrant  the  title  of  the  same 
against  all  persons  whomsoever.  In  witness 
whereof  we  have  set  our  hands  this  18th  day 
of  February,  1911.  Elizabeth  Ruth  Bonnet 
Tramp.  A.  G.  Tmmp."  This  conveyance  was 
executed  In  pursuance  of  the  terms  of  a  writ- 
ten contract  previously  entered  Into  between 
E.  6.  Johnson,  one  of  the  appellees,  and  A. 
G.  Trump  and  Elizabeth  Tmmp,  the  name 
of  the  latter  appearing  as  Iiavlng  been  signed 
"by  A.  G.  Trump,"  her  husband.  In  the 
contract  the  same  description  and  considera- 
tion were  stated;  it  also  providing  that  all 
the  right,  title,  and  interest  were  to  be  con- 
veyed. The  title  of  the  real  estate  at  the 
time  of  the  contract  and  deed  was  in  Mrs. 
Tmmp.  Of  the  consideration  named  one- 
half  was  paid  in  cash,  and  for  the  remainder 
note  and  mortgage  were  given ,  the  mortgage 
being  upon  the  real  estate  purchased.  At 
some  time  after  the  conveyance  and  taking 
possession,  Johnsons,  the  appellants,  claim 
to  have  discovered  that  the  tract  conveyed 
to  them  was  short  in  quantity,  and  that  a 
strip  att  the  south  end  containing  about  fivei 
acres  was  owned  by  another.  They  brought 
this  action  at  law  to  recover  the  value  of 
such  strip  of  land,  the  theory  upon  which 
such  action  was  brought  being  stated  In  their 
amended  and  substituted  petition  as  follows: 
"That  the  said  E.  ^  of  the  S.  W.  ^  of  section 
6,  so  conveyed  by  defendants  to  plaintiffs, 
by  the  government  survey  contains  full  80 
acres  of  land,  and  was  so  purchased  by  plain- 
tiffs and  conveyed  by  defendants;  but,  by 
reason  of  the  facts  hereinafter  stated,  de- 
fendants at  the  time  of  said  conveyance  were 
not  seised  of  and  did  not  own,  and  could  not 
convey  to  plaintiffs,  the  title  to  a  strip  of 
land  off  the  south  end  of  said  80  acres,  of 
5  acres  in  extent  and  of  the  reasonable  value 
of  $120  per  acre,  in  the  sum  of  $600.  Plain- 
tiffs farther  state  that  said  strip  of  land  was 
at  the  time  of  said  conveyance  in  the  posses- 
sion and  control  of  one  George  Y.  Bonnet, 
who  was  named  as  a  codefendant,  and  from 
whom  possession  had  been  demanded  by 
plaintiffs,  and  had  been  refused.  Plaintiffs 
farther  state  that  they  are  informed  and 
believe  that  said  defendant  George  Y.  Bonnet 
has  been  in  open,  notorious,  and  continuous 
possession  of  said  strip  of  land  for  more  than 
10  years  prior  to  the  date  of  said  conveyance 
to  plaintiffs.  But  whether  such  possession 
has  been  under  claim  of  right  or  color  of 
title  and  adverse  to  plaintiffs,  said  grantees, 
Is  unknown  to  these  plaintiffs."  They  plead 
that  the  title  to  the  B.  ^  S.  W.  ^,  Including 
the  strip  of  land,  was  warranted  to  them  in 
the  conveyance,  and  that  the  grantors  failed 
and  lefosed  to  procure  seisin  and  possession 


of  said  strip  for  the  plaintiffs,  appellees,  and 
have  refused  to  indemnify  them  for  the  loss 
of  such  land.  The  prayer  is  in  the  alterna- 
tive, either  that  they  be  granted  possession 
of  said  strip,  and  that  Bonnet  be  ejected 
from  it,  or  if  the  court  find  the  title  and 
right  of  possession  to  be  in  Bonnet,  they  then 
ask  judgment  against  the  defendants  for  its 
value.  The  defendants  for  answer  pleaded 
the  conveyance  and  the  receipt  of  the  con- 
sideration; that  at  the  date  of  the  sale  the 
land  was  inclosed  on  the  south  end  by  an 
osage  orange  hedge,  which  bad  existed  for 
40  years,  it  having  been  planted  in  1870,  at 
which  time  the  then  owners  of  the  land  bad 
it  surveyed,  and  planted  said  fence  on  and 
along  the  south  side  on  what  was  then  de- 
termined by  such  survey  to  be  the  south  line 
of  said  80  acres,  and  that  it  lias  so  been  re&; 
ognlzed  by  the  subsequent  and  adjoining 
owners.  They  aver  that  plaintiffs  examined 
the  tract  of  land  and  the  fences  inclosing  it 
before  purchasing,  and  knew  as  much  as  did 
the  defendants  as  to  the  lines,  and  that  they 
offered  to  defendants  the  sum  of  $8,600  for 
said  tract  They  also  aver  that  there  had 
been  for  40  years  a  public  highway  60  feet 
in  width  running  east  and  west  along  the 
south  line  of  said  tract,  all  of  which  plaintiff 
knew.  They  say  that  the  conveyance  to 
plaintiffs  was  of  the  E.  ^  S.  W.  ^  of  sec- 
tion 6,  as  it  now  is  and  has  been  for  40  years, 
and  that  they  received  all  that  they  pur- 
chased. They  also  plead  the  statute  of  limi- 
tations against  plaintiffs'  claim.  The  de- 
fendant George  Y.  Bonnet  adopted  the  aver- 
ments in  the  answer  of  his  codefendants. 
For  reply  the  plaintiffs  denied  that  they  had, 
prior  to  their  purchase,  any  knowledge  or 
information  that  the  tract  purchased  by 
them  was  not  a  fall  80-acre  tract  That  they 
bought  the  land  at  $107.60  per  acre,  a  total 
of  $8,600,  and  if  defendants  knew  that  there 
was  less  than  80  acres  in  the  tract  they  con- 
cealed such  tact  from  the  plaintiffs.  At  the 
conclusion  of  the  evidence  for  the  plaintiffs 
they  dismissed  their  action  against  Bonnet 
and  upon  the  submission  of  the  case  to  the 
Jury  a  verdict  was  returned  in  favor  of  plaln- 
tiffs  for  $434.  Judgment  was  entered  on.  this 
verdict  against  the  defendants,  from  which 
they  appealed. 

II.  During  the  progress  of  the  trial  evi- 
dence was  introduced,  over  the  objections 
of  the  appellant  tending  to  show  that  at  the 
time  of  the  execution  of  the  contract  it  was 
agreed  and  understood  that  the  land  was 
being  purcliased  at  the  price  of  $107.50  per 
acre,  which  for  80  acres  wonld  amount  to 
the  full  consideration  nkmed  and  paid.  Evi- 
dence also  was  introduced,  showing  the  val- 
ue per  acre  of  the  land,  to  determine  the 
amount  of  recovery  upon  the  theory  of  the 
case  advanced  by  the  appellees.  All  of  this 
evidence  was  objected  to,  and  its  admission 
is  assigned  as  error.  The  trial  court  gave 
to  the  jury  certain  Instructions,  stating  the 
rule  adopted  by  it  as  to  the  right  of  recovery. 
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the  glTlng  of  wlildi  !■  assigned  aa  error,  and 
refused  certain  InstructlonB  requested  by  tbe 
appellant,  and  error  Is  diarged  because  of 
such  refusaL  The  core  of  the  contention, 
about  which  center  all  objections  as  to  eTl- 
dence  and  instructions  as  above  noted,  Is  tlie 
question  as  to  the  right  to  recover  as  upon  a 
breach  of  covenant  of  warranty  for  a  short- 
age In  the  land  conveyed,  where  the  bound- 
aries of  the  conveyed  tract  are  visible  and 
have  been  recognized  and  acquiesced  In  by 
the  adjoining  proprietors  for  such  length  of 
time  aa,  under  the  law  as  between  them, 
determines  the  true  line,  and  when  the  coq- 
veyance  Is  by  general  description,  aa  the  B. 
%,  S.  W.  %,  for  a  given  consideration,  and 
contains  no  other  statement  as  to  quantity. 

[1]  XII.  It  la  settled  by  a  long  line  of  our 
own  cases,  as  well  as  by  the  decisions  of  the 
courts  generally,  that  where  adjoining  pro- 
prietors have  acquiesced  In  a  certain  line, 
with  possession  up  to  It  for  a  period  of  10 
years,  such  la  to  be  taken  as  the  true  bound- 
ary line  between  them.  Davla  v.  Curtis,  68 
Iowa,  66,  25  N.  W.  032 ;  Miller  v.  Mills  Ck>un- 
ty.  111  Iowa,  664,  82  N.  W.  1038;  Kulas  v. 
McHugh,  114  Iowa,  188,  86  N.  W.  288 ;  Corey 
V.  Ft  Dodge,  U8  Iowa,  742,  92  N.  W.  704; 
Handorf  v.  Hoes,  121  Iowa,  79,  9B  N.  W. 
226.  The  record  In  the  present  case,  as 
shown  by  the  pleadings  of  both  parties  and 
by  the  evidence,  permits  no  doubt  that  a 
prior  owner  of  the  land  which  is  the  subject 
of  the  conveyance  In  controversy  and  his 
neighboring  owner  on  the  south,  to  settle  the 
true  boundary,  adopted  a  hedge  fence  as  the 
true  line  between  them,  and  this  was  con- 
tinuously so  recognized  by  adjoining  owners 
for  more  than  30  years.  The  evidence  also 
was  of  such  character  as  to  warrant  the  jury 
In  its  finding  that  the  line  as  thus  adopted 
took  from  the  original  B.  ^  of  S.  W.  ^  about 
four  acres,  and  that  the  amount  received  by 
the  appellees  as  grantees  was,  to  that  extent, 
less  than  the  amount  Included  within  the 
original  survey.  It  also  is  quite  clear  from 
the  evidence  that  the  boundary  of  the  purchas- 
ed tract  upon  the  south  was  clearly  marked 
by  the  hedge  fence.  Immediately  south  of 
that  there  being  a  public  highway.  We  have 
no  doubt,  under  the  rule  so  frequently  stated 
in  our  own  decisions,  that  aa  between  the  ad- 
joining proprietors  who  recognized  tbe  hedge 
fence  as  the  true  line  a  general  description  of 
the  n  ^  of  S.  W.  %  would  carry  no  more 
than  was  contained  in  Its  visible  boundaries. 

[2]  IV.  That  conclusion,  however,  does  not 
readi  to  the  limit  of  the  claim  made  by  the 
appellees.  It  is  urged  by  them  that,  what- 
ever may  have  been  the  rights  as  between 
tbe  adjoining  proprietors,  which  would  be 
governed  by  the  rules  of  acquiescence  or 
estoppel  as  to  purchasers  under  a  general 
description  such  as  Is  contained  In  the  deed 
in  controversy,  the  grantees  in  such  convey- 
ance were  entitled  to  recover  the  full  quanti- 
ty of  land  embraced  In  the  government  sur- 
vey of  tbe  B.  ^  of  S.  W.  %,  and  if  any  part 


of  it  had  been  permitted  to  be  alienated,  to 
that  extent  then  waa  a  breach  of  the  cove- 
nant of  warranty,  wbidi  wonld  entitle  them  to 
recovery  in  thia  action.  It  will  be  noted  that 
neither  the  deed  nor  the  contract  npon  whld) 
it  was  based  contained  any  reference  to  the 
quantity  of  land  conveyed,  save  that  which 
might  be  inferred  from  the  terms  of  descrip- 
tion employed.  There  waa  no  "more  or  less" 
provision,  whidi  in  many  of  our  cases  ba< 
been  construed  to  be  a  dense  protecting  the 
grantor  against  aUgbt  dUTerences  in  quantity 
resultlnc  from  the  not  infrequent  variatloiii 
between  the  amount  found  by  actual  survey 
and  that  stated  in  the  conveyanea  There 
was  but  the  bare  deacription  of  the  B.  %  of 
8.  W.  ^  in  the  conveyance  from  Trump  to 
Johnson.  Tme^  aa  a  mathematical  result^ 
that  purports  to  convey  80  acres,  if  It  be  oon- 
strued  as  a  statement  of  quantity.  But  the 
rule  which  approves  itself  to  our  minds,  and 
which  fixes  sudi  aa  a  matter  of  descriptloa 
and  not  of  quantity,  has  clear  expression  la 
Rawle  on  Covenants,  {  207,  with  cases  dted, 
which  is  as  follows:  "Where  the  land  is  con- 
veyed by'  a  particular  description,  and  with 
an  enumeration  of  the  quantity  of  acres,  the 
latter  is  held  to  be  matter  of  description 
merely,  and  cannot  be  deemed  an  implied 
covenant  for  quantity."  While  the  rule  thus 
stated  contains  as  an  element  the  clause  "and 
with  an  enumeration  of  the  quantity  of 
acres,"  its  appllcatioa  la  of  no  less  strength 
where,  as  here,  that  provision  or  description 
does  not  appear;  on  the  contrary,  there  ap- 
peara  the  more  compelling  reason  for  Its 
recognltlonl  The  same  rule  is  recognized  in 
Mann  v.  Pearson,  2  Johns.  (N.  Y.)  37;  Per- 
kins V.  Webster,  2  N.  H.  287 ;  Large  v.  Penn, 
6  Serg.  ft  B.  (Pa.)  488. 

[S]  When  a  condition  arises  under  which 
a  right  of  recovery  la  permitted  for  a  sub- 
stantial shortage  in  quantity,  such  is  based 
upon  the  theory  of  fraud  or  mistake  which 
alTords  grounds  of  equitable  relief.  Bellamy 
V.  McCarthy,  75  Tex.  203,  12  8.  W.  849; 
Lcme  V.  Parsons,  108  Iowa,  241.  79  N.  W. 
61.  There  is  no  direct  charge  of  fraud  In  the 
present  case.  In  the  reply  it  la  pleaded  that 
"if  defendants  knew  that  such  deficiency  In 
fact  existed,  as  they  now  concede,  they  care- 
fully concealed  such  fact  from  these  plala- 
tiffs,  both  In  the  negotiations  for  the  par- 
chase  and  in  the  deed  of  convej^ance  there- 
for." It  did  not  charge  knowledge  at  tbe 
time,  which  was  iKcessary  before  there  could 
be  concealment  We  think  it  was  insufficient 
as  an  averment  of  fraud,  even  had  it  been 
made  In  the  petition  and  not  in  the  reply.  We 
are  therefore  limited  to  the  main  inquiry, 
unrelieved  by  pleaded  facts  which,  under 
some  condltlonB,  afford  an  exception  to  the 
rule.  In  cases  which,  in  principle,  cover  this 
question,  this  court  has  held  that  where  a 
sale  Is  by  the  tract  without  reference  to  ne- 
gotiation or  estimated  quantity  of  acres.  In 
the  absence  of  proof  of  fraud  or  mistake  the 
court  will  not  interfere    Bathke  t.  Trier, 
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136  Iowa.  284,  lU  N.  W.  485;  Kltzman  t. 
Carl,  133  Iowa,  340,  110  N.  W.  587,  12  Ann. 
Cas.  296;  Lane  t.  Parsons,  supra;  Hosleton 
T.  Dickinson,  51  Iowa,  244, 1  N.  W.  650.  The 
Michigan  case  of  Veltmans  r.  Enrtz,  167 
Mttch.  412,  132  N.  W.  1009,  36  L.  H.  A  (N.  S.) 
558,  Is  directly  In  point,  and  Is  supported  by 
many  dted  antboritleB.  In  that  case  there 
had  been  a  conveyance  of  the  W.  %  of  N.  E. 
^  of  section  30,  in  a  given  township  and 
range.  There  proved  to  be  a  shortage  of 
about  fonr  acres.  The  lines  of  the  conveyed 
tract  were  marked  by  fences  which  had  been 
recognized  by  adjoining  proprietors  for  the 
period  of  limitation  aa  being  on  the  true  line. 
The  Michigan  court  held  that  where  a  line 
Is  thna  established  and  d^ned,  It  will  there- 
after control  the  deeds  of  the  parties  The 
basis  of  the  rule  la  upon  the  other  principle, 
recognized  by  this  court  and  stated  earlier 
In  this  opinion,  holding  adjoining  proprie- 
torg  to  the  boundaries  fixed  and  recognized 
by  them,  and  to  our  minds  the  application  of 
the  rule  to  subsequent  conveyances,  when  the 
boundaries  thus  fixed  are  visible  and  known, 
is  not  only  reasonable  but  necessary.  It  Is 
a  well-known  fact  that  monuments  which 
mark  original  government  surveys  are  in 
many  cases  wholly  lost  or  obliterated,  and 
In  others  the  proof  to  establish  them  Is  of 
an  uncertain  nature.  It  Is  also  of  common 
knowledge  that  throughout  the  state,  and 
indeed,  generally,  to  make  certain  as  between 
themselves  that  which  has  been  uncertain,  a 
line  or  boundary  is  fixed  by  adjoining  owners, 
which  the  courts,  in  the  interest  of  settled 
rights,  have  come  to  regard  as  the  true  line 
where  recognized  for  the  period  of  limita- 
tion. Where  the  line  so  fixed  is  definitely 
and  visibly  marked,  so  that  an  intending  pur- 
chaser, even  without  inquiry,  may  see  and 
know  its  purpose,  we  think  the  rule  a  just 
one,  which,  in  the  absence  of  fraud  or  mis- 
take, gives  to  the  description  covered  by  his 
pordiase  the  acreage  which  time  and  recog- 
nition have  fixed. 

V.  Instruction  No.  11,  given  by  the  trial 
coDTt,  was  as  follows:  "(11)  The  fact,  if  It 
be  a  tact,  that  prior  owners  of  the  said  east 
half  of  the  southwest  quarter  of  section  6 
and  of  the  land  lying  south  thereof  agreed  on 
the  hedge  south  of  the  public  highway  as  the 
boundary  between  their  respective  tracts  of 
land  would  constitute  no  defense  in  this,  ac- 
tion It,  in  fact,  said  east  half  of  the  southwest 
quarter  of  section  6  extended  south  of  said 
pnbllc  Ughway,  or  U  the  sale  in  question  was 
by  the  acre  and  plaintiffs  received  less  land 
than  they  paid  for."  The  same  idea  was  in- 
cluded In  other  instructions  which  were  giv- 
en, and  as  to  all  of  them  error  Is  urged. 
Appellant  requested  three  instructions,  em- 
bodying under  the  several  lines  of  view  that 
might  arise  under  the  evidence  the  rule  which 
we  conclude  in  the  preceding  division  to  be 
applicable.    It  follows  that  there  was  error 


in  giving  the  quoted  Instruction  and  others 
similar  to  It 

[4]  VI.  We  have  noted  that  error  is  claimed 
in  admitting  testimony  of  an  understanding 
that  the  Eale  was  by  the  acre.  Even  though 
it  should  be  proper  to  hold,  which  we  do  not, 
that  under  such  a  conveyance  as  is  the  basis 
of  this  action,  such  evidence  would  be  compe- 
tent, if  the  issue  were  properly  raised,  there 
is  the  further  condition  to  be  noted  that  the 
plea  that  the  sale  was  so  made  appears 
only  in  reply.  It  was  no  part  of  the  orig- 
inal petition,  nor  would  it  have  been  a  rele- 
vant claim  In  the  petition  unless  pleaded  and 
relied  upon  as  a  separate  count.  A  plaintiff 
may  not  be  permitted  to  recover  on  a  distinct 
cause  of  action  which  is  pleaded  only  in  his 
reply.  Marder  v.  Wright,  70  Iowa,  45,  29 
N.  W.  799 ;  Hunt  v.  Johnston,  105  Iowa,  311, 
76  N.  W.  lOS.  To  all  evidence  of  this  char- 
acter, objection  was  made  at  the  time  it  was 
offered,  the  objection  being  on  the  ground  of 
Incompetency  and  immateriality,  and  also 
that  it  sought  to  vary  by  parol  the  terms  of 
the  deed.  We  are  of  opinion  that  it  was  er- 
ror to  have  admitted  it,  as  it  bad  no  proper 
relevancy  to  the  real  Issues. 

[S]  YII.  Against  the  objections  of  the  ap- 
pellant the  appellee  was  permitted  to  dis- 
miss his  claim  against  Bonnet,  and  such  is 
asslgQed  as  error.  In  their  answer,  and  by 
statement  of  counsel  during  the  trial,  title 
to  the  disputed  strip  was  conceded  to  be  in 
Bonnet  It  was  in  effect  so  claimed  by  the 
app,ellee.  The  question  whether  the  hedge 
fence  had  been  acquiesced  in  as  the  true  line 
of  division,  and  had  been  so  recognized  by  ad- 
joining proprietors  for  such  length  of  time 
as  to  work  an  estoppel,  was  no  longer  an  is- 
sue, as  by  pleadings  and  concession  It  had 
been  removed  from  the  field  of  dispute. 

Till.  Other  errors  are  presented  aa  to  ad- 
mitting evidence  and  the  giving  of  instruc- 
tions, all  of  which  are  governed  by  the  con- 
clusions above  stated,  and  we  need  not  fur- 
ther discuss  them. 

Because  of  the  errors  pointed  out,  the 
Judgment  of  the  trial  court  is  reversed. 

WEAVER,  C.  J.,  and  DEEMER  and  OAY- 
NOB,  JJ.,  concur. 


LAKEA  T.  MODERN  BROTHERHOOD  OF 
AMERICA 
(Supreme  Court  of  Iowa.     Oct  23,  1913.)  ^ 

1.  Insubancb  (i  817*)— Mutual  Benefit  So- 
ciSTT— Adoption  or  MmfSEB— Pbei.ixirabt 
RsquiBEiaNTs. 

Insured  havuig  applied  for  membership  in 
defendant  order  and  passed  the  medical  exami- 
nation, a  benefit  certificate  was  Issued  Septem- 
ber 29,  1911,  and  sent  to  the  president  and  sec- 
retary of  the  local  lodge,  who  countersigned 
the  same.  Attached  to  the  certificate  was  a 
direction  that  it  could  not  be  placed  in  force 
after  September  30th,  and  on  that  date  it  was 
presented  to  the  insured,  who  accepted  it  and 


*Tm  other  eases  see  same  topte  and  aectlOD  NUMBBR  in  Dec.  Dig.  4  Am.  Die.  Kejr-No.  Series  *  Rep'r  Indezee 
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signed  the  obligation  thereof  as  a  member. 
Some  brief  ritualistic  form  wag  performed  by 
the  state  deputy  of  the  order  and  the  certificate 
delivered.  On  the  same  day  record  was  made 
on  the  books  of  the  local  lodge,  showing  insur- 
ed's adoption  and  payment  of  certain  dues,  and 
the  current  assessment  and  membership  fee  col- 
lected and  retaine.d.  Held,  in  the  absence  of 
fraud,  that  the  conduct  of  the  lodge  officers 
and  its  record  was  conclusive  of  the  question 
of  the  insured's  completed  membership,  regard- 
less of  any  failure  to  comply  with  the  form  of 
adoption  in  all  particulars,  and  that  it  would 
be  conclusively  presumed  that  all  such  prelimi- 
nary requirements  were  substantially  complied 
with  or  waived. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U,  1999-2002;   Dec.  Dig.  {  817.*] 

2.  Insubancb    (§   819*)— AMPLICATION— Hab- 
its—Intemperance— EviDENCic. 

Statements  of  insured,  in  an  application 
for  membership  in  a  mutual  benefit  society, 
that  he  had  never  been  intemperate  in  the  use 
of  .malt  or  spirituous  liquors,  but  that  be  drank 
beer  occasionally,  were  not  falsified  by  evi- 
dence that  whisky  had  been  seen  in  his  posses- 
sion, that  he  bad  been  seen  to  drink  whisky 
some  three  years  before  his  death,  and  that  on 
several  occasions  he  had  drank  whisky  with 
a  witness ;  the  other  evidence  being  over- 
whelming to  the  effect  that  he  never  used 
whisky  as  a  beverage,  and  that  his  habits  were 
'  in  all  respects  temperate. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  Si  2006,  2007;   Dec.  Dig.  i  819.*] 

3.  Insdrance  (5  723*)— Wabbahties— COHDI- 
TiON  OF  Health— F'alsification. 

A  warranty,  in  an  application  for  mutual 
benefit  certificate,  that  insured  was  in  good 
health  should  be  construed  as  limited  to  his 
knowledge  and  belief,  and  hence  a  statement  in 
the  application  that  ne  had  never  had  pleurisy, 
pneumonia,  or  heart  disease  was  not  falsified 
by  proof  that  he  died  from  a  blood  clot  in  the 
heart,  and  that  an  autopsy  disclosed  a  congest- 
ed lung  and  evidences  of  pleurisy,  in  the  ab- 
sence of  proof  that  insured  knew  that  he  had 
any  of  such  diseases. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SJ  1859-1865;    Dec.  Dig.  S  723.*] 

Appeal  from  District  Court,  Mahaska  Coun- 
ty;  Byron  W.  Preston,  Judge. 

Action  by  the  plaintiff,  as  guardian  of 
minor  beneficiaries,  to  recover  the  sum  of 
$1,000  on  a  benefit  certificate  issued  by  the 
defendant  to  O.  C.  Lakka.  LaUka  died  short- 
ly thereafter.  The  plaintiff  is  his  widow  and 
her  wards  are  lila  children.  The  benefit  cer- 
tificate is  regular  in  form.  It  was  delivered 
to  the  deceased  on  September  30,  1911.  He 
died  suddenly  on  October  8,  1911,  from  a 
blood  clot  in  the  heart.  The  defendant  in- 
terposed three  defenses,  viz. :  (1)  That  the  de- 
ceased was  not  a  member  of  the  defendant 
order  and  that  the  benefit  certificate  sued  on 
had  never  become  effective  for  that  reason. 
(2)  That  certain  representations  of  the  de- 
ceased as  to  his  previous  state  of  health 
were  false  and  constituted  a  breach  of  war- 
ranty. (3)  That  certain  representations  of 
the  deceased  as  to  his  habits  In  relation  to 
the  use  of  intoxicating  liquors  were  false 
and  constituted  a  breach  of  warranty.  At 
the  close  of  the  evidence  the  plaintiff  moved 
for  a  directed  verdict,  and  her  motion  was 
sustained.      Judgment    being    entered    upon 


verdict  for  plaintiff,  the  defendant  has  ap- 
pealed.   Affirmed. 

C.  C.  Dowell,  of  Des  Moines,  and  W.  H. 
Keating,  of  Oskaloosa,  for  appellant  Dan 
Davis  and  McCoy  &  McCoy,  aU  of  Oskaloosa, 
for  appellees. 

EVANS,  J.  The  first  Issue  discussed  by  ap- 
pellant is  the  first  above  stated.  Was  tlie 
certificate  invalidated  for  want  of  certain 
formalities  in  initlnting  the  deceased  Into 
membership  of  the  local  lodge?  The  certifi- 
cate purported  to  be  issued  to  the  deceased 
as  a  member  of  the  local  lodge  at  Oskaloosa 
known  as  No.  908. 

It  appears  that  a  state  deputy,  Mrs.  Frank, 
had  been  sent  to  'Oskaloosa  to  revive  and 
reorganize  the  local  lodge  and  she  spent 
some  weeks  in  such  work.  More  than  40  new 
members  were  secured  as  the  fruit  of  ber 
work,  of  which  Lakka  was  one.  The  duty  of 
a  deputy  is  not  very  clearly  set  forth  in  the 
by-laws  of  the  defendant  Our  attention  is 
especially  directed  to  the  following  sections 
of  such  by-laws : 

"Sec.  237.  Supreme  President,  Shall  Ap- 
point and  Remove.  The  Supreme  President 
shall  have  authority  to  appoint  and  remove 
deputies  and  prescribe  rules  for  their  gov- 
ernment, and  the  board  of  directors  shall  es- 
tablish their  compensation." 

"Sec.  239.  Authority  to  Organize  Lodges, 
Where.  Deputies  shall  have  authority  to 
organize  subordinate  lodges  within  their  re- 
spective territory,  and  to  perform  such  other 
duties  as  may  be  required  of  them  by  the 
Supreme  President  They  shall  not  organize 
new  lodges  unless  fifteen  applicants  for  bene- 
ficial membership  who  have  complied  with 
these  by-laws  and  who  are  acceptableln  every 
respect  petition  for  charter." 

"Sec.  242.  Secretary  Shall  Report  AppU- 
cants  Initiated.  The  local  secretary  shall 
certify  to  the  Supreme  Secretary  on  blanks 
furnished  for  that  purpose  the  names  and 
numbers  of  applicants  initiated  by  the  dep- 
uty's solicitation  and  labors. 

"Sec.  243.  May  Work  In  Lodges  with  less 
than  Fifteen  Members,  When.  When  a  lodge 
has  less  than  fifteen  beneficial  members  a 
deputy  may  be  authorized  by  the  Supreme 
President  to  visit  the  same-  and  solicit  mem- 
bers therefor  on  the  same  terms  as  though 
no  lodge  existed  at  the  place  in  question,  for 
a  period  not  to  exceed  thirty  days,  and  this 
may  be  done  without  any  resolution  on  the 
part  of  said  lodge,  or  without  any  agreement 
with  any  of  its  officers:  Provided,  further, 
that  the  Supreme  President  may,  when  in  hla 
Judgment  such  a  course  is  necessary,  author- 
ize any  deputy  to  work  for  an  old  lodge  an^ 
may  make  such  terms  with  him  as  to  his 
compensation  as  he  sees  fit,  and  the 
lodge  cannot  question  any  arrangement  so 
made  nor  can  the  lodge  in  such  case  claim 
any  part  of  the  membership  fee." 
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Section  134  of  sucb  by-laws  ia  as  follows: 

"Sec.  134.  Benefit  Certificate  Takes  Effect, 
When.  The  liability  of  this  society  for  the 
payment  of  benefits  upon  the  death  or  Injury 
of  a  benefit  member,  shall  not  begin  until  all 
tbe  acts,  qualifications  and  requirements  pre- 
scribed for  the  applicant  in  all  the  laws, 
rules  and  regulations  and  ritual  of  the  society 
shall  hare  been  fully  complied  with  by  him, 
and  nntU  all  acts  therein  prescribed  for  the 
subordinate  lodge  shall  have  been  fully  com- 
piled with  by  it  and  until  his  application  shall 
have  been  fully  approved  by  a  subordinate 
lodge  physician  and  Supreme  Physician,  and  a 
benefit  certificate  issued  as  provided  In  these 
by-laws,  and  delivered  to  applicant  while  in 
good  health,  nor  until  said  applicant  shall 
have  been  adopted,  initiated  and  obligated  by 
the  proper  subordinate  lodge." 

Mrs.  Frank  took  from  Lakka  on  September 
26,  1911,  an  application  for  membership 
in  the  order  and  for  insurance.  On  the  same 
day  the  lodge  physician  examined  the  appli- 
cant and  approved  the  application.  On  Sep- 
tember 27th  the  Supreme  Lodge  physician 
did  likewise.  The  application  with  the  ap- 
proval of  both  physicians  was  sent  to  the 
Supreme  President  and  Secretary,  and  these 
issued  the  benefit  certificate  thereon  on  Sep- 
tember 28th  and  sent  the  same  to  the  Presi- 
dent and  Secretary  of  the  local  lodge  at  Os- 
kaloosa,  who  countersigned  the  same.  On 
September  30tb  it  was  presented  to  Lakka, 
who  accepted  the  same  and  signed  the  obli- 
gation thereof  as  a  member.  Some  brief  rit- 
ualistic form  was  performed  by  Mrs.  Frank, 
and  the  benefit  certificate  was  on  the  same 
day  delivered  to  Iiakka.  On  the  same  day 
record  was  made  on  the  books  of  the  local 
lodge  showing  the  adoption  of  Lakka  Into 
membership  on  said  day.  Lodge  dues  of  20 
cents  and  a  current  assessment  of  75  cents 
and  a  membership  fee  of  $3  were  then  and 
there  collected  from  Lakka  by  Mrs.  Frank 
and  the  officers  of  the  local  lodge. 

[1]  The  benefit  certificate  came  to  the  local 
lodge  from  the  Supreme  Officers,  with  the  fol- 
lowing instructions  attached:  "Dear  Secre- 
tary: If  this  certificate  is  not  placed  in 
force,  by  applicant  being  adopted,  obligated 
or  initiated  on  or  before  Sept  30th,  1911, 
it  must  be  returned  to  the  undersigned  at 
once  without  fall.  This  certificate  cannot  be 
placed  in  force  after  September  30th,  1911. 
Fraternally,  E.  T.  Balz,  Supreme  Secretary." 

The  defense  is  predicated  at  this  point 
upon  the  claim  that  there  was  some  failure 
or  defect  in  the  ritualistic  forms  attending 
the  initiation  of  Lakka,  and  that  he  was 
not  initiated  according  to  the  forms  required 
by  the  by-laws  of  the  association,  and  that 
he  was  not  Initiated  in  so-called  open  lodge. 
The  contention  Is  that  these  defects  rendered 
all  other  proceedings  nugatory  and  that  Lak- 
ka therefore  never  became  a  member.  To 
accede  to  this  contention  would  be  to  permit 
the  extensive  ritualistic  forms  of  the  defend- 
ant to  become  the  ready  means  of  actual 


fraud  upon  prospective  members,  accepting 
solicitations  to  membership  extended  to  them 
by  appropriate  officers,  and  paying  to  such 
officers  the  appropriate  fees  upon  assurances 
of  their  complete  adoption  as  members.  Not 
only  did  the  local  lodge  show  upon  Its  rec- 
ords September  30,  1911,  the  complete  adop- 
tion of  Lakka  Into  membership  but  such 
lodge  by  its  officers  after  the  death  certified 
to  his  membership  and  to  his  good  standing. 
It  Is  urged,  however,  that  the  local  lodge  ex- 
ceeded its  authority.  It  will  be  noted,  how- 
ever, that  the  acts  of  Mrs.  Frank,  the  deputy, 
and  of  the  officers  of  the  local  lodge  were 
In  strict  accord  with  the  written  Instructions 
attached  to  the  benefit  certificate  by  the  Su- 
preme Officers.  The  certificate  was  Issued 
at  Mason  City  September  29th.  The  in- 
structions from  the  Supreme  Officers  required 
that  it  shotUd  be  put  in  force  not  later  than 
September  30th  and  that  the  method  of  such 
putting  in  force  be,  "Being  adopted,  obli- 
gated or  Initiated."  Concededly  Lakka  ac- 
cepted and  adopted  the  certificate  and  obli- 
gated himself  to  membership  by  his  own  sig- 
nature thereon.  The  only  question  raised 
is:  Was  he  properly  initiated?  By  the  alter- 
native form  of  the  above  requirements,  for- 
mal initiation  was  not  required  at  all  If  the 
certificate  was  otherwise  adopted  or  ob- 
ligated. 

In  the  absence  of  fraud,  we  think  that  the 
conduct  of  the  lodge  officers  and  the  record 
made  by  them  should  be  deemed  conclusive 
on  the  question  of  completed  membership  re- 
gardless of  mere  defect  of  form  in  the  pro- 
ceedings leading  up  to  such  membership. 
The  substance  of  every  requirement  of  the 
by-law  was  complied  with.  The  applicant 
understood  that  he  was  becoming  a  member 
of  the  order.  His  application  was  passed 
upon  by  the  physicians  and  appropriate  of- 
ficers of  the  order  and  was  approved  by 
them.  They  understood  that  he  was  becom- 
ing a  member.  Both  the  applicant  and  the 
officers  understood  on  September  30th  that 
by  the  proceedings  of  that  day  he  had  become 
a  full  member.  In  such  belief  the  fees  and 
dues  were  collected  from  the  applicant  and 
have  been  retained  ever  since.  To  open  up 
now  the  ritualistic  proceedings  to  an  inves- 
tigation of  their  regularity  would  be  shock- 
ing to  the  judicial  sensa  We  think,  there- 
fore, as  already  indicated,  that  upon  the 
facts  shown  it  should  be  conclusively  pre- 
sumed that  all  preliminary  requirements 
were  substantially  complied  with  or  were 
waived.  That  such  provisions  could  be 
deemed  waived  In  an  appropriate  case  has 
been  settled  by  our  previous  holdings:  War- 
nebold  v.  Grand  Lodge,  83  Iowa,  26,  27,  48 
N.  W.  1069;  Moore  v.  Order  of  Railway 
Conductors,  90  Iowa,  721,  57  N.  Wl  623; 
Watts  V.  Equitable  M.  L.  Ass'n,  111  Iowa,  90, 
at  page  93,  82  N.  W."  441;  Thornburg  v. 
Life  Association,  122  Iowa,  260,  at  page  265, 
98  N.  W.  105 ;  Trotter  v.  Grand  Lodge,  132 
Iowa,  513,  109  N.  W.  1099,  7  L.  R.  A.  (N.  S.) 
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669,  U  Ann.  Cas.  633;  Kranse  ▼.  Modern 
Woodmen,  133  Iowa,  199,  at  pages  203,  204, 
110  N.  W.  462 ;  Collver  ▼.  Modern  Woodmen, 
164  Iowa,  615,  136  N.  W.  67.  To  the  same 
effect  are  the  following  cases  from  other 
Jurisdictions:  Kidder  t.  S.  C.  TJ.  O.  of  O. 
C,  192  Mass.  326,  78  N.  B.  469,  at  page  471; 
Wagner  t.  Supreme  Lodge  Knights  &  Ladles 
of  Honor,  128  Mich.  660,  87  N.  W.  903,  at 
page  904;  Supreme  Ruling  of  the  Fraternal 
Mystic  Circle  v.  Crawford,  32  Tex.  CIt.  App. 
003,  76  S.  W.  844;  Shackelford  t.  Supreme 
C.  K.  of  D.,  98  Ga.  295,  26  S.  E.  746,  at  page 
74& 

[2]  2.  It  Is  next  urged  that  the  insured 
made  false  representations  which  constitut- 
ed a  breach  of  warranty  in  relation  to  his 
use  of  intoxicating  liquors.  The  contention 
is  based  upon  the  following  questions  and 
answers  in  Iiakka's  application  for  member- 
ship: "Have  you  ever  been  intemperate  in 
the  use  of  either  malt  or  spirituous  liquors, 
or  used  any  drug  habitually?  A.  No.  Do 
you  use  either  malt  or  spirituous  liquors 
daily  or  nearly  every  day?  A.' Glass  of  beer 
occasionally.  If  so,  what  is  used  and  the 
approximate  amounts?  Answer  explicitly. 
A.  Beer.  Have  you  ever  taken  any  cure  or 
treatment  for  liquor  or  any  other  habit?  A. 
No." 

It  is  urged  that  there  was  some  evidence 
tending  to  show  the  falsity  of  the  above 
representations  and  that  therefore  the  trial 
court  should  not  have  directed  a  verdict  for 
the  plaintifl.  The  defendant  introduced  three 
witnesses  on  this  question.  One  witness  tes- 
tified that  he  had  seen  "full  bottles  of  whis- 
ky" in  Lakka's  office  but  had  never  known 
him  to  drink  any.  Another  witness  testified 
tliat  be  bad  known  Lakka  to  drink  whisky 
some  three  years  before  his  death.  Clearly 
there  Is  nothing  contradictory  in  the  testi- 
mony of  either  of  the  above  witnesses.  Re- 
liance, however.  Is  placed  on  the  testimony  of 
witness  Hourihan  who  testified  as  follows: 
"I  have  known  Mr.  Lakka  for  two  years. 
Saw  him  when  I  was  on  the  road  every  day. 
He  was  connected  with  the  Iowa  Central 
Railroad.  Since  leaving  the  road  I  have 
seen  him  once  or  twice  a  month  anyway. 
We  were  pretty  well  acquainted.  We  have 
drank  together  in  the  Bock  Island  saloon, 
and  also  be  has  given  me  money  when  he  was 
on  duty.  He  was  afraid  to  go  Into  the 
saloon  to  get  bim  some  liquor.  I  saw  him 
drink  whisky  about  the  Ist  of  August,  1911, 
out  by  the  ball  park  and  the  artificial  ice 
plant  He  had  a  half  pint  of  whisky  in  his 
pocket  and  gave  me  a  drink  out  of  it,  and 
I  drank  with  bim  and  be  went  on  east  on 
the  Iowa  CentraL  I  saw  bim  drinking  whis- 
ky in  Hedrick  when  I  was  braking  on  the 
local.  He  bad  it  in  a  bottle.  He  had  a  pint 
at  one  time  and  when  out  at  the  button  fac- 
tory he  bad  a  half  pint  I  saw  him  north 
of  Boescb's  saloon.  He  had  a  bottle  of 
sealed  goods,  bonded  goods,  and  he  helped 


me  drink  the  beer,  and  drank  the  whisky 
too.  He  put  the  bottle  in  his  pocket  I  saw 
him  drinking  whisky  In  the  Rode  Island  sa- 
loon. I  met  him  pretty  frequently  in  the 
last  year  of  bis  life ;  pretty  near  every  time 
he  would  see  me  he  would  ask  me  to  have  a 
drink  with  bim,  and  we  would  drink  to- 
gether. Sometimes  he  carried  the  liquor  on 
his  person  and  sometimes  went  into  a  sa- 
loon to  drink  it  But  he  would  not  go  into  a 
saloon ;  he  was  afraid  of  the  superintendent 
The  whisky  he  bad  in  bis  pocket  in  a  bot- 
tle, but  I  do  not  know  where  he  got  that 
but  he  drank  over  the  bar  with  me.  We 
drank  together  over  the  bar."  Cross-exami- 
nation: "I  have  been  convicted  of  a  felony." 

So  far  as  the  drinking  of  beer  is  concerned, 
it  la  in  accord  with  the  answer  made  by  Lak- 
ka to  the  second  interrogatory  as  heretofore 
quoted.  The  contention  is  that  the  answers 
of  Lakka  amounted  to  a  denial  that  he  ever 
drank  any  whisky  and  that  the  testimony  of 
Hourihan  showed  that  he  had  drank  whisky 
on  at  least  three  or  four  occasions.  We  find 
nothing  in  the  above  answers  of  Lakka  whlcli 
amount  to  a  denial  that  he  bad  ever  drank 
whisky.  His  first  answer  was  a  denial  that 
be  bad  ever  been  "intemperate  in  the  use  of 
either  malt  or  spirituous  liquors."  No  at- 
tempt was  made  on  the  trial  to  show  that 
bis  use  of  whisky  was  Intemperate  within  the 
ordinary  meaning  of  the  term. 

Taking  the  second  question  and  answer  in 
the  application,  it  amounts  to  an  admission 
by  Lakka  that  he  drank  beer  "dally  or  nearly 
every  day."  The  testimony  of  Hourihan  Is 
consistent  with  this  answer  so  far  as  the  sub- 
ject of  beer  is  concerned.  We  think,  there- 
fore, that  the  trial  court  did  not  err  In  re- 
fusing to  submit  this  question  to  the  Jury. 
The  Jury  could  not  have  found  upon  this  tes- 
timony false  representation  or  breach  of 
warranty.  In  point  here,  see  O'Connor  v. 
Modern  Woodmen  of  America,  110  Minn.  18, 
124  N.  W.  464,  at  page  456,  26  L.  R.  A.  (N.  S.) 
1244;  Rupert  v.  Supreme  Lodge,  94  Minn. 
293,  102  N.  W.  716 ;  Insurance  Co.  T.  Foley, 
106  n.  S.  350-355,  26  L.  Bd.^  1065;  Supreme 
Lodge  V.  Foster,  26  Ind.  App.  333,  68  N.  E. 
877;  Insurance  Co.  v.  Simpson  (Tex.  Civ. 
App.)  28  S.  W.  837;  Grand  Lodge  v.  Belcham, 
145  lU.  308,  S3  N.  E.  887 ;  Chambers  v.  In- 
surance Co.,  64  Minn.  495,  67  N.  W.  867,  at 
page  369,  58  Am.  St  Rep.  549. 

It  should  perhaps  be  stated  here  that 
evidence  on  behalf  of  the  plaintiff  was  over- 
whelming to  the  effect  that  the  deceased 
never  used  whisky  as  a  beverage  and  that  his 
habits  were  in  all  respects  temi>erate. 

[3]  8.  It  is  next  urged  that  there  was 
breach  of  warranty  in  the  representations 
made  by  'Lakka  as  to  Ills  state  of  health. 
Lakka  in  bis  application  answered  that  be 
had  never  had  "pleurisy,  pneumonia,  or  dis- 
ease of  the  heart"  It  is  urged  that  these 
statements  were  literally  untrue,  although 
it  is  not  claimed  that  the  deceased  knew 
them  to  be  so.    The  alIage4o;9|:Ff  n47  made 

Digitized  by ' 


;^^r 


Iowa) 


LAKKA  T.  MODERN  BROTHERHOOD  OF  AMERICA 


517 


by  the  deceased  Is  set  out  by  the  defendant 
In  his  answer  as  follows:  "I  declare  and 
warrant  that  I  am  to  tbe  best  of  my  knowl- 
edge and  belief  In  sound  healtb  and  physical 
condition,  and  that  the  above  statements,  to- 
gether with  the  statements  and  answers 
made  or  to  be  made  by  me '  in  othor  parts  of 
this  application,  are  literally  true.  I  further 
agree  that  any  untrue  statement  or  answer, 
or  any  concealment  of  fact,  intentional  or 
otherwise.  In  this  application  (Including  the 
succeeding  parts  hereof),  or  my  failure  to 
pay  any  funds,  dues  or  assessments  required 
of  said  Modem  Brotherhood  of  America,  and 
within  the  time  herein  provided,  or  my  be- 
ing suspended  or  expelled  from  said  society, 
shall  forfeit  the  rights  of  myself  and  my 
beneficiary  or  beneficiaries  to  any  right  and 
all  benefits  to  be  derived  from  my  member- 
ship in  said  society." 

The  testimony  Introduced  by  the  defendant 
and  relied  upon  as  showing  breach  of  above 
representation  is  that  of  Dr.  Abbott,  who 
attended  the  deceased  at  the  time  of  his 
death.  From  the  testimony  of  this  witness 
it  appears  that  he  was  not  able  to  diagnose 
the  cause  of  death  at  the  time  but  ascer- 
tained the  same  by  post  mortem  examination. 
The  autopsy  revealed  to  him  that  a  blood  clot 
in  the  chamber  of  the  heart  was  the  cause  of 
death.  He  also  found  a  congested  lung  and 
evidences  of  pleurisy.  He  was  unwilling  to 
say  whether  such  condition  was  of  long 
standing  or  not  Indeed,  he  frankly  conceded 
that  it  might  have  developed  within  24  hours 
preceding  the  death.  And  this  was  particu- 
larly so  in  his  opinion  as  to  the  blood  clot 
which  caused  the  death.  There  was  also 
the  testimony  of  one  witness  that  on  one 
or  two  occasions  the  deceased  complained 
'Of  a  "catch"  In  his  side.  We  think  this  evi- 
dence was  not  sufiScient  to  Justify  sub- 
mission to  the  jury  of  the  question  whether 
the  deceased  had  prior  to  his  Insurance  ever 
bad  "pleurisy,  pneumonia,  or  heart  disease." 
*  If  the  evidence  were  sufficient  for  such 
purpose,  and  if  the  finding  were  made  that 
the  answers  were  untrue  in  fact.  It  would  be 
Insufficient  to  defeat  the  plalntUT  in  the  ab- 
sence of  bad  faith  in  making  such  answers. 
It  will  be  noted  from  the  quotations  above 
made  that  the  deceased  declared  and  war- 
ranted himself  to  be  sound  and  in  good 
health  "to  the  best  of  my  knowledge  and  be- 
lief." There  is  no  claim  by  the  defendant 
that  there  Is  any  evidence  of  bad  faith  on 
the  part  of  the  deceased.  We  do  not  over- 
look the  fact  that  the  warranty  Is  repeated 
a  number  of  times  throughout  the  applica- 
tion, and  that  it  Is  very  sweeping  In  form, 
and  that  It  Is  so  repeated  without  the  qnalifl- 
,  cation  which  we  have  noted.  We  think 
nevertheless  that  such  qualification  should 
be  deemed  to  run  with  the  declaration 
wherever  repeated.  Otherwise  such  quali- 
fication is  without  any  function  or  effect 
whatever.    Indeed,  If  the  qualification  were 


wholly  absent,  we  are  impressed  with  the 
view  tliat  the  legal  effect  of  the  declara- 
tion of  warranty  would  stlU  be  the  same  and 
that  we  could  not  give  to  these  words  the 
literal  and  absolute  effect  contended  for  by 
the  defendant  Tbe  contention  Is  that  he 
warranted  himself  in  sound  health  and  that 
such  warranty  would  be  breached  by  the 
existence  of  Infirmities,  regardless  of  the 
knowledge  or  good  faith  of  tbe  Insured.  To 
80  hold  would  be  to  require  the  insured  to 
Insure  himself  and  to  guarantee  his  own  nat- 
ural expectancy  of  life  and  to  forfeit  his 
insurance  after  death  If  death  came  too 
soon.  If  such  a  provision  were  enforceable 
regardless  of  good  faith  of  the  insured,  and 
regardless  of  his  knowledge  of  hidden  in- 
firmities, no  person  could  know  whether  he 
was  insured  or  not  Such  question  could  be 
determined  to  a  certainty  only  by  an  autopsy. 
To  introduce  into  life  insurance  such  an  ele- 
ment of  uncertainty  would  be  contrary  to  the 
spirit  and  purpose  of  it  and  contrary  there- 
fore to  public  policy.  This  Is  tbe  direction 
indicated  by  our  previous  cases:  Sieverts  v. 
Benevolent  Ass'n,  95  Iowa,  710,  at  pages 
716-717,  64  N.  W.  671;  Peterson  T.  Des 
Moines  Life  Ass'n,  115  Iowa,  668,  at  page 
672,  87  N.  W.  897;  Sargent  v,  Mtodem  Broth- 
erhood, 148  Iowa,  600,  607-608,  127  N.  W. 
52.  See,  also,  S.  R.  of  the  F.  M.  G.  v.  Craw- 
ford, 32  Tex.  Civ.  App.  603,  75  S.  W.  844, 
from  which  we  quote  as  follows:  "It  seems 
to  us  that  the  answer  of  an  applicant  for  life 
insurance  upon  his  own  life  that  be  has 
never  had  any  serious  illness  should  be  con- 
sidered as  a  mere  expression  of  opinion  as 
to  the  character  of  the  sickness  and  should 
not  avoid  tbe  policy,  even  though  such  an- 
swer was  untrue,  provided,  of  course,  the 
applicant  did  not  know  of  its  falsity.  The 
form  of  the  question  necessarily  calls  for 
an  opinion,  and  an  agreement  to  warrant  the 
truthfulness  of  the  answer  Is  no  more  than 
to  warrant  that  the  applicant  will  make  a 
bona  fide  answer  as  to  his  opinion  of  the 
character  of  his  ailment  See  Hogle  v.  In- 
surance Co.,  29  N.  Y.  Super.  Ct  567;  Illinois 
Mas.  Ben.  Soc.  v.  Winthrop,  85  liL  637; 
Bacon,  Ben.  Soc.  |  234." 

Under  the  record  In  this  case  we  do  not 
hesitate  to  hold  that  the  warranty  of  the  In- 
sured extended  no  further  than  a  declaration 
of  his  honest  belief.  We  may  note  also  that 
the  evidence  is  undisputed  In  this  case  that 
the  deceased  had  not  lost  a  day  by  reason  of 
sickness  in  the  last  ten  years  and  that  a 
careful  examination  by  the  lodge  physicians 
failed  to  reveal  any  Infirmity  whatever.  The 
trial  court  therefore  properly  refused  to  sub- 
mit this  issue  to  the  Jury. 

The  verdict  was  properly  directed,  and  the 
Judgment  is  therefore  affirmed. 

WEAVER,  a  J.,  and  LADD  and  GAYNOR, 
3  J.,  concur. 
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THOMPSON  et  aL  t.  NORTHWESTERN 

MUT.  LIFE  INS.  CO.  et  al. 
(Supreme  Court  of  Iowa.    Oct  23,  1913.) 

1.  IHSUBANCE  (§  156*)— lilFB  POLICI— "IhSP*- 
ED"— "AaaXJBED." 

The  word  "assured"  is  aometimes  used  to 
deai^ate  the  party  procuring  the  insurance, 
and  the  word  'Insured"  to  designate  the  person 
whose  life  is  covered ;  bat  ordinarily  the  words 
are  synonymous. 

[E2d.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  iS  816-322 ;    Dec.  Dig.  {  156.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3681 ;   vol.  1,  pp.  591,  692.] 

2.  insuranck    (i    589*)  —  distbibdtion    of 
Pbocekdb— "Heie"— "Leqax.  Hbibs." 

Code,  {  3313,  provides  that  the  words 
"heirs"  or  "legal  heirs,"  or  their  equivalents, 
used  to  designate  the  lieneficiariea  in  any  life 
insurance  policy  or  certificate  of  membership 
in  any  mutual  aid  or  benefit  association,  where 
no  contrary  intention  is  expressed  in  the  in- 
strument, shall  include  a  surviving  husband  or 
wife  of  the  insured,  and  the  share  of  such  sur- 
vivor in  the  proceeds  of  the  policy  or  certificate 
shall  be  the  same  as  that  provided  by  law  for 
the  distribution  of  personal  property  of  intes- 
tates. Held,  that  such  provision  is  not  limited 
to  a  policy  procured  by  insured  himself,  but 
was  applicable  as  well  to  a  policy  procured 
by  insured's  first  wife  payable  to  her  if  she  out- 
lived him.  but  in  the  event  she  died  first  to  the 
heirs  at  law  of  insured,  so  that  on  her  dying 
first  insured's  second  wife  was  entitled  to  talce 
as  an  heir  the  same  interest  that  she  would  be 
entitled  to  in  her  husband's  personal  property 
if  he  died  intestate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SI  1472-1474 ;    Dec.  Dig.  §  589.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3241-3265:  voL  8,  pp.  7677,  7678; 
vol.  5,  pp.  4063,  4064.] 

3.  Insubancb  (§  583*>— Pbospeotivs  Opera- 
tion—Heib—Detebmination. 

Code,  i  3313.  provides  that  the  words  "heirs" 
or  "l^al  heirs,  or  their  equivalents,  used  to 
designate  the  beneficiaries  of  any  life  insurance 
policy,  in  the  absence  of  a  contrary  intention, 
shall  include  a  surviving  husband  or  wife  of 
the  insured,  who  shall  receive  the  same  propor- 
tion of  the  proceeds  as  that  provided  by  law  for 
the  distribution  of  personal  property  if  intes- 
tates. Held  that,  while  such  section  is  pro- 
spective in  operation  only,  it  is  nevertheless  ap- 
plicable to  a  policy  issued  before  its  enactment, 
where  the  insured  died  subsequent  thereto,  since 
no  person  can  be  an  heir  of  another  until  after 
the  ancestor's  death. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  1469,  1460,  1460,  1485;  Dec 
Dig.  §  583.*] 

Appeal  from  District  Court,  Jackson  Coun- 
ty; L.  J.  Uoran,  Judge. 

Action  on  an  insurance  policy  resulted  in 
awarding  the  plainttfTs  two-tbirda  of  the 
Indemnity  stipulated  therein  and  one-third 
thereof  to  the  surviving  widow  of  deceased. 
Tlie  plaintiffs  appeal.   Affirmed. 

F.  M.  Fort,  of  Clinton,  for  appellants.  O. 
Xj.  Johnson,  of  Maquoketa,  for  appellant  C. 
H.  Sanborn.  W.  C.  Gregory,  of  Maquolieta, 
for  appellee  Laura  M.  Sanborn.  F.  D.  Kel- 
sey,  of  Maquoketa,  for  appellee  Insurance  Ca 

LADD,  J.  In  1863,  Harriett  B.  Sanborn 
procured  of  defendant  a  policy  insuring  the 


life  of  her  htisband,  Caleb  M.  Sanborn,  for 
$1,000,  payable  to  her  if  she  outlived  him, 
but  in  event  she  died  first  to  "the  heirs  at 
law  of  said  Caleb  M.  Sanborn."  Harriett 
died  December  9,  1893,  and  on  March  24, 
1894,  Caleb  married  Laura  M.  Sanborn.  Ca- 
leb died  November  7, 1911,  and  this  action  on 
the  policy  of  insurance  by  the  children  and 
grandchildren  of  the  deceased  was  begun 
March  15,  1912.  The  widow,  Laura  M.  San- 
born, intervened  claiming  as  heir  of  deceased 
one-third  of  the  Idemnlty  stipulated.  As 
Harriett  died  before  the  insured,  the  policy 
became  jmyable  to  the  "heirs  at  law"  of  the 
latter,  and  whether  the  saryiving  spouse, 
Laura,  Is  included  in  the  terms  "heirs,"  is 
the  sole  question  for  determination. 

Section  3313  of  the  Code  enacts  that:  "The 
words  'heirs,'  or  'legal  heirs'  or  other  equiva- 
lent words  used  to  designate  the  beneficiaries 
in  any  life  insurance  policy  or  certificate  of 
membership  in  any  mutual  aid  or  benevolent 
association,  where  no  contrary  intention  is 
expressed  in  such  instrument,  shall  be  con- 
strued to  include  the  surviving  husband  or 
wife  of  the  insured,  and  the  share  of  such 
survivor  In  the  proceeds  of  such  policy  or 
certificate  made  payable  as  aforesaid  shall 
be  the  same  as  that  provided  by  law  for  the 
distribution  of  the  personal  property  of  in- 
testates." 

Appellants  first  contend  that  this  provision 
applies  only  where  the  insured  himself  has 
procured  the  policy,  but  no  such  restriction 
is  contained  in  the  language  quoted.  Though 
awkwardly  worded,  the  manifest  design  of 
the  Legislature  is.  plain.  If  the  indenmity 
is  payable  to  the  heirs  of  the  insured,  his 
surviving  spouse  is  Included  as  an  heir;  if 
payable  to  the  heirs  of  some  one  else,  a  con- 
trary intention  is  expressed  and  the  statute 
has  no  application.  This  construction  obvi- 
ates the  anomalous  situations  suggested  in 
argument  and  at  the  same  time  gives  effect 
to  the  language  employed. 

[1]  The  policy  designates  the  party  prorur- 
ing  the  lusurance  as  the  "assured"  and  the 
person  whose  life  is  covered  as  the  "insur- 
ed." Ordinarily,  these  words  are  synony- 
mous, but  here,  as  in  New  York  Life  Ins.  Co. 
V.  Ireland  (Tex.)  17  S.  W.  617,  14  L.  B.  A 
278,  were  not  so  used. 

[2]  The  statute,  however,  has  reference  to 
the  person  whose  life  is  insured,  whatever  he 
may  be  designated  in  the  contract,  and  de- 
fines heirs  when  the  policy  is  payable  to 
them  to  include  his  surviving  spouse.  Nor 
can  "heirs  at  law"  as  found  in  the  contract 
be  construed  as  meaning  children  of  the  de- 
ceased only,  for  the  statute  as  quoted  de- 
clares that  the  surviving  spouse  shall  be 
deemed  an  heir  in  such  case.  The  provision 
evidently  was  designed  to  obviate  the  ruling 
in  PhilUps  v.  Carpenter,  79  Iowa,  600,  44  N- 
W.  898,  that,  in  the  absence  of  statute  direct- 
ing otherwise,  the  term  "heirs"  does  not  in- 
clude the  widow.    It  is  to  be  noted,  however. 


•For  other  cases  see  same  topic  end  soctiou  NUMBER  In  Dec  Dig.  4t  Am.  Dig.  Key-No.  Series  A  Rep'r  Indeiai 

Digitized 


lo-wa) 


SNYDER  y.  TRIBUNE  CO. 


519 


tliat  by  tbe  Weight  of  authority  the  word 
"tteirs,"  when  nsed  hi  any  Instrument  to  des- 
ignate persons  to  whom  personal  property  is 
thereby  transferred  or  made  payable,  and  It 
Is  not  otherwise  explained  by  the  context,  Is 
beld  to  mean  those  who  would,  under  the 
statute  of  distribution,  be  entitled  to  the 
personal  estate  of  the  persons  of  whom  they 
are  mentioned  as  heirs  in  event  of  death  and 
Intestacy.  MuUen  v.  Reed,  64  Conn.  240,  29 
Atl.  478,  42  Am.  St  Rep.  174,  and  cases  col- 
lected in  note  24  L.  R.  A.  664,  and  44  Am. 
St.  Rep.  402;  Johnson  v.  Eoilghts  of  Honor, 
53  Ark.  255,  13  S.  W.  794,  8  L.  R.  A.  732. 

[3]  The  statute  was  enacted  long  after  the 
issuance  of  the  policy,  and  counsel  argue 
that  for  this  reason  it  is  not  applicable.  As 
contended,  it  is  not  retroactlTe.  Nor  is  it 
essential  that  'the  statute  be  so  construed 
to  entitle  appellee  to  share  the  indemnity. 
There  were  no  heirs  of  the  insured  prior  to 
bis  death.  The  heirs  at  law  of  the  Insured 
are  those  who  answer  the  description  at  the 
time  of  his  death.  Whall  y.  Converse,  146 
Mass.  346,  15  N.  E.  660;  HIU  y.  Hill,  90  Neb. 
43,  132  N.  W.  739,  38  L.  R.  A.  (N.  S.)  198. 
And  who  these  are  necessarily  is  determined 
by  the  statutes  then  in  force.  Braun  y. 
Mathleson,  139  Iowa,  409,  116  N.  W.  789; 
Burke  v.  M.  B.  A.  2  Cal.  App.  611,  84  Pa& 
275.  By  virtue  of  the  statute  quoted,  the 
widow  was  entitled  to  take  of  the  Indemnity 
payable  by  the  Insurer  as  an  heir.  As  such, 
she  takes  not  In  violation  but  in  pursuance 
of  the  contract  It  stipulated  for  payment 
to  a  class,  1.  e.,  heirs  of  the  insured,  and  the 
law  defines  who  constitute  such  class. 

Until  the  insured's  death,  the  prospective 
heirs  acquire  no  vested  right  ojii  therefore 
the  laws  of  inheritance  may  be  subjected  to 
such  changes  as  the  Liegislature  may  deem 
expedient  Says  Judge  Cooley,  in  his  work 
on  Constitutional  Limitations  (page  612):  "It 
is  because  a  mere  expectation  of  property  in 
the  future  is  not  considered  a  vested  right 
that  the  rules  of  descent  (a)  are  held  subject 
to  change  in  their  application  to  all  estates 
not  already  passed  to  the  heir  by  the  death 
of  the  owner.  No  one  is  heir  to  the  living; 
and  the  heir  presumptive  has  no  other  reason 
to  rely  upon  succeeding  to  the  property  than 
the  promise  held  out  by  the  statute  of  de- 
scenta  But  this  promise  is  no  more  ttian  a 
declaration  of  the  Legislature  as  to  its  pres- 
ent view  of  public  policy  as  regards  the  prop- 
er order  of  succession — a  view  which  may  at 
any  time  change,  and  then  the  promise  may 
properly  be  withdrawn,  and  a  new  course 
of  descent  be  declared.  The  expectation  is 
not  property;  it  cannot  be  sold  or  mortgag- 
ed; it  is  not  subject  to  debts ;  and  it  is  not 
in  any  manner  taken  notice  of  by  the  law 
until  the  moment  of  the  ancestor's  death, 
when  the  statute  of  descents  comes  In,  and 
for  reasons  of  gener&l  public  policy  transfers 
the  estate  to  persons  occupying  particular  re- 
lations to  the  deceased  in  preference  to  all 


othera  It  Is  not  until  that  moment  ^at 
there  Is  any  vested  right  in  the  person  who 
becomes  heir  to  be  protected  by  the  Constitu- 
tion. An  anticipated  interest  in  property 
caimot  be  said  to  be  vested  in  any  person  so 
long  as  the  owner  of  the  Interest  in  posses- 
sion has  full  power,  by  virtue  of  his  owner- 
ship, to  cut  oft  the  expectant  right  by  grant 
or  devise.  If  this  be  so,  the  nature  of  estates 
must  to  a  certain  extent,  be  subject  to  leg- 
islative control  and  modification."  See,  also, 
Oregley  v.  Jackson,  38  Ark.  487;  Bass  v. 
Roanoke  Nav.  &  W.  P.  Co.,  HI  N.  O.  439,  16 
S.  E.  402,  19  L.  R.  A.  247;  McNeer  v.  McNeer, 
142  111.  388,  32  N.  E.  681,  19  li.  R.  A.  256. 
The  person  procuring  the  iwllcy,  in  stipulat- 
ing that  the  indemnity  be  paid  to  the  heirs 
of  Caleb  M.  Sanborn,  necessarily  had  refer- 
ence to  those  designated  heirs  at  the  time  of 
his  decease.  But  for  the  provision  that  the 
surviving  spouse  take  as  heir  one-third,  there 
might  be  some  ground  for  the  claim  that  all 
the  heirs  should  take  equally.  See  Burke  v. 
Modem  Woodmen  of  America,  2  Cal.  App. 
611,  84  Pac.  275. 

It  was  competent  for  the  Legislature  to 
specify  the  portion  each  heir  is  entitled  to, 
and  that  one  may  thereby  take  a  portion  of 
certain  property  and  no  i>art  of  that  of  an- 
other kind  furnishes  no  valid  objection  to 
the  statute. 

We  discover  no  reason  for  denying  thS 
widow  the  share  in  the  proceeds  of  this  pol- 
icy specified  in  this  statute,  and  therefore 
the  Judgment  is  afilrmed. 

WEAVER,  C.  J.,  and  EVANS  and  PRES- 
TON, JJ„  concur. 


SNYDER  y.  TRIBUNE  CO. 
(Supreme  Court  of  Iowa.    Oct  25,  1913.) 

1.  DiSTBICT  AND   PBOSBCUTINO   ATIOBNETS    ({ 

8»)— Civil  Practicb  In  Another  County. 
Code,  }  305,  providing  that  no  county  at- 
torney shall  be  engaged  as  an  attorney  or  oth- 
erwise for  any  party  other  than  the  state  or 
count;  in  any  action  or  proceeding  pending  or 
arising  in  his  county  based  aubstantially  on  the 
same  facts  on  which  a  prosecution  or  proceed- 
ing has  been  commenced  or  prosecuted  by  him 
in  the  name  of  the  county  or  state,  does  not 
preclude  a  county  attorney  from  appearing  as 
counsel  in  another  county  In  defense  of  an  ac- 
tion for  libel  which  arose  there,  based  on  dr- 
cumstancea  alleged  to  have  occurred  In  the  at- 
torney's home  county  which  had  been  the  sub- 
ject of  criminal  prosecutions. 

[Ed.  Note. — For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  {}  34,  35; 
Dec.  Dig.  !  a*] 

2.  DiSTBICT  AND  Pbobecutino  Attobneys   (I 
8*>— Appbabance-MJivil  Pboceedinqb. 

Where  plaintiff  had  pleaded  guilty  to  the 
offense  of  illegally  selling  Uquor  before  the 
county  attorney  appeared  for  defendant  in  a 
civil  action  for  libel  in  another  county  growing 
out  of  the  same  facts,  the  criminal  proceeding 
having  terminated,  the  county  attorney,  by  rea- 
son of  his  official  position,  was  not  precluded 
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from  appearing  as  cotuuel  for  defendant  by 
Code,  I  305. 

[Ed.  Note.— For  other  cases,  see  District  and 
ProsecntinK  Attorneys,  Cent  Dig.  {i  84,  35; 
Dec.  Dig.  I  8.*] 

5.  Nsw  TsiAL  ({  26*)— Afpbabarcb  or  At- 

TOBNET— OBJKCTIOHB. 

An  objection  to  the  appearance  of  the 
connty  attorney  in  another  county  as  counsel 
for  defendant  In  an  action  for  libel,  not  made 
until  after  Terdict,  was  too  late. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §{  87-39;   Dec.  Dig.  i  26.*] 

4.  Affkai,  and  Ebbob  (|  882*)  —  Biobt  to 
Allkqk  ElBBOB— Evidence  Bbouobt  out  bt 
Complaining  Pabtt. 

Plaintiff  cannot  object  on  appeal  to  matter 

brought  out  by  himself  on  cross-examination. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  |{  3691-3610;    Dec.  Dig.  | 

882.*] 

6.  Libel  and  Slandeb  (g  104*)— Etidbrcx— 
Good  Faith— Motives  of  Author. 

Ordinarily  the  source  of  information  out 
of  which  a  libel  grows  and  the  good  faith  and 
motives  of  the  author  and  publisher  are  imma- 
terial unless  the  article  itself  shows  that  it  is 
based  on  reports  given  by  others;   but,  if  ex- 

fi^es8  malice  is  charged,  it  is  competent  for  the 
belant  to  show  good  faith,  the  absence  of  mal- 
ice, and  the  sources  of  information  in  mitiga- 
tion of  damages. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  U  284-201;  Dec.  Dig.  | 
104.*]   •  "^    • 

6.  Libel  and  Slardeb  (i  104*)— Etidenos— 
SouBcEs  07  Infobmation— Actual  Malice. 

Defendant  in  an  action  for  libel,  may  tes- 
tify as  to  the  sources  of  his  information,  not 
to  mitigate  actual  damages,  but  to  negative 
express  or  actual  malice. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  284-291;  Dec.  Dig.  | 
104.*] 

7.  Libel  and  Slandeb  (|  111*)— Betbaotior 
-Pleading. 

Where,  in  an  action  for  libel,  no  retrac- 
tion was  pleaded  and  no  reference  mad^  in 
the  pleadings  to  a  second  publication  which  was 
not  a  part  of  the  res  gestie  and  which  was  not 
published  until  after  plaintiff  had  commenced 
an  action  by  the  service  of  an  original  notice, 
such  second  publication  was  incompetent  either 
in  mitigation  or  otherwise  under  Code,  |  3593, 
providing  that  all  circumstances  in  mitigation, 
savesuui  as  are  shown  by  or  grow  out  of  the 
testimony  adduced  by  the  adverse  party,  must 
be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  gg  815-824;    Dec.  Dig.  | 

&  Tbial  (g  207*)— Bkoeptior  or  Bvidercs— 

Luitation  or  EnvoT. 

Where,  in  an  action  for  libel,  the  court  ad- 
mitted evidence  of  a  subsequent  modifying  pub- 
lication, which  in  any  event  was  available  only 
in  mitigation  of  damages,  it  was  error  not  to 
limit  the  effect  thereof  so  as  not  to  permit 
the  jury  to  consider  it  on  the  main  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  408,  409,  601;    Dec  Dig.  g  207.*] 

9.  Libel  and  Slandeb  (g  94*)— Irrukndo— 
JuBimcATioR— Pleading. 

In  an  action  for  libel,  plaintiff  by  innu- 
endo charged  that  defendant  intended  to  and 
did  charge  plaintiff  with  the  illegal  sale  of  in- 
toxicating liquor  to  certain  high  school  pupils 
and  with  having  taken  part  in  certain  orgies  and 
was  unfit  to  associate  with  young  men  and  wo- 


men, alleging  that  the  entire  article  was  false 
and  defamatory.  Defendant  denied  that  the  ar- 
ticle was  wholly  false  and  expressly  denied 
the  innuendo,  pleading  that  the  publication  in 
all  respects  was  substantially  true.  Held,  ttiat 
such  plea  in  justification  was  insufficient  under 
the  rule  that  such  a  plea,  based  on  the  truth 
of  the  articles  must  be  as  broad  as  the  very 
charge  made. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  gg  219-225;    Dec.  Dig.   § 

10.  Libel  and  Slandeb  (I  86*)— Inrukndo. 
Where  a  publication  is  libelous  on  its  face 

or  the  meaning  of  the  language  is  plain  and  un- 
ambiguous, no  innuendo  is  required ;  but  if  the 
words  are  equivocal  and  admit  of  several  mean- 
ings, an  innuendo  is  proper,  for  thereby  plain- 
tiff fixes  the  meaning  which  he  tliinks  they 
ought  to  bear. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  gg  205-208;  Dec.  Dig.  § 
86.*] 

11.  Libel  and  Slandeb  (g  94*)— Irrueroo — 
Defenses. 

Where  an  innuendo  is  pleaded  to  ^ve  a 
meaning  to  an  alleged  libel,  defendant  may 
meet  it  by  a  general  denial,  or  he  may  plead 
Justification,  but  he  may  not  in  a  plea  of  jus- 
tification admit  a  part  and  plead  the  truth 
thereof,  since  a  proper  plea  of  justification  ad- 
mits the  truth  of  the  innuendo  unless  it  places 
a  forced  construction  on  the  language  need  and 
so  enlarges  the  ordinary  sense  of  the  words  as 
that  they  obviously  do  not  mean  what  the  innu- 
endo chargea 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  gg  219-226;    Dec.  Dig.  § 

12.  Libel  and  Slandeb  (g  86*)  —  Libklous 
Publication— CoNSTBucTioN. 

Defendant  published  an  article  in  a  news- 
paper reciting  that  a  series  of  revels  of  high 
school  boys  and  girls  had  occurred  at  C,  cul- 
minating in  a  dance  on  the  stage  of  the  opera 
house  and  resulting  in  the  indictment  of  seven 
young  men,  the  commitment  of  one  girl  to  the 
state  reformatory,  and  the  placing  of  a  number 
of  boys  and  girls  on  probation;  that  it  was 
said  that  all  the  participants  were  intoxicated 
and  that  the  persons  arrested  thus  far  included 
plaintiff,  who  was  the  owner  of  a  drug  store  at 
another  nearby  town;  that  he  was  charged 
with  maintaining  a  nuisance  and  with  selling 
liquor  at  his  drug  store;  that  five  young  men 
and  the  same  number  of  young  women  had  a 
party  in  a  vacant  house  from  which  they  all 
went  away  under  the  influence  of  Uqnor;  and 
that  the  skating  rink  and  the  courthouse  steps 
were  also  scenes  for  the  orgies.  Held,  that  the 
language  of  the  article,  in  bo  far  as  it  referred 
to  plaintiff,  was  ambiguons  and  was  sufficient  to 
sustain  an  innuendo  charging  that  it  was  intend- 
ed to  mean  that  plaintiff  had  been  guilty  of  sell- 
ing intoxicating  liquors  at  his  drug  store  to 
pupils  of  the  high  school  and  furnishing  liquor 
to  young  boys  and  girls  who  were  pupils  of  the 
school. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  gg  205-208;  Dec.  Dig.  { 
86.*] 

13.  Libel  and  SlandeK  (g  86*)— Plkadirq— 
Petition— Falsitt— General  Chabgb. 

Where  an  alleged  libelous  article  charged 

Slaintiff  with  maintaining  a  liquor  nuisance  and 
legally  selling  liquor  in  nis  drug  store,  and  the 
petition  pleaded  an  innuendo  that  tt  was  intend- 
ed to  charge  that  plaintiff  was  connected  in 
some  way  as  by  a  sale  of  liquors  to  those  en- 
gaged in  the  orgies  of  high  school  pupils  at  C, 
a  general  allegation  that  the  article  published 
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was  false,  malidoos,  etc.,  meant  nothing  more 
than  that  it  was  false  in  the  sense  charged  in 
the  innuendo. 

[Sd.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  205-208;  Dec.  Dig.  i 
86.*] 

14.  LlBKL  Alio  Sl.AKDKn  ({  100*)— INNTTBRDO— 
CVIDEMCK. 

Where  a  libeloiu  pablication  not  onfy 
charged  plaintiff  with  maintaining  a  liquor  nui- 
sance but  was  subject  to  an  innuendo  alleging- 
that  plaintiff  was  connected  with  certain  orgies 
of  high  sdiool  pupils  in  that  he  sold  Uauor  to 
them,  it  was  error  to  permit  defendant  to  prove 
the  truth  of  the  article  on  its  theory  that  it 
only  charged  plaintiff  with  the  keeping  of  an  or- 
dinary liquor  nuisance  and  to  deny  plaintiff  the 
right  to  show  that  he  was  not  in  any  manner 
connected  with  the  orgies  referred  to  and  that 
the  charge  of  plaintiff's  alleged  connectipn 
therewith  as  explained  in  the  innuendo  was 
false. 

[Ed.  Note. — For  other  cases,  see  Ubel  and 
Slander,  Gent  Dig.  f|  246-256.  258-272,  291, 
S22,  323;   Dec.  Dig.  (  100.*] 

15.  Appeal  and  Bbkob  (i  882*)— Bight  to 

AU.EOK  EBBOIf. 

Where,  in  an  action  for  libel,  plaintiff  ask- 
ed the  court  to  submit  the  interpretation  of  the 
alleged  libelous  article  to  the  jury,  he  could 
not  thereafter  claim  that  the  court  erred  in 
omitting  to  charge  that  the  article  was  Ubelona 
per  se  because  it  would  bear  no  other  interpre- 
tation than  that  placed  on  it  by  iiie  innuendo. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3581-S610:  Dec.  Dig.  i 
882.*] 

16.  Appeal  and  Ebbob  (|  882*)  —  Right  to 
AxxjcGB  Ebbob  —  Tbstiiioht  Bbouoht  Out 

ON    CBOSS-EXAHINATIOn. 

Plaintiff  cannot  complain  of  evidence 
brought  out  by  his  own  counsel  on  cross-exami- 
nation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3581-3610;  Dec.  Dig.  | 
882.*] 

Evans,  J.,  dissenting. 

Appeal  from  District  Court,  Woodbury 
Coonty ;  Frank  R.  Gaynor,  Judge. 

Action  for  libel.  Trial  to  a  Jury.  Verdict 
and  Judgment  for  defendant,  and  plaintiff  :ap- 
peals.    ReversecL 

Sean  ft  Snyder,  of  Sioux  City,  and  Her- 
rick  &  Herrlck  and  J.  A.  Miller,  all  of  Cher- 
okee, for  appellant  Henderson  &  Frlbourg, 
of  Sioux  City,  and  Walter  P.  McCnUa,  of 
Cherokee^  for  appellee. 


DEEMER,  J.  A  very  large  part  of  the 
record  Is  taken  up  with  the  pleadings  in  the 
case,  which  are  extremely  voluminous.  Some 
of  the  propositions  relied  upon  have  refer- 
ence to  these  pleadings,  but.  Instead  of  set- 
ting them  ont  in  extenso,  we  shall,  at  a  prop- 
er time,  make  sufficient  reference  thereto 
to  elucidate  the  exact  points  presented. 

The  defendant  is  a  corporation  conducting 
a  dally  newspaper  in  the  dty  of  Sioux  City. 
Its  stockholders  are  J.  C.  Kelly  and  his  two 
sons,  John  and  Eugene.  At  the  time  in  ques- 
tion, one  Bllerd  was  a  reporter  for  the  pa- 
per;   O.  K.  Larlmore,  since  deceased,  was 


its  tel^rapher;  one  Elliott  was  another  re- 
porter; and  John  Biddlson  was  dty  editor. 
Hearing  of  some  escapades  in  the  dty  of 
Cherokee  and  learning  from  one  of  the  Judg- 
es of  the  district  court  that  the  grand  jury 
of  Cherokee  county  had  returned  an  indict- 
ment against  plaintiff,  EUerd  was  delegated 
to  procure  and  gather  the  facts  with  refer- 
ence thereto.  This  he  did;  Elliott  participat- 
ing therein  to  some  extent  by  conferring  with 
W.  P.  McCnlla,  the  county  attorney  of  Chero- 
kee county  and  a  professor  In  the  Cherokee 
County  High  School.  Elliott,  It  seems,  learn- 
ed of  the  indictment  of  the  plaintiff  from 
the  Judge  before  spoken  of.  As  a  result,  the 
following  artlde  was  published  in  the  Jan- 
uary 13,  1912,  Issue  of  the  Sioux  City  Trib- 
une, the  paper  published  by  the  defendant 
corporation: 

"Midnight  Revels  Ordinary  Resort  of  Young 
People — Cherokee  is  Shaken  to  Center  by 
Disclosures  of  Vldous  Habits  among  Per- 
sons under  Age — Drunkenness  Is  Common 
— Girls  and  Boys  Mixed  in  Escapade  in 
Which  Drinking  is  Carried  to  Point  Pass- 
ing Belief. 

"Cherokee,  la.,  Jan.  13.  A  series  of  revels 
of  high  school  boys  and  girls  of  this  place, 
culminating  in  a  'Little  Egypt'  dance  on  the 
stage  of  the  opera  house,  following  a  per- 
formance of  'Uncle  Tom's  Cabin,'  has  result- 
ed in  the  indictment  of  seven  young  men,  the 
commitment  of  one  girl  to  the  state  reforma- 
tory and  the  placing  of  a  number  of  boys  and 
girls  under  probation. 

"The  investigation  carried  on  by  County 
Attorney  Walter  McCuUa  has  scandalized 
this  community.  It  was  found  that  a  number 
of  high  school  boys  and  other  young  men 
about  town  had  been  bringing  liquor  into 
the  town  and  staging  some  high  life  parties 
on  the  steps  of  the  courthouse.  In  a  vacant 
bouse  and  in  the  opera  house. 

•The  story  of  the  Jamboree  of  three  young 
men  and  three  girls  In  the  opera  house  is 
told  here.  It  is  said  that  all  were  intoxicat- 
ed and  that  a  16  year  old  high  school  girl 
held  the  center  of  the  stage  with  a  racy 
dance.  The  county  attorney  was  unable  to 
gather  sufficient  information  to  verify  this 
party,  outside  of  the  fact  that  all  six  par- 
ticipants were  Intoxicated. 

"Another  party  of  five  young  men  and  the 
same  number  of  young  women  is  said  to 
have  been  "put  on'  in  a  vacant  house,  from 
which  all  went  away  under  the  influence  of 
liquor.  The  skating  rink  and  the  courthouse 
steps  were  also  favorite  scenes  for  the  orgies. 
It  is  said. 

"The  Offending  Parties. 

"The  arrests  made  thus  far  have  been 
those  of  Miss  Olive  Minor,  who  has  been 
placed  in  the  state  reform  school ;  Roy  Wad- 
sley,  the  20  year  old  son  of  a  wealthy  retired 
farmer  of  Cherokee;    Frank  Edwards,  a  20 
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year  old  boy  wbose  father  is  at  the  head  of 
the  Cherokee  Bottling  Works;  Henry  C!oop- 
er,  a  resident  of  Cherokee ;  and  C.  J.  Snyder, 
who  is  the  owner  of  a  drug  store  at  Cleghom, 
Iowa. 

"A  third  boy,,  who  la  16  years  old,  pleaded 
guilty  to  the  charge  of  selling  liquor  to  minor 
girla  The  youth's  mother  is  ill  at  the  pres- 
ent time  and  his  name  would  not  be  disclosed. 
Wadsley  and  Edwards  were  charged  with 
selling  Uquor  to  minor  girl&  The  other  two 
youths,  against  whom  are  Indictments  for 
selling  llqnor  to  minor  girls,  will  probably 
be  taken  into  custody  on  Monday,  says  Mr. 
McCnlla.  Snyder  and  Cooper  were  charged 
with  maintaining  a  nuisance,  the  former,  it 
is  alleged,  has  sold  Uquor  at  bis  drug  store 
In  Cleghom,  and  the  latter  at  his  residence 
in  Cherokee. 

"Three  other  young  girls,  no  one  of  whom 
is  over  18  years,  and  one  of  whom  has  al- 
ready spent  some  time  in  the  state  reforma- 
tory are  now  on  probation  and  will  be  com- 
mitted to  that  institution  on  their  next  of- 
fense, according  to  the  county  oiUdals.  One 
of  the  three  Is  still  in  attendance  at  the  high 
school.  No  information  has  been  filed 
against  the  three  girls  as  yet 

"Curfew  Law  Again. 

"The  investigation  has  also  disclosed  con- 
ditions that  have  moved  the  city  council  of 
Cherokee  to  re-establish  the  8:30  o'clock  cur- 
few. Some  remonstrances  have  been  filed 
against  the  ringing  by  people  residing  near 
the  local  fire  house  on  account  of  the  noise. 

"It  is  said  the  employes  of  the  opera  house 
have  been  using  their  keys  to  return  to  that 
buUdlng  late  at  night  and  put  on  Jamborees. 
The  special  instance  partially  disclosed  by 
tlie  investigation  of  the 'county  attorney,  re- 
vealed some  thrilling  facts.  One  of  the  girls 
in  the  party  was  about  21  years  old,  but  the 
other  two  were  15  and  16  years  of  age.  The 
employe  of  the  house  is  about  26  years  old, 
but  the  other  two  boys  are  16  and  12  years, 
respectively.  The  party  followed  a  perform- 
ance of  'Uncle  Tom's  Cabin*  and  the  drink- 
ing is  said  to  have  consisted  mostly  of  beer. 
All  six  were  intoxicated  and  the  youngest 
girl  is  said  to  liave  staged  such  a  dance  as 
was  never  before  seen  in  Cherokee. 

"Many  Intoxicated. 

"Special  instances  of  drinking  on  the  court- 
house steps  and  in  the  skating  rink  were 
also  disclosed.  The  party  of  10  in  the  va- 
cant house  was  found  out  because  some  of 
the  participants  were  so  drunk  they  couldn't 
get  away,  according  to  the  statements  of  a 
resident  here. 

"Nearly  all  the  persons  implicated  in  the 
afTalr  are  under  age.  Several  of  the  boys 
and  girls  attended  the  high  school  last  fall, 
but  dropped  out  as  the  season  advanced. 
Some  of  them  are  said  to  be  in  school  at 
the  present  time. 


"The  investigation  was  the  outcome  of 
vague  rumors  circulated  about  the  town  of 
the  stew-bum  parties  and  the  complaints  of 
drunken  men  appearing  on  the  streets.  Clier- 
okee  is  a  dry  town.  It  is  thought  by  the 
county  attorney  that  most  of  the  Uquor  was 
shipped  in  from  Sioux  Falla 

"The  town  is  still  in  great  commotloii  and 
further  developments  may  appear  before  the 
investigation  enda" 

The  head  lines  of  the  article  were  written 
by  the  telegraph  operator,  since  deceased. 

PlaintUF  aUeged  that:  "In  the  printing  and 
publishing  of  said  article,  the  said  defend- 
ant intended  maliciously  to  and  did  charge 
this  plaintiff  with  having  engaged  in  the  il- 
legal sale  of  intoxicating  liquors  to  the  mem- 
bers and  pupils  of  the  high  school  of  said 
d^  of  Cherokee,  Iowa,  and  of  selling  and 
furnishing  such  intoxicating  Uqnors  to  young 
boys  and  girls,  who  were  pupils  and  students 
attending   high   school,   for   the  purpose   of 
getting  them  to  drink  such  intoxicating  liq- 
uors, and  also  charging  this  plaintifl   far- 
ther with  liaving  taken  part  in  certain  per- 
formances in  various  places  in  said  city  of 
Cherokee  with  young  boys  and   girls,   and 
which  performances  were  of  immoral  char- 
acter, and  did  in  the  said  article  falsely  and 
maUdonsly  charge  this  plaintifl,  by  setting 
forth  said  matters  In  said  article,  with  being 
a  man  of  Immoral  character  and  unfit  to 
associate  with  young  men  and  young  wo- 
men, and  that  his  infiuence  upon  young  men 
and  young  women,   by  reason  of  said  im- 
moral and  improper  acts,  so  falsely  and  ma- 
liciously alleged  to  have  been  committed  by 
him,  was  of  a  baneful  character.    That  said 
article  was  false,  maUclous,  and  defamatory 
and  calculated  to  provoke  this  plaintiff  to 
wrath  and  expose  him  to  pubUc  hatred,  con- 
tempt, and  ridicule  and  to  deprive  him  of 
the,  benefit  of  public  confidence  and  social 
Intercourse." 

The  defendant,  among  other  things,  admit- 
ted the  publication  of  the  article,  save  that  it 
bore  the  following  introduction,  "Special  to 
Tribune" ;  denied  that  it  was'  actuated  by 
malice  in  making  the  pubUcation;  denied 
that  it  was  wholly  false  as  alleged  and  denied 
that  It  was  defamatory  or  Ubelous;  denied 
that  it  was  Intended  to  or  did  charge  that 
plaintiff  was  guilty  of  the  illegal  sale  of 
liquors  to  pupils  or  members  of  the  Cherokee 
High  School;  aUeged  that  the  pubUcatton 
was,  in  aU  respects,  substantially  true  and 
that  it  was  printed  without  malice,  for  good 
motives  and  Justifiable  ends  and  simply  as 
a  matter  of  news.  As  a  further  defense,  the 
answer  pleaded  in  Justification  matters  which 
will  be  referred  to  in  another  division  of  tUs 
opinion.  And  further  pleaded  that:  "*  •  • 
Said  publication  was  a  report  of  proceedings 
of  a  court  of  record  and  was  substantially 
true  as  pubUshed;  and  that  the  same  was 
pubUshed  without  maUc^  with  good  motives. 
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and  for  jostlflable  ends ;  and  that  said  publi- 
cation was  privileged."  Defendant  also  al- 
leged: "♦  •  •  That  with  the  exception 
of  the  allegation  in  said  article  as  published 
that  the  plaintifT  bad  been  arrested  and 
charged  with  maintaining  a  nuisance  in  the 
Illegal  sale  of  intozicating  liquors  in  his  drug 
store  at  Cleghom,  Iowa,  the  language  in  the 
article  did  not  refer  to  the  plaintiff  and  was 
not  used,  nor  intended  to  be  used,  in  a  de- 
famatory sense ;  and  with  the  exceptions  nam- 
ed, in  its  fair  and  ordinary  meaning  and 
plain  and  natural  import,  the  language  used 
Is  not  defamatory  of  plaintiff  nor  libelous." 
Practically  all  of  these  matters  were  replead- 
ed in  mitigation  of  damages;  and  further, 
in  mitigation,  defendant  pleaded:  "That  the 
said  article  was  printed  and  published  with- 
out any  unkindness,  Ul  wUl,  or  malice  to- 
wards the  plaintiff,  who  was  a  stranger  to 
the  defendant,  and  upon  what  was  considered 
and  believed  to  be  reliable  information,  and 
was  published  by  the  defendant  believing  the 
same  to  be  true  and  for  the  sole  purpose  of 
giving,  aa  Information  to  the  public,  the  true 
facts,  and  without  any  intention  to  injure 
or  defame  the  plaintiff." 

Various  motions  and  demurrers  were  filed 
to  these  pleadings  and  to  specific  parts  there- 
of, and  parts  of  the  petition  were  stricken, 
but  the  answer  stood  substantially  as  quoted, 
and  the  case  went  to  trial  on  the  issues  thus 
joined ;  the  Jury  returning  a  verdict  for  de- 
fendant 

1.  It  appears  that  the  county  attorney  of 
Cherokee  county,  from  whom  the  reporter 
claims  to  have  obtained  this  Information,  sat 
at  the  trial  table  with  defendant's  counsel 
and  was  referred  to  in  the  examination  of  the 
.  reporter  as  the  party  from  whom  he  got  his 
Information.  This  was  done  without  any  ob- 
jection from  plaintiff  or  his  counsel.  It  also 
appears  from  the  record  that  this  county  at- 
torney, without  any  objection  from  plaintiff, 
save  as  hereinafter  indicated,  appeared  as 
one  of  counsel  for  the  defendant.  After  the 
verdict  was  returned,  plaintiff,  in  his  motion 
for  a  new  trial,  objected  to  the  presence  and 
the  appearance  of  the  county  attorney,  claim- 
ing that  the  court  had  erred  In  permitting  his 
api>earance  or  presence  with  defendant's 
counsel  during  the  trial  and  also  in  allow- 
ing a  witness  to  point  him  out  as  the  source 
of  bis  information.  Down  to  that  time  there 
had  been  no  objection  of  any  kind  to  the  ap- 
pearance or  presence  of  Mr.  McCuUa,  and 
of  course  the  court  had  not  theretofore  made 
any  rulings  upon  which  error  could  be  predi- 
cated. But  counsel  now  insist  that  the  ap- 
pearance of  the  county  attorney  as  one  of 
counsel  for  defendant  was  prohibited  by  stat- 
ute, and  that  a  new  trial  should  have  been 
awarded  on  this  ground  alone. 

[1]  The  statute  referred  to  is  305  of  the 
Coide,  which,  so  far  as  material,  reads  as 
follows:  "No  county  attorney  shall  •  •  • 
be  directly  or  indirectly  engaged  as  aa  at- 


torney or  otherwise  for  any  party  other  than 
the  stiite  or  county  in  any  action  or  proceed- 
ing pending  or  arising  in  his  county,  based 
upon  substantially  the  same  facts  upon 
which  a  prosecution  or  proceeding  has  been 
commenced  or  prosecuted  by  him  in  the  name 
of  the  county  or  state." 

Conceding,  for  the  purpose  of  argument, 
that  plaintiff's  objections  were  timely  and 
raised  the  question  in  the  proper  manner,  it 
is  manifest  that  the  statute  does  not  apply 
here,  for  the  obvious  reason  that  the  county 
attorney  was  not  appearing  in  a  dvll  case  in 
the  county  of  which  he  was  the  prosecuting 
attorney.  Bellison  v.  Apland  &  Co.,  116  Iowa, 
699,  89  N.  W.  22. 

[2]  Moreover,  plaintiff  had  pleaded  guilty 
to  the  offense  of  the  Illegal  sale  of  liquor  be- 
fore the  county  attorney  appeared  for  defend- 
ant, and  the  alleged  libel,  as  stated  in  the 
petition,  had  no  reference,  according  to  plaln- 
tifTs  contention,  to  the  facts  upon  which  he 
was  being  prosecuted  in  Cherokee  county. 

[3]  Aside  from  this,  however,  it  was  dis- 
tinctly held  in  State  v.  Smith,  108  Iowa,  440, 
79  N.  W.  115,  that  plaintiff's  objections  came 
too  late. 

II.  Both  the  managing  owner  of  the  paper 
and  the  reporter  who  gathered  the  facts  up- 
on wliich  the  article  was  based  were  permit- 
ted to  testify  to  their  good  faith  in  the  mak- 
ing of  the  publication;  that  they  were  un- 
acquainted with  plalnttil  and  bore  him  no  ill 
will;  and  each  was  permitted  to  give  the 
source  of  his  information  and  to  construe 
the  article  complained  of. 

Upon  the  latter  matter,  tbe  reporter,  on 
cross-examination  by  plaintiff's  counsel,  tes- 
tified as  follows:  "When  I  say  the  article 
was  correct  in  so  far  as  Mr.  Snyder  I  have 
in  mind  his  indictment  for  the  illegal  sale  of 
liquor.  Q.  you  don't  pretend  to  say  that  the 
article  is  correct  in  connection  with  these 
high  school  orgies?  Court:  He  testified  it 
Is  a  correct  report  of  what  Mr.  McCulia  told 
him.  Mr.  Sears:  I  didn't  understand  it  that 
way.  If  it  is  understood  the  record  of  his 
testimony  is  that  the  article  is  correct  inter- 
pretation of  what  Mr.  McCuUa  told  him,  then 
I  don't  care  to  press  this  line  of  questions. 
A.  That  is  exactiy  what  I  said.  Q.  Then,  so 
far  as  you  know,  you  can't  say  whether  or 
not  the  allegations  in  the  article  are  true  or 
false,  can  you?  A.  No,  sir;  only  I  have  been 
informed —  Q.  Never  mind  what  you  have 
been  told.     Hearsay  isn't  good  testimony." 

On  cross-examination  of  Kelly,  counsel  for 
plaintiff  also  brought  out  the  following :  "Q. 
As  a  newspaper  man  you  say  that  the  article, 
Exhibit  A,  introduced  by  the  plainUfC,  of 
which  he  complains,  was  so  worded  that  Mr. 
Snyder  nor  any  one  else  could  think  he  was 
connected  with  the  tilgh  school  escapade?  A. 
I  wouldn't  say  any  one  else,  but  I  submit 
that  a  fair  interpretation  of  it,  in  accordance 
with  the  construction  of  language  and  of 
words,  does  not  charge  him  with  this  offense 
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at  Cberokee.  So  far  as  I  am  concerned  per- 
sonally In  my  judgment  that  article,  Exhibit 
A,  wouldn't  be  understood  and  abonldn't  be 
understood  by  any  one  as  charging  him  with 
being  connected  with  the  high  school  esca- 
pades. •  ♦  ♦  Q.  If  In  your  Judgment  after 
reading  the  article,  Exhibit  A,  you  thought 
It  couldn't  be  understood  by  any  one  read- 
ing it  as  an  item  of  news  that  Snyder  was 
in  any  way  Implicated  with  the  high  school 
escapades,  why,  then,  did  you  publish  these 
two  articles.  Exhibits  2  and  S,  specifically 
calling  attention  to  the  fact  he  wasn't  Intend- 
ed to  be  connected  with  it?  (Defendant  ob- 
jects for  the  reason  Exhibit  3  Isn't  in  evi- 
dence. No  ruling.)  A.  Because  of  the  gen- 
eral rule  In  my  office  never  to  injure  any- 
body needlessly  or  In  any  way,  If  we  can 
avoid  it,  and  because  of  the  rule  as  published 
at  the  top  of  the  editorial  page  that  Includes 
a  notice  where  Injury  has  been  done,  perhaps 
unconsciously,  through  the  management  of 
the  paper,  notifying  them  to  call  attention  to 
it  that  they  may  obtain  retraction.  Xo  one 
called  my  attention  to  this  article.  Exhibit 
A.  Xo  complaint  was  made  to  me  by  the 
plaintiff  or  anybody  for  him.    •    •    •  •• 

[4]  As  this  matter  seems  to  have  been 
brought  out  by  plaintiff  himself  on  cross-ex- 
amination, he  has  no  cause  for  complaint 

[6]  Ordinarily  the  source  of  the  informa- 
tion, out  of  which  a  libel  grows,  and  the 
good  ftilth  and  motives  of  the  author  and 
publisher  are  immaterial,  unless  the  article 
itself  shows  that  It  is  based  upon  reports 
given  by  others.  But,  where  express  malice 
is  charged,  it  is  competent  for  the  libelant 
to  show  good  faith,  the  absence  of  malice, 
and  the  sources  of  his  information,  in  miti- 
gation of  damages.  Morse  v.  Printing  Co., 
124  Iowa,  707,  100  N.  W.  867.  It  Is  true 
that  a  different  rule  was  announced  at  an 
early  day  In  Barr  v.  Hack,  46  Iowa,  308;  but 
the  holding  in  that  case  was  distinctly  dis- 
approved after  a  careful  examination  of  the 
authorities  in  Dorn  v.  Cooper,  139  Iowa,  751 
et  seq.,  117  N.  W.  1,  118  N.  W.  85,  16  Ann. 
Gas.  744. 

[6]  TMs  latter  case  is  also  authority  for 
the  proposition  that  the  libelant  may  testi- 
fy as  to  tbe  sources  of  his  information,  not 
to  nritlgate  actual  damages,  but  to  negative 
express  or  actual  malice.  See,  also,  to  the 
same  point,  Marker  y.  Dunn,  68  Iowa,  720, 
22  N.  W.  38;  Wallace  t.  Homestead,  117 
Iowa,  348,  90  N.  W.  835;  Hlnkle  v.  Daven- 
port, 38  Iowa,  355. 

[7]  III.  On  the  Monday  following  the  pub- 
lication of  the  article  (which  was  on  the  15th 
day  of  January,  1912),  the  plaintiff  caused  an 
original  notice  of  an  action  against  the  de- 
fendant to  be  served  upon  it,  which  stated 
that  a  petition  would  be  filed  on  or  before 
the  20th  day  of  January,  and  on  the  17th 
of  the  same  moAth  the  defendant  caused  the 
following  article  to  be  published  in  the  issue 
of  the  paper  for  that  day: 


"Cherokee  Youths  Plead  Oullty  to  the  Indict- 
ments— Opera  House  Stage  Manager,  in 
Default  of  Payment  of  $200  Fine  la  Serv- 
ing Jail  Sentence — Snyder  Not  Implicated 
— Cleghorn  Druggist  and  Cooper  Charged 
with  Selling  Liquor  to  Persons  Other  than 
Those  Indicted. 

"BpeeUI  to  the  Trilnins. 

"Cherokee,  la.,  Jan.  17.  Prosecution  upon 
the  indictments  returned  by  the  grand  jniy 
last  week,  charging  well  known  young  men  of 
Cherokee  with  giving  liquor  to  minors,  is 
proceeding  in  the  district  court  as  rapidly  as 
the  cases  can  be  taken  up. 

"George  Edwards,  janitor  and  stage  man- 
ager of  the  Grand  Opera  House,  pleaded  guil- 
ty to  the  charge  and  was  fined  $200,  in  de- 
fault of  the  payment  of  which  he  la  serving 
a  sentence  of  60  days  in  jaiL  He  is  24  years 
of  age  and  a  married  man.  His  wife  Is  snliv 
for  a  divorce. 

"A  young  man  whose  name  is  withheld  be- 
cause of  his  mother's  aerions  illnesa,  plead 
guilty  and  was  fined  $25. 

"Crowd  at  Courthonsa 

"The  cases  of  Frank  Edwards,  aged  20, 
and  Roy  Wadsley,  aged  20,  stage  hands  at  the 
opera  house,  were  taken  before  Judge  Oliver 
in  the  district  court  yesterday.  The  ooart- 
room  was  filled  with  an  expectant  throng  of 
men  and  boys  who  apparently  exi)ected  to 
hear  some  racy  testimony.  After  a  delay  of 
an  hour  waiting  for  the  principal  witness  sub- 
poenaed by  the  state.  Miss  Byrd  Casey,  it 
was  discovered  that  the  bird  had  fiown. 

"Miss  Casey  is  said  to  have  taken  the 
morning  eastbound  train  bound  for  a  destina- 
tion unknown  to  the  attorneys  in  the  case. . 
The  impression  around  the  courthouse  seem- 
ed to  be  that  her  immediate  return  is  not 
to  be  relied  upon.  If  she  does  return,  the 
charge  against  Edwards  will  be  taken  up 
later  In  the  term. 

"Wadsley's  case,  at  the  request  of  his  at- 
torneys, Molyneux  &  Mayer,  was  continued 
until  the  next  term  of  court,  which,  opens 
March  18,  being  set  for  the  second  Jury  trial 
at  that  time. 

"Snyder's  Case  Different. 

'^hile  the  grand  jury,  at  the  same  time 
the  Indictments  were  brought  against  the 
foregoing  young  men,  returned  an  Indictment 
against  C.  J.  Snyder,  a  druggist  at  Cleghorn, 
Iowa,  charging  him  with  maintaining  a 
nuisance  there  in  that  he  sold  liquors  illegal- 
ly, and  another  Indictment  against  Henry 
Cooper,  a  resident  of  Cherokee  charging  him 
with  selling  liquors  illegally  at  his  house  in 
Cherokee,  it  is  stated  by  County  Attorney 
Walter  McCuUa  that  these  IndictmentB  bad 
no  connection  with  the  prosecution  of  the 
young  people  whose  'can  parties'  and  other 
convivial  functions  have  become  notorious  in 
CherokeSb 
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"Neither  Snyder  nor  Cooper  Is  accused  of 
selling  liquor  to  the  boys  who  have  been  in- 
dicted for  staging  the  merry  drinking  parties 
with  young  friends  of  the  fair  sex.  The 
cases  against  Snyder  and  Cooper  have  not 
yet  been  set  for  Mat 

"Regretted  in  Cherokee. 
"The  reckless  behavior  of  this  coterie  of 
•sporty'  young  people  is  a  matter  of  great  re- 
gret to  the  citizens  of  Cherokee.  They  par- 
ticularly deprecate  the  connection  of  the  af- 
fair with  the  high  school,  In  which  they  take 
great  pride,  and  declare  that  only  one  of  the 
accused  participants  was  a  high  school  pupil 
at  the  times  the  'orgies'  were  being  conducted. 
It  is  further  stated  that  this  high  school  girl 
had  no  part  In  putting  on  any  'Little  Egypt* 
dance,  if  such  a  stunt  was  'pulled  off.' " 

No  petition  was  filed  pursuant  to  the 
original  notice  served  on  January  15th,  and 
this  action  was  not  commenced  until  March 
13,  1912.  After  showing  the  service  of  the 
original  notice,  defendant  offered  this  second 
publication*  in  evidence  and  the  following 
record  was  made  with  reference  thereto: 
"The  plaintiff  objects  as  not  proper  under  the 
Issues;  there  is  no  issue  of  a  retraction  here ; 
and  it  is  not  pleaded  as  a  defense,  and  the 
farther  reason  it  is  incompetent,  irrelevant, 
and  immaterial  in  this  cas&  Overruled. 
Plaintiff  excepts."  Complaint  is  made  of  the 
rnllng.  As  no  retraction  was  pleaded  and  no 
reference  whatever  was  made  in  the  pleading 
to  this  second  publication,  we  axe  disposed 
to  think  that  the  testimony  should  not  have 
been  received. 

This  second  publication  was  no  part  of  the 
res  gestae,  and  it  was  not  published  until 
after  plalntlfl  had  commenced  an  action  by 
the  service  of  an  original  notice.  If  admissi- 
ble at  all,  it  was  only  in  mitigation  of  dam- 
ages; and  as  the  statute  (Code,  §  3593,  p. 
1369)  requires  that  all  mitigating  d^cum- 
Btances,  save  such  as  are  shown  by,  or  grow 
out  of,  the  testimony  adduced  by  the  adverse 
party,  be  pleaded,  the  error  la  apparent 
Bonan  ▼.  Williams,  41  Iowa,  680;  Halley  v. 
Gregg,  82  Iowa,  622,  48  N.  W.  974. 

[8]  Moreover  the  court,  after  receiving  this 
testimony,  which  in  no  event  could  be  con- 
sidered, so  far  as  defendant  Is  concerned,  ex- 
cept in  mitigation  of  damages,  gave  no  in- 
structions upon  the  subject  and  left  the  jury 
to  deal  with  this  testimony  as  it  would;  and 
that  prejudice  resulted  from  admitting  the 
second  publication  in  evidence, .  without  in 
any  way  limiting  its  effect  upon  the  case,  we 
have  no  doubt 

[I]  IV.  It  will  be  noted  that  the  pleadings 
are  peculiar.  Plaintiff,  by  innuendo,  charged 
that  the)  defendant  Intended  to  and  did 
charge  plaintiff  with  the  illegal  sale  of  in- 
toxicating liquors  to  the  members  and  pupils 
of  the  high  school  and  with  selling  them 
liquors  for  the  purpose  of  getting  them  drunk 
and  of  having  taken  part  in  certain  perform- 


ances of  young  boys  and  girls  and  with  being 
a  man  of  Immoral  character  and  imfit  to  as- 
sociate with  young  men  and  women,  etc.  He 
also  charged  that  the  entire  article  was  false, 
defamatory,  and  untrue.  Defendant  denied 
that  the  article  was  wholly  false  and  express- 
ly denied  the  innuendo.  It  also  pleaded  that 
said  publication  was  in  aU  respects  substanti- 
ally true,  etc  It  also  pleaded  its  version 
of  the  article  and  then  averred  that  such  ver- 
sion was  true,  etc 

A  demurrer  was  interposed  to  these  de- 
fenses pleading  the  truth  of  the  matters 
charged  in  the  article,  because  the  justifica- 
tion was  not  as  broad  as  the  charge  and  of 
the  very  charge,  and  to  other  parts  of  the 
answer  setting  up,  as  a  defense,  justification 
and  privilege,  because  the  article  was  a  re- 
port of  certain  court  proceedings.  We  are  of 
opinion  that  the  demurrer  to  some  of  the 
divisions  of  the  answer  should  have  been  sns- 
talned.  The  law  is  well  settled  that  the  plea 
of  juatiflcation,  based  upon  the  truth  of  the 
article  must  be  as  broad  as  the  charge  and  of 
the  very  charge.  Forshee  v.  Abrams,  2  Iowa, 
671;  HoUenbeck  v.  Ristlne,  105  Iowa,  489,  76 
N.  W.  356,  67  Am.  St  Rep.  306;  Beardsley 
V.  Bridgman,  17  Iowa,  290;  Clifton  v.  Lange, 
108  Iowa»  474,  79  N.  W.  276;  Berger  v.  Pub- 
lishing Co.,  132  Iowa,  290,  109  N.  W.  784; 
Prewitt  v.  Wilson,  128  Iowa,  198,  103  N.  W. 
365;  Morse  v.  Printing  Co.,  124  Iowa,  707, 
100  N.  W.  867. 

As  said  in  Frewltt  y.  Wilson,  supra :  "Jus- 
tification or  avoidance  of  an  act  which  Is  not 
charged,  or  of  a  matter  which  Is  not  con- 
fessed, is  both  illogical  and  absurd  and  pre- 
sents no  Issue."  Aside  from  the  allegation 
in  the  petition  that  the  entire  article  was 
false,  defamatory,  and  untrue,  there  was  no 
allegation  that  the  statement  in  the  article 
with  reference  to  plaintiff  having  been  charg- 
ed with  maintaining  a  nuisance  and  having 
sold  liquor  in  his  drug  store  at  Cleghorn  was 
the  matter  complained  of,  and  ther^  is  noth- 
ing to  indicate  that  this  was  the  matter  which 
constituted  the  libel. 

[11]  The  innuendo  (the  oflSce  of  which  is 
to  connect  the  defamatory  matter  with  other 
facts  and  drcnmstances,  sufficiently  express- 
ed before,  either  in  the  inducement  or  other- 
wise, and  for  the  purpose  of  showing  the 
meaning  and  application  of  the  charge)  made 
no  reference  to  the  illegal  sale  of  liquors, 
save  as  connected  with  the  orgies  of  the  oth- 
er persons  mentioned.  If  the  publication  Is 
libelous  on  its  face  or  the  meaning  of  the 
language  is  plain  and  unambiguous,  no  in- 
nuendo is  required;  but,  if  the  words  are 
equivocal  and  admit  of  several  meanings,  an 
innuendo  is  proper,  for  thereby  plaintiff  fixes 
the  meaning  which  he  thinks  they  ought  to 
bear.  Klnyon  v.  Palme^  18  Iowa,  377 ;  Wal- 
lace V.  Homestead  Co.,  117  Iowa,  348,  90  N. 
W.  835;  Qulnn  v.  Insurance  Co.,  116  Iowa, 
522,  90  N.  W.  349. 

[11]  Defendant  may  meet  this  tonuendo  by 
a  general  denial  or  he  may  admit  it  and 
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plead  JustlficatioD.  He  cannot,  in  a  plea  ot 
Justiflcation,  admit  a  part  and  plead  the 
truth  thereof,  for  a  proper  plea  of  Justifica- 
tion admits  the  truth  of  -the  innuendo,  unless 
it  places  a  forced  and  unnatural  construc- 
tion upon  the  language  used  and  so  enlarges 
the  natural  and  ordinary  sense  of  the  words 
as  that  they  obviously  do  noj:  mean  what  the 
Innuendo  charges.  Prewitt  v.  Wilson,  supra, 
Morse  v.  Printing  Co.,  supra,  and  cases  hith- 
erto cited.  Appellee's  position,  as  we  under- 
stand it,  is  tliat  the  language  used  in  the  al- 
leged libel  is  not  broad  enough  to  support 
the  innuendo  and  that  the  plea  of  justifica- 
tion is  and  was  sufficient 

As  said  in  Wallace  t.  Homestead  Co.,  su- 
pra: "An  innuendo  is  not  an  averment  but 
only  matter  of  explanation.  It  means  noth- 
ing more  than  the  words  'id  est,'  'scilicet,'  or 
'meaning,*  or  'aforesaid,'  as  explanatory  of 
a  subject-matter  sufficiently  expressed  before; 
as  such  a  one  meaning  the  defendant,  or  such 
a  subject  meaning  the  subject  in  question. 
An  innuendo  cannot  extend  the  sense  of  the 
expressions  in  the  alleged  libel  beyond  their 
own  meaning.  Where  the  words  used  are 
ambiguous  or  admit  of  different  applications, 
an  innuendo  may  confine  or  direct  them  but 
cannot  extend  the  Intendment  of  an  expres- 
sion beyond  the  customary  meaning.  If  this 
were  not  true,  an  explanation  of  antecedent 
matter  would  be  converted  into  a  direct  aver- 
ment" 

Applying  this  rule,  appdiee  contends  that 
■  the  language  used  will  not  bear  the  interpre- 
tation placed  upon  it,  and  that  as  the  only 
charge  which  was  made  was  the  Illegal  sale 
of  liquor,  its  plea  of  justiflcation  was  good. 

[12]  We  are  inclined  to  the  view  that  the 
words  were  so  ambiguous  that  they  might 
have  been  understood  as  charged  in  the  in- 
nuendo and  that  some  of  the  pleas  of  jus- 
tification were  not  good  and  raised  a  false 
issue.  It  is  well  settled  that  where  the 
petition  contains  more  than  one  charge,  the 
defendant  may  Justify  as  to  one  and  deny 
or  otherwise  plead  as  to  others.  Tull  v.  Da- 
vid, 27  Ind.  377;  Hay  v.  Reld,  85  Mich. 
296,  48  N.  W.  607;  Lanpher  v.  Clark,  149  N. 
Y.  472,  44  N.  E.  182;  Powers  v.  Skinner,  1 
Wend.  (N.  X.)  451.  But  care  must  be  ex- 
ercised in  the  application  of  this  rule,  for 
the  ordinary  doctrine  is  that  the  justiflcation 
and  tbe  evidence  in  support  thereof  must  be 
confined  to  the  matter  charged  in  the  peti- 
tion, else  a  false  issue  is  made,  which  may 
mislead  tbe  jury.  A  proper  plea  of  justifica- 
tion either  expressly  or  Impliedly  admits  the 
truth  of  the  Innuendo ;  and,  where  a  defend- 
ant sets  up  the  truth,  he  must  justify  the 
words  in  tbe  sense  in  which  the  innuendo 
explains  them,  unless  the  words  used  in  the 
Innuendo  enlarge  the  natural  and  ordinary 
sense  of  the  language  or  otherwise  place  a 
false  construction  thereon.  Clifton  y.  Lange, 
108  Iowa,  472,  79  N.  W.  276,  and  cases  hith- 
erto cited. 

In°  McClintock  r.  Crick,  4  Iowa,  455,  this 


court  speaking  through  Wright  C.  J.,  said: 
"In  the  first  answer,  however,  there  is  wttaX 
is  claimed  to  be  a  plea  in  justification,  wtilcb 
is  not  contained  in  the  second,  and  it  Is  nrg- 
ed  that  the  court  erred  in  sustaining  plain- 
tifl's  demurrer  to  such  plea./  The  silbstanoe 
of  this  portion  of  the  answer  is  as  follo^^: 
■And  for  a  further  answer  defendant  says 
that  the  said  plaintiff,  either  in  person  or 
through  his  (plaintiff's)  children  and  wlttk 
plaintiff's  knowledge  and  consent  did  kill, 
take,  and  carry  away,  and  appropriate  to 
his  ovm  use,  chickens  belonging  to  defeniX- 
ant'  To  understand  this  language,  it  is  proff- 
er  to  state  that  plaintiff  claims  that  defend- 
ant charged  him,  on  several  occasions,  wltb 
stealing  his  (defendant's)  chickens.  That  this 
allegation  of  the  answer  is  wanting  in  al- 
most every  essential  to  make  it  a  good  plea 
of  Justiflcation  is  most  manifest  It  falls  to 
confess  the  speaking  of  the  words.'  See 
Starkie  on  Slander,  248.  It  falls  to  set  forth 
such  matters  as  fix  upon  the  plaintiff  any 
crime,  much  less  the  specific  one  Imputed  to 
him  by  the  words  charged  in  the  petition  of 
plaintiff.  The  Justiflcation,  so  far  from  be- 
ing la  point  of  law,  Identical  with  the  charge 
in  the  petition  falls  short  of  justifying  any 
offense  or  of  showing  that  In  the  taking  of 
said  chickens,  there  was  any  crime  what- 
ever. That  a  plea  which  relies  upon  the 
truth  of  the  words  spoken,  ns  a  bar  to  re- 
covery, is  fatally  defective,  which  is  wanting 
in  the  particulars  above  suggested,  is  well 
settled.  See  1  American  Leading  Cases,  178, 
and  cases  there  cited." 

Again  in  Fountain  v.  West  23  Iowa,  9,  92 
Am.  Dec.  405,  the  court  said:  "Nor  did  the 
court  err  In  refusing  to  allow  another  wit- 
ness, on  the  trial,  to  testify  'that  the  plain- 
tiff was  in  tbe  habit  of  committing  larcenies ; 
that  he  had  stolen  large  quantities  of  tim- 
ber, com,  posts,  etc.,  and  was  thereby  guilty 
of  all  manner  of  meanness  and  rascality.' 
The  court  certifies  that  it  sustained  the  ob- 
jection to  this  evidence  on  the  ground  that 
the  substantial  charge,  in  the  alleged  libel- 
ous writing,  was  that  plaintiff  had  poisoned 
George  West's  cattle,  and  the  remainder  was 
aggravatory  matter  to  the  main  charge  Tbe 
court  accordingly  confined  the  defendants, 
in  proof  ot  their  justificatory  plea,  to  facts 
and  circumstances  tending  to  prove  that  the 
plaintiff  did  poison  the  cattle.  In  our  judg- 
ment the  view  of  tbe  court  was  manifestly 
correct"  In  that  case  the  libel  charged  by 
the  plaintiff  was  as  follows :  "We,  whose 
names  are  hereto  affixed,  have  good  reason 
to  believe,  from  circumstantial  evidence  and 
from  threats  that  have  been  made  to  cer- 
tain individuals,  that  you  are  the  man  that 
poisoned  George  West's  cattle ;  knowing  that 
you  are  a  man  who  is  guilty  of  all  manner 
of  meanness  and  rascality,  and  a  man  that 
bears  the  worst  character  of  any  man  In  Har- 
rison county,  and  the  only  man  we  believe 
would  be  guilty  of  the  like,  therefore,  if  you 
are  hereafter  known  to  be  guilty  of  any  more 
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rUlalnoTB  condact  or  any  more  stock  poi- 
soning, yoQ  will  be  dealt  with  as  Justice  may 
demand."  And  the  InnnendoeB  were  that  it 
was  done  "*  *  *  'to  cause  It  to  be  sus- 
pected and  belleyed  that  the  plalntUf  was 
guilty  of  the  crime  of  poisoning  cattle' 
*  *  *  to  cause  it  to  be  suspected  and  be- 
lieved that  the  plalntlft  was  guilty  of  the  of- 
fenses and  Improper  conduct  therein  Imput- 
ed to  Mm.' " 

Again  in  Halley  t.  Oregg,  82  Iowa,  622,  48 
N.  W.  974,  the  court  said:  "We  think  the 
court  did  not  err  in  striking  the  parts  of 
the  pleading  upon  this  motion.  The  amend- 
ment to  the  answer  clearly  showed  an  at- 
tempt to  plead  matter  (other  words  spoken 
and  written)  constituting  wholly  new  trans- 
actions as  a  defense  to  the  action.  He  does 
not  plead  these  matters  in  Justification  or  In 
mitigation  biit  denies  the  speaking  of  the 
words  and  the  making  of  the  writing  and' 
declares  as  a  defense  to  the  action  that  he 
did  speak  other  words  and  publish  other 
writings  of  and  concerning  the  plalntlfl 
which  are  true,  and  therefore  the  plaintiff 
ought  not  to  recover.  We  need  not  waste 
time  in  pointing  out  the  great  error  of  this 
Usd  of  pleading.  It  would  lead  to  the  trial 
of  Issues  not  in  the  case,  which  could  be 
indefinitely  multiplied  by  defendant  He 
could  bring  before  the  court  in  his  pleadings 
aU  he  ever  said  or  wrote  *to  the  plaintiirs 
discredit  and  demand  that  issues  be  .found 
thereon  and  tried  by  the  court.  The  district 
court,  we  think,  rightly  sustained  the  motion 
to  strike  the  amendment  to  the  amendment 
and  rightly  ruled  in  excluding  evidence  of- 
fered as  to  matter  of  the  diaracter  pleaded 
In  the  amendment  stricken.    •    *    • " 

In  one  division  of  defendant's  answer,  it 
pleaded:  "And  further  answering  in  defense 
the  def^dant  alleges  that  said  publication 
was  in  all  respects  substantiaUy  true;  and 
that  the  said  article  was  printed  and  pub- 
lished without  any  unklndness,  lU  will,  or 
malice  tow&rds  the  plaintiff,  and  with  good 
motives,  and  for  Justifiable  ends,  and  for  the 
sole  purpose  of  giving,  as  Information  to  the 
public,  the  true  facts."  To  this  plaintiff  filed 
a  motion  to  strike  and  a  demurrer  and  both 
were  overruled.  Under  the  doctrines  an- 
nounced in  the  cases  Just  dted,  these  rulings 
were  erroneous.  , 

Again  defendant  pleaded:  "And  further 
answering  as  a  defense  the  defendant  alleges 
the  facts  to  be  that  the  said  article  in  sub- 
stance and  effect  alleges  that  the  plaintiff 
was  the  owner  of  a  drug  store  at  Cleghom, 
Iowa,  and  that  be  had  been  arrested  and 
charged  with  maintaining  a  nuisance  in  the 
ill^al  sale  of  intoxicating  liquors  at  his 
drug  store  in  Cleghorn,  Iowa.  And  the  de- 
fendant as  a  defense  alleges  that  the  said 
charges,  so  made  against  the  plaintiff,  were, 
substantiaUy  true;  and  that  the  plaintiff 
had  been  arrested  and  charged  with  main- 
taining a  nuisance  in  the  Illegal  sale  of  in- 
toxicating liquors  in  ills  drug  store  at  Cleg- 


hom, Iowa;  and  that  thereafter  he  pleaded 
guilty  to  said  charge  and  was  sentenced  d.nd 
fined  and  paid  his  fine  for  said  offense ;  and 
that  the  defendant  published  said  article 
with  good  motives  and  for  Justifiable  ends  and 
without  malice  towards  the  plaintiff."  This 
was  also  attacked  by  both  motion  and  demur- 
rer ;  and,  as  we  think  the  innuendo  confines 
the  charge  to  sales  of  liquor  to  high  school 
students  and  to  the  charge  that  plaintiff  was 
connected  In  some  way  as  by  the  sale  of  liq- 
uors to  those  engaged  in  the  orgies,  the  plea 
is  not  as  broad  as  the  charge  and  of  the  very 
charge  and  that  it  is  therefore  bad.  Mul- 
vaney  v.  Burroughs,  152  Iowa,  439, 132  N.  W. 
873. 

[13]  The  only  doubt  arising  here  is  the  gen- 
eral charge  in  the  petition  that  the  article 
was  false,  malicious,  etc. ;  but,  properly  ana- 
lyzed, we  think  that  this  meant  nothing  more 
than  that  it  was  false  in  the  sense  charged 
in  the  Innuendo.  We  shall  not  refer  to  the 
entire  pleading  to  point  out  other  matters 
therein;  and  our  pronouncement  of  the 
rules  applicable  to  such  pleadings  is  made 
simply  as  a  guide  to  the  parties  and  to  the 
trial  court  upon  a  remand  of  the  case  for 
a  retrial  without  attempting  to  pass  upon 
the  correctness  of  each  and  every  ruling  on 
the  pleadings. 

Appellee's  claim  that  the  language  used  in 
the  article  complained  of  will  not  bear  the 
Interpretation  put  upon  it  by  the  innuendo  is 
unsound,  and  hence  almost  the  entire  struc- 
ture of  his  argument  falls.  Appellee  admits 
that,  If  plaintiff  had  admitted  that  he  had 
been  charged,  indicted,  and  convicted  of 
maintaining  a  liquor  nuisance,  his  plea  of 
justification  was  bad;  and  we  think  the 
statements  in  plaintiff's  petition  as  made  in 
the  innuendo  was  in  effect  such  admission 
and  that  It  is  perfectly  apparent  that  be  was 
not  claiming  a  libel  upon  him  because  of  the 
charge  that  he  had  been  Indicted  for  main- 
taining an  ordinary  liquor  nuisance. 

y.  It  is  true  that  the  court  submitted  to 
the  Jury  the  proper  construction  of  the  ar- 
ticle; and,  if  there  were  nothing  more  in  the 
case  than  these  rulings  on  pleadings,  we 
might  say  that  no  prejudice  resulted.  But  in 
the  introduction  of  testimony  the  case  pro- 
ceeded upon  the  theory  advanced  in  the 
pleadings  for  the  defendant  and  rulings  were 
made  which  were  erroneous,  because,  no 
doubt,  of  the  Issues  presented  by  the  answer 
wtilch  were  allowed  to  stand,  notwithstand- 
ing the  attacks  made  thereon. 

[14]  In  other  words,  defendant  was  permit- 
ted to  prove  the  truth  of  the  article  on  its 
theory  th&t  it  did  no  more  than  diarge  the 
keeping  of  an  ordinary  liquor  nuisance,  while 
plaintiff  was  denied  the  right  to  show  that 
he  was  not  in  any  manner  connected  with 
the  orgies  referred  to  in  the  article  or  to 
prove  in  rebuttal  of  defendant's  testimony 
advanced  in  Justification  that  he  was  not  in 
any  maimer  connected  with  the  orgies  ch{^|^> 
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ed  and  tbat  the  article  as  explained  In  thei 
Innuendo  was  entirely  false  and  untrae. 

[16]  VI.  As  plaintiff  asked  tbe  court  to 
charge  the  Jury  that  tbe  interpretation  of 
the  article  was  for  it,  he  Is  in  no  position 
now  to  say  that  this  question  was  for  the 
court  and  that  the  Jury  should  have  been 
told  that  the  article  was  libelous  per  se,  be- 
cause it  would  bear  no  other  Interpretation 
than  that  placed  upon  it  by  tbe  Innuendo. 
In  this  connection  we  may  say  that  the  case 
was  tried  in  a  peculiar  manner.  Plaintiff 
did  not  introduce  any  testimony  as  to  how 
the  article  was  understood  by  the  readers 
thereof ;  bat  on  cross-examination  of  defend- 
ant's witnesses  he  brought  out  their  under- 
standing of  the  matter,  and,  having  brought 
this  out,  he  did  not  on  rebuttal,  even  if  he 
could  properly  have  done  so,  attempt  to  show 
any  other  version  than  that  given  in  the 
cross-examination. 

[1 8]  Of  course  plaintiff  cannot  complain  of 
the  testimony  brought  out  by  his  counsel  on 
cross-examination.  We  are  not  to  be  under- 
stood as  saying  that  it  was  necessary  for 
plaintiff  to  introduce  any  testimony  as  to 
how  the  readers  of  the  article  understood  it 
But  we  do  think  that  it  was  a  fair  question 
for  the  Jury  to  say  whether  or  not  it  would 
reasonably  bear  the  interpretation  placed 
upon  it  by  the  innuendo.  At  any  rate,  be- 
cause of  the  instructions  asked,  plaintiff  has 
no  ground  of  complaint. 

For  tbe  errors  pointed  out,  the  Judgment 
must  be,  and  it  la,  reversed. 

GAYNOB,  J.,  taking  no  part 

EVANS,  J.  (dissenting).  The  publication 
set  forth  in  tbe  petition  was  libelous  per  se 
without  innuendo.  The  innuendo  purported 
to  set  forth  additional  meaning  or  Intent  in 
such  publication.  I  think,  therefore,  that  the 
defendant  was  entitled  to  plead  the  truth  of 
the  publication  in  Justification  and  yet  deny 
the  innuendo.  Where  a  defamatory  meaning 
is  apparent  on  the  face  of  the  alleged  libelous 
publication,  no  innuendo  is  necessary.  If 
pleaded,  it  may  be  insisted  on  by  the  plain- 
tlfl  or  be  ignored  and  treated  as  surplusage. 

In  tbe  case  before  us,  the  innuendo  could 
be  treated  as  surplusage  at  any  stage  of  the 
trial  or  the  Jury  could  reject  tbe  same  upon 
submission;  and  yet  this  would  not  defeat 
plaintiff  because  his  petition  sets  forth  a 
publication  libelous  per  se,  regardless  of  in- 
nuendo. The  only  defense  which  defendant 
has  is  to  plead  the  truth  thereof  as  Justifica- 
tion. By  the  majority  opinion  he  Is  not  jper- 
mitted  to  plead  such  Justification  unless  be 
confess  the  innuendo.  If  the  innuendo  were 
essential  to  the  cause  of  action,  a  different 
question  would  be  presented.  But,  where  a 
complete  cause  of  action  is  shown  by  the 
petition  in  tbe  form  of  a  publication  libelous 
on  its  face,  there  is  no  fair  reason  why  the 
defendant  may  not  admit  the  publication  and 
plead  tbe  truth  In  Justification  and  yet  dis- 


claim and  deny  the  innuendo.  Otherwise 
there  is  no  escape  for  tbe  defendant,  even 
though  the  innuendo  should  prove  unfounded. 

Odgers  lays  down  tbe  rule  aa  to  "Justify- 
ing the  Innuendo"  as  follows:  "Justifying 
the  Innuendo.  Again  the  plaintiff  often  at- 
tempts by  the  aid  of  an  Innuendo  in  tils 
statement  of  daim  to  give  tbe  words  a  sec- 
ondary meaning  different  from  tliat  wbicfa 
they  would  naturally  bear.  In  such  a  case 
the  defendant  may  Justify  the  words  eitber 
with  or  without  the  meaning  alleged  in  sncb 
innuendo,  or  he  may  do  both.  Watkln  y. 
Hall,  L.  B.  3  Q.  B.  396;  37  L.  J.  Q.  B.  125; 
16  W.  B.  857;  18  liL  T.  661.  He  may  deny 
that  the  plaintiff  puts  the  true  oonstraction 
on  his  words  and  assert  that,  if  taken  In 
their  natural  and  ordinary  meaning,  bis 
words  will  be  found  to  be  true ;  such  a  plea 
Involves  the  Justification  of  every  injurious 
imputation  which  a  Jury  may  think  is  to  be 
found  in  tbe  alleged  JibeL  Dlgby  v.  Finan- 
cial News,  Ltd.  (1907)  1  K.  B.  at  page  607. 
Or  he  may  boldly  allege  .that  the  words  are 
true  even  in  tbe  worst  signification  that  can 
be  put  upon  them.  But  a  defendant  may  not 
put  a  meaning  of  his  own  on  the  words  and 
say  that  In  that  sense  they  are  true,  for,  if 
he  deny  that  the  meaning  assigned  to  bis 
words  in  the  statement  of  claim  is  tbe  cor- 
rect one,  he  must  be  content  to  leave  It  to 
the  Jury  at  tbe  trial  to  determine  what  mean- 
ing the  words  naturally  bear.  Brembrldge 
V.  Latimer,  12  W.  B.  878;  10  L.  T.  816.  Nor 
may. he  plead,  *I  did  not  publish  precisely 
the  words  stated  in  the  claim,  but  something 
similar,  and  that  something  similar  la  true  in 
substance  and  in  tact'  Bassam  v.  Budge 
(1893)  1  Q.  B.  671;  62  L,  J.  Q.  B.  812.  It 
the  defendant  pleads  simply  that  tbe  words 
are  true  without  any  reference  to  the  In- 
nuendo, be  must  be  prepared  at  the  Jxlal  to 
prove  tbe  words  true  in  whatever  sense  the 
Jury  may  think  it  right  to  put  upon  them. 
Ford  V.  Bray  (1894)  11  Times  L.  B.  32.  But 
if  be  pleads  In  the  more  qualified  form  that 
'the  words  without  the  said  meaning"  are 
true,  be  will  not  be  allowed  at  the  trial, 
should  tbe  Jury  deem  the  said  meaning  the 
true  one,  to  turn  round  and  give  evidence 
that  tbe  words  in  that  sense  are  true."  Odg- 
ers on  Libel  and  Slandv  (6th  Bd.)  pp.  188, 
189. 

The  following  excerpts  froiJi  Words  and 
Phrases,  vol.  4,  p.  3631,  is  a  sufficient  indica- 
tion of  the  general  state  of  tbe  authorities 
on  this  question: 

"When  the  new  matter  stated  in  an  innu- 
endo is  not  necessary  to  support  the  action. 
It  may  be  rejected  as  surplusage.  Omper 
T.  Greeley  (N.  Y.)  1  Denlg,  347,  361;  Thomas 
V.  Croswell,  7  Johns.  (N.  Y.)  264,  271,  6  Am. 
Dec.  269." 

"The  office  of  an  Innuendo  is  to  aver  the 
meaning  of  tbe  language  published;  bnt  It 
the  common  understanding  of  mankind  takes 
hold  of  tbe  published  words,  and  at  once, 
without  difficulty  or  doubt,  applies  a  libelous 
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meaolng  to  them,  an  innnecclo  1b  not  needed 
and,  it  used,  may  be  treated  as  nseless  sur- 
plusage. Wood  T.  Boyle,  177  Pa.  620,  36 
AtL  853,  864,  65  Am.  St  Bep.  747;  C!on- 
tlnental  Nat  Bank  t.  Bowdre,  82  Tenn.  723, 
23  S.  W.  131.  134;  Benton  ▼.  State,  69  N. 
J.  Law,  651,  36  Atl.  1041,  1043.  See,  also. 
Grand  t.  Dreyfus,  122  Cal.  68,  64  Pac.  888, 
390." 

"Tbe  term  Innuendo'  is  used  In  the  law  of 
alander  and  libel  to  designate  the  arerment 
In  the  plaintiff's  statement  of  claim  of  the 
construction  which  he  puts  upon  the  alleged 
libelous  words  and  "which  he  will  endeavor  to 
Induce  the  Jury  to  adopt'  'Where  a  de- 
famatory meaning  Is  apparent  ott  the  face 
of  the  libel  Itself,  no  Innuendo  is  necessary, 
though  even  there  the  pleader  occasionaUy 
Inserts  one  to  heighten  the  effect  of  the 
words ;  but  where  the  words  prima  fade  are 
not  actionable  an  innuendo  is  essential  to 
that  action.  It  Is  essential  to  bring  out  the 
latent  injurious  meaning  of  the  defendant's 
words,  and  such  Innuendo  must  distinctly 
aver  that  the  words  bear  a  spedflc  actionable 
meaning.' " 


HABPEB  T.  CHICAGO,  B.  I.  ft  P.  fiX.  CO. 
(Supreme  Court  of  Iowa.    Oct  28,  1913.) 

1.  Railboads  (I  446*)— Injubixs  to  Aniuau 
ON  TaACK—Aoriowsr— Questions  foe  Juby. 

In  an  action  against  a  railroad  company 
for  damages  for  the  killing  of  Uve  stock,  evi- 
dence held  to  make  a  question  for  the  jary  as 
to  whether  the  stock  was  on  the  right  of  way 
or  on  the  highway  when  struck  by  the  train. 

[E^  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1627-1641 ;   Dec.  Dig.  {  446.*] 

2.  RAII.B0ADS  (i  441*)— Injubikb  to  Anihaui 
ON  Tback— Actions — Bubden  of  Pboof. 

Under  Code,  |  2054,  providing  that  rail- 
road companies  snEilI  make  proper  cattle  guards 
where  the  railroad  enters  or  leaves  improved 
or  fenced  land  and  construct  at  elII  points 
where  it  crosses  any  public  road  sufficient 
crossings  and  cattle  guards,  that  any  such 
company  neglecting  or  refusing  to  comply 
therewith  shall  be  liable  for  all  damages  sus- 
tained, and  that  It  shall  only  be  necessary  in 
order  to  recover  for  the  injured  party  to 
prove  such  neglect  or  refusal,  %nd  section  2055 
providing  that  any  railway  corporation  failing 
to  fence  the  railway  against  cattle  running  at 
large  and  to  maintain  proper  and  sufficient  cat- 
tle guards  shall  be  Uable  to  the  owner  of  any 
stock  killed  or  injured,  and  that  for  the  owner 
to  recover  it  shall  only  be  necessary  for  him  to 
prove  the  loss  of,  or  injury  to,  his  property, 
where,  in  an  action  for  injuries  to  cattle,  plain- 
tiff shows  a  defective  or  insufficient  fence,  the 
burden  is  on  the  company  to  show  that  the  de- 
fect was  without  its  knowledge  in  the  exer- 
cise of  ordinary  care,  or  that  after  having  con- 
structed a  sufficient  fence  a  defective  condi- 
tion arose  without  its  knowledge  which  had  not 
continued  for  sudi  length  of  time  that  in  the 
ezerdse  of  reasonable  care  it  should  have  been 
discovered,  and  hence  an  instruction  that  if  a 
fence  and  cattle  guard  were  defective  or  out 
of  repair,  by  reason  of  which  conditions  plain- 
tifTs  cattle  went  upon  the  railroad  and  were 
there  struck  and  killed,  this  made  a  prima  fade 
case  for  plaintiff,  and  the  burden  was  on  de- 
fendant to  show  Its  freedom  from  negligence 


on  account  of  the  defective  condition  of  the 
cattle  guard  and  fence,  was  not  erroneous,  es- 
pecially where  the  testimony  was  uncontradict- 
ed that  the  cattle  guards  had  been  out  of  repair 
for  from  six  months  to  a  year,  and  there  was 
testimony  that  a  wing  fence  was  defective,  due 
to  faulty  construction. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  Si  1576-1595;   Dec.  Dig.  {  441.*] 

Appeal  from  District  Court,  Appanoose 
County;   D.  M.  Anderson,  Judge. 

Action  at  law  to  recover  double  damages 
for  cntain  live  stock  killed  by  the  defendant 
either  upon  its  right  of  way  or  at  a  high- 
way crossing  In  Appanoose  county.  Plain- 
tiff all^;ed  that  the  animals  were  killed  at 
a  place  where  defendant  had  a  right  to 
fence  but  had  not  done  so,  and  that  defend- 
ant maintained,  at  the  highway  crossing, 
cattle  guards,  on  ^tber  side  thereof,  which 
were  defective  and  out  of  repair,  and  that 
the  stock  got  upon  the  right  of  way  by  rea- 
son of  these  defective  guards  or  one  of 
them.  Defendant's  answer  was  a  general 
denial;  and  the  case,  on  the  issues  Joined, 
was  tried  to  a  Jury  resulting  in  a  verdict 
and  Judgment  for  plaintiff  in  the  sum  of 
$260,  and  defendant  appeals.    Affirmed. 

F.  W.  Sargent  and  J.  H.  Johnson,  both  of 
Des  Bfoines,  and  Porter  ft  Greenleaf,  of 
Centervllle,  for  appellant  Wilson  ft  Smith, 
of  Centervllle,  for  appellee. 

DEBKBR,  J.  [1]  At  the  Close  of  all  the 
testimony,  defendant  proved  for  a  directed 
verdict  on  the  ground  that  there  was  no 
sufficient  testimony  to  take  the  case  to  the 
Jury  on  the  question  as  to  where  the  cattle 
woe  killed,-  and  in  its  motion  for  a  new 
trial  defendant  also  claimed  that  the  verdict 
was  without  support  in  the  evidence.  These 
same  propositions  are  now  relied  upon  for  a 
reversal.  The  cattle  were  killed  about  8 
o'clock  in  the  morning  of  May  29,  1810,  by  a 
through  passenger  train,  operated  by  the 
defendant  from  Chicago  to  Iios  Angeles,  CaL 
The  animals  were  seen  upon  defendant's 
right  of  way  about  7  o'clock  in  the  morning, 
and  a  witness  testlfled  that,  about  half  an 
hour  before  they  were  struck,  he  drove  them 
back  on  the  highway,  away  from  the  rail- 
way track  and  toward  the  pasture  in  which 
they  were  being  kept  The  engineer  and 
fireman  said  that  the  cattle  were  in  the  high- 
way when  struck  by  the  train.  When  found, 
the  animals  were  something  like  80  or  90 
feet  west  of  the  highway  crossing  and  about 
10  feet  south  of  the  south  raU  of  the  track. 
From  16  to  18  feet  east  from  where  the  cat- 
tle were  found,  the  ground  was  plowed  up 
and  the  weeds  brushed  down.  It  had  rained 
during  the  night  previous  to  the  accident, 
and  cattle  tracks  were  plainly  visible  on  the 
right  of  way  both  east  and  west  of  the  high- 
way crossing.  The  train  was  running  about 
46  miles  per  hour,  and  one  witness  testlfled 
to  seeing  some  blood  and  hair  on  one  of  the 
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bolts  of  the  track  between  the  plank  cross- 
ing and  the  west  cattle  guard.  Bnt  he  was 
contradicted  by  at  least  three  witnesses  who 
were  present  at  the  time  the  blood  was  said 
to  have  been  discovered.  Plaintiff  himself 
testified  that,  shortly  after  his  cattle  were 
killed,  he  went  to  where  their  bodies  were 
lying;  that  they  were  from  80  to  100  feet 
west  of  the  west  wing  fence  at  the  highway 
crossing,  one  with  its  head  to  the  east  and 
the  other  with  Its  head  to  the  west;  that 
he  followed  their  tracks  westward  120  to 
130  feet  and  noticed  that  at  that  point  the 
animals  had  turned  bade  east  again  to  near 
the  point  where  the  bodies  were  found.  The 
cattle  got  ont  of  the  pasture,  where  they  were 
usually  kept,  through  a  gate  and  had  gone 
to  the  track  over  the  public  highway. 

The  following  is  some  of  the  testimony  with 
reference  to  the  cattle  guards  and  the  sur- 
roundings  immediately    after   the  accident: 

"The  cattle  guards  on  the  west  side  of  the 
crossing  were  filled  up  and  part  of  them 
were  out  There  must  have  been  three  or 
four  out  They  were  filled  up  with  rock. 
That  Is,  the  guards  were  Just  laid  on  the  bal- 
last Just  immediately  south  of  the  west 
cattle  guard  there  was  a  three-wire  fence. 
The  staples  were  out  of  the  wire  and  the 
wire  was  slack.  Tbere  were  prints  there  of 
the  hoof  In  the  soft  dirt  There  had  been  a 
big  rain  and  the  ground  was  very  moist 
The  cattle  had  had  mud  on  their  feet  from 
the  road  and  there  were  prints  there  of 
their  feet  These  tracks  were  2^  feet  south 
of  the  south  rail  and  looked  like  there  bad 
been  more  than  one  head  of  cattle.  *  *  • 
The  cattle  guards  were  made  of  light  pieces 
of  pointed  cornered  wood,  and  the  strips 
were  laid  parallel  with  the  rails  and  fas- 
tened to  the  ties.  I  had  not  seen  any  change 
In  the  plan  of  that  cattle  guard  for  a  year 
or  more.  Ever  since  the  road  had  been  sur- 
faced the  cattle  guard  had  been  constructed 
on  the  same  plan.  *  *  *  Q.  It  had  been 
in  the  same  condition  practically  as  the  way 
the  cattle  guards  were  built  for  about  a 
year?  A.  They  were  tore  out  more  or  less ; 
tbey  weren't  always  in.  Q.  It  was  built  the 
same?  A.  Yes,  I  think  so.  Q.  You  hadn't 
seen  any  change  in  the  plan  of  that  cattle 
guard  for  a  year  or  more?  A.  I  hadn't  seen 
nothing  there.  It  might  be  possible  that  I 
hadn't  examined  the  cattle  guard  at  this 
crossing  for  six  months  before  this  accident 
happened.  I  had  examined  it  different  times 
before  that  Drove  cattle  along  there  dur- 
ing the  summer  (the  summer  before).  The 
cattle  had  ran  In  there  at  different  times, 
both  ways. 

Another  witness  said:  "  •  ♦  •  i  observ- 
ed that  the  cattle  guard  on  the  west  side 
of  the  crossing  was  mostly  all  gone.  The 
center  of  it,  between  the  two  rails,  was  most- 
ly all  gone.  There  might  have  been  two  or 
three  pieces  laying  there.  I  observed  some 
cattle  tracks  leading  through   these  cattle 


guards.  The  south  wing  fence  consisted  ol 
three  wires.  These  wires  were  pretty  slack. 
There  was  a  vacant  space  between  the  cat- 
tle guard  and  wing  fence  about  two  feet 
wide,  and  I  observed  the  cattle  tracks  through 
that  *  *  *  On  the  west  side  of  the 
crossing  on  the  south  side  of  the  track 
there  was  no  board  wing  there.  There  was 
a  wing  there,  but  it  was  down.  There  was 
no  wing  up  there  at  all  fastened  to  one  post 
fastened  to  the  track.  I  don't  know  -when 
it  had  been  knocked  down  or  taken  away. 
On  the  south  side,  the  board  wing  from  the 
end  of  the  wires  down  to  the  end  of  the  ties 
was  out" 

Another  tesUfled:  "My  attention  was 
called  to  the  panels  being  out  of  the  cattle 
guard  In  the  center  of  the  track.  There  was 
a  number  of  them  out  Couldn't  say  how 
many.  In  the  center  was  where  my  atten- 
tion was  called  to  the  cattle  guards.  Tliere 
was  half  of  them  out.  This  was  on  the  west 
side  of  the  crossing.  It  left  an  open  space 
of  two  feet,  maybe  more  than  that,  without 
cattle  guards..  As  near  as  I  could  Judge, 
there  were  three  of  the  panels  out  maybe 
four.  Did  not  look  to  see  the  condition  of 
the  fence  leading  up  to  the  cattle  guard  on 
the  south  side  of  the  railroad  track  on  the 
west  side  of  the  highway  crossing." 

And  still  another  said:  "•  •  •  There 
was  a  space  of  two  feet  between  the  fence 
on  the  south  side  of  the  railroad,  at  the  west 
cattle  guards,  and  the  cattle  guards." 

Defendant  offered  no  testimony  whatever 
to  rebut  the  evidence  which  we  have  quoted 
regarding  the  condition  of  the  cattle  guard 
and  the  wing  fences.  Notwithstanding  the 
more  or  less  direct  testimony  of  the  engineer 
and  fireman  of  the  train  which  struck  the 
cattle  that  they  were  upon  the  highway  cross- 
ing when  struck,  we  think  it  was  a  fair  ques- 
tion for  the  Jury  to  say  whether  or  not  their 
testimony  was  to  be  believed  and  as  to  Just 
where  the  cattle  were  when  strack.  True, 
plaintiff's  testimony  was  circumstantial,  bnt 
the  inferences  to  be  drawn  therefrom  and 
whether  sufBcient  to  meet  the  direct  testimo- 
ny of  defendant's  witnesses  was  a  fair  ques- 
tion tor  the  Jury.  It  is  to  be  observed  in  this 
connection  that  the  engineer  somewhat  quali- 
fied his  testimony  in  this  way:  "Q.  You  don't 
know  where  they  were  hit,  do  you?  A.  No, 
sir.  Q.  Whether  they  were  in  the  right  of 
way  or  on  the  crossing,  you  don't  know,  do 
you?  A.  They  were  on  the  crossing  the  last 
that  I  saw  of  them." 

That  the  cattle  guard  and  wing  fences 
were  in  a  defective  condition  and  had  been 
for  many  mouths  clearly  appears  from  the 
testimony  quoted,  which  was  not  contradict- 
ed in  any  manner  by  the  defendant,  nor  waa 
any  explanation  offered  therefor. 

[2]  II.  The  trial  court  gave  the  following, 
among  other,  Instructions: 

"(5)  If  you  find  that  the  steers  in  question 
were  struck  inside  of  the  defendant's  right 
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at  way  and  west  of  the  crossing  in  question, 
then  you  will  proceed  to  consider  and  deter- 
mine as  to  whether  said  steers  were  upon 
said  right  of  way  by  reason  of  the  fence  or 
cattle  guard  In  question,  or  both,  being  defec- 
tive and  out  of  repair  at  the  time  of  the  kill- 
lug  of  the  cattle  In  question.  There  Is  no 
question  made  but  that  the  defendant  was 
obliged  to  fence  and  keep  its  fence  In  repair 
and  to  erect  and  maintain  In  proper  repair 
its  cattle  guard  on  the  west  side  of  the  high- 
way In  question.  A  fence  and  cattle  guard 
were  erected  and  maintained  at  said  place. 
No  question  Is  made  as  to  the  kind  of  fence 
and  cattle  guard  so  maintained,  and  there- 
fore the  only  question  hers  to  determine  is  as 
to  whether  said  fence  and  cattle  guard  were 
out  of  repair  and  defective  by  reason  of  so 
being  out  of  repair. 

"(Q)  If  you  find  by  the  evidence  that  the 
fence  and  cattle  guard  in  question,  or  either 
of  them,  became  defective  and  out  of  repair, 
and  that  by  reason  of  such  conditions  said 
cattle  went  upon  the  defendant's  railroad  to 
a  point  west  of  the  crossing  and  were  there 
struck  by  defendant's  train  and  killed,  then 
the  defendant  would  be  liable  therefor,  as 
this  would  make  a  prima  fade  case  in  plain- 
tiff's favor,  and  the  burden  is  then  upon  de- 
fendant to  show  its  freedom  from  negUgence 
on  account  of  the  defective  condition  of  such 
catUe  guard  and  fence,  or  either  of  them,  as 
the  case  may  be,  and  upon  this  question  the 
defendant  has  offered  no  evidence  to  meet 
the  prima  fade  case  made  by  plaintifT,  if  he 
has  made  such  case. 

"(7)  If  you  find  that  plaintiff  was  the  own- 
er of  the  two  steers  in  question,  that  they 
were  struck  and  killed  by  defendant's  train 
at  a  point  upon  defendant's  right  of  way 
west  of  the  crossing  in  question,  that  said 
steers  were  upon  said  right  of  way  by  reason 
of  the  defective  and  out  of  repair  condition 
of  the  cattle  guard  and  fence  in  question,  or 
either  of  them,  upon  the  west  side  of  the 
crossing  In  question,  then  you  wlU  proceed  to 
consider  and  determine  the  value  of  the  cat- 
tle at  the  time  of  being  struck  and  killed, 
and  tills  you  will  determine  from  all  the  evi- 
dence in  the  case." 

Accepting  the  statement  made  by  the  trial 
court  in  the  fifth  instruction  quoted,  appel- 
lant strenuously  contends  that  the  sixth  and 
seventh  are  erroneous  in  placing  the  burden 
upon  the  defendant  of  showing  nonliability. 
In  other  words,  it  is  contended  that,  as  the 
cattle  guards  and  fences  were  good  and  suffi- 
cient when  originally  erected,  defendant  would 
be  liable  only  for  negligence  in  failing  to  dis- 
cover defects  thereafter  arising  and  in  re- 
pairing the  same  after  they  were  or  should, 
in  the  exerdse  of  reasonable  care,  have  been 
discovered,  and  that  it  is  not  suffident  in 
such  cases  for  plaintiff  to  show  that  his  cat- 
tle got  upon  the  right  of  way  by  reason  of 
the  defective  cattle  guards  or  fences  and 
were  there  killed  by  a  passing  train.    It  must 


be  conceded  that  our  previous  cases  are  not 
harmonious  upon  this  proposition  or  at  least 
had  not  been  down  to  the  filing  of  the  opin- 
ion in  O'Mara  v.  Railroad  Co.,  140  Iowa,  190. 
Previous  to  that  there  seems  to  have  been 
two  lines  of  dedsions,  one  of  which  appar- 
ently supported  the  rule  contended  for  by  ap- 
pellant's counsel,  and  the  other  a  rule  that 
the  statutes  (Code,  {{  2054,  205B)  applied  to 
all  defective  fences  or  cattle  guards  whether 
the  defect  was  one  of  original  construction  or 
because  of  lack  of  repair  or  failure  to  prop- 
erly maintain.  The  following  are  relied  upon 
as  supporting  appellant's  contention:  Ayles- 
worth  V.  Railroad  Co.,  30  Iowa,  459;  Davis 
V.  Railroad  Co.,  40  Iowa,  292;  Perry  v.  Rail- 
road Co.,  86  Iowa,  102;  Brentner  v.  Railroad 
Co.,  68  Iowa,  e25, 12  N.  W.  616.  On  the  oth- 
er hand,  appellee  relies  upon  Claus  v.  Rail- 
road Co.,  136  Iowa,  7,  111  N.  W.  15;  Daily  v. 
Railroad  Co.,  121  Iowa,  254,  96  N.  W.  778; 
Manwell  v.  Railroad  Co.,  80  Iowa,  662,  45  N. 
W.  568;  Wall  v.  RaUroad  Co.,  89  Iowa,  193, 
56  N.  W.  436;  Norman  v.  Railroad  Co.,  110 
Iowa,  283,  81  N.  W.  597— all  decided  prior  to 
O'Mara  v.  Railroad  Co.,  140  Iowa,  190,  118 
N.  W.  877. 

Recognizing  this  apparent,  If  not  real, 
conflict  in  the  cases,  the  court,  in  an  opin- 
ion filed  by  McClaln,  J.,  took  up  each  and 
all  of  these  prior  dedsions.  After  referring 
to  each  and  saying  that  the  Brentner  Case, 
supra,  had  been  overruled,  announced  the 
following  doctrine:  "When  the  plaintiff 
shows  a  defective  or  insufficient  fence  (that 
is,  that  there  was  no  such  fence  at  the  time 
as  the  statute  requires),  the  burden  is  then 
thrown  upon  the  company  to  show  that  the 
defect  was  without  its  knowledge  in  the  ex- 
ercise of  ordinary  care  (that  is,  that,  after 
having  constructed  a  sufficient  fence,  a  de- 
fective condition  had  arisen  without  Its 
knowledge),  and  that  this  condition  had  not 
continued  for  such  length  of  time  that  in 
the  exercise  of  reasonable  care  it  should 
have  been  discovered.  See  Wirstlln  v.  Chi- 
cago, M.  &  St  P.  B.  Co.,  124  Iowa,  170  [99 
N.  W.  697].  This  is  the  view  of  the  statute 
taken  in  the  Dally  Case,  supra,  in  which  It 
is  said  that  the  animal  having  gone  from  the 
open  way  over  a  defective  f«nce  and  upon 
the  track  of  the  company,  where  it  was  in- 
jured, a  prima  fade  case  of  negligence  on 
the  part  of  the  company  must  be  said  to 
have  been  made  out,  and  the  burden  was  then 
shifted  to  the  defendant  to  show  its  free- 
dom from  negligence.  A  similar  statement 
of  the  rule  is  found  in  Mlkesell  v.  Wabash  R. 
Co.,  134  Iowa,  736  [112  N.  W.  201],  where 
this  language  was  used:  'The  evidence  that 
there  was  no  fence  along  the  right  of  way  for 
a  space  of  300  feet,  and  that  there  had  been 
none  for  more  than  a  year,  was  undisputed. 
Proof  that  the  mare  was  injured  by  reason 
of  the  want  of  a  fence  in  connection  with 
the  operation  of  a  railroad  made  out  a 
prima  fade  case  for  the  plaintiff,  and  the 
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burden  was  upon  the  defendant  to  show  tbe 
erection  of  a  good  and  snfficient  fence.'  This 
construction  is  in  harmony  with  the  neces- 
sary constmctlon  of  Code,  i  20S4,  which  in 
substantially  the  same  language  was  In  force 
prior  to  the  adoption  of  the  present  Code,  and 
In  the  absence  of  any  reference  in  the  section 
corresponding  to  Code,  |  2055,  a  failure  to 
maintain  or  construct  cattle  guards  was  the 
sole  statutory  provision  on  that  subject,  for, 
with  reference  to  cattle  guards,  the  provi- 
sion was  and  still  is  that  the  company  shall 
make  proper  cattle  guards  where  the  rail- 
way enters  or  leaves  any  Unproved  or  fenc- 
ed land,  etc.,  and  any  such  company  'neg- 
lecting or  refusing  to  comply  with  the  pro- 
vislonB  of  this  section  shall  be  liable  for  all 
damages  sustained  by  reason  of  such  re- 
fusal or  neglect,  and  it  shall  only  be  neces- 
sary, in  order  to  recover  for  the  injured 
party,  to  prove  such  neglect  or  refnsaL'  .If 
with  reference  to  cattle  guards  we  do  not 
give  to  Code,  i  2055,  as  it  now  stands,  the 
construction  above  indicated,  we  shall  have 
on  that  subject  two  Inconsistent  rules,  the 
one  that  plaintiff  can  recover  merely  upon 
proof  of  the  Injury,  the  other  that  he  can 
only  recover  on  proof  of  the  neglect  or  refus- 
al of  the  company  to  construct  a  cattle 
guard,  by  reason  of  which  neglect  or.  refusal 
the  injury  has  happened." 

From  that  rule,  announced  after  a  careful 
review  of  the  statutes  and  prior  decisions, 
there  has  been  no  departure,  unless  It  be  in 
Latta  V.  Railroad  Co.,  151  Iowa,  244,  130  N. 
W.  1059.  In  that  case  the  trial  court  gave 
the  following  instruction:  "If  the  plaintiff 
has  shown  by  a  preponderance  of  the  evi- 
dence that  he  was  the  owner  of  any  cattle 
which  it  Is  alleged  In  the  petition  escaped 
from  bis  pasture  onto  the  right  of  way  of 
the  defendant  and  were  there  struck  and 
killed  by  a  train  operated  by  defendant,  then 
the  defendant  would  be  liable  for  the  damage 
he  thereby  sustained,  unless  the  defendant 
has  shown  that  the  destruction  of  plaintiff's 
property  was  not  caused  by  a  failure  on  its 
part  to  maintain  the  fence  between  the  right 
of  way  and  plaintiff's  pasture  In  the  manner 
required  by  law."  The  instruction  was  man- 
ifestly erroneous  under  practically  all  of  our 
previous  decisions.  See  cases  cited  and  com- 
mented upon  in  the  O'Mara  Case,  especially 
WaU  V.  Railroad  Co.,  89  Iowa,  X93,  56  N.  W. 
436 ;  Manwell  v.  Railroad  Co.,  80  Iowa,  662, 
46  N.  W.  568;  Schmltt  v.  Railroad  Co.,  99 
Iowa,  425,  68  N.  W.  715;  Norman  v.  Rail- 
road Co.,  110  Iowa,  283,  81  N.  W.  597 ;  Craig 
V.  Railroad  Co.,  121  Iowa,  471,  96  N.  W.  965 ; 
Dally  V.  Railroad  Co.,  121  Iowa,  254,  96  N. 
W.  778. 

It  is  true  that  the  argument  used  in  the 
Latta  Case  in  disposing  of  the  Instruction 
quoted  supports  appellant's  present  position, 
but  that  there  was  no  purpose  to  recede  from 
the  rule  announced  in  the  O'Mara  and  other 


like  cases  la  apparent  from  the  fact  that  the 
O'Mara  Case  is  dted  with  approval.  Aside 
from  this,  however,  the  Instructions  in  the 
Instant  case  are  clearly  correct  as  applied 
to  the  undisputed  facts.  Under  the  testi- 
mony, the  cattle  guards  in  question  had  been 
out  of  repair  for  from  six  months  to  one 
year  prior  to  the  accident  This  testinaony, 
being  uncontradicted,  made  out  a  clear  case 
of  negligence  on  the  part  of  the  defendant  In 
not  discovering  the  defect  and  remedying  it 
before  the  accident  occurred.  Surely  this 
fact,  taken  la  connection  with  the  other  testi- 
mony, made  a  prima  fade  case  for  plalntUt, 
provided  plaintiff  showed  that  the  cattle  got 
upon  the  right  of  ^ay  by  reason  of  the  de- 
fective cattle  guard  and  were  there  struck 
and  killed.  Moreover,  there  was  testimony 
from  which  the  jury  may  have  found  that 
the  cattle  got  upon  the  right  of  way  by  rea- 
son of  a  defective  wing  fence,  and  the  tes- 
timony tended  to  show  that  this  defect  was 
due  to  faulty  construction. 

The  record  discloses  no  prejudicial  error, 
and  the  judgment  must  be^  and  it  ia,  af- 
firmed.   All  concurring. 


McCOLL  et  aL  r.  BEAR  CREEK  COAX. 

MINING  CO.  et  al. 
(Supreme  Court  of  Iowa.    Oct  23, 1918.) 

L  EviDSNCK  ({  417*)— Pabol  Btiderob  to 

Vaby  Wbitino. 

Where  a  coal  lease  provided  that  the  work 
of  development  should  commence  within  90  days, 
but  did  not  specify  any  time  for  developing  the 
mine  or  the  diligence  with  which  minine  should 
be  carried  on  after  it  was  developed,  evidence,  as 
to  statements  by  the  lessees  during  the  negotia- 
tions for  the  lease,  that  they  would  conmience  de- 
veloping the  mine  as  quickly  as  they  got  the 
macninery  there,  did  not  vary  the  terms  of  the 
writing,  and  was  competent  on  the  question  of 
inducement  to  the  execution  of  the  second  lease 
and  the  surrender  of  the  first  one,  and  to  show 
what  was  contemplated  by  the  parties  when  the 
lease  was  entered  into. 

[Ed.  Note.— For  other  cases,  see  EvideneCk 
Cent  Dig.  |i  1874-1899;  Dec  Dig.  §  417.»] 

2.  Mimes  AND  M1NERAI.S  (I  68*)— Leased— 
DuTT  or  Lessee  as  to  Workinq. 

It  was  the  duty  of  a  mine  lessee  to  prose- 
cute the  work  with  reasonabre  diligence,  and 
failure  to  do  so  was  a  eround  of  forfeiture,  al- 
though the  lease  provided  that  if  the  lessees 
should  elect  to  mine  the  coal,  they  should  do  so 
within  25  years ;  this  not  giving  them  25  years 
to  commence  removing  it 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  i|  188-191;    Dec  Dig.  { 

3.  Mines  and  Minebaus  ((  66*)— Actions  to 
Detebuine  Riqhtb— SumcisNOT  of  Evi- 
dence. 

In  an  action  to  cancel  a  mining  lease  and 
to  quiet  the  lessor's  title,  evidence  held  to  sup- 
port a  finding  that,  after  testing  the  premises  to 
its  satisfaction  and  believing  they  were  of  no 
value  to  it  the  lessee  voluntarily  abandoned  the 
lease. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  186,  186;  Dec  Dig.  | 
66.*] 
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4.  Minks  aivd   MurasAui   ((  66*)— Lbabbs— 
ABAHDomaifT— Ktidbiioe. 

Whether  a  lessee  under  a  miuinc  lease  in- 
tended to  abandon  the  lease  must  be  determined 
from  all  the  facts  and  circumstances :  the  state- 
ment of  the  lessee's  president  that  they  did  not 
intend  to  abandon  it  not  being  conclusiTe. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Di«.  U  186,  186 ;  Dec.  Dig.  { 
66.»] 

5.  Minks  and  Minkbals  (S  66*)— Leabks— 
Abandohvznt. 

Under  a  mining  lease  which,  bjr  its  tenns, 
might  be  terminated  for  certain  reasons,  the 
method  of  which  was  prescribed,  the  lessee  coald 
abandon  it  so  as  to  lose  its  rights  thereunder  for 
other  reasons,  subject  to  its  contract  obligations 
to  Uie  lessor. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  SI  186,  186;  Dec.  Dig.  { 
66.*] 


6.  Minks  and   Mink&als   (§    66*)— Leasi 
-  Abardonhxnt. 

A  lease  giving  the  lessee  the  right  to  explore 
for  and  mine  coal,  if  found  in  paying  qaantities. 
upon  certain  conditions,  did  not  give  it  a  vested 
Tight  in  the  coal  in  place  so  as  to  prevent  the 
abandonment  of  its  rights  until  the  statutory  pe- 
riod barring  the  right  of  recovery  of  real  estate 
had  run. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S§  186,  186;  Dec.  Dig.  | 
68.*] 

7.  Minks  and  Mirbrau  (t  66*)— LKASKft- 
Abandonuxnt. 

A  mining  leasee,  bj  expending  money  in 
prospecting  and  attemptmg  to  reach  the  coal  on 
the  premises,  did  not  acquire  sach  an  equity 
as  prevented  it  losing  its  rights  under  the  lease 
by  an  abandonment  thereof. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S§  186,  186;  Dec  Dig.  { 
66.*] 

8.  MlNKB    AND    MiNEBAIA    (|    66*)— ABANDON- 
MKNT — CaNOKIXATION  OV  LiEASK. 

The  comiwnsation  payable  to  a  mining  les- 
sor of  80  acres  of  land  for  26  years,  under  a 
provision  of  the  lease  that  all  land  over  one-half 
mile  from  the  shaft  should  have  a  guaranteed 
royalty  of  $1  an  acree,  over  three-fourths  of  a 
mile  $2  an  acre,  and  over  one  mile  $3  an  acre, 
annually  after  two  years,  did  not  give  him  such 
an  adequate  remedy  at  law  for  damages  as  pre- 
vented a  cancellation  of  the  lease  and  removal 
of  the  cloud  thereby  created,  on  the  ground  that 
it  bad  been  abandoned. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {|  186,  186;  Dec  Dig.  | 
66.*] 

Appeal  from  District  Conrt,  Dallas  Coun- 
ty;  L.  N.  Hayes,  Judge. 

Suit  in  eqiUty  to  cancel  a  mining  lease  be- 
canse  of  tbe  alleged  abandonment  thereof, 
and  to  quiet  title.  Decree  for  plaintiffs.  De- 
fendant the  Beaver  Creek  Coal  Company  ap- 
peals.   Affirmed. 

Halloran  &  Starkey,  of  Des  Moines,  for  ap- 
pellants. White  &  Clarke,  of  Adel,  for  ap- 
pellees. 

PRESTON,  J.  Tbls  action  was  com- 
menced August  24, 1911.  Plaintiffs  owned  80 
acres  of  land  described  in  the  contract  On 
June  11,  1908,  they  entered  into  a  written 
Coal  contract  In  reference  thereto,  which  all 
parties  seem  to  have  treaj:ed  as  superseded 


by  another  similar  contract  dated  Hay  22, 
1009.  The  terms  of  the  two  are  similar,  ex- 
cept that  In  the  second  the  royalty  to  be  paid 
by  the  coal  company  was  reduced,  as  some 
witnesses  say,  because  of  difficulty  expected 
in  sinking'  a  shaft  and  mining  coal;  others 
say  because  lessors  could  get  their  money  for 
royalty  quicker  and  they  would  rather  have 
less  royalty  and  get  the  money  than  wait  sev- 
eral years.  It  was  claimed  that  under  the 
first  contract  the  lessee  had  25  years  to  de- 
velop the  mine.  The  second  contract  con- 
tained a  clause  that  work  on  development 
should  commence  within  90  days  from  the 
date  of  the  contract.  This  lease  was  between 
plaintiffs  and  the  Bear  Greek  Coal  Mining 
Company,  and  was  assigned  by  said  company 
to  the  Beaver  Creek  Coal  Company  August 
13, 1909.  It  was  to  run  26  years,  unless  soon- 
er terminated.  It  contains  the  provisions 
hereinafter  stated  among  others.  The  royal- 
ty Is  fixed  and  the  time  of  payment  thereof, 
and  then  reads:  "But  the  liability  of  said 
second  party  (the  lessee)  hereunder  shall 
cease  upon  the  termination  of  this  lease  by 
forfeiture  or  otherwise."  It  also  provides: 
"2.  The  party  of  the  second  part  shall  have 
the  right,  within  two  (2)  years  from  the  date 
hereof,  to  enter  upon  said  premises  and  drill 
and  sink  such  prospect  holes  as  to  him  may 
seem  sufficient  to  determine  the  quality  and 
quantity  of  coal  underlying  said  premises  and 
if  coal  or  other  minerals  are  not  thus  found 
to  warrant.  In  his  opinion,  the  mining  and  re- 
moving the  same,  then  this  contract  shall 
cease  and  terminate,  at  tbe  end  of  the  two 
years,  unless  the  party  of  the  second  part 
shall  notify  party  of  the  first  part  of  his 
election  to  continue.  The  iwrty  of  the  second 
part,  his  heirs,  successors  and  assigns  shall 
not  be  liable  for  any  damages  whatsoever  to 
said  property  occasioned  by  such  prospecting 
and  mining  and  removing  of  said  coal  or 
mineral."  "12.  The  party  of  the  second  part, 
his  heirs,  successors  and  assigns,  may  at  any 
time  after  two  (2)  years  from  the  date  hereof 
terminate  this  contract  by  notice  in  writing 
if  coal  cannot  be  mined  at  a  profit  or  advan- 
tage." 

Some  prospecting  had  been  done  before 
either  lease  had  been  executed,  and  prospect- 
ing was  done  on  plaintiff's  land  and  on  some 
other  lands  in  tbe  neighborhood,  also  leased 
by  tbe  same  lessees  under  like  contracts, 
both  before  and  after  tbe  first  lease.  It  la 
claimed,  and  there  is  evidence  tending  to 
show,  that  when  the  second  lease  was  execut- 
ed the  difficulties  In  the  way  of  sinking  a 
shaft  and  mining  coal,  because  of  drift  sand 
and  water,  were  known  to  both  parties  to  the 
contract,  and  that  these  difficulties  were  dis- 
cussed. 

[1]  Plaintiffs  offered  parol  evidence^  which 
was  received  subject  to  objection,  as  to  cer- 
tain statements  by  the  lessees  during  the 
negotiations  for  the  new  lease,  and  at  the 
time  of  its  execution,  that  they  would  com- 
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mence  deTeloplng  the  mine  on  plalntifls'  land 
as  quick  as  tbey  got  tlie  macMneiy  there,  and 
.would  prosecute  the  work  after  it  began 
and  take  out  coal;  that.  If  they  took  the 
contract,  they  could  develop  the  coal  field 
at  once;  that,  If  they  did  not  take  this  con- 
tract, they  conld  not  develop  the  field  at  once. 
The  objection  to  this  evidence  was  that  It 
was  Incompetent  and  tended  to  vary  the 
terms  of  the  written  contract.  The  writing 
did  not  specify  any  time  for  developing  the 
mine  or  the  diligence  with  which  mining 
should  be  carried  on  after  it  was  developed, 
further  than  the  provision  that  work  on 
development  should  commence  within  90  days 
from  the  date  of  the  contract  The  contract 
being  silent  as  to  how  mining  shonld  be  car- 
ried on  after  It  was  developed,  and  whoi 
coal  should  be  taken  out,  the  evidence  did 
not  vary  any  of  the  terms  of  the  writing. 
1  Oreenleaf,  Ev.  f  277 ;  1  Elliott  on  Ev.  |  603; 
Bobzin  V.  Gould,  140  Iowa,  744,  118  N.  W.  40; 
17  L.  R.  A.  274,  note.  Dietrich  v.  Stebbins, 
100  Iowa,  426,  69  N.  W.  564;  Header  v. 
Allen,  110  Iowa,  591,  81  N.  W.  799;  Merrlam 
V.  United  States,  107  n.  S.  441,  2  Sup.  Ct 
536,  27  Ia  Ed.  531.  And  we  think  the  evi- 
dence was  competent  on  the  question  of  in- 
ducement to  the  execution  of  the  second  con- 
tract and  the  surrender  of  the  first  one,  and 
to  show  what  was  contemplated  by  the 
parties  when  the  lease  was  entered  into. 
See  cases  above  cited. 

This  evidence  was  denied  by  some  of  the 
witnesses  for  defendant  The  president  of 
the  Beaver  Greek  Ciompany  testified:  "I 
was  not  awful  anxious  to  begin  work  within 
90  days,  but  was  anxious  to  satisfy  Mr.  Mc- 
Coll.  He  wanted  to  know  when  we  could 
begin  work.  He  asked  me  when  I  could 
start,  and  I  asked  him  if  we  could  buy  the 
lumber  from  him  if  he  thought  that  he  could 
compete,  and  he  said  he  could.  Then  I  said 
that  we  could  begin  within  90  days.  I  do 
not  know  whether  he  wanted  us  to  begin  or 
not  sooner,  but  to  commence  as  soon  as  we 
could  practically,  and  he  was  quite  urgent 
about  the  beginning  of  this  work,  so  that 
they  might  be  sure  that  efforts  were  being 
made  to  open  the  mine.  Mr.  McOoU  wanted 
the  coal  mined  and  we  wanted  the  coal 
mined.  We  had  to  get  the  coal  in  order  to 
get  our  money  back  for  sinking  shaft  It 
would  be  to  Interest  of  all  parties  to  get 
the  mine  opened  up."  He  was  present  during 
some  of  the  negotiations  between  plaintiffs 
and  the  original  lessees,  and  when  the  con- 
tract was  signed. 

[2]  2.  The  evidence  just  referred  to  is  not 
very  Important  perhaps,  because  It  was  the 
duty  of  lessee  to  prosecute  the  work  with 
reasonable  diligence,  and  a  failure  to  do  so 
is  ground  of  forfeiture.  Price  v.  Black,  126 
Iowa,  304,  101  N.  W.  1056;  Worrall  v.  Wil- 
son, 101  Iowa,  476,  70  N.  W.  619 ;  Hosford  v. 
Metcalf,  113  Iowa,  246,  84  N.  W.  1054 ;  Wood- 
ward et  al.  V.  Mitchell  et  al.,  140  Ind.  406, 
39  N.  E.  437;   27  Cya  p.  708;   Gadbury  v. 


Ohio,  etc.,  162  Ind.  0,  67  N.  E.  261,  62  Lu  R.  A. 
895;  Hawkins  v.  Pepper,  117  N.  C.  407,  23 
S.  E.  434;  Conrad  v.  Morehead,  89  N.  a  31; 
Petroleum  €!o.  v.  Coal,  etc.,  Co.,  89  Tenn.  381, 
18  S.  W.  65 ;  Parish  Fork  Oil  Co.  v.  Bridge- 
water,  61  W.  Va.  583,  42  S.  E.  655,  69  L.  R.  A. 
566;  Eaton  T.  Alleghany,  etc,  122  N.  T.  416, 
25  N.  E.  981;  Calhoon  v.  Neely,  201  Pa.  97, 
50  Atl.  967;  Venture  Oil  Co.  t.  Ftetts,  132 
Pa.  451,  25  Atl.  732 ;  Logan  Natural  Gas  Co. 
V.  Great  Southern  Gas  Co.,  126  Fe*d.  623,  61 
C.  C.  A.  359;  Foster  v.  Elk  Fork  Oil  Co.,  90 
Fed.  178,  32  C.  0.  A.  560;  Aye  v.  Philadel- 
phia Co.,  193  Pa.  451,  44  Aa  555,  74  Am.  St 
Bep.  698. 

This  last  case  is  similar  to  this  in  some  of 
its  aspects.  The  lease  in  that  case  provided 
for  the  putting  down  of  a  test  oil  well  and 
for  what  should  be  done  if  it  produced  oil 
in  paying  quantities.  The  court  says:  "Bnt 
the  other  contingency,  that  it  prove  dry,  is 
not  provided  for,  and  it  is  the  omitted  case 
that  has  occurred.  The  authorities  are  uni- 
form that  under  such  circumstances  there  Is 
an  Implied  obligation  on  the  lessee  to  pro- 
ceed with  the  exploration  and  development 
of  the  land,  with  reasonable  diligence,  ac- 
cording to  the  usual  course  of  business,  and  a 
failure  to  do  so  amounts  to  an  abandonment 
which  will  sustain  a  re-entry  by  the  lessor." 
In  the  case  at  bar,  while  the  lease  contem- 
plated the  prospecting  for  coal  and  mining 
It  if  found  in  paying  quantities,  it  did  not 
contemplate  that  the  mining  of  the  coal 
would  be  found  under  existing  conditions  to 
be  absolutely  impracticable  and,  that  event 
having  occurred,  this  case  Is  brought  witliln 
the  principle  of  the  case  just  referred  to. 
The  contract  does  provide  that  if  the  lessee, 
or  Its  assigns,  shall  elect  to  mine  and  remove 
the  coal,  they  shall  do  so  within  25  years, 
but  this  does  not  give  them  26  years  to  com- 
mence removing  it 

[3, 4]  3.  It  is  claimed  by  the  plaintlfts  that 
it  has  never  been  determined  whether  coal 
can  be  mined  at  a  profit  or  advantage,  no 
attempt  having  been  made  to  mine  coal,  and 
more  than  two  years  has  expired;  that  no 
continuous  work  of  development  has  ever 
been  commenced  and  prosecuted  on  plaintiffs' 
land;  that  defendant  Beaver  Creek  Goal 
Company  did  enter  upon  the  work  of  sinking 
a  shaft  upon  said  land,  but  after  sinking  it 
about  60  feet  entirely  abandoned  the  same, 
and  has  not  further  prosecuted  said  work 
for  a  period  of  two  years;  that  by  reason 
of  the  premises  it  has  abandoned  and  foi^ 
fdted  all  rights  under  the  contract 

The  paramount  issue  in  the  case  is  whether 
there  has  been  an  abandonment  The  evi- 
dence in  the  case  was  directed  largely  to  this 
point  The  evidence  is  substantially  this,  as 
shown  by  the  different  witnesses: 

Defendant  removed  its  machinery,  some 
of  the  lumber,  and  other  things  about  Octo- 
ber, 1909,  and  has  done  nothing  on  the  land 
since  that  time.  No  attempt  has  been  made 
since  that  time  to  mine  coal  or  carrv  on  coal 
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mining  operatlona  on  this  land.  Some  of  the 
bouses  have  been  blown  down  and  scattered 
around  the  ground  and  are  still  there.  There 
is  no  eyldence  of  operation  on  the  land.  The 
-wreck  and  debris  are  all  there,  cinders,  pipes, 
2x4's,  and  boards  scattered  over  the  two  or 
tliree  acres,  besides  the  dirt  that  was  taken 
from  the  shaft 

PlalntlfF  A.  M.  McColI,  who  transacled 
snbstantially  all  the  business  for  plaintiffs, 
testlfled  as  a  witness  that  he  had  one  or  two 
conversatlonB  with  the  president  of  the  Bea- 
ver Greek  Company  after  the  material  was  re- 
moved ;  that  the  plaintiff  asked  the  president 
if  they  were  going  to  do  anything  on  the 
land,  and  the  president  said  it  was  not  worth 
doing  anything  on,  and  said  he  would  release 
it,  and  testifies  as  to  another  conversation 
■with  the  same  party,  who  said  that  he  did 
not  consider  they  would  ever  develop;  and 
that  they  were  willing  to  give  up  their  right 
in  It.  McGoll  then  prepared  a  release  and 
sent  it  to  the  president  of  the  company,  but 
it  was  never  signed. 

The  president  of  the  company  denies  the 
sabstance  of  this  conversation,  but  admits 
there  was  a  conversation  on  that  subject,  and 
says  he  did  not  come  right  out  and  say  to 
McGoll  that  he  would  not  release  it,  but  says 
be  did  not  tell  him  that  he  would.  There 
was  a  conflict  In  the  evidence  on  this  point 
for  the  trial  court  to  pass  upon;  he  being 
in  a  portion  to  see  and  hear  the  witnesses. 
This  Is  true  as  to  some  other  disputed  point. 

Nearly  tv^o  years  after  the  machinery  and 
material  were  removed  from  plaintiffs'  land, 
the  appellant  wrote  the  following  letter  to 
one  of  the  plaintiffs:  "Beaver  Greek  Coal 
Co.  Des  Moines,  Iowa,  June  22,  '11.  A.  M. 
McGoll,  Woodward,  Iowa — Dear  Sir:  Re- 
plying to  your  letter  of  June  16th  addressed 
to  B.  C.  Smith,  would  say  that  this  company 
intends  to  sink  the  shaft  that  we  started  at 
Moran  if  we  can  find  any  process  for  doing 
so  that  is  reasonably  sure  and  which  can  be 
used  at  an  expense  that  is  not  prohibitive. 
We  are  at  the  present  time  -investigating  the 
cement  process  as  used  in  the  French  mines 
and  also  watching  the  compressed  air  pro- 
cess which  Is  now  being  tried  in  the  sinking 
of  a  shaft  through  sand  at  Norwood-ville  Just 
north  of  Des  Moines.  Please  excuse  delay  in 
answering  your  letter.  Tours  truly,  Beaver 
Creek  Coal  Co.,  by  B.  G.  Smith,  Prest" 

The  engineer  in  diarge  of  the  work  of  sink- 
ing the  shaft,  while  at  such  work,  expressed 
a  doubt  as  to  the  possibility  of  getting  down 
to  the  coal  because  of  sand  and  water. 

Another  witness  testified  that  after  defend- 
ant quit  work  they  tried  to  find  more  drill 
holes,  or  prospect  some  more  drill  holes,  and 
see  If  they  could  not  find  a  place  where  there 
was  not  so  much  water  and  sand.  This  was 
after  they  had  quit  work  on  the  shaft  This 
was  done  on  some  of  the  neighboring  land 
and  not  on  the  plaintiffs'.  And  after  this 
they  moved  the  machinery  away.  He  thinks 
the  machinery  was  moved  the  latter  part  of 


the  winter,  or  towards  spring,  and  they  have 
not  been  back  on  the  land  since. 

Witness  Moran  testifies  to  a  conversation 
with  Mr.  Smith,  president  of  the  defendant 
company,  in  regard  to  his  reason  for  not  can- 
celing plaintiffs'  lease,  and  says  that  Mr. 
Smith  agreed  to  return  the  lease  of  this  wit- 
ness, but  said  he  did  not  feel  he  could  do 
that  with  McCoIl's  because  Mr.  McCoU  would 
not  help  him  defeat  a  bill  in  the  Legislature. 

The  machinery  was  not  all  taken  away. 
They  left  some  old  pumps  there,  as  one  wit- 
ness says,  and  they  were  lying  on  the  ground 
where  they  left  them,  upside  down.  Another 
witness  says  the  stuff  they  shipped  away  was 
a  boiler,  pumps,  and  lumber.  The  boiler 
they  shipped  was  the  one  they  used  in  putting 
down  the  shaft  They  did  not  have  more 
than  one  boiler.  At  one  time  during  the  work 
pumps  were  changed  and  defendant  got  new 
pumps.  The  cribbing  was  not  taken  out  of 
the  shaft  The  hoisting  engine  was  removed 
with  the  other  things.  The  men  were  laid 
off,  and  pumping  work  was  done  for  about 
five  days  after  tliat,  and  there  was  no  fur- 
ther work  of  sinking  the  shaft  on  account  of 
the  water.  The  shaft  was  about  half  full 
of  water  when  they  quit  work. 

Mr.  Smith,  the  president  of  the  Beaver 
Creek  Coal  Company,  testified,  in  substance, 
that  the  work  witich  was  done  on  plaintifTs 
land  was  done  by  the  said  company  after  the 
assignment  of  the  lease  to  It  August  18,  1909; 
that  they  drilled  several  holes  to  determine 
the  best  spot  to  sink  the  shaft;  that  they 
did  not  get  through  the  drift  sand  and  water 
to  solid  slate;  that  it  was  ISO  feet  to  the 
solid,  80  feet  of  clay  and  drift  and  then  60 
feet  of  sand;  that  they  got  down  57  feet; 
that  during  the  work  they  shut  down  two 
weeks  to  get  larger  pumps.  He  says  the 
shaft  could  not  be  sunk  by  usual  methods; 
that  while  they  were  sinking  the  shaft  at  one 
time  the  water  came  in  so  fast  tliat  the  men 
bad  to  climb  the  cribbing  to  get  out;  that 
they  could  not  wait  for  the  tub  at  that  time, 
in  spite  of  the  fact  that  the  pumps  were 
working  all  the  time,  and  he  says,  "That 
simply  demonstrated  to  us  that  the  shaft 
could  not  be  sunk  and  it  was  just  a  waste  of 
money  to  try  to  sink  it  in  the  ordinary  meth- 
od." He  says  that  he  sunk  a  shaft  at  Ogden 
through  12  feet  of  sand,  where  they  proved 
that  was  the  absolute  limit  by  the  ordinary 
way  of  sinking  to  get  through.  He  continues: 
'"We  were  for  a  week — we  didn't  know  wheth- 
er we  had  a  shaft  or  liad  it  lost,  and  we  got 
through  with  the  crooked  shaft,  and  I  watch- 
ed the  Norwood  mines  where  they  lost  two 
shafts  and  they  had  made  a  contract  with  the 
compressed  air  firm,  and  they  lost  one  shaft, 
and  the  compressed  air  firm  went  to  the 
solid,  and  we  thought  they  had  the  solution, 
and,  when  we  asked  the  Norwood  people  the 
cause  of  their  failure,  it  was  found  that 
the  compressed  air  people  had  failed;  we 
found  that  in  getting  down  they  liad  allowed 
so  much  of  the  sand  to  run  In  to  be  pumped 
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out  that  the  shaft  cared  In  on  them,  so  that 
wasn't  good.  The  Norwood  people  are  going 
to  try  again.  I  think  that  it  is  the  same 
firm.  I  Med,  from  a  representation  made, 
to  make  a  contract  with  an  Omaha  firm  to 
freeze  it  They  agreed  to  put  the  shaft  down 
to  the  solid  under  the  freezing  process ;  my 
recollection  is  for  $10,000  cash  for  the  first 
130  feet,  not  get  down,  not  get  any  pay. 
I  instructed  the  representative  to  say  titat 
if  we  could  make  a  contract  with  them 
on  that  basis  we  would.  They  agreed  to 
do  it,  agreed  to  put  the  shaft  down ;  but  he 
wanted  me  to  guarantee  that  that  was  still 
water.  In  other  words,  they  said  if  it  is 
stUl  water  we  can  freeze  it ;  if  it  is  running 
water  we  cannot,  and  I  could  not  guarantee 
It,  for  we  hare  no  way  of  knowing  that  that 
is  not  running  water,  and  we  Iiave  no  knowl- 
edge of  It,  so  we  could  not  give  them  the 
guarantee  x>n  that  part  I  have  suggested 
the  cement  pi'ocess  and  have  had  long  talks 
with  Carl  Shotes  of  the  Rock  Island  Com- 
pany in  building  the  mines  in  the  southern 
part  of  the  state.  He  is  an  expert  on  sink- 
ing, and  I  asked  him  to  suggest  to  me  any 
method  by  which  we  could  fix  that  shaft  at 
a  cost  that  was  not  prohibitive.  His  sugges- 
tion is  what  is  known  by  the  coal  mine  opera- 
tors as  the  'French  process.'  He  claimed 
that  he  saw  it  used  in  France.  So  far  they 
have  not  tried  it  here,  and  I  have  not  been 
able  to  find  anybody  that  could  do  that  work 
In  this  country.  I  guess  that  is  all  tliat  I 
have  done,  excepting  to  read  about  every 
shaft  that  is  being  sunk,  that  I  can  find  out 
about  The  Beaver  Creek  Coal  Company 
will  sink  the  shaft  and  start  the  shaft  at  any 
time  that  we  can  find  a  method  that  we  be- 
lieve can  put  the  shaft  down  at  a  cost  that 
Is  not  absolutely  prohibitive  or  more  than 
the  value  of  the  field."  When  asked  as  to 
whether  his  comi>any  Intended  to  abandon 
the  lease,  his  answer  was:  "No,  sir,  we  cer- 
tainly would  not  abandon  $15,000  if  we  could 
get  it  back.  The  only  question,  that  is,  we 
do  not  want  to  spend  $15,000  more  and  not 
get  it  back."  He  also  said  that  he  did  not 
know  when  the  company  would  go  on  In  an 
attempt  to  sink  the  shaft  He  says  that  he 
does  not  know  Just  bow  much  money  was 
spent,  but  he  thinks  a  little  over  $7,000  was 
paid  by  the  Bear  Creek  Coal  Company  and 
his  company,  some  of  It  before  and  some  of 
it  after  the  contract  He  says  that  nothing 
has  been  done  since  the  material  was  shipped 
away  some  time  about  November. 

Some  of  the  witnesses  testify  that  the  work 
was  going  on  about  30  or  40  days  of  actual 
work.  Mr.  Smith  thinks  about  5  months,  but 
includes  in  that  the  surveys  and  other  pre- 
liminary work.  He  also  testifies  that  they 
prospected  the  field  to  see  if  they  could  reach 
plaintiffs'  land  through  some  other  avenue. 
At  about  a  mile  from  plaintiffs'  land  they 
found  a  place  where  the  solid  came  within 
10  or  12  feet  of  the  top,  but  they  would  have 
to  drive  through  1,600  or  1,000  feet  of  sand 


rock.  This  witness  also  testlfles  in  an  in- 
definite manner  as  to  a  notice  which  he  says 
was  served  on  Mr.  McGoU,  but  we  are  unable 
to  say  from  the  record  whether  he  claims  the 
notice  was  to  continue  or  to  terminate  the 
contract  as  provided  in  the  portions  thereof 
heretofore  quoted.  No  such  writtm  notice  is 
contained  in  the  record. 

There  was  no  work  done  on  plaintlflls' 
land  of  any  kind  after  about  October,  1908. 
There  is  no  dispute  as  to  this.  The  defend- 
ant may  have  done  all  that  it  could  do  onder 
methods  now  known  to  reach  this  ooaL  In 
our  opinion,  the  defendant  became  satisfied 
that  it  could  not  reach  the  coal,  and  that  this 
Is  a  reason  why  they  did  abandon  the  con- 
tract Whether  defendant  abandoned  the 
contract  and  its  rights  thereunder  is  a  ques- 
tion of  fact  There  vras  a  conflict  in  the  evi- 
dence at  some  places.  From  all  the  facts  and 
circumstances  shown  by  the  evidence,  we  are 
satisfied  with  the  finding  of  the  trial  court 
that,  after  testing  the  premises  to  its  satis- 
faction and  believing  the  same  were  of  no 
value  to  it,  defendant  did  in  fact  voluntarily 
abandon  the  lease  and  the  rights  under  it, 
and  that  It  Intended  to  do  so.  The  president 
of  the  company  says  they  did  not  intend  to 
abandon,  but  this  is  not  conclusive.  27  Cy& 
598.  The  intent  must  be  determined  from  all 
the  facts  and  circumstances  shown. 

[6]  Under  such  a  contract  the  lessee  may 
lose  its  rights  thereunder  by  abandonment 
Price  V.  Black,  126  Iowa,  304,  306,  101  N.  W. 
1056,  and  cases;  Baton  v.  Qas  Co.,  122  N. 
X.  416,  26  N.  B.  981;  Parish  Pork  OU  Co. 
V.  Brldgewater,  61  W.  Va.  583,  42  S.  E.  655. 
59  L.  B.  A.  566;  Smith  v.  Boot,  66  W.  Va. 
633,  66  S.  E.  1005,  30  L.  B.  A.  (N.  S.)  176; 
Eastern  Oil  Co.  v.  Coulehan,  65  W.  Va.  631, 
64  S.  E.  836;  Beatty  v.  Smethers,  49  Ind. 
App.  602,  96  N.  E.  19;  Harris  v.  Michael, 
70  W.  Ya.  356,  73  S.  E.  934 ;  Charleston  Min- 
ing Co.  V.  American  Co.  (Tenn.)  150  S.  W. 
U43;  27  Cyc.  739,  740;  1  Am.  &  Eng.  Enc. 
of  Law  (2d  Ed.)  1.  Abandonment  may  arise 
from  a  single  act  or  from  a  series  of  acts. 
27  Cyc.  597.  The  evidence  tends  to  show 
that  there  was  a  workable  vein  of  coal  on 
this  land.  The  lease  may  be  terminated,  ac- 
cording to  its  terms,  for  certain  reasons,  and 
the  method  is  prescribed.  But  it  could  be 
abandoned  for  other  reasons.  Even  though 
there  was  coal  in  paying  quantities,  if  de- 
fendants were  satisfied  that  it  could  not  be 
reached,  or  mined  if  reached,  they  could 
abandon  it  for  this  or  any  other  cause,  sub- 
ject to  its  contract  obligations  to  the  lessor 
under  the  lease. 

[6]  4.  It  Is  said  by  appellant  that  the  lease 
vested  in  defendant  the  title  to  the  coal  un- 
der the  land,  which  constitutes  an  interest  in 
real  estate,  and  that  there  may  not  be  an 
abandonment  unless  tbe'statutory  period  bar- 
ring the  rights  of  recovery  of  real  estate  has 
run.  It  has  been  held  that  a  vested  title 
may  not,  ordinarily,  be  lost  by  abandounent 
in  a  less  time  than  that  fixed  In  the  statute 
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of  Itmltationa.  Other  courts  bare  held  that 
there  may  not  be  an  abandonment  of  legal 
title  to  real  estate  unless  the  circumstances 
of  the  case  are  sufladent  to  raise  an  estoppel, 
or  where  possession  has  been  acquired  by  an- 
other In  consequence  of  the  abandonment  and 
held  for  the  statutory  period  of  limitations. 
Still  other  cases  hold  that  there  may  be  an 
abandonment  of  real  estate,  as  well  as  of  a 
chattel.  1  Am.  &  Eng.  Ena  Law,  2  and  3, 
and  cases. 

However  this  may  be,  we  are  of  the  opin- 
ion that  under  the  facts  of  this  case  it  would 
be  more  accurate  to  say  there  was  an  aban- 
donment of  the  lease  and  the  lessee's  rights 
thereunder.  We  are  of  the  opinion  that  it 
was  not  the  purpose  or  Intention  to  convey 
such  title  or  interest  in  land  as  contended  by 
appellant,  and  the  contract  should  not  be  so 
construed.  The  contract  gives  the  rights  of 
exploration  and  to  mine  coal  if  found  In  pay- 
ing quantities,  upon  certain  conditions.  Sup- 
pose there  had  been  but  one  foot  of  coal,  and 
defendant  had  been  of  opinion  that  it  was 
not  a  paying  quantity,  and  defendant  had 
notified  plalntlfrs,  under  the  provisions  of 
the  lease,  that  it  elected  to  terminate  the  con- 
tract because  coal  could  not  be  mined  at  a 
profit  or  advantage,  could  it  be  claimed  that 
defendant  owned  absolutely  the  one  foot  of 
coal  in  place?  Or,  even  though  there  was 
coal  in  a  workable  quantity  and  defendant 
had  notified  plaintiff  that  the  lease  was  ter- 
minated, could  it  be  claimed  that  defendant 
had  any  ownership  or  interest  in  the  coal? 
We  think  not 

"What  the  lessee  acquires  by  discovery  Is 
the  right  to  produce  and  take  the  oil,  paying 
out  of  it  the  stipulated  royalty,  and  not  title 
to  the  oil  as  it  remains  in  the  land  with- 
out  production."     Parish   Fork   Oil    Go.    v. 
Bridgewater  Gas  Co.,  61  W.  Va.  583,  42  S.  B. 
655,  59  li.  K.  A.  566>  at  670.    That  was  an 
oil  lease,  It  Is  true;  but  in  speaking  of  such 
a  contract  the  court  said:     "After  the  dis- 
covery of  oil  in  paying  quantities,  it  is  held 
that  title  does  vest  in  the  lessee;  but  there 
is  no  case  which  goes  so  far  as  to  announce 
that  after  mere  discovery  of  oil,  the  lessee, 
upon  the  assumption  of  a  vested  interest  or 
title,  may  cease  operation,  refuse  to  develop 
the  property,  tie  up  the  oil  by  his  lease,  and 
simply  hold  it  for  speculative  purposes,  or  to 
await  his  own  pleasure  as  to  the  time  of 
development    A  well-settled  principle  of  law 
is  that  a  contract  shall  be  construed  as  a 
whole  and  in  the  light  of  the  purposes  and 
objects  for  the  accomplishment  of  which  it 
was  made.    Oil  leases  are  no  exception  to  the 
rule,  and,  as  the  subjectrmatter  of  the  lease 
is  peculiar  in   its  nature,  the  courts  have 
given  this  principle  great  latitude  in  their 
construction.    They  are  executed  by  the  les- 
sor in  the  hope  and  with  an  expressed  or 
Implied  condition  that  the  land  shall  be  de- 
veloped and  oil  produced.    When  production 
takes  place,  the  lease  is  mutually  beneficial. 
The  royalty,  which  it  is  stipulated  In  all 


these  leases  that  the  landowner  shall  re- 
ceive, is  generally  the  moving  cause  of  the 
execution  of  the  lease.  If  there  Is  one-  prin- 
ciple that  is  asserted  in  Steelsmith  y.  Oart- 
Ian,  45  W.  Va.  27  [29  S.  E.  978,  44  L.  B.  A. 
107],  more  vigorously,  and  with  more  empha- 
sis, than  any  other,  it  is  that  the  lessee  shall 
proceed  to  make  the  lease  profitable  to  both 
parties  and  that  he  shall  not  be  permitted  to 
tie  up  the  land.  The  'testing"  provided  for 
was  manifestly  a  condition  upon  which  the 
lease  depended.  If  such  test  showed  no  min- 
erals, then  the  contract  was  at  an  end;  if  it 
on  the  other  hand,  showed  the  presence  of 
valuable  mines,  then  the  lessees  were  bound 
to  operate  them  in  good  faith  for  the  Joint 
profit  of  themselves  and  the  owners  of  the 
fee."  The  same  case  quotes  from  a  North 
Carolina  case  as  follows:  "It  would  be  un- 
just and  unreasonable,  and  contravene  the 
nature  and  spirit  of  the  lease,  to  allow  the 
lessee  to  continue  to  hold  his  term  a  consid- 
erable length  of  time,  without  making  any 
effort  at  all  to  mine  for  gold  or  other  metals. 
Such  a  construction  of  the  rights  of  the  par- 
ties would  enable  him  to  prevent  the  lessor 
from  getting  his  tolls  under  the  express 
covenant  to  pay  the  same,  and  deprive  him 
of  all  opportunity  to  work  the  mine  himself, 
or  permit  others  to  do  so.  The  law  does  not 
tolerate  such  practical  absurdity,  nor  will  it 
permit  the  possibility  of  such  injustice." 
See,  also.  Smith  v.  Boot,  supra. 

In  so  far  as  this  feature  Is  concerned,  it 
seems  the  same  rule  applies  whether  the 
mineral  be  oil,  coal,  or  other  mineraL  It 
may  be,  as  suggested  by  appellant  that  there 
is  a  distinction  between  a  coal  lease  and  a 
lease  for  oil  and  gas,  because  the  latter  sub- 
stance may  be  drained  from  the  property 
owner's  land  by  an  adjacent  well,  thereby 
making  greater  diligence  necessary  than 
would  be  required  for  coal;  but  this  would 
only  go  to  the  question  of  diligence  and  rea- 
sonable time. 

5.  Some  other  questions  will  be  referred  to 
briefly. 

We  think  the  question  of  rescission  la  not 
In  the  case  nor  is  the  statute  of  limitations 
in  the  case.  Appellees  have  not  asked  a 
rescission  of  the  contract  Since  the  aban- 
donment by  defendant,  plaintiffs  have  accept- 
ed the  situation  and  asked  the  removal  of  the 
cloud  upon  their  title  created  by  the  lease. 
The  distinction  between  forfeiture  and  aban- 
donment is  that,  unlike  abandonment  there 
is  no  question  of  intent  involved  in  forfeit- 
ure. In  forfeiture  the  question  is  whether 
the  contract  or  law  has  been  complied  with. 
This  question  has  been  argued  to  some  ex- 
tent, but  counsel  for  appellees  state  in  argu- 
ment that  they  rely  on  abandonment  Some 
of  the  cases  we  have  cited  refer  to  abandon- 
ment as  a  forfeiture. 

[7]  We  fail  to  see  how  any  equity  is  raised 
in  favor  of  defendant  because  it  expended 
money  in  prospecting  and  attempting  to 
reach  the  coal.     It  is  unfortunate  for  both 
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plalntllfs  and  defendant  that  the  coal  cannot 
be  reached.  Defendant  simply  concluded  It 
wonld  be  better  to  abandon  what  they  had 
done  rather  than  to  make  further  expendi- 
tures. The  difficulties  were  known,  at  least 
to  some  extent,  before  the  contract  was  made 
or  the  work  on  the  shaft  commenced. 

[1]  6.  Lastly,  It  is  nrged  by  appellant  that 
plaintiffs  have  a  plain,  speedy,  and  adequate 
remedy  at  law  for  damages.  The  contract 
provides :  "All  land  over  one-half  mile  from 
shaft  shall  have  a  guaranty  royalty  of  $1.00 
per  acre;  over  three-fourths  mile,  $2.00  per 
acre;  and  over  one  mile,  $3.00  per  acre,  an- 
nually, after  two  years."  There  would  be 
but  little,  if  any,  of  plaintiff's  land  subject 
to  this  royalty,  for  the  reason  that  but  80 
acres  were  leased  by  them.  It  Is  doubtless 
true  that  defendant  could  not  abandon  the 
lease  without  the  consent  of  plaintiffs  and 
escape  payment  of  such  an  obligation,  if  in- 
sisted upon.  The  small  compensation,  if  any, 
payable  under  this  provision,  would  not  be 
an  adequate  remedy  for  tying  up  the  en- 
tire 80  acres  for  an  indefinite  period.  Hav- 
ing abandoned  the  contract,  which  has  now 
been  accepted  by  plaintiffs,  the  lease  cre- 
ates a  cloud  upon  plaintiffs'  title,  which  they 
are  entitled  to  have  removed  and  to  have 
the  lease  canceled.  27  Cyc.  733,  734;  Eastern 
Oil  Co.  ▼.  Ooulehan,  65  W.  Va.  531,  64  S.  B. 
'836;  Beatty  v.  Smethers,  49  Ind.  App.  602, 
96  N.  E.  19;  Smith  v.  Root,  supra;  Blair  v. 
Hemphill,  111  Iowa,  226,  82  N.  W.  501;  Cran- 
ston V.  McQuiston,  127  Iowa,  104,  102  N.  W. 
786. 

The  decree  of  the  district  court  was  tlgbt, 
and  It  is  affirmed. 

WEAVER,  O.  J.,  and  liADD  and  EVANS, 
JJ.,  concnr. 


HIRSOHIi  T.  HIRSCHLi. 
(Supreme  Court  of  Iowa.    Oct  24,  1918.) 

1.  Husband  awd  Wifk  (|  299*)  —  Skpasatk 

MaINTKNANCB— GHODNDS— DOIHOII.B. 

While  usually  the  domicile  of  the  husband 
is  that  of  the  wife,  the  rule  does  not  always 
apply  In  divorce  cases,  and  hence  in  an  action 
for  separate  maintenance,  where  the  wife  ob- 
jected to  being  compelled  to  live  with  her  hus- 
band's parents  with  whom  she  could  not  agree, 
the  court  might  properly  enter  a  decree  re- 
quiring the  husband  either  to  furnish  her  a 
borne  apart  from  that  of  his  parents  or  sepa- 
rate maintenance;  the  court  adjudicating  the 
husband  guilty  of  desertion  in  case  he  falls  to 
famish  such  home. 

[Ed.  Note. — For  other  cases^  see  Husband  and 
Wife,  Cent  Dig.  fS  1094-1097;  Dec  Dig.  i 
299.  •] 

2.  Husband  and  Wir  ({  299*)— Skpakatb 
Maintenanck  —  Pboceidinos  —  PowBB    or 

COUBT. 

A  proceeding  for  separate  maintenance  be- 
ing one  in  equity,  the  court,  having  acquired 
jurisdiction,  may  retain  it  until  the  controver- 
sy is  finished,  and  hence  has  authority  to  con- 
tinue the  case  and  later  decree  separate  main- 


tenance because  of  the  bnaband's  refusal  _  to 
comply  with  its  decree  ordering  him  to  furnish 
a  home  for  his  wife  apart  from  that  of  his 
parents. 

W'Ed.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  K  1094-1097;    Dec.    Dis-   f 
290.*] 

Appeal  from  District  Court,  Scott  Coonty ; 
A.  P.  Barker,  Judge. 

Action  for  separate  maintenance.  Decree 
for  plaintiff.    Defendant  appeals.    Affirmed. 

George  W.  Scott,  of  Davenport,  for  appel- 
lant Betty  &  Betty,  of  Davenport,  for  ap- 
pellee. 

PRESTON,  J.  Plalntifl  and  defendant 
were  married  in  1900  and  lived  together  until 
May  16, 1911.  On  May  24. 1911,  plaintiff  com- 
menced an  action  against  defaidantj  for 
separate  maintenance,  alleging  cruel  and  In- 
human treatment  The  petition  also  prays 
for  general  equitable  reUef. 

The  parties  Uved  together  happily  the 
first  two  or  three  years,  when  they  were  liv- 
ing together  by  themselves  in  Nebraska. 
They  went  to  Davenport  and  for  about  three 
weeks  lived  In  the  same  house  with  defend- 
ant's parents  as  a  part  of  the  family.  They 
then  took  rooms  by  themselves  but  in  the 
same  house  with  the  parents.  This  arrange- 
ment was  not  entirely  satisfactory  to  any  of 
the  parties;  at  least  defendant's  parents 
were  not  entirely  agreeable  to  plaintiff,  nor 
was  she  to  them.  Plaintiff's  mother  came  on 
from  Nebraska,  taking  a  room  near,  but  stay- 
ing with  plaintiff  during  the  day.  She  and 
defendant  were  nob  congenial.  They  all 
seemed  to  be  good  people.  The  troubles  seem 
to  have  started  over  matters  which  were  not 
serious.  The  father  complained  that  plain- 
tiff used  the  telephone  too  much.  Other 
small  matters  came  up  from  time  to  time. 
Because  of  these  and  defendant's  alleged 
mistreatment  of  her,  she  left  him  May  15th. 
At  different  times  after  this,  before  trial, 
and  when  the  case  was  called  for  trial,  plain- 
tiff, in  the  presence  of  defendant,  offered  to 
live  with  him  if  he  wonld  provide  a  home  for 
her  apart  from  others.  This  was  refused  by 
the  defendant  The  trial  in  the  district  court 
was  had  May  31,  1912,  and  on  June  8,  1912. 
the  court  made  Its  findings  and  found  that 
plaintiff  had  not  established  her  claim  as  to 
the  alleged  cruelty  and  that  she  was  not  enti- 
tled to  separate  maintenance  on  that  ground, 
but,  in  view  of  the  prayer  for  general  equi- 
table relief,  and  plaintiff's  offer  and  defend- 
ant's refusal,  the  court  held  that  defendant 
would  be  guilty  of  desertion  thereafter  and 
she  was  entitled  to  support  The  case  being 
in  equity,  the  court  continued  the  cause  for 
further  action  by  the  court  and  ordered  that: 
"If  defendant  shall,  within  20  days  after  this 
opinion  Is  filed,  provide  a  home  for  the  plain- 
tiff and  take  her  back  under  a  promise  to  pro- 
vide for  her  as  bis  wages  will  allow,  then  no 
order  for  separate  support  will  be  entered. 
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The  borne  to  be  so  provided  to  be  out  from  un- 
der the  roof  of  his  parents  and  to  be  suitably 
located  and  conditioned  according  to  his  cir- 
cumstances, but  not  necessarily  as  to  cost  or 
location  to  be  governed  by  plaintiff's  ideas. 
If,  however,  he  falls  so  to  do,  then  she  will 
be  allowed  separate  maintenance."  The 
court  fixed  the  amount,  and  there  is  no  com- 
plaint of  that  On  July  5,  1912,  the  court 
entered  its  final  decree,  wliich  is  in  substance 
that  defendant  haying  failed  to  provide  for 
plaintiff  as  set  forth  in  the  prior  order,  and 
having  made  no  offer  so  to  do,  it  was  adjudg- 
ed and  decreed  by  the  court  that  the  plaintiff 
be  allowed  separate  maintenance  and  fixed 
the  amount  in  accordance  with  the  former 
order. 

[1]  It  is  claimed  for  appellant  that  the 
court  erred  for  that  the  law  fixes  the  domicile 
of  the  wife  by  that  of  the  husband,  and  that 
therefore  there  was  no  desertion  by  defend- 
ant ;   that  the  court  had  no  power  to  direct 
appellant  where  he  shall  live  and  penalize 
him  by  an  order  for  alimony  upon  his  refusal 
to   obey;    that  the  court  had  no  power  to 
continue  the  case;   but  that  the  petition  of 
plaintiff  should  have  been  dismissed.     Con- 
ceding the  general  rale  to  be  that  the  domicile 
of  the  husband  is  the  domicile  of  the  wife, 
it  does  not  always  apply  in  divorce  cases. 
Sylvester  v.  Sylvester,  109  Iowa,  401,  80  N. 
W.  647.    Appellant  cites  Franklin  v.  Frank- 
lin, 190  Mass.  349,  77  N.  E.  48,  4  L.  R.  A.  (N. 
S.)   145,  6  Ann  Cas.   861,   and  Thomas   v. 
Thomas,  260  111.  354,  95  N.  E.  345,  35  I*  R.  A. 
(N.   S.)  1158,  Ann.  Cas.  1912B,  344,  to  sus- 
tain his  contention  that  the  court  granted 
the  final  decree  as  a  penalty  because  he  fail- 
ed  to   comply   with   the   preliminary   order. 
We  think  the  cases  do  not  sustain  the  claim, 
13ie  court  did  not  attempt  to  require  de- 
fendant to  change  his  domicile.    It  held  that 
the  refusal  of  defendant  to  return  to  bis  wife 
or  take  her  back,  if  persisted  in,  would  con- 
stitute desertion  on  his  part     In  the  hope 
that  the  defendant  would  stop  and  consider 
the  situation  and  perhaps  remember  his  mar- 
riage vows,  which  both  he  and  his  wife  had 
apparently  forgotten  or  not  appreciated  when 
made,  the  court  gave  him  the  opportunity  to 
provide  another  home,  but  with  the  alterna- 
tive that  If  he  failed  to  do  so  and  deserted 
his  wife  he  should  support  her.    The  defend- 
ant could  do  either  one.    He  chose  to  desert 
her,  and  the  court  very  properly  entered  a 
decree  for  separate  maintenance.    The  case 
is  in  some  respects  like  Russell  v.  Russell, 
150  Iowa,  137,  129  N.  W.  835,  and  Harlow  v. 
Harlow,  150  Iowa,  173,  129  N.  W.  833. 

Ordinarily  the  husband  may  select  the 
domicile,  but  it  must  be  a  suitable  one. 
EYanklin  v.  Franklin,  supra.  We  do  not  sup- 
pose counsel  for  appellant  would  contend  that 
a  husband,  able  to  provide  a  good  home, 
could  arbitrarily  seek  to  force  a  wife  of  re- 
finement Into  a  hovel  or  an  immoral  or  im- 


proper place.  This  Is  mentioned  only  by  way 
of  illustration.  The  home  of  defendant's 
parents  was  all  that  could  be  desired,  so  far 
as  the  building  and  furnishings  were  con- 
cerned, and  the  parents  were  in  the  highest 
degree  respectable,  so  far  as  anything  ap- 
pears in  the  record,  but  they  were  elderly 
people,  while  these  parties  are  young.  It  is 
a  matter  of  common  observation  that  it  is 
often  impossible  for  two  related  families  to 
live  happily  together  under  one  roof.  In 
this  instance  there  was  more  or  less  friction. 
We  think  plaintiff's  request  for  a  separate 
home  was  not  unreasonable. 

[2]  The  court  had  authority  to  continue 
the  case  and  later  enter  a  decree  for  main- 
tenance after  defendant's  desertion  of  his 
wife  because  of  his  refusal  to  comply  with 
her  offer  and  request  and  the  suggestion  of 
the  court;  otherwise  plaintiff  would  have 
been  compelled  to  commence  another  action. 
The  case  was  in  equity,  and,  having  acquired 
Jurisdiction,  the  court  may  retain  it  until  the 
controversy  is  finished  that  complete  Justice 
may  be  done  between  the  parties.  McDowell 
V.  Lloyd,  22  Iowa,  .448. 

We  have  purposely  refrained  from  quoting 
the  evidence.  These  parties  may  even  yet 
come  to  their  senses  and  become  reconciled. 
As  stated  by  the  trial  court,  plaintiff  seems 
high  spirited  and  exacting,  defendant  proud 
and  sulky.  Neither  one  is  entirely  blameless. 
They  should  have  tried  to  make  the  best  of 
the  situation.  Defendant  is  industrious  and 
has  good  habits;  plaintiff  is  a  good  house- 
keeper. Both  are  attractive  and  of  good 
character.  Thoughtfulness  and  forbearance, 
with  a  due  regard  for  their  duty  and  obliga- 
tions to  each  other,  would  have  saved  them 
all  their  troubles.     * 

In  argument  counsel  for  plaintiff  ask  for  a 
farther  allowance  for  attorneys'  fees  in  this 
court,  but  no  proper  application  therefor  has 
been  made. 

There  was  no  error,  and  the  Judgment  of 
the  district  court  is  in  all  r^pects  affirmed. 

WEAVER,  C  J.,  and  EVANS  and  LADD, 
JJ.,  concur. 


KING  V.  MENDOTA  COAL  CO. 

(Supreme  Court  of  Iowa.    Oct  23,  1913.) 

1.  Master  ard  Servant  ({  118*)— Injubt  to 
Sbbvant— Sate  Pi.ace. 

The  place  at  which,  throngh  negligence  of 
the  master,  rock  fell  from  the  roof  in  a  mine, 
injuring  a  miner,  being  one  which  it  was  the 
master  8  duty  to  use  reasonable  care  to  keep 
safe,  and  one  where  the  miner  had  a  right  to 
be  on  all  occasions  incident  to  the  progress  of 
his  work,  the  master  was  liable  for  failure  of 
daty  to  furnish  a  safe  place,  though  all  the 
miners  were  required  to  furnish  their  own 
tools,  and  such  miner,  needing  more  wedges 
than  he  had  in  driving  a  header,  at  which  he 
was  at  work,  had  borrowed  some  from  a  fel- 
low workman,  and  at  the  time  of  the  accident 
was  returning,  after  taking  them  back,  there 
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being  a  caatom,  known  to  the  employer,  for 
the  employes  to  borrow  tools  from  each  other, 
and  it  not  being  a  case  of  a  servant  departing 
from  his  master's  work  to  subserve  some  pur- 
pose wholly  his  own,  but  the  employ^,  in  tak- 
ing the  tools  back  and  forth,  whUe  in  a  certain 
sense  pursuing  a  purpose  of  his  own,  being,  in 
a  larger  and  truer  sense,  at  work  for  the  em- 
ployer, farthering  its  ends  in  what  he  was  do- 
ing. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  177,  202,  200;  Dec  Dig. 
i  118.»] 

2.  Tmal  (S  420*)— Waitkb— MonoK  to  Di- 

BECT   VEBDICT. 

Where  defendant  did  not  elect  to  stand  on 
its  motion  to  direct  a  verdict,  but  plaintiff  was 
thereafter  permitted  to  introduce  further  testi- 
mony, and  defendant  introduced  its  testimony, 
defendant  cannot,  on  appeal,  insist  that  its  mo- 
tion should  have  been  sustained;  but  the  only 
question  which  can  be  presented  is  the  suffi- 
ciency of  the  entire  evidence  to  support  the 
verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  983 ;   Dec.  Dig.  i  420.*] 

3.  Afpbai,  and  Ebbob  ({  1047*)— Habiclksb 

EbROB— RUUNOa   ON    EVIOBNCB. 

Rulings  on  the  admission  of  testimony, 
which  does  not  bear  on  any  of  the  really  dis- 
puted issues  of  fact,  and  in  some  instances  re- 
late to  questions  of  law  practically  undisputed, 
not  affecting  the  real  merits,  are  not  ground 
for  reversaL 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4132,  4138,  4146-4162; 
Dec  Dig.  I  104?:*] 

Appeal  from  District  Coart,  Appanoose 
Gonnty;   F.  W.  E^chelberger,  Judge. 

Action  at  law  to  recover  damages  for  in- 
juries received  by  plalntifr  while  in  defend- 
ant's employ  In  a  coal  mine  in  Appanoose 
county.  Trial  to  a  Jury,  verdict  and  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Porter  ft  Greenleaf,  of  Centervllle,  and 
Mastln  &  Sherlock,  of  Chicago,  IlL,  for  ap- 
pellant Howell  &  Elgin,  of  Centerrille,  for 
appellee. 

DEEMBB,  J.  Plaintiff  Is  a  coal  miner, 
and  on  the  21st  day  of  January,  1910,  was  in 
defendant's  employ,  engaged  In  what  is 
known  in  mining  parlance  as  "driving  a 
header."  In  the  performance  of  his  work  he 
entered  the  mine  from  the  main  shaft,  then 
went  through  what  was  known  as  the  west 
entry  from  the  bottom  of  the  shaft,  until  be 
came  to  the  fifth  north  entry,  running  north 
from  the  west  entry,  whither  he  went  until 
he  came  to  his  "header."  At  the  time  in 
question  plaintiff  was  breaking  a  header 
turned  off  from  the  east  side  of  this  fifth 
north  entry.  This  header  was  12  feet  long, 
and.  as  we  understand  it,  8  feet  wide,  and 
some  30  Inches  high,  made  to  get  air  from 
the  main  entry  into  the  fourth  north  entry. 
Plaintiff  was  paid  by  the  ton  when  mining, 
and  by  the  yard  when  breaking  headers.  As 
was  the  custom  in  this  and  other  mines,  he, 
like  the  other  miners  engaged  in  the  same 
sort  of  work,  furnished  his  own  tools.  There 
is  some  dispute  as  to  just  what  plaintiff  was 


doing  when  he  was  Injured.  Defendant  says 
the  most  that  can  be  claimed  for  plaintiff  is 
that  he  was  returning  some  wedges  which  he 
had  borrowed  from  fellow  workmen,  and  Just 
as  he  had  returned  them  and  was  starting 
back  to  his  room,  and  while  at  a  point  Jost 
north  of  the  comer  of  the  last  break-through 
on  the  fifth  entry  north,  some  of  the  roof  of 
the  mine  fell  upon  him,  and  he  received  the 
injuries  of  which  he  complains.  Defendant 
also  says  that  at  the  time  he  was  not  en- 
gaged In  any  other  work,  save  the  return  of 
borrowed  tools ;  that  this  was  entirely  for  his 
own  purposes ;  that  he  was  not  In  an  entry 
which  he  was  authorized  to  pass  through  in 
going  or  returning  from  his  place  of  woili; 
that  the  day  before  the  accident  he  had 
passed  through  the  entry  from  which  the 
roof  fell,  walking  in  such  position  that  the 
lamp  upon  bis  cap  would  be  near  the  roof; 
that  the  day  before  the  accident  all  loose 
rock  had  been  removed  from  the  roof  of  the 
entiT ;  and  that  it  had  no  knowledge  of  any 
defects  therein  on  the  day  the  accident  oc- 
curred. Moreover,  it  Introduced  testimony 
tending  to  show  that  instead  of  returning  any 
tools,  plaintiff  was  returning  from,  or  was 
simply  on  a  visit  to,  some  fellow  workmen  at 
the  time  the  roof  fell. 

Plaintiff's  counsel  contend  that  at  the  time 
of  the  accident  a  break-thnjugh,  running  west 
about  10  feet,  north  of  the  place  where  plain- 
tiff was  working,  was  used  by  him  as  a  place 
for  keeping  bis  empty  cars;  that  it  was  his 
duty  to  remove  the  material  broken  down 
while  driving  the  header ;  that  on  the  day  of 
the  accident  he  had  a  load  of  dirt  in  his 
header,  and  was  waiting  for  a  driver  to  bring 
in  a  car  to  remove  the  same,  and  that  whUe 
waiting  It  was  his  custom  to  stand  at  the 
northeast  comer  of  the  break-through,  whldi 
was  about  10  feet  north  from  the  header  at 
which  he  was  working,  and  when  the  empty 
cars  arrived,  be  would  place  the  cars  in  this, 
and  after  loading  these  would  bring  them  out 
from  his  header  and  deliver  them  to  the 
mule  driver;  that  it  was  plaintiCTs  duty  to 
take  empties  from  the  mule  driver  and  to 
get  them  off  the  main  entry  track  so  as  to  be 
fully  "in  the  clear";  and  that  the  empties 
were  either  kept  in  his  header  or  run  into 
the  break-through.  It  is  further  claimed 
and  there  was  evidence  tending  to  show  that 
on  the  day  of  the  accident  plaintiff  had  diffi- 
culty in  sledging  down  bis  coal,  and,  finding 
that  he  did  not  have  the  necessary  wedges 
to  properly  do  the  work,  the  same  not  being 
ordinarily  kept  in  a  miner's  set  of  tools,  he 
went  to  the  bead  of  the  fifth  north  enti7> 
where  two  miners  were  at  work  on  the  face 
of  the  coal,  borrowed  the  necessary  wedges, 
and  returned  to  bis  header,  and  by  the  aid 
thereof  succeeded  in  making  his  coal  fall 
down,  and  thereupon  returned  the  wedges  to 
the  persons  from  whom  be  had  borrowed 
them,  and  upon  his  return,  and  when  he  bad 
arrived  at  the  north  corner  of  the  breafc- 
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tliTough,  aome  "bastard  rock"  fell  upon  bim, 
and  produced  tbe  Injuries  of  which  he  com- 
plains. There  Is  ample  testimony  to  support 
the  charge  of  negligence.  Indeed,  defendant 
makes  no  point  In  argument  that  there  was 
not  sufficient  evidence  to  support  a  finding  of 
negligence  In  allowing  this  bastard  rock  to 
remain  oyer  the  entry. 

We  here  attach  a  plat,  which,  aside  from 
the  cross  placed  thereon  to  show  the  place 
where  plaintiff  was  injured.  Is  substantially 
4»rrect 
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[1]  II.  The  propositions  relied  upon  for  a 
reversal  are  few,  and  they  may  be  stated  as 
follows:  It  is  Insisted  that  the  trial  court 
was  In  error  in  allowing  certain  testimony 
as  to  a  custom  in  tbe  mine,  in  overruling  de- 
fendant's motion  for  a  directed  verdict,  and 
in  j;lrlng  one  of  its  Instructions  to  the  Jury. 
Certain  other  rulings  on  the  admission  of 
testimony  are  complained  of,  which  wUl  also 
be  noticed. 

The  alleged  errors  center  around  one  or 
two  fundamental  propositions.  Plaintiff  was 
permitted  to  show,  over  defendant's  objec- 
tions, a  custom  among  the  miners  to  borrow 
tools  from  each  other.    The  following  is  a 


sample  of  tbe  questions  and  answers:  "Q. 
What  do  yon  say  as  to  whether  or  not  that 
was  the  common  practice  in  this  compai^'s 
mine  at  and  prior  to  the  time  the  plaintiff 
was  hurt,  for  the  miners  to  borrow  and  lend 
their  tools  in  the  prosecution  of  their  work— 
the  general  practice  in  that  mine?  (Objec- 
tion, incompetent.  Immaterial,  irrelevant,  not 
a  proper  subject  for  testimony  as  to  cus- 
tom or  usage  or  practice.  Overruled,  and 
excepted.)  A.  That  is  practiced  quite  a  bit; 
yes,  sir.  Q.  Is  that  a  common  practice  among 
the  miners  at  that  mine,  and  was  at  that 
time?  (Objection,  incompetent.  Immaterial, 
Irrelevant  Overruled,  and  excepted  to.)  A. 
Tea,  sir."  This  was  followed  by  other  tes- 
timony of  like  kind,  and  plaintiff  concluded 
his  testimony  as  follows:  "Wedges  are  neces- 
sary in  order  to  do  the  work.  I  put  the 
wedges  at  the  top  of  the  coal  and  force  It 
down.  Q.  What  do  you  know  as  to  whether 
tbe  company  knew  about  this  custom  of  tbe 
miners  supplying  their  wedges  often  by  bor- 
rowing from  other  miners,  the  pit  boss  tliat 
la  in  charge  there?  (Objection,  Incompetent, 
Irrelevant,  immaterial,  not  a  proper  subject 
of  Inquiry  by  custom,  or  proof  of  custom. 
Overruled  and  excepted  to.)  A.  I  have 
worked  for  the  day  men  and  borrowed  tools 
for  the  company.  Q.  Did  the  company,  the 
pit  boss,  or  anybody  purporting  to  represent 
tbe  company,  ever  make  any  objection  to 
that  custom  that  you  indulged  in  that  the 
other  miners  were  borrowing  one  another's 
tools,  to  your  knowledge?  (Objection,  incom- 
petent. Immaterial,  irrelevant,  and  not  a  sub- 
ject of  proof  by  custom.)  A.  No,  sir."  This 
latter  testimony  was  received  after  defend- 
ant had  moved  for  a  directed  verdict,  but 
before  plaintiff  had   fully  rested  his  case. 

In  this  connection  the  trial  court  gave  the 
following  Instructions: 

"It  is  the  duty  of  the  employer  to  furnish 
his  employe  with  a  reasonably  safe  place  to 
work,  and  if  be  fails  to  do  so  and  the  em- 
ploye is  thereby  Injured  whilst  exercising  diie 
care  on  his  own  part,  the  employer  is  liable 
for  such  Injury.  But  this  duty  to  furnish 
a  safe  place  in  which  to  work  is  limited  to 
the  premises  where  the  employe  Is  required, 
for  the  purposes  of  Ills  employment,  to  be; 
it  does  not  extend  to  his  protection  while 
upon  private  excursions  outside  of  those 
limits,  taken  solely  on  his  own  account,  or 
relating   to  his  own   personal   convenience. 

"If,  therefore,  you  find  from  the  evidence 
that  at  the  time  tbe  plaintiff  was  injured 
be  was  not  In  his  working  place,  but  bad 
left  It  for  the  purpose  of  visiting  workmen 
at  another  place  in  tbe  mine,  for  bis  own 
convenience  or  pleasure,  and  was  returning 
to  his  place  of  working,  and  before  be  had 
reached  bis  working  place,  and  before  he  had 
reached  tbe  usual  or  ordinary  traveled  way 
In  going  to  and  from  said  working  place, 
he  was  injured  by  a  fall  of  rock,  he  cannot 
recover,  and  if  you  so  find  yotusbould  .re- 
turn a  verdict  for  tbe  defendantCjOOQlC 
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"(9)  But  If  yon  find  from  the  evidence  that 
It  was  the  general  custom  In  this  coal  dis- 
trict for  miners  to  loan  and  return  working 
tools  to  each  other,  and  that  In  doing  so 
there  was  a  general  custom  that  they  should 
and  did  use  the  entry  In  which  mules  were 
used,  in  going  to  or  coming  from  such  er- 
rand of  borrowing  or  returning  the  tools, 
and  If  you  further  find  that  plaintiff  had 
borrowed  wedges  from  Alfrey  or  Llewellyn, 
who  were  working  at  the  head  of  an  entry 
at  the  time,  In  which  a  mule  was  used,  to  a 
place  near  the  end  of  such  entry,  and  that 
he  had  gone  to  the  end  of  such  entry  sole- 
ly for  the  purpose  of  returning  such  wedges 
to  Llewellyn  and  Alfrey,  and  for  no  other 
purpose,  and  that  at  the '  time  he  was  in- 
jured he  was  returning  through  said  entry 
to  bis  own  place  of  working,  and  had 
reached  a  point  near  his  own  working  place 
when  the  rock  fell  on  taim,  he  would  be  en- 
titled to  recover,  providing  you  find  that  the 
defendant  was  negligent  as  charged  in  the 
petition,  and  the  plaintiff  was  ezerdsing  due 
and  reasonable  care  at  the  time  for  his  own 
safety. 

"If  you  find  by  the  preponderance  of  the 
evidence  that  at  the  time  plaintiff  was  hurt 
he  had  a  fall  of  coal  down,  but  no  empty 
cars  Into  which  to  load  said  coal,  and  that 
it  was  his  practice  to  wait  in  said  fifth  north 
entry,  at  the  place  where  he  was  when  hurt, 
for  said  cars,  and  further  find  that  It  was 
his  intention  to  wait  at  said  place  till  said 
empty  car  or  cars  arrived,  and  that  plaintiff 
had  a  right  there,  and  that  it  was  a  com- 
pany entry,  then  and  in  such  event,  if  you 
so  find,  you  are  instructed  that  he  was  en- 
gaged In  prosecution  of  the  work  of  Us 
master,  and  that  defendant  owed  him  the  du- 
ty to  exercise  reasonable  care  to  maintain 
said  fifth  north  entry,  at  a  point  where 
plaintiff  was  injured,  in  a  reasonably  safe 
condition,  and  if  it  failed  to  so  do,  and  plain- 
tiff was  not  guilty  of  contributory  negligence, 
then  and  in  such  event,  your  verdict  will  be 
for  the  plaintiff." 

The  first  paragraph  of  this  ninth  instruc- 
tion Is  challenged  and  the  admission  of  the 
testimony  and  the  giving  of  that  part  of  the 
instruction  are  said  to  be  erroneous.  It  is 
true,  of  course,  that  mere  custom,  unrelated 
to  the  management  of  the  mine,  or  one  hav- 
ing no  oonnection  with  the  employment,  would 
be  Inadmissible  for  any  purpose.  Kennedy 
V.  Chase,  119  Cal.  637,  62  Pac.  33,  63  Am. 
St  Rep.  153;  Ellsworth  v.  Metheney,  104  Fed. 
119,  44  C.  C.  A.  484,  51  L.  R.  A.  389 ;  Wright 
V.  Rawson,  52  Iowa,  329,  3  N.  W.  106,  35  Am. 
Rep.  275. 

In  the  latter  case  this  court  said:  "Wlien 
the  accident  happened  it  clearly  appears 
that  the  intestate  was  not  engaged  in  min- 
ing, which  was  his  employment;  that  his 
proper  place  was  not  In  the  room  where  he 
was  Injured,  but,  on  the  contrary,  he  was  a 
a  visitor  for  his  own  pleasure  or  amusement. 
The  intestate,  not  being  engaged  in  his  em- 


ployment, was  in  the  same  position  of  a  vis- 
itor to  the  mine.  As  an  e;pipIoy6,  having  vol- 
untarily put  himself  in  danger,  he  cannot 
recover.  •  •  •  The  custom  of  miners  to 
visit  their  fellow  workmen,  and  the  acquies- 
cence of  the  defendant  in  such  custom,  can- 
not regarded  as  an  invitation  for  the  work- 
men to  leave  their  proper  places  and  fre- 
quent dangerous  parts  of  the  mine  at  tbe 
risk  of  defendant." 

Appellant's  counsel  also  cite  Pioneer  Mln. 
&  Mfg.  Co.  V.  Talley.  152  Ala.  162,  43  South. 
800,  also  reported  in  12  L.  R.  A.  (N.  S.)  861, 
as  being  closely  in  point  In  that  case  tbe 
Injured  party  was  going  after  his  own  tools, 
which  he  had  loaned,  and  the  court  held  that 
"he  was  thus  engaged  in  his  own  business, 
and  not  in  that  of  defendant  When  he  did 
this,  leaving  his  own  place  of  labor  for  the 
purposes  specified,  he  assumed,  the  risk  in- 
cident to  the  route  voluntarily  selected  by 
him."  The  court  also  said:  "To  lend  their 
vmrklng  implements  to  each  , other,  with 
which  the  laborers  were  to  furnish  them- 
selves at  tkeii  own  expense,  and  with  wbidi 
the  defendant  had  nothing  to  do,  and  was 
not  to  furnish,  was  a  habit  or  custom,  as 
appears,  indulged  by  those  working  in  the 
mine,  for  their  own  convenience." 

The  general  rule,  of  course,  is  that  where 
a  servant  leaves  his  working  place,  and  goes 
to  another  portion  of  the  mine  or  place  of 
work  for  his  own  purposes  and  is  injured 
whUe  away  from  his  proper  place,  the  master 
is  not  liable  for  such  injuries.  Dresser  on 
Employers'  Liability,  {  104.  The  reason  for 
the  rule  Is  that  the  master  has  no  reason  to 
anticipate  that  he  will  be  there  for  any 
purpose  connected  with  the  work,  and  there- 
fore is  not  bound  to  make  any  provision  for 
him;  and,  as  appears  from  the  cases  cited, 
a  custom  of  employes,  if  it  relates  simply  to 
■their  own  purposes  and  desires,  does  not 
change  the  rule.  The  difiiculty,  of  course,  is 
in  the  application  of  these  rules  to  the  exact 
facts  of  each  particular  case. 

The  following  testimony,  in  addition  to 
that  quoted,  will  assist  somewhat  in  the  solu- 
tion of  the  problem  in  the  instant  case. 
Plaintiff  testified:  " »  •  •  i  was  hurt  10 
feet  beyond  where  I  worked.  I  had  driven 
my  header  in  about  12  feet  I  was  waiting 
for  empty  cars.  I  had  Just  taken  some 
wedges  home  to  Geo.  Llewellyn  and  Alfrey  at 
the  head  of  the  entry.  I  borrowed  them 
that  morning.  It  is  tbe  customary  practice 
in  the  mine  to  prosecute  the  work.  'Q.  Bor- 
row one  another's  tools?  (Objection,  incompe- 
tent immaterial,  and  Irrelevant  Overruled 
and  excepted  to.)  A.  Tes,  sir.  Q.  How  does 
that  occur  that  you  need  to  borrow  one 
another's  wedges,  what  becomes  of  your  tools? 
(Objection,  incompetent  immaterial,  and  Ir- 
relevant Overruled  and  excepted  to.)  A. 
Well,  for  instance,  there  is  lots  of  time  you 
will  need  more  wedges  at  one  time  than  an- 
other; sometimes  drive  fonr  or  five  wedges 
and  sometimes   five  or  six,  and  men  loan 
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them  to  yon,  and  then  if  be  starts  any  place 
sometimes  he  doesn't  have  wedges  enough 
when  he  starts  to  work.  •  •  •  I  fur- 
nished my  own  tools.  The  company  fur- 
nished none.  I  had  to  use  picks,  shovels, 
and  wedges.  I  furnished  all  I  used,  except 
what  I  borrowed.  Those  I  borrowed  be- 
longed to  the  men,  not  the  company.  I  had 
borrowed  some  from  Llewellyn  and  Alfrey 
that  morning.  *  *  *  I  stated  last  eve- 
ning the  last  I  remember,  I  had  got  to  a 
point  about  to  the  north  edge  of  the  break- 
through. Q.  What  do  yon  say  as  to  whether 
tliat  is  the  place  you  ordinarily  and  cus- 
tomarily waited  when  waltlag  for  empties 
to  come?  (Objection,  incompetent,  immate- 
rial, and  Irrelevant,  this  testimony  being 
offered  after  the  motion  has  been  made  in 
this  case,  and  the  rule  of  the  court  thereon, 
incompetent  and  immaterial;  the  plaintiff 
having  stated  heretofore  absolutely  that  his 
only  business  up  there  at  the  time  he  was 
injured  was  for  the  purpose  of  returning  the 
tools.  Objection  overruled  and  excepted  to.) 
A.  Yes,  sir.  I  was  Just  returning  from  Al- 
frey's  when  I  bad  returned  the  wedges.  I 
had  Just  got  to  the  north  edge  of  the  break- 
through. The  driver  would  bring  the  emp- 
ties. My  place  was  a  small,  low  places  and, 
when  the  break  of  coal  was  down,  would  be 
no  room  to  wait  in.  Q.  What  do  you  say 
as  to  whether  that  was  a  matter  that  was 
practiced  generally  by  miners  in  that  mine 
when  they  were  waiting  for  cars  and  bad 
nothing  to  do  in  their  places;  that  they 
would  go  out  In  the  entry  and  wait  for  the 
mule  driver  to  come?  (Objection,  incompe- 
tent. Immaterial,  irrelevant,  and  calUng  for 
an  opinion  and  conclusion,  and  not  a  subject 
of  proof  by  custom.  Overruled  and  excepted 
to.)  A.  Always.  I  had  been  up  there  to  Al- 
frey's  returning  those  tools  which  I  had 
borrowed,  and  was  on  my  way  back  to  my 
place.  Q.  And  had  Just  got,  the  last  you 
remember,  to  the  place  where  you  was  in  the 
habit,  as  you  pointed  out,  of  waiting  for  the 
empties?  (Objection,  leading,  suggestive,  in- 
competent, assuming  and  calling  for  an  opin- 
ion and  conclusion  of  the  witness.  Over- 
ruled and  excepted  to.)    A  Yes,  sir." 

In  view  of  the  entire  record,  we  are  In- 
clined to  the  view  that  the  testimony  was 
competent  and  the  instruction  correct.  In  a 
sense,  plaintiff  was  pursuing  a  purpose  of 
bis  own  In  returning  the  tools  he  had  bor- 
rowed; bat  in  a  larger  and  truer  sense  he 
was  working  for  the  company,  and  in  what 
he  did  was  furthering  their  ends.  He  might 
have  kept  his  own  tools  at  a  place  remote 
from  his  work;  in  fact,  the  record  shows  that 
he  could  not  keep  them  immediately  about 
him,  and  would  not  ordinarily  be  required  to 
keep  the  number  of  wedges  he  needed  on  this 
occasion  immediately  at  hand.  He  might 
store  tbem  at  any  convenient  place,  and  so 
long  as  that  place  did  not  expose  him  to 
any  extra  hazards — that  is,  to  any  hazards 
not  incident  to  the  proper  conduct  of  bla 


work — he  was  Justified  in  leaving  tbem  in  an 
entryway,  and  in  going  into  the  entry  to 
get  and  to  return  them.  Of  course,  he  could 
hot  go  to  some  remote  and  hazardous  place, 
but  if  he  went' through  some  place  which  the 
company  was  bound  to  keep  safe,  for  the 
prosecution  of  his  ordinary  work,  we  think 
the  comiMiny  was  not  relieved  from  responsi- 
bility because  he  went  that  way,  either  to 
get  his  own  tools  and  return  them,  or  to  bor- 
row from  and  return  to  others,  who,  for  the 
time  being,  made  the  tools  his  own.  This  is 
especially  true  where  the  comi>any  knows 
.that  the  employes  were  treating  their  tools 
as  common  property  by  borrowing  one  from 
the  other,  and  makes  no  objection  thereto. 
The  mere  fact  that  he  was  getting  borrowed 
tools  does  not,  as  it  seems  to  us,  solve  the 
difficulty.  True,  the  purpose  may  be  said 
to  be  his  own,  to  get  tools  from  a  fellow 
workman;  but  the  real  object  was  to  get 
tools  which  were  his  own  for  the  moment 
with  which  to  do  his  employer's  work.  To 
say  that  he  Is  without  the  pale  of  the  law 
because  the  particular  tools  belonged  to  an- 
other and  not  to  him  is  too  refined,  provided, 
of  course,  he  might  have  taken  the  same 
course,  had  they  been  his  own.  Moreover, 
it  is  to  be  especially  noticed  that  at  the 
place  where  plaintiff  was  injured  It  was  de- 
fendant's duty  to  use  reasonable  care  to  keep 
it  safe,  and  at  that  particular  spot  plaintiff 
had  a  right  to  be  on  all  occasions  Incident  to 
the  progress  of  bis  work.  It  is  not  a  case 
where  a  servant  departed  from  his  master's 
work  in  order  to  subserve  some  purpose  whol- 
ly his  own,  as  going  to  visit  bis  f eUow  work- 
men, going  out  of  tils  way  while  leaving  the 
mine,  retiring  to  some  place  to  answer  a  call 
of  nature,  or  something  of  that  kind,  as  in 
all  but  one  of  the  cases  relied  upon  by  ap- 
pelLant 

We  have  recently  had  a  case  quite  closely 
in  point  in  principle  at  least.  In  Eennis  y. 
Ogden  Coal  Co.,  138  N.  W.  467,  we  said: 
"Without  setting  out  the  evidence  in  detail, 
it  is  sufficient  to  say,  in  answer  to  this  gen- 
eral contention  for  the  appellant,  that  there 
was  evidence  tending  to  show  that  It  was 
the  custom  of  miners,  known  to  defendant,  to 
eat  their  dinners  in  the  mine  at  such  places  as 
they  might  select ;  that  the  cut-throughs  were 
generally  used  by  the  miners  as  proper  places 
in  which  to  put  their  dinner  i>all8  and  leave 
their  tools,  and  as  proper  ways  in  which  to 
pass  from  one  entry  to  another  if  there  was 
any  occasion  to  do  so,  either  in  the  ordinary 
prosecution  of  their  work,  or  in  case  of  emer- 
gency, and  that  the  defendant  has  assumed, 
vrith  reference  to  the  entries  and  cut-througba, 
the  duty  of  maintaining  them  in  a  safe 
condition,  and  to  prevent  the  falling  of  the 
roof  therein  by  props,  when  necessary." 
This  quotation  points  out  the  distinction  be- 
tween that  case  and  Wright  v.  Rawson,  su- 
pra, on  which  defendant  so  strongly  relies. 
In  the  latter  case  the  injured  party  was  not 
upon  any  errand  wlii^  h^d  the  slightest 
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connection  with  his  employer's  work.  He 
was  at  the  place  of  Injoty  for  Ills  own  pleas- 
ure or  amusement,  Just  aa  if  be  had  been  a 
visitor  In  the  mine. 

As  further  Illustrating  the  role,  we  quote 
from  the  Ellsworth  v.  Matheney  Case,  supra, 
the  following:  "We  think  there  is  an  aspect 
of  the  case  which  might  properly  have  been 
submitted  to  the  Jury.  There  was  testimony 
tending  to  show  that  the  entry  in  wlilch 
Matheney  was  killed  was  a  place  where  the 
miners  were  accustomed  to  go  at  noon  for 
the  purpose  of  eating  their  dinners  and  for 
social  intercourse;  that  this  had  been  the 
practice  in  the  mine,  with  the  knowledge  and 
without  objection  from  the  owner.  In  such 
a  case  what  is  the  measure  of  obligation  on 
the  part  of  the  employer,  and  in  what  rela- 
tion to  blm  does  the  employe  stand?  Cer- 
tainly not  as  a  mere  stranger  to  whom  no 
duty  is  owing.  It  is  shown  to  be  customary 
to  use  the  entry  as  a  place  where  the  men 
come  from  their  room  during  the  short  time 
for  refreshment  and  rest  permitted  to  them 
in  the  course  of  the  day's  labor.  The  mas- 
ts knowing  that  the  entry  was  so  used, 
and  not  objecting  thereto,  impliedly  licensed 
the  men  to  use  the  place  in  this  manner." 

In  Allen  r.  Railway  Company,  57  Iowa, 
627,  U  N.  W.  614,  615,  this  court,  in  refer- 
ring to  testimony  as  to  custom,  said:  "WhUe 
it  was  competent  for  the  witnesses  to  state, 
as  a  fact,  what  services  were  performed  by 
the  brakeman  in  the  discharge  of  his  duty, 
they  ought  not  to  have  been  permitted  to  ex- 
press an  opinion  that  a  particular  manner 
of  performing  such  services  was  required  of 
him  in  the  discharge  of  his  duty.  The  duty 
of  a  brakeman  may  be  prescribed  by  a  rule 
of  the  company  employing  him,  or  by  the 
custom  prevailing  in  the  operation  of  rail- 
roads. •  •  •  The  witnesses  could  have 
explained  to  the  Jury  •  •  •  the  usual 
and  .customary  manner  of  performing  these 
services,  but  they  ought  not  to  have  been  per- 
mitted to  express  the  opinion  as  to  the  plain- 
tUTs  care  or  negligence." 

It  must  be  conceded,  of  course,  that  the 
Pioneer  Mining  &  Sifg.  Co.  Case  supports 
defendant's  position;  but  we  think  it  makes 
too  nice  distinctions  and  is  unsound  In  prin- 
ciple. 

In  Orannls  t.  Railroad  Co.,  81  Iowa,  447, 
46  N.  W.  1067,  this  court  held,  in  efTect,  that 
in  case  of  doubt  whether  the  plalntUI  was 
by  his  employment  required  to  perform  this 
service,  the  Jury  was  warranted  in  finding  he 
was  in  the  line  of  his  employment,  and  was 
not  for  that  reason  precluded  from  recover- 
ing for  his  injuries,  saying  it  "would  be  un- 
Jnst  to  draw  nice  distinctions,  in  a  ques- 
tion like  this,  as  to  when  the  plalntifr  was 
required  to  take  upon  himself  the  duties  per- 
taining to  his  employment."  See,  also,  Fer- 
guson V.  Railroad  Co.,  68  Iowa,  283,  12  N.  W. 
298. 

The  Michigan  court  said:  "Plaintifl  during 


intermission  was  at  liberty  to  go  where  be 
pleased,  not  obliged  to  stay  on  premises,  and 
could  not  be  considered  a  loiterer  or  tres- 
passer; •  •  •  having  been  accustomed  to 
bring  dinner,  he  was  not  obliged  to  go  on  tbe 
street  to  eat  it  There  was  an  implied  per- 
mission to  remain  on  the  premises."  Brode- 
rlck  V.  Depot  Co.,  56  Mich.  261,  22  N.  W.  802, 
66  Am.  Rep^  382.  See,  also.  Short  ▼.  Power 
Co.,  149  Iowa,  309,  128  N.  W.  366;  Orlmm  t. 
Power  Co.,  79  Neb.  387,  112  N.  W.  620.  Also, 
Labatt  on  Master  &  Servant,  18674;  Butler 
V.  Railroad  Company,  87  Iowa,  206,  64  N.  W. 
208;  Morbey  v.  Railroad  Company,  105  Iowa, 
46,  74  N.  W.  761. 

In  the  BroderldE  Case,  it  was  said:  "No 
objection  to  plaintiff's  presence  was  made 
by  the  superintendent,  and  we  think  the  Jury 
Justified  in  finding  plaintiff  was  there  with 
the  distinct  approval  of  defendant,  and  ttiat 
he  was  not  outside  of  tbe  scope  of  his  em- 
ployment." 

Although  the  point  is  a  nice  one,  we  are 
constrained  to  hold  there  was  no  error  in  re- 
ceiving the  testimony  or  in  the  instructions 
given.  Had  plaintiff  been  hurt  in  a  place 
where  he  was  not  authorized  to  go,  or  in  a 
room  where  tools  were  used  by  other  em- 
ployes, they  being  responsible  only  for  tbe 
condition  of  the  room,  a  different  qnestion 
would  be  presented.  But  such  is  not  tbe 
case  presented  by  this  record,  and  we  do  not 
think  that  tools  were  borrowed  is  in  itself 
a  controlling  feature,  especially  in  view  of 
the  fact  that  plaintiff  was  hurt  in  a  place 
where  he  had  a  right  to  be  in  the  pursuit  of 
his  ordinary  duties.  This  discussion  disposes 
of  the  two  main  propositions  in  the  case. 

[2]  III.  The  motion  to  direct  was  filed  be- 
fore plaintiff  had  completed  the  taking  of  bis 
testimony,  although  the  trial  court  said  in  its 
ruling  that  it  did  not  consider  any  evidence 
received  after  tbe  motion  was  filed.  As  tbe 
defendant  did  not  elect  to  stand  on  its  mo- 
tion, and  as  plaintiff  was  permitted  to  in- 
troduce additional  testimony,  the  defendant 
has  no  right  to  inslBt  at  this  time  that  its 
motion  should  have  been  sustained.  Defend- 
ant introduced  its  testimony,  and  the  case 
went  to  the  Jury,  and,  under  familiar  deci- 
sions, the  only  question  which  may  now  be 
presented  is  the  suflSciency  of  the  entire  tes- 
timony to  support  the  verdict  In  view  of 
our  conclusions  on  the  law  of  the  case,  it  i> 
manifest  that  the  verdict  has  support 

[3]  IV.  Many  other  rulings  on  the  admis- 
sion of  testimony  are  complained  of.  Host 
of  these  were  right  but  some  were  clearly 
erroneous.  As  tbe  testUnony,  however,  did 
not  bear  upon  any  of  the  really  disputed  is- 
sues of  fact  and  in  some  instances  related 
to  questions  of  law,  which  were  practically 
undisputed,  they  are  not  of  sufildent  impo^ 
tance  to  Justify  separate  consideration:  and, 
as  they  do  not  in  any  manner,  affect  the  real 
merits  of  the  controversy,  we  pass  them 
simply  with  the  remark^hat  app^itee's  ooun- 
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sel  In  their  zeal  Insisted  upon  questions 
'wbicb  tbey  sbould  have  known  were  aside 
from  tbe  mark.  Some  day  counsel  will  learn 
tbat  it  is  not  sate  practice  to  insist  upon 
questions  wblch,  in  their  sober  moments, 
tbey  know  are  Irrelevant,  U  not  improper.  It 
will  save  courts  much  trouble  and  criticism 
If  attorneys  pay  some  attention  to  the  rec- 
ord and  try  tbelr  cases,  not  only  with  refer* 
ence  to  present,  but  also  to  final,  results. 
No  prejudicial  error  appears,  and  the 
Judgment  must  be  and  It  is  affirmed. 

WEAVER,  C.  J.,  and  GATNOBand  WITH- 
BOW,  JJ,  concurring. 


BRANDT  V,  8T0BX. 
(Supreme  Court  of  Iowa.     Oct  23,  1013.) 

1.  LiBBi.  Ann  SL^mvxR  (i  100*)— Issuxs— Mit- 
igation. 

Under  Code  1897,  {  S593,  providing  that 
no  mitigating  drcnmstances  shall  be  proved  un- 
less pleaded,  except  such  as  are  shown  by  the 
testimony  of  the  adverse  party,  it  was  error  to 
permit  defendant  to  introduce  evidence  of  miti- 
gating drcumstances,  in  an  action  for  slander, 
by  good  faith,  and  that  the  drcumstances  justi- 
fied his  charge,  etc.,  where  the  plea  did  not  ten- 
der such  issues. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent  Dig.  §|  246,  256,  258-272,  291, 
322,  323;   Dec.  Dig.  |  100.*] 

2.  LlBKL    AND    SI.ANDEB    ({    111*)— DAXAOKS— 

Mitigation. 

Evidence  of  mitigating  drcumstances,  in- 
cluding good  faith  in  making  tbe  cbarges,  can- 
not be  introduced  to  reduce  actual  damages 
sustained  by  plaintiff  but  is  only  admissible  on 
the  question  of  exemplary  damages. 

[Ed.  Note. — For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  U  316-324;  Dec.  Dig.  { 
111.*] 

3.  Libel  and  Slandeb  ((  89*)— Wobds  Ac- 
tionable Feb  Se. 

Where  slanderous  words  are  actionable  per 
se,  the  law  impUes  malice  and  damages,  but, 
if  not  actionable  per  se,  plaintifl  must  allege 
and  prove  spedal  diamages. 

[Sd.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  »  213,  214;  Dec.  Dig.  I 
89.*] 

4.  Libel  and  Slandkb  (|  2*)— Dernbeb. 

Defendant's  good  faith  in  making  the 
charge  is  no  defense  to  an  action  for  slander  for 
calling  plaintiff  a  thief. 

[ESd.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  {{  109, 110;  Dec.  Dig.  §  2.*] 

6.  Libel  and  Slandbb  (i  2*)— Defenses. 

That  defendant  relied  in  good'  faith  upon 
what  others  told  him  in  charging  plaintiff  with 
larceny  i»  not  a  defense  to  an  action  of  slander 
therefor. 

[Ed.  Note.— For  other  cases,  see  Ldbel  and 
Slander,  Cent  Dig.   »  109,   110;    Dec.   Dig. 

6.  Libel  and  Slandeb  (S  120*)  —  Punitive 

Damages. 

Punitive  damsges  should  be  assessed  where 
slanderous  words  are  spoken,  without  belief  in 
their  truth,  for  the  purpose  of  injuring  anoth- 
er's good  name. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  |§  350,  351;  Dec  Dig.  i 
120.*] 


7.  Libel  and  Slandeb  (|  6*)  — Wobds  Ac- 
tionable Peb  Se. 

Tbe  law  implies  malice  in  falsely  speak- 
ing words  charging  the  commission  of  a  public 
offense,  so  as  to  entitie  the  person  charged  to 
recover  damages  without  proving  actual  malice. 

[Ed.  Note. — For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  (  278;  Dec.  Dig.  §  5.*] 

Appeal  from  District  Court,  Monroe  Coun- 
ty;   Frank  W.  Elchelberger,  Judge. 

Action  to  recover  damages  for  slander. 
Reversed. 

Jno.  F.  Abegglen,  of  Albla,  tor  appellant 
George  H.  Woodson,  of  Buxton,  for  appellee. 

OATNOR,  J.  The  plaintiff  brings  this  ac- 
tion to  recover  damages  of  the  defendant  on 
account  of  certain  slanderous  words  alleged 
to  have  been  spoken  by  the  defendant  of  and 
concerning  the  plaintiff.  After  the  prelimin- 
ary statements  in  his  petition,  he  alleges  as 
a  basis  of  recovery  as  follows:  That  on  or 
about  tbe  4th  of  July,  1911,  tbe  defendant, 
for  the  express  purpose  of  injuring  the  plain- 
tiff and  defaming  his  good  name,  character, 
and  reputation,  and  for  the  express  puriwse 
of  bringing  reproach  upon  his  good  name 
and  reputation  and  depriving  him  of  the 'con- 
fidence, friendship,  and  esteem  of  his  associ- 
ates, and  especially  his  fellow  workmen  en- 
gaged in  the  same  camp  of  Buxton,  Monroe 
county,  Iowa,  uttered  of  and  concerning  the 
plaintiff  the  following  false,  malicious,  and 
defamatory  words,  to  wit:  "Simon  Brandt 
is  a  thief;  that  he  has  been  stealing  coal 
of  me  <the  defendant)  and  o£  others;  tbat 
be  bas  paid  tbe  driver  to  help  him  steal 
coal ;  that  he  has  put  bis  own  check  on  the 
cars  of  coal  mined  by  others  of  the  boys  and 
bas  gotten  credit  for  many  cars  of  coal  not 
mined  by  him,  and  that  he  has  stolen  as 
many  as  16  and  20  cars  each  two  weeks, 
and  that  is  the  reason  he  makes  so  much 
more  than  I  (the  defendant)  and  the  other 
boys ;  that  I  told  the  pit  committee  that  he 
bas  been  stealing  coal  from  me  and  the  other 
boys ;  that  tbe  local  union  ought  to  do  some- 
thing with  him."  Or,  if  the  precise  words, 
were  not  used,  the  defendant  used  words  and 
language  in  substance  the  same  as  that 
above  set  forth.  That  said  language  was 
uttered  at  the  premises  of  the  plaintiff  In 
Buxton,  Iowa,  in  the  presence  and  bearing  of 
one  Fred  Kulling;  both  said  defendant  and 
the  said  Fred  Knlllng  at  tbe  time  being 
boarders  of  tbe  plaintiff.  Tbat  said  language 
80  uttered  by  the  defendant  was  false  and 
untrue  in  every  particular,  and  said  false 
and  slanderous  language  was  made  for  the 
express  purpose  of  injuring  the  good  name, 
character,  and  reputation  of  the  plaintiff, 
and  the  plaintiff  bas  been  Injured  and  dam- 
aged thereby  in  a  large  sum.  The  plaintiff 
further  alleges  that  on  the  15th  day  of 
July  of  the  same  year  tbe  defendant  made 
use  of  substantially  the  same  language   of 
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and  concerning  tbe  plaintiff  in  the  presence  i 
of   one  TrauBsnlk   and  others. 

The  defendant,  for  answer  to  the;  plain- 
tiff's petition  and  claim,  denied  that  he  made 
the  statements  alleged  to  hare  been  made 
by  him  of  and  concerning  the  plaintiff,  and 
further  answering  says  that  be  has  not  done 
any  act  or  deed  or  uttered  any  words  con- 
cerning the  plaintiff  for  the  purpose  of  in- 
juring the  plaintiff's  reputation  and  charac- 
ter, or  with  the  intention  of  bringing  re- 
proach upon  his  name  or  reputation,  or  de- 
priving him  of  any  confidence,  friendship, 
and  esteem  with  the  community  or  with  his 
associates.  The  defendant,  further  answer- 
ing, by  way  of  amendment  says  that  all  he 
did  or  said  was  for  the  sole  purpose  of  pro- 
tecting bis  interests  and  the  interest  and  the 
welfare  of  his  fellow  workmen,  who  were 
and  are  mine  workers  with  the  defendant 
and  members  of  the  same  voluntary  associ- 
ation, and  says  that  he  never  meant  to  call 
the  defendant  a  thief;  never  did  or  said 
anything  through  malice  or  with  a  view  of 
injuring  the  plaintiff ;  and  defendant  further 
says  and  states  that,  by  the  actions  and 
deeds  of  the  plaintiff  and  the  facts  surround- 
ing the  case,  he  was  fully  justified  in  all  he 
did  and  said,  and  the  defendant  pleads  the 
truth  of  the  facts  and  circumstances  of  the 
case  as  a  defense  and  pleads  full  justifica- 
tion in  defense  of  all  his  actions. 

Upon  the  issues  thus  tendered,  the  cause 
was  tried  to  a  jury  and  verdict  returned 
for  the  defendant  Judgment  having  been 
entered  upon  the  yerdlct,  the  plaintiff  ap- 
peals. 

It  appears  from  the  evidence  that  the  de- 
fendant and  plaintiff  were  miners  and  at  the 
time  of  the  speaking  of  the  words  complained 
of  were  working  in  the  same  mine ;  that  the 
defendant  boarded  with  the  plaintiff;  that 
on  the  4th  day  of  July,  1911,  after  they  came 
out  of  the  mine,  the  defendant  bad  a  conver- 
sation with  one  Fred  KuUlng,  and  EulUng 
testifies  that  the  defendant  said  to  him  that 
the  plaintiff  was  giving  the  driver  his 
(Brandt's)  checks  to  put  on  cars;  that  the 
plaintiff  was  getting  more  cars  extra;  that 
he  was  stealing  the  cars  and  checking  the 
cars ;  that  he  was  getting  cars  checked  that 
did  not  belong  to  him;  that  he  was  getting 
cars  checked  in  the  mine  for  coal  that  he 
did  not  dig. 

Mrs.  Brandt,  wife  of  the  plaintiff,  testified: 
"I  was  working  In  the  cellar.  Story  came 
out  of  the  house  and  spoke  to  me.  He  took 
out  his  pocketbook  and  paid  his  board.  Said 
that  be  would  not  stay  longer ;  that  her  hus- 
band, the  plaintiff,  is  too  dirty  for  him;  that 
he  didn't  want  to  see  him  no  more.  I  asked 
him  what  was  the  matter.  He  said,  'Simon 
(meaning  the  plaintiff)  Is  too  dirty  for  me. 
He  steals  coal  in  the  mine  and  he  checks 
tbe  cars.'  He  so  mad,  I  don't  know.  I  am 
scared  of  him,  and  I  says,  'My,  he  speak 
like  that  to  me;'  and  he  says,  'I  know  that 
for  a  long  time;'  and  I  says,  'Why  If  you 


know  that  for  so  long  time,  what  for  you 
don't  tell  me  before?'  He  says.  'I  called  the 
pit  committee  to-day.'  He  says  If  be  steal 
the  coal  and  be  check  tbe  cars  (plain  tifTs 
cars).  My  husband  was  In  the  house  at  tbe 
time.  I  told  Story  to  wait  a  minute  until 
I  go  in  the  house  and  I  call  my  husband. 
Story  want  to  go  away  and  did  leave  aoon 
afterwards.  I  told  him  I  do  not  believe  lie 
steal  the  coaL  I  didn't  believe  It  when  John 
Story  told  me  so." 

The  plaintiff,  being  called  as  a  witness, 
testified  that  he  and  Story  had  been  working 
In  the  same  mine  prior  to  this  Saturday; 
that  when  his  wife  called  him  out  of  the 
bouse,  as  testified  to  by  her.  Story  ^rna 
there,  "and  my  wife  said  to  me,  in  the  pres- 
ence of  Story,  'You  know  what  John  Story 
said  about  you.'  I  said,  'What?'  My  wife 
says,  'You  been  thief.  You  stealing  coal  in 
the  mine.'  My  wife  was  avrfnl  nervous.  I 
says,  'What,  stealing  coal  in  the  mine? 
My  wife  says,  'Yes,  sir.'  After  that  Stoxy 
went  away." 

Over  the  objection  of  the  plalnttfT,  tbe 
court  allowed  the  defendant  to  detail  conver- 
sations had  with  other  persons,  not  in  tbe 
presence  of  the  plaintiff,  touching  the  con- 
duct of  the  plaintiff  in  respect  to  the  matter 
charged  against  him,  and  permitted  the  de- 
fendant to  testify  as  follows:  "I  was  sitting 
in  a  car  some  time  before  this  and  some  one 
came  to  me  and  said:  'I  have  been  in  your 
room.  I  looked  for  you.  I  want  checks  from 
you.'  I  said;  'Yon  want  checks  from  me. 
What  for  yon  want  cheda?*  The  party 
responded,  'I  thought  you  were  Simon 
Brandt'"  Defendant  testified  further:  "Tom 
Roman  told  me  that  he  had  lots  of  bother 
with  cars,  for  to  watch  tbe  cars  on  my  en- 
try and  I  would  find  out  what  the  trouble 
was  with  the  cars." 

The  following  question  was  asked  of  Bo- 
mans,  a  witness  for  the  defendant,  and  an- 
swered over  the  objection  of  the  plaintUT: 
"Tell  me  and  the  jury  and  the  court  whether 
or  not  there  was  considerable  complaint  in 
that  mine  about  lost  cars.  What  I  mean  by 
that,  men  claiming  that  they  did  not  get 
the  cars  that  they  had  dug  and  checked  and 
sent  up  on  top  from  the  mine  or  not" — to 
which  the  witness  answered,  "Yes;"  and 
that  John  Story  also  made  like  complaint 
and  that  he  told  Story  to  look  after  Brandt 
because  he  was  claiming  a  lot  of  cars,  and 
If  the  turn  was  four  down  there  that  day 
he  had  too  many.  After  that  there  was  an 
Investigation,  and  after  the  InvestlgatioD 
there  was  not  so  much  complaint  about  cars ; 
that  practically  wiped  out  the  complaints 
about  cars. 

The  plaintiff  then,  In  rebuttal  to  defend- 
ant's testimony,  called  on  Warren  Bingham, 
who  testified  as  follows:  "I  am  a  driver  at 
No.  14  Buxton  Mines  and  have  worked  there 
as  such  five  years ;  was  there  during  summer 
of  1911;  was  driver  from  rooms  of  Brandt 
and  Story;  as  driver  we  encounter  a  great 
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deal  of  loose  coal  np  and  down  the  entries ; 
I  never  put  Brandt's  check  on  any  of  Story's 
cars  or  on  that  of  any  other  miner ;  nor  did 
I  ever  take  a  car  of  Story  and  place  Brandt's 
(beck  on  It;  we  gathered  up  some  loose  or 
lost  coal  along  the  entry  and  put  Brandt's 
check  on  It;  and  I  never  put  Brandt's  check 
on  any  other  cars  other  than  that  what  I 
gathered  up  along  the  entry  (lost  coal);  It 
often  occurs  that  cars  of  coal  are  misplaced 
or  lost  and  miners  making  complaint  of  cars 
being  short;  and  that  Is  true  at  the  present 
time." 

This  Is  practically  an  the  testimony  mate- 
rial to  a  determination  of  this  case  upon  the 
record  here  made.  It  is  true,  however,  that 
plaintur  denies  all  the  testimony  of  defend- 
ant It  is  not  our  purpose  to  review  the  evi- 
dence or  determine  its  want  or  sufficiency. 
We  will  confine  ourselves  to  a  discussion  of 
the  errors  alleged  to  have  been  committed  by 
the  court  in  the  trial  of  the  cause  of  which 
the  appellant  in  this  court  complains. 

[1]  The  plaintiff's  first  complaint  is  that 
the  court  allowed  evidence  of  mitigating  cir- 
cumstances, although  there  was  no  issue  of 
tj^at  kind  tendered  in  the  plea,  and  in  the 
fifth  Instruction  the  court  told  the  Jury  that 
it  might  consider  this  evidence  in  mitigation 
of  damages  and  without  any  limitation  as  to 
what  damages  this  may  or  may  not  tend  to 
mitigate.  This  complaint  is  well  taken  for 
the  reason  that  the  statute  provides  that  no 
mitigating  circumstances  shall  be  proved  un- 
less pleaded,  except  such  as  are  shown  by, 
or  grow  out  of,  the  testimony  Introduced  by 
the  adverse  party.  See  section  3593  of  the 
Code  of  1897.  This  court  has  frequently  held 
to  this  doctrine,  both  in  libel  and  slai^der 
suits.  See  Wallace  v.  Homestead,  117  Iowa, 
356,  90  N.  W.  835;  Koyal  v.  Smith,  40  Iowa, 
616 ;  Peck  v.  Parchen,  52  Iowa,  46,  2  N.  W. 
597;  Herrlman  v.  Layman,  118  Iowa,  693, 
92  N.  W.  710;  Jenks  v.  Uinslng  Lumber  Co., 
97  Iowa,  345,  66  N.  W.  231;  Graver  v.  Norton, 
U4  Iowa,  46,  86  N.  W.  64,  89  Am.  St  Rep. 
346. 

[2]  Further  this  complaint  Is  well  taken 
for  the  reason  that,  where  the  plaintiff  falls 
to  prove  Justification,  the  evidence  of  miti- 
gating circumstances  cannot  go  to  reduce  the 
actual  damages  which  the  plaintiff  sustains 
by  reason  of  the  speaking  of  the  slanderous 
words  but  can  only  go  to  the  question  of 
exemplary  damages.  That  is,  the  good  faith 
of  the  defendant  and  his  belief  in  the  truth 
of  the  charges  made  cannot  be  shown  for  the 
purpose  of  relieving  him  of  his  legal  obliga- 
tion to  the  plaintiff  to  reimburse  him  for  the 
actual  damages  which  follows  from  his 
wrong.  See  Wallace  v.  Homestead,  117  Iowa, 
356,  90  N.  W.  835;  Mlorse  v.  Printing  Co.,  124 
:  Iowa,  718,  100  N.  W.  867,  and  cases  therein 
I  cited ;  BUer  v.  Loomis,  106  Iowa,  276,  76  N. 
W.  686;  Fltzgibbon  v.  Railway  Co.,  108  Iowa, 
I  614,  79  N.  W.  477;  Storrs  v.  Emerson,  72 
!  Iowa,  390,  34  N.  W.  176;  Negley  v.  Cowell, 
:     91  Iowa,  266,  59  N.  W.  48,  61  Am.  St  Bep. 


344;  ^aU  v.  Railway  Co.,  89  Iowa,  193,  66 
K.  W.  436. 

[3]  This  case  was  tried  upon  the  theory, 
on  the  part  of  the  plaintiff,  that  the  words 
allied  to  have  been  spoken.  If  spoken,  were 
actionable  per  se  and  charged  plaintiff  with 
the  crime  of  larceny.  The  plaintiff,  there- 
fore, alleged  no  special  damages  resulting 
from  the  speaking  of  the  words,  and  this  for 
the  reason  that,  where  the  words  are  ac- 
tionable per  se,  the  law  Implies  damages  and 
malice.  If  the  words  spoken  were  not  ac- 
tionable per  se,  the  plaintiff,  to  be  entitled  to 
recover,  must  allege  and  prove  special  dam- 
ages. This  he  did  not  do  or  attempt  to  do. 
Therefore  he  alleged  and  proved  no  cause  of 
action  against  the  defendant,  unless  he 
proved  the  speaking  of  the  words  substan- 
tially as  alleged  In  his  petition  or  words  of 
like  import  and  meaning,  and  which,  in  their 
ordinary  acceptation  and  sense,  charged  the 
plaintiff  with  the  crime  of  larceny,  and  the 
Jury  should  have  been  so  told  by  the  court 
But  If  the  plaintiff  established  his  charge 
that  the  words  were  spoken  substantially 
as  claimed,  and  the  words  spoken  In  their 
usual  and  ordinary  sense  Imputed  to  the 
plaintiff  the  crime  of  larceny,  then  the  plain- 
tiff was  entitled  to  recover,  without  the  proof 
of  special  damages,  and  the  good  faith  of 
the  defendant  or  his  honest  belief  in  the 
truth  of  the  charges  made  were  not  and  could 
not  reduce  or  affect  the  actual  damages 
which  the  plaintiff  sustained  by  reason  of 
the  speaking  of  the  words. 

[4]  Nor  would  that  be  any  defense  to  plain- 
tUTs  daim. 

[S]  It  would  be  no  defense  to  the  speaking 
of  the  words  that  he  relied  in  good  faith  up- 
on what  others  told  him  touching  the  matter. 
These  could  only  be  considered  In  mitigation 
of  damages,  and  this,  to  be  available,  must  be 
pleaded,  and  the  damages  to  be  affected  or 
reduced  by  proof  of  this  character  are  only 
those  damages  which  the  Jury  might  impose 
as  a  punishment  to  the  defendant  for  mali- 
dons  defamation  of  character,  otherwise 
known  as '  punitive  or  exemplary  damages. 
See  authorities  hereinbefore  cited. 

It  is  evident  that  the  damages  which  one 
sustains  by  being  publicly  charged  with  the 
commission  of  a  crime  will  not  be  affected 
where  the  words  are  unqualifiedly  spoken  by 
the  good  faith  of  the  speaker  or  his  belief  in 
their  truth  any  less  than  if  they  were  .spoken 
willfully  and  maliciously.  Often  the  good 
faith  and  candor  of  the  speaker  creates  a 
stronger  impression  upon  the  minds  of  the 
hearers  than  if  spoken  in  an  apparent  spirit 
of  malice  and  vlndlctiveness. 

[6]  Where  the  words  are  spoken  and  shown 
to  be  spoken  without  any  belief  in  their  truth 
or  reason  to  believe  that  they  are  true  and 
with  the  intent  of  injuring  the  good  name 
of  another,  punitive  damages  ought  to  be 
awarded  as  a  punishment  and  to  warn  others 
not  to  recklessly,  willfully,  and  maliciously 
defame  the  character  of  another. 
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[7]  It  la  true  that,  where  the  words  spoken 
charge  the  plaintiff  with  the  commission  of 
a  pubUc  offense,  the  law  Implies  malice  and 
without  any  proof  of  actual  malice.  But 
where  the  implied  malice  is  disproved,  and  It 
1b  shown  that  the  words  were  spoken  In  good 
faith  and  in  an  honest  belief  In  their  truth, 
this  may  be  considered  by  the  Jury,  not  for 
the  purpose  of  reducing  the  actual  damages 
sustained,  but  in  mitigation  of  the  damage 
which  otherwise  might  be  assessed  by  the 
Jury  as  a  punishment  to  the  defendant 

For  the  errors  pointed  out,  the  case  Is 
reversed. 

WEAVER,  O.  X,  and  DEEMEB  and 
WITHROW,  JJ.,  concur. 


McAVOT  V.  SAUNDERS  et  al 
(Supreme  Court  of  Iowa.    CM:  24,  1913.) 

1.  FeNCKS    (I    13*)— FEWCB   VHIWBBS— POWIBB. 

Fence  viewers,  while  authorized  by  Code, 
(  2356,  to  determine  by  written  order  the  obli- 
gations, rights,  and  duties  of  the  respective 
parties  in  the  matter  of  a  division  fence,  and 
assign  to  each  the  part  which  be  shall  main- 
tain, cannot  establish  a  disputed  line;  section 
2366,  which  is  a  part  of  the  same  chapter,  ex- 
pressly declaring  that  the  provisioDs  concerning 
partition  fences  shall  apply  only  to  a  fence 
standing  wholly  upon  one  side  or  the  other  of 
the  division  line. 

[Ed.  Note. — For  other  cases,  see  Fences, 
Cent  Dig.  gj  20-28;  Dec  Dig.  g  13.*] 

2.  Fences  (|  6*)— Boundaky  Fence— Maik- 

TENANCB. 

If  partiea  use  a  fence  as  a  partition  be- 
tween their  lands,  the  respective  obligation  to 
maintain  it  or  contribute  to  its  reconstruction, 
is  not  affected  by  the  qnestion  whether  it  is 
on  the  exact  boundary. 

[Ed.  Note. — For  other  cases,  see  Fences, 
Cent  Dig.  fS  7,  9-13;  Dec.  Dig.  i  9.*] 

8.  BODRDAKIES    (g    87*)  —  DIVISION    LiNEB — 

AoqmEscENCE. 

In  a  suit  concerning  a  division  fence,  evi- 
dence held  to  show  that  the  parties  had  ac- 
quiesced in  an  old  fence  as  fixing  the  bound- 
ary. 

[Bid.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  |g  184-194 ;    Dec.  Dig.  »  37.*] 

4.  BouNDABiEs  (g  48*)  —  Division  Fences  — 

Acquiescence. 

Where  adjoining  owners  acquiesce  in  a 
hedge  fence  as  fixing  the  boundary  between 
them  for  more  than  10  years,  both  are  preclud- 
ed from  questioning  the  correctness  of  the  line. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  IS  232-242;  Dec.  Dig.  g  48.*] 

Appeal  from  District  Court  Davis  Coun- 
ty;   C.  W.  yermlllion.  Judge. 

Action  to  quiet  title  to  a  strip  of  land  and 
enjoin  defendants  from  interfering  with  the 
hedge  on  south  line  of  the  same  and  from 
erecting  and  maintaining  a  fence  thereon. 
The  petition  was  dismissed  and  plaintiffs  ap- 
peal.  Affirmed. 

Jolui  F.  Scarborough,  of  Bloomfleld,  and 
Tisdale  &  Heindel,  of  Ottumwa,  for  appel- 
lant 


liADD,  J.  The  plaintiff  owns  the  N.  W. 
\i  of  the  N.  W.  \i  of  section  7.  and  the  de- 
fendant Saunders  the  S.  W.  ^  of  the  S.  W. 
V4  of  section  6.  There  is  a  highway  along 
the  west  line  of  the  40'b,  but  none  between 
them.  According  to  the  plaintUTs  testimony, 
he  erected  a  rail  fence  in  1851  from  the 
mound  and  pit  marking  the  government 
comer  at  the  northwest  comer  of  section  7 
along  the  section  line  to  the  east  about  one- 
half  way  and  his  father  who  bad  pre-empted 
the  land  from  the  government  constructed 
a  sod  fence  from  the  end  of  the  rail  fence 
to  the  northeast  comer  of  the  40  acres.  This 
sod  fence  was  dug  up  about  40  years  ago 
and  replaced  with  a  rail  fence.  The  rail 
fence  was  removed  In  1880.  The  plaintiff 
had  set  out  a  hedge  fence  In  1868,  as  he 
says,  about  10  feet  south  of  the  rail  fence, 
and  later  hedges  were  planted  on  either  side 
of  the  north  40.  These  hedges  did  not  ex- 
tend to  the  corners,  vacant  spaces  t)elng  left 
wide  enou^  to  drive  through.  From  18S0 
until  1896,  the  hedge  appears  t»  have  been 
the  only  division  fence,  and  whether  plain- 
tiff maintained,  the  fence  at  each  end  of  the 
strip  between  the  hedge  and  the  location  gf 
the  old  rail  fence  was  in  dispute.  Saunders 
acquired  his  land  in  1886,  and  claimed  to 
have  maintained  fences  on  either  side  of  his 
land  down  to  points  on  the  line  east  and 
west  of  the  hedge  planted  by  plalntlit. 

In  January,  1896,  at  plaintiff's  Instance, 
the  township  trustees  as  fence  viewers,  view- 
ed the  premises  and  made  a  flniUng  "that 
Millard  F.  Saunders  shall  pay  to  L.  C.  Mc- 
Avoy,  the  sum  of  ^15  and  shall  receive  there- 
for one-half  of  said  hedge  fence,  and  said 
L.  C.  McAvoy  shall  receive  the  east  half  of 
said  hedge  fence,  and  each  party  shall  main- 
tain a  good  and  lawful  fence  according  to 
the  division."  The  costs,  amounting  to  $10, 
were  assessed  against  Saunders,  who  paid 
same  with  the  price  of  one-half  of  tte  hedge. 
After  the  trustees  had  reached  the  fence, 
one  of  them,  Frank  Martin,  inquired  of  the 
plaintiff  what  was  the  trouble,  and  what  he 
wanted.  The  plaintiff  answered  that  he 
wished  "the  dispute  settled  in  regard  to  that 
partition  fence.  He  wanted  pay  for  one-half 
the  fence,  and  he  claimed  the  fence  was  on 
him.  He  said,  in  substance,  he  wanted  It  all 
settled  at  the  same  time."  He  then  Inquired 
of  Saunders  what  he  wanted,  and  the  re- 
sponse was  that  "he  wanted  the  same";  he 
wanted  the  thing  settled,  and  both  said  that 
whatever  we  did,  they  expected  that  to  be  a 
settlement  Martin  testified  further  that 
"after  it  was  all  over,  Mr.  Ii.  C.  McAvoy 
said  he  was  satisfied,"  as  also  did  Saunders. 
About  six  months  later,  plaintiff  complained 
to  Martin  that  Saunders  was  not  keeping  up 
the  fence.  Thereupon  Martin  examined  the 
fence,  but  found  it  in  repair.  When  told  of 
this,  plaintiff  said  that  it  had  been  repaired 
since  he  had  spoken  to  him.     Martin  then 
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advised  Saunders  to  "pnt  a  good  fence  along 
the  hedge  nntll  the  hedge  was  pinned  down 
and  a  fence  made  of  It."  The  evidence  as 
to  what  was  said  at  the  meeting  of  the 
fence  viewers  la  undisputed.  Plalntlflr  then 
claimed  the  hedge  was  on  his  land,  and 
Saunders  was  aware  that  the  west  end  of  it 
was  several  feet  south  of  the  section  line 
but,  according  to  his  testimony,  supposed 
that  the  east  end  was  north  of  It  Though 
Martin  supposed  the  fence  viewers  had  au- 
thority to  locate  the  division  line,  the  other 
trustees  did  not  labor  under  this  misappre- 
hension though  Saunders  testified  that  he 
said  to  them  that  he  "wanted  the  line  set- 
tled; that  that  was  what  they  were  there 
for,  to  settle  that  line  and  divide  the  fence." 

[1]  Of  course  the  fence  viewers  were  with- 
out authority  to  establish  or  decide  as  to  a 
disputed  line.  Boyd  v.  Schoop,  107  Iowa,  10, 
77  N.  W.  482.  They  might  deternUne  "by 
written  order  the  obligations,  rights  and  du-b 
ties  of  the  respective  parties  in  such  matter 
(division  fence)  and  assign  to  each  owner  the 
part  which  he  shall  erect,  maintain,  rebuild, 
trim  or  cat  bade,  or  pay  for,  and  fix  the  val- 
ue thereof;  and  prescribe  the  time  within 
which  the  same  shall  be  completed  or  paid 
for,  and,  in  case  of  repair,  may  specify  the 
kind  of  repairs  to  be  made."  Section  2356, 
Code.  But  this  provision,  as  well  as  all 
others  concerning  partition  fences,  "applies 
to  a  fence  standing  wholly  upon  one  side  of 
the  division  line."    Section  2366,  Code. 

[2]  "If  parties  use  a  fence  as  a  partition 
between  their  farms,  It  Is  wholly  immaterial 
whether  it  is  on  the  exact  boundary  line,  so 
far  as  the  obligation  to  maintain  the  fence 
or  contribute  to  its  construction  la  concern- 
ed." Card  V.  Dale,  67  Iowa,  662,  26  N.  W. 
774. 

[3]  After  the  talk  with  Martin,  Saunders 
erected  a  wire  fence  from  a  point  several 
feet  north  of  the  west  end  of  the  hedge,  and 
as  plaintiff  testifl^,  Immediately  east  of 
where  the  government  stake  was  located, 
and  extended  it  easterly  about  200  or  300 
feet,  and  then  southeasterly  to  the  east  end 
of  his  part  of  the  hedge,  and  this  fence  was 
maintained  for  about  nine  years.  It  was 
then  removed  and  the  hedge  used  as  the  line 
fence  until  1909,  when  Saunders  caused  to 
be  constructed  a  woven  wire  fence  along  the 
north  side  of  the  hedge,  and  at  his  instance 
the  fence  viewers  ordered  the  plaintiff  to 
construct  a  similar  fence  along  his  part  of 
the  division  line.  He  erected  a  fence  five  or 
six  feet  north  of  the  hedge  when  Saunders' 
tenants  threw  it  over. 

It  should  be  added  that  Thomas  Duffleld 
surveyed  the  line  between  these  40'8  more 
than  20  years  prior  to  the  trial,  and  recol- 


lected that  the  hedge  was  in  his  way,  and 
a  witness  who  had  assisted  him  thought  the 
hedge  extended  across  the  line  established. 
As  a  result  of  this  survey,  the  owners  of  the 
40's  to  the  east  of  these  removed  their  divi- 
sion fence  so  that  its  west  end  was  east  of 
the  hedge  instead  of  on  the  supposed  line  of 
the  old  raU  fence.  Such  is  the  record, 
though  many  of  the  details  necessarily  have 
been  omitted,  and  we  are  of  opinion  that  a 
case  was  presented  thereby  for  the  applica- 
tion of  the  doctrine  of  acquiescence.  Even 
though  there  was  a  rail  and  sod  fence,  as 
claimed  by  plaintiff,  he  planted  the  hedge 
for  use  as  a  partition  fence,  and  from  1880 
until  1806  it  was  used  as  such.  Plaintiff 
may  have  cultivated  the  north  side  of  the 
hedge  for  a  few  years,  but  not  during  the 
time  mentioned  when  the  north  40  was  used 
for  pasture.  If  cultivated,  this  was  not  done 
close  to  the  line  for  the  hedge  was  not  trim- 
med. As  said,  the  evidence  was  in  dispute 
whether  plaintiff  kept  up  the  fence  immedi- 
ately north  of  the  hedge  at  each  end.  Pre- 
sumably, the  trial  court  found  for  defendant 
on  this  issue;  and,  as  neither  party  is  much 
corroborated,  we  are  not  inclined  to  disagree 
with  such  conclusion.  For  16  years  both 
parties  treated  this  hedge  as  marking  the 
boundary  between  them,  and  if  either  acted 
otherwise,  it  was  not  communicated  to  the 
other.  It  may  be  that  both  knew  that  the 
hedge  was  not  on  the  true  Hue,  but  they  ac- 
quiesced in  it  as  marking  the  division  be- 
tween them  all  these  years,  and  in  1806, 
through  the  action  of  the  trustees,  Saun- 
ders had  the  west  half  of  it  set  off  to  him 
and  through  payment  became  owner  thereof. 
That  plaintiff  accepted  such  payment  for  a 
fence,  immovable  owing  to  its  nature,  in- 
stead of  insisting  upon  the  construction  of  a 
lawful  fence  on  the  line.  Is  a  strong  circum- 
stance indicating  acquiescence  therein  as 
marking  the  division  line,  and  when  follow- 
ed by  occupation  of  each  up  to  the  same 
without  objection  thereto  of  any  kind  for 
13  years  or  more,  acquiescence  seems  conclu- 
sively established. 

[4]  That  Saunders  put  In  a  wire  fence 
north  of  the  hedge  at  the  suggestion  of  Mar- 
tin, and  in  part  to  protect  the  hedge  when 
penned  down,  cannot  obviate  this  deduction, 
for  he  was  in  undisputed  possession  of  the 
land  up  to  the  hedge,  and  trimmed-  or  cut 
that  as  seemed  necessary.  The  adjoining 
owners  having  acquiesced  in  and  occupied 
up  to  this  hedge  fence  as  deflalng  the  bound- 
ary line  for  more  than  10  years,  both  are 
concluded  from  questioning  its  correctness. 
See  Miller  v.  MUls  County,  111  Iowa,  654,  82 
N,  W.  1038,  and  cases  following  it 

Affirmed. 
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CARNKGO  T.   CRESCENT  COAt  00. 
(Supreme  Court  of  Iowa.    Oct  24,  1913.) 

1.  Masteb  and  Servakt  (i  286*)— Injubibs  to 
Servant— Actions — Question  fob  Jubt. 

Whether  cuatom  required  the  operator  of  a 
coal  mine  to  inspect  and  repair  the  roof  of  the 
entry  where  plaintiffs  intestate  was  killed  by  a 
fall  of  slate,  or  whether  it  was  the  duty  of  the 
miners,  held,  under  the  evidence,  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1029;   Dec.  Dig.  {  286.*1 

2.  Mabteb  and  Sbbvant  ({  228*)— Injttbibs  to 
Servant— Safk  Place  to  Wobk— Minks. 

While  Code,  {  2491,  requires  coal  miners 
to  prop  or  support  the  roof  of  entries  under  their 
control,  and  Acts  34th  Gen.  Assem.  c.  106,  |  44. 
requires  them  to  examine  and  prop  the  roof  of 
their  working  places,  there  is  nothing  in  either 
statute  requiring  the  miners  to  inspect  and  re- 

Sair  the  roof  of  an  entry,  if  the  same  is  not  nn- 
er  their  control. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  670,  671;  Dec.  Dig.  f 
228.*] 

3.  Master  and  Servant  (i  186*)— Injttbies  to 
Servant— Safe  Place  to  Work— Mines. 

Where  the  operator  of  a  coal  mine  is  in 
control  of  the  entries  and  by  custom  certain  em- 
ployes are  required  to  repair  the  same,  if  they 
fail  to  exercise  ordinary  care  in  performing  such 
duty,  and  injury  results  to  another  miner,  the 
operator  of  the  mine  is  chargeable  with  their 
negligence. 

[Ed.  Note.r-For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  385-421;  Dec.  Dig.  { 
185.*] 

4.  Master  and  Servant  (f  288*)— Injubiks  to 
Servant— Actions — Question  for  Jury. 

Whether  a  coal  miner,  killed  by  a  fall  of 
slate  in  an  entry,  had  been  promised  that  the 
roof  would  be  repaired,  and  whether  be  relied  on 
such  promise,  held,  under  the  evidence,  for  the 
jury, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  1068-1088 ;  Dec.  Dig.  { 
288.*] 

5.  Afpeai,  and  Ebbob  ({  882*)— Right  of 
Review— Waiver. 

Where  instructions  requested  by  defendant 
asked  that  the  contributory  negligence  of  plain- 
tiffs intestate  be  submitted  to  the  Jury,  defendant 
thereby  waived  the  right  to  object  that  the  evi- 
dence of  contributory  negligence  was  conclusive. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  3591-3610;  Dec.  Dig.  { 
882.*] 

6.  Master  and  Servant  (|  205*)— Injuries  to 
Servant  —  Contributory  Negligence  — 
Place  to  Work. 

A  servant  has  the  right  to  assume,  until 
informed  to  the  contrary,  that  the  place  fur- 
nished him  is  reasonably  safe  in  which  to  do  the 
work  required. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  CJent  Dig.  f§  547-549;  Dec.  Dig.  $ 
205.*] 

7.  Master  and  Servant  (5  221*)— Injuries 
TO  Servant— Contributory  Negligence — 
Reliance  on  Master's  Promise. 

A  servant  having  knowledge  of  a  dangerous 
condition,  which  the  master  has  promised  to  re- 
pair, is  not  bound  to  quit  work  immediately,  un- 
less it  is  so  hazardous  that  ordinary  prudence 
would  forbid  a  continuance. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  638-640,  642-«45;  Dec. 
Pis.  i  221.*] 


8.  BIasteb  ahd  Sebtaht  (I  288*)— iRJOBm 
to  Servant— Actions— Q^tbstion  sob  Juki 

— GONTBIBUTOBT    NeOUOBNCE. 

Whether  it  was  contributory  negligence  for 
a  coal  miner  to  continue  to  work  with  knowledge 
of  a  dangerous  condition,  which  he  bad  been 

Sromised  would  be  repaired,  held,  under  the  eri- 
ence,  for  the  jury. 

[£>1.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |i  1068-1088;   Deb.  Dig.  { 

9.  Masteb  and  Sbbvant  (|  267*)— Irjubies 
TO  Servant— Admissibiutt  of  Evidence. 

Where  the  question  waa  whether  it  was  the 
duty  of  the  miners  or  the  operator's  other  serv- 
ants to  repair  the  entries  in  a  coal  mine,  a  con- 
tract between  the  operators  and  miners  of  that 
district  which  made  it  the  duty  of  the  miners 
to  prop  the  roof  in  their  rooms,  but  said  nothing 
about  the  entries,  was  admissible  aa  tending  to 
confirm  the  claim  tiiat  it  waa  not  the  duty  of  the 
miners  to  repair  the  entries. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  C;ent  Dig.  Si  909,  9U;    Dec  Dig.  | 

10.  Trial  ({  262*)— lNffTBUCTioN»— Instbuo- 
■   noN  Cubed  by  Othbb  Instbuctions. 

While  allegations  of  negligence  fur  which 
there  was  no  evidence  should  not  have  been  re- 
ferred to  in  the  instructions,  there  was  no  prej- 
udice where  it  was  stated  that  the  grounds  of 
negligence  alleged  were  not  separate  grounds 
and  the  evidence  relating  thereto  was  only  to  be 
considered  in  determining  whether  plaintiffs  in- 
testate had  been  furnished  a  safe  place  to  work. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §S  505,  596-612 ;   Dec.  Dig.  i  252.*] 

11.  Appeal  and  Ebbob  (S  1066*) — Review— 
Habmlbss  Ebbob— Ihstbuotions. 

An  instruction  that  plaintiff  ooold  not  re- 
cover if  the  preponderance  of  the  evidence  show- 
ed that  his  intestate  was  negligent  in  a  certain 
respect  which  was  not  claimed  by  defendant 
was  not  prejudicial  to  the  defendant  though 
defendant  would  not  have  t>een  required  to  so 
prove  by  a  preponderance  of  the  evidence  but 
only  to  meet  the  plaintiff's  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f  4220;   Dec.  Dig.  f  1066.*] 

Appeal  from  District  Court,  Mahaska  Coun- 
ty;  K.  E.  Wilcockson,  Judge. 

Action  for  damages  resulted  in  a  judgment 
against  defendant,  from  whlcb  it  appeals. 
Affirmed. 

Burrell  &  Devitt,  of  Oskaloosa,  and  John 
T.  Clarkson,  of  Albia,  for  appellant  McCoy 
&  McCoy  and  S.  V.  Reynolds,  both  of  Oska- 
loosa, for  appellee. 

LADD,  J.  The  deceased  was  a  miner  18 
years  of  age.  He  was  killed  on  May  12, 
1911,  by  the  fall  of  slate  estimated  to  have 
been  8  or  9  feet  wide  by  9  to  15  feet  long. 
10  or  12  Inches  thick,  from  the  roof  of  the 
seventh  west  entry  of  the  defendant's  coal 
mine  No.  6,  at  the  point  where  the  cars  were 
switched  to  room  No.  10.  He  and  bis  father 
had  been  mining  In  this  room  three  months, 
but,  during  the  two  weeks  previous,  his 
brother,  Mike  Camego,  Jr.,  and  George  Kat- 
ko  had  been  working  with  them;  the  four 
dividing  earnings  when  received.  This  en- 
try oIT  the  back  south  entry  had  been  driv- 
en about  58  feet  and  then  turned  in  a  north- 
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erlj  direction  Into  room  No.  10.  The  room 
after  being  driven  had  been  widened  to  about 
20  feet,  and  the  persons  mentioned  were  en- 
gaged In  robbing  the  pillar  between  it  and 
room  No.  9.  According  to  their  testimony, 
they  had  worked  at  this  about  a  week  and 
had  "Just  cracked  through  the  pillar."  The 
pillar  between  this  room  and  room  Na  11 
had  not  been  removed,  and  according  to  the 
testimony  of  Michael  Camego,  Jr.,  none  of 
the  other  pillars  in  that  part  of  the  mine  had 
been  disturbed.  Several  witnesses  testified 
in  behalf  of  plaintiff  that  it  was  the  custom 
and  usage  of  the  company  to  Inspect  the 
roof  of  the  entiles  and  to  timber  and  repair 
the  same,  and  that  this  duty  was  being  per- 
formed by  two  of  its  employ^,  Smith  and 
Pevlik,  at  and  for  some  time  prior  to  the  ac- 
cident On  the  other  hand,  the  superintend- 
ent of  the  mine  testified  that:  "After  we 
ceased  prosecuting  the  entries  forward  and 
the  rooms,  then  these  miners  would  start  to 
pall  the  pillars  back.  •  •  *  The  pillars 
had  been  taken  out  back  within  24  feet  of 
the  fall  of  slate.  I  measured  it  Forty  feet 
of  the  pillars  had  been  taken  out  on  one 
side  and  25  feet  on  the  other  side.  •  •  • 
Room  No.  10  had  been  excavated  and  room 
No.  11  was  excavated  and  pillars  were  stand- 
ing between  10  and  11.  The  coal  was  all  tak- 
en out  of  8  and  9  clear  through  that  entry 
more  than  300  feet  They  were  driven  in 
about  00  feet"  He  also  testified  that  he 
had  been  in  the  room  four  days  before  the 
accident;  that  everything  looked  "all  right 
then";  and  that  upon  entering  it  after  the 
accident  he  noticed  that  "she  was  squeezing, 
squeezing  the  small  pillars  that  were  left 
right  down  into  the  bottom,  and  'busting* 
them  and  carrying  right  down  the  entry. 
The  entries  were'  going  to  a  raise  of  16  de- 
grees, and  the  weight  coming  on  would  nat- 
urally push  it  down  the  hill,  and  it  would 
crush  and  smash  one  pillar,  and  as  soon  as 
It  would  smash  that  pillar  it  would  ride  over 
onto  the  other  and  smash  it  down.  It  was 
extending  over  when  I  examined  it  within  an 
hour  or  two  after  the  boy  was  injured.  The 
coal  had  the  appearance  of  being  crushed 
or  crumbled.  I  could  hear  the  coal  cracking. 
That  was  on  account  of  the  weight  going 
onto  the  coal.  We  sometimes  call  it  a 
squeeze  or  break.  •  •  •  This  condition  Is 
caused  by  taking  out  the  coal,  taking  out 
all  the  supports  from  under  it  *  *  *  It 
fell  tight  on  Tuesday  or  Wednesday;  •  •  • 
completely  caved  in.  •  •  •  It  fell  in  90 
feet  down  the  entry  toward  the  shaft  •  •  • 
These  men  were  engaged  In  pulling  the  two 
entry  pillars  here,  one  on  each  side  of  the 
entiy,  the  one  between  room  No.  9  and  this 
one  here;  that  would  be  on  each  side  of  the 
seventh  west  entry  where  It  had  turned  in 
a  northerly  direction.  They  were  working 
on  the  outside  comer  of  the  outside  entry 
stump,  and  the  entry  stump  is  opposite  the 
place  where  It  is  claimed  that  Frank  Came- 


go lost  his  life.  It  was  the  custom  and  us- 
age of  coal  miners  in  May,  1911,  ia  mine  No. 
6,  before  that  time,  that  the  miner  when 
he  went  Ui  the  mine  to  sound  the  places  from 
out  where  he  stood  to  change  his  clothes 
and  started  in  to  go  to  work.  He  would 
sound  that  place  right  up  into  the  working 
place.  The  miner's  worldng  place  was  not 
confined  exclusively  to  the  place  Just  where 
he  digs  and  loads  coal  in  accordance  with 
the  custom  and  usage  of  mining."  Two 
other  witnesses  testified  that  according  to 
custom  and  usage,  the  miners  took  care  of 
all  of  the  roof  from  the  place  or  switch 
where  they  get  cars  to  the  face  of  the  coal 
where  they  are  at  work  when  robbing  the 
pillars. 

As  said,  the  men  associated  with  deceased 
testified  that  they  were  working  at  the  pU- 
lar  between  rooms  9  and  10,  had  been  re- 
moving no  other,  and  that  there  was  no 
"squeezing"  or  breaking  of  the  roof  general- 
ly prior  to  the  fall  of  slate  at  the  switch. 
Whether  shooting  off  the  powder  at  the  face 
of  the  pillar  where  the  miners  were  loading 
coal  would  affect  the  roof  at  the  switch  was 
In  dispute,  but  there  was  no  controversy  as 
to  the  duty  of  the  miners  to  take  the  cars 
at  that  place.  The  deceased  bad  heard  the 
approach  of  Roberts,  the  driver,  with  cars 
and  at  the  Instance  of  his  brother  left  the 
face  of  the  pillar  for  the  switch  and  as  he 
reached  that  point  was  crushed  by  the  fall- 
ing slate. 

[1]  II.  The  main  controversy  was  and  is 
whether  the  inspection  and  repair  of  the 
roof  of  the  entry  where  the  slate  fell  devolv- 
ed upon  the  miners  or  upon  the  company. 
The  evidence  bearing  upon  this  issue  was 
in  conflict  and  no  amount  of  minimizing  of 
the  testimony  introduced  on  either  side  by 
counsel  can  obviate  this  conclusion.  Several 
witnesses  testified  that  It  was  the  custom  and 
usage  of  the  mine  for  the  company  to  in- 
spect and  repair  the  roof  of  the  entry.  The 
testimony  was  directed  to  the  portion  of  the 
entry  in  controversy,  for  the  witnesses  swore 
the  miners  had  nothing  to  do  with  the  en- 
try, and  appellant  is  mistaken-  in  saying  that 
it  fell  short  of  disclosing  what  part  of  the 
roof  of  the  entry  it  was  required  to  Inspect 
On  the  other  hand,  the  superintendent  tes- 
tified in  substance  that  it  was  the  duty  of 
the  miner  to  inspect  the  roof  from  where  he 
changed  his  clothes  to  the  face  of  the  coal 
where  he  worked.  He  was  corroborated  hy 
other  witnesses  who  said  this  duty  of  in- 
spection devolved  upon  the  miner  from  the 
switch  to  the  face  of  the  coal  where  he  was 
employed,  especially  when  pillars  were  be- 
ing removed.  Plainly  enough  the  issue  was 
for  the  Jury. 

[2]  ni.  Nor  is  there  anything  in  the  stat- 
'Ute  which  arbitrarily  casts  the  burden  of 
Inspection  and  repair  of  the  entry  on  the 
miners.  Of  course  it  was  their  duty  to  se- 
curely prop  or  support  the  roof,  or  entries 
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under  thdr  controL  Section  2491,  Code.  But 
was  the  entry  at  the  point  of  the  accident 
under  their  control?  As  said,  the  evidence 
on  this  point  was  in  conflict  Section  44  of 
chapter  106  of  the  Thlrt7-Fourth  General 
Assembly  declares  that:  "It  shall  be  the 
duty  of  each  employ^  to  examine  his  working 
place  upon  entering  the  same  and  he  shall 
not  commence  to  mine  or  load  coal  or  other 
mineral  until  it  is  made  safe.  Each  miner 
o(  other  employ^  employed  in  a  mine  shall 
securely  prop  and  timber  the  roof  of  his 
working  place  therein." 

[3]  This  has  reference  to  the  place  where 
the  employ^  is  "to  mine  or  load  coal  or  oth- 
er mineral"  and  not  to  the  entry  through 
which  he  reaches  such  place  or  brings  his 
tools  or  the  car  to  use  or  load.  Whether  the 
roof  of  the  entry  shall  be  inspected  and  re- 
paired by  the  employer  or  the  miner  depends 
upon  who  iB  in  control,  and,  if  the  Jury 
foimd  that  according  to  custom  and  usage 
the  defendant's  employes,  Smith  and  Pevllk, 
were  required  to  r^air  die  entry  where  the 
switch  was  and  were  then  in  charge  of  that 
work,  it  necessarily  follows  that  the  defend- 
ant. If  these  men  failed  to  exercise  ordinary 
care  therein,  and  the  injury  resulted  from 
such  failure,  was  negligent  Thayer  t. 
Smoky  Hollow  Coal  Co.,  121  Iowa,  121,  96 
N.  W.  718;  Taylor  t.  Star  Coal  Co.,  110 
Iowa,  40,  81  N.  W.  249;  Cotton  t.  Coal  Min- 
ing  Co.,  147  Iowa,  427,  123  N.  W.  381. 

[4]  IV.  Michael  O&mego,  Jr.,  testified  that, 
about  two  weeks  before  the  accident,  James 
Smith  sounded  the  roof  at  the  switch  in  bis 
presence  and  that  it  sounded  loose  and  heavy 
and  that  he  then  said  "he  would  have  it 
fixed  right  away,  immediately."  The  wit- 
ness swore  that  be  "thought  that  they  would 
fix  it"  6mith  gave  a  different  version  of 
the  affair,  saying  that  both  he  and  Carnego 
were  considering  the  whole  thing  as  not  in 
good  condition  but  stated  that  the  conver- 
sation occurred  but  five  days  prior  to  the 
accident  The  Jury  might  have  found  a 
promise  of  repair,  and  we  think  the  evidence 
was  sufficient  to  carry  the  Issue  as  to  wheth- 
er Carnego  relied  thereon  to  the  Jury. 
Though  he  did  not  employ  the  word  "rely", 
or  "relied,"  he  did  say  that  he  thought 
Smith  would  fix  it,  and  this  circumstance,  In 
connection  with  his  continuing  to  work,  in- 
dicated his  reliance  on  the  promise.  Conced- 
ing wltbout  deciding  that  the  knowledge  of 
Michael  Oamego,  Jr.,  was  to  be  Imputed  to 
the  deceased,  in  all  fairness,  the  latter  would 
also  be  entitled  to  continue  in  the  service  of 
the  defendant  for  such  reasonable  time  as 
might  be  accorded  for  reparation.  Poll. v. 
Numa  Block  Coal  Co.,  148  Iowa,  104,  127 
N.  W.  1105,  33  U  R.  A.  (N.  S.)  646;  Cotton 
V.  Coal  Mining  Co.,  147  Iowa,  427,  123  N.  W. 
381.  The  Jury  might  have  found  that  the 
conversation  occurred  but  five  days  previous, 
as  testified  by  Smith,  and  have  concluded  in 
view  of  the  condition  of  the  roof  at  that 


place,  as  testified  to  by  plalntiflTB  witnesses, 
that  the  delay  was  not  unreasonable.  Hug- 
gard  V.  Refining  Co.,  182  Iowa,  724,  109  N. 
W.  476. 

[I]  V.  There  was  no  evidence  tending  to 
show  that  the  decedent  knew  of  the  coaditlon 
of  the  roof  at  the  entry.  Assuming,  however, 
that  the  knowledge  of  Mike  Carnego,  Jr., 
should  be  imputed  to  him,  appellant  con- 
tends that  he  was  guilty  of  such  negligence 
in  going  beneath  the  defective  roof  as  sbould 
defeat  hia  recovery.  But,  in  the  fifth  and 
sixth  instruction  requested,  defendant  asked 
that  this  issue  be  submitted  to  the  Jury.  It 
seems  to  be  well  established  that,  by  request- 
ing the  submission  of  an  issue,  a  party  waives 
the  right  thereafter  to  insist  that  the  evi- 
dence was  Insufficient  for  its  consideration. 
Spicer  V.  Webster  City,  118  Iowa,  561,  82 
N.  W.  884;  Reed  v.  Rex  Fuel  Co.,  141  N.  W. 
1056;  Gordon  v.  Railway,  154  Iowa,  449, 
134  N.  W.  1057. 

'  [I]  But,  aside  from  this,  we  do  not  think 
that  the  evidence  was  conclusive.  The  em- 
ployes had  a  right  to  assume,  until  inform- 
ed to  the  contrary,  that  the  place  was  reason- 
ably safe  in  wliich  to  do  the  work  required. 
Kroeger  v.  Marsh  Bridge  Co.,  138  Iowa,  376. 
116  N.  W.  126. 

[7, 1]  The  knowledge  of  the  defective  con- 
dition of  the  roof  was  accompanied  by  a 
promise  to  repair,  and,  under  the  law,  the 
employ^  was  not  bound  to  quit  work  imme- 
diately, unless  in  the  exercise  of  ordinary 
prudence  a  continuance  seemed  hazardous 
to  him  acting  as  an  ordinary  prudent  person, 
and  it  was  for  the  Jury  to  say  under  all  cir- 
cumstances, in  view  of  the  condition  of  the 
entry,  the  duties  of  the  employes,  and  their 
opportunities  for  observation,  whether  the 
plaintiff  was  negligent  in  continuing  to  take 
the  risk  of  obtaining  the  car  at  the  swlteh 
as  long  as  he  did.  Poll  v.  Coal  Co.,  149 
Iowa,  104,  127  N.  W,  11(»,  S3  L.  R.  A.  (N. 
S.)  646;  Reed  v.  Rex  Fuel  Co.,  141  N.  W. 
1056;  Cotton  V.  Coal  Mining  Co.,  147  Iowa, 
427,  123  N.  W.  381. 

[I]  VI.  Resolution  No.  4,  an  agreement  be- 
tween the  operators  and  miners  of  district 
No.  13  in  which  defendant's  mine  was  located 
and  to  which  it  was  a  party,  was  received  In 
evidence  over  defendant's  objection.  It  read: 
"In  accordance  with  the  state  law  the  com- 
pany shall  furnish  all  necessary  timbers  and 
the  miner  shall  keep  his  room  securely  prop- 
ped. If  a  miner,  working  In  a  room,  fails  to 
securely  prop  the  same  or  neglects  to  as  di- 
rected by  the  pit  foreman  or  carelessly 
shoots  down  the  props  or  timbers  and  a  faU 
of  slate  occurs  through  such  failure,  negli- 
gence or  carelessness,  he  shall  Immediately 
dear  his  roadway  of  such  falls  of  slate  and 
do  all  necessary  retimberlng,  and  in  case  of 
his  neglect  to  do  so  the  company  may  do 
such  work  and  charge  the  expense  thereof  to 
said  miner."  This  was  admls4ble  as  bear- 
ing on  what  was  required  of  the  mhiers  and. 
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In  omlttliig  reference  to  any  duty  of  thein 
with  respect  to  the  entries,  tended  to  con- 
firm the  evidence  that  It  was  not  the  custom 
for  them  to  care  for  the  entries. 

[H]  VII.  The  petition  alleged  negligence 
(1)  In  the  manner  of  inspection  of  the  roof 
of  the  entry,  (2)  in  not  employing  competent 
Inspectors,  and  (3)  In  failing  to  properly  In- 
spect the  roof.    The  conrt  stated  these  In  des- 
ignating the  Issues,  and  the  third  Instmctlon 
said  the  burden  of  proof  was  on  plaintiff  to 
establish  "negligence  In  one  or  the  other  of 
the  grounds  of  negligence  alleged  in  the  peti- 
tion,"  but  in   the   fifth  paragraph   of  the 
charge  told  the  Jury  that,  "in  construing  the 
plaintiff's  petition  and  amendments  thereto, 
the  court  holds  that  the  charge  that  the 
plaintiff  makes  against  the  defendant  is  that 
the   defendant  was  negligent  in   failing  to 
provide  the  deceased  with  a  reasonably  safe 
place  to  work,  and  the  question  of  inspection 
and  falling  to  care  for  the  entry  and  em- 
ployment of  Incompetent  inspectors,  if  any, 
are   not   separate   grounds    of   negligence." 
This  In  effect  withdrew  the  separate  allega- 
tions from  the  consideration  of  the  Jury  as 
constituting  separate  grounds  of  negligence; 
and,  even  though  there  may  not  have  been 
evidence  to  support  one  or  two  of  them,  men- 
tioning them  under  the  circumstances  could 
not  have  worked  prejudice.    The  instruction 
explained  that  the  effect  of  the  specific  alle- 
gations was  to  assert  that  defendant  bad  not 
provided  a  reasonably  safe  place  at  which  to 
obtain  cars  for  loading,  and  that  these  were 
to  be  construed  only  as  bearing  on  that  is- 
sne.    ESven  though  there  were  no  evidence  in 
support  of  one  or  more  of  them,  this  did  not 
necessarily  obviate  the  conclusion  that  the 
place  may  have  been  unsafe  because  of  some 
dereliction  on  the  part  of  defendant  amount' 
ing  to  negligence.    To  submit  an  issue  upon 
which  there  is  no  evidence  has  been  denounc- 
ed as  error;   but  the  court  did  not  do  this 
but  advised  the  Jury  that  these  were  not 
issues  save  as  evidence  relating  thereto  might 
bear  on  whether  plaintiff  was  provided  with 
a  safe  place  to  work. 

In  the  fifteenth  instruction  the  Jury  were 
told  that  "before  the  plaintiff  can  recover  it 
Is  necessary  that  he  show  by  a  preponderance 
of  the  evidence  that  the  defendant  was  guilty 
of  negligence  In  the  respect  substantially  al- 
leged." The  allegations  had  been  construed 
by  the  conrt  and  their  significance  defined,  and 
negligence  in  that  respect  had  reference  there- 
ta  If  .the  Jury  considered  the  instructions 
as  a  whole,  there  was  no  escape  from  passing 
on  the  issuee  whether  the  defendant  was  in 
control  of  the  entry  and  required  to  make  it 
reasonably  safe  tor  the  use  of  the  minera, 
whether   it  so  did,   and  whether  decedent 


was  in  the  exercise  of  reasonable  care. 
Though  the  practice  of  stating  the  allegations 
of  a  petition  and  then  construing  them  or  of 
enumerating  grounds  of  negligence  in  sup- 
port of  which  there  Is  no  evidence  is  not 
to  be  approved,  we  think  there  was  no  prej- 
udice. It  is  enough  ordinarily  to  state  the 
issues  to  be  submitted  for  determination,  and 
the  Jury  has  no  concern  with  those  which  for' 
any  reason  are  withheld  therefrom. 

[11]  VIII.  In  the  twenty-first  instruction 
the  court  told  the  Jury  that:  "The  defendant 
claims  that  the  deceased,  Frank  Carnego, 
was  guilty  of  negligence  in  this:  That  be 
and  his  fellow  miners  (that  is,  his  father  and 
brother  and  George  Katko)  removed  or  was 
removing  pillars  in  the  mine,  and  that,  by 
reason  of  the  lowering  of  the  roof  caused 
thereby,  the  roof  in  the  entry  where  the  ac- 
cident occurred  became  broken  and  a  part 
of  the  same  fell,  causing  the  death  of  the 
said  E^nk  Camego.  And  upon  this  you 
are  instructed  that  If  you  find  by  a  prepon- 
derance, of  the  evidence  that  the  deceased, 
together  with  his  father,  brother  and  George 
Katko,  removed  the  pillars,  or  a  part  there- 
of, In  the  vicinity  in  which  they  were  then 
working,  and  that  by  reason  of  said  removal, 
if  any,  the  roof  in  the  entry  broke  and  fell, 
causing  the  death  of  the  said  Gamego,  and 
you  so  find,  then  the  plaintiff  cannot  recov- 
er." The  defendant  Interposed  no  such 
claim  but  Insisted  that  deceased  and  his  as- 
sociates were  rightly  engaged  in  removing 
pillars.  The  defendant  did  claim  that  the 
work  they  were  doing  (i.  e.,  removing  pillars) 
caused  the  roof  to  weigh  down  heavily  at 
and  about  the  place  they  were  working,  and 
that  they  were  negligent  in  view  of  the  work 
being  done  in  not  giving  the  roof  in  ques- 
tion attention.  E^ven  If  defendant  did  so 
claim,  the  burden  was  not  on  it  to  establish 
their  negligence  by  the  greater  weight  of 
evidence  but  merely  to  meet  that  adduced 
by  plaintiff  by  showing  this  to  have  been  as 
probable  as  the  cause  alleged  by  him.  But 
It  is  not  perceived  wherein  the  instruction 
could  have  been  preJudidaL  It  was  nega- 
tive in  character,  telling  the  Jury  that,  if 
tbe  work  of  removing  the  pillars  caused  the 
falling  of  the  slate,  there  could  be  no  recov- 
ery. Though  a  contention  not  urged  by  de- 
fendant was  stated,  the  instruction  as  a 
whole  was  favorable  to  defendant  and  did 
not  constitute  reyersible  error. 

Other  instructions  are  criticised,  but  the 
charge  as  a  whole  fairly  stated  the  law  ap- 
plicable to  the  issues.  The  instructions  re- 
fused, in  80  far  as  correct,  were  included  in 
those  given.  The  amount  awarded  was  not 
excessive. 

The  Judgment  Is  afllrmed.  All  the  Jus- 
tices concur. 
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WARBEN  7.  rRANKIilN  FIBB  INS. 

CO.  et  aL 

SAMB  T.  PENNSYLVANIA  FIBB  INS. 

CO.  et  al. 

(Snpremt  Court  of  Iowa.    Oct  28,  1913.) 

1.  INSUKAROE  (I  186*)— POUOT— DKUTBBT  TO 

Aqent. 

Where  plaintiff,  havliif  bad  difficulty  in 
keeping  bis  property  insured,  arranged  witb  an 
insurance  agent  to  reinsure  on  the  expiration  ot 
policies  and  in  case  any  policy  was  canceled, 
'Such  authority  was  not  incompatible  with  the 
agent's  duty  to  his  insurance  companies,  and 
hence,  when  a  new  policy  on  plaintiffs  prop- 
erty in  place  of  a  canceled  policy  was  handed  to 
such  agent  pursuant  lo  his  authority  to  receive 
the  same,  from  a  different  agency,  there  was  a 
sufficient  delivery  to  plaintiff  to  render  it  en- 
forceable. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  210-230;   Dec  Dig.  |  136.*] 

2.  iNStTBANCE  ({  228*)— PouciBS— Gancbixa- 
TiON— Notice— Waiver. 

Code  Supp.  1907,  |  1758b,  provides  that  a 
Bre  policy  shall  contain  a  provision  that  it  is 
subject  to  cancellation  at  any  time  at  the  re- 
quest of  the  insured  or  by  the  company  on  five 
days'  notice.  Beld^  that  the  provision  requir- 
ing five  days'  notice  was  for  the  benefit  of 
the  insured  and  was  subject  to  waiver  by  him 
and  was  waived  where  be  had  made  an  insur- 
'  ance  agent  his  agent  to  insure  on  expiration  or 
cancellation  of  any  policy,  on  such  agent  receiv- 
ing within  the  five  days  a  new  policy  in  an- 
other company  after  receiving  notice  of  can- 
cellation of  an  existing  policy  on  plaintiff's 
property,  though  plaintiff  was  not  personally 
notified  of  the  cancellation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §{  498,  499;   Dec  Dig.  |  228.*] 

Appeal  from  District  Court,  Mahaska  Goon- 
ty;    B.  W.  Preston,  Judge. 

Separate  actions  against  the  Pennsylvania 
lire  Insurance  Company  and  the  Franklin 
Fire  Insurance  Company  were  tried  togeth- 
er. Verdict  was  directed  in  favor  of  the 
former  and  against  the  latter  and  judgrments 
entered  accordingly.  The  Franklin  Fire  In- 
surance Company  appeals  from  Judgment 
against  it  and  plainttfT  from  that  In  favor  of 
the  Pennsylvania  Fire  Insurance  Company. 
Affirmed. 

C.  C.  Orvls,  of  Oskaloosa,  for  Q.  L.  Warren. 
Burrell  &  Devitt,  of  Oskaloosa,  and  Thomas 
Bates,  of  Chicago,  111.,  for  Pennsylvania 
Fire  Ins.  Co.  John  F.  &  Wm.  R.  Lacy,  of 
Oskaloosa,  for  Franklin  Ftre  Insurance  Com- 
pany. 

LADD,  3.  The  plaintiff  operated  a  grocery 
with  meat  market  at  Buxton.  He  bad  pro- 
cured a  policy  of  insurance  on  his  stock  and 
fixtures  issued  by  the  Home  Insurance  Com- 
pany, which  it  subsequently  canceled.  There- 
upon the  agent,  O'Hara,  at  the  Instance  of 
the  insured,  issued  a  like  policy  of  tbe  Penn- 
sylvania- Fire  Insurance  Company.  It  was 
delivered  February  12th,  and  on  tbe  21st  of 
the  same  month  tbe  company  telegraphed  its 
agent  to  cancel  tbe  policy  and  also  wrote  tbe 
agent  to  do  so.    On  tbe  23d  O'Hara  arranged 


with  Carl  Johnson,  an  agent  for  12  com- 
panies, to  issue  a  itollcy  of  one  of  them  cover- 
ing tbe  property,  and  on  the  same  day  Jobn- 
son  delivered  to  O'Hara  a  policy  of  tbe 
Franklin  Ftre  Insurance  Company  covering 
tbe  stock  and  fixtures  and  tbe  latter  mailed 
it  to  the  Insured  but  it  did  not  reach  blm  un- 
til tbe  26tb.  Tbe  property  was  destroyed  by 
fire  February  26,  1912.  Tbe  insured  notifled 
botb  companies  thereof  and  served  each  with 
proofs  of  loss.  Upon  failure  to  pay  tbe  loss, 
action  was  begun  against  each.  Issues  w^ere 
joined  and  the  actions  tried  together.  That 
one  company  or  the  other  is  liable  for  tbe 
loss,  stipulated  to  have  been  $449.61,  Is  con- 
ceded; tbe  ultimate  Issue  being  which  one. 
If  tbe  policy  of  tbe  Pennsylvania  Eire  Insor- 
ance  Company  bad  been  canceled  before  tbe 
fire,  tbe  Franklin  Fire  Insurance  Company 
must  pay  tbe  loss ;  if  It  was  In  force  at  tliat 
time,  then  tbe  Pennsylvania  Fire  Insurance 
Company  Is  liable  therefor. 

[1 , 2]  It  appears  that  tbe  Insured  bad  ex- 
perienced some  difficulty  In  keeping  his  prop- 
erty insured  and  had  arranged  with  O'Hara 
to  reinsure  upon  the  expiration  of  policies 
and.  In  event  any  policy  was  canceled,  to  In- 
sure In  another  company.  In  view  of  this 
authority,  banding  to  blm  tbe  policy  of  tbe 
Franklin  Fire  Insurance  Company  by  Its 
agent  was  a  sufficient  delivery.  "This  was  a 
matter  in  which  the  company  bad  no  Inter- 
est and  over  which  It  bad  no  control  what- 
ever, and,  when  the  agent  received  It  for  the 
plaintiff  for  that  purpose.  It  was  clearly  a 
delivery  by  the  company"  (Dibble  v.  Assur- 
ance Co.,  70  Mich.  1,  37  N.  W.  704,  14  Am. 
St  Rep.  470),  and,  as  we  think,  effected  tbe 
cancellation  of  the  policy  of  tbe  Pennsyl- 
vania Fire  Insurance  Company.  It  stipulat- 
ed, as  required  by  section  1758b,  Code  Supple- 
ment, that:  "This  policy  shall  be  canceled 
at  any  time  at  the  request  of  tbe  Insured; 
or  by  tbe  company  by  giving  five  days'  notice 
of  such  cancellation  either  by  registered  let- 
ter directed  to  tbe  insured  at  his  last  known 
address,  or  by  personal  written  notice."  The 
next  section  denounces  a  penalty  against  any 
company  and  tbe  officers  and  agents  of  any 
who  shall  violate  tbe  law  specifying  what 
shall  be  included  and  what  excluded  from 
an  insurance  policy.  Though  it  would  have 
been  unlawful  for  the  company  to  have  omit- 
ted this  provision  (section  1758c,  Code  Supp.), 
we  know  of  no  ground  on  which  tbe  Insured 
may  be  denied  the  right  to  consent  to  tbe  can- 
cellation of  a  policy  without  notice  or  to 
waive  tbe  service  of  notice  In  the  manner 
prescribed.  This  would  seem  necessarily  to 
follow  from  privilege  of  canceling  accorded 
tbe  assured.  Tbe  design  of  this  provision  Is 
to  prescribe  a  method  to  be  pursued  to  effect 
cancellation  by  either  party  Independent  of 
tbe  other  and  not  to  deny  to  either  tbe  right 
to  withdraw  from  tbe  contract  by  mutual 
consent  Tbe  mischief  sought  to  be  remedied 
was  that  resnitlni;  from  terminating  tbe  poli- 
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cy  wlthont  according  tbe  asanred  ample  time 
within  which  to  negotiate  for  other  Insur- 
ance In  its  stead.  The  service  of  notice  In 
tbe  manner  prescribed  is  for  the  benefit  of 
tbe  Insured  and,  like  all  provisions  of  this 
kind,  may  be  waived  by  the  party  In  whose 
Interest  enacted.  Had  the  plaintiff  been 
advised  personally  of  the  Instruction  of  the 
company  to  cancel  the  policy,  there  can  be  no 
donbt  but  that  he  might  have  consented 
thereto  or  have  waived  notice.  Certainly  there 
Is  nothing  in  the  statute  to  prevent  such  a 
coarse,  and  If  the  Legislature  intended  to 
deny  to  the  Insured  the  right  to  waive  the 
provisions  therein,  enacted  for  his  benefit,  as 
Is  contended  by  appellant,  this  does  not  ap- 
pear from  the  language  of  the  statute,  of 
which  the  excerpt  from  the  policy  Is  a  copy. 
And  what  the  Insured  might  do  in  the  way  of 
waiving  notice  or  consenting  to  cancellation 
he  could  authorize  another  to  do  for  bim. 
He  was  not  Informed  of  what  had  transpired 
In  the  matter  of  canceling  one  policy  but  had 
directed  O'Hara  to  procure  a  policy  In  an- 
other company  upon  cancellation  of  any  out- 
standing, and  tbe  agent  undertaking  to  do 
so  was  not  Inconsistent  with  any  duty  he 
owed  the  companies  for  which  he  was  agent 
Tbe  services  to  be  rendered  by  him  for  the 
companies  In  no  manner  conflicted  with  those 
undertaken  for  the  insured.  Upon  receiving 
instruction  to  cancel  the  policy  of  the  Penn- 
sylvania Fire  Insurance  Company,  ordi- 
narily he  must  have  caused  the  statutory 
notice  to  be  served  on  the  Insured,  but  this 
the  latter  had  waived  In  advance  by  directing 
him  to  reinsure  in  another  company,  and  up- 
on this  being  done  the  cancellation  became  as 
effective  as  though  notice  had  been  served. 
Not  only  were  his  employments  not  inconsist- 
ent with  the  performance  of  his  duty  toward 
each  but  they  were  in  harmony  and  well 
adapted  to  the  accomplishment  of  tbe  design 
of  each,  for  no  act  of  his  essential  therefor 
exacted  the  concurrence  of  both  parties. 

The  same  question  was  before  the  Su- 
preme Court  of  Minnesota  In  Hamm  Realty 
Co-  V.  New  Hampshire  Fire  Ins.  Co.,  SO 
Minn.  138,  83  N.  W.  41,  tbe  only  difference 
being  that  tbe  authority  of  the  agent  was 
established  by  long  custom  and  usage  In 
that  case,  and  the  court,  speaking  through 
liovely,  J.,  said:  "There  Is  no  doubt  that  a 
general  Insurance  agency,  representing  a 
number  of  companies,  may  act  as  the  repre- 
sentative of  the  insurer  and  the  insured  for 
the  purpose  above  mentioned,  or,  in  other 
words,  be  tbe  agent  for  both  parties,  within 
the  limits  suggested.  Ostr.  Ins.  S.  6;  Dib- 
ble T.  Assurance  Co.,  70  Mich.  1,  37  N.  W. 
704  [14  Am.  St  Rep.  470];  Buick  v.  Me- 
chanics' Ins.  Co.,  103  Mich.  75,  61  N.  W. 
337;  Stone  v.  Franklin  Fire  Ins.  Co.,  105  N. 
I.  643,  12  N.  E.  45;  Amfeld  v.  Assurance 
Co.,  172  Fa.  605,  34  Atl.  680.  Such  a  busi- 
ness arrangement  Is  in  many  cases  adopted  by 
business  firms  and  corporations  in  cities  and 
la  beneficial  both  to  the  underwriters  and 


the  parties  insured,  adding  to  the  business 
of  tbe  one  and  relieving  the  other  from  anx- 
iety regarding  the  expiration  and  replace- 
ment of  rlska  The  long  course  of  business 
usage  and  custom  pursued  in  a  uniform  man- 
ner between  the  Haas  agency,  representing 
the  defendant  and  other  companies,  and 
plaintiff,  in  wblcb  the  latter  had  permitted 
the  former  to  act  for  it  would  Justify  a  con- 
clusion that  the  agency  was  authorized  to 
act  for  the  plaidtiO  In  waiving  the  notice  of 
cancellation  and  In  accepting  the  new  policy 
of  insurance,  by  which  a  delivery  of  such 
policy  was  accomplished  as  fully  as  if  the 
plalnUff's  manager  had  been  present  and  re- 
ceived such  policy  into  his  own  hands." 
-  In  Buick  V.  Mechanics'  Ins.  Co.,  103  Mich. 
75,  61  N.  W.  337,  the  Michigan  Fire  &  Ma- 
rine Insurance  Company  directed  its  agent 
Davenport  to  cancel  its  policy  covering 
plaintiffs  property,  and  be  immediately  pro- 
cured a  policy  from  the  agent  of  the  Mechan- 
ics' Insurance  Company  and  mailed  it  to  the 
Insured.  A  fire  occurred  before  the  latter 
had  notice  of  tbe  change  and  in  an  action 
on  the  last  policy  the  court  said:  "Tbe  lia- 
bility of  the  defendant  depends  upon  the 
extent  of  the  authority  of  plaintiffs'  agent 
Mr.  Davenport  It  is  insisted  by  defendant 
that  his  authority  was  limited  to  procuring 
Insurance,  and  that  he  had  no  authority  to 
assent  to  a  cancellation  of  a  policy  when 
once  Issued.  It  Is  unnecessary  to  dte  au- 
tborlties  to  the  proiMsitlon  that  authority  to 
procure  Insurance  does  not  Imply  authority 
to  consent  to  cancellation,  so  as  to  bind  the 
Insured.  The  court  has  found  as  a  fact  that 
Davenport  had  the  authority  to  do  both.  An 
examination  of  the  record  convinces  us  there 
is  evidence  to  sustain  the  finding.  They  in- 
trusted the  whole  subject  of  their  insurance 
to  Davenport  and  had  done  so  for  years. 
•  •  •  He  assented  to  the  cancellation,  ob- 
tained tbe  new  policy  now  in  suit  to  take 
the  place  of  the  Michigan  policy,  and  de- 
livered It  to  the  plaintiffs  before  tbe  fire, 
with  notice  of  the  cancellation  and  the  sub- 
stitution. Plaintiffs  received  it  but  did  not 
open  the  envelope  containing  it  and  it  was 
consumed  in  the  fire.  •  *  •  vVe  think 
this  case  is  clearly  within  Insurance  Co.  v. 
Reynolds,  36  Mich,  602,  in  which  it  Is  said, 
at  page  507:  'It  Is  certainly  not  necessary  to 
give  notice  to  a  principal  who  deals  through 
a  broker  who  is  notified.'  •  •  •  The 
Michigan  policy  provided  for  cancellation  up- 
on five  days'  notice.  This  provision,  how- 
ever, can  be,  and  in  tbe  present  case  was, 
waived  by  the  assent  of  both  parties  to  the 
contract  Such  waiver  did  not  affect  or 
change  the  defendant's  liability.  If  the  par- 
ties to  the  Michigan  Company's  policy  saw 
fit  to  waive  this  provision,  tbe  defendant 
cannot  question  it"  See,  also,  Huggins 
Cracker  &  Candy  Co.  v.  People's  Insurance 
Co.,  41  Mo.  App.  530. 

It  was  said  in  Waterloo  Liumber  Co.  v. 
Des  Moines  Insurance  Co.,  13$~N^  W.  504, 
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tliat  "tbe  Insured  could  of  course  authorize 
the  agents  to  act  for  him  in  receiving  notice 
of  cancellation  and  in  procuring  other  Insur- 
ance In  case  his  policy  was  thereafter  can- 
celed." No  authority  to  the  contrary  Is  cit- 
ed in  appellant's  brief  and  none  have  been 
discovered  by  us  and  we  reach  the  conclu- 
sion, based  on  reason  and  authority,  that 
the  insured,  notwithstanding  the  provisions 
of  the  statute  exacting  a  standard  policy, 
may  waive  service  of  notice  or  consent  to 
the  cancellation  of  a  policy,  that  this  may  be 
done  in  advance  by  authorizing  the  agent  of 
the  company  Issuing  same  to  insure  his  prop- 
erty In  another  company  upon  being  re< 
quired  by  the  Insurance  company  to  cancel, 
and,  that  in  so  doing,  his  act  in  no  wise  con- 
flicts with  his  duty  to  the  company  of  which 
be  is  agent,  and  that  in  this  case  the  policy 
of  the  Pennsylvania  Fire  Insurance  Company 
was  effectually  canceled  by  the  procurement 
of  the  policy  of  the  Franklin  Fire  Insurance 
Company  as  directed  by  the  Insured.  While 
appellant's  brief  covers  a  wide  range,  the 
question  determined  is  decisive  and  others 
need  not  be  considered. 
The  judgments  are  affirmed. 

WEAVER,  C.  J.,  and  EVANS  and  GAT- 
NOR,  JJ.,  concur. 


DE8  MOINES  SAVINGS  BANK  T.  AR- 
THUR et  aL 

(Supreme  Ck>urt  of  Iowa.    Oct  26,  1818.) 

1.  Appeai.  and  Ebbob  (g  433*)— Recobd— An- 
STSACT— Title  of  Cause. 

Code,  I  4108,  providing  that  on  appeal  the 
canae  shall  be  docketed  as  in  the  court  below, 
being  remedial,  is  simply  directory,  and  the  fact 
that  the  abstract  designated  all  parties  except 
plaintiff  aa  defendants  or  appellees,  whereas 
some  were  defendants  in  cross-petitions  and  not 
in  the  main  action,  is  not  ground  for  dismissal, 
where  the  relation  of  the  parties  to  the  case 
was  disclosed. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2182 ;   Dec.  Dig.  {  433.*] 

2.  Affeal  and  Ebbob  ({  347*)— PBOOKXDtNoa 
roB  Tbansfeb  —  Time  roB  Takirq- Com- 

MENCEUENT  OF  PEBIOD. 

The  time  allowed  for  appeal  Is  computed 
from  the  entry  of  the  decree,  and,  though  lerv- 
ice  of  the  notice  of  appeal  was  not  acknowl- 
edged until  more  than  six  months  after  the 
judge  had  filed  an  opinion,  the  appeal  will 
not  be  dismissed  where  less  than  six  months 
had  elapsed  after  the  entry  of  the  decree. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{1^97-1899;  Dae.  Dig.  { 
347.*] 

3.  MOBTOAOES  (S  258*)— FOBEOLOaUBE  BT  Ao- 

TiON— Defenses  Available. 

Foreclosure  of  a  mortgage  cannot  be  de- 
feated by  the  defense  of  payment  of  the  note 
thereby  secured,  where  such  defense  is  not 
available  against  the  note  because  it  as  well  as 
the  mortgage  are  held  by  an  innocent  purchas- 
er for  value. 

[Ed.  Note. — For  other  cases,  aee  Mortgages, 
Cent  Dig.  f|  689-691;    Dec.  Dig.  {  258.*] 


4.  Bills  and  Notes  (|  135*)— Oonstxitction 
— Refebenob  to  Mobtgaok  Givxr  ab   Sk- 

0T7BITT. 

In  construing  a  note,  a  mortgage  execated 
at  the  same  time  and  aa  a  part  of  the  same 
transaction  is  to  be  considered  along  with  the 
note,  but  that  does  not  mean  that  the  provi- 
aiona  of  the  mortgage  become  part  of  the  note. 

[Ed.    Note.— For  other  cases,   aee    Bills    and 
Notea,  Cent  Dig.  {  332 ;   DecTbig.  i  135.*] 

6.  Bills  and  Notss  ({  157*)— Neooxiabiuit 

—  Cebtaintt  — EmcoT   or   Psovisioifs   of 
Mobtoaoe  Given  as  Seoubitt. 

Provisions  of  a  mortgage  given  as  aecurity 
for  a  note  executed  at  the  aame  time  and  aa  a 
part  of  the  aame  transaction,  making  the  mort- 
gage security  for  the  payment  of  taxea  and  in- 
surance b^  the  mortgagor,  but  not  containing 
any  promise  to  pav  the  same,  do  not  render  the 
note  nonnegotiable  for  uncertainty  in  the 
amount  payable,  as  such  provisions  in  no  way 
affect  the  obligation  of  the  note. 

[Ed.  Note.— For  other  caaes,  aee  Billa  and 
Notes,  Cent  Dig.  Si  899,  400;    Dec  Die-   f 

167.*] 

6.  MoBTaAOBB  ({  390*)— RiOHTB  ARS  lilABIL* 
ITIK8  OF  PaBIOES— AOIIONB  ON  INDEBTKIV 
NES8    SECTTBED. 

nnder  the  express  terms  of  Code,  {  3428, 
an  action  mav  he  brought  on  a  note  alone 
without  regard  to  the  mortgage  given  aa  se- 
curity, and  so  an  action  may  be  brought  on  the 
mortgai^  alone,  unless  either  is  prevented  by 
stipulation  in  the  note  or  mortgage;  but  un- 
der the  express  terma  of  aection  4288,  when 
separate  actiona  are  brought  on  the  note  and 
mortgage  in  the  same  county,  the  plaintiff  must 
elect  between  them,  and  the  other  will  be  dis- 
continued. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1156;   Dec.  Dig.  |  390.*] 

7.  Bills  and  Notes  (S  161*)— Neootxabilitt 

—  Cebtaintt  —  Effect    of    Pbovision    of 
mobtoaqe. 

A  provision  in  a  mortgage  that  the  mort- 
gagor wonld  i^y  the  taxes  on  the  mortgage  on 
a  certain  contingency  did  not  render  the  note  se- 
cured nonnegotiable  for  uncertainty  in  ,the 
amount  payable,  since  it  did  not  entitle  the 
mortgagee  to  recover  such  taxes  as  a  part  of 
the  indebtedness,  but  only  made  the  mortgage 
a  lien  therefor. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  404 ;   Dec.  Dig.  {  161.*] 

8.  Bills  and  Notes  (§  161*)— Neootxabiutt 
—Cebtaintt  as  to  Aiiouht. 

A  stipulation  in  a  note  that  the  payee  may 
recover  any  taxes  on  the  premises  mortgaged  aa 
security  therefor  which  the  payee  shall  pay 
renders  it  nonnegotiable  for  uncertainty  as  to 
the  amount  payable,  since  no  one  can  tell  what 
future  tax  levies  will  be. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f  404;   Dec  Dig.  {  161.*] 

9.  Bills  and  Notes  (f  165*)— Nbootiabiutt 
—Cebtaintt  as  to  Tihe  of  Patmbnt. 

Under  the  Negotiable  Instruments  Act 
(Code  Snpp.  1907,  f  3060al),  providing  that  an 
instmment  to  be  negotiable  mnst  be  payable 
on  demand  or  at  a  fixed  or  determinable  future 
time,"  a  clause  in  the  mortgage  given  as  securi- 
ty that  the  mortgagee  might  declare  the  debt 
due  for  default  of  the  mortgagor  did  not  render 
the  note  nonnegotiable  for  uncertainty  as  to  the 
time  of  payment 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  407-41();  Dec.  Dig.  i 
155.*] 
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10.    BUXS  AND  N0TE8  (i  155*)— NbOOTIABIIJ- 
TT— CBBTAIRTY  as  to   TIME   OF  PAYMENT. 

A  mortgage,  giving  the  mortgagee  the  right 
to  declare  the  debt  due  without  regard  to  wheth- 
er the  mortgagor  ia  ia  default,  renders  the  note 
for  which  it  la  security  nonnegotiable  for  un- 
certainty as  to  the  time  of  payment. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  if  407-410;  Dec.  Dig.  | 
166.*1 

U.  Biixs   AND   Nona    (I   K8»)— AonoNft- 
SxrFFiciBNCT  or  Evidbhob— Notick. 

Where  tiM  president  of  a  bank  to  which  a 
note  was  given  as  security  testified  that  the 
transaction  was  with  him  and  he  bad  no  notice 
of  any  defense  thereto,  the  evidence  was  suffi- 
cient to  juati^  a  finding  of  want  of  notice  to 
the  bank,  though  the  other  officers  did  not  tes- 
tify, and  though  the  burden  of  proof  was  on  the 
bank  under  Code  Supp.  1007,  §S  3060a55, 
3060a59,  because  the  payee  negotiated  the  note 
in  bad  faith. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1832-1839;  Dec.  Dig.  f 
625.*] 

Appeal  from  District  Coart,  Madison 
County;    W.  £L  Fahey,  Judge. 

On  the  6tb  day  of  October,  1900,  Thomas 
and  Montana  Duff  executed  to  A.  B.  Shriver 
their  promissory  note  for  $1,800  payable  on 
the  6tta  day  of  October,  1910,  with  Interest 
at  tbe  rate  of  5%  per  cent  per  annum  pay- 
able annually,  but.  If  any  part  of  the  princi- 
pal or  Interest  should  not  be  paid  when  due. 
It  would  bear  8  per  cent  per  annum.  This 
note  was  secured  by  a  mortgage  executed  by 
the  payors  on  101  acres  of  land.  On  Febru- 
ary 10,  1906,  the  Duffs  conveyed  the  land  to 
Edwin  Trester  and  the  latter  negotiated  a 
loan  with  A.  B.  Shrlver  In  order  to  take  up 
that  mentioned  and  pay  to  the  Duffs  $1,200 
on  the  purchase  price.  A  note  for  $3,000  was 
executed  to  Sbrlver  by  Trester  and  wife 
payable  five  years  after  date  and  secured  by 
a  mortgage  on  the  land.  The  $1,200  was  re- 
ceived from  Shrlver  and  paid  over  to  the 
Duffs,  and  Shrlver  explained  that  he  owned 
the  $1,800  note  and  mortgage,  but  that  It 
was  In  Des  Moines,  up  as  security,  and  that 
he  would  get  it  in  a  few  days  and  cancel  it 
The  $3,000  note  and  mortgage  of  Trester 
and  wife  were  assigned  to  A.  B.  Anderson, 
September  22,  1906,  and  they  subsequently 
conveyed  the  land  to  E.  E.  Gallup  and  wife, 
who  later  conveyed  it  to  E.  O.  Arthur.  The 
deed  of  the  Duffs  to  Trester  warranted  title 
except  as  to  the  $1,S00  mortgage.  On  June 
11,  1901,  Shrlver  assigned  the  mortgage  se- 
curing the  note  for  $1,800  to  the  Security 
Loan  ft  Trust  Company,  and  this  assignment 
was  recorded,  and  there  was  nothing  of  rec- 
ord indicating  a  reassignment  thereof  to 
Shrlver  or  any  one  else.  In  the  fall  of  1909, 
Shrlver  negotiated  a  loan  of  $1,600  with  the 
Des  Moines  Savings  Bank  and  executed  his 
note  for  that  amount  payable  90  days  after 
date  with  interest  at  the  rate  of  7  per  cent 
per  annum,  and  as  collateral  security  for  its 
payment  hypothecated  the  note  for  $1,800 
and  assigned  to  said  bank  the  mortgage  se- 


curing the  same.  This  action  was  begun  by 
said  bank  January  6,  1911,  praying  for  judg- 
ment on  said  note  of  $1,800  against  Montana 
Duff  and  demanding  foreclosure  of  said 
mortgage  against  the  land  and  that  it  be  es- 
tablished as  a  lien  prior  to  the  $3,000  mort> 
gage  held  by  Anderson.  Arthur,  the  owner 
of  the  land,  was  made  a  party  defendant 
and  be  pleaded  that  the  note  of  $1,800  and 
mortgage  securing  it  were  executed  as  one 
instrument,  that  the  terms  of  the  mortgage 
rendered  the  note  nonnegotiable,  that  the 
note  had  been  paid  by  the  transactions  men- 
tioned, and  that  the  plaintiff  was  not  an 
innocent  holder.  He  also  filed  a  cross-peti- 
tion praying  Judgment  against  TurriU,  Elli- 
ott, Gallup,  and  Trester  on  the  warranty 
deeds  for  whatever  amount  might  be  re- 
covered against  him  on  t)ie  $1,800  note  and 
mortgage.  Montana  Duff  filed  answer  alleg- 
ing that  Trester  had  assumed  and  agreed  to 
pay  the  note  of  $1,800  and  pleaded  the  same 
defense  as  Arthur.  A.  B.  Anderson  prayed 
Judgment  on  the  note  of  $3,000  against  the 
Tresters,  Shrlver,  Elliott,  TurriU,  and  Ar- 
thur, and  that  the  mortgage  securing  said 
note  be  foreclosed.  Trester  answered  the 
cross-petition  of  Arthur  and  Joined  in  pray- 
ing the  relief  demanded.  Shrlver  filed  a 
disclaimer.  Some  other  matters  were  in 
issue  not  necessary  to  be  mentioned.  On 
hearing,  the  plalntitTs  petition  was  dismissed 
and  Judgment  entered  on  the  cross-petition 
of  A.  B.  Anderson  as  prayed  and  decree 
foreclosing  the  same.  The  plaintiff  appeals. 
Reversed. 

Jno.  A.  Gulher,  of  Wlnterset,  for  appellant 
Church  ft  McCully  and  J.  F.  Gallup,  all  of 
Jefferson,  and  W.  S.  Cooper,  of  Wlnterset, 
for  appellees. 

liADD,  J.  [1]  This  Is  an  action  to  recover 
Judgment  against  Montana  Duff,  on  a  prom- 
issory note  of  $1,800  given  October  6,  1900, 
and  payable  ten  years  thereafter,  given  by 
herself  and  husband  to  A.  B.  Shrlver,  and 
to  foreclose  a  mortgage  on  101  acres  of  land 
executed  by  them  to  secure  its  payment  E. 
O.  Arthur,  who  had  acquired  the  land,  was 
made  defendant  as  also  was  A.  B.  Anderson, 
who  held  a  note  of  $3,000  given  by  Edwin 
Trester  to  Shrlver  February  10,  1906,  pay- 
able five  years  after  date  and  secured  by  a 
mortgage  on  the  same  land.  Plaintiff  prayed 
that  the  lien  of  this  mortgage  be  decreed 
inferior  to  that  sued  on.  Other  parties  were 
brought  In  as  defendants  to  cross-petitionB, 
and  S.  H.  Arthur  by  amendment  to  the  peti- 
tion. In  printing  the  abstract  all  parties 
other  than  plaintiff  were  designated  appel- 
lees without  indicating  their  relation  to  the 
case  other  than  as  defendants  or  appellees, 
and  this  is  one  of  the  groonds  of  the  motion 
of  dismissal.  It  will  be  noted  that  the  par- 
ties defendant  were  correctly  named,  but 
others  who  were  defendants   in   cross-petl- 
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ttons  were  Included  as  though  parties  to  the 
main  action.  The  statute  exacts  that  the 
cause  be  docketed  as  In  the  court  below  (sec^ 
tlon  4108,  Code),  and  this  should  have  been 
done.  But  the  section,  being  remedial.  Is 
directory,  and.  Inasmuch  as  the  Identity  of 
the  action  has  been  preserved  and  the  rela- 
tion of  defendants  to  the  case  disclosed  In 
the  abstract,  there  could  have  been  no  prej- 
udice and  there  should  not  be  a  dismissal 
on  this  ground. 

[2]  The  Judge  presiding  filed  an  opinion 
with  the  clerk  November  23,  1911,  and  serv- 
ice of  notice  of  appeal  was  not  acknowl- 
edged until  August  7,  1912.  As  more  than 
six  months  had  Intervened,  dismissal  on  this 
ground  Is  demanded.  As  time  for  the  pur- 
poses of  appeal  Is  computed  from  the  entry 
of  decree  which  occurred  February  24,  1912, 
Instead  of  the  announcement  of  the  decision, 
service  of  the  notice  of  appeal  was  in  time. 
Martin  v.  Martin,  125  Iowa,  73,  99  N.  W. 
719;  Slevertson  v.  Paxton-Eckman,  142  N. 
W.  424.  The  record  does  not  bear  out  the 
suggestion  that  there  was  delay  in  the  final 
entry  because  of  the  trials  of  issues  raised  on 
the  petitions  of  intervention,  and,  as  the  rec- 
ord does  not  disclose  that  the  same  attorney 
represented  plaintlir  and  Anderson,  the  is- 
suance of  execution  on  the  decree  of  the  lat- 
ter cannot  be  construed  as  a  waiver  of  the 
right  of  appeal,  even  were  appellee's  theory 
to  be  adopted.  The  motion  to  dismiss  the 
appeal  is  overruled. 

II.  The  note  of  $1,800  executed  by  Mon- 
tana Duir  and  husband  to  A.  B.  Shrlver  Octo- 
ber 6,  1910,  and  payable  ten  years  thereafter, 
was  deposited  by  him  with  the  Des  Moines 
Savings  Bank  in  the  fall  of  1909  as  collat- 
eral security  of  his  note  of  $1,600  payable 
In  90  days  and  the  mortgage  executed  by  the 
Duffs  to  secure  payment  of  their  note  duly 
assigned  to  said  bank.  It  advanced  the  face 
of  the  note  less  $28,  Interest  for  the  period 
until  maturity,  and  the  president  of  the  bank, 
who  negotiated  the  loan,  testified  that  before 
making  It  he  ascertained  that  the  mortgage 
was  a  first  lien  on  land  constituting  ample 
security  for  its  payment  and  that  he  was 
without  knowledge  that  the  note  and  mort- 
gage bad  been  paid. 

[3]  The  note  and  mortgage  had  been  paid 
by  the  execution  of  a  note  of  $3,000  to  Shrlv- 
er by  Trester  and  wife,  the  former  of  whom 
having  acquired  the  land,  and  a  mortgage  on 
the  land  securing  the  same.  Though  the 
$1,800  note  and  mortgage  were  not  then  In 
Shiiver's  possession,  he  procured  the  same 
subsequently;  but,  Instead  of  canceling  the 
one  and  releasing  the  other,  he  negotiated 
the  loan  with  the  bank  as  stated.  As  It  ac^ 
quired  these  for  value  and  without  notice,  the 
defense  of  payment  must  fall  unless  the  note 
Is  found  not  to  be  negotiable,  for  under  the 
decisions  of  this  state  foreclosure  of  the 
mortgage  may  not  be  defeated  by  a  defense 
not  available  against  the  note.  Preston  Kean 
&  Co.  T.  Morris  Case  &  Co.,  42  Iowa,  549. 


The  theory  of  defendants  la  that  the  mort- 
gage and  note  are  to  be  construed  tosether 
and  treated  as  one  instrument,  and  the  follow- 
ing clause  contained  in  the  mortgage  renders 
the  note  nonnegotlable:    "Said  first  party  sball 
pay  all  taxes  and  assessmente  upon  said  prop- 
erty to  whomsoever  laid,  or  assessed,  and  In- 
cluding personal  taxes,  and  should  any  reduc- 
tion be  made  in  the  assessment  of  taxes  on 
said  land  by  reason  of  this  mortgage,  and  pay- 
ment thereof  required  of  the  mortgagee  or  as- 
signs, then  said  mortgager  shall  pay  the  taxes 
on  this  mortgage  and  the  debt  hereby  secured 
before  delinquent ;   and  said  first  party  shall 
not  suffer  waste;    shall  keep  all  buildings 
thereon  Insured  to  the  satisfaction  of   said 
second  party  In  a  sum  not  less  than   two 
hundred  dollars,  delivering  all  policies  and 
renewal  recelpte  to  said  second  party,   and 
shall   pay,   in    case   of   suit,'  ai   reasonable 
attorney's  fee  and  expenses  of  continuation 
of  abstract,  and  all  expenses  and  attorney's 
fees  Incurred  by  said  second  party  or  assigns 
by  reason  of  litigation  with  third  parties  to 
protect  the  lien  of  this  mortgage.    A  failure 
to  comply  with  any  one  of  the  agreemente 
hereof  (Including  warranty  of  title)  causes 
the  whole  debt  to  at  once  become  due  and  col- 
lectible. If  said  second  party  or  assigns  so 
elect,    and   no    demand   for   fulfillment    of 
broken  conditions  nor  notice  of  election  to 
consider  the  debt  due,  shaU  be  necessary 
previous  to  commencement  of  suit  to  collect 
the  debt  hereby  secured,  or  any  part  thereof, 
or  to  foreclose  this  mortgage.    •     •    •     All 
money  paid  by  said  second  party  or  assigns 
for  Insurance  or  taxes  shall  bear  interest  at 
the  rate  of  eight  per  cent,  per  annum,  pay- 
able  semiannually,   and   be  a   Uen  on  said 
land  under  this  mortgage." 

[4]  It  iB  settled.  In  this  state  at  least,  that 
the  note  and  mortgage,  having  been  executed 
at  the  same  time  and  as  a  part  of  the  same 
transaction,  are  to  be  construed  together. 
Iowa  National  Bank  v.  Carter,  144  Iowa,  715, 
123  N.  W.  237;  Swearlngen  v.  Lahner,  93 
Iowa,  147,  61  N.  W.  431,  26  !■.  R.  A.  765,  67 
Am.  St  Rep.  261.  And  such  ap^ars  to  be 
the  general  rule.  Brooke  v.  Struthers,  110 
Mich.  562,  68  N.  W.  272,  36  L.  R.  A.  636  and 
note;  1  Jones  on  Mtgs.  §  71.  This  is  but  the 
application  of  the  familiar  doctrine  concern- 
ing the  construction  of  agreements  contem- 
poraneously executed. 

[5]  But  bow  far  under  this  rule  are  the 
collateral  agreements  contained  in  the  mort- 
gage to  be  imported  into  the  note?  On  the 
margin  of  the  note  were  these  words:  "This 
note  is  secured  by  first  mortgage  on  one 
hundred  and  one  acres  in  Madison  Twp.. 
Madison  county,  Iowa."  This  may  have  ad- 
vised the  transferee  of  the  security,  but  did 
not  purport  to  load  the  note  vrlth  any  of  its 
particular  provisions.  The  note  was  complete 
In  Itself  and,  as  usual,  was  given  as  evidence 
of  the  debt  and  to  fix  the  time  and  terms  of 
payment  The  purpose  of  the  mortgage  was 
to  afford  security  for  the  payment  of  the 
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note,  and  all  the  conditions  In  the  part  quot- 
ed, except  one^  relate  to  the  protection  and 
preservation  of  the  security.  These  have  no 
bearing  on  the  engagements  contained  In  the 
note.  While  the  note  and-  mortgage  are  to  be 
construed  together  whenever  the  nature  of 
the  transaction  becomes  material,  this  does 
not  mean  that  the  provisions  of  the  mortgage 
are  thereby  incorporated  into  and  become  part 
of  the  note.  As  said  in  Thorp  v.  Mindemaft, 
123  Wis.  140,  101  N.  W.  417,  68  li.  R.  A.  146, 
107  Am.  St  Rep.  1003:  "Ck>nstrulng  together 
simply  means  that  if  there  be  any  provialons 
in  one  instrament  limiting,  explaining,  or 
otberwlse  affecting  the  provisions  of  another, 
they  will  be  given  effect  as  between  the  par- 
ties themselves  and  an  i)etsons  charged  with 
notice,  so  that  the  intent  of  the  parties  may 
be  carried  out,  and  that  the  whole  agreement 
actually  made  may  be  effectuated.  *  i*  * 
The  promise  to  pay  is  one  distinct  agreement, 
and,  if  couched  in  proper  terms,  is  negotiable. 
The  pledge  of  real  estate  to  secure  that  prom- 
ise is  another  distinct  agreement,  which 
ordinarily  is  not  Intended  to  affect  in  the 
least  the  promise  to  pay,  but  only  to  give  a 
remedy  for  failure  to  carry  out  the  promise 
to  pay.  The  holder  of  the  note  may  discard 
the  mortgage  entirely  and  sue  and  recover 
on  his  note;  and  the  fact  that  a  mortgage 
had  been  given  with  the  note,  containing  all 
manner  of  agreements  relating  simply  to  the 
preservation  of  the  security,  would  cut  no 
figure.  A  pleading  alleging  such  facts  would 
be  stricken  out  as  frivolous  or  irrelevant." 
In  Gamett  v.  Meyers,  65  Neb.  280,  91  N.  W. 
400,  94  N.  W.  803,  Sedgwick,  J.,  in  speaking 
for  the  court  concisely  states  the  rule:  "If 
the  terms  and  conditions  of  the  mortgage  are 
limited  to  the  proper  province  of  the  mort- 
gage— that  Is,  to  provide  security  for  the  In- 
debtedness— its  provisions  relating  solely  to 
tlie  security  will  not  affect  the  negotiability 
of  the  note.  If  the  holder  of  the  note  is  com- 
peled  to  pay  the  taxes  or  insurance  on  the 
mortgaged  property  to  protect  the  security, 
and  Is  afterwards  allowed  to  recover  the 
amount  so  paid  in  addition  to  the  principal 
indebtedness,  this  does  not  affect  the  amount 
of  the  indebtedness  itself.  The  mortgagee 
has  no  interest  in  the  mortgaged  property  ex- 
cept a  collateral  and  contingent  one.  The 
liability  for  these  expenses  is  upon  the 
mortgagor.  If  be  shirks  this  responsibility, 
and  compels  the  mortgagee  to  assume  it, 
equity  allows  the  mortgagee  to  add  the  pay- 
ment so  made  to  his  mortgage.  This  right 
has  long  been  established  as  an  essential  ele- 
ment of  the  mortgage  itself.  It  cannot  be 
held  to  destroy  the  negotiability  of  the  note, 
unless  the  fact  that  the  execution  of  the  note 
is  accompanied  by  the  execution  of  a  mort- 
gage securing  it  is  to  have  that  effect  This 
principle  applies  to  all  agreements  of  the 
mortgagor  to  preserve  the  collateral  security. 
It  does  not  affect  the  rule  that  the  two  in- 
struments, when  executed  at  the  same  time, 
must  be  construed  together.    The  provlsioDs 


contained  In  the  mortgage  to  protect  the 
securities.  Which  would  be  implied  and  en- 
forced upon  settled  priniciples  of  equity, 
whether  expressed  in  the  mortgage  or  not, 
cannot  be  held  to  render  the  note  nonnegoti- 
able."  See,  also,  Kendall  v.  Selby,  66  Neb.  60, 
92  N.  W.  178,  103  Am.  St  Rep.  697 ;  Frdbt  v. 
Fisher,  13  Colo.  App.  322,  68  Pac.  872 ;  Hunt- 
er V.  Clarke,  184  IlL  158,  56  N.  B.  297,  75 
Am.  St  Rep.  160. 

It  will  be  observed  that  the  mortgage  con- 
tains no  promise  on  the  part  of  the  mortgagor 
to  repay  mortgagee  taxes  or  premiums  for 
insurance  which  may  have  been  advanced  by 
him.  These  are  to  be  a  lien  on  the  land  and, 
of  course,  may  be  recovered  upon  foreclosure 
of  the  mortgage.  The  maker  of  the  note  does 
not  thereby  become  liable  for  payment  there- 
of save  as  may  be  required  to  pay  to  redeem 
his  land  from  the  proceedings  in  foreclosure 
of  the  mortgage.  The  obligation  of  bis  note 
was  in  no  manner  enhanced  or  otherwise  af- 
fected either  as  to  time  or  amount  of  pay- 
ment As  observed  in  Hunter  v.  Clarke, 
supra,  "the  provisions  of  the  mortgage  for 
the  allowance  of  costs,  taxes,  assessments, 
insurance,  and  attorney's  fees  apply  only  in 
case  of  foreclosure  and  do  not  add  to  the 
amount  of  the  note." 

[I]  A  separate  action  could  have  been 
maintained  on  the  note  (section  3428,  Code)  or 
on  the  mortgage,  unless  this  is  prevented  by 
some  stipulation  in  one  or  the  other,  as  that 
execution  shall  not  issue  against  property 
other  than  that  mortgaged  (Kennion  v.  Kel- 
sey,  10  Iowa,  443) ;  but  actions  on  each  can- 
not be  prosecuted  in  the  same  county  at  the 
same  time,  for,  if  undertaken,  the  plaintiff 
will  be  required  to  elect  which  he  will  main- 
tain (section  4288,  Code).  And  as  the  maker 
of  the  note  did  not  agree  to  pay  the  items  of 
taxes,  insurance,  and  the  like  in  his  note,  the 
amount  payable  thereon  has  not  been  render- 
ed uncertain  by  the  terms  of  the  mortgage. 

[7]  As  intimated,  one  clause  in  the  mort- 
gage was  not  Inserted  to  protect  the  security 
but  to  place  a  burden  on  the  mortgagor: 
"Should  any  reduction  be  made  in  the  as- 
sessment of  taxes  on  said  land  by  reason  of 
this  mortgage  and  payment  thereof  required 
of  the  mortgagee  or  assigns,  then  said  mort- 
gagor shall  pay  the  taxes  on  this  mortgage 
and  the  debt  thereby  secured  before  delin- 
quent" This  merely  exacted  payment  by 
the  mortgagor  of  taxes  assessed  on  the  cred- 
its owing  the  mortgagee  which,  but  for  this, 
the  latter  must  have  paid.  But  as  pointed 
out  If  uot  paid  by  the  mortgagor  and  dis- 
charged by  the  mortgagee,  there  is  no  condi- 
tion entitling  him  to  recover  the  same  as  a 
part  of  the  indebtedness  evidenced  by  the 
note  or  otherwise  save  by  enforcing  the  lien 
specifically  stipulated  against  the  land  mort- 
gaged. 

[t]  In  this  respect  the  mortgage  differs 
from  tliat  considered  in  Gamett  v.  Meyers, 
65  Neb.  287,  91  N.  W.  400,  94  N.  W.  803  (see 
Cousterdine  T.  Moore,  65  Neb.  291,  91  N.  W. 


660 


143  NOBTHWBSTEBN  RBPOBTEB 


(Iowa 


30e,  06  N.  W.  1021,  101  Am.  St  Rep.  920), 
where  U  was  provided  that  "the  said  party 
of  the  second  part,  or  the  legal  holder  or 
holders  of  aald  note,  •  •  •  may  elect  to 
pay  snch  taxes,  assessments,  *  •  *  and 
the  amount  so  paid  shall  be  secured  by  the 
mortSrage  and  may  be  collected  In  the  same 
manner  as  the  principal  debt  hereby  secured, 
with  Interest  at  the  rate  of  ten  per  cent  per 
annnm."  In  holding  that  this  provision  ren- 
dered the  note  nonnegotlable,  the  court  seems 
to  have  held  that  under  this  clause,  taxes  so 
paid  by  the  mortgagee  might  be  recovered  in 
an  action  on  the  note,  and  therefore  the 
amount  payable  was  uncertain.  No  one  can 
anticipate  precisely  what  the  tax  levies  of  the 
future  will  be,  and  for  this  reason  such  a 
stipulation,  when  contained  in  a  note,  ren- 
ders It  iionnegotiabl&  Farquar  v.  Fidelity 
Ins.,  etc.,  Ck>.,  Fed.  Cas.  No.  4,676;  Howell 
v.  Todd,  Fed.  Cas.  No.  6,783;  Walker  t. 
Thompson,  108  Hlch.  686,  66  N.  W.  684;  Car- 
mody  v.  Crane,  UO  Mich.  508,  68  N.  W.  268. 
See,  also,  Brooke  t.  Struthers,  110  Mich.  562, 
68  N.  W.  272,  86  L.  R.  A.  636. 

[I]  As  the  provisions  of  the  mortgage  in 
the  case  at  bar  did  not  render  the  amount 
payable  on  the  note  uncertain,  the  note  can- 
not be  denounced  as  nonnegotlable  on  this 
ground.  Nor  did  the  clause  giving  the  mort- 
gagee on  breach  of  certain  conditions  the 
election  to  declare  the  entire  Indebtedness 
due.  Under  the  Negotiable  Instruments  Act 
an  instrument  to  be  negotiable  "must  be  pay- 
able on  demand,  or  at  a  fixed  or  determina- 
ble future  time."  Section  3060a,  Code  Supp. 
This  note  was  payable  "on  the  6th  day  of 
October,  1910."  It  was  certain  that  the  time 
would  arrive  when  the  note  would  be  pay- 
able, and  the  circumstances  that  it  might  be- 
come payable  before  that  time  upon  the  de- 
fault of  the  maker  in  certain  respects  at  the 
option  of  the  payee  or  holder  did  not  afTect 
Its  negotiability.  Charlton  v.  Reed,  61  Iowa, 
166,  16  N.  W.  64,  47  Am.  Rep.  808;  Chicago, 
etc..  Equipment  Co.  t.  Merchants'  Bank,  136 
U.  S.  268,  10  Sup.  Ct  999,  84  L.  Ed.  352; 
Hunter  t.  Clarke,  184  IlL  168,  66  N.  E.  207, 
75  Am.  St  Rep.  160;  Mackintosh  v.  Gibbs, 
81  N.  J.  Law,  577,  80  AtL  654,  Ann.  Cas. 
1012D,  163 ;  Merrill  v.  Hurley,  6  S.  D.  692, 
62  N.  W.  958,  55  Am.  St  Rep.  859;  Taylor 
T.  American  Nat  Bank,  63  Fla.  631,  67  South. 
678;  Barker  v.  Sartori,  66  Wash.  260,  119 
Fac.  611.  See  valuable  note  to  Holllday 
State  Bank  v.  HofTman,  Ann.  Cas.  1912D,  1. 

[10]  Decisions  to  the  contrary  may  be 
found  on  both  of  the  foregoing  propositions, 
but  our  conclusion  has  the  support  of  the 
great  weight  of  authority.  Appellant  relies 
on  Iowa  National  Bank  v.  Carter,  144  Iowa, 
715,  123  N.  W.  237;  but  the  chattel  mort- 
gage securing  the  note  there  held  nonnegotl- 
able provided  that  the  note  should  become 
due  and  payable  at  the  election  of  the  payee 
or  holder.  This,  being  independent  of  any 
default  of  the  maker,  left  him  without  pro- 


tection, and  snch  a  clause  Is  generally  held 
to  render  the  note  when  construed  tn  con- 
nection with  the  mortgage  nonnegotlable,  as 
waa  decided  in  the  above  cas&  See,  also. 
Smith  V.  Marland,.69  Iowa,  646,  IS  N.  W. 
862;  First  Nat  Bank  y.  Bynum,  84  N.  C.  24, 
37  Am.  Rep.  604;  National  Bank  v.  Arm- 
strong, 26  Minn.  631;  Carroll  County  Sav- 
ings Bank  t.  Strother,  28  S.  a  604,  6  S.  B. 
813.  Note  In  which  cases  are  collected,  to 
Klmptcin  T.  StDdebaker  Brothers  Co.,  14  Ida- 
ho, 662,  04  Pac.  1039,  126  Am.  St  Rep.  185, 
14  Ann.  Cas.  1126.  The  point  waa  not  raised 
In  Heard  v.  Dubuque  County  Bank,  8  Neb. 
10,  30  Am.  Rep.  811.  Such  a  condition  di- 
vests the  note  of  the  quality  of  certainty  in 
time  of  payment  for  this  may  be  hastened  at 
the  option  of  the  maker  alone.  We  are  of 
opinion  that  the  note  was  negotiable,  and, 
as  plaintiff  acquired  it  without  notice  and 
for  value,  that  it  waa  not  subject  to  the  de- 
fense of  payment 

[11]  III.  Only  the  president  of  the  bank 
testlfled  to  the  absence  of  notice  that  the 
note  had  been  paid,  and  it  Is  argued  that  as 
the  other  officers  might  have  been  aware  of 
this,  purchase  without  notice  was  not  proven. 
But  according  to  the  witness,  the  transac- 
tion was  with  him,  and,  though  his  evidence 
may  not  have  established  the  absence  of 
notice  conclusively,  it  waa  sutficient  to  Jus- 
tify the  finding  that  the  bank  was  without 
notice  in  acquiring  the  paper.  Amd  v.  Ayles- 
worth,  145  Iowa,  186,  123  N.  W.  aOOO,  29 
L.  R.  A.  (N.  S.)  638;  Bennett  SUte  Bank 
V.  Schloesser,  101  Iowa,  671,  70  N.  W.  705. 
Conceding  then  that  Shriver  negotiated  the 
papers  in  breach  of  faith  (see  section  3060a55. 
Code  Supp.),  and  therefore  that  burden  of 
proof  to  show  want  of  notice  was  on  plaintiff 
(section  3060a59,  Code),  such  burden  was 
met  and  plaintiff  rightly  held  a  holder  of 
the  note  in  due  course^  The  canae  Is  re- 
manded for  the  entry  at  a  decree  In  har- 
mony herewith. 

Reversed. 

WEAVER,  0.  J.,  and  EVANS,  DERMEB, 
GAYNOR,  PRESTON,  and  WITHROW,  JJ, 

concur. 


CHICAGO  ft  N.  W.  RT.  CO.  et  aL  t.  SIOUX 
OITX  STOCKYARDS  CO. 

(Snpreme  Court  of  Iowa.    Oct  23,  191S.) 

1.   JuDOIfXNT   (§  525*)— CORBTBUCmON  OF  Di- 
OBEB— RECITALa 

A  decree.  In  an  action  to  quiet  title,  recit- 
ed that  "Now  at  this  time,  December  26,  1912, 
it  being  one  of  the  regular  days  of  the  NoTem- 
ber,  1912,  term  of  court  this  cause  came  on 
for  hearing,  plaintiffs  appearing  by  their  coun- 
sel *  *  *  and  defendant  appearing  by  its 
attorneys,  *  *  •  and  thereupon  plaintiSa 
and  defendant  introduced  their  evidence  upon 
the  issues  joined,  and  the  conrt  having  heard 
the  arguments  of  counsel,"  finds,  etc.  Held, 
that  the  recital  would  not  be  construed  as  con- 
clusively showing  that  evidence  was  introduced 


•For  other  casw  see  same  topic  and  section  NUHBBB  in  Dec  Dlx.  A  Am.  Dig.  Kar-No.  Sertaa  *  Eep'r  InduM 
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on  December  26,  1912,  where  the  record  showed 
the  central? ;  tibe  recital  being  merely  the  usual 
fonnal  statement  making  the  appearance  of 
counsel  and  introduction  of  evidence  as  matters 
of  present  occurrence,  though  the  trial  was  had 
at  a  prior  date. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  M  668,  968,  982^;  Dec  Dig.  g 
525.*] 

2.  Raxlboadb  (i  82*)— BiOHT  of  Wat— Bin- 
DxiT  or  PSOOF. 

Where  plaintiff  railroad  companies  have 
possession  ol  their  right  of  way,  which  the; 
have  improved  by  constructing  tracks,  the  bur- 
den of  showing  that  the  right  of  way  granted 
to  them  by  defendant  was  to  be  held  as  such, 
merely  so  long  as  the  tracks  were  used  for  cer- 
tain commercial  purposes,  instead  of  being  that 
Qsoally  Implied  from  grants  or  dedications  of 
lights  of  way,  was  upon  defendant 

[fid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  fi  219-219;  Dec.  Dig.  |  82.*] 

3.  RAII.BOADB   (I  82*)— Eight  of  Wat— Ao- 

TIOK— StJFFICIKNOT  OF  EVIDKNOB. 

Evidence,  in  an  action  to  quiet  title  to 
land  occupied  by  plaintiffs  as  a  railroad  right 
of  way,  held  to  sustain  a  finding  that  the  land 
was  granted  to  plaintiffs  to  be  used  as  a  rail- 
road right  of  way  generally,  and  not  merely  to 
be  used  as  such  so  long  as  certain  packing 
plants,  which  the  traclu  served,  were  operated. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  if  213-219;   Dec.  Dig.  {  82.*] 

Appeal  from  District  Conrt,  Woodbniy 
Connty;  John  F.  Oliver,  Judge. 

Action  In  equity  to  qnlet  title  to  right  of 
way.  Decree  aa  prayed,  and  defendant  ap- 
peals.   Affirmed. 

MUchilst  &  Soott,  of  Sionz  City,  for  ap- 
pellant Farnswortb,  Naglestad  ft  Salinger, 
of  Sioux  City,  for  appellees. 

WEAVEB,  0.  J.  The  petition  alleges,  in 
substance,  that  during  the  years  1885  and 
1886  the  several  plaintiffs  or  their  predeces- 
aors  in  Interest  owned  and  operated  lines  of 
railway  In  the  dty  of  Slotix  City,  and  at  the 
same  time  the  defendant  company  or  its  pred- 
ecessor or  grantor  was  engaged  in  the  own- 
etship  and  operation  of  certain  stockyards 
in  said  dty;  that  about  said  time  James  E. 
Booge  and  others  associated  themselves  to- 
gether for  the  purpose  of  establishing  and 
conducting  a  paddng  plant  under  the  name 
and  style  of  the  Booge  Packing  Company,  and 
in  furtherance  of  said  scheme  said  packing 
company,  acting  through  James  E.  Booge,  re- 
quested said  railway  companies  to  build  and 
construct  tracks'  and  lines  to  said  plant  over 
and  across  certain  named  lots  and  blocks  in 
what  was  known  as  Floyd  City,  an  addition 
to  Sioux  City.  To  induce  such  action,  it  is 
alleged  said  Booge,  who  was  the  owner  of 
aU  said  lots  and  blocks,  offered  and  agreed  to 
give  and  dedicate  to  plaintiffs  a  right  of  way 
16  feet  in  width  for  such  roads  and  tracks 
over  and  across  said  property  for  the  pur- 
pose of  serving  said  packing  house  and  its  in- 
terests and  the  general  public  having  busi- 
ness therewith,  and  with  the  stockyards  com- 
pany, wliich  stockyards  were  adjacent  to  said 
property  on  the  east.    This  offer  and  dedica- 


tiou  plaintiffs  aver  were  accepted  by  said 
railway  companies,  and,  relying  thereon,  they 
went  into  possession  of  said  strip  of  ground 
or  right  of  way,  constructed  solid  and  per- 
manent embankments  thereon,  laid  perma- 
nent tracks  and  improvements  along  the  en- 
tire length  thereof,  and  from  thenoe  to  the 
present  time  they  have  continued  to  operate 
a  railroad  upon  said  right  of  way,  and  that 
such  possession  by  them  has  been  actual, 
open,  continuous,  and  adverse  for  a  period  of 
more  than  20  years.  It  la  further  alleged 
that  defendant  now  makes  some  daim  to 
said  right  of  way  adverse  to  the  plaintiffs, 
but  that  its  alleged  interest,  if  any,  was  ac- 
quired long  after  plaintiffs'  rights  in  the  prem- 
ises had  become  vested,  and  with  full  knowl- 
edge and  notice  thereof,  and  that  whatever 
rights  defendant  may  have  in  the  premises 
are  subject  to  plaintiffs'  said  easement  For 
answer  defendant  admits  that  it  claims  rights 
and  Interests  in  the  premises  adverse  to  the 
plaintiffs,  and  denies  all  other  allegations  of 
the  petition. 

[1]  L  Appellees  deny  that  the  record  shows 
any  final  Judgment  or  decree  from  which  an 
appeal  will  lie,  deny  that  the  record  of  the 
evidence  has  been  preserved  as  provided  by 
law,  and  move  that  defendant's  ap];>eal  be 
dismissed.  The  motion  is  without  merit 
The  record  suffidently  indicates  that  the  trial 
was  concluded  on  September  7, 1912,  the  rec^ 
ord  of  the  evidotce  was  certified  September 
30,  1912,  and  filed  November  13,  1912.  The 
decree  was  entered  upon  December  26,  1912, 
and  the  appeal  perfected  January  13,  1913. 
The  decree  is  prefixed  by  a  formal  redtal  as 
follows:  "Now  at  this  time,  December  26, 
1912,  it  being  one  of  the  regular  days  of  the 
November,  1912,  term  of  court,  this  cause 
came  on  for  hearing,  plaintiffs  appearing  by 
thdr  counsel,  Shull,  Farnswortb,  Sammis  & 
Stlllwell,  and  defendant  appearing  by  its  atr 
tomeys,  Milchrlst  &  Scott,  and  thereupon 
plaintiffs  and  defendant  Introduced  thdr  evi- 
dence upon  the  Issues  Joined,  and  the  court, 
having  heard  the  arguments  of  counsel,  and 
being  fully  advised  in  the  premises,  finds," 
etc.  This  redtation,  it  is  suggested,  conclu- 
sively shows  that  evidence  was  Introduced  in 
the  case  on  December  26,  1912,  which  is  a 
date  subsequent  to  the  certification  of  the 
record,  and  as  such  evidence  is  nowhere  cer- 
tified or  shown,  this  conrt  has  no  authority 
or  Jurisdiction  to  review  the  case.  No  such 
force  or  effect  will  be  given  the  redtation  in 
the  decree.  It  is  quite  the  usual  method  of 
framing  a  form  of  decree  where  it  is  thought 
necessary  or  proper  to  recite  the  fact  of  the 
appearance  of  parties  and  counsel,  the  in- 
troduction of  evidence,  and  hearing  of  ar- 
guments, to  make  such  redtal  read  as  of 
matters  of  present  occurrence  grouped  under 
the  introductory  phrase,  "Now  on  this  day," 
etc.,  although  the  actual  trial  may  have  been 
had  and  testimony  fuUy  dosed  at  some  prior 
date,  and  it  will   require  something   more 
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than  a  reference  to  snch  phraseology  to  eaa- 
taln  an  objection  to  the  jarlsdictlon  of  tbla 
court  to  entertain  an  appeal.  We  may,  per- 
haps, also  assume  that  connael  desire  us  to 
note  that  the  abstract  does  not  in  so  many 
words  say  that  the  decree  was  entered  of 
record  in  the  court  below,  although  that  ob- 
jection Is  only  obscurely  hinted  at  The  ab- 
stract does  recite  the  decree  in  full,  it  is 
given  as  a  part  of  the  abstract  of  the  record 
in  the  case,  and  we  think  the  only  fair  de- 
duction Is  that  such  decree  was  duly  entered. 
At  any  rate  we  will  not  search  abstracts  with 
a  magnifying  glass  to  discover  possible  con- 
structions thereof  whereby  we  may  deny  our 
own  jurisdiction  to  bear  appeals  which  ap- 
pear to  have  been  taken  in  good  faith,  and 
in  substantial  conformity  with  the  statutory 
requirements.  The  motion  to  dismiss  the  ap- 
peal is  overruled. 

II.  While  there  is  some  disagreement  be- 
tween the  parties  as  to  the  effect  of  the  origi- 
nal negotiations  out  of  which  the  conflicting 
claims  of  right  have  arisen,  there  Is  little,  if 
any,  marked  dispute  as  to  conditions  then  ex- 
isting, nor  indeed  as  to  what  was  then  said 
and  done  by  the  parties  in  interest  It  is 
true  that  unfortunately  no  written  agree- 
ment was  made  or  preserved,  and  the. wit- 
nesses develop  some  uncertainties  of  state- 
ment and  memory,  but  the  essential  facts 
seem  to  be  fairly  established,  and  about  as 
follows:  In  the  year  1886  the  Booge  pack- 
ing plant  was  established  on  certain  property 
owned  by  James  E.  Booge.  Its  proprietors 
were  desirous  of  having  the  plant  supplied 
with  track  connections  with  the  railroads  en- 
tering the  city.  At  the  same  time  the  stock- 
yards company  owning  conveniences  for  the 
handling  of  live  stock  traffic  in  the  Immediate 
vicinity  of  the  Booge  property  desired  track 
connection  with  the  packing  plant  in  order 
that  the  supply  of  stock  to  said  packing 
plant — ^part  or  all  of  it — might  be  handled 
by  or  through  said  yards.  Negotiations  look- 
ing to  that  end  were  had  between  the  rep- 
resentatives of  the  railway  companies,  Mr. 
Booge  for  the  packing  company,  and  Mr. 
Haakinson  for  the  stockyards  company.  An 
agreement  was  reached  between  them.  There 
was  an  understanding  that  the  terms  agreed 
upon  should  thereafter  be  reduced  to  writ- 
ing, but  the  matter  was  neglected  and  the 
agreement  remained  in  parol.  Relying,  how- 
ever, upon  said  oral  understanding,  the  rail- 
way companies  proceeded  to  locate,  build, 
and  equip  the  line  which  is  now  in  contro- 
versy, and  have  ever  since  held  possession 
thereof.  Thus  far  there  Is  little,  tf  any,  con- 
troversy. The  contest  we  have  now  to  con- 
sider is  as  to  the  extent  of  the  right  which 
the  railway  companies  acquired  by  that 
transaction.  They  claim  they  thereby  ac- 
quired a  right  of  way  in  permanency  over  the 
route  occupied  by  their  tracks.  On  the  other 
hand,  the  stockyards  company  say  that  such 
right  of  way  was  not  given  or  dedicated  for 
general  railway  uses,  but  for  the  special  ac- 


commodation of  the  business  of  the  packing 
plant ;  that  the  packing  plant  has  ceased  to 
do  business,  and  no  longer  requires  or  de- 
mands any  railway  connection  for  its  opera- 
tion ;  that  the  lots  and  blocks  over  whicli  the 
track  is  laid  have  become  the  property  of 
the  stockyards  company,  and  as  the  business 
for  the  promotion  of  which  the  alleged  right 
of  way  was  given  has  ceased  to  exist,   the 
easement  ceased  with  it  and  the  railway 
companies  may  not  rightfully  longer  main- 
tain such  tracks  or  subject  them  to   other 
railway  uses.    C!oncerning  the  original  nego- 
tlations  James  E.  Booge,  who  with  his  as- 
sociates then  owned  all  One  property  In  con- 
troversy and  was  a  t)rincipal  figure  In  the 
transaction,  testifies  as  a  witness.    He  seems 
to  have  no  present  Interest  in  the  controTersy, 
and  his  story  is  quite  direct  and  uneqaivocaL 
We  quote  from  the  abstract  of  his  evidence 
as  follows:    "I  wanted  these  trades  to  con- 
nect   with    the    tracks    between    Chambers 
street  and  the  stockyards  on  the  east   of 
Prospect  street     We  had  a  conversation  of 
just  what  we  were  to  do,  I  did,  with    the 
railroad    people.  ~  My   recollection    is    that 
I  was  to  give  the  right  of  way  for   these 
tracks,  and  it  was  well  understood  between 
the  railroad  people  and  myself  just  what  I 
was  to  do,  and  CoL  Swan  was  given  instruc- 
tions  to  make  the  contract     The  contract, 
however,  was  never  signed,  but  when   they 
buUt  the  tracks  they  built  them  at  my  re- 
quest    Q.  And  you  said  to  them  that   you 
would  give  the  right  of  way  over  those  lots? 
A.  I  think  they  required  that  of  my — they 
were  to  have  the  right  of  way — I  am  certain 
of  that    I  didn't  want  to  do  it,  but  I  dfd. 
After  that  conversation  the  tracks  were  built 
from  here  down  there  (indicating  from  Cham- 
ben  street  to  Prospect  street),  the  entire  dis- 
tance across.    Q.  You  gave  them  the  right  of 
way  across  the  lots  where  the  tracks  were 
extending  west  from  Chambers  street  up  to 
Dace  street,  the  entire  distance,  and  across 
the  lots  in  blocks  13,  10,  and  27?     A.  Tea. 
sir;   from  here  across.    Q.  The  arrangement 
was  that,  in  consideration  of  the  building  of 
these  two  tracks,   shown  on   Exhibit  A.   In 
yellow,  from  Chambers  street  east  to  Pros- 
pect street,  they  were  not  only  to  have  the 
right  of  way  across  these  blocks,  but  also 
across  the  lots  that  they  had  occupied  be- 
tween  Chambers    street   oa   the  east    and 
Lafayette  street  on  the  west  and  Dace  street 
on  the  north,  and  also  down  across  blocks  13, 
10,  and  27,  as  shown  here?    A.  Yes,  sir.     I 
think  they  required  that  of  me.    After  the 
tracks  were  built  they  were  used  for  han- 
dling my  products — of  my  house,  aud  to  bring 
hogs  into  my  own  stockyards.     Up  to  1882 
the  tracks  were  used  by  the  railroad  com- 
panies because  up  to  tliat  time  I  had  control 
of  the  property.    After  that  time  some  other 
company   Iiad   it,   and   I   suppose   used   the 
tracka" 

The  recollection  of  Mr.  Booge  in  tUs  re- 
spect is  substantially  confirmed  and  corrobor- 
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ated  by  two  of  the  persons  then  representing 
the  railway  Interest  The  testimony  of  Mr. 
Qaaklnson,  who  represented  the  stockyards 
company  in  the  negotiation  and  testified  in 
-appellant's  behalf,,  does  not  differ  materially 
from  that  to  which  we  have  referred,  except 
mat  he  has  an  indefinite  recollection  that 
some  restriction  or  time  limit  was  to  be  at- 
tached to  the  easement,  and  this  condition 
was  to  be  reduced  to  some  definite  form  and 
made  a  part  of  the  written  agreement,  which 
was  never  in  ftict  consummated.  He  does 
say  the  railway  representatives  "came  here 
to  confer  with  the  stockyards  people  and  the 
Booge  people  with  reference  to  Joint  tracks 
leading  to  the  Booge  company's  packing  plant 
I  think  there  was  an  agreement  made  where- 
by the  track  we  asked  for  was  to  be  con- 
structed and  pnt  into  the  packing  plant,  or 
rather  connect  with  the  tracks  which  were 
into  the  Booge  plant  It  was  our  under- 
standing that  the  Booge  packing  plant  would 
procure  the  right  of  way  across  their  grounds. 
The  stockyards  people  would  procure  the 
rl^t  of  way  across  their  grounds.  The 
stockyards  people  were  not  interested  in  the 
grounds  any  more  than  to  get  an  easement 
from  the  Booge  packing  plant  for  the  benefit 
of  the  railroad  companies.  Q.  The  right  of 
way  was  furnished  by  Booge  or  the  Booge 
people?  A.  Yes,  sir;  they  owned  the 
grounds,  so  far  as  I  Icnow,  and  what  they 
didn't  own  they  consented  th^  would  obtain 
for  these  tracks." 

Some  reliance  is  also  placed  by  appellant 
on  one  or  more  contracts  afterwards  made 
between  the  stockyards  company  and  the 
railway  companies  concerning  the  handling  of 
cars  moving  over  these  tracks  carrying 
freight  destined  to  said  yards.  The  point  of 
such  reliance  is  that  in  a  certain  recital,  or 
"whereas"  in  these  contracts,  it  is  stated 
that  said  railway  companies  "have  lines  of 
railway  and  have  permission  to  operate  lines 
of  railway  connecting  their  several  systems 
with  the  packing  house  of  James  B.  Booge  & 
Son,  and  the  right  to  use  said  tracks  leading 
to  said  last  named  packing  house."  It  is 
argued  that  the  quoted  language  is  in  the 
nature  of  an  admission  that  the  interest  of 
said  railway  companies  in  the  right  of  way 
in  controversy  is  something  less  than  a  per- 
manent easement  This  is  by  no  means  a 
necessary  conclusion,  and  the  so-called  adtfiils- 
a^on  is  altogether  too  vague  and  indefinite  to 
be  accorded  material  weight  in  the  dispute 
now  before  us. 

We  think  it  unnecessary  to  enter  upon  any 
elaborate  discussion  of  the  case.  The  plain- 
tiffs are  in  possession,  and  have  been  for 
more  than  a  quarter  of  a  century.  If  it  be 
true  that  the  rights  of  the  railway  companies 
were  limited  to  service  to  be  rendered  to  the 
packing  company's  business,  then  their  au- 
thority to  maintain  these  tracks  terminated 
when  that  business  was  abandoned  and  the 
plant  torn  down  in  the  year  1891.    If  such 


were  the  case,  it  seems  hardly  possible  plain- 
tiffs would  have  been  left  in  undisputed  pos- 
session and  apparently  undisputed  control 
of  said  right  of  way  for  more  than  20  years. 
Such  right  of  way  and  the  occupancy  thereof 
must  be  presumed  to  have  been  of  some  ma- 
terial value,  and  if  the  appellant  or  any  other 
person  was  entitled  to  make  adverse  claim 
thereto,  it  is  passing  strange  that  it  should 
not  have  been  sooner  voiced  or  asserted. 

Appellant  is  in  no  position  to  assert  any 
better  or  higher  claim  than  Booge  could  have 
done  had  he  never  conveyed  away  the  fee  of 
the  lots  and  blocks  over  which  the  tracks  are 
laid.  And  were  Booge  the  party  asserting 
such  claim  and  supporting  it  by  the  same 
testimony  he  has  given  herein,  it  seems  per- 
fectly clear  that  no  chancellor  would  hesitate 
to  say  tliat  by  his  own  showing  he  had  effect- 
ually disproved  his  right  to  deny  the  exist- 
ence of  the  right  of  way  so  long  as  the  plain- 
tiffs see  fit  to  maintain  the  same  for  rail- 
way traffic. 

[2, 3]  As  before  suggested,  the  plaintiffs 
are  in  possession,  the  property  is  Improved 
with  tracks  and  the  usual  accessories  to  such 
use,  and  we  think  the  burden  of  showing  that 
right  of  way  given  to  them  is  other  or  less 
than  is  usually  implied  in  grants  or  gifts 
or  dedications  to  such  uses  is  on  the  defend- 
ant This  it  has  not  done  The  evidence  in 
the  record  wUl  Justify  no  other,  conclusion 
than  was  reached  by  the  trial  court 

We  have  not  discussed  the  plaintiffs'  claim 
of  title  by  adverse  possession  because  we 
have  thought  the  appeal  would  be  better  dis- 
posed of  upon  consideration  of  the  real  merits 
of  the  dispute.  Were  it  necessary,  however, 
to  rely  upon  the  statute  of  limitations  or  the 
general  doctrine  of  adverse  possession,  we 
are  disposed  to  the  view  that  the  claim 
would  have  to  be  held  good. 

The  decree  below  is  right  and  it  is  afiirmed. 

DEBMER,  GATNOR,  and  WITHROW,  JJ., 

concur. 


HAWKBYB  LUMBER  C50.  T.  BOARD  OF 

REVIEW  OF  CITY  OF  OSKA- 

LOOSA  et  aL 

(Supreme  Court  of  Iowa.    Oct  23,  1913.) 

1.  MuRiciPAi,  Corporations  (|  974*)— Taxa- 
tion—Appeal  FROM  AssEssuBNT— Notice  ot 
Appeal. 

Code,  §  1370,  declares  that  the  dty  coun- 
cil shall  constitute  the  local  board  of  review, 
while  Code  Supp.  1907,  |  658,  par.  5,  provides 
that  the  mayor  shall  be  the  presiding  officer  of 
the  council,  with  the  right  to  vote  only  in  case 
of  a  tie.  Code  Supp.  1907,  {  1373,  declares 
that  appeals  ma^  be  taken  from  the  action  of 
the  board  of  review  to  the  district  court  of  the 
county  within  20  days  after  its  adjournment, 
by  written  notice  of  the  chairman  or  presid- 
ing officer  of  the  reviewing  board.  Held,  that 
while  the  mayor  will,  in  view  of  the  statute,  be 
presumed  to  be  the  presiding  officer  of  the 
board  of  review,  the  board  may  select  a  differ- 
ent officer,  and  where  it  appears  that  a  differ- 
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ent  officer  is  so  lelected,  Berrlce  of  notice  ppon 
him  U  sufficient  for  the  perfection  of  an  appeaL 
[Ed.  Note.— For  other  caaea,  aee  Manidpal 
Corporationa.  Cent.  Dif.  i|  2083-2086:  Dec. 
Dig.  I  974.»J 

2.  MUniCIFAL  COBFORATIONS  (I  974*)  —  As- 

BE8SUENT  —  BaiSINQ      ASSESSUENIB  —  BTAT- 

UTKS. 

Code,  }  1870,  declares  that  the  board  of 
reTiew  stiall  meet  on  Uie  first  Monday  of  April 
and  sit  from  day  to  day  until  all  its  duties  are 
completed,  which  shall  be  not  later  than  the  1st 
of  May.  Code  Sapp.  1907,  1 1873,  requires  ap- 
peals to  be  taken  from  its  action  within  20 
days  after  adjournment.  Held,  that  while  the 
statute  provides  that  the  board's  duties  shall 
be  performed  not  later  than  the  Ist  of  May, 
it  must  be  considered  as  directory,  notwith- 
standing the  fact  that  a  prompt  compliance  is 
necessary  to  enable  the  county  auditor  to  make 
out  and  transmit  to  the  State  Auditor  an  ab- 
stract of  the  property  in  his  county,  and  the 
Board  of  Equalisation  must  consider  the  as- 
sessments made  by  the  board  of  review,  and 
hence,  where  the  board  of  review  did  not  ad- 
journ until  May  23d,  an  appeal  taken  by  no- 
tice not  served  until  May  29th  was  within  time ; 
it  appearing  that  the  final  action  of  the  board 
on  ue  assessment  from  which  the  appeal  was 
taken  was  not  had  until  adjournment. 

rEid.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  ||  2083-2086;  Dec. 
Dig.  I  974.»1 

Appeal  from  District  Court,  Mahaska 
Count?;   B.  W.  Preston,  Judge. 

Motion  to  dismiss  appeal  from  an  order  of 
the  Board  of  Review,  raising  plalntUfs  as- 
sessment, vftis  overruled.  The  defendants  ap- 
peal.    Affirmed. 

McCoy  &  McCoy,  of  Oskaloosa,  for  appel- 
lants. Irving  C.  Johnson,  of  Oskaloosa,  for 
appellee. 

LADD,  J.  [1]  Tlie  stock  and  merchandise 
of  the  Hawkeye  Lumber  Company  was  as- 
sessed at  $12,600  by  the  assessor  of  the  dty 
of  Oskaloosa,  and  this  was  raised  to  $16,000 
by  the  board  of  review.  The  company  un- 
dertook to  appeal  therefrom  to  the  district 
court  by  having  service  of  notice  of  appeal 
acknowledged  by  J.  W.  La  Follett,  a  member 
of  the  council,  who  had  been  elected  chair- 
man or  president  of  the  board  of  review  for 
the  year  1912,  at  the  meeting  of  that  body 
on  April  1,  1912.  One  ground  of  the  motion 
to  dismiss  the  appeal  was  that  notice  of  ap- 
peal should  have  been  served  on  the  mayor. 
Section  1373  of  the  Code  Supplement  pro- 
vides that  "appeals  may  be  taken  from  the 
action  of  the  board  with  reference  to  such 
complaints  (of  parties  aggrieved)  to  the  dis- 
trict court  of  the  county  in  which  such 
board  holds  Its  sessions,  within  twenty  days 
after  Its  adjournment  Appeals  shall  be  tak- 
en by  a  written  notice  to  that  effect  to  the 
chairman  or  presiding  officer  of  the  re- 
viewing board,  and  served  as  an  original  no- 
tice." SecUon  1370  of  the  Code  declares  that 
the  dty  council  shall  constitute  the  local 
board  of  review,  but  does  not  Indicate  who 
shall  preside.  Paragraph  5  of  section  658 
of  the  Code  Supplement  enacts  that  "he  (the 


mayor)  diaU  be  the  presiding  officer  of  the 
council  with  the  right  to  vote  only  in  case 
of  a  tie."  Though  acting  In  a  different  ca- 
pacity, the  personnel  of  the  dty  council  and 
board  of  review  are  the  same,  and  the  mayor 
is  presumed  to  have  been  the  presiding  of- 
ficer of  the  board  of  review  as  he  is  of  the 
coundl,  unless  the  contrary  appears  of  rec- 
ord, and  that  is  all  that  was  held  in  Frost 
▼.  Board  of  Beview,  118  Iowa,  547,  86  N.  W. 
770.  In  this  case,  the  record  disclosed  af- 
firmatively that  he  was  not  the  presiding 
officer  of  the  board  of  review,  but  that  La 
Follett  was  chairman  thereof  during  the  pe- 
riod of  its  offldal  existence  in  1012.  This 
being  so,  he  was  the  person  plainly  designat- 
ed in  the  language  of  the  statute  quoted  up- 
on whom  to  serve  the  notice  of  appeal  la 
naming  the  chairman  or  presiding  officer  of 
the  board  as  the  person  upon  whom  to  serve 
such  notice,  the  lawmakers  recogntoed  the 
power  of  the  board  of  review  to  select  some 
one  other  than  the  mayor  to  preside  at  Its 
meetings,  and,  having  done  so,  and  this  ap- 
pearing of  record,  the  notice  of  appeal  should 
be  served  upon  him  rather  than  the  mayor. 
[2]  II.  Service  of  the  notice  of  appeal  from 
the  action  of  the  board  of  review  in  raising 
the  assessment  was  not  acknowledged  until 
May  29,  1912.  Under  the  statute  quoted,  the 
appeal  must  have  been  taken  within  20  days 
after  the  adjournment  of  that  body.  Sec- 
tion 1870  of  the  Code  provides  that  "^e 
board  shall  meet  on  the  first  Monday  of 
April,  at  the  office  of  the  township,  d^  or 
town  clerk  or  recorder,  and  sit  from  day  to 
day  until  all  its  duties  are  completed  which 
shall  not  be  later  than  the  first  of  May"  and 
adjust  the  assessments.  As  service  of  the 
notice  of  appeal  was  acknowledged  on  May 
29th,  more  than  20  days  after  the  board  of 
review  should  have  completed  its  work,  ap- 
pellants contend  the  appeal  was  not  taken  in 
time,  and  should  have  been  dismissed.  On 
the  other  hand,  appellees  argue  that  final  ac- 
tion was  not  taken  by  the  board  of  review, 
and  it  did  not  adjourn  until  May  23,  1912, 
and  that  the  statute  should  be  construed  as 
directory,  aud  that  if  so  construed,  the  ap- 
peal was  within  the  time  prescribed.  The 
minutes  of  the  various  meetings  of  the  board 
disclose  that  on  April  17th  a  motion  that 
"the  Hawkeye  Lumber  Company  be  raised 
from  $12,600  to  $16,000"  was  carried.  Two 
days  later,  a  more  formal  resolution  to  the 
same  effect  was  adopted  and  April  25th  fixed 
as  the  day  on  which  objections  thereto  and 
to  other  increases  of  assessment  would  be 
heard.  Notice  was  served  on  the  company  as 
directed  by  statute,  and  it  appeared  through 
Its  manager  and  on  April  26th  interposed 
objections.  On  April  30,  1912,  a  resolution 
fixing  assessments,  including  that  of  this 
company,  was  adopted,  but  at  the  same  meet- 
ing the  mayor  was  "instructed  to  secure  ex- 
pert, and  have  stock  of  Hawkeye  Lumber 
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Company  InToioed,"  and  on  the  same  day  It 
was  resolved  tbat  ''tbe  board  do  now  ad- 
journ to  the  16th  day  of  May,  1912,  at  2  p. 
m.,  to  Gonaider  the  Hawkeye  Lumber  Com- 
pany's assessment."  On  May  23,  1912,  it 
was  resolved  "that  the  assessment  of  the 
Hawkeye  Lumber  Company  be  placed  and 
raised  from  $12,500  to  |16,000."  Final  ad- 
journment was  taken  then  within  20  days 
prior  to  the  acknowledgment  of  service  of  tike 
original  notice ;  and,  unless  the  board  of  re- 
view was  without  authority  to  continue  its 
meetings  after  May  Ist,  the  motion  to  dis- 
miss was  rightly  overmled.  This  depends 
on  whether  the  statute  shall  be  construed  as 
directory  or  mandatory.  We  know  of  no 
general  mie  by  which  to  test  a  statute  in 
this  respect  Tbe  issue  does  not  depend  on 
the  foim  of  the  statute,  but  upon  the  inten- 
tion of  the  Legislature,  to  be  ascertained 
from  a  consideration  of  the  entire  act,  its 
nature,  its  object,  and  the  consequences  that 
would  result  from  construing  it  one  way  or 
the  other.  86  Cyc.  1157.  Ordinarily  statutes 
which  are  for  the  guidance  of  officers  in  the 
conduct  of  business  devolving  upon  them,  de- 
signed to  secure  order,  system,  and  dispatch 
In  the  proceedings,  and  in  the  disregard  of 
which  the  rights  of  persons  Interested  can- 
not be  injuriously  atTected,  are  held  to  be 
directory.  Easton  v.  Savery,  44  Iowa,  654; 
HnblieU  v.  Polk  County,  106  Iowa,  618,  76 
N.  W.  864. 

If,  however,  the  language  of  such  a  stat- 
ute Is  accompanied  by  negative  words  im- 
porting  that  the  act  or  acts  required  shall 
not  be  done  in  a  manner  or  at  a  time  other 
than  that  prescribed,  it  must  be  constsued 
as  mandatory.  Jndgia  Cooley,  after  review- 
ing tbe  dedsions  lays  down  the  rule  as  fol- 
lows: "Those  directions  which  are  not  of 
the  essence  of  the  thing  to  be  done,  but 
which  are  given  with  a  view  merely  to  a 
proper,  orderly,  and  prompt  conduct  of  busi- 
ness, and  by  a  failure  to  obey  which  tbe 
rights  of  those  interested  will  not  be  prej- 
udiced, are  not  commonly  to  be  regarded  as 
mandatory;  and,  if  tbe  act  is  performed, 
but  not  in  the  time  or  In  the  precise  mode 
indicated,  it  may  still  be  sufficient  if  that 
which  is  done  accomplished  the  substantial 
purpose  of  the  statute.  But  this  rule  pre- 
supposes tliat  no  negative  words  are  em- 
ployed In  the  statute  which  expressly  or  by 
necessary  implication  forbid  the  doing  of  the 
act  at  any  other  time,  or  in  any  other  man- 
ner than  as  directed."  Cooley,  Constitu- 
tional Limitations  (5th  Ed.)  p.  92. 

In  2  Sutherland  on  Statutory  Construction, 
I  <ai,  the  author  concludes,  after  quoting 
from  tbe  cases,  that:  "Unless  a  fair  consid- 
eration of  a  statute,  directing  the  mode  of 
proceeding  of  public  officers,  shows  that  the 
Legislature  intended  compliance  with  the 
provision  in  relation  thereto  to  be  essential 
to  the  validity  of  the  proceeding,  it  is  to  be 
regarded  as  directory  merely.    Those  direc- 


tions which  are  not  of  tbe  essence  of  the 
thing  to  be  done,  but  which  are  given  with  a 
view  merely  to  the  proper,  orderly,  and 
prompt  conduct  of  the  business,  and  by  the 
failure  to  obey  which  the  rights  of  those  in- 
terested will  not  be  prejudiced,  are  not  com- 
monly to  be  regarded  as  mandatory ;  and  if 
the  act  is  performed,  but  not  in  the  time  or 
in  fhe  precise  mode  indicated,  it  will  still 
be  sufficient.  If  that  which  Is  done  accom- 
plishes the  substantial  purposes  of  the  stat- 
ute." 

Negative  terms  are  quite  generally  treated 
as  indicative  of  a  legislative  intent  that  the 
provision  shall  be  Imperative  (State  v.  Rus- 
sell, 90  Iowa,  672,  68  N.  W.  916,  28  L.  R 
A.  196;  Starling  v.  Bedford,  94  Iowa,  194, 
62  N.  W.  674),  but  as  is  stated  in  26  Am.  & 
Elng.  Eiicy.  of  Law  (2d  Eld.)  689:  "As  a  rule 
of  universal  application,  this  cannot  be  re- 
Ued  on,  as  provisions  framed  in  negative 
language  have  been  adjudged  to  be  directory 
merely.  Nevertheless,  it  is  undoubtedly  true 
that  a  design  to  make  a  provision  merely  di- 
rectory is  more  rarely  to  be  found  under  neg- 
ative words."  Where  a  negative  is  not  con- 
strued to  Indicate  the  imperative,  this  is  gen- 
erally because  of  the  consequences.  Thus  in 
Company  of  Proprietors  of  Margate  Pier  v. 
Hannau,  S  B.  &  Aid.  266,  the  act  provided 
"that  no  person  or  persons  to  be  named  In 
such  commission  shall  be  thereby  or  by  this 
act  authorized  to  act  as  a  Justice  of  the 
peace,  unless  he  shall  have  such  qualifica- 
tions as  will  authorize  him  to  act  for  a 
county,  and  unless  he  shall  have  taken  and 
subscribed  the  oaths,  and  delivered  in  at 
some  General  Sessions  to  be  holden  in  some 
one  of  the  Cinque  Ports,  the  certificate  re- 
spectively required  to  be  taken  and  sub- 
scribed and  delivered  in  by  persons  qualify- 
ing themselves  to  act  for  counties."  One 
Dyson  had  omitted  to  deliver  the  certlflcate 
and  to  take  oath  at  the  General  Sessions  of 
any  of  the  Cinque  Courts,  and  bis  acts  were 
held  to  be  valid  notwithstanding  another  act 
declared  that  no  person  shall  be  capable  of 
being  a  Justice  unless  so  qualified,  and  that, 
if  one  so  act,  he  be  fined.  This  was  because 
of  the  consequences  of  any  other  conclusion ; 
the  court  upholding  the  acts  as  valid,  but 
saying  the  Justice  might  be  punished.  While 
the  language  of  the  statute  under  considera- 
tion is  negative  in  form — "not  later  than  the 
first  of  May" — ^it  Imports  no  more  than  had 
it  read,  "within  the  month  of  May,"  and  nu- 
merous authorities  may  be  found  holding 
that  a  statute  requiring  that  the  particular 
act  be  done  on  or  before  a  day  mentioned,  or 
within  a  designated  number  of  days  after  a 
specified  event,  is  to  be  regarded  as  directo- 
ry. See  1  Cooley  on  Taxation,  p.  486,  and 
cases  dted  in  footnote.  Thus  a  statute  re- 
quired that  the  "city  council  of  each  munic- 
ipal coriwration  is  required  to  cause  to  be 
certified  to  the  county  auditor  on  or  before 
the  first  Monday  of  September /Of  M.chyear, 
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the  per  cent:  or  number  of  mills  on  the  dollar 
of  taxes  levied  for  all  dty  purposes  by  them 
on  the  taxable  property  within  said  corpora- 
tion for  the  year  next  ensuing,  as  shown  by 
the  assessment  roll  of  the  city  for  the  said 
year."  The  certification  of  such  taxes  to  the 
Auditor  September  24tb  was  held  to  be  in 
time.  Taylor  ▼.  McFadden,  84  Iowa,  262,  SO 
N.  W.  1070.  In  BnrUngton  Gas  Light  Com- 
pany V.  City  of  Burlington,  101  Iowa,  458,  70 
N.  W.  628,  a  provision  of  section  1366,  re- 
quiring the  assessor  to  lay  the  assessment 
rolls  as  prepared  by  him  before  the  bf>ard  of 
review  "on  or  before  the  iirst  Monday  of 
April  in  each  year  for  correction"  was  con- 
strued to  be  directory,  notwithstanding  a 
penalty  was  prescribed  in  section  1367  upon 
failure  on  the  part  of  the  assessor  to  perform 
any  of  his  duties  "at  a  time  and  in  the  man- 
ner specified."  The  object  of  the  statuteun- 
der  consideration  was  to  promote  order  and 
system  to  the  end  that  the  work  of  the  board 
of  review  should  be  completed  in  time  to 
enable  the  assessor,  under  section  1366  of 
the  Code,  "when  such  correction  has  been 
completed  •  •  •  to  make  up  the  assess- 
or's books  In  duplicate  from  such  assessment 
rolls,"  to  make  the  required  computations 
and  entries  "and  not  later  than  the  15th  day 
of,  April  return  one  of  such  books  to  the 
township  clerk,  and  to  the  city  or  town  clerk 
not  later  than  the  10th  day  of  May,  and  the 
other,  together  with  the  assessment  rolls, 
plat  book  and  all  statements  which  have 
been  furnished  to  him  in  connection  with  the 
assessment,  to  the  county  auditor." 

The  county  auditor  is  required  by  section 
1377  of  the  Code  to  make  out  and  transmit 
to  the  Auditor  of  State  an  abstract  of  the 
real  and  personal  property  in  his  county, 
and  under  the  following  section  the  execu- 
tive council  is  required  to  meet  as  a  board  of 
review  on  the  2d  Monday  of  July  each  year 
and  after  equalizing  the  valuation  of  prop- 
erties between  the  several  counties,  which  is 
required  to  be  done  before  the  first  Monday 
of  August,  the  Auditor  of  State  must  trans- 
mit to  each  county  auditor  a  statement  of 
the  percentage  to  be  added  to  qr  deducted 
from  the  valuation  of  each  kind  or  class  of 
property  in  his  county,  and  shall  certify  the 
rate  of  said  tax  fixed  as  required  by  law. 
Section  1382,  Code.  Manlfestiy  it  is  neces- 
sary that  each  officer  or  board  shall  per- 
form the  duties  promptly,  to  the  end  that 
those  following  may  be  able  to  do  what  is 
required  of  (hem  in  time  to  insure  the  proper 
levy  and  collection  of  taxes  to  meet  the  pub- 
lic needs.  But  there  is  no  more  occasion  for 
construing  the  statute  fixing  the  time  when 
the  local  board  of  review  shall  perform  its 
duties  to  t>e  mandatory  than  there  was  for 
saying  the  statute  fixing  the  time  of  re- 
turning the  assessor's  books  was  mandatory. 
As  said,  these  various  statutes  were  enacted 
to  secure  the  orderly  and  prompt  discharge 


of  the  duties  by  the  various  officials  and 
bodies  involved,  and  though  the  time  defined 
should  be  regarded  as  a  command  and  obey- 
ed, yet  it  ought  not  to  be  held  that  a  mere 
delay  of  a  few  days  will  Invalidate  any  of 
these  acts  and  defeat  the  purposes  souebt, 
and  deprive  the  govenunent  of  the  funds  es- 
sential to  discharge  its  functions.  The  local 
boards  of  review  are  composed  of  officers 
discharging  other  duties,  and  who  act  in  this 
capacity  for  a  brief  period  only,  and  we 
think  that,  even  though  section  1370  enacts 
that  the  particular  duties  shall  be  performed 
not  later  than  the  1st  of  May,  yet  as  no 
prejudice  can  result  to  the  taxpayer,  per- 
formance within  a  reasonable  time  thereafter 
is  not  invalid.  Though  the  city  council  bad 
passed  a  resolution  raising  the  assessment 
within  the  time  fixed,  it  plainly  appears  that 
this  was  not  regarded  as  final,  but  that  the 
hearing  was  postponed  to  enable  a  further 
investigation,  and  that  final  action  was  not 
taken  until  the  23d  of  May.  We  think  the 
statute  should  be  construed  as  directory,  and 
that  the  district  court  acquired  Jurisdiction 
by  the  service  of  the  notice  of  appeal  within 
20  days  after  the  final  adjournment  of  the 
board  on  May  23d.  The  motion  to  dismiss 
was  rightly  overruled. 
Affirmed. 

WBAVBB,  a  J.,  and  BVANS  and  GAT- 
NOR,  JJ.,  concur. 


HUBSTON  V.  PBEFERBED  ACCIDBNT 

INS.  CO. 
(Supreme  Court  of  Iowa.    Oct  23,  1913.) 

1.  JUDOHENT    (f  143*)  —  NeOLECT  OF  AXTOB- 
NET— RESPONSIBIUTY  OF  CLIkNT. 

A  client  is  charged  with  the  neglect  of  his 
attorney  in  conducting  the  Utigation. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  268,  270,  27S^^1:  Dec.  Dig.  i 
143.*] 

2.  JuDOKENT  (i  143*)— Beusf  fboh  Mistake 
OR  Misfortune. 

The  courts  have  always  relieved  from  the 
results  of  accident,  mistake,  and  misfortune  not 
caused  through  neglect  or  inactivity. 

[Ed.  Note. — For  other  cases,  see  Jadgment. 
Cent  Dig.  i$  268,  270,  27^^;  Dec.  Dig.  { 
143.*) 

3.  APPEAJL  AND  ERBOB  (§  857*)— JUOOUENT   (S 

189*)— l)ErADi,T— Vacating— DiscBKTiON  or 

COUBT. 

A  large  discretion  is  vested  in  the  trial 
court  in  the  diatter  of  setting  aside  a  default 
judgment  and  its  action  wUl  not  be  disturbed 
m  absence  of  manifest  abuse,  and  the  rule  ap- 
plies to  proceedings  to  set  aside  a  default  un- 
der Code,  |i  4091-4099,  as  weU  as  to  a  mo- 
tion to  set  It  aside  under  section  3790. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3823;  Dec.  Dig.  {  957;* 
Judgment  Cent  Dig.  {{  26S-268;  Dec.  Dig.  | 
189.*) 

4.  Judgment   (S   143*)— Default— Vacaiino 
— Gbounds. 

Where  the  attorney  for  defendant  did  not 
appear  in  time  because  the  case  did  not  appear 
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in  the  list  of  appearance  cases  upon  the  print- 
ed copy  of  the  bar  calendar  made  hy  the  clerk 
pursuant  to  Code,  §  3661,  but  appeared  among 
the  cases  noted  for  trial,  there  was  no  abuse 
of  discretion  in  setting  aside  the  judgment, 
■sphere  the  attorney  acted  immediately  upon  dis- 
covering the  mistake. 

[E2d.  Note.— For  other  cases,  see  Jadement, 
Cent.  Dig.  U  269,  270,  272-291;  Dec  Dig.  i 
143.*] 

5.  ATFiDAvrrs  (|  5*)— Atithobitt  to  Takb— 
Vacating  Default. 

The  fact  that  the  affidavits  in  support  of 
a  motion  to  set  aside  a  default  judgment  were 
made  before  an  attorney  in  the  case  did  not 
prevent  the  court  from  acting  on  them. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig'.  H  18-27;   Dec.  Dig.  i  5.*] 

6.  Judgment    (|   160*)— Default— Affidavit 

OF  MEBITS — VERIFICATION    BY  ATTORNEY. 

Code,  I  3584,  providing  that,  if  the  state- 
ments of  a  plea<Ung  are  Imown  to  any  other 
person  than  the  party,  such  person  may  make 
the  affidavit  which  shall  contain  averments 
showing  competency,  does  not  apply  to  the  ver- 
ification of  an  affidavit  of  merits  so  that  such 
affidavit  was  not  objectionable  as  not  showing 
knowledge. 

[Eld.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  314-316;   Dec  Dig.  g  160.*] 

7.  Judgment  (|  177*)- Vacating  Default- 
Proposed  Answer— Verification— Waiver 
OF  Objecttons. 

Under  Code,  S  3588,  providing  that  a  plead- 
ing not  duly  verified  may  be  stncken  on  mo- 
tion,  bnt  such  defect  is  waived  if  the  other 
party  proceeds  to  trial  without  such  motion, 
any  defect  in  the  verification  of  a  proposed  an- 
swer was  waived  by  filing  objections  to  the 
motion  to  set  aside  the  default  and  against  the 
accompanying  affidavits  and  pleadings  on  the 
ground  of  insufficiency  of  facts  and  going  to 
trial  on  the  merits  of  the  motion. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  J  258;   Dec.  Dig.  {  177.*] 

Appeal  from  District  Court,  Lee  County; 
W.  S.  Hamilton,  Judge. 

Appeal  by  plalntUI  .from  an  order  setting 
aside  default  and  decree  entered  in  the 
district  court    Afflrmed. 

B.  F.  Jones  and  Bernard  A.  Dolan,  both  of 
Keokuk,  for  appellant.  Hughes  &  McCoid,  of 
Keokuk,  for  appellee. 


•  WITHKOW,  J.  1.  The  appellant  brought 
an  action  In  equity  In  the  district  court  of 
I^ee  county,  at  Keokuk,  upon  an  accident  In- 
suntnce  contract  with  the  defendant  (appel- 
lee). The  petition  was  filed  April  23,  1012, 
and  original  notice  returnable  at  the  May 
term  of  court  was  placed  in  the  hands  of  the 
sberUr  for  service.  No  person  was  found  upon 
whom  service  could  properly  be  had,  and  the 
service  was  not  made  for  the  May  term. 
Thereafter  another  notice  was  issued  and 
served,  returnable  at  the  September  term  of 
court  As  appears  from  the  record,  after 
service  of  the  second  notice  the  agent  of  ap- 
pellee, upon  whom  such  service  was  made, 
took  it  to  Hughes  &  McCold,  a  Arm  of  at- 
torneys in  Keokuk,  some  time  in  June,  1912, 
and  retained  them  to  make  defense.    On  the 


2d  day  of  the  September  term  of  the  court,  to- 
wit  September  23,  1912,  no  appearance  hav- 
ing been  entered,  the  plaintifT  in  the  action 
took  default,  and  on  the  following  day,  Sep- 
tember 24th,  decree  was  entered  in  favor  of 
plaintiff.  On  September  26th  the  defendant, 
this  appellee,  filed  its  motion  to  set  aside  the 
default  and  judgment,  attaching  to  such  mo- 
tion affidavits  of  cause  and  also  an  affidavit 
of  merits,  as  required  by  statute,  together 
with  an  answer.  The  grounds  of  the  motion 
as  shown  by  the  affidavits  of  the  attorneys 
for  the  appellee  were  as  follows:  That  the 
action,  having  been'  commenced  April  23d, 
was  entered  on  the  appearance  calendar  of 
the  printed  bar  docket  for  the  May  term. 
That,  in  making  up  the  bar  docket  for  the 
September  term,  the  cause  was  placed  among 
the  continued  causes  and,  at  the  instance  of 
counsel  for  appellant  was  noted  for  trial  at 
the  September  term.  That  the  principal 
charge  of  the  case  was  with  E.  V.  McCold, 
one  of  counsel  for  the  defendant  and  at  the 
opening  of  the  September  term  he  was  ab- 
sent attending  court  In  another  county.  His 
partner,  F.  T.  Hughes,  was  present  on  the 
opening  day  of  the  court  at  Keokuk  and  en- 
tered appearance  and  took  time  to  plead  in 
all  cases  on  the  appearance  docket  where 
the  firm  had  bem  retained.  In  his  affidavit, 
and  also  in  his  testimony,  Mr.  Hughes  states 
that  this  action  being  really  an  appearance 
cause,  and  not  appearing  on  the  printed  bar 
docket  supplied  to  the  attorneys,  and  suppos- 
ing that  it  would  be  on  the  appearance  doc- 
ket If  plaintUf  Intended  to  push  the  action, 
he  was  misled.  He  did  not  examine  the  of- 
ficial appearance  docket  kept  by  the  clerk  but 
relied  upon  the  printed  bar  docket  Upon  his 
return  to  Keokuk,  a  day  or  two  later,  Mr. 
McCoid  went  over  the  bar  docket  with  his 
partner  to  ascertain  what  steps  had  been  tak- 
en in  their  several  cases,  and  discovery  was 
then  made  that  this  cause  appeared  among 
the  continuance  cases  and  had  been  noted  for 
trial.  Ascertaining  further  that  default  had 
been  taken  and  decree  entered,  counsel  for 
the  defendant  this  appellee,  immediately  pre- 
pared and  filed  an  application  to  set  aside  the 
default  and  judgment  asking  that  defendant 
be  permitted  to  make  defense ;  such  applica- 
tion having  been  filed  during  the  term  and  on 
the  second  day  after  the  entry  of  judgment 
To  this  the  appellant  filed  objections.  Upon 
hearing  oral  testimony  was  taken,  in  addi- 
tion to  the  affidavits  filed,  and  on  October 
10th  the  trial  court  vacated  the  decree  and 
set  aside  the  default  from  which  action  this 
appeal  was  taken.  The  nature  of  appellant's 
objections  will  appear  In  the  further  con- 
sideration of  the  case. 

2.  Appellant  claims  that  the  record  shows 
that  the  judgment  and  decree  entered  in  the 
case  was  due  to  the  failure  of  the  attorneys 
for  the  defendant  to  appear,  and  that  no 
valid  excuse  is  offered  for  such  want  of  ap- 
pearance. 


•For  other  cas^  •««  nm«  topic  and  Motion  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Ker-No.  Serle^^Rep'r  Indeze* 
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[1  ]  It  la  a  mle  well  settled,  and  necessary 
for  tbe  orderly  and  timely  diacbarge  of  the 
business  of  the  courts,  that  a  client  Is  charged 
with  tbe  neglect  of  his  attorney.  This  gen- 
eral rule  Is  stated  In  many  of  our  decided 
cases,  among  which  are  Chnrch  t.  Lacy,  102 
Iowa,  235,  n  N.  W.  338;  Sloux  City  Mfg.  Co. 
V.  Boddy,  108  Iowa,  638,  79  N.  W.  350 ;  Barto 
V.  Electric  Co.,  119  Iowa,  179,  93  N.  W.  268. 

[2]  While  recognizing  such  rule,  the  case 
last  noted  nses  the  following  language:  "But 
it  has  ever  been  the  purpose  of  the  courts  to 
relieve  from  accident,  mistake,  and  mis- 
fortune not  brought  about  through  neglect  or 
Inactivity.  There  is  no  difficulty  in  announc- 
ing the  general  rules  which  should  govern  In 
such  applicatloDB  as  this,  but  trouble  arises 
when  attempt  is  made  to  apply  these  rules 
to  the  facts  of  tbe  particular  case.  Hence  it 
has  been  said  that  each  case  must  be  de- 
termined to  a  great  extent  upon  its  own  cir- 
cumstances." 

To  be  considered  in  connection  with  this 
role  is  Code,  |  3790,  which  provides:  "De- 
fault may  be  set  aside  on  such  terms  as  to  the 
court  may  seem  Just,  among  which  must  be 
that  of  pleading  issuably  and  forthwith,  but 
not  unless  an  affidavit  of  merits  is  filed,  and 
a  reasonable  ezcnse  shown  for  having  made 
such  default,  nor  unless  application  therefor 
is  made  at  the  term  In  which  default  was  en- 
tered." 

The  motion  to  set  aside  the  default  having 
been  made  in  the  term  when  such  default  was 
entered,  and  having  been  supported  by  an  af- 
fidavit of  merits  and  an  answer,  which  for 
the  purpose  of  the  phase  of  the  case  present- 
ed in  this  division  of  the  opinion  we  assume 
to  be  sufficient,  it  remains  to  be  determined 
whether  the  showing  of  facts  is  such  that  it 
must  be  found  that  the  trial  court  committed 
an  abuse  of  discretion  in  sustsdnlng  the  mo- 
tion and  permitting,  defense  to  be  mad& 

[3]  The  proposition  Is  thus  stated  for  tbe 
reason  that  this  court  has  held  that  a  very 
large  discretion  is  vested  In  the  trial  court 
In  the  matter  of  setting  aside  a  default ;  and, 
unless  there  Is  manifest  abuse  of  discretion, 
its  action  in  allowing  a  trial  on  the  merits 
will  not  be  disturbed.  Sltzer  ▼.  Fenzloff,  112 
Iowa,  491,  84  N.  W.  614;  Foley  v.  Lelsy 
Brewing  Co.,  116  Iowa,  179,  89  N.  W.  280; 
Barto  ▼.  Electric  Co.,  supra.  And  this  rule 
applies  as  well  to  proceedings  to  set  aside 
default  and  judgment  brought  under  chapter 
1,  tit  20,  of  the  Code,  as  to  a  motion  to  set 
aside  default  under  Code,  i  3790.  Sitser  t. 
Fenzloff,  supra.  By  both  parties  this  pro- 
ceeding is  treated  as  being  under  the  section 
last  quoted;  and,  as  the  rule  is  substantially 
the  same  in  either  case,  we  need  not  discuss 
the  question  of  method. 

[4]  By  Code,  |  3661,  it  is  made  the  duty  of 
the  clerk  to  furnish  to  the  court  and  to  the 
bar  a  sufficient  number  of  printed  copies  of 
the  calendar.  While  such  does  not  consti- 
tute one  of  the  official  records  of  the  court 
(Glftord  T.  Cole,  67  Iowa,  272,  10  N.  W.  672), 


it  Is  nevorthelesa  a  means  of  Information  up- 
on which  attorneys  have  come  to  rely,  as 
showing  the  pending  causes.  While  one  may 
not  be  Indulged  in  placing  full  reliance  upon 
the  bar  docket  to  the  exclusion  of  ascertain- 
ing what  the  official  record  shows  as  to  the 
status  of  causes  in  which  he  may  be  interest- 
ed, yet  where  the  printed  docket  is  mislead- 
ing to  the  attorney,  or  falls  to  give  to  him 
the  information  which  he  reasonably  may 
expect  to  be  there,  and  when  upon  discover- 
ing bis  mistake,  immediate  action  Is  taken 
to  protect  the  interests  of  his  client,  we  would 
be  reluctant  to  hold  that  the  trial  court,  with 
Its  knowledge  of  the  situation  and  of  the 
methods  of  practice  in  Its  court,  had  abused 
discretion  in  setting  aside  a  default  and 
Judgment  obtained  under  such  conditions. 
We  think  the  record  fairly  shows  that  the 
attorney  fur  the  appellee  was  misled  as  to 
his  duty  because  the  case  did  not  appear  in 
the  list  of  appearance  cases  but  among  those 
noted  for  trlaL  Upon  discovering  the  mis- 
take, action  was  Immediately  taken,  and  we 
cannot  hold  that  the  trial  court  exceeded  its 
power  in  setting  aside  the  default  and  Judg- 
ment, unless  because  of  other  contentions  of 
the  appellant  it  be  found  that  there  were  no 
such  affidavits  and  pleadings  filed,  as  to  form 
and  substance,  as  would  give  to  the  court 
the  power  to  act 

[E]  8.  Affidavits  filed  by  Mr.  Hughes  in 
support  of  the  motion  were  sworn  to  by  Mr. 
McCoid  as  a  notary  public,  and  the  affida- 
vit by  Mr.  McCold  was  sworn  to  by  his  part- 
ner as  a  notary  public.  Also  the  answer 
which  was  filed  was  verified  by  F.  T.  Hughes 
before  his  partner  as  a  notary  public.  It  is 
claimed  by  the  appellant  that  affidavits  made 
before  one  who  is  an  attorney  in  the  case  are 
nullities,  and  the  trial  court  had  not  the 
right  to  consider  them.  The  cases  cited  by 
appellant  do  not  support  this  proposition. 
In  Empire  Mortgage  Company  v.  Beechley, 
137  Iowa,  7,  U4  N.  W.  656,  126  Am.  St  Rep. 
248,  it  was  held  by  this  court  that  an  affida- 
vit of  publication  of  notice  in  proceedings 
in  attachment  against  a  nonresident,  sworn 
to  by  the  publisher  before  the  plalntUt  in  the 
action,  who  was  a  notary  public,  was  insuffi- 
cient and  conferred  no  Jurisdiction  upon  the 
trial  court  This  case  was  decided  under  the 
authority  of  Bank  t.  Radtke,  87  Iowa,  366,  64 
N.  W.  435,  and  Smith  v.  Clark,  100  Iowa,  609, 
69  N.  W.  lOU ;  the  mle  stated  in  those  cases 
being  tiUit  an  acknowledgment  of  mortgages 
taken  by  a  notary  public^  who  is  Interested  in 
the  transaction,  in  the  one  case  as  a  partner 
and  in  the  other  as  a  stockholder,  in  tbe 
bank  to  which  the  mortgages  were  given,  was 
invalid  because  of  the  beneficial  Interest  of 
the  notary  public.  We  have  not  held,  al- 
though in  some  states  such  appears  to  be  the 
rule,  that  an  attorney  in  a  case  cannot  as  a 
notary  public  administo'  the  oath  in  affida- 
vits filed  in  the  case.  The  reason  of  person- 
al or  pecuniary  interest  which  is  the  basis 
of  the  cited  cases,  has  not4he  same  appllca- 

Digitized  by  LjOOQlC 


Iowa) 


HESSIQ-BLUS  DBUQ  OO.  t.  'rODI>-BAKSR  DBUQ  CX>. 


669 


tlon  under  onr  dedstoiu  to  attorneys  repre- 
senting a  party  as  to  the  party  hImBeK,  nor 
bas  this  court  applied  tbe  rule  to  affidavlto 
as  dlstlngnlshed  from  acknowledgments,  ex- 
cepting when  the  affidavit  was  the  basis  of 
a  right  and  was  made  before  a  party  to  the 
proceeding. 

[6]  4.  It  is  also  claimed  that  the  Teriflcation 
of  the  affidavit  of  merits  and  also  of  the 
answer,  sworn  to  by  F.  T.  Hughes  as  one 
of  the  attorneys  for  the  defense,  did  not 
show  such  knowledge  as  entitled  It  to  be 
treated  as  a  proper  pleading  or  showing  in 
the  case.  Ciode,  S  3684,  provides  that,  "if  the 
statements  of  a  pleading  are  known  to  any 
other  person  than  the  party,  such  person  may 
make  the  affidavit  which  shall  contain  aver- 
ments showing  affiant  competent  to  make  the 
same."  Under  Ciode,  {  3583,  which  governs 
the  affidavit  made  by  attorneys  In  the  cause, 
this  court  has  held  that  the  rule  as  to  show- 
ing competency  applies  to  pleadings  only  and 
not  to  other  matters  which  may  require  ver- 
ification. Carpenter  v.  Clements,  122  Iowa, 
298,  98  N.  W.  129;  Sioux  VaUey  Bank  v. 
Kellog.  81  Iowa,  124,  46  N.  W.  859. 

[7]  The  objections,  therefore,  are  without 
merit  to  the  affidavits  as  to  want  of  negli- 
gence and  the  affidavit  of  merits.  As  to  the 
answer  it  may  be  said  that  if  the  verifica- 
tion was  insufficient  or  defective,  and  there- 
fore, as  claimed  by  appellant,  no  verification. 
It  was  his  duty  to  move  to  strike  it  from 
the  files  if  objection  to  it  for  that  reason  was 
desired  to  be  taken.  Code,  i  3588.  This  he 
did  not  do  but  on  the  contrary  filed  objec- 
tions to  the  motion  with  its  attendant  affida- 
vits and  pleadings,  challenging  the  sufficien- 
cy of  the  facts,  and  also  denying  that  there 
was  competent  proof  of  the  facts,  and  fol- 
lowing such  proceeded  to  trial  on  the  merits 
of  the  motion.  He  thus  waived  any  defect  In 
the  verification. 

6.  The  Judgment  entered  against  appellee 
by  default  was  for  $2,347.50.  It  was  based 
upon  an  alleged  permanent  injury  of  the 
plaintur.  The  affidavit  of  merits  presented 
the  claim  that  a  settlement  had  been  made 
with  the  plalntifT,  and  in  his  petition  plain- 
tiff, this  appellant,  so  stated,  but  also  claim- 
ed that  audi  settlement  was  the  result  of  a 
mutual  mistake  as  to  the  extent  of  his  in- 
juries. It  therefore  appears  that  there  was 
a  subject  of  sharp  controversy,  the  merits  of 
which  had  not  been  determined.  The  poli- 
cy, of  the  law  is  that  all  litigants  shall  have 
the  right  to  be  fully  heard,  and  to  this  end  the 
rule  as  to  setting  aside  defaults  has  been  de- 
clared. 

The  t^al  court  is  not  shown  to  have  abused 
Its  discretion  in  granting  the  prayer  of  the 
defendant,  this  appellee,  and  the  order  en- 
tered setting  aside  the  default  and  Judgment 
!■  afDnned. 

WEAYBB,  0.  J.,  and  DBEMEB  and  OAY- 
NOB,  JJ.,  concur. 


HESSIG-ELLIS  DBUG  CO.  t.  TODD-BAE- 

BB  DBUO  CO. 

(Supreme  Court  of  Iowa.     Oct  23,  1913.) 

1.  Altkration    of  Inbtsuhknts   (i  SO*)  — 
Pbovince  of  Just— MATxaiAXJCTT  of  Altkb- 

ATION. 

.While,  as  «  role,  the  eonatmction  of  a 
written  inatrument  Is  the  function  of  the 
court,  it  la  a  question  of  law  whether  the  alter- 
ation of  an  instrument  is  materiaL 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  SI  264r-270;  Dec. 
Dig.  I  SO.*] 

2.  Altxbation  of  iNSTBimxRTS  (i  6*)— Coir- 

TBACIB— MATBIO&IJTT    OF    AXTEBARON. 

Plaintiff  solo^a  quantity  of  hair  tonic  to 
defendant  drug  store  under  a  contract  which* 
provided  that  plaintiff  agreed  to  contract  with 
a  certain  advertising  company  for  a  certain 
number  of  lines  of  advertising  "specifying  the 
Tribune  and  Journal  papers,"  which  were  pub- 
lished in  defendant's  town,  said  advertising  to 
be  executed  during  the  12  months  following 
the  delivery  of  the  goods;  the  contract  fur- 
ther provided  that  plaintiff  agreed  to  take 
back  at  invoice  price  all  goods  remaining  un- 
sold in  the  hands  of  the  purchaser  "at  the  end 
of  the  Iowa  advertising  contract"  Held,  that 
the  alteration  of  the  contract  after  delivery  by 
the  insertion  of  the  word  "Iowa"  was  mate- 
rial, since  that  made  the  rights  of  the  partiea 
depend,  not  upon  the  contract  for  advertising 
in  the  particular  papers  named,  but  upon  the 
termination  of  8n<m  Iowa  advertising  contracts 
as  plaintiff  might  have  made. 

[E3d.  Note.— For  other  cases,  aee  Alteration 
of  Inatramenta,  Cent  Dig.  U  80-^;  Dec. 
Dig.  i  6.*] 

S.  Apfeai.  and  Ebbob  ({  1062*)  —  Habmixbs 

Ebbos— Submission  or  Ibsukb. 

In  an  action  on  a  contract  claimed  by  de- 
fendant to  have  been  altered  after  execution, 
the  submission  to  the  jury  of  the  question 
whether  the  alteration  was  material  when  the 
court  could  have  decided  as  a  matter  of  law 
that  it  was  a  material  alteration  was  harmless 
to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  4212-4218;  Dec  Dig.  S 
1062.*] 

4.  Altebation  of  Irstbumentb  (i  27*)— Btn- 

DBN  OF  PBOOF. 

The  burden  of  proving  the  fraudulent  al- 
teration of  a  contract  after  delivery  was  upon 
the  party  asserting  it 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  K  230-247;  Dee. 
Dig.  J.27.*l 

5.  FBAUD   (f   58*)— SUFFIOIBWOT  OF  EVIDBNOK 

— Pbesuicftioiib. 

While  fraud  is  not  presumed,  it  may  be 
established  by  drcumstantuil  evidence  connect- 
ed with  the  transaction  from  whidi  it  may  rea- 
sonably be  inferred. 

[Ed.  Note.— For  other  casea,  aee  Fraad,  Gent 
Dig.  IS  55-59;   Dec.  Dig.  S  58.*] 

6.  AL.TBBATTON     OF     INSTBUICXNTB     (|     29*)   — 

FBAun— Pboof. 

Proof  of  a  fraudulent  alteration  of  a  con- 
tract after  delivery  could  not  be  supplied  by  a 
presumption  baaed  upon  opportuni^  to  alter 
the  contract 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instrumento,  Cent  Dig.  SS  259-263;  Dec. 
Dig.  &  29.*] 

7.  Altebation  of  iNsiBmanTS  (S  29*)— Suf- 
FicncnoT  OF  Etidenck. 

Evidence,  in  an  action  on  a  contract  claim- 
ed to  have  been  fraudulentiy  altered  after  de- 
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livery,  held  to  susttun  a  finding  that  the  alter- 
ation was  made  by  plaintiff  or  its  agent  after 
the  contract  was  signed  by  defendant's  presi- 
dent 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent.  Dig.  |§  25&-263 ;  Dec 
Dig.  i  29.*] 

8.  ALTEHATION  of  iNSTBXnCENTS  ({  28*)— Ad- 

inssioN  or  Evidence. 

To  show  the  material  alteration  of  a  con- 
tract, evidence  is  admissible  to  show  what  the 
agreement  actually  was,  and  where  it  was 
claimed  that  a  contract  for  the  sale  of  proprie- 
tary remedies  was  altered,  so  as  to  make  it 
expire  only  upon  the  expiration  of  the  seller's 
general  advertising  contracts  in  the  state,  and 
not  at  the  end  of  one  yearaBs  claimed  by  the 
purchaser,  a  letter  wntten  to  the  seller  by 
'  the  purchaser  stating  the  purchaser's  refusal 
to  carry  out  the  contract  if  the  seller  claimed 
that  the  time  covered  by  it  was  indefinite  was 
admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  {{  248-258;  De&  Dig. 
»28.») 

9.  Appeai.  and  EiBBOB  (f  547*)— Biix  of  Ex- 
ception— NECE88ITT. 

Under  Code,  §  3751,  providing  that  when 
the  decision  objected  to  is  entered  on  the  rec- 
ord and  the  grounds  of  exception  appear  in  the 
entry  or  any  errors  appear  of  record,  the  ex- 
ception may  be  taken  by  the  party  causing  to 
be  noted  at  the  end  of  the  decision  that  he  ex- 
cepts, misconduct  of  counsel  must  be  preserved 
by  a  bill  of  exceptions  to  be  considered  on  ap- 
peaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2427,  2429-2432;  Dec. 
Dig.  S  547.*] 

Appeal  from  District  Court,  Woodbury 
County;  Wm.  Hutchinson,  Judge. 

Action  at  law  on  contract  Defense,  ma- 
terial alteration  after  delivery,  and  counter- 
claim. From  judgment  against  plaintiff  on 
Its  claims  and  In  favor  of  defendant  on  its 
counterclaim,  plaintiff  appeals.    Affirmed. 

R.  H.  Brown,  of  Sioux  City,  for  appellant 
A.  Van  Wagenen,  of  Sioux  City,  for  appellee. 

WlTHROW,  J.  1.  This  case  has  once  be- 
fore been  in  tills  court  153  Iowa,  11,  132 
N.  W.  8«6.  The  questton  then  determined 
had  relation  to  the  nature  of  proof  which 
was  competent  under  the  pleadings  as  they 
then  stood.  By  amendment  the  defect  has 
since  been  remedied.  In  stating  the  issues 
we  shall  refer  to  the  parties  as  plaintiff  and 
defendant 

Plaintiff  sued  upon  a  contract  alleged  to 
have  been  entered  Into  with  the  defendant 
September  4,  1908,  wlilch  so  far  as  Is  ma- 
terial to  this  appeal  is  as  follows: 

"This  agreement  made  this  4th  day  of 
September,  by  and  between  Hessig-Ellis 
Drug  Company  of  Memphis,  Tennessee,  the 
party  of  the  first  part,  and  Todd-Baker  Drug 
Company  of  Sioux  City,  Iowa,  the  party  of 
the  second  part,  wltnesseth:  First  In  con- 
sideration of  the  purchase  of  a  certain  qnan- 
tity  of  the  product  of  the  party  of  the  first 
part  by  the  party  of  the  second  part  said 
product  being  known  and  described  as  Dr. 
Nott's  Cuban  Hair  Restorer  and  Tonic,  the 


amount  of  said  purchase  bdng  designated 
by  order  given  this  day  and  date,  and  which 
for  the  purpose  of  Identification  is  marked 
'A,'  now,  therefore.  In  consideration  of  the 
faithful  fulfillment  of  the  terms  of  said  or- 
der A,  together  with  the  terms  of  this  con- 
tract by  the  party  of  the  second  part,  the 
party  of  the  first  part  agreed  to  contract 
with  the  Zellner  Adv.  Agcy.,  Memphis,  Ten- 
nessee, for  from  10,000  to  20,000  lines  agate 
measure  of  advertising  specifying  the  Tri- 
bune and  Journal  papers,  singly  or  divided, 
said  advertising  to  be  executed  during  the 
twelve  months  following  date  of  the  delivery 
of  the  goods  described  by  order  A  at  Sioux 
City.  •  •  •  Third.  •  •  •  If  for  any 
reason  the  party  of  the  second  part  should 
default  in  the  terms  of  the  agreement  made 
this  day  and  date,  then  in  that  case  the 
party  of  the  first  part  shall  have  a  measure 
of  damages  against  the  party  of  the  second 
part,  the  collection  of  the  amount  {g[>ecified 
in  order  A,  together  with  claim  for  whatever 
advertising  that  may  have  been  executed  tn 
the  local  papers  at  Sioux  City  up  to  and 
inclusive  of  the  date  of  default  •  •  • 
Sixth.  We  hereby  authorize  the  Hessig-Ellis 
Drug  Co.  to  place  an  order  for  advertising 
as  provided  fo^  in  clause  first  of  this  agree- 
ment through  the  Zellner,  Memphis,  Tenn., 
advertising  agency,  at  the  expense  of  the 
party  of  first  part  [Signed]  Todd-Baker 
Drug  Company. 

"In  consideration  of  the  fulfillment  of  the 
terms  of  the  order  A  and  contract  B  by  the 
party  of  the  second  part,  the  party  of  the 
first  part  agrees  to  take  back  at  full  invoice 
price  all  goods  remaining  unsold  in  the  hands 
of  the  party  of  the  second  part,  at  the  end 
of  the  Iowa  advertising  contract  Party  of 
second  part  to  have  first  option  on  melon 
seed  proposition." 

Plaintiff  avers  that  in  pursuance  of  such 
contract  it  placed  the  amount  of  advertising 
provided  for,  and  pursuant  to  an  order  re- 
ceived from  the  defendant  under  such  con- 
tract it  shipped  to  it  certain  goods  of  the 
value  of  1672,  which  were  received  and  re- 
tained by  the  api>eUee.  That  the  advertise- 
ment of  said  medicines  was  begun  in  the 
Journal  and  Tribune  (of  Sioux  City)  and 
continued  for  a  long  time,  and  plaintiff  says 
that  it  has  cwnplled  with  all  the  provisions 
of  the  contract  and  has  never  consented  to 
its  cancellation.  It  charges  that  defendant 
has  without  cause  violated  the  terms  of  the 
contract  In  causing  the  advertising  to  be 
discontinued  December  10,  1908,  and  In  re- 
fusing to  honor  drafts  for  goods  sent,  and 
in  failing  to  make  all  payments  by  March  4, 
1909,  when  all  became  due.  Judgment  la 
asked  for  the  value  of  the  goods  shipped 
and  also  for  the  expenditure  for  advertising 
made  by  plaintiff  under  the  contract 

In  a  second  count  of  the  petition  estop- 
pel and  acquiescence  is  pleaded  against  the 
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defendant,  based  upon  the  allegation  tbat, 
with  fall  knowledge  of  the  acts  performed 
by  plaintiff  under  the  contract,  defendant 
co-operated  with  It  In  placing  the  goods  on 
sale,  and  that  plaintiff,  at  the  request  of 
defendant,  furnished  advertising  matter  to 
customers  of  defendant  making  application 
therefor. 

By  way  of  answer  the  defendant  denied 
that  it  had  signed  the  contract  in  suit  and 
admits  that  plaintiff  shipped  to  it  a  large 
amount  of  merchandise,  which  defendant 
avers  it  has  offered  to  return  to  plaintiff,  and 
tbat  such  offer  has  been  continuous  and  that 
said  goods  are  held  by  It  at  the  disposal 
of  plaintiff.  It  says  that  It  signed  a  con- 
tract similar  to  the  one  sued  upon  but  not 
the  one  sued  upon,  for  the  word  "Iowa" 
before  the  words  "advertising  contract,"  as 
now  appears,  was  not  In  the  contract  signed 
by  the  defendant;  that  the  word  "Iowa" 
has  been  Inserted  since  it  was  signed  by  the 
defendant;  that  such  was  done  without  the 
knowledge  or  consent  of  the  defendant  and 
was  fraudulently  and  willfully  done;  and 
tbat  it  never  ratified  or  consented  to  such 
act.  Defendant  avers  that  such  constituted 
a  material  alteration  of  the  contract  and  de- 
stroyed its  validity.  That  upon  discovery  of 
the  same  the  defendant  immediately  objected 
to  the  alleged  contract  By  reason  of  such 
facts  defendant  denies  all  liability.  As  a 
counterclaim  defendant  seeks  recovery  for 
freight  paid  on  the  goods  received  by  it 

In  reply  the  plaintiff  denies  that  the  word 
"Iowa"  was  not  in  the  contract  at  the  time 
it  was  signed  by  defendant's  president  and 
denies  that  any  one  authorized  by  it  willt 
fully  or  fraudulently  altered  the  same  as 
charged,  without  knowledge,  consent,  or  rati- 
fication thereof  by  defendant  Denies  that 
any  change  was  made  after  execution  and 
delivery. 

There  was  a  trial  to  a  Jury,  resulting  in  i 
verdict  against  plaintiff  on  its  claim  and  in 
favor  of  the  defendant  on  its  counterclaim. 
2.  The  main  question  presented  by  this  ap- 
peal Is  upon  the  claim  that  after  the  execu- 
tion of  the  contract  in  suit  it  was  materially 
altered  without  the  knowledge  or  consent  of 
the  appellee,  and  Incident  to  that  whether,  if 
changed,  there  was  acquiescence  in  such  by 
the  appellee.  By  the  pleadings  no  question 
is  raised  but  if  the  change  was  made  it  was 
a  material  one,  unless  it  be  in  the  general 
denial  which  is  a  part  of  the  reply.  We  will, 
however,  consider  that  question  upon  its 
merits.  It  the  contract  when  signed  by  the 
appellee  was  without  the  word  "Iowa"  pre- 
ceding the  words  "advertising  contract"  in 
the  light  of  Its  other  provisions  referring  to 
the  Tribune  and  Journal,  the  contract  having 
been  executed  in  Sioux  City,  a  fair  construc- 
tion would  be  that  all  the  advertising  provid- 
ed for  should  be  in  those  papers,  which  dr- 
colated  in  the  Immediate  locality  where  the 
aniellee  conducted  its  business,  and  was  to 
be  concluded  In  12  months  following  the  ex- 


ecution of  the  contract  In  other  words,  it 
fixed  the  term  of  the  contract  between  the 
parties  as  one  year,  and  their  mutual  obliga- 
tions were  to  be  determined  in  that  time,  and 
at  the  expiration  of  the  period  the  appel- 
lant was  bound  to  take  back  at  Invoice  price 
the  unsold  goods.  By  the  insertion  of  the 
word  "Iowa"  the  obligations  and  rights  of  the 
parties  were  made  to  depend,  not  upon  the 
contract  with  the  Sioux  City  newspapers,  but 
upon  such  Iowa  advertising  contracts  as  ap- 
pellant might  have.  That  this  construction 
was  placed  upon  it  by  the  appellant  Is  evi- 
dent from  letters  written  by  Uie  appellant  to 
the  appellee  after  controversy  arose  concern- 
ing the  alleged  change.  In  one  It  Is  stated: 
"The  demand  in  our  regular  territory  is  such 
that  it  has  proven  to  us  that  it  would  be 
well  to  extend  our  operation.  Hence  our 
work  in  the  western  states.  This  Is  Just  a 
part  of  the  campaign."  And  In  a  later  let- 
ter it  states:  "As  It  stands,  your  default  has 
deprived  you  of  any  right  to  demand  ad- 
vertising or  any  form  of  guaranty  that  the 
goods  may  be  returned  when  our  Iowa  cam- 
paign stops."  Also  In  his  testimony  Mr. 
Ellis,  manager  of  the  plaintiff  company,  tes- 
tified: "The  extra  clause  in  Exhibit  B 
regarding  publishing  In  'Iowa'  papers  means 
that  after  we  have  given  them  the  agreed 
amount  of  advertising  as  stated  In  Sioux 
City,  we  would  continue  to  advertise  In  the 
large  papers  of  the  state."  From  this  it  is 
a  fair  conclusion  upon  this  branch  of  the 
case  that  the  appellee  In  its  correspondence 
and  in  the  quoted  testimony  recognized  the 
word  "Iowa"  in  the  contract  as  being  of  ma- 
terial importance  to  it  and,  in  its  replies  to 
the  appellee's  letters,  in  which  it  was  claim- 
ed that  the  altered  contract  was  without 
definite  provision  as  to  its  time  of  termina- 
tion, the  appellant  took  no  different  grounds 
but  Insisted  that  the  rights  of  the  parties 
should  be  measured  by  the  contract  as 
claimed  by  It  The  trial  court  In  its  instruc- 
tions submitted  to  the  Jury  the  question  of 
fraudulent  alteration  and  also  left  for  its 
determination  the  question  whether,  if  alter- 
ed, It  was  a  material  change.  In  this  error 
is  charged. 

[1-3]  While  the  general  rule  is  that  the 
construction  of  written  instruments  Is  a  duty 
of  the  court  find  that  whether  an  alteration 
is  material  or  otherwise  Is  a  matter  of  law, 
and  while  In  the  present  case  the  court  might 
properly  have  instructed  that  under  the  un- 
disputed facts  the  change,  If  made,  should 
be  held  to  be  a  material  one,  yet  in  submit- 
ting that  question  to  the  Jury  no  posslole 
prejudice  resulted  to  the  appellant  A  find- 
ing that  It  was  not  material  would  have  been 
in  its  favor.  A  finding  that  it  was  material 
could  be  no  stronger  than  the  construction 
which  the  law  would  place  upon  the  change, 
if  made. 

3.  There  was,  as  indicated  by  the  issues 
raised,  sharp  dispute  over  the  question  as  to 
whether  the  contract  bad  been  altered  in  the 
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respect  claimed  after  It  bad  been  signed  b7 
tbe  appellee.  Tbls,  among  otber  qnestlona, 
was  snbmltted  to  tbe  Jury.  Aa  to  tbls  error  It 
la  claimed  by  appellant  tbat  sacb  rabmlsslon 
was  under  evidence  wblcb  Bbowed  no  more 
than  a  mere  opportunity  to  change,  and  tbat 
from  such  no  proper  finding  of  such  a  change 
could  be  bad.  In  this  case  the  contract  sued 
upon  did  not  indicate  on  Its  face  that  It  had 
been  altered;  the  alleged  material  change 
being  In  the  Insertion  of  tbe  word  "Iowa"  In 
a  blank  left  for  some  such  purpose.  The 
trial  court  Instructed  the  Jury  In  instruction 
No.  8  that  the  contract  bore  "on  its  face  no 
evidence  of  alteration  nor  of  the  time  when 
it  had  been  altered,  if  such  was  done,  and 
that  therefore  there  was  no  legal  presumption 
tbat  It  was  altered  by  plaintiff  or  any  one  for 
it  after  execution  and  ddlvery." 

[4]  In  the  same  Instruction  the  Jury  was 
told  that  the  burden  of  proving  alteration 
after  ddlvery  was  upon  the  defendant  to 
show  tbat  plaintiff,  through  some  one  acting 
fbr  it,  willfully  and  fraudulently  altered  tbe 
contract  after  execution  and  ddlvery  to  the 
defendant,  without  the  knowledge  or  consent 
of  the  defendant 

[i]  Instruction  No.  9  stated  the  correct  rule 
"tbat  fraud  is  never  presumed  but  •  •  • 
may  be  established  by  direct  proof  or  from 
facts  and  circumstances  connected  with  the 
transaction  from  which  fraud  reasonably 
may  be  Inferred."  There  was  no  direct  proof 
as  to  when  and  by  whom  alteration  was 
made,  if  made,  excepting  the  testimony  of  tbe 
president  of  the  appellee  that  tbe  word 
"Iowa"  was  not  in  the  contract  when  it  was 
signed  by  him,  and  that  he  noticed  the  un- 
filled blank,  and  that  when  a  copy  of  the 
contract,  which  had  been  sent  to  appellant 
for  approval,  was  returned  to  the  appellee 
the  blank  was  filled,  and  upon  discovery  of 
the  same  immediate  objection  was  made. 
True,  this  was  denied  by  Mr.  Murphy,  the 
agent  of  the  appellant  who  conducted  the 
transaction ;  but  a  question  of  fact  was  pre- 
sented for  finding  by  the  Jury. 

[I]  The* proof  of  the  fact  did  not,  as  con- 
tended by  appellant,  depend  upon  a  pre- 
sumption based  upon  mere  opportunity.  It 
was  not  disputed  that  Mr.  Murphy  was  the 
agent  of  the  appellant  in  the  particular  mat- 
ter then  in  band.  He  received  from  the  ap- 
pellee, when  it  was  signed,  the  contract  In 
whatever  condition  it  may  have  been.  It  is 
next  found  in  the  possession  of  appellant,  by 
whom  a  copy  was  sent  to  the  appellee.  There 
is  no  claim  that  it  was  at  any  time  out  of  the 
possession  of  Mr.  Murphy  or  his  principal, 
affording  opportunity  for  it  to  be  altered  by 
others. 

[7]  Such  proof  is  of  drcumstanoes  which, 
if  unexplained,  would  warrant  a  Jury  in  find- 
ing that  tbe  alteration  was  made  by  the  ai>- 
pellant  or  by  its  agent  after  It  was  signed  by 
the  president  of  the  appellee,  If  credence  was 
given  to  his  testimony.    Tbe  instructions  giv- 


en are  not  open  to  the  objection  made  by  ap- 
pellant 

4.  The  contract  upon  which  appellant  re- 
lies is  dated  September  4,  1908.  On  Septem- 
ber 7th  the  appellant  wrote  to  the  appellee 
stating  among  other  things:  "We  are  here- 
with inclosing  you  an  exact  copy  at  order 
and  contract,  and  if  they  compare  identically 
with  the  ones  left  with  you  by  Mr.  Murphy, 
tbe  same  are  accepted  by  us."  Mr.  Todd, 
tbe  president  of  the  appellee  company,  testi- 
fied that  >t  the  time  of  signing  the  con- 
tract VTith  Mr.  Murphy,  the  latter  handed 
him  a  folded  paper  with  tbe  remark,  "Here 
Is  your  copy;"  and,  supposing  it  to  be  all 
right,  he  laid  it  on  his  desk  with  a  i^e  of 
letters.  Upon  receiving  the  letter  of  Sep- 
tember 7th,  which  the  witness  testifies  was 
during  fair  week,  he  put  it  on  bis  desk,  with- 
out reading,  and  laid  it  aside  to  go  over 
carefully  at  a  later  time.  He  testifies  that 
later,  when  taking  up  his  delayed  work,  he 
read  the  copy  sent-  to  blm  by  the  appellant 
and  discovered  that  there  was  a  difference, 
which  made  a  meaning  entirely  different 
from  his  understanding  with  Mr.  Murphy. 
He  then  looked  at  the  copy  given  him  by 
Mr.  Murphy,  and  which  he  testified  he  did 
not  read  at  the  time  it  was  handed  to  him, 
and  saw  tbat  in  it  the  blank  bad  been  filled 
with  pen  and  ink.  Upon  such  discdvery  the 
witness  states  he  wrote  to  appellant  October 
9,  1908,  copy  of  the  letter  being  Introduced  in 
evidence,  in  which  the  understanding  claimed 
to  have  been  bad  with  Mr.  Murphy  as  to 
the  period  of  the  contract  was  given,  and 
stating  that  if  ai^)ellant  claimed  that  the 
time  covered  by  it  was  Indefinite,  and  not 
for  one  year,  the  goods  already  shipped  were 
held  at  the  disposal  of  appellant  Following 
this  was  much  correspondence  continuing  up 
to  December  8,  1908,  which  resulted  In  no 
abatement  of  ai^ellant's  claim  nor  no  con- 
cession by  tbe  appellee.  During  tbe  progress 
of  the  trial  objection  was  made  to  testimony 
of  this  nature  and  also  as  to  the  testimony 
of  conversations  between  Mr.  Todd  and  Mr. 
Murphy,  prior  to  the  signing  of  the  contract, 
relating  to  the  period  to  be  covered  by  it 

[I]  To  sustain  the  charge  of  material  and 
fraudulent  alteration,  testimony  was  com- 
petent which  tended  to  show  what  the  agree- 
ment actually  was.  17  Gyc.  695.  It  would 
not  be  competent  to  thus  show  that  a  con- 
tract sued  upon  was  intended  in  a  dlffer«it 
sense  from  Its  terms,  but  it  was  competent 
when  fraud  was  charged,  the  effect  of  wblcb 
under  the  law  would  be  that  there  was  no 
contract  to  show  tbat  the  agreement  be- 
tween the  parties  was  as  actually  signed. 
The  letters  referred  to  the  agreement  as 
claimed  by  appellee  and  were,  when  takeo 
most  strongly  against  tbe  appellee,  an  offer 
to  abide  by  the  contract  as  claimed  by  it  to 
have  been  made  and  a  refusal  to  recognise  it 
In  its  altered  condition.  There  waa  no  error 
in  admitting  such  evidence. 
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6.  It  Is  daiued  Uie  trial  ooort  erred  insab- 

mlttlng  the  question  of  estoppel  to  the  Jury 
as  one  of  fact  Whether  the  appellee  acted 
with  that  diligence  which  the  law  requires 
In  repudiating  the  contract  as  claimed  by 
apiieUee,  after  discovery  of  the  alleged  al- 
teration, and  whether  It  permitted  the  appel- 
lant without  objection  to  ship  goods  to  the 
appeUee,  after  the  latter  had  knowledge  that 
the  word  "Iowa"  was  In  the  contract,  were 
proper  questions  of  fact  From  this  record, 
with  the  dispute  In  fact  and  from  the  at- 
tendant circumstances,  the  trial  court  could 
not  properly  have  instructed  that  there  was 
«n  estoppel. 

6.  Over  the  objection  of  the  appellant  one 
P.  B.  Myers,  of  the  Myers-Dillon  Drug  Com- 
pany, of  Omaha,  testified  that  in  1908  his 
firm  signed  a  written  contract  with  the  Hes- 
sig-EUls  Drug  Company  for  the  handling  of 
the  Cuban  Hair  Beetorer  and  Tonic,  and 
that  there  was  a  typewritten  clause  at  the 
bottom.  From  the  nature  of  the  questions 
then  asked,  we  assume  that  appellee's  coun- 
sel by  further  inquiries  sought  to  show  that 
the  typewritten  clause  was  similar  to  that  on 
the  contract  In  suit;  that  It  had  a  blank 
at  the  place  used  In  Inserting  the  word 
"Iowa"  In  this  paper;  and  that  after  his 
transactions  with  appellant  the  witness  dis- 
covered that  the  blank  had  been  filled  snb- 
sequent  to  Its  execntlon.  Upon  objection 
this  testimony  was  excluded. 

The  deposition  of  R.  R.  Ellis,  manager  of 
the  appellant  company,  was  read  In  evidence. 
On  cross-examination  Inquiry  was  made  of 
blm  as  to  transactions  with  other  persons  or 
oompanles  which  It  was  claimed  had  result- 
ed in  dUTerences  -  and  litigation.  The  trial 
court  did  not  admit  the  answers,  but  prej- 
udice Is  urged  because  of  alleged  misconduct 
of  counsel  for  appeUee  in  reading  the  sug- 
gestive Interrogatories  In  the  presence  of  the 
Jury.  We  cannot  hold  such  as  misconduct 
warranting  a  reversal  In  the  light  of  the  rul- 
ings and  remarks  of  the  trial  court  made 
at  the  time  of  the  offer  and  exclusion  of  such 
testimony. 

7.  It  is  urged  that  the  verdict  is  contrary 
to  Instruction  No.  8.  We  have  considered 
this  instruction  in  another  paragraph  of  thift 
opinion.  It  properly  stated  the  law,  and  the 
facts  were  in  such  dispute  that  their  deter- 
mination could  be  made  only  by  the  Jury. 

8.  Instructions  offered  by  the  appellant 
were  refused.  They  presented  a  tbeory  of 
the  case,  under  the  evidence,  which  was  not 
in  harmony  with  that  adopted  by  the  trial 
court  nor  with  what  we  conclude  to  be  the 
law  governing  the  case.  We  have  considered 
the  Instructions  given   in   connection   with 


those  offered  by  appellant  and  are  of  opin- 
ion that  there  was  no  error  In  refusing  to 
give  the  offered  instruction,  nor  was  there 
error  in  the  instructions  given. 

[I]  9.  Misconduct  of  counsel  for  the  appel- 
lee In  commenting  upon  the  witness  Murphy 
is  urged  as  prejudicial  and  calling  for  a  re- 
versal. Hie  record  falls  to  show  such  f&ct 
in  the  manner  required.  It  is  alleged  In  the 
motion  for  new  trial,  but  otherwise  there  is 
no  showing  in  the  record  upon  that  subject 
In  other  words,  there  is  only  averment  of 
the  fact  but  no  proof  or  record  is  preserved 
by  'bill  of  exceptions.  That  is  insufficient 
Code,  (  3751;  Everett  v.  Central  Iowa  By., 
73  Iowa,  442,  85  N.  W.  609;  Gray  v.  0.,  M. 
&  St  P.  By.,  75  Iowa,  100,  39  N.  W.  213. 

10.  At  the  close  of  the  testimony  plaintiff 
(appellant)  moved  for  a  directed  verdict 
against  defendant  (appellee)  on  Its  counter* 
claim.  Such  was  denied  and  error  is  charg* 
«d.  If  there  was  such  a  material  and  fraud- 
ulent alteration  as  to  vitiate  the  contract 
then  goods  shipped  to  the  appellee  under  it 
were  entirely  at  the  risk  and  expense  of  the 
sender,  unless  they  were  accepted  by  the  con- 
signee after  knowledge  of  the  alleged  fraud- 
ulent alteration.  This  was  one  ef  the  ques- 
tions in  dispute,  and  the  motion  to  direct  a 
verdict  was  properly  overruled. 

11.  Appellant's  motion  for  new  trial  was 
overruled,  and  error  is  claimed  in  so  doing. 
It  presented  the  alleged  errors  which  have 
been  considered  in  this  opinion.  Holding  as 
we  now  do,  there  was  no  error  In  overruling 
such  motion. 

The  Judgment  of  the  trial  court  is  aflJrmed 

WEAVES,  C.  J.,  and  DEBMEB  and  PBBS- 
TON,  JJ.,  concur.  GAYNOR,  J.,  taking  no 
part 


REINKING  V.  GOODEMi  et  sL 
(Supreme  Court  of  Iowa.    Oct  24,  1013.) 

On  rehearing.    Judgment  affirmed. 

For  former  opinion,  see  133  N.  W.  774. 

Parker,  Parrlsh  &  Miller,  of  Des  Moines, 
for  appellanta  Hunn  &  Jones,  of  Des  Moines, 
for  appellee. 

PER  OUBIAM.  A  rehearing  was  granted 
In  this  case.  The  record  has  been  re-ex- 
amined with  care,  and  considered  by  the 
full  bench,  except  Justice  LADD,  who  did  not 
sit  The  opinion  heretofore  filed  on  Decem- 
ber IS,  1911,  Is  adhered  to,  and  It  Is  rein- 
stated as  the  opinion  In  the  case. 

Alflrmed. 
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ALLEN  V.  TBAVELBBS'  PBOTBCTIVEI 
ASS'N  OF   AMERICA. 

(Sapreme  Court  of  Iowa.     Oct  25,  1913.) 

1.  INBURANCK    (I  455*)— ACCIDBNT   INSUBANCE 

—Accidental  Deatb. 

In  an  action  on  an  accident  policy,  a  show- 
ing that  deceased  was  killed  in  an  affray  witli 
a  burglar  will  establish  accidental  death  and 
entitle  the  beneficiary  to  recover,  unless  death 
from  such  cause  is  exempted  by  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  116&-1160 ;   Dec.  Dig.  §  466.*] 

2.  Insubance  (f  646*)— Accident  Insurance 
— Accidental  Death— PBEStncpnoNS. 

Where  deatb  is  shown  to  have  resulted 
from  an  external  and  visible  injury,  it  will  be 
presumed  that  it  was  not  intentionally  inflicted 
by  the  insured  or  a  third  person. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  Si  1555,  1645-1668;  Dec.  Dig.  ( 
646.*] 

3.  IRSUBANOE  ({  646*)— Accident  Inburanob 
—Actions— Bubden  of  Pboof. 

In  an  action  on  an  accident  policy,  the  pre- 
sumption arising  upon  proof  that  insured  met 
his  death  from  an  external  cause,  it  appearing 
that  he  was  shot  in  an  affray  with  a  burglar, 
makes  a  prima  facie  case  of  accidental  death, 
and  hence  it  is  not  improper  to  charge  the  jury 
that  the  insurer  has  the  burden  of  proving  that 
the  injury  was  intentionally  inflicted. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  IS  1665,  1645-1668;  Dec.  Dig.  i 
646.*] 

4.  Instjbance  (§  645*)— Accident  Inbttbanck 
— Actions— Affibuative  Defenses. 

In  an  action  on  an  accident  policy  provid- 
ing a  death  benefit  in  case  of  the  death  of  a 
meml>er  in  good  standing  by  accident  the  in- 
surer must  plead  as  an  affirmative  defense  the 
rule  of  the  association  exempting  it  from  lia- 
bility for  intentional  injuries  causing  death  in- 
flicted by  the  member  or  an^  other  person,  and 
■o  it  has  the  burden  of  proving  such  defense. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S!  1554,  1632-1644;  Dec  Dig.  | 
645.*] 

6.  Appeal  and  Ebbob   ({  1064*)— Review— 

Habmless  Ebbob. 

In  an  action  on  a  policy  insuring  against 
the  accidental  death  of  the  insured,  where  it 
was  conclusively^  shown  that  the  death  was  ac- 
cidental, the  giving  of  the  instructions  that  the 
injury  was  presumably  accidental  was  not  prej- 
udicial, even  if  they  were  abstractly  erroneous. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4219,  4221-4224;  Dec. 
Dig.  I  1064.*] 

6.  Witnesses  (f  275*)— Examination— Ckoss- 

EXAiaNATION. 

While  courts  will  usually  allow  great  lati- 
tude in  the  cross-examination  of  a  party  in  in- 
terest the  scope  of  such  cross-examination  is 
largely  discretionary. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |{  924,  926,  967-975;    Dec.  Dig.  | 

7.  Appeal  and   Ebbob  (S  1048*)— Review— 
Habmless  Ebbob. 

In  an  action  on  an  accident  policy,  where 
the  beneficiary,  who  was  the  insured's  wife,  as- 
signed it  to  a  trustee,  the  insurer  cannot  com- 
plain tliat  it  was  not  allowed  to  cross-examine 
the  wife  at  length  as  to  the  evidence  connected 
with  the  death,  where  she  was  placed  on  the 
stand  on  rebuttal  and  testified  in  detail  to 
those  matters,  over  the  objections  of  the  insur- 


er that  her  testimony  was  not  proper  in   re- 
buttal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error;  Cent  Die.  I§  4140-4145,  4151,  415S- 
4160:   Dec.  Dig.l  1048.*] 

8.  Appeal  and  Ebbob  (g  970*)— Tbial  (S  62*) 
— Review— DisoBETioN  or  Tbial  Coubt. 

The  allowance  of  testimony  in  rebuttal  is 
largely  a  matter  of  discretion  with  the  trial 
court,  and  only  an  abuse  of  discretion  will  jus- 
tify interference  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  3849-3851;  Dec.  Dig.  { 
970;*  Trial,  Cent  Dig.  Ii  148-150;  Dec.  Dig. 
§  62.*] 

9.  Tbial   ({   39*)— Evidence  Admissible   m 
Pabt. 

Where  the  plaintiff  introdnced  in  evidence 
allegations  contained  in  the  affirmative  defens- 
es pleaded  by  the  defendant  the  defendant 
while  entitled  under  Code,  f  4615,  to  introduce 
all  of  that  part  of  the  answer  referring  to  the 
part  introduced  by  plaintiff,  is  not  entitled  to 
introduce  the  entire  answer,  so  that  where  the 
offer  of  the  entire  answer  was  unrestricted,  and 
part  was  inadmissible,  the  entire  answer  was 
properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i{  92-98;  Dec  Dig.  i  39.*] 

10.  Insubance    (5    668*)— Accident   Insub- 
ance—Actions— Jubt  Question. 

In  an  action  on  an  accident  policy  for  the 
death  of  the  insured,  evidence  held  to  present 
a  question  for  the  jury  whether  the  insoi^  was 
intentionally  killed. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ||  1656,  1732-1770;  Dec  VUg.  { 
668.*] 

11.  Tbial  (|  139*)— Jubt  Question— Direct- 
ed Vebdict. 

A  defendant  who  relies  upon  an  affirmative 
defense  and  therefore  has  the  burden  of  proof 
is  not  entitled  to  a  directed  verdict  unless  the 
defense  is  conclusively  established. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  332,  833,  33&-341,  365;  Dec  Dig.  f 
139.*] 

12.  INSUKANOB    (I    146*)— POUOT— GONBTRUC- 

tton. 

An  ambiguous  policy  will  be  construed 
most  strongly  against  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  292,  294-298 ;   Dec  Dig.  {  146.*] 

IS.  Insubance    ({   455*)  —  Accident    Insub- 
ance—Policy— Consteuction. 

The  constitution  of  an  accident  insurance 
association  provided  tliat  when  any  member  in 
good  standing  should  receive  accidental  injuries 
causing  disability,  he  should  be  paid  a  stipu- 
lated amount  per  week  for  not  over  104  con- 
secutive weeks,  and  that  an  injury  received  by 
a  member  in  an  attempt  to  rob  such  member 
shall  be  considered  an  accident  and  the  associa- 
tion shall  be  liable  for  weekly  indemnity  only, 
not  exceeding  10  weeks,  as  in  case  of  accidental 
injury  received  in  any  other  manner.  Another 
section  of  the  constitution  provided  that  $5,000 
should  be  paid  to  the  beneficiary  named  in  the 
certificate  of  any  deceased  member  in  good 
standing  in  case  of  death  by  accident  One  of 
the  rules  of  the  association  indorsed  on  the 
back  of  the  certificate  provided  that  the  asso- 
ciation should  not  be  liable  for  intentional  in- 
juries causing  death  or  disability  inflicted  by 
the  member  or  any  other  person  upon  him. 
Held  that  as  it  would  otherwise  result  in  an 
inconsistency,  the  association  is  liable  for  death 
resulting  from  injuries  inflicted  intentionally 
upon  the  member  by  a  third  person  in  an  at- 
tempt to  rob  him,  for,  wliile  the  constitution 
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limits  the  namber  of  indemnity  payments  in 
case  of  the  disability  resulting  from  an  attempt- 
ed robbery,  it  declares  that  injuries  received  in 
Bach  an  attempt  shall  be  considered  an  acci- 
dent.. 

[BU.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f§  U66-lie9;    Dec.  Dig.  S  455.»] 

Deemer  and  Ladd,  JJ.,  dissenting. 

Appeal  from  District  Court,  Linn  County; 
Mllo  P.  Smith,  Judge. 

Action  upon  a  certtflcate  of  accident  in- 
surance issued  by  the  defendant  upon  the 
life  of  John  T.  Carmody  in  favor  of  his  wife, 
Mary  E.  Carmody,  as  beneficiary.  The  ac- 
tion is  brought  by  a  trustee  for  the  bene- 
ficiary. For  t^e  purpose  of  our  discussion, 
tbe  benefidary  will  be  referred  to  as  the 
plaintiff.  There  was  a  trial  to  a  jury  and  a 
verdict  and  Judgment  for  the  plaintiff  for  tbe 
amount  of  the  certitlcate,  vrlth  interest  The 
defendant  appeals.    AiUrmed. 

Tourtellot  &  Donnelly,  of  Cedar  Rapids, 
and  Sullivan  &  Sullivan,  of  Des  Moines,  for 
appellant  Dawley  &  Wheeler  and  A.  T. 
Cooper,  all  of  Cedar  Rapids,  for  appellee. 

EVANS,  J.  The  certificate  in  question  pro- 
vided for  accident  insurance  only.  It  pro- 
Tided  for  tbe  payment  of  $6,000  in  case  of 
the  death  of  tbe  Insured  by  accident  Tbe 
deceased  died  from  a  gunshot  wound  on  An- 
gast  7,  1909.  Such  wound  was  inflicted  up- 
on blm  on  May  24,  1900.  He  received  the 
wound  wbUe  engaged  in  an  encounter  with 
a  burglar  in  Us  home  at  about  1  o'clock  in 
the  morning.  The  following  from  appellant's 
brief  is  a  sufficient  preliminary  statement 
of  tbe  drcnmstances  attending  the  Inflicting 
of  tbe  Injury  whicb  resulted  in  tbe  death 
of  tbe  Insurri:  "That  on  tbe  7tb  day  of 
Augnst,  1909,  John  Thomas  Carmody  died 
by  reason  of  injuries  received  at  the  bands 
of  a  burglar  on  tbe  24tb  day  of  May,  1009. 
That  at  tbe  time  of  the  injury  Mr.  Carmody 
was  mayor  of  tbe  city  of  Cedar  Rapids. 
That  on  that  date  and  about  1  to  half  past  1 
in  tbe  morning  a  burglar  entered  tbe  home 
on  Fifth  avenue  and  tbe  sleeping  room  of 
Mr.  and  Mrs.  Carmody.  That  the  home  of 
Mr.  Carmody  was  a  two-story  dwelling,  and 
be  and  Mrs.  Carmody  were  sleeping  in  one  of 
tbe  upstairs  rooms  that  had  an  opening  Into 
a  hallway  and  a  window  leading  onto  a  porch 
on  Fifth  avenue.  Tbe  bed  in  which  they 
were  sleeping  was  a  little  to  the  side  of  tbe 
door  entering  from  tbe  ball  and  was  so  that 
you  could  pass  around  tbe  foot  of  the  bed 
and  npon  either  side  of  It  That  about  1 
o'clock  on  tbe  morning  of  tbe  24tb  cries  were 
heard  from  tbe  Carmody  home  appealing  for 
help  and  indicating  that  trouble  was  going 
on  in  the  bouse.  Those  living  in  close  prox- 
imity rushed  across  and  found  Mr.  Carmody 
lying  upon  a  sofa  In  one  of  the  downstair 
rooms.  That  there  was  blood  on  his  night- 
robe  over  bis  stomach.  Mrs.  Carmody  and 
her  mother  were  in  tbe  room  with  Mr.  Car- 


mody at  tbe  time.  Police  arrived  within  a 
few  moments  and  soon  thereafter  Dr.  Rumhl. 
A  bullet  wound  was  found  on  Mr.  Carmody 
that  went  just  through  the  outer  layer  of  tbe 
muscle  of  tbe  stomach  and  lodged  a  little 
above  tbe  navel.  Within  a  short  time  be 
was  taken  to  the  hospital  and  remained  there 
until  his  death  on  tbe  7th  day  of  August 
following.  Mr.  Carmody  stated  to  Mrs.  Za- 
leska,  'The  coward  got  me  here;'  and  be 
put  bis  band  right  over  tbe  end  of  tbe  rib. 
There  was  a  broken  jardiniere  in  the  ball  at 
tbe  base  of  tbe  stairway.  Mrs.  Carmody  said 
she  was  In  bed  when  tbe  burglar  came  and 
as  be  came  up  to  the  bed  she  awoke  and  said 
'Jack,'  and  tbe  burglar  said,  'Not  another 
word  at  your  peril.'  That  In  the  meantime 
Mr.  Carmody  got  up  and  began  scuffling  with 
the  burglar  and  Mrs.  Carmody  went  out  tbe 
window  on  top  of  tbe  porch  and  screamed 
for  belp  and  in  the  meantime  shooting  took 
place.  It  is  further  shown  by  the  undisputed 
testimony  that  quite  a  scuffle  ensued  in  the 
bedroom  while  Mrs.  Carmody  was  out  on 
top  of  the  porch  calling  for  help.  That  Mr. 
Carmody  grappled  tbe  burglar  wbo  was  at- 
tempting to  get  to  tbe  stairway  or  Mr.  Car- 
mody was  pushing  him  out  into  the  ball,  for 
it  is  shown  that  while  in  tbe  ball  at  the  head 
of  tbe  stairs  a  shot  occurred,  and  two  other 
shots  took  place  within  a  short  time  there- 
after as  the  burglar  was  either  on  the  stair- 
way or  descending.  Marks  of  the  bullet  were 
found  on  tbe  wall.  It  is  unquestioned  the 
shots  fired  were  from  a  revolver  In  tbe  hands 
of  the  burglar.  Mr.  Carmody  did  not  have 
in  bis  bands  a  weapon  of  any  kind." 

Tbe  defendant  is  a  mutual  association  and 
its  contract  is  incorporated  in  Its  constitu- 
tion and  by-laws  and  in  certain  printed 
"rules"  which  were  Indorsed  upon  the  back 
of  the  certificate  of  membership.  Section  2 
of  article  9  of  tbe  constitution  provides  as 
follows:  "Sec.  2.  $5,000  shall  be  paid  to  the 
beneficiary  named  in  tbe  certificate  of  any 
deceased  member  in  good  standing  in  case  of 
death  by  accident"  If  full  effect  were  given 
to  this  provision  according  to  its  terms,  there 
could  be  no  question  as  to  plaintiff's  right 
of  recovery. 

As  modifying  tbe  quoted  provision,  tbe  de- 
fendant pleaded  certain  "rules"  of  tbe  de- 
fendant association  which  were  indorsed  up- 
on tbe  back  of  the  certificate  of  membership. 
These  rules  are  as  follows:  "That  this  as- 
sociation shall  not  be  liable,  in  case  of  in- 
juries, fatal  or  otherwise,  inflicted  by  a  mem- 
ber in  good  standing  on  himself  while  sane 
or  insane,  or  injuries  of  which  there  are  no 
visible  mark  npon  tbe  body  (the  body  itself 
not  being  deemed  such  a  mark  in  case  of 
death),  or  in  case  of  injury,  disability  or 
death  liappenlng  to  the  member  while  in  any 
degree  under  the  influence  of  intoxicating 
liquors  or  narcotics,  or  by  reason  of  and  in 
consequence  of  the  use  thereof,  or  death  or 
disability  when  caused  wboUy  or  in  x)art  by 


*For  other  cases  ue  some  tople  and  section  NUMBKR  In  Dec  Dls.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezei 
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any  bodily  or  mental  Infirmity  or  disease, 
dueling,  fighting,  wrestling,  war  or  riot,  In- 
jury causing  death  or  disability  resulting 
from  an  altercation  or  quarrel,  voluntary 
overexertion  (unless  in  a  humane  effort  to 
'  save  human  life),  voluntary  or  unnecessary 
exposure  to  danger  or  to  obvious  risk  of  In- 
Jury,  or  ty  intentional  i/njuHet  cauting  death 
or  diiahiUty  inflicted  by  the  member  or  any 
other  pei'ton  upon  him;  Injury  causing  death 
or  disability  received  either  while  avoiding 
or  resisting  arrest,  while  violating  the  law 
or  violating  the  ordinary  rules  of  safety  of 
transportation  companies,  or  in  case  of  in- 
jury fatal  or  otherwise,  caused  by  disease 
of  epilepsy,  paralysis,  apoplexy,  sunstroke, 
freezing,  fits,  lumbago,  vertigo  or  sleepwalk- 
ing, voluntary  or  involuntary  conscious  or 
unconscious  Inhalation  of  any  gas  or  vapor, 
Injury  fatal  or  otherwise,  resulting  from  any 
poison  or  infection  or  the  result  of  an  insect 
bite  or  sting,  or  from  anything  accidentally 
or  otherwise  taken,  administered,  absorbed 
or  inhaled,  disease,  death  or  disability  result 
ing  from  medical  or  surgical  treatment;  op- 
eration made  necessary  by  the  particular  in- 
jury for  which  claim  is  made  and  occurring 
within  six  calendar  months  from  date  of  ac- 
ddait  excepted." 

The  particular  "rule"  upon  which  defend- 
ant relied  is  indicated  in  the  foregoing  quota- 
tion by  italics.  The  contention  was  that  the 
injury  whidi  caused  the  death  of  the  insured 
was  intentionanv  inflicted  upon  him  by  the 
burglar  and  that  the  defendant  was  there- 
fore not  Uable. 

In  instructing  the  jury,  the  trial  court  laid 
upon  the  defendant  the  burden  of  proving 
that  the  injury  in  question  was  intentionally 
inflicted  by  the  burglar.  It  also  instructed 
the  jury  that  a  presumption  would  obtain 
that  the  injury  was  not  intentionally  inflicted 
unless  it  was  otherwise  made  to  api)ear  from 
aU  the  evidence  in  the  case.  The  principal 
assignments  of  error  concentrate  upon  the 
proposition  here  involved. 

1.  Appellant's  first  complaint  Is  that  the 
trial  court  erred  in  its  instructlonB  in  put- 
ting upon  the  defendant  the  burden  of  prov- 
ing that  the  Injury  in  question  was  intention- 
ally inflicted  by  the  burglar. 

[1]  It  appears  conclusively  from  the  evi- 
dence on  both  sides  that  the  injury  was  not 
inflicted  by  Carmody  himself.  The  injury 
therefore  was  accidental  as  to  Carmody,  even 
though  it  were  intentional  on  the  part  of  the 
burglar.  TUs  is  the  uniform  holding  of  the 
authorities.  Jones  v.  U.  S.  Mutual,  92  Iowa, 
662,  61  N.  W.  485;  Hutchcraft  v.  Insurance 
Ck>mpany,  87  Ky.  300,  8  S.  W.  670,  12  Am.  St. 
Rep.  484 ;  Button  v.  Association,  92  Wia  83, 
66  N.  W.  861,  63  Am.  St  Rep.  900. 

If  we  could  ignore  the  exceptions  enumer^ 
ated  in  the  "rules"  as  above  quoted,  there 
could  be  no  doubt  of  the  plaintiff's  right  of 
recovery  as  for  death  resulting  from  acci- 
dental injury.  Jones  v.  U.  S.  Mutual,  supra. 
It  the  plaintiff  must  fall,  it  is  not  because 


she  has  failed  to  show  that  the  death  result- 
ed from  accident  but  because  by  the  terms 
of  the  insurance  contract  such  accident  was 
excepted  from  its  operation.  Under  the 
"rules,"  not  aU  accidental  injuries  are  in- 
sured against  The  exceptions  are  enumerat- 
ed. These  exceptions  relate  mainly,  not  to 
the  nature  or  form  of  particular  injuries, 
but  to  the  immediate  circumstances  attend- 
ing the  infliction  of  the  Injury.  For  instance, 
accidental  injuries  occurring  while  the  in- 
sured is  under  the  influence  of  intoxicating 
liquors  or  whUe  wrestling  are  excepted  from 
the  operation  of  the  policy.  In  such  a  case 
it  would  not  be  necessary  for  the  defendant 
to  deny  the  accidental  character  of  the  in- 
juries. It  would  be  a  sufficient  defense  to 
show  that  they  occurred  under  drcnmstances 
excepted  by  the  policy.  So  in  the  case  l>efore 
us.  Even  though  the  injury  was  accidental 
as  to  the  insured,  yet  if  it  was  intentionally 
Inflicted  by  the  burglar,  it  was  excepted  from 
the  operation  of  the  policy,  and  the  trial 
court  so  instructed  the  jury.  Was  the  burden 
properly  laid  upon  the  defendant  to  show 
that  the  injury  in  question  was  Intentionally 
inflicted? 

[2]  We  have  heretofore  held  that  where 
death  is  shown  to  have  resulted  from  an  ex- 
ternal and  visible  Injury,  a  presumption  will 
obtain  that  it  was  not  intentionally  inflicted 
either  by  the  insured  or  by  another  person. 
Caldwell  v.  Association,  1S6  N.  W.  678;  Tay- 
lor V.  Association,  110  Iowa,  621,  82  N.  W. 
826;  Games  v.  Association,  106  Iowa,  281. 
76  N.  W.  683,  68  Am.  St  Rep.  306;  Jones  y. 
n.  S.  Mutual  Association,  92  Iowa,  6S2,  61 
N.  W.  485. 

[3]  It  is  perhaps  Inaccurate  in  a  verbial 
sense  to  say  that  the  burden  of  proving  any 
fact  rests  upon  the  defendant  unless  such  al- 
leged fact  is  a  part  of  his  affirmative  de- 
fense. If  a  presumption  obtains  in  favor  of 
plaintiff,  he  may  support  it  with  additional 
evidence  if  he  can  or  he  may  take  the  risk 
of  resting  upon  his  prima  facie  case.  A 
prima  fade  case  is  not  necessarily  a  strong 
case,  and  it  may  be  lost  before  a  jury.  The 
presumption  in  plaintiff's  favor  is  one  of  fact 
and  is  not  conclusive  as  a  matter  of  law.  He 
is  entitled  to  the  beneflt  of  it  in  so  far  as 
it  is  not  overcome  by  the  other  evidence  in 
the  case.  It  matters  not  whether  such  other 
evidence  comes  from  one  side  or  from  the 
other.  In  this  case  the  plaintiff  made  a 
prima  fade  case  and  rested  without  introduc- 
ing any  evidence  of  the  immediate  dream- 
stances  of  the  infliction  of  the  Injury.  'j.he 
defendant  properly  entered  fully  into  smch 
circumstances  with  its  evidence.  Looking 
at  the  question,  therefore,  in  a  negative  and 
defensive  sense  alone,  it  was  not  mislead- 
ing to  say  that  the  burden  was  on  the  defend- 
ant to  show  that  the  Injury  was  IsfentionaUy 
Inflicted. 

[4]  But  the  defendant  in  this  case  pleaded 
this  provision  of  the  "rules"  as  a  separate 
and  afllrmatlve  defense,  i  It^tt^  |B9>vlaion 
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was  properly  pleaded  as  an  afitrmatlTe  de- 
fense, necessarily  the  burden  of  proving  it 
rested  upon  the  pleader. 

There  Is  the  fnrtber  consideration  that  the 
proviso  pleaded  was  in  the  natnre  of  an  ex- 
ception to  the  general  provisions  of  the  con- 
Btltatlon  which  purported  on  their  face  to 
cover  eiU  accident  insurance.  It  devolved  up- 
on the  defendant  to  plead  and  to  prove  that 
the  accidental  injury,  from  which  the  insur- 
ed died,  came  within  such  exception.  If  it 
devolved  upon  the  plaintiff  in  the .  first  in- 
stance to  traverse  such  exception  and  to 
prove  the  negative,  it  would  likewise  devolve 
upon  her  to  do  the  same  as  to  the  entire 
enumeration  contained  in  the  "mles"  above 
quoted.  We  think,  therefore,  that  the  proviso 
under  consideration  should  be  deemed  as  in 
the  nature  of  an  exception  and  that  the  gen- 
eral rule  of  pleading  and  proofjn  such  cases 
should  obtain.  This  was  our  holding  In 
Payne  v.  Frat  Accident  Ass'n,  119  Iowa,  342, 
93  N.  W.  Sei,  and  Jones  v.  U.  S.  Mutual  Ins. 
Co.,  supra. 

[S]  The  fftct  that  the  accidental  character 
of  the  injury  as  to  Oarmody  is  conclusively 
shown,  from  the  evidence  on  both  sides,  ren- 
ders it  unnecessary  that  we  consider  the  in- 
structions of  the  court  to  the  effect  that  such 
Injury  was  pretumptively  accidental.  Such 
instructions  could  not  be  prejudicial  to  de- 
fendant, upon  this  record,  even  if  they  were 
abstractly  erroneous. 

[S-l]  2.  Complaint  is  made  by  appellant  be- 
cause it  was  not  permitted  to  cross-examine 
the  witness,  Mary  Carmody,  the  beneficiary, 
to  the  extent  desired.  The  attempted  cross- 
examination  is  set  forth  fully  in  the  record. 
We  need  not  intdnde  it  here.  There  was  some 
tactical  maneuvering  on  the  part  of  coun- 
sel on  each  side  in  an  effort  to  avoid  assum- 
ing a  greater  burden  of  proof  than  was  legal- 
ly necessary.  The  defendant's  answer  plead- 
ed a  general  denial  and  certain  separate  af- 
firmative defenses.  Mary  Carmody  was 
sworn  as  a  witness  for  the  plaintiff.  Her 
testimony  in  chief  was  confined  strictly  to  a 
statement  of  the  date  of  the  injury  of  her 
husband  and  the  date  of  his  death  and  to 
the  identUcation  of  her  signature  transfer- 
ring her  cause  of  action  to  the  plaintiff  trus- 
tee. Thereupon,  by  a  series  of  questions  on 
cross-examination,  the  defendant  attempted 
to  inquire  into  the  details  of  circumstances 
of  the  night  of  May  24th.  Objection  was 
made  to  sncb  line  of  examination  as  not  prop- 
er cross-examination,  and  the  objection  was 
sustained.  The  ruling  was  strictly  proper. 
It  is  true,  as  contended,  that  courts  will 
usually  allow  large  latitude  to  the  cross-ex- 
amination of  a  party  in  Interest  But  this 
also  is  discretionary  with  the  trial  court 
This  witness  was  placed  upon  the  stand  again 
on  rebuttal  by  plaintiff,  and  the  whole  sub- 
ject was  fully  covered,  and  full  opportunity 
lor  cross-examination  was  given.  Objection, 
however,  was  made  by  defendant  to  all  such 
examination  as  not  proper  rebuttal,  and  com- 
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plaint  is  now  made  of  the  adverse  roling  of 
the  trial  court  on  such  objections.  It  is  im- 
possible for  defendant  to  maintain  its  griev- 
ance at  both  ends.  In  the  presence  of  the 
later  opportunity  for  cross-examination,  it  is 
not  In  a  position  to  complain  of  being  de- 
prived of  such  opportunity  in  the  first  in- 
stance. We  think  that  such  evidence  was 
properly  admitted  in  rebuttaL  In  any  event, 
such  question  is  so  largely  a  matter  of  dis- 
cretion with  the  trial  court  that  only  an 
abuse  of  discretion  would  Justify  Interfer- 
ence on  our'  part 

[I]  S.  For  the  pnrjwse  of  proving  her  case 
as  against  the  general  denial,  the  plaintiff 
introduced  In  evidence  certain  allegations 
contained  in  some  of  the  affirmative  defenses 
pleaded  by  the  defendant  Thereupon,  as  in 
the  nature  of  a  cross-examination,  the  de- 
fendant offered  in  evidence  its  whole  plead- 
ing, and  this  was  objected  to  by  the  plaintltf, 
and  the  objection  was  sustained.  Defend- 
ant's contention  is  that,  inasmuch  as  the 
plaintiff  had  introduced  in  evidence  a  part  of 
its  answer,  it  was  entitled  to  introduce  the 
whole.  It  was  entitled  to  introduce  so  much 
of  its  answer  as  related  to  the  same  subject 
Code,  i  4615.  The  defendant's  offer  was  im- 
restrlcted  and  included  matter  clearly  inad- 
missible.   It  was  therefore  properly  rejected. 

[10, 11]  4.  It  is  urged  by  appellant  that  a 
verdict  should  have  been  directed  in  its  fa- 
vor on  the  evidence  as  a  whole  on  the  ground 
that  it  conclusively  appeared  that  the  injury 
from  which  Carmody  died  was  intentionally 
inflicted  by  the  burglar.  On  first  impression 
it  would  seem  uncandld  to  say  that  the  vic- 
tim of  a  burglary,  shot  by  the  burglar  in  an 
encounter,  was  not  intentionally  injured; 
and  yet  we  think  it  must  be  said  upon  this 
whole  record  that  drcumstances  are  made  to 
appear  which  fairly  tend  to  show  an  intent  to 
avoid  personal  injury  on  the  part  of  the  bur- 
glar. The  theory  of  the  plaintiff  is  that  he 
shot  only  to  frighten  Carmody  and  to  make 
his  escape.  The  evidence  would  warrant  a 
finding  that,  after  the  shot  which  took  ef- 
fect, be  shot  twice  over  the  head  of  Carmody 
when  he  was  within  a  few  feet  of  him,  back- 
ing downstairs,  and  when  be  could  not  have 
failed  to  inflict  further  injury  upon  him  if 
he  had  tried  to  do  so.  In  this  respect,  th^e 
case  is  quite  as  strong  for  the  plaintiff  as 
was  the  case  of  Jones  v.  U.  S.  Mutual  Asso- 
ciation, supra.  It  U  much  stronger  than  the 
case  of  Railway  Accident  Association  v. 
Drummond,  66  Neb.  235,  76  N.  W.  562.  The 
defendant's  defense  rested  at  this  point  whol- 
ly upon  the  question  of  the  intent  of  the  bur- 
glar. Such  intent  could  be  ascertained  only 
by  inference  from  the  drcumstancea  shown. 
The  question  of  intent  is  usually  and  pecul- 
iarly a  Jury  question.  Even  the  legal  pre- 
sumptions which  might  obtain  as  against 
the  burglar  would  not  necessarily  obtain 
against  Carmody  or  the  beneficiary  of  his  in- 
surance. If  the  burden  of  proof  were  on  the 
plaintiff  as  to  such  intent^  a  different  gn^ 
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tlon  wonld  be  presented  at  tbls  point  Inas- 
mach  as  tbe  burden  was  upon  the  defendant, 
a  verdict  could  not  be  directed  In  Its  favor 
without  holding  that  ft  had  proved  the  In- 
tent affirmatively  and  conclusively.  It  Is  the 
exceptional  case  where  tbe  court  can  proper- 
ly direct  a  verdict  In  favor  of  the  party  hav- 
ing the  burden  of  prool  And  this  is  es- 
pecially 80  where  a  vital  fact  Is  sought  to  be 
established  only  by  inference  from  attending 
drcnmstances.  We  think  that  the  intent 
was  not  proved  so  conclusively  aa  to  entitle 
the  defendant  to  a  directed  verdict  upon  the 
affirmative  proposition. 

Appellant's  brief  brings  before  us  a  num- 
ber of  cases  wherein  tbe  same  form  of  policy 
was  involved  and  wherein  it  was  held  that 
recovery  could  not  be  had  if  the  injury  was 
Intentionally  Inflicted  by  a  third  person.  Spe- 
cial reliance  is  placed  upon  the  case  of  Bu- 
tero  V.  Travelers'  Accident  Ins.  Co.,  96  Wis. 
536,  n  N.  W.  811,  66  Am,  St  Eep.  61.  In 
that  case  the  Supreme  Court  of  Wisconsin 
considered  tbe  evidence  and  held  it  to  be 
auffldently  strong  in  its  showing  of  inten- 
tional killing  to  warrant  the  granting  of  a 
new  trial  and  such  new  trial  was  ordered. 
Although  the  Wisconsin  court  did  not  order 
a  dismissal  of  tbe  plaintUfs  case,  it  did  dis- 
cuss the  evidence,  and  it  appeared  to  hold 
that  tbe  evidence  was  conclusive  In  favor  of 
the  defendant  The  very  discussion  of  tbe 
evidence  contained  in  that  opinion  impresses 
us  as  presenting  a  question  for  the  jury  with- 
in the  rule  that  has  heretofore  been  followed 
in  this  state.  It  is  to  be  noted  also  that  in 
such  oidnlon  it  is  assumed  (though  without 
discussion)  that  if  the  killing  was  the  inten- 
tional act  of  an  assassin,  it  was  not  acci- 
dental within  the  meaning  of  the  policy. 
Such  an  assumption  leaves  the  burden  of 
proof  upon  the  plaintiff.  A  directed  verdict 
in  such  case  for  the  defendant  presents  less 
difficulty  tban  If  the  burden  of  the  afflnna- 
tive  rested  xxpoa  it  We  are  constrained  al- 
so to  say  at  this  point  that  there  is  another 
provision  of  the  insurance  certificate  which 
should  not  pass  unnoticed  and  we  set  it 
forth  in  the  next  division  hereof. 

[12,13]  6.  Section  3  of  article  9  of  the 
Constltntion  provides  as  follows:  "Sec.  8. 
Whenever  a  member  of  this  association  in 
good  standing  shall,  through  external  and 
accidental  means,  receive  bodily  injuries 
which  shall,  independently  of  all  other  caus- 
es, immediately  and  wholly  disable  him  from 
transacting  any  and  every  kind  of  business 
pertaining  to  his  occupation  as  shown  by  the 
records  of  this  association,  he  shall  be  paid 
for  the  loss  of  time  occasioned  thereby  the 
sum  of  $25  per  week,  not  exceeding  one  hun- 
dred and  four  consecutive  weeks.  Provided, 
that  an  injury  received  by  a  member  in  an 
attempt  to  rtib  laAd  membet^-proot  of  intent 
to  rob  to  he  ettabUshed  hy  claimant — tihall 
be  oontidered  an  accident  and  the  association 
shall  be  liable  for  weekly  indemnity  only, 
not  exceeding  ten  consecutive  weeks,  as  in 


the  case  of  accidental  injury  received  in  any 
other  manner."  We  have  italicized  the  par- 
ticular provision  to  which  attention  is  di- 
rected. In  the  case  before  us  it  is  undissrat- 
ed  that  Carmody  was  shot  during  an  attempt 
to  rob  him.  The  proviso  from  tbe  "rules'' 
relied  on  as  a  defense  appears  on  its  face 
to  be  inconsistent  with  the  proviso  of  the 
constitution  here  quoted,  if  it  is  to  be  applied 
to  an  Injury  received  during  an  attempted 
robbery  of  the  assured.  It  is  true  tliat  sec- 
tion 3  deals  with  injuries  which  result  in 
disabilities  only  and  not  in  death.  But  the 
proviso  from  the  "rules"  applies  on  its  face 
to  Injuries  causing  "death  or  disability"  in- 
flicted by  the  member  or  any  other  person 
upon  him.  To  render  these  two  provisions 
harmonious,  we  would  have  to  say  that  the 
proviso  of  the  "rules"  is  not  intended  to  ap- 
ply to  an  injury  inflicted  upon  the  assured 
during  an  attempt  to  rob  him.  The  constitQ- 
tion  Itself  has  singled  out  that  spedflc  class 
of  circumstances  and  has  declared  that  an 
Injury  so  received  "shall  be  considered  an 
accident"  This  dispenses  with  the  neces- 
sity of  proof  of  intent  or  want  of  intent  to 
Inflict  the  injury,  provided  only  that  Intent 
to  rob  is  proved. 

It  is  true  that  this  section  of  tbe  constlta- 
tion  limits  the  liability  of  the  defendant  for 
resulting  disability  to  a  weekly  indemnity  of 
ten  weeks  and  that  it  has  not  assumed  to 
deal  with  the  question  of  liability  in  case 
of  death.  But  the  importance  of  the  provi- 
sion to  this  case  Is  that  It  renders  the  pro- 
viso of  the  rules  relied  on  aa  a  defense  non- 
applicable  to  a  case  of  robbery.  If  the  two 
provisos  should  be  deemed  conflicting,  then 
a  construction  should  be  adopted  most  f  avo^ 
able  to  the  assured.  If  Carmody  had  sur^ 
vived  his  injuries,  it  is  dear  that  he  could 
have  recovered  for  his  disability  and  he 
could  have  so  recovered  as  for  accidental  in- 
juries upon  proof  that  they  were  received  in 
an  attempt  by  the  burglar  to  rob  him.  The 
attempt  to  rob  is  undisputed.  In  such  case 
the  injury  "shall  be  deemed  an  acddent" 
Carmody  did  live  for  about  ten  weeks  after 
tbe  accident  During  that  jwriod  of  time  he 
was  deemed  under  the  terms  of  his  policy  to 
have  recdved  his  injuries  by  acddent  Did 
his  subsequent  resulting  death  change  the 
accidental  character  of  the  original  injury? 
It  cannot  be.  Tbe  most  that  could  be  daimeA 
here  would  be  that  by  the  terms  of  tbe  in- 
surance certiflcate,  his  resulting  death  from 
this  particular  acddent  deprived  him  of  all 
right  of  recovery  for  such  acddent  In  oth- 
er words,  that  as  to  such  acddent  he  was 
Insured  against  UtabilMy  only  and  not 
against  deatK.  This  construction  would  be 
in  direct  contradiction  to  the  other  provisions 
of  the  Insurance  certiflcate,  notably  so  to 
section  2,  heretofore  quoted.  The  important 
thing  as  to  section  3  now'  under  consideration 
is  that  it  defines  tbe  kind  of  injury  Involved 
In  this  case  as  an  "accident"  and  specially 
provides  that  It  "shall  be  iJ^^DO^A^an  acd- 
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dent."  It  purports  to  insure  against  the 
same  to  some  extent  at  least.  This  neces- 
sarily takes  it  out  of  the  enumeration  of  ex- 
ceptions which  we  have  heretofore  quoted. 
These  exceptions  make  no  distinction  be- 
tween death  and  disability,  so  far  as  the  na- 
ture of  the  'liability  Is  concerned.  Neither 
does  any  distinction  appear  as  to  the  nature 
of  such  liability  in  any  other  part  of  the 
insurance  certificate  unless  it  be  found  In 
section  8  here  set  forth.  This  section  pur- 
ports to  deal  with  the  extent  of  liability  for 
dUalHlitv  only.  It  does  not  in  terms  qualify 
8e<Aion  2  to  any  extent.  If  the  various  pro- 
visos of  this  contract  are  conflicting  or  incon- 
sistent, then  of  course  they  should  be  con- 
strued most  favorably  to  the  assured.  We 
think  the  contract  in  tUs  case  can  fairly  be 
construed  as  insuring  against  accident  re- 
ceived by  the  victim  of  an  attempted  robbery 
in  the  course  of  such  attempt;  that  the  in- 
tentional Infliction  of  injury  by  a  robber  in 
such  a  case  is  reserved  from  the  enumeration 
of  exceptions  which  are  set  forth  in  the 
rules ;  that  section  3  limits  the  extoit  of  the 
recovery  for  dUabiUty  only;  and  that  it  does 
not  qualify  section  2  which  flxes  the  amount 
of  recovery  in  case  of  death  at  $5,000. 

To  construe  the  insurance  contract  other- 
wise would  render  It  naturally  misleading 
to  the  assured.  Under  this  construction  the 
plaintiff  would  have  been  entitled  to  a  di- 
rected verdict  under  the  undisputed  evidence 
and  concessions  In  the  case.  Plaintiff,  how- 
ever, did  not  base  her  claim  of  recovery  on 
this  ground.  But,  If  we  should  otherwise 
feel  compelled  to  award  new  trial  because  of 
errors  presented,  we  should  deem  it  our  duty 
to  take  notice  of  these  provisions  of  the  con- 
tract in  support  of  the  Judgment  already  ob- 
tained. The  injury  involved  Is  clearly  within 
the  fair  scope  and  spirit  of  accident  insur- 
ance; The  enumeration  of  exceptions  on  the 
back  of  the  certiflcate  Is  sufficiently  volumi- 
nous, and  we  ought  not  to  add  to  such  ex- 
ceptions by  unnecessary  construction. 

The  defendant  suffered  no  prejudicial  error 
In  the  court  below,  and  the  Judgment  Is 
therefore  affirmed. 

WEAVER,  a  J.,  and  OATNOR,  PRES- 
TON, and  WITHROW,  JJ.,  concur. 

DEEMER,  J.  (dissenting).  So  much  de- 
pends upon  the  facts  disclosed  by  the  record 
with  reference  to  the  manner  of  Carmody's 
death  that  I  here  reproduce  the  uncontra- 
dicted and  undisputed  testimony  with  refer- 
ence thereto.  Testimony  was  adduced  with- 
out objection  as  to  declarations  made  by  de- 
ceased Just  after  the  shooting.  This  came 
from  several  witnesses,  and  there  is  no  sub- 
stantial difference  between  them  as  to  what 
was  said.  This  testimony  was  part  of  the 
rea  ges^  and  was  admissible  as  substantive 
testimony.  One  witness  gave  the  following 
testimony  as  to  what  Garmody  said:  "Q. 
Did  yon  have  any  conversation  with  him  at 


that  time  as  to  how  the  injury  occurred.  If 
so,  state  what?  A.  I  had  bold  of  his  hand; 
I  said,  knowing  him  as  I  did,  I  said,  'John, 
wasn't  there  anything  that  you  could^  get 
hold  of  that  yon  could  beat  him  up  with?' 
He  said,  'No,  Billy,  if  there  was  I  could  have 
beat  him  to  death,  I  know.'  Mhde  the  re- 
mark If  he  could  even  got  a  slipper  or  any- 
thing tliat  he  might  have  battered  his  head 
or  something  of  that  kind.  Q.  Did  he  say 
where  the  shooting  occurred  or  anything 
about  that,  where  they  struggled?  A.  Well, 
I  don't  know,  of  course  I  know  we  talked  on 
that  line;  it  was  in  the  house,  of  course, 
from  one  room  to  the  other.  Q.  Did  he  say 
anything  about  how  many  times  the  burglar 
shot  at  him?  A.  I  think  he  made  the  remark 
about  two  or  three  shots  anyhow."  On  cross- 
examination  plaintiff's  counsel  insisted  on 
making  the  following  record:  "I  had  been 
a  police  officer  for  25  years  and  have  had  ex- 
perience in  the  investigation  of  burglars.  Q. 
Became  acquainted  with  their  ordinary  ways 
and  manner  of  carrying  on  their  business 
from  observation  and  investigations  that  youi 
have  made?  A.  I  have  made  some  of  those 
investigations,  yes.  Q.  Isn't  It  a  very  usual 
and  ordinary  thing  with  those  burglars,  not 
robbers,  to  carry  a  pistol  for  the  sake  of 
bluffing  and  intimidation?  (Objected  to  as 
incompetent,  irrelevant,  and  Immaterial  and 
as  calling  for  the  conclusion  and  opinion  of 
the  witness.  Overruled ;  defendant  excepts.> 
A.  I  don't  know  about  their  bluffing  anything 
of  that  Idnd;  I  think  they  are  there  to  do 
business.  Q.  Isn't  that  a  common  thing  for 
them  to  be  making  threats  of  what  they  will 
do  without  any  intention  of  carrying  that 
out?  A.  I  never  came  in  contact  with  onei 
of  them  making  those  threats."  On  redirect 
examination  the  witness  said:  "I  know  It  is 
a  matter  of  dbmmon  custom  that,  when  a 
man  breaks  into  a  house  and  is  pressed  to  the 
wall,  the  common  custom  among  burglars  is 
to  shoot  rather  than  be  caught  Ily  impres- 
sion they  are  there  for  business." 

The  most  satisfactory  evidence  regarding 
these  declarations  was  from  a  police  officer, 
named  phristensen,  who  gave  the  following 
testimony:  "Q.  What  was  the  flrst  that  you 
knew  of  any  difficulty  happening  at  the  Gar- 
mody home  on  the  night  that  he  was  shot? 
A.  I  heard  the  shot  I  was  on  FitOi  avenue 
and  Sixth  street  on  the  south  side  of  Fifth 
avenue  and  the  east  side  of  Sixth  street 
I  should  Judge  150  to  176  feet  from  the  Oar^ 
mody  home.  The  flrst  shot  I  could  not  lo- 
cate. Within  four  or  flve  seconds  there  was 
another  shot  and  I  located  that  one.  Officer 
Uraham  was  with  me  at  the  time.  We  start- 
ed to  run  down  there  as  fast  as  we  could. 
It  could  not  have  been  over  five  minutes 
after  the  shot  when  we  arrived  there.  Q. 
In  the  neighborhood  of  half  a  minute  or  so 
you  was  there?  A.  Tes,  not  very  long  any- 
how. I  >  went  to  the  front  door  and  told  Offi- 
cer Graham  to  go  around  to  the  back  door. 
I  went  up  to  the  front  door^w^^  was  lock- 
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ed  and  I  couldn't  get  In.  I  rapped  at  the 
door.  Mrs.  Caimody  was  up  on  this  i>orch 
bollerlng,  'Help,'  and  I  stepped  back  and 
caUed  to  open  tbe  door  and  then  went  back 
to  the  door  again,  and  I  think  Mrs.  Buck- 
ingham opened  the  door.  When  I  got  in- 
side in  the  hall  I  flashed  my  light  and  Mrs. 
Buckingham  and  Mr.  Carmody  was  there. 
It  was  dark  in  the  front  part  of  tbe  house. 
There  was  a  curtain  drawn  between  what 
I  call  the  parlor  and  the  sitting  room  and 
the  hall.  I  went  right  through  the  house 
flashing  my  light  and  went  to  the  back 
door.  In  the  dining  room  there  was  a  light; 
what  I  call  the  dining  room;  it  is  the  room 
back  of  the  kitchen.  I  went  to  the  back  door 
to  see  if  the  door  was  locked  and  it  was 
bolted  on  the  inside  so  I  knew  that  he 
couldn't  have  gone  that  way.  Mr.  Carmody 
following  me  back  to  the  back  door  or  right 
close  to  me.  I  came  back  again  and  OfBcer 
was  on  the  outside  and  he  said,  'Sam,  I  be- 
lieve here  is  where  he  got  out'  The  window 
wa.%  open  on  the  west  side  of  the  house  and 
of  course  we  turned  the  lights  on.  Chief 
Cook  was  there  at  the  time.  He  came  right 
in  behind  me  and  I  turned  around  and  I 
saw  Mr.  Carmody  was  hurt,  and  I  asked  him, 
■Are  you  hurt,  John?'  He  said,  'Yes,  I 
believe  I  am.'  I  said,  'How  bad?'  and  he 
said,  'Pretty  bad,  I  have  an  awful  pain.' 
About  that  time  he  was  ready  to  fall  and  I 
took  hlB)  in  my  arms  and  I  think  Chief  Cook 
was  there  at  that  time.  Cook  was  the  fire 
chief;  he  is  dead  now.  I  laid  him  on  the 
couch  in  what  I  would  call  the  library.  Aft- 
er I  got  him  down  on  the  conch,  T  opened 
up  tbe  nightdress  and  I  could  see  the  hole 
right  in  his  stomach;  it  looked  like  a  bullet 
hole.  Q.  Where  was  Mr.  Carmody  when  you 
first  got  in  the  house?  A.  In  the  halL  He 
and  her  mother  were  there;  he  was  pretty 
excited.  Q.  What  did  he  say?  A.  He  said, 
'The  damn,  dirty  coward,  I  wish  I  had  of 
got  hold  of  him;'  he  says,  'The  damn 
coward,  he  even  slapped  my  wife.'  Q.  Did 
he  say  where  the  fellow  got  him?  A.  Yes, 
he  said  the  burglar  got  him;  the  fellow  that 
was  in  the  house.  Q.  Did  he  tell  yon  any- 
thing about  where  the  struggle  occurred? 
A.  Yes,  he  said  that  his  wife  awakened  him 
and  there  was  a  man  in  the  house  and  he 
started  after  him  an'd  got  hold  of  him  and 
he  got  out  on  the  outside  of  the  door  and 
he  got  away  from  him,  and  he  said  he  still 
started  after  him  and  then  is  when  he  shot 
at  him.  Q.  Did  he  say  whether  or  not  he 
had  held  the  burglar,  that  he  had  hold  of  the 
burglar,  when  the  burglar  shot  him?  A.  No, 
he  didn't  have  hold  of  him  at  the  time.  Q. 
The  burglar  was  away  from  him  when  he 
shot?  A.  Yes,  that  is  what  I  understood 
him  to  say.  Q.  He  said  the  shooting  occur- 
red outside  the  bedroom?  A.  Yes,  sir.  Q. 
In  the  house  did  you  see  any  evidence  of 
any  struggle  having  occurred?  A.  There 
was  some  crockery  laying  broken  in  the 
hall  at  the  foot  of  the  stairs.   Mrs.  Carmody 


was  upstairs  when  I  first  got  tiiere  and  was 
screaming  for  help.  Q.  And  when  yon  first 
saw  John,  what  did  he  say  about  a  man; 
how  did  you  happen  to  run  through  the 
haU?  A.  I  asked  John.  'Is  he  still  in  the 
house? '  and  he  says,  'I  believe  he  i&'  That 
is  the  reason  I  went  through  the  house  look- 
ing for  him.  There  was  a  light  in  the  din- 
ing room;  the  only  light  in  the  house.  I 
flashed  my  light  and  that  is  when  I  first 
saw  Mrs.  Carmody.  When  we  laid  Mr. 
Carmody  on  the  conch  I  told  somebody  to 
tell  Mrs.  Carmody  that  John  was  hurt  pretty 
bad.  My  first  conversation  with  Mrs.  Car- 
mody was  after  Mr.  Carmody  was  taken  to 
the  hospltaL  Q.  You  may  relate  what  Mrs: 
Carmody  said  to  you  about  how  the  accident 
occurred.  A.  She  said  the  first  thing  when 
she  woke  up  she  thought  she  heard  some 
one  in  the  room,  and  then  she  seen  somebody 
standing  by  the  bed.  He  had  a  little  flash 
light  and  he  threw  that  in  her  face,  and  she 
began  to  raise  up  and  he  said,  'Lay  down  at 
your  peril;'  and  about  that  time  John  wak- 
ened up  and  of  course  they  started.  It  seems 
as  though  John  was  on  this  side  of  the  bed. 
Anyway  John  got  around  there  and  they 
scuffled  and  finally  got  out  on  the  outside 
of  the  room  and  she  started  for  the  front 
window.  There  was  a  screen  in  the  window 
she  said  and  she  had  to  take  that  out,  but 
I  guess  it  wasn't  long,  and  she  raised  the 
window  up  and  got  out  on  the  porch.  Q. 
You  say  that  she  said  John  was  on  the 
outside  of  the  bed,  the  west  side  of  the 
bed?  A.  Yes,  away  from  the  door.  Q.  He 
got  around  on  her  side?  A.  He  was  stand- 
ing at  the  foot  of  the  bed  as  near  as  she 
knew.  Q.  What  did  she  say  he  said  to 
John?  A.  He  said,  Xay  still  or  I'U  klU  you.' 
Q.  What  did  John  say  to  that?  •  •  » 
Q.  She  said  he  got  up  when  the  burglar  told 
him  to  lay  still  or  be  would  kill  him?  A. 
Yes,  and  that  is  when  John  got  out  of  bed. 
She  heard  the  shots  afterwards,  she  said. 
Don't  think  she  said  anything  about  scuf- 
fling, not  as  I  could  hear  anything.  I  was 
busy  telephoning  for  the  doctor.  She  said 
the  Shots  occurred  out  in  the  hall  after  she 
got  outside  of  the  bed  and  door.  I  did  not 
see  any  revolver  on  the  floor  around  there; 
no  gun  of  any  kind.  Q.  Did  Mrs.  Carmody 
say  anything  to  you  about  John  having  a 
gun  or  anything  of  that  kind?  A.  She  said 
he  never  had  a  gun  in  the  house." 

Other  witnesses  for  the  defendant  gave 
substantially  the  same  testimony.  Mrs.  Cai- 
mody, who  was  a  witness  for  plaintiff  In 
rebuttal,  did  not  dispute  any  part  of  tbe 
testimony,  save  that  she  said:  "A.  I  was 
asleep  and  Mr.  Carmody  was  asleep.  Some- 
thing awakened  me.  I  don't  know  what;  my 
impression  is  that  it  was  the  presence  of 
some  one  in  the  room.  I  raised  up  and 
listened  and  I  heard  some  one  on  his  side  of 
the  bed  where  his  clothes  were;  that  Is. 
the  west  side  of  the  bed.  I  reached  out  my 
band  and  pnt  it  on  1^^  and  nya^  'Jack! 
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Jack!  Some  one  is  in  tbe  room.'  Jnst  then 
a  flash  llsbt  was  tnmed  on  me,  on  my  eyes 
instantly,  and  then  It  was  flashed  Into  Mr. 
Carmod^'B  eyes  and  then  back  and  forth 
right  close  to  my  eyes  and  hU,  and  then  I 
raised  up  and  some  one  stmck  me  a  blow 
liere  and  said,  'Lay  qniet  at  your  peril.' 
Q^en  it  seemed  as  though  Mr.  Carmody  was 
undertaking  to  get  up  and  as  though  he  was 
thrown  back  on  the  bed  again,  because  it 
sounded  that  way  to  me.  I  lay  quiet  a  few 
minutes,  and  then  the  light  was  turned  in  my 
eyes  again  and  then  I  raised  up  and  he 
struck  me  across  the  face  again  and  broke 
iny  gums  across  the  lower  teeth  and  then  I 
lay  quiet  a  little  bit,  and  they  had  come  in  a 
clutch  and  I  could  hear  the  heavy  breathing; 
then  everything  grew  dark  on  my  side  and 
everything  was  quiet;  and  then  I  raised  up 
again  and  I  felt  his  breath  on  my  face  and 
be  leaned  down  and  said,  'Keep  qniet  or  I'll 
kill  you,'  and  struck  me  a  blow  there  and  it 
afterwards  got  as  black  as  my  dress.  Then 
I  lay  down  and  they  were  still  struggling.  I 
lay  there  a  few  minutes,  crept  down  under 
the  bed  clothing  to  the  foot  of  the  bed,  and 
got  out  and  ran  across  the  room  and  tried 
to  get  the  screen  out  I  had  to  unfasten  it 
and  throw  It  out  on  the  roof  and  I  got  out  on 
the  roof  and  ran  to  the  north  next  to  Mr. 
Cook's  house  and  I  called  for  help.  When  I 
called  for  help  I  was  on  the  north  veranda. 
I  called  for  Mr.  Cook  and  I  saw  the  lights 
turned  on  In  the  roofn  and  he  came  out  of 
the  house  instantly.  Mr.  Tourtellot:  Let 
this  same  objection  apply  to  all  this  testi- 
mony along  this  line.  The  Court :  All  right 
(The  defendant  excepta)  Mr.  Cook  was  the 
fire  chief  and  lived  next  door  on  the  west 
He  was  prepared  to  come  out  on  short  notice. 
I  screamed  to  him  to  come  quick  and  he 
turned  around  and  went  back  in  his  house, 
and  I  turned  and  ran  Just  as  fast  as  I  could 
to  the  other  end,  and  that  brought  me  to  the 
window  where  I  had  gotten  out,  and  I  called 
there  for  help  and  then  commenced  scream- 
ing everything,  and  then  I  heard  the  report 
of  a  revolver  in  the  house.  Q.  Just  where 
were  you  when  you  heard  the  report  of  the 
revolver  in  the  house?  A.  I  was  directly  in 
front  of  the  window.  I  was  directly  in  front 
of  the  north  window.  There  are  three  win- 
dows in  front  of  the  house.  The  Court: 
Were  you  still  on  top  of  the  porch?  A.  Tes, 
air.  Q.  Now,  from  the  shot  and  the  noise 
inside,  could  you  tell  just  about  where  Mr. 
Carmody  and  the  burglar  were  when  this 
shot  occurred?  A.  I  should  suppose  my  hus- 
band was  right  in  the  door,  leading  from  the 
room  into  the  halL  Q.  Could  you  tell  some- 
where about  where  they  were  when  this 
shot  occurred  from  the  noise  or  sound?  A. 
Xes.  Q.  Tou  could  make  some  approxima- 
tion of  about  where  they  were  from  the 
sound  yon  heard,  about  where  did  this  sound 
appear  to  come  of  that  shot?  A.  It  was 
leading  into  the  hall.  I  ran  and  got  in  the 
window  and  ran  across  the  floor  to  this  hall 


and  went  out  and  took  hold  of  my  husband, 
who  was  standing  at  the  head  of  the  landing, 
the  upper  landing.  The  burglar  was  down  by 
the  window.  Mr.  Carmody  was  at  the  top; 
that  would  be  near  the  bedroom  door.  He 
was  standing  Just  about  the  middle  about 
a  foot  from  the  top  of  the  stairs.  I  took 
hold  of  his  nightshirt  and  held  onto  it  and 
stayed  at  his  back.  The  burglar  was  going 
downstairs  pretty  fast.  He  went  swiftly 
and  when  he  got  to  the  window  there  on  the 
last  step  leading  to  the  second  landing  look- 
ing up  from  the  top  steps  he  fired  a  shot 
and  it  whizzed  past  us.  We  both  stood  there 
and  then  he  went  swiftly  backwards  down 
about  three  steps  from  where  that  Jardlni&re 
stood  and  then  flred  up  again  and  that  Just 
grazed  me  here  between  Mr.  Carmody's  back 
and  my  breast  He  was  either  two  or  three 
steps  from  the  bottom.  I  saw  him  plainly 
when  he  was  on  this  last  step  that  he  flred 
that  last  shot  because  the  flash  of  the  gun 
came  and  I  saw  he  was  tall  and  slim.  He 
then  backed  down  swiftly  and  he  knocked 
this  large  Jardiniere  off  with  the  large  plant 
in,  and  it  made  a  dreadful  crash.  •  *  * 
Q.  Now,  was  there  enough  light  so  that  you 
saw  this  burglar  when  you  first  came  out 
and  found  your  husband  in  the  haU  at  tbe 
top  of  the  stairs,  could  you  see  the  burglar 
going  down?  A.  I  could  see  the  figure,  but 
when  he  got  down  on  this  last  place  that 
he  shot  then  the  flash  from  the  gun  and 
with  that  light  that  came  In  I  could  see. 
The  Jardiniere  stood  on  a  small  post  about 
four  or  flve  feet  high.  Q.  Now,  when  this 
burglar  flred  the  shot  that  he  flred,  the  flrst 
one  after  you  got  in  the  hallway,  were  you 
and  Mr.  Carmody  still  standing  in  the  hall 
at  the  top  of  the  stairs?  A  Yes,  sir.  Q.  You 
saw  the  burglar  going  downstairs?  A.  Yes, 
sir.  Q.  Then  he  turned  and  shot  back  up- 
stairs, did  be?  A.  He  didn't  turn,  he  went 
backwards  all  the  way  down.  This  bullet 
did  not  hit  either  Mr.  Carmody  or  myself; 
it  went  in  the  west  wall  of  the  hallway.  Q. 
Was  anything  more  seen  of  this  burglar  after 
he  fired  this  last  shot  near  the  bottom  of  the 
stairs?  A.  I  can't  say;  I  did  not  see  him. 
The  burglar  did  not  say  to  Mr.  Carmody, 
'Lie  still  at  your  perU  or  I  wlU  kill  you.' " 
On  cross-examination  tbe  witness  said: 
"  *  *  *  I  heard  a  noise  on  my  husband's 
side  of  the  bed.  The  noise  was  the  flrst 
thing  I  beard  when  I  wakened  my  husband. 
I  said,  'Jack,  there  is  some  one  in  the  room.' 
He  said  nothing.  Just  instantly  a  light  was 
thrown  in  my  eyes  and  the  man  struck  me 
there  and  threw  his  light  on  us  both  right 
down  close.  Q.  Then  he  flashed  the  light  in 
your  eyes  and  your  husband's  eyes  and  said, 
'More  at  your  peril'?  A  He  stooped  down. 
When  he  struck  me  I  cried  out,  and  be 
stooped  down,  I  could  feel  bis  breath,  and 
said,  'Keep  still  at  your  peril.'  Q.  So  he 
was  more  afraid  of  you  than  of  Mr.  Car- 
mody? A.  It  seems  that  way  because  In- 
stantly I  awoke  my  husband,  after  he  turned 
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tbe  light  off  onr  eyes,  they  commenced.  He 
leaned  down  on  my  right  side  and  he  strnck 
me  on  my  left  Bide.  I  cannot  say  what  It 
was;  It  was  a  hard  substance.  Q.  The  strug- 
gle wasn't  going  on  until  your  husband  got 
out  of  bed?  A.  No,  but  I  rather  think  when 
my  husband  undertook  to  raise  up  he  struck 
him;  the  bed  seemed  to  take  a  terrible  Jar. 
I  don't  know  whether  when  he  tried  to  get 
up  was  when  he  threw  him  back  or  not  Q. 
When  your  husband  was  struck  and  during 
the  time  this  man  and  your  husband  were 
struggling  In  the  room,  John  T.  Carmody 
didn't  utter  a  word?  A.  No,  sir;  not  In  that 
room.  •  •  •  Q.  When  you  heard  a  gun- 
shot yon  gave  a  scream  and  went  back  In 
the  room?  A.  Yes,  Immediately.  Q.  When 
you  got  out  In  the  h^ll  your  husband  was 
standing,  yon  testified,  about  a  foot  from  the 
top  of  the  stairs?  A.  Tes,  sir.  A  burglar 
then  was  disappearing  down  the  stairs;  I 
saw  his  shadow;  then  he  turned  and  shot 
on  the  halfway  landing.  He  went  backward 
all  the  way  down,  keeping  watch  of  my  hus- 
band and  myseU.  Q.  When  he  was  about  one 
or  two  steps  from  the  halfway  landing  he 
fired  a  second  shot?  A.  It  might  have  been 
three  steps ;  it  was  near  the  second  landing. 
Q.  Then  when  he  got  nearly  down  he  turned 
and  fired  the  shot  that  made  the  dent  In 
the  tapestry?  A.  H!e  didn't  turn,  because  he 
had  his  back  already  the  other  way.  Q.  You 
don't  know  what  occurred  between  the  man 
on  John's  side  of  the  bed  and  John  except 
the  sound  of  the  struggle  yon  overheard?  A. 
Yes, .  the  heavy  breathing  and  heard  that 
chair  upset  when  I  was  coming  back  on  top 
of  the  porch.  Q.  Where  was  the  chair  up- 
set? A.  On  the  west  side  of  the  bed.  Q. 
When  did  you  see  that?  A.  When  they 
turned  the  lights  on;  I  turned  them  on  my- 
self. Q.  And  that  was  after  the  shot  was 
fired?  A.  Yes,  I  turned  the  lights  on  to 
get  my  gown,  after  the  burglar  escaped  from 
the  house." 

The  only  substantial  difference  between 
Mrs.  Carmody's  testimony  and  that  of  the 
other  witness  seems  to  be  that,  upon  her  ex- 
amination on  the  witness  stand,  she  stated 
that  the  burglar  did  not  say  to  Mr.  Carmody, 
"He  still  at  your  peril,  or  I  will  kill  you." 
Although  various  other  witnesses  testified 
that,  in  giving  an  account  of  the  transaction 
immediately  after  It  occurred,  she  did  say 
that  this  was  what  the  burglar  said  to  both 
Mr.  and  Mrs.  Carmody  or  Mr.  Carmody  him- 
self. In  the  face  of  this  record  and  without 
regard  to  certain  procedural  matters  as  the 
burden  of  the  evidence,  the  burden  of  proof, 
presumptions,  etc.,  which  are  established  sim- 
ply to  arrive  at  the  truth  In  each  and  every 
case,  I  cannot,  much  as  I  would  like  to  do 
so,  agree  with  an  opinion  holding  that  the 
killing  of  Carmody  was  an  accident  or  that 
any  Jury  uninfluenced  by  sympathy,  passion, 
or  prejudice  would  be  Justified  In  so  holding. 
I  do  not  know  how  a  clearer  case  of  murder 
could  be  made  out.    Carmody  said  that  th^ 


burglar  "shot  at  him,"  that  "he  got  blm," 
etc.,  and  the  testimony  to  my  mind  dearly 
establishes  that  fact.  In  law  every  one  is 
presumed  to  have  Intended  that  which  tbe 
testimony  shows  he  did  in  fact  do.  Tbe 
burglar  shot  and  killed  Carmody,  and  the 
presumption  would  be,  in  the  absence  of  soiy 
testimony  as  to  motive,  that  he  did  so  In- 
tentionally. Carmody  said  that  he  shot  at 
him,  and  the  shot  was  evidently  fired  after 
he  had  gotten  away  from  Carmody  and  while 
Carmody  was  pursuing  him.  To  say  that  It 
might  have  been  an  accident  is  too  much  of 
a  stretch  on  human  credulity. 

The  defendant  company  Is  not  liable  if  the 
shot  was  fired  Intentibnally  by  a  burglar  oi 
any  third  person.  It  had  the  right  to  so  con- 
tract, and  courts  are  not  Justified  in  disre- 
garding a  perfectly  valid  provision  of  the 
policy.  Again,  If  the  first  shot  was  acci- 
dental and  the  burglar  had  escaped  from 
Carmody  knowing,  as  he  must  have  known 
from  the  circumstances,  that  Carmody  was 
not  armed,  why  did  he  fire  the  second  and 
third  shots?  It  was  so  dark  that  he  could 
easily  escape  as  the  avenues  were  open  and 
he  was  upon  the  stairway  going  down  Into 
the  hall.  That  he  did  not  fire  these  shots 
merely  to  Intimidate  Is  clear  from  Mrs.  Car- 
mody's testimony.  She  said  that  they  passed 
very  close  to  herself  and  husband,  while  they 
were  at  the  bead  of  the  stairs,  and  She  evi- 
dently thought  they  were  Intended  to  kill. 
Their  course  and  direction,  as  indicated  by 
the  witness,  leaves  no  doubt  In  my  mtad 
that  they  were  so  fired.  One  thing  Is  clear 
from  the  record,  and  that  Is  they  were  not 
fired  accidentally  in  a  scuffle  but  after  tibe 
burglar  had  gotten  dear  from  his  assailant 
Carmody  did  not  believe  they  were  acciden- 
tal for  he  said  the  burglar  shot  at  him. 

The  case  is  so  much  like  one  from  the  Wis- 
consin court  (Butero  v.  Travelers'  Insurance 
Co.,  96'Wls.  936,  n  N.  W.  811,  65  Am.  St 
Rep.  61)  that  I  cannot  forbear  quoting  there- 
from. After  quoting  the  following  instruc- 
tion: "That  the  burden  was  on  the  defendant 
to  satisfy  them  to  a  reasonable  certainty, 
and  by  a  preponderance  of  the  evidence,  that 
the  Insured  met  his  death  through  inten- 
tional violence  inflicted  upon  him  by  some 
person  or  persons  unknown.  That  the  pre- 
sumption of  murder  does  not  arise  from  the 
mere  fact  of  external  marks  of  violence  up- 
on the  body  of  the  deceased,  as  testified  to, 
but  "yon  must  be  satisfied  from  all  the  evi- 
dence. In  order  to  find  for  the  defendant: 
First  that  the  Insured  met  his  death  through 
bodily  injuries  Inflicted  at  the  hands  of  some 
person  or  persons  unknown;  second,  that  at 
tbe  time  such  person  or  persons  Inflicted  such 
injuries  he  or  they  Intended  to  so  inflict  them 
upon  the  body  of  the  said  Joseph  Butero 
(that  is,  that  he  or  they  knew,  at  the  time 
he  or  they  inflicted  such  Injuries,  that  he 
or  they  Inflicted  them  upon  the  body  of  the 
said  Joseph  Butero) ;  and  if  you  are  satisfied 
from  all  the  evidence  that  the  person  or 
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persons  Inflicting  such  bodily  Injuries  knew 
that  he  or  they  were  Infllctlns  them  npon 
the  body  of  the  said  Butero  and  Intended  to 
80  inflict  them,  then  yon  will  find  for  the 
defendant,  otherwise  for  the  plalntlfT"' — 
the  court  said  through  Plnney,  J.:  "The  con- 
tract upon  which  the  action  Is  founded  Is 
that  the  insurance  provided  by  It  'does  not 
coyer  accident  or  death,  resulting  wholly  or 
partly,  directly  or  Indirectly,  from  •  *  • 
Intentional  Injuries,  Inflicted  by  the  Insured 
or  any  other  person.'  In  view  of  the  tacts 
In  evidence,  and  about  which  there  Is  really 
no  dispute^  the  question  is  whether  the  legal 
presumption  Invoked  by  the  plalntUt  that 
the  Injuries  the  deceased  received  were  ac- 
cidental or  unintentional  Is  not  wholly  re- 
pelled or  overborne  by  the  evidence.  The 
presumption  in  question  prc^erly  applies 
where  there  is  no  evidence  to  show  the  cir- 
cumstances and  manner  In  which  the  Inju- 
ries were  Inflicted.  The  defendant  is  not 'li- 
able if  the  Injuries  which  caused  the  death 
of  the  Insured  were  Intentionally  Inflicted  by 
himself  or  any  other  person.  While  this 
Is  a  defense,  and  the  burden  of  proof  Is  or- 
dinarily npon  the  defendant,  yet  if  it  appears 
upon  plalntUTs  evidence,  or  upon  the  entire 
case,  that  such  injuries  were  intentionally 
inflicted,  the  legal  presumption  is  over- 
thrown. The  defense  may  be  established 
by  facts  and  circumstances,  and  the  infer- 
ences properly  to  be  drawn  from  them,  suffi- 
cient to  satisfy  the  Jury  of  the  truth  of  the 
defense  with  reasonable  certainty.  It  is  be- 
yond question  or  dispute  that  the  Insured 
came  to  his  death  by  external  and  violent 
means.  The  legal  presumption  is  that  his 
death  was  not  caused  by  his  own  suicidal 
act.  The  evidence  clearly  shows  that  the 
external  and  violent  means  of  his  death  pro- 
ceeded from  some  person  unknown.  The  in- 
quiry is  as  to  the  question  whether  the  shoot- 
ing that  caused  his  death  was  accidental  or 
intentional  and  with  the  design  of  effecting 
his  death;  and  this  question  is  to  be  de- 
termined from  the  facts  proved,  the  manner 
of  his  death,  and  all  the  attending  circum- 
stances. If  the  killing  was  accidental  as 
to  the  insured  in  that  he  anticipated  or  ex- 
pected no  injury  but  intentional  as  to  his  as- 
sassin, then,  according  to  the  plain  language 
of  the  provision  of  the  policy,  there  can  be 
no  recovery.  Insurance  Co.  v.  McConkey,  127 
U.  S.  661-«67,  8  Sup.  Ct  1360  [82  "L.  Ed. 
308] ;  ICallory  v.  Insurance  Co.,  47  N.  T.  62 
[7  Am.  Rep.  410].  The  case  of  Button  t.  As- 
sociation, 92  Wis.  83,  65  N.  W.  861  [53  Am. 
Bt.  Rep.  900],  was  upon  a  provision  material- 
ly differing  from  the  one  In  question,  and 
this  case  is  therefore  not  In  point  It  is 
necessary  only  that  the  evidence  of  inten- 
tional killing  preponderate  against  the  pre- 
sumption of  accident  Cronkhlte  v.  Insurance 
Co.,  75  Wis.  119,  48  N.  W.  731  [17  Am.  St 
Rep.  184] ;  Johns  v.  Association,  90  Wis.  835, 
68  N.  W.  276  [41  L.  R.  A.  687] ;  Bachmeyer 
T.  Assodatioo,  87  Wis.  837.  338.  68  N.  W. 


399.  The  plaintiff's  counsel  relies  npon 
Hutchcraft  v.  Insurance  Co.,  87  Ky.  300,  8 
S.  W.  670  [12  Am.  St  Rep.  484],  in  which 
It  was  held  that  one  assassinated  comes  to 
his  death  by  accidental  means;  but  in  that 
case  there  was  not,  as  there  is  in  this,  a 
provision  to  the  effect  that  the  policy  of  In- 
surance did  'not  cover  accident  nor  death  re- 
sulting wholly  or  partly,  directly  or  indirect- 
ly, from  •  •  •  intentional  injury  inflict- 
ed by  the  insured  or  any  other  person,'  and 
it  is  not  in  point  Mor  is  Accident  Co.  v.  Car- 
son [99  Ky.  441]  86  S.  W.  169  [34  L.  R.  A 
301,  69  Am.  St  Kep.  473],  which  did  not 
contain  the  same  or  a  similar  provision. 
The  same  is  true  of  Insurance  Co.  v.  Ben- 
nett, 90  Tenn.  256,  16  S.  W.  723  [25  Am.  St 
Rep.  685].  The  killing  was  clearly  the  re- 
sult of  intelligent  hnman  agency.  Was  it 
accidental  or  Intentional?  The  assured  went, 
at  6  o'clock  in  the  afternoon,  from  his  supper 
table  to  his  emplojrment  as  a  coal  heaver  in 
the  coal  shed,  where  he  was  to  spend  the 
night  with  his  companion  in  hoisting  coal. 
The  night  was  a  very  dark  one.  It  thunder- 
ed and  lightened  and  rained,  particularly  at 
the  time  he  received  the  fatal  shots.  They 
worked  continuously  until  about  11  o'clock, 
with  their  backs  towards  the  railway  track, 
upon  which  the  coal  49hed  opened,  with  two 
lighted  lamps  near  them  and  with  the  up- 
right hoist  between  them,  oi)erated  by  cranks, 
one  working  on  either  side.  When  they  had 
partly  raised  a  bucket  of  coal,  and,  so  far 
as  It  appears,  when  they  were  utterly  un- 
aware of  the  presence  of  any  human  being, 
they  were  startled  by  a  pistol  shot,  which 
sent  a  Irallet  crashing  through  the  brain  of 
the  insured,  and  he  fell  dead  where  he  had 
stood ;  and  two  other  shots,  either  of  which 
would  have  proved  fatal,  were  flred  in  rapid 
succession  into  vital  parts  of  his  body.  His 
companion,  Dominique,  Instantly  fled  and  ran 
about  a  block  to  thp  station.  He  had  seen 
no  one  about  there  during  the  evening  and 
had  beard  no  one,  and  there  is  nothing  to 
show  that  the  assured  had  or  that  hp  uttered 
any  word  or  exclamation.  He  was  presently 
found  dead  where  he  fell,  and  the  evidence 
tends  to  show  that  one  of  the  shots  was 
flred  with  the  weapon  so  near  his  body  as  to 
discolor  his  cloth^  with  the  burning  pow- 
der. The  shots  could  have  proceeded  only 
from  the  open  side  of  the  shed  next  to  the 
railway  track,  and  it  was  lighted  with  two 
lamps  as  stated.  The  hour  and  the  night 
was  one  in  which  honest  men  are  not  likely 
to  be  abroad  with  flrearms.  The  time,  place, 
and  circumstances  were  suited  to  criminal 
purposes.  It  seems  impossible  for  persons  of 
reasonable  Intelligence  to  be  deceived,  in  the 
presence  of  these  pregnant  facts,  pointing  un- 
mistakably to  only  one  conclusion.  If  it  were 
possible  to  conclude  that  the  flrst  shot  was 
flred  accidentally,  what  are  we  to  think  in 
teepect  to  that  question,  when  it  was  in- 
stantly followed  by  two  other  shots,  evi- 
dently aimed  at  vital  portions  of  the  body  of 
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the  Insured,  and  which  took  effect.  Inflicting 
fatal  wonnds?  How  many  ahota  are  we  to 
believe  were  accidentally  thus  fired  In  rapid 
succession  upon  and  into  vital  parts  of  the 
body  of  the  Insured,  and  under  circumstances 
so  favorable  for  assassination,  at  a  time  when 
firearms  would  be  mainly  in  requisition  or 
use  for  criminal  puriMses?  It  Is  contended, 
however,  that  there  Is  no  evidence  that  the 
assassin,  at  the  time  he  Inflicted  the  wounds. 
Intended  to  Inflict  them  on  the  body  of  the 
Insured  (that  is  to  say,  that  there  Is  no  evi- 
dence to  show  that  he  knew,  at  the  time  be 
Inflicted  them,  that  he  was  Inflicting  them 
upon  the  body  of  Butero,  the  Insured) ;  and 
that.  In  the  absence  of  such  proof,  the  kill- 
ing must  be  regarded  as  accidental  and  cov- 
ered by  the  provisions  of  the  policy.  The 
case  of  ntter  v.  Insurance  Co.,  65  Mich.  S45, 
S2  N.  W.  812  [8  Am.  St  Rep.  913],  Is  con- 
fidently relied  on.  In  that  case  the  provi- 
sion of  the  policy  was  that  the  Insurance 
'should  not  be  held  to  extend  *  *  *  to 
any  case  of  death  or  personal  Injury,  unless 
the  claimant  under  this  policy  shall  estab- 
lish, by  direct  and  positive  proof,  that  said 
death  or  personal  Injury  was  caused  by  ex- 
ternal violence  and  accidental  means  and 
was  not  the  itesult  of  design,  either  on  the 
part  of  the  Insured  or- of  any  other  person.' 
In  that  case  the  testimony  was  conflicting 
as  to  the  drcomstances  of  the  killing;  that 
of  the  plaintiff  tending  to  show  that  the  of- 
ficer knew  the  Insured  and  demanded  his 
surrender  as  a  deserter  and  shot  him  In  self- 
defense,  while  that  of  the  defendant  tended 
to  show  that  the  shooting  was  reckless,  and 
that  the  officer  did  not  know  the  deceased, 
nor  that  he  had  shot  him,  until  after  the 
killing.  It  was  held  that  the  case  should 
have  been  submitted  to  the  Jury,  and  that 
the  design  mentioned  In  the  policy  must  be 
considered  as  a  design  to  kill  the  Insured; 
and  If  such  design  did  not  exist  when  he 
fired  the  shot,  or  if  he  did  not  know  that  the 
man  he  was  ediootlng  at  was  the  Insured,  then 
the  plaintiff  might  recover  on  the  policy. 
The  present  case  Is  clearly  distinguishable. 
Here  there  Is  evidence  sufficient  to  show  that 
the  assassin  Intended  to  shoot  Butero,  the 
insured,  and  that  when  shooting  he  knew 
that  he  was  shooting  him  and  Intended  to 
kUl  him.  It  Is  true  that  no  witness  has  tes- 
tified to  this  effect  In  so  many  words, .  but 
this  Is  the  Jnst  and  proper  result  of  the  facts 
and  circumstances  given  in  evidence  and  In 
respect  to  which  there  is  no  conflict  or  dis- 
pute. It  cannot  be  expected  that  the  assassin 
would  expressly  declare  his  recognition  of  his 
victim  either  Immediately  before  or  at  the 
time  of  flrlng  repeated  fatal  shots  in  and 
upon  his  body.  All  this  Is  ordinarily  to  be 
left  to  Inference,  from  a  variety  of  facts 
and  circumstances  proved  before  the  Jury. 
Here  the  assassin  went  to  the  place,  at  the 
late  hour  of  11  o'clock  at  night,  when  a  vio- 
lent storm  was  prevailing,  where  Butero 
worked  with  bis  companion,  approaching  him 


from  behind,  when  there  were  two  li^ta 
burning  near  him.  He  did  not  direct  his 
Are  against  Dominique  but  at  onoe  sdected 
his  victim  and  sent  a  bullet  through  his  head, 
from  which  he  fell  dead,  and  he  followed  It 
by  two  other  shots,  evidently  aimed  with 
murderous  Intent,  Inflicting  wounds  elthor 
uf  which  would  have  been  fatal,  and  at  a 
time  when  the  evidence  tends  to  show  that 
he  stood  near  enough  to  his  victim  to  quite 
touch  him  with  his  extended  hand.  Had  the 
flrst  shot  been  flred  through  accident  and 
not  Intentionally,  it  Is  not  reasonable  to  sup- 
pose It  would  have  been  followed  at  once  by 
others.  Is  It  not  a  Just  and  reasonable  con- 
clusion that  the  assassin  recognized,  and  had 
no  donbt  of  the  identity  of,  his  victim  and 
followed  the  flrst  shot  by  two  others  to  cer- 
tainly execute  his  deadly  purpose?  There 
is  no  evidence,  fact,  or  drcumstanoe  tending 
to  show,  or  even  suggest,  that  the  death  of 
Butero,  the  Insured,  was  accidental,  within 
the  meaning  of  the  policy.  The  facts  admit, 
we  think,  of  but  one  conclusion.  'Bes  Ipsa 
loquitur.'  We  think  that  the  evidence  was 
sufficient  to  show  with  reasonable  certainly 
that,  Butero  was  murdered,  and  that  his 
murderer  knew  his  victim  when  he  flred  the 
fatal  shot,  and  that  he  flred  It  with  intent 
to  kill  him.  The  court  erred.  In  our  judg- 
ment. In  refusing  to  set  aside  the  verdict  and 
grant  a  new  trial." 

So  here  I  think  the  facts  admit  ot  but  one 
conclusion.  See,  also,  Orr  v.  Travelers*  Co, 
120  Ala.  647,  24  South.  097;  Ifotson  v.  Trav- 
elers' Co.,  93  Me.  409,  46  AtL  618,  74  Am. 
St.  Rep.  368;  Travelers'  Ins.  Co.  t.  Wy- 
ness,  107  Oa.  684,  84  S.  B.  118;  American 
Co.  V.  Carson  (Ky.)  80  a  W.  819.  In  this 
connection  the  court  gave  the  following  In- 
struction: "In  answer  to  your  written  re- 
quest for  advice  touching  the  last  two  shots 
flred,  you  are  Instructed  that  you  may  con- 
sider with  what  Intent  the  burglar  fired  the 
second  and  third  shots  as  bearing  on  the 
question  of  his  Intent  In  firing  the  flrst  shot; 
but.  If  you  find  from  the  evidence  that  the 
first  shot  was  flred  accidentally,  then  It 
makes  no  difference  with  what  Intent  the  sec- 
ond and  third  shots  were  fired;  and  If  you 
are  unable  to  determine,  from  a  preponder- 
ance of  all  the  evidence  introduced  bearing 
upon  that  question,  whether  the  first  shot 
was  flred  accidentally  or  Intentionally,  then 
you  should  find  that  It  was  flred  by  acci- 
dent." This,  It  seems  to  me^  is  entirely  er- 
roneous and  prejudicial,  and  the  tSeet  of  It 
was  to  take  away  from  the  Jury  all  consider- 
ation of  the  flrlng  of  the  second  and  third 
shots  In  so  far  as  they  bore  upon  the  Intent 
of  the  burglar.  Assuming  that  the  jury 
started  out  with  the  preeumptton  that  the 
shots  were  accidental,  they,  under  this  in- 
struction, would  have  been  Justlfled,  Indeed, 
it  would  seem  to  have  been  their  duty,  to 
disregard  the  second  and  third  shots.  The 
Instruction,  to  my  mind,  presents  an  anach- 
ronism U  not  a  80lecl8ni,CjOOQl€ 
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Tbe  conrt  also  Instructed:  "(7)  l^M  bur- 
glar  In  this  case  may  bare  intended  to  com- 
mit larceny  and  may  even  have  Intended  to 
fire  his  pistol  at  the  time  the  shot  took  effect 
without  Intending  to  injure  the  deceased,  and, 
unless  it  appears  afflrmatlTely  by  a  fair  pre- 
ponderance of  the  evidence  that  the  burglar 
intentionally  and  did  thereby  intend  at  the 
time  to  inflict  an  injury  upon  the  said  Car- 
mody,  then  the  defendant  has  failed  to  sus- 
tain this  ground  of  defense.  Or  if  you  find 
that  the  pistol  went  off  accidentally,  or  as 
the  result  of  a  struggle  between  the  burglar 
and  Mr.  Carmody  without  regard  to  which 
one  was  holding  it,  Qie  defense  that  the  in- 
jury was  intentionaUy  inflicted  is  not  made 
out.  But  if  you  find  the  burglar  intended  to 
hit  and  injure  Mr.  Carmody  when  he  fired, 
or  if  you  find  from  all  the  evidence  that  the 
discharge  of  the  pistol  was  not  the  result  of 
a  struggle,  then  this  defense  has  been  made 
out  and  you  should  so  find  by  your  verdict" 
This  instruction,  to  my  mind,  had  no  support 
in  the  testimony.  It  was  not  fired  as  the 
result  of  a  struggle.  In  which  Carmody  may 
have  himself  discharged  it,  nor  was  there 
any  testimony  tending  to  show  that  fact 
The  instruction  invited  the  Jury  into  a  field 
of  surmise,  conjecture,  and  speculation  for 
which  there  was  no  warrant  in  the  testi- 
mony. 

Moreover,  I  especially  dissent  from  the  ar- 
gument made  In  the  fifth  division  of  the 
opinion.  Counsel  for  appellee  makes  no  such 
point;  and,  to  my  mind,  the  fact  that  the 
company  inserted  this  third  section  in  article 
9  of  its  constitution  clearly  negatives  the 
thought  that  It  in  any  way  Intended  to  modi- 
fy the  other  provision  as  to  accidents  re- 
sulting in  death.  In  one  case  it  assumed 
liability  for  certain  accidents,  resulting  in 
injury  only,  and  specifically  and  expressly, 
contracted  against  liability  for  death  re- 
sulting in  any  sudi  manner. 

II.  With  the  general  rule  as  to  burden  of 
proof  of  an  exception  contained  in  a  policy 
of  insurance,  as  announced  by  the  majority, 
I  have  no  quarrel,  but  It  should  be  noted 
that  in  the  cases  first  cited,  or  the  majority 
of  them,  as  in  Jones  v.  Accident  Co.,  92 
Iowa,  WZ,  61  N.  W.  486,  there  was  no  such 
clause  in  thd  policy  as  the  defendant  is  here 
relying  on. 

I  shall  not  enter  into  a  long  discussion  of 
the  troublesome  questions  of  prima  facie 
cases,  presumptions,  burden  of  the  evidence, 
and  burden  of  the  proof.  These  terms  have 
perplexed  courts  and  text-writers  from  time 
immemorial,  and  it  may  be  said  that  there 
are  aU  kind^  of  presumptions  and  that  the 
burden  of  the  evidence  Is  something  entire- 
ly different  from  the  burden  of  proof. 
These  matters  are  fully  discussed  in  Cham- 
berlain OB  Evidence,  voL  2,  H  930  to  1231, 
Inclusive,  and  of  course  it  is  Impractical  to 
set  out  even  a'  small  part  of  that  discussion. 
The  matter  is  also  considered  by  Wlgmore^ 


in  his  Treatise  on  Evidence,  vol.  A,  U  2490- 
2494.  Giving,  to  the  presumption  of  acci- 
dent, all  the  force  to  which  It  is  oititled,  it 
is  not  such*  as  to  create  a  conflict  in  the 
testimony  if  the  known  facts,  as  disclosed 
by  the  testimony,  overcomes  the  presumption. 
Such  presumption  applies  when  and  only 
when  there  is  no  evidence  showing  the  cir- 
cumstances and  manner  in  which  the  inju- 
ries were  Inflicted.  In  other  words,  the  legal 
inference  of  presumption  must  yield  to  well- 
established  facts,  and,  when  the  facts  are 
thus  shown,  the  presumption  no  longer 
stands  as  affirmative  evidence.  I  shall  cite 
but  a  few  authorities  in  support  of  this  view 
in  addition  to  the  Wisconsin  case  already  re- 
ferred to.  In  several  cases  heretofore  before 
this  court,  where  the  presumption  of  acci- 
dent arose,  we  held,  upon  facts  no  stronger 
than  are  here  presented,  that  this  presump- 
tion did  not  stand  as  affirmative  proof,  mak- 
ing each  case  one  for  a  jury,  no  matter  what 
the  testimony  for  the  defense:  Indeed,  in 
each  of  these  we  held  in  effect  that  tlie  pre- 
sumption alone  was  not  enough  to  carry 
the  case  to  a  Jury,  where  the  defense  intro- 
duced affirmative  testimony  which  met  the 
presumption.  I  refer  to  the  following:  In- 
ghram  v.  National  Union,  103  Iowa,  396,  72 
N.  W.  669;  Beverly  v.  Supreme  Tent,  115 
Iowa,  624,  88  N.  W.  1064;  Gavin  v.  Dee- 
Moines  Co.,  149  Iowa,  152,  126  N.  W.  906; 
Games  v.  Association,  106  Iowa,  281,  76  N. 
W.  683,  68  Am.  St  Bep.  806;  ConneU  v. 
Traveling  Men's  Ass'n,  139  Iowa,  444,  116 
N.  W.  820.  If,  as  said  in  the  latter  case, 
the  facts  and  circumstances  proved  (by  de- 
fendant) must  be  such  as  to  exclude  any 
other  reasonable  hypothesis  than  that  it  re- 
sulted from  suicide  (homicide),  I  think  those 
facts  and  circumstances  are  here  present  and 
that  no  other  reasonable  hypothesis  than 
murder  arises  from  this  record.  A  presump- 
tion may  stand  as  affirmative  proof  in  some 
cases,  and  a  prima  facie  case  always  calls 
for  testimony  from  the  other  side,  but  the 
presumption  of  accident  in  insurance  cases 
should  not  be  allowed  to  overcome  such  a 
clear  case 'as  is  made  for  the  defendant  in 
the  record  before  us.  See,  as  supporting 
these  views,  Agen  v.  life  Co.,  105  Wis.  217, 
80  N.  W.  1020,  76  Am.  St  Bep.  905;  W.  O. 
W.  V.  Hmby,  73  Neb.  5,  96  N.  W.  098 ;  Wig- 
more  on  Evidence,  f  2493;  Peters  v.  Lohr, 
24  8.  D.  605,  124  N.  W.  863;  BUiott  on  Evi- 
dence, li  91,  92,  93;  Burk  v.  Walsh,  118 
Iowa,  397,  92  N.  W.  66. 

Prof.  Thayer,  in  his  work  entitled  Pre- 
liminary Treatise  on  Evidence,  675  and  676, 
discusses  this  question  very  thoroughly,  and 
there  is  also  a  learned  discussion  of  the 
matter  in  3  Harv.  Law  Review,  pp.  148,  161, 
166,  166.  We  have  adopted  Judge  Thayer's 
rule  in  State  v.  Thlele,  119  Iowa,  659,  94  N. 
W.  266.  See,  also,  Clemens  v.  Boyal  Neigh- 
bor, 14  N.  D.  116,  103  N.  W.  402,  8  Ann.  Cas. 
1111;  Stevens  v.  Continental  Co.,  12  N.  D. 
463,  97  N.  W.  862;    Komfeld  ▼.   Supreme 
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Lodges  72  Mo.  App.  604;  Mutnal  Life  Co.  T. 
Hayvrard  (Tex.  CIt.  App.)  27  &  W.  36;  Su- 
preme Lodge  V.  Fletcher,  78  Iffas.  377,  28 
Sonth.  872,  29  South.  523;  Hardlnger  t. 
Brotherhood,  72  Neb.  860,  103  N.  W.  74  (re- 
verslng  101  N.  W.  983). 

But  I  promised  myself  not  to  go  deeply 
Into  this  perplexing  problem;  and  to  meet 
this  promise  I  shall  not  take  the  time  to 
dte  further  cases.  The  trial  court  erred.  In 
my  opinion.  In  giving  the  Instructions  to 
which  I  have  referred  and  in  not  setting 
aside  the  verdict  of  the  Jury.  As  said  In  the 
beginning,  I  regret  this  conclusion,  but  I 
cannot,  in  Justice  to  my  convictions.  Join  In 
an  opinion  affirming  the  Judgment 

LADD,  J.,  Joins  in  the  above  dissent 


BENTON  T.   DUMBARTON   BEALTT   CO. 
(Snp'reme  Court  of  Iowa.    Oct  28,  1918.) 

1.  iMPBovmcENTS    (S    2*)  — CoRSTBuonoir  — 
Bkiocdial  Statutes. 

Code,  (  2964,  provides  that  where  an  oc- 
cupant of  realty  baa  color  of  title  and  has  made 
valuable  improvementa  in  good  faith  and  is 
afterwards  found  not  to  be  the  owner,  no  exe- 
cution shall  issue  to  oust  him  after  the  filing  of 
a  petition  as  provided  herein,  until  the  provi- 
sions of  tbe  chapter  are  complied  with.  Sec- 
tion 2967  provides  that  a  purchaser  in  good 
faith  at  a  judicial  or  tax  sale  has  color  of  ti- 
tle whether  the  person  or  officer  maldng  the 
sale  has  authority  or  not  unless  want  of  au- 
thority was  known  to  the  purchaser,  and  that 
any  person  has  color  of  title  who  has  occupied 
a  tract  for  five  years,  or  for  a  less  time,  If  he 
or  his  grantors  have  during  such  occupancy, 
with  the  lutowledge  or  consent  of  the  owner, 
made  valuable  improvements  or  paid  the  ordi- 
nary county  taxes  for  any  one  year,  and  two 
years  have  elapsed  without  ofFer  of  repayment 
and  the  occupancy  is  continued  up  to  the  time 
of  bringing  the  action  to  recover  the  realty. 
Beld,  that  the  statute  was  remedial  in  char- 
acter and  should  be  construed  to  ettectUate  the 
objects  intended. 

[Ed.    Note. — For   other    cases,    see   Improve- 
menta, Cent  Dig.  ii  5,  6 ;    Dec.  Dig.  {  2.*] 

2.  luPBovFUXNTS  (I  4*)— Beoovkbt  bt  Ooott- 

PTIN»     OUATMB— COM>B     OF     Trn»— BuFFI- 
CIENOT  OV  DEEO. 

The  fact  that  the  property  described  by 
the  deed,  relied  upon  by  an  occupying  claimant 
as  color  of  title,  bad  been  washed  away  by  the 
river  and  other  land  deposited  in  the  same 
place  would  not  prevent  the  deed  from  being 
color  of  title. 

[Ed.    Note. — For   other  cases,   see    Improve- 
ments, Cent  Dig.  tf  4,  7-26 ;  Dec.  Dig.  §  4.*] 

3.  Ikfboveuents  ({  4*) — ^Rights  of  Ocouft- 
INO  Claiiiant. 

Under  Code,  I  2967,  providing  that  a  per- 
son has  color  of  title  who  has  occupied  a  tract 
for  five  years,  or  for  i^  less  time,  if  be  has 
made  valuable  Improvements  with  the  owner's 
knowledge  or  consent  etc.,  in  determining  the 
rights  of  an  occupying  claimant  only  the  lots 
on  which  he  made  ius  improvements  and  to 
which  he  claims  title  should  be  considered. 

[Ed.    Note. — For   other   cases,   see    Improve- 
ments, Cent  Dig.  H  4,  7-26 ;   Dec.  Dig.  {  4.*] 


4.  IHFBOVEMBITTS  (i  4*)— GOLOS  OT  TttlX. 

A  void  deed  may  be  color  of  title  so  as  to 
support  the  claim  of  an  occupying  claimant  for 
improvements. 

[Ed.   Note.— For   other   cases,   see   Improve- 
menta.  Cent  Dig.  H  4,  7-26;   Dec.  Dig.  i  4.*] 

5.  iKPBovxiaNTa  (I  4*)— Acnoir  bt  Oocuft- 
IRO  Claxmant— Paticbiit  or  Taxks. 

In  an  action  by  an  ooenpyUig  claimant  to 
recover  the  value  of  improvements  of  land 
which  was  adjudicated  to  defendant  there  was 
no  prejudicial  error  In  permitting  plaintiff  to 
ahow  payment  of  taxes  as  an  evidence  of  hia 
good  faith  in  claiming  the  land. 

[EU.    Note.— For   other    cases,   see    Improve- 
ments, Cent  Dig.  U  4,  7-26;  Dec.  Dig.  1  4.*] 

6.  Pleading    (|  86*)— Aoiossions— Corolu- 

BIVENXS8. 

Facts  admitted  by  the  pleadings  of  the  par 
ties  must  be  accepted  as  true. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  H  81-86;  Dee.  Dig.  {  88.*] 

7.  IlfPBOVKHBHTB  ^  4*)— RI6HX8  OF  "OoOUFT- 

IRO  Claiilaitt." 

Under  Code,  i  2968;  providing  that  when 
any  person  has  settled  upon  realty  and  occupied 
it  for  three  years  under  anv  law  or  contract 
with  state  officers,  and  shall  have  made  valu- 
able improvements  thereon,  and  is  found  not  to 
be  the  true  owner,  he  shall  be  an  occupying 
claimant,  one  who  was  an  occupant  since  1903 
of  premises  when  the  state  made  a  survey 
themf  and  thereafter,  on  October  9,  1905, 
made  application  to  purchase  a  part  of  the  su> 
vey,  which  application  was  granted  and  patent 
issued  on  March  21,  1906,  from  which  date  he 
held  possession  until  1911  when  ousted  by  de- 
cree of  court  was  an  "occupying  claimant" 
within  the  atatute. 

[Ed.  Note.— For  other  cases,  see  Improve- 
ments, Cent  Dig.  H  4,  7-26 ;  Dec.  Dig.  {  4.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  p.  4910.] 

8.  I»£PB0VB1IENT8   fl  4*)— RiOHTS  OF  OCOOFT- 

mo  Claimant— OoLOB  of  Title. 

An  occupying  claimant  may  rely  upon  sev- 
eral instruments,  including  a  deed  to  him  and 
a  grant  to  him  by  the  state,  as  conatitating 
color  of  title  to  support  his  claim  for  improve- 
ments. 

[Ed.  Note.— For  other  cases,  see  Improve- 
ments, Cent  Dig.  H  4.  7-26;  Dec.  Dig.  i  4.*] 

9.  Appeai.  and  Bbbob  (|  1088*)— HABMUsa 

EbBOB— INSTBT7CTION— iNSTBnOnONB  FAVOB- 

iNO  Appellant. 

Appellant  cannot  complain  of  instructions 
which  were  favorable  to  him. 

[Ed.  Note. — For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  H  4052-4062;  Dec.  Dig.  | 
1033.*] 

10.  IMPBOVSKBNTS  (i  4*)— RIORT8  OF  OCXHTFT- 
INO  CLAIVANI^TnfB  OF  lUPBOVEMXNTS. 

Under  Code,  i  2967,  providing  that  any 
person  has  color  of  title  who  has  occupied  real- 
ty for  five  years,  or  for  a  less  time,  if,  with  the 
owner's  consent  or  knowledge,  he  has  made  val- 
uable improvements  or  paid  county  taxes  for 
any  year  without  offer  of  repayment  within  two 
years,  the  improvements  may  lie  placed  upon 
the  land  before  the  expiration  of  the  five-year 
period,  where  claimant's  possession  is  not  chal- 
lenged until  more  than  five  yeara  after  the  im- 
provements are  made. 

[Ed.  Note.— For  other  cases,  see  Improve- 
menU,  Cent.  Dig.  H  4,  7-26;  Dea  Dig.  i  4.*] 

Appeal    from    District    Court    Woodbnry 
County;  Frank  R.  Gaynor,  Judge. 
Action  by  plalntiir  as  an  occupying  claim- 
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ant  to  recover  the  valne  of  Improvementa 
placed  upon  a  tract  of  land,  wblch  was  final- 
ly awarded  to  defendant  On  Issues  Join- 
ed tbe  case  was  tried  to  a  Jury,  resulting  in 
a  verdict  for  plaintiff,  and  Judgment  was 
accordingly  entered.  Defendant  appeals. 
Affirmed. 

Edwin  J.  Stason,  of  Slonx  City,  for  ap- 
pellant. McCormlck  &  McGormIck,  of  Slonx 
City,  for  appellee. 

DEIEMBR,  J.     In  December,  of  the  year 
1905,  defendant  filed  a  petition  against  plaln- 
tlfiC  and  others,  in  the  district  court  of  Wood- 
bury county,  to  quiet  the  title  to  certain 
lands  on  the  river  front  In  Sioux  City,  Iowa, 
known  as  the  "Dumbarton  tract."    Plaintiff 
herein,  one  of  the  defendants  in  tliat  suit, 
filed  an  answer  and  cross-petition  on  Feb- 
ruary 1,  1906,  in  which  he  alleged  that  the 
land  belonged  to   the  state  of  Iowa;    that 
he   had  made  application  to  purchase  the 
same;    that  plaintiff's  petition  be  dismissed; 
and  that  he  have  a  decree  quietiag  his  title 
as  against  the  plaintiff  and  bis  codefendants 
in  that  action.    The  action  was  tried  to  the 
court  resulting  in  a  decree  quieting  plain- 
tiff's title  to  "aU  the  land  south  of  the  1894 
bank  and  between  the  west  line  of  Jones 
street  extended  to  the  river  and  the  west 
line  of  Court  street  extended  to  the  river, 
dated  November  30,  1907.     In   this  decree 
the  court  found  that  all  the  lots,  streets,  and 
aUeys  between  the  1894  (1889)  bank  and  the 
present  bank,  including  the  locality  of  the 
plalntUTs  claim,  have  beien  gradually  and 
imperceptibly   cut  away  by  the   river,   and 
that  accretion  land  to  the  said  1894  bank 
had  been  formed  by  the  river  in  place  of  the 
lots,  streets,  and  alleys  cut  away;   that  the 
locality  of  the  plaintiff's  claim  was  accretion 
to  lot  12,  in  block  24,  of  East  Sioux  City,  and 
to  Dace  street."    The  date  of  the  entry  of 
this  decree  does  not  appear.    The  record  also 
discloses  another  decree  of  the  district  court 
entered  on  December  12,  1911,  in  an  action 
by  the  Dumbarton  Bealty  Company  against 
R.  W.  Benton  et  al.,  in  which  It  was  found 
that  "the  plaintiff  was  the  absolute  owner 
and  entitled  to  the  possession  of  the  tract  of 
land  (particularly  described)  lying  between 
the  west  line  of  Jones  street  extended  to 
the  river  and  the  west  line  of  Court  street 
extended  to  the  river,  and  between  the  pres- 
ent bank  of  the  river  and  the  1894  bank,  in- 
cluding the  locality  of  the  property  claimed 
by  the  said  R.  W.   Benton,  excepting  the 
north  and  south  streets  and  alleys  extended 
directly  south  and  Dace  street  extended  di- 
rectly west  to  Virginia  street,  and  the  plain- 
tiff is  awarded  a  writ  of  possession,  which 
was  stayed  for  a  period  of  ten  days." 

The  present  action,  under  the  occupying 
claimant's  act,  was  commenced  December  21, 
1911,  in  which  plaintiff  claims  that  while 
holding  the  land  under  color  of  title,  and 
while  la  the  nndlstorbed  and  hostile  pos- 


session thereof  since  April,  1903,  he  made 
valuable  improvements  upon  the  tract  of 
land  in  controversy,  which  was  finally  found 
to  belong  to  defendant  by  the  decree  of  court 
entered  December  12,  1911,  and  he  asked 
that  "the  value  of  the  improvements  made 
by  him  be  found  to  be  (1,400;  that  the  value 
of  the  real  estate  exclusive  of  the  improve- 
ments be  found  to  be  $800;  that  If  these  val- 
ues are  not  correct  the  proper  ones  are  to  be 
determined;  that,  in  the  event  the  defend- 
ant does  not  pay  the  plaintiff  the  appraised 
value  of  his  Improvements  nor  the  plaintiff 
pay  the  defendant  the  appraised  value  of  the 
real  estate  without  the  improvements,  the 
plaintiff  be  declared  to  be  a  tenant  in  com- 
mon with  this  defendant  as  to  the  entire 
property,  In  the  proportion  their  Interests 
may  appear." 

Defendant  admitted  the  rendition  of  the 
decree  in  its  favor  on  December  12,  1911, 
but  denied  that  plaintiff  was  an  occupying 
claimant  or  that  be  was  entitled  to  anything 
placed  upon  the  lands  in  the  nature  of  im- 
provements. It  also  pleaded  a  counterclaim 
for  the  use  and  occupation  of  the  premises 
by  plaintiff  or  for  damages  growing  out  of 
plaintiff's  withholding  the  possession  there- 
of from  defendant,  fixing  the  amount  of  its 
damages  on  account  thereof  in  the  sum  of 
$600.  To  this  plaintiff  filed  a  reply  In  which 
he  admitted  his  possession  of  the  property 
since  April,  1903,  and  claimed  that  his  pos- 
session was  In  good  faith  and  under  claim 
of  right  Such  are  the  admitted  facts  and 
the  issues  tendered  by  the  respective  parties. 

For  a  reversal  of  the  Judgment  In  plain- 
tiff's favor.  It  Is  now  contended  for  appel- 
lant that  the  trial  court  erred  in  its  instruc- 
tions to  the  Jury  and  that  the  verdict  of  the 
Jury  was  and  is  excessive.  The  main  points 
now  urged  are  that,  in  order  to  recover, 
plaintiff  must  show  that  he  was  occupying 
the  land  under  color  of  title  at  the  time  the 
improvements  were  made;  that  his  claim 
to  the  proiperty  must  have  been  in  good  faith; 
and  that  neither  of  these  things  were  shown. 
It  is  also  insisted  that  plaintiff  did  not  have 
and  exercise  the  possession  of  the  property 
necessary  to  entitle  him  to  claim  under  the 
occupying  claimant's  act;  and  that  the 
court  erred  in  its  instructions  regarding  the 
allowance  to  be  made  to  the  plaintiff  for 
improvements  upon  the  premises.  Our  Code 
provides  that: 

"Sec.  2964.  Where  an  occupant  of  real  es- 
tate has  color  of  title  thereto,  and  in  good 
faith  has  made  valuable  Improvements  there- 
on, and  is  afterwards  In  a  proper  action 
found  not  to  be  the  owner,  no  execution  shall 
issue  to  put  the  plaintiff  In  possession  of  the 
same,  after  the  filing  of  a  petition  as  here- 
inafter provided,  until  the  provisions  of  this 
chapter  have  been  compiled  with." 

"Sec.  2967.  A  purchaser  in  good  fftlth  at 

any  Judicial  or  tax  sale,  made  by  the  proper 

person  or  officer,  has  color  of  title  within  the 

I  meaning  of  this  chapter,  whether  such  per- 
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son  or  officer  has  anfflcient  anthorlty  to  sell 
or  not,  unless  such  want  of  anthorlty  was 
known  to  such  purchaser  at  the  time  of  the 
sale;  and  his  rights  shall  pass  to  his  as- 
signees or  representatives.  Any  person  has 
also  color  of  title  who  has  occupied  a  tract 
of  real  estate  by  himself,  or  by  those  under 
whom  he  claims,  for  the  term  of  five  years, 
or  who  has  thus  occupied  It  for  less  time. 
If  he  or  those  under  whom  he  claims  have, 
at  any  time  during  such  occupancy,  with  the 
knowledge  or  consent,  express  or  Implied,  of 
the  real  owner,  made  any  valuable  improve- 
ments  thereon,  or  If  he  or  those  under  whom 
he  claims  have,  at  any  time  during  such  oc- 
cupancy, paid  the  ordinary  county  taxes 
thereon  for  any  one  year,  and  two  years 
have  elapsed  without  a  repayment  or  offer 
of  repayment  of  the  same  by  the  owner 
thereof,  and  such  occupancy  is  continued  up 
to  the  time  at  which  the  action  is  brought 
by  which  the  recovery  of  the  real  estate  Is 
obtained;  bat  nothing  In  this  chapter  shall 
be  construed  to  give  tenants  color  of  title 
against  their  landlords." 

[1]  These  provisions,  although  remedial  In 
character,  shonld  be  construed  as  to  effectu- 
ate the  objects  Intended;  but  it  must  appear 
that  the  claimant  made  the  Improvements  In 
good  faith,  believing  himself  to  be  the  owner, 
and  that  he  either  had  color  of  title  thereto 
or  iKissesslon  by  himself  or  by  those  under 
whom  he  claims  the  necessary  length  of  time 
before  the  maldng  of  the  Improvements  be- 
fore the  bringing  of  the  action  to  recover. 

Plalntm  testified  that  he  purchased  lot  8, 
block  24,  In  East  addition  to  Sioux  City,  Io- 
wa, being  a  part  of  the  land  In  controversy, 
from  one  Griffith  in  the  spring  of  the  year 
1903;  that  he  paid  the  full  purchase -price 
thereof,  to  wit,  $55,  and  received  a  deed 
therefor  some  time  in  the  year  1904;  that 
such  deed  was  lost  or  destroyed  at  the  time 
of  a  fire  in  Sioux  City  and  could  not  be  pro- 
duced. Appellant  says  the  testimony  intro- 
duced with  reference  to  this  matter  was  sec- 
ondary and  inadmissible  because  the  original 
deed  was  not  sufficiently  accounted  for.  The 
objection  was  properly  overruled,  because  the 
loss  or  destruction  of  the  deed  was  shown. 

[2]  Ck)un8el  say  that  the  deed  was  of  no 
effect  and  insufficient  on  which  to  base  color 
of  title  because  it  did  not  describe  any  prop- 
erty which  was  in  existence  and  therefore 
constituted  nothing  more  than  a  blank  piece 
of  paper.  With  this  contention  we  cannot 
agree.  The  deed  did  describe  property  which, 
as  we  understand  it,  was  at  one  time  in  ex- 
istence but  which  had  in  fact  been  washed 
away  by  the  Missouri  river,  and  soil  had 
again  been  deposited  by  the  carious  action  of 
this  erratic  stream  at  the  very  place  where 
the  original  lot  was  located.  At  any  rate, 
land  was  at  one  time  platted  near  the  bank 
of  the  Missouri  river,  which  described  the  lot 
In  question,  and  It  was  possible  at  any  time 
to  lay  this  plat  on  the  ground  even  If  It  were 


at  that  partlcalar  moment  eovsred  by  water. 
Plaintiff  immediately  went  into  possesdon  of 
the  property  which  be  claimed  was  covered 
by  the  deed  and  held  the  same  down  to  the 
trial  of  this  case.  He  also  made  improve- 
ments on  the  land  which  will  be  noted  later. 

Some  time  in  the  year  1905  the  state  of 
Iowa  made  a  survey  of  what  was  called  an 
"island,"  In  which  plaintiff  claimed  his  lot 
was  located,  and  in  the  same  year  plaintiff 
made  application  to  the  state  for  a  patent  for 
what  was  then  known  as  lot  N,  being  a  tract 
58x190  feet;  this  lot  being  something  like  40 
feet  longer  than  the  plat  shows  the  one  par- 
chased  from  Griffith  to  be.  In  March,  1906, 
he  (plaintiff)  obtained  a  patent  from  the 
state  to  the  said  lot  N,  according  to  the  state 
survey,  paying  therefor  the  sum  of  $250. 
This  intent,  as  will  be  noticed,  was  not  is- 
sued until  after  defendant  commenced  its 
suit  to  recover  the  property,  although  the  de- 
cree was  not  passed  until  some  time  there- 
after. Indeed,  all  of  the  tmprovements  were 
made  before  the  entry  of  the  first  decree,  ac- 
cording to  appellant's  own  admissions.  The 
property  described  in  the  Griffith  deed  was 
entered  and  assessed  for  taxation  for  the 
years  1903  to  1910,  inclusive;  and  plaintiff 
Iiald  the  taxes  thereon;  and  he  (plaintitT) 
<»iflimH  to  have  held  under  the  Griffith  pur- 
chase from  the  time  he  made  his  first  tiay- 
ment  in  the  year  1903  down  to  the  time  of 
the  trial,  fortified  by  the  patent  from  the 
state  and  by  the  payment  of  taxes  and  ad- 
verse iK>s8esslon.  The  Improvements  consist- 
ed of  a  house,  moved  upon  the  property  some 
time  in  the  year  1903,  a  shop,  built  in  the 
year  1904,  the  filling  of  the  lot  or  a  part  of 
it  during  the  same  year,  the  building  of  a 
shed  in  the  year  1905,  and  a  kitchen  and 
sidewalk  in  the  year  1906,  with  final  filling 
of  the  lot  in  the  year  1905. 

The  decree  in  defendant's  favor  as  to  the 
titie  to  the  lots  covered  a  much  larger  tract 
of  land  than  plaintiff  Lb  now  asking  to  have 
charged  with  a  lien  for  his  improvements,  al- 
though in  the  action  In  which  the  decree  was 
rendered  plaintiff  herein  laid  claim  to  no 
more  than  lot  N  as  surveyed  and  platted  by 
the  state.  This,  as  has  been  observed,  was 
something  like  40  feet  longer  east  and  west 
than  the  lot  described  in  the  Griffith  deed. 

[3]  Appellant  says  that  the  court  was  in 
error  in  confining  the  improvements  to  the 
said  lot  N;  that  the  entire  tract,  consisting 
of  many  lots  extending  a  distance  of  three 
blocks  along  the  river  front  and  some  400  or 
500  feet  in  depth,  should  be  considered  in  the 
adjustment  of  the  rights  of  the  parties.  We 
fall  to  see  any  prejudice  to  appellant  result- 
ing from  plaintiff's  claim  to  bat  part  of  the 
property;  bat,  whether  this  be  so  or  not, 
plaintiff  has  never  made  any  claim  to  the  en- 
tire property.  He  made  .his  improvements 
with  reference  to  the  lots  which  he  claimed 
to  own  and  should  not  be  bound,  in  this  pro- 
ceeding, to  have  a  madr  l^^y^  |  ^ct,  to 
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which  be  did  not  dalm  titles  considered  lo 
worUng  out  hla  rights  aa  an  occupying  Cutim- 
ant.  The  statute  manifestly  confines  the  lim- 
its of  the  property  to  the  boundaries  claimed 
by  the  occupant 

n.  Although  plaintlfl  went  Into  possession 
under  the  Griffith  deed  and  said  that  he 
claimed  thereunder  down  to  the  time  the  liti- 
gation began,  defendant  (appellant)  says  that 
as  be  took  a  patent  irom  the  state,  he  no 
longer  could  rely  upon  the  Griffith  deed  and 
that  in  such  circumstances  it  did  not  amount 
to  color  of  title.  We  have  already  disi>osed 
of  one  phase  of  the  matter.  Th^  Griffith  deed 
may  not  have  conveyed  any  property  whatso- 
ever, and  yet  it  was  sufficient  to  constitute 
color  of  title,  provided,  of  course,  plaintiff 
In  good  faith  went  into  possession  thereun- 
der and  thereafter  clain^ed  title  in  virtue 
thereof.  The  trial  court  so  instructed  the 
Jury  and  there  was  no  error  here. 

[4]  That  a  void  deed  may  amount  to  color 
of  title  is  well  settled  by  authority.  Tre- 
maine  t.  Weatherby,  58  Iowa,  615,  12  N.  W. 
609. 

[5]  The  trial  court  permitted  plalntifl  to 
show  payment  of  taxes  on  the  property  sim- 
ply as  an  evidence  of  bis  good  faith  in  claim- 
ing the  land  and  in  this  there  was  no  error 
prejudicial  to  defendant 

III.  Section  2968,  of  the  Code,  reads  as 
follows:  "When  any  person  has  settled  up- 
on any  real  estate,  and  occupied  the  same  for 
three  years  under  or  by  virtue  of  any  law  or 
contract  with  the  proper  officers  of  the  state 
for  the  purchase  thereof,  or  under  any  law 
of,  or  by  virtue  of  any  purchase  from,  the 
United  States,  shall  have  made  valuable  im- 
provements thereon,  and  shall  be  found  not 
to  be  the  owner  thereof,  or  not  to  have  ac- 
qnlred  a  right  to  purchase  the  same  from  the 
state  or  the  United  States,  such  person  shall 
be  an  occupying  claimant  virithin  the  meaning 
of  this  chapter." 

As  already  indicated,  after  the  state  made 
its  survey  of  the  property,  plaintiff,  an  oc- 
cupant of  a  part  of  Vie  premises,  made  ap- 
plication to  purchase  lot  N  October  9,  1905. 
His  application  was  granted  and  patent  was 
issued  to  him  March  21,  1906,  before  the 
trial  of  the  original  case.  Plaintiff  had  been 
in  possession  since  the  year  1903.  The  final 
decree  in  the  main  case  was  not  entered  un- 
til 1911,  although  appellant's  counsel  say  a 
prior  decree  was  entered  some  time  in  the 
year  1907.  This  is  not  shown  by  the  record ; 
but,  if  it  were,  both  parties  claim  in  their 
pleadings  that  the  decree  was  entered  De- 
cember 12,  1911. 

[I]  As  this  is  solemnly  admitted  by  both 
parties,  we  shall  have  to  accept  it  as  a  verity. 

[7]  Under  the  statute  Just  quoted,  plain* 
tiff  was  an  occupying  claimant  and  entitled  to 
protection  as  such. 

II]  IV.  Plaintiff  may  rely  upon  several  in- 
struments as  constituting  color  of  title,  and 
tbe  mere  faict  that  he  attempts  to  strengthen 
his  original  title  by  acquiring  another  does 


not  deprive  him  of  the  right  to  claim  under 
his  original  deed.  If  he  shows  color  of  title, 
no  matter  in  what  form  it  may  appear,  the 
requirements  of  the  statute  are  satisfied. 
Whether  or  not  plaintiff  claimed  under  one  or 
the  other,  or  both  the  deed  and  the  patent, 
was  a  question  for  the  Jury,  and  this  was 
properly  submitted  in  the  charge  as  given 
by  the  court 

[I]  Among  other  things  the  court  said  to 
the  Jury:  "The  plaintiff  cannot  recover  for 
any  improvements  made  upon  tbe  premises  in 
controversy  which  were  not  made  in  good 
faith  and  in  an  honest  belief  that  he  was 
the  owner  of  the  property  at  the  time  they 
were  made;  he  therefore  cannot  base  any 
right  to  recover  for  these  improvements.  If 
any,  based  upon  title,  or  color  of  title,  by 
reason  of  the  patent  issued  to  him  by  the 
state,  since  the  undisputed  evidence  shows 
that  this  patent  conveyed  him  no  title,  and 
further  shows  that  the  improvements,  if  any, 
were  made  before  this  patent  was  issued, 
and  not  in  reliance  thereon  as  giving  color 
of  title."  Tills  instruction  was  favorabIe>  to 
appellant  and  of  course  no  complaint  is  made 
thereof. 

V.  It  is  claimed,  however,  that  the  instruc- 
tion is  in  conflict  with  No.  6.  We  shall  not 
set  the  latter  out  in  extenso,  for  it  is  really 
too  long  to  be  embraced  In  an  opinion.  It 
is  enough  to  say  we  see  no  conflict  what- 
ever in  the  InstmctionB.  In  part  of  its  fifth 
instruction,  the  trial  court  said:  "He  claims 
he  has  occupied  the  property  in  controversy 
openly,  adversely,  continuously  under  claim 
of  right  to  tbe  same,  and  to  the.  title,  in  good 
faith,  honestly  believing  himself  to  be  the 
owner  and  entitled  to  the  possession  of  same 
for  a  period  of  five  years,  and  that  he  erect- 
ed the  improvements  in  question  under  an 
honest  belief,  at  the  time  they  were  erected, 
that  he  was  the  owner  of  tbe  land  and  en- 
titled to  the  possession  thereof.  The  mere 
occupancy  of  tbe  land  in  controversy,  or  any 
land,  for  five  years  does  not,  under  the  law, 
give  tbe  occupant  the  right  to  improve  the 
land  and  charge  tbe  improvement  to  the  land, 
or  to  the  rightful  owner  thereof,  or  to  claim 
compensation  for  such  improvement;  it  must 
appear  further  than  this  and  must  be  shown 
by  a  preponderance  of  the  evidence  that  he 
took  possession  under  an  honest  belief  tbat 
he  was  the  ovnier  of  the  land  and  entitled  to 
the  possession  of  the  same,  but  this  belief 
must  be  founded  and  must  rest  upon  some 
reasonable  ground  shown  to  have  existed  at 
the  time,  which  would  lead  a  reasonably  pru- 
dent man  to  entertain  such  belief  (that  is, 
there  must  be  reasonable  ground  shown  to 
have  existed  at  the  time  upon  which  a  rea- 
sonably prudent  and  intelligent  man  could 
base  such  a  belief);  a  mere  trespasser  on 
the  land  with  no  right  to  the  possession 
thereof,  and  no  color  of  title  thereto,  can- 
not recover  for  improvements  put  upon  the 
land,  no  matter  how  long  he  may  remain  in 
possession;   where  there  is  no^^e  or  color 
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of  tlQe  to  tbe  land  and  no  bonest  belief,  as 
berelnafter  explained,  tbat  be  bas  title  or 
rlgbt  to  tbe  land,  no  lengtb  of  occupancy  will 
give  tbe  party  so  occupying  tbe  land  any 
right  as  against  tbe  true  owner  for  Improve- 
ments pat  upon  tbe  land  while  so  occupied. 
It  Is  only  where  a  person  in  good  faith 
enters  upon  land  believing,  and  having  a 
right  to  believe,  that  he  Is  the  owner  of  the 
land,  and  in  good  faith  and  In  reliance  upon 
such  belief  makes  improvements  thereon 
while  occupying  tbe  land  openly  and  under 
claim  of  right  to  tbe  laud  that  be  becomes 
entitled  to  make  claim  for  Improvements 
pnt  upon  the  land  while  so  occupying,  and 
this  you  should  bear  in  mind  when  you  come 
to  determine  whether  or  not  tbe  plaintiff  is 
entitled  to  recover  for  tbose  improvements, 
if  any,  under  this  claim  that  be  occupied  the 
premises  for  five  years  continuously.  Wbere 
one  enters  Upon  tbe  possession  of  land  with 
no  title  and  with  no  color  of  title  bat  with 
an  expectation  that  at  some  time  be  may 
acquire  title,  he  cannot  recover  (or  improve- 
ments upon  tbe  land  placed  while  so  oircupied. 
So  In  this  case,  if  tbe  plaintiff  has  failed 
to  satisfy  yoa  that  he  bad  a  deed  from  tbe 
said  T.  C.  Grifiith  to  this  property,  substan- 
tially as  claimed  by  him,  before  the  improve- 
ments sued  for  were  placed  upon  the  prop- 
erty, be  can  base  no  color  of  title  or  right 
to  improvements  thereon;  tbat  is,  on  said 
deed.  If  you  find  there  was  no  such  deed 
from  Griffith  to  the  plaintUT,  then  you  will 
proceed  to  determine  whether  or  not  he  has 
shown  a  rlgbt  to  recover  for  tbose  Improve- 
ments upon  tbe  second  ground  of  his  claim 
tbat  be  occupied  the  ground  for  five  years, 
and  upon  this  point  you  are  further  instract- 
ed  that  tbe  occupancy  for  five  years,  which 
gives  color  of  title  and  rlgbt  to  improvements 
and  tbe  right  to  recover  therefor,  must  be 
open,  continuous,  and  in  good  faith  and  upon 
an  honest  belief,  entertained  by  the  occupant 
at  the  time  he  took  possession,  that  be  was 
the  owner  of  the  land,  and  entitled  to  tbe 
possession,  and  tbat  this  belief  was  well 
founded  and  rested  upon  reasonable  ground 
such  as  would  lead  an  ordinary  prudent  man 
to  tbe  conclusion  and  belief  tbat  be  was  the 
owner  and  entitled  to  the  XMssession;  tbat 
he  placed  tbe  Improvements  upon  tbe  land 
honestly  and  in  good  faith  while  entertaining 
sucb  belief,  and  with  right  to  entertain  such 
belief;  and  tbat  thereafter  be  continued  to 
occupy  it  openly,  continuously,  and  notori- 
ously, and  under  sucb  claim  of  right,  and 
tbat  be  has  so  occuided  it  for  five  year&" 

[19]  This  is  strenuously  challenged,  and  it 
is  said  that,  as  tbe  improvements  were  made 
before  the  expiration  of  the  five-year  period, 
plaintiff  cannot  be  allowed  therefor,  although 
be  continued  to  occupy  for  more  than  tbe 
five-year  period  before  his  right  of  possession 
was  challenged.  In  other  words,  it  is  assert- 
ed that  one  who  has  no  color  of  title  may 
not  pnt  improvements  upon  tbe  land  ontil 
the  expiration  of  tbe  five-year  period,  al- 


though bis  possession  is  not  challenged  until 
more  than  five  years  after  tbe  improvements 
are  made.  Gases  from  others  states  are  cited 
in  support  of  tbe  contention,  and  this  pre- 
sents the  only  troublesome  question  in  the 
case.  Xhe  question  presented  was  tnvolved 
but  not  decided  in  Snell  v.  Meehen,  80  Iowa, 
53,  45  N.  W.  398,  but  was  expressly  decided 
contrary  to  appellant's  contention  in  JAtcSi- 
field  V.  Johnson,  4  DIU.  651,  Fed.  Oul  No. 
8,387  (opinion  by  DiUon,  J.).  WeUes  v.  New- 
som,  76  Iowa,  81,  40  N.  W.  105,  seems  to  sup- 
port the  position  taken  by  the  trial  court. 

We  here  quote  from  Judge  DiUon's  opinion 
in  the  Litchfield  Case,  for  it  expresses  onr 
views  r^arding  the  proper  construction  of 
the  statute:  "Tbe  language  of  tbe  statute 
above  quoted  is  not  free  from  ambiguity. 
Tbe  words  used  might  be  made  to  bear  the 
construction  contended  for  by  the  plaintiff. 
I  have  carefully  considered  tbe  reasons  for 
tbat  construction,  which  were  so  ably  argued 
by  the  plalntllTs  counsel  at  the  bar  and  en- 
forced with  additional  Ulnstratlons  and  learn- 
ing in  bis  printed  argument,  without  being 
convinced  that  is  the  necessary  or  true  mean- 
ing of  the  statute.  An  equally  natural  mean- 
ing of  the  words  used  is  that  the  'color  of 
title'  must  exist  before  and  at  the  time  when 
the  suit  of  the  rightful  owner  is  brought 
against  the  occupant,  in  which  case  the  occu- 
pant may  be  compensated  for  any  valuable 
improvements  made  tbereon  in  good  faith; 
the  statute  prescribing  no  limitation  as  to 
the  time  when  they  were  made.  These  reme- 
dial statutes  are  entitled  to  a  fair  and  even 
liberal  construction  (Longwortb  v.  Wolflng- 
ton,  6  Ohio,  10);  and  tbe  view  we  adopt 
harmonizes  with  tbe  evident  policy  of  the 
L^islature,  as  shown  by  tbe  express  provi- 
sions made  by  the  Legislature  of  Iowa  to  ex- 
tend to  tbe  settlers,  'on  any  of  tbe  lands 
known  as  tbe  Des  Moines  river  lands,'  tbe 
rights  given  by  the  occupying  daimant  stat-  j 
ate."  ' 

Tbe  Ohio  court  reached  substantially  the 
same  conclusion  in  Lessee  v.  Powell,  13  Ohio, 
308.  It  seems  to  us  tbat  a  claimant  brings 
himself  within  tbe  provisions  of  tbe  statute 
if  be  shows  tbat  be  made  tbe  improvements 
in  tbe  honest  belief  of  ownership,  and  It  fur- 
ther appears  tbat  at  tbe  time  of  the  rendi- 
tion of  Judgment  against  him  he  was  in  pos- 
session under  sucb  a  title  as  brings  him 
within  tbe  meaning  of  tbe  statute.  Tbe  pro- 
vision  rests  upon  tbe  broadest  equities  and 
was  intended  to  reimburse  those  who  have, 
in  good  faitb,  made  improvements  upon  tbe 
land  believing  themselves  to  be  tbe  ovmers 
thereof  at  tbe  time  they  were  made  and  of 
which  they  are  divested  in  a  subsequent  ac- 
tion by  tbe  true  owner. 

To  hold  tbat  tbere  Is  no  protection  for  tbe 
claimant  except  to  make  bis  improvements 
after  tbe  five  years  bas  elapsed,  although  his 
title  may  not  be  challenged  for  more  than 
five  years  thereafter,  would  practically  de- 
stroy tbe  efltdenqr  of  the  IV^.-   Indeed,  tbe- 
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very  fact  that  ooe  did  not  make  any  im- 
provements  until  after  the  expiration  of  the 
five-year  period  would  tend  to  show  that  he 
was  not  holding  in  good  faith  or  In  the  hon- 
est belief  that  he  owned  the  land.  The  mere 
fact  that  he  does  improve  is  evidence  of  his 
good  faith ;  and,  If  his  title  Is  not  challeng- 
ed until  more  than  five  years  after  th^  fin- 
provements  are  completed,  we  think  he  Is 
entitled  to  the  benefits  of  the  occupying 
claimant's  act  This  is  a  fair  construction  of 
section  2967  of  the  Code. 

YI.  There  is  a  dispute  in  the  testimony  as 
to  the  value  of  the  improvements;  but  this 
question  was  primarily  for  the  Jury,  and 
there  is  no  such  lack  of  testimony  as  to  jus- 
tify our  Interference. 

No  prejudicial  error  appears,  and  the  Judg- 
ment must  be  and  It  Is  affirmed. 

WEAVEE,    a   J.,   and   WETBDROW   and 
PRBSTON,  JJ.,  concurring.     QATKOS,  J., 
•taking  no  part 


^INKEAD  T.  HARTLBT. 
(Supreme  Court  of  Iowa.    Oct  28,  1918.) 

1.  BB0K2BB  (§  48*)— CoifFENBATion— Bight  to 

COMPEIfSATION. 

A  loan  broker  cannot  recover  compengation 
where  there  was  no  agreement  for  compensation 
for  any  services  which  he  might  perform,  and  all 
'  thie  negotiationB  for  a  loan  were  broken  off,  and 
no  loan  of  tiie  character  which  he  undertook  to 
procure  was  obtained. 

[Ed.  Mote. — ^For  other  cases,  see  Brokers, 
Cent  Dig.  I  65;  Dec.  Dig.  {  48.*] 

2.  Bbokxbs  a  88*)— Dklkoatton  or  Axtthob- 
xrr— Btidsrcb— JuBT  Qoestion. 

In  an  action  by  a  broker  for  commiasion  for 
procuring  a  loan,  evidence  held  sufficient  to  go 
to  the  jury  on  the  question  of  the  agency  of  K., 
by  whom  plaintiff  was  employed  for  defendant. 

[Ed.  Mote. — For  other  cases,  see  Brokers, 
Cent  Dig.  §|  121,  123-130;  Dec  Dig.  |  88.*] 

3.  Bbokebs  (g  18*)— Pbincifai.  AifD  AOKNT  a 
64*)— Dblsgation  of  Authobitt. 

Except  where  an  agency  involves  judgment, 
discretion,  or  personal  skill,  an  agent  may  dele- 
gate bis  powers  to  a  subagent;  Qiia  being  par- 
Bcularlv  true  in  the  case  of  one  employed  to  pro- 
care  a  loan  for  his  principal. 

[Bid.  Note.— For  other  eases,  see  Brokers, 
Gent  Dig.  (  6;  Dec.  Dig.  {  18;*  Principal  and 
Agent  Cent  Dig.  H  8T-^;   Dec.  Dig.  {  64.*] 

4.  Pbincipai,  awd  Agswt  (|  88*)— Compbwsa- 
noR  or  Agvnt. 

A  snbagent  engaged  by  an  agent  cannot  re- 
cover his  compensation  from  the  principal  un- 
less the  agent  was  authorized  to  procure  a  anb- 
agent 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  (  216;   Dec.  Dig.  g  88.*] 

5.  BB0KXB8  (§  67*)— Right  to  Compenbatioit. 

Where  defendant  offered  K.  a  commission  in 
case  he  would  obtain  a  loan  at  6  per  cent,  net 
and  K.  engaged  plaintiS  to  secure  the  loan, 
agreeing  to  divide  the  commission,  defendant  is 
not  liable  for  the  payment  of  commissions,  even 
though  plaintiff  introduced  him  to  the  parties 
who  made  a  loan,  where  the  original  negotia- 
tions were  broken  off,  though  a  subsequent  loan 


was  made  at  a  higher  rate  and  for  a  larger 
amount  and  upon  increased  securiiy, 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §g  66,  67,  72;   Dec  Dig.  §  67.*] 

Appeal  from  District  Court,  Lee  County; 
Henry  Bank,  Jr.,  Judg& 

Action  at  law  to  recover  a  commission  for 
securing  a  loan  which  was  to  be  secured  by 
mortgage  npon  defendant's  land.  Directed 
verdict  for  defendant  at  the  dose  of  plaln- 
tUTs  testimony,  and  plalntifl  appeals.  Af- 
firmed. 

Hermlnghausen  &  Herminghausen,  of  Ft 
Madison,  for  appellant  George  B.  Stewart, 
of  Ft  Madison,  and  J.  C.  McCoid,  of  Mt 
Pleasant,  for  appellee. 

DEEMER,  J.  The  petition  Is  short,  and 
simply  states  that  on  the  15th  day  of  Feb- 
ruary, 1906,  at  defendant's  Instance  and  re- 
quest, plaintiff  procured  a  loan  of  $57,000 
for  him  (defendant),  for  which  he  expressly 
undertook  and  agreed  to  pay  plaintiff  the 
sum  of  1  per  cent,  or  $570,  and  he  asked 
Judgment  for  that  amonnt,  with  interest 
The  answer  was  a  general  denlaL  The  tes- 
timony adduced  in  support  of  the  petition 
does  not  show  that  defendant  himself  had 
any  negotiations  with  plaintiff  regarding 
any  loan  until  some  time  the  latter  part  of 
the  year  1906,  when  plaintiff  met  him  (de- 
fendant) on  the  sidewalk  in  the  city  of  Mt 
Pleasant,  Iowa.  Plaintiff  testified  as  fol- 
lows, regarding  that  conversation:  "  •  •  • 
I  told  Mr.  Hartley  Mr.  Knight  had  spoken 
to  me  some  time  before  about  a  loan  of 
$45,000.  He  said  there  were  parties  then 
looking  after  it,  that  he  couldn't  make  any 
arrangements  with  me  at  that  time;  but,  tf 
they  failed,  he  or  Mr.  Knight  would  let  me 
know  about  it  •  *  * "  The  witness  tes- 
tified that  he  saw  Knighdt  about  January  1, 
1906,  and  testified  to  the  following  conversa- 
tion with  him  :"**•!  never  told  Mr. 
Hartley  that  I  had  no  resources  of  my  own, 
and  would  have  to  apply  to  a  loan  company. 
In  the  conversation  with  Mr.  Knight  In  Jan- 
uary, he  said  that  the  parties  he  had  spoken 
of  had  failed  In  their  efforts,  and  wanted  to 
know  If  I  could  get  the  money,  and  what  I 
would  charge.  I  told  him  I  thought  I  could 
get  it  if  the  security  suited  the  parties,  and 
would  charge  him,  Mr.  Hartley,  1  per  cent 
He  told  me  to  see  what  I  could  do.  *  •  •  " 
He  then  testified  that  he  went  about  finding 
the  money,  and  got  into  correspondence  with 
the  Kewanee  Savings  Bank  of  Kewanee,  IlL, 
or  some  of  the  officers  thereof,  and  that  as 
a  result  of  his  efforts  one  of  the  officers  came 
to  defendant's  farm,  looking  it  over,  and 
talked  about  a  loan.  The  next  day  plalntifl 
telephoned  defendant,  and  defendant  ad- 
mitted that  the  bank  official  had  been  there, 
but  that  nothing  had  been  done,  that  this 
official  wanted  a  commission,  and  that  he 
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conld  not  pay  it  and  also  pay  plaintiff  one. 
Plaintiff  further  testified:  -  •  •  •  i 
told  him  I  didn't  know  anytblng  abont  that, 
that  Mr.  BHscher  came  there  at  my  instance, 
and  If  the  loan  was  made  I  should  .expect 
my  commission.  I  afterwards  went  to  Ke- 
wanee  to  see  Mr.  Fischer  with  regard  to  the 
loan.  Mr.  Fischer  said  that  he  had  been 
there,  but  hadn't  consummated  the  loan,  bnt 
thought  he  would  be  able  to  do  ao,  and  ex- 
plained to  me  why  It  was  that  he  didn't 
come  through  Mt  Pleasant,  as  he  had  tele- 
phoned me.  After  I  had  seen  Mr.  Fischer, 
I  had  a  conversation  about  the  loan  with 
Mr.  Knight  abont  February  22,  1006.  Said 
that  Mr.  Fischer  had  been  at  Hartley's  the 
day  before,  and  that  Mr.  Fischer  and  Mr. 
Hartley  had  come  to  Mt  Pleasant,  and  Mr. 
Fischer  had  gone  home  from  there.  Mr. 
Fischer  did  not  call  on  me.  In  June  Mr. 
Hartley  Informed  me  that  there  was  nothing 
doing  in  that  line  at  all.  About  the  latter 
part  of  September  I  happened  into  the  oflSce 
of  Judge  Babb.  He  was  examining  the 
Hartley  abstracts;  that  led  me  to  believe 
that  there  was  something  doing.  After  that 
I  had  some  correspondence  with  Mr.  Fischer, 
which  la  Exhibit  3,  received  in  the  nsnal 
course  of  mail.  I  received  Exhibit  4  in  the 
usual  course  of  malL  I  am  acquainted  vrlth 
the  handwriting  of  Belle  Hartley,  the  wKe 
of  L.  M  Hartley.  I  received  Exhibit  1  In 
the  mail  at  Mt  Pleasant  on  the  date  it 
t)ear8.  It  la  In  the  handwriting  of  Belle 
Hartley.  Before  that  letter  I  had  written 
a  letter  and  addressed  it  to  L.  M.  Hartley, 
Inclosed  it  in  an  envelope  addressed  to  him, 
stamped,  and  mailed  it  Exhibit  1  came  al- 
most immediately  after  my  letter  to  Mr. 
Hartley.  Before  I  received  Exhibit  8,  I 
had  written  a  letter  to  the  Kewanee  Savings 
Bank,  inclosed  It  In  an  envelope  addressed 
to  the  Kewanee  Savings  Bank,  stamped  it, 
and  deposited  it  in  the  post  ofiSce,  and  Ex- 
hibit 8  was  In  response  to  that  letter.  Mr. 
Fischer  was  there  the  second  time  in  rela- 
tion to  the  loan  about  February,  1906." 

The  letters  referred  to  in  thla  testimony 
are  as  follows: 

Exhibit  1. 
"Salem,  Iowa,  Feby.  19,  1906. 
"A.  W.  Elnkead,  Mt  Pleasant  la.— Dear 
Sir:  Have  done  nothing  at  all  in  the  loan 
matter,  and  see  no  prospect  of  business  in 
that  Une.  If  yon  can  get  me  the  money  at 
5  per  cent,  I  would  be  willing  to  pay  yon  a 
commission.  Would  not  be  willing  to  pay 
it  at  any  more.  Tours  truly,  L.  M.  Hart- 
ley,  B." 

Exhibit  8. 
"Kewanee,  Ills.,  September  20,  1906. 
"Mr.  A.  W.  Kinkead,  Mt  Pleasant  Iowa. — 
Dear  Sir:    We  have  given  up  the  Hartley 
loan.    Bespectfully,  W.  E.  Oould,  Cashier."] 


Exhibit  4. 
"Mount  Pleasant  Iowa,  28  Imie,  1908. 

"li.  M.  Hartley,  Salem,  Iowa— Dear  Sir: 
Do  you  want  that  Idan  of  $4S,000,  or  $60,000, 
and  will  yon  take  the  loan  If  I  secnre  it  for 
you  at  S  per  cent?  Please  let  me  know  at 
osrce.    Yours  truly.  A,  W.  Kinkead." 

"Dear  Sir:  Am  not  in  position  to  take  a 
loan  at  present  Yours  truly,  H  M.  Hart- 
ley, B." 

The  first  letter  that  plaintiff  wrote  re- 
garding the  loan  is  as  follows: 

"Mt  Pleasant  Iowa,  2  Jan.,  1906. 
"The  Kewanee  Savings  Bank,  Kewanee,  UL 
— Gentlemen:  I  notice  In  our  paper  your 
adv.  in  regard  to  loans.  Would  you  consider 
an  application,  for  a  loan  of  $45,000.00  on 
first  rate  farm  security,  worth  double  the 
amount  of  the  loan,  first  lien,  at  not  to  ex- 
ceed 6  per  cent?  Very  truly,  A.  W.  Kin- 
kead." • 

As  a  matter  of  fact  defendant  did  not 
procure  from  Fischer,  trustee,  a  loan  of 
$57,000,  which  was  secured  by  a  trust  deed 
on  1,100  acres  of  land  in  Lee,  Henry,  and  Des 
Moines  counties,  Iowa,  and  in  Harlan  coun- 
ty. Neb.,  and  with  the  commission,  paid  to 
B^scher,  the  rate  of  interest  exceeded  S  per 
cent;  the  amount  of  the  excess  not  being 
shown.  This  loan  was  procured  or  at  least 
the  trust  deeds  were  executed  In  October  of 
the  year  1906. 

Plaintiff  testified:  "Neither  Mr.  Hartley 
nor  Mr.  Fischer  notified  me  of  Fischer's  sec- 
ond coming.  When  I  met  Mr.  Hartley  at  Mt 
Pleasant,  I  had  learned  that  the  loan  had 
been  made,  and  wanted  the  commission. 
Hartley  said  he  did  not  think  he  owed  me 
anything.  He  said  he  had  to  give  Flsdier 
a  commission,  and  therefore  didn't  owe  me 
any." 

The  last  correspondence  whidi  plaintiff 
had  with  the  bank  was  as  follows: 

"Mount  Pleasant  Iowa,  IS  Sept,  190& 
"Kewanee  Savings  Bank,  Kewanee,  III.— 
Gentlemen:    What  progress  are  you  making 
in  the  Hartley  loan?     Yours  truly,  A.  W. 
Kinkead." 

Exhibit  8,  already  set  out,  was  in  response 
to  this  letter.  The  letters  Immediately  pre- 
ceding were  as  follows: 

"Kewanee,  IIL,  Jan.  19,  1906. 
"Mr.  A.  W.  Kinkead,  Mt  Pleasant  Iowa- 
Dear  Sir:  Your  tavor  at  hand  asking  about 
the  Hartley  matter.  Willi  state  that  we 
called  to  see  Mr.  Hartley,  but  was  unable  to 
close  up  with  him.  The  reason  we  did  not 
come  to  Mt  Pleasant  to  see  you  was  because 
the  trains  did  not  run  so  that  we  could  do 
so.  Mr.  EbtrOey  said  he  would  communicate 
with  yon.  We  trust  we  shall  be  able  to 
land  the  loan  yet  Yours  very  truly,  W.  S. 
Gould,  Cash."  *  ^  , 
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"Kewanee,  IlL,  Feb.  15,  1900. 
Ur.  A.  W.  Klnkead,  Mt  Pleasant,  Iowa — 
Dear  Sir:  We  have  not  heard  from  Mr.  Hart^ 
ley  lately,  and,  so  far  as  we  are  concerned. 
It  stands  about  tbe  same  as  it  did  wltes  you 
were  here.    Tours  truly,  W.  B.  Oould,  Cash." 

[1]  This  48  all  the  testimony  relating  in 
any  manner  to  defendant's  direct  connection 
with  plaintiff  In  the  matter  of  the  making  of 
the  loan,  and,  if  It  stood  alone  on  this,  It  is 
perfectly  manifest  that  there  could  be  no  re- 
covery for  two  reasons:  First,  because  no 
compensation  was  agreed  upon  for  any  serv- 
ices which  plaintiff  might  perform ;  and, 
second,  because  the  testimony  shows  that  all 
negotiations  were  broken  off,  and  the  charac- 
ter of  the  loan  which  plaintiff  undertook  to 
procure  was  never  obtained,  and  all  negotia- 
tions with  reference  thereto  were  broken  off. 

II.  Notwithstanding  the  nature  of  his  plead- 
ing, plaintiff's  counsel  argue  that  they  were 
entitled  to  have  the  case  go  to  the  jury  on 
two  theories:  First,  that  one  Knight,  a 
brother-in-law  of  defendant,  was  appointed 
an  agent  by  defendant  to  negotiate  for  a 
loan,  with  a  definite  understanding  as  to 
compensatton  for  bis  services;  and,  second, 
that  Knight  was  employed  by  defendant  to 
negotiate  a  loan  for  him  (defendant),  and 
that  Knight  with  implied  authority  had  a 
right  to  and  did  employ  plaintiff  as  a  sub- 
agent  to  negotiate  the  loan  for  an  agreed 
compensation,  that  he  did  negotiate  the  loan 
88  agreed,  and  is  entitled  to  the  compensa- 
tion promised.  The  testimony,  if  there  be 
ally,  In  support  of  these  claims  comes  from 
0.  N.  Knight,  the  witness  already  referred 
to,  and  from  plaintiff  himself,  and  some  of 
the  correspondence  already  quoted,  and  some 
other  letters  to  which  reference  will  be  made. 
M  the  whole  case  turns  upon  the  sufficiency 
of  tbe  testimony.  It  is  necessary  to  set  out 
that  most  favorable  to  plaintiff.  In  order  that 
an  Intelligent  conception  may  be  bad  of  the 
case. 

Among  other  things,  Knight  testified  to  the 
following: 

"  •  *  •  Mr.  Hartley  wanted  a  loan,  and 
he  gave  me  the  privilege  of  procuring  one  for 
hlra  in  1901,  and  subsequent  to  that  time. 
Mr.  Hartley  said  he  would  give  me  |500  to 
get  him  a  loan  of  $50,000,  provided  I  would 
get  it  at  6  per  cent  net  to  him.  That  was  in 
1001.  I  saw  Mr.  Klnkead  about  a  loan.  I 
do  not  know  as  to  the  date,  being  about  Au- 
gust, 1905.  I  tol4  Mr.  Kinkead  that  I  had 
been  trying  to  get  a  loan  for  Mr.  Hartley  for 
150,000  or  more,  and  that  there  was  ?500  in 
It  if  I  could  get  it  at  6  per  cent,  and  be  said 
be  thought  he  could  arrange  to  get  the  mon- 
ey, and  In  case  he  did  we  was  to  divide  the 
commission.  The  commission  was  to  be  divi- 
ded if  we  got  a  straight  5  per  cent  loan,  as 
Mr.  Hartley  would  not  pay  any  commission  If 
he  had  to  pay  more  than  5  per  cent  He  nev- 
er agreed  to  pay  me  if  he  had  to  pay  more 
than  5  per  cent     I  think  it  was  in  the 
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winter  of  1905.  I  had  been  trying  to  get 
this  loan  through  other  iiartles,  and  had  not 
succeeded ;  but  I  don't  know  whether  I  made 
that  kind  of  statement  to  Mr.  Klnkead  or 
uot  I  reiwrted  to  Mr.  Hartley  that  I  was 
trying  to  get  this  loan  through  other  parties. 
It  was  in  the  winter  Mr.  Klnkead  told  me 
that  a  party  from  Kewanee,  111.,  was  coming 
up  to  see  about  the  loan.  He  showed  me  a 
letter  from  those  parties;  but  I  do  not  re- 
member the  names.  I  either  read  it  or  he 
read  It  to  me;  I  do  not  remember.  I  did 
not  report  to  Hartley  that  the  man  was  com- 
ing to  inspect  the  farm  relative  to  placing 
the  loan.  I  said  the  next  day  we  would  get 
a  buggy  and  drive  over  to  Hartley's.  I  never 
saw  the  man.  I  do  not  remember  how  I 
learned  that  Mr.  Fischer  had  been  at  Hart- 
ley's. He  didn't  come  to  Mt  Pleasant  when 
he  promised  to.  I  don't  remember  whether 
Mr.  Hartley  or  Mr.  Klnkead  told  me  that  he 
was  out  there  that  day.  Mr.  Klnkead  and  I 
talked  together  about  the  matter  of  loan  and 
letters  he  received.  I  do  not  remember  what 
our  conversations  wera  At  the  several  times 
that  Mr.  Klnkead  showed  me  letters  I  com- 
municated with  Mr.  Hartley,  and  afterwards 
again  communicated  to  Mr.  Kinkead  what  I 
had  received.  I  submitted  a  proposition  to 
Mr.  Hartley  to  get  him  a  loan  at  a  little  high- 
er rate;  but  he  wouldn't  consider  a  higher 
rate  and  pay  me  any  commission.  I  commu- 
nicated that  to  Mr.  Klnkead.  I  think  Hart- 
ley got  a  loan  on  hte  farm,  and  I  asked  Mr. 
Hartley  If  he  got  it  at  S  per  cent  If  he  did, 
I  thought  there  was  a  commission  coming  to 
me ;  he  said  he  had  paid  a  higher  rate  than 
that  He  got  the  loan  from  those  Kewanee 
people,  Mr.  Fischer.  Mr.  Klnkead  never 
brought  anybody  to  me  about  this  loan,  and 
I  never  took  anybody  to  Mr.  Hartley.  I 
didn't  communicate  to  Mr.  Hartley  that  the 
Kewanee  Savings  Bank  was  willing  to  make 
the  loan  until  after  those  people  were  at 
Hartley's.  I  then  told  him  they  were  the 
people  we  had  been  trying  to  get  the  loan 
from,  and  were  instrumental  In  getting  them 
there.  It  was  the  next  day  after  he  told 
me  they  were  at  Hartley's.  Mr.  Kinkead 
said  they  dodged  us,  and  did  not  go  through 
Mt  Pleasant  Mr.  Klnkead  knew  that  I  was 
offered  1  per  cent  commission  for  procuring 
the  loan,  and  he  said  we  would  divide  the 
1  per  cent  He  wasn't  to  get  1  per  cent  I 
banded  him  a  sketch  of  the  Hartley  farm  at 
that  time,  and  a  photograph  of  the  bam -on 
the  farm.  I  sent  Mr.  Kinkead  some  photo- 
graphs; yes.  Mr.  Kinkead  agreed  to  give 
me  one-half,  or  I  agreed  to  give  him  one-hall 
of  1  per  cent  on  $50,000.  I  first  spoke  to 
Mr.  Hartley  about  the  loan  that  I  had  nego- 
tiated with  Mr.  Kinkead  after  he  procured 
the  loan.  It  was  in  the  tall;  I  think  several 
months  after.  I  don't  know  whether  in  1905, 
1906,  or  1907.  After  I  heard  they  got  the 
loan  closed  up,  I  asked  them,  either  my  sister 
or  Mr.  Hartley,  if  they  got  It    He  said  he 
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would  not  make  the  loan.  I  talked  to  Sir. 
Hartley  frequently  over  the  telephone;  but 
I  do  not  remember  any  specific  conrersation. 
•  •  *  I  asked  Mr.  Hartley  about  the  com- 
mission after  his  farm  loan  was  secured  with 
the  Kewanee  people.  If  he  got  it  at  5  per 
cent  straight,  I  thought  there  was  a  commis- 
sion coming,  because  I  understood  it  was  the 
same  parties  that  Mr.  Klnkead  and  I  had 
come  to  go  over  to  see  about  the  loan.  We  in- 
formed them  that  those  were  the  parties  that 
we  tried  to  get  the  loan  from.  I  spoke  to  Mr. 
Hartley  relative  to  a  commission  about  the 
loan  that  was  finally  placed  by  him.  Yes, 
sir;  I  think  he  understood  that  we,  Mr. 
Klnkead  and  I,  were  together  in  the  transac- 
tion. I  mentioned  Klnkead  to  Mr.  Hartley 
right  away  after  Mr.  E^scher  was  there  the 
fli-st  time.  I  do  not  know  what  the  conversa- 
tion was,  only  I  waited  him  to  understand 
that  Mr.  Klnkead  and  1  were  Instrumental  In 
getting  that  man  there,  so  if  we  got  a  loan  of 
that  kind  we  would  have  a  commission  com- 
ing. 

"The  conversation  was  with  Mr.  Hartley 
or  Mr.  Hartley's  wife  after  the  loan  was  con- 
summated. The  agreement  between  me  and 
Mr.  Hartley  was  that,  if  I  would  get  him  a 
loan  of  $50,000,  he  would  give  me  $500,  pro- 
vided I  got  it  at  6  per  cent  net  to  him.  I 
never  talked  with  Mr.  Hartley  about  Kln- 
kead until  after  the  loan  was  consummated. 
I  told  Khikead  that  Mr.  Hartley  would  not 
consider  paying  commission  on  a  higher  rate 
than  6  per  cent  flat  After  the  loan  was 
transacted,  Mr.  Klnkead  came  to  see  me  about 
the  commission.  I  said  to  Mr.  Kinkead  that 
'we  have  not  compiled  with  our  agreement, 
we  did  not  get  the  loan  at  6  per  cent  and  I 
don't  think  we  are  entitled  to  anything.'  I 
told  Klnkead  that  if  the  rate  was  more  than 
6  per  cent,  I  did  not  expect  anything  from 
Hartley.  The  loan  was  to  be  on  the  farm  be 
then  had,  which  was  800  acres  In  Henry 
county.  No  loan  of  that  kind  was  ever  pro- 
cured for  Hartley;  Mr.  Kinkead  did  not  deny 
that  I  don't  consider  there  was  anything 
due  us.  I  told  Kinkead  that  I  never  claimed 
any  commission.  I  never  talked  to  Kinkead 
about  a  $57,000  loan.  Mr.  Kinkead  said  there 
was  a  commission  due  him.  The  loon  was  to 
be  $50,000,  or  he  could  use  more  if  we  could 
get  it  4ud  my  understanding  was  that  we 
was  to  have  1  per  cent ;  but  he  couldn't  use 
less.  Mr.  Kinkead  reported  to  me  that  he 
thought  he  could  get  the  $50,000  at  straight 
5  per  cent,  and  told  me  the  party  was  com- 
ing. I  never  reported  that  a  loan  was  ever 
procured  for  Mr.  Hartley. 

"The  first  conversation  I  had  with  Mrs. 
Hartley  about  the  loan  was  after  it  was  con- 
summated. She  said  they  did  not  get  the 
loan  at  5  per  cent  It  was  in  the  fall  of  the 
year.  I  don't  know  whether  It  was  In  1905 
or  1906.  I  told  Mr.  Kinkead  at  Mt  Pleasant 
about  the  conversation  with  Mrs.  Hartley. 
Mr.  Klnkead  was  in  the  loan  business.  I 
was  not  in  the  loan  business  in  Henry  county, 


Iowa ;  only  this  one  loan  was  all.  We  were 
trying  to  find  parties  that  would  make  this 
loan  for  Mr.  Hartley.  I  was  to  furnish  a 
description  of  the  farm,  write  it  up,  and  show 
up  the  security  as  best  I  could.  I  got  a  busi- 
ness card  and  photograph  of  the  farm  from 
Mr.  Hartley.  I  got  them  from  the  place  by 
the  hundred.  I  was  doing  quite  a  little  ad- 
vertising for  Mr.  Hartley  at  different  times. 
Mr.  Hartley  said  he  would  give  me  $500  if 
I  would  get  him  a  loan  of  $50,000  at  5  per 
cent,  but  said  he  would  not  pay  any  commis- 
sion if  he  had  to  pay  more  than  5  per  cent 
Interest  That  is  before  I  saw  Mr.  E^lnkead. 
I  had  mentioned  to  Mr.  Hartley  where  I  had 
tried  to  get  him  money,  and  he  always  said 
to  'go  ahead  If  you  can  get  6  per  cent  money.' 
I  did  not  have  any  resources  for  placing  the 
loan  without  applying  to  some  loan  agent 
Hartley  was  never  present  when  I  talked  to 
Klnkead." 

In  addition  to  the  testimony  of  the  plalntlfT 
already  quoted,  he  testified  as  follows: 

"  •  •  •  I  was  applied  to  for  a  loan  for 
the  Hartley  land  about  September,  1905,  by 
Mr.  Knight  the  brother-in-law  of  Mr.  Hart- 
ley. Mr.  Knight  told  me  that  Mr.  Hartley 
wanted  to  refund  his  Indebtedness;  that  he 
had  about  $45,000,  and  wanted  $45,000  more 
to  fund  the  whole  amount  of  his  Indebted- 
ness. He  said  he  had  other  parties  working 
on  the  matter  at  that  time,  and  in  the  event 
of  their  failure  he  wanted  to  know  if  I 
could  furnish  .the  money.  I  said  I  thought 
I  could.  If  the  security  was  satisfactory  to 
the  parties.  He  said,  if  the  parties  who  were 
then  trying  didn't  succeed,  he  would  let  me 
know.  By  he,  I  mean  Knight  •  •  •  Alt- 
er the  conversation  with  Mr.  Kni^t  in  Jan- 
uary, I  proceeded  to  find  the  money.  I  cor- 
responded with  different  individuals  and 
corporations,  and  went  to  see  some.  I  re- 
ceived communications  by  letter  from  the 
Kewanee  Savings  Bank  of  Kewanee,  Illinois. 
I  showed  the  correspondence  to  Mr.  Knight 
who  read  it  Mr.  Knight  said  that  I  had 
better  press  the  matter.  He  gave  me  a  pic- 
ture and  plat  of  the  place.  I  inclosed  the 
plat  and  the  card  to  the  Kewanee  Savings 
Bank.  After  some  correspondence,  Mr. 
Fischer,  the  president  of  the  Kewanee  Sav- 
ings Bank,  telephoned  me  that  he  would  meet 
me  at '  Mt  Pleasant  on  the  next  morning 
to  look  at  the  Hartley  farm.  I  told  Mr. 
Knight  I  had  Just  received  a  phone  message 
from  Mr.  Fischer,  saying  he  would  be  in  Mt 
Pleasant  the  next  morning,  and  I  would  have 
to  arrange  to  take  him  over,  and  he  said  that 
was  right  Mr.  Knight  was  to  go  with  as. 
I  waited;  but  Mr.  Fischer  did  not  come  to 
Mt  Pleasant  I  examined  the  hotel  register, 
and  did  not  find  his  name,  and  told  Mr. 
Knight  that  Flsdier  had  not  come.  I  learn- 
ed that  Fischer  was  at  Hartley's  on  that  day, 
and  went  back  through  Mt  Pleasant  I 
telephoned  Mr.  Hartley  the  next  day.  Mr. 
Hartley  said  Mr.  Fischer  had  been  there, 
but  had  not  done  any  business,  that  Mr. 
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Fladier  wanted  a  commission  himself  if  he 
made  the  loan,  and  he  said  it  would  be  kind 
of  hard  if  he  had  to  pay  him  a  commission 
and  me  one  too.    •    •    • 

"I  wrote  the  letter  of  September  15th  be- 
cause I  learned  negotiations  were  pending 
between  Hartley  and  Fischer.  I  did  not 
■write  Fischer  between  June' and  September. 
I  first  made  demand  upon  Hartley  for  com- 
pensation some  time  in  1906  or  1907.  I  can't 
remember  the  month,  the  day  of  the  month, 
or  the  day  of  the  week.*  I  have  no  letters 
signed  by  Mr.  Hartley.  I  only  had  one  con- 
versation with  Mr.  Hartley  about  this-  loan 
prior  to  September  20,  1906.  I  only  tele- 
phoned him  once  prior  to  that  time.  •  •  • 
At  that  time  I  did  not  consider  the  matter 
off,  sir,  simply  because,  as  I  said  a  while 
ago,  Mr.  Fischer  and  Mr.  Hartley  were  both 
trying  to  circumvent  me,  and  there  had  been 
a  silence  on  the  subject  for  some  time,  and 
I  wrote  that  simply  to  draw  Mr.  Hartley 
out,  to  find  out  what  was  being  done;  that 
was  the  purpose  of  that  letter  and  one  to 
Mr.  Fischer. 

"I  wrote  the  letter.  Exhibit  12,  to  the  Ke- 
^anee  Bank.  My  purpose  in  writing  the 
letter  was  because  of  the  attitude  of  Mr. 
Fischer  and  Mr.  Hartley.  There  had  been  a 
silence  upon  the  subject,  and  Mr.  Hartley, 
tlirough  the  letter  spoken  of  (Exhibit  4),  had 
said  there  was  nothing  doing  along  that  line, 
and  I  knew  the  abstracts  were  being  exam- 
ined at  the  time,  about  September  20th,  and 
I  wrote  Mr.  EHscher  simply  to  draw  him  out 
the  same  as  I  did  Mr.  Hartley.  Exhibit  8 
ts  a  response  to  Exhibit  12.  The  abstract 
of  title  to  Mr.  Hartley's  land  was  being 
examined  by  Judge  Babb,  and  he  informed 
xne  that  he  was  passing  on  the  title  to  the 
Hartley  farm  for  Mr.  Fischer,  president  of 
the  Kewanee  Savings  Bank.  In  my  conver- 
sation with  Mr.  Fischer  at  Kewanee  he  said 
that  he  was  coming  over  again  shortly,  and 
wonld  then  see  that  I  was  notified  when  he 
vras  cominir.  and  tliat  he  would  come  to  see 
me,  and  also  tell  Mr.  Hartley  to  inform  me, 
nnd  Mr.  Hartley  informed  me  that  Fischer 
bad  been  there  on  the  first  trip  about  the 
18th  of  January.  *  *  *  I  first  learned 
there  had  been  a  $57,000  loan  made  on  the 
Hartley  farm  after  the  instruments  were 
filed  in  our  county.  I  learned  it  from  the 
records.  I  did  not  know  it  had  been  con- 
summated until  the  Instruments  were  filed. 
I  learned  about  the  $2,500  mortgage  the  same 
day  I  filed  the  petition." 

[2,3]  Aside  from  the  letters  already  set 
out  and  some  others,  which  are  not  regarded 
as  material,  this  is  all  the  relevant  testi- 
mony in  the  case,  and  the  sole  and  only 
question  is,  Was  there  enough  to  take  the 
case  to  a  Jury  on  the  issues  made  by  the 
pleadings?  We  think  there  was  suflJclent  to 
take  the  case  to  the  Jury  upon  the  proposi- 
tion of  agency,  express  or  implied,  on  the 
part  of  Knight,  to  employ  plaintlfF  either  as 
an  agent  or  snbagent  for  defendant  in  pro- 


cntlng  a  loan.  There  is  some  testimony  In- 
dicating express  authority  in  Knight  to  em- 
ploy plaintiil  as  an  agent,  and  more  tending 
to  show  that  he  (Knight)  was  anthorized  to 
employ  a  subagent  in  finding  money  for  the 
defendant  The  general  rule  seems  to  be 
that,  save  where  an  agency  involves  Judg- 
ment, discretion,  or  personal  skill  an  agent 
may  delegate  his  powers  to  a  subagent  Ben- 
wick  V.  Bancroft,  56  Iowa,  527,  9  N.  W.  367. 
And  there  is  testimony  in  this  case  which 
would  warrant  a  Jury  in'  finding  that  de- 
fendant knew  Knight  would  have  to  find 
some  one  to  furnish  or  procure  the  money  for 
Hartley.  In  such  circumstances  authority 
to  employ  a  subagent  will  be  implied.  Mech- 
em  on  Agency,  |  196,  and  cases  dted. 

[4J  Although  this  be  true,  there  remains 
another  question.  From  whom  was  plaintiff 
to  get  his  commission,  in  the  event  one  was 
earned?  If,  by  the  terms  of  his  employment, 
he  was  to  get  his  compensation  from  Kuigbt, 
although  the  money  was  to  be  procured  for 
Hartley,  of  course.  Knight  alone  would  be 
responsible;  but  if  he  were  employed  by 
Knight,  under  authority,  express  or  implied, 
from  Hartley,  then  he  may  claim  his  eom- 
pensatlon  from  defendant,  provided  he  com- 
plied with  the  terms  of  his  agreement  with 
Knight,  and  that  agreement  was  within  the 
scope  of  Knight's  authority  from  Hartley. 
Appleton  V.  McGllvray,  4  Gray  (Mass.)  518, 
64  Am.  Dec.  92;  Sexton  v.  Weaver,  141  Mass. 
273,  6  N.  El  367. 

[6]  Although  the  testimony  is  rather  mea- 
ger upon  the  proposition,  we  are  disposed  to 
hold  there  was  enough  to  Justify  a  finding 
that  Knight  had  authority  to  employ  plain- 
tiff as  a  subagent,  but  that  his  authority  was 
limited.  Knight  himself  testified  that  his 
authority  was  to  find  a  loan  for  $50,000,  at 
5  per  cent  net  to  Hartley,  for  the  sum  of 
$500;  that  he  told  Kinkead  of  his  authority, 
and  proposed  to  divide  the  commission  with 
him,  in  the  event  he  could  secure  a  loan  for 
that  amount  at  the  rate  of  Interest  named. 
No  other  authority  in  Knight  Is  shown,  save 
by  plaintiff's  testimony  as  to  what  Knight 
said  to  him,  and  what  he  (plaintiff)  said  to 
Knight  as  already  quoted.  But  plaintlll  ex- 
pressly testified  that  Hartley  wanted  the 
loan  at  5  per  cent  He  also  said  that  nothing 
was  said  about  6  per  cent  net  to  Hartley. 
But  his  first  letter  to  the  Kewanee  Bank,  un- 
der date  of  January  2d,  before  quoted,  which 
he  said  embodied  his  understanding  with 
Knight,  expressly  stated  that  the  interest  was 
"not  to  exceed  5  per  cent"  Again,  in  the 
first  letter  from  Hartley  to  Kinkead  (Exhib- 
it 1),  under  date  of  February  10,  1906,  he 
(defendant)  said  that  he  would  be  willing  to 
pay  plaintiff  a  commission,  if  he  could  get 
the  money  at  5  per  cent  That  Kinkead  so 
understood  It  is  evidenced  by  his  letter  of 
June  28th  (Exhibit  4),  already  quoted.  Now 
the  record  shows  that  the  loan  was  not  ob- 
tained for  Hartley  at  5  per  cent  net  to  him. 
Indeed,  the  contrary  appears  from  the  un- 


596 


14S  NORTHWESTEBN  REPORTEB 


(Iowa 


contradicted  testimony.  Moreover,  it  quit* 
conclusively  appears  that  the  original  efforts 
to  obtain  a  loan  for  from  $45,000  to  (60,000 
were  abandoned  shortly  after  Fischer  made 
hla  first  trip  to  see  the  land.  This  is  ap- 
parent from  Gould's  letters  (Exhibits  9  and 
10),  and  under  date  of  January  19  and  Feb- 
ruary 15,  1906,  respectively,  and  defendant's 
letter  (Exhibit  1),  under  date  February  19th, 
heretofore  set  out 

in  so  far  as  the  record  discloses,  nothing 
was  done  thereafter  until  plaintifT  wrote  the 
letters  of  June  28, 1906  (Exhibit  4),  which  was 
responded  to  by  defendant  as  Indicated  on 
the  letter  Itself.  According  to  plaintiff's  own 
testimony,  he  did  nothing  further  in  the 
matter  after  about  February  22,  1906,  except 
to  speak  to  Mr.  Hartley  In  June  of  that  year, 
when  Hartley  informed  him  there  was  noth- 
ing doing  in  the  loan  matter  at  all,  and,  is 
s6  far  as  the  record  discloses,  there  was  no 
presumption  of  negotiations  between  defend- 
ant and  Fischer  or  the  Savings  Bank  until 
some  time  in  the  latter  part  of  September 
of  the  year  1906.  At  about  that  time,  how- 
ever, the  plaintiff  had  some  information  that 
negotiations  had  been  resumed,  and  he  wrote 
the  bank  the  letter  (Exhibit  12),  under  date 
September  15th,  to  which  the  bank  respond- 
ed by  letter,  written  September  20th  (Bx- 
hlblt  3). 

It  may  be  that  the  bank  misrepresented  the 
sltnation  at  that  time;  but  there  la  nothing 
showing  that  .defendant  had  any  connection 
therewith,  and  it  affirmatively  appears  with- 
out any  contradiction  that  the  loan  when 
finally  obtained  bore  more  than  6  per  cent 
Interest  net  to  defendant,  and  that  the  origi- 
nal negotiations  for  a  5  per  cent  loan  were 
entirely  broken  off  not  later  than  February 
15, 1906,  and  that  they  were  not  resumed  un- 
til some  time  in  September  of  the  year  1906, 
and  were  then  consummated  on  an  entirely 
different  basis  from  that  proposed  to  Knight 
and  Klnkead.  The  loan  was  Increased  to 
(57,000,  the  rate  of  Interest  was  increas- 
ed, and  the  amount  of  security  required  large- 
ly extended.  Indeed,  the  loan  finally  obtain- 
ed was  not  on  the  basis  of  the  first  proposi- 
tion at  all.  Under  such  a  state  of  facta, 
plaintiff  was  not  entitled  to  a  verdict,  and  If 
one  had  been  returned  it  would  have  been 
the  duty  of  the  trial  court  to  set  it  aside. 

There  is  no  evidence  of  any  fraud  on  the 
part  of  the  defendant  There  was,  it  is  true, 
apparently  some  concealment  on  the  part  of 
the  bank;  but  It  is  not  shown  that  defend- 
ant was  in  any  way  connected  therewith,  or 
that  he  was  trying  to  evade  the  payment  of 
a  commission  which  he  might  owe  the  plain- 
tiff if  the  truth  were  known.  Our  conclusion 
finds  support  in  the  following,  among  other 
cases:  Richmond  v.  Greeley,  88  Iowa,  666; 
Ball  T.  Sykes,  70  Iowa,  525,  30  N.  W.  929; 
Park  T.  Hogle,  124  Iowa,  98,  99  N.  W.  185 ; 
Jones  V.  Buck,  147  Iowa,  494,  126  N.  W.  452 ; 
Hurd  V.  Neilson,  100  Iowa,  555,  69  N.  W.  867. 


The  two  cases  last  cited  are  closely  in  point, 
and  the  rules  there  announced  must  govern 
here. 

There  was  no  error  in  directing  the  verdict 
and  the  Judgment  must  be  and  it  is  affirmed. 

WEAVER,  C.  J.,  and  GAXNOB  and  PRES- 
TON, JJ.,  concur. 


HRBACHER  vt  ANDERSON,  Judge. 
(Supreme  Court  of  Iowa.     Oct  23,  1913.) 

IiTTOxicATina  LiiQuoBs-(S  279*)— iNjaKcno!! 

—Violation— Evidence. 

Evidence,  In  a  proceeding  to  punish  viola- 
tion of  an  injunction  restraining  the  sale  of 
intoxicating  liquors,  held  to  sustain  a  convic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  414;    Dec.  Dig.  S  279.* J 

Proceeding  in  certiorari  to  test  the  legali- 
ty of  proceedings  under  which  plaintiff  was 
found  guilty  of  violating  an  injunction  re- 
straining the  Illegal  sale  or  keeping  for  sale 
of  intoxicating  liquors.  Proceeding  dis- 
missed. ~  , 

Jaques  &  Jaques,  of  Ottumwa,  for  plain- 
tiff. M.  S.  Odle,  of  Des  Moines,  and  Geo.  L. 
Gillies,  of  Ottumwa,  for  defendant 

WITHROW,  J.  1.  On  the  24th  day  of 
August  1908,  under  proceedings  duly  brought 
in  the  district  court  of  Wapello  county,  the 
plaintiff  in  this  proceeding,  John  Erbacher, 
was  permanently  enjoined  from  selling  or 
from  keeping  for  sale  intoxicating  liquors  on 
certain  described  premises  in  Ottumwa,  with 
intent  to  sell  the  same  in  violation  of  law. 
On  the  25th  day  of  October,  1911,  information 
charging  contempt  was  filed  in  said  court 
charging  that  the  respondent  John  Erbacher, 
in  violation  of  the  decree  of  injunction,  had 
on  or  about  the  18th  day  of  October  sold  in- 
toxicating liquors  to  one  Ace  Davis,  and  also 
that  since  the  decree  was  entered  he  bad 
kept  on  the  premises  described  in  the  injunc- 
tion proceedings  intoxicating  liquors,  with 
the  intent  to  sell  the  same  illegally.  War- 
rant of  arrest  was  issued,  trial  was  had  be- 
fore the  defendant,  Judge  of  the  district 
court  resulting  in  a  conviction  and  sentence. 
To  inquire  into  the  legality  of  the  convic- 
tion for  contempt,  writ  of  certiorari  was 
sued  out  of  this  court  by  Erbacher  as  plain- 
tiff against  D.  M.  Anderson,  presiding  Judge. 

2.  The  question  presented  by  the  record  is 
wholly  of  fact  Ace  Davis,  who  testified 
that  he  was  engaged  In  detective  work  for 
the  Anti-Saloon  League,  also  testified  that 
on  the  18th  day  of  October,  1912,  he  bought 
two  bottles  of  beer  of  Erbacher,  at  his  place 
in  Ottumwa.  At  the  time  he  did  not  know 
Erbacher's  name,  but  claims  to  have  learned 
it  afterwards ;  and  at  the  trial  identified  Eb- 
bacher,  who  was  present,  as  the  man  from 
whom  he  made  the  purchase.    Davis  fixed 
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tbe  time  of  the  purchase  from  the  fact,  tes- 
tified to  by  him,  that  he  left  Des  Moines,  bis 
borne,  on  the  evening  of  October  17tb,  and 
arrived  In  Ottnmwa  that  night;   that  he  re- 
mained In  Ottuinwa  until  October  2l8t;   and 
that  the  purchase  from  Ertmcher  was  made 
the  day  after  bis  arrival  In  Ottumwa.    On 
cross-examination  It  was  developed  that  Da- 
vla  was  a  man  of  Irregular  employment,  and 
that  he  had  been  engaged  as  detective  by 
the  Anti-Saloon  League  for  about  one  month 
before  he  went  to  Ottumwa.    A  man  named 
I>orsey  accompanied  Davis  from  Des  Moines 
to    Ottumwa,  and  testified   to  having  seen 
the  sale  made  by  Erbacher  to  Davis.    This 
latter   witness   was   also   employed  by   the 
league  as  a  detective,  and  had  been  so  en- 
gaged for  about  two  months  before  going  to 
Ottumwa.    No  other  evidence  was  presented 
as    to  actual  sales.     It  was  shown  by  the 
evidence,  and  also  admitted  by  Erbacher,  that 
at  the  time  he  had  a  retail  liquor  dealer's 
license  or  receipt  issued  by  the  United  States 
government    His  explanation  of  such  was 
that  when  the  saloons  in  Ottumwa  were  clos- 
ed be  had  a  large  quantity  of  whisky  con- 
tracted for  and  bought,  which  was  in  bond, 
and  that  since  that  time  he  had  been  dispos- 
ing of  this  whisky  in  bond  to  different  per- 
sons In  Chicago,  who  are  In  the  liqnor  busi- 
ness, and  it  was  for  that  reason  be  took  out 
the  government  license.     It  was  shown  by 
the  evidence  that  on  September  27,  1912,  one 
barrel  of  bottle  whisky  was  at  the  direction 
of  John  E.  Erbacher  delivered  by  the  Rock 
Island   Railroad  at  Ottumwa   "to   bearer." 
The  cashier  so  testifying  also  testified  that 
she  did  not  know  the  contents  of  the  barrel. 
The  cashier  and  chief  clerk  of  the  Milwaukee 
road,  at  Ottumwa,  presented  in  evidence  cop- 
ies of  bills  of  lading  "supposed  to  be  for  Mr. 
Erbacher."    Exhibit  1  was  for  a  barrel  of 
bonded  whisky,  consigned  to  J.  A.  Erbacher. 
Exhibit  1%,  July  31,  1912,  an  order  signed 
"Erbacher,"   directing   the  delivery    of  one 
barrel  of  whisky  to  F.  J.  Crimmen.    Exhibit 
2  was  for  one  barrel  of  bonded  whisky,  and 
Exhibit  2%  an  order  signed  "J.  A.  Erbacher," 
directing  delivery  to  Crimmen.     Exhibit  8, 
copy  of  bill  of  lading,  was  for  one  "C.  B. 
Beer"  October  0, 1912,  to  which  was  attached 
a  slip  signed  by  John  Erbacher  directing  de- 
livery, but  naming  no  person. 

On  the  part  of  the  defendant  in  the  con- 
tempt proceedings,  evidence  was  Introduced 
tending  to  show  that,  at  the  time  of  the  al- 
leged sale  to  Davis,  Erbacher  was  In  Chica- 
go, where  be  had  gone  for  the  purpose  of  at- 
tending a  series  of  ball  games.  He  so  testi- 
fied. One  witness,  whose  testimony  was  tak- 
en by  deposition,  testifies  to  having  seen  Er^ 
bacber  In  Chicago  in  the  ofiBce  of  the  wit- 
ness during  the  week  commencing  October 
13th,  either  on  Thursday  or  Friday  of  that 
week,  which  would  have  been  October  17th 


or  18th.  Another  witness,  testifying  by  dep- 
osition, stated  that  he  saw  Erbacher  In  Chi- 
cago on  October  18th  and  went  with  him  to 
procure  tickets  for  the  ball  game,  this  being 
on  the  day  of  the  last  game  of  the  series. 
Still  another  witness,  whose  deposition  was 
taken,  testified  to  having  been  with  Erbacher 
much  of  Friday,  October  18th,  In  Chicago, 
and  accompanied  blm  to  the  train  that  eve- 
ning. Witnesses  who  resided  in  Ottumwa  tes- 
tified to  the  absence  of  Erbacher  from  that 
city  during  the  week,  commencing  October 
13th,  to  some  of  whom  before  going  he  had 
stated  his  intention,  and  to  others  upon  his 
return  he  told  where  he  had  been. 

We  need  not  In  more  detail  set  out  the  tes- 
timony. Did  the  case  depend  alone  upon  the 
testimony  of  Davis  and  Dorsey  to'  establish 
the  fact  of  an  Illegal  sale,  in  the  light  of 
the  strong  proof  In  support  of  the  alibi  we 
should  hold  that  the  charge  is  not  sustained 
by  that  weight  of  evidence  which  we  think 
should  be  necessary  to  sustain  a  conviction 
for  contempt  in  the  violation  of  an  injunc- 
tion. But  weight  also  must  be  given  to  the 
admitted  fact  of  Erbacher's  possession  of  the 
retail  liquor  dealer's  revenue  receipt,  which 
by  Code,  f  2427,  and  chapter  105,  Acts  34 
Gen.  Assem.,  is  made  presumptive  or  prima 
facie  evidence  that  the  person  holding  It  is 
engaged  in  the  sale  ot,  or  keeping  with  In- 
tent to  sell,  intoxicating  liquors  In  violation 
of  law.  The  explanation  of  Erbacher  as  to 
his  reasons  for  taking  out  such  receipt  is 
not  consistent  with  the  admitted  or  proven 
facts;  for  a  retail  liquor  dealer's  license 
would  be  no  protectlMi  to  him  In  selling  at 
wholesale  his  bonded  liquors.  Add  to  this 
the  fact  that  the  evidence  shows,  without 
any  explanation,  by  Erbacher,  a  shipment  to 
him  and  receipt  by  him  of  a  quantity  of  beer, 
and  other  shipments  of  whisky  to  him,  and 
upon  his  order  delivered  to  another,  not  in 
Chicago,  where  he  testified  all  his  bonded 
liquor  was  sold,  satisfies  us  that  the  trial 
court  in  finding  the  plalntlfT  in  the  proceed- 
ing guilty  of  contempt  was  warranted  in  so 
doing  by  the  record  before  it 

This  proceeding  is  therefore  dismissed. 

WEAVER,  C.  J.,  and  GAXNOR  and  DEBM- 
ER,  JJ.,  concur. 


STATE  V.  THOMPSON. 

(Supreme  Court  of  Iowa.    Oct  25,  1918.) 

Appeal  from  District  Court,  Polk  County. 

J.  F.  Conrad  and  T.  L.  Sellers,  both  of  Dea 
Moines,  for  appellant  George  CosBon,  of  Des 
Moines,  for  appellee. 

PER  CURIAM.  The  defendant  was  indicted 
for  and  convicted  of  the  crime  of  seductioD  and, 
from  judgment  of  imprisonment,  appeals.  The 
cause  was  submitted  on  a  short  transcript,  and, 
as  we  discover  no  error  in  the  judgment^  it  is 
affirmed. 
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ATTORNEY  GENERAL  ex  reL  BAUM  v. 

CITY  OF  SAGINAW  et  al. 

(Supreme  Court  of  Michigan.     Oct.  30,  1913.) 

1.  Municipal  Cokpobationb   (§  48*)— Chab- 
TKB  Blkction— Suspension— Appeal. 

Pendency  of  an  appeal  InTolTing  the  con- 
stitutionality of  the  home  rule  act  relating  to 
cities  where  no  injunction  or  restraining  order 
bad  been  granted  is  no  ground  for  delaying  a 
charter  election  fixed  by  the  charter  commission 
for  November  15,  1913. 

[Ed.  Note. — For  other  caseik  see  Municipal 
Corporations,  Cent  Dig.  SI  1^.  128,  130-133 ; 
•Dec  Dig.  8  48.*] 

2.  Municipal  GoEPoaAXioNS  (§  48*) — Chax- 
TEB  Elections — Tike — Statutks. 

Pub.  Acts  1809,  No.  279,  jf  26,  provides 
that  all  charter  elections  held  under  the  act 
except  as  otherwise  provided  by  law  or  ordi- 
nance shall  receive  such  publication  and  notice 
as  the  legislative  body  may  determine  and  shall 
be  arranged  for,  held,  and  conducted  by  the 
same  officers  and  in  the  same  manner  as  near 
as  may  be  as  general  biennial  fall  elections. 
Held,  in  view  of  such  provision,  that  other  pro- 
visions of  the  act  relative  to  toe  time  of  hold- 
ing such  elections  are  not  mandatory,  so  that 
where  the  officers,  through  a  mistaken  sense  of 
duty,  have  omitted  to  perform  their  duties  with- 
in the  time  prescribed,  they  may  be  compelled 
to  act  after  the  j^ime  limited  has  expired. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  127,  128,  130-133; 
Dec.  Dig.  i  4&»] 

AppllcatlOD  by  the  Attorney  General,  on 
relation  of  WllUam  B.  Baum,  against  the 
City  of  Sagluaw  and  others.    Writ  granted. 

J.  F.  O'Keefe,  of  Saginaw,  for  relator.  A. 
Elwood  Snow,  City  Atty.,  of  Saginaw,  for 
respondents. 

PER  CUBIAM.  In  this  case  appUcation 
is  made  by  tlie  Attorney  General,  on  the  re- 
lation of  the  charter  commission  of  the  city 
of  Saginaw,  for  a  mandamus  to  compel  the 
common  council  of  said  dty  to  take  the 
necessary  steps  to  hold  a  charter  election  on 
November  15,  1913,  the  date  fixed  for  such 
action  by  said  commission. 

[1]  It  is  contended  on  behalf  of  respondents 
that  they  should  not  be  compelled  to  proceed 
to  an  election  at  this  time  because  an  appeal 
is  now  pending  in  this  court  involving  the 
question  of  the  constitutionality  of  the  home 
iTile  act,  so  called:  Goodman  v.  City  of  Sagi- 
naw. No  injunction  nor  restraining  order 
was  ever  issued  In  said  chancery  cause,  and 
the  bill  was  dismissed  October  18,  1913,  since 
which  time  resiJondents  have  been  at  liberty 
to  proceed  with  their  labors,  as  directed  by 
law.  We  can  see  no  reason  for  holding  that 
the  mere  fact  that  that  cause  is  now  pending 
constitutes  any  valid  excuse  for  delay. 

It  is  further  argued  by  counsel  for  re- 
spondents that  at  this  time,  October  30th, 
there  can  be  no  valid  action  taken  by  the 
respondents  providing  for  an  election  on  No- 
vember 15,  1913,  for  the  reason  that  the 
various  statutory  or  charter  provisions  rela- 
tive to  elections  cannot  now  be  complied 
with. 


[2]  In  view  of  the  provisions  of  section  28 
of  Act  279,  P.  A.  1909,  we  are  of  opinion  tbat 
the  provisions  adverted  to  are  not  manda- 
tory. We  have  held  that  boards  and  public 
officers  may  be  compelled  to  act  even  after  - 
the  time  limited  for  action  had  expired, 
where  through  a  mistaken  sense  of  duty 
they  had  refused  or  omitted  to  perform  stat- 
utory duties.  Atty.  Gen.  t.  Mayor,  etc.,  164 
Mich.  143,  129  N.  W.  44. 

Upon  the  argument  it  was  made  to  appear 
to  the  satisfaction  of  the  court  that  sufficient 
time  yet  remains  to  provide  for  registra- 
tion, and  that  no  elector  will  be  denied  his 
tight  of  franchise  by  reason  of  the  shorten- 
ing of  the  time.  It  is  to  be  presumed  that 
respondents  will  in  good  faith  at  once  pro- 
ceed to  take  the  necessary  steps  to  provide 
all  reasonable  opportunity  to  register  "as 
near  as  may  be"  to  the  charter  provisions. 

Bespondents  make  as  part  of  their  return 
the  following  statement:  "These  defendants 
admit  the  allegations  in  the  third  paragraph 
of  said  petition,  with  the  exception  that  they 
deny  that  the  charter  commission  formulated 
and  adopted  a  revision  of  the  charter  of  the 
dty  of  Saginaw  as  provided  by  Act  279  of 
PubUc  Acts  of  1909;  tMs  denial  being  made 
because  of  the  decision  of  this  court  in  the 
case  of  Elkhoff  v.  Charter  CoiqmissioD,  142 
N.  W.  746." 

We  are  of  opinion  that  the  language  r^ed 
upon  In  the  Elkhoff  Case  is  not  controlling. 
The  question  now  involved  was  not  In  issue 
there.  The  point  there  under  consideration 
was  whether  or  not  the  charter  commlaaton 
was  a  legislative  or  other  body  possessing 
the  power  of  a  motion. 

The  writ  will  issue,  bat  without  costs. 


NTH  et  aL  v.  TONGEE  et  aL 
(Supreme  Court  of  Michigan.     Nov.  3,  1913.) 
Lite  Estates  (S  7*)— Bioht  to  Possession 

OF  Bkal  Estate. 

Where,  as  part  consideration  for  the  con- 
veyance of  a  farm  by  which  the  grantors  re- 
served a  life  estate,  it  was  orally  agreed  that 
the  grantors  should  be  supported  by  the  gran- 
tees for  life,  such  support  to  be  furnished  at 
such  farm,  and  in  the  grantees'  home  thereon, 
the  grantors  should  be  permitted  to  elect  to 
waive  the  agreement  for  their  support,  the  per- 
formance of  which  would  require  the  grantees' 
possession  of  the  farm  and  to  possess  and  en- 
joy the  premises  as  life  tenants. 

[EM.  Note.— For  other  cases,  see  Life  Es- 
tates, Cent  Dig.  i  29;   Dec.  Dig.  |  7.*] 

Appeal  from  Circuit  Court,  Genesee  County, 
In  Chancery ;  Charles  H.  Wisner,  Judge. 

Suit  by  Norton  B.  Nye  and  another  against 
Marshall  J.  Fonger  and  another.  E>om  a 
decree  dismissing  the  bill,  complainants  ap- 
peal. Modified,  subject  to  complainants'  ac- 
ceptance of  the  modification. 

Argued  before  STEERE,  C.  J.,  and  MOORB, 
McALVAY,  BROOKE,  KUHN,  STONK, 
OSTRANDER,  and  BIRD,  JJ. 
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Tbompson  &  Temple,  of  Grand  Rapids  (D.  S. 
Frackelton,  of  Fenton,  of  counsel),  for  appel- 
lants. Roy  E.  Brownell,  of  Fenton,  for  ap- 
pellees. 

OSTRANDER,    J.     Defendant  Mary    T. 
FoDger  is  the  niece  of  complainant  Sarah  C. 
Nye.    To  tbe  Fongers  the  Nyes  made  a  deed 
of  certain  premises  in  May,  1910,  reserving 
to   themselves  a  life  estate.     The  deed  was 
taken  by  Mrs.  Fonger,  and  was  recorded  in 
April,  1911.     Complainants,   seeking  to   set 
aside  and  cancel  the  deed,    charge  that  no 
consideration  was  received  by  them  for  the 
conveyance ;  that  it  was  obtained  by  fraud ; 
that  undue  influence  was  exerted  by  defend- 
ants  In  procuring  it;    that  neither  of  the 
grantors  understood  the  legal  effect  and  con- 
sequence of  their  action,  and  that  the  deed 
was  made  with  the  distinct  mutual  under- 
standing and  agreement  that  It  should  not 
be  recorded  during  the  life  of  the  grantors; 
and  that  they  might,  if  they  desired  to  do  so, 
mortgage  the  premises  conveyed  to  obtain 
money  for  their  use.    The  defendants  deny 
that  fraud  was  practiced  or  undue  Influence 
exerted    by   them,    deny   that   the   grantors 
{complainants)  did  not  fully  comprehend  the 
nature  and  effect  of  the  deed,  say  that  it  was 
executed  by  the  grantors  voluntarily,  in  pay- 
ment for  past  kindness  and  care,  and  in  pay- 
ment for  future  care,  kindness,  and  atten- 
tion which  they  are  ready  and  willing  to  af- 
ford.    They  offer,  if  complainants  wiU  re- 
turn to  the  premises  in  question,  which  de- 
fendants occupied  when  the  deed  was  made 
and  still  occupy,  to  famish  complainants  with 
a  good  home,  proper  care  and  attention  and 
maintenance  in  a  manner  suitable  to  their 
station  in  life.     The  bill  of  complaint  was 
filed  June  23,  1011.    Upon  the  hearing  a  de- 
cree was  entered,  dismissing  the  bill,  with  a 
finding  that  as  a  part  consideration  for  the 
execution  and  delivery  of  the  deed  it  vfia 
agreed  by  the  parties  thereto  "that  said  com- 
plainants should  be  furnished  by  said  defend- 
ants a  comfortable  support  so  long  as  said 
complainants  and  each  of  them  should  live, 
and    at   their   death    that   said    defendants 
should  afford  them  and  each  of  them  a  decent 
burial,  that  such  support  should  be  in  accord- 
ance with  their  circumstances  and  station  in 
life,  and  such  as  the  complainants  have  here- 
tofore been  accustomed  to,  and  that  such  sup- 
port should  be  furnished  at  the  farm  herein- 
before described  and  in  the  home  of  defend- 
ants thereon."    Pursuant  to  this  finding  the 
decree  provides    that   defendants   shall    so 
maintain   complainants,   etc.,   and   gives  to 
oomplainants  a   hen  upon  the  premises  as 
security  for  performance  of  the  decree.     At 
the  hearing  the  court  stated  that  performance 
of  the  parol  contract  of  the   parties  could 
be  decreed  only  because  defendants  had  in 
open  court  admitted  and  agreed  to  perform 
their  undertaking,  and  the  solicitor  for  com- 
plainants suggested  to  the  court  that  it  would 


be  better  if  the  amount  defendants  should 
pay  was  fixed  by  the  court 

There  are  various  minor  propositions  and 
Issues  of  fact  raised  by  the  pleadings,  but  a 
recital  of  them  and  an  analysis  of  the  testi- 
mony would  profit  no  one.  Upon  tbe  main 
issue  we  are  satisfied  with  tbe  conclusion  of 
the  court  below.  That  Is  to  say,  we  ^hlnk  it 
is  not  made  out  that  the  deed  was  unfairly 
procured,  or  that  it  was  not  intelligently  ex- 
ecuted and  delivered.  But  the  deed  reserves 
a  life  estate  to  complainants,  and  in  their  bill 
they  do  not  assert  the  parol  contract  and , 
agreement  with  defendants  found  by  tbe 
court,  and  to  which  the  decree  gives  effect. 
Enforcement  of  this  provision  of  the  decree 
involves  the  possession  by  defendants  of  the 
premises  In  question,  which  it  is  needless  to 
say  is  apparently  in  consistent  with  a  life  use 
thereof  by  complainants.  Complainants,  with- 
out expressly  waiving  any  benefit  which  per- 
formance of  the  decree  may  afford  them, 
complain  that  it  creates  contractual  relations, 
and  forces  complainants  to  accept  them.  We 
are  satisfied  that  the  parol  agreement  was 
made,  and  that  it  was  contemplated  that  In 
performing  it  on  their  p&tt  defendants  should 
possess  the  premises.  It  is  an  agreement  in- 
volving in  a  large  degree  the  personal  com- 
fort of  complainants,  and  the  death  of  either 
of  defendants  would,  or  might,  make  com- 
plete performance  impossible,  while  a  change 
in  their  mental  attitude  towards  complain- 
ants would,  or  might,  take  away  tbe  very 
consideration  for  making  such  an  agreement. 
Assuming  that  the  provision  for  a  life  estate 
was  merely  a  safety  device  Intended  to  se- 
cure complainants  in  any  event  a  home  and 
the  fruits  of  the  farm,  it  is  evident,  we  think, 
that  complainants  should  not  be  refused  the 
right,  at  their  election,  to  possess  the  land, 
and  that,  if  they  so  desire,  the  decree  ought 
to  be  modified  accordingly.  They  may,  with- 
in 30  days  after  the  handing  down  of  this 
opinion,  upon  notice  to  defendants,  take  a 
decree  in  this  court  affirming  tbe  decree  of 
the  court  below,  with  the  modification  that 
at  their  election  they  may  possess,  use,  and 
enjoy  the  premises  as  life  tenants,  in  which 
case  the  agreement  for  their  maintenance  and 
support  by  defendants  shall  be  held  to  be 
waived,  and  no  costs  of  this  appeal  will  be 
awarded  to  either  party.  Otherwise  a  decree 
will  be  entered  affirming  the  decree  below, 
with  costs  to  appelleea 


WEILAND  et  al.  v.  HOOAN  et  aL 
(Supreme  Court  of  Michigan.  .  Nov.  4,  1913.) 

1.   COBFOBATIONS    (S    113*)— By-LaW8— OPKBA- 
TION  AND   ErFECT. 

A  by-law,  unanimously  adopted  by  tbe 
stockholders  of  a  corporation,  providing  that  no 
sale  of  Btock  should  be  made  by  a  stockliolder 
without  first  making  a  written  offer  of  sale  to 
tbe  company  and  the  stockholders,  if  invalid  as 
a  by-law,  was  binding  as  an  agreement  on  tbe 


*Por  otber  cmses  im  same  topic  and  section  NUUBBR  In  D«e.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  Indezn 

Digitized  by  VJ 


600 


143  NOBTHWESTBBN  BE^OBTEB 


(MidL 


stockholden  who  voluntarily,  and  for  their  own 
benefit  and  protection,  enacted  it 

[EM.  Note.— For  other  cases,  see  Corporatlona, 
Cent.  Dig.  t  468;  Dec.  Dig.  {  113.»] 

2.   COEPOBATIONS    (g   100*)— ACTIOHS  Betwuk 

Members— Decree. 

In  a  suit  by  stockholders  of  a  corporation, 
one  of  whose  by-laws  prohibited  sales  of  stock 
by  the  holders  thereof  without  first  offering  it 
to  the  company  and  the  stdckholders,  and  pro- 
vided that  such  stock  should  be  equally  distrib- 
uted among  the  stockholders  desiring  it,  against 
other  stockholders  who  had  purchased  the  stock 
of  former  stockholders,  to  secure  their  propor- 
tionate share  thereof,  a  decree  requiring  com- 
plainants and  defendants  to  designate  the  pro- 
portion of  stock  they  desired  to  purchase,  and 
providing  that  if  defendants  did  not  elect  to 
take  their  proportion  thereof,  complainants 
should  purchase  the  balance  thereof,  and  that  if 
complainants  should  not  purchase  their  pro 
rata  share,  defendants  might  retain  all  of  the 
stock,  was  not  unfair  to  defendants,  since  it 
merely  required  them  to  sell  complainants  their 
proportionate  share,  or,  at  their  option,  all  of 
the  stock,  and  authorized  them  to  keep  it  all,  if 
complainants  declined  to  purchase  it  all. 

[Ei.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig,  iS  723-731 ;   Dec  Dig.  {  190.*] 

Appeal  from'  Circuit  Court,  Wayne  County, 
in  Chancery;  George  P.  Codd,  Judge. 

Suit  by  Frank  Welland  and  others  against 
Morris  P.  Began  and  others.  From  a  decree 
In  favor  of  complainants,  defendants  appeal 
Afllrmed. 

Complainants  and  defendants  together  con- 
stitute all  the  stodiholders  In  a  corporation 
known  as  the  Monarch  Foundry  Company. 
The  corporation  was  formed  In  1907. 

At  the  first  meeting  of  the  stockholders,  the 
following  by-law  was  unanimously  adopted: 
"No  transfer  of  stock  certificates  on  sale 
shall  be  made  until  an  offer  of  sale  to  the 
company  shall  first  be  made  in  writing,  and 
the  company  shall  then  have  six  months  from 
date  of  said  notice  to  accept  or  reject  the 
same,  at  appraised  value,  by  appraisers  ap- 
pointed by  company  and  seller."  And  print- 
ed upon  each  stock  certificate  was  the  fol- 
lowing: "This  certificate  of  stock  Is  transfer- 
able only  when  the  conditions  of  article  9  of 
this  company's  by-laws  hare  been  complied 
with."  Several  transfers  of  sto(^  were  made 
in  accordance  with  this  by-law. 

On  August  28, 1911,  when  all  the  parties  to 
this  cause,  together  with  Frank  Walker  and 
Frank  Rivard,  were  stockholders,  the  follow- 
ing by-law,  which  superseded  the  one  above 
quoted,  was  unanimously  adopted:  "No 
transfer  of  stock  certificates,  of  the  company 
by  virtue  of  sale  shall  be  made  by  any  stock- 
holder without  first  making  written  offer  of 
sale  of  such  certificate  to  the  company 
and  stockholders,  by  an  afildavlt  alleging  a 
bona  fide  offer  of  purchase  of  said  certificate 
and  the  amount  offered  therefor  and  the 
company,  or  if  the  company  refuses  to  pur- 
chase, the  stockholders  shall  have  six  months 
from  date  of  notice  to  accept  or  reject  same. 
Said  stock  to  be  equally  distributed  amongst 
the   stockholders    desiring   the    same,    said 


transfer  to  be  made  and  recorded  within  two 
months  thereafter." 

On  October  28,  1911,  Walker  made  an  affi- 
davit in  compliance  with  the  foregoing  by- 
law, relative  to  an  offer  for  his  stock,  and 
upon  November  7,  1911,  Rivard  made  a  simi- 
lar aflSdavit  Later,  and  prior  to  November 
16,  1911,  defendant  Aman  purchased  Walk- 
er's 10  shares  for  $1,200,  and  Rlvard's  15 
shares  for  $2,000. 

On  November  16,  1911,  a  special  meeting 
of  the  stockholders  was  held  which  was  at- 
tended by  all  the  parties  to  this  cause.  An 
extract  from  the  minutes  of  the  meeting 
shows  that:  "The  chairman  announced  that 
the  purpose  of  the  meeting  was  to  take  action 
on  the  purchase  of  the  stock  of  Miessrs. 
Rlvard.And  Walker,  and  the  election  of  a  di- 
rector to  fill  the  vacancy  caused  by  the 
resignation  of  Mr.  Rivard.  The  secretary 
then  read  the  affidavits  of  Messrs.  Rivard 
and  Walker,  copies  of  which  are  attached 
to  and  made  a  part  of  the  minutes  of  this 
meeting.  The  secretary  notified  the  stock- 
holders that  the  stock  would  not  be  transfer- 
red on  the  books  of  the  company  until  GO 
days  had  elapsed  from  the  date  of  the  notice. 
Mr.  Aman  then  notified  the  company  that  he 
had  purchased  all  of  the  stock  of  Messrs. 
Rivard  and  Walker,  and  that  he  was  holding 
same  in  trust,  and  that  he  would  assign  his 
interest  therein  to  those  desiring  same,  to  the 
extent  that  they  were  entitled  to  purchase." 
On  December  26,  1911,  complainants  gave 
notice  to  the  corporation  that  they  would 
take  and  pay  for  their  proportionate  share 
of  the  Walker  and  Rivard  sto<^  On  Janu- 
ary 10,  1912,  a  special  meeting  of  the  stock- 
holders was  held.  All  stockholders  were 
present,  either  personally  or  by  proxy.'  At 
this  meeting  a  certified  check  for  $1,200  was 
tendered  Aman  for  the  Walker  stock,  which 
was  refused.  Another  tender  of  $1,016  was 
made  for  *'/i>2  of  the  Rivard  stock.  Both 
tenders  were  refused  by  Aman,  who  assigned 
as  his  ground  for  such  refusal  the  alleged 
fact  that  the  60-day  limit  had  expired  and  no 
tender  had  previously  been  made. 

Frank  Walker,  who  sold  Ms  10  shares  to 
Aman  testified:  "The  by-laws  were  accepted; 
they  were  the  by-laws,  and  the  company  had 
always  done  business  under  them.  When 
Mr.  Aman  would  not  turn  over  to  the  other 
stockholders  their  pro  rata,  I  authorized  Mr. 
Robertson,  as  my  agent,  to  tender  $1,200  and 
interest  for  the  return  of  my  10  shares  of 
stock.  I  then  considered  that  I  had  not  sold 
my  stock,  because  I  considered  the  by-laws 
created  a  lien  upon  It,  and  that  in  case  the 
stock  was  not  divided  among  the  stockhold- 
ers, I  could  not,  and  had  not,  made  any  sale 
of  It- 
Being  unable  to  secure  their  proportionate 
share  of  the  stock  in  question,  complainants 
filed  their  bill  of  complaint  They  pray  for 
the  following  relief:  "(2)  That  a  temporary 
injunction  be  issued  from  this  court  restrain- 
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ing  the  said  defendants  Aman,  Hogan,  and 
Brown  from  transferring  the  said  stock, 
namely,  the  25  shares  purchased  from  Walker 
and  Rivard,  or  from  voting  the  said  25 
shares  purchased  from  said  Walker  and 
RiTard,  or  any  portion  thereof,  at  any  stock- 
holders' meeting  of  said  company;  that  the 
said  defendant  company  and  its  ofOcers  be 
exijolned  and  restrained  from  allowing  the 
said  25  shares  formerly  owned  by  said  Walk- 
er and  Hlvard  to  be  voted  at  any  meeting  of 
the  stockholders  or  to  be  counted  in  making 
a  quorum.  (3)  That  the  defendants  Amnn, 
Hogan,  and  Brown  be  restrained  from  trans- 
ferring said  stock,  namely  25  shares  pur- 
chased from  said  Walker  and  Bivard,  or  any 
portion  thereof.  (4)  That  the  said  defendant 
may  be  enjoined  and  restrained  from  voting 
said  stock,  namely,  25  shares  purchased  from 
said  Walker  and  Rivard,  or  any  portion 
thereof.  (5)  That  the  defendants  Aman, 
Hogan,  and  Brown  be  required  to  permit  each 
of  the  complainants  to  purchase  from  them, 
at  the  price  paid  by  them  on  the  purchase 
thereof,  their  pro  rata  share  of  said  stock, 
formerly  owned  by  said  Walker  and  Bivard 
for  cash.  (6)  That  the  defendant  company 
aud  its  officers  be  enjoined  and  restrained 
from  allowing  the  said  25  shares  formerly) 
owned  by  said  Walker  and  said  Bivard,  or 
any  portion  thereof,  to  be  voted  at  any  meet- 
ing of  the  stockholdeTB,  or  to  be  counted  in 
making  a  quorum." 

A  decree  was  entered  as  follows:  "(1)  That 
the  sale  and  purchase  of  said  Walker  stock 
and  said  Bivard  stock  shaU  each  be  treated 
as  a  distinct  and  separate  transaction,  for 
the  purpose  of  carrying  out  the  terms  of  this 
decree.  (2)  That  within  five  (5)  days  from 
the  date  of  this  order,  each  of  said  com- 
plainants, and  each  of  said  defendants,  by 
means  of  a  written  communication  addressed 
to  the  Monarch  Foundry  Company,  shall 
designate  the  proportion  or  pro  rata  of  stock 
he  desires  to  purchase  of  the  stock  so  as 
aforesaid  sold  by  said  Walker  and  by  said 
Rivard.  Noncompliance  with  said  notice  to 
be  constmed  as  a  desire  not  to  purchase  any 
of  said  stock.  (3)  That  In  case  any  or  all 
of  said  defendants  do  not  within  said  five  (5) 
days  signify  their  intention  of  taking  their 
pro  rata  proportion  of  said  stock,  in  accord- 
ance with  said  by-law,  then  said  complain- 
ants must,  within  10  days  thereafter,  pur- 
chase the  balance  or  all  of  said  Walker  and 
Rivard  stock.  In  accordance  with  the  terms 
of  the  sales  heretofore  made,  under  and  by 
virtue  of  said  by-law.  (4)  That  in  case  said 
complainants  shall  not,  within  said  fifteen 
days,  so  purchase  their  pro  rata  share  of  all 
of  said  stock,  as  required  of  them,  by  the 
notifications  to  be  given  by  said  defendants, 
then  said  defendants  shall  have  the  right  to 
retain,  as  and  for  their  own,  all  of  said  stock, 
so  as  aforesaid  heretofore  purchased  in  trust 
by  said  defendant  Aman.  (5)  That  each  of 
said  complainants,  In  purchasing  stock,  shall 
pay  Interest  at  the  rate  of  five  (5)  per  cent 


per  annum,  upon  the  amount  paid  by  him-, 
said  interest  to  be  computed  from  the  2Sth 
day  of  October,  1911,  in  the  purchase  of  said 
Walker  stock,  and  from  the  7th  day  of  No- 
vember, 1011,  in  the  purchase  of  said  Bivard 
stock.  (6)  That  complainants  shall  be  en- 
titled to  costs,  to  be  taxed  by  them  In  this 
cause." 
Defendants  appeal.  ' 

Argued  before  STEBBE,  C.  3.,  and 
MOOBE,  McALVAY,  BBOOKE,  KUHN, 
STONE,  OSTBANDEB,  and  BIBD,  JJ. 

Navln,  Sheahan  &  Kennary,  of  Detroit 
(Arthur  C.  O'Connor,  of  Detroit,  of  counsel), 
for  appellants.  Prentis  &  Mulford,  of  De- 
troit, for  appellees. 

BROOKE,  J.  (after  stating  the  facts  as 
above).  [1]  The  contention  is  made  on  behalf 
of  appellants  that  this  by-law  is  void  for  va- 
rious enumerated  reasons.  The  authorities 
upon  this  point  are  not  uniform,  and  though 
the  question  is  one  of  interest,  we  have  found 
it  unnecessary  to  pass  upon  it  in  this  case,  for 
the  reason  that  whether  valid  or  void,  con- 
sidered strictly  as  a  by-law,  it  can  be  sus- 
tained as  an  agreement  entered  into  between 
all  the  parties  in  Interest  It  should  be  noted 
that  we  are  not  called  upon  here  to  deter- 
mine the  ettect  of  such  a  by-law  upon  a  stock- 
holder who  had  not  given  his  assent  to  its 
adoption,  or  upon  a  transferee  of  stock,  who 
in  good  faith,  for  value,  and  without  notice 
had  become  an  owner  of  shares  in  the  corpo- 
ration. We  are  now  dealing  only  with  stock- 
holders who  themselves,  voluntarily  and  for 
their  own  benefit  and  protection,  enacted  the 
by-law. 

A  review  of  the  authorities  is  unnecessary, 
but  attention  is  directed  to  the  following: 
New  England  Trust  Co.  v.  Abbott,  182  Mass. 
148,  38  N.  E.  432,  27  L.  R.  A.  271 ;  Barrett 
V.  King,  181  Mass.  476,  63  N.  E.  934;  Nichol- 
son V.  Brewing  Co.,  82  Ohio  St  94,  91  N.  E. 
991,  137  Am.  St.  Rep.  764,  19  Ann.  Cas.  699; 
Carter  v.  Oil  Co.,  182  Pa.  551,  38  Atl.  671,  39 
L.  R.  A.  100;  In  re  Lindsay's  Estate,  210 
Pa.  224,  69  Atl.  1074 ;  Garrett  v.  Phila.  Lawn 
Mower  Co.,  .39  Pa.  Super.  Ct  78.  For  further 
authorities  upon  the  subject,  see  26  Am.  & 
Eng.  Ency.  of  Law,  856,  and  notes ;  10  Cyc^ 
358,  and  cases  cited;  Id.  679;  Clark  &  Mar- 
shall on  Private  Corporations,  voL  3,  p.  1728 
et  seq. 

Of  the  appellants  in  this  case  it  may  be 
said  as  was  said  in  the  case  of  Clark  v.  E.  C. 
Clark  Michlne  Co.,  151  Mich.  416,  115  N.  W. 
416:  "The  stockholders  are  not  In  position  to 
complain,  for  they  were  all  willing  parties  to 
the  transaction  and  are  therefore  estopped 
to  deny  its  validity"  (citing  cases). 

[2]  We  are  of  the  opinion  that  the  decree 
is  not  open  to  criticism.  By  its  terms  appel- 
lants are  required  only  to  sell  to  complain- 
ants their  proportionate  share  of  the  Walker 
and  Rivard  stock,  but  may  at  their  option 
dispose  of  it  all.  If  they  so  elect  and  com- 
plainants decline  to  take  it  al^  ther  may 
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keep  it  all.    We  can  perceive  nothing  unfair 
in  tliese  terms. 

The  Judgment  is  therefore  afiSrmed  with 
costs. 


SLACK  V.  CURRX, 
(Supreme  Court  of  Michigan.     Not.  8,  1S13.) 

1.  Master   and   Sebvant  (8   270*)— Manner 
OF  Doing  Wobk — Custom. 

Where  plaintiff  was  injured  by  defendant's 
alleged  negligence  in  omitting  to  place  a  me- 
chanical guard  over  or  around  a  pulley,  the 
default  claimed  being  in  the  manner  of  doing 
a  particular  act,  evidence  that  the  pulley  used 
was  the  usual  and  customary  sort  employed  in 
doing  the  kind  of  work  in  which  defendant  was 
then  engaged,  and  that  it  would  destroy  its 
usefulness  to  place  a  mecttanical  gnard  over  or 
around  it,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §|  913-927,  932 ;  Dec  Dig. 
§  270.*] 

2.  Appeal  and  Ebbob  ({  1062*)— Rulinos  on 
Evidence— Custom. 

Where  the  plaintiff,  a  small  child,  was  in- 
jured by  getting  bis  hand  caught  in  a  pulley  used 
in  connection  with  the  moving  of  a  house,  the 
fact  that  several  witnesses  were  erroneously 
permitted  to  testify  as  to  the  custom  of  defend- 
ant's employes  in  watching  and  protecting  chil- 
dren who  might  gather  around  the  apparatus 
was  not  prejudicial  to  plaintiff;  the  witnesses 
having  further  testified  as  to  what  was  done  by 
them  on  the  day  in  question  as  to  protecting 
children  against  injury  from  the  apparatus. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  »  4171-4177;  Dec.  Dig.  t 
1052.*] 

3.  AppEAi,  AND  Ebbob  (S  1053*)— Cubino  Eb- 
bob —  Admission  or   Evidencb  — Instbuo 

TIONS. 

Where,  in  an  action  for  injuries  to  a  child, 
the  court  instructed  that  plaintiff  could  not  be 
charged  with  contributory  negligence  because 
of  his  extreme  youth,  and  that  the  negligence  of 
his  parents  could  not  be  imputed  to  him,  any 
error,  in  allowing  a  witness  10  years  old,  who 
lived  in  plaintiff's  family,  to  testify  that  be  was 
kept  there  to  look  after  the  children,  in  that  it 
warranted  an  inference  that  plaintiff's  mother 
was  careless  in  looking  after  him,  was  cured. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {§  4178-4184;  Dec.  Dig.  { 
1053.*] 

Error  to  Circuit  Court,  Kalamazoo  Coun- 
ty;   Frank  E.  Knappen,  Judge. 

Action  by  Harold  Ray  Slack,  by  his  next 
friend,  against  Samuel  E.  Curry.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Argued  before  STEERE,  C.  J.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 

Jackson  &  Fitzgerald,  of  Kalamazoo,  for 
appellant  Harry  C.  Howard,  of  Kalama- 
zoo, for  appellee. 

BIRD,  J.  While  defendant  was  engaged  in 
moving  a  house  on  Forbes  street  in  the  city 
of  Kalamazoo,  the  plaintiff,  a  boy  of  two 
years  of  age,  took  hold  of  a  wire  cable  which 
was  passing  through  a  pulley  and  his  hand 
was  drawn   into  it  and   a  portion   of  iiis 


thumb  amputated.  The  pulley 'was  fastened 
to  a  telephone  pole  in  front  of  plaintitTs 
home,  near  where  be  was  accustomed  to  play. 
The  negligence  with  which  the  defendant 
was  charged  was  his  failure  to  protect  the 
pulley  with  a  mechanical  guard  and  also 
for  bis  failure  to  keep  plaiutlfl  away  from 
the  cable  and  pulley.  A  trial  resulted  in  a 
verdict  for  defendant,  and  plaintiff  complains 
of  several  errors  committed  by  the  trial  ooort 
during  the  course  of  the  trial. 

[1]  The  defendant  was  permitted  to  sbow 
that  the  agencies  employed  in  moving  the 
building  were  the  usual  and  customary  ones 
in  moving  buildings,  and  that  it  would  de- 
stroy the  usefulness  of  the  pulley  to  place 
a  mechanical  guard  over  or  around  it.  This 
testimony  was  taken  subject  to  the  plaintiff's 
objection  that  It  was  incompetent  to  sbow 
what  the  custom  was  of  other  movers  in  that 
vicinity,  and  he  argues  that,  because  other 
movers  were  negligent,  It  would  not  excuse 
the  negligence  of  the  defendants.  This  testi- 
mony was  admitted  by  the  court,  and  the 
Jury  instructed  that  they  had  a  right  to  con- 
sider it  in  determining  whether  the  defend- 
ant was  guilty  of  the  negligence  charged. 
We  are  of  the  opinion  that  this  testimony 
was  admissible.  No  complaint  is  made  that 
the  defendant  was  committing  an  unlawful 
act  in  moving  the  building  upon  the  high- 
way. The  complaint  in  the  declaration  is 
aimed  at  the  manner  of  doing  the  act.  Or- 
dinarily, when  the  question  arises  aa  to 
whether  the  doing  of  a  lawful  thing  is  done 
in  a  negligent  manner,  such  testimony  is  ad- 
missible. Larson  v.  Tobln,  43  Minn.  88,  41 
N.  W.  1078 ;  Kelly  v.  Railway,  28  Minn.  98. 
9  N.  W.  588 ;  Kolstl,  An  Infant,  v.  RaUway. 
32  Minn.  133,  19  N.  W.  655 ;  Railway  v.  Hol- 
ley,  30  Kan.  474,  1  Pac.  554;  Boick  ▼.  Bis- 
sell,  80  Mich.  260,  45  N.  W.  55. 

[2]  Complaint  is  also  made  because  sev- 
eral witnesses  were  permitted  to  testify  as  to 
what  the  custom  of  defendant's  employes 
was  in  watching  and  protecting  the  children 
who  might  gather  around  the  apparatus. 
This  testimony  appears  to  be  objectionable 
on  the  ground  of  Incompetency  (Blanchette  v. 
Ry.,  175  Mass.  51,  55  N.  E.  481),  bat  we  do 
not  think  that  the  case  should  be  reversed  on 
this  ground,  as  nearly  all  of  the  witnesses, 
after  testifying  upon  the  subject  of  custom, 
went  into  detail  and  related  wliat  was  done 
by  them  on  this  particular  day  in  protecting 
the  children.  Of  course  it  was  not  important 
as  to  what  they  were  accustomed  to  do;  it  was 
what  they  actually  did  in  watctiing  and  pro- 
tecting the  children  that  was  important  is 
determining  the  care  which  was  exercised. 

[3]  It  appeared  in  the  testimony  that  the 
plaintiff  was  left  by  the  mother  shortly  be- 
fore the  accident  in  the  care  of  Ray  Hartkee^ 
a  boy  10  years  of  age,  who  was  living  in 
plaintiff's  family.  Uartkee  testified  upon 
cross-examination,  ov«r  plaintUTs  objection. 


*Tat  othar  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig-  Key-No.  Bertea  A  B^X Indexes 
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tliat  tlie  reason  the  Slacks  had  him  in  the 
family  was  to  take  care  of  the  children.  It 
Is  said  that  this  testimony  was  Incompetent 
and  harmful  because  it  carried  with  It  the 
inference  that  the  mother  was  careless  In 
caring  for  him  and  therefore  contributed  to 
his  Injuries.  If  this  view  were  taken  by  the 
jary,  it  must  have  been  dissipated  by  the 
charge  of  the  court  wherein  he  made  it 
Tery  plain  that  the  plaintiff  could  not  be 
charged  with  contributory  negligence  on  ac- 
count of  his  extreme  youth,  and  further  that 
he  could  not  be  charged  with  the  negligence 
of  his  parenta  By  reason  of  this  instruction, 
we  think  no  harm  resulted  to  plaintiff's  case. 

Several  exceptions  are  taken  to  the  charge 
of  the  court  Most  of  them  involve  the  same 
questions  as  are  raised  by  the  objections  to 
the  admisslbiUty  of  the  testimony. 

The  charge  in  its  entirety  was  a  fair  one, 
and  vre  think  the  Judgment  of  the  trial  court 
should  be  affirmed. 

STEERB,  O.  J.,  and  MOORE,  McALVAT, 
BROOKE,  KUHN,  and  STONB,  concurred 
with  BIRD,  J. 

OSTRANDER,  J.  (concurring).    The  brief 
for  plaintiff  and  appellant  is  confined  to  dis- 
cnsslon  of  certain  alleged  errors  relating  to 
the  admission  of  testimony  and  to  the  charge 
of  the  court    The  testimony  objected  to  is 
substantive  testimony  offered  by  the  defend- 
ant after  plaintiff  bad  rested  as  to  the  custom 
of  others  in  moving  houses  along  the  street 
and  the  custom  of  the  defendant's  own  men. 
Error  is  also  assigned  upon  a  ruling  refusing 
to  strike  out  a  single  bit  of  evidence  elicited 
on  cross-examination  from  one  of  the  wit- 
nesses for  plaintiff.    All  of  the  rulings  com- 
plained about  are  unimportant  in  view  of  the 
declaration  of  the  plaintiff  and  the  testimony 
offered  in  behalf  of  the  plaintiff.    The  duty 
of  the  defendant  "to  provide  a  guard  or  pro- 
tection 80  as  to  prevent  this  plaintiff  from 
going  near  or  coming  In  contact  with  said 
rope,  wire,  chain  or  cable,  or  the  said  wheel 
or  pulley,  and  that  it  was  the  duty  of  the 
said  defendant  to  so  guard  the  said  rope, 
chain,  wire  or  cable,  and  the  said  wheel  or 
pulley  so  that  this  plaintiff  would  not  be  in- 
jured as  hereinafter  described,"  is  variously 
alleged  in  the  declaration,  but  the  proof  that 
any  such  duty  existed  seems  to  me  to  be 
wholly  lacking.     It  appears,  it  is  true,  that 
plaintiff,  a  two  year  old  child,  took  hold  of 
the  wire  cable  running  through  a  block  and 
his  band  was  injured.     It  seems  to  be  ai>- 
parent  that,  if  any  person  had  in  like  manner 
taken  hold  of  the  wire  cable  when  it  was 
moving  toward  the  block,  he  might  have  been 
injured.    But  it  is  not  made  to  appear  by  al- 
legations in  the  declaration  or  by  plaintiff's 
testimony  that  the  defendant  owed  any  duty 
to  use  any  otner  or  different  apparatus  than 
the  one  in  use;  that  the  apparatus  was  in  any 
way  strange  or  the  manner  of  using  it  not 


the  common  and  proi)er  way.  Although  the 
case  does  not  seem  to  be  relied  upon  by  coun- 
sel for  the  plaintiff,  O'Leary  v.  Michigan 
State  Telephone  Co.,  146  Mich.  243,  109  N. 
W.  434,  is  the  one  which  upon  the  facts 
comes  nearest  the  case  at  bar  of  any  decided 
by  this  court  'In  that  case  the  Justices  were 
divided  in  their  opinions,  and  in  the  opinions 
considerable  reference  is  made  to  other  de- 
cisions; the  majority  opinion  sustaining  the 
proposition  that  defendant's  liability  was  a 
question  for  the  Jury  is  based  entirely  upon 
the  fact  that  children  were  meddling  with 
the  apparatus  to  the  knowledge  of  the  defend- 
ant's agents,  a  tact  not  present  in  the  case 
at  bar.  See,  also,  lamurri  v.  Saginaw  City 
Gas  Co.,  148  Mich.  27,  111  N.  W.  884.  There- 
fore, whether  the  testimony  introduced  by 
the  defendant  showing  the  custom  of  other 
house  movers  or  the  custom  of  his  own  men 
was  rightly  or  wrongly  admitted  is  wholly 
immaterial;  and,  inasmuch  as  the  trial  judge 
might  very  properly  have  directed  a  verdict 
at  the  close  of  plaintiff's  case,  there  is  no 
occasion  to  discuss  the  assignments  of  error 
based  upon  the  charge.  The  Jury  returned  a 
verdict  for  the  defendant,  and  any  other  ver- 
dict should  have  been  set  aside  by  the  court 
The  Judgment  ought  to  be  affirmed. 


GRIFFIN  V.  GRIFFIN. 
(Supreme  Court  of  Micblgan.    Nov.  8,  1913.) 

DiVOBCB    (I  49*)— EVIDKNdE— CONOONATIOK. 

A  delay  by  a  husband  for  five  years  in  su- 
ing for  a  divorce  on  the  ground  of  adultery 
raised  a  fair  inference  that  he  had  condoned 
or  excused  the  act,  especially  in  view  of  the 
interests  of  the  children  and  of  the  public,  and 
of  the  fact  that  the  wife  at  the  time  of  the 
trial  was  Insane  and  unable  to  defend  herself. 
[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  171-179;  Dec.  Dig.  |  49.*] 

Appeal  from  Circoit  Court,  Muskegon 
County,  in  Chancery;  James  B.  SuUivan, 
Judge. 

Suit  for  divorce  by  Frank  B.  Griffin  against 
Gertrude  F.  Griffin,  by  Ida  Evans,  guardian 
ad  litem.  From  a  decree  dissolving  the  mar- 
riage, the  guardian  ad  litem  appeals.  Re- 
versed, and  bill  dismissed. 

Argued  before  STEERE,  C.  J.,  and 
MOORE,  McALVAT,  BROOKE,  KUHN, 
STONE,  OSTRANDER,  and  BIRD,  JJ. 

Sutherland,  Johnson  &  Sessions,  of  Muske- 
gon, for  appellant  Edward  McNamara,  of 
Detroit,  for  appellee. 

OSTRANDER,  J.  It  is  Charged  in  the  biU 
that  defendant  committed  adultery  in  the 
city  of  Cadillac,  Mich.,  February  28,  1907, 
and  before  and  after  that  time.  It  is  further 
charged  that  defendant  was  committed  to 
the  Northern  Asylum  for  the  Insane  as  an  in- 
sane patient  April  9,  1909,  and  discharged 
therefrom  October  11,  1911;  that  "at  the 
time  when  said  defendant  committed  adul- 


'for  other  cems  see  same  topic  and  section  NUMBER  In  Deo.  Die  A  Am.  Dig.  Key-No.  Series  A^ep'rjiideze* 
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tery  as  related  In  paragraph  6  of  ttaia  bill, 
she  was  in  her  right  mind  and  sane."  It  is 
charged  that  two  children,  offspring  of  the 
marriage,  bom,  respectively,  in  June,  1903, 
and  in  November,  1904,  are  living,  and  that 
there  was  born  to  defendant  about  Novem- 
ber 30,  1907,  a  child,  of  whom  complainant 
says  he  has  always  believed  he  was  not  the 
father,  although  he  is  unable  to  say  whether 
he  is  or  is  not  the  father.  It  is  charged  that 
the  parties  lived  and  cohabited  together  un- 
til on  or  about  February  20,  1907.  The  bill 
was  filed  February  2,  1912.  We  infer  that  a 
guardian  ad  litem  was  duly  appointed  for 
defendant;  this  because  the  record  discloses 
that  she  answered  the  bill  by  her  guardian 
and  no  question  is  raised  as  to  her  authority. 
The  answer  sets  np,  among  others,  the  fol- 
lowing facts:  Defendant  was  returned  to  the 
Asylum  on  or  about  March  6,  1912 ;  her  re- 
lease therefrom  in  October,  1911,  being  tem- 
porary. Upon  Information  and  belief,  the 
charges  of  adultery  are  denied,  with  the 
statement  that  if  the  act  expressly  charged 
was  committed,  defendant  was  irresponsible, 
and  if  it  was  committed.  It  was  condoned 
and  forgiven  by  complainant,  who  has  since 
lived  with  her  as  his*wife  with  knowledge 
of  the  fact  The  cause  was  heard  in  open 
court,  and  a  decree  was  entered  dissolving 
the  marriage.  Custody  of  the  two  older 
children  was  given  to  the  father  and  mother 
of  defendant,  with  certain  restrictions 
and  conditions,  and  complainant  is  ordered 
to  pay  $4  weekly  'for  their  support,  mainte- 
nance, and  education.  The  third  child  is 
not  mentioned  in  the  decree.  The  guardian 
ad  litem  has  appealed.     ' 

There  was  some  competent  testimony  in- 
troduced tending  to  prove  that  defendant 
Is  guilty  of  the  offense  with  which  she  is 
charged;  that,  at  least,  she  corresponded, 
sexually,  with  a  man  not  her  husband.  If 
she  was  responsible  for  her  conduct,  the  of- 
fense is  fairly  proven.  As  to  her  responsi- 
bility the  testimony  leaves  us  in  doubt,  and 
in  much  greater  doubt  about  complainant's 
subsequent  conduct  This  doubt  is  so  con- 
siderable that  after  admitting  the  advan- 
tage afforded  to  the  lower  court  by  seeing 
and  hearing  the  witnesses,  we  are  not  satis- 
fied that  a  cause  for  divorce  has  been  made 
out  Complainant  waited  almost  five  years 
before  seeking  relief.  It  is  a  fair  Inference 
that  he  did  in  fact  condone,  or  excuse,  the 
conduct  which  he  now  brings  forward 
as  a  ground  for  divorce.  The  children  are 
directly,  and  the  public  is  generally,  concern- 
ed with  the  matter.  The  defendant  Is  ap- 
parently unable  to  defend  herself. 

However  unfortunate  complainant's  posi- 
tion may  be,  we  are  constrained,  after  care- 
ful reflection,  to  reverse  the  decree  of  the 
court  below  and  dismiss  the  bill.  Complain- 
ant win  be  required  to  pay  to  the  guardian 
ad  litem  a  solicitor's  fee  of  $25  and  pay  the 
cost  of  printing  the  record  and  briefs. 


FIDELITT  ft  DEPOSIT  CO.  OF  HARYIiAND 

V.  HIBBLER  et  al. 
(Supreme  Court  of  Michigan.    Nov.  8,  1913.) 

1.  APPEAI,  and  EBBOB  (f  1010*)   —  FlKDIKOS 

OF  Fact— Review. 

A  finding  of  fact  by  the  trial  court  will 
not  be  reviewed  on  a  writ  of  error,  unless  there 
is  a  total  want  of  evidence  to  support  it  or  the 
finding  is  contrary  to  the  undisputed  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i$  3979-3982,  4024;  Dec 
Dig.  i  1010.*] 

2.  IndEUNITT   (I  16*)— CONTBAOT— COHSTBUC- 

TION. 

Where  a  contract  indemnifying  plaintiff 
snrety  company  against  liability  on  a  contrac- 
tor's bond  issued  for  defendant  W.  indicated  an 
intention  to  create  an  absolute  undertaking 
by  which  defendants  agreed  to  reimburse  plain- 
tiff for  any  loss  sustained  by  it  in  connection 
with  its  suretyship  for  W.,  and  it  appeared  that 
complainant  m  good  faith  paid  a  liabiU^  on 
one  of  W.'»  bonds  arising  from  his  defaolt, 
defendants  could  not  escape  liability  over  on 
the  indemnity,  because  complainant  might  have 
escaped  liabUity  by  relying  on  a  contract  limi- 
tation in  the  bond. 

[Ed.  Note. — For  other  cases,  see  Indemnitr. 
Cent  Dig.  »  36-40,  42-^7;   Dec.  Dig.  {  15.*] 

Error  to  Circuit  Court  Wayne  County; 
Patrick  J.  M.  Hally,  Judge. 

Suit  by  the  Fidelity  &  Deposit  Company  of 
Maryland  against  William  H.  Hibbler  and 
another.  Judgment  for  defendants,  and  com- 
plainant brings  error.  Reversed,  and  new 
trial  granted. 

Argued  before  STEERE,  0.  J.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 

Carey,  Armstrong  ft  Weadock,  of  Detroit 
for  appellant  Bernard  Goldman  and  A..B. 
Hall,  both  of  Detroit  for  appellees. 

KUHN,  J.  The  defendant  William  H. 
Hibbler,  a  building  contractor  In  the  dty 
of  Detroit  being  required  in  the  conduct  of 
his  business  to  furnish  contractors'  bonds,  i 
made  an  arrangement  with  the  plaintiff  com-  ' 
pany  to  execute  such  bonds  for  him  as  sure- 
ty, and  if  .the  company  suffered  loss  it  was 
to  be  reimbursed  by  him  and  Frank  B.  Hib- 
bler, his  brother.  In  February,  1906,  the 
plaintiff  executed  a  bond  as  surety  for  Wil- 
liam H.  Hibbler  in  favor  of  William  H.  J. 
McPharlln  and  wife,  with  whom  Hibbler  had 
made  a  building  contract  to  buUd  a  double 
frame  house  to  be  completed  by  May  1,  1906. 
Hibbler  defaulted  on  this  contract  and  suit 
was  brought  against  him  and  the  company 
on  the  bond.  The  cause  was  tried  In  the 
circuit  court  and  subsequently  was  carried 
to  this  court  the  case  being  reported 
in  162  Mich.  141.  It  resulted  in  a  Judg- 
ment in  favor  of  the  McPharllns  in  the  sum 
of  $1,575.76,  which  was  subsequently  paid  by 
the  plaintiff  company.  This  action  was 
brought  upon  the  indemnity  agreement  to  re- 
cover the  $1,675.76  and  $166.71,  disburse- 
ments for  attorney's  fees  and  other  expenses. 


•For  other  casei  lee  same  topic  and  eectlon  NUMBER  In  Deo.  Dig.  £  Am.  Dig.  Kejr-No.  Serias  ft  Rep'r  Indezv 
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WiUlam  H.  Hibbler  defaulted  In  the  proceed- 
ings below,  and  Judgment  in  full  was  taken 
against  blm,  and  he  does  not  appear  in  the 
present  proceedings.  The  cause  was  tried 
before  the  court  without  a  Jury,  and  the 
court  entered  a  verdict  of  no  cause  of  action 
because  it  was  claimed  that  Frank  B.  Hib- 
bler was  released  from  the  indemnity  agree- 
ment by  reason  of  a  waiver  by  the  plaintiCC 
company  of  a  provision  in  the  McPharlin 
bond  which  provided  that  all  suits  thereon 
should  be  begun  within  six  months  after  the 
first  breach  of  the  building  contract 

[1]  Some  controversy  Is  had  in  the  briefs 
of  counsel  as  to  when  the  first  breach  of  the 
building  contract  occurred.  The  circuit 
Judge,  in  his  findings,  determined  it  to  be 
on  May  /1, 1906,  the  date  fixed  in  the  contract 
for  the  completion  of  the  house.  This  find- 
ing will  not  be  reviewed  by  this  court.  We 
cannot  weigh  the  evidence  nor  determine  the 
facts  nor  review  the  findings  of  the  court 
below  on  questions  of  fact,  unless  there  is  a 
total  want  of  evidence,  or  where  the  finding 
is  contrary  to  the  undisputed  evidence.  Cra- 
gin  V.  Gardner,  64  Mich.  399,  31  N.  W.  206 ; 
Lamoreanx  v.  Creveling,  103  Mich.  601,  61 
N.  W.  783;  Holcomb  v.  Sayers,  138  N.  W. 
1043.  It  is  undisputed  that  the  house  was 
not  completed  on  May  1, 1906,  and  the  record 
sliows  no  extension  given  beyond  that  time. 

On  November  80,  1906,  the  plalntlfTs  vice 
president  wrote  to  the  local  representative 
of  the  company  In  Detroit:  "Gentlemen:  I 
bave  your  letter  of  the  27th  Inst,  regarding 
the  contract  of  Wm.  H.  Hibbler  with  the 
HcPharlins.  You  are  authorized  to  notify 
the  latter  that  our  company  will  not  exer- 
cise the  privilege  reserved  in  the  bond  to 
complete  the  same,  and  we  shall  expect  them 
to  have  it  completed  at  the  lowest  possible 
expense.  A  copy  of  your  letter  to  the  Mc- 
Pharlins  should  be  sent  to  our  underwriter. 
Frank  B.  Hibbler."  Wlhen  this  letter  was 
sent,  more  than  six  months  had  elapsed  since 
the  breach  of  the  contract,  and  it  la  con- 
tended that  the  waiver  of  this  condition  by 
the  company  did  not  bind  the  underwrlteir 
Frank  B.  Hibbler,  because  hla  consent  was 
not  obtained.  Whether  this  position  is  well 
taken  does  not  become  Important,  in  view  of 
the  provisions  of  the  indemnity  agreement 
Itself,  given  by  the  defendants  to  the  plain- 
tiff.  This  contained  the  following  provisions: 

"Second.  The  parties  of  the  first  part  shall 
at  all  times  Indemnify,  and  keep  indemnified, 
and  save  harmless  the  surety  company  from 
and  against  any  and  aU  loss,  damages,  costs 
and  expenses  of  whatever  nature  or  kind 
which  it  shall  or  may,  at  any  time,  sustain. 
Incur,  or  be  put  to,  for  or  by  reason  or  In 
consequence  of  its  having  given  and  executed 
any  such  Instrument  or  instruments  on  be- 
half of  the  contractor,  including  disburse- 
ments, costs  and  counsel  or  attorney's  fees 
incurred  in  collecting  a  premium  or  a  loss 
sustained  on  any  such  instrument,  and  shall 
reimburse  the  surety  company  for  any  and 


all  moneys,  with  legal  Interest  thereon,  ad- 
vanced or  loaned  by  it  to  the  contractor  for 
the  purposes  of  any  contract  or  contracts; 
and  for  all  costs,  counsel  fees  and  expenses 
which  it  may  Incur  In  investigating  any 
claim  made  thereunder,  or  investigating  any 
application  for  advances  or  loans,  or  In  pros- 
ecuting or  defending  any  action,  suit  or  other 
proceeding  which  may  be  commenced  or  pros- 
ecuted against  the  contractor,  or  against  the 
surety  company,  upon  any  such  Instrument 
or  instruments,  or  in  any  wise  relating  there- 
to. The  parties  of  the  first  part  further 
agree  that  in  any  accounting  which  may  be 
had  between  them  and  the  surety  company, 
the  surety  company  shall  be  entitled  to 
charge  for  any  and  all  disbursements  in  and 
about  the  matters  herein  contemplated  made 
by  it  in  good  faith,  under  the  belief  that  it 
is  or  was  liable  for  the  sums  and  amounts 
so  disbursed,  or  that  it  was  necessary  or 
expedient  to  make  such  disbursements,  wheth- 
er or  not  such  liability,  necessity  or  expedi- 
ency existed. 

"It  is.  understood  and  agreed,  however, 
that  the  liabilities  of  the  said  parties  of  the 
first  part  shall  not  be  changed  or  altered  by 
reason  of  any  modification  made,  either  be- 
fore or  after  execution  by  the  parties  there- 
to in  any  of  the  terms  or  conditions  of  any 
contract  or  contracts  referred  to  in  any  in- 
strument or  instruments  now  or  hereafter 
executed  or  procured  by  the  surety  company. 

"And  the  said  parties  of  the  first  part  here- 
by waive  all  notice  of  any  default  or  de- 
faults, or  any  other  act  or  acts,  giving  rise 
to  any  claim  under  any  such  instrument  or 
Instruments  given  by  the  surety  company  on 
behalf  of  the  contractor  as  aforesaid,  or  of 
any  and  all  liability  on  the  part  of  the  par- 
ties of  the  first  part,  as  well  as  notice  of  any 
and  all  liability  of  the  surety  company  un- 
der any  such  Instrument  or  instruments  exe- 
cuted by  It  as  surety,  to  the  end  and  effect 
that  the  parties  of  the  first  part  shall  be 
and  continue  liable  to  the  surety  company 
hereunder,  notwithstanding  any  notice  of  any 
kind  to  which  the  parties  of  the  first  might 
have  been  or  be  entitled,  and  notwithstand- 
ing any  defense  they  might  have  been  or  be 
entitled  to  make. 

"And  this  agreement  of  indemnity,  shall 
be  liberally  construed,  so  as  to  fully  protect 
and  indemnify  the  surety  company." 

[2]  In  construing  contracts  of  this  kind, 
the  rule  has  been  laid  down  as  follows:  "A 
contract  of  indemnity  should  be  construed  so 
as  to  cover  all  losses,  damages,  or  liabilities 
to  which  it  reasonably  appears  to  have  been 
the  intention  of  the  parties  that  It  should  ap- 
ply, but  not  to  extend  to  losses,  damages,  or 
liabilities  which  are  neither  expressly  within 
its  terms,  nor  of  such  character  that  it  can 
reasonably  be  Inferred  that  they  were  in- 
tended to  be  within  the  contract"  Am.  & 
Ehg.  Enc.  of  Law  (2d  Ed.)  vol.  16,  p.  173. 
Applying  this  rule  of  construction  to  this 
agreement.  It  seems  to  have  been  the  inten- 
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tlon  of  the  parties  to  make  an  agreement 
which  was  to  be  an  absolute  nndertaking  by 
the  defendants,  tbe  Indemnitors,  to  reimburse 
the  plaintiff,  the  indemnitee,  for  any  loss  sus- 
tained by  it  in  connection  with  William  H. 
Bibbler.  There  is  no  question  but  that  the 
plaintiff  acted  in  good  faith.  When  its  lia- 
bility was  established  It  paid  Its  loss,  and, 
under  the  agreement  which  the  defendants 
made  with  it,  they  should  now  be  reimbursed. 
The  trial  Judge  should  have  so  foimd. 

The  Judgment  of   the   trial  court  is  re- 
versed, and  a  new  trial  granted. 


NELSON  ▼.  LESZOZYNSKI-CLARK  CO. 

et  al. 

(Supreme  Court  of  Michigan.     Not.  3,  1913.) 

1.  Payment  (|  89*)— Actions  to  Recover— 
DuBEss— Evidence— SurFiciENCT. 

In  an  action  to  recover  money  paid  under 
duress,  evidence  of  duress  held  sufficient  to  go 
to  the  Jury. 

[Ea.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  §S  291-296 ;  Dec.  Dig.  §  89.*] 

2.  Payment  (8  87*)  — Reootebt— Dubess  — 
What  CoNSTmnxs. 

Where  defendants  represented  to  plaintiff, 
who  had  been  the  manager  of  their  store,  that 
there  was  a  shortage  in  his' accounts,  and  that, 
if  he  did  not  make  it  good,  they  would  send 
him  to  prison  for  embezzlement,  and  plaintiff 
executed  a  note  which  be  paid  the  next  day, 
the  payment  was  under  duress;  the  threats  of 
the  day  previous  being  sufficient,  even  though 
there  were  no  new  threats  on  the  day  of  pay- 
ment. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent.  Dig.  §f  28»-287 ;  Dec.  Dig.  |  87.*] 

3.  Bills  and  Notes  (S  92*)— Consideration 
— What  Constitutes. 

The  release  of  aa  attachment  on  plaintiff's 
farm  sued  out  the  day  subsequent  to  the  giving 
of  the  note  was  not  a  good  consideration  for 
the  payment,  where  plaintiff  only  learned  of  it 
by  accident  before  he  discharged  the  note. 

[E>d.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  K  16ft-173,  176-205,  208- 
212 ;   Dee.  Dig.  S  92.»] 

4.  Appeal  and   EjRROR  ({   1068*)— Review— 
Habuless  Error. 

In  an  action  to  recover  money  which  plain- 
tiff claimed  he  had  paid  under  defendants' 
threats  to  send  him  to  prison  for  a  shortage  in 
his  accounts,  error  in  an  instruction  on  the 
question  of  a  smaller  shortage  than  the  amount 
of  the  payments  is  immaterial,  where  the  jury 
returned  a  verdict  for  the  full  amount  paid. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ii  4225-4228,  4230;  Dec. 
Dig.  i  IOCS.*] 

5.  Trial  (|  260*)- Instructions. 

In  an  action  to  recover  money  which  plain- 
tiff claimed  he. had  paid  under  duress,  where 
the  court  charged  that  he  could  recover  only  in 
case  he  proved  that  he  was  compelled  by  duress 
to  pay  a  debt  he  did  not  owe,  or  if  in  the  set- 
tlement defendants  misrepresented  the  amount 
of  such  indebtedness,  and  caused  an  overpay- 
ment to  be  made,  the  refusal  of  a  charge  on 
voluntary  payment  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  651-659 ;    Dec.  Dig.  {  260.*] 

Error  to  Circuit  Court,  Huron  County; 
Watson  Beach,  Judge. 


Action  by  Edward  B.  Nelson  against  the 
Leszczynski-Glark  Company,  a  corporation, 
and  others.  There  was  a  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

Argued  before  STEERE,  C.  J.,  and  MOOKE:, 
McALVAY,  BROOKE,  KDHN,  SIONIB,  OS- 
TRANDBR,  and  BIRD,  JJ. 

George  M.  Clark,  of  Bad  Axe,  and  Wnbnr 
J.  Beach,  of  Lexington,  for  appellants.  Mall 
&  De  Foe,  of  Bay  City,  for  appellee. 

ET7HN,  J.    The  defendant  corporation  la 

organized  under  the  laws  of  this  state,  and  Is 
engaged  In  the  general  mercantile  business  in 
the  village  of  Palms,  Sanilac  county.      The 
defendants  Jolm  G.   Clark  and  John   Kyan 
were  stockholders  In  the  corporation,  'wbic^ 
was  capitalized  at  |3,000.     The  plaintiff,  a 
young  married  man  of  the  age  of  24,  was  em- 
ployed by  the  defendant  company  on  Decem- 
ber 3,  1909,  as  the  manager  of  its  store,  and 
remained  In  charge  until  November  28,  1910. 
Previous  to  this  employment  he  had  spoit 
nearly  all  his  life  on  a  fiirm,  with  the  excep- 
tion of  one  year  when  he  bad  worked  as  a 
rural  mall  carrier.    He  had  also  worked  for 
about  six  months  in  a  grocery  store  In  a 
country  village,  and  for  three  months  prior 
to  his  employment  by  the  defendant  company 
had  been  engaged  in  putting  up  orders  In  the 
wholesale  house  of  Clark  &  McCaren  Compa- 
ny, at  Bad  Axe.    Tbe  business  management 
had  been  taken  over  in  May,  1909,  by  a  Mr. 
Potts,  who,  because  of  111  health,  was  obliged 
to  leave  tbe  business  in  August,  and  from 
that  time  up  to  the  tUne  of  plaintiff's  em- 
ployment Mrs.  Potts,  assisted   by  a  yoong 
man  named  Welsh,  bad  charge.    An  invento- 
ry of  tbe  business  was  taken  at  tbe  time 
Potts  assumed  control;  but  no  Inventory  was 
again  taken  vmtll  after  the  plointift  bad  be- 
come dissatisfied  wltb  bis  position,  and  bad 
made  arrangements  to  go  West  wltb  rela- 
tives.    When  this  inventory  was  compared 
with   the  one   made  In   May,  1909,   It    was 
found  that  a  loss  of  |1,728.17  bad  been  sus- 
tained in  the  Interim.    The  plaintiff  was  sent 
for,  and  on  Decemt>er  6, 1910,  went  to  Palm.<;, 
where  be  met  Mr.  Clark  and  Mr.  Leszczynskl 
at  tbe  store.    Tbe  inventories  were  compar- 
ed, and  after  telephoning  to  defendant  Ryan, 
who  Is  the  cashier  of  a  bank  at  Bad  Axe,  It 
was  arranged  to  go  to  that  place  the  same 
evening.    There  is  eonsiderable  dispute  as  to 
what  occurred  at  Palms  and  at  Bad  Axe.    It 
is  not  claimed  that  threats  were  made  at 
Palms;   but  It  is  the  claim  of  tbe  plaintiff 
that  in  a  private  office  of  tbe  bank  at  Bad 
Axe  he  was  told  that  there  was  a  shortage  In 
bis  accounts  of  $3,000,  and  that,  unless  he 
made  a  settlement  of  some  kind,  they  would 
immediately  have  him  "arrested  and  brought 
up  on  a  charge  of  embezzlement,  grand  lar- 
ceny, and  criminal  carelessness";    that,  al- 
though he  denied  any  knowledge  of  a  short- 
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age,  the  threats  were  repeated,  and  be  was 
told  that  he  had  better  settle  the  matter  and 
keep  it  qnlet,  because  it  would  bring  disgrace 
to  his  wife  and  family  and  bis  own  people; 
that  he  was  told  that,  although  the  shortage 
was  $3,000,  because  of  sympathy  for  his  wife 
and  baby,  they  would  accept  $2,000.  There- 
upon he  signed  a  promissory  note  for  that 
amount,  dated  December  6th  and  payable  one 
day  after  date.  He  also  signed  and  acknowl- 
edged before  a  notary  public  at  the  same 
time  another  paper,  which  read  as  follows: 
"Bad  Axe,  mch.,  December  6,  '10.  I  have 
this  day  given  to  Leszczynskl-Clark  Compa- 
ny my  note  for  two  thousand  dollars,  paya- 
ble one  day  after  date.  If  said  note  is  paid 
when  due  said  company  is  to  release  me 
from  all  debts  and  obligations  which  I  admit 
that  I  owe  them;  should  I  fall  in  paying 
said  note,  said  company  hare  the  right  to 
commence  criminal  and  dvil  action  against 
me." 

The  wife  of  the  platntifl  was  sworn  as  a 
witness,  and  testified  that  when  he  arrived 
home  that  evening  he  was  crying,  stating 
that  everything  had  been  token  from  him. 
Other  witnesses  testified  as  to  his  mental 
condition  for  some  time  after  the  settlement 
On  the  day  after  the  settlement  he  went  to 
the  office  of  Mr.  Clark,  and  demanded  the  re- 
turn of  his  note,  which  was  refused.  He 
thereupon,  accompanied  by  a  brother-in-law, 
went  to  the  law  office  of  Mr.  Boomhower  lo 
Bad  Axe,  who  at  the  time  was  the  prosecut- 
ing attorney  of  Huron  county,  where  he  was 
also  Joined  by  his  two  brothers.  He  claims 
to  have  explained  the  situation  to  Mr.  Boom- 
hower; that  be  owed  the  defendants  noth- 
ing; of  the  giving  of  the  note  and  the  threats; 
that  Mr.  Boomhower,  after  consulting  the 
Btatnte,  told  him  that,  if  a  charge  were  pre- 
ferred against  him,  and  he  were  found  guilty, 
be  could  be  sentenced  to  prison  for  not  to  ex- 
ceed five  years;  that  It  would  probably  cost 
him  $2,000  to  fight  the  case,  even  If  be  won; 
that  while  in  Mr.  Boomhower's  office  he  also 
learned  that  the  defendants  had  that  morn- 
ing commenced  a  suit  against  him  by  placing 
an  attachment  on  his  form ;  that  thereupon 
he  went  to  the  bank  with  his  brothers,  and 
arranged  to  turn  a  farm  which  he  owned 
over  to  them  as  security,  and  they  took  up 
bis  note  by  giving  their  own  note  for  a  like 
sum,  which  they  paid  the  following  day. 

The  defendants  strongly  denied  making 
any  threats,  and  testified  that  the  plaintiff 
admitted  the  shortages,  and  at  the  Interview 
bad  with  him  he  stated  that  the  inventories 
did  not  contain  all  the  company  then  owed. 
Suit  was  brought,  which  resulted  in  a  ver- 
dict for  the  plaintiff  for  $2,000  and  Interest 

The  questions  involved  in  this  appeal  are 
grouped  in  appellants'  brief  as  follows:  "First 
That  a  verdict  for  defendants  should  have 
been  directed  by  the  trial  court  Second. 
That  the  trial  court  was  In  error  in  Instruct- 
ing the  Jury  that  they  might  find  fdr  defend- 


ants only  in  case  the  shortage  approximated 
$2,000.  Third.  That  the  trial  court  erred  in 
refusing  to  Instruct  the  Jury  in  regard  to  a 
voluntary  payment  with  full  knowledge  of 
the  facts,  and  in  the  instfuctlOBS  as  to  mon- 
ey had  and  received.  Fourth.  That  state- 
ments of  plaintiff's  counsel  were  Improper 
and  prejudicial." 

[1,2]  In  discussing  the  first  proposition,  it 
Is  urged  that  the  burden  was  upon  the  plain- 
tiff to  establish  duress,  and  that  a  verdict 
should  have  been  directed  for  the  defend- 
ants, because  plaintiff's  proofs  show  that 
the  matter  was  fully  and  fairly  settled  upon 
the  advice  of  his  own  attorney  and  his  rela- 
tives. Whether  or  not  such  threats  were 
made  became  a  question  of  fact  for  the  Jury 
to  determine,  and  the  trial  Judge,  under  care- 
ful instructions,  submitted  the  question  to 
them.  It  is  urged  that  the  plaintiff's  proofs 
showed  that  the  threats  were  made  at  the 
time  of  the  execution  of  the  note,  and  that 
no  threats  were  made  on  the  following  day 
which  induced  its  payment  Accepting  plain- 
tiff's testimony  as  true,  that  the  threats  were 
made,  it  appears  that  the  threats  were  to 
prosecute  unless  the  claimed  shortages  were 
paid.  Having  no  money  with  him,  he  gave 
a  note  payable  the  following  day.  It  was 
not  necessary  that  the  threats  be  again  re- 
peated if  there  was  testimony  to  show  that 
the  undue  pressure  was  not  removed  in  the 
meantime.  Brlggs  v.  Withey,  24  Mich.  136; 
Crlbbs  V.  Sowle,  87  Mich.  840,  49  N.  W.  687, 
24  Am.  St  Rep.  166;  Bentley  v.  Robson,  117 
Mich.  69i;  76  N.  W.  146;  Knight  v.  Brown, 
137  Mich.  396,  100  N.  W.  602;  22  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  p.  614. 

The  court  charged  the  Jury  that  they  must 
not  only  find  that  the  giving  of  the  note  was 
induced  by  threats  of  criminal  prosecution, 
but  its  payment  also.  It  cannot  be  said  as 
a  matter  of  law,  under  the  facts  in  this 
case,  that  the  Jury  were  not  warranted  in 
finding  that  the  undue  pressure  had  not 
been  removed.  From  the  time  of  the  giving 
of  the  note  to  the  time  of  its  payment  plain- 
tiff talked  only  with  his  wife,  his  brother-in- 
law,  and  his  two  brothers,  who  were  farm- 
ers with  no  particular  experience  in  business 
matters.  He  demanded  the  return  of  the 
note,  which  was  refused.  His  conference 
with  Mr.  Boomhower  certainly  did  not  tend 
to  allay  his  fears.  When  he  was  Informed 
that  U  defendants  pressed  the  charge,  a 
prison  sentence  was  staring  him  in  the  face, 
he  Immediately  paid  his  note.  It  is  true 
that  there  must  be  continued  existence  of 
duress;  but  this  question  was  properly  sub- 
mitted to  the  Jury. 

[3]  It  la  urged  that  the  settlement  of  the 
attachment  suit  would  be  a  good  considera- 
tion for  the  payment  of  the  plaintiff's  note 
given  the  preceding  evening.  The  record 
shows  that  the  attachment  suit  was  not  dis- 
cussed or  mentioned  between  the  parties  as 
to  its  commencement  or  discontinuance,  and 
the  plaintiff  heard  of  it  only   by  accident 


608 


143  NOBTHWESTEBN  REPOUTEB 


(MldL 


while  at  Mr.  Boombower's  office.  It  did  not 
enter  into  the  consideration  of  eitber  ot  tbe 
notes. 

[4]  Errors  are  assigned  npon  tlie  instruc- 
tion of  tbe  court  in  case  tlie  Jury  should  find 
that  Nelson  was  responsible  for  a  shortage 
which  did  not  approximate  $2,000,  providing 
the  defendants  made  the  claim  in  good  faith. 
However,  we  do  not  consider  it  necessary 
to  consider  these  alleged  errors,  because  it 
is  clear  that  the  Jury  did  not  come  to  that 
phase  of  the  case.  It  was  the  claim  of  the 
plalntlft  that  there  was  no  Indebtedness. 
Defendants  claimed  approximately  $2,000  of 
indebtedness.  Tbe  Jury  having  rendered  a 
verdict  for  the  plaintiff  for  the  full  amount, 
they  must'  have  determined  tliat  there  was 
no  shortage,  and  could  not  have  found  it 
necessary  to  consider  instructions  by  which 
they  were  to  be  governed  in  case  they  would 
have  found  a  shortage  less  than  the  amount 
of  the  settlement  MacKinnon  Boiler,  etc, 
Co.  T.  0.  M.  Land  Co.,  156  Midi.  11.  120  N. 
W.  26. 

[6]  Under  the  charge  of  the  conrt  the 
plaintiff  could  only  recover  in  case  he  prov- 
ed, either  that  he  was  induced  by  duress  to 
pay  a  debt  he  did  not  owe,  or,  "if  in  the  at- 
tempt to  settle  defendants  wrongfully  and 
intentionally  misrepresented  the  amount  of 
the  indebtedness,  and  plaintiff  relied  upon 
such  statements  of  the  defendants,  and  over- 
t^aid  his  Indebtedness,  he  would  be  entitled 
to  recover  back  the  difference  between  his 
payments  and  the  actual  amount  of  his  in- 
debtedness." The  charge  fairly  'presented 
the  issues  which  were  determined  by  the 
Jury,  and  no  error  was  committed  in  the 
failure  to  give  defendants'  request  to  charge 
as  to  voluntary  payment 

We  have  examined  the  assignments  of  er- 
ror as  to  the  statements  of  counsel.  When 
the  statements  complained  of  were  called 
to  the  attention  of  the  trial  Judge,  he  im- 
mediately, in  the  presence  of  the  Jury,  cor- 
rected counsel.  We  find  no  prejudicial  er- 
ror In  relation  thereto. 

The  Judgment  is  affirmed. 


DAHHOOGB  et  aL  v.  BOCHESTBBr-GBB- 

MAN  INS,  CO.  OP  EOCHESTEB, 

N.  T. 

(Supreme  Court  of  Michigan.    Nov.  8,  1913.) 

1.  Insubance  ({  622*)— Stanuabd  Fibe  Pol- 
icy—Actions— Contract  LiMrrATioN. 

The  standard  fire  policy  prescribed  by  Pub. 
Acts  1905,  No.  277,  requires  that  immediate  no- 
tice of  loss  shall  be  given  and  proof  of  loss  fur- 
nished within  60  days;  that  insured  shall  sub- 
mit to  examination  under  oath,  as  required, 
and  shall  produce  books  of  account,  bills,  in- 
voices, etc.;  that  the  loss  shall  not  be  payable 
until  60  days  after  notice,  ascertainment  esti- 
mate, and  satisfactory  proofs  of  loss  have  been 
received;  that  no  suit  shall  be  sustainable  un- 
til after  full  compliance  by  the  insured  with 
all  tbe  foregoing  requirements,  nor  unless  com- 
menced within  12  months  next  after  the  fire. 


Btld,  that  the  limitation  with  reference  to  tbe 
commencement  of  suit  runs  from  the  date  of 
the  fire,  and  cannot  be  extended  to  12  months 
succeeding  the  60  days  from  tbe  time  of  fur- 
nishing proofs  of  loss,  etc. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Cent  Dig.  U  1540,  1644-1550;  Dec  Dig.  { 
622.»] 

2.  Estoppel   ({    62*)— NAxmnB— "Waivkb"— 
"Estoppel." 

A  "waiver"  Is  a  voluntary  relinquishment 
of  a  known  right,  while  "estoppel"  is  based  on 
some  misleadUig  conduct  or  language  of  one 
person  which,  being  relied  on,  operates  to  the 
prejudice  of  another,  and  is  applied  to  tbe 
wrongdoer  by  the  court  in  denial  of  some  right 
which  otherwise  might  exist  to  prevent  a  fraud. 
In  insurance  cases  the  terms  are  used  inter- 
changeably, and  it  is  sometimes  expressed  as 
"waiver  by  estoppel" 

[E^  Note.— For  other  cases,  see  Estoppel. 
Cent  Dig.  SI  121-125,  127;   Dec  Dig.  §  52.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  7375-7381,  7831,  7832;  vol.  3, 
pp.  2494-2496;    vol.  8,  p.  7654.] 

3.  iNpUBANCE     (I     622*)- FXBE     POLICT— COJI- 

TBACT   Limitation— ESTOPPEL. 

Plaintiff  sustained  a  fire  loss  October  14, 
1910.  In  January  1911,  be  was  fully  examin- 
ed, and  proofs  of  loss  had  been  fully  furnished. 
Attempts  to  secure  payment  and  threats  of 
suit  were  made  until  July  following,  when  plain- 
tiff brought  suit  in  August  Another  suit  was 
instituted  .before  October  14,  1911,  when  the 
year  expired  witbin  which  suit  could  be  brought 
under  the  terms  of  the  policy,  but  l>oth  failed, 
and  a  third  action  was  instituted  January  27. 
1912.  Htld,  that  the  insurer  was  not  estopped 
to  urge  the  contract  limitatioii  as  a  bar  to  the 
latter  suit 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  it  1540,  1644-1550;  Dec  Dig.  S 
622.*] 

Bird,  J.,  dissenting. 

Error  to  Circnit  Court,  Kent  County;  ^- 
Ils  B.  Perkins,  Judge. 

Action  by  George  Dahrooge  and  another 
against  the  Rochester-German  Insnrance  Com- 
pany of  Rochester,  N.  Y.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Affirmed. 

Argued  before  STEERR,  C.  J.,  and  MOORE, 
McALVAY,  BROOKE,  KDHN,  STONE,  OS- 
TRANDER,  and  BIRD,  33. 

Powers  &  Eardley,  of  Grand  Rapids,  tot 
appellants.  Norris,  McPherson  &  Harrington, 
of  Grand  Rapids,  for  appellee. 

STEERB,  C.  J.  A  judgment  was  rendered 
against  plaintiffs  and  appellants  in  this  case 
on  a  directed  verdict,  for  the  reason  that  tbe 
action  was  not  begun  until  several  months 
had  elapsed  after  the  expiration  of  one  year 
from  the  time  of  the  fire  which  it  was  claim- 
ed destroyed  property  of  plaintiffs  covered 
by  the  policy  of  insurance  npon  which  suit 
was  brought  Plaintiffs  are  husband  and 
wife  and  resided  on  Wealthy  avenue  in  the 
city  of  Grand  Rapids,  Mich.,  where  they  also 
conducted,  in  a  portion  of  their  residence, 
the  business  of  manufacturing  sUk  garments. 
They  had  resided  there  and  been  so  engaged 
for  nine  years  previous  to  the  time  in  ques- 
tion, and  had  carried  insurance  with  defend- 
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ant  on  their  property  for  six  or  seven  yearsi 
On  May  19,  1910,  a  policy  for  $1,600  was  Is- 
sued to  them,  through  W.  H.  Van  Leeuen, 
the  agent  of  defendant,  on  their  building,  and 
Its  contents  while  occupied  as  a  dwelling,  on 
"Wealthy  avenue.  This  policy  bore  a  mort- 
gage clause  making  the  loss,  if  any,  payable 
to  a  named  mortgagee,  as  her  Interest  might 
appear.  In  the  summer  of  1910  plaintiffs  de- 
sired to  make  a  change  in  this  policy,  and 
the  husband,  George  Dahrooge,  visited  Mr. 
Van  Leeuen,  the  agent,  with  the  policy,  re- 
questing him  to  change  it  over  so  as  to  cover 
the  stock  and  machinery  in  the  building,  in- 
forming him  fully  of  the  location  and  value 
of  the  property  and  the  condition  of  the  title 
The  agent  made  the  change,  on  August  13, 
1910,  by  canceling  two  riders  on  the  policy, 
containing  a  description  of  building  and  con- 
tents and  the  mortgage  clause,  and  attaching 
another  rider  providing  an  indemnity,  In  case 
of  loss,  of  |200  on  sewing  machines  and  fix- 
tures, and  $1,300  upon  stock  and  materials 
connected  with  their  manufacturing  business. 
There  was  other  concurrent  Insurance  on  the 
property,  in  relation  to  wtiich  no  question  is 
raised.  A  fire  occurred  on  the  premises  Oc- 
tober 14,  1910,  about  6  o'clock  in  the  morn- 
ing, partially  consuming  the  building  and  to- 
tally destroying  the  stock  on  hand,  also  seri- 
ously damaging  the  machinery.  Notice  was 
given  at  once  to  the  local  agent,  who  visited 
the  property  and  Informed  plaintiffs  that  an 
aajuater  would  be  sent  ,Two  or  three  days 
later  a  Mr.  Bartells,  acting. as  adjuster  for 
defendant,  came  and  looked  over  the  premis- 
es, being  furnished  by  plaintiffs  vlth  all  the 
information  he  desired  and  given  access  to 
books  and  bUls  then  on  hand  and  which  had 
survived  the  fire.  At  Ills  suggestion  dupli- 
cates of  bills  lost  or  destroyed  were  procured 
from  where  the  goods  were  purchased,  and 
produced  later  when  Dahrooge  was  examin- 
ed under  oath  at  the  Instance  of  defendant  in 
January  following.  The  assured  transmitted, 
with  schedule  of  property  claimed  to  have 
been  destroyed,  to  defendant,  proofs  of  loss. 
on  Noveml>er  3Q,  1910.  These  proofs  were 
made  out  on  a  blank  defendant  had  furnish- 
ed. Assured  appears  to  have  t)een  represent- 
ed by  counsel  at  that  time,  who,  on  December 
17,  1910,  wrote  defendant,  stating  that  the 
proofs  of  loss  and  inventory  had  been  mailed 
to  it  on  November  30th,  but  receipt  had  not 
been  acknowledged,  asking  for  a  reply;  again 
writing  on  December  24,  1910,  advising  of 
the  two  previous  communications,  and  noting 
that  they  Iiad  not  yet  been  favored  with  the 
conrtesy  of  a  reply,  asking  acknowledgment 
of  previous  communications  and  information 
as  to  what  defendant  proposed  to  do.  To 
this,  on  December  28, 1910,  defendant,  through 
its  manager,  replied:  "The  matter  to  which 
you  refer  is  In  the  hands  of  our  Mr.  H.  A 
Bartells,  Home  Savings  Bank  Building,  De- 
troit, MicfalgaB."  Another  letter  of  March  9, 
143N.W.-89 


1911,  acknowledging  a  letter  from  said  attor- 
neys, of  the  2d  Inst,  stated:  "Have  passed 
the  matter  on  to  our  Mr.  H.  A.  Bartells," 
etc.  The  testimony  shows  without  controver- 
sy tiiat  the  assured,  as  often  as  requested, 
exhibited  to  the  person  or  persons  designated 
by  the  defendant  the  place  and  remains  of 
any  property  from  the  fire,  submitted  to  ex- 
amination under  oath  and  produced  for  ex- 
amination the  books  and  accounts,  bills,  in- 
voices, and  other  vouchers,  or  certified  copies 
thereof,  allowing  the  same  to  be  examined, 
and  any  copies  or  extracts  desired  to  be 
made  by  defendant's  representatives.  Plain- 
tiffs' testimony  was  that  the  cash  value  of 
the  machinery  in  the  building  amounted  to 
$956.90,  and  the  loss  thereon  $428;  the  cash 
value  of  the  stock  being  $3,263.76,  and  the 
loss  thereon  total,  the  same  being  entirely  de- 
stroyed by  fire;  making  total  loss  as  the  re- 
sult of  the  fire  $3,691.76,  the  value  of  the 
property  being  given  as  $4,520.66.  Tills  ac- 
tion was  begun  January  27,  1912,  one  year 
tliree  months  and  thirteen  days  subsequent 
to  the  fire,  which  occurred  October  14,  1910. 

Plaintiffs'  declaration  was  upon  their  poli- 
cy, in  proper  form  under  Circuit  Court  Rule 
3  (c).  Defendant  pleaded  the  general  ixsno, 
adding  to  such  plea  a  special  notice,  under 
Circuit  Court  Rule  7  (d)  (97  N.  W.  v),  of  vari- 
ous breaches  of  conditions,-  stipulations,  etc., 
contained  in  the  policy,  and  that  action  was 
not  commenced  within  the  statutory  period 
after  date  of  the  fire  alleged  in  plaintiffs' 
declaration.  As  the  case  is  presented  only 
the  last  feature  of  said  notice  demands  at- 
tention. 

On  the  trial  defendant  introduced  no  tes- 
timony, and,  after  plaintiffs  rested  their  case^ 
moved  the  court  to  direct  a  verdict  in  its 
favor,  for  the  reason  tliat  it  api)eared  from 
the  undisputed  evidence  that  the  action  was 
not  commenced  wlttiin  12  months  next  after 
the  fire.    This  motion  was  granted. 

Subsequent  motion  of  plaintiffs  for  a  new 
trial  was  denied,  for  reasons  already  stated 
by  the  Judge  to  the  Jury  in  his  charge  when 
directing  a  verdict  for  defendant,  the  perti- 
nent parts  of  said  charge  being  as  follows: 
"The  statute  expressly  provides  that  suit 
shall  be  brought  within  12  months  from  the 
time  of  the  fire.  The  only  way  in  which  that 
statute  can  be  abrogated  would  be  by  show- 
ing that  the  company  had  done  something, 
or  was  responsible  for  some  act,  which  led 
the  plaintiffs  into  the  belief  that  their  claims 
would  ultimately  be  paid — some  act  upon 
which  the  plaintiffs  had  a  right  to  rely,  and 
upon  which  they  did  rely,  thereby  creating  an 
estoppel  against  the  defendant  company  on 
account  of  the  delay.  I  fail  to  see  from  the 
evidence  anything  which  prevented  the  plain- 
tiffs from  bringing  their  action  within  the  12 
months,  so  far  as  the  defendant  company  is 
concerned.  In  fact  they  did  bring  their  ac- 
tion within  the  12  months;  they  brought 
two  suits,  both  of  which  failed^n  account 
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of  defects  which  are  unnecessary  to  be  men- 
tioned at  this  time.  •  •  *  Those  cases 
failed,  and  some  months  after  the  expiration 
of  the  year  they  brought  this  snlt,  and  now 
claim  that  the  company  Is  estopped  from 
raising  this  defense  or  from  making  this  de- 
fense under  the  statute  by  reason  of  Its  con- 
duct ;  that  they  were  led  to  beUeve  •  •  • 
that  their  claim  would  be  paid,  by  the  ac- 
tion of  the  company  or  Its  agents,  and  that 
they  relied  upon  the  promises  and  statement 
of  the  agent  of  the  company,  and  waited  until 
the  year  had  expired  before  they  commenced 
their  suit ;  that  position  is  inconsistent  with 
the  admitted  facts  in  the  case.  •  •  •  1 
think  the  statute  Is  a  salutary  one^  and  that 
the  court  is  bound  to  obey  It  •  *  •  The 
equities  of  the  case  are  not  for  the  court  at 
this  time.  It  is  a  legal  proposition,  pure 
and  simple,  as  to  whether  or  not  their  ac- 
tion was  commenced  within  the  statutory 
period.    Clearly  it  was  not" 

[1]  PlalntiflB  contend  that  the  court  erred 
In  Its  conclusions  for  two  reasons,  summa- 
rized as  follows:  "That  the  12  months  in 
which  suit  must  be  started  had  not  ex- 
pired at  time  present  suit  was  started ;  and, 
even  though  It  had  expired,  the  time  was  ex- 
tended by  defendant's  conduct  and  dealings 
with  plaintiffs."  The  policy  luTolved  in 
this  case  is  a  Michigan  standard  fire  Insur- 
ance policy  of  the  form  prescribed  by  Act 
277,  Pub.  Acts  of  1905.  The  use  of  this  form 
was  compulsory  upon  the  parties  in  effecting 
the  Insurance.  It  requires  that  immediate 
notice  of  the  fire  shall  be  given,  and  proof 
of  loss  furnished  within  60  days;  that  in- 
sured, as  often  as  required,  shall  submit  to 
examination  under  oath  by  any  person 
named  by  the  company,  and  shaU  produce  all 
books  of  account,  bills,  Invoices,  etc.,  and 
that  "the  loss  shaU  not  become  payable  until 
60  days  after  the  notice,  ascertainment,  es- 
timate and  satisfactory  proofs  of  loss  herein 
required  have  been  received  by  the  com- 
pany," etc.,  and  that  "no  salt  or  action  on  this 
policy,  for  the  recovery  of  any  claim,  shall 
be  sustainable  in  any  court  of  law  or  equity 
until  after  full  compliance  by  the  insured 
with  all  the  foregoing  requirements,  nor  un- 
less commenced  within  12  months  next  after 
the  fire."  It  Is  contended  by  plaintiffs  that 
the  period  of  12  months  in  which  the  action 
must  be  brought  only  begins  to  run  from  the 
time  In  which  the  cause  of  action  accrues, 
which  would  be,  at  the  earliest  60  days  from 
the  time  of  full  compliance  with  the  require- 
ments mentioned;  that  though  they  acted 
promptly  in  all  particulars  and  compiled 
with  all  requests  and  demands  of  defendant 
they  had  no  right  of  action  until  60  days 
after  January,  1911,  being  the  time  when, 
at  the  request  of  defendant  Dahrooge  sub- 
mitted to  examination  under  oath.  Numer- 
ous authorities  are  dted  from  various  Juris- 
dictions In  support  of  this  contention.  Many 
of  them  Involve  policies  purely  contractual, 
containing  similar  provisions  to  those  In  our. 


standard  iwllcy,  but  voluntarily  prepared 
and  adopted  by  the  Insurance  companies  for 
their  own  protection.  Even  in  that  class  of 
cases  there  is  conflict,  though  it  may  be  con- 
ceded the  majority  of  declslonB  tend  to  sus- 
tain plaintiffs'  contention.  Where  there  are 
Michigan  decisions  on  the  subject  we  need 
look  no  further. 

In  Barry,  etc.,  Lumber  Co.  v.  Ina.  Co.,  136 
Mich.  42,  98  N.  W.  761,  It  is  said  of  a  poUcy 
containing  a  similar  limitation  to  the  present 
one:  "It  is  settled  that,  under  a  provision 
like  the  one  in  this  policy,  a  plaintiff  cannot 
ordinarily  recover,  unless  his  action  is  begun 
in  12  montbs"  (citing  nine  Michigan  cases, 
amongst  which  are  Law  v.  New  England  Hut 
Ass'n,  94  Mich.  266,  53  N.'W.  1104,  which 
contained  identically  the  same  provision  rela- 
tive to  time  of  bringing  suit  found  in  our 
standard  policy).  In  that  case  negotiations 
and  attempts  to  settle  were  conducted  for  be- 
tween six  and  seven  months,  leaving  but  a 
little  over  five  months  within  which  suit 
could  have  been  brought  before  the  12  months 
expired.  The  action,  however,  was  not 
brought  until  upwards  of  14  montbs  had  ex- 
pired. The  question  of  waiver  was  raised, 
but  the  court  held  that  nothing  was  done  by 
defendant  which  could  be  construed  as  a 
waiver  of  this  substantial  right  expressed  in 
the  policy;  that  the  suit  should  have  been 
brought  within  the  year  specified,  and,  not 
having  done  so,  plaintiff  lost  his  right  of 
action.  Also,  Lentz  v.  Ins.  Co.,  96  Mich.  445, 
55  N.  W.  993,  involving  a  policy  limiting  the 
time  when  suit  could  be  brought  to  six 
months.  A  fire  occurred  on  October  23,  18S9. 
Action  was  begun  May  6,  1890 — six  months 
and  twelve  days  after  the  fire.  The  court 
held  that  this  delay  operated  to  bar  recovery 
unless  excused  by  act  of  the  comimny.  It  is 
stated  that  on  the  22d  of  December,  18S9, 
defendant's  agent  informed  plaintiff  that  the 
company  denied  any  liability.  The  court 
speaking  through  Justice  Montgomery,  said: 
"He  now  treats  the  repudiation  of  liability 
as  excusing  him  from  furnishing  any  proofs 
of  loss  and  Justifying  an  action  on  the  policy. 
'Assuming  that  he  Is  right  in  this  contentloD, 
it  unfortunately  demonstrates  that  he  was 
not  delayed  in  bringing  suit  by  the  negotia- 
tions. Had  he  furnished  proofs  of  loss  the 
day  the  fire  occurred,  the  company  would 
have  been  entitled  to  60  days  within  which  to 
make  payment  upon  the  terms  of  the  policy. 
He  could  not  therefore  have  brought  snlt 
earUer  than  December  22d.  He  now  brings 
suit  without  furnishing  proofs  of  loss  on  the 
claim  that  the  company's  refusal  to  pay  waiv- 
ed such  proofs.  This  he  was  entitled  to  do 
on  December  22,  the  earliest  day  at  which 
he  could  have  brought  suit  had  he  furnished 
proofs." 

One  of  the  strongest  cases  cited  and.  re- 
lied upon  by  plaintiffs  is  Steen  t.  Niagara 
Fire  Ins.  Co.,  89  N.  Y.  316,  42  Am.  Rep.  297, 
which  was  decided  before  adoption  of  a 
standard  policy  In  the  st»te  of  New  York. 
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That  case  Is  fuUy  in  harmony  with  plaintiffs' 
contention  here,  holding  that  the  limitation 
should  be  construed  as  mnniDg  from  the 
time  when  the  loas  becomes  due  and  payable, 
and  not  from  the  time  of  the  fire,  and  re- 
fers with  disapproval  to  Massachusetts  and 
Illinois  decisions  holding  that  the  time  be- 
gins to  run  when  the  fire  occurs.  Subse- 
quent to  the  adoption  of  a  standard  policy 
in  the  state  of  New  York  the  same  court,  in 
the  case  of  Hamilton  v.  Royal  Ins.  Co.,  156 
N.  Y.  327,  60  N.  B.  863,  42  L.  R.  A.  485,  pass- 
ing upon  a  similar  clause  in  a  standard  poli- 
cy, said:  "The  policy  in  this  case  was  a 
standard  Are  insurance  policy,  •  •  • 
and  was  issued  under  and  in  pursuance  of 
a  statute,  •  •  •  .  The  only  policy  de- 
fendant had  a  right  to  issue  was  that  au- 
thorized by  that  statute,  and  the  policy  in 
the  suit  contained  only  such  provisions,  agree- 
ments, and  conditions  as  were  specially  au- 
thorized and  required  by  It.  The  provision 
limiting  the  time  wltnin  which  an  action  tnere- 
on  should  be  commenced  to  the  period  of  one 
year  was  inserted  in  obedience  to  the  stat- 
ute; •  *  •  therefore  it  is  manifest  that 
the  statute  especially  prescribes  the  limit 
of  time  within  which  an  action  upon  a  fire 
insurance  policy  in  this  state  shall  be  com' 
menced.  ♦  •  •  It  was  not,  however,  made 
a  part  of  the  policy  by  virtue  of  any  agree- 
ment of  the  parties,  but  by  the  command  of 
the  statute.  •  •  •  The  law  establishes 
the  period  of  limitation,  and  forbids  the  par 
ties  from  disregarding  it."  In  that  case 
the  fire  occurred  January  16, 1892.  Summons 
was  issued  and  put  in  the  sheritTs  hands 
January  14,  1893,  but  he  failed  to  serve  it 
until  the  17th,  which  was  held  to  be  too 
late.  Our  present  standard  policy  is  copied 
from  that  of  New  York.  The  policy  there 
under-  consideration  contained  exactly  the 
same  provisions  and  requirements,  that  loss 
shall  not  be  payable  until  60  days  after 
notice,  ascertainment,  estimate,  proof  of  loss, 
etc.,  upon  which  plaintiffs  rely  here  to  extend 
the  time  for  bringing  action  beyond  the  12 
months.  Standard  policies  similar  to  that 
before  us  have  been  adopted,  and  their  use 
made  compulsory  by  statute  in  many  states. 
It  has  been  repeatedly  held,  in  passing  on 
thdr  various  provisions,  that  they  should 
be  construed  according  to  the  plain  meaning 
•  of  the  language  used,  and  that  the  trend  of 
authority  is  towards  enforcing  the  legisla- 
tive command  when  clearly  expressed,  rath- 
er than  to  nullify  and  modify  by  strained 
constructions.  The  provision  that  an  action 
cannot  be  sustained  "unless  commenced  with- 
in twelve  months  next  after  the  fire"  is  very 
plain,  clear,  and  simple  language.  If  it  was 
the  legislattve  Intent  that  this  should  have  oth- 
er than  the  natural  meaning,  it  would  have 
been  a  simple  matter  to  have  so  provided. 
In  Richards  on  Insurance  Law  (3d  Ed.)  i 
327,  it  is  said:  "By  the  better  authority  the 
period  of  limitation  begins  to  run,   under 


the  standard  policy,  from  the  date  of  the 
fire,  as  spedflcally  stated"  (citing  many 
cases). 

[2]  It  is  further  contended  in  plaintiffs' 
behalf  that  the  time  for  bringing  action  was 
extended  by  waiver,  or  estoppel,  arising 
from  negotUtions  for  settlement,  extending 
from  the  date  of  the  fire  in  October  until 
the  following  July,  during  which  time  de- 
fendant's adjuster  gave  repeated  assurances 
that  the  loss  would  be  paid.  It  has  been 
said  that  a  waiver  must  arise  either  by  ex- 
press agreement,  a  new  promise  to  pay,  a  part 
payment,  or  a  failure  to  plead.  A  waiver 
Is  a  voluntary  relinquishment  of  a  known 
right  Estoppel  is  based  on  some  misleading 
conduct  or  language  of  one  person  which, 
being  relied  on,  operates  to  the  prejudice  of 
another,  and  Is  applied  to  the  wrongdoer  by 
the  court  in  denial  of  some  right,  which 
otherwise  might  exist,  to  prevent  a  fraud. 
The  claim  of  plaintiffs  in  this  case  seems 
rather  to  suggest  an  estoppel,  though  in  in- 
surance cases  the  terms  are  freely  used  in- 
terchangeably, and  it  Is  sometimes  expressed 
as  waiver  by  estoppel. 

[3]  So  far  as  the  record  discloses  In  this 
case  defendant  required  no  further  proof  of 
loss,  production  of  papers,  arbitration,  or 
other  proceedings  under  the  policy  which 
might  operate  to  delay,  after  the  examina- 
tion of  Dahrooge  under  oath  in  January, 
1911.  From  that  time  plaintiffs  were  legally 
at  liberty  to  begin  an  action  whenever  they 
saw  fit  They  had,  however,  been  advised 
that  the  matter  was  In  the  hands  of  Mr. 
Bartells,  the  adjuster,  and  were  negotiating 
with  him  for  a  settiement  Though  the  de- 
tails are  not  given,  it  seems  evident  that 
there  was  some  matter  In  difference  between 
them,  for  Dahrooge  testifies:  That  the  next 
time  he  saw  Bartells  after  the  examination 
under  oath,  in  January,  was  In  February, 
and  he  then  talked  of  a  compromise;  "said 
we  would  get  together  soon,  that  he  was  busy 
Just  at  that  time."  That  he  thought  he 
saw  him  again  in  March  or  April,  when  Dah- 
rooge with  his  attorney  met  Bartells  on  the 
street,  and  they  walked  and  talked  together. 
That  he  then  said:  "We  will  get  together, 
Mr.  Dahrooge;  I  am  busy  now,  and  I  will 
be  back  in  a  few  days."  That  in  reply  to  the 
statement  that  they  would  wait  no  longer, 
but  would  sue,  he  said :  "Don't  sue,  we  will 
get  together  and  settie  up."  That  he  again 
saw  Bartells  in  June  or  July,  and  said :  "You 
are  delaying  so  long;  I  am  going  to  sue  you" 
—to  which  Bartells  replied :  "I  will  tell  you, 
Mr.  Dahrooge,  my  friend  is  sick  in  Detroit, 
and  I  cannot  bother;  you  better  go  in  and 
see  the  attorneys,  Mr.  McPherson  and  Mr. 
Norris,  and  they  will  fix  you  up.  Q.  What, 
if  anything,  did  he  say  about  whether  It  was 
necessary  to  sue  the  company  or  not?  A.  He 
did  not  say;  he  said:  'You  go  over  there 
and  they  will  fix  you  up,  Mr.  Dahrooge.'  He 
said:  'Don't  sue;  I  am 
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back  again.  Yon  go  and  see  Mr.  Nonls;  he 
has  it  now,  and  I  think  he  will  fix  it  up  with 
yon.'  Tliat  was  some  time  in  July,  bat  I 
cannot  remember  the  exact  -date  in  July." 
Witness  further  testified  that  he  later,  in 
July,  Tislted  one  of  the  attorneys  to  whom 
Bartells  referred  liim,  and  told  him  he  was 
going  to  mie  the  company  if  they  did  not 
settle;  that  the  attorney  asked  what  kind  of 
a  proposition  witness  wanted  to  make  to  the 
company,  to  which  he  replied,  "The  full 
amount;"  that  the  attorney  offered  him 
"something,"  which  was  not  accepted;  that 
in  reply  to  the  threat  to  start  suit  the  at- 
torney said,  "That  is  up  to  you  if  you  want 
to  wait  until  Bartells  comes  back,"  and  wit- 
ness then  said,  "I  waited  long  enough. 
•  •  •  I  ain't  going  to  wait,"  after  which 
he  started  suit  Plaintiffs'  testimony  on  that 
subject,  taken  as  a  whole,  can  be  said  to 
show  that  up  to  this  time  they  delayed  ac- 
tion through  hope  and  expectation  of  a  set- 
tlement, encouraged  by  assurances  of  de- 
fendant's adjuster,  but  who,  at  the  last  In- 
tenriew  with  him,  when  approached  with  a 
demand  for  settlement,  said  he  could  not 
bother,  and  referred  them  to  the  defendant's 
attorneys;  that  an  Interview  with  one  of 
said  attorneys  resulted  In  an  offer  of  "some- 
thing," which  was  refused,  with  the  declara- 
tion that  suit  would  be  brought  That  was 
some  time  in  July.  The  year  did  not  expire 
until  the  following  October.  The  first  suit 
was  brought  In  August;  a  second  was  start- 
ed before  the  year  had  expired,  and  this  suit 
was  begun  16  months  after  the  fire.  The 
first  and  second  failed,  when  or  why  Is  not 
disclosed  in  the  record,  beyond  the  statement 
of  counsel  for  defendant  in  open  court  that 
service  in  the  second  was  defective,  and 
"that  suit  was  quashed"  and  this  third  ac- 
tion was  begun  January  27,  1912. 

Irrespective  of  the  question  of  whether  the 
adjuster  of  defendant  could  orally  waive  the 
statute  of  limitations  provided  in  a  standard 
policy,  or  by  estoppel  in  pals  bar  defendant 
from  pleading  and  relying  on  such  statute, 
we  are  unable  to  find  that  the  negotiations 
with  the  adjuster  and  attorney,  taking  any 
assurances  or 'promises  testified  to  have  been 
made  by  them  in  their  strongest  light, 
amount  under  the  undisputed  facts  in  this 
case,  to  a  waiver  or  estoppeL  No  promises  or 
assurances  In  writing  were  ever  made  by  de- 
fendant To  plaintiffs'  urgent  demands,  made 
through  their  attorneys,  they  were  informed 
that  the  matter  was  in  the  hands  of  the  ad- 
juster. Negotiations  with  him  began  with  a 
demand  of  payment  and  a  proposal  from  him 
to  "compromise,"  and  ended  by  referring 
plaintiffs  to  attorneys,  one  of  whom  made 
an  offer  which  was  refused.  Then  all  nego- 
tiations ended,  over  two  months  before  the 
12-month  limitation  had  expired.  During 
all  this  time  plaintiffs  had  legal  counsel  and 
cannot  plead  Ignorance  of  their  rights.  It 
has  been  frequently  held  that  mere  negotia- 
tions for  an  adjustment  are  not  a  waiver  of 


limitations,  especially  where  they  do  not 
cause  delay  beyond  the  period  in  which  ac- 
tion may  be  brought  McFarland  v.  In&  Co., 
6  W.  Va.  425 ;  Vincent  v.  Mut  Res.  Fond  L. 
Ass'n,  74  Conn.  684,  51  AtL  1066 ;  Carlson  v. 
Met  L.  Ins.  Co.,  172  Mass.  142,  61  N.  Ew  525; 
Allen  ▼.  Dutchess  Co.  Mut  Ina  Co.,  95  Appi 
DlT.  86,  88  N.  Y.  Supp.  530;  MorriU  v.  Ins. 
Co.,  71  Vt  281,  44  AtL  358;  Blanks  ▼.  Ins. 
Co.,  36  La.  Ann.  690. 

In  the  last-mentioned  case  the  policy  con- 
tained a  stipulation  limiting  the  time  in 
which  claims  could  be  prosecuted  to  one  year 
following  the  loss.  Negotiations  were  had 
In  which  promises  to  make  payment  on  cer- 
tain conditions  were  claimed  to  have  been 
made.  It  was  claimed  that  these  conditions 
were  fnlfllled,  after  which  defendants  neg- 
lected or  refused  to  pay.  Several  months 
were  consumed  In  these  negotiations.  The 
court  said:  "But  here,  even  conceding  that 
the  negotiations  were  entitied  to  any  effect 
whatever,  they  ceased,  as  conclusively  prov- 
ed, about  two  months  before  the  expiration 
of  the  limitation.  The  mere  pendency  of 
the  negotiations  between  the  parties  on  the 
subject  of  setUement  will  not  of  themselves 
operate  as  a  waiver  of  the  limitation,  unless 
they  are  of  a  character  to  Induce  the  insured 
to  abstain  from  suit  within  the  time." 

Though  it  may  be  conceded  that  some  of 
our  decisions  appear  to  view  this  question 
from  a  somewhat  different  angle,  we  think 
that  the  above  rute  of  law  is  borne  out  by 
reason  and  abundant  authority,  and  is  in 
harmony  with  the  principles  laid  down  in 
Shackett  v.  Peoples'  Mut  Rjen.  Society,  107 
Mich.  65,  64  N.  W.  875;  Law  v.  New  Eng. 
Mut  Acc.  Ass'n,  supra,  and  Lents  ▼.  Teutonia 
Fire  Ins.  Co.,  supra. 

It  has  been  suggested  in  consultation  that 
section  9738,  Comp.  Laws  1897,  may  have 
some  application  here.  The  section  provides, 
in  cases  where  an  action  has  been  begun 
within  the  time  limited  in  the  same  chapter 
and  failed  for  specified  reasons,  that  the 
time  for  commencing  an  action  is  extended 
for  one  year  from  abatement  of  the  original 
suit  The  saving  provisions  of  that  section 
relate  to  the  limitations  specified  in  the 
chapter  of  which  the  sections  form  a  part 
and  have  no  application  to  cases  barred  un- 
der Act  277,  Pub.  L.  1905.  Wilton  v.  City  of 
Detroit  138  Mich.  67,  100  N.  W.  1020.  It  la 
to  be  inferred  that  such  was  the  view  of 
counsel  in  this  case.  While  the  question  of 
the  statute  of  limitations,  on  the  one  side, 
and  waiver,  on  the  other  side,  are  raised, 
urged,  and  exhaustively  argued  pro  and  con 
by  counsel  in  their  respective  briefs,  no  refer- 
ence Is  made  to  said  section  9738,  nor  has 
there  been  any  suggestion  by  counsel  on  ei- 
ther side  that  they  consider  it  pertinent  or 
desire  the  court  to  pass  upon  it  This  court 
has  so  often  said  that  questions  not  raised 
by  the  record,  and  argued  in  the  briefs,  can- 
not  be   considered   that  to   dte   authority 

would  be  superfluous.  .ITarthennore,  If  we 
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were  of  opinion  that  it  was  a  proposition 
material  to  a  decision  here,  the  case  could 
not  be  decided  upon  sncb  point  until  both 
counsel  hare  been  notified  and  given  an  op- 
portunity to  argue  the  same  before  this 
court.    Section  193,  Oomp.  Laws  1897. 

Since  the  foregoing  opinion  was  written 
counsel  of  record  were  Invited  to  furnish 
briefs,  if  they  so  desired,  relative  to  the  ap- 
plicability of  the  statute  last  referred  to. 
Carefully  prepared  briefs  from  both  sides 
have  recently  been  received.  We  are  still 
of  tlie  opinion  that  the  bill  of  exceptions  up- 
on which  the  case  was  heard  does  not  prop- 
erly present  that  question,  and  also  that 
said  section  9738,  which  was  enacted  prior 
to  1857,  does  not  apply  to  this  special  stat- 
ute of  limitations  relative  to  fire  insurance 
policies,  enacted  in  1905. 

For  the  foregoing  reasons  we  are  con- 
strained to  hold  that  the  conclusions  reached 
by  the  trial  court  are  well  founded,  and  its 
judgment  is  af&rmed. 

MOORE,  McALVAT,  BROOKE,  STONE, 
KUHN,  and  OSTRANDER,  JJ.,  concurred. 

BIRD,   J.  (dissenting).     I   am   unable   to 
agree   with   the  conclusion  of   Mr.   Justice 
BTEERB  that  this  case  should  be  affirmed. 
I   think  it  is  saved  from  forfeiture  by  the 
statute    The  first  suit  on  this  cause  of  ac- 
tion was  begun  on  August  25,  1911.     For 
some  reason  which  is  not  disclosed,  it  was 
dismissed.    The  second  suit  was  begun  with- 
in the  year  limited  in  the  policy,  and  was 
subsequently  and  after  the  year  had  expired 
dismissed  on  account  of  defective  service  of 
process.    The  present  suit  was  begun  Jann- 
.  ary  27,  1912,  within  one  year  after  the  sec- 
ond suit  had  failed  for  want  of  proper  serv- 
ice.   This  state  of  facts  brings  the  case,  in 
my  opinion,  within  the  saving  statute,  section 
9738  of  the  Ciompiled  Laws  of  1897,  which 
reads  as  follows:    "If,  In  any  action,  duly 
commenced  within  the  time  limited  in  this 
chapter,  and  allowed  therefor,  the  writ  or 
declaration  shall  fail  of  a  sufficient  service 
or  return,  by  any  unavoidable  accident,  or 
by  any  default  or  neglect  of  the  officer  to 
whom  it  is  coihmltted    •    *    •    the  plaintiff 
may  commence  a  new  action  for  the  same 
cause,  at  any  time  within  one  year  after  the 
abatement   or    other   determination    of   the 
original  suit,  or  after  the  reversal  of  the 
Judgment  therein."    Section  9728  of  the  chap- 
ter to  which  the  foregoing  section  refers,  pro- 
vides that  "all  actions  of  assumpsit,  or  upon 
the  case,  founded  upon  any  contract  or  lia- 
bility, express  or  implied,"  siiall  be  commenc- 
ed within  six  years  after  the  cause  of  action 
shall  accrue,  and  not  afterwards.    Had  not 
the  standard  policy  been  enacted  by  Act  277 
of  the  Laws  of  1905,  the  plaintiffs  would  now 
clearly  liave  the  right  to  commence  their 
action  any  time  within  six  years  from  the 
date  when  the  policy  was  payable.    The  act 


amended,  by  implication,  section  9728,  and 
reduced  the  time  in  which  suit  might  be  com- 
menced on  standard  fire  insurance  policies 
from  six  years  to  one  year.  The  foregoing 
statute  should  now  be  read  in  connection 
with  Act  277,  and  construed  together  as  one 
law.  36  Cyc.  1164 ;  Conrad  v.  Nail,  24  Mich. 
275 ;  People  v.  Michigan  Central  Ry.  Co.,  145 
Mich.  140,  108  N.  W.  772 ;  Dennlson  v.  Allen, 
106  Midi.  295,  64  N.  W.  38.  If  we  follow 
this  rule  of  construction  and  read  section 
9728  in  connection  with  the  amendment,  that 
section  would  then  read:  "All  actions  of  as- 
sumpsit or  upon  the  case  founded  upon  any 
contract  or  liability,  express  or  implied,  shall 
be  commenced  six  years  after  the  cause  of 
action  shall  accrue  and  not  afterwards,  pro- 
vided that  all  actions  upon  the  standard  fire 
insurance  policy  shaU  be  commenced  witliin 
twelve  months  next  after  the  fire." 

While  Act  277  of  the  Laws  of  1905  clearly 
indicates  an  intention  to  shorten  the  period 
wltliin  which  actions  on  the  standard  policy 
may  be  commenced,  it  nowhere  indicates  an 
intention  to  withdraw  such  actions  from  the 
protection  of  the  saving  statute.  The  case  of 
Wilton  V.  City  of  Detroit,  cited,  does  not  ap- 
ply because  that  case  dealt  with  a  local  law, 
while  Act  277  of  1905,  involved  in  this  case, 
is  a  general  law. 

^he  suit  having  been  commenced  within 
the  year  of  grace  allowed  by  the  statute,  I 
am  of  the  opinion  that  it  is  thereby  saved 
from  forfeiture,  and  that  the  Judgment 
should  be  reversed  and  a  new  trial  granted. 


WISNIEWSKI  V.  DETROIT,  O.  H.  &  M. 

BY.  CO. 

(Supreme  Oonrt  of  Michigan.     Nov.  3,  1913.) 

1.  Railboaos  (f  350*>— Cbossino  AcoinENT— 

CONTBIBUTOBT  NeOLIOENCB. 

Decedent,  while  attempting,  at  night,  to 
pass  a  railroad  crossing  where  there  were  many 
tracks,  was  killed  whue  passing  between  a  cat 
of  cars  at  a  sidewalk  over  the  tracks.  There 
were  no  trainmen  in  the  immediate  vicinity, 
lights  displayed,  nor  signals  given  which  Indi- 
cated that  the  cars  were  about  to  be  moved, 
nor  was  there  any  person  who  observed  the 
accident.  Held,  that  the  decedent  was  not  neg- 
ligent as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1152-1192;   Dec.  Dig.  {  350.*] 

2.  Death  (|  58*)  —  Contbibutobt  Neqli- 

GENCB— PBEStntPTIONS. 

Where  a  person  is  killed  in  a  casualty  to 
which  there  are  no  eyewitnesses,  due  care  on 
his  part  will  be  presumed. 

[Ed.  Note. — ^For  other  cases,  see  Death,  Cent 
Dig.  §§  75-78;    Dec  Dig.  i  58.*1 

Brooke  and  McAlvay,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Wayne  County, 
In  Chancery;  Philip  T.  Van  Zile,  Judge. 

Action  by  Frances  Wisniewskl,  adminis- 
tratrix, eta,  against  the  Detroit,  Orand 
Haven  &  Milwaukee  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed,  and  new  trial  granted. 
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Plaintiff,  as  admlniatratrlx,  sues  defend- 
ant for  damages  arising  out  of  the  alleged 
negligent  killing  of  her  Intestate.  Plaln- 
tUTs  intestate,  on  the  night  of  his  death,  had 
attended  a  "smoker"  given  by  the  lodge  of 
which  he  was  a  member.  The  lodge  room 
was  located  on  RlopeUe  street  between  Wil- 
lis and  Canfleld  avenues.  He  resided  on 
Dubois  street  between  Garfield  and  Forest 
avenues.  He  was  killed  on  defendant's 
tracks  where  they  cross  Warren  avenue  on 
Oequlndre  street  This  point  Is  two  blocks 
west  and  two  blocks  north  of  his  home. 

The  lodge  room  is  located  four  blocks 
west  and  two  blocks  south  of  his  home.  He 
left  the  lodge  room  about  1  o'clock  a.  m. 
and  his  body  was  found  beneath  a  freight 
car  at  1:55  a.  m.  His  feet  were  towards  the 
east,  the  trunk  of  the  body  towards  the 
west  His  head,  which  had  been  severed 
from  his  body,  was  lying  Just  west  of  the 
westerly  rail  of  the  track  upon  which  he  was 
killed.  What  he  did  or  where  he  went  after 
leaving  the  lodge  room  is  unknown.  As  no 
witness  saw  the  accident,  it  does  not  appear 
from  which  direction  decedent  approached 
the  crossing.  Between  Hancock  avenue  on 
the  south  and  Frederick  street  on  the  north, 
defendant  maintains  what  is  known  as  the 
"Farnsworth  yard." 

Grossing  Warren  avenue,  there  are  ten 
tracks.  Counting  from  west  to  east,  Wil- 
son's siding  is  the  sixth  track.  It  was  upon 
this  track  that  decedent  met  his  death.  The 
record  discloses  that  it  is  customary  for  de- 
fendant to  conduct  switching  operations  in 
and  about  this  yard  during  each  night;  there 
being  many  manufacturing  institutions  In  the 
vicinity.  The  movements  of  the  switching 
crew,  as  detailed  by  defendant's  witnesses, 
Just  prior  to  the  happening  of  the  accident, 
were  as  follows:  The  switch  engine  moved 
north  from  Hancock,  on  the  Wilson  siding, 
and  there  coupl^  to  a  "drag"  of  15  or  20 
cars.  It  then  moved  south  and  "kicked" 
some  cars  from  the  north  end  of  the  "drag" 
into  a  track  east  of  Wilson's  siding.  It  then 
went  south  again  and  "kicked"  seven  cars 
north  into  Wilson's  siding.  Upon  this  opera- 
tion defendant's  witness.  Squires,  carrying  a 
white  light,  rode  upon  the  northerly  car  as 
they  drifted  north.  According  to  his  testi- 
mony, these  seven  cars  stopped  directly 
across  Warren  avenue ;  two  or  three  of  them 
being  south  of  the  south  crosswalk.  The 
engine  then  went  south  and  "kicked"  two 
or  three  more  cars  Into  an  easterly  track 
and  then,  with  two  or  three  cars  attached, 
moved  north  on  Wilson's  siding  to  couple 
onto  the  seven  cars  standing -across  Warren 
avenue.  Squires  had  walked  along  the  west 
side  of  these  seven  cars  and  was  at  the  south 
end  awaiting  the  approaching  engine  to  make 
the  coupling.  After  the  Impact,  the  cars 
were  pushed  north  about  a  car  length,  when 
Squires'  attention  was  attracted  by  some  one 
shouting  at  Warren  avenue  that  a  man  had 


been  killed.  The  train  was  stopped  and  an 
examination  discovered  decedent's  body  ly- 
ing, as  described,  a  few  feet  north  of  the 
southerly  sidewalk  on  Warren  avenua  The 
evidence  conclusively  established  the  fact 
that  the  switching  engine,  in  the  course  of 
these  operations,  was  equipped  with  an  auto- 
matic bell  which  was  ringing  all  the  time. 

It  is  likewise  established  that  a  pedestrian, 
when  approaching  Wilson's  siding  from  the 
west,  would  have  an  unobstructed  view  to 
the  south,  beyond  Hancock  avenue,  when  40 
feet  distant,  and  if  approaching  from  the 
east  a  like  unobstructed  view  at  a  much 
greater  distance  from  Wilson's  siding.  An 
electric  light  hangs  in  the  middle  of  Warren 
avenue,  80  feet  west  of  Wilson's  siding. 

It  was  the  theory  of  the  plaintiff  that 
decedent  had  approached  the  crossing  from 
the  west;  that  defendant,  in  placing  the 
seven  cars  across  Warren  avenue,  had  cut 
them,  leaving  an  open  space  at  the  south 
sidewalk;  that  decedent  noticed  this  opening 
and  attempted  to  pass  through  when  the 
cars  to  the  south  were  pushed  against  blm, 
throwing  him  to  the  ground  and  running 
over  him.  The  only  evidence  in  the  record 
tending  to  support  this  theory  is  that  of 
plaintiff's  witness  Monarch,  who  testified  in 
part  as  follows:  "A.  As  I  walked  along  De- 
qulndre  street  I- passed  and  I  was  between 
the  fire  tower  and  the  engine  room  and  I 
heard  a  voice  and  when  I  heard  that  voice  I 
looked  around  and  I  heard  a  crash  of  cars 
and  when  I  got  to  the —  The  crash  came 
right  after  I  heard  some  one  hoUer.  Q.  Now 
was  there  any  light  on  the  cars  that  was 
standing  still,  or  on  the  end  of  the  car  that 
crashed  into  the  cars  that  were  standing 
still?  A.  No,  sir;  there  was  not  Q.  Were 
there  any  trainmen  where  these  two  cars 
came  together  at  the  time  they  came  togeth- 
er?   A.  No,  sir;  there  was  not" 

The  learned  drcnlt  Judge  assumed  this 
testimony  to  be  true  but  directed  A  verdict 
for  defendant  upon  the  ground  that  plain- 
tiff's decedent  was  guilty  of  contributory 
negligence  as  a  matter  of  law.  He  said  in 
part:  "Suppose  we  accept  as  true,  for  the 
sake  of  argument  and  the  defendant  dis- 
putes it  by  several  witnesses,  but  suppose 
we  accept  it  as  true,  and  we  would  have  to 
accept  it  as  true  at  this  stage  of  the  case; 
that  is,  the  witness  Mark  testified  an  open- 
ing was  left  between  the  cars  as  they  stood 
there  on  Warren  avenue  so  that  persons 
could  pass  through  who  desired  to  cross 
at  the  point  and  the  deceased,  according  to 
the  theory  of  plaintiff's  counsel,  undertook 
to  pass  through  and  was  struck  by  the  (At 
or  cars  of  the  defendant  set  in  motion  by 
the  defendant's  servants.  Now,  conceding 
that  to  be  true,  and  suppose  we  go  further 
and  concede  that  there  was  negligence  on  the 
part  of  the  defendant  even  in  handling  those 
cars,  and  that  the  negligence  of  the  defend- 
ant resulted  in  the  accident    Nowj  while  I 
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don't  believe  the  proofs  warrant  this  flnd- 
tng,  but  I  am  supposing  tills  to  be  so  for  the 
B&ke  of  this  illustration  and  for  the  sake  of 
tile  case,  then  can  it  be  said  that  the  second 
reqairement  is  made  out,  namely,  that  the 
negligence  of  the  deceased  did  not  contribute 
to  this  accident?  It  Is  claimed  by  counsel 
for  the  plaintiff  that  this,  under  the  circum- 
stances of  this  case,  must  be  presumed,  that 
he  was  not  negligent,  because  he  was  killed 
and  no  one  saw  him  killed,  and  that  the 
presumption  is  that  he  was  exercising  that 
diligence  that  an  ordinarily  prudent  man 
would  exercise  In  protecting  himself,  and 
tliat  is  a  presumption  of  the  law  where  there 
is  no  testimony  upon  that  subject  on  account 
of  the  death  of  the  person  who  was  Injured; 
it  is  presumed  that  the  man  would  exercise 
tliat  reasonable  care  and  prudence  which 
would  be  exercised  by  a  reasonably  prudent 
man  in  taking  care  of  himself.  But  this  Is 
a  presumption  of  the  law,  and  we  are  to 
presume  for  example,  carrying  that  farther, 
we  are  to  presume  for  example,  that  he  ex- 
ercised the  care  and  the  prudence  of  an  ordi- 
narily cautious  person,  that  he  looked,  and 
that  he  listened  for  the  approach  of  cars 
or  trains,  and  that  he  did  all  that  an  ordi- 
narily prudent  man  would  do  to  protect 
blmself.  Now  that  is  a  presumption;  but 
a  presumption  may  always  be  orerthrown  by 
proof  and  so.  If  there  is  proof  In  this  case 
that  would  or  should  overcome  such  a  pre- 
sumption, the  plaintiff  cannot  have  the  bene- 
fit of  it.  In  this  case  no  one  saw  the  de-( 
ceased  as  he  stepped  between  the  cars;  no 
one  saw  him  meet  his  death.  But  the  situ- 
ation of  the  tracks  is  undisputed  and  what 
be  must  have  discovered  if  he  had  looked 
and  listened  and  been  ordinarily  cautious 
as  he  was  bound  to  be.  The  car  that  struck 
him,  according  to  the  theory  of  the  plaintiff, 
was  on  Wilson's  siding.  To  go  to  the  place 
where  it  was  and  where  he  was  struck,  he 
would  have  to  walk  on  defendant's  tracks 
some  40  feet;  he  would  have  to  cross  the 
Allison  siding  and  the  two  main  tracks  be- 
fore he  would  arrive  at  the  Wilson  siding,  a 
distance  of  something  like  40  feet;  and  while 
traversing  this  distance,  according  to  the 
proofs,  he  had  a  clear  vision  down  the  track 
for  a  long  distance,  a  distance  at  least  as 
far  beyond  where  the  defendant's  engine  and 
cars  were  at  work  and  where  these  cars  and 
this  engine  were  approaching  on  the  Wilson 
siding.  The  bell  on  the  engine  was  ringing. 
An  arc  light  and  electric  light  was  burning 
60  feet  from  the  cars  on  the  Wilson  siding, 
or  about  that  distance,  on  the  side  of  the 
track  on  which  he  approached.  So  that  it 
may  be  said  here  as  an  undisputed  fact,  I 
take  it,  that  he  could  have  seen  (that  an  or- 
dinarily prudent  and  cautious  man  could 
have  seen),  and  that  he  must  have  beard  the 
engine  and  the  cars  approaching.  Now,  it 
Is  a  dangerous  situation;  the  tracks  them- 
selves are  to  be  considered,  when  one  Is 
crossing  them,  as  being  a  place  of  danger 


when  cars  are  running  over  them.  It  was 
a  dangerous  situation  and  a  reasonably  cau- 
tious man  must  be  held  to  have  understood 
it  to  be  so.  With  such  like  surroundings,  it 
cannot  be  presumed  that  the  deceased  was 
acting  with  caution;  that  is,  with  the  cau- 
tion that  an  ordinarily  prudent  man  would 
act,  being  in  a  position  where  he  could  have 
seen  and  should  have  seen,  where  he  could 
have  heard  and  should  hear,  being  upon  these 
tracks  and  the  lights  being  as  they  were, 
walking  the  distance  that  he  did,  an  ordi- 
narily cautious  man  could  have  seen  and 
could  have  avoided  the  accident.  Had  he 
proceeded  with  care,  looking  and  listening, 
he  would  not  have  been  injured,  and  so  we 
conclude  that  he  was  guilty  of  contributory 
negligence;  that  the  proofs  here  show  that 
he  was  guUty  of  contributory  negligence. 
Therefore  there  can  be  no  recovery  and  your 
verdict  must  be  for  the  defendant,  and  yon 
will  so  find." 

Argued  before  STEEREI,  O.  J.,  and 
MOORE,  McALVAY,  'BROOKE,  KUHN, 
STONE,  OSTKANDER,  and  BIRD,  JJ. 

Dohany  &  Dohany,  of  Detroit,  for  appel- 
lant Geer  &  Williams,  of  Detroit,  for  ap- 
pellee. 

BROOKE,  J.  (after  stating  the  t&cta  as 
above).  We  are  of  opinion  that  the  action  of 
the  court  below  was  warranted  by  decisions 
of  our  own  court  We  pass  the  question  rais- 
ed by  defendant  that  a  verdict  for  plaintiff  is 
not  warranted  because  it  must  of  necessity  be 
based  wholly  upon  conjecture;  there  having 
been  no  eyewitness  of  the  tragedy.  We  like- 
wise pass  the  question  of  defendant's  negli- 
goice.  It  may  be  said,  however,  in  passing, 
that  if  defendant  operated  its  cars  on  the 
night  In  question  as  detailed  by  the  witness 
Monarch,  such  operation  would  at  least  raise 
a  question  of  fact  as  to  defendant's  negli- 
gence. , 

Was  plalntUTs  decedent  guilty  of  negli- 
gence as  a  matter  of  law?  There  having 
been  no  witness  to  his  death,  due  care  on  bis 
part  is  to  be  presumed.  This  presumption 
must  take  the  case  to  the  Jury  unless  the  un- 
disputed evidence  In  the  case  clearly  nega- 
tives the  presumption.  A  railroad  track  is  in 
and  of  itself,  a  warning  of  danger  to  one  ap- 
proaching it  and  before  attempting  to  cross  it 
he  is  bound  to  make  use  of  his  senses  to  dis- 
cover whether  or  not  a  train  is  approaching. 
Gardner  v.  Railroad  Co.,  97  Mich.  240,  66 
N.  W.  602,  and  cases  dted. 

In  the  case  at  bar,  the  defendant's  right  of 
way  across  Warren  avenue  was  covered  with 
a  network  of  ten  tracks.  Plaintiff's  decedent 
was  a  man  34  years  of  age  and  had  lived  in 
the  vicinity  for  foiur  years.  There  was  an  arc 
light  In  the  middle  of  the  street  60  feet  dis- 
tant from  the  track  upon  which  he  was  killed. 
It  was  a  light  night  Switching  oi)eratlons 
were  being  carried  on  by  an  engine,  with  a 
constantly  ringing  bell,  some  300  or. 400  feet 
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away.  These  operations  were  in  full  yiew  of 
decedent  when  be  reached  a  point  40  feet 
distant  from  Wilson's  siding. 

In  addition  to  the  foregoing,  It  Is  nndis- 
pnted  that  witness  Sqnlres  stood  at  the  south- 
erly end  of  the  "drag"  of  cars,  two  or  three 
car  lengths  south  of  the  south  sidewalk  on 
Warren  aTenue,  with  a  lighted  lantern  with 
which  he  signaled  the  switch  engine  to  back 
up.  It  was  at  the  time  this  coupling  was 
made  and  the  cars  pushed  north  that  deced- 
ent lost  his  life,  according  to  all  the  testi- 
mony. Of  course,  if  decedent  attempted  to 
go  under  or  between  the  cars  while  they  were 
coupled  together  and  completely  blo<&)ng  the 
highway,  he  would  be  guilty  of  such  negli- 
gence as  would  preclude  his  recovery.  We 
think  it  would  be  negligence  equally  cnlpable 
for  him  to  attempt  to  pass  through  the  open- 
ing described  by  the  witness  Monarch,  when 
Squires  stood  in  plain  view  within  100  feet 
of  him,  signaling  with  a  lantern,  and  an 
engine  with  its  bell  tinging  approaching  In 
plain  view  from  the  south.  Gardner  v.  Rail- 
road Co.,  supra;  Braudy  t.  Detroit,  etc.,  R. 
Co.,  107  Mich.  100,  64  N.  W.  1056;  Lan  v. 
Lake  Shore,  etc.,  R.  Co.,  120  Mich.  116,  79 
N.  W.  13;  Tucker  v.  Chicago,  etc.,  B.  Co., 
122  Mich.  149,  80  N.  W.  984,  and  cases  dted. 

Judgment  should  be  affirmed. 

McALVAT,  J.,  concurred  with  BROOKE,  J. 

BIRD,  J.  The  conclusion  of  Mr.  Jus- 
tice BROOKE  that  the  deceased  was  guUty 
Of  contributory  negligence  appears  to  me 
to  be  at  variance  with  the  testimony  of  the 
witness  Monarch.  He  is  the  only  witness 
who  throws  any  light  on  the  manner  in  which 
the  deceased  came  to  his  death.  He  testified 
in  part  as  follows:  "There  are  several  De- 
troit, Grand  Haven  &  Milwaukee  tracks  that 
cross  Warren  avenue  and  Dequlndre  street 
As  I  walked  towards  Dequlndre  street,  on 
the  south  side  of  Warnen  avenue,  I  noticed 
cars  on  the  tracks.  I  could  see  an  opening 
right  thnftigh.  The  open  way  was  on  the 
.  south  side  of  Warren  avenue.  They  were 
freight  cars.  This  was  after  1  o'clock.  The 
section  north  was  pretty  close  to  the  side- 
walk ;  that  Is,  they  came  pretty  close  to  the 
north  side  of  the  sidewalk.  The  People's  Ice 
Company  is  on  the  south  side  of  Warren 
avenue,  right  beyond  Dequlndre.  As  I  walk- 
ed along  Dequlndre  street  I  passed  and  I  was 
between  the  Are  tower  and  the  engine  room 
and  I  heard  a  voice,  and  when  I  heard  that 
voice  I  looked  around  and  I  heard  a  crash  of 
cars  and  when  I  got  to  the —  The  crash 
came  right  after  I  heard  some  one  holler. 
At  that  time  I  was  on  the  sidewalk  about 
100  feet  west  from  where  these  cars  came  to- 
gether. After  I  heard  this  scream  or  holler 
and  the  cars  came  together,  I  walked  out  to 
the  car  and  waited  for  It  to  pass,  and  I  stood 
there  about  two  seconds  and  I  looked  down 


and  saw  a  body  nnder  the  car— saw  die  body 
lying  there.  •  •  •  Q.  Now,  was  there 
any  light  on  the  cars  that  was  standing  still 
or  on  the  end  of  the  car  that  crashed  into 
the  cars  that  were  standing  still?  A.  No, 
sir;  there  was  not  Q.  Were  there  any 
trainmen  where  these  two  cars  came  together 
at  the  time  they  came  together?  A.  No,  sir; 
there  was  not  Q.  Was  any  wliistle  blown 
before  these  cars  came  together?  A.  No. 
sir.  •  *  •  Q,  Was  the  bell  of  the  locomo- 
tive ringing?  A.  No,  sir ;  I  did  not  hear  tbe 
bell  ringing." 

[1  ]  A  fair  inference  to  be  drawn  from  this 
testimony  is  that  there  was  an  opening  be- 
tween the  cars  on  the  south  side  of  Warren 
avenue  and  tliat  the  deceased  attempted  to 
pass  between  and  was  knocked  down  and 
nm  over  by  them.  If  the  cars  were  cat  at 
the  sidewalk,  and  there  were  no  trainmoi  in 
the  Immediate  vicinity,  nor  lights  displayed, 
nor  signals  being  given,  which  would  indicate 
that  the  cars  were  about  to  be  moved,  the 
deceased  was  not  guilty  of  contributory  n^- 
llgence,  as  a  matter  of  law,  in  attempting  to 
pass  between  them.  In  streets  passing 
through  railway  yards  it  is  not  uncommon 
for  cars  to  be  left  standing  near  tbe  side- 
walk; and,  where  there  is  nothing  to  in- 
dicate that  they  are  being  "switched,"  pedes- 
trians do  not  usually  hesitate  to  pass  be- 
tween them. 

[2]  The  testimony  of  the  witness,  consider- 
ed 111  connection  with  the  rule  that  no  pre- 
sumption of  negligence  can  be  Indulged 
against  the  deceased,  persoades  me  that  bis 
negligence  was  a  question  for  tbe  Jury  and 
not  for  the  court 

Tbe  Judgment  should  be  reversed  and  a 
new  trial  granted. 

STEBRB,  0.  J,  and  MOORE,  KUHN, 
STONE,  and  OSTRANDER,  JJ,  concurred 
with  BIRD,  J. 


GUMTOW  et  al.  t,  JANKE. 
(Supreme  Court  of  Michigan.     Nov.  3,  1913.) 

1.  WttlS    (I    324*)— CONTKSTV- QtTESTIONa    K)« 
JUBT. 

It  was  a  question  for  the  jury  to  determine 
whether  or  not  the  presumption  of  revocation 
arising  from  the  failure  to  find  a  will  after  the 
testator's  death  has  been  rebutted  by  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  225,  767-770 ;    Dec.  Dig.  |  324. •] 

2.  Wiixs   (I   318*)— Spkoial   Fiwdiwob— Rb- 

VIEW. 

Answers  by  the  jury  to  special  questions 
propounded  by  the  contestant  of  a  will  are 
binding  upon  her. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  751-754 ;    Dec.  Dig.  $  318.*] 

3.  Wiixs  (§  332*)— Pbobatino  Lost  Will. 

In  proceedings  to  probate  a  lost  will,  where 
there  is  no  evidence  that  the  contestant  or  her 
husband  exercised  any  undue  influence  over  the 
testator  while  he  was  living  at  their  home  after 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig..  Key-No.  Series  *  Rep'r  Indexes 
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execution  of  the  will,  contestant  is  entitled  to 
have  a  requested  instmction  to  that  effect  given. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  785 ;    Dec.  Dig.  §  332.»] 

4.  Wilis  (I  306*)  —  Contests  —  BumoMWCY 

OF  Evidence— Lost  Will. 

In  the  contest  over  a  petition  to  prolMte  a 
lost  will,  evidence  held  insufficient  to  overcome 
the  presumption  that  the  testator  revoked  the 
will  by  destroying  it  which  arises  from  the 
failure  to  find  the  wllL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  732,  733;    Dec.  Dig.  i  306.»] 

6.  Wills  (S  318*)— SuBinssiON  or  Issura  to 
JuBT— Spbciax.  Intkbkooatobms— Form- 
Double  Question. 

A  special  question  propounded  to  the  jnir 
as  to  whether  the  testator  destroyed  the  wiU 
with  intent  to  revoke  it  was  improper  as  a 
double  question  which  could  not  be  answered 
unequivocally  and  intelligently. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Ji  751-764 ;   Dec  Dig.  {  318.*] 
6.  Wiixa  (8  166*)— CoNTEBT— Wkoht  of  Ev- 
idence. 

The  fact  that  one  who  contests  a  petition 
to  establish  a  lost  will  made  two  petitions  for 
appointment  as  administratrix  of  the  estate,  in 
-w^ich  she  alleged  that  the  decedent  left  no  will 
and  that  she  was  his  only  heir,  even  if  those 
statements  were  false,  does  not  constitute  any 
evidence  of  undue  influence  on  her  part 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  9S  421-437;    Dec  Dig.  |  166,»] 

Error  to  Circuit  Court,  Wayne  County; 
Henry  A.  Mandell,  Judge. 

Petition  by  Emll  Oumtow  and  others 
against  Anna  Janke  for  the  probate  of  a  will. 
From  a  decree  admitting  the  wlU  to  probate, 
the  contestant  brings  error.  Reversed,  and 
new  trial  granted. 

Argued  before  STEEBE,  a  J.,  and  MOORB, 
McALVAY,  BROOKE,  KUHN,  STONE.  OS- 
TRANDEB,  and  BIRD,  JJ. 

Arthur  H.  Covert,  of  Detroit  (Henry  B. 
Graves,  of  Detroit,  of  counsel),  for  appellant 
James  E.  Pound,  of  Detroit,  for  appellees. 

STONE,  J.  This  case  presents  a  contest 
over  a  petition  to  probate  an  alleged  lost  or 
destroyed  will  of  August  Foerster,  deceased. 
The  petition  was  denied  in  the  probate  court 
of  Wayne  county,  and  proponents  appealed 
to  the  circuit  court  where  the  matter  was 
tried  before  a  Jury,  which  found  said  alleged 
lost  will  to  be  the  last  will  and  testament  of 
August  Foerster,  deceased.  The  case  la 
brought  Into  this  court  upon  writ  of  error  by 
Anna  Janke,  one  of  the  contestants,  and  sister 
of  the  alleged  testator.  The  proponents  of 
the  alleged  will  are  Emll  Gumtow  and  Ernest 
Gumtow,  children  of  a  sister  of  the  alleged 
testator's  wife,  living  on  a  farm  near  New 
Boston,  Wayne  county,  Ernest  Erause  and 
John  C.  Hecker  of  Detroit,  who  are  not  re- 
lated to  the  alleged  testator  but  were  friends 
of  his.  There  are  a  number  of  beneficiaries 
besides  the  proponents  under  the  alleged  wlU. 
A  copy  of  the  alleged  will,  found  by  the  jury 
to  be  correct.  Is  as  follows: 

"August  Forster  (a  widower),  of  the  dty 


of  Detroit,  county  of  Wayne,  state  of  Michi- 
gan, being  of  lawful  age,  sound  mind  and 
memory,  do  hereby  make,  publish  and  de- 
clare the  following  to  be  my  last  will  and 
testament,  that  is  to  soy : 

"1.  I  hereby  revoke  any  and  all  wills  by 
me  heretofore  made,  same  to  be  null  and 
void.  ' 

"2.  I  hereby  empower  and  instruct  my  ex- 
ecutor hereinafter  named  to  pay  all  my  law- 
ful debts  and  funeral  expenses  as  soon  as 
possible  after  my  decease. 

"3.  I  hereby  give  and  bequeath  to  my  sis- 
ter, .Anna  Janke,  her  heirs  and  assigns,  of 
Detroit,  Mich.,  the  sum  of  five  hundred  dol- 
lars. 

"4.  I  hereby  give  and  bequeath  to  Maria 
Rennls,  her  belrs  and  assigns,  Berlin,  Ger- 
many, the  sum  of  five  hundred  dollars. 

"S.  I  hereby  give  and  bequeath  to  Carl 
Foster,  his  heirs  and  assigns,  of  Lignltz, 
Schleslan,  Germany,  the  sum  of  five  hundred 
dollars. 

"6.  I  hereby  give  and  bequeath  to  Oustav 
Foster,  of  Mecklenburg,  Germany,  his  heirs 
and  assigns,  the  sum  of  five  hundred  dol- 
lars. 

"7.  I  hereby  give  and  bequeath  to  Ernst 
Erause,  his  heirs  and  assigns,  of  Detroit, 
Mich.,  the  sum  of  four  hundred  dollars. 

"8.  I  hereby  give  and  bequeath  to  the  Ar- 
belter  Society  No.  1,  of  Detroit,  Mich.  (In- 
corporated), the  sum  of  five  hundred  dollars. 

"9.  I  hereby  give  and  bequeath  to  Leo 
Eemp,  M.  D.,  his  heirs  and  assigns,  of  Ypsi- 
lantl,  Mich.,  the  sum  of  two  hundred  dollars. 

"10.  I  ber^y  give  and  bequeath  to  John 
Hacker,  his  belrs  and  assigns,  of  Detroit, 
Mich.,  the  sum  of  one  hundred  and  fifty  dol- 
lar& 

"11.  I  hereby  give  and  bequeath  to  Emllle 
Gumtow,  his  heirs  and  assigns,  of  New  Bos- 
ton, Mich.,  the  sum  of  two  hundred  dollars. 

"12.  I  hereby  give  and  bequeath  to  Bertha 
Krechlow,  her  heirs  and  assigns,  of  Ann  Ar- 
bor, Mich.,  the  sum  of  two  hundred  dollars. 

"13.  I  hereby  give  and  bequeath  to  Emma 
Baisch,  her  heirs  and  assigns,  of  Ann  Arbor, 
Mich.,  the  sum  of  five  hundred  dollars. 

"14.  AU  my  wearing  apparel  I  hereby  give 
and  bequeath  to  Carl  Gumtow,  of  New  Bos- 
ton, Mich. 

"15.  All  the  residue  of  my  household  goods 
and  furniture  of  every  description,  I  hereby 
give  and  bequeath  to  Emll,  Gumtow  and 
Ernst  Gumtow,  of  New  Boston,  Mich.,  to  be 
divided  between  them  as  they  mutually  agree. 

"16.  All  the  residue  of  my  estate,  real,  per- ' 
sonal  and  mixed,  of  whatever  description  of 
which  I  may  be  possessed  at  the  time  of  my 
decease,  I  hereby  give,  bequeath  and  devise 
unto  Ernst  Gumtow  and  Emll  Gumtow,  their 
heirs  and  assigns,  of  New  Boston,  Mlclil- 
gan,  share  and  share  alike,  and  I  hereby 
charge  my  above  estate  with  the  payment  of 
the  above  stated  legacies. 


*For  other  cases  see  same  topic  and  Motion  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indeza* 
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"17.  I  hereby  appoint  and  nominate  Emil 
Onmtow  of  New  Boston,  Mich.,  executor  of 
this  my  last  will  and  testament  with  full 
power  of  sale  any  and  all  of  my  estate  what- 
soever and  at  such  price  as  he  shall  see  Just 
and  fit 

"In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal  this  19th  day  of  August, 
1910.  Ausrust  Forster. 

"The  above  instrument  was  at  the  date 
hereof  signed  and  declared  by  the  testator 
as  and  for  his  last  will  and  testament,  testa- 
tor signing  In  our  presence  and  we,  at  his 
request  and  in  his  presence  and  in  the  pres- 
ence of  each  of  us,  have  signed  our  names 
hereto  as  attesting  witnesses. 

"A.  J.  Hugli, 
"Jos.  Kanfmann." 
'  The  contestants  in  the  circuit  court  were 
Anna  Janke,  at  whose  house  August  Foerster 
died  and  where  he  lived  for  nearly  a  year  and 
a  half  after  his  wife  died,  Marie  Foerster 
Remus  and  Gustave  Foerster,  a  sister  and 
brother  of  deceased,  living  In  Germany. 
Anna  Janke  Is  the  wife  of  Herman  Janke. 

August  Foerster,  the  alleged  testator,  died 
September  6,  1910,  at  the  home  of  his  sister, 
Anna  Janke,  and  her  husband,  at  744  Jos. 
Campau  avenue,  in  the  city  of  Detroit  Mr. 
Foerster  came  to  this  country  from  Germany 
about  25  years  ago,  and,  after  living  In  To- 
ledo for  a  while,  came  to  Detroit,  where  he 
lived  for  many  years  up  to  the  time  of  his 
death.  His  business  9&b  that  of  weaving 
willow  baskets  by  hand  and  making  baby 
carriages  in  a  small  way,  and  he  and  his  wife 
also  kept,  a  small  candy  store  for  many  years 
on  Gratiot  avenue.  He  had  accumulated 
some  property,  and  at  the  time  of  his  death 
owned  four  houses  and  lots  In  the  city  of 
Detroit,  valued  at  about  $8,000,  life  Insurance 
amounting  to  $600,  and  less  than  $50  in  a 
bank.'  He  had  no  children  and  no  blood  rela- 
tives in  this  country,  except  his  sister,  Anna 
Janke,  the  contestant  Mr.  Foerster's  wife 
died  January  16,  1909,  at  his  own  home  on 
Sherman  street  in  Detroit;  and  soon  after 
his  wife's  death  he  began  to  take  his  meals 
aixd  to  stay  over  night  part  of  the  time  at 
the  home  of  bis  sister,  Anna  Janke;  and 
about  the  middle  of  April,  1909,  he  moved 
over  to  the  house  of  his  sister,  where  he 
lived  up  to  the  time  of  his  death,  except  when 
In  the  hospital  on  two  occasions  for  a  few 
days  each.  During  aU  the  time  that  Mr. 
Foerster  was  living  at  the  house  of  contest- 
ant he  was  in  poor  health,  and  much  of  the 
'  time  under  a  physician's  care,  sufFerlng  from 
Brlght's  disease  and  hardening  of  the  liver, 
lie  grew  worse  and  suffered  from  a  dropsical 
condition  and  had  to  be  tapped  several  times. 
The  alleged  will  was  executed  August  19, 1910, 
at  St  Mary's  Hospital.  The  next  day  Dr. 
Heugle  (or  Hugll)  tapped  Mr.  Foerster  and 
removed  about  one  quart  of  fluid  serum. 
This  dropsical  condition  extended  over  his 
whole  body.  During  all  the  time  that  Mr. 
Foerster  was  living  at  his  sister's  house  she 


nursed  him  and  cared  for  blm.  He  first  went 
to  Harper  Hospital  for  a  short  time  in  Hay, 
1010.  On  the  last  occasion  he  was  In  St 
Mary's  Hospital  from  August  17  to  August 
23,  1910.  On  the  last-named  day  he  was 
taken  back  to  the  home  of  the  contestant 
where  he  remained  until  his  death.  He  was 
58  years  old  when  he  died. 

At  the  time  the  alleged  wUl  was  drawn  In 
St  Mary's  Hospital,  Mr.  Foerster  also  execut- 
ed a  general  power  of  attorney  to  Mr.  Kanf- 
mann, the  attorney  who  drafted  the  allied 
will.  This  power  of  attorney  authorized  Mr. 
Kaufmann  to  mortgage  any  and  all  property 
then  owned  or  thereafter  to  be  owned  by 
said  Foerster  and  to  deal  generally  with  any 
of  his  property  as  he  himself  might  do.  Mr. 
Foerster  then  also  signed  a  notice  to  Herman 
Janke  and  Anna  Janke  that  he  had  appointed 
Mr.  Kaufmann  as  his  attorney  to  demand 
and  collect  all  property  of  said  Foerster,  in- 
cluding household  goods  and  wearing  ap- 
parel, at  their  premises  in  Detroit  This  no- 
tice was  served  on  Anna  Janke  Angust  20th. 
but  she  refused  to  turn  over  any  of  Foers- 
ter's belongings  to  ECaufmann  on  this  demand, 
saying  that  she  could  not  tell  what  her  serv- 
ices for  Foerster's  care  were  worth;  that 
she  would  have  to  consult  somebody  else  who 
knew  what  to  charge  for  such  services.  It 
was  conceded  that  she  had  been  paid  $5  a 
week  by  Foerster.  ' 

On  the  morning  of  August  23d  Mrs.  Janke 
called  at  Eaufmann's  office  and  he  went  with 
ner  to  St  Mary's  Hospital,  where  Foerster 
then  was.  She  complained  that  Foerster  was 
not  taken  care  of  at  the  hospital,  and  that 
he  would  have  to  come  home  with  her.  That 
same  day,  in  the  afternoon,  Kaufmann  was 
in  St.  Mary's  Hospital  alone  with  Foerster. 
and  the  latter  told  Kaufmann  that  he  should 
leave  the  furniture  with  his  sister,  Anna 
Janke,  and  he  instructed  Kaufmann  to  draft 
a  codicil  to  the  alleged  will,  saying:  "My 
sister  is  not  satisfied  and  you  had  better 
draft  a  codicil ;  she  wUl  not  teU.  what  I  owe 
her,  and  she  makes  some  kind  of  a  claim; 
and  in  order  to  save  litigation  you  had  bet- 
ter draft  a  codicil  and  give  her  $1,000  more." 
Kaufmann  drafted  such  a  codicil,  but  it 
was  never  signed  by  Foerster. 

On  the  25th  day  of  August  two  days  after 
Foerster  was  taken  back  to  the  home  of  his 
sister,  he  sent  to  Kaufmann  to  bring  back 
his  papers,  and  in  the  afternoon  of  that  day 
Kaufmann,  with  Dr.  Heugle,  one  of  the  wit- 
nesses to  the  alleged  wiU,  went  to  Mrs. 
Janke's  house,  where  Foerster  then  was,  and 
Foerster,  in  the  presence  of  Anna  Janke,  the 
contestant  demanded  back  the  power  of  at- 
torney from  Kaufmann  and  revoked  the  pow- 
er of  attorney  by  writing  these  words  across 
the  face  of  it:  "Detroit,  Aug.  25/10.  I 
hereby  revoke  the  within  instrument  the 
same  to  have  no  further  eftect  [Signed] 
August  Foerster."  At  the  same  time  the 
alleged  will  was  given  to  Foerster,  at  his 
request  by  Kaufmann,  wlio  had  had  it  in  his 
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possession  from  the  ttme  of  Its  execution  up 
to  that  time.  When  the  alleged  will  was 
banded  back  to  Foerster  by  Kaufmann,  it 
was  in  an  envelope,  and  Foerster  receipted 
for  the  will.  Kaufmann  charged  |85  for  bis 
services.  Foerster  was  not  satisfled  with 
this  charge,  but  after  some  explanation  and 
controversy  Foerster  finally  said  to  his  sis- 
ter, Anna  Janke,  "Go  and  get  the  money  and 
never  mind."  She  went  and  got  the  money 
and  gave  it  to  Kaufmann,  who  gave  a  re- 
ceipt for  the  same.  Foerster  then  seemed 
satisfied,  and  Kaufmann  left  and  never  saw 
Foerster  again. 

It  appeared  upon  the  trial  that  on  June  18, 
1910,  August  Foerster  had  drawn  and  signed 
a.  holographic  will  in  the  German  language, 
which  was  witnessed  by  one  Dr.  George  and 
another  witness.  Dr.  George  bad  been  his 
attending  physician  at  one  time.  By  the 
terms  of  this  holographic  will  August  Foerster 
gave  to  his  sister,  Anna  Janke,  all  of  his 
property,  except  that  he  made  legacies  to 
his  nephews  Emll  and  Ernest  Gumtow  in  the 
sum  of  $200  each.  This  paper  was  handed  by 
Foerster  to  bis  sister  without  stating  what 
It  was  but  with  the  injunction  to  keep  it  with 
her  papers  and  never  give  it  to  any  one. 
Her  husband  testified  that  he  heard  August 
Foerster  call  the  paper  a  vrill.  This  paper 
was  put  in  evidence  as  tending  to  show 
decedent's  state  of  mind  at  the  time. 

There  was  evidence  on  behalf  of  the  pro- 
ponents tending  to  show  that  the  contestant 
Anna  Janke  had  dominated  the  said  August 
Foerster  during  his  sickness  and  residence 
with  her,  had  kept  him  secluded,  and  would 
not  allow  his  friends,  and  especially  the  Gum- 
tows,  to  visit  him,  and  that  at  times  Foerster 
had  complained  of  the  manner  in  which  he 
was  treated  by  her.  All  claimed  misconduct 
and  undue  influence  on  the  part  of  Anna 
Janke  were  denied  by  her,  and  she  testified 
that  when  she  kept  her  brother  secluded  it 
was  when  he  was  not  in  a  condition  to  be 
visited  because  of  his  sickness,  and  that  she 
acted  under  the  advice  of  the  physician. 
There  was  much  conflicting  testimony  pro 
aad  con  upon  this  branch  of  the  case,  and 
evidence  was  offered  by  the  contestant  Anna 
Janke,  showing  numerous  statements  made 
ly  August  Foerster  that  he  intended  to  give 
his  property  to  her  because  of  her  care  of 
him  in  his  sickness. 

There  Is  no  dispute  that  the  alleged  will 
of  August  19,  1910,  was  delivered  to  August 
Foerster,  the  alleged  testator,  by  Mr.  Kauf- 
mann, as  above  stated,  and  it  was  never  seen 
afterwards  by  any  persons,  unless  it  was 
seen  by  the  contestant  Anna  Janke  and  her 
husband.  They  both  testified  positively  that, 
soon  after  Kaufmann  left,  the  said  alleged 
will  was  torn  up  and  burned  by  August 
Foerster. 

Upon  that  subject  Anna  Janke  testified  as 
follows:  "At  that  time  my  husband  came  in, 
because  he  didn't  know  anything  about  this, 
and  he  asked  Mr.  B'oerster  and  said,  'Gas, 


how  do  you  feel  to-day?*  And  he  says,  'How 
shall  a  man  feel ;  here  Is  the  last  wUL'  And 
Mr.  Janke  says,  'Why,  let  me  see  that  paper;' 
and  Foerster  said,  'No,  you  cannot  see  it;' 
and  at  that  time  he  tore  the  last  will  in 
pieces ;  he  went  then,  after  he  tore  the  wUl 
to  pieces,  and  walked  into  the  kitchen,  it 
was  the  room  next  to  this  one,  and  I  had 
supper  on  the  stove,  and  fire  in  the  stove,  and 
he  threw  the  pieces  of  paper  in  the  stove, 
the  pieces  of  the  will  in  the  stove  and  burned 
them  up.  Q.  Had  either  you  or  Mr.  Janke 
read  that  will?  A.  No,  we  never  had  a 
chance  to  see  it  Mr.  Foerster  didn't  tell  ns 
what  was  In  it  We  didn't  ttave  a  chance. 
I  didn't  see  even  bow  the  paper  looked.  I 
didn't  have  any  chance.  Yes,  sir;  that  was 
the  paper  that  Kaufmann  gave  him.  Yes, 
sir;  that  was  the  wllL" 

Upon  this  subject  Herman  Janke  testified 
as  follows:  "When  I  entered  the  house  I 
saw  Mr.  Foerster  sitting  in  the  chair  In  the 
sitting  room,  sitting  at  the  table,  and  my 
wife  was  there  too.  He  seemed  to  be  feeling 
all  right  He  had  some  papers  and  was  read- 
ing in  It  and  I  says,  'Well,  August,  how  do 
you  feel?'  And  he  says,  'How  should  I  feel?' 
He  says,  'See  here,  Herman,  Kaufmann  was 
here  and  brought  back  the  will;  he  charged 
me  ^5  for  it;'  and  I  says,  'Let  me  see  It;' 
and  he  says,  'No,  you  don't  need  to  see  It;' 
and  he  tore  it  in  pieces  and  walked  out  In 
the  kitchen  and  burned  it  up ;  and  he  said, 
'Yes,  all  come  running  after  me  and  wants 
my  money,  and  no  one  would  do  anything  for 
me  for  I  stunk  too  much.'  His  mind  was 
clear  on  that  day.  He  lived  about  two  weeks, 
or  a  week  and  a  half  after  that,  a  little  over 
a  week  and  half,  lived  up  to  September  6th. 
He  was  able  to  go  around  the  house  after 
that  about  a  week." 

The  testimony  of  the  witnesses  Jacob 
Squire,  Ludwlg  Scbnltz,  Christie  Meiers,  and 
Christine  Meiers  was  to  the  effect  that  after 
the  making  of  the  last  will,  and  after  he  had 
returned  from  the  hospital,  decedent  said  on 
different  occasions  that  his  sister,  the  con- 
testant, was  to  have  all  of  his  property  and 
gave  as  a  reason  that  she  had  taken  good 
care  of  him  in  his  sickness.  The  case  was  sub- 
mitted to  the  jury. 

The  court  was  requested  by  said  contestant, 
in  her  third  request,  to  charge  the  Jury  as 
follows:  "I  charge  yon  that  there  is  no  evi- 
dence of  undue  influence  exercised  upon  the 
decedent  by  Anna  Janke,  his  sister,  after  his 
return  to  her  home  from  St  Mary's  Hospital." 
This  request  was  refused. 

The  court,  among  other  things,  charged  the 
Jury  as  follows:  "A  will  is  not  presumed  to 
be  in  force  because  It  was  once  executed,  if 
It  cannot  be  found.  If  not  traced  out  of  the 
testator's  hands,  it  is  presumed  to  have  been 
revoked  by  him  by  destruction.  That  is  true. 
That  Is  merely  the  presumption  with  regard 
to  the  nonappearance  of  a  will.  There  is  a 
presumption  of  law  that  where  the  will  is 
not  produced,  and  It  has  been  destroyed,  it 
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was  destroyed  by  tbe  testator.  That  pre- 
sumption is  a  presumption  of  law,  but  may 
be  overcome  by  constant  (competent?)  erl- 
dence." 

The  following  special  questions  were  sub- 
mitted to  the  Jury  by  the  contestant  Anna 
Janke? 

(1)  "Did  August  Foerster  execute  a  will 
and  testament  while  at  St  Mary's  Hospital?'* 
This  question  was  aoswned  by  tbe  Jury 
"Tea." 

(2)  "If  August  Foerster  did  execute  a  will 
while  at  St  Maiy'g  Hospital,  was  his  mind 
and  memory  so  weakened  by  disease,  the 
accumulation  of  urine,  and  medicines  given 
to  him  while  there  that  he  did  not  have  suffi- 
cient mind  and  memory  to  understand  what 
he  was  doing  and  his  relation  to  the  dUferent 
beneficiaries?"     Answer:     "No." 

(3)  "Were  tbe  contents  of  said  alleged 
lost  or  destroyed  will,  If  one  was  made,  the 
same  as  the  copy  thereof  offered  by  propon- 
ents Gumtow  et  al?"    Answered:  "Yes." 

The  following  special  questions  were  sub- 
mitted to  the  jury  by  the  other  contestants: 

(1)  "Did  the  deceased,  August  Foerster,  on 
the  19th  day  of  August,  1910,  execute  a  last 
will  and  testament  containing  the  same  pro- 
visions as  the  copy  offered  in  evidence  by 
proponents  on  tbe  trial  of  this  cause?"  An- 
swered: "Xes." 

(2)  "Did  said  August  Foerster  then  have 
sufficient  mental  capacity  to  understand  and 
execute  such  a  will,  and  was  he  free  from  any 
undue  Influence  at  the  time?"  Answered: 
"Tes." 

(3)  "Did  said  August  Foerster  tear  or  bum 
said  will  on  August  25th,  Intending  to  revoke 
the  same?"    Answered:  "No." 

By  appropriate  assignments  of  error  tbe 
contestant  and  appellant  has,  by  her  counsel, 
raised  and  argued  the  following  propositions: 
(1)  That  there  was  no  evidence  In  the  case 
tending  legitimately  to  overcome  the  prima 
facie  presumption  of  revocation  of  the  alleged 
win  because  of  Its  nonproductlon.  It  is  urg- 
ed that  there  is  in  the  record  much  direct 
and  positive  evidence  that  Mr.  Foerster  was 
not  satisfied  with  the  alleged  will  after  It  was 
drawn,  and  that  there  was  much  direct  and 
positive  evidence  that  th^  terms  of  the  al- 
leged will  were  directly  opposed  to  the  testa- 
tor's Intentiona,  as  often  expressed  during 
the  last  two  years  of  his  life.  (2)  That  there 
was  no  evidence  of  any  undue  influence  exer- 
cised upon  decedent  by  Anna  Janke,  his  sis- 
ter, after  his  return  to  her  home  from  St 
Mary's  Hospital.  (3)  That  the  verdict  was 
clearly  against  the  great  weight  of  the  evi- 
dence. 

1.  It  is  tbe  claim  of  appellant  that  a  verdict 
should  have  been  directed  for  the  contestant, 
and  her  counsel  quote  the  following  language 
from  Thornton  on  Lost  Wills,  i  56:  "A  will 
that  cannot  be  found  at  the  death  of  the  tes- 
tator upon  proper  search  made  Is  presumed  to 
have  been  destroyed  by  him  anlmo  revocandl. 
This  Is  particularly  true  where  It  is  traced 


to  tbe  testator's  possession  and  never  traced 
out  of  it  The  law  presumes  that  the  will 
was  in  his  possession  and  so  continued  until 
he  destroyed  It  But  whether  or  not  the  will 
Is  in  his  possession,  the  presumption  of  revo- 
cation prevails,  with  the  distinction  that 
stronger  evidence  to  overthrow  or  rebut  it  \s 
required  In  the  case  of  possession  than  in  a 
case  where  It  is  traced  out  of  bis  possessioo" 
—citing  a  great  many  cases. 

It  Is  urged  by  appellant  that  It  Is  not  soffl- 
clent  to  show  that  persons  interested  to  es- 
tablish Intestacy  had  an  opportunity  to  de- 
stroy the  will ;  that  proponents  must  go  far- 
ther and  show  by  facts  and  circumstances  tbat 
tbe  will  was  actually,  fraudulently,  or  acci- 
dentally lost  or  destroyed  and  against  and 
not  In  accordance  with  tbe  wishes  and  inten- 
tions of  the  testator ;  that  there  must  always 
be  some  suspicious  facts  in  addition  to  tbe 
presence  of  motive  and  opportunity  to  Justi- 
fy a  finding  that  the  will  had  been  unlawfully 
destroyed.  The  rule  Is  stated  In  Rood  on 
Wills,  at  section  357,  as  follows:  "Tbe  pre- 
sumption of  revocation  from  failure  to  find 
the  will,  or  from  finding  it  mutilated,  is  never 
conclusive  and  exists  only  in  the  absence  of 
evidence  to  tbe  contrary.  All  tbe  dream- 
stances  of  tbe  case  may  overcome  It,  though 
there  may  not  be  any  one  circumstance  suffi- 
cient In  Itself  to  do  so.  It  may  be  disproved 
in  most  states  by  showing  Inconsistent  decla- 
rations of  the  testator,  though  not  part  of 
the  res  gestae;  and  It  may  be  confirmed  by 
showing  other  declarations  indicating  that 
the  will  was  revoked" — citing  Lawyer  v. 
Smith,  8  Mich.  411,  77  Am.  Dec.  400,  and 
Harring  v.  Allen,  25  Mich.  505.  •  •  •  "It 
has  been  held  that  the  presumption  of  revo- 
cation from  not  finding  the  will,  or  from  find- 
ing It  mutilated,  is  not  overcome  by  proof 
that  persons  injuriously  affected  by  it  had 
opportunities  to  destroy  or  mutilate  It  Bat 
that  would  seem  to  be  a  matter  that  should 
be  left  to  the  Jury  to  determine.  Certainly  the 
presence  of  motive  cannot  be  entirely  Ignored 
and  may  suffice  with  a  few  other  suspidous 
facts  to  Justify  a  finding  tbat  the  will  had 
been  unlawfully  destroyed." 

[1]  Whether  or  not  tbe  presumption  ot 
revocation  Is  rebutted  is  a  question  for  the 
Jury.  Thornton  on  Lost  Wills.  |  73,  dthig 
cases. 

The  rule  seems  to  be  well  stated  by  the  Su- 
preme Court  of  Wisconsin  In  Gavltt  v.  Meal- 
ton,  119  Wis.  36,  at  page  49,  96  N.  W.  395,  at 
page  400,  where  Chief  Justice  Gassoday  uses 
the  following  language:  "True,  the  mere  fact 
that  tbe  contestant  had  an  opportunity  to 
destroy  tbe  will  would  not  of  Itself  overcome 
the  presumption  that  It  was  destroyed  by  the 
testator  with  the  intent  to  revoke  It;  still  it 
la  a  circumstance  to  be  considered  with  other 
proof.  Thus  it  Is  stated  by  a  standard  text- 
writer  that:  'If  a  will  last  traced  to  the  tes- 
tator's custody  cannot  be  found  at  his  death, 
tbe  presumption  tbat  be  destroyed  It  for  the 
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imrpose  of  revocation  outweighs  the  proba- 
bility of  Its  fraudulent  and  criminal  destruc- 
tion by  another  when  unsupported  by  any 
evidence  except  that  of  opportunity,  though 
this  latter  circumstance  la  always  worthy  of 
consideration  with  other  proof  Scbouler  on 
Wills  (3d  Ed.)  S  402."  Cheever  v.  North,  106 
Mich.  390,  64  N.  W.  455,  37  I*  E.  A.  561,  68 
Am.  St  Rep.  499;  Bwlng  v.  Melntyre,  141 
Mch.  506,  104  N.  W.  787;  In  re  Mclntyre's 
Estate,  160  Mich.  117,  125  N.  W.  51.  Many 
cases  might  be  cited  from  other  jurisdictions. 

A  careful  examination  of  this  record  satis- 
fies us  that  the  court  did  not  err  In  refusing 
to  direct  a  verdict  In  the  case,  and  that  there 
was  no  error  In  permitting  the  case  to  go  to 
the  Jury.  We  are  of  opinion  that  there  was 
evidence  In  the  record  which.  If  believed  by 
the  Jury,  warranted  them  In  finding  that  the 
alleged  will  of  August  19, 1910,  was  duly  exe- 
cuted by  the  testator,  and  that  he  was  men- 
tally competent  to  execute  the  same,  and  that 
the  same  was  executed  without  undue  Influ- 
ence. We  think  that  It  became  a  question  of 
fact  for  the  Jury. 

[2]  Their  finding  upon  this  subject  estab- 
lished the  will  In  the  first  instance.  And 
their  answers  to  the  special  questions  by 
contestant  are  binding  upon  her.  Druck  v. 
Antrim  Lime  Co.,  143  N.  W.  59-62. 

[3]  2.  We  have  endeavored  to  read  this  rec- 
ord with  care,  and  we  are  unable  to  find  any 
evidence  of  undue  Infiuence  exercised  upon 
decedent  by  Anna  Janke  or  her  husband  aft- 
er decedent's  return  to  the  Janke  home  from 
SL  Mary's  Hospital  There  Is  evidence  in  the 
case  that  Mr.  Foerster  was  not  satisfied  with 
this  will  before  he  left  the  hospital,  and  that 
he  gave  instructions  to  Mr.  Kaufmann  to  pre- 
pare a  codlclL  It  is  consistent  with  this  rec- 
ord to  say  that  Mr.  Foerster  became  some- 
what dissatisfied  with  conditions  at  the  hos- 
pital and  wished  to  return  to  the  home  of  his 
sister;  that  he  did  return  there  of  his  own 
volition;  that  he  sent  for  Mr.  Kaufmann,  the 
custodian  of  his  will  and  his  attorney  under 
the  power  given  him ;  that  he  demanded  that 
these  papers  be  delivered  back  to  him ;  that 
they  were  so  delivered  to  him  while  In  his 
right  mind ;  and  from  that  time  on  there  is 
no  evidence  that  he  did  not  do  with  the 
Papers  what  he  saw  fit  and  uninfluenced. 
Not  being  satisfied  with  the  alleged  will  as 
drafted,  it  was  not  unnatural  for  him  to  de- 
stroy the  paper.  Intending  to  leave  matters 
in  the  condition  in  which  they  were  before 
the  will  was  executed.  His  subsequent  state- 
nients,  made  after  his  return  home,  to  wit- 
nesses Jacob  Squire,  Ludwig  Schultz,  Christie 
Meiers,  and  Christine  Meiers  are  consistent, 
and  only  consistent  with  the  revocation  of 
the  last  will.  That  these  statements  made 
by  him  were  competent  evidence  appears 
to  be  settled  by  authority.  Lawyer  v.  Smith, 
supra;  Harrlng  v.  Allen,  supra.  See,  also, 
opinion  of  Chancellor  Walworth  In  Betts  v. 
Jackson,  6  Wend.  (N.  X.)  173. 

If  we  were  therefore  to  eliminate  the  tes- 


timony of  Anna  Janke  and  her  husband  as 
to  the  destruction  of  the  will,  we  have  left 
the  fact  that  the  will  was  {raced  to  decedent ; 
its  nonproductlon  after  his  death,  with  the 
presumption  of  revocation;  and  the  undis- 
puted evidence  that  he  was  dissatisfied  with 
some  parts  of  the  wUl,  and  his  subsequent 
statements  In  support  of  revocation.  There 
was  no  evidence  that  dtber  Anna  Janke  or 
her  husband  ever  knew  the  contents  of  the 
wllL  We  think  that  contestant's  third  re- 
quest to  charge  should  have  been  given.  We 
find  that  not  only  was  it  not  given  but  that 
the  substance  thereof  was  not  given  to  the 
Jury, 

[4]  8.  Wma  the  verdict  clearly  against  the 
great  weight  of  the  evidence?  If,  as  we  have 
found,  the  .Jury  were  warranted  in  saying 
that  the  evidence  was  sufficient  to  establish 
the  will  in  the  first  Instance,  of  which  we 
have  no  doubt,  and  If  we  are  correct  In  say- 
ing that  there  was  no  evidence  of  any  undue 
Infiuence  exercised  upon  decedent  by  his 
sister,  the  contestant,  after  his.  return  home 
from  St  Mary's  Hospital,  should  It  not  be 
held  that  the  verdict  upholding  the  will  Is 
clearly  against  the  great  weight  of  the  evi- 
dence? We  have  looked  In  vain  for  any 
evidence  showing  any  undue  Influence  exer- 
cised b^  the  contestant  or  her  husband  over 
or  upon  the  decedent  after  his  return  from 
the  hospital.  He  seems  to  have  been  given 
every  liberty  and  opportunity  to  see  his 
friends,  and  he  was  visited  by  two  of  the 
beneficiaries  under  the  will,  Ernest  Krause 
and  John  C.  Hecker.  There  is  no  claim  that 
they  did  not  have  free  access  to  him  and  the 
opportunity  to  talk  with  him  nntrammeled. 
It  appears  that  he  did  not  mention  the  will 
to  either  of  them  after  his  return  home. 
The  subject  seems  to  have  been  dropped  by 
him,  and  his  conduct  was  consistent  only 
with  the  theory  of  a  revocation. 

The  point  that  the  verdict  was  contrary  to 
the  weight  of  the  evidence  was  raised  In  a 
motion  for  a  new  trlaL  The  circuit  Judge 
gave  his  reasons  for  denying  the  motion  in 
writing,  in  which  he  said  that  In  bis  opinion 
the  verdict  of  the  Jury  was  not  against  the 
weight  of  the  evidence.  He  laid  stress  upon 
the  fact  that,  notwithstanding  the  testimony 
of  Anna  Janke,  the  contestant,  and  her  hus- 
band, that  the  will  made  at  the  hospital  was 
subsequently  torn  in  pieces  and  put  into  the 
fire  by  the  deceased,  it  was  likewise  true 
that  it  was  claimed  by  the  proponents  and 
established  as  a  fact  that  both  of  these  wit- 
nesses had  not  only  an  opportunity  to  de- 
stroy such  will  but  an  interest  In  so  doing. 
The  theory  of  the  charge  seems  to  have  been 
that  the  will  was  destroyed. 

[6]  The  third  special  question  proposed  by 
the  contestant  Oustave  Foerster  should  not 
have  been  submitted  to  the  Jury.  It  was  a 
double  question  and  could  not  be  answered 
unequivocally  and  Intelligently.  The  ques- 
tion   we   have   already   quoted,    but,    being 

brief,  we  wlU  here  repeat  It: 

zed  by ' 
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Foerster  tear  or  bam  said  will  on  August 
25tli,  In  tending,  to  revoke  the  same?"  It  was 
answered  "No."  Tills  answer  Is  consistent 
with  the  Idea  that,  although  August  Foer- 
ster did  tear  or  bum  the  will  on  August  25tb, 
he  did  not  do  so  Intending  to  revoke  the  same. 
If  he  did  tear  or  burn  the  will  on  August  25tb 
he  would  naturally  Intend  thereby  to  revoke 
the  same,  unless  the  acts  were  done  either 
by  mistake,  by  undue  influence,  or  when  not 
in  his  right  mind;  and  there  is  no  evidence 
to  support  either  of  such  positions.  A  re- 
view of  the  evidence  of  the  conduct  of  the 
parties  subsequent  to  the  making  of  the  will 
of  August  19,  1910,  satisfies  us  that  there 
was  an  entire  lack  of  evidence  necessary  to 
overcome  the  presumption  of  revocation  by 
the  Donproductlon  of  the  will.  We  think  It 
is  our  duty  In  such  a  case,  where  the  ques- 
tion is  raised  as  It  was  here  by  a  proper 
assignment  of  error  after  the  denial  of  a  mo- 
tion for  a  new  trial,  to  set  aside  the  verdict 
For  authority  to  do  so  we  need  only  refer  to 
the  case  of  In  re  Mclntyre's  Estate,  supra. 
We  are  of  the  opinion  that  the  ver^ct  was 
clearly  against  the  great  weight  of  the  evi- 
dence. 

[6]  It  was  claimed  upon  the  argument 
that  there  was  fraud  on  the  part  of  the  con- 
testant in  that  after  the  death  of  August 
Foerster  she  made  two  petitions  to  the  pro- 
bate court  for  the  appointment  of  a  special 
administrator  of  hla  estate  In  which  she 
stated  that  he  left  no  will,  and  that  she  was 
the  only  heir.  It  will  be  observed  that  the 
last  win  contained  a  clause  revoking  all  for- 
mer wills.  She  was  probably  wiser  than  sbe 
knew  when  she  said  he  died  without  a  wlU, 
for  If  the  last  will  was  ever  made,  which  the 
Jury  found  was  the  fact.  It  revoked  the  for- 
mer will,  and  when  the  last  will  was  de- 
stroyed the  deceased  might  well  be  said  to 
have  died  intestate.  Her  excuse  for  this  con- 
duct was  that  she  did  not  know  that  the 
paper  of  June  18,  1910,  was  a  will.  She  is  a 
German  woman  and  does  not  read  English 
and  testified  through  an  interpreter,  and  she 
says  that  she  signed  the  petitions  as  they 
were  prepared  by  her  attorney,  without 
knowing  their  contents.  Referring  to  her 
statement  that  she  was  the  only  heir,  she 
claimed  that  she  supposed  her  brothers  and 
sisters  in  the  old  country  were  dead;  that 
she  had  written  to  them  and  had  received 
no  reply,  and  after  so  many  years  had 
elapsed  she  supposed  them  dead.  Here  again 
she  says  she  signed  the  papers  as  prepared 
by  her  attorney.  Whether  these  excuses 
were  sufficient  or  not,  the  mere  fact  that  she 
made  the  petitions  and  afterwards  made  an- 
other one  praying  for  the  admitting  to  pro- 
bate of  the  will  of  June  18,  1910,  such  con- 
duct contains  no  evidence  of  any  undue  In- 
fluence exercised  by  her  upon  the  decedent 
after  he  left  the  hospital. 

We  have  not  overlooked  the  other  assign- 


ments of  error  but  are  of  opinion  that  they 
are  without  merit 

For  the  errors  pointed  out  the  judgment 
of  the  circuit  court  is  reversed,  and  a  new 
trial  granted. 


FACE  ▼.  HALL  et  aL 
(Supreme  Court  of  Michigan.    Nov.  3,   1913.) 

1.  Fraud  ((  23*)— Misbepbesentatiohs — Sdf- 
ficienct  of  mlsbefkesentattons. 

While  ordinarily  misrepreaentntions  as  to 
value  made  in  a  sale  of  goods  are  not  the  basis 
of  an  action  for  fraud,  such  action  may  be 
maintained  where  they  are  intentionally  made 
to  a  person  ignorant  of  the  value  and  who  lias 
no  opportunity  to  inspect. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §1  20,  23 ;   Deo.  Dig.  §  23.»] 

2.  Sales  (i  38*)  —  Rescission  bt  Bdteb  — 

MlSBKPEESENTATlO  N— "FBAU  D." 

Where  a  seller  of  a  stock  of  goods  conceal- 
ed the  fact  that  the  venture  had  not  been  profit- 
able and  misrepresented  the  value  of  such  Koods, 
the  buyer  may  obtain  a  rescission  for  &and, 
even  though  he  had  an  opportunity  to  inspect, 
for  fraud  may  be  coifSummated  bv  suppression 
of  facts  as  well  as  by  open  false  assertion; 
fraudulent  concealment  l>eing  a  matter  of  equi- 
table jurisdiction  as  well  as  fraudulent  asser- 
tion. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S§  65-77,  88;   Dec.  Dig.  {  38.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2943-2954 ;   voL  8,  p.  7666.] 

Appeal  from  Circuit  Court,  Ingham  Coun- 
ty, in  Chancery;  Charles  B.  Colllngwood, 
Judge. 

Suit  by  Willard  H.  Face  against  Eugene 
H.  Hall  and  another  and  Blanche  R.  Mott 
who  flleu  a  cross-bill.  From  a  decree  for 
complainant  and  the  last-named  defendant 
the  other  defendants  appeal.     Afllrmed. 

Argued  before  STEERE,  C.  J.,  and 
MOORE,  McALVAT,  BROOKE,  KUHN. 
STONE,  OSTRANDER,  and  BIRD,  JJ. 

ETlmer  N.  Peters,  of  Cliarlotte,  for  appel- 
lants HaU.  Stewart  &  Sabln,  of  Battle 
Creek,  for  appellee  Mott  Samuel  H.  Rhoads, 
of  Lansing,  (Cummins  &  Nichols,  of  Tiwnalng, 
of  counsel),  for  appellee  Face. 

KUHN,  J.  The  complainant  a  resident  of 
the  dty  of  Lansing,  in  February,  1912,  desir- 
ous of  acquiring  a  business  ih  the  dty  of 
Charlotte,  through  the  medium  of  a  Mr. 
Tolbert  a  real  estate  man  of  the  latter 
place,  was  Introduced  to  the  defendants  Eu- 
gene H.  Hall  and  Clarence  M.  Hall,  who 
were  the  proprietors  of  a  grocery  store  in 
that  city.  After  some  negotiations,  the  com- 
plainant purchased  the  property,  consisting 
of  a  stock  of  merchandise  and  fixtures,  and 
paid  therefor  $7,000.  This  sum  was  arrived 
at  by  placing  a  price  of  $3,500  on  the  stock 
of  merchandise  and  $3,500  on  the  fixtures. 
The  payment  was  made  by  complainant  tam- 
ing over  to  the  Halls  equities  in  certain  real 
estate  In  Lansing  at  $3,000  and  giving  $4,000 
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In  notes  fsecured  by  a  chattel  mortgage  on 
the  stock  of  merchandise.  The  defendants 
Elugene  H.  Hall  and  Clarence  M.  Hall,  with- 
in a  few  days  after  giving  ap  possession  of 
tbe  store,  traded  the  chattel  mortgage  and 
notes  which  they  had  received  from  com- 
plainant to  Frank  Mott,  acting  as  agent  for 
Ills  wife,  Blanche  R.  Mott,  one  of  the  de- 
fendants herein,  and  received  therefor  cer- 
tain real  estate  In  the  dty  of  Battle  Creek. 
Tbe  complainant,  soon  after  taking  posses- 
sion, became  suspicious  that  he  had  not  re- 
ceived what  he  supposed  he  had  purchased, 
bad  an  Inventory  taken,  and  found  that  the 
stock  Inventoried  at  but  $1,682.16.  He 
thereupon  filed  his  bill  of  complaint,  alleg- 
ing fraud  and  praying  that  his  property  be 
restored  to  him.  The  defendant  Blanche  R. 
Mott  filed  an  answer  and  cross-bill,  asking 
for  affirmative  relief,  the  restoration  to  her 
of  her  property.  Answers  were  filed  by  the 
other  defendants.  The  cause  was  heard, 
and  thereafter  a  petition  was  filed  to  amend 
the  bill  of  complaint  to  conform  to  certain 
prooDs  Introduced  on  the  hearing.  The 
amendment  was  allowed,  further  proofs  were 
taken,  and  a  decree  made  granting  the  re- 
lief prayed  for  by  the  complainant  and  the 
defendant  Blanche  R.  Mott 

The  sole  question  in  this  case  is  whether 
fraudulent  representations  were  made  to 
the  complainant  and  the  defendant  Blanche 
B.  Mott  by  the  Halls  as  to  the  amount  of 
the  stock  of  merchandise  and  as  to  whether 
the  business  was  a  profitable  one  or  not, 
which  were  relied  upon  by  them  in  making 
the  trades. 

It  Is  strongly  urged  by  counsel  fbr  the  de- 
fendants Hall  that  the  doctrine  of  caveat 
emptor  applies;  that  the  record  discloses 
that  the  complainant  was  a  man  of  consider^ 
able  business  experience,  having  been  in  tiie 
grocery  business  before;  that  he  went  over 
the  stock  several  times  and  was  satisfied 
with  the  price  placed  upon  it  by  them,  and 
no  representations  were  made  which  were 
not  in  fact  true  and  based  upon  their  best 
information. 

To  determine  the  issue  thus  formed  neces- 
sitates a  careful  study  of  the  record.  It  is 
the  claim  of  the  complainant,  and  he  so 
testified,  that  the  defendants  assured  him 
that  the  stock  would  Inventory  at  an  invoice 
valae  of  $3,S00.  The  store  in  question  had 
been  purchased  by  the  defendant  Eugene 
H.  Hall  in  April,  1911,  and  during  the  fol- 
lowing 9  or  10  months  several  other  people 
became  interested  in  ttie  business,  but  at  the 
time  of  the  sale  to  the  complainant  in  Feb- 
ruary, 1912,  the  business  was  owned  by  the 
defendants  Hall.  It  is  also  claimed  that 
they  represented  to  complainant  that  the 
business  had  been  a  profitable  one  up  to 
some  time  in  the  fall  of  1911,  when  they 
changed  from  a  credit  system  to  a  cash  sys- 
tem, which  resulted  In  a  loss  of  patronage. 
It  appears  conclusively,  however,  that  the 
business  was  an  unprofitable  venture  from 


the  time  the  Halls  took  charge  of  it,  and 
they  lost  more  than  $8,000  during  the  10  or 
11  months  they  owned  the  business  and  were 
obliged  to  compromise  with  their  creditors. 
Their  excuse  for  not  telling  Mr.  Face,  the 
complainant,  about  it  Is  stated  by  the  de- 
fendant Clarence  M.  Hall,  who  testified  that 
he  did  not  think  be  had  to  tell  him  about  it 
and  claimed  that  the  question  was  not  asked 
of  either  him  or  his  brother. 

Mr.  Tolbert,  the  agent,  who  was  a  witness 
for  the  defendants  and  who  had  been  a  part- 
ner for  a  short  time  in  the  firm  of  Hall 
Bros.,  a  few  months  before  the  sale  Involved 
in  this  controversy  took  place,  frankly  stated 
that  the  business  was  losing  money  too  fast 
to  suit  him,  but  when  Mr.  Face  asked  him 
about  the  business  he  did  not  tell  him  about 
his  experience  in  the  business  but  turned 
him  over  to  the  defendants  Hall  to  give  him 
the  information. 

It  is  claimed  that  in  December,  1911, 
Frank  Mott  had  a  talk  with  the  Halls  and 
they  represented  to  him  tliat  the  stock  and 
fixtures  at  that  time  were  worth  $8,000.  At 
the  time  they  traded  the  notes  and  chattel 
mortgage,  Mr.  Mott  stated  that  they  told 
him  that  the  value  of  the  stock  had  not 
changed  from  what  it  was  when  they  repre- 
sented it  to  be  worth  ^,000  and  told  him 
that  they  had  sold  It  to  Mr.  Face  for  $7,000. 

[1 , 2]  It  does  not  seem  probable  that,  if 
defendants  had  told  complainant  the  truth 
about  their  financial  condition,  their  losses 
in  the  business,  and  the  true  value  of  the 
stock,  he  would  have  purchased  the  stock 
for  the  consideration  be  gave  for  it  If  com- 
plainant's testimony  is  to  be  believed,  the 
conclusion  must  be  arrived  at  that  the  de- 
fendants Hall  deliberately  and  Intentionally 
misrepresented  the  value  of  their  stock  and 
the  condition  of  the  business  to  him  in  or- 
der to  make  the  trade,  and  these  representa- 
tions  were  the  Inducing  cause  of  the  trade. . 

In  the  case  of  Pinch  v.  Hotallng,  142  Mich. 
521,  525,  106  N.  W.  69,  70,  Mr.  Justice  Mont- 
gomery stated  the  rule  concerning  misrepre- 
sentations as  to  value,  as  follows:  "The 
contention  made  is  tliat  the  statement  of 
value  was  a  mere  matter  of  opinion  and  can- 
not be  made  the  basis  of  an  action  for  fraud. 
This  is  a  statement  of  the  general  rule,  but 
the  rule  established  by  the  weight  of  au- 
thority is  that  false  statements  of  value  in- 
tentionally made  to  one  who  is  in  ignorance 
of  the  quality  and  value,  under  circumstanc- 
es indicating  a  purpose  that  such  statements 
are  to  be  relied  upon,  and  where  the  party 
to  whom  they  are  made  has  no  opportunity 
to  examine  the  property,  may  be  treated  as 
an  affirmation  of  fact  and  fraudulent  See 
14  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  125; 
Simar  v.  Canaday,  53  N.  7.  298  [13  Am.  Hep. 
523];  Cressler  v.  Rees,  27  Neb.  515  [43  N. 
W.  363,  20  Am.  St  Rep.  691];  Hedin  v.  Sur- 
gical Institute,  35  L.  B.  A.  427,  note  (62 
Minn.  146  [64  K.  W.  168,  64  Am.  St  Rep. 
628]);   Collins  v.  Jackson,  54  Mich. 
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N.  W.  947];  Maxted  ▼.  Fowler,  94  Mlcb. 
109  [63  N.  W.  921];   16  Cyc.  p.  749."! 

It  la  true  that  if  all  that  were  reUe4-  upon 
in  this  case  were  simply  the  represeiitotlons 
as  to  value,  in  view  of  the  fact  that  com- 
plainant bad  an  opportunity  to  examine  the 
property  and  satisfy  himself  as  to  the  val- 
ues, it  Is  doubtful  if  he  could  obtain  the  re- 
lief prayed  for.  However,  his  position  ia 
fortified  by  the  representation  that  the  busi- 
ness bad  been  a  profitable  one,  and  there 
was  no  way  for  him  to  disprove  it  The 
excuse  made  by  one  of  the  defendants  Hall 
that  he  did  not  consider  it  necessary  for  him 
to  tell,  would  under  his  own  statement  bring 
the  case  within  the  doctrine  announced  In 
Macey  v.  Macey,  143  Mich.  138,  153,  106  N. 
W.  722,  727  (6  li.  K.  A.  [N.  S.]  1036),  in  which 
case  this  court  said:  "Fraud  may  be  con- 
summated by  suppression  of  facts  and  of  the 
truth,  as  well  as  by  open  false  assertions. 
Fraudulent  concealment  is  a  matter  of  equi- 
table Jurisdiction  as  well  as  fraudulent  as- 
sertion." 

We  are  satisfied  from  this  record  that  a 
fraud  has  been  perpetrated  on  the  complain- 
ant and  the  defendant  Blanche  B.  Mott,  and 
the  trial  Judge  properly  granted  the  relief 
prayed  for. 

The  decree  is  affirmed,  with  costs  to  the 
complainant  and  the  defendant  Blanche  R. 
Mott 


MOLIN  ▼.  WISCONSIN  LAND  &  LUMBER 

CO. 
(Supreme  Court  of  Michigan.     Nov.  8,  1918.) 

1.  Explosives  (I  2*)— Ubb— Rkoulatiok. 

Pub.  Acts  1009,  No.  37,  providing  that 
every  person  purchasing  gasoline,  benzine,  or 
napUia  for  use  or  sale  at  retail  shall  kee^  the 
same  only  in  barrels,  cans,  or  packages  painted 
and  lettered  (gasoline,  benzine,  etc.)  in  red  let- 
ters, is  for  the  benefit  of  individuals  generally. 
[Ed.  Note. — For  other  cases,  see  Explosives, 
Cent  Dig.  {  1;   Dec.  Dig.  f  2.*] 

2.  EXFI.0BIVXS  ({  8*)  —  Nxouoxnr  Use  — 
Right  or  Action. 

Wliere  a  statute  imposes  a  duty  for  the 
benefit  and  protection  of  individuals,  the  com- 
mon law,  when  an  indivldaal  is  injured  by  a 
breach  thereof,  will  supply  a  remedy  though 
the  statute  gives  none,  and  consequently,  as 
Pub.  Acts  1909,  No.  37,  requiring  receptacles 
containing  gasoline,  etc,  to  be  plainly  marked, 
provides  no  remedy  for  persons  injured  by  its 
breach,  the  remedy  is  under  the  common  law. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  S8  4,  5 ;   Dec  Dig.  I  8.*] 

3.  Explosives  (§  8*)  —  Neolioent  Use  — 
Right  of  Action. 

Defendant  allowed  the  servants  of  a  lum- 
ber company  to  use  its  blacksmith  shop  for 
warming  and  eating  dinner  and  to  make  a  fire 
in  a  stove  therein.  Plaintiff,  a  servant  of  the 
lumber  company,  was  injured  when  a  fellow 
servant  in  making  a  fire  poured  gasoline  into 
the  stove  out  of  a  can  which  was  not  marked 
as  required  by  Pub.  Acta  1900,  No.  37,  sup- 
posing that  it  contained  coal  oil.  Beld  that  as 
there  was  no  general  custom  to  use  oil  in  start- 
ing fires,  and  as  plaintiff  was  a  mere  licensee 


on  the  premises,  he  could  not  recover  on  ae- 
connt  of  defendant's  violation  of  the  statute; 
defendant  not  being  bound  to  observe  the  stat- 
ute for  his  benefit 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  a  4,  6;  Dec  WgTi  &•] 

Error  to  Circuit  Court,  Menominee  Oonnty ; 
Richard  C.  Flannlgan,  Judge. 

Action  by  Victor  Molin  against  the  Wis- 
consin Land  tc  Lumber  Company.  There  was 
a  Judgement  for  defendant,  and  plaintiff 
brings  error.    Afilrmed. 

Argued  before  STEERE,  C.  J.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  STONS,  OS- 
TRANDER,  and  BIRD,  JJ. 

Jndd  Telland  and  Cummisk^  &  Spencer, 
all  of  Escanaba,  for  appellant  F.  D.  Mead, 
of  Escanaba,  for  appellee. 

OSTRANDER,  J.  The  caae  made  by  the 
declaration  is  briefly  stated.  Defendant 
owned  a  small  building  used  as  a  blacksmith 
shop.  Plaintiff  with  others,  including  one 
David  Larson,  was  employed  by  Alfred  Paul- 
son to  load  forest  products  upon  cars  in  the 
vicinity  of  the  shop.  Defendant  permitted 
Paulson's  men  to  use  the  shop  for  warming 
and  eating  dinner  and  to  make  a  fire  in  a 
stbve  in  the  shop.  Defendant  kept  and  main- 
tained in  the  shop,  in  a  can,  a  quantity  of 
gasoline,  or  benzine,  or  naphtha.  There  are 
three  counts  in  the  declaration,  varied  by  al- 
leging in  one  that  the  can  contained  gasoline, 
in  another  that  it  contained  benzine,  and  in 
the  third  that  it  contained  naphtha.  Going 
into  the  shop  on  March  3,  1911,  the  plaintiff 
and  Larson  proceeded  to  build  a  fire  in  the 
stove,  in  doing  which  Larson  poured  some  of 
the  fluid  from  the  can  into  the  store.  The 
fluid  was  ignited  by  coals  of  fire  which  were 
in  the  stove,  there  was  an  explosion,  and 
plaintiff  was  injured.  The  duty  of  defendant 
is  alleged  to  be  to  keep  the  said  gasoline  (or 
benzine,  or  naphtha)  in  a  receptacle  painted 
red  and  stenciled  gasoline  (or  benzine,  or 
naphtha),  as  required  by  Act  37  of  the  Public 
Acts  of  1909,  and  the  breach  of  duty  alleged 
Is  that  the  fluid  was  kept  in  a  can  not  labeled 
and  not  painted  red.  It  la  averred  that 
while  plaintiff  was  in  the  exercise  of  due 
care,  Larson,  aa  the  result  of  the  negligence 
of  defendant,  procured  the  can  and  poured 
some  of  the  fluid  in  the  stove;  "the  said 
plaintiff  not  then  and  there  knowing  the  con- 
tents of  the  said  can  to  be  gasoline"  (or  naph- 
tha, or  benzine)  but  supposing  it  to  be  kero- 
sene oil.  To  the  declaration  defendant  de- 
murred for  the  reasons:  "(1)  Because  ttie 
declaration  fails  to  allege  any  such  state  of 
facta  or  such  active  wrongdoing  or  wanton 
or  groBS  negligence  as  make  the  defendant 
liable  to  the  plaintiff  under  the  license  or 
permission  granted  by  it  to  plaintifTa  employ- 
er, Alfred  Paulson,  i)ermitting  his  employes, 
including  plaintiff,  to  enter  and  use  the  stove 
in  the  blacksmith  shop  of  the  defendant  for 
the  purpose  therein  mentioned.    (2)  Because 
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It  appears  from  said  declaration  tbat,  at  tlie 
time  tbe  accident  occurred  resulting  In  the 
Injury  to  the  plaintiff,  the  premises  were  not 
being  used  In  accordance  with  the  permission 
granted  to  Alfred  Paulson,  the  employer  of 
tbe  plaintiff.  (3)  Because  It  appears  from 
tbe  declaration  that  the  plaintiff  was  guilty 
of  contributoiy  negligence  as  a  matter  of 
law.  (4)  Because  it  appears  from  the  decla- 
ration that  the  plaintiff  did  not  belong  to  the 
class  of  persons  which  Act  No.  37  of  the 
Public  Acts  of  1909  (the  violation  of  which 
by  the  defendant  is  charged  to  be  negligence) 
Is  Intended  to  protect  (5)  Because  it  does 
not  appear  from  the  declaration  that  the  de- 
fendant belongs  to  the  class  of  persons  who 
are  required  by  said  act  to  keep  gasoline, 
naphtha,  or  benzine  in  the  receptacles  men- 
tioned in  said  act  and  marked  as  provided 
therein.  (6)  Because  it  does  not  appear  that 
tbe  defendant  violated  said  Act  No.  37  of  the 
Public  Acts  of  1909.  (7)  Because  the  failure 
to  label  tbe  can  containing  gasoline,  naphtha, 
or  benzine  was  not  the  approximate  cause 
of  the  injury.  (8)  Because  under  the  facts 
as  stated  in  tbe  declaration  the  defendant 
owed  no  duty  to  the  plaintiff  to  label  said 
can  In  accordance  with  said  statute.  (9)  Be- 
cause it  does  not  appear  from  the  facts  as 
stated  in  the  declaration  that  the  defendant 
was  guilty  of  any  negligence."  The  demurrer 
was  sustained  and  a  Judgment  was  entered 
tbat  plaintiff  take  nothing  by  his  suit  and 
that  defendant  go  thereof  without  day.  It 
does  not  appear  that  any  amendment  of  the 
declaration  was  or  is  desired. 

[1,2]  The  casb  cannot  be  disposed  of  on 
tbe  second,  third,  fifth,  or  sixth  grounds  of 
demurrer.  Fairly  Interpreted,  the  declaration 
charges  defendant  with  a  violation  -of  the 
statute.  Tbe  command  of  the  statute  is: 
"Every  person  purchasing  gasoUne,  benzine 
or  naphtha  for  use  or  sale  at  retail  shall 
procure  and  keep  the  same  oply  in  barrels, 
casks,  Jugs,  packages  or  cans  painted  and 
lettered  as  hereinbefore  provided" — L  e..  In 
red  cans  having  the  word  gasoline,  or  ben- 
zine, or  naphtha,  plainly  lettered  in  English 
thereon.  We  must  therefore  consider  the 
question  which  Is  raised  by  the  other  as- 
serted grounds  of  demurrer. 

The  statute  Imposes  a  duty  as  a  regulation 
of  police,  and  it  provides  that,  If  tbe  duty  is 
neglected,  a  penalty,  which  may  be  a  fine  or 
imprisonment  or  both,  may  be  imposed.  It 
does  not  otherwise  point  out  the  consequences 
of  its  violation.  The  authorities  recognize 
as  a  general  rule  that,  where  the  duty  im- 
posed by  a  statute  is  manifestly  intended 
for  tbe  protection  and  benefit  of  Individuals, 
the  common  law,  when  an  individual  is  in- 
jured by  a  breach  of  the  duty,  will  supply  a 
remedy  if  the  statute  gives  none.  See  Bar- 
foot  V.  White  Star  Une,  170  Mich.  349,  136 
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N.  W.  <iS7,  and  authorities  cited  In  the  opin- 
ion. T  je  duty  imposed  by  this  statute  is  in 
fact  c(<lculated  to  protect,  and  we  have  no 
doubt  was  intended  to  protect,  individuals. 

[3]  It  is  said  by  appellant  tbat  tbe  statute 
is  Intended  for  the  protection  of  the  public; 
that  plaintiff  "was  rightfully  upon  the  premis- 
es and,  being  a  part  of  the  whole  public,  was 
entitled  to  the  protection  of  the  statute."  But 
a  duty  owing  to  everybody  can  never  become 
the  foundation  of  private  action  at  law 
until  some  individual  is  placed  in  a  position 
which  gives  him  particular  occasion  to  insist 
upon  its  performance;  it  then  becomes  a 
duty  to  him  personally.  Illustrating  by  the 
facts  before  us,  whether  defendant  obeyed 
the  statute  was  a  matter  of  no  personal  con- 
sequence to  plaintiff  so  long  as  he  remained' 
away  from  defendant's  blacksmith  shop  or, 
being  rightfully  in  the  shop,  so  long  as  be 
did  not  use  defendant's  property  to  build  a 
fire.  Assuming  that  defendant  violated  tbe 
statute  and  that  keeping  the  gasoline  (or  ben- 
zine, or  naphtha)  as  it  was  kept  was  negli- 
gence per  se,  was  plaintiff  a  person  having 
the  right  to  insist  that  the  statute  duty  be 
performed — to  insist  that  defendant  owed 
him  any  duty?  In  argument  appellant  seems 
to  make  tbe  answer  to  this  question  depend 
somewhat  upon  what  Larson  did.  Larson,  it 
is  averred,  found  the  can  and  poured  some  of 
its  contents  into  the  stove;  plaintiff  sup- 
posing that  what  the  can  contained  was  kero- 
sene oil.  Tbe  enterprise  of  building  a  fire 
was  a  Joint  one,  undertaken  for  the  benefit 
of  both  Larson  and  the  plaintiff,  and  In- 
volved, on  the  part  of  both,  the  use  of  defend- 
ant's oiL  It  is  not  a  case  where  tbe  can  and 
its  contents  came  rightfully  Into  the  bands 
of  Larson  for  use.  Both  were  on  tbe  premis- 
es of  defendant  by  permission.  Neither  had 
been  invited  to  use  them,  and  neltfier  of  them 
had  any  business  to  transact  with  defendant 
there.  The  relation  of  each  to  the  premises 
and  to  defendant  was  that  of  a  licensee. 
Did  defendant  owe  them  the  duty  to  see  that 
his  gasoline  (or  benzine,  or  naphtha)  was 
kept  in  a  red  can?  We  think  the  answer 
must  be  "no"  unless  in  giving  permission  to 
build  a  fire  defendant  ought  to  have  consid- 
ered that  the  men  were  likely  to  use  his 
kerosene  oil  for  that  purpose  and  might 
suppose  the  can  in  question  contained  kero- 
sene oil.  The  plaintiff  has  not  averred  a 
custom  or  practice  In  the  locality  or  general- 
ly of  starting  fires  in  stoves  with  oil,  by  rea- 
son of  which  defendant  ought  reasonably  to 
have  anticipated  that  his  licensees  would 
search  for  big  oil  and  use  it  to  start  a  fire. 
We  know  of  no  general  custom  or  practice 
to  make  such  use  of  kerosene  oil. 

We  conclude  that  the  declaration  alleges 
no  duty  owed  by  defendant  to  the  plaintiff, 
and  therefore  affirm  the  Judgment 
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ROUSSEAU  V.  BROTHERHOOD  OF  AMER- 
ICAN YEOMEN. 

(Supreme  Court  of  Michigan.     Not.  8,  1913.) 

1.  Witnesses  (J  141*)— Competenot— Trans- 

ACTIOR      WITH      PESBON      SINCE     DECEASED— 

"Agent  of  Corporation." 

Where,  in  an  action  on  a  mutual  benefit 
certificate,  defendant  pleaded  that  when  insured 
died  the  certificate  had  been  canceled  for  non- 
payment of  dues,  a  witness  who  was  employed  by 
the  agent  of  defendant's  local  homestead  to  as- 
sist in  keeping  the  books,  make  out  receipts,  no- 
tify the  agent  of  members  in  arrears,  and  send 
out  notices  over  the  agent's  name  was  not  an 
agent  of  the  defendant  company  and  was  there- 
fore not  disqualified  to  testify  by  Comp.  Laws, 
$  10212,  as  amended  by  Pub.  Acts  1901,  No.  239, 
and  Pub.  Acts  1903,  No.  30,  disqualifying  the 
officers  or  agents  of  a  corporation  from  testifying 
c'^'ncerning  matters  equally  within  the  knowl- 
edge of  a  person  since  deceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  576-579;  Dec  Dig.  i  141.*] 

2.  Stipulation  (|  3*)— Admission  of  Coun- 
bei^-Applicability  of  Statute. 

An  admission  or  concession  of  counsel  as  to 
the  applicability  of  a  statute  to  a'  matter  in 
controversy  is  not  binding  on  the  courts. 

[FA.  Note.— For  other  cases,  see  Stipulation, 
Cent.  Dig.  {  2;   Dec.  Dig.  i  8.*] 

On  rehearing.    Former  opinion  withdrawn. 
Judgment  reversed,  and  new  trial  granted. 
For  former  opinion,  see  139  N.  W.  2. 

OSTRANDER,  J.  The  beneficiary  in  a  pol- 
icy or  certificate  of  life  Insurance  Issued  by 
defendant  to  one  Frank  L.  Ronsseau  brought 
suit  thereon.  With  its  plea  the  defendant 
gave  notice  that  it  would  prove  In  its  de- 
fense, among  other  things,  that  when  the  in- 
sured died  the  said  policy  was  not  in  force 
and  had  been  canceled  for  nonpayment  of 
dues;  that  at  the  time  of  his  death  the  said 
Frank  L.  Rousseau  was  not  a  member  in 
good  standing  of  defendant  organization  and 
had  not  complied  with  the  agreements,  con- 
ditions, and  covenants  In  said  policy  contain- 
ed. At  the  trial  the  court  directed  a  verdict 
for  plaintiff  and  judgment  was  entered  on 
the  verdict  Error  is  assigned  upon  this 
ruling  and  the  one  upon  which  It  Is  based, 
which  excluded  the  books  kept  at  the  local 
homestead  of  the  defendant  and  the  testimo- 
ny of  a  clerk  of  the  agent  of  defendant  upon 
the  subject  of  nonpayment  of  dues  by  and 
suspension  of  the  insured  before  his  death. 

It  is  stated  in  the  brief  for  appellant  that 
plaintiff  made  a  prima  fade  case  and  that 
the  question  is  whether  one  Carrie  WeLsert, 
the  clerk  of  defendant's  agent,  was  a  compe- 
tent witness  for  defendant  to  prove  the  non- 
payment of  dues  by  and  suspension  of  the  de- 
ceased. 

The  controlling  statute  is  3  Comp.  Laws,  t 
10212,  as  amended  by  Act  239,  Public  Acts  of 
1901,  and  Act  30,  Public  Acts  of  1903.  De- 
fendant undertook  to  prove  nonpayment  of 
assessments  and  dues  and  the  suspension  of 
the  member  because  of  such  nonpayment  and 
In  assuming  this  burden  called  the  witness 


Carrie  Welsert  Before  calling  her,  defend- 
ant's attorney  had  made  the  admission  that. 
If  Dupuis  (defendant's  agent)  was  called  as  a 
witness  for  defendant,  he  could  not  testify 
about  matters  equally  within  the  knowledge 
of  deceased.  This  admission  was  equally  ap- 
plicable to  the  witness  Weisert  if  she  'n-as  an 
agent  of  defendant  and  not,  as  defendant  as- 
serted, a  mere  clerk  of  an  agent  Wallace  v. 
Fraternal  Mystic  Circle,  127  Mich.  3S7,  86 
N.  W.  833.  See,  also.  Great  damp  K.  O.  T. 
M.  v.  Savage,  135  Mich.  459,  98  N.  W.  2«: 
Franken  v.  Supreme  (3ourt  I.  O.  F.,  152  Mich. 
502,  116  N.  W.  188.  Dupuis,  who  at  the  time 
in  question  was  the  agent  of  defendant.  Ills 
office  being  that  of  correspondent  of  Home- 
stead No.  1284,  testified:  "I  hired  Miss  "Weis- 
ert  as  helper  around  the  house  and  wltb  the 
books.    I  paid  her." 

Miss  Welsert  testified  that  she  had  worked 
for  Dupuis  for  five  years  as  bookkeeper,  and. 
with  respect  to  the  business  of  defendant 
she  kept  the  books  and  did  a  little  house- 
work. She  made  out  receft>ts,  checked  up  the 
books  every  month,  notified  Dupuis  of  any 
members  in  arrears,  sent  out  notices  to  mem- 
bers over  the  name  of  Dupuis.  She  iden- 
tified a  card  (postal  card,  but  sent  in  an  en- 
velope) as  like  those  sent  out  to  members. 
The  information  or  data  on  these  cards  she 
got  from  the  books.  It  Is  to  be  inferred 
from  her  testimony  that  she  sometimes  re- 
ceived dues  or  assessments  from  members 
and  entered  the  same  on  the  books.  Concern- 
ing her  competency  the  court  said:  "Under 
the  testimony  as  it  stands,  the  young  woman 
was  such  an  agent  of  the  In^rance  company 
in  respect  to  the  collection  of  dues  and  keep- 
ing account  thereof  and  the  giving  of  default 
notices*  that  she  would  be  disqualified  to  tes- 
tify to  matters  equally  within  the  knowledge 
of  the  deceased  person.  She  is  not  exactly 
in  the  position  of  an  ordinary  bookkeeper 
or  clerk  or  .stenographer.  A  bookkeeper 
whose  duty  it  Is  to  enter  upon  the  books  the 
various  matters  which  come  into  the  office 
for  the  purpose  is  a  mere  clerk ;  but  in  this 
case  this  young  woman  collected  the  money 
herself  and  entered  it  on  the  books;  and  It 
seems  to  me  the  rule  should  be  Invoked  In  a 
case  such  as  this,  where  the  party  brought 
on  to  testify  is  the  very  person  Interested  in 
the  matter  of  the  correctness  of  the  account 
She  is  charged  with  the  duty  of  making  the 
collection,  and  then  she  Is  brought  on  to  tes- 
tis that  this  man  did  not  pay  her  the  mon- 
ey. It  seems  to  me  the  object  of  the  statute 
is  to  exclude  just  exactly  that  sort  of  testi- 
mony. If  these  collections  were  made  by 
Mr.  Dupuis  or  any  other  officer  or  employ^ 
of  this  company  and  sent  In  to  the  office  in 
the  regular  course  of  business,  and  tills  wo- 
man simply  entered  them  on  the  books,  then 
I  think  she  would  be  admitted  to  testify,  to 
identify  the  books,  and  upon  proper  Identi- 
fication we  might  admit  the  books  in  evi- 
dence.   But  under  the  circumstances  of  this 
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case  the  testimony  of  this  young  woman,  all 
of  It,  Is  Incompetent  and  must  be  excluded, 
and  the  Jury  will  be  Instructed  to  pay  no 
attention  whatever  to  her  testimony." 

The  statute  excludes  the  testimony  of  of- 
ficers and  agents  of  the  corporation.  We 
held  In  Krause  t.  Assurance  Society,  105 
Mich.  329,  334,  63  N.  W.  440,  that  the  testi- 
mony of  a  clerk  or  stenographer  In  the  of- 
fice of  an  agent  of  the  defendant  was  not  ex- 
cluded by  the  statute,  remarking  that:  "She 
was  not  in  the  employ  of  the  company  but 
was  an  employ  £  of  the  general  agent  at  De- 
troit" 

In  Brennan  t.  Railroad  Oompany,  93  Mich. 
l.Mi,  53  N.  W.  358,  It  was  said  in  applying 
the  statute:  "In  what  sense  is  the  word 
'agent'  employed?  We  think  this  section 
must  be  held  to  include  only  those  who  are 
authorized,  in  the  matter  with  reference  'ta 
which  testimony  is  given,  to  act  for  the 
company."  In  that  case  the  question  was 
whether  a  conductor  and  brakeman,  admit- 
tedly agents  of  the  company  for  some  pur- 
poses, were  agents  for  a  particular  purpose. 
See.  also,  Wallace  v.  Mystic  Circle,  121  Mich. 
263,  267,  80  N.  W.  6. 

[1  ]  It  is  true  that  the  authority  of  an 
agent  to  employ  a  subagent  may  be  implied ; 
the  acts  of  the  subagent  being  treated  In  law 
as  the  acts  of  the  agent  and  as  such  binding 
on  the  principal.  Mechem  on  Agency,  i  103; 
Bodlne  v.  Exchange  Fire  Ins.  Co.,  61  N.  X. 
117,  10  Am.  Rep.  566.  In  a  sense,  any  clerk 
of  an  agent  who  under  direction  of  his  em- 
ployer performs  duties  which  the  agent  is 
bound  to  perform  for  his  principal  Is  a  sub- 
agent  But  we  think  the  Legislature,  In  the 
statute  in  question,  has  not  used  the  term 
"agent"  in  this  sense.  Miss  Welsert  was  a 
clerk  of  defendant's  agent,  without  authority 
from  and  owing  no  duty  to  the  defendant 
She  may  have  knowledge  of  matters  which 
wore  equally  within  the  knowledge  of  the 
deceased  certificate  holder.  She  was  not  an 
agent  of  defendant  within  the  meaning  of  the 
statute,  and  her  testimony  ought  to  have 
been  received.  It  is  said  by  appellee  that,  If 
erroneous,  the  ruling  excluding  the  testi- 
mony of  the  witness  was  without  prejudice. 
This  contention  is  rested  upon  what  after- 
ward occurred  upon  the  trial  of  the  case. 
The  record  discloses  that  counsel  for  de- 
fendant said  to  the  court:  "We  have  a  stat- 
ute that  makes  it  mandatory  for  a  notice  to 
be  sent  by  the  agent  of  the  company,  and 
then  the  statute  says  in  another  breath  that 
the  agent  cannot  swear  that  he  sent  that  no- 
tice; then  a  man  might  be  in  arrears  for 
six  months  and  we  could  not  In  any  way 
defend  ourselves  against  sueh  a  proposition 
as  that"  The  court  replied:  "The  statute 
provides  a  method  whereby  you  could  make 
this  proof,  but  you  haven't  followed  that 
method."  The  statute  referred  to  is  2  Comp. 
Laws,  {  7525,  relating  to  co-operative  associa- 
tions, and  provides  that  an  affidavit  made 


by  the  person  having  charge  of  the  mailing 
of  such  notices  shall  be  prima  facie  evidence 
thereof.  By  stipulation  counsel  for  defend- 
ant filed  such  an  affidavit  made  by  Carrie 
Welsert.  Thereupon  counsel  for  plaintiff  re- 
called her  for  cross-examination  and  inter- 
rogated her  concerning  the  signing  and  mail- 
ing of  the  notice.  The  notice  itself  indicated 
that  the  member  was  not  at  the  time  of  send- 
ing the  same  suspended  but  would  be  sus- 
pended If  the  assessment,  called  to  his  atten- 
tion by  the  notice,  was  not  ]>ald  before  the  end 
of  the  month.  It  is  said  that  the  concession 
or  admission  of  counsel  for  the  defendant,  the 
language  of  the  statute  last  above  referred 
to,  and  the  notice  sent  out  negative  the  fact 
that  a  proper  notice  was  sent.  In  this  con- 
nection counsel  for  plaintiff  (appellee)  con- 
tends that  the  admission  or  concession  of 
counsel  is  binding,  citing  Connor  t.  Railway 
Company,  168  Mich.  29,  133  N.  W.  1003.  In 
directing  a  verdict  for  plaintiff,  the  court 
said  that  there  was  no  evidence  tending  to 
prove  any  breach  of  the  conditions  of  his 
policy  and  made  no  specific  ruling  concern- 
ing the  effect  of  the  testimony  Just  refer- 
red to. 

[2)  The  admission  or  concession  of  counsel 
for  the  defendant  as  to  the  applicability  of 
the  statute  is  not  binding  upon  the  courts, 
and  Connor  v.  Railway  Co.  is  not  an  author- 
ity in  point  Various  conslde.-atlons,  Includ- 
ing the  laws  of  defendant,  set  cut  In  the  rec- 
ord influence  us  not  to  determine  the  effect 
of  the  notice  which  was  sent  to  tue  Insured. 

The  Judgment  is  reversed,  and  a  new  trial 
grantee^  The  opinion  of  this  court  in  this 
case  filed  December  17, 1912,  is  recalled. 


WILLIAMS  V.  JOHNSON'S  ESTATE. 
(Supreme  Court  of  Michigan.     Nov.  3,  1913.) 

1.  Municipal  Cobpobations  (i  470")  — 
Street  Impbovemenjs — Assessment  —  Cob- 
NER  Property. 

Where  two  streets  bounding  a  comer  lot 
are  improved,  it  is  competent  for  the  city  coun- 
cil to  find  that  the  entire  lot  is  benefited  by 
both_  improvements,  and  to  assess  it  for  each, 
provided  no  greater  burden  is  imposed  on  the 
property  than  the  statute  permits. 

[Rd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1118;  Dec.  Dig.  § 
470.*] 

2.  Evidence  ({  441*)  —  Parol  Evidence  — 
Covenant  of  Wabranty— Breach. 

Where  a  breach  of  covenant  against  all  in- 
cumbrances consisted  of  certain  public  improve- 
ment assessments  levied  against  the  property, 
parol  evidence  that  the  grantee  agreed  to  pay 
the  assessments  was  inadmissible  as  explaining 
the  consideration  for  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  J  J  1719.  1723-1763,  1765-1845, 
2030-2047;  Dec  Dig.  g  441.»] 

Error  to  Orcnit  Court,  Muskegon  County; 
James  E.  Sullivan,  Judge. 

Claim  of  Albert  L.  Williams  against  the 
Estate  of  Anna  Johnson,  deceased,  to  recov- 
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er  on  a  covenant  against  Incnmbrances  In 
a  deed  for  certain  back  taxes  unpaid.  From 
a  Judgment  allowing  the  claim,  tbe  adminis- 
trator brings  error.    Affirmed. 

Argued  before  STEERE,  C.  J.,  and 
MOORE,  McALVAY,  BROOKE,  KUHN, 
STONE,  OSTRANDER,  and  BIRD,  JJ. 

Philip  W.  Knlskem,  of  Muskegon,  for  ap- 
pellant Cross,  Vanderwerp,  Foote  &  Ross, 
of  Muskegon,  for  appellee. 

MOORE,  J.  Tbe  following  Is  taken  from 
the  brief  of  counsel  for  appellant: 

"September  28,  1903,  Anna  Johnson  trans- 
ferred the  southerly  59  feet  In  width  of  lot 
3,  of  block  20,  Sanford's  addition  to  the  vil- 
lage (now  dly)  of  Muskegon,  which  prem- 
ises are  also  now  known  as  the  southerly  or 
southeasterly  59  feet  In  width  of  lot  3,  of 
block  239,  according  to  the  revised  plat  of  the 
city  of  Muskegon  April  8,  1903;  said  strip 
having  a  frontage  of  59  feet  on  Ransom 
street,  and  extending  same  width  in  an  east- 
erly direction  to  the  line  between  lot  3  and 
lot  6,  of  same  block.  This  deed  contained 
a  warranty  clause  as  follows:  That  at  the 
time  of  tbe  ensealing  and  delivery  •  •  * 
she  is  well  seized  of  the.  above-granted  prem- 
ises in  fee  simple;  that  they  are  free  from 
all  incumbrances  whatever;  and  that  she 
will,  and  her  heirs,  executors,  and  adminis- 
trators shall,  warrant  and  defend  against  all 
lawful  claims  whatever.  This  deed  was  re- 
corded September  29,  1905.  The  expteaaeH 
consideration  was  $1,250.    •    •    • 

"At  the  time  of  tbe  making  of  the  deed 
there  were  certain  unpaid  back  taxes.  Tliis 
controversy  is  as  to  who  should  pay  them, 
the  grantor  or  the  grantee.  The  grantee  has 
paid  them,  and  has  brought  this  proceeding 
against  the  estate  of  the  grantor  to  recover 
back  the  amount  of  such  payments.  The 
grantor's  estate  denies  liability  upon  two 
grounds:  (1)  That  the  record  does  not  show 
that  these  taxes  were  legally  assessed  against 
the  land,  or  ever  became  a  valid  lien  thereon. 
(2)  That  the  grantee  expressly  agreed  to  pay 
these  taxes  as  a  part  of  the  agreed  consider- 
ation for  the  conveyance.  The  taxes  Involved 
were  assessed  against  the  premises  In  two 
Improvement  districts.    *    •    • 

"Resolutions  were  offered  in  evidence  of 
the  proceedings  of  the  council  May  S,  1902, 
reciting  action  of  tbe  council  and  board  of 
assessors  on  the  8th  day  of  May,  1902,  con- 
sidering objections  that  might  be  made  to 
the  special  assessments  of  Delaware  street 
improvement  district  No.  2,  at  which  time 
It  appears  said  roll  was  confirmed.  *  •  • 
On  the  19th  of  June,  1902,  like  proceedings 
were  had  with  reference  to  the  special  assess- 
ment roll  of  Ransom  street  improvement  dis- 
trict No.  2.  *  *  •  The  record  discloses 
the  fact  that  the  assessment  rolls  of  both 
districts  covered  the  59  feet  belonging  to 
claimant  on  lot  3;  that  the  assessment  was 
by   frontage.     This   lot  was  made  to  con- 


tribute to  both  improvemraitB,  notwltlistand- 
ing  there  was  a  full  lot  and  seven  feet  lying 
between  this  description  and  that  one  which 
fronted  on  Delaware  street.  It  was  a  sepa- 
rate property,  with  a  house  standing  tbereon, 
and  its  only  connection  with  the  other  prop- 
erty was  that  the  city  assessor  had  assessed 
the  three  lots  as  one  parcel.    •    •    • 

"The  charter  for  the  dty  of  Muskegon  pro- 
vides that  the  conndl  must  determine  by 
resolution  the  necessity  for  the  proposed  im- 
provement: 

"Title  XI,  section  1.  The  cost  of  the  Im- 
provement to  be  assessed  must  not  be  over 
25  per  cent  of  the  last  assessment  on  the 
premises  abutting  the  street  to  be  improved. 

"Title  XI,  section  2.  The  assessment  must 
be  by  benefits  or  by  frontage. 

"Title  XI,  section  6.  Notice  must  be  giiven 
appointing  time  and  place  for  reviewing  the 
assessment  roll. 

"Title  XI,  section  7.  CouncU  to  require 
board  of  assessors  to  api>ortlon  the  tax. 

"TlUe  XI,  section  13.  Local  act  102,  ap- 
proved March  19, 1901. 

"There  is  no  evidence  in  this  case  that  any 
one  of  the  foregoing  provisions  was  compiled 
with. 

"While  It  may  be  the  rule  that  between  the 
state  and  the  taxpayer  the  burden  of  proof 
Is  on  the  person  disputing  the  legality  of 
the  tax,  and  holding  the  tax  roll  prima  facie 
proof  of  the  regularity  of  all  the  proceedings 
leading  up  to  it,  the  reasons  for  the  adoption 
of  such  rule  does  not  apply  as  between  the 
parties  to  a  covenant  in  a  deed  for  a  title 
free  of  any  lien" — citing  cases,  among  them 
White  V.  Gibson,  146  Mich.  647,  109  N.  W. 
1049;  Grand  Haven  Basket  Co.  v.  Grand 
Haven,  140  N.  W.  609;  Van  Zanten  v.  Grand 
Haven,  140  N.  W.  471— to  which  cases  ref- 
erence will  be  made  later. 

We  again  quote  from  the  brief: 

"Where  only  one  of  a  tract  of  several  lots 
owned  by  the  same  i>erson  abuts  upon  the 
street  an  assessment  can  only  be  levied 
against  the  abutting  lot,  unless  the  whole 
tract  Is  used  by  the  owner  in  disregard  of 
the  lot  lines.  [Langlois  v.  Cameron]  201  111. 
301  [66  N.  E.  332;  Smith  v.  City  of  Des 
Moines],  106  Iowa,  600  [76  N.  W.  836;  Bar- 
ber  Asphalt  Paving  Co.  ▼.  Peck],  186  Ma 
606  [85  S.  W.  387;  Wolfort  v.  aty  of  St 
Louis],  115  Mo.  139  [21  S.  W.  912;  aty  of 
Chester  v.  Eyre],  181  Pa.  642  [37  AtL  837]. 
Property  separated  from  a  street  by  a  strip 
of  ground  no  matter  how  narrow  cannot  be 
assessed  as  frontage;  [Crane  v.  French]  50 
Mo.  App.  367,  holding  that  an  nnplotted  piece 
of  land  cannot  be  assessed  where  it  was  sepa- 
rated from  the  street  by  a  strip  of  land  five 
feet  in  width.    28  Cyc.  1126." 

The  following  appears  in  the  record: 

"Alderman  Reitdyk  offers  the  following 
resolution,  and  moves  its  adoption: 

"Whereas,  this  council  and  board  of  asses- 
sors did  meet  on  the  Sth  dax  of  May,  1902, 
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for  tbe  purpose  of  reviewing  and  consider- 
ing any  objections  that  might  be  made  to  the 
special  assessment  on  the  lots  and  parcels 
of  land  contained  in  the  special  assessment 
district,  known  as  Delaware  street  improve- 
ment, district  No.  2;  and,  whereas,  said  roll 
was  confirmed  by  the  council  and  bdard  of 
assessors  as  heretofore  reported: 

"  Therefore  be  it  resolved,  that  the  said 
Bpedal  assessment  roll  for  the  Delaware 
street  Improvement  district  No.  2  be  and  the 
same  is  hereby  confirmed  by  the  concurrence 
of  two-thirds  of  all  the  aldermen  elect,  and 
tbe  amounts  assessed  to  the  various  par- 
ties be  collected  directly  from  the  roll.  And 
be  It  farther  resolved,  that  the  amounts  of 
said  special  assessment  be  divided  into  six 
equal  installments  payable  as  follows:  The 
first  installment  is  doe  and  payable  immedi- 
ately upon  the  adoption  of  this  resolution; 
the  second  Installment  is  due  and  payable 
on  the  8th  day  of  May,  A.  D.  1903 ;  the  third 
Installment  la  due  and  payable  on  the  8th 
day  of  May,  A.  D.  1904 ;  the  fourth  install- 
ment Is  due  and  payable  on  the  8th  day  of 
May,  1905;  the  fifth  installment  is  due  and 
payable  on  the  Sth  day  of  May,  1906;  the 
sixth  Installment  is  due  and  payable  on  the 
Sth  day  of  May,  1907.  All  deferred  payments 
of  Installments  shall  draw  interest  from  this 
date  to  the  date  of  payment  at  the  rate  of 
live  per  cent  per  annum,  payable  annually 
on  the  Sth  day  of  May  in  each  and  every 
year  until  the  same  is  fully  paid.  And  be 
It  further  resolved,  that  the  recorder  be  and 
lie  is  hereby  instructed  to  indorse  a  certifi- 
cate on  said  roll  to  show  the  date  of  the  con- 
firmation thereof.    Dated  May  8,  1902. 

"  '[Signed]  Harry  A.  Reltdyk.' 

"Adopted  by  the  following  vote,  viz.: 
Ayes — Aldermen  Damm,  Bomers,  Hanson, 
Averlll,  Reltdyk,  Monroe,  Robinson,  Sauer. 
Kays — None." 

A  special  assessment  roll  was  offered  In 
evidence,  upon  which  appeared  the  following: 
"On  Delaware  street  improvement  district 
No.  2  assessment  against  lota  1,  2,  and  3, 
block  20,  Sanford's  addition  to  the  city  of 
Mnskegon,  assessed  to  Anna  Johnson,  total 
assessment,  $200.10.  The  Court:  Carried  out 
In  installments?    A.  Yes,  sir." 

Then  followed  the  installments. 

"The  certiflcate  accompanying  the  same 
reads: 

"'State  of  Michigan,  City  and  Comity  of 
Muskegon — ss.: 
"  'We,  the  undersigned,  appointed  by  reso- 
lution of  the  council  of  said  dty,  adopted  the 
27th  day  of  March,  1902,  a  board  of  assessors 
to  levy  a  special  assessment  on  the  lots, 
pieces,  and  parcels  of  land  in  said  resolu- 
tion described  and  constituting  the  special 
assessment  district  designated  Delaware  im- 
provement district  No.  2,  do  hereby  certify 
and  return  that  in  accordance  with  said  res- 
olntion  we  have  levied  on  the  foregoing  as- 
sessment roll  the  sum  of  $2,879.69  on  the  said 


lots,  pieces,  and  parcels  of  land,  and  have 
assessed  to  each  lot  or  parcel  of  land  such 
relative  portion  of  such  som  as  the  length 
of  such  lot  or  parcel  fronting  on  said  im- 
provement bears  to  the  whole  frontage  of  all 
the  lots  or  i>arcels  assessed;  that  we  have 
entered  and  described  on  said  roll  all  the  lots, 
premises,  and  parts  of  lots  In  said  resolution 
directed  to  be  assessed,  the  valuation  of  each 
description,  and  the  name  or  names  of  the 
persons  chargeable  with  the  assessments 
thereon.  Dated  Muskegon,  Mich.,  May  1, 
1902.  [Signed]  H.  J.  Hanson,  Max  Lange, 
G.  S.  Gamble,  Board  of  Assessors  for  Dela- 
ware Street  Improvement  District  No.  2. 

"'State  of  Michigan,  Connty  and  City  of 
Mnskegon — ss. : 
"  'I  do  hereby  certify  that  the  council  did, 
on  the  Sth  day  of  May,  A.  D.  1902,  by  a  vote 
of  two-thirds  of  all  the  aldermen  elect,  con- 
firm the  foregoing  assessment  roll,  and  did, 
by  the  resolution  confirming  said  roll,  pro- 
vide for  the  payment  of  said  assessment  in 
six  equal  annual  installments.  Witness  my 
hand  this  9th  day  of  May,  A.  D.  1902.  P.  P. 
Misner,  Recorder  of  the  City  of  Mnskegon, 
Mich. 

"  'State  of  Michigan,  the  aty  and  Connty  of 
Muskegon — ss.: 
"  To  the  Treasurer  of  the  City  of  Muske- 
gon: You  are  hereby  commanded  to  collect 
from  each  of  the  persons  named  In  the  forego- 
ing assessment  roll  the  first  installment  of  the 
amount  of  money  assessed,  and  set  opposite 
bis  name  therein,  with  annual  interest  at  the 
rate  of  five  per  cent,  and,  in  case  any  per- 
son named  In  said  roll  shall  neglect  or  refuse 
to  pay  said  first  installment  of  the  assess- 
ment on  demand,  then  yon  are  commanded 
to  levy  and  collect  the  same  by  distress  of  the 
goods  and  chattels  of  snch  person,  and  to 
return  the  amount  so  collected  to  the  credit 
of  Delaware  street  special  paving  fund  No.  2, 
and  return  said  roll  and  warrant,  together 
with  yoar  doings  thereon,  to  the  recorder  of 
said  city  in  sixty  days  from  the  date  of  this 
warrant  Given  under  my  hand  this  10th 
day  of  May,  1902.  Theo.  D.  Morgan,  Mayor 
of  the  City  of  Muskegon. 

"•State  of  Michigan,  Cbnnty  and  aty  of 
Muskegon — ss. : 
"  'I  do  hereby  certify  that  I  have  compared 
the  foregoing  copy  of  the  special  assessment 
roll  for  Delaware  street  improvement  dis- 
trict No.  2  with  the  original  roll  on  file  in  my 
office,  as  confirmed  by  the  council  of  said 
city,  and  that  it  is  a  true  and  correct  copy 
of  said  original  roll  and  of  the  whole  thereof. 
Witness  my  hand  and  the  official  seal  of  said 
city  this  10th  day  of  May,  1902.  P.  P.  Mis- 
ner, Recorder  of  tbe  City  of  Muskegon.  [City 
Seal.]' 

"Witness:  Lota  1,  2,  and  S  of  block  20, 
were  assessed  as  one  description.  The  fourth 
installment  was  not  paid,  and  waa  reported 
delinquent  October  23, 1905."     CjOOQIC 
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Later  these  dellnqnent  taxes  were  pnt  up- 
on the  roll.  Like  proceedings  were  liad  as 
to  the  Ransom  street  assessment 

The  charter  of  Muskegon  provides,  among 
other  things,  as  follows: 

Sections  9  and  10  of  Title  XI,  which  reads 
as  follows: 

"Sec.  S>.  When  any  special  assessment  shall 
be  confirmed  by  the  council  It  shall  be  final 
and  conclusive,  but  no  such  assessment  shall 
be  confirmed  except  by  the  concurrence  of 
two  thirds  of  all  the  aldermen  elect 

"Sec.  10.  All  special  assessments  shall  from 
the  confirmation  thereof,  constitute  a  lien 
upon  the  respective  lota  or  parcels  of  land 
assessed,  and  shall  be  a  charge  against  the 
person  to  whom  assessed  until  paid." 

Section  20  of  title  XI  provides  that  the 
special  assessment  roll,  and  a  certified  copy 
of  the  order  or  resolution  confirming  the 
same,  shkllbe  prima  facie  evidence  of  the 
regularity  of  all  the  proceedings  In  making 
the  assessment 

Section  12  of  title  X  of  said  act  reads 
as  follows: 

"Sec.  12.  No  general  or  special  tax,  special 
assessments  or  charges  created,  ordered  or 
assessed  in  said  city,  upon  any  property 
therein,  shall  be  held  illegal  'or  invalid,  for 
any  matter  of  form,  in  any  matter  not  af- 
fecting the  merits  of  the  case,  and  which 
shall  not  injure  or  prejudice  the  rights  of 
the  party  assessed;  and  all  taxes  and  spe- 
cial assessments  and  charges  created,  order- 
ed and  assessed  in  snid  city  shall  be  presum- 
ed to  be  legally  assessed,  until  the  contrary 
is  affirmatively  shown,  and  no  such  presump- 
tion shall  be  rebutted,  or  any  sale  for  taxes, 
special  assessments  and  charges  created,  or- 
dered or  assessed  in  said  city,  be  rendered 
invalid  by  showing  that  any  paper,  certifi- 
cate, return  or  afildavlt  required  to  be  made 
and  filed  in  any  office.  Is  not  to  be  found  In 
the  office  where  the  same  ought  to  be  filed 
or  found,  but  until  the  contrary  is  proved 
the  presumption  shall  be,  In  all  such  cases, 
that  such  paper,  certificate,  return  or  affida- 
vit was  made  and  filed  in  the  proper  office." 

[1]  The  circuit  Judge  made  the  following 
findings  of  fact: 

"(1)  That  the  said  Anna  Johnson  in  her 
lifetime,  and  on,  to  wit,  September  23,  1905, 
and  for  a  long  time  prior  thereto,  had  been 
and  was  the  owner  of  lots  1  and  3,  of  block 
20,  of  Sanford's  addition  to  village,  now  city, 
of  Muskegon,  and  said  lots  had  been  and 
were  occupied  as  one  parcel  of  real  estate, 
upon  which  was  situated  a  large  brick  apart- 
ment bouse,  containing  six  flats ;  said  build- 
ing being  upon  practically  all  of  said  lots 
1  and  2,  and  also  extending  upon  and  occupy- 
hig  the  westerly  seven  feet  of  said  lot  3, 
the  frontage  of  said  three  lots,  when  consid- 
ered as  a  whole,  being  132  feet  on  Delaware 
street  and  198  feet  on  Ransom  street 

"(2)  That  prior  to  September  23,  1905,  the 
city  of  Muskegon,  acting  under  and  pursu- 
ant to  the  provisions  of  its  charter,  caused 


said  Delaware  street  to  be  paved,  and  caused 
the  expoise  of  said  street  improvement  to  be 
borne  by  special  assessments  upon  lands 
fronting  on  and  adjacent  to  the  improve- 
ment That  a  special  assessment  tax  for  the 
paving  of  said  Delaware  street  was  levied 
on  said  lots  1,  2,  and  3,  and  became  a  lien 
thereon  on  May  8,  1002,  and,  under  the  provi- 
sion of  said  charter  of  said  dty  of  Muskegon, 
continued  to  be  a  lien  thereon  until  paid; 
the  amount  of  said  special  assessment  being 
divided  into  six  installments,  one  Of  whicb 
should  be  collected  each  year." 

He  made  a  like  finding  to  the  Ransom 
street  proceeding. 

**rhat  at  the  time  of  the  aforesaid  convey- 
ance certain  of  the  taxes  for  the  special  as- 
sessment for  the  paving  of  Delaware  street 
and  also  certain  of  the  taxes  for  the  spedal 
assessment  for  the  paving  of  Ransom  street 
were  then  and  there  valid  liens  upon  the 
said  real  estate  so  conveyed  to  the  said  Al- 
bert L.  Williams  by  the  said  Anna  Johnson, 
as  aforesaid." 

Ue  rendered  a  Judgment  in  favor  of  the 
plaintin  for  1124.21,  the  amount  of  taxes  be 
paid. 

We  have  already  seen  that  the  special  as- 
sessment rolls  and  the  confirmation  of  the 
assessments  in  due  form  appear  in  the  rec- 
ord. It  also  appears  that  the  trial  Judge 
found  the  property  was  occupied  as  an  en- 
tirety, and  there  is  no  testimony  to  show 
that  this  was  not  true.  The  record  does  not 
disclose  that  Mrs.  Johnson  questioned  the 
method  of  spreading  these  taxes.  On  the 
contrary,  it  is  shown  that  she  paid  the  vari- 
ous Installments  as  they  became  due  up  to 
the  time  of  the  making  of  the  deed  in  this 
case. 

This  record  is  entirely  different  from  those 
in  the  cases  dted  by  counsel  which  we  have 
mentioned  earlier  In  the  opinion.  The  case 
seems  to  be  witliin  Nowlen  v.  City  of  Benton 
Harbor,  134  Mich.  401,  96  N.  W.  450,  where 
the  three  lots  had  a  frontage  of  150  feet 
on  East  Main  street  and  of  165  feet  on  Wall 
street  In  tliat  case,  one  of  the  lots  was 
sold  before  proceedings  to  pave  were  taken. 
and  the  other  two  lots  were  Included  as  one 
parcel  in  the  assessment  districts  for  each 
street  Chief  Justice  Hooker,  speaking  for 
the  court,  said:  "It  Is  obvious  that  it  is  im- 
practicable to  limit  a  comer  lot  to  one  as- 
sessment district,  except  by  the  arbitrary 
method  of  dividing  the  lot  by  some  sort  of 
an  imaginary  line,  having  one  terminus  at 
the  corner  of  the  lot  where  the  streets  in- 
tersect, and  the  other  at  such  .place  as  the 
council  shall  designate,  and  it  is  apiutrent 
that  the  entire  premises  used  as  a  purcel 
fronting  on  both  streets  share  in  the  benefit 
to  be  derived  from  the  use  of  the  improve- 
ment upon  either  street  be  it  sewer,  pave- 
ment or  any  of  the  utilities,  such  as  water 
or  gas.  When  the  benefits  are  apportiooed 
by  frontage,  the  total  cost  of  the  two 
improvements  pwpul^^@^r)^(>the    en- 
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tire  parcel,  whlcbever  method  might  be 
adopted,  aoless  It  be  where  there  is  such 
a  disparity  of  coat  that  a  levy  of  the 
assessments  separately  might  exceed  the 
statutory  limit  upon  one  parcel  and  fall 
below  it  on  the  other.  We  are  of  the  opinion 
that  It  was  competent  for  the  council  to  say 
that  this  entire  parcel  was  benefited  by  both 
Improvements,  and  to  assess  it  for  each,  pro- 
vided it  did  not  impose  a  greater  burden 
than  the  statute  permits,  and  it  follows  that 
the  land  may  be  in  two  assessing  districts. 
We  understand  that  the  case  of  Boehme  t. 
City  of  Monroe,  106  Mich.  401,  64  N.  W.  204, 
does  not  hold  to  the  contrary."  See,  also. 
City  of  Chester  v.  Byre,  181  Pa.  642,  37  Afl. 
837;  Wolfort  T.  aty  of  St  Louis,  115  Mo. 
139,  21  S.  W.  912 ;  Goodrich  v.  Detroit,  123 
Mich.  559,  82  N.  W.  255. 

[2]  2.  Did  the  court  err  In  shutting  out  tes- 
timony to  the  effect  that  Mr.  Williams 
agreed  to  pay  these  taxes?  Counsel  say  this 
was  error ;  that  you  may  always  show  what 
is  the  consideration  for  the  giving  of  a  deed 
—citing  Mowrey  v.  Vandllng,  9  Mich.  39; 
Breitenvrischer  v.  Clongh,  111  Mich.  6,  69  N. 
W.  88,  66  Am.  St  Rep.  372 ;  and  many  other 
cases.  An  examination  of  the  cases  shows 
the  question  arose  where  the  consideration 
for  the  deed  was  involved,  and  not  where  a 
covenant  In  a  deed  was  to  be  construed. 

The  case  of  Slmanovlch  t.  Wood,  145  Mass. 
180,  13  N.  E.  391,  which  was  an  action  for 
breach '  of  a  covenant  of  warranty  against 
incumbrances  In  a  deed,  the  Incumbrance  con- 
sisting of  an  tmpaid  betterment  assessment 
would  seem  to  be  in  point  In  that  ease  the 
court  said:  "This  Is  an  action  of  contract 
on  a  covenant  of  warranty  against  incum- 
brances In  a  deed  from  the  defendant  to  the 
plaintiff.  It  Is  admitted  that  an  unpaid  as- 
sessment npon  the  land  was  an  Incumbrance 
within  the  covenant  Carr  v.  Dooley,  119 
Mass.  294.  The  defendant  offered  to  prove, 
by  parol  testimony,  that  at  the  time  the  deed 
was  given,  and  as  a  part  of  the  considera- 
tion, the  plaintiff  promised  to  pay  said  as- 
sessment This  evidence  was  rightly  reject- 
ed. It  directly  varied  and  contradicted  the 
written  contract  of  the  defendant  The  cov- 
enant is  against  all  Incumbrances.  The  evi- 
dence offered  was  for  the  purpose  of  show- 
ing an  oral  agreement  that  the  Incumbrance 
created  by  the  assessment  was  not  within 
the  covenant  While  for  some  purposes  it  is 
competent  to  show  what  the  real  considera- 
tion of  a  deed  Is,  a  party  cannot,  under  the 
guise  of  showing  what  the  consideration  Is, 
prove  an  oral  agreement  either  antecedent 
to  or  contemporaneous  with  the  deed,  which 
will  cnt  down  or  vary  the  stipulations  of  his 
written  covenant  This  would  violate  the 
well-settled  rule  of  law  which  will  not  permit 
a  written  contract  to  be  varied  or  controlled 
by  such  testimony.  Howe  v.  Wallcer,  4  Gray, 
318;  Spurr  v.  Andrew,  6  Allen,  420;  Plynn 
V.  Bourneuf,  143  Mass.  277,  9  N.  B.  650,  58 


Am.  Rep.  136.  Exceptions  overmled."  See, 
also,  Hayes  v.  Livingston,  34  Mich.  396,  22 
Am.  Rep.  533;  Dye  v.  Thompson,  126  Mich. 
598,  85  N.  W.  1113;  MorriU  v.  Morrill,  138 
Mich.  116,  101  N.  W.  209,  110  Am.  St  Rep. 
306,  4  Ann.  Cas.  1100 ;  Longe  T.  Kinney,  171 
Mich.  312, 137  N.  W.  119. 
Judgment  Is  afiSrmed. 


McMillan  et  ai  v.  miller  et  al. 

(Supreme  Court  of  Michigan.     Nov.  3,  1913.) 

1.  COBFOBATIONB   (J  320*)   —  ACCOUNTINO  BY 

Officebs— Necebsabt  Pasties. 

The  corporation  is  a  necessary  party  to 
an  action  by  shareholders  to  compel  the  former 
officers  to  render  an  accounting,  for  the  relief 
sought  la  for  the  benefit  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.H  142^-1431, 1,433-1439;  Dec. 
Dig.  i  320.*] 

2.  COBFOBATIONS    (|    320*)   —  AOOOCNTINQ  — 
RlQHT  TO. 

In  the  absence  of  statute,  courts  of  eqtiity 
cannot  interfere  with  the  action  of  corporate 
officers  and  require  an  accounting ;  consequent- 
ly shareholders  who  desire  an  accounting  by 
officers  must  bring  themselves  within  the  pur- 
view of  Comp.  Laws,  S  9757,  by  charging  some 
one  of  the  grounds  therein  specified. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {§  1426-1431, 1433-1439;  Dec. 
Dig.  !  320.*] 

3.  COBPOBATIONS    (I   320*)— Officibs— Fbaud 

— PBESrUPTIORS. 

The  mere  fact  that  corporate  officers  creat- 
ed obligations  of  the  corporation  and  drew 
salaries  will  not  show  a  fraudulent  intent  war- 
ranting an  accounting,  for  these  acts  are  prop- 
er in  tiiemselves  and  do  not  purport  fraud. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  »  1426-1431, 1433-1439;  Dec. 
Dig.  {  320.*] 

4.  COBPOBATIONS  (&  320*)  —  Equitable  Ao- 

COUNTINO — ^KEMEDT  AT   tiAW. 

Where  the  majority  stodcholders,  who  were 
the  officers  of  a  corporation,  paid  themselves 
salaries,  contrary  to  agreement  with  complain- 
ants, the  minority  stocbbolders,  when  the  latter 
bought  their  stock,  complainants  have  an  ade- 
quate remedy  at  law,  being  entitled  to  recov- 
er an  amount,  as  damages,  proportionate  to  the 
number  of  their  shares;  hence  they  are  not 
entitied  to  the  equitable  remedy  of  accounting. 
[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  f|  1426-1431,  1433-1439; 
Dec.  Dig.  i  320.*] 

Appeal  from  Circuit  Court,  Wayne  County, 
In  Chancery;    Patrick  J.  M.  Hally,  Judge. 

Bill  by  ETtaos  L.  McMillan  and  another 
against  Theodore  Miller  and  others.  From  a 
decree  sustaining  a  demurrer  to  the  bill,  com- 
plainants appeal.     Affirmed  and  remanded. 

Argued  before  STEERE3,  C.  J.,  and 
MOORE,  McALVAY,  BROOKE,  KUHN, 
STONE,  OSTRANDER,  and  BIRD,  JJ. 

Galloway  &  Graham,  of  Detroit,  for  ap- 
pellants. G.  Lewis  Carter,  of  Detroit,  for 
appellees. 

KUHN,  J.  The  complainants  and  the  de- 
fendants were  all  stockholders  In  a  corpora- 
tion known  as  the  Miller  Car  Company.    The 
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bill  of  complaint  was  filed,  as  stated  in  com- 
plainants' brief,  to  obtain  an  accounting 
from  the  defendants.  Tbe  material  allega- 
tions in  tbe  bill  of  complaint  are  that  the 
defendants  promoted  the  corporation;  that 
two  of  the  defendants  were  elected  president 
and  secretary  and  devoted  but  little  time  to 
the  business;  that  the  board  of  directors 
voted  two  of  the  defendants  salaries  of  $100 
per  month;  that  tbe  defendants  sold  their 
stock  interest  in  the  corporation;  that  com- 
plainants had  no  knowledge  of  what  became 
of  the  receipts  from  the  sale  of  the  stock  of 
the  corporation;  that  the  records  of  the  cor- 
poration were  turned  over  by  the  defendants 
in  a  mutilated  and  unintelligible  condition 
to  the  complainants;  that  two  of  the  de- 
fendants, while  officers  of  the  corporation, 
had  executed  certain  obligations  of  the  com- 
pany to  certain  persons,  relatives  of  the  de- 
fendants, "but  for  what  purpose  or  reason 
the  said  obligations  were  so  created  com- 
plainants are  not  advised;"  that  certain  of 
the  defendants  are  claiming  obligations  of 
the  company  to  be  due  and  demand  for  pay- 
ment has  been  made.  It  is  also  alleged  that 
the  complainants  entered  into  a  contract 
with  the  defendants  to  purchase  stock  in  the 
corporation  upon  the  consideration  and  un- 
derstanding that  the  officers  thereof  should 
not  be  allowed  to  draw  a  salary,  and  that 
subsequently  two  of  the  defendants  drew 
salaries  at  $100  per  month.  To  this  bill  the 
defendants  demurred  for  the  following  rea- 
sons: "First  Because  it  appears  by  said  bill 
that  the  complainants  have  no  Interest  in 
the  subject-matter  of  said  bill  of  complaint 
which  entitles  them  to  maintain  their  said 
biU.  Second.  Because  the  transactions  as 
alleged  in  said  bill  of  complaint  were  be- 
tween the  defendants  and  a  third  party,  the 
Miller  Car  Company,  which  is  not  a  party 
to  the  said  bill  of  complaint.  Third.  Be- 
cause it  appears  by  said  bUl  of  complaint 
tliat  each  of  the  complainants  have  adequate 
remedies  at  law.  Fourth.  Because  it  ap- 
pears from  the  said  bill  that  no  act  or  trans- 
action alleged  In  said  bill  was  contrary  to 
any  right  of  the  complainants  or  was  in  vio- 
lation of  any  duty  of  the  defendants,  or 
either  of  them,  to  the  complainants,  and 
that  the  complainants  sufTered  no  wrong  or 
injury  by  the  defendants,  or  In  consequence 
of  any  act  or  transaction  set  forth  In  said 
bill,  of  which  a  court  of  equity  can  take 
cognizance.  Fifth.  It  appears  by  said  bill 
that  the  complainants  purchased  stock  in  a 
certain  corporation  under  certain  represen- 
tations and  agreements  constituting  a  con- 
tract by  and  with  the  defendants,  which 
contract,  it  is  alleged,  was  broken,  and  for 
which  breach  the  complainants  have  a  com- 
plete and  adequate  remedy  at  law.  Sixth. 
Because  it  appears  that  said  bill  sets  up  two 
distinct  matters  and  causes;  that  It  sets  up 
a  contract  between  each  of  the  complainants 
and  the  defendants,  and  also  sets  up  certain 
transactions  between  the  defendants  and  the 


Miller  Oar  Company,  a  corporation:  and  that 
the  bill  is  altogether  multlfarlons." 

[1]  The  trial  court  sustained  the  demurrer 
and  In  support  of  his  action  gave  tbe  fol- 
lowing reason:  "The  bill  as  drawn  made  the 
Miller  Car  Company  a  necessary  party  be- 
cause no  decree  could  be  made  for  tbe  pay- 
ment of  any  money  or  the  refunding  of  any 
money  on  the  portion  of  the  accounting 
which  was  also  asked  for  unless  the  Miller 
Car  Company  were  a  party  to  the  salt." 

Five  days  were  given  complainants  to 
amend  their  bill  so  as  to  make  the  Miller 
Car  Company  a  party  defendant  This  com- 
plainants failed  to  do,  and  the  bill  of  com- 
plaint was  dismissed.  Was  the  circuit  Judge 
correct  in  sustaining  the  demurrer  for  tbe 
reason  given?  We  think  he  was,  as  the  case 
comes  clearly  within  the  ruling  in  tbe  case 
of  Coxe  V.  Hart,  53  Mich.  657,  558,  19  N.  W. 
183,  184,  upon  which  the  trial  Judge  relied. 
In  that  case  this  court  said:  "So  far  as  this 
defendant  is  concerned,  tbe  relief  sought  is 
for  tbe  benefit  of  the  corporation,  and,  if  he 
releases  or  accounts,  it  must  be  to  tbe  cor- 
poration and  not  to  complainant,  and  in  case  | 
he  has  any  counter  equities  those  would  al-  ! 
so  exist  against  the  corporation.  It  is  there- 
fore an  Indispensable  party,  so  far  as  be  is 
concerned,  and  so  far  as  all  tbe  defendants 
are  concerned  who  are  charged  witb  de- 
frauding* it  Clcotte  T.  Andaux,  53  Mich. 
227  [18  N.  W.  793]." 

[2]  As  this  la  a  defect  which  could  be  rec-  ' 
tified,  and  as  the  other  reasons  for  demurrer 
state  that  the  bill  does  not  allege  grounds 
for  equitable  relief,  it  is  well  to  consider 
whether.  If  the  Miller  Car  Company  were 
made  a  party,  the  complainants  would  be 
entitled  to  any  relief  in  this  proceeding. 
Complainants  say  that  the  equity  court  has 
jurisdiction  to  give  the  relief  prayed  for  by 
virtue  of  sections  9757-9759,  vol.  8,  Com- 
piled Laws.  A  careful  examination  of  the 
eight  provisions  of  section  9757  shows,  bow- 
ever,  that  the  allegations  of  the  bill  do  not 
come  within  any  one  of  them.  The  bill  does 
not  charge  that  tbe  defendants  failed  to  ac- 
count for  the  funds  and  property  committed 
to  their  charge  as  officers  of  the  corporation, 
or  that  tbe  defendants  have  lost  or  wasted 
by  violation  of  their  duties  any  sums  of  mon- 
ey or  property,  or  that  they  have  acquired 
any  of  the  property  of  the  corporation  to 
themselves,  or  that  an  officer  should  be  sus- 
pended or  removed  for  abusing  his  trust  or 
because  guilty  of  gross  misconduct,  or  that 
there  are  any  vacancies  to  fiU,  or  that  any 
alienation  of  property  of  the  corporation  has 
been  or  la  about  to  be  made  by  the  officers, 
contrary  to  law.  The  complainants  have  no 
right  to  such  an  accounting  as  prayed  for 
unless  authority  is  conferred  by  statute. 

In  Clcotte  y.  Andaux,  53  Midi.  227,  235, 
18  N.  W.  793,  796,  the  court  said:  "In  the 
absence  of  a  statute,  it  is  well  settled,  and 
has  always  been  recognized  law,  that  courts 
of  equity  can  never  interfere  with  the  action 
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of  such  o£Scera  as  have  been  placed  by  the 
corporation  Itself  In  the  control  of  Its  affairs, 
unless  either  in  excess  of  their  discretion  or 
In  aggravated  cases  of  misconduct  amount- 
ing to  actual  or  constructive  fraud."  See, 
also,  Aldrich  v.  Orawford  Chair  Go.,  162 
Mich.  368,  Ue  N.  W.  461 ;  FuUer  v.  McCior- 
mlck,  168  Mich.  618,  121  N.  W.  280. 

[3]  If  fraud  were  properly  charged,  the 
bill  could  be  maintained  under  authority  of 
Miner  t.  Belle  Isle  Ice  Co.,  03  Mich.  97,  63 
N.  W.  218,  17  L.  B.  A  412,  but  In  no  portion 
of  the  bill  of  complaint  is  it  charged  that 
any  act  of  the  defendants  complained  of 
was  done  with  a  fraudulent  intent  Fraud 
cannot  be  Inferred  from  these  acts,  as  they 
are  proper  and  correct  transactions  and  do 
not  of  themselves  import  fraud.  Hale  v. 
Chandler,  3  Mich.  631. 

[4]  With  reference  to  the  claim  of  com- 
plainants that  they  contracted  to  purchase 
the  stock  in  consideration  that  no  salaries 
were  to  be  paid  the  officers,  it  is  dear  that. 
If  complainants'  claim  is  correct,  they  have 
an  adequate  remedy  at  law.  As  stated  in 
defendants'  brief:  "The  amount  of  those  sal- 
aries paid  out  of  the  assets  of  the  corpora- 
tion has  reduced  the  value  of  complainants' 
stock  In  proportion  to  their  holdings,  and 
for  the  wrong  alleged  in  the  payment  thereof 
complainants  may  recover  their  loss  from  the 
defendants  at  law." 

The  order  of  the  circuit  judge  sustaining 
the  demurrer  will  be  affirmed,  with  costs  of 
both  courts  to  defendants.  The  record  will 
be  remanded,  and  complainants  will  be  al- 
lowed 20  days  to  amend  their  bill,  if  they  de- 
sire 80  to  do. 


ASPLUND  v.  CALUMET  &  HECLA  MIN- 
ING CO. 
(Supreme  Coort  of  Michigan.     Nov.  3,  191S.) 

1.  Trial  (|  240*)  —  iNaTBUonoNB  —  Abqu- 

UENTATIVB  ChABOK. 

Where  the  court  instructed  that  the  jury 
were  the  sole  judges  of  the  facts  and  should 
take  the  law  from  the  court  and  apply  it  to 
the  facts  and  find  whether  plaintiff  liad  main- 
tained his  cause  of  action  by  a  fair  preponder- 
ance of  the  evidence,  other  InBtructions,  stat- 
ing the  claims  of  the  parties  in  detail,  were 
mot  objectionable  as  in  the  nature  of  an  argu- 
ment for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  661;  Dec.  Dig.  {  240.*] 

2.  Witnesses  (S  24S*)— ExAiaNATioN— Lkad- 
INO  Questions. 

Where  plaintiff  was  not  versed  in  the  Eng- 
lish language,  and  part  of  his  testimony  was 
given  through  an  interpreter,  it  was  not  an 
abuse  of  discretion  to  permit  leading  questions. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {|  796,  847 ;   Dec  Dig.  i  243.*] 

3.  Master  ano  Servant  ({  288*)— Injuries 
TO  Servant— Mines— Assumed  Bibk. 

Plaintiff,  a  copper  miner,  was  injured  by 
the  fall  of  a  portion  of  a  hanging  wall  of  the 
mine,  the  dangerous  character  of  which  had 
been  called  to  the  attention  of  the  superintend- 
ent who  had  promised  to  support  it     For  a 


month  after  removal  of  a  pillar  under  the  por- 
tion of  the  wall  that  fell,  plaintiff  was  at  work 
above  the  point  where  he  would  have  been  in- 
jured liad  the  rock  fallen;  andj  while  he  knew 
It  was  dangerous  and  so  notified  the  superin- 
tendent the  rock  did  not  fall  until  he  had 
been  reassured  by  the  latter  of  the  safety  of 
the  place,  when  he  resumed  work  where  the  in- 
jury occurred.  Held,  that  plaintiff,  though  hav- 
ing knowledge  that  the  wall  was  dangerous  and 
needed  timbering  to  make  it  safe,  did  not  re- 
gard the  danger  as  so  immediate  as  to  justify 
him  in  disregarding  the  assurances  and  direc- 
tion of  his  superior  and  hence  did  not  assume 
the  risk  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig-  U  1068-1088;  Dec.  Dig.  | 
288.*] 

Error  to  drcult  Court  Houghton  County; 
Samuel  S.  Cooper,  Judge. 

Action  by  Victor  Asplund  against  the  Cal- 
nmet  &  Eecla  Mining  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Argued  before  STEERE,  a  J.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD.  JJ. 

Allen  F.  Rees,  of  Houghton,  for  appellant 
Le  Gendre  &  Driscoll,  of  Laurium,  for  appel- 
lee. 


MOORE,  J.  The  plaintiff  Is  a  miner,  and 
while  at  work  in  the  Osceola  lode  of  defend- 
ant's mine  he  was  injured  by  the  falling  of 
a  considerable  mass  of  rock.  His  thigh  was 
broken,  and  he  received  other  injuries.  Aft- 
er plaintiff  had  put  in  all  his  evidence,  de- 
fendant putting  in  no  evidence,  a  directed 
verdict  was  requested  on  the  part  of  the  de- 
fendant This  request  was  denied.  The  case 
was  submitted  to  a  Jury,  which  returned  a 
substantial  verdict  in  favor  of  the  plaintiff. 
The  case  is  brought  here  by  writ  of  error. 

The  errors  assigned  make  It  necessary  to 
quote  freely  from  the  charge  of  the  court 
which  we  do  as  follows:  "The  plaintiff 
claims  that  he  was  woi^ing  as  a  miner  in  a 
stope  with  a  partner.  That  the  mine  worked 
day  and  night  shift  and  plaintiff  and  his 
partner  were  mnnlng  what  is  known  as  a 
drilling  machine.  That  the  copper  rock  in 
the  mine  was  excavated  from  between  other 
stratA  of  stone  or  rock,  the  upper  of  which 
was  known  as  the  hanging  wall,  and  the  low- 
er of  which  was  known  as  the  foot  wall.  The 
place  where  the  copper  rock  was  is  known 
as  the  vein  and  is  about  nine  feet  wide. 
That  the  shift  boss  was  In  full  charge  of 
the  undergroiud  workings  of  the  mine.  That 
the  company  had  special  gangs  employed  in 
the  mine  for  the  purpose  of  putting  in  timber 
whenever  necessary,  which  gangs  were  known 
as  the  tlmbermen.  That  it  is  no  part  of  the 
duty  of  the  plaintiff  or  his  partner  to  put  In 
timbers,  and  the  only  thing  they  could  do  in 
case  they  deemed  timber  necessary  or  ad- 
visable in  any  place  was  to  apply  to  and 
notify  the  shift  boss,  who  was  the  proper 
person  to  apply  to,  and  that  it  was  the  shift 
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boss'  duty,  and  be  bad  autbority  from  de- 
fendant, to  cause  timbers  to  be  put  in  wber- 
ever  necessary  or  advisable  for  tbe  safety 
of  tbe  men,  and  tbat  tbe  sblft  boss  Is  tbe 
proper  person  to  wbom  to  report  any  defects 
or  ineffldencles  or  dangerous  or  unsafe  place 
In  tbe  mine.  •  •  »  Tbat,  at  tbe  time  of 
tbe  occurrences  of  bis  Injuries,  tbe  plalntlfF 
was  working  in  tbe  first  stope  nortb  of  No. 
15  sbaft  on  the  fourtb  level,  at  a  place  above 
about  30  feet  up  from  tbe  level,  called  the 
point  Tbat,  on  Friday  next  prior  to  the  day 
of  bis  injuries,  be  and  bis  partner  were  work- 
ing in  the  upper  stope  In  the  level  next  to 
tbe  first  stope,  above  tbe  place  where  be  was 
working  when  injured,  and  were  squaring 
this  upper  stope  up  and  bringing  it  as  far 
as  tbe  first  stope.  Tbat  this  upper  stope 
was  just  about  finished  and  was  holed  to  the 
third  level;  that  is,  a  hole  or  opening  had 
been  made  from  this  upper  stope  upward  and 
through  to  tbe  third  level.  Tbat  on  this 
Friday  they  were  told  by  the  shift  boss,  un- 
der whose  charge  they  were,  that,  when  they 
finished  the  work  of  squaring  up  at  the  place 
they  were,  they  were  to  go  down  and  work 
at  tbe  point  in  the  first  stope.  That  on  ttils 
upi>er  six>pe  below  tbe  place  where  they  were 
working  on  Friday,  but  above  the  place 
where  they  would  have  to  work  when  they 
went  down  to  work  in  tbe  first  stope,  was 
a  belly  of  ground  that  did  not  look  safe  to 
the  plaintiff,  and  the  plaintiff  on  this  Friday 
called  the  shift  boss'  attention  to  the  same 
and  told  him  be  thought  it  ought  to  be  tim- 
bered. Tbat  the  place  in  fact  did  need  tim- 
bering, and  it  was  the  defendant's  duty,  and 
tbe  shift  boss'  duty  as  defendant's  agent 
and  representative,  to  see  to  it  that  it  was 
timbered,  and  it  could  have  been  timbered 
with  little  cost  and  expense,  and  tbe  danger 
of  plaintiff's  being  injured  by  rock  falling 
from  it  could  have  thus  been  obviated  and 
avoided.  That  tbe  shift  boss  examined  the 
place  and  told  the  plaintiff  that  it  needed 
timber  and  he  would  send  tbe  timbermen  to 
timber  it  either  that  afternoon  or  tbe  next 
day  and  told  plaintiff  and  his  partner,  who 
had  been  barring  down  loose  rock  from  this 
belly,  not  to  bar  down  any  more  from  it  be- 
cause they  would  make  more  fall.  That  this 
belly  was  not  timbered  on  Friday  afternoon, 
but  the  shift  boss  again  examined  it  on  the 
next  day  (Saturday),  spending  10  or  15  min- 
utes in  examining  it  Tbat  the  plaintiff  did 
not  work  in  the  mine  from-  the  Saturday 
evening  quitting  time  (that  is,  6  o'clock  p.  m.) 
until  the  following  Monday  night,  when  he 
and  his  partner  went  to  work  and  went  into 
this  stope  and  found  their  drilling  machine 
near  the  place  where  they  bad  been  working 
on  Friday  and  Saturday  (tbat  is,  tbe  squar- 
ing up  place)  and  found  tbat  the  work  of 
squaring  up  had  been  completed,  and  that, 
while  they  were  gathering  up  their  tools  and 
waiting  for  him,  the  shift  boss  came  and 
told  plaintiff  and  bis  partner  they  would 
have  to  go  down  to  the  point  (that  Is,  to  tbe 


place  at  the  first  stope  whereat  plaintiff  was 
when  injured).  That  the  plaintiff  again 
apoke  to  the  shift  boss  and  told  him  that  this 
belly  looked  bad  and  asked  him  to  liave  a 
look  at  it,  and  the  shift  boss  thereupon  told 
the  plaintiff  that  the  place  was  aU  right  and 
that  he  (tbe  shift  boss),  would  have  It  tim- 
bered as  soon  as  possible,  or  words  to  that 
effect,  and  told  plaintiff  to  go  on  down  to  the 
point  and  go  to  work  and  that  he  would  be 
all  right;  that  nothing  would  fall  from  tbe 
belly.  That  the  plaintiff  relied  upon  these 
promises  and  assurances  from  the  shift  boss 
and  beUeved  therefrom,  and  from  the  appear- 
ance of  tbe  belly,  that  he  could. safely  work  ^ 
at  the  point  imUl  the  place  would  be  tim- 
bered, and  tbat  because  thereof  he  went  down 
to  the  point  with  his  partner  and  went  to 
work  In  a  careful  and  prudent  manner. 
That  they  set  up  their  drilling  machine  and 
plaintiff  was  just  starting  a  bole  with  a  pick 
and  had  been  working  for  a  few  minutes 
when  a  chunk  of  stone  or  rock  from  the 
belly  fell  therefrom  and  rolled  down  to  the 
place  where  plaintiff  was  working  (tbat  Is, 
to  the  point)  and  struck  tbe  machine  and 
post  and  dragged  them  down  tbe  level  and 
struck  plaintiff  and  broke,  crushing  and  in- 
juring his  leg  and  arm  and  internally  injur- 
ing him,  and  ruptured  him  between  his  legs 
and  otherwise  injured  him.  Mow,  gentle- 
men, these  are  the  claims  of  the  plaintiff 
that  because  of  these  facts  the  defendant 
was  guilty  of  negligence  in  conducting  its 
business,  and  that  because  of  such  negligence 
the  defendant  ought  to  be  held  to  compen- 
sate him  for  tbe  injuries  he  received  in  the 
accident  that  occurred.  Tbe  defendant,  ou 
the  other  band,  denies  it  was  guilty  in  con- 
ducting its  business,  and  denies  the  evidence 
shows  it  neglected  any  duty  it  owed  tbe 
plaintiff,  and  alleges  the  fact  that  it. carried 
on  its  business  in  a  careful  manner  and  did 
all  the  law  requires,  and  denies  tbat  it  should 
be  held  liable  for  tbe  injuries  that  tbe  plain- 
tiff received.  The  defendant  also  claims  tliat 
the  plaintiff  assumed  the  risk  of  working  in 
the  place  where  he  did  work,  he  having 
known  tbat  the  ground  in  question  was  poor 
ground,  and  claims  that  under  his  evidence 
it  was  shown  tbat  he  assumed  whatever  risk 
there  was  in  his  going  to  work  at  the  place 
he  was  working  when  the  accident  happened. 
The  defendant  also  claims  that  in  any  event 
he  was  guilty  of  contributory  negligence  in 
working  as  he  did,  under  tbe  circumstances 
he  did,  and  that  in  any  event  they  should 
not  be  held  liable  in  this  case.  Now,  gentle- 
men, tbat  will  be  the  question  for  you  to  de- 
termine. I  might  say  in  this  case,  as  all 
others,  you  are  tbe  sole  judges  of  tbe  facts. 
I  pass  upon  the  law  and.  you  take  the  law 
as  I  give  it  to  you.  You  take  tbe  law  and 
apply  it  to  tbe  facts  and  find  whether  the 
platatiff  has  maintained  bis  cause  of  action 
by  a  fair  preponderance  of  the  evidence.  I 
charge  you  tbat  if  the  place  where  plaintiff 
was  working  at  tide  time  (at  the  occurrence 
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of  bis  Injuries  was  in  an  unsafe  condition 
for  blm  to  work  in  by  reason  of  the  fact  that 
rock  was  liable  to  fall  or  roll  from  the  belly 
In  qnestlon,  and  the  belly  could  and  should 
bare  been  timbered  by  the  defendant  so  as 
to  prevent  the  falling  or  rolling  of  such  rock, 
and  the  shift  boss  was  a  person  to  whom  the 
defendant  Iiad  intrusted  the  duty  of  looking 
after  and  timbering  such  place  and  causing 
the  same  to  be  timbered  when  necessary,  and 
the  plaintiff  complained  to  the  shift  boss  of 
the  danger  arising  from  the  fact  that  the 
belly  was  untlmbered  and  suggested  or  ask- 
ed that  the  belly  be  timbered  and  was  asked, 
ordered,  or  directed  by  the  shift  boss  to  go 
to  work  at  the  place  where  he  was  injured, 
and  if  the  plaintiff  reasonably  believed  that 
he  could  work  at  such  place  mentioned  with 
safety  until  these  promises  or  assurances  of 
the  shift  boss  were  fulfilled,  then  the  plain- 
tiff would  be  excused  by  the  law  in  going  to 
work  and  remaining  at  work  at  such  place 
for  a  reasonable  time  thereafter  to  await  the 
putting  in  of  such  timber,  and  he  would  not 
be  deemed  to  have  asstimed  the  risk  of  in- 
jury by  rock  falling  and  striking  him,  ow- 
ing to  the  want  of  such  timber  at  such  time, 
unless  the  danger  was  so  imminent  or  glar- 
ing that  a  reasonably  prudent  man  would 
not  even  after  such  promises  apd  assurances 
and  order  or  direction  of  the  shift  boss,  in- 
curred by  entering  and  continuing  the  work 
as  plaintiff  did.  •  *  *  I  charge  you  fur- 
ther a  reasonable  time  for  plaintiff  to  so 
work  awaiting  the  fulfillment  of  an  assur- 
ance or  promise  that  the  belly  would  be  tim- 
bered would  be  such  a  period  of  time  after 
the  time  of  making  the  promise  or  assurance, 
or  promises  or  assurances,  that  the  same 
would  be  timbered,  as  would  preclude  a  rea- 
sonable expectation  on  plaintiff's  part  that 
the  promise  might  be  kept,  or,  stated  In  an- 
other way,  it  would  be  the  time  which  would 
elapse  while  the  plaintiff  was  expecting  the 
promise  to  be  perfoimed.  If  the  plaintiff 
was  in  doubt  as  to  the  safety  of  the  place 
where  he  was  working  at  the  time  he  was 
injured,  and  the  plaintiff  believed  the  shift 
boss  knew  better  than  he  as  to  whether  or 
not  it  was  safe,  and  the  shift  boss  assured 
plaintiff  that  the  place  was  not  unsafe.  It 
would  not  be  contributory  negligence  on 
plaintlff"s  part  to  be  guided  by  the  opinion 
and  assurance  of  the  shift  boss.  •  •  • 
The  plaintiff  was  not  guilty  of  contributory 
negligence  if  at  the  time  of  the  occurrence  of 
his  Injuries  he  was  using  and  exercising  or- 
dinary care  and  prudence  in  performing  his 
work,  having  regard  for  the  situation  in 
which  he  was  working,  and  was  conducting 
himself  the  same  as  a  person  of  ordinary 
care  and  prudence  would  have  conducted 
himself  under  the  same  or  similar  circum- 
stances. He  was  only  required  to  use  and 
exercise  ordinary  care,  and,  if  he  did  that, 
then  he  was  not  guilty  of  contributory  neg- 
ligence. If  you  find  that  the  plaintiff  knew 
or  believed  that  the  hanging  wall  was  In  a 


dangerous  condition,  and  that  in  his  judg- 
ment as  a  miner  be  knew  or  believed  tliat' 
the  hanging  was  poor,  as  he  expressed  it,  or 
If  you  find  that  from  his  experience,  or  from 
what  the  shift  boss  told  him,  or  from  his 
own  observation  or  sounding,  he  believed  or 
should  liave  known  that  the  hanging  was 
likely  to  fall  from  the  place  where  it  did 
fall,  even  though  he  could  not  tell  when  it 
would  fall,  then  I  charge  you  that  the  risk 
of  injury  was  one  which  he  assumed,  and 
your  verdict  must  be  for  the  defendant.  If 
you  find  that  the  plaintiff  knew  or  believed 
or  had  reason  to  know  or  believe  that  the 
hanging  was  liable  to  fall  from  where  it 
did  fall,  and  that  nevertheless  he  went  to 
work  without  objection  under  the  place  which 
he  himself  considered  unsafe,  even  though  he 
may  not  have  known  or  believed  that  the 
rock  would  fall  so  soon,  then  plaintiff  would 
be  guilty  of  contributory  negligence,  and  your 
verdict  must  be  for  the  defendant.  •  •  * 
It  was  the  duty  of  the  defendant  to  furnish 
plaintiff  a  reasonably  safe  place  in  which  to 
do  his  work.  I  charge  you  that  a  person  en- 
tering or  going  into  a  dangerous  place  as- 
sumes all  risk  of  injury  which  an  ordinarily 
careful  and  prudent  person  might  apprehend 
is  liable  to  happen  under  the  circumstances. 
There  is  no  liability  for  an  injury  inflicted 
upon  one  person  by  another,  although  the 
injured  person  be  free  from  fault,  if  the 
cause  of  the  injury  be  unusual  and  one  which 
reasonable  and  careful  foresight  could  not 
have  foreseen  and  guarded  against  In  this 
case  I  charge  you  that  the  defendant  Is  not 
an  absolute  insurer  or  guarantor  of  the  safe- 
ty of  its  employ&i.  Its  duty  was  only  to  ex- 
ercise due  care  in  this  regard,  such  care  as 
an  ordinarily  prudent  person  would  exercise 
under  like  circumstances.  If  it  exercised 
such  care,  then  it  cannot  be  held  liable.  In 
furnishing  a  safe  place,  the  place  Is  to  be 
considered  with  reference  to  the  nature  of 
the  employment  We  recognize  the  fact  that 
some  employments  in  their  very  nature  are 
more  dangerous  than  others.  The  question 
in  this  case  on  this  subject  Is :  Did  the  de- 
fendant furnish  the  plaintiff  a  reasonably 
safe  place  in  the  mine?  I  charge  you,  gen- 
tlemen, the  mere  fact  tliat  an  accident  hap- 
pened does  not  justify  you  in  rendering  a 
verdict  against  the  defendant  That  is  not 
sufficient  The  plaintiff  must  show  to  your 
satisfaction,  by  a  fair  preponderance  of  the 
evidence,  that  the  accident  happened,  and 
that  it  was  the  result  of  negligence  on  the 
part  of  the  defendant  He  must  show  still 
further  that  he  himself  was  not  guilty  of 
any  negligence  which  contributed  to  the  ac- 
cident in  the  slightest  degree.  If  he  was 
guilty  of  any  such  negligence,  then  he  would 
be  guilty  of  contributory  negligence,  and  that 
would  bar  him  from  recovering.  Therefore, 
gentlemen,  it  is  necessary  that  the  plaintiff 
prove  to  your  satisfaction, '  by  a  fair  prepon- 
derance of  the  evidence,  that  this  accident 
happened  as  a  result  of  the  negligence  of  the 
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.defendant,  and  tbat  be  blmself  was  free  from 
any  negligence  which  contributed  to  the  ac- 
cident (that  Is,  any  negligence  which  con- 
tributed in  the  slightest  degree  to  the  acci- 
dent) before  he  Is  entitled  to  recover  at  your 
hands.  *  •  •  I  cliarge  you  further  that 
the  plalntur.  In  the  discharge  of  his  worlc  as 
a  miner.  Is  obliged  to  exercise  care  for  his 
own  safety.  If  he  failed  to  do  so  and  any 
negligence  on  his  part  contributed  in  the 
slightest  degree  to  his  injuries,  he  would  be 
guilty  of  contributory  negligence,  and  that 
would  bar  plaintiff's  right  to  recover,  even 
if  the  defendant  itself  was  guilty  of  negU- 
gence." 

There  was  much  more  of  the  charge,  but 
we  have  quoted  all  of  that  part  of  it  to  which 
objection  is  made. 

[1  ]  Complaint  is  made  of  various  portions 
of  this  charge  and  particularly  to  that  part 
relating  to  the  claim  of  the  plaintlCT.  Coun- 
sel say:  "This  portion  of  the  charge  reads 
very  much  as  If  It  were  based  upon  a  request 
submitted  by  the  plalntUF.  Taking  these 
claims  as  stated  by  the  court,  as  they  read  in 
the  portions  of  the  charge  covered  by  the  as- 
signments of  error,  and  even  more  strongly 
if  read  in  sequence  as  they  occur  in  the 
charge,  they  are  distinctly  In  the  nature  of 
an  argument  in  favor  of  the  plaintiff,  and 
our  main  objection  to  it  is  that  It  Is  argu- 
mentative. This  Is  quite  likely  to  be  the 
gase  where  it  is  attempted  to  state,  as  in 
tills  charge,  the  claims  of  the  plaintiff  with 
regard  to  the  facts  In  detaU." 

A  careful  reading  of  the  charge  does  not 
satisfy  us  the  criticism  is  Justified.  The 
Judge  undertook  to  state  the  claims  of  each 
of  the  parties.  Perhaps  the  charge  states 
them  more  In  detail  than  was  necessary,  but 
the  Judge  was  careful  to  say  to  the  Jury: 
"I  might  say  in  this  case,  as  In  all  others, 
yon  are  the  sole  judges  of  the  facts.  I  pass 
upon  the  law  and  you  take  the  law  as  I  give 
it  to  yon.  Yon  take  the  law  and  apply  it 
to  the  facts  and  find  whether  the  plaintiff 
has  maintained  his  cause  of  action  by  a  fair 
preponderance  of  the  evidence.  •  •  • 
You  are  the  Judges  of  the  weight  of  the  evi- 
dence. You  will  give  the  evidence  ^such 
weight  as  in  your  Judgment  you  feel  it  is 
entitled  to,  and  it,  after  doing  so,  yon  feel 
that  the  plaintiff  has  established  his  case 
by  a  fair  preponderance  of  the  evidence,  then 
you  will  find  a  judgment  in  favor  of  the 
plaintiff.  •  •  •  If,  on  the  other  hand,  the 
I^intlff  has  not  maintained  his  cause  of  ac- 
tion by  a  fair  preponderance  of  the  evidence, 
then  proceed  to  render  a  verdict  in  favor  of 
the  defendant,  and  In  that  case  the  form  of 
yonr  verdict  will  be,  'We  find  for  the  de- 
fendant' '• 

Errors  are  assigned  on  the  admission  of 
testimony  in  relation  to  what  was  said  and 
done  by  Capt  Ipnes,  who  plaintiff  claims 
was  the  boss  of  the  underground  workings. 
We  again  quote  from  the  brief:  "The  ob- 
jections were  overruled  and  the  witness  gave 


the  answers  which  have  been  heretofore  qnot' 
ed  in  this  brief."  "In  the  case  of  Toomey 
v.  Steel  Works,  89  Mich.  249  [50  N.  W.  850], 
this  court  held  as  follows  with  reference  U. 
testimony  of  a  similar  nature:  The  failure 
of  plaintiff  to  produce  such  proof  of  negli- 
gence is  not  excused  by  showing  tbat  the 
foreman  assured  him  that  the  frame  was 
properly  secured.  Even  If  the  foreman  were 
the  defendant's  vice  principal,  he  conld  not 
bind  the  defendant  by  such  a  statement  if 
the  danger  was  as  apparent  to  the  plaintiff 
as  to  him.  •  •  •  An  agent  is  not  by  the 
law  clothed  with  power  to  make  such  repre- 
sentations and  bind  Ills  principal  to  respond 
in  damages  if.  injury  results.'  On  tbls  prin- 
ciple thus  laid  down  by  tills  court  the  tes- 
timony of  the  plaintiff  in  this 'regard  was 
Incompetent  and  the  objection  should  have 
been  sustained." 

We  shall  have  occasion  to  consider  later 
the  principle  of  law  thus  Invoked. 

[2]  Counsel  say  the  court  erred  In  permit- 
ting leading  questions,  citing:  "Yon  may 
state  whether  or  not  you  believed  you  could 
work  there  safely  until  it  was  timbered. 
You  may  state  whether  or  not,  after  the 
shift  boss  told  you  that  nothing  could  fail 
and  to  go  down  there  and  tbat  be  would 
timber  it,  you  believed  you  could  work  safe- 
ly down  there  until  it  was  timbered.  After 
having  been  sent  down  to  the  point  by  the 
shift  boss  on  Monday,  did  yon  think  tbat 
belly  would  come  down  on  you" — and  says 
they  are  examples  of  numerous  infractions 
of  the  rule.  The  record  indicates  the  plain- 
tiff was  not  well  versed  In  the  English  lan- 
guage and  part  of  the  time  his  testimony 
was  given  through  an  Interpreter. 

We  do  not  think  it  can  be  said  the  court 
abused  the  discretion  possessed  by  hlna  in 
regard  to  permitting  leading  questions.  See 
Mason  v.  Partrick,  100  Mich.  577,  69  N.  W. 
239;  Lnngerhausen  v.  Crittenden,  103  HIch. 
173,  61  N.  W.  270;  Webb  v.  Weathers*  Bs- 
tate.  119  Mich.  473,  78  N.  W.  550;  Burnliam 
v.  Insurance  Co.,  119  Mich.  588,  78  N.  W. 
653;  Burnbam  t.  Insurance  Co.,  120  Iflch. 
499,  79  N.  W.  1124. 

[3]  We  now  come  to  the  important  ques- 
tion in  the  case.  It  Is  stated  by  counsel  as 
follows:  "A  verdict  should  have  been  di- 
rected in  favor  of  the  defendant  upon  tbe 
evidence  given  by  tbe  plaintiff,  which  was 
the  only  evidence  In  tbe  case  rating  to  tbe 
circumstances  of  tbe  accident  While  there 
are  other  errors  which  occurred  on  the  trial, 
upon  which  defendant  relies  for  a  reversal 
of  the  judgment  in  favor  of  tbe  plaintiff,  the 
main  question  to  be  submitted  to  this  court 
Is  whether,  upon  the  evidence  of  plaintiff 
himself,  any  cause  of  action  was  established 
which  would  entitle  the  plaintiff  to  recover 
damages  against  the  defendant  It  is  of 
course  conceded  that  the  evidence  In  tbe  case 
must  be  viewed  In  its  most  favorable  aspect 
to  the  plaintiff.  •  •  •  (1)  The  plaintiff, 
having  full  knowledge  of  the  situation  and 
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of  tbe  danger  existing,  assumed  tbe  risk  of 
Injuiy  wben,  wltliout  protest,  he  went  to 
work  nnder  the  belly  on  tbe  night  of  the  ac- 
cident. (2)  The  plaintiff  was  guilty  of  con- 
tributory negligence  because,  without  pro- 
test, be  went  to  work  on  the  night  of  tbe 
accident  with  full  knowledge  of  tbe  existing 
conditions  and  with  full  appreciation  of  the 
danger  therefrom.  (3)  Because  there  is  not 
sufficient  evidence  to  charge  the  defendant 
with  negligence  with  respect  to  plaintiff,  hav- 
ing in  ylew  his  position  and  duties  in  tbe 
mine." 

In  support  of  his  contention,  counsel  cite 
26  Cyc.  pp.  1209  to  1213,  Toomey  v.  Eureka 
Iron  &  Steel  Works,  89  Mich.  249,  60  N.  W. 
850,  and  other  authorities. 

It  is  manifest  that,  to  pass  intelligently 
upon  the  propositions  of  counsel  thus  stated, 
it  is  necessary  to  quote  somewhat  fully  from 
the  material  parts  of  the  testimony  of  the 
plaintiff,  which  we  do  as  follows:  "I  had 
worked  in  this  same  stope  six  months  and  a 
half  altogether.  This  belly  had  been  in  sight 
where  we  could  see  it  about  a  month.  We 
took  tbe  ground  out  from  under  tbe  belly, 
me  and  my  partners,  and  the  other  shift 
men  also.  We  bad  worked  beyond  that  until 
we  got  up  in  the  arch.  I  don't  remember 
positively  If  it  was  about  a  month  before  we 
were  hurt  that  tbe  ground  under  that  belly 
was  taken  out,  but  it  was  at  least  a  month. 
After  we  had  taken  tbe  rock  away  from 
under  we  suspect  it  was  dangerous.  We 
thought  for  a  whole  month  and  perhaps  more 
ttiat  the  t>elly  was  dangerous  ground.  We 
tried  to  take  it  down,  to  pinch  it  down.  We 
couldn't  do  it  We  stiU  considered  it  dan- 
gerous for  that  whole  month.  •  *  *  What 
made  me  think  that  belly  was  dangerous  I 
have  sounded  witb  the  bar.  It  gives  a 
dangerous  sound.  It  'sounds  to  us.  It  did 
sound  that  showed  it  was  dangerous.  We 
got  that  sound  that  indicated  it  was  dan- 
gerous a  month  or  more  before  I  got  hurt 
We  suspect  it  We  thought  it  was  danger- 
ous. We  thought  it  was  going  to  come  down 
some  day.  Tbe  part  of  tbe  belly  that  was 
so  dangerous  as  I  remember,  and  I  thought 
was  going  to  come  down,  was  about  tbe  mid- 
dle. I  didn't  think  that  any  part  of  it  would 
come  down.  It  meant  that  tbe  whole  of  it 
might  come  down.  I  don't  remember  bow 
often  we  used  to  sound  it,  whether  we  would 
sound  It  more  than  just  that  one  time.  It 
was  within  a  month's  time  before  I  was 
hurt  Tbe  shift  boss  sounded  it  Friday  be- 
fore I  was  hart  We  sounded  it  the  same 
time.  I  held  the  lamp  and  I  think  that  the 
shift  boss  bad  tbe  lamp  on  Ids  liat  also.  I 
sounded  it  myself.  We  thought  it  was  dan- 
gerous tbe  way  It  sounded,  but  tbe  shift  boss 
told  us  it  wasn't  dangerous  so  we  believed 
him.  My  partner  and  myself  thought  Rlst- 
Tedt  thought  it  was  dangerous  too.  It  sound- 
ed dangerous  to  me.  That  was  on  Friday. 
I  bad  not  sounded  it  between  the  time,  a 
month  before  that,  and  that  Friday  that  I 


remember.  The  reason  we  didn't  sound  It 
was  we  thought  it  will  stay  up  there.  Q. 
Now  let  me  understand  that  When  you 
sounded  it  a  month  or  more,  or  about  a  month 
before  you  were  hurt,  you  thought  it  was 
dangerous  and  was  likely  to  come  down  at 
any  time.  That's  what  you  told  me,  didn't 
you?  A.  We  didn't  sound  it  Q.  Didn't 
you  sound  the  banging,  that  hanging,  that 
belly,  a  month  before  you  were  hurt  or 
about  a  month?  A.  We  sound  it  elsewhere. 
Q.  Didn't  yon  tell  me  a  little  while  ago  you 
sounded  that  belly?  A  We  didn't  sound  the 
belly  but  we  sounded  other  places  on  the 
belly.  Q.  That  would  be  to  find  out  whether- 
the  belly  was  solid  or  not?  A.  Tea  Q. 
And  In  that  way  you  found  out  that  the  mid- 
dle of  the  belly  was  bad?  A  Yes.  Q.  Now, 
having  found  it  bad  a  month  before,  I  ask 
you  again  if  you  didn't  sound  some  more 
between  that  time  and  the  time  you  were 
hurt?  A  I  don't  remember.  Q.  But  all 
that  time  yon  thought  it  was  going  to  come 
down  some  day?  A.  We  thought  so.  Q.  By 
'we,'  whom  do  you  mean?  A.  My  partner  and 
myselt  Q.  You  both  thought  the  same?  A 
Yea  We  didn't  think  that  all  tbe  time  from 
tbe  time  the  belly  was  first  exposed.  Some- 
times we  thought  of  it  When  we  did  think 
of  it  we  thought  it  was  unsafe,  dangerous, 
and  was  going  to  come  down  some  day.  We 
gave  notice  to  the  opposite  shift  that  the 
banging  looks  poor.  We  told  them  at  the 
belly.  I  don't  remember  how  long  before  we 
were  hurt  that  I  gave  notice  to  the  opposite 
shift  that  tbe  place  was  dangerous,  but  we 
bad  some  talk  some  time.  It  was  some  time 
in  that  month  from  the  time  the  belly  was 
exposed  up  to  the  time  I  was  hurt  I  don't 
know  if  It  was  two  or  three  weeks  before 
I  was  hurt  I  don't  remember  tf  it  was  be- 
fore the  Friday  that  I  told  about  I  don't 
remember  more  than  one  time  giving  them 
notice  that  the  belly  was  dangerous.  We 
told  them  so  they  knew  how  to  look  out  for 
themselvea  That  was  because  we  thought 
it  was  dangerous  and  was  going  to  come 
down.  My  recollection  is  that  my  partner 
wrote  a  letter,  a  sbovt  letter,  and  left  it  down 
in  tbe  mine  on  a  powder  box,  stating,  'Look 
out  the  banging  is  dangerous.'  That  powder 
box  was  on  the  third  level.  It  was  in  the 
level,  not  in  the  stope.  That  was  about  300 
feet  in  from  the  shaft.  It  was  pretty  near 
in  to  this  stope.  My  partner  wrote  that  let- 
ter in  English.  It  said.  The  hanging  looks 
poor ;  look  out  for  it'  It  was  a  part  of  the 
same  belly.  He  said  tliat  in  bis  letter.  I 
recollect  that  be  did  say.  It  seems  to  me 
that  it  was  the  right  thing  to  do  to  get  up  that 
letter.  That's  what  I  thought  at  that  time. 
I  thought  that  because  I  really  believed  that 
the  belly  was  dangerous  and  was  going  to 
come  down  if  we  didn't  look  out  for  it 
That's  Just  what  I  mean.  It's  so  long  time 
passed  since  that  happened  that  I  can't  tell 
about  how  long  that  was  before  I  got  hurt, 
but  It  seems  to  me  that  it  was  during  that 
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montb.  •  •  •  We  went  up  through  that 
hole  to  get  to  the  third.  By  through  that 
hole  I  mean  the  bole  to  the  north  of  where 
we  weie  working.  This  other  hole  that  I 
told  about  was  almost  to  the  comer  which 
we  squared  up.  About  15  feet  from  that 
cofner  north.  We  made  that  hole  Friday 
before  dinner.  Previous  to  that  the  dry  bole 
was  drilled  in  there.  He  put  the  hole 
through  then  the  Friday  morning.  The  shift 
boss,  when  he  came  down,  be  told  us  to  put 
one  hole  in  there  and  blast  before  dinner, 
so  as  to  make  the  opening  through.  He 
said  it  would  be  good  to  put  the  timbers 
through  that  Into  the  belly  that  was  in  the 
stope.  The  hole  was  for  that  That  was 
what  It  was  for.  That  hole  was  about  three 
feet  long.  The  men  could  go  through  all 
right  Just  about  big  enough  for  a  man 
to  go  through.  By  timbers  for  that  belly  I 
mean  for  this  same  belly  that  we  have  been 
talking  about  The  shift  boss  says  it  was 
poor  and  he  says  that  he  was  going  to  put  tim- 
bers in  there,  four  timbers.  That  was  Fri- 
day when  he  said  that  We  thought  it  was 
poor  because  he  also  said  it  was  poor.  We 
knew  it  was  going  to  come  down  some  day. 
We  thought  so  Friday,  because  he  says  that 
it  was  to  be  timbered.  We  thought  so  before 
Friday.  We  didn't  know  that  it  was  dan- 
gerous before  we  were  told;  we  more  or  less 
thought  so ;  but  when  he  said  it  himself  that 
it  was  so  we  believed  him  for  the  reason 
that  he  had  been  working  In  the  mine  for 
20  years.  We  thought  after  he  said  it  was 
poor  we  were  even  more  sure  that  it  was 
going  to  come  down.  We  were  even  more 
sure  after  he  said  it  was  poor  than  we  were 
before.  We  thought  it  was  good  ground, 
but  we  have  a  right  whenever  there  is  a  poor 
place,  or  we  think  the  place  Is  poor,  to  notify 
the  shift  boss,  call  his  attention  to  it  so 
that  he  will  fix  it  up.  We  didn't  have  so 
much  experience  as  the  shift  boss,  and  we 
had  a  right  to  tell  him  about  It,  and  we 
did  tell  him  about  it  one  month  or  more 
before  I  was  hurt,  we  thought  that  was  poor 
ground.  That  was  my  Judgment  as  a  miner, 
and  my  partner's  Judgment  We  didn't 
speak  to  Capt  Fnnis  about  it  untl)  Friday 
before  the  accident  We  thought  he  knew 
that  himself.  It  didn't  look  so  very  bad, 
but  it  appeared  somewhat  bad.  We  thought 
he  would  see  it ;  that's  the  reason  we  didn't 
tell  him  because  it  looked  so  bad  we  thought 
he  would  see  it  himself,  and  he  knew  more 
than  we  did.  Q.  Now,  won't  you  answer  my 
question  directly,  without  telling  what  you 
thought  Capt  Ennis  knew,  or  anything  about 
it?  I  will  repeat  the  question  and  ask  you 
to  answer  it  without  talking  about  Capt 
Unnis.  You  and  Ristvedt  thought  it  looked 
so  bad  that  yon  felt  sure  the  captain  would 
see  it  without  yon  telling  him?  A.  We 
thought  ao.  Q.  And  that's  the  reason  you 
didn't  tell  him?  A.  Yes,  that's  the  reason. 
The  first  time  it  was  spoken  about  between 
us  and  Capt  Ennis  was  Friday  before  the 


accident  He  did  see  that  Friday  morning, 
and  he  asked  me,  'How  is  that  hanging?  and  I 
told  him,  'It  looks  poor.'  The  way  I  said  it  in 
English  to  Capt  Ennis  was:  'He  said,  "How 
that  belly  over  there,  that  belly  look?"  I 
said,  "That  look  kind  of  poor,"  I  said'— and 
he  went  to  look.  He  take  the  bar;  he  try 
that  He  said,  "That  look  poor.'  When  he 
tried  it  with  the  bar  I  thought  it  was  poor. 
It  sounded  poor  to  me,  and  he  said  that 
poor.  That  was  Friday  morning.  Saturday 
I  said  I  didn't  sound  it.  We  thought  all  day 
Saturday  that  it  was  poor.  *  •  •"  On 
the  redirect  examination  he  testified:  "The 
night  of  my  injury  we  had  been  working  on 
the  upper  stope  there  an  hour  and  a  half 
altogether.  Previous  to  that  night  we  had 
been  working  in  the  upper  stope  three  months 
and  a  half.  The  day  of  my  injury  this  belly 
I  have  mentioned  had  been  undermined 
about  a  month.  After  the  rock  was  taken 
out  from  that  belly  we  worked  above  the 
belly  up  to  that  Monday  evening.  That  is  the 
Monday  evening  of  my  injury.  During  that 
time  in  going  to  my  work  we  were  going  by 
the  third  level  through  that  hole. '  When  we 
went  that  way  t«  my  work  we  would  not  be 
required  to  walk  under  the  belly.  The  work- 
ing place  was  above  this  belly.  Q.  After 
having  been  sent  down  to  the  point  by  the 
shift  boss  on  Monday,  did  you  think  that 
the  belly  would  come  down  on  you?  A.  No." 
Un  the  recross-examination  he  testified: 
"Monday  night  we  sounded  the  belly  before 
Capt  Ennis  came.  It  sound  poor  to  me. 
By  that  I  mean  the  sound  we  got  by  hitting 
it  with  the  bar.  We  thought  it  was  what 
we  call  poor  ground,  poor  hanging.  When 
we  had  this  talk  with  the  trammers  the 
trammers  were  in  the  stope  then.  It  was 
before  we  talked  with  the  trammers  that  we 
did  this  Bounding.  When  we  talked  with 
the  trammers  and  told  them  that  the  groand 
was  poor  and  they  said  they  could  see  it 
was  poor,  we  had  already  sounded  it.  That 
was  about  8  o'clock  Monday  night  We 
went  underground  Monday  night  at  7  o'clock, 
leave  surface  at  a  few  minutes  to  7,  and  get 
down  to  oar  work  at  7.  It  was  near  S 
o'clock  that  Capt  Einnis  came.  I  don't  re- 
member Just  the  time.  It  was  after  we  had 
talked  with  the  trammers.  Capt  Ennis  was 
on  the  third  level.  He  talked  to  us  from 
that  hole.  But  he  stayed  up  on  the  tfalrU 
level  and  Just  talked  to  us  down  through 
the  hole.  He  was  kneeling  down  partly  look- 
ing down  through  the  hole  and  talking  to  us. 
He  would  be  six  feet  up  from  us.  •  •  •  " 
In  addition  to  the  authorities  already 
mentioned,  counsel  say:  "The  principle  with 
reference  to  the  effect  of  a  promise  of  the 
employer  to  remedy  the  defect  is  thus  stated 
in  Thompson  on  Negligence,  {  4866:  'On  the 
other  hand,  the  employe  is  deemed  to  accept 
the  risk,  notwithstanding  the  promise  of  the 
employer  to  repair  the  defect  (1)  where  the 
danger  is  great,  obvious,  and  immediate, 
such  as  a  reasonably  prudent  man  would  not 
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encounter.'  A  number  of  cases  are  dted 
in  the  margin  and  we  have  failed  to  see 
anything  which  raises  any  doubt  as  to  the 
proposition  In  any  Jurisdiction." 

In  construing  the  testimony  of  the  plaintiff 
it  should  not  be  forgotten  that,  for  a  month 
after  the  removal  of  the  pillar  under  the 
belly,  plaintiff  was  at  work  above  this  point, 
where  he  would  not  have  been  injured  had 
the  rock  fallen.  While  he  thought  it  dan- 
gerous and  80  notified  Capt  Ennis,  still  the 
rock  had  not  fallen,  and  it  was  not  until 
he  had  been  assured  by  the  captain  that  he 
went  to  work  where  the  Injury  occurred. 

In  Brouseau  v.  Switchboard  Co.,  158  Mich. 
312,  122  N.  W.  620,  27  L.  R.  A  (N.  S.)  1052, 
It  is  said  in  part:  "If  the  employ*,  after 
notifying  the  employer  of  a  dangerous  de- 
fect, is  induced  to  continue  his  work  by  the 
employer's  promise  to  remove  the  defect,  his 
implied  contract  to  assume  the  risk  of  such 
defect  Is  suspended  for  a  reasonable  time,  and 
the  employer  impliedly  contracts  to  assume 
the  risk  of  injury  therefrom  himself.  Re- 
garding the  employer's  promise  to  repair  as 
a  temporary  assumption  of  the  risk  on  his 
part.  It  api>ear8  to  us  illogical  to  hold  that 
the  employe  is  no  longer  charged  with  the 
ob^'lous  risks  of  a  complicated  machine  but 
still  assumes  the  obvious  risks  of  a  simple 
implement  We  deem  it  more  in  accordance 
with  the  principle  upon  which  the  doctrine 
of  assumed  risk  rests  in  this  state  to  hold 
that  It  applies  alike  to  simple  tools  and  com- 
plicated machinery.  See  1  Labatt  on  Master 
and  Servant,  pp.  1223,  1224 ;  Louisville  Hotel 
Co.  r.  Kaltenbrun,  80  S.  W.  1163,  82  S.  W. 
378,  26  Ky.  Law  Rep.  208,  669;  Roux  v. 
Lumber  Co.,  85  Mich.  519,  48  N.  W.  1092,  13 
L.  R.  A.  728,  24  Am.  St  Rep.  102;  LiytUe 
V.  RaUway  Co.,  84  Mich.  289,  47  N.  W.  671; 
Brown  T.  Lennane,  155  Mich.  686,  118  N.  W. 
681  [30  L.  R.  A.  (N.  S.)  453].  We  do  not 
think  it  should  be  bold,  as  a  matter  of  law, 
that  the  directions  of  the  master's  repre- 
sentative did  not  amount  to  a  promise  to  re- 
pair, upon  which  the  plaintiff  had  a  right  to 
rely.  Neither  can  it  be  affirmed,  as  a  matter 
of  law,  that  plalntilf  was  guilty  of  contribu- 
tory negligence  without  entirely  depriving 
him  of  the  protection  afforded  by  the  mas- 
ter's temporary  assumption  of  the  risk.  It 
Is  clear  that,  if  the  mere  use  of  the  dull 
tongs  under  the  surrounding  circumstances 
of  peril  constituted  contributory  negligence, 
the  rule  absolving  plaintiff  from  the  assump- 
tion of  the  risk  which  his  employer  had 
agreed  to  assume  for  the  time  being  would 
be  wholly  valueless,  since  the  rule  only  ap- 
plies where  the  danger  Is  not  so  Imminent 
that  an  ordinarily  prudent  man  would  not 
assume  the  risk  itself.  Mann  v.  Railway  Co., 
124  Mich.  641,  83  N.  W.  506.  If  plaintiff  was 
guilty-  of  contributory  negligence,  therefore. 
It  was  because  he  went  on  using  the  dull 
tongs  which  the  employer  requested  him  to 
continue  using.  According  to  his  testimony,  he 
used  them  with  proper  care,  in  reliance  upon 


the  orders  and  promises  of  his  employer. 
The  plaintiff,  It  may  reasonably  be  assumed, 
would  to  some  extent  have  his  fears  allayed 
by  the  commands  of  a  master,  whose  duty  It 
would  be  not  to  send  him  Into  danger,  and 
who  might  therefore  be  supposed  to  know, 
when  he  gave  the  command,  that  the  dangers 
were  not  such  or  so  great  as  the  servant  bad 
apprehended.  •  •  •  Moreover,  the  assur- 
ances remove  all  ground  for  the  argument 
that  the  servant,  by  continuing  the  employ- 
ment, engages  to  assume  its  risks.  So  far 
as  the  particular  peril  Is  concerned,  the  im- 
plication of  law  is  rebutted  by  the  giving 
and  accepting  of  the  insurance,  for  nothing  is 
plainer  or  more  reasonable  than  that  the  par- 
ties may  and  should,  where  practicable,  come 
to  an  understanding  between  themselves  re- 
garding matters  of  this  nature.'  Cooley  on 
Torts,  pp.  656,  559,  quoted  VTlth  approval  In 
Roux  V.  Lumber  Co.,  supra.  It  Is  difficult  to 
believe  that  any  employer  would 'Induce  an 
employe  to  continue  a  service  which  he  be- 
lieved would  probably  result  In  his  serious 
Injury.  It  Is  obvious  that  the  plaintiff  be- 
lieved that  notwithstanding  the  apparent 
danger,  he  could  escape  Injury  in  continuing 
his  work.  He  had  used  the  tongs  without  In- 
jurious results  from  their  slipping  up  to  the 
time  of  his  injury.  •  •  •  In  the  light 
of  the  testimony  as  to  the  results  attending 
the  use  of  the  tongs  before  and  after  the 
plaintiff's  Injuries,  I  do  not  think  that  It 
should  be  determined,  as  a  matter  of  law, 
that  the  danger  was  so  Imminent  and  great 
that  It  was  sheer  recklessness  on  the  part  of 
the  plaintiff  to  obey  the  directions  of  his 
employer,  relying  upon  his  assurances.  The 
Judgment  Is  reversed,  and  a  new  trial  grant- 
ed." 

The  language  used  in  Runlans  v.  Keller  & 
Brady  Co.,  141  Ky.  827,  133  S.  W.  060,  is 
germane  here:  "This  Is  a  case  in  which  the 
master  and  servant  both  knew  that  the  roof 
had  not  been  scaled,  and  wherein  the  master, 
in  the  presence  of  the  servant,  examined  the 
roof,  assured  the  servant  that  It  was  safe, 
and  directed  him  to  remove  the  debris  before 
scaling  the  wall  so  that  an  approat-hlng 
train  might  pass.  The  general  rule  is  that, 
when  a  master  directs  an  employe  to  enter 
a  dangerous  place  to  labor  and  the  employe 
complies  with  that  order  and  Is  Injured,  he 
can  recover  from  the  master,  unless  the  dan- 
ger was  so  obvious  and.  Imminent  that  an 
ordinarily  prudent  person  would  not  have 
undertaken  the  work,  even  though  ordered 
by  his  master  to  do  so.  This  la  a  question 
for  the  Jury  to  determine.  I.  C.  R.  Co.  v.  Ed- 
monds, 111  S.  W.  331,  33  Ky.  Law  Rep.  933. 
In  Pullman  Co.  v.  Geller,  128  Ky.  72,  107  S. 
W.  271,  32  Ky.  Law  Rep.  884,  129  Am.  St 
Rep.  295,  this  court,  in  speaking  of  the  rule 
that  obtains  when  a  servant  of  his  own  voli- 
tion enters  a  place  of  work  knowing  the  dan- 
ger, said:  'This  rule  must,  however,  be  ap- 
plied with  some  modification  if  the  work  Is 
done  in  an  emergency^  and  by(^tfie  direction 
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of  tbe  master,  or  by  bis  express  command  In 
tbe  absence  of  an  emergency,  and  the  mas- 
ter gives  tbe  servant  to  understand  that  he 
does  not  consider  tbe  risk  one  which  a  pru- 
dent man  would  refuse  to  undertake.  In 
such  event  the  servant,  notwithstanding  his 
knowledge  of  the  danger,  has  a  right  to  rely 
on  his  master's  Judgment,  unless  his  own  Is 
so  clearly  opposed  thereto  that  In  fact  he 
does  not  rely  upon  the  master's  'opinion.' 
*  *  *  In  tbe  case  of  Stephens  v.  Hannibal 
&  St  J.  By.  Co.,  96  Mo.  212,  9  S.  W.  591,  9 
Am.  St  Bep.  336,  tbe  court  said:  'So,  too, 
where  the  danger  Is  patent  and  Is  known  to 
tbe  servant  the  master  may  be  liable  for  In- 
juries resulting  therefrom,  as  where  he  has 
lulled  the  servant  Into  a  sense  of  security  by 
Insisting  there  Is  no  danger  or  has  promised 
to  remove  the  defect  Wood  on  Master  and 
Servant  {  352.  And,  more  to  the  point  in 
this  case,  a  recent  text-book  uses  this  lan- 
guage: "If,  therefore,  the  master  orders  tbe 
servant  Into  a  situation  of  danger,  and  he 
obeys,  and  Is  thereby  injured,  tbe  law  will  not 
deny  him  a  remedy  against  the  master  on  the 
ground  of  contributory  negligence,  unless  the 
danger  was  so  glaring,  that  no  prudent  man 
would  have  entered  Into  It  even  where,  like 
tbe  servant  be  was  not  entirely  free  to 
choose.'"  •  •  •  The  Nebraska  court  In 
the  case  of  Chicago,  B.  I.  &  P.  By.  Co.  v.  Mc- 
carty, 49  Neb.  475,  68  N.  W.  663,  announced 
tbe  rule,  which  Is  a  .reasonable  one,  to  be  as 
follows:  'Our  conclusion,  after  a  considera- 
tion of  tbe  subject.  Is  that  it  Is  a  harsh  and 
unreasonable  rule  which  charges  a  servant 
when  commanded  to  perform  an  act  by  his 
master,  with  the  duty  of  at  once  determining 
whether  or  not  tbe  act  can  be  safely  per- 
formed and  then  performing  it  at  his  peril,' 
or  refusing  to  perform  it  at  the  expense  of 
losing  his  employment  The  risk  Incurred  by 
obeying  a  negligent  command  of  tbe  master 
is  not  one  ordinarily  Incident  to  the  servant's 
employment  and  is  not  an  assumed  risk,  be- 
cause negUgence  on  the  part  of  tbe  master 
Is  not  presumed  to  be  a  feature  of  tbe  em- 
ployment •  •  •'  In  Shearman  &  Bed- 
field  on  Negligence,  1 186,  we  find  the  follow- 
ing: The  true  rule  in  this,  as  In  all  other 
cases.  Is  that  If  tbe  master  gives  the  servant 
to  understand  that  he  does  not  consider  the 
risk  one  which  a  prudent  person  would  re- 
fuse to  undertake,  the  servant  has  a  right 
to  rely  upon  his  master's  Judgment  unless 
his  own  is  so  clearly  opposed  thereto  that  in 
fact  be  does  not  rely  upon  the  master's  opin- 
ion. So,  If  tbe  peculiar  risk  of  tbe  act  com- 
manded by  the  master  is  not  obvious,  the 
servant  has  a  right  to  assume  that  he  Is  not 
sent  into  any  unusual  i)eril,  and  he  Is  not 
bound  to  investigate  into  tbe  risk  before 
obeying  bis  orders.  A  servant  is  not  called 
upon  to  set  up  his  unaided  Judgment  against 
that  of  his  superiors;  and  be  may  rely  upon 
their  advice  and  still  more  upon  their  orders, 
notwithstanding  many  misgivings  of  bis  own. 


If  tbe  master  directs  tbe  servant  to  do  some 
act  which  is  dangerous,  but  wbicb  could  be 
made  less  dangerous  by  tbe  use  of  special 
care  on  the  part  of  the  master,  tbe  servant 
has  a  right  to  assume  that  such  special  care 
will  be  taken  and  does  Aot  take  tbe  greater 
risk  upon  himself.  If  the  master  calls  sud- 
denly upon  the  servant  under  circumstances 
which  give  no  time  for  consideration,  •  •  • 
he  is  bound  to  indemnify  the  servant  for 
injuries  sustained  through  obedience  to  snch 
a  call.  The  servant's  dei)endent  and  Inferior 
position  Is  to  be  taken  into  consideration; 
and,  If  tbe  master  gives  blm  positive  orders 
to  go  on  with  tbe  work  under  perlloas  cir- 
cumstances, the  servant  may  recover  for  an 
injury  thus  incurred,  if  the  work  was  not 
obviously  so  dangerous  that  no  man  of  ordi- 
nary prudence  would  have  obeyed." 

Many  other  authorities  to  the  like  effect 
m^y  be  found  In  tbe  brief.  In  tbe  Instant 
case  it  is  a  fair  inference  from  tbe  testimony 
that  while  the  plaintiff  regarded  the  hanging 
wall  as  80  dangerous  as  to  need  timbering 
to  make  It  safe,  be  did  not  regard  the  danger 
as  so  immediate  as  to  Justify  him  in  disre- 
garding tbe  assurance  and  tbe  direction  of 
bis  superior.  The  questions  presented  by  tbe 
record  could  not  properly  be  withdrawn  from 
the  Jury. 

Judgment  is  alllrmed. 


PEOPLE  ex  rel.  ATTT.  GEN.  T.  QUINGT 
MINING  CO. 

(Supreme  Court  of  Michigan.     Nov.  3,  1913.) 

Taxation  (|  889*)— iREsarrAircE  Tax — Zoa.- 

BILITT   OF   COBPOBATIONS. 

The  Inheritance  Tax  Law  of  1899  (Pub. 
Acts  1899,  No.  188)  as  amended  by  Pub.  Acb 
1903,  No.  195,  provides  by  section  9  that  no 
corporation  having  control  over  any  assets  shall 
deliver  or  transfer  tbe  same  to  any  person  other 
than  executor,  administrator,  trustee,  or  gnard- 
lan,  duly  qnalified  under  the  laws  of  tbe  state, 
until  the  tax  shall  have  been  paid,  and  that 
no  safe  deposit  company,  trust  company,  or 
bank,  or  other  Institntion  or  person  holdioar  se- 
curities or  eissets  of  a  decedent  shall  deliver 
tbe  same  to  the  le^l  representatives  of  such 
decedent  unless  notice  of  the  time  and  place  of 
such  transfer  be  served  upon  tbe  county  treas- 
urer, and  failure  to  serve  such  notice  shall  ren- 
der such  company  or  personB  liable  for  the  pay- 
ment of  the  mheritance  tax  due  on  the  stock. 
Held,  that  a  domestic  mining  company  was  not 
liable  for  the  payment  of  the  tax  on  capital 
stock  belonging  to  a  nonresident  which  it  traos- 
ferred  on  tbe  'books,  issuing  a  new  certificate 
therefor,  without  notice  to  the  county  treasarer, 
for  the  corporation  was  not  within  the  classes 
mentioned  by  the  statnte,  and  it  had  no  con- 
trol over  the  stock ;  tbe  absolute  property  in  it 
belonging  to  the  decedent 

[Ed.  Note. — For  other  cases,  see  TaxaUoo, 
Cent  Dig.  i  1710;  Dec  Dig.  i  889.*] 

Error  to  Circuit  Court,  Wayne  County; 
Ueorge  S.  Hosmer,  Judge. 

Action  by  tbe  People  of  the  State  of  Mich- 
igan, on  the  relation  of  the  Attorney  Gen- 
eral, against  the  Qulncy  Mining  Company. 


•For  other  caaas  mo  lame  topic  and  sectlou  NUMBBR  In  Deo.  Die  A  Am.  Dig.  Knj-No.  8«rlM  *  Rep'r  ladezM 
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There  was  Judgment  for  plaiutifl,  and  de- 
fendant brings  error.    Reversed. 

Argued  before  STEERE,  C.  J.,  and  MOORE, 
BROOKE,  SIONB,  OSTRANDER,  and  BIRD, 
JJ. 

Otto  Klrctaner,  of  Detroit,  for  appellant 
Roger  I.  Wykes,  Atty.  Gen.,  and  L.  D.  Aver- 
Ill,  ABSt  Atty.  Oen.,  for  the  People. 

STONE,  J.  In 'this  case  the  question  Is 
as  to  the  liability,  under  our  Inheritance 
Tax  Law,  of  a  domestic  corporation  which 
has  transferred  upon  its  books  the  stock  of 
a  nonresident  decedent,  and  Issued  a  new 
certificate  therefor,  before  payment  of  the 
Inheritance  tax,  and  without  giving  notice, 
either  of  such  transfer  or  th^  issuing  of 
such  new  certificate,  to  the  proper  county 
treasurer.  The  question  Is  raised  by  demur- 
rer to  the  declaration,  by  which  It  appears 
that  one  John  Blackle,  domiciled,  at  the  time 
of  his  death,  at  Brookllne,  In  the  state  of 
Massachusetts,  was  the  owner  In  his  own 
right  of  25  shares  of  the  capital  stock  of  the 
defendant,  a  Michigan  corporation,  formed 
and  existing  under  the  Michigan  statute  that 
provides  for  the  formation  of  mining  com- 
panies, being  Act  No.  113  of.  the  Public  Acts 
of  1877,  and  the  acts  amendatory  thereof. 

Decedent  made  a  will  that  was  duly  pro- 
ttated  by  the  surrogate  court  for  Suffolk  coun- 
ty, in  the  state  of  Massachusetts.  Under 
that  will  thus  probated,  his  executrix  trans- 
ferred said  25  shares  of  stock  to  a  legatee 
named  in  the  will.  The  legatee  surrendered 
bis  stock  certificate  to  the  defendant  com- 
pany, which  made  a  transfer  of  the  stock 
upon  its  books,  and  issued  to  him,  said  lega- 
tee. In  his  own  name,  a  certificate  for  said 
stock,  without  giving  notice,  either  of  such 
transfer  upon  Its  books,  or  of  the  issue  of 
the  new  certificate  to  the  legatee,  to  the 
proper  county  treasurer.  The  facts  are  ful- 
ly set  out  in  the  declaration.  Defpnriant  de- 
murred. The  demurrer  was  overruled.  De- 
fendant elected  to  stand  by  its  demurrer. 
Thereupon  the  court  rendered  a  final  Judg- 
ment for  the  plaintiff,  and  against  the  de- 
fendant for  the  amount  of  the  tax.  This  be- 
ing an  amicable  action,  the  court,  agreeably 
to  the  stipulation  of  the^jarties,  ordered  that 
no  costs  be  allowed  the  prevailing  party. 
The  defendant  has  brought  the  case  here 
upon  writ  of  error,  and  contends  that  It  Is 
not  liable  to  pay  said  inheritance  tax,  be- 
cause: (1)  No.  such  liability  is  imposed  by 
the  common  law.  (2)  It  is  not  Imposed  by 
statute. 

The  Michigan  Inheritance  Tax  Law  was 
adopted  In  1899,  being  Act  No.  188,  and  was 
amended  in  every  section  but  one  by  Act  No. 
195  of  the  PubUc  Acts  of  1903.  This  action 
Is  brought  under  section  14  of  the  act  of 
1903,  which,  among  other  things,  provides: 
"As  a  cumulative  remedy  for  the  collection 
of  the  tax,  the  state  may  proceed  by  an  ac- 
tion of  assumpsit  In  any  court  of  competent 
14SN.W.— tt 


Jurisdlctton."  It  wlU  be  noted  that  by  this 
provision  no  new  liability  was  Imposed;  but 
an  additional  or  cumulative  remedy  was 
given. 

It  will  be  well  for  us  to  notice  next  the 
provisions  of  our  statute  (sections  3  and  6 
of  the  act  of  1903)  enumerate  the  persons 
chargeable  with  the  payment  of  this  tax 
thus: 

"Sec.  8.  Every  such  tax  shall  be  and  re- 
main a  lien  upon  the  property  transferred 
until  paid,  and  the  person  to  whom  the  prop- 
erty is  so  transferred  and  the  administrator, 
executor,  and  trustee  of  every  estate  so  trans- 
ferred, shall  be  personally  liable  for  such 
tax  until  Its  payment    •    •    *  " 

"Sec.  6.  •  •  *  Any  such  administrator, 
executor,  trustee  or  other  person  having  In 
charge  or  in  trust  any  legacy  or  property 
for  distribution  subject  to  such  tax,  shall 
deduct  the  tax  therefrom;  and  within  thirty 
days  thereafter  shall  pay  over  the  same  to 
the  county  treasurer,  as  herein  provided. 
•  •  •  He  shall  hot  deliver  or  be  compelled 
to  deliver  any  specific  legacy  or  property  sub- 
ject to  tax  under  this  act  to  any  person  untQ 
the  tax  assessed  thereon  has  been  paid  to 
him  or  to  the  county  treasurer." 

Obviously,  these  two  sections  apply  only 
to  domestic  executors,  administrators,  and 
trustees.  Special  provision  is  made  by  sec- 
tion 9  of  the  act  of  1903  for  the  payment  of 
the  tax  by  foreign  executors,  administrators, 
and  trustees,  as  follows:  "If  a  foreign  ex- 
ecutor, administrator  or  trustee  shall  assign 
or  convey  any  stock  or  obligation  In  this 
state  standing  in  the  name  of  a  decedent  or 
in  trust  for  a  decedent  liable  to  any  such 
tax,  the  tax  shall  be  paid  to  the  treasurer 
of  the  proper  county  on  the  transfer  thereof; 
and  any  corporation,  person  or  peraont  hav- 
ing control  over  any  such  assets,  shall  not 
deliver  or  transfer  the  same  to  any  person 
or  corporation  other  than  an  executor,  ad- 
ministrator, trustee  or  guardian  duly  gwM- 
fled  under  the  laws  of  this  state,  until  the 
tax  to  which  the  same  is  liable  has  been 
paid  as  provided  in  this  act.  No  safe  de- 
posit company,  trust  company  bank  or  other 
Institution,  person  or  persons  holding  securi- 
ties or  assets  of  a  decedent  shall  deliver  or 
transfer  the  same  to  the  executors,  admin- 
istrators, or  legal  representatives  of  said  de- 
cedent or  their  assignees  unless  notice  of  the 
time  and  place  of  such  Intended  delivery  or 
transfer  be  served  upon  the  county  treas- 
urer by  said  company,  bank.  Institution,  per- 
son or  persons,  at  least  five  days  prior  to  the 
said  delivery  or  transfer.  And  It  shall  be 
lawful  for  tiie  said  county  treasurer  and  is 
hereby  made  his  duty  personally  or  by  rep- 
resentative, to  examine  said  securities  or  as- 
sets at  the  time  of  or  prior  to  such  delivery 
or  transfer.  Failure  to  serve  such  notice  or 
to  allow  such  examination  on  the  delivery  or 
transfer  herein  prohibited,  shall  render  such 
safe  deposit  company,  bank,  or  other  insti- 
tution, person  or  persons  liablOi  to,.the 
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ment  of  tbe  tax  due  or  to  become  due  upon 
said  securities  or  assets  in  pursuance  of  the 
provisions  of  this  act"  The  part  printed  In 
italics  was  no  part  of  the  section  as  original- 
ly enacted;  it  was  Inserted  by  amendment 
in  1903. 

1.  It  will  not  be  necessary  for  ua  to  dis- 
cuss the  question  raised  by  appellant,  that 
no  liability  is  Imposed  upon  the  defendant  at 
common  law  to  pay  this  tax,  because  the 
entire  contention  of  the  Attorney  General  is 
that  the  liability  is  one  Imposed  by  statute. 

2.  This  brings  us  to  the  consideration  of 
the  main  question  in  the  case.  Tbe  ap- 
pellant does  not  question  tbe  right  of  the 
state  to  inhibit  a  corporation  organized  un- 
der its  laws  from  registering  a  transfer  of 
its  stock  upon  its  books  under  the  pain  of 
liability  to  pay  the  inheritance  tax,  if  any  is 
due  thereon.  The  question  is.  Has  the  state 
done  so?  It  Is  tbe  claim  of  tbe  appellant 
that  neither  the  statute  under  which  the  de- 
fendant was  organized  nor  its  by  by-laws, 
nor  both  combined,  give  the  corporation  con- 
trol of  the  stock  of  its  stockholders.  It  is 
urged  that  the  title  to  stock  may  be  trans- 
ferred by  an  assignment  and  delivery  of  the 
stock  certificate,  and  that  the  transfer  of 
such  stock  upon  the  books  of  the  company  is 
not  necessary  to  effect  such  transfer  of  ti- 
tle, and  the  following  cases  are  cited  In  sup- 
port of  this  position :  Mandlebaum  t.  North 
American  Mining  Co.,  4  Mich.  465;  Newber- 
ry y.  Detroit  &  Lake  Superior  Iron  Co.,  17 
Mich.  141;  McLean  v.  Medicine  Co.,  96  Mich. 
479,  56  N.  W.  68,  and  cases  cited;  May  v. 
Cleland,  117  Mich.  45,  75  N.  W.  129,  44 
L.  R.  A.  163;  Rough  r.  Breltung,  117  Mich. 
48,  75  N.  W.  147;  Foster  v.  Row,  120  Mich. 
1,  79  N.  W.  696,  77  Am.  St  Rep.  565;  Michi- 
gan Trust  Co.  Y.  Comstock,  123  Mich.  689,  82 
N.  W.  527;  May  v.  McQuillan,  129  Mich.  392, 
89  N.  W.  45;  Lufkln  Rule  Co.  v.  Secretary 
of  State,  163  Mich.  30,  127  N.  W.  784. 

The  Attorney  General  does  not  question 
the  authorities  above  cited  by  appellant,  but 
claims  that  there  are  Intervening  superior 
rights  or  equities  of  the  state  here  which 
render  them  inapplicable.  If  there  are  any 
such  superior  rights  or  equities,  it  is  conced- 
ed that  the  same  are  based  upon  or  grow 
out  of  the  very  terms  of  the  statutes  that 
we  are  here  considering.  In  other  words, 
the  right  to  maintain  this  action,  if  It  ex- 
ists, is  because  of  the  statutory  liability  of 
the  defendant  In  this  case.  If  no  such  stat- 
utory liability  exists,  then  the  state  has  no 
intervening  superior  rlghte  or  equities. 

We  are  of  the  opinion  that  the  provisions 
of  section  9,  above  quoted,  are  not  applicable 
to  this  defendant  because  it  Is  not  a  safe  de- 
posit company,  trust  company,  bank,  or  other 
institution  or  person  holding  securities  or  as- 
sets of  tbe  decedent,  or  controlling  the  same. 
In  no  Just  sense  can  It  be  said  that  the  de- 
fendant holds  or  controls  the  stock  upon 
which  the  inheritance  tax,  sought  to  be  im- 
posed here,  is  chargeable. 


We  are  of  opinion  that  the  defendant  is 
not  liable  to  pay  this  tax,  because  no  such  li- 
ability is  Imposed  by  the  statute.  It  cannot 
be  said  that  the  defendant  either  "had  con- 
trol over"  the  stock  in  question,  or  "held"  it 
Stock  in  a  corporation,  absolutely  owned  by 
an  individual,  is  his  own  property,  which  he 
may  sell  or  dispose  of  as  he  sees  fit  and  tbe 
corporation  has  no  "control  over"  it,  nor  does 
the  corporation  "bold"  it,  within  tbe  meaning 
of  the  statute.  The  statute  enumerates  the 
persons  liable  to  pay  the  tax,  and  does  not 
include  the  defendant  We  think  that  this 
conclusion  is  in  harmony  with  the  history  of 
the  legislation  imposing  the  so-called  inherit- 
ance tax.  We  said  in  Re  Stanton's  Estate, 
142  Mich.  491,  495,  105  N.  W.  1122,  1123,  in 
speaking  of  the  statute  Imposing  tbe  tax: 
"The  statute  is  adopted,  together  with  a  Ju- 
dicial interpretation  of  the  language  above 
quoted,  from  the  state  of  New  York." 

The  New  York  legislation  upon  this  subject 
has  l)een  as  follows:  By  section  11  of  chap- 
ter 483  of  1885,  being  the  lOSth  Session  of 
the  Legislature  of  that  state.  It  was  provid- 
ed: "Whenever  any  foreign  executor  or  ad- 
ministrator shall  assign  or  transfer  any  stocks 
or  loans  in  this  state,  standing  in  tbe  name 
of  a  decedent,  or  In  trust  for  a  decedent, 
which  shall  be  liable  to  the  said  tax,  sadi 
tax  shall  be  paid  to  tbe  treasurer  or  comp- 
troller of  the  proper  county  on  tbe  transfer 
thereof,  otherwise  the  corporation  permit- 
ting such  transfer  shall  become  liable  to  pay 
such  tax,  provided  that  such  corporation  has 
knowledge  before  such  transfer  that  such 
stocks  or  loans  are  liable  to  said  tax." 

By  this  early  New  York  statute,  liability  to 
pay  tbe  tax  was  thus,  in  express  terms,  Im- 
posed upon  the  corporation  that  made  the 
transfer  of  tbe  stock  upon  Ite  books.  But 
this  law  was  again  amended  in  1892,  as  ap- 
pears by  section  9  of  chapter  399  of  the  115th 
Session  of  the  Legislature  of  New  York.  That 
section  reads  as  follows:  "If  a  foreign  exec- 
utor, administrator  or  trustee  shall  assign  or 
transfer  any  stock  or  obligations  in  this  state 
standing  in  the  name  of  a  decedent,  or  in 
trust  for  a  decedent,  liable  to  any  such  tax, 
the  t&'X  shall  be  paid  to  the  treasurer  of  the 
proper -county  or  tbe  comptroller  of  the  city 
of  New  York  on  the  transfer  thereof.  No 
safe  deposit  company,  bank  or  other  Instlttt- 
tion,  person  or  persons  holding  securities  or 
assete  of  a  decedent  shall  deliver  or  transfer 
the  same  to  the  executors,  administrators  or 
legal  representatives  of  said  decedent  unless 
notice  of  the  time  and  place  of  such  intended 
transfer  be  served  upon  the  county  treasurer 
or  comptroller  at  least  five  days  prior  to  the 
said  transfer.  And  it  shall  be  lawful  for  the 
said  county  treasurer  or  comptroller,  person- 
ally or  by  representative,  to  examine  said  se- 
curities or  assets  at  the  time  of  such  delivery 
or  transfer.  Failure  to  serve  such  notice  or 
to  allow  such  examination  shall  render  said 
safe  deposit  company,  trust  company,  bank 
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or  other  Instltntlon,  person  or  persons  liable 
to  the  payment  of  the  tax  dne  npon  said  se- 
curities or  assets  In  pursuance  of  the  provi- 
sions of  this  act" 

The  provisions  of  tlie  section  of  the  Michi- 
gan Inheritance  Tax  Law  of  1903  are  sub- 
stantially the  same  as  the  last  above-quoted 
statute  of  New  York;  but  the  Leglslnture  of 
New  York,  In  1902,  again  amended  the  law. 
See  Laws  of  New  York,  125th  Session,  voL  1, 
p.  332.  We  quote  that  statute  even  at  the 
risk  of  prolixity.    It  is  as  follows: 

"Sec.  22a  Liability  of  Certain  Corporations 
to  Tax.  If  a  foreign  executor,  administrator 
or  trustee  shall  assign  or  transfer  any  stock 
or  obligations  in  this  state  standing  in  the 
name  of  a  decedent,  or  In  trust  for  a  dece- 
dent, liable  to  any  such  tax,  the  tax  shall  be 
paid  to  the  treasurer  of  the  proper  county  or 
the  state  comptroller  on  the  transfer  thereof. 
No  safe  deposit  company,  trust  company,  cor- 
poration, bank  or  other  institution,  person  or 
persons  having  in  possession  or  under  control 
securities,  deposits  or  other  assets  of  a  deca- 
dent, including  the  shares  of  the  capital  stock 
ot,  or  other  interests  in,  the  safe  deposit 
company,  trust  company,  corporation,  bank 
or  other  institution  making  the  delivery  or 
transfer  herein  provided,  shall  deliver  or 
transfer  the  same  to  the  executors,  adminis- 
trators or  legal  representatives  of  said  dece- 
dent, or  ut)on  their  order  or  request,  unless 
notice  of  the  time  and  place  of  such  Intended 
delivery  or  transfer  be  served  upon  the  state 
comptroller  at  least  ten  days  prior  to  said 
delivery  or  transfer;  nor  shall  any  such  safe 
deposit  company,  trust  company,  corporation, 
bank  or  other  Institution,  person  or  iwrsons 
deliver  or  transfer  any  securities,  deposits  or 
other  assets  of  the  estate  of  a  nonresident 
decedent  including  the  shares  of  the  capital 
stock  of,  or  other  Interests  In,  the  safe  depos- 
it company,  trust  company,  corporation,  bank 
or  other  institution,  making  the  delivery  or 
transfer,  without  retaining  a  sufficient  por- 
tion or  amount  thereof  to  pay  any  tax  and 
penalty  which  may  thereafter  be  assessed  on 
account  of  the  delivery  or  transfer  of  such 
securities,  deposits  or  other  assets  including 
the  shares  of  the  capital  stock  of,  or  other 
Interests  in,  the  safe  deposit  company,  trust 
company,  corporation,  bank  or  other  institu- 
tion making  the  delivery  or  transfer,  under 
the  provisions  of  this  article,  unless  the  state 
comptroller  consents  thereto  in  writing.  And 
It  shall  be  lawful  for  the  said  state  comptrol- 
ler, personally,  or  by  representative,  to  ex- 
amine said  securities,  deposits,  or  assets  at 
the  time  of  such  delivery  or  transfer.  Fail- 
ure to  serve  such  notice  and  to  allow  such 
examination  and  to  retain  a  sufficient  portion 
or  amount  to  pay  such  tax  and  penalty  as 
herein  provided,  shall  render  said  safe  depos- 
it company,  trust  company,  corporation,  bank 
or  other  institution,  person  or  persons  liable 


to  the  payment  of  three  times  the  amount  of 
the  tax  and  penalty  due  or  thereafter  to  be- 
come due  upon  said  securities,  deposits  or 
other  assets,  including  the- shares  of  the  cap- 
ital stock  of,  or  other  Interests  in,  the  safe 
deposit  company,  trust  company,  corporation, 
bank  or  other  institution,  making  the  deliv- 
ery or  transfer;  and  the  payments  as  here- 
in provided  shall  be  enforced  in  an  action 
brought  in  accordance  with  the  provisions  of 
section  two  hundred  and  thlrty-flve  of  this 
chapter." 

It  therefore  appears  that  section  9  of  the 
Michigan  law  was  substantially  the  law  of 
New  York  as  passed  in  1892.  Were  our  stat- 
ute like  the  section  last  above  quoted,  there 
would  be  no  question  as  to  the  liability  of 
the  defendant,  because  that  statute  imposed 
upon  a  corporation,  making  a  transfer  of  its 
own  stock  upon  its  books,  a  liability  for  the 
payment  of  the  tax;  but  the  Legislature  of 
this  state  has  not  seen  fit  to  adopt  the  last 
legislation  of  New  York  in  that  behalf. 

It  therefore. appears  to  us  that  the  liability 
here  sought  to  be  enforced  is  purely  statuto- 
ry; that  the  statute  enumerates  the  persons 
liable  to  pay  the  tax,  and  by  implication  ex- 
cludes the  defendant;  that  It  does  not  own, 
hold,  or  control  the  stock  upon  which  the  In- 
heritance tax  is  sought  to  be  collected;  that 
such  stock  was  the  absolute  property  of  the 
testator,  by  virtue  of  whose  will  it  was  trans- 
ferred to  his  legdtee,  and  the  transfer  regis- 
tered upon  defendant's  books;  that  defend- 
ant had  no  option,  discretion,  or  control  in 
the  matter;  that  the  defendant  Is  not  within 
the  purview  of  the  statute,  and  therefore 
that  the  Judgment  of  the  circuit  court  was 
erroneous,  and  will  be  reversed,  and  no  new 
trial  granted,  but  .without  oosta 


PATTERSON  v.  GORB. 
(Supreme  Court  of  Michigan.    Nov.  3,  1913.) 

1.  Apfkai.  and  Bsbob  (S  232*)— OBJKonons 
Below— Nbcessitt  of  Makinq. 

Where  appellant  objected  at  trial  to  the 
admission  of  evidence  on  value  on  the  ground 
that  it  was  "incompetent  and  immaterial,"  he 
cannot  object  thereto  on  appeal  on  the  ground 
that  the  witness  was  not  shown  to  be  qualified 
to  give  his  opinion  on  the  value. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  1351,  1368,  1426,  1430, 
1431 ;  Dec.  Dig.  i  232.*] 

2.  Saxxs  (S  440*)— Bbeach  of  Contbaot— Ac- 
tions—Admission  OF  EVIDKNCE. 

In  an  action  for  breach  of  an  agreement  that 
a  horse  sold  was  sound,  evidence  as  to  what  a 
horse  of  the  game  description,  age,  etc.,  as  a  sec- 
ond horse,'  given  to  plaintiff  in  place  of  the  orig- 
inal horse  sold  him,  which  he  returned  to  the 
seller  on  discovery  of  its  unsoundneaa,  which 
second  horse  was  also  returned  for  the  same 
reason,  afflicted  as  the  horse  in  question  was, 
would  be  worth  at  the  time  of  the  sale  was  not 
incompetent  or  immaterial. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  g§  1261-1276 ;    Dec.  Dig.  {  440.*] 
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3.  Appeal  and  Ebrob  (|  259*)— Pbxbintation 
Below— EviDBNCE. 

Any  error  by  the  trial  jndee  in  a  mere  state- 
ment of  the  claim  of  plaintiff,  if  a  mling,  cannot 
be  considered  on  appeal  where  it  wa«  not  ex- 
cepted to  by  appellant  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1498-1602;  Dec.  Dig.  | 
259.»] 

4.  Appeal  and  Ebbob  (|  207*)- Pbbskntatiok 
Below— Impropeb  Abouuent. 

The  question  of  improper  argument  will 
not  be  considered  on  appeal  wnere  the  court's  at- 
tention was  not  called  to  the  argument  by  a  re- 
quest to  charge  or  any  ruling  asked  thereon. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1500;  Dec.  Dig.  i  207.*] 

5.  Pleading  (J  237*)— Amendment. 

The  original  declaration  alleged  that  defend- 
ant sold  a  horse  to  plaintiff  and  promised  and 
represented  that  it  was  sound  except  that  both 
eyes  were  blind,  and,  if  such  representations 
should  prove  untrue,  defendant  would  return  the 
horse  and  provide  another  one,  but  that  defend- 
ant disregarded  bis  promises  and  contriving  to 
injure  aad  defraud  plaintiff  deceived  him  in 
that  the  horse  was  not  sound,  and  further  al- 
leged that  defendant  took  back  the  horse  and 
gave  plaintiff  another  horse,  but  also  disregard- 
ed his  promise  as  to  such  horse  which  also  was 
not  sound  as  agreed,  and  that  plaintiff  thereaft- 
er demanded  that  defendant  provide  him  with 
another  horse,  wliich  defendant  has  not  done, 
etc.,  and  the  amended  declaration  to  conform 
to  proof,  alleged  that  defendant  represented  that 
the  horse  was  sound,  and  plaintiff,  relying  on 
such  representations  purchased  the  horse  for 
S75,  bnt  the  horse  was  not  sound  but  was  de- 
.fective  as  stated,  and  that  by  reason  of  such 
representations  and  the  breach  thereof,  plaintiff 
was  injured  in  the  sum  stated.  Held,  that  the 
amendment  was  permissible  under  Comp.  Laws, 
I  10268,  permitting  amendments  of  pleadings  in 
furtherance  of  justice. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §i  603-619;  Dec.  Dig.  i  237.*] 

6.  Sales   (J  442*)— Bbeach  of  Wabbantt— 
Measuke  of  Damaoes. 

Upon  breach  of  the  seller's  representations 
that  a  horse  sold  was  sound  except  as  stated, 
the  buyer's  measure  of  damages  would  be  the 
difference  between  the  value  of  the  horse  at  the 
time  it  was  accepted  when  the  sale  was  made  and 
what  it  would  have  been  worth  had  the  horse 
been  as  warranted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SJ  1284-1301 ;    Dec.  Dig.  |  442.*] 

7.  Appeal  and  Ebbob  (§  263*)- AaeiaNMENTS 
or  Errob. 

Under  the  direct  provisions  of  Pub.  Acts 
1901,  No.  52,  amending  Comp.  Laws,  §  10247, 
assignments  of  error  may  be  taken  to  the  charge 
of  the  court  and  its  refusal  to  charge  without  ex- 
ceptions thereto  in  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  f{  1516-1623,  1526-1532; 
Dec.  Dig.  S  203. •] 

8.  Appeal  and  Ebbob  (f  710*)— Assionments 
OF  Ebbob— Necessitt— Excessive  Damage. 

The  fact  that  the  verdict  exceeded  the  ad 
damnum  clause  in  the  amended  declaration  can- 
not be  considered  on  appeal,  in  absence  of  assign- 
ment of  error;  the  excessive  damage  being  at 
most  merely  erroneous  and  not  going  to  the  Ju- 
risdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  2968-2B82.  3490;  Dec 
Dig.  i  719.*] 

Error  to  Circuit  Court,  Grand  Traverse 
County;    Frederick  W.  Mayne,  Judige. 


Aetloii  by  John  Pattenon  against  Chester 
Gor&  Judgmcait  for  plaintiff,  and  defend- 
ant brings  error.    AfBrmed. 

.  Argued  before  STEERE,  G.  J.,  and  MOOBB, 
McALVAT,  BROOKE,  KUHN,  STONE,  08- 
TRANDER,  and  BIRD,  JJ. 

John  W.  Patchln,  of  Traverse  City,  for  ap- 
pellant M.  O.  Paul,  of  Thoinpsonville,  for 
appellee. 

STONE,  J.  This  case  originated  In  Jns- 
tices'  court  The  return  of  the  justice  upon 
appeal  shows  that  the  declaration  and  bill 
of  particulars  were  in  writing,  in  a  plea  of 
trespass  on  the  case  upon  promises,  to  plain- 
tiff's damage  $160.  The  plea  was  the  general 
issue.  No  written  declaration  or  biU  of 
particulars  was  returned  to  the  circuit  court 
In  the  circuit  court  the  trial  proceeded  upon 
the  merits  of  the  case  without  any  question 
being  raised  upon  the  condition  of  the  plead- 
ings until  near  the  close  of  the  trlaL 

In  his  opening  statement  to  the  Jury,  plain- 
tifTs  counsel  claimed  that  In  June,  1911, 
plaintiff  purchased  a  horse  of  the  defend- 
ant for  $76,  and  that  defendant  represent- 
ed the  horse  to  be  sound  In  every  re- 
spect except  that  It  was  blind;  that  plain- 
tiff, relying  upon  the  representation,  paid 
for  the  horse,  but  It  proved  to  be  unsound, 
wind  broken,  and  worthless;  that  plalntill, 
discovering  these  facts,  returned  the  horse  to 
the  defendant  who  accepted  it  and  turned 
over  to  the  plaintiff  another  horse  to  be  tried, 
which  second  horse  defendant  also  represent- 
ed to  be  free  from  blemishes  and  sound  in 
every  respect  except  that  it  was  cock-ankled ; 
that  plaintiff  took  this  second  horse  and  gave 
It  a  trial,  but  it  proved  unsound  and  wao 
returned  to  defendant  and  accepted  by  him; 
that,  after  some  parleying  between  the  par- 
ties, the  plaintiff  demanded  his  money  back, 
the  claim  of  the  plaintiff  -being  stated  by  bis 
counsel  as  follows:  "Mr.  Patterson  demand- 
ed his  money  t>ack  with  the  price  of  the  feed 
and  keep  of  this  worthless  horse,  the  differ- 
ence between  the  horse  he  delivered  to  liim 
and  the  kind  of  a  horse  he  ought  to  have  bad. 
Mr.  Gore  utterly  refused  to  Mr.  Patterson 
any  satisfaction  In  any  shape  or  manner,  so 
Mr.  Patterson  brought  this  action  for  breach 
of  warranty,  and  for  fraud  practiced  upon 
liim,  and  for  the  $75,  for  the  difference  tte- 
tween  the  horse  that  Mr.  Gore  sold  Urn  If 
he  bad  been  such  a  horse  as  be  represented 
him  to  be." 

The  testimony  of  the  plaintiff  tended  to 
support  his  claim,  and  he  testified,  both  up- 
on his  direct  and  cross-examination,  that  if 
the  bUnd  horse  had  been  sound  as  represent- 
ed by  defendant  it  would  Iiave  been  worth 
$125,  but  that  it  was  worthless. 

There  was  upon  the  trial  a  sharp  conflict 
between  the  parties  as  to  the  terms  of  the 
bargain  and  as  to  what  wns  done  by  the 
parties;    the  defendant  denying    the   war- 
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ranty  of  the  first  horse  and  claiming  that  the 
second  horse  was  received  In  settlement  of 
the  whole  matter  and  that  the  second  horse 
had  never  been  retnmed  to  him.  This  evi- 
dence was  all  submitted  to  the  jury  under  a 
lengthy  and  proper  charge. 

Upon  the  trial  one  Isaac  Stanton  was 
examined  on  behalf  of  the  plaintiff  and, 
while  testifying  with  reference  to  the  second 
liorse,  was  asked  the  following  questlou  by 
plaintiffs  counsel:  "Q.  What,  in  your  Judg- 
ment, would  a  horse  of  that  size  and  de- 
scription, age,  color,  weight  and  condition, 
afflicted  as  this  horse  was,  be  worth  at  that 
time,  and  the  price  of  horses  being  as  they 
were  at  that  time?"  This  question  was  ob- 
jected to  by  defendant's  counsel  as  incompe- 
tent and  Immaterial.  The  court  overruled 
the  objection.  The  defendant's  counsel  add- 
ed :  "Defendant  excepts  for  the  reason  that 
It  was  not  at  the  time  that  the  horse  was  de- 
livered to  this  man  but  It  was  two  or  three 
days  later,  and,  under  the  circumstances 
which  he  has  related  as  he  found  him  there. 
It  would  not  be  competent  in  this  inquiry 
for  him  to  put  a  value  upon  the  horse  at 
that  time." 

After  the  close  of  the  plaintiff's  testimony, 
and  after  the  opening  statement  of  the  de- 
fendant, the  court  asked  counsel  a  question 
as  to  the  measure  of  damages  in  the  case, 
and,  after  some  colloquy  between  the  court 
and  counsel,  defendant's  attorney  said: 
"What  do  I  understand,  then,  that  their  po- 
sition is?  Court:  It  is  that  they  are  enti- 
tled to  recover  the  difference  between  what 
the  blind  horse  was  actually  worth  at  that 
time  and  place  in  that  market  and  what  he 
would  have  been  worth  bad  be  been  only 
blind;  that  Is  the  plaintiff's  position."  There 
was  no  exception  to  this  remark  of  the  court 

In  his  argument  to  the  Jury  plaintUTs 
counsel,  in  referring  to  a  witness  for  the 
defendant,  hy  the  name  of  Chavanean,  said : 
"I  say  to  you,  gentlemen  of  the  jury,  that 
Mr.  Chavanean  was  more  or  less  intoxicated 
that  day.  He  had  been  drinking  that  day 
and  was  more  or  less  intoxicated."  Where- 
upon defendant's  counsel  said :  "Note  an  ex- 
ception to  that;  there  is  no  evidence  of  it 
whatever." 

There  is  some  confusion  in  the  record  as 
to  the  order  in  which  the  following  proceed- 
ings were  had.  It  is  apparent  that  the  trial 
court  discovered  that  there  was  no  written 
declaration  on  file  in  the  case;  the  court 
saying:  "There  is  no  declaration  in  the 
case,  simply  the  justice  recites  that  a  decla- 
ration In  writing  was  presented  and  a  plea 
in  an  action  of  trespass  on  the  case  upon 
promises  Defendant's  Counsel:  I  would 
have  no  objection  to  his  putting  that  decla- 
ration in  if  he  says  It  is  a  copy  of  the  one 
filed  in  justice's  court  I  didn't  try  the  case 
below ;  Mr.  Patchin  did ;  and  I  looked  over 
the  flies  before  coming  in  here,  and  there 
was  no  declaration  filed." 

The  record  discloses  that  there  was  on  the 


trial  filed  the  draft  of  a  declaration  contain- 
ing the  common  counts  in  assumpsit,  with 
blanks  unfilled,  and  containing  the  following 
special  count:   "And  whereas  heretofore,  to 

wit,  on  or  about  the day  of , 

A.  D.  1911,  at  the  township  aforesaid.  In  con- 
sideration the  plaintiff,  at  the  special  in- 
stance of  defendant,  would  buy  of  him  (said 
defendant)  a  certain  horse,  at  and  for  the 
sum  of  $75,  he  (the  said  defendant)  under- 
took and  then  and  there  faithfully  promised 
plaintiff  that  the  said  horse  was  sound  and 
all  right  except  both  eyes  were  blind,  and 
that,  if  said  representations  so  made  as 
aforesaid  or  any  of  them  should  prove  un- 
true, he  (the  said  defendant)  would  upon  the 
return  to  him  (the  said  defendant)  of  said 
horse  provide  the  said  plaintiff  with  another 
horse  that  was  sound  and  all  right  in  every 
way.  And  the  said  plaintiff  says  that,  re- 
lying on  said  representation  on  or  about  the 
date  last  aforementioned,  plaintiff  did  buy 
said  horse  and  did  pay  to  defendant  the  said 
sum  of  $75  for  said  horse,  and  that  defend- 
ant, disregarding  his  promises  and  undertak- 
ings aforesaid  and  contriving  to  Injure  and 
defraud  said  plaintiff,  deceived  said  plain- 
tiff in  this :  That  said  horse  was  not  sound 
and  was  wind  broken  at  the  time  of  making 
of  said  promise  by  defendant  as  aforesaid — 
whereupon  plaintiff  rfeturned  said  horse  to 
said  defendant,  and  said  defendant  took  and 
received  back  the  said  horse,  and  plaintiff 
says  that  afterward  defendant  delivered 
plaintiff  another  horse  in  lieu  of  said  first- 
mentioned  horse  so  returned  to  him,  and,  de- 
fendant again  disregarding  his  said  promises 
and  undertakings,  said  last-mentioned  horse 
was  not  sound  and  was  unable  to  get  out  of 
its  stall  without  help  and  was  defective  and 
absolutely  worthless,  that  plaintiff  returned 
said  last-mentioned  horse  to  defendant  and 
defendant  accepted  same  back,  that  plaintiff 
thereupon  demanded  defendant  to  provide 
him  vrlth  another  horse  which  was  sound  and 
all  right  in  every  way  or  repay  him  the  sum 
of  $75  so  paid  by  plaintiff  for  said  horse  ac- 
cording to  said  promises  and  undertakings, 
but  said  defendant  has  not  delivered  said 
plaintiff  any  horse  as  promised  by  him  and 
as  undertaken  by  him  to  do  or  repaid  the 
said  $75  aforesaid,  and  therefore  he  brings 
suit" 

It  appears  that  later,  and  during  the  argu- 
ment of  the  case,  the  following  occurred: 
"Plaintiff's  Counsel:  I  desire  to  amend  the 
declaration  in  this  case  to  correspond  with 
the  proofs  to  put  In  damages  for  the  breach. 
Defendant's  Counsel :  The  case  was  not 
tried  upon  that  theory  at  all,  your  honor. 
Plaintiff's  Counsel :  Yes,  sir;  It  has  been  so 
tried.  Now,  I  think  it  would  hardly  be  fair 
to  be  deprived  of  that  on  account  of  the  dec- 
laration varying  somewhat  from  the  proofs. 
I  desire  at  this  time  to  offer  an  amendment 
that  would  cover.  It  could  not  work  any 
hardship  upon   the  defendant     I  move  to 

amend  the  declaration  in  the  case  to  contain 
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the  following:  'And  whereas  heretofore,  to 
wit,  on  or  about  the  7th  day  of  June,  1911, 
at  the  township  aforesaid,  In  consideration 
that  the  plaintiff  would  buy  from  him  (the 
said  defendant)  a  certain  horse  at  and  for 
the  sum  of  $75,  be  (the  said  defendant)  then 
and  there  undertook  and  then  and  there 
faithfully  promised  and  represented  that  said 
horse  was  sound  and  all  right  except  that 
both  eyes  were  blind.  And  that  said  plaintiff, 
relying  upon  said  representation  so  made  as 
aforesaid  by  the  said  defendant,  purchased 
said  horse  for  the  sum  of  $76  and  paid  the 
said  sum  of  $75  to  the  said  defendant,  rely- 
ing upon  said  representations  and  guaranty 
of  said  horse  so  made  as  aforesaid.  But  that 
in  truth  and  in  ftict  the  said  horse  was  not 
sound  and  all  right  except  as  to  both  eyes 
being  blind  but  was  otherwise  defective  and 
unsound  and  not  all  right  in  the  fact  that 
said  horse  was  wind  broken  and  absolutely 
worthless  for  the  purpose  for  which  the 
said  plaintiff  was  buying  said  horse.  By 
reason  of  which  representations  and  the 
breach  thereof  the  plaintiff  has  suffered 
great  damage,  to  wit,  $100."  This  amend- 
ment was  allowed  over  the  objection  and 
exception  of  defendant's  counsel. 

In  its  charge  to  the  jury  the  court,  among 
other  things,  said:  "Now,  If  you  find  In  ac- 
cordance with  the  datm  of  the  plaintiff  that 
the  defendant  warranted  this  horse  to  be 
sound  in  wind,  and  that  It  was  not  sound  In 
wind  (and  that  Is  the  only  fault  which  was 
alleged  against  the  horse).  If  you  find  that 
the  defendant  warranted  this  horse  to  be 
sound  In  wind,  and  the  plaintiff,  relying  upon 
that  warranty,  took  the  horse  and  discovered 
that  it  did  not  meet  the  requirements  of  the 
contract  and  returned  it  to  the  defendant, 
and  that  the  defendant  accepted  it  and  turn- 
ed over  to  him  another  horse  to  try  out,  and 
that  he  later  returned  this  horse  as  not 
meeting  the  requirements,  then  the  defend- 
ant would  be  liable  upon  his  warranty  and 
must  resiwnd  to  the  plaintiff  in  such  sum  as 
the  plaintiff  has  suffered  by  reason  of  this 
breadi  of  warranty.  Now  the  damages  un- 
der the  declaration  which  be  would  be  en- 
titled to  recover  would  be:  The  difference 
between  the  value  of  the  horse  at  the  time 
he  accepted  it  (that  Is,  at  the  time  of  the 
bargain),  the  actual  value  of  the  horse,  and 
what  It  would  have  been  worth  had  the 
horse  been  as  warranted.  The  plaintiff 
claims  that  such  a  horse  would  have  been 
worth  $125;  that  he  gave  $75  for  it;  and 
that  he  is  entitled  to  get  his  money  back 
and  the  profits." 

The  Jury  returned  a  verdict  for  the  plain- 
tiff in  the  sum  of  $125,  and  judgment  was 
entered  accordingly,  with  costs  of  suit  The 
defendant  has  brought  the  case  here  upon 
writ  of  error,  and  the  assignments  of  error 
are  as  follows :  (1)  That  the  court  erred  in 
permitting  the  question  asked  of  the  witness 
Isaac  Stanton,  above  quoted,  to  be  answered. 
(2)  That  the  court  erred  in  its  ruling,  above 


quoted,  following  the  question  of  defendant's 
counsel :  "What  do  I  understand,  then,  that 
their  position  is?"  (3)  The  court  erred  hi 
permitting  plaintiff's  attorney,  in  his  argu- 
ment to  the  jury,  to  use  without  correction 
the  remark  above  quoted  concerning  the  wit- 
ness Chavaneau.  (4, 5)  The  court  erred  In 
permitting  the  amendment  that  was  allowed 
at  the  close  of  the  testimony  In  the  case, 
against  the  objection  and  exception  of  de- 
fendant's counsel,  after  admitting  that  there 
was  no  declaration  on  file  in  the  cause.  (6) 
That  the  court  erred  in  instructing  the  jury 
that  the  measure  of  damages  In  the  action 
would  be  the  difference  between  the  valne 
of  the  horse  at  the  time  plaintiff  accepted  It 
and  what  it  would  have  been  worth  had  the 
horse  been  as  warranted,  and  that  plaintiff 
was  entitled  to  get  his  money  back  and  the 
profits.  (7)  The  court  erred  in  allowing  tbe 
jury,  under  the  testimony,  to  find  a  verdict 
for  more  than  the  sum  paid  by  plaintiff  for 
the  horse,  together  with  interest.  We  will 
consider  these  assignments  of  error  In  their 
order. 

[1,  II  (1)  The  question  asked  of  the  wit- 
ness Stanton  was  objected  to  as  Incompetent 
and  immaterial.  In  his  brief  defendant's 
connsel  insists  that  It  did  not  appear  that 
the  witness  Stanton  was  qualified  to  speak 
upon  the  subject  of  the  value  of  this  second 
horse;  that  it  was  not  shown  that  he  knew 
the  value  of  horses.  We  do  not  dean  this 
testimony  very  material,  as  it  had  to  do  with 
the  second  horse  which  the  jury  must  have 
found  was  returned  to,  and  accepted  ba<^ 
by,  the  defendant  We  think,  however,  that 
defendant's  counsel  should  be  limited  to  the 
objection  stated  upon  the  trial,  and  we  can- 
not say  that  the  evidence  was  either  incom- 
petent or  immaterial.'  We  are  of  opinion 
that  the  court  did  not  err  in  overruling  the 
objection.  | 

[t]  (2)  As  we  have  already  stated,  the  nil-      | 
ing  of  the  court  here  complained  of  was 
simply  the   statement  of  tbe  position  and 
claim  of  the  plaintiff,  and  tbe  ruling  was  not      | 
excepted    to    by    defei),dant'8    counsel,    and      i 
therefore  no  question  is  presented  to  us  upon 
this  subject 

[4]  (3)  The  record  does  not  disclose  tbat 
the  attention  of  the  court  was  called  to  tbe 
argument  of  plaintiff's  counsel  with  refer-  i 
ence  to  the  witness  Chavaneau.  The  court 
was  not  asked  to  rule  upon  the  matter,  nor 
was  its  attention  called  to  It  by  any  request 
to  charge.  Under  our  repeated  decisions  no 
question  is  here  raised  for  our  conslderatton. 

[t]  (4,6)  These  assignments  of  error  deal 
with  the  ruling  of  the  court  permitting  the 
filing  of  the  amendment  to  the  declaration. 
An  examination  of  the  record  shows  that 
.the  case  was  tried  upon  the  theory  that  the 
plaintiff  had  returned  the  blind  horse  be- 
cause it  did  not  comply  with  the  warranty 
claimed;  that  plaintiff  claimed  the  horse 
was  worthless  and  was  accepted  back  by  the 
defendant;    and  that  the^plainttff  had  suf- 
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fered  damages  by  reason  of  the  breach  of 
tbe  contract.  No  objection  appears  to  have 
been  made  to  tbe  Introduction  of  this  evi- 
dence. Tbe  plalntlfT  bad  testified,  both  upon 
direct  and  cross-examination,  that  had  the 
borse  been  as  represented  it  would  have 
been  worth  the  sum  of  $125.  This  question 
was  submitted  to  the  Jury.  Onr  statute  of 
amendments  (section  10268)  is  very  broad 
and  in  the  furtherance  of  Justice  has  been 
liberally  construed  by  this  court  There  was 
no  request  to  postpone  the  case  because  of 
this  amendment,  and  we  think  that  under 
the  circumstances  such  amendment  was  per- 
missible. Gamsley  t.  Boyce,  158  Micb.  8, 
122  N.  W.  371. 

W  (6,7)  We  find  no  error  In  tbe  charge 
of  the  court  and  are  of  opinion  that  tbe  rule 
upon  the  subject  of  the  measure  of  damages 
was  properly  stated  to  tbe  jury. 

[7]  Counsel  for  appellee  urges  that  the  as- 
signments of  error  relating  to  the  charge  of 
the  court  should  not  be  considered  by  us  be- 
cause no  exception  was  taken  by  appellant's 
counseL  Counsel  lias  evidently  overlooked 
our  statute  (section  10247,  as  amended  by 
Act  No.  62,  Public  Acts  of  1901),  which  per- 
mits assignments  of  error  upon  the  charge  of 
tbe  court,  and  upon  refusals  to  charge,  with- 
out taking  exception  thereto  in  tbe  trial 
court 

[8]  A  question  argued  by  appellant's  coun- 
sel in  his  brief  but  not  covered  by  any  as- 
signment of  error  seeks  to  raise  the  point 
that  tbe  verdict  and  judgment  being  for 
$125,  exceed  tbe  ad  damnum  clause  in  the 
amendment  to  the  declaration,  which  states 
plalntiirs  damages  to  be  $100,  and  that  for 
this  reason  the  judgment  is  erroneous.  Bear- 
ing In  mind  that  this  case  originated  in  jus- 
tice's court,  and  that  the  return  of  tbe  jus- 
tice shows  that  plaintiff's  damages  were 
claimed  to  be  $150,  that  tbe  amendment  al- 
lowed was  simply  an  amendment  to  the  dec- 
laration, and  not  a  new  amended  declaration, 
and  tbat  tbe  question  of  tbe  amount  of  tbe 
ad  damnum  dause  was  nowhere  called  to 
tbe  attention  of  the  court  but  that  the  trial 
proceeded  on  tbe  theory  that  the  plaintiff 
was  entitled  to  recover  his  damages  by  rea- 
son of  tbe  breach  of  the  contract  of  warran- 
ty in  which  his  damages  had  been  claimed 
to  be  $125  at  least,  and  that  such  excessive 
judgment  would  at  the  most  merely  be  er^ 
roneons,  there  being  no  assignment  of  error 
upon  the  subject,  we  must  decline  to  pass 
upon  that  question. 

Finding  no  reversible  error  In  tbe  record, 
tbe  Judgment  of  tbe  drcnlt  court  la  affirmed. 


NICHOLS  V.  BURCHAM  et  aL 
(Supreme  Court  of  Michigan.     Nov.  8,  1013.) 
1.  PABTNEKSHTP  (I  64»)— BVIDERCK— Pabtnie- 

BHIP  Tbanbaction. 

EJvidence,  in  a  suit  to  compel  specific  per- 
formance of  an  option  given  by  defendants  to 


purchase  land,  heid,  by  an  evenly  divided  court, 
to  sustain  a  findine  that  defendants  were  co- 
partners as  to  dealing  in  the  land,  so  that  a 
contract  executed  by  one  of  them  with  respect 
thereto  would  bind  the  other, 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §S  77,  79 ;   Dec.  Dig.  f  54.»] 

2.  Pabtnibship     (S     139*)   —  Pabtnxbship 
Tbansactions. 

To  make  a  contract  by  one  partner  for  the 
sale  of  land  binding  upon  tbe  other  i^artner, 
held,  by  an  evenly  divided  conrt  that  it  must 
be  shown  that  the  copartnership  was  dealing 
in  lands  of  which  the  lands  in  question  were  a 
part. 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Cent  Dig.  |§  206-211,  213,  240;  Dec.  Dig.  | 
139.*] 

3.  FBAuns,   Statute  or   (S  113*)— Sale   of 
Land. 

A  receipt  given  to  the  purchaser  for  a  sum 
received  on  the  purchase  price  of  land  held,  by 
an  evenly  divided  court  not  sufficient  under  the 
statute  of  frauds  as  a  memorandum  of  the  sale 
of  land,  where  it  did  not  fix  a  time  for  making 
payments. 

[Ed.  Note. — For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  {S  289-241;  Dec.  Dig.  i 
113.»] 

Ostrander,  Moore,  Brooke,  and  Stone,  JJ.,  dis- 
senting. 

Appeal  from  Circuit  Court,  Iosco  County, 
in  Chancery;  Main  J.  Connine,  Judge. 

Suit  by  Roland  A.  Nichols  against  John 
Burcbam,  Mott  Hicks,  and  others.  Decree 
for  complainant,  and  defendant  Uicks  ap- 
peals.   Affirmed  by  equally  divided  court 

Argued  before  STEEUE,  C.  J.,  and 
MOORE,  McALVAY,  BROOKE,  KUUN, 
STONE,  OSTRANDEB,  and  BlKD,  JJ. 

Albert  W.  Black,  of  Tawas  City,  and  L. 
O.  Da  Foe,  of  Alpena,  for  appellant  Ed- 
win Rawden,  of  Ann  Arbor,  for  appellees. 

BIRD,  J.  The  complainant  began  this 
proceeding  to  have  a  'land  contract  made 
with  defendants  Burcbam  specifically  en- 
forced, and  to  enjoin  proceedings  at  law. 
The  chancellor  who  beard  the  case  made  a 
decree  agreeable  to  tbe  prayer  of  the  bill, 
and  defendant  Hicks  has  appealed.  The 
land  In  question  consists  of  83  acres  border- 
ing on  Long  Lake  In  Iosco  county.  The 
real  contest  is  between  the  complainant 
Nichols  and  defendant  Hicks.  It  appears 
that  both  of  these  parties  were  nonresidents 
of  the  state,  and  that  they  began  to  bargain 
for  tbe  land  at  about  tbe  same  time.  The 
titlft  to  tbe  land  was  held  by  defendants 
John  and  Albert  Burcbam  as  cotenanta  John 
was  living  on  the  premises  and  Albert  was 
in  lUinois.  On  May  8,  1909,  John  Burcbam 
gave  complainant  a  written  option  in  the 
name  of  Burcbam  Bros.,  to  purctiase  tbe  same 
for  $1,000;  a  payment  of  $10  being  made 
thereon.  This  option  was  duly  recorded 
with  tbe  register  of  deeds  for  the  county 
of  Iosco  on  tbe  18tb  day  of  May,  1909.  On 
the  19th  day  of  May  a  land  contract  was 
executed  by  John  Burcbam  in  the  name  of 
Burcbam  Bros.,  agreeing  to  sell  tbe  land  to 
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complainant  for  $1,000,  $2S0  to  be  paid 
down  and  the  balance  to  be  paid  on  or  be- 
fore the  8th  day  of  Noyember,  1»09.  The 
down  payment  was  made  by  the  complainant 
and  the  land  contract  recorded  In  the  otiloe 
of  the  register  of  deeds  on  the  21st  day  of 
May,  1909.  On  or  before  the  day  tlzed  In 
the  contract  for  the  final  payment,  the  com- 
plainant made  an  effort  to  pay  the  balance 
due  on  the  contract,  but  was  unable  to  do 
so  on  account  of  the  absence  of  the  Burcb- 
ams.  The  complainant  took  pogsesslon  of 
the  premises  under  his  contract,  and  later 
a  salt  in  ejectment  was  commenced  against 
him  by  Hicks,  to  recover  possession  of  the 
same.  Complainant  then  filed  this  bill  to 
oiforce  his  contract,  and  also  to  enjoin  the 
prosecution  of  the  ejectment  suit. 

Defendant  Hicks'  side  of  the  controversy 
Is  that  on  the  8d  day  of  May,  fire  days  be- 
fore the  option  was  given  to  complainant, 
John  Bnrcbam  gave  him  a  written  option  of 
purchase  of  the  same  premises,  with  certain 
lumber  thereon  for  $943,  on  which  he  paid 
him  $10.  On  May  22d  John  executed  a  deed 
of  his  interest  In  the  premises  to  him,  and  on 
June  14tb  Albert  did  likewise,  and  Albert  re- 
ceived one-half  of  the  consideration  on  June 
Ist  and  John  received  bis  share  on  June 
14th.  It  is  the  claim  of  the  complainant 
that  the  defendants  Burcham  were  copart- 
ners dealing  in  lands,  and  that  the  execu- 
tion of  the  option  by  John  Burcham  In  the 
name  of  the  partnership  was  valid,  and 
that  the  defendant  not  only  had  actual  no- 
tice that  he  had  made  a  contract  for  tbe 
purchase  price  of  the  land,  but  that  he  had 
constructlTe  notice  because  of  the  fact  that 
both  the  option  and  the  land  contract  were 
on  file  in  the  register  of  deeds'  office  for' 
several  days  before  be  made  any  substan- 
tial i>ayment  upon  the  land.  The  defend- 
ant Hicks  denies  tbat  the  Burchams  were 
copartners,  and  that  if  they  were,  the  land 
was  not  copartnership  property,  and  he  de- 
nies that  he  had  any  actual  notice  before 
he  purchased  that  complainant  was  negotiat- 
ing for  the  land.  For  the  purpose  of  estab- 
lishing a  copartnership  between  John  and 
Albert  Burcham,  proof  was  made  that  the 
land  was  conveyed  to  them  as  cotenants,  and 
that  they  either  had  it  surveyed  Into  lots, 
or  contemplated  doing  so,  and  that  they  es- 
tablished an  office  on  the  premises  for  the 
sale  of  them.  Upon  this  office  building  a 
sign  was  placed  reading  as  follows :  "Burch- 
am Bros.  General  and  Outing  Lots  for  Sale." 

[1]  The  proofs  also  showed  admissions  by 
each  one  of  the  partners  that  be  was  in  i>art- 
nershlp  with  his  brother  tn  the  ownership 
and  sale  of  these  lots.  It  also  appeared  that 
they  had  entered  into  some  business  trans- 
actions as  partners.  The  testimony  tending 
to  establish  the  partnership  was  not  dis- 
puted by  the  proofs.  No  light  was  thrown 
on  the  questions  by  either  one  of  the  Burch- 
ams, as  neither  defended  nor  did  either  ap- 
pear at  the  hearing.    The  testimony  fairly 


leads  to  the  conclusion  that  John  and  AU>ett 
were  copartners  as  to  this  land. 

[2]  The  more  serious  question  la,  however, 
whether,  having  established  the  fact  of  co- 
partnership, the  sale  of  the  land  made  by 
John  in  the  firm  name  was  a  valid  sale  as 
to  his  brother  Albert  To  show  that  Jotm 
and  Albert  were  partners  would  not  estalv 
lish  the  validity  of  the  option  as  to  Albert, 
unless  It  was  further  shown  that  ttie  co- 
partnership was  dealing  in  lands,  and  tliat 
the  lands  In  question  were  part  of  tliem. 
Rovelsky  v.  Brown,  92  Ala.  522,  V  Sontb. 
182,  25  Am.  St  Rep.  83;  Ludlow  v.  Cooper, 
4  Ohio  St  1;  Frost  v.  Wolf,  77  Tex.  456,  14 
S.  W.  440,  19  Am.  St  Rep.  761;  ModerweU 
V.  Mulllson,  21  Pa.  257;  Chester  v.  IHcker- 
son,  54  N.  Y.  1,  13  Am.  Rep.  530;  Xhompaon 
V.  Bowman,  6  Wall.  316,  18  L.  Ed.  TX;  Batty 
V.  Adams  Co.,  16  Neb.  44,  20  N.  W.  15;  Robin- 
son V.  Crowder,  4  McCoid  (S.  C.)  519,  17 
Am.  Dec.  762;  Bates  on  Limited  Partner- 
ships, H  298,  299;  17  Cya  (2d  Ed.)  »6U.  See, 
also,  Moran  v.  Palmer,  13  Mlcb.  387. 

In  Rovelsky  y.  Brown,  supra,  wherein  the 
facts  were  very  rfmiiar  to  the  case  under 
consideration,  the  rule  Is  stated  as  follows: 
"  'When  the  partnership  business  Is  to  deal 
in  real  estate,  one  partner  has  ample  power, 
as  general  agent  of  the  firm,  to  enter  Into 
an  executory  contract  for  the  sale  of  real 
estate.'  Chester  v.  Dlckerson,  54  N.  Y.  1, 
13  Am.  Rep.  550.  'When  real  estate  Is 
brought  into  the  partnership  business.  It  is 
treated.  In  equity,  as  personal  estate^  and 
a  lease  of  it  by  one  partner  Is  as  much  a  i>art- 
nershlp  transaction  as  a  sale  of  partnersblp 
goods  by  him  would  be.'  ModerweU  v.  Mulll- 
son, 21  Pa.  257.  When  land  is  purchased  to 
be  dealt  in  as  a  commodity,  this  would  seem 
to  be^  for  the  purposes  of  such  dealing,  an 
oat  and  out  conversion  of  It  into  personalty, 
and  each  partner  can  bind  the  firm  by  con- 
tracts for  Its  disposition.  Ludlow  v.  Cooper, 
4  Ohio  St  1;  Olcott  T.  Wing,  4  McLean.  16 
[Fed.  Caa  No.  10,481];  Pugh  v.  Currie,  5 
Ala.  446;  Frost  v.  Wolf,  77  Tex.  456  [14  S. 
W.  440,  19  Am.  St  Eep.  761];  Bates  on  Part- 
nership, IS  298,  299.  Our  conclusion  is  that 
partnership  real  estate  Is,  in  equity  and  for 
partnerhip  purposes,  to  be  treated  as  per- 
sonalty, and  that  one  member  of  a  partnw- 
ship,  engaged  In  the  business  of  buying  and 
selling  real  estate,  can  bind  the  firm  by  con- 
tract in  the  firm  name  for  the  sale  of  part- 
nership land,  and  tbat  such  contract  should 
be  specially  enforced  against  all  the  part- 
ners. This  conclusion  does  not  involve  a 
disregard  of  the  rule  laid  down  In  Lang's 
Heirs  V.  Waring,  26  Ala.  640  [60  Am.  Dec. 
533],  for  the  conversion  into  personalty  is 
only  so  far  as  may  be  called  for  to  effectuate 
the  purposes  of  the  partnersblp;  and  when 
the  partnership  has  come  to  an  end,  and 
its  purposes  have  been  fully  accomplished, 
the  real  estate  resumes  its  legal  character^ 
Isttcs."  It  is  further  said  in  the  same  opin- 
ion that:    "If  the  several  partners  In  a  firm 
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engaged  In  the  baslness  of  buying  and  sell- 
ing real  estate  cannot  bind  the  firm  by  pur- 
chases or  sales  of  such  property  made  in  the 
regular  course  of  business,  then,  they  are 
Incapable  of  exercising  the  essential  rights 
and  irawers  of  general  partners,  and  their 
association  Is  not  really  a  partnership  at  all, 
but  a  several  agency;  the  acts  of  each  mem- 
ber being  subject  to  ratlflcatlon  or  repudia- 
tion by  the  other  members,  or  by  their 
wives,  or.  If  they  should  die,  by  their  widows, 
heirs,  or  devisees.  In  short,  we  are  unable 
to  discover  any  satisfactory  reason  for  deny- 
ing to  a  court  of  equity  the  power  to  treat 
real  estate  as  personalty  in  order  to  make 
binding  partnership  obligations  In  reference 
to  the  particular  subject-matter  of  the  reg- 
ular dealings  of  the  firm,  when  that  rule 
sought  to  be  Invoked  to  this  end  Is  readily 
applied  to  enforce  the  payment  of  ordinary 
debts,  or  to  secure  a  partnership  division, 
which,  as  compared  with  the  immediate  and 
primary  aim  of  carrying  on  the  reg^ular  busi- 
ness of  the  concern,  are  the  secondary  and 
ultimate  purposes  to  which  the  partnership 
property  has  been  pledged  or  devoted.  And 
authorities  are  not  wanting  to  support  the 
conclusion  that  the  rule  Is  not  confined  In  its 
application  by  any  such  unreasonable  dis- 
tinction." Applying  this  rule  in  the  law  of 
partnership  to  the  proofs  in  the  case  at  bar,, 
we  think  it  should  be  held  that  John  Burch- 
am  had  the  authority  to  make  the  contract 
with  complainant,  and  that  it  should  be  en- 
forced against  both  of  the  partners. 

The  chancellor  found  as  a  fact  that  de- 
fendant Hicks  had  actual  notice  of  com- 
plainant's contract  before  be  paid  any  sub- 
stantial sum  on  his  contract.  We  think  this 
conclusion  was  Justified  by  the  testimony, 
notwithstanding  it  was  denied  by  him.  In 
addition  to  this,  had  the  defendant  taken 
the  precaution  to  examine  the  records  In  the 
register  of  deeds'  office  before  he  paid  the 
purchase  price  for  his  deed,  he  would  have 
been  advised  of  the  option  and  contract  ex- 
ecuted by  John  to  complainant 

The  defendant  Hicks  makes  complaint  be- 
cause he  was  denied  a  rehearing.  It  appears 
that  he  was  unable  at  the  hearing  to  produce 
the  written  option  given  to  him  by  John 
Burcham  on  the  3d  of  May.  Subsequently 
it  was  found  and  made  ,the  basis  of  an  appli- 
cation for  a  rehearing.  The  application  was 
denied  by  the  court  because  of  the  apparent 
lack  of  good  faith  in  falling  to  produce  the 
option  on  the  hearlpg.  The  receipt  reads  as 
follows:  "Long  Lake,  Iosco  CJonnty,  Michi- 
gan, May  4,  1909.  Description  of  land  pur- 
chased of  John  Burcham  and  Albert  Burch- 
am by  Mott  Hicks:  Beginning  thirty-two 
(32)  rods  north  of  the  southeast  corner  of 
section  five  (5),  thence  west  to  Little  Long 
Lake,  then  west  along  said  lake  and  west 
side  of  town  four  (4),  then  north  to  D.  &  M. 
Ry.,  then  to  lot  three  (3),  then  east  to  two 
hundred  and  fifty  (250)  feet,  then  north  to 
Big  Long  Lake,  then  east  along  Big  Long 


Lake  to  section  line  of  section  four  (4),  then 
south  to  point  of  beginning,  all  lands  being 
situated  In  lot  thirty-eight  (38)  of  section  five 
(5),  town  twenty-three  (23)  north  of  range 
five  (5),  east,  containing  eighty-three  (83) 
acres  of  laud  more  or  less.  Received  ten 
dollars  (910)  to  apply  on  purchase  price  of 
said  land,  purchase  price  being  nine  hundred 
dollars  ($900).     [Signed]    John  Burcham." 

[3]  If  we  were  disposed  to  disagree  with 
the  chancellor  as  to  defendant's  right  to  a 
rehearing.  It  would  be  without  profit  to  the 
defendant,  as  we  are  persuaded  that  the 
receipt  is  not  sufBdent  to  meet  the  require- 
ments of  the  statute  of  frauds,  in  that  It 
fails  to  fix  a  time  when  payment  should  be 
made.'  Gault  y.  Stormont,  61  Mich.  636,  17 
N.  W.  214;  Bbert  v.  OuUen,  165  Mich.  75, 
130  N.  W.  185,  33  L.  B.  A.  (N.  S.)  84,  and 
cases  cited. 

The  decree,  canceling  defendant  Hicks'  deed, 
and  providing  for  a  specific  performance  of 
complainant's  contract,  was  a  proper  one,  and 
it  will  be  affirmed,  with  costs  of  this  court  to 
complainant 

STEEEB,  C.  J.,  and  McALVAT  and  KUHN, 
JJ.,  concurred  with  BIRD,  J. 

OSTRANDBR,  J.  (dissenting).  I  think 
there  is  no  testimony  warranting  the  con- 
clusion that  the  land  In  question  was  part- 
nership land.  Undoubtedly  tenants  in  com- 
mon of  land  who  agree  to  plat  it  and  sell  it 
In  parcels  have  each  an  Interest  in  each  par- 
cel and  in  the  proceeds  of  its  sale.  In  com- 
mon 8i>eech,  they  are  partners  In  the  mat- 
ter; that  Is,  are  Jointly  interested.  If  the 
tenants  in  common  happened  to  be  brothers, 
It  would  be  natural  to  advertise  the  property 
for  sale,  as  was  done  In  this  case.  The  broth- 
ers carried  their  bank  account  In  their  Joint 
names ;  that  is,  in  the  name  of  John  and  Al- 
bert Burcham.  John  Burcham,  who  executed 
the  contract  under  which  complainant  claims, 
did  not.  assume  the  rights  of  a  partner  in 
making  the  contract  except  upon  the  sugges- 
tion of  complainant  In  view  of  the  opinion 
of  Mr.  Justice  BIRD,  It  is  proper  to  set  out 
the  testimony  presented  on  the  part  of  com- 
plainant upon  the  subject  of  a  partnership  In 
this  laud.  He  drew  the  original  option.  At 
the  time  he  drew  it  John  Burcham  had 
agreed,  not  so  that  his  agreement  could  be 
enforced,  but  had  given  his  personal  promise 
In  writing,  to  sell  the  land  to  defendant 

As  stated,  complainant  drew  the  original 
option  taken  by  himself.  When  it  was  ofTer- 
ed  in  evidence,  certain  changes  and  interlin- 
eations were  called  to  the  attention  of  the 
court,  as  follows:  "The  option  notified  com- 
plainant that  land  was  owned  Jointly.  I  de- 
sire to  call  the  court's  attention  to  it  The 
words,  'I,  John  Burcham,'  in  the  first  line  is 
crossed  out  and  after  the  word  'Burcham'  In 
the  third  line  it  says,  'Brother^,'  which  was 
Inserted  in  there  after  original  option  had 
been  made,  whatever  time  that  might  be. 
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Also  that  original  option,  as  originally  draft- 
ed, did  not  contain  the  words,  'Said  farm  be- 
longing jointly  to  Burcham  Brothers,  part- 
ners.' It  was  inserted  in  there  after  the 
original  option  was  drawn,  whatever  time 
that  might  be.  That  notified  complainant  of 
the  Joint  ownership."  Thereupon  complain- 
ant testified:  "Q.  Attention  has  been  called 
to  certain  interlineations  in  original  option; 
who  made  those?  A.  They  were  made  by 
myself  before  signing  by  either,  and  after  I 
read  over  all  the  corrections;  we  were  in  a 
hurry  and  dtd  not  have  time  to  recopy  It  be- 
fore both  signing."  Oomplainant  further 
gare  testimony  as  follows:  On  direct  exami- 
nation: "Q.  Now,  in  your  conversation  with 
John  Burcham,  what,  if  anything,  did  he 
say  as  to  he  and  his  brother  being  in  part- 
nership in  regard  to  this  land?  A.  He  said 
they  were  partners.  •  •  •  This  conver- 
sation occurred  when  I  first  looked  over  the 
farm,  and  was  again  repeated  on  the  cars  in 
the  presence  of  Mr.  Crary,  as  to  partnership 
and  bis  authority  to  make  sale.  *  *  *  Q. 
State  as  near  as  you  can  the  conversation 
that  you  had  on  this  19th  day  of  April  [the 
day  the  contract  was  presented  to  John  for 
execution].  A.  He  passed  the  time  of  day. 
I  said  I  had  been  watching  for  him.  He  was 
not  at  home  when  I  got  there.  He  said: 
'Well,  I  don't  know  about  this;  I  don't  know.' 
I  said:  'I  am  prepared  to  carry  out  my  part 
of  the  option.'  Then  he  said:  'Well,  my 
brother  is  not  willing;  I  have  seen  my  broth- 
er, and  he  is  not  willing.'  I  said,  'Well, 
yon  are  a  partnership,  and  you  did  the  busi- 
ness for  the  firm,  and  I  am  prepared  to  carry 
out  my  part  of  the  agreement  for  the  land 
contract,  and  I  shall  expect  you  to.'"  On 
cross-examination,  he  testified  as  to  what 
took  place  before  the  option  was  given:  "Q. 
At  that  time  he  told  you  that  he  and  his 
brother  owned  this  land  Jointly?  A.  He  said 
they  were  partners.  Q,  Answer  my  ques- 
tion. A.  Yes,  sir.  Q.  At  thi»  time  he  told 
you  that  he  and  his  brother  owned  this  land 
Jointly?  Answer  that,  'Yes'  or  'No.'  A.  I 
have  not  enough  knowledge  of  law  to  know 
whether  jointly  or  a  partnership  or  both.  Q. 
Did  he  tell  you  in  this  conversation  that  he 
and  his  brother  owned  thai  land  jointly  7  A. 
I  think  he  did.  I  do  not  recall  exactly  the 
words  in  which  he  stated  it  Q.  At  that 
time  you  had  not  made  any  examination  of 
the  records?  A.  No,  but  before  I  did  any- 
thing farther,  I  investigated  the  title  and 
found  that  record  title  showed  that  land  be- 
longed to  John  Burcham  and  Albert  Burch- 
am. There  was  nothing  steted  in  the  deed 
showing  they  were  copartners.  I  knew  what 
the  record  title  showed  before  I  did  anything 
farther."  As  to  what  took  place  at  the  time 
the  land  contract  was  executed:  "Q.  In  that 
conversation  he  said  to  you  then  and  there 
that  he  did  not  know  about  selling  this  land 
to  you?  Answer  that  by  'Yes'  or  'No.'  He 
said  to  you,  ''Don't  know  about  selling  this 
land.'    A.  He  said,  'I  don't  know  about  sell- 


ing this;  I  don't  know  what  to  do.'    Q.  Did 
he  or  did  he  not  make  such  a  statement? 
A.  He  said,  'I  don't  know  about  this.'     Yes. 
Q.  Now,  I  want  a  direct  answer  to  my  ques- 
tion, and  don't  want  you  to  be  evasive;    he 
told  you  in  that  conversation,  'I  seen  my 
brother,  and  be  is  not  willing  to  sell  the 
land?'     A.  Yes.     We   remained  out    by    the 
fence  until   Mr.    Rawden   and   Mr.    Ballard 
came  up  with  the  boat    Q.  Now,  in  that  con- 
versation with  Mr.  Burcham  yon  told  bim 
that  he  did  have  a  right  to  sell  that  land  for 
his  brother,  whether  he  was  willing  or  not? 
A.  Is  that  a  question?     Q.  Yes.     A.  I  told 
bim  that  he  would  If  they  were  partners ;  he 
had  the  right,  or  the  agent,  to  sell  that  land, 
as  a  partner.    Q.  To  sell  the  land  whether 
the  brother  was  willing  or  not?    A.  To  sell 
the  land.     Q.  Didn't  you  tell  him  whether 
his  brother  was  willing  or  not?    A.  I  don't 
recall.    Q.  You  don't  know  whether  you  did 
or  not?   A.  I  told  him  he  was  the  agent,  and 
he  was  doing  business  for  the  partnership, 
and  he  would  have  the  right  under  the  op- 
tion to 'sell  the  land.     Q.  Did  you  In   that 
conversation  tell  him  that  he  had  that  right, 
whether  bis  brother  was  willing  or  not ;    an- 
swer that  'Yes'  or  'No.'    A.  I  don't  recall 
exactly  the  words.    •    •    •    Q.  So  that  you 
did  have  a  knowledge  that  there  was  some 
unfairness  or  some  weakness  in  closing  up 
the  deal  before  you  had  it  closed  up?     A. 
Yes.    Q.  When  did  you  first  learn  of  that  un- 
fairness?    A.  By   the  look  of  Mr.   Eymer's 
letter  head  sent  me  by  Burcham.    Q.  Where 
is  that  letter?    A.  I  have  it  in  the  files  some- 
where  unless   you    (meaning   Mr.    Rawden), 
have  it     By  Mr.  Rawden:    I  don't  think  I 
have  It   That  was  a  letter  from  John  Burch- 
am.    The  first  one  reached  me  at   Hiram 
within  two  or  three  days  after  leaving  Mich- 
igan.   I  should  say  three  or  four  days  after 
obtaining  option.     Q.  Then  you   received  a 
communication  from  Mr.  Burcham  in  regard 
to  this  matter,  and  that  he  could  not  make 
the  deal,  as  there  was  some  unfairness?    A. 
He  did  not  say  that  he  could  not  make'  the 
deal,  but  that  he  did  not  want  to  make  the 
deal,  and  wanted  to  give  me  my  money  back. 
The  reason  he  gave  for  not  wanting  to  make 
the  deal  was  that  he  had  seen  his  brother 
and  he  did  not  want  to  sell.     Q.  So  that 
three  or  four  days  after  receiving  this  op- 
tion he  notified  you  that  he  had  seen  his 
brother  that  owned  the   land  Jointly   with 
him,  and  that  he  was  not  willing  to  sell?    A. 
Yes.    Q.  And  that  brother  was  Albert  Burch- 
am?   A.  Yes.     Q.  And  you  did  not  see  Mr. 
Burcham  personally  again  until  you  came  here 
at  the  date  of  £iXhibit  B  (the  contract)?    A. 
No,   sir.     Q.  And  he  immediately  told   yon 
then  that  he  had  seen  his  brother,  and  he 
was  not  willing  to  sell?    A.  Yee."    After  ex- 
ecuting the  contract,  Burcham,  or  some  one 
for  him,  sent  to  complainant  by  express,  the 
$260  he  bad  paid,  and  complainant  refused 
to  receive  the  package. 
Complainant's  witness  £xaiT  testified:  "Q. 
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X>ld  you  hear  at  that  time  Mr.  John  BurCh- 
am  say  anything  as  to  whether  he  and  his 
brother  were  In  partnership  as  to  that  land? 
A.  Yes.  Q.  What  did  he  say?  A.  Well,  now 
In  the  first  place  this  was  prior  to  going 
down  on  the  train.  Q.  What  did  Mr.  John 
Burcham  say  regarding  he  and  his  brother 
being  In  partnership  In  those  lands?  A.  He 
said  it  on  hla  property  first,  and  afterwards 
going  down  on  the  train.  I  think  It  was  aft- 
er we  got  to  the  depot.  Q.  Was  that  before 
the  execution  of  this  option,  Exhibit  A?  A. 
Yes.  Q.  Did  you  ever  hear  Albert  say  any- 
thing about  the  fact  of  there  being  any  part- 
nership, or  not  being  in  partnership,  in  any- 
thing? A.  Not  In  regard  to  the  land.  I  did 
In  regard  to  handling  vegetables  and  stuff  on 
their  property.  Q.  But  yon  say  you  never 
heard  Albert  say  anything  in  regard  to  the 
land?  A.  No,  sir.  •  •  •  Q.  Taking  the 
conversation  you  had  with  Albert  Burcham 
in  consideration,  Albert  Burcham  never  told 
you  at  any  time  that  he  was  a  partner  of 
John  Burcham  in  the  land  business?  A.  No, 
sir.  I  don't  think  I  ever  talked  with  Albert 
about  It" 

Complainant's  witness  Beedon,  who  was 
cashier  in  a  local  bank,  testified:  Direct  ex- 
amination: "I  had  a  conversation  with  Al- 
bert Burcham  regarding  this  business  of 
theirs  at  Long  Lake  and  the  purchase  of  that 
land  up  tbere.  Q.  Now,  what.  If  anything, 
did  he  say  to  you  as  to  the  relation  that  he 
bore  to  his  brother  in  regard  to  that  land? 

•  *  *  A.  They  were  partners  all  the  time 
In  their  land  deals,  and  generally  split  the 
profits,  always  in  all  of  their  deals  that  they 
bad  around  town  there;  they  figured  around 
a  good  deal  In  farms  and  lots,  and  they  al- 
ways split  the  profits,  and  Albert — he  is  a 
little  more  simple  than  the  other  fellow — ^he 
asked  me  if  I  thought  it  was  a  good  deal 
that  they  traded  th^r  farm  for  that  property 
at  Long  Lake.  I  wasn't  much  acquainted 
with  the  country  at  that  time;  I  told  him 
I  didn't  know  much  about  it  Q.  What  I 
want  Is  what  Albert  said  to  you  in  regard  to 
how  he  and  his  brother  had  gotten  into  that 
deal  at  Long  Lake,  and  if  they  were  partners. 

•  •  •  A.  He  told  me  that  they  were  going 
to  trade  for  this  land  and  make  it  into  a 
summer  resort,  and  they  were  going  to  plat 
it  and  sell  the  lots  and  each  take  the  profits 
on  what  they  could  sell  it  for.  Q.  Did  be 
make  any  statemoit  to  you  as  to  whether  he 
and  John  were  partners  in  the  business? 

•  *  *  A.  Yes,  he  did.  Q.  What  did  be  say 
about  that?  A.  Well,  he  said  that  they  were 
— that  he  was  trying  to  get  it — ^when  he 
started  they  wonld  buy  and  sell  these  lots 
and  each  take  their  share.  *  *  *  Q. 
What  if  anything,  did  John  say  as  to  how 
he  and  Albert  were  in  that  venture  up  there? 
A.  He  said  they  were  going  to  be  partners 
in  the  venture.  I  think  be  said  this  after 
they  had  gone  into  it  After  they  moved  up 
to  Long  Lake,  what  little  banking  they  did, 
they  continued  to  do  it  in  our  bank.    Q.  Now, 


can  you  give  us,  as  near  as  you  recall  it,  the 
conversations  or  statements  that  Albert  made 
to  yon  when  you  say  that  he  stated  they 
were  partners  in  the  business?  A.  He  made 
the  statement  to  me  that  they  were  going  to 
try  and  sell  these  lots  and  make  some  money 
and  pay  for  the  rest  of  the  place.  It  seems  to 
me  there  must  have  been  a  little  something 
back  of  it  I  never  asked  them,  but  they 
wanted  too  big  a  price  for  the  lots,  or  else 
they  would  not  sell  them.  Q.  What  i^  ^^y- 
thing,  did  he  say  as  to  the  division  of  the 
profits?  A.  Just  as  much  as  John— just  the 
same."  Cross-examination:  "I  knew  Al- 
bert Burcham  about  three  years.  He  was 
real  often  in  our  bank.  The  convereatlon  I 
have  Just  related  took  place  after  the  pur- 
chase of  the  Long  Lake  property.  I  can't 
tell  the  exact  time.  It  took  place  in  the  bank. 
Don't  remember  of  any  one  else  being  pres- 
ent but  myself  and  Albert  Burcham.  The 
way  be  come  to  tell  me,  we  got  talking  about 
the  property.  John  Burcham  was  not  there 
at  that  time.  Q.  Now,  give  us  the  words,  as 
near  as  you  can  as  to  what  Albert  Burcham 
said,  not  your  language,  but  his.  A.  He 
said  they  were  going  to  live  up  there  and 
move  up  there  and  build  a  shanty.  Q.  Did  he 
say  They'  or  'We?'  A.  He  said  'We,'  I  think. 
'We  are  going  to  move  np  there  and  have  this 
land  surveyed  and  make  lots  and  sell  the  lots 
for  outing  ground  purposes.'  Q.  Now,  then, 
you  know  as  to  whether  they  owned  the  land 
at  that  time?  A.  They  had  it  bought  at  that 
time.  Q.  Do  you  know  whether  or  not  they 
surveyed  it  or  had  it  platted  into  lots  at 
that  time?  A.  I  think  not  Q.  Do  yon  know 
as  to  whether  they  ever  had  it  surveyed  into 
lots?  A.  I  think  it  is.  Q.  Of  your  own 
knowledge?  A.  I  think  they  did.  Q.  Do 
you  know  of  your  own  knowledge?  A.  I 
could  not  swear  to  it  Q.  Is  that  the  only 
conversation  you  ever  had  with  Albert  re- 
garding that  land?  A.  I  think  it  is.  Q. 
What  you  have  told  me  Just  now  is  all  that 
Albert  Burcham  said  to  you  at  that  time  re- 
garding that  transaction?  A.  No;  I  would 
not  say  that  he  didn't  because  I  have  prob- 
ably forgotten  something — that  Is,  a  part  of 
it  I  have  known  John  Burcham  about  the 
same  length  of  time,  and  he  did  business  with 
our  bank.  They  had  at  times  a  little  money 
deposited  in  bank.  Q.  When  did  you  have  a 
conversation  with  John  regarding  the  matter? 
A.  Before  they  bought  it  and  after  they 
bought  it  Q.  What  did  he  say  In  that  con- 
versation— ^his  words  as  near  as  you  can  re- 
member? A.  He  came  there  and  asked  me 
if  I  thought  It  would  be  a  good  deal ;  that 
la,  if  I  thought  they  could  make  any  money, 
and  I  told  him  I  could  not  Judge  about  it 
because  I  was  not  acquainted  with  that  part 
of  the  country.  Q.  Then  what  did  he  say? 
A.  I  think  he  said  that  he  was  going  to  take 
it  up  any  way.  Q.  Then  what  else  did  he 
say?  A.  That  is  all  that  I  can  remember  of 
him  saying.  Q.  That  is  the  first  conversa- 
tion;  now  the  second  conversKtlpn^  When 
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did  you  bave  tMt?  A.  It  was  after  he  bad 
made  a  deal  for  the  land;  I  can't  tell  how 
long  after  be  bought  the  land  the  second  con- 
versation occurred.  I  believe  the  second  con- 
versation occurred  at  the  bank.  Q.  Using 
John's  language,  what  did  be  say?  A.  He 
said  they  had  purchased  that  land  up  there, 
and  they  were  going  to  have  it  surveyed  and 
platted  Into  lots.  Q.  He  did  not  tell  you  at 
that  time  that  he  had  had  the  survey  made 
and  the  land  put  Into  lots?  A.  No;  he  did 
not  Q.  All  the  conversation  with  John  was 
in  regard  to  something  that  was  to  be  done 
in  the  future?  A.  Yes,  sir.  Q.  What  else 
did  he  say,  if  anything?  A.  I  could  not  think 
of  anything  more  that  be  said  np  there.  Q. 
Does  that  contain  then,  all  the  statements 
made  by  John  Burcbam  to  you  at  that  con- 
versation, as  near  as  you  can  rememl)er 
them?  A.  Yes,  sir;  It  does.  Q.  And  this 
second  conversation,  I  take  It,  was  the  last 
conversation  that  yon  bad  with  John  Burcb- 
am concerning  the  matter?  A.  I  think  It 
was.  Q.  That  was  all  the  conversation?  A. 
Yes,  sir.  Q.  Then  you  did  not  talk  with  bim 
or  with  Albert  after  any  arrangement  bad 
been  made  by  them  to  sell  these  lots,  if  such 
arrangements  were  made?  A.  No.  •  •  • 
Q.  Did  John  and  Albert  Burcbam  have  an 
account  in  your  bank?  A.  They  had  at  differ- 
ent times  a  little  money  on  deposit  The  ac- 
count was  in  the  name  of  John  and  Albert 
Burcbam.  QHiere  was  no  account  In  bank 
placed  by  either  of  the  Burcbams  In  the'  name 
of  Burcbam  Bros." 

Complainant's  witness  Ballard :  Direct  ex- 
amination: "I  know  John  and  Albert  Burcb- 
am. I  knew  them  for  about  two  years  be- 
fore I  moved  to  Long  Lake.  They  did  sonie 
business  in  my  store.  They  purchased  goods 
from  me  and  also  small  fence  posts  and  saw- 
logs,  after  they  came  to  EUake.  (EUake  and 
Long  Lake  are  different  names  for  the  same 
place.)  Q.  During  the  time  that  they  came 
Into  the  store,  did  you  bave  any  conversa- 
tion with  either  of  these  men,  either  John  or 
Albert,  as  to  the  relation  Cbey  bore  to  each 
other  in  that  piece  of  land,  or  in  the  business 
that  they  were  engaged  in  up  there?  •  •  • 
A.  Only  so  far  as  when  they  were  making  a 
purchase  or  fetching  In  material  that  I 
bought  of  them,  and  it  would  not  be  paid  for 
at  that  time,  they  would  wait  until  either 
of  them  came  in  to  pay  it  up,  or  occasionally 
when  I  bought  anything  of  them  I  would 
deduct  it  until  they  got  ready  to  settle  up. 
That  was  the  only  time  that  I  had  any  con- 
versation with  them  in  regard  to  their  part- 
nership business  or  anything  of  that  sort 
•  *  •  Q.  Now,  what  statement  did  Albert 
Burcbam  make  to  you  at  any  time  regarding 
the  relation  that  he  bore  to  his  brother  In 
that  land  that  they  had  down  there  at  Long 
Lake?  A.  The  statement  that  he  made  to 
me  was  the  first  time  that  I  bad  anything 
much  of  a  talk.  I  asked  him  the  first  time, 
I  said,  'You  are  Albert  Burcbam,'  and  be 
said,  'Yes,  but  don't  put  it  down  that  way; 


put  it  down  to  Burcham  Bros,  as  Jobn  and 
I  are  partners.'  •••"<}.  Now,  when  lie 
brought  logs  or  fence  posts  down  there  (re- 
ferring to  Albert),  did  be  at  any  time  make 
statements  when  he  brought  any  such  forest 
products,  regarding  any  relatlod^  tbat  be 
bore  to  his  brother  and  this  land?  •  •  • 
A.  I  could  not  say  tbat  Albert  personally 
did.  I  don't  ttalnk  tbat  Albert  himself  fetcb- 
ed  me  any  timber  at  any  time.  When  there 
was  anything  of  tbat  sort  John  generally  at- 
tended to  the  timber  end  of  It"  On  cross-ex- 
amination: "Albert  Burcham  never  told  me 
anything  about  any  relations  which  existed 
between  him  and  John,  except  when  he  came 
and  got  goods  in  the  store  and  stated  to  me 
that  he  got  It  for  Burcham  Bros.  In  that  they 
were  partners.  They  were  living  together  at 
that  time.  I  let  them  have  some  things  out 
of  the  grocery  store,  such  as  groceries  and 
clothing,  that  would  be  likely  to  be  used  by 
both  parties;  also  tools  and  saws.  •  •  • 
At  no  time  was  there  a  general  dlscosslon 
entered  into  by  me  with  these  parties  as  to 
their  exact  relation,  so  far  as  this  piece  of 
property  Is  concerned;  in  other  words,  we  did 
not  enter  into  private  affairs,  and  I  did  not 
ask  them  about  where  they  stood  in  regard 
to  this  piece  of  property,  except  as  is  stated 
In  conversation  above  referred  to,  and  tbese 
contersations  took  place  at  the  store  witb 
Albert  Burcham.  Albert  Burcham  never  aft- 
erwards talked  with  me  about  any  partner- 
ship existing  between  him  and  John  as  re- 
gards thl§  piece  of  land.  Jobn  talked  to  me 
about  the  partnership  business  in  the  proper- 
ty along  that  same  winter;  I  think  it  wtis 
in  the  winter  of  1908.  He  was  in  the  store 
three  or  four  times  a  week.  Q.  What  did  be 
say?  A.  When  I  seen  him,  In  particular  that 
I  remember,  he  was  there  with  a  load  of 
logs,  and  he  wanted  me  to  go  down  and  scale 
them,  and  I  took  the  scale  sheet  down  there 
and  he  stood  and  looked  over  my  shoulder  as 
I  wrote  the  scale  down  on  the  sheet,  and  I 
wrote  'John  Burcbam,'  and  be  corrected  me 
and  he  said  the  logs — ^that  Is,  partnership— It 
is  'Burcbam  Bros.,'  In  that  way.  Q.  That 
entire  matter  referred  to  the  timber  that  had 
been  cut  by  the  two  boys,  the  two  Burcham 
boys,  and  necessarily  would  be  a  partnership 
matter?  A.  Yes.  Q.  Tbat  did  not  refer  to 
the  matter  of  the  land  In  any  way,  did  It?  A. 
That  didn't  as  I  know  of,  any  more  than  that 
the  logs  came  off  the  land.  Q.  What  other 
time  did  you  talk  with  him  regarding  the 
matter?  A.  It  was  common  conversation  In 
regard  to  their  business,  I  could  not  tell  you 
the  dates.  The  next  time  that  directed  my 
attention  that  John  Burcham  said  anything 
to  me  about  the  partnership  relation  to  this 
land  was  when  I  made  a  trade  with  John 
for  a  lot  he  had  in  Hale,  and  he  was  trading 
some  stuff  at  the  store,  and  he  bought  a 
whole  lot  of  stuff,  and  I  made  a  trade  with 
him,  and  be  said,  *I  will  fetch  np  Albert  and 
see  If  he  Is  satisfied,'  so  him  and  Albert  came 
up  that  night,  and  be  closed^thfi  deal.    Q. 
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He  did  not  tell  you  then  that  he  was  trading 
you  that  lot  down  there,  or  sign  'Burcbam 
Bros.,  by  John  Burcbam,'  and  Albert  not 
come  near  It?  A.  No,  sir.  He  did  not  tell  me 
that  Albert  came  up  to  look  the  situation 
over   with   John." 

Complainant's  witness  Hadwln,  as  to  what 
occurred  when  the  contract  was  executed: 
*^be  conversation  that  I  heard  between  Mr. 
Nichols  and  Mr.  Burcham  about  this  contract 
was  that  Mr.  Nichols  said  that  he  came  there 
to  make  that  payment  on  the  property,  and 
Burcham  said:  'Well,  I  don't  know  about 
that;  my  brother  Is  not  here.'  Mr.  Nichols 
said :  'Well,  you  are  agent  for  your  brother 
in  this  business' — and  he  said:  'Yes,  sir.' 
'Well,'  he  said,  'You  can  sign  It  yourself. 
You  are  acting  as  his  agent' " 

This  is,  I  think  all  the  testimony  of  wit- 
nesses upon  the  subject  of  the  partnership. 
In  addition,  it  appears  that  upon  the  land 
were  signs  advertising  the  fact  that  outing 
lots  were  for  sale  by  Burcham  Bros.,  and 
upon  a 'building  of  one  room,  upon  the  land 
was  a  paper  sign  l>earing  the  words,  "Burch- 
am Bros.  General  and  Outing  Lots  for  Sale." 
I  conclude  there  was  no  proof  of  a  partner- 
ship agreement  of  the  Burchams  with  respect 
to  the  land ;  none  that  it  wits  purchased  by 
them  with  partnership  funds;  none  that  Al- 
bert Burctiam  ever  held  ills  brother  John  out 
as  Ms  partner  with  respect  to  the  lands,  or 
that  either,  except  in  the  particular  matter, 
ever  assumed  to  deal  with  the  lands  as  part- 
nership property.  It  is  clear,  I  think,  that 
John  Burcham  never  supposed  that  he  was 
in  fact  the  partner  of  bis  brother,  entitled, 
by  virtue  of  their  agreement,  to  make  con- 
tracts with  respect  to  the  sale  of  the  land. 
The  suggestion  came  from  complainant,  who 
assumed,  upon  the  facts  disclosed  to  him,  to 
advise  him  that  he  had  the  right  to  make  the 
option,  and  later  advised  him  that  he  had  the 
right  to  make  the  contract.  The  land  was 
not  sold  in  parcels,  but  as  an  entirety.  Com- 
plainant was  notified  when  he  had  but  $10 
invested  that  John  Burcham  wished  to  with- 
draw the  option.  On  the  other  hand,  the  de- 
fendant Hicks,  apparently  in  good  faith,  ac- 
cepted from  John  Burcham,  on  May  4,  1909, 
four  days  before  complainant  received  his 
option  a  memorandum,  set  out  in  my  Brother 
BIRD'S  opinion.  Pursuant  thereto  there  was 
executed  a  deed  of  the  land  by  both  John 
and  Albert  Burcham.  The  deed  is  dated 
May  15, 1909,  but  was  actually  acknowledged, 
by  Albert  In  Illinois,  May  22,  1909,  and  by 
John,  in  Michigan,  June  14,  1909.  Defendant 
Hicks  paid  the  purchase  price,  and  personally 
took  possession  of  the  land.  He  was  evicted 
Id  June,  1909,  by  an  agent  of  complainant, 
who  had  not  then  paid  the  balance  of  the 
purchase  money  on  his  contract,  and  has 
never  paid  it,  and  to  whom  the  money  he  had 
paid  was  before  then  attempted  to  be  return- 
ed. Complainant  Is  entitled  to  no  particular 
sympathy  or  equitable  consideration.    He  de- 


termined for  himself  that  the  land  was  part- 
nership land,  and  that  John  could  bind  the 
partnership  by  Ills  agreement  He  stood,  and 
stands,  upon  a  strict  legal  right  He  must 
establish  the  fact  that  the  land  was  part- 
nership property  or  must  fail.  My  own  rea- 
sons for  concluding  that  he  has  not  done  so 
sufficiently  appear.  I  think  it  wUl  be  a  dis- 
tinct departure  in  the  law  if  it  is  held  that 
the  evidence  is  sufficient  to  prove  a  partner- 
ship agreement  with  respect  to  this  land  be- 
tween Jobn  and  Albert  Burcham,  or  that  the 
land  was  purchased  with  partnership  funds, 
or  that  Albert  Burcham  or  John  Burcham 
ever  held  himself  or  his  brother  out  as  such 
a  partner. 

The  decree  should  be  reversed,  and  one 
should  be  entered  granting  the  relief  prayed 
for  in  the  cross-bill,  with  costs  of  both  courts 
to  defendant  Hicks. 

MOORE,  BROOKE,  and  STONE,  JJ.,  con- 
curred with  OSTRANDER,  J. 


HAINS  V,  JOHNSON. 
(Supreme  Court  of  Wigconsin.    Oct  28,  1913.) 

Railroads  (§  398*)— Accidents  at  Cbossinqs 
—Sufficiency  of  Evidbncb— Contbibpto- 
BT  Neguoenck. 

In  an  action  for  the  death  of  one  who  was 
killed  in  a  collision  between  an  interurban  car 
and  the  vehicle  in  which  she  was  riding,  evi- 
dence held  to  show  that  the  driver  was  negli- 
igent  In  not  seeing  the  car  approachiog,  even 
though  the  bell  at  the  crossing,  wfadch  ordinari- 
ly gave  warning,  was  silent  at  that  time. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ${  1358,  1358-1363;  Dec  Dig.  § 
398.»] 

Appeal  from  Circuit  Court,  Kenosha  Coun- 
ty; E.  B.  Belden,  Judge. 
Action  by  Frank  Halns  against  W.  O.  John- 
son, as  receiver.  Judgment  for  the  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded, with  instructions  to  dismiss. 

Fisher  &  Fisher,  of  Kenosha  (Bull  &  John- 
son, of  Chicago,  111.,  of  counsel),  for  appel- 
lant Robert  Verne  Baker,  of  Kenosha,  for 
respondent 

TIMLIN,  J.  The  respondent  Is  operating 
as  receiver  the  interurban  railway  of  the 
Chicago  &  Milwaukee  Electric  Railroad  Com- 
pany, and  the  plaintiff's  decedent  Mrs.  Mary 
Yurik,  while  riding  with  two  others,  was 
kUled  in  a  collision  at  a  highway  crossing 
of  said  railway  on  July  14,  1912.  The  Jury 
found  by  special  verdict  that  the  respondent 
was  negligent  in  the  operation  of  the  car 
which  collided  with  the  vehicle  in  question 
and  this  negligence  caused  the  death  of  Mrs. 
Yurik.  This  vehicle  was  what  is  known  as 
a  top  buggy  without  side  curtains.  It  was 
drawn  by  a  quiet  manageable  horse,  and  it 
was  occupied  at  the  time  of  the  accident  by 
the  deceased  and  another  lady  sitting  in  the 
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single  seat  with  a  driver,  one  Alexander 
MikuUck,  sitting  on  their  knees.  The  right 
of  way  at  the  crossing  Is  100  feet*  wide;  the 
street  Is  64  feet  wide.  The  highway  runs 
east  and  west,  the  railway  north  and  south, 
and  there  are  two  railway  tracks,  one  to  the 
west  for  sontb-bound  cars  and  one  to  the 
east  for  north-bound  cars.  From  the  east 
line  of  the  right  of  way  to  the  nearest  rail 
on  the  east  or  north-bound  track  is  41  feet, 
and  this  distance,  plus  the  width  of  the  east 
track,  plus  the  distance  between  the  tracks, 
brings  the  traveler  to  the  place  of  the  colli- 
sion. Mikullck  was  driving  west  on  this 
street  There  is  evidence  from  which  the 
jury  might  infer  that  when  one  is  approach- 
ing this  crossing  from  the  east  his  view  to 
the  north  is  obstructed  until  he  enters  npon 
the  right  of  way.  But  from  thence  his  view 
is  clear  and  unobstructed.  Approaching  the 
right  of  way  his  view  to  the  south  Is  also 
somewhat  similarly  obstructed.  This  is  no 
doubt  a  dangerous  grade  crossing,  consider- 
ing the  speed  with  which  the  interurban  cars 
are  operated.  No  question  is  made  but  that 
the  contributory  negligence  of  Mikullck,  if 
any.  Is  imputable  to  deceased.  Mikullck  tes- 
tified that  while  approaching  the  right  of 
way  he  saw  a  south-bound  car  cross  the 
street,  and  that  an  electric  bell,  which  usual- 
ly rang  when  cars  were  coming  near  the 
crossing,  was  not  ringing  at  the  time  In  ques- 
tion. While  on  the  right  of  way  and  ap- 
proaching the  track  he  first  looked  to  the 
north  along  the  track  and  then  to  the  south 
and  did  not  see  anything  and  drove  along 
until  the  Instant  before  the  collison,  when 
he  saw  the  car  for  the  first  time.  He  was 
going  on  "a  kind  of  a  small  trot" 

Numerous  precedents  in  this  state  estab- 
lish a  rule  of  diligence  to  be  observed  by 
travelers  on  a  highway  approaching  a  grade 
crossing  of  a  railroad.  There  are  here  no 
disputed  facts  relative  to  the  care  exercised 
by  Mikullck.  The  rules  of  duty  imposed  up- 
on travelers  approaching  a  grade  crossing, 
with  the  cases  upon  which  they  are  founded, 
are  collected  in  White  v.  Railroad  C!o.,  147 
Wis.  141,  133  N.  W.  148. 

Under  the  rule  of  Rohde  v.  C.  &  N.  W.  Ry. 
Co.,  86  Wis.  809,  56  N.  W.  872,  It  might  be 
said  that  the  silent  bell  was  an  assurance 
that  there  was  no  danger  and  an  invitation 
to  cross  In  safety.  But  in  White  v.  C.  &  N. 
W.  Ry.  Co.,  102  Wis.  489,  78  N.  W.  585,  Bar- 
deen,  J.,  commenting  on  the  former  case, 
said:  "Suppose,  while  in  a  place  of  safety, 
plaintiff  In  that  case  had  seen,  or  could  have 
seen  by  the  use  of  ordinary  care,  that  the 
train  was  approaching;  would  any  one  claim 
that  he  might  nevertheless  continue  on  bis 
way  and  drive  Into  danger?" 

It  may  be  noticed  that  this  Is  not  the 
precise  question  presented  here.  The  ques- 
tion here,  rather,  is  whether  within  the  rules 
of  diligence,  or  rather  the  rules  defining  or- 


dinary care  under  similar  drcumstances,  the 
driver  might,  by  reason  of  the  silence  of  the 
bell,  the  short  distance,  the  necessity  of  look- 
ing south,  and  his  knowledge  that  a  car  com- 
ing from  the  north  had  passed  the  crossing 
a  short  time  before,  be  excused  from  faillD; 
to  look  north  In  time  or  to  look  with  that 
care  and  diligence  with  which  he  otherwise 
should  have  looked. 

In  White  V.  Minneapolis,  etc.,  R.  Co.,  147 
Wis.  141,  at  page  150,  133  N.  W.  148,  at  page 
152,  It  is  said,  discussing  the  question  of  con- 
tributory negligence:  "Even  such  a  persua- 
sive circumstance  as  gates  being  raised, 
where  such  exist  and  are  customarily  let 
down  to  bar  the  way  to  the  track  yrbea  t 
train  Is  about  to  pass,  has  been  held  not  to 
excuse  a  traveler  on  foot  from  using,  effi- 
ciently, his  own  faculties  to  discern  whether 
the  track  Is  clear  before  entering  npon  It"— 
dtlng  the  White  Case,  102  Wis.  489,  78  N. 
W.  585,  and  Walters  v.  Railway  Co.,  104  Wis. 
251,  80  N.  W.  451.  The  open  gate  Is  a  more 
persuasive  invitation  than  the  silent  belL 
The  distance  was  short,  and  the  plaintiff  did 
look  In  each  direction,  but  apparently  his 
glance  to  the  north  was  so  hasty  and  slight 
as  not  to  Inform  him  of  the  approach  of  tbe 
car,  and  he  continued  on  a  slow  trot  to  tbe 
place  of  collision. 

Personally  I  would  have  no  hesitation, 
were  this  a  new  question,  in  deciding  that 
under  such  circumstances  the  question  of 
contributory  negligence  was  for  the  Jury. 
But  this  is  not  the  unanimous  view  of  tbe 
court  However,  this  case  seems  to  be  ruled 
by  the  later  cases  in  this  court  against  the 
plaintiff  on  the  ground  that  the  omission  of 
the  customary  signals  of  an  approad^ng  car 
will  not  alone  excuse  the  traveler  approach- 
ing the  track  from  tbe  duty  to  approach  care- 
fully and  look  with  such  care  as  to  see  what 
can  be  plainly  seen.  Had  he  looked  careful- 
ly to  the  north,  he  would  have  seen  the  car 
approaching.  It  follows  that  the  Judgment 
must  be  reversed,  with  directions  to  dismiss 
the  complaint. 

Judgment  reversed  and  the  cause  remand- 
ed, with  directions  to  dismiss  the  complaint 

SIEBECKER,  J.,  took  no  part 


DB  POW  V.  CHICAGO  &  N.  W.  RY.  CO. 

(Supreme  Court  of  Wisconsin.  Oct  28,  1913.) 
1.  Railboads    (5  350*)  —  Opkbatiow  —  Acci- 

DKNTs  AT  CsossiNas— QrrESTiOMS  fob  Jckt. 
Whether  the  defendant  railway  companj 
negligently  allowed  a  freight  train  to  stand  on 
a  highway  crossing  an  unreasonable  length  of 
time  on  a  dark  night  withont  keeping  a  lookout 
to  warn  travelers,  and  whether  plaintiff,  whose 
team  ran  into  the  train,  was  gmlty  of  contrib- 
utory negligence,  and  whether  his  contributory 
negligence  was  the  proximate  cause  of  the  acd- 
dent,  held,  under  the  evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  ft  1152-1102;   Dec  Dig.  {  350.*] 
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2.  Neolioencb  (I  4*)— "Obdinabt  Cabb"— 
How  Determined. 

The  test  of  "ordinary  care"  is  what  an  or- 
dinarily careful  person  would  do  under  the 
same  or  similar  circumstances. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  6;   Dec.  Dig.  {  4.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  6,  pp.  502&-6042:  toL  8,  pp.  7739, 
7740.] 

3.  WiTNESBEB  (I  276*) —IioPKAoHMEifT  — In- 
consistent Statements. 

St  1911,  i  4068,  authorizing  the  examina- 
tion of  the  opposing  party,  or  his  agent,  as  if 
under  cross-examination,  without '  being  con- 
cluded thereby,  and  permitting  his  impeach- 
ment, does  not  authorize  evidence  of  declara- 
tions inconsistent  with  the  answer  of  the  party 
so  testifying,  where  it  was  known  what  the  an- 
swer would  be  and  his  declarations  were  in- 
troduced, not  for  impeachment  but  as  independ- 
ent evidence. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent  Dig.  |S  976-978;   Dec.  Dig.  §  276.»] 

4.  Appbal  and  Ebbob  (|  1048*)  —  Review — 
Habicless  Ebbob— Admission  of  Evidence. 

The  admission  of  inconsistent  declarations 
of  a  witness  examined  as  an  adverse  witness 
under  St  1911,  }  4068,  introdnced  not  for  im- 
peachment but  as  independent  evidence,  was 
not  harmless,  where  they  related  to  a  question 
which  was  the  pivotal  one  of  the  case,  and  it 
was  probable  that  such  declarations  would  ma- 
terially influence  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  414()-4145,  4151,  4168- 
4160;   Dec  Dig.  §  1048.*] 

Vioje  and  Marshall,  33.,  dissenting. 

Appeal  from  Circuit  Court,  Oconto  Coun- 
ty;  William  B.  Quinlan,  Judge. 

Action  by  Charles  De  Pow  against  the 
Chicago  &  Northwestern  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

Edward  M.  Smart,  of  Milwaukee,  for  ap- 
pellant Classon  &  O'Eelllher,  of  Oconto, 
for  respondent 

BARNES,  J.  This  case  was  before  this 
court  on  a  former  appeal  and  is  reported  in 
151  Wis.  109,  138  N.  W.  42.  The  main  facts 
are  quite  fully  stated  in  the  opinion  on  that 
appeal  and  need  not  be  reiterated  here. 

[1  ]  A  large  number  of  errors  are  assigned, 
and,  inasmuch  as  there  must  be  a  new  trial 
ordered,  we  shall  discuss  such  of  the  Ques- 
tions raised  as  may  be  of  assistance  In  dis- 
posing of  the  case  on  a  subsequent  tilaL 
The  appellant  urges,  with  much  earnestness 
and  force,  that  no  negligence  on  the  part 
of  the  railway  company  was  shown  and  that 
it  should  be  held  as  a  matter  of  law  that 
plaintiff  was  guilty  of  contributory  negligence. 
It  must  be  admitted  that  both  of  these  ques- 
tions are  close,  so  close  that,  had  the  trial 
court  resolved  them  against  the  respondent, 
we  might  hesitate  to  disturb  its  conclusion. 
The  court  has  not  done  so,  however,  and  a 
majority  of  the  members  of  this  court  are  of 
the  opinion  that  there  was  some  evidence  to 
Ro  to  the  jury  on  both  questions  which  would 


warrant  a  verdict  favorable  to  the  respond- 
ent 

The  acts  of  negligence  relied  on  were:  (1) 
Permitting  the  train  to  stand  on  the  hl^- 
way  crossing  in  the  first  instance,  and  (2) 
allowing  it  to  remain  there  an  unreasonable 
length  of  time  without  providing  a  man  at 
the  crossing  to  keep  a  lookout  and  to  warn 
travelers  not  to  attempt  to  cross. 

There  was  no  evidence  in  the  case  which 
tended  to  show  negligence  in  bringing  the 
train  to  a  standstill  on  the  crossing.  In 
reference  to  the  time  which  the  train  was 
permitted  to  block  the  crossing,  the  testimony 
of  defendant's  witnesses  was  to  the  effect 
that  it  did  not  exceed  two  minutes,  and  that 
offered  on  behalf  of  the  plaintiff  tended  to 
show  that  the  time  was  from  five  to  eight 
minutes.  In  each  instance  the  time  was  es- 
timated. No  witness  claims  to  have  actually 
observed  the  time  when  the  train  arrived 
and  when  the  accident  took  place.  The  evi- 
dence on  the  part  of  the  defendant  is  to  the 
effect  that  the  switchman  jumped  from  the 
engine  and  went  about  150  feet  to  ascertain 
what  track  might  be  utilized,  and  had  just 
started  to  return  when  the  accident  occurred, 
and  that  the  time  that  elapsed  did  not  ex- 
ceed a  couple  of  minutes.  The  plaintiff  tes- 
tified that  no  engine  crossed  the  tracks  after 
be  left  a  certain  church  one-third  of  a  mile 
distant  therefrom  and  that  the  time  consum- 
ed in  traveling  this  distance  was  fire  or  six 
minutes.  He  also  testified  that  he  made  one 
stop  about  200  feet  from  the  track  and  that 
his  horses  trotted  part  of  the  way;  how  much 
does  not  appear.  The  team  liad  been  stand- 
ing outside  for  some  time,  and  it  was  a  medi- 
um cold  night  The  accident  occurred  on  the 
night  of  March  4th,  about  9:30.  While  it 
seems  improbable,  all  things  considered,  that 
it  took  the  plaintiff  the  length  of  time  he 
says  it  did  to  travel  one-third  of  a  mile,  it 
cannot  be  said  that  the  evidence  is  so  inher- 
ently incredible  as  to  be  unworthy  of  belief 
and  to  raise  no  jury  question.  If  the  jury 
reached  the  conclusion  that  the  crossing  was 
blocked  with  a  string  of  empty  freight  cars 
as  long  as  the  plaintiff's  evidence  would  tend 
to  show  that  it  was,  then  we  think  the  jury 
would  be  justified  in  finding,  under  the  dt- 
cumstances,  that  defendant  was  negligent  in 
allowing  the  blockade  to  exist  for  sudi 
length  of  time  without  stationing  some  one 
at  the  crossing  to  warn  approaching  travel- 
ers. Considerable  switching  operations  seem 
to  have  been  carried  on  over  this  crossing. 
The  night  was  dark,  and  the  street  was  one 
of  the  principal  thoroughfares  of  the  dty  of 
Oconto,  although  the  crossing  was  some  dis- 
tance from  the  business  portion  of  the  town. 
Flat  cars  are  low,  and  it  Is  dlfiScult  to  see 
their  outline  In  the  darkness.  That  it  was 
difficult  to  see  them  on  the  occasion  In  ques- 
tion is  evident  from  the  fact  that  the  horses 
ran  into  them. 


*For  other  cues  see  ume  topic  and  secUon  NTJMBBR  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Sertep  &  Rep'r  Indexes 
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On  the  contributory  negligence  of  the  plain- 
tiff, it  is  argued  that  he  was  familiar  with 
the  crossing  and  knew  that  BWltcblng  opera- 
tions were  carried  on  over  it,  and  that  before 
venturing  to  cross  he  should  have  stopped  and 
ascertained  whether  or  not  it  was  clear,  and 
furthermore  that  the  Inference  is  irresistible 
that  be  was  trying  to  pass  over  at  a  reckless 
rate  of  speed.  There  is  no  direct  evidence 
to  support  this  latter  contention,  but  it  is 
said  that  the  violence  with  which  plaintiff  was 
thrown  would  Indicate  that  the  cars  were 
struck  by  the  team  with  much  force.  We 
are  not  prepared  to  say  that  a  team  of  hors- 
es running  against  an  unexpected  barrier 
might  not  suddenly  back  up  or  lurch  side- 
wise  in  such  a  manner  as  to  produce  the  re- 
sults testified  to.  According  to  the  plain- 
tllTs  evidence,  he  was  going  at  a  moderate 
rate  of  speed.  Accepting  the  evidence  of 
plaintiff  as  being  true,  no  train  had  passed 
over  the  crossing  tor  more  than  five  minutes 
before  the  collision.  When  he  reached  a 
point  about  200  feet  east  of  the  crossing,  he 
stopped  his  team  and  looked  and  listened. 
He  could  see  no  train  in  front  of  him,  nor 
hear  any  moving  or  approaching  the  cross- 
ing. The  danger  he  was  anticipating  evi- 
dently was  that  a  train  might  be  approaching 
the  crossing  from  the  north  or  south,  and  not 
the  possibility  of  the  crossing  being  blocked 
.with  a  string  of  flat  cars  since  I>efore  he  left 
the  diurch. 

[2]  The  test  of  "ordinary  care"  is:  What 
would  ordinarily  careful  and  prudent  persons 
do  under  the  same  or  similar  clrcumstancea 
He  had  apparently,  though  mistakenly,  sat- 
isfied himself  that  the  crossing  was  clear 
and  that  the  only  danger  he  had  to  apprehend 
was  from  moving  trains,  and  he  was  on  the 
lookout  for  them.  Under  these  circumstanc- 
es, the  question  of  contributory  negligence 
was  for  the  jury.  The  case  is  not  similar  in 
its  facts  to  O'Toole  t.  Railway  Co.,  15.3  Wis. 
461,  140  N.  W.  293.  There  the  plaintiff  look- 
ed as  he  approached  the  track,  then  he  fol- 
lowed the  road  which  paralleled  the  track 
for  some  distance,  and  then  crossed  over 
without  again  looking,  and  was  struck  by 
a  moving  engine.  The  fact  that  the  plaintiff 
did  not  see  an  engine  when  he  first  looked 
was  no  particular  reason  why  one  might  not 
t>e  approaching  the  crossing  when  he  at- 
tempted to  go  over  it  Had  plaintiff  in  the 
present  case  been  struck  by  a  moving  train, 
he  might  well  he  held  guilty  of  negligence 
as  a  matter  of  law.  If  the  injury  was  due  to 
his  failure  to  stop  and  look  and  listen  again 
before  he  entered  the  realm  of  danger.  But 
the  night  was  crisp,  and  the  noise  of  an  ap- 
proaching train  easily  discernible,  and  plain- 
tiff evidently  satisfied  himself  without  stoi>- 
ping  again  that  no  train  was  moving.  E^ir- 
thermore,  it  cannot  I>e  said  as  a  matter  of 
law  that  the  failure  to  stop  and  look  a  sec- 
ond time  before  attempting  to  cross  the 
tracks  Was  the  proximate  cause  of  tlie  in- 


jury. The  night  was  dark  and  the  -  sronnd 
bare  and  black  at  the  crossing,  and  the  hors- 
es actually  ran  against  the  cars,  and  the  jury 
might  well  find  that,  had  the  plaintiff  again 
stopped  before  attempting  to  pass  over  the 
first  set  of  rails  and  looked,  he  coald  not 
have  seen  the  empty  cars.  The  first  trades 
crossed  were  some  little  distance  from  the 
ones  on  which  the  cars  were  standing. 

[3]  On  the  first  trial  of  the  action  the 
plaintiff  called  one  Motis,  an  employe  of  the 
defendant  company,  as  a  witness,  and  be  tes- 
tified that  'the  train  had  stopped  on  the  cross- 
ing only  two  minutes  when  the  accident  oc- 
curred. He  was  called  as  an  adverse  witness 
under  section  4068,  Stats.  1911,  on  the  second 
trial,  and  plaintiff's  counsel,  knowing  tbat  be 
would  give  the  same  testimony,  examined 
him  in  reference  to  the  matter.  He  testUled  as 
on  the  first  trial  and  denied  tliat  he  bad  made 
any  different  statement  to  the  attorneys. 
The  attorneys  then  offered  themselves  as 
witnesses,  and  were  permitted  to  testify  tbat 
they  had  a  conversation  in  their  office  with 
the  witness  before  the  first  trial,  and  tbat  in 
such  conversation  he  stated  that  the  train 
had  been  standing  on  the  track  from  five  to 
eight  minutes  when  the  accident  occurred. 
This  we  think  was  clearly  an  attempt  to  get 
incompetent  testimony  before  the  jury  to 
prove  a  substantive  fact  embodied  in  a  state- 
ment not  made  under  oath.  The  respondent's 
counsel  attempt  to  justify  this  action  under 
section  4068,  which  gave  them  the  right  to 
examine  the  witness  as  if  under  cross-ex- 
amination without  being  concluded  by  his 
answers.  We  think  counsel  and  the  court 
misconceived  the  effect  of  the  statute.  There 
was  no  surprise.  The  witness  was  not  called 
by  the  defendant  The  purpose  was  not  to 
impeach  him,  but  to  use  his  alleged  unsworn 
statement  as  independent  evidence  to  support 
the  claim  that  the  train  remained  on  the 
crossing  for  more  than  five  minutes.  The 
case  was  no  doubt  argued  to  the  jury  on 
this  basis.  Indeed,  counsel  in  their  brief  in 
this  court  urge  that  there  is  suflSclont  evi- 
dence to  support  a  finding  of  negligence  for 
the  reason,  among  other  things,  that  "there  is 
the  evidence  of  James  Motis,  the  car  repair- 
er, who  stated  to  one  witness  that  the  train 
stood  on  the  crossing  from  five  to  eight  min- 
utes." Of  course,  in  any  case  where  a  wit- 
ness is  impeached  by  showing  that  he  made 
contradictory  statements  out  of  court  there 
is  the  possibility  that  some  weight  may  be 
given  to  such  statements  as  substantive  evi- 
dence by  a  jury,  although  such  is  not  the  pur- 
pose of  legitimate  impeaching  evidence.  But 
it  would  be  a  perversion  of  the  statute  and 
of  the  rule  which  permits  contradictory  state- 
ments to  be  shown  for  the  purpose  of  im- 
peachment to  hold  that  a  witness  may  be 
asked  a  question  where  counsel  know  what 
the  answer  will  be,  for  the  sole  purpose  of 
getting  the  unsworn  statement  before  the 
jury,  to  the  end  that  it  may  be  treated  as  ev- 
idence of  the  existence  of  th^^btsL 
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[4]  Neither  do  we  see  how  fbe  error  can  be 
Seated  as  nonprejudicial.  There  was  a  de- 
cided preponderance  of  the  evidence  in  favor 
of  d^endant's  contention  that  the  train  had 
not  stopped  to  exceed  two  minutes  when  the 
accident  occurred.  This  was  a  pivotal  ques- 
tion In  the  case.  If  defendant's  evidence 
fvas  true,  there  could  be  no  recovery  in  the 
action.  We  must  assume'  that  a  Jury  Im- 
paneled to  try  such  a  case  will  do  It  honest' 
ly  and  fairly,  and  It  Is  very  probable  that  the 
evidence  of  this  statement  from  an  employ^ 
of  the  defendant  would  have  great  weight 
A  jury  might  well  reason  that  the  statement 
oat  of  court  expressed  the  truth  and  that 
the  change  was  made  at  the  behest  of  the 
employer.  Any  such  suspicion  would  be  nec- 
essarily fatal  to  the  defendant's  case.  For 
this  error  the  judgment  must  be  reversed. 

On  the  former  trial  the  damages  were  as- 
sessed at  $9,500,  and  it  was  said  In  the  opin- 
ion on  appeal  that  such  award  was  at  least 
double  what  it  should  have  been.  On  the 
second  trial  $7,500  damages  were  assessed, 
and  judgment  was  accordingly  entered.  It 
is  attempted  to  justify  the  last  assessment 
on  the  ground  that  additional  evidence  was 
produced  on  the  second  trial  which  war- 
ranted a  greater  allowance  than  would  be 
permissible  under  the  evidence  on  the  first 
trial.  We  do  not  think  that  any  additional 
evidence  was  produced  on  the  last  trial 
which  would  warrant  any  recovery  In  excess 
of  the  sum  Indicated  In  the  former  opinion. 

Appellant  urges  that  separate  questions 
should  have  been  propounded  to  the  jury  cov- 
ering the  following  Items  of  negligence,  tf 
plaintur  relied  on  them  and  there  was  any 
evidence  to  support  them:  (a)  Failure  to  stop 
the  train  north  of  the  crossing;  (b)  permit- 
ting the  train  to  stand  for  an  unnecessary 
length  of  time  on  the  crossing;  (c)  failure 
to  station  one  of  the  crew  at  the  crossing  for 
the  purpose  of  giving  warning ;  and  (d)  fail- 
ure of  the  agents  and  servants  of  the  defend- 
ant, aside  frpm  the  train  ciew,  to  provide  a 
person  to  give  warning. 

As  already  stated,  there  was  no  evidence 
to  support  the  claim  of  negligence  for  failure 
to  stop  the  train  north  of  the  crossing.  Aside 
from  tills,  the  question  would  seem  to  be 
whether  the  train  was  permitted  to  stand  on 
the  crossing  for  an  unreasonable  length  of 
time  without  placing  some  member  of  the 
crew  at  the  crossing  for  the  purpose  of  warn- 
ing travelers.  If  It  be  conceded  that  the 
train  remained  on  the  crossing  for  five  or 
six  minutes  before  the  accident,  there  is  lit- 
tle, if  any,  evidence  to  show  that  the  stop 
was  unnecessarily  lengthy ;  but  the  evidence 
does  show  that  the  switchman  had  not  yet 
returned  to  the  engine  and  that  the  train 
was  not  ready  to  pull  out  when  the  collision 
took  place.  As  we  view  it,  the  substantial 
question  in  the  case  on  the  evidence  offered 
is,  was  it  negligence  to  allow  the  train  to 
stand  on  the  crossing  the  length  of  time 


which  it  did  without  a  watchman,  rather 
than  the  question  of  whether  or  not  the 
crossing  was  In  fact  blocked  an  unreasonable 
length  of  time. 

Judgment  reversed,  -  and  a  new-  trial  or- 
dered.   •■ 

SIEBEXiKER,  J.,  took  no  part 

VINJB,  J.  (dissenting).  To  my  mind  the 
evidence  shows  the  plalntUC  was  guilty  of 
contributory  negligence  as  a  matter  of  law 
in  failing  to  look  either  north  or  south,  or 
ahead,  after  having  looked  when  he  was  200 
feet  from  the  crossing,  and  when  he  saw  the 
light  of  what  he  thought  was  an  engine  be- 
hind the  shed  that  obstructed  his  view.  Had 
he  looked  to  the  south  at  any  time  within 
60  feet  of  the  crossing,  he  could  have  seen 
the  engine  standing  only  75  feet  away  and 
headed  south,  with  the  headlight  and  bliz- 
zard lights  burning.  He  himself  says  if  he 
had  so  seen  the  engine  he  would  have  sup- 
posed cars  were  behind  it  The  fact  that  the 
accident  happened  in  a  way  not  anticipated 
does  not  affect  plaintiff's  duty  to  look  when 
approaching  such  a  place  of  danger  as  a 
grade  railway  crossing.  The  darkness  only 
emphasized  the  need  of  looking,  and  of  see- 
ing that  which  could  be  seen.  No  one  can 
be  said  to  have  exercised  ordinary  care,  with- 
in the  rule  repeatedly  declared  by  this  court, 
who  falls  to  look  when  approaching  a  grade 
railway  crossing  where  looking  would  ma- 
terially add  to  his  safety.  Under  such  cir- 
cumstances, the  duty  to  look  is  imperative, 
and  juries  should  not  be  permitted  to  nullify 
it  The  case  falls  within  the  decisions  of 
White  V.  Minneapolis,  etc.,  B.  Co.",  147  Wis. 
141,  133  N.  W.  148;  O'Toole  v.  Duluth,  etc., 
R.  Co.,  153  Wis.  461,  140  N.  W.  293;  and 
Hains  V.  Johnson,  143  N.  W.  653,  decided 
herewith. 

MARSHALL,  J.  I  concur  in  the  opinion 
of  VINJB,  J. 

FREE  HIGH  SCHGOIi  DIST.  OF  CITY  OF 
COLUMBUS  ▼.  TOWN  OF  FOUN- 
TAIN PRAIRIE. 
(Supreme  Court  of  Wisconsin.    Oct  28,  1913.) 
Schools  and  Sohooi.  Districts  (§  159*)  — 
Tuition  Fees  —  Statement  —  Person  Re- 

CEIVINO. 

St  1911,  I  496k,  provides  that  the  secre- 
tary of  the  free  high  sdiool  district  board  shall 
make  a  sworn  statement  to  the  clerk  of  the 
town  from  which  any  person  may  have  been 
admitted  to  the  free  high  school,  which  shall 
state  the  residence,  name,  etc,  of  each  person 
so  admitted,  and  show  the  amount  of  tuition  to 
which  the  district  is  entitled,  etc.  Held,  that 
a  statement  was  not  fatally  defective  because 
on  its  face  it  was  a  demand  on  behalf  of  the 
city  within  which  a  high  school  district  was  sit- 
uated, instead  of  on  behalf  of  the  high  school 
district;  the  city  board  of  education  constitut- 
ing the  school  board  of  the  district,  and  the 
clerk  of  the  city  board  of  education,  who  gave 
the  notice,   being   ex   officio   secretary  of   the 
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high  school  board,  and  the  dty  treasurer  being 
ex  officio  treasurer  of  that  board  and  of  the 
high  school  district. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {{  114,  330,  831; 
Dec.  Dig.  {  15'J.*] 

'     Appeal  from  Orcnit  Conrt,  Colnmbla  Cotin- 
ty;   Chester  A.  Fowler,  Jndi^ 

Action  by  the  1<  ree  High  School  District  of 
the  City  of  Columbus  against  the  Town  of 
j'ountain  Prairie.  From  a  Judgment  for 
plaintiff,  defendant  appeala    Affirmed. 

F.  W.  Hall,  of  Madison,  and  Geo.  W.  Ste- 
phens, of  Columbus,  for  appellant  Daniel 
H.  Grady,  of  Portage,  for  respondent. 

WINSLOW,  C.  J.  This  is  an  action  by  a 
free  high  school  district  to  recover  of  a  town 
fees  for  the  tuition  of  certain  high  school  pu- 
pils, residents  of  the  town,  who  attended  the 
high  school  of  the  district,  under  the  provi- 
sions of  chapter  188.  Laws  1901  (now  sec- 
tions 496/  to  496o,  St  1911).  A  former  ac- 
tion brought  by  the  dty  of  Columbus  for  the 
same  cause  failed,  because  the  right  of  ac- 
tion was  held  to  be  in  the  school  district 
134  Wis.  593,  115  N.  W.  111. 

A  general  demurrer  to  the  present  com- 
plaint was  overruled  below,  and,  upon  the 
present  appeal  from  that  ruling,  but  one 
question  will  be  considered. 

Section  496fc,  St.  1911,  after  providing 
that  a  tuition  fee  not  exceeding  60  cents  per 
week  may  be  charged  by  the  high  school  dis- 
trict, further  provides  as  follows:  "On  or  be- 
fore the  first  day  of  July  in  each  year,  the 
secretary  of  the  free  high  school  board  shall 
make  a  sworn  statement  to  the  clerk  of  the 
dty,  town  or  village  from  which  any  person 
may  have  been  admitted  to  said  free  high 
school.  Said  statement  shall  set  forth  the 
residence,  name,  age  and  date  of  entrance  to 
such  school,  the  number  of  months'  attend- 
ance during  the  preceding  school  year  of 
each  person  so  admitted  from  such  city,  town 
or  village;  this  statement  shall  show  the 
amount  of  tuitloa  which,  under  the  provi- 
sions of  this  act,  the  district  Is  entitled  to  re- 
ceive for  each  person  reported  as  having 
been  a  member  of  the  school  from  such  dty, 
town  or  village,  and  the  aggregate  sum  for 
tu<tlon  for  all  persons  so  admitted  from  each 
dty,  town  or  village." 

It  appears  by  the  complaint  In  the  present 
case  that  a  sworn  statement,  setting  forth  all 
the  facts  required  by  this  statute,  was  filed 
with  the  clerk  of  the  defendant  town  in  due 
season  by  the  clerk  of  the  board  of  education 
of  the  dty  of  Columbus,  but  that  the  same 
was  in  form  In  behalf  of  the  city  of  Colum- 
bus, Instead  of  in  behalf  of  the  free  high 
school  district  of  the  dty  of  Columbus.  The 
question  Is  whether  this  notice  must  be  held 
fatally  defedive  under  the  provision  of  the 
statute  quoted  because  on  Its  face  It  appear- 
ed to  be  a  demand  on  behalf  of  the  dty  In- 
stead of  on  behalf  of  the  school  district.    We 


have  no  difficulty  In  answering  this  question 
In  the  negative.  The  boundaries  of  the  high 
school  district  were  coterminous  with  the 
boundaries  of  the  dty;  the  board  of  ednca- 
tlon  of  the  dty  constituted  the  sdiool  board 
of  the  district;  the  clerk  of  the  board  of  ed- 
ucation of  the  dty  (who  gave  the  notice)  was 
ex  officio  secretary  of  the  high  school  board, 
the  dty  treasurer  cz  offido  treasurer  of  that 
board,  and  the  dty  treasury  the  treasury  of 
the  district  St  Wis.  1011.  i  492,  snbd.  2; 
Laws  1883,  c.  181. 

Thus  It  appears  the  notice  or  claim  was 
given  by  the  proper  person,  that  It  conveyed 
all  the  information  required  by  thi  statute, 
and  required  payment  to  the  proper  offidaL 
It  could  not  mislead  the  defendant  in  an? 
particular.  If  the  tuition  claimed  by  It  had 
been  i>ald  to  the  dty  treasurer,  such  pay- 
ment would  have  constituted  a  complete  dis- 
charge, though  receipted  for  by  him  under 
that  official  title,  Instead  of  under  the  title  of 
treasurer  of  the  high  school  board.  To  say 
that  such  a  claim  was  fatally  defective  be- 
cause the  dty  was  named  as  the  creditor  in- 
stead of  the  high  school  district  (Its  alter  ego 
for  high  school  purposes)  would  be  to  make 
substance  out  of  the  merest  shadow.  The 
purpose  of  the  law  was  to  make  sure  that  ev- 
ery town  should  have  complete  and  seasona- 
ble information  as  to  every  claim  for  such 
tuition  made  against  It,  not  only  as  to  the 
pupils  Instructed,  but  as  to  the  high  school 
where  they  were  instructed.  Confessedly  the 
defendant  recdved  this  information  folly  and 
completely.  It  knew  every  fact  which  would 
enable  it  to  ascertain  and  discharge  its  liabil- 
ity. The  essential  requirements  of  the  stat- 
ute were  complied  with. 

Order  affirmed. 

SIBBBCKBB,  X.  took  no  part 


ADAMS  V.  MENASHA  PAPER  CO. 
(Supreme  Court  of  Wisconsin.    Oct  28,  1913.) 

1.  Appeal  and  Erbor  ($  901*)— RkversaIt- 
NxcKSBABT  Showing. 

For  reversal  of  a  judgment,  error  most  b* 
affirmatively  established. 

[Ed.  Note.— For  other  cases,  see  Appeal  anil 
Error,  Cent  Dig.  K  1771,  3670;  Dec.  Dig.  § 
901.*] 

2.  Master  and  Servant  (|  265*)  —  Injuit 
rsoM   Machine— Showing  Neqlioence. 

Where  it  is  daimed  that  a  machine  made 
an  unexpected  and  unprecedented  movement, 
injuring  an  employ^,  he  must  show  not  only 
such  movement,  but  also  the  construction  of 
the  machine,  so  as  to  establish  that  the  move- 
ment was  caused  by  defective  construction  or 
want  of  repair,  from  which  the  result  might  u> 
the  ezerdse  of  ordinary  care  have  been  antia- 
pated  by  the  employer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servsnt  Cent  Dig.  ||  877-908,  955;  Dec.  mg. 
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3.  Master  and  Sbbvant  (|  129*)  —  Injxtbt 
FBOu  Machink— Defects  Not  Causinq  In* 

JTJBT. 

That  there  were  defects  in  a  machine,  by 
which  an  employe  waa  injured,  or  that  spur 
wheels  thereon  were  not  guarded  as  required 
by  St.  {  1636J,  does  not  make  the  master  Uable;. 
the  accident  not  being  caused  thereby. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  257-263;    Dec.  Dig.  § 

4.  Kasteb  and  Skbvant  (g  276*)  —  Injtbt 
ntoif  Maobirb— Evidence  of  Cause. 

Evidence,  in  a  servant's  action  for  injury 
from  the  tah  of  the  arm  of  a  barking  machine, 
held  insDfficient  to  show  that  the  fall  was  caus- 
ed by  reason  of  any  want  of  repair  or  defec- 
tive construction. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  950-832,  954,  959,  970, 
976;    Dec.  Dig.  {  276>] 

Appeal  from  Circuit  Court,  Snsk  Cotinty; 
James  Wlckham,  Judge. 

Action  by  George  Adams  against  the  Men- 
asha  Paper  Company.  Judgment  for  defend- 
ant.    Plaintiff  appeals.    Affirmed. 

W.  H.  Frawley  and  T.  F.  Frawley,  both 
-of  Eau  Claire,  <or  appellant  Doe  &  Ball- 
bom,  of  Milwaukee,  for  respondent. 

TIMUN,  J.  This  cause  was  tried  before 
the  court  and  a  jury  and  a  special  verdict 
returned  finding  that  the  machine  in  ques- 
tion was  in  a  defective  condition  and  the 
arm  thereof,  because  of  such  defective  con- 
dition, without  a  movement  of  the  controlling 
lever  and  of  Its  own  weight,  fell  upon  the 
arna  of  the  plaintiff  and  caused  his  injury. 
This  defective  condition  of  the  machine 
was  occasioned  by  want  of  ordinary  care  on 
the  part  of  the  defendant,  and  this  want 
of  ordinary  care  was  the  proximate  cause 
of  the  plaintiff's  injury.  Another  section  of 
the  special  verdict  found  the  sprocket  wheel 
carried  by  the  above-mentioned  arm  so  lo- 
cated as  to  be  dangerous  to  empIoy§s  In  the 
discharge  of  their  duties  and  that  the  de- 
fendant negligently  failed  to  guard  said 
wheel,  which  negligence  was  the  cause  of  the 
injury  in  question.  The  circuit  court  changed 
the  answers  of  the  jury  to  several  questions 
of  the  special  verdict  and  so  as  to  find  that 
the  arm  of  the  machine,  notwithstanding  the 
defective  condition  of  the  machine,  did  not 
fall  upon  the  arm  of  plaintiff  and  cause  his 
injury,  and  so  as  to  find  that  the  failure  to 
guard  the  sprocket  wheel  was  not  the  prox- 
imate cause  of  plaintifTs  Injury.  Upon  the 
verdict  so  changed  the  court  gave  Judgment 
for  the  defendant,  and  from  that  Judgment 
this  appeal  Is  taken;  the  appellant  contend- 
ing that  there  was  evidence  to  support  the 
verdict  of  the  jury  In  the  particulars  above 
indicated.  Photographs  of  the  machine  are 
Introduced  in  evidence  and  on  the  part  of  the 
plaintiff  some  testimony  was  given  in  a  dis- 
connected and  confused  way  descriptive  of 
the  operation  and  control  of  the  arm  of  the 
machine,  and  this  is  not  helped  out  by  evi- 
dence on  the  part  of  the  defendant. 


The  main  outlines  of  the  machine,  its  uses 
and  purposes,  are  clear  enough.  A  trough- 
shaped  appliance  elevated  about  three  feet 
from  the  floor  extended  from  right  to  left 
for  a  considerable  distance,  and  in  the  bot- 
tom of  It  and  returning  under  It  was  an  end- 
less carrier  chain  which  brought  up  in  said 
trough  pieces  of  logs  or  blocks  about  two  feet 
in  length  and  of  varying  diameters.  On  one 
side  of  this  trough  was  a  stool  for  the  oper- 
ator with  the  controlling  levers  hereinafter 
mentioned  projecting  toward  that  side.  Di- 
rectly across  this  trough  from  the  operator 
was  a  large  disk  wheel  with  its  fiat  side 
toward  the  trough-like  appliance  and  carry- 
ing knives  inserted  In  this  fiat  side  like  the 
knife  of  a  plane  or  Jointer  but  larger.  Di- 
rectly over  this  disk  wheel  was  what  is 
called  the  "arm,"  which  consisted  of  a  center 
sprocket  wheel  and  two  spur  wheels  sus- 
pended on  a  somewhat  triangular  8hai)ed 
frame  fastened  at  one  angle  upon  a  shaft, 
which  frame  was  raised  and  lowered  by 
means  of  steam  pressure  in  a  horizontal  cyl- 
inder fixed  back  of  this  shaft  and  connected 
with  the  frame  by  a  piston  rod,  which  moved 
a  lever  or  crank  attached  to  the  frame  to- 
ward the  operator,  thus  letting  the  arm  down 
or  away  from  the  operator  for  the  purpose 
of  raising  the  arm.  The  middle  sprocket 
wheel  and  chain  was  for  the  purpose  of  driv- 
ing the  suspended  spur  wheels.  The  operator 
by  means  of  one  of  the'  levers  on  his  side 
lowered  the  arm,  when  a  block  was  directly 
in  front  of  the  cutting  disk,  and  this  arm 
with  its  spur  wheels  fell  upon  the  block, 
pressed  it  against  the  cutting  disk,  and  at 
the  same  time  the  spur  wheels  kept  it  turn- 
ing against  the  knives  so  tliat  the  bark  was 
shaved  off  all  around.  Dropping  the  arm 
necessarily  stopped  the  carrier  chain,  and  the 
block  remained  pressed  against  the  cutting 
disk,  and  turning  round  until  the  bark  was 
shaved  off,  all  round,  when  the  operator  by 
means  of  the  same  lever  raised  the  arm,  the 
block  was  released,  rolled  back  on  the  car- 
rier chain,  wlilch  then  started  carrying  away 
the  shaved  block  and  bringing  another  up 
in  front  of  the  cutting  disk,  when  the  oper- 
ator again  dropped  the  arm  as  before.  These 
spur  wheels  were  each  provided  with  36 
spurs  or  teeth  each  1^6  Inches  long,  and  the 
wheel  was  about  10  Inches  In  diameter  from 
spur  point  to  spur  point  The  length  of  the 
arm  from  the  point  of  attachment  above  the 
cutting  disk  to  the  farther  spur  of  the  spur 
wheels  was  about  24  Inches.  When  the  arm 
was  raised  up  the  distance  from  the  conveyer 
chain  to  the  nearest  point  of  the  spur  wheels 
was  11%  inches,  and  with  the  arm  up- 
raised the  distance  from  the  top  of  the 
trough  on  the  side  nearest  the  operator  to 
the  nearest  point  of  the  spur  wheels  was  6% 
Inches.  The  distance  from  the  edge  of  the 
trough  nearest  the  operator  across  the  trough 
to  the  cutting  disk  was  22%  Inches.     The 
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distance  between  tbe  two  spur  wheels  was 
10%  Inches.  The  fonr  leyers  In  front  of  the 
operator  and  on  his  side  of  tbe  trough-shaped 
appliance  were  used,  numbering  them  from 
right  to  left,  as  follows:  No.  1  to  kick  tbe 
block  when  barked  from  tbe  disk  to  the  con- 
veyer chain;  No.  2  to  raise  and  lower  tbe 
arm ;  No.  3  to  stop  the  conveyer  chain ;  and 
No.  4  to  stop  tbe  sprocket  and  spur  wheels. 
Whenever  the  arm  was  down,  tbe  conveyer 
chain  was  thereby  stopped,  and  it  started 
when  the  arm  was  raised;  but  this  chain 
could  also  be  stopped  by  lever  No.  3  when 
tbe  arm  was  raised. 

Beyond  this  we  can  get  little  or  no  light 
from  the  evidence  regarding  the  construction 
of  this  machine.  The  connection  and  opera- 
tion of  no  one  of  the  controlling  levers  is 
traced  from  tbe  place  where  the  operator  took 
hold  of  it  to  the  point  at  which  it  performed 
its  work.  Vague  references  are  made  to 
valves  and  Jamb  nuta  The  plaintiff  Tery  pos- 
itively testified  with  reference  to  lever  No. 
2,  which  is  tbe  most  important  lever  so  far 
as  this  case  is  concerned,  that  he  did  not 
remember  which  way  this  lever  was  pressed, 
up  or  down,  in  order  to  raise  tbe  arm  of  the 
machine.  A  machinist  testified  that,  'if  you 
raised  your  lever  to  send  the  arm  up  it  will 
go  up  and  stay  there,  and  If  you  raised  your 
lever  it  will  stay  down  as  long  as  you  hold 
your  lever  down,  and  if  yon  raise  your  lever 
it  will  be  up."  That  the  lever  controls  the 
steam  feed  in  some  way  is  proven.  That  it 
does  so  by  regulating  the  size  of  the  openings 
for  the  ingress  and  egress  of  steam  is  prob- 
able. It  seems  to  liave  been  thought  a  suf- 
ficient description  of  an  appliance  to  call  it 
a  "valve."  When  we  consider  tbe  variety  of 
valves  in  use  and  the  differences  in  construc- 
tion, this  is  a  very  inadequate  description 
to  be  used  by  one  upon  whom  tbe  burden 
rests  of  showing  defective  construction  caus- 
ing an  unexpected  and  unprecedented  move- 
ment of  the  machine.  The  stenographer's 
work  or  the  transcript  is  defectively  execut- 
ed, and  appellant's  counsel  seem  to  have 
availed  themselves  of  the  labor-saving  pro- 
visions of  section  2S73m,  Stats.,  and  used 
the  transcript  of  tbe  stenographer's  notes  for 
a  bill  of  exceptions  without  reading  over  or 
correcting  the  same.  For  illustration:  In 
answer  to  a  question  asking  how  the  steam 
power  was  applied  to  raise  the  arm  of  the 
machine,  the  bill  of  exceptions  reads:  "It 
is  applied  by  a  valve  connected  into  the  steam 
chest;  there  are  three  parts,  there  is  a  steam 
part  and  two  exhausting  parts,  and  by  mov- 
ing tills  lever  pulls  that  little  valve  back  and 
forth;  that  when  you  open  the  steam  part 
you  close  one  exhaust  and  exhaust  tbe  steam 
out  of  the  other,  and  when  you  shove  lever 
other  way  It  simply  reverses  and  lets  ex- 
haust steam  out  of  other  part  and  lets  steam 
in  through  valve  and  shoves  piston  back 
and  forward  in  the  cylinder."  Probably  the 
word  "part"  here  means  "port,"  as  indicated 
by  the  context;    but  this  context  also  Indi- 


cates incorrect  reporting  or  transcription  in 
other  apparent  respects.  Defects  in  tbe  evi- 
dence and  defects  in  the  bUl  of  exception)* 
count  against  the  appellant 

Beyond  the  fact  that  the  arm  in  question 
is  raised  and  lowered  by  tbe  action  of  steam 
in  tbe  cylinder  mentioned  and  that  tbe  en- 
trance and  exit  of  this  steam  is  controlled  by 
the  lever  mentioned,  there  is  nothing  definite. 
There  is  much  confusion  and  apparent  con- 
tradiction. Tbe  foreman  as  a  witness  testi- 
fied that  when  you  pull  tbe  lever  tbe  arm 
goes  up,  and  when  you  push  it  down  the  arm 
goes  down.  And  along  toward  the  end  of  I 
the  case  another  witness  testified  that  this 
controlling  lever  was  attached  to  a  spring 
which  always  kept  it  up  except  when  pushed 
down  and  held  down  by  the  operator,  and 
that  when  pressure  on  the  lever  was  re- 
leased the  lever  would  rise  by  force  of  this 
spring,  and  this  would  cause  the  arm  to  rise 
by  reason  of  the  steam  acting  upon  tbe  pis- 
ton in  the  cylinder.  This  would  show  that 
the  normal  position  of  the  arm  was  up  where 
It  remained  until  brought  down  in  the  man- 
ner stated. 

[1,  2]  In  order  to  reverse  a  Judgment  er- 
ror must  be  affirmatively  established.  To 
merely  establish  that  the  appellant  or  his 
counsel  does  not  understand  much,  if  any- 
thing, about  the  machine,  or  where  tbe  evi- 
dence is  insufficient  to  show  the  constmctlon 
of  that  part  of  the  machine  in  question  or 
in  what  the  alleged  defect  consisted  there 
is  not  enough  to  make  a  prima  fade  case  of 
liability  against  defendant,  except  in  those 
rare  cases  which  call  for  an  application  of 
the  rule  res  ipsa  loquitur.  This  is  not  such 
a  casfe  Where  it  is  claimed  that  the  ma- 
chine made  an  unexpected  and  unprecedented 
movement  which  injured  the  plaintifT,  it  is 
clearly  the  duty  of  the  plaintiff  to  show,  not 
only  that  such  movement  was  made,  but  also 
the  construction  of  the  machine  so  as  to  es- 
tablish that  such  movement  was  caused  by 
defective  construction  or  want  of  repair  and 
was  probable,  so  that  such  result  might  in 
the  exercise  of  ordinary  care  have  been  an- 
ticipated by  defendant  This  anticipation  of 
injury  to  some  one  is  an  essential  constituent 
of  actionable  negligence.  Johnson  v.  Ber- 
wind  Fuel  C!o.,  141  N.  W.  1018;  Brossard  t. 
Morgan,  150  Wis.  1,  136  N.  W.  181.  If  the 
fall  of  the  arm  was  so  wrapped  in  mystery 
that  no  one  could  explain  why  it  fell,  and  the 
cause  of  its  fall  inexplicable,  and  the  fall 
unprecedented,  manifestly  there  could  have 
been  no  anticipation  of  injury  from  tills 
fall,  and  the  event  becomes  an  unaccountable 
accident,  and  not  an  act  of  negligence  on 
the  part  of  the  employer. 

[3, 4]  The  evidence  is  sufficient  to  sustain 
a  finding  tbat  the  machine  was  defective  in 
two  respects:  First,  with  reference  to  the  so- 
called  arm  when  put  In  motion  by  the  lever  as- 
cending and  descending  with  undue  velocity 
or  force;  second,  In  respect  to  the  apparatus 
for  pushing  or  kicking  the  barked  logs  away 
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trom  the  cutting  disk  and  into  the  trough 
after  they  were  finished.  This  last  did  not  op- 
erate efficiently  or  at  all.  The  machine  had 
been  In  use  only  six  or  seven  days  and  was  be- 
ing constantly  experimented  with  and  adjust- 
ed. But  according  to  the  evidence  neither  of 
these  defects  caused  plaintiff's  injury.  The 
claim  is  that  his  Injury  was  caused  by  the 
sudden  and  unexpected  dropping  of  the  ma- 
chine arm  upon  plaintUTs  right  arm  while  he 
was  engaged  in  removing  a  block  from  the 
disk  cutter  with  bis  right  hand.  The  evi- 
dence Is  also  sufficient  to  show  that  the  spur 
wheels  were  such  as  should  have  been  se- 
curely guarded  or  fenced  under  section  1636J, 
Stats.  But  the  omission  of  the  employer  so 
to  do  was  not  the  cause  of  plalntlflTs  Injury 
because  no  guard  on  the  outside  or  exposed 
portion  of  these  wheels  would  have  pre- 
vented the  injury  In  question  sustained  by 
the  plaintiff  pushing  his  hand  and  arm  under 
that  portion  of  the  spur  wheel  which  oper- 
ated upon  the  block  of  wood,  and  this  could 
not  have  been  covered  or  guarded  without 
entirely  preventing  the  operation  of  the  ma- 
chine any  more  than  one  oonid  place  a  guard 
over  the  cutting  side  of  a  circular  saw  and 
between  it  and  the  timber  to  be  sawed. 
Lever  No.  4  In  front  of  the  operator,  which 
was  in  working  order,  enabled  him  to  stop 
the  sprocket  and  spur  wheels  before  thrust- 
ing his  hand  under  them.  He  omitted  to  use 
It,  thus  defeating  any  cause  of  action  which 
be  might  have  maintained  on  the  ground 
that  removing  this  block  of  wood  by  hand 
was  the  regular  mode  of  operation  which  he 
had  been  Instructed  to  employ  and  was  ob- 
liged to  employ  on  account  of  the  defective 
condition  of  the  kicking  device,  and  that  In 
doing  so  his  arm  inadvertently,  and  not- 
withstanding due  care  on  his  part,  came  in 
contact  with  the  revolving  spur  wheels. 

The  Injury  in  question  occurred  on  June 
8,  1910,  and  the  plaintiff  must  recover,  if  at 
all,  on  the  ground  that  by  reason  of  defective 
condition  of  the  appliance  the  arm  of  the  ma- 
chine carrying  the  revolving  spur  wheels 
unexpectedly  fell  upon  the  arm  of  plaintiff 
while  he  was  engaged  in  removing  this  block 
of  wood.  Describing  the  manner  of  his  in- 
Jury,  be  said:  "Just  about  before  I  was  hurt 
there  was  a  block  came  In  there.  I  barked 
it,  and  it  stayed  there,  and  this  block  came 
In  here.  Q.  What  did  you  do  with  the  arm? 
A.  Raised  it  up  with  one  arm,  helped  raise  it 
up,  and  I  saw  the  block  was  pinned  in  there 
with  another  one,  so  I  raised  up  the  arm  and 
reached  In,  took  my  hand  off  the  arm  of  the 
machine  after  I  helped  raise  it  up,  and  I 
reached  in  this  hand  and  got  the  block.  I 
saw  there  was  no  other  way  to  do  It ;  I  had 
to  reach  In  there  or  else  get  hit  with  the 
blocks  when  they  came  out  I  had  seen  the 
expert  do  this  himself.  •  •  •  I  got  my 
band  In  there,  and  after  I  reached  in  this 
thing  fell  down.  This  arm  of  the  machine 
fell  down.    The  arm  fell  down,  of  course,  and 


caught  my  arm,  and  there  I  was,  and  after 
it  got  hold  of  me  I  didn't  know  anything 
after  that  These  sprocket  wheels,  one  of 
them  I  guess  It  was,  it  got  me  and  pulled  my 
arm  up  into  the  machine.  That  arm  had  nev- 
er fallen  down  that  way  before.  I  did  not 
press  the  lever  to  make  It  come  down.  I 
never  had  my  hands  on  the  lever;  I  had  my 
hand  on  the  arm  to  raise  it  up.  Q.  Before 
that  time  when  you  raised  up  the  arm  did 
you  set  the  lever  anywhere,  the  steam  lever 
to  hold  it?  A.  Yes,  sir;  I  had  it  in  its  place. 
Q.  Now  before  you  were  Injured  In  raising — 
when  you  raised  up  this  arm  and  come  to  the 
point  where  you  were  going  to  stop  It,  did 
you  set  the  lever  in  any  place  and  hold  It 
there?  A.  Yes,  sir;  I  did.  •  *  *  Q.  The 
lever  was  in  its  place  as  before  and  kept  the 
arm  up?    A.  Yes,  sir;   It  was  in  its  place." 

This  falls  far  short  of  showing  that  the 
machine  arm  fell  by  reason  of  any  want  of 
repair  or  defective  construction.  It  rather 
tends  to  show  that  somewhere  between -the 
spur  wheel  end  of  the  arm  and  the  farther 
end  of  the  steam  cylinder  there  was  play 
enough  so  that  the  plaintiff  could  with  his 
left  hand  raise  the  machine  arm  some  dis- 
tance in  order  to  thrust  his  right  hand  under 
the  spur  wheel,  and  that  he  did  so,  and  then 
let  it  drop  back  the  same  distance ;  or  that 
by  first  using  the  lever  he  let  in  steam  at 
the  near  or  lifting  side  of  the  cylinder  and 
opened  the  exhaust  at  the  opposite  end  then 
the  steam,  being  low  or  scanty,  was  unable 
alone  to  raise  the  machine  arm.  He  under- 
took to  help  It  with  his  left  hand  and  so 
raised  the  arm  higher  than  the  steain  alone, 
as  it  then  was,  would  raise  or  hold  It  Re- 
moving his  left  hand,  this  arm  dropped  back 
to  the  place  where  the  steam  unaided  was  of 
sufficient  strength  or  pressure  to  hold  it 
The  Jury  on  such  evidence  could  not  be  al- 
lowed to  conjecture  that  the  dropping  of 
the  machine  arm  was  caused  by  some  defect 
not  shown  to  exist  by  any  evidence.  As  the 
law  only  allows  a  recovery  for  negligence  of 
the  employer  which  was  the  proximate  cause 
of  the  injury  and  requires  the  plaintiff  to 
produce  evidence  tending  to  show  such  negli- 
gence, we  cannot  do  otherwise  than  affirm  the 
Judgment 

Judgment  affirmed. 

SIEBECKER,  J.,  took  no  part 


KAZMIERCZAK  et  nx.  v.  KOKOT. 

(Supreme  Court  of  Wisconsin.    Oct  28,  1913.) 

New  Tbiai,  (S  60*)— Defective  Special  Ver- 
dict. 

New  trial  Is  properly  granted  for  a  defec- 
tive special  verdict;  it,  after  finding  for  de- 
fendant on  the  question  of  his  negligence  in 
setting  a  fire  on  his  land  which  spread  to  that 
of  plaintiff,  and  that  defendant  used  ordinary 
care  and  prudence  in  managing  the  fire  and  in 
preventing  it  from  escaping,  finding  that  it  was 
the  proximate  cause  of  the  burning  of  plain- 
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tiff's  prrperty,  and  that  plaintiff  in  the  exer- 
cise of  ordinary  care  could  have  saved  his 
property,  or  some  part  of  it,  after  he  saw  and 
knew  the  danger. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |  126;    Dec.  Dig.  I  60.*] 

Appeal  from  Circuit  Court,  Forest  Couaty ; 
WllUam  B.  Qulnlan,  Judga 

Action  by.  Marcel  Kazmierczak  and  wife 
against  Anton  Kokot  From  an  order  grant- 
ing a  new  trial,  defendant  appeals.  Af- 
firmed. 

Goodrlck  &  Goodrlck,  of  Antigo,  for  appel- 
lant. John  F.  Hooper,  of  Crandon,  for  re- 
spondent& 

TIMLIN,  J.  After  a  special  verdict  a  new 
trial  was  granted  without  costs,  on  the 
ground  that  the  special  verdict  was  "incon- 
sistent" and  contrary  to  the  law  and  the  evi- 
dence and  not  sustained  by  the  evidence. 
The  verdict  found  for  the  defendant  upon 
the  question  of  his  alleged  negligence  in  set- 
ting a  flre  on  his  land,  which  spread  to  the 
adjoining  land  of  the  plaintiff,  and  that  the 
defendant  used  ordinary  care  and  prudence 
In  managing  said  fire  and  in  preventing  It 
from  escaping  and  getting  on  plalntlfPs  land. 
The  flre  did  burn  and  damage  plaintiffs 
wood,  timber,  trees,  and  fence,  and  the  flre 
was  the  proximate  cause  of  the  burning  of 
plaintiff's  property.  The  plaintiff  In  the 
exercise  of  ordinary  care  could  have  saved 
his  property,  or  some  part  of  it,  and  pre- 
vented the  same  from  being  burned  after  he 
saw  or  knew  there  was  danger  of  Its  de- 
struction. There  was  evidence  for  and 
against  these  flndlugs. 

"Inconsistent"  may  not  be  the  right  word 
to  describe  the  defects  In  the  verdict,  but 
the  verdict  was  certainly  defective.  The 
sixth  question  flnds  only  the  very  obvious 
and  irrelevant  truth  that  "the  flre  so  set  by 
defendant"  was  "the  proximate  cause  of  the 
burning";  while  the  seventh  question  flnds 
that  the  plaintiff  by  the  exercise  of  ordinary 
care  might  have  saved  his  property  or  some 
part  of  it  The  new  trial  granted  upon  both 
grounds  above  stated  might  well  have  been 
granted  without  costs.  We  perceive  no  error 
in  the  order  appealed  from. 

Order  aflJrmed. 

SIEBECKER,  J.,  took  no  part 


ARNOLD  V.  PIKE  et  al. 
(Supreme  Court  of  Wisconsin.    Oct.  28,  1913.) 
1.  Appeal  and  Errob  (S  1173*)— Revkrsai/— 

Parties  Not  Appealing. 

Where  a  judgment  was  rendered  against 
two  defendants  and  a  separate  additional  judg- 
ment against  one  of  them,  the  separate  judg- 
ment is  not  reversed  by  a  reversal  of  the  judg- 
ment on  an  appeal  taken  only  by  the  defendant 
who  is  not  affected  thereby. 

I  Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  4562-1572,  4656 ;  Dec  Dig 
§  1173.»] 


2.  Appeal  awd  Ebbo«  ({  14*)— Right  of  Re- 
view—Pebsonb  Entitlbd— Different  De- 
fendants. 

Under  St  1911,  {  3039,  providing  different 
limitations  for  appeals  by  defendants  uDder 
different  circnmstances,  and  thereby  impliedly 
authorizing  successive  appeals  in  some  cases, 
and  a  reversal  upon  the  belated  appeal  leaviag 
the  judgment  to  stand  against  the  defendant 
whose  time  for  appeal  has  expired;  section 
3048,  allowing  reversal  upon  appeal  by  any  par-  ■ 
ty  aggrieved;  section  3049,  allowing  an  appeal 
to  embrace  two  or  more  appealable  orders  and 
to  include  or  omit  the  judgment;  and  section 
3071,  allowing  tite  court  on  appeal  to  reverse, 
modify,  or  affirm  the  jodgment  as  to  any  or  all 
of  the  parties— a  defendant  against  whom  a 
separate  judgment  has  been  rendered,  as  well 
as  a  joint  judgment  against  himself  and  anoth- 
er, may  appeal  at  least  from  the  separate  judg- 
ment after  an  appeal  from  the  other  jud^ent 
has  been  taken  by  the  codefendant  and  it  has 
been  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  48-57;    Dec  Dig.  {  14.'] 

8.  Appeal  and  Ebbob  (S  1173»)— Mahdaib- 

constbuotion. 

Where  the  mandate  on  the  reversal  of  the 
joint  judgment  was  merely  that  the  judgment 
be  reversed  and  the  cause  remanded  with  tbe 
directions  to  render  judgment  for  appellant,  it 
reversed  that  judgment  merely  as  to  the  appel- 
lant and  let  it  stand  as  to  his  codefendanL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4562-4572,  4656;  Dec  Di«. 
»  117^.*] 

4.  Appeal  and  Ebbob  (§  781*)— Dismissal  of 
Appeal— Grounds — Satisfaction  of  Judo- 

KENT. 

A  satisfaction  of  the  judgment  against  the 
appellant  after  he  has  taken  an  appeal  does 
not  entitle  the  respondent  to  a  dismissal  of  the 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  63-80,  8122;  Dec.  Dig.  I 
781.*] 

Appeal  from  Circuit  Court,  Eau  Claire 
County;   E.  W.  Helms,  Judge. 

Action  by  Fred  Arnold  against  Granville 
Ross  Pike  and  another.  Judgment  for  the 
plaintiff,  and  defendant  Pike  appeals.  Re- 
versed in  part. 

L.  A.  DooUttle,  of  Ean  Claire,  for  appel- 
lant Fred  Arnold  and  V.  W.  James,  both 
of  Ean  Claire,  for  respondent 

KERWIN,  J.  This  Is  an  appeal  by  the 
defendant  Granville  Ross  Pike  from  a  Judg- 
ment rendered  against  him  and  Orrin  H.  In- 
gram. An  appeal  was  formerly  taken  by  In- 
gram (Arnold  v.  Ingram,  151  Wis.  43S,  13$ 
N.  W.  Ill),  and  the  judgment  reversed  and 
the  cause  remanded  with  directions  to  ren- 
der judgment  for  appellant  The  defendant 
Pike  did  not  Join  with  Ingram  in  the  former 
appeal. 

The  Judgment  in  favor  of  the  plaintiff  was 
against  the  defendants  Ingram  and  Pike  for 
$525  and  costs  and  against  the  defendant 
Pike  for  the  further  and  separate  sum  of 
$600.  The  decision  of  this  court  on  the  In- 
gram appeal  under  the  rule  of  stare  decisis 
settles  the  right  of  both  defendants  to  a 
reversal  of  the  judgment. 
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[1]  The  qneatlon  Is  presented  whether 
there  can  be  successive  appeals  by  different 
defendants  from  the  same  Judgment  Had 
the  Judgment  In  the  Instant  case  been  against 
the  defendants  Jointly  for  a  gross  sum  and 
no  separate  adjudication  against  the  appel- 
lant here,  a  question  would  be  presented 
not  free  from  difficulty.  But  here  there  was 
a  separate  adjudication  or  award  against  the 
defendant  Pike  for  $600  for  which  the  de- 
fendant Ingram  was  not  liable  and  In  which 
he  was  not  interested.  It  would  seem  clear 
therefore  that  this  part  of  the  Judgment 
against  Pike  alone  was  not  reversed  by  the 
reversal  on  the  appeal  of  Ingram. 

[2]  It  is  contended  by  counsel  for  respond- 
ent that  the  appellant,  Pike,  Is  barred  from 
prosecuting  his  appeal.  Reference  is  made 
to  the  old  rule  that  separate  appeals  by  dif- 
ferent defendants  could  not  be  sustained, 
and  that  a  writ  of  error  must  be  brought  In 
the  names  of  all  the  parties,  and  therefore 
the  appellant  here  is  barred  and  estopped 
from  prosecuting  his  appeal,  dtlng  Doty  et 
aL  V.  Strong,  1  Pin.  165.  It  Is  insisted  by 
counsel  that,  because  this  court  ordered  the 
"Judgment"  reversed,  the  order  operated  up- 
on the  Judgment  in  its  entirety  and  not 
merely  In  so  far  as  it  affected  the  appellant 
Ingram.  Whether  this  contention  shonld  be 
sustained  if  there  had  been  no  separate 
award  of  damages  against  Pike  we  need  not 
and  do  not  decide,  because  we  think  under 
the  Judgment  in  the  present  case  the  de- 
fendant Pike  had  a  right  to  appeal  from  the 
part  of  the  Judgment  against  him  personally 
under  our  statutes  and  practice; 

Section  3039,  Stats.,  provides  a  different 
limitation  for  defendants  under  different  dr- 
cumstances,  which  tends  to  show  that  one 
may  appeal  after  the  appeal  is  barred  by 
lapse  of  time  as  to  the  other  In  the  cases 
there  mentioned.  This  by  Implication,  at 
least,  authorizes  successive  appeals  in  some 
cases ;  also  a  reversal  upon  the  belated  ap- 
peal, leaving  the  Judgment  to  stand  as  to 
that  defendant  whose  time  for  appealing  had 
expired.  Section  3048,  Stats.,  provides  that 
the  Judgment  or  order  may  be  reversed  upon 
an  appeal  by  any  party  aggrieved;  section 
3049,  Stats.,  provides  that  an  appeal  may 
embrace  two  or  more  appealable  orders  and 
may  Include  or  omit  the  Judgment  An  ap- 
peal shall  be  deemed  taken  on  service  of 
notice  of  appeal  and  perfected  by  the  service 
of  undertaking  for  costs.  This  would  seem 
to  abrogate  the  ancient  practice  of  summons 
and  severance.  Section  3071,  Stats.,  provides 
that  upon  appeal  the  court  may  reverse,  af- 
firm, or  modify  the  Judgment  or  order  as 
to  any  or  all  of  the  parties. 

[3]  The  mandate  on  the  Ingram  appeal 
was  merely  that  judgment  be  reversed  and 
the  cause  remanded  with  directions  to  ren- 
der judgment  for  appellant  In  view  of  the 
form  of  the  judgment,  this  mandate  clearly 


means,  when  interpreted  In  the  light  of  the 
record  and  judgment  below,  that  the  Judg- 
ment be  reversed  as  to  the  appellant  Ingram, 
then  before  the  court,  and  letting  It  stand  as 
ti)  the  present  appellant,  Pike,  at  least  as  to 
the  separate  recovery  against  Pike. 

[4]  A  motion  was  made  by  respondent  to 
dismiss  this  appeal  on  the  ground  that  the 
defendant  Pike  could  not  appeal,  and  also 
based  on  proof  of  satisfaction  of  the  Judg- 
ment against  Pike,  which  satisfaction  was 
entered  and  filed  on  the  29th  day  of  Septem- 
ber, 1913.  We  are  of  opinion  that  defendant 
Pike  had  a  right  to  appeal,  and  that  satisfac- 
tion of  the  Judgment  after  appeal  had  been 
taken,  as  shown  by  the  record,  was  not  suffi- 
cient to  entitle  respondent  to  dismissal.  The 
motion  of  the  respondent  to  dismiss  the  ap- 
peal must  therefore  be  denied,  and  the  ap- 
pellant. Pike,  is  entitled  to  a  reversal  of  that 
portion  of  the  Judgment  which  awards  $600 
damages  against  him. 

Counsel  for  respondent  cites  to  our  atten- 
tion Hogan  V.  La  Crosse  et  al.,  104  Wis.  106, 
80  N.  W.  105,  and  Hiles  v.  Brooks  et  al.,  105 
Wis.  256,  81  N.  W.  422.  In  the  case  at  bar 
Pike  perfected  his  appeal  October  30,  1912, 
and  the  judgment  against  him  was  not  satis- 
fled  until  September  29,  1913,  about  nine 
days  before  the  hearing  of  the  appeal  in  this 
court  In  Hogan  v.  La  Crosse,  supra,  the 
error  upon  which  the  appeal  was  based  was 
corrected,  or  the  appellant's  ground  of  com- 
plaint removed,  before  the  appeal  w.i9  per- 
fected. In  Hiles  V.  Brooks  et  al.,  supra,  the 
appeal  was  from  a  default  foreclosure  Judg- 
ment and  the  Judgment  included  some  inter- 
est which  should  not  have  been  included,  ob- 
viously by  Inadvertence  in  using  a  printed 
form  of  Judgment  which  provided  for  inter- 
est at  10  per  cent.  Upon  the  next  day  after 
the  notice  of  appeal  was  served,  the  plaintiff 
served  and  filed  a  remission  of  all  claims  to 
excessive  Interest  and  declared  the  Judgment 
modified  accordingly.  It  is  said  in  the  opin- 
ion that  the  only  distinction  which  exists 
between  that  case  and  one  where  the  remis- 
sion was  after  appeal  is  that  appellant  may 
have  acquired  some  right  to  costs.  The  Judg- 
ment, however,  was  reversed  upon  another 
ground. 

That  part  of  the  Judgment  of  the  court 
below  awarding  the  plaintiff  $600  damages 
against  the  appellant.  Pike,  is  reversed,  with 
costs. 

SIKBBCKBR,  J.,  took  no  part 


SUTHERLAND  et  al.  v.  DROLET. 

(Supreme  Court  of  Wisconsin.    Oct  28,  1913.) 

1.  Fratjds,  Statuti!  of  (f  44*)— Leases— Ex- 
ception. 

An  oral  agreement  that  a  tenant  might  oc- 
cupy certain  premises  until  they  were  sold  is 
void  under  St  1911,  g  2302,  requiring  an  instru- 
ment in  writing  to  create  any  interest  in  lands. 
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except  a  leasehold  for  a  term  not  exceeding  one 
year,  since  a  lease,  to  come  witliin  the  exception 
of  that  statute,  must  afflrmatiTely  show  that  the 
tenn  does  not  exceed  one  year. 

[Ed.  Note.— For  otiier  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  i  68;   Dec.  Dig.  (  44.»] 

2.  Frauds,  Statutb  of  ^44*)— Aoseeicbnts 
Not  to  be  Pebfobuxd  withiii  Yeab— Gon- 

BTBUCrriON. 

There  is  no  analogy  between  that  section 
and  section  2307,  which  requires  a  writing  for 
every  agreement  which,  by  ite  terms,  is  not  to  be 
performed  within  one  year,  in  which  case  the 
agreement,  to  be  void,  must  show  affirmatively 
that  it  is  not  to  be  performed  within  one  year. 
[Ed.  Note.— For  other  cases,  see  Fiends,  Stat- 
ute of.  Cent.  Dig.  §  66 ;   Dec.  Dig.  §  44.*] 

3.  IiANDLOKD  AND  TBNAWT  (|  116*)— "PKEIOD- 

10    Tenancies"— NoTic*    to    Tebminatb— 

Statute. 

St.  1911,  S  21S3,  providing  for  the  notice 
necessary  to  terminate  tenancies  at  will,  applies 
to  "periodic  tenancies"  from  year  to  year,  month 
to  month,  etc.,  since  they  are  nothing  more,  both 
historically  and  logically,  than  the  name  of  a 
modified  estate  at  will,  which  cannot  be  termi- 
nated by  either  party  without  the  giving  of  no- 
tice of  a  certain  duration. 

fEd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  K  382-388,  395-400;    Dec. 

Dig.  I  iie.»] 

4.  Landlobd  and  Tenant  (|  116*)— Tknanct 
raoM  Month  to  Month— Cbbation— Void 
Lease. 

When  a  tenant  holds  premises  under  a  parol 
agreement  that  he  may  hold  until  they  are  sold, 
which  is  void  under  the  statute  of  frauds,  and 
pays  rent  regularly  each  month,  his  tenancy  is 
a  tenancy  from  month  to  month,  and  he  is  en- 
titled to  the  notice  required  by  St.  1911,  |  2183. 
[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  382-388,  395-400;  Dec 
Dig.  I  116.»] 

6.  Landlord  and  Tenant  ({  120*)— Tbnanot 
FBOu  Month  to  Month— T^B>aNATiON— No- 
tice. 

St  1911,  I  2183,  requiring  one  month's  no- 
tice to  be  given  in  cases  of  tenancies  at  will,  ex- 
cept in  cases  where  the  rent  is  to  be  paid  at 
shorter  intervals,  in  which  case  a  notice  equal  to 
the  interval  between  the  times  of  payment  shall 
he  given,  when  construed  in  the  light  of  the 
history  of  the  legislation  and  the  construction  of 
the  statutes  in  states  from  which  they  were  cop- 
ied, and  in  other  states  having  similar  statutes, 
requires  the  period  for  notice  to  terminate  with 
the  close  of  the  rent-paying  period. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {§  416-426,  432,  433;  Dec. 
Dig.  i  120.*] 

Appeal  from  Circuit  Court,  Oconto  County ; 
W.  B.  Qnlnlan,  Judge. 

Unlawful  detainer  by  Nellie  Sutherland 
and  another  against  Peter  Drolet.  Judg- 
ment for  the  defendant  in  the  circuit  court 
upon  appeal  from  the  Justice  court,  and  the 
plaintiffs  appeal.    Affirmed. 

This  is  an  action  of  unlawful  detainer. 
The  plaintiff  having  recovered  In  Justice 
court,  the  defendant  appealed,  and  after  a 
trial  in  the  circuit  court  Judgment  for  the 
defendant,  was  rendered.  The  facts  were 
not  in  dispute.  The  plaintiff  Sutherland 
purchased  the  premises  in  April,  1910,  and 
the  defendant  was  then  in  possession  as 
tenant;  plaintiff  declined  to  rent  the  prem- 
ises to  defendant   for  any  fixed  length   of 


time,  but  orally  agreed  that  he  might  con- 
tinue to  occupy  the  same  at  the  rate  of  $25 
per  month  until  they  were  sold,  when  the 
plaintiff  was  to  have  possession.  Defend- 
ant continued  In  possession,  paying  his 
monthly  rent  Invariably  in  advance  on  the 
fir^t  day  of  each  month.  On  September  12. 
1912,  plaintiff  Sutherland  sold  the  inremlses 
to  the  plaintiff  Brien.  On  the  following  day 
the  plaintiffs  served  on  defendant  a  written 
notice  that  the  defendant's  tenancy  of  the 
premises  was  terminated,  and  that  he  was 
thereby  required  to  vacate  the  same  on  or 
before  one  month  from  that  date.  Hie  de- 
fendant declined  to  do  so,  on  the  ground  that 
the  notice  was  insufficient  because  it  did  not 
terminate  at  the  end  of  some  rent-payins 
period ;   L  e.,  at  the  end  of  a  month. 

Sol.  P.  Huntington,  of  Green  Bay,  for  ap- 
pellants. Classen  ft  CKelUher,  of  Oconto, 
for  respondent 

WINSLOW,  C  J.  (after  stating  the  facts 
as  above).  [1]  The  arrangement  by  which 
the  defendant  was  to  occupy  the  premises  as 
tenant  uatU  they  were  aold  was  undoubtedly 
void  80  far  as  fixing  the  term  of  the  tenancy 
is  concerned,  because  it  was  not  In  writing. 
Under  section  2302,  Stats.  Wis.,  no  estate  or 
interest  in  lands  -can  be  created  save  by 
operation  of  law  or  deed  or  conveyance  In 
writing,  except  a  leasehold  for  a  term  not 
exceeding  one  year.  The  oral  agreement 
cannot  in  any  proper  sense  be  called  a  lease 
for  "a  term  not  exceeding  one  year,"  for  its 
term  may  last  for  many  years,  and  in  the 
present  case  actually  did  last  for  more  than 
two  years.  To  come  within  the  exception 
it  must  affirmatively  appear  that  the  term 
of  the  lease  does  not  exceed  one  year. 

[2]  There  is  no  analogy  in  this  regard  be- 
tween this  section  and  subdivision  1  of  sec- 
tion 2307,  Statutes,  which  declares  void,  un- 
less in  writing,  "every  agreement  which  by 
its  terms  is  not  to  be  performed  within  one 
year."  Under  this  latter  provision  it  has 
been  frequently  held  that  in  order  to  come 
within  its  condemnation  the  contract  must 
show  by  its  terms  that  it  is  not  to  be  per- 
formed within  a  year.  Conway  y.  Mitchell, 
97  Wis.  290,  72  N.  W.  752,  and  cases  cited. 
The  radical  difference  between  the  reqalre- 
meata  of  the  two  sections  is  very  apparent, 
and  need  not  t>e  further  dwelt  on. 

In  England  and  in-  some  of  the  American 
states  it  is  provided  by  statute  that  an  oral 
lease,  void  under  the  statute  of  frauds,  cre- 
ates a  tenancy  at  will.  1  Tiffany,  Landlord 
and  Tenant,  |  259(1).  Such  would  seem  to  be 
the  logical  result  in  the  absence  of  any  stat- 
ute, iKicause  in  sndi  case  the  possession,  when 
taken,  is  permissive  and  lawful,  and  is  with- 
out understanding  as  to  its  duration.  These 
are  the  distinguishing  characteristics  of  an 
estate  at.  will.  It  seems  unnecessary,  how- 
ever, to  consider  that  question.    In  this  state 
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there  Is  no  such  statute,  and  It  has  been  di- 
rectly held  that  where  a  tenant  went  Into 
possession  of  premises  under  a  parol  lease 
for  two  jrears,  and  held  for  more  than  one 
year,  pajlng  rent  as  provided  by  the  lease, 
he  became  by  such  holding  and  payment  of 
rent  a  tenant  from  year  to  year  at  the  rentr 
al  stipulated  in  the  lease,  although  the  lease 
itself  was  void  under  the  statute.  Koplltz 
v.  Gustavus,  48  Wis.  48,  3  N.  W.  754.  In 
that  case  It  was  said  that  no  inference  could 
be  drawn  from  the  facts  in  .evidence  other 
than  the  Inference  that  a  yearly  tenancy  was 
intended  to  be  created  by  the  parties,  and 
that  the  facts  were  Incompatible  with  the 
idea  that  the  tenancy  intended  was  one 
from  month  to  month.  It  is  very  dear  that 
had  the  facts  In  that  case  shown  tliat  the 
intention  of  the  parties  was  to  create  a  hold- 
ing from  month  to  month,  the  tenancy  would 
have  been'  held  to  be  one  of  tliat  nature.  The 
substance  of  the  holding  in  that  case  un- 
questionably is  that  when  a  tenant  enters 
premises  under  a  void  parol  lease  like  the 
present,  and  pays  rent  regularly  thereafter, 
his  tenancy  becomes  a  "periodic  tenancy"; 
1.  e.,  either  a  tenancy  from  "year  to  year," 
"month  to  month,"  or  "week  to  week,"  ac- 
cording as  the  evidence  shows  that  the  rent 
was  paid  and  received  with  reference  to 
and  in  contemplation  of  a  yearly,  monthly, 
or  weekly  holding. 

[31  While  the  term  "periodic  tenancy"  has 
acqtdred  an  independent  place  in  the  text- 
books, it  is  in  fact  (In  cases  where  it  arises 
merely  as  an  inference  from  the  conduct  of 
the  parties)  nothing  more  than  the  name  of 
a  modified  form  of  an  estate  at  will,  namely, 
one  which,  ^ther  by  force  of  Judicial  decision 
or  statute  or  both,  cannot  be  terminated  by 
either  party  without  the  giving  of  a  notice 
of  a  certain  duration.  The  evolution  of  the 
"periodic  tenancy"  by  Judicial  decision  Is 
well  described  by  Mr.  Justice  Mitchell  in 
Hunter  v.  Frost,  47  Minn.  1,  49  N.  W.  327, 
as  follows:  "It  was  determined  very  an- 
ciently by  the  common  law,  upon  principles 
of  Justice  and  policy,  that  estates  at  will 
were  equally  at  the  will  of  both  parties,  and 
neither  of  them  was  permitted  to  exercise 
his  will  in  a  wanton  manner,  and  contrary 
to  equity  and  good  faith,  but  that  they  could 
only  be  terminated  by  notice  for  a  longer 
or  shorter  period,  depending  usually  upon 
the  nature  of  the  original  demise.  At  first 
there  was  no  other  rule  but  that  the  notice 
should  be  a  reasonable  one  Because  of 
the  uncertainty  of  this  rule,  the  courts  ear- 
ly adopted,  as  far  as  possible,  some  fixed 
period  as  being  reasonable.  In  those  tenan- 
cies which,  from  the  nature  of  the  original 
demise,  they  construed  to  be  tenancies  from 
year  to  year,  the  courts  adopted  six  months 
as  a  reasonable  notice,  holding  that  such 
tenancies  could  only  be  determined  by  a  no- 
tice of  at  least  six  months,  terminating  at 
the  expiration  of  the  first  or  any  succeeding 


year.  And  in  those  cases  which  did  not 
come  within  the  class  of  tenancies  from  year 
to  year,  because  by  implication  for  some 
definite  period  less  than  a  year,  the  rule  was 
generally  adopted  that  the  time  of  notice 
should  be  governed  by  the  length  of  time 
specified  as  the  interval  between  the  times  of 
payment  of  rent,  and  should  be  equal  to 
one  of  these  Intervals,  and  must  end  at  the 
expiration  thereof.  The  result  was  that  at 
common  law  estates  at  will,  in  the  strict 
sense,  became  almost  extinguished  at  a  very 
early  date,  under  the  operation  of  Judicial 
decisions.  Indeed,  it  would  have  been  dif- 
ficult to  conceive  of  an  Instance  of  such  a 
tenancy,  except  where  created  by  the  express 
contract  of  the  parties  to  that  effect  But 
they  still  remained  substantially  tenancies 
at  will,  except  that  such  will  could  not  be 
determined  by  either  party  without  due  no- 
tice to  quit" 

If  the  periodic  tenancies  arising  as  an  In- 
ference from  the  conduct  of  the  parties,  such 
as  the  one  before  us,  be  not  estates  at  will, 
then  there  can  be  practically  no  estates  at 
will,  except  in  cases  where  the  parties  agree 
that  the  holding  shall  be  at  will,  and  It  is 
matter  of  common  knowledge  that  the  num- 
ber of  such  agreements  is  negligible.  It  is 
quite  inconceivable  that  section  2183  of  the 
Statutes  of  Wisconsin  covers  only  tenancies 
at  will  created  by  agreement  of  the  parties. 
That  section  now  reads  as  follows:  "When- 
ever there  is  a  tenancy  at  will  or  by  suffer- 
ance, created  In  any  manner,  the  same  may 
be  terminated  by  the  landlord's  giving  one 
month's  notice  in  writing  to  the  tenant  re- 
quiring him  to  remove  from  the  demised 
premises  or  by  the  tenant's  giving  one 
month's  notice  in  writing  that  he  shall  re- 
move from  said  premises  and  by  surrender- 
ing to  the  landlord  the  possession  thereof 
within  the  time  limited  in  such  notice;  but 
when  the  rent  reserved  in  a  lease  at  will  is 
payable  at  periods  of  less  than  one  month 
such  notice  shall  be  sufiicient  if  it  be  equal 
to  the  Interval  between  the  times  of  pay- 
ment; and  in  all  cases  of  neglect  or  refusal 
to  pay  the  rent  due  on  a  lease  at  will  four- 
teen days'  notice  to  remove,  given  by  the 
landlord,  shall  be  sufildent  to  determine  the 
lease."  We  are  fully  satisfied,  both  histor- 
ically and  logically,  that  the  term  "tenancy 
at  will"  in  this  section  Includes  the  so-called 
"periodic  tenandes,"  except  those  tenancies 
from  year  to  year  which  have  been  put  in  a 
class  by  themselves  by  section  2187,  Statutes. 
Haines  v.  Beach,  90  Mich.  663,  51  N.  W.  644 ; 
Prendergast  r.  Searle,  74  Minn.  333,  77  N. 
W.  231;  Rosenblat  v.  Perkins,  18  Or.  156,  22 
Pac.  598,  6  K  R.  A.  257. 

[4,  t]  The  facts  in  the  present  case  show 
conclusively  that  both  parties  intended  the 
holding  to  be  from  qionth  to  month,  and 
hence  that  there  arose  that  form  of  a  tenan- 
cy at  will  called  a  periodic  tenancy,  which, 
under  the  provisions  of  section^lSS,  Sliit- 
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utes,  conld  b^  terminated  only  by  one  month's 
notice  In  writing.  The  question  is  whether  a 
notice  which  requires  removal  In  the  middle 
of  the  rent-paying  month,  as  in  the  presem 
case,  Is  sufficient,  or  whether  the  notice  most 
terminate  at  the  end  of  such  a  month.  If 
this  were  a  Aew  statute  with  no  history  be- 
hind It,  we  should  be  inclined  to  hold  the 
notice  sufficient,  but  such  is  not  the  case. 
The  section  as  it  now  exists  is  a  combination 
of  the  essential  parts  of  section  34,  c.  89,  and 
section  2,  c.  91,  R.  S.  1858.  The  first  of 
these  sections  was  section  34,  c.  62,  R.  S. 
.1849,  and  was  evidently  taken  bodily,  with 
the  rest  of  the  chapter,  from  chapter  66, 
Michigan  R.  S.  1816.  It  came  to  Michigan 
apparently  from  Massachusetts,  in  which 
state  it  first  appeared  as  section  4  of  chapter 
89  of  the  Laws  of  1825.  The  second  section 
above  referred  to  (i.  e.,  section  2,  c.  91,  R. 
S.  1858)  apparently  came  with  some  changes 
from  New  York,  where  it  first  appeared  in 
section  1  of  chapter  194,  Laws  of  1820,  and 
provided  that  "wherever  there  is  a  tenancy 
at  will  or  by  sufferance  created  by  the  ten- 
ants holding  over  his  term  or  otherwise,  the 
same  may  be  terminated  by  the  landlord's 
giving  one  month's  notice  In  writing  to  the 
tenant  requiring  him  to  remove  therefrom." 
Much  might  be  written  as  to  the  history  of 
these  sections,  and  many  cases  might  be  cit- 
ed which  have  been  decided  under  them,  or 
under  similar  statutes  In  other  states,  but  it 
would  hardly  be  useful  here.  It  Is  sufficient 
to  state  briefly  that  both  statutes  were  pass- 
ed to  remedy  the  uncertainty  prevailing  in 
this  country  relative  to  the  proper  method  of 
terminating  estates  at  will  or  by  sufferance. 
Both  have  been  construed,  not  only  in  the 
states  where  first  enacted,  but  in  other  states 
where  they  have  been  in  substance  adopted, 
as  requiring  that  the  notice  must  terminate 
with  the  close  of  the  rent-paying  period.  It 
cannot  be  said  that  the  Massachusetts  stat- 
ute received  that  construction  before  its 
adoption  In  Wisconsin,  inasmuch  as  the  first 
case  construing  it  seems  to  be  the  case  of 
Prescott  V.  Elm,  7  Gush.  346  (1851),  but  in 
New  York  It  seems  that  In  case  of  a  tenancy 
from  month  to  month  It  was  held  as  early  as 
1840*  that  the  notice  must  be  a  notice  to 
quit  at  the  end  of  the  month.  Anderson  v. 
Prlndle,  23  Wend.  616.  In  Michigan  the 
ruling  has  been  the  same  (Huyser  v.  Chase, 
13  Mich.  98;  Shaw  v.  Hoffman.  25  Mich.  162), 
and  In  Minnesota  (Grace  v.  Michaud,  50 
Minn.  139,  52  N.  W.  390;  section  18,  A.  & 
E.  Ency.  of  Law,  p.  206,  note  2;  24  Cyc.  p. 
1384,  note  91).  In  each  of  the  notes  last 
cited  many  authorities  on  the  subject  are 
collated.  The  reason  for  this  construction 
is  given  by  Judge  Metcalf  in  the  case  of 
Prescott  V.  Elm,  supra,  as  follows:  "The 
Statute  of  1825  was  intended  to  remove  these 
doubts,  and  to  adopt  the  principle  of  the 
English  common  law,  except  in  cases  of  a, 


tenant's  refusal  or  neglect  to  pay  rent  doe. 
That  law  not  only  requires  that  written  no- 
tice shall  be  given.  In  order  to  t»'minate  a 
tenancy  at  will,  but  also  prescribes  the 
length  of  the  notice,  in  all  cases  except  those 
in  which  the  parties,  either  by  express  stip- 
ulation, or  by  agreement  implied  from  cus- 
tom, have  otherwise  contracted.  In  tenaji- 
cies  from  year  to  year  (so  called)  six 
months'  notice  is  required.  In  a  tenancy  for 
less  than  a  year,  as  for  a  quarter,  a  month 
or  a  week,  the  length  of  the  notice  is  regu- 
lated by  the  letting;  that  is,  a  quarter's,  a 
month's  or  a  week's  notice  must  be  given. 
But  the  expiration  of  the  notice  must  be 
with  the  expiration  of  the  quarter,  montli, 
or  week.  A  notice  to  quit,  which  breaks  into 
the  quarter,  month  or  week,  is  not  a  good 
notice.  Comyn  on  Land.  &  Ten.  269;  [An- 
derson V.  Prlndle]  23  Wend.  619.  So,  when 
the  parties  to  a  written  lease  of  premises 
from  one  year,  or  other  period,  to  another 
expressly  agree  that  the  tenancy  may  be 
terminated  by  a  notice  of  shorter  length 
than  the  law  would  otherwise  require,  that 
notice,  in  order  to  be  valid,  must  expire  with 
the  year  or  other  period.  Doe  v.  Donovan,  1 
Taunt  655;  Doe  v.  Green,  9  Adolph.  &  Ellis, 
658." 

We  do  not  feel  that  we  would  be  Justified 
In  giving  a  new  construction  to  the  statute 
In  question,  in  view  of  the  long  and  prac- 
tically universal  acquiescence  in  the  con- 
struction placed  upon  the  original  statutes 
by  Massachusetts  and  New  York,  and  the  al- 
most universal  acceptance  of  that  construc- 
tion by  the  other  states  which  have  In  sub- 
stance adopted  one  or  both  of  the  statutes. 

Judgment  affirmed. 

S1EBECKE7R,  J.,  took  no  part 


CORRIGAN  V.  NEW  DELLS  LUMBER  CO. 
(Supreme  Court  of  Wisconsin.    Oct  28,  1813.) 

Master  and  Sebvant  (>  141*)— Injubies  to 
Sebvant^Duty  or  Masteb  to  Wab». 
Plaintiff  was  one  of  a  crew  of  four  engag- 
ed lo  unloading  logs   from  flat  ears.     Two  of      j 
them  would  puU  the  stakes  on  the  car  to  allov     i 
the  logs  to  roU  down  skldways.     It  was  the      { 
almost  invariable  custom  to  give  warning  to  the     < 
men  below;    but  on  the  occasion  in  question  it      ' 
was  omitted,  and  plaintiff  was  injured,  though 
he  knew  the  men  had  cone  to  release  the  logs. 
Held  that,  in  view  of  the  fact  that  there  were 
only    four    men,    and    they    were    working  in 
plain  sight  and  hearing  of  each  other,  the  mas- 
ter was  not  negligent  In  failing  to  promulgate      . 
a  rule   requiring  that  warning  be  given,  and 
plaintiff  was  properly  nonsuited.  | 

[Ed,  Note.— For  other  cases,  see  Master  and      I 
Servant,  Cent  Dig.  §  283;  Dec  Dig.  {  141.']      ' 
Timlin,  J.,  dissenting. 

Appeal  from  Circuit  Court  ^^  Claire 
County ;    E.  C.  Hlgbee,  Judge. 

Action  by  Hugh  Corrigan  against  the  New 
Dells  Lumber  Company.     From  a  Judgment 


*For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indeiei 
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for   tbe  defendant,   plaintiff   appeals.     Af- 
flrmed. 

This  action  was  brought  to  recover  dam< 
agea  for  personal  injury.  The  plaintiff  was 
one  of  a  crew  engaged  In  loading  logs  from 
railway  cars.  He  had  been  employed  three 
or  four  days  at  the  time  of  the  injury,  but 
bad  a  long  experience  in  working  in  the  lum- 
ber woods  and  in  sawmills,  and  was  general- 
ly well  acquainted  with  the  movement  of 
logs.  At  the  time  of  the  injury,  logs  had 
been  decked  up  in  rollways  extending  from 
the  railroad  track  a  distance  of  several  hun- 
dred feet  There  was  one  set  of  skids  In  use, 
extending  from  tbe  car  which  was  to  be  un- 
loaded to  the  rollway,  over  which  the  incline 
was  quite  steep.  There  was  another  set,  ex- 
tending therefrom  to  the  end  of  the  rollway, 
which  was  moderately  Inclined,  so  that  tbe 
logs  thereon  would  have  a  tendency  to  roll 
toward  the  outer  edge  of  the  skldway.  A 
crew  consisted  of  four  men.  Two  of  tbe 
crew  pulled  the  car  stakes,  which  action  nsu- 
ally  released  the  greater  portion  of  tbe  logs 
on  the  car.  A  car  load  consisted  of  about 
40  or  45  logs.  The  released  logs  rolled  down 
the  first  set  of  skids  and  onto  the  ground. 
A  couple  of  logs  were  allowed  to  remain  on 
the  second  set  of  skldways,  about  30  or  35 
feet  from  tbe  car,  so  as  to  act  as  a  bumper 
or  means  of  stopping  the  logs  rolled  from  the 
cars  at  such  point.  After  the  stakes  were 
removed,  the  two  men  engaged  in  the  remov- 
al Joined  the  other  two,  and  together  they 
straightened  the  logs  on  the  skldways  which 
left  the  car  when  the  stakes  were  removed, 
and  rolled  them  to  the  end  thereof,  leaving  a 
couple  of  logs  to  act  as  bumpers  for  the  logs 
coming  from  the  car  on  the  next  breakdown. 
The  two  men  who  removed  the  stakes  thea 
went  back  to  the  car,  and  loosened  up  tbe 
logs  which  remained  thereon.  This  was  call- 
ed the  second  breakdown.  These  two  break- 
downs did  not  suffice  to  remove  all  the  logs 
from  a  car;  but  the  remaining  logs  were 
rolled  off  with  cant  hooks.  Tbe  men  engaged 
In  unloading  then  Joined  the  other  two  men, 
and  the  logs  were  rolled  to  or  toward  th^ 
end  of  tbe  rollway.  The  plaintiff  was  not 
one  of  the  two  men  who  broke  down  logs 
from  the  cars.  He  was  injured  by  being 
struck  by  a  log  which  came  from  the  car  on 
the  second  breakdown,  and  was  30  or  35  feet 
from  the  car  when  he  was  struck.  The  testi- 
mony tended  to  show  that  no  warning  was 
given  to  tbe  men  on  tbe  rollway  by  the  men 
on  the  car  before  the  logs  were  broken  down 
at  this  particular  time.  The  plaintiff  testi- 
fied that  be  did  not  know  this  second  break- 
down was  going  to  be  made  when  it  oc- 
curred, but  said  he  know  that  the  two  men 
who  removed  the  logs  from  the  car  had  left 
the  others  and  gone  back  to  the  car  for 
that  purpose.  The  evidence  showed  that  this 
crew  unloaded  eight  or  ten  car  loads  of  logs 
in  a  day,  and  the  plaintiff  testified  that  this 
was  the  only  instance  in  which  the  men  on 
tbe  car  failed  to  give  a  warning  before  roll- 


ing the  logs  off  the  car  during  the  time  that 
he  was  employed  at  the  work.  This  evidence 
is  not  disputed;  but  it  was  testified  by  older 
employes  that  warning  was  not  at  all  times 
given  during  the  term  of  their  employment 
At  the  close  of  the  plaintiff's  case,  the  court 
nonsuited  the  plaintiff,  and  he  appeals  from 
the  Jdgment  of  nonsuit 

W.  H.  Frawley  and  T.  F.  Frawley,  both  of 
Eau  Olalre,  for  appellant  Sturdevant  ft 
Farr,  of  Eau  Claire,  for  respondent 

BARNES,  J.  (after  stating  the  facts  as 
above).  It  is  the  contention  of  the  appellant 
that  it  Is  a  Jury  question  whether  the  defend- 
ant was  negligent  tn  faiUng  to  promulgate 
a  rule  requiring  the  men  working  on  the  car 
to  warn  the  other  two  employes  before  roll- 
ing the  logs  off  a  car  that  they  were  about 
to  do  so.  This  is  the  sole  question  raised 
by  tbe  appeal.  In  support  of  the  claim  that 
the  case  should  have  been  submitted  to  the 
Jury,  the  following  cases  are  cited:  Slam 
V.  Railway  Co.,  152  Wis.  426,  140  N.  W.  30; 
McHolm  V.  Philadelphia  &  Reading  Coal  ft 
Iron  Co.,  147  Wis.  381,  132  N.  W.  585;  Gier- 
czak  V.  Fuel  Co.,  142  Wis.  207,  125  N,  W. 
436;  Polaskl  t.  Pittsburgh  Goal  Dock  Co., 
134  Wis.  259,  114  N.  W.  437,  14  L.  R.  A. 
(N.  S.)  952;  Bain  v.  Railway  Co.,  120  Wis. 
412,  98  N.  W.  241;  Portance  T.  Coal  Co., 
101  Wis.  574,  77  N.  W.  875,  70  Am.  St  Rep. 
932;  Promer  v.  Railway  Co.,  90  Wis.  215, 
63  N.  W.  90,  48  Am.  St  Rep.  905.  The  trial 
court  held  otherwise,  basing  Its  conclusion 
on  Polaskl  y.  Pitteburgh  Coal  Dock  Co.,  134 
Wis.  250,  114  N.  W.  437,  14  L.  R.  A.  (N.  S.) 
952,  Pern  v.  Wussow,  144  Wis.  489,  129  N.  W. 
622,  and  other  cases  of  like  tenor.  In  the 
latter  case  the  plaintiff  was  one  of  a  crew 
employed  in  removing  an  embankment  of 
earth.  He  was  working  at  Its  base,  while 
others  worked  at  the  top  cracking  the  froz- 
en earth.  Occasionally  the  steam  shovel 
would  loosen  up  frozen  pieces  which  It  would 
not  take  away,  and  they  -would  roll  down 
the  embankment,  and  sometimes  frozen  pieces 
would  fall  from  the  shovel.  Warnings  were 
customarily  given;  but  no  rule  had  been 
promulgated  requiring  that  they  should  be. 
The  plaintiff  was  injured  by  frozen  earth, 
sliding  down  the  embankment  and  striking 
him.  No  warning  was  given,  and  the  negli- 
gence relied  on  was  failure  to  promulgate  a 
rule  requiring  that  a  warning  should  be 
given.  After  referring  to  the  rule  establish- 
ed in  Polaskl  v.  Pittsburgh  Coal  Dock  Co., 
supra,  and  other  cases,  which  made  It  the 
duty  of  the  master  to  promulgate  rules  re- 
quiring warning  where  servants  were  engag- 
ed in  different  departments,  and  the  opera- 
tion of  one  department  was  likely  to  create 
peril  to  servants  engaged  in  another,  the 
court  said:  "Here,  there  were  but  a  few 
employes,  all  working,  substantially,  to- 
j  gether.  The  activities  of  tbe  entire  crew 
I  were  conhned  within  quite  a  ^nai 
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pass.  All  were  In  sight  and  hearing  of  each 
other,  with  only  a  few  steps  from  one  ex- 
treme to  the  other  of  the  operations.  There 
was  but  one  crew,  and  qxilte  a  small  one, 
working  at  the  single  task  of  transferring 
the  bank  of  earth  to  wagons;  appellant  be- 
ing a  handyman  on  the  lower  level,  part  of 
his  work  being  to  shovel  the  pieces  of  frozen 
earth  and  stones,  which  the  shovel  did  not 
take,  Into  the  wagon.  •  •  •  PiolntlfT 
seems  to  have  been  Injured  because  of  a 
danger  with  which  he  was  perfectly  familiar, 
and  which  he  voluntarily  subjected  himself 
to,  a  peril  incident  to  constantly  changing 
conditions  created  by  him  and  his  associates, 
which  all  appreciated  and  understood  they 
were  expected  to  avoid  by  individual  vigi- 
lance. The  law  applicable  thereto  Is  plain, 
as  many  times  illustrated  In  our  decisions. 
The  rule  that  the  master  must  famish  his 
servant  a  reasonably  safe  place  to  work  and 
use  ordinary  care  to  keep  it  constantly  so 
does  not  apply.  Larsson  v.  McClure,  95 
Wis.  533,  639,  70  N.  W.  662;  Osbom  v. 
liChlgh  Valley  Coal  Co.,  97  Wis.  27,  71  N.  W. 
814;  Mielke  v.  C.  &  N.  W.  R.  Co.,  103  Wis. 
1.  79  N.  W.  22  [74  Am.  St  Rep.  834];  Nix 
V.  C.  Relss  0.  Co.,  114  Wis.  493,  504,  90 
N.  W.  437." 

In  the  present  case  there  was  a  crew  of 
four  men  engaged  in  a  common  task  within 
plain  sight  and  hearing  of  each  other,  and 
doing  a  kind  of  work  in  which  conditions 
were  constantly  changing,  and  we  are  unable 
to  see  why  the  rule  of  the  Pern  Case  should 
not  apply,  and  why  it  is  not  decisive  of  this 
case  if  followed.  In  some  respects  at  least 
the  case  of  the  plaintlfr  in  this  action  Is 
weaker  than  was  the  case  made  by  Pern. 
It  was  not  always  possible  for  him  to  see 
what  was  going  on  around  him,  or  to  guard 
himself  from  injury  by  looking.  Here  the 
plaintiff  could  do  so,  and  he  knew  that  two 
of  the  men  who  were  working  with  him  went 
back  to  the  car  for  the  purpose  of  breaking 
down  the  logs  which  remained  on  the  car, 
one  of  which  caused  hia  injury. 

With  the  possible  exception  of  Glerczak 
V.  Fuel  Co.,  supra,  all  of  the  cases  dted  by 
appellant,  and  which  tend  to  support  bis 
contention,  were  cases  where  servants  en- 
gaged in  performing  one  particular  kind  of 
work  were  injured  by  the  negligence  of  serv- 
ants In  another  crew  doing  a  different  kind 
of  work.  We  think  the  Glerczak  Case,  when 
read  in  the  light  of  the  facts  which  were 
established,  falls  fairly  within  the  rule  laid 
down  in  Polaskl  v.  Pittsburgh  Coal  Dock 
Co.,  supra. 

We  conclude  that  the  circuit  Judge  was 
correct  in  holding  that  the  case  presently 
under  consideration  fell  within  the  principles 
laid  down  in  Pern  v.  Wussow,  and  cases 
there  cited,  as  well  as  the  case  of  Strehlau 
V.  John  Shroeder  Lumber  Co.,  142  Wis.  215, 
125  N.  W.  429.    It  appeared  in  the  instant 


case  that  the  servants  had  themselves  nso- 
ally,  if  not  almost  invariably,  adopted  the 
practice  of  giving  warning  when  logs  were 
to  be  rolled  oS  a  car.  It  appeared  from  the 
evidence,  without  dispute,  that  sncli  warn- 
ing had  been  given  more  than  100  times  daily 
during  the  three  or  four  days  plaintiff  bad 
been  at  work,  without  failure  or  omission, 
until  the  time  of  the  injury.  Whether,  un- 
der the  decision  in  Richter  v.  Union  Lime 
Co.,  153  Wis.  261,  140  N.  W.  1126,  the  faUure 
to  promulgate  a  rule  could  be  said  to  be 
the  proximate  cause  of  the  injury,  or  wheth- 
er it  is  negligence  not  to  promnlgnte  a  rule 
whei;e  servants  customarily  do  the  things 
which  the  observance  of  a  role  would  re- 
quire, we  do  not  find  it  necessary  to  decide. 
Judgment  affirmed. 

SIEBECKER,  J.,  took  no  part    TIMLIN, 
J.,  dlssenta 


lOtESUE  V.  MARYLAND  CASUAI/TT  CO. 
(Supreme  Court  of  Wisconsin.    Oct  28,  1913.) 

1.  INSUBANCK  (I  435*)— LiABiLrry  Irsubancb 
—Risks  Covebed—"Altebation"— "Addi- 
tion"—"Stbucttjbk." 

Under  a  policy  insuring  the  holder  asainst 
liability  for  injuries  to  persons  while  in  its 
store,  and  providing  that  additions  to,  altera- 
tions in,  or  the  construction  of,  any  building  or 
structure  were  not  covered  thereby,  vestibules 
inclosing  about  25  or  30  square  feet  of  floor 
space,  installed  to  protect  employes  in  the  cold 
weather,  which,  although  more  elaborate,  were 
of  the  same  general  nature  as  storm  doors  and 
windows,  were  not  an  "additioD,"  which  is  an 
enlargement  or  extension  to  include  additional 
space,  an  "alteration,"  which  means  a  substan- 
tial change,  nor  a  "structure,"  which  is  applied 
to  a  building  of  some  sise,  an  edifice. 

(EkL  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  1144;   Dec.  Dig.  |  435.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  360-365;  vol.  1,  pp.  175-177; 
vol  7,  pp.  6700-6702;    voL  8,  p.  7806.] 

2.  InSUBANCE  (}  146*)  —  CORSTBUCTION  OF 
COKTBACT— CONSTBUINO    AOAINST    InSITBEB. 

Where  ambiguity  occurs  in  an  insurance 
■policy  prepared  to  the  insurer,  the  words  are 
to  be  read  most  favorably  to  the  insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  292,  294-298;   Dec  Dig.  }  146.*] 

3.  Pabtixs  ({  61*)  —  BBiNQino  ir  New  Pax- 

U'nder  St  1911,  I  2610,  requiring  the  court 
to  bring  in  additional  parties  when  a  complete 
determination  of  a  controversy  cannot  be  lud 
without  their  presence,  or  where  the  snbject- 
matter  of  the  controversy  is  such  that  persons 
not  before  the  court  have  such  an  interest 
therein  as  requires  them  to  be  made  parties 
for  their  protection,  in  an  action  on  a  poUcy 
insuring  against  Uabilit^  for  injuries,  it  was 
not  an  abuse  of  discretion  to  refuse  to  bring 
in  a  third  party  claimed  to  be  responsible  for 
the  injuries  involved,  and  against  whom  the 
insurer  claimed  a  right  of  subrogation,  whether 
or  not  the  court  in  its  discretion  might  have 
made  it  a  party,  since  the  controversy  between 
the  parties  to  the  action  could  be  settied  with- 
out its  presence,  and,  as  it  would  not  be  con- 
cluded by  the  result  reached,  it  was  not  neces- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dlx.  A  Am.  Dig.  Ker-NOf'fleriss  *  Rep'r  Indexes 
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sary  that  it  Blioold  be  a  party  for  its  own  pro- 
tection. 

[Ed.  Note. — For  other  cases,  see  Parties, 
Cent.  Dig.  H  77-82;  Dec  Dig.  g  51.*] 

Appeal  from  Circuit  Court,  Racine  County ; 
William  B.  Qulnlau,  Judge. 

Action  by  S.  S.  Kresge  against  tlie  Mary- 
land Casualty  Company.  From  a  Judgment 
for  plaintitr,  defendant  appeals.    Affirmed. 

On  April  25,  1910,  the  defendant  Issued  and 
sold  to  the  plalntifT  a  certain  policy  of  insur- 
ance, by  the  terms  of  which  the  defendant 
agreed  to  indemnify  plaintiff  for  a  period 
of  12  months  from  the  date  of  the  policy 
against  loss  from  llablilty  for  damages  on 
account  of  injuries  accidentally  suffered  by 
any  person  while  within  or  upon  the  prem- 
ises of  the  piaintirs  retail  store  at  313-315 
Grand  ave.,  Milwaukee,  liability  of  the  de- 
fendant being  limited  to  $5,000  for  injuries 
to  any  one  person.  On  November  10,  1910, 
one  Emily  Easson  entered  plaintiff's  store 
through  one  of  the  main  entrances  thereof, 
and  while  passing  along  the  aisle  of  said 
store  tripped  or  stumbled  over  a  tool  box, 
thereby  sustaining  injuries.  Thereafter,  on 
August  22,  1911,  said  E^ily  Easson  com- 
menced an  action  against  the  plaintiff  to  re- 
cover damages  for  the  injuries  sustained. 
On  November  28,  1911,  plaintiff  compromised 
and  settled  the  claim  of  said  Emily  Easson, 
paying  to  her  $2,500.  This  action  was 
brought  by  the  plaintiff  against  the  defend- 
ant to  recover  $3,132.47,  damages  sustained 
by  reason  of  defendant's  alleged  breach  of 
its  agreement  The  complaint  alleged,  among 
other  things,  that  plaintiff  gave  immediate 
notice  to  the  defendant  of  the  happening  of 
the  injuries  to  said  Emily  Easson,  but  that 
the  deifendant  repudiated  liability  under  its 
I)olicy  of  insurance  and  refused  to  defend 
ttie  action  brought  against  the  plaintiff.  De- 
fendant's answer  denied  liability  on  the 
ground  that  the  injuries  mentioned  in  the 
complaint  were  not  witiiin  the  risk  covered 
by  the  policy  of  insurance.  The  answer  fur- 
ther alleged  that  the  plaintiff  was  not  liable 
to  respond  In  damages  for  said  Injuries,  be- 
cause they  were  the  result  of  contributory 
negligence  on  the  part  of  the  injured  person 
and  were  caused  by  the  negligence  of  an  in- 
dependent contractor,  to  wit,  the  Northwest- 
ern Furniture  Company,  wliich  company  was 
employed  by  the  plaintiff  to  make  additions 
and  alterations  to  its  store,  which  work 
was  in  process  at  the  time  of  the  injuries  to 
said  Emily  E:asson.  The  store  building  of 
tbe  plaintiff  had  a  frontage  of  50  feet  and 
a  ground  floor  area  of  9,500  square  feet  In 
the  front  there  were  three  large  windows 
separated  by  two  entrances,  which  entrances 
were  provided  with  double  swinging  doors 
on  the  inside.  Because  such  doors  did  not 
afford  sufflcient  protection  to  the  employ^ 
in  cold  weather,  it  was  decided  to  install  two 
vestibules,  each  having  two  swinging  doors 
therein.     These  vestibules  Inclosed  about  25 


or  30  square  feet  of  floor  spaca  The  North- 
western Furniture  Company  was  engaged  to 
do  the  work,  and  it  apparently'  was  one  of 
its  employes  who  left  the  tool  box  In  such 
a  position  that  Mrs.  Easson  stumbled  over 
It  and  was  injured.  A  motion  by  the  defend- 
ant to  cause  the  Northwestern  Furniture 
Company  to  be  made  a  party  to  the  above-en- 
titled action  was  denied,  with  costs.  From 
a  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $3,394.05  damages 
and  costs,  this  appeal  is  taken. 

Lines,  Spooner,  Ellis  &  Quarles,  of  Mil- 
waukee, for  appellant  Miller,  Mack  &  Fair- 
child  and  J.  G.  Hardgrove,  all  of  Milwau- 
kee^ for  respondent 

BABNES,  3.  (after  stating  the  facts  as 
above).  Two  questions  are  involved  on  tills 
appeal:  (1)  Is  the  defendant  liable  on  the 
policy  sued  on?  (2)  Did  the  court  err  in  re- 
fusing to  make  the  Northwestern  Furniture 
Company  a  party  defendant? 

[1]  The  policy  contained  the  following  pro- 
vision: "Additions  to  or  alterations  in,  or 
the  construction  of  any  building  or  structure, 
or  elevator,  are  not  covered  under  this  poli- 
cy." It  Is  claimed  by  the  appellant  that  the 
putting  in  of  an  extra  set  of  doors  in  each  of 
the  entrances  and  the  creation  of  a  vestibule 
at  each  entrance  Is  either  an  "addition"  to 
or  an  "alteration"  in  the  building,  or  else 
tlie  "construction  of  a  structure."  It  is  con- 
ceded that  the  extra  set  of  doors  at  each  en- 
trance was  intended  for  winter  use  only,  and 
that  but  one  set  would  be  maintained  at  each 
entrance  during  the  summer  montha  The  op- 
eration was  somewhat  more  elaborate  than 
the  usual  putting  in  place  of  storm  doors  and 
windows,  but  was  of  the  same  general  nature. 
We  think  it  is  quite  plain  that  the  vestibule 
did  not  constitute  an  addition  to  the  build- 
ing. The  word  "addition"  as  there  used 
should  be  held  to  mean  enlargement  or  ex- 
tension, so  aa  to  include  additional  space. 
Neither  do  we  think  that  a  temporary  device 
put  in  place  to  keep  out  the  wind  and  cold 
in  the  winter  time  should  be  held  to  consti- 
tute an  alteration  of  the  building  itself  with- 
in the  meaning  of  the  policy.  There  was  no 
substantial  cliange  made  in  the  structure, 
if  indeed  there  was  any  change  at  all,  and 
we  think  the  word  "alteration"  should  be 
held  to  mean  a  substantial  change.  Blge- 
low  V.  Worcester,  169  Mass.  300,  48  N.  E.  1 ; 
Commonwealth  v.  Hayden,  211  Mass.  298,  97 
N.  E.  783.  It  Is  also  apparent  that  the  put- 
ting In  place  of  these  doors  was  not  the  "con- 
struction of  a  structure."  In  its  usual  and 
ordinary  sense,  the  word  "structure"  is  ap- 
plied to  a  building  of  some  size,  an  edifice. 
Webster's  Diet 

[2]  Tile  policy  was  prepared  by  the  defend- 
ant, and  where  ambiguity  occurs  therein,  the 
words  are  to  be  read  most  favorably  to  the 
insured.     Bakalars  v.  Continental  Casualty 
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Co.,  141  Wis.  43,  46,  122  N.  W.  721,  35  K  B. 
A.  (N.  S.)  1241,  18  Ann.  Cas.  1123;  French  v. 
Fidelity  &  Casualty  Co.,  135  Wis.  259,  266, 
115  N.  W.  860,  17  L.  R.  A.  (N.  S.)  1011 ;  Sum- 
merfleld  v.  Assurance  Co.  (C.  C.)  65  Fed.  295, 
297 ;  GlUet  v.  Bank  of  America,  160  N.  Y.  549, 
55  N.  E  292.  It  seems  reasonably  certain 
that  what  the  defendant  aimed  to  protect  It- 
self against  was  the  danger  Incident  to  the 
construction  work  and  the  wrecking  of  build- 
ings, and  not  to  a  trifling  act  such  as  Is  here 
Involved. 

[3]  The  remaining  question  Is,  Did  the  court 
err  In  refusing  to  make  the  Northwestern 
Furniture  Company  a  party  defendant?  The 
appellant  insists  that  It  has  a  right  of  sub- 
rogation, and  that,  having  such  right.  It  is  en- 
titled to  have  the  Furniture  Company  before 
the  court  to  the  end  that  it  might  be  bound 
by  any  Judgment  rendered  which  adjudicat- 
ed that  the  plaintiff  was  legally  liable  for  the 
injuries  sustained  by  Mrs.  Easson.  Section 
2610,  Stats.  1911,  makes  it  obligatory  on 
the  court  to  bring  in  additional  parties  when 
a  complete  determination  of  the  controversy 
cannot  be  had  without  their  presence,  or  where 
the  subject-matter  of  the  controversy  is  such 
that  persons  not  before  the  court  have  such 
an  interest  therein  as  requires  them  to  be 
made  parties  for  their  due  protection.  It 
is  obvious  that  the  case  does  not  fall  within 
the  compulsory  provisions  of  this  sectioU. 
The  controversy  between  the  parties  to  this 
suit  can  be  fully  and  finally  nettled  without 
the  presence  of  the  Furniture  Company.  It 
is  not  necessary  that  the  latter  company 
should  be  made  a  party  for  its  protection, 
because  it  Is  not  concluded  by  the  result 
reached  on  any  question  litigated  in  the  pres- 
ent action  in  which  It  Is  interested.  We  do 
not  pass  upon  the  question  whether  the  court 
In  the  exercise  of  its  discretion  might  not 
have  made  the  order  asked  for.  We  simply 
hold  that  It  is  not  an  abupe  of  discretion  to 
refuse  to  do  so.  Neither  do  we  decide  wheth- 
er or  not  the  right  of  subrogation  exists.  The 
E^miture  Company  is  interested  in  that 
question,  and  is  entitled  to  be  heard  upon  It 
at  the  proper  time. 

Judgment  affirmed. 

SIEBECKER,  J.,  took  no  part 


WAIiUS  v.  FIRST  NAT.  BANK  OF  BA- 
CINE  et  aLt  , 
(Supreme  Court  of  Wisconsin.    Oct  28,  1913.) 

1.  CONTBACTB  (i  147*)  —  CONSTSUOTIOH  —  AS- 
CEBTAININO    INTENT. 

The  intention  of  the  parties  to  contracts 
is  to  be  determined  by  reading  them  in  the 
light  of  the  circumstances  surrounding  the  par- 
ties when  they  were  made. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  730,  743;  Dec.  Dig.  (  147.*] 

2.  Easements  (|  1*>— Cbeation. 

The  owners  of  two  adjoining  lots  entered 
Into  an  agreement  by  which  H.,  owning  the  south 


lot,  conveyed  to  S.,  owning  the  north  lot,  an  un- 
divided one-half  interest  in  a  strip  2%  feet  wide 
and  20%  feet  long,  adjoining  S.'s  lot,  in  consid- 
eration whereof  S..  conveyed  to  H.  an  undivided 
one-half  interest  in  the  south  wall  of  a  boiiifing 
then  being  built  by  her,  together  with  a  like 
interest  in  the  land  upon  which  it  stood,  the 
contract  reciting  that  such  wall  was  to  be  a 

garty  wall,  and  that  H.  might  pierce  it  as  might 
e  necessary  to  provide  means  of  exit  or 
egress  from  or  to  any  building  thereafter  erect- 
ed on  his  lot  S.  erected  a  building  inclosing 
the  2%-foot  strip  the  south  wall  of  which  for 
29%  feet  stood  on  the  south  part  of  such  strip. 
In  such  building,  adjoining  the  south  wall  and 
partly  on  such  strip  and  partly  on  S.'s  oriEinal 
lot,  was  a  stairway  leading  to  the  second  floor. 
Thereafter  a  new  agreement  was  made,  recit- 
ing that  it  was  the  purpose  of  the  original 
agreement  to  provide  a  common  stairway  for 
S?s  building,  and  any  building  thereafter  erect- 
ed on  the  adjoining  lot,  and  to  grant  to  the 
owners  of  the  adjoining  lot  the  right  to  use 
such  stairway,  and  therefore  to  more  clearly 
define  the  rights  of  the  parties,  providing  that 
plaintiff  conveyed  to  H.  the  right  and  easement 
to  use  the  stairway  for  purposes  of  access  and 
egress  to  and  from  any  building  thereafter 
erected  on  the  adjoining  lot,  together  with  the 
right  to  pierce  the  wall,  and  thereby  a^eed  to 
maintain  the  stairway  in  good  condibon  and 
repair,  and  H.  by  such  agreement  reconveyed 
the  interest  in  the  land  on  which  the  sontb  wall 
stood,  tills  probably  not  applyin;;  to  so  mu<.h 
of  the  wall  as  stood  on  the  ^%-foot  strip. 
Held,  that  H.  and  his  grantee  had  no  inter- 
est in  S.'8  building  north  of  the  party  waU.  ex- 
cept the  right  to  have  the  stairway  maintain- 
ed substantially  like  that  originally  built,  to 
pierce  the  party  wall,  and  to  use  such  stair- 
way in  common  with  S.  at  any  time  he  might 
erect  a  building  on  his  lot;  the  benefidal  use 
of  the  inclosed  portion  of  the  strip  subject  to 
such  easement  being  in  S.  and  her  grantee. 

[Ed.  Note. — For  other  cases,  see  Easementa, 
Cent  Dig.  U  1,  2,  5-7;   Dec  Dig.  {  1.*] 

3.  Easements  ($  64*)  —  Extent  or  Right  — 
Alteration. 

The  owner  of  a  building,  in  wliich  was  a 
stairway  adjoining  a  party  wall  in  which  stair- 
way the  adjoining  owner  bad  an  easement,  with 
the  right  to  pierce  the  party  wail  for  purpos- 
es of  access  to  his  building,  had  the  right  to 
remove  and  replace  the  stairway  with  another 
equally  as  good  or  better,  and  located  in  the 
same  place,  and  to  make  it  one  foot  less  in 
height  than  the  old  one,  where  no  damage  re- 
sulted to  the  owner  of  tne  easement  from  such 
change,  since  the  owner  of  property,  subject 
to  an  easement,  has  the  right  to  make  inciden- 
tal changes  in  the  property  if  there  is  no  sub- 
stantial impairment  of  the  easement 

(Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  (  120;    Dec.  Dig.  f  64.*] 

4.  Party  Walls  (§8*)— Rights  of  Ownebs— 
Alteration  of  wall. 

Where  a  party  wail  stood  on  land  in  which 
each  of  the  owners  of  the  wall  owned  an  undi- 
vided interest,  one  of  the  owners  had  a  right 
to  raise  the  height  of  the  wail  against  the  oth- 
er's protest,  provided  it  was  of  sufficient 
strength  to  be  raised  without  injury  to  the  oth- 
er party. 

[Ed.  Note.— For  other  cases,  see  Party  Walls, 
Cent  Dig.  H  24-41;    Dec.  Dig.  S  8.*] 

5.  Easements  (i  64*)— Extent  of  Right— Al- 
teration. 

Where  an  owner  of  land  conveyed  an  un- 
divided interest  in  a  narrow  strip  to  an  ad- 
joining owner,  upon  which  she  erected  the  wall 
of  a  building,  inclosing  the  balance  of  the  strip 
in  the  building,  in  consideration  of  the  convey- 
ance of  an  undivided  interest  in  snch  wall  and 
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of  an  easement  in  the  adjoining  atair-way,  the 
owner  of  such  bnilding,  desiring  to  increase  its 
height,  had  the  ri^bt  to  inclose  such  narrow 
strip  of  the  adjoining  lot  to  a  greater  height 
than  was  inclosed  hj  the  original  building;  the 
agreements  placing  no  limitation  upon  the 
height  of  the  building. 

[Ed.  Note.— For  other  cases,  see  Elasements, 
Cent  Dig.  |  120;    Dec  Dig.  |  64. •] 

8.  Pabtt  Walls  (18*)— Riohts  of  Ownbm— 

Alteration  or  Wall. 

The  owner  of  a  building  who  had  conveyed 
an  undivided  interest  in  tbe  wall  thereof  to 
an  adjoining  owner  had  a  right  to  repair  such 
wall  by  teimng  down  the  facing  thereof  and 
substituting  other  material. 

[Ed.  Note.— For  other  cases,  see  Party  Walls, 
Cent  Dig.  IS  24-41;  Dec  Dig.  I  8.»] 

7.  Pabty  Walls  (|  8*)— Eiohtb  of  Ownbbs— 

KSPAIBS. 

Where  an  owner  of  land  conveyed  an  un- 
divided interest  in  a  narrow  strip  to  an  adjoin- 
ing owner,  upon  part  of  which  she  erected  the 
wall  of  a  buHding,  inclosing  the  balance  of  the 
strip  in  the  building,  in  consideration  of  the 
conveyance  to  him  of  an  undivided  interest  in 
the  wall  and  an  easement  in  a  stairway  adjoin- 
ing the  wall,  the  owner  of  the  buUding  could  re- 
pair or  replace  the  portion  of  the  front  wall 
of  tbe  building  adjoining  the  partv  wall  stand- 
ing on  such  strip,  as  it  saw  fit  so  long  as  it  did 
not  deprive  the  adjoining  owner  of  the  use  of 
the  stairway. 

'  [Ed.  Note.— For  other  cases,  see  Party  Walls, 
Cent  Dig.  Si  24rAl;  Dec  Dig.  |  8.*1 

Simlin,  J.,  dissenting. 

Api)eal  from  Municipal  Court  of  Racine 
County ;  WlUIam  Smledlng,  Jr.,  Judge. 

Action  by  Henry  M.  Wallls  against  the 
First  National  Bank  of  Racine  and  others. 
From  the  Judgment  both  parties  appeal.  Af- 
firmed on  plaintiff's  appeal,  and  reversed  and 
remanded  on  defendants'  appeal. 

In  1885  one  Catherine  Schulver  owned  the 
north  40  feet  of  lot  5  of  block  26  of  tbe  dty 
of  Racine,  and  her  two  children,  Albert  and 
Annie  Huse,  owned  the  south  20  feet  of  said 
lot  Mrs.  Schulver  was  dther  building  or 
contemplating;  the  erection  of  a  building  on 
the  portion  of  the  lot  owned  by  her.  The 
Huscs  and  fire.  Schulver  entered  Into  a  con- 
tract, by  the  terms  of  which  the  Huses  con- 
veyed to  Mis.  Schulver  an  undivided  one- 
half  Interest  In  a  strip  of  land  located  in 
the  northeast  comer  of  the  portion  of  lot  5 
owned  by  them,  2^  feet  in  width  from  north 
to  south,  and  29^  feet  in  length  from  east 
to  west,  and  adjacent  to  the  portion  of  lot 
5  owned  by  Mrs.  Schulver.  This  strip  will 
hereafter  be  referred  to  as  the  2i^-foot  strip. 
In  consideration  for  such  conveyance,  Mrs. 
Schulver  conveyed  to  the  Huses  an  undi- 
vided one-half  Interest  in  and  to  a  certain 
wall  then  being  built  by  her,  as  well  as  a 
like  Interest  In  the  land  on  which  the  wall 
stood.  The  wall  was  described  as  the  south 
wall  of  a  building  then  being  built  by  Mrs. 
Schulver  on  the  lot  aforesaid  and  adjoin- 
ing lands  owned  by  the  Huses,  and  the  con- 
tract recited  that  It  was  tbe  intention  of  the 
parties  that  such  wall  should  be  a  party  wall. 
It  was  further  agreed  that  the  contract  car^ 


rled  with  it  the'  right,  on  the  part  of  the 
Huses,  to  pierce  said  wall  at  such  place  or 
places  as  might  be  necessary  for  the  purpose 
of  providing  "means  of  exit  or  egress  out  of 
or  to  any  building"  which  the  Huses  might 
thereafter  erect  or  cause  to  be  erected  on 
their  portion  of  said  lot  five. 

Mrs.  Schulver  erected  what  Is  described 
as  a  two-story,  green-stone  front  building  on 
her  parcel  In  1885,  such  building  also  cover- 
ing the  2^-foot  strip  In  which  the  Huses 
conveyed  her  a  half  Interest  At  the  time 
such  building  was  erected  there  was  a  small 
building  on  tbe  Huses'  portion  of  lot  6,  which 
stUl  remained  there  when  this  action  was 
brought  No  new  building  has  been  built 
thereon,  and  there  has  been  no  occasion  for 
the  Huses  or  their  grantees  to  pierce  the 
wall  erected  by  Mrs.  Schulver. 

In  1908  the  Huses  and  Mrs.  Schulver,  con- 
ceiving that  the  agreement  of  1885  did  not 
clearly  express  the  Intention  in  the  minds 
of  the  parties  when  it  was  made,  entered  into 
a  second  agreement,  defining  the  rights  and 
interests  of  the  parties.  This  agreement  re- 
cited that  Mrs.  Schulver  did  not  Intend  to 
convey  an  undivided  one-half  Interest  in  the 
land  on  which  the  wall  on  the  south  side  of 
her  lot  was  erected,  but  only  a  half  Interest 
in  the  wall  Itself,  and  the  owners  of  the 
Huse  Interest  reconveyed  to  Mrs.  Schulver 
the  Interest  In  the  fee  of  the  land  on  which 
the  wall  on  her  south  iMundary  line  stood. 
This  portion  of  the  contract  probably  was 
not  lnt«ided  to  apply  to  so  much  of  the  wall 
as  stood  on  the  south  and  west  sides  of  the 
2^-foot  strip.  Mrs.  Schulver  on  her  part 
granted  and  conveyed  to  the  owners  of  the 
Huse  Interests  In  lot  5,  their  heirs  and  as- 
signs, "tbe  right,  privilege  and  easement  to 
use  the  stairway  constructed  by  said  party 
of  the  first  part  (Mrs.  Schulver)  and  now 
existing  In  her  two  stoiy  brick  and  stone 
building  heretofore  erected  by  her,"  and  now 
standing  on  the  2^-foot  strip  and  the  part 
of  lot  5  owned  by  Mrs.  Schulver.  The  stalr- 
vray  Is  described  as  being  of  the  width  of  54 
Inches  between  walls.  The  right  of  occu- 
pancy of  the  stairway  Is  granted  for  all  pur- 
poses of  access  to  and  egress  from  any  build- 
ing which  may  be  hereafter  erected  on  the 
adjoining  parcel  of  land,  together  with  the 
right  to  pierce  the  wall  erected  on  the  south 
line  of  said  strip  at  such  place  or  places  as 
may  be  necessary  for  the  purpose  of  provid- 
ing access  to  or  egress  from  such  new  build- 
ing. Mrs.  Schulver  further  covenanted  to 
maintain  the  stairway  at  all  times  in  good 
condition  and  repair  at  her  own  expense,  and 
it  was  agreed  that  such  undertaking  should 
constitute  a  covenant  running  with  the  land. 
Tbe  contract  then  recited:  "And  said  parties 
of  the  second  part  (the  owners  of  the  Huse 
Interest),  in  consideration  of  the  premises 
and  for  value  received,  do  hereby  grant, 
bargain,  sell  and  convey  unto  the  said  party 
of  the  first  part  all  their  right,  title  and 
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Interest  in  and  to  the  fee 'of  tbe  land  ad- 
joining tlie  soutli  boundary  line  of  the  parcel 
first  herein  described,  upon  which  stands  the 
brick  wall  of  the  said  building  of  the  party 
of  the  first  part,  reserving  only  the  undivided 
interest  conveyed  by  said  deed  of  August  13, 
1885,  in  tbe  wall  Itself  and  the  right  and 
privilege  to  use  the  same  for  all  purposes 
of  a  party  wall,  in  connection  with  the  parcel 
last  above  described,  adjoining  said  building 
on  the  south."  It  is  contended,  and  perhaps 
correctly,  that  the  paragraph  above  quoted 
has  no  reference  to  the  2% -foot  strip,  but 
only  to  the  wall  along  the  boundary  line  be- 
tween the  two  parcels  of  land  to  the  west  of 
such  strip. 

At  the  time  this  action  was  commenced, 
the  defendant,  the  First  National  Bank  of 
Baclne,  had  become  the  owner  of  the  rights 
and  interest  of  Mrs.  Schulver  in  lot  5,  and 
the  plaintiff  Wallis  had  become  the  owner  of 
■  the  Huse  interests  in  said  lot  Before  action 
was  begun,  the  bank  bad  let  a  contract  for 
the  erection  of  a  new  building  on  the  prop- 
erty acquired  from  Mrs.  Schulver.  The  plans 
did  not  contemplate  the  destmction  of  the 
south  wall,  except  the  tearing  down  of  the 
facing  on  the  front  thereof  and  its  replace- 
ment with  granite,  so  as  to  make  it  harmo- 
nize with  the  remaining  portion  of  the  front  of 
the  new  building.  The  plans  did  contem- 
plate the  raising  of  the  party  wall  about  28 
inched  and  the  tearing  out  of  the  old  stair- 
way, and  its  replacement  by  another  of  the 
same  width,  built  of  concrete  and  marble. 
The  height  of  the  floor  of  the  second  story 
of  the  new  building  was  to  be  one  foot  less 
than  the  height  of  the  second  floor  of  the 
old  one,  so  that  the  proposed  new  stairway 
would  be  one  foot  lower  than  the  old  one,  al- 
though it  would  have  the  same  number  of 
steps.  Tbe  landing  of  the  new  stairway 
wonid  extend  substantially  as  dose  to  the 
^rear  of  the  29%-foot  strip  as  did  the  old 
stairway.  The  bank  proposed  to  use  a  part 
of  the  space  over  the  front  part  of  the  stair- 
way for  a  part  of  an  office  room  on  the  sec- 
ond floor.  Such  use  had  been  made  of  such 
space  in  the  original  building  since  its  erec- 
tion In  1885. 

The  plaintlfF  brought  this  action  to  re- 
strain tbe  defendant  bank  from:  (1)  Bais- 
Ing  or  interfering  with  the  party  wall;  (2) 
tearing  out  the  face  of  such  wall;  (3)  inter- 
fering in  any  manner  with  the  stairway  In 
the  original  structure;  (4)  appropriating  any 
portion  of  the  2%-foot  strip  to  its  use,  to  the 
exclusion  of  the  plaintiff.  A  temporary  in- 
junction was  granted,  restraining  the  doing  of 
the  acts  and  things  complained  of.  On  mo- 
tion of  the  defendant  bank,  Louis  and  Rob- 
ert Nelson,  the  parties  who  had  the  contract 
for  the  construction  of  the  building,  were 
brought  in  as  parties  defendant  There  Is 
practically  no  dispute  about  the  facts. 

As  conclusions  of  law,  among  other  things, 
the  trial  court  found:  (1)  That  the  defend- 
ant had  no  right  to  raise  the  party  wall;  (2) 


that  the  defendant  bad  no  right  to  Inclose 
the  2^-foot  strip  In  the  added  helglit  to 
which  it  proposed  to  construct  the  new  build- 
ing, the  south  wall  of  which  was  Intended  to 
be  28  inches  higher  than  the  south  wall  of 
the  old  building;  (3)  that  defendant  did  liave 
the  right  to  replace  the  stairway  with  a  new 
one  of  the  same  dimensions  and  height  and 
in  the  same  location  and  having  its  landing 
In  the  same  place  as  the  old  stairway,  pro- 
vided the  new  stairway  was  equal  to  or  great- 
er than  the  old  stairway  in  strength  and  dur- 
ability; (4)  that  the  wall  on  the  south  side 
of  the  2Vi-foot  strip  was  a  party  wall;  and 
(5)  that  the  parties  were  tenants  in  common 
In  the  2%-foot  strip. 

The  effect  of  the  findings  and  Judgment 
was  to  adJudicaCe  that  the  defendant  bad 
the  right  to  remove  the  facing  of  the  old  wall 
In  front  of  the  2%-foot  strip  and  replace  the 
same  with  other  material  at  least  equally  as 
good,  and  that  Mrs.  Schulver  had  the  right 
to  use  so  much  of  the  2^ -foot  strip  that  was 
inclosed  as  was  not  subject  to  use  for  stair- 
way purposes. 

Judgment  was  entered  tn  accordance  with 
the  conclusions  of  law,  and  the  defendant^ 
appeal  therefrom.  The  plaintiff  appeals  from 
so  much  of  said  Judgment  as  adjudges  that 
the  injunction  "should  not  be  construed  or 
extended  as  to  preclude  defendants  from  re- 
placing the  present  stairs  and  stairway  ^th 
a  new  stairway  of  such  materials  as  defend- 
ants may  select  of  equal  or  greater  strength 
and  durability;  said  stairway  to  be  of  the 
same  dimensions  and  size  and  in  the  same 
location  and  position  and  at  the  same  height 
and  that  excepting  as  herein  modified, '  the 
preliminary  Injunction  secured  by  the  plain- 
tiff In  this  action  be  dissolved." 

Quarles,  Spence  &  Quarles,  of  Milwaukee 
(J.  V.  Quarles,  of  Milwaukee,  of  counsel), 
for  plaintiff.  Hand,  Hand  &  Qulnn,  of  Ra- 
cine (William  D.  Thotnpson,  of  Radne,  of 
counsel),  for  defendants. 

BARNES,  J.  (after  stating  the  facts  as 
above).  On  the  appeal  of  the  defendants  It 
is  contended :  (1)  The  right  exists  on  their 
part  without  the  consent  of  the  plaintiff,  to 
raise  the  height  of  the  party  wall  on  the 
south  side  of  the  2^-foot  strip;  (2)  to  Inclose 
such  strip  to  the  additional  height  and  use 
and  occupy  so  much  thereof  as  was  not  tak- 
en np  with  the  stairway;  (3)  to  remove  the 
facing  of  the  party  wall  and  to  substitute 
other  material  therein,  provided  the  efficien- 
cy of  the  wall  was  in  no  way  impaired  by  so 
doing;  (4)  to  replace  tbe.  old  stairway  with 
a  new  and  better  one;  and  (5)  to  make  the 
height  of  the  new  stairway  one  foot  less  than 
the  height  of  the  old  one.  On  all  of  these 
propositions  except  the  third  and  fourth  the 
trial  court  found  adversely  to  the  defend- 
ants. The  plaintiff  on  its  appeal  urges  that 
the  court  erred  in  adjudging  the  right  to  be 
In  the  defendants  to  build  a  new  stairway. 
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although  they  were  required  to  build  It  of 
the  same  height  and  width  as  the  old  stair- 
'way,  and  of  at  least  equally  good  material 
[t]  The  party  wall  on  the  aouth  aide  of 
the  2^-foot  strip  was  substantially  16  Inches 
thick,  so  that  there  was  inclosed  In  the  build- 
ing built  by  Mrs.  Schulver  a  part  of  the  2Mi- 
foot  strip  about  14  Inches  In  width  and  29^ 
feet  In  length,  excluding  end  walls.  The 
foundation  wall  exceeded  20  Inches  In  thick- 
ness. The  crucial  question  In  the  case  Is, 
Did  the  plaintiff's  grantors  own,  and  does  the 
plaintiff  own,  an  undivided  one-half  of  all 
that  part  of  the  building  that  stands  on  the 
2%-foot  strip?  It  is  conceded  that  the  par- 
ties each  own  a  half  Interest  In  the  soU  It- 
self, and  that  It  was  the  Intention  that  the 
south  wall  should  be  a  party  wall.  If  the 
question  be  answered  In  the  afflrmatlye,  such 
answer  settles  most  of  the  disputed  questions 
In  plaintiff's  favor,  while  a  negative  answer 
disposes  of  most  of  such  questions  In  de- 
fendants' favor.  The  task  of  the  court  Is  to 
determine,  as  best  it  may,  what  the  parties 
Intended  by  their  contracts  of  1885  and  1908, 
by  reading  them  In  the  light  of  the  circum- 
stances which  surrounded  the  parties  when 
they  were  made.  Barkhansen  v.  Ry.  Co.,  142 
Wis.  292,  298,  124  N.  W.  649.  126  N.  W.  680; 
Shepard  v.  Pabst,  149  Wis.  35,  45,  135  N.  W. 
158.  These  contracts  are  not  ordinary  deeds. 
They  were  apparently  made  In  duplicate  and 
signed  by  all  the  parties,  so  that  all  are  bound 
by  the  covenants  and  recitals  contained 
therein.  The  small  part  of  this  14-lnch  strip 
which  Is  not  used  for  stairway  purposes  can 
be  of  little  value  to  the  plaintiff,  but  that 
fact  Is  of  no  consequence,  except  as  it  may 
be  helpful  In  getting  at  what  the  parties  had 
in  mind.  If  the  defendants  are  trying  to 
appropriate  any  property  that  belongs  to  the 
plaintiff,  the  fact  that  It  may  have  little 
value  to  the  latter  can  furnish  no  Justlflca- 
tlon  for  taking  it 

[2]  The  contract  of  1885  contained  the  fol- 
lowing:   "And  It  is  further  understood  and  [ 
expressly  stipulated  that  the  above  convey-  j 
ance  carries  with  It  to  said  first  parties  (the 
Huses)  the  right  to  pierce  the  wall  now  being 
erected  by  said  second  party  (Mrs.  Schulver) 
on  lands  above  conveyed  to  said  second  party  i 
by  said  first  parties  at  such  place  or  places 
as  may  be  necessary  for  the  purpose  of  pro- ' 
vlding  means  of  exit  or  egress  out  of  or  to 
any  building  which   said   first  parties  may 
hereafter  erect  or  cause  to  be  erected  on  I 
said  adjoining  lands."    It  is  of  some  slgnlfl- 1 
cance    that    plaintiff's    grantors    state    the 
rights  which  they  retain  in  the  2%-foot  strip, 
and  that  nothing  is  said  which  indicates  any 
intention  to  reserve  or  hold  any  right  in  that 
portion  of  the  building  which  actually  In- 
closed a  part  of  such  strip.    The  contract 
«f   1908  Is   more   definite.     It   recites   the 
purpose   and    Intention    the   parties   had   in 
mind  when  the  2%-foot  strip  was  conveyed, 
as  follows:   "Whereas,  it  was  the  purpose  of 
the  conveyance  of  said  strip  of  land  two  and 
14SN.W.-4S 


one-half  by  twenty-nine  and  one-half  feet  In 
dimensions,  to  provide  a  common  stairway 
for  the  building  then  being  erected  by  said 
party  of  the  first  part  and  any  building 
which  might  thereafter  be  erected  on  said 
adjoining  parcel,  and  to  grant  to  the  owners 
of  said  adjoining  parcel  the  right  to  use  said 
common  stairway,  which  purposes  were  not 
fully  and  clearly  expressed  in  said  convey- 
ance of  August  13,  1885."  It  then  proceeds: 
"Now,  therefore.  In  order  that  the  rights 
of  the  parties  hereto  may  be  more  fully  and 
clearly  defined,  and  that  the  real  Intention 
of  the  parties  may  be  carried  out,  the  said 
party  of  the  first  part,  in  consideration  of 
the  sum  of  one  dollar  and  other  valuable 
consideration  to  her  in  hand  paid,  the  re- 
ceipt of  which  is  hereby  acknowledged,  does 
hereby  grant,  bargain,  sell  and  convey  unto 
the  said  parties  of  the  second  part,  theli 
heirs  and  assigns,  the  right,  privilege  and 
easement  to  use  the  stairway  constructed  by 
said  party  of  the  first  part,  and  now  existing, 
in  her  two  story  brick  and  stone  building 
heretofore  erected  by  her  and  now  standing 
upon  the  parcel  first  above  described  and 
upon  the  said  strip  two  and  one-half  feet 
wide  by  twenty-nine  and  one-half  feet  deep, 
described  In  said  conveyance  of  August  13, 
1885,  which  stairway  is  of  the  width  of  fifty- 
four  Inches  between  walls,  for  all  purposes 
of  access  to  and  egress  from  any  building 
which  may  hereinafter  be  erected  upon  said 
adjoining  parcel  last  above  described,  to- 
gether with  the  right,  as  defined  in  said 
former  conveyance,  to  pierce  the  wall  erect- 
ed on  the  south  line  of  said  strip  at  such 
place  or  places  as  may  be  necessary  for  the 
purpose  of  providing  such  access  or  egress; 
and  does  hereby  convenant  and  agree  to  and 
with  said  parties  of  the  second  part,  their 
heirs  or  assigns,  to  maintain  said  stairway 
at  all  times  in  good  condition  and  repair  at 
her  own  expense,  and  this  shall  constitute 
a  covenant  running  with  the  land  and  bind- 
ing upon  her  heirs  and  assigns."  These  re- 
citals would  seem  to  define  pretty  clearly  the 
rights  which  the  plaintiff's  grantors  Intended 
to  acquire  and  hold  in  the  2^-foot  strip. 
The  purpose  of  conveying  it  was  said  to  be 
to  provide  a  common  stairway  and  to  grant 
the  right  to  use  it,  and  to  carry  out  that  pur- 
pose Mrs.  Schulver  granted  a  right  to  use 
the  stairway  and  to  pierce  the  party  wall, 
and  agreed  to  keep  the  stairway  in  a  proper 
state  of  repair.  The  building  is  referred  to 
as  "hei"  building.  If  the  Huses  owned  a 
one-half  Interest  in  so  much  of  the  stairway 
as  was  on  the  2^-foot  strip,  there  was  no 
need -of  any  grant  of  the  right  to  use  this 
part  of  the  stairway.  By  expressly  enu- 
merating the  rights  reserved  and  acquired  in 
the  strip,  It  is  a  fair  assumption  that  such 
enumeration  was  intended  to  and  did  cover 
all  rights  Intended  to  be  reserved  or  acquired. 
Kirch  v.  Davles,  55  Wis.  287,  11  N.  W.  689. 
That  portion  of  the  14-lnch  stri^  which  was 
inclosed  but  not  used  for^  &  ^^i^^^  |^^d 
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been  ezduslTely  used  by  defendant's  granton 
for  28  years  when  the  second  contract  was 
made,  and  nothing  was  said  In  the  new  con- 
tract to  Indicate  that  the  parties  did  not 
Intend  that  it  should  be  so  used  In  the 
fatore,  and  It  was  so  used  nntll  the  defend- 
ant bank  commenced  to  rebuild  the  building. 
We  think  that  under  these  contracts  the  ben- 
eficial use  of  the  Inclosed  portion  of  the  strip 
in  question  was  conferred  upon  defendant's 
grantors;  the  plaintiff's  grantors  reserving 
an  easement  In  the  stairway  and  the  right  to 
gala  access  thereto  by  making  openings  in 
the  party  waU.  The  building  was  originally 
built  with  the  consent  of  all  the  parties,  and 
they  had  a  perfect  right  to  make  such  pro- 
Tlslon  as  they  saw  fit  regarding  its  owner- 
ship. It  was  known  to  all  the  parties  when 
the  first  contract  was  made  that  Mrs.  Schul- 
ver  Intended  to  build  on  the  strip.  The  sit- 
uation of  the  parties  and  their  surroundings 
when  the  contract  was  made  tends  to  indi- 
cate that  what  the  Huses  desired  to  secure 
and  retain  was  an  interest  in  the  party  wall, 
with  a  right  to  penetrate  it  and  the  right  to 
use  the  stairway  and  to  compel  Mrs.  Sdiulver 
to  keep  it  In  repair. 

[3]  Having  reached  the  conclnsion  that 
jplaintifr  does  not  own  any  part  of  the  stair- 
way, but  has  only  an  easement  therein.  It 
must  be  also  held  that  the  defendant  bank 
had  the  right  to  remove  and  replace  the  ex- 
isting stairway  with  another  equally  as  good 
or  better,  and  located  in  the  same  place,  un- 
less damage  resulted  to  the  plaintiff  from 
making  the  change.  The  owner  of  property 
subject  to  an  easement  has  the  right  to  nalre 
incidental  changes  in  the  real  estate  OTer 
which  the  easement  extends,  prorided  there 
is  no  substantial  Impairment  of  the  right 
granted.  Low  ▼.  Streeter,  66  N.  H.  36,  20 
AtL  247,  9  L.  R.  A.  271 ;  Atkins  t.  Bordman, 
2  Mete.  O^ass.)  467,  87  Am.  Dec.  100;  Van 
O'Unda  t.  liOthrop,  21  Pick.  (Mass.)  292,  82 
Am.  Dec.  261 ;  Underwood  ▼.  Carney,  1  Cush. 
(Mass.)  286;  Burnham  t.  Kevins,  144  Mass. 
88,  10  N.  B3.  494,  59  Am.  Bep.  61 ;  Grafton  T. 
Moir,  130  N.  Y.  465,  29  N.  B.  974,  27  Am.  St 
Rep.  633;  Chandler  t.  Ooodridge,  23  Me.  78; 
Pomeroy  ▼.  Salt  Co.,  87  Ohio  St  520 ;  Duross 
V.  Singer,  224  Pa.  67;8,  78  Att.  951.  Numer- 
ous decisions  in  our  own  court  relating  to 
the  rights  of  owners  of  highways  over  which 
the  public  have  the  right  to  travel  accord 
with  the  rule  of  law  above  stated.  The 
owner  has  the  right  to  cultivate  the  soil  and 
remove  crops  from  the  part  of  the  highway 
not  used  by  the  public,  and  has  the  right  to 
remove  trees  standing  on  the  right  of  way 
when  not  necessary  for  road  construction, 
and  to  pile  building  material  thereon,  pro- 
vided the  public  rights  are  not  interferi>d 
with.  A  partial  collection  of  such  cases  will 
be  found  under  the  title  "Highways"  in  2 
Simmon's  Digest  P-  1755.  See,  also,  Loberg 
V.  Amherst  87  Wis.  634,  58  N.  W.  1048,  41 
Am.  St  Rep.  69.  The  plaintiff  has  failed  to 
ishow  that  he  would  suffer  any  damage  by 


reason  of  building  the  projposed  new  stair- 
way, or  by  reason  of  building  it  one  foot  leas 
in  height  than  the  old  one,  and,  holding  as 
we  do  that  he  has  only  an  easement  in  the 
stairway,  we  think  it  follows  as  a  necessary 
consequence  that  the  defendants  bad  the 
right  to  make  the  proposed  change  la  the 
stairway. 

[4]  Both  parties  agree,  as  we  understand 
them,  that  the  wall  on  the  south  side  of  the 
2^foot  strip  was  Intended  to  be  and  Is  a 
party  wall,  and  that  they  each  own  an  un- 
divided moiety  of  the  land  on  which  it 
stands.  This  being  the  sltoation,  the  defend- 
ant bank  had  the  right  to  raise  the  height  of 
the  wall  against  plaintiff's  protest  provided 
it  was  of  sufficient  strength  so  that  it  could 
be  raised  without  injury  to  plaintiff.  There 
Is  an  unanimity  of  authority  on  this  proposi- 
tion that  is  unusual.  See  note  to  Bright  v. 
Bacon,  20  U  B.  A-  (N.  S.)  386,  wherein  abont 
20  cases  are  dted  to  the  proposition,  and 
wherein  it  is  said  that  there  are  no  cases  to 
the  contrary.  Additional  cases  to  the  same 
effect  are  Cubltt  v.  Porter,  8  B.  &  O.  257,  265; 
WUtshire  V.  Sidford,  1  M&n.  &  B.  404; 
Campbell  t.  Meeior.  4  Johns.  Ch.  (N.  TO  334, 
8  Am.  Dec.  670.  In  BO  f&r  as  the  case  of 
Andrae  t.  Haseltlne,  68  Wis.  395,  17  K  W. 
18,  46  Am.  B^.  636,  Is  authority  on  the 
question  at  all,  it  tends  to  support  the  doc- 
trine announced  in  the  cases  generally. 

[E]  But  it  is  said  that  conceding  the  right 
existed  to  raise  the  party  wall  28  inches,  the 
right  did  not  exist  to  Inclose  any  part  of 
the  2^foot  strip  over  and  above  what  had 
been  inclosed  before.  We  have  already  stat- 
ed the  rights  which  we  think  the  plalntilTB 
grantors  Intended  to  acquire  and  reserve  in 
the  building  on  this  strip.  No  Umltation 
was  placed  upon  the  height  of  the  building  In 
either  contract  and  It  was  not  even  com- 
pleted when  the  first  contract  was  made.  It 
is  possible  that  they  did  not  have  a  keen  ap- 
preciation of  the  value  of  a  half  Interest  in 
the  14-inch  strip  which  the  parties  contem- 
plated would  be  inclosed  in  the  building,  or 
else  did  not  realize  that  a  small  part  of  it 
would  be  available  for  other  than  stairway 
purposes.  This  space  must  necessarily  be 
inclosed,  else  no  roof  could  be  placed  on  the 
building.  The  right  existed  to  raise  the  par- 
ty wall,  if  it  could  be  raised  without  dam- 
age to  plaintiff.  We  do  not  think  it  was 
within  the  contemplation  of  the  parties,  or 
that  it  would  be  a  reasonable  construction 
of  thdr  contracts,  to  hold  that  defendant  U 
Irrevocably  bound  for  all  time  to  come  to 
maintain  its  building  at  its  original  hdgbt 
If  it  be  raised,  this  space  must  necessarily 
be  inclosed  in  it  and  we  think  plaintiff  lias 
no  other  or  greater  rights  in  the  building  as 
raised  than  he  had  in  the  structure  as  it 
was  originally  constructed.  He  has  the  right 
to  use  the  stairway  and  pierce  the  party 
walL  His  grantors  have,  by  their  contracts 
and  conduct  conceded  the  beneficial  use  of 
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80  mach  of  said  strip  as  is  inclosed  and 
neither  useful  nor  necessary  for  stairway 
pnrposes. 

[B,  7]  In  reference  to  the  tearing  down  of 
the  facing  of  the  party  wall  so  as  to  con- 
struct a  granite  front  and  fadng,  we  think 
the  defendant  was  within  Its  rights.  It 
had  the  right  to  repair  the  party  wall,  pro- 
vided plaintiff  suffered  no  damage.  There 
was  evidence  tending  to  show  that  the  repair 
was  needed.  Such  action  did  not  even  tem- 
porarily deprive  plaintiff  of  the  nse  of  the 
stairway,  because  he  could  not  use  it  nntU 
he  constructed  a  building.  As  to  the  part 
of  the  wall  which  was  north  of  the  party 
wall  and  on  the  east  line  of  the  2^foot 
strip,  we  think  it  was  the  property  of  the 
defendant,  and  that  the  defendant  conld 
repair  or  replace  it  if  it  saw  fit,  so  long  as 
such  repair  or  replacement  did  not  deprive 
the  plaintiff- of  the  use  of  the  stairway. 

To  summarize  the  conclusions  reached,  it 
Is  held: 

1.  Defendant  had  the  right  to  remove  the 
facing  of  the  party  wall  and  the  part  of  the 
wall  on  the  front  end  of  the  2^foot  strip  to 
the  north  of  the  party  wall,  for  the  purpose 
of  replacing  It  with  newer  and  more  suitable 
material. 

2.  It  also  had  the  right  to  remove  the  old 
stairway  and  to  replace  it  with  a  new  one 
of  concrete  and  marble  in  conformity  with 
its  plans,  and  to  make  such  stairway  one 
foot  less  in  height  than  the  old  stairway. 

3.  It  had  the  further  right  to  raise  the 
party  wall  28  Inches,  and  to  inclose  that  part 
of  the  2^foot  strip  lying  north  of  the  party 
wall,  and  to  use  and  occupy  so  much  thereof 
as  was  neither  necessary  nor  useful  for  stair- 
way purposes. 

4.  It  is  held  that  the  only  interest  which 
the  plaintiff  has  in  the  portion  of  the  build- 
ing lying  north  of  the  party  wall  is  to  have 
a  stairway  maintained  therein  substantially 
like  the  stairway  originally  built  and  the 
right  to  pierce  the  party  wall  and  use  said 
stairway  in  common  with  the  defendant  at 
any  time  plaintiff  erects  a  building  on  the 
south  side  of  the  party  walL 

5.  It  is  not  intended  to  be  held  that,  should 
defendant  in  the  future  add  one  or  more 
additional  stories  to  its  building,  the  plain- 
tiff would  not  have  the  right  to  Insist  that 
stairways  be  built  over  the  present  one  to 
reach  the  additional  stories,  and  also  the 
right  to  pierce  the  iwrty  wall  so  as  to  reach 
such  stairways. 

6.  Neither  does  the  court  wish  to  be  un- 
derstood that  conclusions  1  and  2  would  have 
been  reached  had  it  been  shown  that  any  le- 
gal damage  would  result  to  the  plaintiff 
therefrom,  or  that  the  acts  in  question  would 
constltnte  any  material  Interference  with  the 
use  and  enjoyment  of  plaintiff's  easement 

The  jnd^ent  is  afOrmed  on  plaintiff's 
appeal,  and  reversed  on  the  appeal  of  de- 
foidanta,  and  the  cause  is  remanded,  with 


directions  to  enter  Judgment  In  accordance 
with  this  opinion. 

BIEBECKEB,  J.,  took  no  part    TIMUN, 
J.,  dissents. 


In  re  POWELL'S  WILL. 
(Supreme  Court  of  Wisconsin.    Oct.  28, 1913.) 

Appeal  from  Circuit  Court,  Ban  Claire 
County;  James  Wickham,  Judge. 

Contest  of  the  will  of  Thomas  Powell,  de- 
ceased. From  a  Judgment  admitting  the 
will  to  probate,  contestant  appeals.    ACQrmed. 

This  is  a  contest  over  the  probate  of  the 
will  of  Thomas  Powell,  deceased.  The  will 
was  attacked  on  the  following  grounds: 
First,  illegal  execution;  second,  mental  In- 
capacity; third,  undue  influence  exerdsed 
over  the  testator  by  legatees  and  devisees. 
The  county  court  admitted  the  will  to  pro- 
bate, and  upon  appeal  the  circuit  court  af- 
firmed the   Judgment  of  the   county  court 

The  court  below  made  the  following  find- 
ings: 

"That  on  the  3d  day  of  May,  A.  D.  1912, 
Thomas  Powell  died  at  the  city  of  Eau  Claire, 
county  of  Eau  Claire,  state  of  Wisconsin, 
and  that  at  the  time  of  his  death  he  was, 
and  for  many  years  prior  thereto  had  been, 
a  resident  and  Inhabitant  of  said  dty  of 
Eau  Claire. 

"That  the  written  instrument,  dated  March 
26,  A.  D.  1912,  introduced  In  evidence  here- 
in and  purporting  to  be  the  last  will  and 
testament  of  said  Thomas  Powell,  deceased, 
was  on  the  26th  day  of  March,  A.  D.  1912,  at 
the  dty  of  Eau  Qaire,  county  of  Eau  Claire, 
state  of  Wisconsin,  duly  signed,  sealed,  pub- 
lished, and  declared  by  said  Thomas  Pow- 
ell, deceased,  as  and  for  his  last  will  and 
testament  in  the  presence  of  W.  P.  Bartlett 
and  Edwin  Ci  Potter;  that  at  said  time  and 
place  the  said  Thomas  Powell,  deceased,  re- 
quested said  W.  P.  Bartlett  and  Edwin  O. 
Potter  to  subscribe  thdr  respective  names 
to  said  instrument  as  attesting  witnesses 
thereto,  and  that  they,  the  said  W.  P.  Bart- 
lett and  Edwin  C.  Potter,  did  then  and  there, 
in  the  presence  of  said  Thomas  Powell,  de- 
ceased, and  in  the  presence  of  each  other, 
subscribe  their  respective  names  to  said  in- 
strument as  attesting  witnesses  thereto,  after 
the  signing  of  said  instrument  by  said  Thom- 
as PoweU. 

"That  at  the  time  said  Thomas  Powell 
made  and  executed  said  instrument,  he  was 
of  sound  mind,  memory,  and  understanding, 
and  possessed  of  sufliclent  mental  capadty 
to  enablQ  him  to  dearly  and  fully  under- 
stand and  comprehend  the  nature  and  effect 
thereof. 

"That  the  making  and  execution  of  said 
written  instrument  by  said  Thomas  Powell, 
deceased,  was  not  procured  by  the  exercise 
of  any  undue  Influence  by  the  proponents. 
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OUnton  Mooes  and  John  P.  Norrlsh,  or  by 
either  of  them,  or  by  any  other  person  or 
persona" 

The  court  concluded: 

"That  the  written  Instrument,  dated  March 
26,  A.  D.  1912,  and  Introduced  In  evidence 
herein  as  and  for  the  last  will  and  testa- 
ment of  Thomas  Powell,  deceased,  Is  In  all 
respects  executed  and  witnessed  as  by  law 
required,  and  that  such  Instrument  Is  the 
legal  last  will  and  testament  of  said  Thomas 
Powell,  deceased,  and  that  as  such  the  same 
Is  entitled  to  probate. 

"That  the  proponents  and  respondents, 
Clinton  Moses  and  John  P.  Norrish,  are  en- 
titled to  Judgment  against  the  contestant 
and  appellant,  Mary  Hill,  that  the  order  and 
judgment  of  the  county  court  of  E2au  Claire 
county.  Wis.,  dated  and  entered  on  the  16th 
day  of  July,  A.  I>.  1912,  admitting  to  probate 
that  certain  Instrument  in  writing  dated 
March  26,  A.  D.  1912,  as  the  last  will  and 
testament  of  Thomas  Powell,  deceased,  be 
and  the  same  is  in  all  respects  affirmed,  and 
that  this  matter  and  all  records  therein  be 
transmitted  to  said  county  court,  with  di- 
rections to  said  court  to  proceed  therein  as 
required  by  law,  and  that  proponents  and  re- 
spondents, Clinton  Moses  and  John  P.  Nor- 
rish, have  and  recover  of  the  contestant  and 
appellant,  Mary  Hill,  the  costs  and  disburse- 
ments of  this  appeaL" 

Judgment  was  entered  accordingly.  The 
appellant  excepted  to  the  findings  and  ap- 
pealed to  this  court 

Larson  &  GUbertson,  of  Ban  Claire,  for  ap- 
pellant W.  P.  Bartlett  of  Eau  Claire  (D. 
Buchanan,  Jr.,  of  Cbippewa  Falls,  of  conn- 
sel),  for  respondenta 

KEIRWIN,  J.  (after  stating  the  facts  as 
above).  This  is  a  contest  over  the  will  of 
TnomaiS  Powell,  deceased.  The  county  court 
sustained  the  will,  and  on  appeal  the  cir- 
cuit court  affirmed  the  judgment  of  the  coun- 
ty court  The  appeal  here  is  from  the  judg- 
ment of  'che  circuit  court 

The  spedflcations  of  error  are:  (a)  That 
the  court  srred  in  finding  that  the  will  was 
legally  executed  and  properly  attested  by 
subscribing  witnesses ;  (b)  that  the  court 
erred  in  finding  that  the  testator  had  suffi- 
cient mental  capacity  to  execute  a  will; 
and  (c)  that  the  court  erred  in  finding  that 
the  execution  of  the  will  was  not  procured 
by  undue  influence.  These  errors  Involve 
the  proposition  whether  the  findings  set  out 
in  the  statement  of  facts  are  supported  by 
the  evidence. 

Counsel  for  appellant  favors  us  with  a 
very  able  and  ingenuous  brief,  but  the  find- 
ings are  so  well  supported  that  it  would 
serve  no  useful  purpose  to  discuss  the  evi- 
dence here.  It  is  clear  that  the  judgment 
below  cannot  be  disturbed. 


The  Judgment  of  the  ooinrt  below  Is  af- 
firmed. No  costs  in  this  ooort  «h«ii  be  paid 
out  of  the  estate. 

SICBBOKEB,  J.,  took  no  part 


LBSB  v.  CmCAGO  &  N.  W.  BY.  CO. 
(Supreme  Court  of  Wisconsin.    Oct  28,  1913.) 
Masteb  Awn  Sekvant  (|  247*)— liiABiurr  Foa 

INJDBIES — CONTBIBTJTOBY    NBOUOENCE. 

An  experienced  carpenter,  employed  by  a 
company  which  had  undertalten  to  repair  the 
roof  of  a  building,  was  directed  by  the  foreman 
to  use  a  ladder,  get  up  to  tlie  broken  part  of 
the  roof,  tear  off  some  of  the  roofing  paper,  and 
ascertain  the  extent  of  the  damage  tb  the  rooL 
The  carpenter  placed  the  ladder  himseU  and  se- 
lected the  place  it  should  rest.  He  then  cat 
some  of  the  roofing  paper  which  held  the 
boards  against  whicli  the  ladder  rested,  causing 
it  to  fall  and  Injure  him.  Held,  that  bis  negli- 
gence and  rashness  in  omitting  to  examine  the 
condition  of  the  roof  against  which  the  ladder 
rested,  and  in  proceeding  to  cut  the  paper  with- 
out looking  to  ascertain  whether  this  would  re- 
sult in  removing  the  support  of  the  ladder,  prox- 
imately caused  his  injuries  and  as  matter  of 
law  defeated  a  recovery,  under  the  statute  pro- 
viding that  if  plaintiff's  negligence  operates 
with  that  of  defendant  to  produce  the  injury, 
and  is  found  to  be  the  greater,  plaintiff  cannot 
recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig,  {|  79&-800;    Dec.   Dig.  { 

Appeal  from  Circuit  Ck>nrt,  Oreen  Lake 
County;  Chester  A.  Fowler,  Judge. 

Action  by  Stanisb  Lese  against  the  (Chicago 
&  Northwestern  Ballway  Company.  From  a 
judgment  dismissing  the  complaint  plaintiff 
appeals.    Affirmed. 

J.  L.  Kelley,  of  Princeton,  for  appellant 
Edward  M.  Smart,  of  Milwaukee,  for  re- 
spondent 

SIEBECKEB,  J. .  This  Is  an  action  to  re- 
cover damages  for  personal  injury  which  the 
plaintlfT  alleges  he  sustained  while  repairing 
a  roof  on  a  lumber  shed  which  had  been 
broken  by  one  of  defendant's  freight  cars. 

The  plaintiff  had  been  engaged  as  a  car- 
penter in  doing  repair  work  for  the  defend- 
ant company.  The  lumber  shed  roof,  which 
was  covered  with  roofing  paper  over  the 
roof  boards,  had  been  damaged  by  a  moving 
box  car  which  had  jumped  the  bumper  and 
crashed  into  the  roof  and  shed  building, 
tearing  out  a  portion  of  the  roof  and  break- 
ing one  side  of  It  The  defendant  company 
undertook  to  repair  the  shed  and  on  April  1, 
1912,  through  its  foreman,  sent  the  plaintiff 
and  another  workman  to  make  such  repair. 
During  the  forenoon  of  this  day  they  repaired 
the  side  of  the  building.  In  the  afternoon, 
after  the  foreman,  Sutherland,  had  arrived, 
the  plaintiff  and  the  man  working  srltfa  blm 
were  directed  to  repair  the  root.  The  fore- 
man told  them  to  use  a  ladder  to  get  up  to 
the  broken  part  of  the  roof  and  tear  off  some 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Ols.  A  Am.  Dig.  Key-No.  Beries  A  Rep'r  Indexes 
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of  tbe  roofing  pai)er  and  ascertain  the  extent 
of  tbe  damage  to  the  roof 'and  see  what 
boards  needed  to  be  replaced.  The  plaintiff 
sot  the  ladder  and  placed  it  against  the  por- 
tion of  the  roof,  which  had  been  broken,  at 
a  point  which  he  thought  wonld  be  safe  and 
then  mounted  the  ladder.  While  in  this 
position  he  cut  some  of  the  paper  which  had 
held  the  boards  against  which  the  ladder  was 
resting;  this  caused  the  8upi)ort  to  the  ladder 
to  give  way  and  let  It  fall,  which  threw  the 
plaintiff  to  the  ground  and  inflicted  tbe  In- 
juries complained  of,  and  for  which  be  asks 
damages  In  the  sum  of  $3,000. 

From  the  evidence  adduced  it  appears  that 
plaintiff  was  a  man  84  years  of  age  and  had 
bad  about  ten  years'  experience  at  carpenter 
work  and  for  six  years  preceding  the  acci- 
dent had  worked  with  one  Sutherland,  who 
was  one  of  defendant's  bridge  crew  foremen. 
On  the  day  in  question  Sutherland  sent 
plaintiff  and  another  workman  to  do  this 
job  of  repair  work,  and  the  plaintiff,  being 
tbe  older  in  service,  acted  as  head  workman 
In  Sutherland's  absence  during  the  forenoon 
of  the  day.  Before  the  foreman,  Sutherland, 
arrived  on  the  ground,  the  plaintiff  andr  his 
associate  had  repaired  the  broken  side  of  the 
lumber  shed  by  putting  in  new  studding, 
poshing  the  sills  Into  place,  and  replacing 
broken  dropsldlng.  In  doing  this  work  they 
had  used  a  stepladder  and  some  staging  to 
reach  the  portion  of  the  building  not  within 
their  reach  from  the  ground.  At  about  1:30 
o'clock  In  the  afternoon,  the  foreman,  Suther- 
land, had  arrived,  and  be  spoke  to  plaintiff 
about  getting  a  ladder  to  get  up  to  the 
broken  roof  which  was  from  nine  to  ten  feet 
above  the  ground  at  the  broken  edge.  The 
plaintiff  testified  that  Sutherland  told  him 
"to  get  a  ladder  and  get  up  there  and  square 
that  {taper  to  see  how  it  was  broke  out  and 
I  done  so."  When  asked  what  he  meant  by 
squaring  off  the  paper,  he  answered:  "Take 
a  knife  and  square  it  off  so  be  could  see 
bow  much  it  was  broke  out  Q.  That  was 
tbe  purx)ose  of  it,  learning  how  much  was 
broken  out,  the  size  of  it,  so  that  you  could 
see  about  putting  in  the  new  boards?  Ans. 
Yes,  sir."  The  plaintiff  procured  the  ladder, 
set  It  himself  by  placing  It  so  that  it  rested 
against  tbe  face  of  th«  broken  part  of  the 
roof.  There  Is  nothing  in  the  evidence  to 
contradict  tbe  necessary  Inference  from  tbe 
plaintiff's  statements  that  be  selected  the 
place  where  the  ladder  rested  against  the 
broken  roof  boards  and  that  after  he  had 
mounted  it  be  could  better  know  the  condi- 
tions of  bis  situation  than  tbe  foreman, 
Sutherland.  It  also  appears  that  the  plain- 
tiff, after  mounting  the  ladder,  proceeded  to 
cut  into  tbe  roofing  paper  without  examining 
the  condition  of  the  roof  boards  and  what 
effect  removal  of  the  paper  would  have  as  to 
tbe  safety  of  tbe  place  where  the  ladder 
rested.  Under  the  circumstances  and  the 
conditions   shown,  he   could  better  observe 


tbe  dangers  to  which  he  was  exposed  than 
the  foreman  or  any  one  else.  It  is  manifest 
that  he  proceeded  to  cut  the  roofing  paper 
which  held  the  boards  against  which  the  lad- 
der rested  without  looking  to  ascertain  wheth- 
er or  not  it  would  result  in  removing  the 
support  of  tbe  ladder  on  which  be  stood. 
Tbe  plaintiff's  conduct  in  omitting  to  examine 
the  condition  of  the  roof  against  which  the 
ladder  rested  and  proceeding  to  cut  tbe 
roofing  paper  whereby  he  removed  the  sup- 
port to  the  ladder  are  acts  whereby  he  be- 
came the  active  agent  in  causing  his  fall  to 
the  ground,  and  they  show  that  his  own  neg- 
ligence and  rashness  proximately  caused  him 
the  injuries  hp  sustained.  The  rights  of  the 
parties  are  governed  by  the  statute  providing 
that,  if  the  plaintiff's  negligence  operated 
with  that  of  defendant's  to  produce  the  in- 
jury and  is  found  to  be  the  greater,  then  the 
plaintiff  is  precluded  from  recovery.  EYom 
the  facts  heretofore  pointed  out,  it  appears 
as  a  matter  of  law  that  plaintiff's  negligence, 
which  proximately  contributed  to  produce 
the  Injuries  he  complains  of,  was  greater 
than  that  of  the  foreman  of  the  defendant 
company.  The  trial  court  very  properly  held 
that  the  plaintiff,  as  a  man  of  experience  at 
the  carpenter's  trade,  must  have  known  that 
before  mounting  a  ladder,  in  building  opera- 
,tions,  it  devolved  on  him,  as  a  man  of  ordi- 
nary care,  to  ascertain  the  conditions  of  its 
support  and  its  reasonable  safety  to  hold  him 
up  while  upon  it,  and  that  It  appearea  from 
the  evidence  that  he  made  no  examination  of 
the  place  where  it  rested  against  the  roof  and 
rashly  proceeded  to  remove  the  roofing  paper 
which  held  the  roof  boards,  against  which 
he  had  placed  the  ladder,  and  thus  caused  his 
fall  to  tbe  ground.  We  find  the  record  fully 
sustains  the  trial  court's  disposition  of  the 
case  and  that  the  case  is  within  the  princi- 
ples applied  in  the  following  cases :  Peffer  v. 
Cutler,  83  Wis.  281,  63  N.  W.  606;  Hencke 
V.  Ellis,  110  Wis.  632,  86  N.  W.  171;  McPher- 
son  V.  Great  Northern  Railway  Co.,  140  Wis. 
473,  122  N.  W.  1022;  Koepcke  v.  Wisconsin 
Bridge  &  Iron  Co.,  116  Wis.  92,  92  N.  W.  558; 
Faber  v.  C.  Relss  Coal  Co.,  124  Wis.  664,  102 
N.  W.  1049. 
The  Judgment  appealed  from  la  affirmed. 


STATKOWXCZ  v,  IiAOUNA. 
(Supreme  Court  of  WiKonBln.    Oct  28,  1913.) 

Appeal  and  Ebbob  (§  648*)— Bnx  of  EIxcbp- 

tions—Neckssitt— Review. 

Withoat  a  bill  of  exceptions  the  Supreme 
Court  cannot  review  the  question  whether  the 
findings  are  warranted  by  the  evidence  or 
whether  the  alleged  newly  discovered  evidence 
is  such  as  to  entitle  appellant  to  a  new  trial. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i§  2433-2440;  Dec.  Dig.  t 
64a»f 

Appeal  from  Monldpal  Court  of  Badne; 
William  Smledlng,  Jr.,  Judge. 


*For  otbw  cases  SM  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Die  Key-No.  Series  A  Rep'r  Indexes 


678 


143  NOBTHWESTEBN  REPORTER 


OWa. 


Action  to  recover  on  a  money  denumd. 
The  trial  of  the  cause  resulted  In  findings 
In  fiaror  of  plaintiff.  A  motion  was  made  on 
newly  discovered  evidence  for  a  new  trial 
which  was  denied.  Judgment  was  rendered 
In  plaintiff's  favor  for  $412.22  damages  and 
costs,  in  accordance  with  the  findings.  An 
exception  to  the  Judgment,  signed^  by  the 
judge  and  denominated  a  bill  of  exceptions, 
was  filed  and  a  separate  such  paper  was 
filed  as  to  the  order  denying  the  motion  for 
a  new  triaL  There  were  no  specific  excep- 
tions filed  to  the  findings  of  fact  There 
was  no  bill  of  exceptions  settled. 

Tnllar  &  Lockney,  of  Waukesha,  and  Stabl 
&  Le  Wald  and  Samuel  G.  Hamblen,  all  of 
Chicago,  III,  for  appellant.  Simmons  &  Walk- 
er, of  Radne,  for  respondent 

MARSHALL,  J.  It  is  not  contended  but 
what  the  pleadings  and  findings  support  the 
judgment.  Without  a  bill  of  exceptions 
properly  settled,  we  are  unable  to  offldaUy 
know  whether  the  findings  are  unwarranted 
by  the  evidence  or  whether  there  was  newly 
discovered  evidence,  which,  in  view  of  the 
other  evidence,  entitled  appellant  to  a  re- 
trial. Therefore^  the  Judgment  must  be  af- 
firmed. 

So  ordered. 

8IEBEGKER,  J.,  took  no  part 


GOWBAItr  V.  LENNON  et  alt 

(Supreme  Court  of  Wisconsin.    Oct  28,  1018.) 

Attobrkt  ahd  Clikrt  ({  190»)— LnsK— Pbo- 
TKCTioN— Right  to  Reum-— Discbktion. 
Decedent  executed  a  note  secured  by  a  mort- 
gage on  real  property  for  attomejr's  services. 
The  mortgage  was  foreclosed,  whereupon  the 
personal  representative  of  one  whom  decedent 
had  killed  filed  a  claim  against  his  estate  there- 
for, which,  over  a  year  after  the  foreclosure 
judgment,  was  allowed  at  $3,000.  Intervener 
was  ttie  attorney  who  secured  the  allowance 
of  the  daim,  and  after  its  allowance  proceed- 
ings were  taken  to  sell  under  the  foreclosure 
judgment  whereupon  the  claimant  against  de- 
cedent's estate  applied  to  stay  the  sale  and  set 
aside  the  judgment  for  fraud  in  the  mortgage. 
Pending  this  petition,  the  claimant  and  all  others 
interested  in  the  estate  represented  by  claim- 
ant united  in  withdrawing  the  petition  and  re- 
leasing the  estate  from  the  claim,  but  intervener 
objected,  claiming  a  lien  on  the  allowed  claim  for 
services  in  establishing  it  Bel4,  that  since  in- 
tervener's right  to  proceed  was  at  least  doubt- 
ful, and  it  appeared  that  the  claimants  were  able 
to  pay  any  legitimate  charge  for  intervener's 
services,  it  was  not  an  abuse  of  the  trial  court's 
discretion  to  refuse  to  permit  him  to  continue 
the  proceeding  to  set  aside  the  foreclosure  de- 
cree, under  St.  1911,  i  2832,  providing  that  the 
court  or  a  judge  thereof  in  it  discretion,  at  any 
time  within  a  year  after  notice,  may  relieve  a 
party  from  a  judgment,  order,  or  proceeding 
against  him,  tsken  through  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect. 

[E^.  Note. — ^EV>r  other  cases,  see  Attorney  and 
Client  Cent  Dig.  U  412-117;  Dec.  Dig.  | 
100.*] 


Appeal  from  Circuit  Gonrt;  Columbia 
County;  M.  L.  Li«ck,  Judge. 

Edward  D.  Leimon,  to  secare  payment  of 
his  note,  given  in  consideration  of  legal  serv- 
loe  to  be  rendered  In  defending  Um  against 
the  charge  of  having  murdered  Timotliy 
McMahon,  whom  be  shot,  causing  bis  death, 
mortgaged  to  J.  L.  Maboney  certain  real  es- 
tate. The  note  and  mortgage,  before  matu- 
rity, were  acquired  by  plaintiff  for  a  vain- 
able  consideration,  the  note  being  Indorsed 
by  P.  J.  Lennon  and  said  Maboney.  In  doe 
course  the  mortgage  was  foreclosed,  tbe  in- 
dorsers  on  the  note,  the  personal  representa- 
tive of  the  deceased  maker  and  his  heirs  be- 
ing duly  concluded  by  tbe  judgment  Tbe 
personal  representative  of  Mr.  McMahon  duly 
filed  a  claim  in  the  probate  court  against 
the  Lennon  estate  on  account  of  pain  and 
suffering  caused  to  McMahon  by  Lennon. 
The  claim  existed  when  the  mortgage  was 
given,  but  was  not  asserted  until  long  after- 
wards. Over  a  year  after  rendition  ot  the 
foreclosure  judgment  tbe  claim  was  allowed- 
at  $3,000.  Appellant,  Daniel  H.  Orady,  was 
the  ■  attorney  who  secnred  such  allowance 
and  had  not  been  paid  for  his  services  when 
the  proceedings  in  question  took  plao&  Aft- 
er ^owance  of  such  claim,  due  proceedings 
were  taken  to  sell  the  mortgaged  premises 
on  the  foreclosure  Judgment  Thereupon 
the  personal  representative  of  McMahon,  de- 
ceased, petitioned  the  court  to  stay  tbe  sale, 
to  set  aside  tbe  Judgment  on  the  grounds 
of  fraud  In  the  mortgage,  whi<A  if  effldent 
could  have  been,  but  was  not,  asserted  in  the 
foreclosure  proceedings,  and  for  leave  to  be 
made  a  party  in  such  action  to  defend  as 
defendants  might  have  done.  Pending  tbe 
proceedings  on  the  petition,  the  petitioner 
and  all  persons  interested  in  the  McMabon 
estate  united  In  withdrawing  the  interven- 
tion petition  and  releasing  the  Lennon  estate 
from  the  claim  allowed  as  aforesaid.  Mr. 
Grady  objected  to  dismissal  of  the  Inter- 
vention proceedings;  claiming  that  he  bad  a 
lien  on  tbe  allowed  dalm  for  services  In  es- 
tablishing it  and  that  the  release  was  de- 
livered contrary  to  an  agreement  with  him 
that  It  should  not  occur  without  bis  Interest 
being  protected.  The  estate  and  heira  were 
able  to  pay  any  legitimate  charge  Mr.  Grady 
had  for  services  in  procuring  allowance  of 
the  claim  for  damages.  The  latter  did  not 
have  any  agreement,  verbal  or  otberwlae, 
specifically  securing  him  a  lien  on  tbe  dalm 
for  his  services,  but  there  was  an  under- 
standing with  tbe  personal  representative 
of  the  deceased  McMahon  that  be  should  be 
allowed  60  i)er  cent  of  the  amount  recov- 
ered. 

The  court  dismissed  the  petition  for  Inter- 
vention and  refused  to  grant  a  petition  by 
Mr.  Grady  for  leave  to  Intervene  for  his 
own  protection  and  Impeach  the  mortgage 
claim.    After  some  delay  in  the  sale  proceed- 
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ings  tbey  were  oo&duded,  In  due  form,  and 
the  sale  reported  to  the  court  for  conflima- 
tlon,  and  was  refused. 

Daniel  H.  Oradj  In  pro.  per.  and  W.  H. 
ITamswortta,  both  of  Portage,  for  appellant- 
W.  S.  Stroud,  of  Portage,  for  defendants. 

MARSHAIjL,  J.  The  foregoing  gives  the 
features,  In  general,  of  appellant's  case. 
The  conclusion  arrived  at  renders  a  state- 
ment In  detail  xinnecessary.  Relief  was 
sought  by  one  whose  claim  was,  as  he 
thought,  Jeopardized  by  danger  of  the  estate 
of  the  mortgagor,  so  far  as  covered  by  the 
mortgage,  being  eztlngDished  by  the  fore- 
-closnre  judgment  On  that  account  he  In- 
voked the  court  under  section  2832  of  the 
-Statutes  for  permission  to  Impeach  the  mortr 
gage  indebtedness  and  to  clear  the  way 
therefor  by  vacating  the  Judgment  of  fore- 
closure and  making  him  a  party  defendant 

Many  questions  are  raised  by  counsel  for 
appellant  which  need  not  even  be  stated. 
If,  taking  the  most  favorable  view  for  him, 
which  could  be  reasonably  done  In  case  he 
were  competent  to  Impeach  the  mortgage 
Indebtedness  if  not  in  Judgment  there  Is 
stUl  an  insuperable  dUBculty  In  his  obtaining 
the  relief  invoked,  the  question  of  compe- 
tency is  immaterial.  That  Is  the  precise  sit- 
uation we  have  before  us.  The  statutory 
authority  upon  which  he  relies  extends  to 
granting  relief  where,  under  all  the  drcnm- 
stanoes,  there  has  been  some  excusable  omis- 
sion through  Inadvertence  or  otherwise,  and 
Justice  seems  to  require  that  opportunl^  for 
a  Judicial  hearing  should  be  had  notwlth- 
stuullng  such  omission.  An  appeal  in  such 
a  case  is  addressed  to  the  sound  discretion 
of  the  court  Hence  when  such  discretion 
shall  have  been  exercised  the  result  cannot 
he  disturbed  unless  it  appears  so  clearly 
wrong  as  to  evince  an  abuse  of  Judicial  pow- 
er. That,  manifestly,  takes  a  pretty  strong 
case. 

The  rule  above  stated  is  recognized  by 
appellant  but  he  contends  that  it  does  not 
apply  In  the  particular  instance  because  the 
trial  court  declined  to  exercise  Its  discre- 
tion,— denying  his  application  upon  the 
ground  of  there  being  solvent  parties  from 
whom  his  claim  could  readily  be  collected, 
in  that  it  is  oonsldeied,  counsel  is  wrong. 
The  record,  as  a  whole,  bears  convincing 
evidence  that  the  trial  court  regarded  the 
Judgment  of  foreclosure  as  not  working  any 
Injury  to  appellant  because  his  claim  if  valid, 
la  collectible  regardless  of  the  mortgage 
claim,  as  one  element  of  the  entire  situation 
to  be  measured  in  determining  whether  the 
Judgment  is  so  prejudicial  to  him  that  his 
due  protection  requires  Judicial  discretion  to 
be  exercised  in  iiis  favor.  If  the  court  deem- 
ed appellant's  case  somewhat  uncertain  as  to 
merits,  it  might  well  have  given  much,  and 
perhaps  controlling,  weight  in  denying  the 


application,  to  the  fact  that  there  is  open 
ample  opportunity  for  him  to  collect  his 
dalm  regardless  of  the  foreclosure  Judgment 
or  mortgage  indebtedness. 

Now  it  appears  that  every  alleged  circum- 
stance upon  which  appellant  grounded  his 
application  was  put  in  i8su&  His  case  was 
by  no  means  a  strong  one,  even  if  he  bad 
competency  to  be  heard  at  all.  Add  to  its 
weakness  the  circumstance  that  interference 
in  the  manner  sought  was  unnecessary  for 
his  protection,  and  no  fair  ground  is  left 
for  holding  that  the  order  appealed  from  is 
grounded  on  abuse  of  Judicial  authority. 

So  the  order  must  be  affirmed  and  without 
any  suggestion  supporting  appellant's  claim 
of  competency  to  Intervene  in  the  manner 
proposed. 

The  order  la  affirmed. 

SIEBECEBR,  J.,  took  no  part 


BUBSTBIN  V.  PHILLIPS  et  aL 

(Supreme  Court  of  Wisconshi.    Oct  2S,  1913.) 

1.  Sams    (f    1*)— Co  ntba.ot>— Validity— Cbb- 

TAIMTT. 

A  contract  to  deliver  one  car  load  of  rags, 
"prints  and  satinets,  price  90c.  •  •  •  Bag- 
ging '76c.,  mixed  papers  45c.  One  car  blues, 
price  140.  Bundled  newspaper,  •  •  *  60c. 
per  cwt,"  is  not  void  for  uncertainty  in  the 
prices,  since  it  would  be  clear  to  the  parties 
and  those  having  such  dealings  that  the  price 
on  all  the  items  was  so  much  per  hundred- 
weight 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  88  1,  3-6;  Dec.  Dig.  |  !.•] 

2.  SaUS     (I     1*)— CORTRAOF— VAIJDITr— CKB- 
TAINTT. 

Where  a  contract  called  for  the  delivery  of 
two  car  loads  of  different  qualities  of  rags,  U 
was  not  void  for  uncertainty  because  the  quan 
tlty  of  each  kind  was  not  specified,  since  it 
should  be  construed  as  givinir  the  seller  the 
right  to  fix  the  quantity  of  each  kind,  provided 
the  total  quantity  and  a  substantial  quantity 
of  each  kind  be  delivered. 

lEH.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  if  1,  8-6;   Dec.  Dig.  8  1.*] 

3.  Sales   (|  418*)— Bbkaoh   of  ComnAor— 
Mkasubb  or  Dahaobs. 

Where  a  contract  called  for  the  delivery  of 
one  car  load  of  difterent  kinds  of  rags,  and  an- 
other car  of  still  different  kinds,  without  speci- 
fying the  quantity  of  each  kind,  the  purchaser  is 
entitled,  as  damages  for  failure  to  deliver  the 
rags,  to  the  profit  that  he  would  have  made  if 
the  seller  had  delivered  the  rags  specified  for 
each  car  on  which  there  was  the  least  profit 

[SU.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  88  UT4-1201:  Dec.  Dig.  8  4ia*] 

Appeal  from  Circuit  Court  Eau  Claire 
County;   James  Wlckham,  Judge. 

Action  by  Meyer  Bursteln  against  Max 
Phillips  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

This  is  an  action  to  recover  damages  for 
the  failure  to  deliver  two  car  loads  of  rags 
alleged  to  have  been  sold  by  the  defendants 
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to  tbe  plaintiff  by  the  followliig  written 
agreement:  "October  6,  1912.  We  have  to- 
day sold  to  Meyer  Bursteln,  of  Neenah,  Wis., 
one  car  load  prints  and  satinets,  price  90^. 
loaded  in  car  Eau  Claire.  Bagging  75^., 
mixed  papers  46^.,  loaded  In  car. 

"One  car  blues,  price  140.  Bundled  news- 
paper and  books  and  magazines,  paper  from 
book  and  stationery  store,  60^.  per  cwt, 
these  prices  all  delivered  Neenah.  Terms 
draft  in  fuU,  time  to  deliver,  fifteen  days 
from  date.  Accepted,  M.  Bnrstein.  Accept- 
ed, Phillips  Bros."  Prints  are  black  cotton 
rags;  satinets,  part  cotton  and  part  wool 
rags;  bagging,  old  burlap,  gunny  sacks,  and 
the  Uke;  mixed  papers,  such  papers  as  are 
saved  by  dry  goods  dealers,  clothing  and 
shoe  stores;  blues,  cotton  rags  of  Ught  color; 
bundled  newspapers,  books,  magazines,  and 
paper  from  book  stores  explain  themselves. 

There  was  no  dispute  as  to  .the  making 
of  the  agreement,  nor  as  to  the  total  failure 
of  delivery;  but  the  defendants'  claim  is 
that  the  contract  was  void  for  uncertainty, 
both  as  to  the  quantity  and  price  of  the 
goods.  A  special  verdict  was  taken,  by  which 
tbe  Jury  found  that  (1)  a  minimum  car  load 
was  30,000  pounds;  (2)  the  market  value  of 
a  car  load  of  prints  and  satinets  was  $376; 
(8)  of  blues,  $525 ;  (4)  the  total  contract  price 
of  the  property  described  by  the  contract, 
$660.98;  and  (5)  the  market  value  of  said 
property  at  the  time  and  place  of  delivery, 
$857.53.  The  court  set  aside  the  verdict 
and  entered  Judgment  dismissing  the  com- 
plaint on  the  ground  that  the  contract  was 
void  for  uncertainty,  both  as  to  the  goods 
sold  and  their  price. 

Stnrdevant  &  Karr,  of  Ean  Olaire,  for  ap- 
pellant. Joseph  W.  Singleton,  of  Eau  Claire, 
for  respondents. 

WINSLOW,  0.  J.  (after  stating  the  facts 
as  above).  [1]  We  have  little  difficulty  in 
holding  that  there  is  no  substantial  uncer- 
tainty in  the  contract  as  to  the  price  of  the 
goods  sold.  Remembering  that  the  various 
kinds  of  goods  are  all  different  grades  of 
paper  rags,  and  noting  that  the  price  of  the 
last  grade  is  specifically  named  as  "60^.  per 
cwt,"  It  seems  not  difficult  to  reach  the 
conclusion  that  the  previous  prices  named 
are  also  by  the  hundredweight  If  this  were 
doubtful,  however,  the  testimony  removes  all 
doubt  when  it  shows  without  dispute  that 
such  goods  are  always  sold  by  the  pound, 
and  the  prices  fixed  either  by  the  ton  or  by 
the  hundred  pounds.  To  a  person  accus- 
tomed to  dealings  of  this  nature  it  would  be 
entirely  clear  that  the  prices  all  meant  so 
many  cents  per  hundredweight  When  a  con- 
tract is  clear  to  the  contracting  parties  and 
those  who  have  to  do  with  such  transactions 
goierally,  it  cannot  be  condemned  for  uncer- 
tainty because  the  uninitiated  may  not  under- 
stand the  terms  used.  Parol  evidence  In 
such  case  does  not  add  to  or  vary  the  con- 


tract, but  simply  translates  It  from  the  lan- 
guage of  the  trade  to  the  language  of  people 
generally.  Maurin  v.  Lyon,  68  Ilinn.  257, 
72  N,  W.  72,  65  Am.  8t  Bep.  568 ;  N.  E.,  etc, 
Co.  T.  Standard  W.  Co.,  165  Mass.  328,  43 
N.  B.  112,  52  Am.  St  Rep.  616;  2  Page  on 
Contracts,  {  lUO. 

[2]  As  to  the  supposed  uncertainty  in  the 
amounts  of  the  various  kinds  of  rags  sold, 
the  question  \b  quite  different  It  seems  en- 
tirely clear  that  but  two  car  loads  were  con- 
tracted to  be  delivered,  one  to  be  made  up  of 
three  classes  of  rags  and  the  other  of  two 
classes.  Any  other  construction  would  neces- 
sitate either  the  elimination  from,  or  the  ad- 
dition to,  the  contract  ef  substantial  words 
and  clauses.  It  is  equally  certain  that  the 
contract  does  not  specify  how  many  pounds 
of  any  of  the  different  kinds  of  rags  are  to 
go  into  either  car.  In  this  situation,  is  the 
contract  to  be  held  void  for  imcertainty? 
Wie  think  not  Contracts  deliberately  made 
and  not  unreasonable  in  their  terms  ought, 
U  possible,  to  be  enforced  by  the  courts  rath- 
er than  set  aside. 

It  is  very  evident  from  the  parol  testi- 
mony that,  at  the  time  of  the  making  of  the 
contract.  It  was  not  known  how  much  of 
each  of  the  various  kinds  of  rags  the  defend- 
ants would  be  prepared  to  ship  under  the 
contract  The  exact  amount  of  each  kind 
to  be  shipped  was  therefore  not  definitely 
fixed.  It  seems  to  us  entirely  reasonable  to 
construe  the  contract  as  one  giving  the  seller 
the  right  to  fix  the  amount  of  each  kind  of 
rags  to  be  shipped,  providing  of  course  that 
the  full  amount  of  two  car  loads  in  gross 
were  shipped,  and  that  a  substantial  and  not 
merely  a  nominal  amount  of  each  of  the 
kinds  of  rags  specified  in  the  contract  were 
Included.  Mebs  v.  Albrecht,  62  111.  491.  Had 
the  defendants  shipped  two  cars  so  loaded, 
the  plaintiff  would  in  our  Judgment  have 
been  bound  under  his  contract  to  receive 
and  pay  for  them,  and  if  this  be  true  it 
follows  that  the  plaintiff  in  entitled  to  re- 
cover damages  for  the  defendante'  failure 
to  make  the  shipment 

[3]  A  difficulty  arises  as  to  the  amount 
of  damages  recoverable  under  this  construc- 
tion of  the  contract,  because  It  cannot  be 
said  with  certainty  what  quantity  of  each 
kind  of  rags  should  have  been  delivered, 
and  hence  It  cannot  be  said  Just  what  plain- 
tiff's loss  was,  inasmuch  as  the  testimony 
shows  a  different  rate  of  loss  upon  each  kind 
of  rags.  This  should  not,  however,  deprive 
the  plaintiff  of  all  remedy.  He  is  certainly 
entitled  to  the  least  sum  whldi  under  the 
evidence  he  could  have  lost,  L  e.,  the  amount 
which  he  Is  shown  to  have  lost  by  the  fail- 
ure to  deliver  two  car  loads  of  those  kinds 
of  rags  respectively  upon  which  the  evidence 
shows  there  was  the  least  -loss.  Tbe  evi- 
dence shows  that  of  the  material  which  was 
to  be  shipped  In  the  first  car  the  least  loss 
was  on  "mixed  papers,"  L  e.,  $3  per  ton. 
and  In  the  second  car  n|^<aL^'%l)ie8,"  upon 
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wblch  the  loss  was  $7  per  ton.  The  cir- 
cuit Judge  found,  notwithstanding  the  Jury's 
verdict,  that  twelve  tons  constituted  a  car 
load.  Hence  the  aggregate  loss  on  the  two 
cars  would  be  |120,  for  which  sum  the  plain- 
tiff is  entitled  to  judgment 

Judgment  reversed,  and  action  remanded, 
with  directions  to  render  Judgment  for  the 
plaintiff  as  Indicated  in  the  opinion. 

SIEBECKBR,  J.,  took  no  part 


RUHLAND  V.  KING  et  al. 

(Sapreme  Court  of  Wisconsin.    Oct  28,  1913.) 

DbxDS    (I   ISO*)— CJOKDITIORB— Vauditt— Ri- 
BTBAIRT  OF  TrADK. 

A  condition  in  a  deed  that  at  all  future 
times  the  saloon  which  should  be  maintained  on 
the  premiEes  should  sdl  beer  manufactured  by  a 
certain  brewing  company  was  void  as  an  unlaw- 
ful restraint  of  trade. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  460,  480;   Dec  DlgTl  160.*] 

Appeal  from  Clrcoit  Oonrt,  Jonean  Coun- 
ty ;  James  O'Nell,  Judge. 

Ejectment  by  Charles  Ruhland  against  T. 
H.  King  and  others.  Judgment  for  the  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Grotophorst,  Bvans  &  Thonuu,  of  Baraboo, 
for  appellant  Bunge  &  Bosshard,  of  La 
Crosse,  for  respondents. 

BARNES,  J.    This  Is  an  action  of  ejects 

ment  brought  to  enforce  a  forfeiture,  and  to 
recover  the  title  and  possession  of  certain 
real  estate  for  condition  broken.  The  plain- 
tiff is  the  president  of  the  Ruhland  Brewing 
Company,  a  corporation,  and  owns  practically 
all  of  the  stock  of  the  company.  Prior  to 
March,  1910,  he  owned  a  lot  in  the  village 
of  Wonewoc,  on  which  there  was  a  building 
which  had  been  used  as  a  saloon  for  many 
years.  On  March  10th  plaintiff  conveyed  the 
property  to  one  Hener,  which  deed  contained 
the  following  condition:  "The  conveyance  is 
made  upon  the  express  condition  that  the 
premises  hereby  conveyed  be  used  for  saloon 
purposes  at  all  future  dmes  when  the  same 
may  be  legally  maintained,  and  the  beer  sold 
therein  shall  be  beer  which  has  been  manu- 
factured by  the  Ruhland  Brewing  Company. 
Upon  violation  of  such  express  condition  the 
grantors  or  their  heirs  may  declare  and  en- 
force a  forfeiture."  Heuer  conveyed  to  one 
Harrison  in  March,  1911;  the  deed  contain- 
ing a  like  condition.  Harrison  in  turn  con- 
veyed to  the  defendant  King  in  April,  1012, 
and  in  May,  1912,  King  conveyed  a  half  in- 
terest to  one  Hay.  Neither  of  the  two  last- 
mentioned  deeds  contained  the  condition 
above  quoted  or  any  substitute  therefor.  For 
a  considerable  length  of  time  before  this  ac- 
tion was  begun  the  occupants  of  the  build- 
ing declined  to  sell  beer  manufactured  by  the 
Ruhland    Brewing    Company,   and   installed 


therein  the  fixtures  of  another  brewing  com- 
pany, and  handled  its  beer. 

The  circuit  court  held  the  condition  void, 
becanse  (1)  it  was  repugnant  to  the  grant; 
(2)  it  created  a  perpetuity ;  (3)  it  lacked  mu- 
tuality ;  (4)  it  was  made  for  the  benefit  of  a 
third  party ;  and  (5)  it  created  an  unlawful 
restraint  of  trade.  The  court  also  stated 
that  tiiere  were  other  reasons  which  led  him 
to  the  belief  that  the  condition  was  void, 
which  he  did  not  deem  it  necessary  to  enu- 
merate. 

This  court  Is  of  the  opinion  that  the  Judg- 
ment should  be  affirmed  on  the  fifth  ground 
above  enumerated,  and  expresses  no  opinion 
as  to  whether  or  not  the  other  grounds  specif- 
ically set  forth  above  are  well  taken,  and 
does  not  wish  to  be  understood  as  holding 
that  the  condition  might  not  be  void  on 
grounds  that  are  not  spedflcally  stated  by 
the  circuit  Judge  or  In  this  opinion. 

The  condition  attempts  to  give  the  Bub- 
land  Brewing  Company  a  monopoly  for  all 
time  to  come  to  sell  its  beer,  without  any  ex- 
pressed limitation  as  to  price  or  quality,  to 
the  occupant  of  the  saloon,  to  the  exdnslon 
of  all  other  manufacturers  of  the  article,  and 
to  forever  preclude  the  owner  from  the  right 
to  devote  the  building  to  any  other  use 
than  that  of  a  saloon,  subject  only  to  the 
provision  that  the  failure  to  operate  a  saloon 
during  such  times  as  it  could  not  be  legally 
maintained  should  not  work  a  forfeiture. 

It  must  be  held  that  under  our  former  de- 
dstons  a  restriction  in  perpetuity  such  as 
was  here  attempted  is  void  as  being  in  re- 
straint of  trade.  It  has  been  frequently  said 
that  such  restrictions  are  void  unless  "lim- 
ited as  to  time,  space,  and  eatent  of  traie." 
Tecktonius  v.  Bcott,  110  Wis.  441,  444,  86  N. 
W.  672;  Richards  v.  American  Desk  &  Seat- 
ing Co.,  87  Wis.  603,  58  N.  W.  787;  My  Laun- 
dry Co.  V.  Schmellng,  129  Wis.  697,  109  N. 
W.  640;  Eureka  Laundry  Oo.  v.  Long,  146 
Wis.  205,  208,  131  N.  W.  412,  35  L.  R.  A.  (N. 
S.)  119.  This  Judicial  declaration  concern- 
ing the  public  policy  of  the  state  is  in  har- 
mony with  our  legislative  declarations  on  the 
same  subject  as  will  be  seen  by  a  reference 
to  sections  1747e  and  1791J,  Stats. 

Judgment  affirmed. 

MARSHALL,  J.,  took  no  part 


INOALLS  V.  MORRISSET. 

(Sapreme  Court  of  Wisconsin.    Oct  28,  1913.) 

1.  Libel  and  Slandkb  (i  110*)— Oandioatb 
roB  OmcB— Obnbbai.  Chabob— Sfboipio 
Acts  or  MiscoNDuct  Nor  Rkfbbbed  to  in 
Abticlb. 

Where  an  alleged  libelous  article  charged 
plaintiff,  who  was  a  candidate  for  Congress,  with 
being  a  disgrace  to  bis  profession  as  a  lawyer, 
and  dishonest  and  contained  specific  instances 
of  alleged  misconduct  by  plaintiff,  defendant 
having  set  up  the  whole  article  in  his  answer  and 
alleging  that  portions  omitted  from  the  com- 
plaint were  necessary  to  show  the  true  mean- 
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ing  of  the  chaqie  aad  pleaded  the  tmth  in  a 
justification,  alle^ng  additional  acts  of  miscon- 
duct  in  support  thereof  it  was  error  to  con- 
fine defendant  to  proof  of  the  specific  matters 
referred  to  in  the  alleged  libelous  article;  the 
other  acts  of  misconduct  being  admissible  in  sup- 
I>ort  of  the  plea  of  jnstificanon  of  the  general 
charge  that  plaintiff  was  a  disgnoe  to  Us  pro- 
fession as  a  lawyer,  etc. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  {{  307-314;  Dec.  D^.  i 
110.»] 

2.   LiBKL  AND   ST^RDXB  ({  9*)— LiBXLOUB  As- 
TICLB— GoNBTBUCnoN. 

An  alleged  libelous  article  concerning  plain- 
tiff, a  lawyer,  who  was  a  candidate  for  Congress, 
construed,  and  held,  when  taken  as  a  whole,  to 
contain  a  general  charge  that  plaintiff  was  a 
disgrace  to  his  profession  as  a  lawyer,  and  that 
he  was  smooth,  tricky,  and  dishonest. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {§  80-fiO;   Dec  Dig.  |  8.»] 

5.  LlBKL  AND  SLANDEB  (|  19*>— IiIBKI.0U8  AB- 
TICLE— IIBANINO. 

The  meaning  to  be  ascribed  to  an  alleged 
libelous  article  is  that  attributed  to  it  by  those 
who  read  or  hear  it 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  98,  99;  Dec.  Dig.  1 19.*1 

4.  Libel  and   Si.andbr   (|  111*)— Oehcbai. 
Chabqs— Additiorai,  Acts  of  Misconduct 

— MlnOATION  OF  Davaoes. 

Where  defendant  pleaded  the  tmth  in  Jna- 
tification  of  a  general  charge  of  misconduct  in 
an  action  for  Ubel,  and  additional  specific  acta 
of  misconduct  not  contained  in  the  libelons  ai^ 
tide,  evidence  of  such  additional  specific  acta 
was  admissible  in  mitigation  of  damages. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  if  815-324;  Dec.  Dig.  { 
111.*] 

6.  Libel   and    Slandkb   d  19*)— Libbloub 

WoBDS— INNTJENDO. 

Where  a  public  article,  reflecting  on  plain- 
tiff as  a  lawyer  and  a  candidate  for  Congress, 
charged  Urn  with  being  dishonorable,  and  that 
he  bad  unlawfully  robbed  an  estate  of  which  he 
was  administrator,  and  that  Interested  people 
looking  for  the  records  as  to  the  fraud  prac- 
ticed by  plaintiff  on  a  particular  estate  found 
that  everything  in  the  way  of  evidence  had  mys- 
teriously disappeared,  and  that  the  documents 
had  never  been  found,  It  was  capable  of  support- 
ing an  innuendo  that  they  were  intended  to  mean 
that  plaintiff  had  illegally  removed  or  caused 
the  files  and  records  of  the  matter  to  be  removed 
from  the  courthouse. 

(Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  98,  99;  Dec.  Dig.  i 
lfl.*1 

6.  Libel  and  Slandeb  ({  42*)— Subject-Mat^ 
TER— Judicial  Pbocebdino — PsiviLxax. 

Where  ah  alleged  libelous  article  concern- 
ing plaintiff's  conduct  as  a  lawyer  with  refer- 
ence to  certain  cases  contained  much  matter  in 
connection  with  the  report  which,  if  false  would 
be  libelous,  it  was  not  privileged  under  St  I 
4256a,  providing  that  a  publisher  shall  not  be 
liable  in  a  civil  action  for  libel  for  the  publica- 
tion of  a  true  and  ta.iT  report  of  a  judicial  pro- 
ceeding, but  that  he  shall  not  be  exempt  from  lia- 
bility for  libelous  matter  contained  in  any  head- 
line in  such  report  or  to  libelous  remarks  or 
comments  added  or  interpolated,  etc. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  SI  127-129;    Dec.  Dig.  | 

7.  Libel  and  Slandeb  (|  48*)— Candidate 
FOB  Political  Office. 

While  the  fitness  of  a  candidate  for  a  polit- 
ical office  may  be  publicly  discussed  ana  any 


fair  criticism  within  the  bounds  cC  trutii  i« 
permissible,  tlie  fact  that  he  is  a  candidate  does 
not  make  a  wanton  libel  privileged. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Gent  Dig.  H  144-m;    Dec.  Dig.  | 

8.  Libel  and  Slandeb  Q  104*)— Majuo— Pd- 

nitite  Dakaoeb. 

Where,  in  an  action  for  Ubd,  express  malice 
was  alleged  and  punitive  damages  demanded, 
evidence  that  defendant  liad  received  informa- 
tion which  he  believed  with  reference  to  certiin 
of  the  charges  before  publishing  the  article,  and 
that  certain  of  the  facts  publiued  had  appeared 
in  other  papers  before  uie  article  in  question 
was  published,  was  admissible  to  disprove  mal- 
ice. 

[Ed.  Note.— For  other  cases,  see  libd  and 
Slander,  Cent  Dig.  |f  284-^1;    Dee.  Dig.  f 

Appeal  from  Walworth  Connty  Conrt;  F. 
C.  EschweUer,  Judge. 

Action  by  Wallace  Ingalls  against  Haailce 
Morrissey.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed  and  remanded. 

This  is  an  action  for  libel  oilgls8llj> 
brought  against  Maurice  Morrissey  and  Ed- 
ward Morrissey.  On  the  trial  a  nonsuit  was 
granted  as  to  Edward  Morrissey.  The  fol- 
lowing Is  the  article  complained  of ;  the  por- 
tions In  parentheses  being  omitted  from  the 
complaint 

"The  Real  Record  of  the  Man  Who  Desires 
to  Represent  the   Oreat  First  Dis- 
trict of  Wisconsin  in  Congress. 

"Elkhom,  Wis.  Aug.  17.  Wallace  Ingalls 
(buccaneer  of  the  First  district  political  sea) 
disgrace  to  his  profession  as  lawyer  and 
proved  guilty  of  Joggling  his  accounts  as  ad- 
ministrator of  estates  (elected  to  the  Legisla- 
ture and  proving  traitor  to  the  faction  that 
elevated  him  to  a  post  of  honor).  Wallace  In- 
galls,  admittedly  smooth  and  trlckyand  dis- 
honest (would  represent  tlils  superb  district 
In  the  halls  of  Congress,  and  take  the  seat 
of  the  man  upon  whom  there  has  never  rested 
a  stain — Henry  Allea  Cooper). 

"(That  class  of  men  who  can  be  styled 
hlgh-mtnded  stalwarts,  men  who  retain  their 
prejudice  against  the  progressive  movement, 
but  who  place  the  seal  of  disapproval  upon 
fraud  and  trickery  and  hyipocrisy,  have  con- 
cluded to  no  longer  listen  to  the  siren  voice 
of  the  man  who  left  Walworth  county  under  a 
cloud.  They  declare  they  will  not  vote  for 
Mr.  Ingalls  In  the  face  of  his  record.  And 
the  astounding  part  of  It  all  Is  that  Ingalls, 
ashamed  to  face  the  good  people  of  the  coun- 
ty where  he  was  raised  and  leaving  it  for 
another  field  of  endeavor,  should  now  re- 
turn and  solldt  support  of  former  acquaint- 
ances for  the  most  honored  position  within 
their  gift) 

"Record  of  the  Courts. 

"A  part  of  Ingalls'  record — that  part  deal- 
ing with  his  efforts  to  fatten  upon  the  estates 
of  the  dead  and  rob  lawful  heirs — ^Is  a  record 
of  the  courts  of  this  county— or  should  be. 
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About  a  year  ago  (when  It  was  announced 
tbat  IngallB  would  ti7  and  wrest  the  congre»- 
slonal  seat  from  Mr.  Cooper)  Interested  folk 
(amazed  at  the  temerity  of  the  man)  proceed- 
ed to  the  county  court  to  look  over  the  record 
and  freshen  their  memories  concerning  the 
fraud  practiced  by  Ingalls  upon  the  estate 
of  Hiram  B.  Whitley;  but  they  found  that 
every  torap  oj  paper — everytMng  in  the  voay 
of  evidence — had  mysteriously  disappeared. 
And  the  documents  have  never  been  found — 
and  probably  never  will.  (But  the  ways  of 
providence  are  inscrutable.)  Copies  of  these 
records— complete  In  every  particular — the 
complaint  of  the  outraged  heirs,  the  sched- 
ules turned  in  by  Ingalla  as  administrator, 
the  items  wherein  Ingalls  falsified,  the  court's 
decision  whereby  the  present  aspirant  for 
Mr.  Cooper's  seat  was  forced  to  disgorge  the 
large  sums  of  money  he  had  dishonestly  tried 
to  divert  to  his  own  use — (all  these  had  been 
kept  by  other  parties  who  little  expected 
that  Ingalls  a  few  yease  later  would  come 
before  honest  men  and  ask  them  to  place  in 
his  hands  a  great  trust — the  trust  of  all  the 
people,  rich  and  poor,  high  and  low — a  trust 
deemed  mora  and  more  sacred  as  the  con- 
science and  honor  of  the  people  are  being 
aroused  by  fearless  and  honest  men  the  coun- 
try over,  Bien  of  the  type  of  Roosevelt  and 
La  Follette  and  Brlstow  and  Beveildge  and 
Nelson  and  Cooper. 

"The  'Gumshoe  Canvass.' 

"Ingalls  has  traveled  over  the  district  for 
more  than  a  year  while  Cooper  has  been  rep- 
resenting his  district  at  Washington.  Mak- 
ing no  formal  announcement  of  bis  candi- 
dacy— thus  shielding  himself  from  criticism 
of  a  record  tbat  be  dreaded — he  has  'gum- 
shoed' diligently.  As  far  as  he  dared  he  was 
a  'progressive'  with  progressives  and  a  stand- 
pat  high  prince  among  the  stalwarts.  He 
knew  his  man  before  he  approached  him.  He 
sought  the  sore  spots  and  if  anywhere  he 
found  a  disappointed  oflJice-seeker  Ingalls 
aimed  to  make  him  his  lieutenant  Thus  he 
has  built  up  an  'organization.'  Where  In- 
gaUs  secured  his  funds  to  make  his  system- 
atic and  expensive  campaign  is  a  mystery,  but 
the  source  is  guessed  at  Here  in  Wisconsin 
the  people  know  what  interests  are  playing 
the  game  and  who  are  willing  to  supply  the 
wherewithal  to  defeat  La  Follette  and  his 
friends.  Ingalls  is  known  to  be  without 
means  of  his  own.  It  la  told  by  Racine  peo- 
ple that  since  the  late  senatorial  contest — 
whereby  one  Mr.  Stephenson  has  been  able  to 
decorate  the  'American  House  of  Lords' — 
the  Hon.  Mk.  Ingalls  has  had  no  case  in 
court  has  earned  no  dollar  from  bis  profes- 
sion. Mr.  Ingalls  voted  for  Stephenson  whUe 
he  was  one  of  the  committee  to  'Investigate' 
Mr.  Stephenson.  There  ia  no  record  that 
Ingalls  obtained  his  campaign  fund  other 
than  in  a  proper  manner,  but  that  fund  has 
been  plentiful,  and  so  be  has  traveled  and 
traveled— 


"Silent  About  Ceases. 

"But  from  nowhere  in  the. district  comes 
word  that  Mr.  Ingalls  has  told  his  admirers 
the  dramatic  story  of  the  suit  of  the  Whit- 
leys  V.  Ingalls,  nor  yet  has  he  plumed  him- 
self upon  the  victory  he  finally  won  in  the 
case  of  Creamer  v.  Ingalls.  The  cases  bear 
a  close  resemblance  one  to  the  other,  and  as 
Mr.  Ingalls  lost  one  case  and  won  the  other 
Justice  will  not  frown  if  the  stories  are  told 
as  they  were  told  in  Walworth  county  courts 
when  Ingalls  had  equipped  himself  with  the 
subtleties  of  the  law  and  aimed  to  get  rich — 
quick. 

"(Hiram  R.  Wbltley,  a  bachelor  of  the 
town  of  Walworth,  died  and  willed  his  prop- 
erty to  Otis  li.  and  Phoebe  Ann  Wbltley, 
brother  and  sister  respectively,  and  to  Al- 
mira  Gerow,  a  niece.  The  estate  was  worth 
about  $10,000.  In  the  complaint  of  the  lega- 
tees objecting  to  the  allowance  by  the  court 
of  the  final  account  of  Administrator  Ingalls, 
they  swore  to  a  peculiar  fact  that  will  make 
other  lawyers  wonder  at  thsir  modesty. 
They  averred  that  Ingalls  got  the  Job  of  ad- 
ministrator because  be  solicited  It,  telling 
Otis  and  Phoebe  Ann  that  being  an  attomey| 
himself  It  wouldn't  cost  them  anything  for 
professional  services,  tbat  he  'would  perform; 
all  the  necessary  services  as  administrator 
and  as  attorney  for  a  sum  not  exceeding 
1100.'  And  Otis  and  Phoebe  Ann  thought] 
quite  well  of  his  proposal  and  forthwith 
hired  him.) 

"A  Shady  Accounting. 

"But  when  the  'Hon.  Wallace' — as  he  Is 
now  referred  to — filed  his  account,  the  two 
trusting  souls  learned  to  their  sorrow  that 
they  had  fallen  into  the  hands  of  a  Philis- 
tine. Ingalls  had  charged  a  per  diem 
amounting  to  $250  and  attorney  fees  of  $350 
upon  one  page  and  then  turned  over  the  page 
and  charged  it  again — six  for  one  if  he 
was  caught  at  it  and  twelve  for  one  if  it 
slipped  through.  But  that  wasn't  all.  Wal- 
lace 'pushed  a  good  thing  along.'  It  devel- 
oped that  he  had  forgotten  to  Include  $7.67 
he  had  received  and  should  have  credited  to 
the  heirs;  It  also  transpired  that  he  had 
sold  Ohlcago  real  estate  belonging  to  the 
heirs  for  $2,000 — so  he  stated  in  his  ac- 
count— but  on  being  questioned  at  the  trial 
he  admitted  that  he  had  entered  into  a  con- 
tract to  sell  it  for  $2,600  and  thinking  be 
could  get  more  failed  to  deliver  the  prop- 
erty and  finally  had  to  sell  it  for  $2,000.  The 
Judge  didn't  think  well  of  that  yarn  and  the 
present  candidate  for  Congress  had  to  make 
good  the  $600.  Ingalls,  in  his  account,  had 
set  down  that  he  had  paid  $51.25  for  taxes 
on  Chicago  property,  but  the  court  decided 
that  he  had  paid  only  $22.00.  Even  in  those 
days  he  loved  to  travel  at  the  expense  of 
others  and  In  the  items  he  charged  against 
the  estate  were  those  for  eleven  conveyances 
he  bad  hired.    (All  inQa^^|^e  final  account 
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was  an  Interesting  exhibit'  Tbm  court— the 
late  Judge  J.  B.  Wheeler-^iot  only  cut  out 
the  duplication  of  hla  per  diem  and  attor^ 
ney  fees,  but  reduced  his  bill  one-half— thus 
saving  Otis  and  Phcebe  Ann  and  Almlra  $900 
In  that  one  particular.  Altogether  the  court 
made  him  account  for  $714.89  more  than  he 
had  shown  was  due  the  heirs  and  disallowed 
$1,700.88  he  had  charged  against  them.  The 
heirs  thus  saved  a  total  of  nearly  $2,500. 
Otis  lives  In  Harvard  now  and  he  states  Ma 
opinion  of  Ingalls  with  somewhat  more  em- 
phasis and  a  little  less  regard  for  the  nice- 
ties of  English  than  ia  attempted  In  this  re- 
cital.) 

"Another  Famous  Onet 

"The  business  of  administration  of  estates 
appealed  to  IngalUu  Along  about  this  time 
he  took  charge  of  the  estate  of  Mahala  Mar- 
tin, deceased.  Mahala  lived  In  Big  Foot  also 
In  the  town  of  Walworth.  Ingalls  had  filed 
his  account  and  had  It  allowed  and  had  se- 
cured the  heirs'  Interest  In  the  farm  before 
they  brought  suit,  charging  him  with  fraud. 
As  Ingalls  fought  the  case  through  the  coun- 
ty court,  the  circuit  court,  the  Supreme  Court 
and  back  to  the  circuit  court,  wore  out  the 
heirs  and  finally  won  the  case.  It  Is  quite 
proper  that  this  story  be  also  told.  It  bears 
the  title  Creamer  t.  Ingalls  and  the  allega- 
tions of  fraud  may  be  read  In  the  88th  Wis- 
consin Reports,  beginning  with  page  112. 

"This  case  Is  famous  at  the  law  school  of 
the  University  of  Wisconsin  where  it  is 
cited  by  the  Instructors  of  law  as  a  glai^ 
ing  example  of  what  young  attorneys  ought 
not  to  do  when  appointed  administrator, 
which  Involves  a  trust  relation  sacred  In 
its  character. 

"(Fraud  la  Alleged. 

"When  Mahala  Martin  died  she  willed  her 
property  to  five  nephews  and  nieces  who  liv- 
ed  In  the  far-away  states  of  Utah,  Colorado, 
Missouri  and  New  York.)  The  sworn  com- 
plaint of  these  heirs  is  a  remarkable  docu- 
ment— Intensely  Interesting — but  necessarily 
long  as  court  documents  are.  Stripped  of 
some  of  its  legal  phraseolo^  they  cited  their 
wrongs  in  this  wise: 

"  'After  Ingalls  had  been  appointed  admin- 
istrator he  began  to  negotiate  with  the  heirs 
In  regard  to  their  selling  their  interest  in 
the  estate,  and  as  administrator  assumed  to 
advise  them  as  to  what  would  be  for  their 
best  interests.  E2arly  in  the  process  of  his 
administration  he  began  systematically  to 
stir  up  strife  between  the  heirs  and  a  J.  S. 
Belknap,  the  husband  of  Mahala's  sister,  and 
Ingalls  fraudulently  represented  to  the  heirs 
that  Belknap  was  Intent  upon  swindling 
them  out  of  the  estate.' 

'^ow  Oame  was  Worked.' 

"Then  Ingalls  went  to  Colorado  and  met 
the   Creamer   boys — ^Daniel   and   Oiarlefl — 


what  follows  Is  sworn  to  In  th^  complaint: 
Ingalls  'fraudulently  and  with  Intent  to  de- 
ceive them,  represented  to  them  that  it  was 
a  hard  matter  to  get  anything  out  of  the 
personal  property  as  the  makers  of  the  notes 
*  *  •  were  hard  up  and  the  notes  cooU 
not  be  collected.  Ingalls  at  the  same  time 
falsely  and  fraudulently  represented  to  them 
that  Belknap  had  brought  suit  against  the 
estate  which  would  probably  be  in  court  for 
a  number  of  years  and. would  cost  a  large 
sum  of  money  and  that  he,  Ingalls,  did  not 
tmnk  the  heirs  would  ever  be  able  to  get 
much  of  anything  out  of  the  estate,  whereas 
Ingalls  •  •  •  well  knew  these  represen- 
tatioDS  were  fUse  and  fraudulent  and  he 
well  knew  that  the  personal  property  was 
worth  more  than  the  appraised  value  and 
the  notes  were  collectible,  •  •  •  and 
that  some  of  the  notes  be  had  already  col- 
lected; that  Ingalls  knew  the  claim  of  Belk- 
nap could  be  settled  for  a  small  part  of  what 
was  claimed  on  Its^face;  that  at  the  same 
time  he  fraudulently  and  with  intent  to  de- 
ceive advised  them  to  sell  out  for  whatever 
they  could  get,  and  suggested  to  them  that 
when  he  returned  to  Wisconsin  he  would  en- 
deavor to  find  them  a  purchaser,  although  as 
he  expressed  it,  it  would  be  pretty  hard  to 
find  anyone  who  would  be  willing  to  boy  a 
law  suit.' 

"Heirs  Get  UtUe. 

'^o  shorten  a  long  story,  the  heirs  alleged 
in  their  complaint  that  IngalU  began  to  nego- 
Uate  with  the  heir$  for  the  purchaae  of  the 
farm  htmaelf,  but  before  doing  so  settled 
with  Belknap.  The  heirs  assigned  thdr  in- 
terest to  Ingalls.  The  consideration  named 
in  the  deed  was  $S,000,  but  the  heirs  received 
only  $1,625— tSiS  each.  The  complainants 
alleged  that  Ingalls  falsely  and  fraudulently 
represented  the  true  facts  as  to  the  condi- 
tions of  the  estate  and  of  the  claim  of  Belk- 
nap, with  a  result  that  he  profited  in  the 
sum  of  about  $3,000. 

"Suit  was  begun  against  Ingalls  and  he 
filed  a  general  demurrer,  which  means  that 
he  contended  that  even  if  the  facts  as  set 
forth  in  the  petition  were  true  the  heirs  had 
no  cause  for  action.  This  was  overruled  in 
county  court,  an  answer  denying  fraud  was 
filed  and  the  case  was  tried  before  Judge 
Wheeler,  who  decided  that  Ingalls  had  been 
guilty  of  the  gross  frauds  charged  and  or- 
dered that  the  Judgment  assigning  the  estate 
to  Ingalls  be  set  aside.  Ingalls  then  appeal- 
ed both  the  demurrer  and  the  trial  on  the 
answer  to  the  circuit  court  Judge  Fish 
overruled  the  demurrer.  Ingalls  then  ap- 
pealed to  the  Supreme  Court  which  aflSrmed 
Judge  Fish's  decision.  Then  the  parties  pro- 
ceeded to  trial  of  the  facts,  and  the  hearing 
was  had  on  the  record  of  evidence  used  in 
the  county  court  Judge  Fish  decided  In 
Ingalls'  favor,  contending  that  the  evidence 
was  insufficient  to  pr ore.  fraud.    Funds  were 
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lacking  and  the  helm  were  scattered  and  tbe 
attorneys  for  the  Creamers  did  not  appeal 
to  the  Supreme  Court,  as  was  originally  In- 
tended. 

"(Acquaintances  of  Ingalls  here  state  that 
he  felt  It  wise  to  soon  move  to  Radne  to  es- 
cape the  odium  of  his  work  as  administra- 
tor of  these  estates. 

"Badne  Record  Shady. 

"Racine  lawyers  and  pnbHc  officials  could 
add  some  dramatic  pages  to  this  sketch  of 
the  man  who  transferred  his  activities  to 
their  midst  and  who  is  now  asking  the  suf- 
frage of  high-minded  dtlzens.  It  is  under- 
stood that  If  need  be  these  men  are  prepared 
to  furnish  facts  showing  that  his  character 
has  not  undergone  any  change — ^for  the  bet- 
ter— In  more  recent  days,  but  If  anything  he 
has  grown  more  bold  in  his  schemes  of  slip- 
pery existence  and  that  he  is  totally  unfit 
to  be  a  public  servant 

"In  the  Legislature  his  pretended  friend- 
ship for  the  worklngmen  is  said  by  his  as- 
sociates to  have  been  of  the  most  insincere 
type,  that  he  offered  and  framed  bills,  which 
if  passed,  would  have  brought  down  upon 
him  the  condemnation  of  every  worklngman 
In  the  state.  Indeed,  the  union  men  of  Ba- 
dne passed  resolutions  of  a  most  uncompli- 
mentary character  concerning  tbe  man. 
Members  of  tbe  committee  on  industrial  in- 
surance Iiave  no  hesitation  In  calling  him  a 
sham  and  declare  tliat  his  trip  to  Europe  for 
which  he  rendered  a  bill  to  tbe  state  for 
1500  was  not  worth  a  cent  to  the  state  or  its 
worklngmen  in  actual  results.)" 

Tbe  defendant  answered  the  complaint 
Betting  forth  the  entire  article  and  alleged 
that  the  article  taken  as  a  whole  and  read  in 
its  true  meaning  charged,  and  intended  to 
charge,  and  was  understood  by  the  readers 
thereof  to  charge  the  plaintiff  generally  and 
without  limitation  to  the  spedfic  acts  of  mis- 
conduct mentioned  therein  with  being  a  dis- 
grace to  his  profession  as  a  lawyer  and 
smooth,  tricky,  and  dishonest;  that  said 
article  detailed  but  a  part  and  did  not  pur- 
port to  in  any  way  state  all  the  facts  show- 
ing the  plaintiff  to  be  a  disgrace  to  bis  pro- 
fession as  a  lawyer  and  smooth,  tricky,  and 
dishonest.  The  defendant  further  set  up  in 
tbe  answer  the  truth  of  the  charge  that  the 
plaintiff  was  a  disgrace  to  his  profession  as 
a  lawyer  and  smooth,  tricky,  and  dishonest 
and  alleged  in  Justification  specific  acts  of 
misconduct  relied  upon  in  addition  to  those 
stated  in  the  article,  all  of  which  acts  spedfi- 
cally  alleged  were  pleaded  in  justification  of 
tbe  diarge  that  the  plaintiff  was  a.  dls> 
grace  to  his  profession,  smooth,  tricky,  and 
dishonest  The  defendant  also  pleaded  the 
truth  of  the  charge  connected  with  the  Whit- 
ley estate  and  Justified  thereunder  in  accord- 
ance with  the  verdict  of  the  Jury.  The 
specific  Instances  of  misconduct  were  pleaded 
also  in  mitigation  of  damages. 


Upon  the  trial  the  conrt  below  atmCk  oat 
all  the  spedfic  instances  of  misconduct  plead- 
ed and  ruled  out  all  evidence  offered  in  sup- 
port of  such  charges. 

The  Jury  returned  fbe  following  verdict: 

"(1)  Do  you  find  for  plaintiff  or  defendant 
as  to  the  Whitley  matter?  Answer:  Defend- 
ant 

"(2)  If  you  find  for  plaintiff  as  to  the  Whit- 
ley matter,  at  what  sum  do  you  assess  his 
compensatory  damages  in  that  matter?  An- 
swer:   . 

"(3)  Do  you  find  for  plaintiff  or  defendant 
as  to  the  Mabala  Martin  estate  matter,  also 
known  as  Creamer  v.  Ingalls  matter?  An- 
swered by  Court:    For  plaintiff. 

"(4)  At  wbat  sum  do  you  assess  plaintUTs 
compensatory  damages  la  the  Martin  mat- 
ter?   Answer:    $400. 

"OS)  Do  you  find  for  plaintiff  or  defendant 
in  the  matter  of  the  disapi)earance  of  the 
files  of  the  county  court  in  the  Whitley  es- 
tate?   Answer:    Plaintiff. 

"(6)  If  you  find  for  plaintiff  in  the  matter 
of  the  disappearance  of  the  files  in  the  Whit- 
ley estate,  at  what  sum  do  you  assess 
plaintiff's  compensatory  damages?  Answer: 
None. 

.  "(7)  At  wliat  sum,  if  any,  do  yon  assess 
punitory  damages  against  the  defendant? 
Answer:   $100." 

The  court  changed  the  answer  to  the  first 
question  from  "defendant"  to  "plaintiff"  and 
ordered  Judgment  in  favor  of  the  plaintiff 
upon  the  verdict  as  so  changed  for  $500  and 
costs.  Judgment  was  entered  accordingly, 
from  which  this  appeal  was  taken. 

Olln,  BuUer  &  Gurkeet  of  Madison  (H.  H. 
Thomas,  of  Baraboo,  of  counsel),  for  appel- 
lant D.  B.  Barnes,  of  Los  Angeles,  Cal.,  and 
Wallace  IngaUs,  of  Badne,  for  respondent 

KEBWIN,  J.  (after  stating  the  facts  as 
above).  '  1.  This  action  was  brought  against 
Maurice  Morrissey  and  Eldward  Morrissey, 
and  upon  the  trial  the  court  granted  a  non- 
suit as  to  Edward  Morrissey.  It  is  claimed 
on  the  part  of  the  plaintiff  that  the  nonsuit 
was  improperly  granted  because  Edward 
Morrissey  had  an  interest  in  the  Delevtan  Ue- 
publican  business  and  was  therefore  charge- 
able with  the  article  published.  Alter  a 
careful  examination  of  the  evidence,  we  are 
convinced  that  the  nonsuit  was  properly 
granted  on  the  ground  that  there  is  no  sufii- 
dent  proof  connecting  EJdward  Morrissey  with 
the  publication  of  the  article.  Nor  does  the 
evidence  show  that  he  had  any  Interest  In 
the  Delevan  Bepublican  business.  The  order, 
therefore,  granting  the  nonsuit  as  to  Edward 
Morrissey  must  be  affirmed. 

[1]  2.  As  appears  from  the  statement  of 
facts,  the  defendant  set  up  spedal  matter 
setting  forth  diarges  of  misconduct  upon 
the  part  of  the  plaintiff  in  addition  to  those 
stated  in  the  publication  and  offered  evi- 
dence thereof  as  tending  to  prove  the  diarge 
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set  fortb  In  tbe  publication  to  the  effect  that 
the  plalntifl  was  a  disgrace  to  his  profesBlon 
as  a  lawyer  and  smooth,  tricky,  and  dishon- 
est On  the  trial  the  defendant  was  confined 
to  the  qpeclflc  matters  of  misconduct  re- 
ferred to  In  the  article;  the  conrt  holding 
that  there  was  no  general  charge  that  the 
plaintiff  was  a  disgrace  to  his  profession  as 
a  lawyer,  smooth,  tricky,  and  dishonest,  ex- 
cept in  the  particulars  mentioned  in  the  arti- 
cle. We  think  this  ruling  was  error  which 
must  work  a  reversal  of  the  Judgment  be- 
low. 

The  article  starts  out:  "Wallace  Ingalls, 
buccaneer  of  the  First  district  political  sea, 
disgrace  to  Ms  profession  as  lawyer  and 
proved  guilty  of  Juggling  his  accounts  as 
administrator  of  estates.  •  •  •  Wallace 
Ingalls,  admittedly  smooth  and  tricky  and 
dishonest,  would  represent  this  superb  dis- 
trict in  the  halls  of  Congress  and  take  the 
seat  of  the  man  upon  whom  there  has  never 
rested  a  stain — Henry  Allen  CooperJ'  Far- 
ther on  in  the  article  under  the  head  of  "Rec- 
ord of  the  Courts"  is  this:  "A  part  of  In- 
galls record — that  part  dealing  with  his  ef- 
forts to  fatten  upon  the  estates  of  the  dead 
and  rob  lawful  heirs — is  a  record  of  the 
courts  of  this  county — or  s}iould  be."  Thep 
follows  specific  matter  reciting  alleged  mis- 
conduct of  Ingalls  In  the  management  of  es- 
tates and  also  in  reference  to  his  campaign 
against  Mr.  Cooper.  It  is  quite  clear  from  a 
reading  of  the  whole  article  set  out  in  the 
statement  of  facts  that  a  general  charge  was 
made  and  Intended  to  be  made  and  would 
be  BO  understood  by  readers  of  the  article,  and 
that  the  special  matters  of  misconduct  were 
set  up  as  a  part  of  the  record  of  the  plain- 
tiff; therefore  under  the  authorities  in  this 
state  and  elsewhere  the  defendant  bad  a 
right  to  Justify  by  setting  up  and  proving 
other  specific  acts  of  misconduct  tending  to 
prove  the  general  charge,  namely,  that  the 
plaintiff  was  a  disgrace  to  his  profession  as 
a  lawyer  and  smooth,  tricky,  and  dlshctnest 

The  defendant  set  up  the  whole  article  in 
the  answer  and  alleged  that  the  portions 
omitted  from  the  complaint  were  necessary  to 
be  read  in  connection  with  the  alleged  por- 
tions in  order  to  arrive  at  the  true  meaning 
of  the  matters  charged,  and  that  the  article 
charged,  and  intended  to  charge,  and  was 
so  understood  by  readers  thereof  to  charge 
the  plaintiff  with  being  a  disgrace  to  his 
profession  as  a  lawyer,  smooth,  tricky,  and 
dishonest,  and  that  the  article  detailed  only 
a  part  of  the  facts  showing  the  plaintiff  to  be 
such.  The  answer  further  alleges  that  the 
charge  that  plaintiff  was  a  disgrace  to  his 
profession  as  a  lawyer,  smooth,  tricky,  and 
dishonest  was  true  and  alleged  in  Justifica- 
tion thereof  specific  acts  of  misconduct  in  ad- 
dition to  those  set  forth  in  the  article;  the 
first  being  an  attempt  to  suborn  perjury  at 
Racine  in  1899  in  connection  with  a  certain 
slander  action  in  which  the  plaintiff  was  at- 
torney;   the  second  that  in  1898  plaintiff 


acted  as  attorney  In  a  divorce  action  In  the 
circuit  court  for  Cook  county.  Hi.,  In  which 
he  unlawfully  and  corruptly  received  $2-50 
which  belonged  to  his  client  and  whicb  he 
was  not  entitled  to  and  converted  the  same: 
tbe  third  instance  of  misconduct  set  forth 
that  the  plaintiff,  being  the  attorney  of  one 
Scott  in  a  case  in  the  federal  court  at  Mil- 
waukee, obtained  from  his  client,  by  fa.lse 
and  fraudulent  representations,  a  large  sam 
of  money  which  he  was  not  entitled  to  and 
converted  it  to  his  own  use;  the  foortb  in- 
stance of  misconduct  alleged  concerned  plain- 
tifTs  connection  with  a  divorce  suit  in  Racine 
county  In  1908  in  which  plaintiff  fraudulently 
and  unlawfully  obtained  money  belonging  to 
his  client  and  converted  the  same.  All  of 
these  alleged  acts  of  misconduct  were  pleaded 
in  detail  In  tbe  answer  in  Justification  of  the 
charge  that  the  plaintiff  was  a  disgrace  to 
his  profession  as  a  lawyer,  smooth,  tricky, 
and  dishonest  The  defendant  also  pleaded 
the  truth  of  the  charges  connected  witli  the 
Whitley  estate  and  Justified  thereunder.  The 
specific  Instances  of  misconduct  and  other 
facts  were  also  pleaded  in  mitigation  of  dam- 
ages. Upon  the  trial  the  court  below  strock 
out  all  specific  instances  of  misconduct  plead- 
ed and  ruled  out  all  evidence  offered  in  sup- 
port thereof. 

[2]  It  is  clear  that  the  article,  taken  as  a 
whole,  is  capable  of  the  meaning  ascribed  to 
It  by  tbe  answer,  namely,  a  general  charge 
that  the  plaintiff  was  a  disgrace  to  his  pro- 
fession as  a  lawyer,  smooth,  tricky,  and  dis- 
honest Arnold  V.  Ingram,  151  Wis.  438,  138 
N.  W.  Ill;  Morehead  v.  Jones,  2  B.  Mon. 
(Ky.)  210,  30  Am.  Dec.  600;  Adamson  ▼. 
Raymer,  94  Wis.  243,  68  N.  W.  1000. 

[3]  Ann  the  meaning  which  must  be  as- 
cribed to  an  article  is  the  meaning  attributed 
to  it  by  those  who  read  or  heard  it  Arnold 
V.  Ingram,  supra;  Pfister  v.  Milwaukee  F.  P. 
Co.,  139  Wis.  627,  121  N.  W.  938;  Scofield  t. 
Milwaukee  F.  P.  Co.,  126  Wis.  81,  105  N.  W. 
227,  2  li.  R.  A.  (N.  S.)  691. 

The  charge  being  general,  the  instances  of 
specific  misconduct  were  properly  pleaded  in 
Justification,  and  the  evidence  should  bave 
been  admitted  thereunder  tending  to  establish 
the  truth  of  the  charge.  Bllgrien  v.  Dlrich, 
150  Wis.  532,  137  N.  W.  769;  Adamson  v. 
Raymer,  supra;  KtmbaU  t.  Fernandes,  41 
Wis.  329;  TaUnadge  T.  Baker,  22  Wis.  625. 

In  Kimball  v.  Fernandez,  supra,  there  was 
a  charge  that  the  plaintiff,  a  member  of  Con- 
gress, was  "a  man  who  makes  appointments  a 
source  of  personal  revenue,  and  that  he  re- 
ceived $200  from  a  person  for  inflnence  in 
procuring  the  former's  appointment  as  post- 
master." Other  instances  of  similar  miscon- 
duct were  held  improperly  stricken  from  the 
answer. 

In  the  Bllgrien  Case  plaintiff  was  charged 
with  being  a  swindler  and  a  cheat  and  de- 
fendant set  forth  certain  specific  acts  of  mis- 
conduct The  answer  pleaded  the  truth  of 
the  acts  mentioned  and,  other  acta  of  like 
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corrnptloii,  aod  It  was  held  tbat  tbe  spedflc 
acts  constituted  a  proper  defense. 

[4]  Evidence  was  also  competent  tending  to 
prove  the  specific  acts  of  misconduct  In  miti- 
gation of  damages.  Kimball  v.  Fernandez, 
sapra;  Adamson  v.  Raymer,  supra;  Kennedy 
V.  Holhorn,  16  Wis.  467 ;  Eviston  v.  Cramer, 
64  Wis.  220,  11  N.  W.  656. 

It  Is  clear  from  the  foregoing  cases  and 
many  others  which  might  be  dted  that  the 
court  below  committed  reversible  error  in 
striking  out  portions  of  the  answer  setting 
up  specific  acts  of  misconduct  and  excluding 
evidence  thereunder. 

[5]  8.  It  Is  assigned  as  error  that  the  ques- 
tion respecting  destruction  of  records  in  the 
Whitley  estate  should  not  have  been  submit- 
ted to  the  jury,  because  not  libelous,  and  that 
the  words  were  not  capable  of  the  meaning 
ascribed  to  them  by  the  innuendo.  It  is 
claimed  that  the  words  merely  charged  dis- 
appearance from  the  court  files  of  the  records 
in  1909  in  a  manner  unknown  to  the  county 
judge,  and  that  they  were  returned  in  1912, 
and  how,  when,  or  by  whom  was  not  known 
to  the  court  or  its  employes.  It  Is  said  that 
the  words,  standing  alone,  are  not  actionable 
per  se.  Bnt,  as  we  have  seen,  these  words 
must  be  read  in  the  light  of  the  whole  article, 
and  when  so  read  we  think  they  are  capable 
of  the  meaning  ascribed  to  them  in  the  Innu- 
endo. Robertson  v.  Edelsteln,  104  Wis.  440, 
SO  N.  W.  724;  Adamson  v.  Raymer  et  al., 
94  Wis.  243,  68  N.  W.  1000;  Smith  v.  Utley 
et  aL,  92  Wis.  133,  65  N.  W.  744,  35  L.  R.  A. 
620 ;  Bradley  v.  Cramer  et  al.,  59  Wis.  309, 
18  N.  W.  268,  48  Am.  Rep.  511;  Eviston  v. 
Cramer  et  aL,  47  Wis.  659,  3  N.  W.  392;  Wil- 
son V.  Noonan,  28  Wis.  105;  Jones  &  Co.  t. 
Townsend's  Adm'z,  21  Fla.  431,  68  Am.  Rep. 
676. 

The  article  charges  that  "interested  folk 
proceeded  to  the  county  court  to  look  over 
the  record  and  freshen  their  memory  con- 
cerning the  fraud  practiced  by  Ingalls  upon 
the  estate  of  Hiram  R.  Whitley"  and  found 
that  every  scrape  of  paper  and  everything  in 
the  way  of  evidence  had  mysteriously  disap- 
peared, and  that  the  documents  had  never 
been  found  and  probably  would  never  be. 
This  language,  in  connection  with  the  bal- 
ance of  the  article  which  charges  Ingalls 
with  divers  acts  of  misconduct  and  efTorts  to 
"fatten  upon  the  estates  of  the  dead  and  rob 
lawful  heirs,"  as  shown  by  the  record  of  the 
courts  of  the  county,  or  should  be,  together 
with  other  portions  of  the  record  charging 
dishonesty  in  court  matters,  we  think,  make 
the  charge  capable  of  the  meaning  ascribed 
to  it;  hence  there  was  no  error  in  submitting 
this  portion  of  the  article  to  the  jury. 

[I]  4.  Error  is  assigned  because  the  court 
refused  to  leave  to  the  jury  the  questions 
whether  the  statements  as  to  the  Martin  estate 
and  the  case  of  Creamer  v.  Ingalls  and  plaln- 
tUT's  connection  therewith  were  privileged. 
Appellant  relies  upon  section  4256a,  Stats., 
which  provides:    "The  proprietor,  publisher, 


editor,  writer  or  reporter ,  upon  imy  newspa- 
per published  in  this  state  shall  not  be  liable 
in  any  civil  action  for  libel  for  the  publication 
in  such  newspaper  of  a  true  and  fair  report 
of  any  judicial,  legislative  or  other  public  of- 
ficial proceeding  authorized  by  law  or  of  any 
public  statement,  speech,  argument  or  debate- 
in  the  course  of  such  proceeding.  This  sec- 
tion shall  not  be  construed  to  exempt  any 
such  proprietor,  publisher,  editor,  writer  or 
reporter  from  liability  for  any  libelous  mat- 
ter contained  in  any  headline  or  headings  to 
any  such  report,  or  to  libelous  remarks  or 
comments  added  or  interpolated  in  any  such 
report  or  made  and  published  concerning  the 
same,  which  remarks  or  comments  were  not 
uttered  by  the  person  libeled  or  spoken  con- 
cerning him  in  the  course  of  such  proceeding 
by  some  other  person.    •    •    •" 

It  is  quite  obvious  that  the  matter  of  the- 
Martin  estate  and  the  case  of  Creamer  v.  In- 
galls were  not  privileged,  and  the  court  was 
justified  in  so  holding  as  matter  of  law.  The- 
report  of  these  matters  was  not  a  true  and 
fair  report  of  a  judicial  proceeding  within 
the  meaning  of  the  statute  but  contained 
much  matter  in  connection  with  the  report 
which,  if  false,  would  be  libelous.  The  part 
of  the  article  relating  to  the  Martin  estate 
and  case  of  Creamer  v.  Ingalls  is  set  out  in 
the  statement  of  facts  and  speaks  for  Itself. 

[7]  It  is  a  mistake  to  say  that  because  one 
is  a  candidate  for  office  he  may  be  wantonly 
libeled  under  the  pretense  of  privilege.  Ot 
course  his  fitness  for  the  office  may  be  public- 
ly discussed,  and  any  fair  comment  or  criti- 
cism is  permissible  within  the  bounds  of 
truth.  Arnold  v.  Ingram,  151  Wis.  438,  188 
N.  W.  Ill ;  Buckstaff  v.  Viall,  84  Wis.  129, 
54  N.  W.  Ill;  Bronson  y.  Bruce,  59  Mich. 
467,  26  N.  W.  671,  60  Am.  Rep.  307.  In  the 
matter  of  the  Martin  estate  the  article  is  not 
confined  to  a  true  and  fair  report  ot  judicial 
proceedings  bnt  contains  matter  not  protected 
by  section  4256a,  Stats.  1911.  Pflster  v. 
Sentinel  Co.,  108  Wis.  572,  84  N.  W.  887; 
Ilsley  V.  Sentinel  Co.,  133  Wis.  20,  113  N.  W. 
426,  126  Am.  St  Rep.  928. 

We  conclude  that  the  statements  in  the 
article  published  as  to  the  Martin  estate  and 
the  case  of  Creamer  v.  Ingalls  and  the  plain- 
tiff's connection  therewith  were  not  privi- 
leged. Hart  V.  Sun  P.  &  P.  Asso.,  79  Hun, 
358,  29  N.  r.  Supp.  434;  Scripps  v.  ReUly,  38 
Mich.  10;  Belknap  v.  Ball,  83  Mich.  683,  4T 
N.  W.  674,  11  L.  R.  A.  72,  21  Am.  St  Rep. 
622;  Salisbury  r.  Union  &  A.  Co.,  45  Hun 
(N,  Y.)  120. 

[S]  5.  Error  is  assigned  upon  the  exclusion 
of  evidence  offered  by  the,  defendant  upon 
questions  of  malice  and  punitory  damages. 
The  defendant  sought  to  prove  that  the  de- 
fendant had  received  information  which  he 
believed  with  reference  to  the  Whitley  estate 
charges  before  the  publication  of  the  article- 
referred  to  in  the  complaint  The  court  held 
that  the  defendant  could  not  prove  that  he 
had  received  a  report  of  the  fa<^atajed^inL 
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the  article  from  ofbers  or  that  the  facts  ap- 
peared to  Us  knowledge  In  other  papers  be- 
fore he  published  them.  Express  malice  was 
alleged  In  the  complaint  and  punitory  dam- 
ages were  allowed  by  the  Jury.  The  evidence 
offered  tended  to  disprove  malice  and  that 
defendant  had  reasonable  grounds  to  believe 
and  did  believe  that  the  charge  made  by  him 
was  true.  The  evidence  was  competent  and 
should  have  been  allowed  under  the  allega- 
tions of  the  answer;  the  facts  having  been 
pleaded.  Pfister  v.  Milwaukee  F.  P.  Co.,  138 
Wis.  627,  121  N.  W.  938;  Earley  v.  Winn, 
129  Wis.  291,  109  N.  W.  633;  Bvlston  v. 
Cramer  et  al.,  64  Wis.  220, 11  N.  W.  656;  Wil- 
son V.  Noonan,  35  Wis.  321 ;  Bush  t.  Prosser, 
11  N.  T.  347;  Hearst  v.  New  Torker  S.  Z., 
71  Misa  Rep.  7,  129  N.  T.  Supp.  1089;  Hat- 
field V.  Lasher,  81  N.  Y.  246;  Brewer  v. 
Chase,  121  Mich.  526,  80  N.  W.  576,  46  L.  B. 
A.  397,  80  Am.  St  Rep.  527;  Hewitt  v.  Plo- 
neer-P.  Co.,  23  Minn.  178,  23  Am.  Eep.  680. 

Other  errors  are  assigned;  but,  since  the 
questions  involved  therein  are  not  likely  to 
arise  upon  another  trial,  we  shall  refrain 
from  discussing  them.  It  follows  that  the 
Judgment  of  the  court  below  must  be  re- 
versed. 

On  the  defendant  Maurice  Morrlssey's  ap- 
Iteal  the  Judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial.  Upon  the  appeal  of  the  plaintiff  from 
the  order  granting  a  nonsuit  as  to  Edward 
Morrlssey,  the  order  appealed  from  is  af- 
firmed. 


LINGIiBBACH  t.  THERESA  VILLAGE 
MUT.  FIRE  INS.  CO. 

(Supreme  Court  of  Wisconsin.    Oct  28,  1913.) 

1.  Appeal  and  Ebbob  (|  1005*)— Findinqs— 
Review. 

Where  the  proof  on  an  issue  of  fact  pre- 
sents a  jury  question,  the  verdict  confirmed  by 
the  trial  court  will  not  be  set  aside  on  appeal 
unless  the  evidence  leaves  no  reasonable  ground 
on  which  the  verdict  may  rest  after  giving  due 
effect  to  the  superior  advantages  of  the  trial 
court  for  reaching  a  correct  conclusion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8860-3876,  3948-3950; 
Dec.  big.  {  1005.*] 

2.  INSITRANCB      (J      559*)— PBOOFS      OF     L08S— 

Waiver. 

Wheie  an  insurance  company,  on  bein?  no- 
tified of  a  loss,  immediately  took  the  position 
that  the  policy  was  not  in  force  at  the  time  of  the 
fire  by  reason  of  circumstances  rendering  opera- 
tive the  forfeiture  clause  relating  to  a  change 
of  Interest  in  the  insured  property,  the  provi- 
sion requiring  proofs  of  loss  was  waived. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §{  1391,  1392;    Dec.  Dig.  t  559. ♦] 

8.  Insttbarce  (S  328*)— FoBFErruBB— Change 

OF  iNTEREST^-BArLMENT— "ChaNQK   OF  POS- 
SESSION." 

Mere  leaving  of  insured  personal  property 
in  the  building  where  insured,  in  the  custody  of 
an  occupant  whose  tenancy  commenced  after  the 
date  of  the  insurance,  and  who  was  without  any 
control  over  the  property  otherwise  than  to  hold 


it  subject  to  the  order  of  the  assured,  did  not 
constitute  a  "change  of  possession,"  witliin  a 
provision  that  the  policy  should  be  void  if  thers 
was  any  diange  in  the  interest  title,  or  posses- 
sion of  the  subject  of  the  insurance  other  than 
by  death  of  the  insured,  except  a  change  of  occu- 
pants without  an  increase  of  the  hazard,  etc. 

[Ed.  Note. — For  other  cases,  see  InsurHnciL 
Cent  Dig.  ff  794-822,  825;   Dec.  Dig.  f  32&*] 

Appeal  from  Carcnit  Court,  Marinette  Coun- 
ty;  William  B.  Qulnlan,  Judge. 

Action  to  recover  on  an  insurance  policy 
for  loss,  by  fire,  of  certain  personal  property. 
The  defendant  denied  liability.  There  was  a 
conflict  of  evidence  as  to  whether  the  as- 
sured owned  the  subject  of  the  loss  at  the 
time  of  the  fire;  also  as  to  whether  i»oo£b 
of  loss  were  delivered  to  defendant  The 
loss  was  payable  to  a  mortgagee  as  bis  in- 
terest might  appear.  The  claim  for  loss  was 
duly  assigned  to  the  mortgagee^  and  he  com- 
menced the  action  therefor,  and  prosecuted 
the  same  to  Judgment  The  Jury  found,  spe- 
cially, in  favor  of  plaintUT  as  regards  own- 
ership of  the  property  and  delivery  of  proofs 
of  loss.  The  property  was  insured  while  in 
the  building  where  located  at  the  date  of  the 
insurance.  There  was  evidence  tending  to 
prove  that  the  assured,  prior  to  the  fire,  turn- 
ed the  place  of  business  where  the  property 
was  situated  over  to  another,  and  left  it  with 
the  latter  as  bailee  until  It  was  destroyed. 
The  policy  was  in  the  standard  form,  con- 
taining the  provision  that:  "This  entlt«  pol- 
icy ••  •  shall  be  void  if  •  •  •  any 
change,  other  than  by  the  death  of  an  insur- 
ed, take  place  in  the  interest,  title  or  posses- 
sion of  the  subject  of  insurance  (except 
change  of  occupants  without  Increase  of  haz- 
ard), whether  by  legal  process  or  Judgment  or 
by  voluntary  act  of  the  insured  or  other- 
wise." There  was  a  change  of  possession  of 
the  building  where  the  property  was  situated 
when  insured,  and  where  it  was  to  remain 
during  the  life  of  the  policy.  The  court 
held  that,  as  matter  of  law,  there  was  no 
change  of  possession  within  the  quoted  pro- 
visions of  the  policy,  and  rendered  judgment 
for  plaintiff  upon  the  verdict 

Husting  &  Hustlng,  of  Mayvllle,  for  appel- 
lant '  Classen  &  O'Kelliher,  of  Oconto,  for 
respondent 

MARSHALL,  J.  Three  questions  were 
considered  by  counsel  for  appellant  of  sufB- 
dent  moment  to  warrant  preseuting  them 
for  decision,  supported  by  argument  We 
shall  therefore  limit  our  determination  ac- 
cordingly. 

[1]  Firstly.  It  is  contended  the  finding  of 
the  Jury  that  respondent  was  the  owner  of 
the  subject  of  the  insurance  at  the  time  of 
the  loss  is  contrary  to  the  evidence.  That 
the  proof  in  respect  to  the  matter  presented 
a  jury  question  is  quite  plain.  Such  being 
the  case,  and  the  result  of  the  submission 
having  been  confirmed  by  the  trial  court,  a 
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very  strong  case  In  faror  of  appellant  Is 
necessary — a  case  so  strong  as  to  leave  no 
reasonable  ground  for  the  verdict  to  rest  up- 
on after  giving  due  effect  to  tbe  superior 
advantages  wblcb  tbe  trial  court  possessed 
for  reaching  a  correct  conclusion — to  war^ 
rant  disturbing  it  We  are  unable  to  discov- 
er that  such  test  is  satisfied,  and  so  it  is 
considered  that  the  decision  on  the  snbject  of 
ownership  is  a  verity. 

[2]  Secondly.  It  is  contended  that  the  find- 
ing in  respondent's  favor  as  to  delivery  of 
proofs  of  loss  is  contrary  to  fbe  evidence. 
Tbe  reason  for  not  approving  of  tbe  first  con- 
tention applies  to  the  second.  Moreover,  it 
appears  that  appellant  took  the  position  from 
the  start  that  the  policy  obligation  was  not 
in  existence  at  the  time  of  the  fire  by  rea- 
son of  circumstances  rendering  operative  the 
forfeiture  clause  quoted  in  the  statement 
tniat  rendered  compliance  with  tbe  require- 
ment as  to  furnishing  proofs  of  loss  unnec- 
essary. 

[3]  Thirdly.  It  is  contended  that  there  was 
a  change  of  possession,  within  the  meaning 
of  the  quoted  clause  of  the  policy,  rendering 
such  a  circumstance  fatal  to  continuance  of 
the  insurance.  The  finding  in  favor  of  re- 
spondent on  the  subject  of  ownership  nec- 
essarily involved  the  nature  of  possession  of 
tbe  property  by  the  occupant  of  tbe  build- 
ing when  the  fire  occurred.  In  the  light  of 
tbe  evidence,  if  such  possession  were  not  in- 
cidental to  ownership  by  such  occupant  or 
some  person  other  than  tbe  assured,  then 
it  seems  clear  that  it  was  a  mere  holding  as 
bailee,  as  respondent's  evidence  tended  to 
show.  Tbe  trial  court  evidently  so  regarded 
the  matter,  and  we  are  unable  to  see  any 
good  reason  for  holding  otherwise.  So  the 
question  comes  down  to  this:  Is  tbe  mere 
leaving  of  personal  property  in  a  building 
where  insured,  in  the  custody  of  an  occupant 
of  such  building  whose  tenancy  commenced 
after  tbe  date  of  tbe  insurance,  and  without 
any  control  over  tbe  property  otherwise  than 
to  hold  the  same  subject  to  the  order  of  tbe 
assured,  a  change  of  possession  within  the 
meaning  of  the  policy?  As  an  original  prop- 
osition it  does  not  seem  so,  and  no  authority 
has  been  presented  by  counsel,  or  has  been 
discovered  by  onr  study  of  the  subject,  to  the 
contrary.  If  control  over  the  property  had 
been  surrendered  to  tbe  new  occupant  of  the 
building,  disabling  tbe  assured  for  a  time 
from  repossessing  himself  of  it  a  different 
situation  wonld  be  presented,  and  a  different 
result  might  possibly  be  reached,  than  the 
one  required  by  the  particular  circumstances. 

Counsel  cite  to  our  attention  Cottlngham 
▼.  Fireman's  Fund  Ins.  Co.,  10  Ky.  Law  Rep. 
727 ;  bnt  tbe  authority  does  not  fit  the  pres- 
ent situation.  There  the  subject  of  the  in- 
surance was  real  estate.  The  assured  made 
an  executory  contract  of  sale,  and  let  the  ex- 
ecutory vendee  into  possession,  creating  such 


a  changed  condition  that  the  former  was  dis- 
abled from  regaining  possession  without  con- 
sent of  the  latter  so  long  as  the  occupant 
complied  with  his  contract,  and  the  court 
grounded  its  decision  on  such  disability. 
Thus  limited,  the  decision  was  characterized 
by  a  strong  dissent  upon  the  ground  that  any 
change  of  possession  or  occupancy,  not  in- 
creasing the  hazard,  is  not  within  the  for- 
feiture clause.  We  do  not  need  to  expr^s 
any  opinion  on  that  point  for  the  purposes  of 
this  case,  or  go  further  than  to  bold  that  a 
mere  change  of  custody  without  change  of 
location  or  control  is  not  within  tbe  class  of 
changes  which  such  clause  was  designed  to 
cover. 

The  judgment  is  aflSrmed. 

SIEBECKER,  J.,  took  no  part 


WHALEN  V.  EAGLE  LIME  PRODUCTS  CO. 

SAME  V.  EAGLE  LIMB  PRODUCTS  00. 

et  aL 

(Supreme  Court  of  Wisconsin.    Oct  28,  1913.) 

1.  Mechanics'  Likns  (§  285*)— ENroBCEUxNT 
—  Refebenck  —  Findings  —  Facts  to  be 
Found. 

In  a  contractor's  action  to  foreclose  a  lien 
on  a  railroad,  where  he  alleged  that  full  per- 
formance had  been  prevented  by  defendant's  re- 
fusal to  pa;  him  the  monthly  estimates,  as  re- 
quired by  the  contract,  by  its  failure  to  furnish 
materials,  and  by  its  direction  that  he  cease 
work,  the  referee,  having  found  that  tbe  con- 
tractor did  not  complete  the  contract,  should 
have  found,  under  the  statute  requiring  findings 
of  the  ultimate  facts,  whether  completion  was 
prevented  by  any  of  the  causes  alleged. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  576 ;  Dec.  Dig.  {  286.*] 

2.  Appeal  and  Ebbob  (§  848*)- Review- 
Questions  OF  Fact— Effect  of  Failure  to 
Find. 

Where  the  referee  before  whom  an  action 
^as  tried  ^failed  to  find  the  ultimate  facts  upon 
which  plamtifTs  right  to  recover  depended,  the 
Supreme  Court  would  examine  the  evidence  and 
determine  whether  the  judgment  was  supported 
by  a  preponderance  thereof. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3372-3376;  Dec.  Dig.  g 
84&*] 

3.  Appeai.  and  Esbok  (S  1177*)— Disposition 
— Obdebino  New  Tbiai.. 

Where  the  Supreme  Court  upon  a  review 
of  the  evidence  made  necessary  by  the  referee's 
failure  to  find  tbe  ultimate  facts,  determines 
that  the  judgment  is  not  supported  by  a  pre- 
ponderance of  the  evidence,  it  must  determine 
whether  the  evidence  so  clearly  preponderates 
tbe  other  way  that  judgment  for  appellant 
should  be  ordered,  or  whether  there  should  be 
a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  4697-4604,  46(5^610; 
Dec.  Dig.  I  1177.*] 

4.  Contbacts  (§  295*)— Pkbfobmanck— Sub- 
stantial Pebfobuanoe. 

A  $10,000  contract  was  not  substantially 
performed  where  work  to  the  amount  of  $3,000 
or  more  remained  to  be  done. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cont.  Dig.  §g  1353-1356,  1302;  Dec.  Dig.  | 
295.*] 
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6.  Contracts  (|  303*)  —  Pbrfobmahob  —  Bx- 

cusea  fob  nonpebfobmance. 

Under  a  contract  for  the  constraction  of  a 
railroad,  which  provided  for  monthly  estimates 
and  payment  of  such  estimates,  minus  15  per 
cent,  where  neither  party  during  the  first  two 
months  regarded  the  provision  for  monthly  es- 
timates as  important,  but  large  payments  were 
made,  and  at  the  expiration  of  such  two  months 
the  engineer  in  charge,  by  agreement,  made  an 
estimate  showing  that  only  a  small  amount  was 
due  on  the  85  per  cent,  basis,  whereupon  the 
owner  offered  to  pay  this  amount,  and  also  the 
15  per  cent,  if  the  contractor's  bondsmen  would 
consent,  but  the  contractor,  without  demanding 
another  estimate,  ceased  worlt,  the  completion 
of  the  contract  was  not  prevented  by  a  failure 
to  pay  the  monthly  estimates. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  140»-1443 ;  Dec.  Dig.  |  303.*] 

6.  CONTBACTS    (S    319*)  —  NONPEBFOBMANCE — 
E^CTBA   WOBK. 

Where  a  $10,000  contract  was  abandoned 
without  being  substantially  performed,  a  recov- 
ery on  an  item  of  $25  for  extra  work,  though 
undisputed,  would  be  denied,  and  $26  from  the 
payments  already  made  would  be  applied  to  its 
discharge. 

[Eid.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig. «{  1458, 1476, 1477,  1479, 1493-1507 ; 
Dec.  Dig.  i  319.*] 

7.  Mechanics'  Liens  (§  304*)— Fobeclosube 
—Personal  Judgment. 

In  an  action  to  foreclose  a  mechanic's  lien 
on  a  manufacturing  plant,  where,  although  it 
was  alleged  that  tne  manufacturing  company 
and  the  owner  of  the  plant  both  promised  to 
pay  for  the  worlt  involved,  there  was  no  evi- 
dence of  any  promise  by  the  owner,  a  personal 
judgment  against  him  was  improi>er. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  fi  632-63S;  Dec.  Dig.  S 
304.*J 

8.  Mechanics'  Liens  (f  268*)— Coiitbactobs 
— Pebfobhancb  of  Contract. 

Where  a  contractor  who  agreed  to  con- 
struct a  railroad,  but  abandoned  the  contract 
without  substantially  performing  it  also  per- 
formed worlc  on  a  manufacturing  plant  for  the 
same  party,  entirely  independent  of  the  building 
of  the  railroad,  be  was  entitled  to  a  lien  oo  the 
plant  therefor. 

(Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  444-446;  Dec.  Dig.  { 
253.*] 

0.  AcTioir   (S  66*)— Consolidation- DiscBE- 
tion. 

The   question   of   consolidation   of  actions 
is  always  one  of  discretion  with  the  trial  court 
[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  S  55.*] 

Appeals  from  Clrcnlt  Court,  Sadne  Coun- 
ty; E.  B.  Belden,  Judge.   . 

Two  actions,  by  Joseph  Whalen  against  the 
Kagle  Lime  Products  Company,  and  the  Ea- 
gle Lime  Products  Company  and  others,  re- 
spectively. Ft'om  a  Judgment  for  plaintiff  In 
each  action,  defendants  appeal.  Judgment 
in  the  first  action  reversed  and  cause  re- 
manded, with  directions.  Judgment  in  the 
second  action  reversed  in  part  and  affirmed 
in  part 

These  are  mechanics'  lien  actions,  the  first 
being  brought  to  foreclose  a  lien  upon  a  rail- 
road tracit  and  right  of  way  six  miles  in 
length,  running  from  the  Chicago  &  North 


Western  Ballway  station  at  Doosman, 
Waukesha  county,  southward  to  the  manu- 
facturing plant  of  the  E<agle  Lime  Products 
Company,  a  corporation,  and  the  second  to 
foreclose  a  lien  upon  said  plant  and  the  lands 
upon  which  the  buildings  stand.  The  first 
action  is  against  the  corporation  alone,  the 
second  against  the  corporation  and  William  H. 
Lilndwurm,  who  are  alleged  to  be  the  own- 
ers of  the  plant.  Joining  also  as  a  defend- 
ant the  Citizens'  Trust  Company,  a  corpora- 
tion, which  is  alleged  to  have  a  subsequent 
interest  in  or  lien  upon  the  plant  Both  ac- 
tions were  referred  to  Charles  H.  Welch, 
Esq.,  as  referee,  and  by  consent  they  were 
tried  together  on  the  same  evidence. 

The  referee,  after  trial,  made  a  single  re- 
port covering  both  actions,  containing  the 
following  findings  of  fact  and  conclusions 
of  law: 

"Findings  of  Fact 

"That  the  plaintiff,  Joseph  Whalen,  is  » 
general  contractor.  That  the  defendant  Ela- 
gle  Lime  Products  Company  is  a  corporation 
duly  organized  and  existing  under  the  laws 
of  the  state  of  Wisconsin.  That  on  the  IStb 
day  of  September,  A.  D.  1908,  the  plaintiff, 
Joseph  Whalen,  and  the  defendant  £agle 
Lime  Products  Company  entered  into  a  writ- 
ten contract  consisting  of  a  proposition;  ac- 
ceptance and  exhibits  filed  herein  and  mark- 
ed 'Exhibit  A,'  wherein  and  whereby  the  said 
Joseph  Whalen  undertook  to  build  a  rail- 
road upon  the  right  of  way  owned  by  the 
Eagle  Lime  Products  Company,  said  land  and 
right  of  way  being  In  the  towns  of  Ottawa 
and  Eagle,  Waukesha  county,  Wia.,  and  de- 
scribed in  detail  in  plaintiff's  complaint  con- 
necting defendant's  plant  with  the  North 
Western  Ballway  at  Dousman,  Wis.  That 
defendant  Eagle  Lime  Products  Company 
was  to  furnish  the  rails,  ties,  fishplates,  an- 
gle bars,  and  spikes  to  be  used  in  the  con- 
struction of  said  railroad,  and  waa  to  put  in 
the  bridge  at  Scoopemong  creek.  That  the 
plaintiff  was  to  construct  the  railway  entire- 
ly complete,  doing  ail  grading,  surfacing, 
putting  In  all  culverts,  cattle  passes,  road 
crossings,  and  laying  of  the  rails;  to  furnish 
all  material  for  culverts,  cattle  passes,  and 
road  crossings,  and  to  do  the  work  in  a 
first-class  worlunanlike  manner.  That  lie 
was  to  have  said  work  thoroughly  completed 
in  a  satisfactory  manner  by  the  15th  day  of 
December,  A.  D.  igoa 

"That  the  contract  price  for  said  work 
was  to  be  $10,660,  to  be  paid  upon  estimates 
made  every  30  days,  the  first  estimate  to  be 
made  30  days  from  the  beginning  of  tlie 
woik,  and  the  amounts  to  be  paid  according 
to  such  estimates,  minus  16  per  cent 

"That  the  plaintiff  entered  upon  the  per- 
formance of  said  contract  and  continued  up 
to  the  18th  day  of  December,  A.  D.  1908. 
That  prior  to  the  18th  day  of  December,.  190S. 


•For  otber  casu  see  game  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dl^Key^No.  tf«ri«Svft^«p'r  Indexa* 


Liigilized  by ' 


■Wta.) 


WBAUSS  ▼.  EAOIjE  lime  PRODUCTS  00. 


691 


tbere  bad  been  delays  In  furnishing  rails, 
ties,  angle  bars  and  flabplates.  Tbat  tbe 
plaintiff  suffered  damage  by  said  delays  in 
the  sum  of  |200. 

"That  upon  said  18tb  day  of  December  the 
plaintiff  had  not  completed  the  contract. 
That  differences  arose  between  the  plaintiff 
and  defendant  company,  the  plaintiff  claim- 
ing he  had  practically  finished  the  work  un- 
der the  contract,  and  the  defendant  claiming 
that  he  had  already  paid  plaintiff  more  than 
was  due  him  for  the  work  already  done.  That 
plaintiff  refused  to  proceed  further  unless 
advanced  more  money.  That  after  some  ne- 
gotiations an  estimate  was  made  by  F.  C. 
Blount,  an  engineer  of  the  Chicago  &  North 
-Western  Railway,  who  had  been  on  the  work 
of  superrlsing  engineer  since  Its  inception, 
in  which  Mr.  Blount  found  that  it  would  re- 
quire ^,700  to  complete  the  work  according 
to  the  contract  That  plaintiff  refused  to 
accept  the  figures  of  the  engineer,  and  sub- 
sequent to  this  time  did  no  further  work  un- 
der the  contract  except  a  small  amount  of 
spiking  in  JiLnuaty,  1909,  and  ceased  work 
entirely  on  January  26,  1909. 

*That  on  December  26,  1908,  the  defend- 
ant company  served  notice  on  the  plaintiff 
that  he  had  not  completed  his  contract  ac- 
cording to  the  terms  thereof  nor  on  the  date 
fixed  for  Its  completion,  to  wit,  December  15, 
1908,  and  demanded  that  he  complete  said 
work  without  delay.  Tbat  defendant  fur- 
ther offered  to  waive  the  retaining  of  the  15 
per  cent  and  allow  plaintiff  to  receive  a  bal- 
ance at  that  time  of  |1,556.60  with  which  to 
meet  tbe  payments  for  labor  and  complete 
the  work.  Defendants  also  expressed  them- 
selves willing,  if  sufficient  work  could  be 
completed  during  the  present  season,  and 
for  which  the  engineer  had  estimated  that 
$3,700  be  withheld,  to  advance  and  pay  for 
such  uncompleted  work  or  any  portion  which 
was  completed  and  done  to  the  engineer's 
approvaL  That  plaintiff  still  failed  and  neg- 
lected to  proceed  with  the  completion  of  the 
contract,  and  upon  the  1st  day  of  February 
defendant  served  upon  the  plaintiff  notice 
that  owing  to  his  neglect  they  were  obliged 
to  take  in  charge  the  construction  of  the 
road  to  prevent  an  increase  of  damages  due 
to  his  default,  and  gave  him  due  and  final 
notice  that  the  contract  and  specifications 
between  plaintiff  and  defendant  were  re- 
scinded, and  that  plaintiff's  connection  with 
the  railroad  was  terminated.  That  they 
would  take  the  work  in  charge  and  complete 
the  same  according  to  the  specifications, 
holding  plaintiff  and  his  bondsmen  liable  for 
any  losses. 

"That  defendant  company  thereupon  pro- 
ceeded to  complete  the  contract  and  did  com- 
plete It  That  they  necessarily  expended  for 
labor  In  so  doing  the  sum  of  $3,013.08,  and 
were  obliged  to  and  did  use  a  locomotive  in 
hauling  gravel  In  connection  with  said  work, 
at  a  cost  of  $200  addltlonaL 


"That  tbe  plaintiff  performed  extra  work 
and  labor  for  the  defendant  Eagle  Lime 
Products  Company  In  putting  In  an  extra 
colvert  and  doing  some  extra  filling,  all  of 
the  value  of  $25. 

"That  the  plaintiff  performed  extra  labor 
for  the  defendant  Eagle  Lime  Products  Com- 
pany upon  the  land  owned  by  the  defendants 
Eagle  I/ime  Products  Company  and  William 
H.  Lindwurm  In  filling  in  around  the  plant, 
to  the  amount  of  $405.30. 

"That  the  plaintiff  has  received  from  the 
defendant  Eagle  Lime  Products  Company  in 
cash  moneys  advanced  to  help  on  plaintiff's 
orders  and  for  bis  account  and  for  freight 
and  other  items,  $6,643.36. 

"From  the  foregoing  I  find  tbat  the  ac- 
count between  the  plaintiff  and  the  defend- 
ants should  be  stated  as  follows : 

JoMpIi   Wbalen  In  Account  vltli  Eagle  Lima 
Products  Company. 

Cr. 

Contract  price  |10,ffO  00 

Bxtra  filling  at  plant 40S  SO 

Bztra  cattle  paw  and  filling 26  00 

Damages  tor  loss  ot  time  o(  men       200  00 

tU,2WW 

Dr. 
To    amount    admitted    to    have 
been   received.   Including  cash 
and  amounts  paid  upon  orders 

and  agreed  journal  items I  6,618  90 

To  Journal  Items  allowed,  not 

Included  in  tlie  above 24  46 

To  use  ot  engine  and  crew,   10 

days  at  $20  per  day 200  00 

To  cost  ot  completion  ot  road...      8,012  08       9,856  44 


Balance  due  plalntltt  %  1,423  86 

"That  plalntlfl  duly  filed  his  claims  for 
lien  as  set  forth  in  his  complaints,  and  tbat 
such  liens  are  now  valid  and  existing  Hens 
upon  tbe  properties  described  in  the  com- 
plaint 

"Conclusions  of  Law. 

"That  the  plaintiff,  Joseph  Whalen,  have 
Judgment  against  the  defendant  Eagle  Lime 
Products  Company,  upon  the  cause  of  action 
set  out  in  his  complaints  herein  for  tbe  sum 
of  $1,423.86,  with  Interest  from  February  1, 
1909,  and  that  the  plaintiff  have  a  valid  Uen 
against  the  defendant  Eagle  Ltme  Products 
Company  upon  the  land  described  in  the 
complaint  In  his  action  against  the  Eagle 
Lime  Products  Company  in  the  amount  of 
$1,018.56,  with  interest  from  February  1, 
1909;  that  the  plaintiff  have  a  valid  Uen 
against  the  Eagle  Lime  Products  Company 
and  William  H.  Lindwurm  upon  the  land  de- 
scribed in  the  complaint  In  his  action  against 
the  Eagle  Lime  Products  Company  and  Wil- 
liam H.  Lindwurm  In  the  amount  of  $405, 
with  interest  from   February   1,   1909." 

Motions  by  the  defendants  to  consolidate 
the  two  actions  and  to  modify  the  referee's 
report  were  denied,  and  the  report  was  con- 
firmed by  tbe  court,  and  separate  Judgments 
entered,  in  the  first  action  against  the  cor- 
poration for  $1,018.56,  with  Interest  thereon 
since  February  1, 1909,  ^^  c^sts,  and  declar- 
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Ing  and  foreclosing  a  lien  therefor  apon  the 
railroad  right  of  way,  and  In  the  second  ac- 
tion, against  both  the  corporation  and  Llnd- 
wurm,  for  $405.30,  with  interest  from  Feb- 
ruary 1,  1909,  and  costs,  and  declaring  and 
foreclosing  a  lien  therefor  upon  the  manu- 
facturing plant  aforesaid.  Appeals  are  now 
prosecuted  from  both  judgments. 

Nath.  Pereles  &  Sons,  Daniel  W.  Sullivan, 
and  Alex.  L.  Strouse,  all  of  Milwaukee,  for 
appellants.  Merton,  Newbury  &  Jacobson, 
of  Waukesha,  for  respondent 

WINSLOW,  C.  J.  (after  stating  the  facta 
as  above).  [1-3]  We  meet  the  same  difficul- 
ty in  these  actions  as  in  the  action  of  Cointe 
V.  Congregation  of  St  John,  etc.,  143  N.  W. 
180  (present  term).  The  statute  requiring 
findings  of  the  ultimate  facts  has  not  been 
complied  with.  The  plaintiff  brought  the 
main  action  to  foreclose  a  lien  upon  the  rail- 
road, alleging  that  he  had  fully  performed 
his  contract;  at  the  close  of  the  evidence  he 
was  allowed  to  amend  his  complaint  so  as  to 
allege  that  he  was  prevented  from  full  per- 
formance by  the  refusal  of  the  defendant 
corporation  to  pay  the  plaintiff  on  monthly 
estimates  as  the  contract  required,  and  by 
failure  to  furnish  materials,  and  by  reason 
of  the  direction  of  the  company  that  he  cease 
work. 

The  referee's  report  finds  that  the  plain- 
tiff did  not  complete  his  contract  but  this 
finding  only  made  the  question  whether  the 
plaintiff  had  been  prevented  from  completing 
the  same  by  any  act  of  the  corporation  more 
vital.  The  ultimate  facts  in  this  regard  were 
whether  such  completion  had  been  prevented 
by:  (1)  The  failure  to  make  payments  as 
the  contract  required;  (2)  the  failure  to 
furnish  materials  as  the  contract  required; 
or  (3)  an  unjustifiable  direction  to  cease 
work.  Upon  neither  of  these  ultimate  facts 
was  there  any  finding,  either  by  the  referee 
or  the  court  This  situation  makes  it  neces- 
sary for  this  court  to  examine  the  evidence 
to  ascertain  whether  the  judgment  is  clearly 
supported  by  a  preponderance  of  the  evi- 
dence, and,  if  not  so  supported,  to  ascertain 
whether  the  preponderance  is  so  clearly  the 
other  way  that  Judgment  for  the  appellant 
should  be  ordered,  or  whether  there  should 
be  a  new  trial  id  order  to  accomplish  the 
ends  of  justice.  Closnit  v.  John  Arpin  L. 
Co.,  130  Wis.  258,  110  N.  W.  222. 

[4]  It  is  very  certain  that  the  contract 
sued  on  in  the  first  action  was  an  entire  con- 
tract and  that  it  was  never  substantially 
performed.  We  shall  spend  no  time  on  this 
question.  When  work  to  the  amount  of 
more  than  $3,000  remains  to  be  done  on  a 
$10,000  contract  it  would  be  absurd  to  say 
that  the  contract  was  substantially  per- 
formed. 

[{]  Turning  to  the  question  whether  the 
evidence  shows  that  the  plaintiff  was  pre- 
vented from  carrying  out  his  contract,  ei- 


ther by  failure  to  make  the  stipulated  pay- 
ments, or  by  failure  to  furnish  the  required 
materials,  we  are  compelled  to  say,  after 
careful  study  of  the  case,  that  neither  fact 
Is  proven.  The  provision  for  monthly  esti- 
mates was  not  regarded  as  essential  or  im- 
portant by  either  party  for  the  first  two 
months.  The  company  made  large  payments, 
which  on  December  19th  amounted  to  $5,- 
393.40.  Both  parties  then  seem  to  have 
agreed  that  an  estimate  of  the  work  remain- 
ing to  be  done  should  be  made  by  Mr. 
Blount  an  enginer  employed  by  the  Chicago 
&  North  Western  Railway,  and  who  was 
the  ■  engineer  in  charge  of  the  work.  Mr. 
Blount  made  an  estimate  showing  that  the 
work  still  to  be  done  amounted  to  $3,700. 
This  was  the  only  estimate  made,  and  the 
plaintiff  does  not  seem  to  have  ever  demand- 
ed another.  On  the  basis  of  this  estimate 
there  had  already  been  done  work  to  the 
amount  of  $6,950,  of  which  85  pee  cent 
would  amount  to  $5,907.50.  At  that  time  the 
defendant  company  had  paid  $5,393.40,  leav- 
ing on  this  basis  $514.10  as  the  amount  tben 
owing  on  the  85  per  cent  basis.  One  week 
later  the  defendant  company  made  a  written 
proposition  to  the  plaintiff,  offering  to  pay 
him  this  amount  and  also  offering  to  waive 
the  85  per  cent  clause  and  pay  plaintiff  the 
entire  balance  for  work  done  at  that  time, 
as  shown  by  the  estimate  of  Blount  amount- 
ing to  $1,042.50,  but  insisting  that  the  work 
must  be  completed,  and  requiring  consent  of 
plaintiff's  bondsmen  that  this  variation  be 
made  in  the  contract  before  making  the  pay- 
ment. 

We  are  entirely  satisfied  from  a  careful  pe- 
rusal of  the  evidence  that  the  plaintiff's  claim 
that  he  was  prevented  from  fulfilling  his  con- 
tract either  by  failure  to  make  the  monthly 
payments  or  by  failure  to  furnish  materials, 
is  without  any  substantial  foundation  In  the 
evidence.  There  was  some  delay  in  furnish- 
ing some  of  the  materials,  which  doubtless 
delayed  the  work  for  a  time,  but  the  claim 
that  it  prevented  ultimate  performance  is 
entirely  unsustalned.  The  plaintiff's  own 
evidence  la  contradictory  and  confusing  to  a 
degree;  at  one  time  he  says  that  If  he  had 
got  his  pay  December  19th  he  would  Iiave 
finished  the  work ;  at  another  time  that  if 
he  had  been  furnished  the  material  he  would 
have  finished  it;  at  another  time  that  he 
did  not  complete  it  on  account  of  lack  of 
ties,  spikes,  and  force  of  weather.  It  is 
admitted  that  about  January  ,26th,  and  aft- 
er the  defendant  had  again  demanded  the 
plaintiff  proceed  with  the  work,  a  gang  of 
men  in  plaintiff's  employ  were  set  to  work 
spiking  rails  to  ties; .  that  the  men  quit  work 
because  Mr.  Campbell  (defendant's  manager) 
came  along  where  they  were  at  work  and 
told  the  men  that  he  would  not  be  responsi- 
ble for  their  pay.  It  is  dear  that  at  this 
time  the  plaintiff  had  not  concluded  to  aban- 
don the  work,  and  It  iS/^quaUy  alear  that 
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tlie  materials  neceasary  had  been  on  hand 
for  a  considerable  time,  and  that  the  only 
real  obstacle  In  the  way  of  the  plaintiff 
was  the  fact  that  men  would  not  work  for 
Iilrn  because  they  were  afraid  they  could 
not  get  their  pay  unless  the  defendant  com- 
pany guaranteed  It.  The  defendant  company 
liad  never  contracted  to  do  this,  and  was 
not  obliged  to  do  it 

[•]  Not  only  does  the  evidence  faU  to  prove 
tlkat  the  plalntifTs  breach  of  contract  was 
tlie  result  of  defendant's  default,  but  It 
proves  quite  satisfactorily  the  reverse.  We 
conclude  that  there  can  be  no  recovery  upon 
the  contract  The  item  of  |25  for  extra 
'Work  done  at  a  cattle  pass  does  not  seem  to 
be  disputed,  but  it  is  quite  plain  that  It 
\irould  not  be  Just  to  order  a  recovery  for 
this  item;  In  view  of  the  circumstances  the 
court  must  apply  $25  from  the  payments 
already  made  to  the  discbarge  of  this  Item. 

We  are  urged  by  the  appellant  company 
to  direct  entry  of  Judgment  in  its  favor 
against  the  plaintiff  for  more  than  $4,000, 
being  the  sum  which  it  claims  it  was  obliged 
to  pay  out  to  complete  the  work  over  and 
above  the  contract  price  of  $10,650.  We 
bave  examined  the  evidence,  and  concluded 
tbat  the  claim  is  untenable.  The  estimate 
of  the  engineer  In  charge,  made  in  Decem- 
ber, was  that  the  work  could  be  completed 
according  to  the  contract  for  $3,700;  the 
referee  found  that  the  necessary  cost  of 
completion  was  $3,013.08.  We  are  clearly  of 
opinion  that  the  present  claim  of  appellant 
contains  large  sums  not  properly  within  the 
field  of  necessary  cost  Without  enlarging 
on  this  question,  we  simply  express  our  con- 
clusion that  upon  no  fair  estimate  could  the 
cost  of  completion  properly  exceed  the  un- 
paid balance  of  the  contract  price. 

As  to  the  second  action,  which  involves  a 
claim  for  grading  and  filling  about  the  com- 
pany's plant,  we  shall  state  simply  conclu- 
sions. 

[7]  While  the  complaint  charged  that  the 
company  and  the  defendant  Liindwurm  to- 
gether promised  to  pay  for  this  work,  and 
the  court  entered  personal  Judgment  for  the 
amount  of  the  work  against  both,  we  find  no 
evidence  that  Lindwurm  ever  made  sudi  a 
promise  or  became  personally  resirausible  for 
the  payment;  hence  the  personal  Judgment 
against  him  cannot  stand. 

[8]  In  other  respects  the  Judgment  seems 
to  be  right  It  was  admitted  on  the  trial 
that  such  filling  was  done  to  the  amount  of 
$405.30,  and  It  seems  to  have  been  work  en- 
tirely independent  of  the  building  of  the  rail- 
road. No  reason  is  perceived  why  the  plain- 
tiff should  not  have  a  lien  for  that  amount. 

[9]  A  motion  was  made  by  the  defendant 
company  after  the  trial  by  the  referee  to  con- 
solidate the  two  actions,  and  the  denial  of 
this  motion  is  alleged  as  error.  The  question 
of  the  consolidation  of  actions  is  always  one 


of  discretion  with  the  trial  court  E.  C.  F. 
&  S.  Co.  V.  Laycock,  92  Wis.  81,  65  N.  W. 
732.  It  Is  very  much  to  be  desired  that 
where  consolidation  is  possible  it  should  be 
ordered  by  the  trial  courts  in  the  Interest  of 
expediting  litigation  and  decreasing  the  ex- 
pense thereof.  Inasmuch,  however,  as  the 
conclusions  which  we  have  reached  dispose 
of  the  main  action  favorably  to  the  appellant 
and  relieve  it  of  any  possible  duplication  of 
costs,  the  question  becomes  to  all  intents 
and  purposes  academic,  and  we  do  not  feel 
obliged  to  pass  upon  It  in  this  case. 

So  far  as  the  action  to  foreclose  the  lien 
upon  the  railroad  right  of  way  is  concerned, 
the  Judgment  therein  must  be. reversed,  with 
costs,  and  the  action  remanded,  with  direc- 
tions to  dismiss  the  complaint  So  far  as 
the  action  to  foreclose  the  lien  upon  the 
plant  is  concerned,  that  part  of  the  Judg- 
ment adjudging  a  personal  recovery  against 
William  H.  Lindwurm  must  be  reversed 
without  costs,  and  the  remainder  of  the  Judg- 
ment must  be  affirmed  with  costs. 

It  is  so  ordered. 

SIEBBCKER,  J.,  took  no  part 


ZODROW  V.  STATE. 
(Supreme  Court  of  Wisconsin.    Oct  28,  1913.) 

1.  Intoxicating  Liquobs  (|  15*)  —  Pouce 
PowKB— Pbopebty  Rights  in  License. 

The  Legislature,  in  the  exercise  of  its  po- 
lice power,  has  plenary  authority  over  the  Rq- 
uor  traffic,  and  may  prohibit  it  altogether  or 
restrict  it  in  any  reasonable  manner,  regard- 
less of  the  constitutional  prOTisions  protecting 
property  rights;  and  hence  St.  1911,  §  1505d, 
limiting  the  number  of  saloons  to  one  for  every 
250  inhabitants,  but  providing  for  the  continu- 
ance of  existing  licenses  in  case  the  number 
in  any  mimlcipality  shall  exceed  the  ratio  to 
which  it  is  entitled  by  population,  but  prohibit- 
ing the  granting  of  new  licenses,  is  not  uncon- 
stitutional. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  17,  18 ;   Dec  Dig.  {  15.*} 

2.  Intoxicating  Liquobs  (§  46%*)— Requi.a- 
TION — Statutes — Constitutionality. 

St  1911,  §  1565d,  provides  that  after  July, 
1907,  licenses  to  sell  intoxicating  liquors  shall 
be  granted  one  for  each  250  inhabitants  or 
fraction  thereof  in  any  town,  village,  or  city, 
but  tbat,  in  all  cities  where  more  licenses  have 
been  issued  and  are  in  force  prior  to  July,  1907, 
than  permitted  under  such  limitation,  the  au- 
thorities may  issue  licenses  equal  in  number  to 
those  then  in  force,  but  no  additional  licenses 
shall  be  granted  until  the  increase  in  population 
brings  the  same  within  the  limitation,  and  that 
licenses  shall  be  issued  for  those  places  or  lo- 
cations for  wh'ch  licenses  were  issued  prior  to 
July,  1907,  unless  the  owner  shall  refuse  to 
lease  the  same,  or  they  shall  be  destroyed,  or 
the  license  shall  be  refused  by  operation  of  law, 
in  which  case  it  may  be  issued  to  some  other 
location.  Beld^  that  the  purpose  of  the  ex- 
emption of  existing  licenses  was  to  protect  those 
persons  already  engaged  in  the  business,  and 
consequently  one  who  was  neither  the  owner 
nor  lessee  of  premises  used  for  saloon  purposes 
at  the  time  the  law  went  into  effect  cannot  be 
licensed  to  engage  in  the  liquor  trade  by  rea- 


•For  oth«r  cases  aee  luune  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Ke7-No.  Series  &  Rep'r  Indexes 


694 


148  NOBTHWESTERN  BEPOBTEB 


(Wis. 


son  of  th«  forfeiture  or  lapse  of  some  of  the 
old  licenses,  where  the  number  of  licenses 
sought  to  be  issued  was  in  excess  of  the  num- 
ber allowed  by  population. 

[Bid.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  46^^.*] 

Timlin,  J.,  dissenting. 

Error  to  Municipal  Coart  of  MUwaokee 
County;  A.  C.  Backus,  Judge. 

Frank  Zodrow  was  coDTicted  of  selling  In- 
toxicating liquor  wltboQt  a  license,  and  be 
brings  error.    Alllnned. 

PlalntUt  In  error  was  convicted  In  the 
municipal  court  of  Milwaukee  county  and 
sentenced  to  pay  a  fine  for  bavlng  sold  at 
retail  Intoxicating  liquors  without  first  ob- 
taining a  legal  license  tberefor  from  the 
city  of  Milwaukee.  On  June  30,  1907,  the 
plaintiff  In  error  resided  In  the  town  of  Wan- 
watosa.  He  then  had  no  license  for  the  sale 
of  intoxicating  liquors  at  retail,  was  not  en- 
gaged in  the  saloon  business,  and  the  prem- 
ises he  now  occupies  were  not  then  occupied 
for  saloon  purposes,  nor  was  there  any  saloon 
license  outstanding  therefor.  iSlnce  that 
time,  and  prior  to  1U13,  the  territory  In 
which  his  saloon  is  now  located  was,  and 
now  Is,  annexed  to  the  dty  of  Milwaukee. 
On  July  5,  1913,  upon  proper  application  of 
the  plaintiff  in  error,  the  common  council  of 
th.e  city  of  Milwaukee  granted,  and  the  dty 
clerk  issued,  to  Mm  a  license  for  the  sale  of 
intoxicating  liquors  at  retail  for  the  place 
in  which  his  saloon  was  located  at  the  time 
of  the  allied  illegal  sale.  On  June  80, 1»07, 
the  territory  now  comprising  the  dty  of 
Milwaukee  contained  '2.;£i\  legally  licensed 
saloons.  In  July,  1913,  the  population  of 
Milwaukee  was  400,000.  This  would  entitle 
It  to  only  1,600  saloons  under  the  first  limi- 
tation of  secUon  1665d,  Stats.  1911.  But  by 
complying  with  the  provisos  of  said  section, 
2,224  licenses  might  be  issued,  provided  no 
lapse  had  occurred  since  1907.  It  appeared 
that  the  license  of  plaintiff  In  error  was' one 
of  a  batch  of  1,800  voted  for  as  a  whole. 
The  law  under  which  it  was  Issued  reads 
as  follows:  "Section  1565d.  On  and  after 
the  first  Tuesday  in  July,  1907,  the  number 
of  persons  and  places  which  may  be  licensed 
to  sell,  deal  and  traffic  In  malt,  ardent,  spirit- 
uous or  intoxicating  liquors  In  the  various 
towns,  villages  and  dtles  In  this  state,  shall 
be  and  hereby  are  limited  as  follows:  One 
such  license  may  be  granted  to  and  issued 
for  each  two  hundred  and  fifty  inhabitants 
or  fraction  thereof  in  any  town,  village  or 
d^  in  this  state,  such  population  to  be  de- 
termined by  the  last  preceding  state  or  na- 
tional census,  provided,  however,  that  in 
all  such  dtles,  villages  and  towns  where  a 
greater  number  of  licenses  may  have  been 
granted  or  Issued  and  in  force  on  or  prior 
to  the  thirtieth  day  of  June,  1907,  than 
would  be  permissible  under  the  foregoing 
limitation,  it  shall  be  lawful  and  the  local 
authorities  are  hereby  authorized  in  their 


discretion  to  grant  and  issue  licenses  equal 
in  number  to  those  granted  or  issued  and  in 
force  on  or  prior  to  said  last-mentioned  day : 
but  no  additional  licenses  in  number  shall 
be  granted  or  Issued  in  any  such  dty,  village 
or  town  until  the  Increase  in  population 
thereof  brings  the  same  within  the  foregoing 
limitation,  and  provided  further  that  licenses 
be  granted  or  issued  to  persons  for  those 
places  or  locations  for  which  licenses  were 
issued  or  granted  on  or  prior  to  the  thirtieth 
day  of  June,  1907,  unless  by  reason  of  a  re- 
fusal of  the  owner  to  lease  the  same  for 
such  purposes,  their  destruction  by  fire  or 
the  elements  or  the  same  be  refused  by  op- 
eration of  law  or  under  the  provisions  of 
this  act,  then  and  in  dther  of  such  cases 
such  license  may  be  issued  or  granted  to' 
some  other  location."  Defendant  below 
brings  the  case  to  this  court  upon  a  writ 
of  error  to  review  the  judgment  of  the  mu- 
nldpal  court  finding  him  guilty  and  Impos- 
ing a  fine. 

David  S.  Rose,  of  Milwaukee,  for  plaintiff 
in  error.  Walter  G,  Owen,  Atty.  Gen.,  and 
J.  E.  Messerschmldt,  Asst  Atty.  Gen.,  Ed- 
ward Yockey,  Dist  Atty.,  and  Henry  S.  Sloan, 
Asst  Dist  Atty.,  both  of  Milwaukee,  for  the 
State.  Bossell  Jackson  of  Milwaukee^  ami- 
cus curlse. 

VINJE,  J.  (after  stating  the  fkcts  as 
above.)  The  plaintiff  in  error  claims  tliat 
section  1665d,  Stats.  1911,  is  unconstltntional 
because:  (a)  It  violates  the  foorteenth 
amendment  to  the  federal  Constitution  in 
that  It  denies  to  all  the  property  owners 
within  the  dty  the  equal  protection  of  the 
laws;  (b)  it  creates  a  monopoly  in  favor  of 
2,224  places  and  against  30,000  places  with- 
in said  dty;  (c)  it  discriminates  In  favor  of 
2,224  property  owners  in  said  dty;  (d)  It  en- 
ables the  owners  of  2,224  pieces  of  property 
to  exact  extortionate  rents  because  they  are 
protected  from  competition;  (e)  it  is  class 
legislation  because  it  builds  up  a  class  and 
dothes  that  dass  with  special  privileges; 
(f)  It  destroys  the  right  of  home  rule  whldt 
the  dty  of  Milwaukee  enjoyed  before  the 
adoption  of  the  Constitution,  and  which 
was  not  taken  away  by  the  Constitution,  for 
while  the  law  fixes  the  number  of  saloons 
that  the  dty  may  have,  it  denies  to  the 
people  of  the  dty  the  right  to  say  where 
those  saloons  shall  be  located ;  (g)  it  deprives 
persons  of  thdr  property  without  due  pro- 
cess of  law,  for  by  depriving  any  property 
owner  of  the  right  to  lease  his  property  for 
any  purpose  for  which  his  ndghbor  may 
lease  his.  It  takes  from  him  one  of  the  at- 
tributes of  property;  Qi)  the  law  is  unrea- 
sonable because  it  confines  the  saloons  of 
the  dty  to  the  identical  places  they  occupied 
on  the  30th  day  of  June,  1907,  and  for  all 
time  they  may  not  be  changed,  except  in 
Infrequent  Instances,  where  cases  are  brought 


•Vor  other  cuea  see  same  topic  and  section  NVMBBR  In  Deo.  Dig.  ft  Am.  Dlx.  Kay-No.  Series  *  Rep'r  Iad« 


wis.) 


ZODROW  T.  STATS 


695 


within  the  exceptions  of  the  law,  wltliout 
regard  to  changes  in  condltlonB  tluit  of  neces- 
sity come  within  the  evolutions  tliat  are 
characteristic  in  municipal  life;  and  (1)  it 
takes   property   without  compensation. 

[1]  The  above  objections  to  the  constitu- 
tionality of  the  law  urged  by  plaintiff  in  er- 
ror are  set  forth  in  detail,  not  for  the  pur- 
I>ose  of  separate  treatment  In  the  opinion, 
but  to  show  that  they  were  raised,  and  that 
none  Iiaye  been  overlooked  by  the  court. 
Whether  all  the  rights  therein  claimed  to  at- 
tach to  property  or  to  persons  are  in  fact 
rights  or  privileges  which  the  Constitution 
or  the  laws  recognize  it  is  needless  to  dis- 
cuss or  determine  in  this  case ;  for  it  is  es- 
tablished by  early  decisions  of  this  court, 
as  well  as  by  other  courts,  that,  as  respects 
the  liquor  traffic,  the  Legislature  in  the 
exercise  of  the  police  power  has  plenary 
authority  to  prohibit  it  altogether,  or  to  re- 
strict it  in  any  reasonable  manner,  ijtate 
ex  rel.  Henshall  v.  Ludington,  83  Wis.  107; 
Wightman  T.  Devere,  33  Wis.  570;  license 
Cases,  5  How.  604,  12  U  Ed.  256;  1  Woollen 
&  Thornton,  Intox.  Uq.  {  79  et  seq.,  and  cas- 
es Cited.  The  justification  for  the  exerdse 
of  the  police  power  in  restraining  or  pro- 
hibiting the  sale  of  intoxicating  liquors  has 
been  stated  and  restated  by  the  courts  time 
and  again.  It  may  be  summed  up  as  rest- 
ing upon  the  fundamental  principle  that 
Society  lus  an  inherent  right  to  protect  it- 
self;  that  the  preservation  of  law  and  order 
is  paramount  to  the  rights  of  individuals  or 
property  in  manufacturing  or  selling  intoxi- 
cating liquors;  that  the  sobriety,  health, 
peace,  comfort,  and  happiness  of  society  de- 
mand reasonable  regulation,  if  not  entire 
prohibition,  of  the  liquor  traffic.  Unrestrict- 
ed, it  leads  to  drunkenness,  poverty,  lawless- 
ness, vice,  and  crime  of  almost  every  de- 
scription. Against  this  result  society  has 
the  inherent  right  to  protect  Itself — a  right 
which  antedates  all  Constitutions  and  writ- 
ten laws — a  right  which  springs  out  of  the 
rery  foundations  upon  which  the  social  or- 
ganism rests;  a  right  which  needs  no  other 
Justification  for  its  existence  or  exercise  than 
that  It  is  reasonably  necessary  in  order  to 
promote  tlie  general  welfare  of  the  state. 

Tested  by  these  fundamental  principles, 
and  without  going  into  a  detailed  discussion 
of  the  objections  raised  against  the  constitu- 
tionality of  the  law,  it  cannot  be  said  that 
it  unreasonably  affects  either  the  rights  of 
persons  or  property  in  the  sale  of  Intoxicat- 
ing liquors.  It  permits  a  saloon  for  every 
250  inhabitants,  presumably  adequate  facil- 
ities for  quenching  all  lawful  thirsts.  It  rea- 
sonably protected  all  persons  engaged  in,  and 
places  used  for,  the  sale  of  intoxicating  liq- 
uors at  the  time  it  went  Into  effect  If, 
Incidental  to  these  lawful  regulations,  it  so 
happens  that  temporarily  certain  places  or 
persons  are  given  a  preference,  or  that  rights 
theretofore  enjoyed  are  limited  or  entirely 
destroyed,  sndi  result  does  not  affect  the 


validity  of  the  act  Mngler  ▼.  Kansss,  123 
U.  S.  623,  8  Sup.  Ct  273,  31  L.  Ed.  205,  and 
cases  cited  ante.  As  soon  as  cities  grow  so 
that  they  will  be  within  the  ratio  limit,  or 
as  soon  as  they  vote  to  remain  vrithln  it,  all 
preferences  disappear.  The  preferences  cre- 
ated result  from  the  effort  to  temporarily 
protect  business  that  was  established  at  the 
time  the  law  went  into  effect  In  State  ex 
rel.  Marvin  v.  Larson,  153  Wis.  488,  140  N. 
W.  285,  the  constitutionality  of  the  law  was 
assumed,  and  we  perceive  no  reason  now 
why  such  assumption  was  not  well  founded. 

[2]  The  question  of  whether  or  not  the  proof 
shows  the  plaintiff  in  error  to  have  been  proi>- 
erly  convicted  depends  upon  the  construction 
to  be  given  to  the  two  provisos  of  the  law. 
In  State  ex  rel.  Marvin  v.  Larson,  153  Wis. 
488,  490,  491,  140  N.  W.  285,  286,  the  court 
said :  "The  main  thought  of  the  section  was 
doubtless  to  set  a  limit  which  should  adjust 
Itself  as  the  population  increased  or  diminish- 
ed, beyond  which  the  number  of  saloons  should 
not  go.  While  this  was  the  dominant  idea,  it 
was  also  realized  that  in  some  places  this  lim- 
it had  been  passed,  and  it  was  thought  that, 
where  premises  were  already  in  use  for  sa- 
loon purposes,  as  well  as  where  a  tenant  was 
obliged  to  remove  his  busluess  by  circum- 
stances over  which  he  had  no  control,  excep- 
tion might  be  made  in  favor  of  such  prem- 
ises or  such  tenant  The  theory  evidently 
was  that  the  law  might  operate  too  harshly 
and  summarily  if  provision  were  not  made 
to  protect,  in  some  degree  at  least  invest- 
ments already  lawfully  made."  Upon  fur- 
ther reflection  And'  reconsideration  of  the 
question  we  think  the  construction  there  in- 
dicated is  the  correct  one.  It  was  evidently 
the  legislative  puri>ose  in  enacting  the  pro- 
visos to  reasonably  protect  persons  engaged 
in,  and  places  used  for,  the  traffic  at  the  time 
the  law  went  into  effect,  rather  than  to  per- 
mit the  whole  number  of  licenses  then  out- 
standing to  be  reissued  indefinitely.  If  the 
latter  had  been  its  purpose  it  would  have 
been  easy  to  have  said  that  in  cities  exceed- 
ing the  ratio  the  present  number  of  licenses 
might  be  Issued  till  the  increase  in  popula- 
tion brought  the  number  within  the  ratio. 
But  it  did  not  do  that  It  made  the  further 
proviso  that  licenses  be  granted  or  iosued  to 
persons  for  those  places  or  locations  for 
which  licenses  were  issued  or  granted  on  or 
prior  to  the  30th  day  of  June,  1907,  unless 
they  came  within  the  exceptions  contained  in 
the  proviso,  thus  restricting  the  power  of 
cities,  where  they  grant  licenses  in  excess  of 
the  ratio,  to  grant  them  for  new  places  only 
to  the  owner  or  lessee  of  premises  used  for 
saloon  purposes  on  and  continuously  since  the 
30th  day  of  June,  1907,  who  has  been  de- 
prived of  the  use  of  such  premises  for  sa- 
loon purposes  in  any  of  the  ways  mentioned 
in  the  last  proviso  of  the  section. 

The  idea  was  to  protect  existing  liquor 
business  in  such  a  way  as  to  create  as  little 
hardship  as  possible  MoA  at  the  same  time 
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to  bring  tbe  Dumber  of  licenses  down  to  the 
ratio  as  8i>eedUy  as  lapses  In  the  reappUca- 
tlon  therefor,  and  the  growth  of  the  city, 
would  produce  such  result  By  this  method 
existing  business  was  adequately  protected, 
and  two  causes,  lapses  and  growth,  allowed 
to  operate  to  finally  bring  all  cities  within  the 
prescribed  ratio.  The  result  Is :  Two  classes 
of  cities  are  created  by  the  act;  one  issuing 
licenses  within  the  prescribed  ratio,  and  the 
other  issuing  licenses  In  excess  of  snch  ratio, 
but  not  in  excess  of  tbe  number  of  licenses  in 
existence  at  the  time  the  law  went  into  ef- 
fect. The  former  can  issue  licenses  to  new 
persons  and  new  places  in  their  discretion; 
the  latter  to  new  places  only  as  specified  in 
the  second  proviso.  State  ex  rel.  Marvin  r. 
Larson,  153  Wis.  488,  140  N.  W.  285.  The 
plaintiff  in  error  was  neither  the  owner  nor 
lessee  of  premises  used  for  saloon  purposes 
at  the  time  and  continuously  since  the  law 
went  into  effect;  hence  the  city  of  Milwau- 
kee, which  issued  licenses  In  excess  of  the' 
ratio,  was  powerless  to  grant  him  a  license 
for  a  new  location.  He  was  therefore^  law- 
fully convicted  and  sentenced. 
Judgment  aJBrmed. 

TIMLIN,  J.  (dissenting).  This  case  turns 
upon  the  construction  of  section  1565d,  Wla 
Stats.,  otherwise  chapter  484,  Laws  of  1907. 
But  it  Is  not  a  suit  for  construction  of  the 
statute.  The  point  at  issue  is  whether  the 
plaintiff  in  error  has  been  proven  guilty.  The 
construction  of  the  statute  is  before  us  only 
so  far  as  it  is  involved  in  the  question  of  the 
guilt  or  innocence  of  the  accused  under  tbe 
pleadings  and  evidence. 

The  instant  case  differs  somewhat  from 
State  V.  Larson,  153  Wis.  488,  140  N.  W.  285. 
The  latter  was  a  suit  in  equity,  in  which  It 
was  established  by  findings  of  the  trial  court 
that  prior  to  the  license  there  in  question  the 
city  had  Issued  licenses  in  number  more 
than  one  for  each  250  persons.  Also  that  the 
number  of  licenses  outstanding  on  June  30, 
1907,  was  154.  Six  of  these  places  were 
thereafter  used  and  kept  for  other  purposes, 
and  three  other  places  torn  down  and  de- 
stroyed and  not  rebuilt,  thus  leaving  not  to 
exceed  145  places  which  had  licenses  on  June 
30,  1907.  After  148  licenses  were  granted 
by  one  resolution  the  council  by  separate  res- 
olution granted  a  license  to  John  J.  Murphy, 
by  another  separate  resolution  a  license  to 
Jos.  F.  Kujawa,  making  150  licenses,  and 
then  by  separate  resolution  granted  the  li- 
cense in  question,  and  thereafter  granted 
two  other  licenses  for  two  old  places  for 
which  licenses  were  In  force  for  the  year 
ending  July  1,  1907.  These  facts  appear  from 
the  findings,  but  are  not  noticed  in  the  opin- 
ion of  this  court,  but  they  demonstrate  that 
at  the  time  license  was  issued  to  Larson  the 
city  had  exhausted  its  power  to  issue  li- 
censes. 

After  mature  reflection  I  am  convinced 
that  nothing  is  gained  In  the  way  of  Inter- 


pretation by  creating  or  imagining  several 
classes  of  (ities  affected  by  this  act  It  1« 
commonplace  that  classification  is  easy  and 
Interminable,  and  we  should  not  deceive  our 
selves  into  the  belief  that  we  have  gained  a 
step  forward  in  the  solution  of  a  problem 
because  we  have  achieved  the  easy,  but  often 
unhelpful,  step  of  segregation  of  a  class. 
Again,  so  t&r  as  classification  rests  on  the 
fact  that  the  city  had  on  June  30,  1907,  more 
retail  liquor  licenses  issued  and  outstandlnj; 
than  one  for  every  250  persons,  La  Crosse  In 
the  case  mentioned  and  Milwaukee  In  the 
instant  case  would  be  in  the  same  class.  We 
must  constantly  keep  in  mind  that  the  dty 
council  is  not,  by  this  act  obliged  to  issue 
license  to  any  person  or  place. 

In  State  v.  Larson,  supra,  this  court  agreed 
upon  a  construction  of  the  statute  in  ques- 
tion, substantially  to  the  effect  that  a  dtr 
might  exceed  the  limitation  of  one  license  to 
250  persons  only  in  case  such  additionU 
licenses  were  within  the  number  In  force  and 
outstanding  on  June  30,  1907,  and  only  to  ap- 
plicants proposing  to  conduct  the  retail  liquor 
business  at  a  place  licensed  on  June  30,  1907, 
except  in  cases  where  the  owner  had  refus- 
ed to  lease  his  premises  for  saloon  purposes, 
or  In  case  of  the  destruction  of  the  premises 
by  fire  or  by  the  elements,  or  in  case  where 
the  license  of  such  former  place  is  refused  by 
operation  of  law,  or  in  case  where  by  the 
provisions  of  said  chapter  484,  Umltlng  the 
licenses  to  one  for  every  250  persons,  the 
license  is  refused.  In  these  four  cases  li- 
censes might  be  Issued  for  some  other  loca- 
tion. The  statute  is  difficult  of  interpreta- 
tion, but  this  seems  to  me  a  fair  interpreta- 
tion, considering  all  its  provisions.  We  have 
there  the  several  commands:  (1)  Betail  liq- 
uor licenses  are  limited  in  number  to  one  for 
each  250  inhabitants ;  (2)  in  places  where  a 
greater  number  of  licenses  than  above  al- 
lowed have  been  in  force,  etc,  on  June  30, 
1907,  the  number  then  in  force  may  be  there- 
after issued ;  (3)  licenses  shall  be  granted  or 
issued  for  those  places  for  which  licenses 
were  granted  or  issued  on  June  30,  1907,  ex- 
cept in  four  specified  Instances ;  (4)  in  these 
last  instances  license  may  be  Issued  or  grant- 
ed to  some  other  location,  and  to  "a  person" 
not  necessarily  to  a  former  licensee. 

It  is  manifest  that  these  commands  can- 
not all  be  complied  with  unless  we  give 
"places"  priority  of  choice  or  the  first  call 
for  a  license.  If  there  are  the  same  places 
in  existence  as  were  licensed  on  June  30, 
1907,  all  desiring  a  license,  no  owners  re- 
fusing to  lease  for  such  purpose,  no  place 
destroyed  by  fire  or  the  elements,  no  place 
refused  by  operation  of  law,  or  under  tbe 
provisions  of  chapter  484,  supra,  and  each 
place  is  represented  by  a  person  of  proper 
character,  such  places  fix  and  limit  tbe 
number  of  licenses  that  may  be  issued. 
Where  any  of  these  places  drop  out  of  the 
saloon  business  by  reason  of  any  or  either 
of  these  four  enumerated  causes,  the  number 
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of  licenses  which  may  be  issned  is  not  thereby 
diminished.  But  where  any  of  the  places  li- 
censed on  June  30, 1907,  drops  out  of  the  retail 
liquor  business  for  any  cause  not  covered  by 
either  of  the  four  enumerated  causes  afore- 
said, the  number  of  licenses  In  excess  of  one 
for  each  250  persons  which  can  be  lawfully 
Issued  Is  diminished  accordingly.  This  fol- 
lows from  the  rule  "ezpresslo  unlus  exclusio 
alterlus."  In  no  case  can  the  number  of  li- 
censes Issned  exceed  those  In  force  on  June 
30,  1907,  and  In  case  those  In  force  on  the 
latter  date  were  equal  to  or  less  than  one 
for  each  250  persons,  no  license  can  Issue  In 
excess  of  one  for  each  250  persons.  This 
construction  follows  from  the  fact  that  places 
are  fixed,  definite,  and  ascertainable,  and  are 
described  as  entitled  to  a  license,  not  neces- 
sarily to  the  same  persons  who  held  a  li- 
cense at  that  place  on  June  30,  1907,  but  to 
some  qualified  person,  while  "persons"  must 
in  all  cases  possess  the  qualifications  pre- 
scribed In  section  1548,  Stats.,  namely,  they 
must  be  such  persons  as  the  common  council 
deem  proper  to  conduct  such  business.  In 
other  words,  an  existing  place  presenting  a 
competent  applicant  may  have  the  refusal  of 
a  liquor  license  unless  It  Is  eliminated  by 
some  one  of  the  four  causes  specified.  To  re- 
state this:  When  a  place  is  eliminated  for 
some  cause  not  specified  the  number  of  li- 
censes which  the  council  may  Issue  in  excess 
of  one  for  each  250  persons  is  reduced,  but 
when  a  place  is  eliminated  for  one  of  the 
specified  causes  such  number  Is  not  reduced. 
Whether  the  city  had  on  June  SO,  1907,  li- 
censes outstanding  In  excess  of  one  for  each 
250  persons,  equal  to  one  for  each  250  per- 
sons, or  less  than  that,  places  not  elimlaaced 
from  the  eligible  list  presenting  a  competent 
applicant  ought  to  be  first  considered,  and, 
provided  the  council  decides  to  grant  that 
number  of  licenses  and  a  competent  applicant 
Is  presented,  must  issue  first  to  the  old  places. 
In  State  v.  Larson,  supra,  it  was  establish- 
ed that  the  license  there  in  question  was  is- 
sued after  the  council  had  Issued  licenses 
amounting  to  more  than  one  for  every  250 
persons,  while  in  the  instant  case  no  such 
concession  is  made,  but  the  council  issued 
at  one  and  the  same  time,  1,822  licenses, 
among  which  was  the  defendant's  license 
This  exceeded  the  number  of  licenses  which 
the  dty  would  be  authorized  to  grant  at 
the  ratio  of  one  to  every  250  persons,  which, 
according  to  the  United  States  census  of 
1910,  of  which  we  take  Judicial  notice,  would 
have  been  1,496.  The  population  of  Mil- 
wautcee  at  that  time  was  373,857.  Some  ad- 
ditional territory  was  included  within  the 
dty  limits,  but  the  proof  is  defective  in  not 
showing  the  census  population  of  this  addi- 
tional territory,  and  we  are  unable  to  take 
judicial  notice  thereof  because  we  are  not 
Informed  when  the  city  limits  were  extend- 
ed, or  what  complete  census  precincts.  If 
any,  were  so  brought  into  the  dty.  If  the 
words  in  this  statute  "the   last  preceding 


state  or  national  census,"  mean  that  last 
preceding  the  enactment  of  the  statute  in 
question.  Instead  of  that  last  preceding  the 
issue  of  the  license,  we  would  be  thrown 
back  on  the  national  census  of  1900,  and  in 
that  case  at  the  ratio  of  one  license  to  each 
250  persons  the  number  of  licenses  would 
be  about  1,460.  I  am  inclined  to  think  the 
statute  refers  to  the  national  census  next 
preceding  the  issue  of  the  license,  because 
an  Increase  In  population  Is  mentioned,  which 
could  only  be  ascertained  from  the  coisus 
next  preceding  the  time  of  Issuing  the  li- 
cense. There  could  be  no  Increase  if  w& 
were  obliged  to  go  back  to  the  national  cen- 
sus next  preceding  the  enactment  of  the 
statute.  So  that,  among  these  1,822  licenses 
Issued  in  one  batch,  there  were  at  least  1,- 
460  or  1,496  valid  licenses.  Which  were  In- 
valid and  which  valid?  The  only  proof  offer- 
ed tending  to  show  that  the  license  of  the  ac- 
cused was  invalid  was  to  the  effect  that  he 
was  not  a  licensed  retail  liquor  dealer  in 
1907,  and  there  was  no  saloon  at  his  place 
at  that  time.  There  was  no  evidence  show- 
ing or  tending  to  show  how  many  of  the 
places  licensed  In  1907  were  discontinued  by 
dther  of  the  four  causes /mentioned.  There 
were  issued  and  outstanding  in  Milwaukee, 
on  June  30,  1907,  2,172  retail  liquor  licenses, 
and  in  the  territory  since  legally  annexed  to 
this  dty,  62  of  such  licenses,  making  2,224. 
I  have  some  doubt  whether  by  annexation  of 
territory  the  dty  acquired  the  power  to  is- 
sue 62  licenses  additional  to  those  outstand- 
ing in  the  dty  on  June  30,  1907.  The  stat- 
ute does  not  expressly  provide  for  such  con- 
dition, but  this  phase  of  the  case  was  not 
argued,  and  is  not  relevant  to  the  guilt  or 
innocence  of  the  accused,  so  I  merely  sug- 
gest the  doubt.  But,  taking  the  smaller 
number,  2,172,  how  many  of  these  were  elim- 
inated during  the  six  years  between  June 
30,  1907,  and  June  30,  1913,  for  causes  not 
specified  in  the  statute  in  question?  How 
many  were  eliminated  for  some  one  of  the 
four  specified  causes?  The  evidence  is  silent 
on  these  points.  If  the  old  places  requesting 
a  license,  plus  the  old  places  eliminated  or 
discontinued  by  reason  of  any  one  of  the  four 
specified  causes,  equaled  1,822,  then  all  the 
licenses  issued  in  one  bunch.  Including  that 
of  the  accused,  are  valid.  If  an  excessive 
niunber  of  licenses  were  Issued  by  this  issue 
of  1,822  licenses,  how  can  we  say  that  plain- 
tiff's license  is  among  the  Invalid  excess? 
The  statute  does  not  say  that  when  the 
place  has  lapsed  the  license  must  issue  to 
any  former  licensee,  and  it  does  say  that  the 
license  may  be  issued  to  some  place  other 
than  that  eliminated  for  one  of  the  four 
causes  specified.  If  no  place  has  been  elim- 
inated during  these  six  years  for  a  cause 
other  than  one  of  the  four  specified  causes, 
the  city  Is  entitled  to  issue  2,172  licenses  at 
least,  first,  to  old  places,  and  it  there  are 
not  so  many  old  places  because  of  some  drop- 
ping out  for  either  one  of  the  four  spedfied 
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causes,  then  to  new  places  altogetfaer  eaoal  In 
number  to  the  number  of  old  places  remaining 
plus  the  number  of  old  places  so  dropped  out 
The  statute  seems  to  be  clear  upon  the  latter 
point  Therefore,  without  evidence  that  there 
were  1,822  old  places  remaining  out  of  the 
2,172  places  licensed  on  June  30,  1907,  and 
without  evidence  that  there  was  no  case 
where  a  former  location  had  dropped  out 
for  any  one  of  the  four  spedfled  causes,  no 
case  Is  made  out  against  the  accused  be- 
cause we  must  presume  that  his  license  was 
Issued  in  lieu  of  a  license  outstanding  on 
June  30,  1907,  in  a  case  where  some  old  lo- 
cation or  ilaco  was  no  longer  eligible  for  a 
license  because  of  some  one  or  more  of  the 
four  spedfled  causes.  It  follows  that  the  in- 
validity of  the  license  in  question  has  not 
been  established.  This  should  reverse  the 
Judgment  of  conviction  for  lack  of  evidence 
to  support  it 


SHAW  V.  CBANDON  PRINTING  CO. 
(Supreme  Court  of  Wisconsin.    Oct  28,  1918.) 

1.  Libel  and  Slanoeb  (|  19*)— IiIBSlous  Ab- 

TICLE— In  Bf  UKNDO. 

While  plaintiff  was  a  candidate  for  super- 
visor, defendant  published  an  article  charging 
that  in  1908  he  hii  been  a  member  of  a  commit- 
tee appointed  to  sell  courthouse  bonds  of  the 
county,  that,  though  the  committee  had  received 
a  bid  of  $58,325  and  accrued  Interest  for  $55,000 
par  value  of  bonds,  the  committee  sold  the  bonds 
to  another  bidder  for  $66,000  flat,  thus  losing 
$3,325,  with  accrued  interest  amounting  to  more 
than  $1,200,  that  no  explanation  had  been  made 
by  the  committee  or  reason  given'  by  it  for  throw- 
ing away  $4,525  of  the  taxpayers'  money,  and 
that  it  was  generally  reported  that  one  of  the 
committee  was  a  tool  of  the  plaintiff,  and  yet 
he  bad  the  effrontery  to  ask  the  voters  to  elect 
him  supervisor.  BM,  that  such  article  sustain- 
ed an  innuendo  that  plaintiff  as  a  member  of 
the  bond  committee  betrayed  the  trust  reposed 
in  him,  and  accepted  a  bribe  from  the  success- 
ful bidder,  to  the  loss  and  damage  of  the  coun- 
ty, and  contrary  to  the  criminal  statutes  of  the 
state. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  K  98,  99;  Dec.  Dig.  |  19.*] 

2.  LiBKL  AND  Slander  (|  6*) — Spoken  ob 
WRTrTEH  Words— Wobds  Actionable  Feb 
Se. 

An  action  for  Ubel  may  he  sustained  for 
published  words,  though  the  same  words  if  spo- 
ken would  not  be  actionable  per  se. 

[Ed.  Note.— For  other  cases,   see   Libel  and 
Slander,  Cent  Dig.  |g  3-16;  Dec.  Dig.  {  6.*] 

3.  LiBEI.  AlfD   SLANDXB  (t  6*)— PXTBUOATtORS 

—"Libel." 

Everj  written  or  printed  publication  which 
implies  or  may  be  understood  to  imply  reproach, 
dishonesty,  scandal,  or  ridicule  of  a  person  is  a 
"libel"  if  false  and  maliciously  published. 

[Ed.   Note.— For  other  cases,   see  Libel   and 
Slander,  Cent  Dig.  Si  3-16;   Dec.  Dig.  f  6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol,  5,  pp.  4116-4126J 

4.  Libel   and    Slaudkb   (i   10*)— Libklocs 

WOBDS— PCTBLIC  ACTB. 

A  publication,  charging  that  plaintiff,  as  a 
member  of  a  county  bond  committee,  wrongful- 
sold  a  bond  issue  to  a  bidder  for  less  than 
e  amount  of  a  higher  bid,  causing  loss  to  tiie 
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county  of  $4,R25,  and  leading  the  reader  to  be- 
lieve that  this  was  brought  about  by  briber;, 
was  libelons.  • 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  41,  91-86;  Dec.  Dig.  { 
10.*] 

5.  Appeal  and  Erbob  (f  918*)— DismssAL  or 
CovPLAiKT— Review. 

Where  an  objection  to  the  complaint  for 
failure  to  state  a  cause  of  action  is  made  for 
the  first  time  at  the  trial  and  the  compiaiat  i« 
dismissed,  all  the  allegations  tl>ereof  must  be 
taken  as  true  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8713;  Dec.  Dig.  f  6l9.*] 

6.  Libel    and    Slandbb    ({    10*)— LacLom 
WoBDB— "Poi,incAL  Boss." 

Plaintiff  being  a  candidate  for  coun^  sn- 
pervisor,  an  article  published  concerning  him  in 
a  newspaper  durin{[  his  campai^  charging  liin 
with  being  a  political  l>oss,  with  ambition  to 
"break  into  the  county  board,"  and  that  he  wu 
a  reactionary  and  an  obstacle  in  the  path  of 
municipal  progress,  merely  meant  that  he  was  a 
ruling  power  in  politics,  or  In  a  faction  of  a 
political  party,  and  was  desirous  of  obtaining  a 
seat  on  the  county  board,  and  was  not  libeloaa. 
[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  41,  81-86;   Dec.  Di(.  { 

Appeal  from  Circuit  Court,  Forest  Coimtr; 
James  O'Neil,  Judge. 

Action  by  Samuel  Shaw  against  the  Crao- 
don  Printing  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Reversed. 

This  is  an  appeal  from  a  Judgment  of  the 
circuit  court  for  Forest  county  dismissing  the 
appellant's  complaint,  with  costs,  upon  ob- 
jection to  any  evidence  under  the  complaint 
on  the  ground  that  it  failed  to  state  a  cause 
of  action. 

The  complaint  Ifl  as  follows: 
"(Venue  and  TlOe.] 

"The  above-named  plaintifl,  Samud  Sbav, 
in  person,  complains  of  the  above-named  de- 
fendant, Crandon  Printing  Company,  a  co^ 
poration,  and  for  cause  of  Action  alleges: 

"l%at  said  defendant  is  a  domestic  cor- 
poration, with  its  prindpal  office  at  the  dt; 
of  Crandon,  in  said  Forest  county. 

"That  defendant  at  all  the  times  herein- 
after mentioned  was  the  editor,  publisher, 
and  proprietor  of  a  newspaper  published  at 
said  city  and  county. 

"That  said  newspaiter  was  published  week- 
ly, under  the  name  and  title  of  The  Forest 
Echo,  and  has  been  the  official  dty  news- 
paper for  said  dty  of  Crandon  from  tbe  time 
of  the  Incorporation  of  said  dty  in  Febru- 
ary, A.  D.  1909,  until  the  present  time. 

"That  such  newspaper,  as  plaintiff  is  In- 
formed and  believes,  has  a  wide  drculatlon, 
having  numerous  subscribers,  not  only  in  tbe 
dty  of  Crandon  and  Forest  county,  but  it 
also  circulates  in  other  counties  than  Forest 
and  in  other  states  than  Wisconsin. 

"That  plaintiff  has  been  a  subscriber  for 
said  newspaper  at  all  the  times  hereinafter 
named  and  set  forth  in  his  complaint  and 
now  is  such  subscriber. 

"That  plaintiff  bas  resided  In  said  Forest 
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county  ever  sliice  Its  creatiou  iii  th"  year  1885, 
And  In  tbe  state  of  Wisconsin  ever  since  the 
year  1852,  and  has  held  many  Important  posi- 
tions of  trust  and  conUdence  In  said  county 
and  state,  but  plaintUX  has  held  no  public  office 
of  any  kind  whatever  since  tbe  beginning  of 
tbe  year  1899,  when  he  completed  his  third 
term  of  office  as  district  attorney  of  Forest 
county,  Wis.,  and  ever  since  such  time  he  has 
t>een  and  now  is  a  private  citizen. 

"That  during  the  years  1905,  1906,  and 
1907  there  was  considerable  discussion, 
among  the  citizens  and  taxpayers  of  Forest 
county.  In  regard  to  the  unsafe  condition  of 
the  public  records  in  tbe  old  courthouse,  then 
standing  and  in  use  by  the  county;  that 
such  'courthouse  had  once  been  on  fire,  and 
was  saved  only  by  the  most  strenuous  efforts 
of  tbe  citizens  who  happened  to  hear  tbe  cry 
of  alarm;  that  such  fire  impaired  the  build- 
ing to  a  considerable  extent,  and  rendered 
tbe  keeping  of  the  public  records  therein  ex- 
ceedingly hazardous.  That  the  county  board 
of  Forest  county,  realizing  tbe  unsafe  condi- 
tion of  tbe  records  on  the  14th  day  of  Janu- 
ary, 1908,  adopted  a  resolution  to  bond  the 
county  to  the  amount  of  $85,000,  tbe  proceeds 
to  be  used  in  building  a  courthouse,  sberifF's 
residence,  and  Jail  for  said  county;  but,  ow- 
ing to  some  difficulty  which  arose,  this  reso- 
lution was  wholly  rescinded  on  January  17, 
1908,  or  three  days  after  its  adoption.  Short- 
ly after  said  date  the  county  board  adopted 
another  resolution  to  bond  the  county  to  the 
extent  of  $45,000  for  a  new  courthouse ;  but 
tliis  resolution  caused  a  great  deal  of  un- 
favorable comment  among  the  voters  of  the 
county,  for  the  reason  that  all  payments  of 
the  principal  were  deferred  for  10  years 
from  date  of  tbe  bonds,  and  the  last  series 
of  bonds  could  not  be  paid  sooner  than  20 
years  from  date  of  issue.  Because  of  ad- 
verse criticism  by  the  voters  of  tbe  several 
towns,  the  next  county  board  wholly  rescind- 
ed said  resolution,  known  as  'No.  2'  on  April 
23,  1908.  This  same  county  board  met  again 
on  September  23,  1908,  and  by  proper  resolu- 
tion resolved  to  bond  tbe  county  to  tbe  ex- 
tent of  $55,000  for  a  new  courthouse,  $5,000 
payable  on  April  1,  1910,  and  $5,000  each 
year  thereafter  until  all  the  bonds  should 
be  paid.  This  same  resolution  named  as  the 
committee  to  negotiate  the  sale  of  such  bonds 
two  of  tbe  members  of  the  county  board,  viz., 
H.  R.  Messer,  of  Laona,  and  J.  P.  Llbbey,  of 
Crandon ;  Samuel  Shaw,  this  plaintiff,  a  pri- 
vate citizen,  practicing  law  and  selling  real 
estate  at  Crandon,  was  named  as  the  third 
member  of  said  committee,  much  to  his  sur- 
prise and  greatly  to  his  Inconvenience.  The 
bonding  committee  was  urged  by  members 
of  tbe  county  board  to  make  a  loan  as  soon 
as  public  Interests  would  permit,  as  it  was 
desirable  to  tiegin  work  on  the  new  court- 
house without  delay.  Accordingly  said  com- 
mittee proceeded  with  all  dispatch  to  effect 
tlie  loan,  and  succeeded  so  well  as  to  com- 
plete its  duties  within  17  days  from  date 


of  its  appointment,  the  county  board  allowing 
this  plaintitF  as  compensation  for  his  services 
the  sum  of  $15,  such  sum  having  been  al- 
lowed to  plaintiff  by  said  county  board  viith- 
out  plaintiff's  making  any  charge  for  such 
services,  or  putting  in  any  bill  therefor; 
plaintiff,  however,  when  told  that  a  county 
order  In  such  amount  had  been  drawn  up  for 
him,  accepted  such  order  as  full  payment 
for  his  services,  and  never  asked  or  received 
any  other  compensation  or  consideration 
whatever. 

"That  on  the  2d  day  of  April,  1909,  the 
defendant,  with  Intent  to  defame,  maliciously 
composed,  wrote  and  published  In  said  news- 
paper of  and  concerning  the  plaintiff  tbe  fol- 
lowing false  and  defamatory  matter,  to  wit: 
'The  investigation  Into  tbe  recent  sale  of 
courthouse  bonds,  by  the  committee  appoint- 
ed by  the  county  board  for  that  purpose,  has 
developed  a  few  startling  things.  One  of 
them  is  that  the  Harris  Trust  Ck>mpany  of 
Chicago  and  New  York,  one  of  the  largest 
and  most  reputable  concerns  dealing  in  mu- 
nicipal bonds  in  the  United  States,  bid  for 
the  courthouse  bonds  $58,325  and  accrued  in- 
terest The  committee  sold  tbe  t>onds  to 
Thomas  J.  Bolger  &  Co.  of  Chicago  for  $56,- 
000  flat,  thus  losing  $3,325  and  accrued  inter- 
est. The  accrued  interest  would  amount  to 
more  than  $1,200.  The  bids  for  tbe  bonds 
were  substantially  in  the  same  form  by  both 
firms,  excepting  the  price.  No-  explanation 
has  been  made  by  the  committee,  or  reason 
given  by  it,  for  throwing  away  the  $4,525  of 
the  taxpayers'  money.  The  bond  conmiittee 
consisted'  of  J.  P.  Idbbey,  Samuel  Shaw 
(meaning  this  plaintiff),  and  H.  R.  Messer. 
The  record  shows  that  Mr.  Messer  voted 
against  accepting  the  smaller  bid.  It  is  gen- 
erally reported  that  Mr.  Llbbey  was  a  tool 
of  Mr.  Shaw  (meaning  this  plaintiff).  This 
leaves  the  responsibility  for  this  act  upon 
Mr.  Shaw  (meaning  this  plaintiff).  Tet  this 
man  Shaw  (meaning  this  plaintiff)  has  the 
effrontery  to  ask  the  voters  of  the  Fifth 
ward  to  vote  for  him  for  supervisor.' 

"Plaintiff  further  alleges  that  said  defend- 
ant corporation  published  tbe  aforesaid  arti- 
cle of  and  concerning  this  plaintiff,  and  in- 
tended thereby  to  charge,  and  in  fact  did 
charge,  that  this  plaintiff  as  a  member  of 
such  bonding  committee  betrayed  the  trust 
reposed  in  him  by  said  county  board,  and 
accepted  a  bribe  from  the  successful  bidder 
for  said  bonds,  for  such  betrayal  of  trust,  to 
the  great  loss  and  damage  of  said  Forest 
county,  and  contrary  to  the  criminal  statutes 
of  this  state  in  such  case  made  and  provided. 

"Plaintiff  further  alleges  that  the  forego- 
ing and  all  other  libelous  matter  set  out  in 
this  complaint,  was  published  with  the  knowl- 
edge, acquiescence  and  consent  of  the  mem- 
bers of  the  governing  body  of  defendant  cor- 
poration, and  that  such  corporation  has  never 
retracted  or  repudiated  such  libelous  publi- 
cations, or  any  of  them;  that  such  policy 
of  defendant  corporation  wasjictuated  by 
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malice  toward  plaintiff,  and  for  the  purpose 
of  wantonly  degrading  him  In  the  public  es- 
teem, and  of  Injuring  his  reputation  and  busi- 
ness ;  that  the  articles  which  form  the  basis 
for  this  action  were  actuated  by  the  same 
malicious  purpose,  and  were  published  in  ex- 
ecution of  such  purpose. 

"Plaintiff  further  alleges  that  the  ofBcers 
of  defendant  corporation,  as  shown  by  its 
last  report  on  file  In  the  office  of  the  Secre- 
tary of  State  of  Wisconsin,  are  the  follow- 
ing, to  wit:  President,  C.  O.  Deceker;  vice 
president,  P.  Shay;  secretary,  Edw.  Laird; 
treasurer,  B.  MoGlnley;  director,  W.  W. 
Waite — all  of  such  officers  being  of  Crandon, 
Wis.,  and  plaintiff  is  not  informed  who  are 
the  other  stockholders  In  said  corporation. 

"That  on  the  9th  day  of  April,  1909.  the 
defendant,  with  intent  to  defame,  malicious- 
ly composed,  wrote  and  published  in  said 
newspaper  of  and  concerning  the  plaintiff  the 
following  false  and  defamatory  matter,  to 
wit :  'Every  man  on  the  so-called  incorpora- 
tion ticket  was  elected.  Only  one  man  had  a 
close, run,  Alex.  Black  for  supervisor  In  the 
Fifth  ward,  who  was  opposed  by  the  boss 
of  the  reactionaries  (meaning  this  plalntifF). 
The  ambition  of  the  boss  (meaning  this  plaln- 
tifF) to  break  into  the  county  board  (meaning 
to  be  Illegally  or  corruptly  elected  a  member 
of  the  county  board  of  supervisors  of  Forest 
county)  was  perhaps  the  only  reason  why  a 
whole  contesting  ticket  was  put  in  the  field, 
so  soon  after  the  sweeping  defeat  a  few 
weeks  ago.  In  the  hope  of  personal  gain 
(meaning  moneys  to  be  illegally ,  taken  by 
plaintiff  from  the  treasury  of  said  Forest 
county)  he  (meaning  this  plaintiff)  was  will- 
ing to  sacrifice  his  (meaning  plaintiff's)  fol- 
lowers. His  (meaning  plaintiff's)  hope  was 
vain,  since  be  (meaning  this  plaintiff)  has 
gone  down  to  defeat  with  the  rest  of  the 
men,  who  tiave  stood  as  obstacles  In  the 
path  of  municipal  progress.  The  failure  of 
his  (meaning  plaintiff's)  last  campaign,  bol- 
stered as  it  was  by  questionable  tactics 
(meaning  some  corrupt  or  Illegal  act  by 
plaintlfT),  should  convince  the  boss  (meaning 
this  plalntier)  that  the  days  of  his  (meaning 
plaintiff's)  self-assumed  leadership  In  this 
community  are  over.  By  the  verdict  of  Tues- 
day he  (meaning  this  plaintiff)  stands  dis- 
credited by  the  people  of  his  (meaning  plain- 
tiff's) town.  Better  men — men  of  progress 
and  public  spirit — are  called  to  the  front 
It  is  well  for  the  new  dty  that  it  is  so.' 

"That  by  reason  of  such  publications  on 
April  2,  1909,  and  on  April  9,  1909,  plain- 
tiff has  been  seriously  damaged  in  his  busi- 
ness as  a  real  estate  dealer  and  in  his  pro- 
fession as  a  lawyer,  and  has  been  caused 
great  mental  suffering. 

"That  since  such  publication  of  libelous 
and  defamatory  matter  against  this  plaintiff 
as  above  set  forth,  said  defendant  corpora- 
tion has  printed  and  published  in  its  said 
newspaper  many  other  statements  showing 
malice  on  Its  part  against  plaintiff;    such 


statements  tending  to  bring  plaintiff  into 
public  hatred,  contempt,  and  ridicule^  to 
plaintltTs  great  damage. 

"That  by  reason  of  the  premises  plaintiff 
has  been  injured  in  bis.  reputation,  business, 
and  profession  in  the  sum  of  $10,000,  for 
which  he  prays  the.  Judgment  of  this  court, 
together  with  the  costs  and  disbursements  of 
this  action,  and  such  other  and  further  or- 
der. Judgment,  or  relief  as  to  the  court  may 
seem  Just  and  equitable." 

Samuel  Shaw,  of  Crandon  (George  H.  Daw- 
son, of  Crandon,  of  counsel),  for  appellant 
John  F.  Hooper,  of  Crandon,  and  A.  C.  Um- 
brelt.  of  Milwaukee,  for  respondent 

KEBWIN,  J.  (after  stating  the  facts  as 
above).  [1]  We  think  the  article  pubUshed 
on  April  2,  1909,  is  capable  of  the  meaning 
ascribed  to  it  in  the  Innuendo,  and  it  is 
alleged  that  the  article  was  published  mali- 
ciously. 

[2]  It  is  well  settled  that  an  action  for  libel 
may  be  sustained  for  published  words,  even 
though  the  same  words  spoken  would  not  be 
actionable  per  se.  Bradley  v.  Cramer  et  aL, 
59  Wis.  309,  18  N.  W.  268,  48  Am.  Rep.  511; 
Cary  et  al.  ▼.  Allen  et  aL,  39  Wis.  481 ;  Cot- 
trill  V.  Cramer  et  al.,  43  Wla  242. 

[3]  Words  which  tend  to  bring  a  person 
into  public  hatred,  contempt,  or  ridlcnle 
when  published  are  actionable,  though  the 
same  words  spoken  might  not  be.  Every 
written  or  printed  publication  which  implies, 
or  may  be  generally  understood  to  imply,  re- 
proach, dishonesty,  scandal,  or  ridicule  of 
the  person  is  a  libel  if  false  and  maliciously 
published.  Bradley  v.  Cramer  et  al,  supra; 
Gauvrean  v.  Superior  P.  Co.,  62  Wis.  403. 
22  N.  W.  726;  Solverson  t.  Peterson,  64  Wis. 
198,  25  N.  W.  14,  54  Am.  Rep.  60T;  Street 
v.  Johnson,  80  Wis.  455,  50  N.  W.  395,  14  L. 
R.  A.  203,  27  Am.  St  Rep.  42;  Robinson 
V.  Eau  Claire  B.  &  S.  Co.  et  al.,  110  Wis. 
369,  85  N.  W.  983;  Scofleld  ▼.  Milwaukee  F. 
P.  Co.  et  al.,  126  Wis.  81,  105  N.  W.  227, 
2  L.  R.  A.  (N.  S.)  691;  Wandt  v.  Hearsfs 
0.  A.,  129  Wis.  419,  109  N.  W.  70,  6  L.  R-  A. 
(N.  S.)  919,  116  Am.  St  Rep.  959,  9  Ann. 
Cas.  864;  Downer  v.  Tubbs  et  al.,  152  Wis. 
177,  139  N.  W.  820;  Cary  et  al.  v.  Allen  et 
al.,  supra;  Buckstaff  t.  Vlall,  84  Wis.  129,  54 
N.  W,  111, 

14,  S]  Under  the  foregoing  authorities  we 
think  It  clear  that  the  article  referred  to 
and  published  April  2,  1909,  Is  libelous.  Tbe 
defendant  answered  the  complaint  upon  the 
merits,  pleaded  Justification  and  truth  of  the 
matter  published,  as  will  appear  from  the 
statement  of  facts.  Objection  was  raised  to 
the  complaint  for  tbe  first  time  upon  tbe 
triaL  The  objection  was  sustained,  and  the 
complaint  dismissed,  so  that  for  the  purpose 
of  Uils  appeal  all  the  allegations  of  the  com- 
plaint must  be  taken  as  true.  At  the  time 
the  article  was  published  the  plaintiff  ww 
a  candidate  for  office,  and  the  article  ubvi- 
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onsly  was  published  with  intent  to  injurious- 
ly affect  his  candidacy.  We  think  the  ar- 
ticle would  ordinarily  be  understood  by  the 
reader  as  charging  plaintiff  with  gross  mis- 
conduct In  the  sale  of  the  bonds  referred  to, 
In  "throwing  away  the  $4,525  of  the  tax- 
payers' money"  by  accepting  the  smaller  bid. 
The  article  states:  "The  committee  sold 
the  bonds  to  Thomas  J.  Bolger  &  Ck).  of  Chi- 
cago for  $65,000  flat,  thus  losing  $3,325  and 
accrued  interest  The  accrued  interest  would 
amount  to  more  than  $1,200.  The  bids  for 
the  bonds  were  substantially  in  the  same 
form  by  both  flnna,  excepting  the  price.  No 
explanation  has  been  made  by  the  committee, 
or  reason  given  by  it  for  throwing  away 
the  $4,525  of  the  taxpayers'  money.  The 
bonding  committee  consisted  of  J.  P.  Llbbey, 
iSamuel  Shaw,  and  H.  R.  Messer.  The  record 
shows  that  Mr.  Messer  TOted  against  ac- 
cepting the  smaller  bid.  It  is  generally 
reported  that  Mr.  Llbbey  was  a  tool  of  Mr. 
Shaw.  This  leaves  the  responsibility  for  this 
act  upon  Mr.  Shaw.  Yet  this  man  Shaw 
lias  the  effrontery  to  ask  the  voters  of  the 
Fifth  ward  to  vote  for  him  for  supervisor." 
Taking  all  the  allegations  of  the  complaint, 
admitted  as  they  are  under  objection  to 
the  complaint  on  trial  for  want  of  facts  suffi- 
cient to  constitute  a  cause  of  action,  we  are 
satisfied  that  the  complaint  states  a  good 
cause  of  action  for  libel  on  the  article  pub- 
lished April  2,  a909. 

Some  of  the  cases  relied  upon  by  respond- 
ent involve  spoken,  not  written  or  printed, 
words,  and  are  not  controlling  In  the  Instant 
case.  The  cases  cited  Involving  libel,  or 
written  or  printed  words,  are  distinguished 
from. the  Instant  case.  Hofflnnd  v.  Journal 
Co.,  88  Wis.  369,  60  N.  W.  263,  was  where 
tbere  was  reference  in  the  published  article' 
to  a  deficit  In  the  ex-treasurer's  account 
but  no  direct  charge  was  made  against  him ; 
on  the  contrary,  the  article  stated  that  It 
was  claimed  that  the  shortage  was  for  fees 
collected  and  which  belonged  to  the  office 
and  not  to  the  county.  GiUan  v.  State  J.  P. 
Co.,  96  Wis.  460,  71  N.  W.  892,  Is  a  case 
where  the  article  referred  to  an  attack  upon 
the  University  of  Wisconsin,  and  It  was  held 
not  actionable  per  se  because  it  did  not  touch 
tbe  plaintiff  In  his  business  or  occupation, 
nor  convey  a  charge  of  moral  turpitude. 

In  Ruhland  v.  Cole,  143  Wis.  367,  127  N. 
W.  959,  the  distinction  is  well  drawn,  show- 
ing that  the  case  is  clearly  distinguishable 
from  the  case  now  before  us. 

The  late  case  of  Arnold  v.  Ingram,  151 
WU.  438, 138  N.  W.  Ill,  Is  also  cited  by  coun- 
sel for  respondent  as  supporting  thedr  con- 
tention. But  in  that  case  the  decision  turn- 
ed chiefly  upon  the  proposition  that  the  main 
parts  of  the  article  were  found  by  the  Jury 
to  be  tme.    The  opinion  also  discusses  tbe 


question  of  qnallfled  privilege,  or  tbe  right 
of  fair  comment  and  criticism,  and  other 
propositions,  but  does  not  reach  the  ques- 
tion here. 

On  the  point  that  the  article  does  not  Im- 
pute to  plaintiff  dishonesty  or  betrayal  of 
trust  counsel  for 'respondent  also  relies  upon 
Forest  County  v.  Shaw,  150  Wis.  294,  136  N. 
W.  642.  In  that  case  the  gravamen  of  the 
charge  was  a  breach  of  trust  by  plaintiff  as 
a  member  of  a  committee  of  the  county  board 
In  his  official  capacity,  and  the  court  held 
that  only  members  of  the  county  board  could 
act  upon  the  committee,  and  the  defendant  in 
that  case,  not  being  a  member  of  the  board, 
could  not  act  -  officially,  therefore  could  not 
be  guilty  of  official  misconduct,  and  that  the 
allegations  of  the  complaint  were  not  suffi- 
cient to  charge  the  defendant  personally  with 
fraud  so  as  to  make  him  individually  liable. 
It  is  said  In  the  opinion:  "Further,  there 
is  no  fact  alleged  that  impeaches  the  good 
faith  and  honesty  of  the  defendant  In  be- 
lieving the  bid  accepted  to  be  a  better  bid 
for  the  county's  interest  than  the  rejected 
one."  The  article  of  April  2d  Is  clearly  ca- 
pable of  the  meaning  that  plaintiff  was 
guilty  of  corrupt  misconduct  In  aiding  In  the 
disposal  of  the  bonds  and  thereby  defraud- 
ing the  county. 

[6]  Respecting  the  second  article  set  out 
In  the  complaint  and  dated  April  9,  1909, 
we  are  of  opinion  that  It  is  not  libelous. 
Tbe  substance  of  this  article  charges  the 
plaintiff  with  being  a  political  boss  coupled 
with  the  ambition  to  break  Into  tbe  county 
board.  This  simply  means  that  he  was  a 
ruling  power  in  politics,  or  In  a  faction  of 
a  political  party,  and  was'  desirous  of  ob- 
taining a  seat  on  the  county  board.  The 
reference  to  hope  of  personal  gain  In  the 
article  and  sacrifice  of  his  followers  obvi- 
ously was  Intended  to  charge  plaintiff  with 
securing  his  election  by  any  means  In  his 
power,  which  means  are  not  alleged  or  re- 
ferred to  as  being  dishonorable  or  dishonest 
To  charge  one  with  standing  as  an  obstacle 
In  the  path  of  municipal  progress  and  with 
being  a  reactionary  cannot  be  held  to  bring 
one  into  public  hatred,  contempt  or  ridicule. 
Nor  does  it  appear  that  the  reference  to 
questionable  tactics  was  libelous  in  the  con- 
nection In  which  It  was  used.  The  article  of 
April  9th  was  published  after  the  election, 
and  cannot  be  said  to  in  any  manner  Injure 
the  plaintiff  in  his  candidacy  for  office. 

Since  the  Judgment  must  be  reversed,  it  Is 
unnecessary  to  consider  the  question  of  costs 
in  the  court  below  discussed  by  appellant 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triat 

SIEBECKER,  J.,  took  no  part 
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OCONTO  COUNTY  v.  MacALLISTER  et  aLt 
(Supreme  Court  ot  Wiaconain.    Oct  28,  1913.) 

1.  Limitation  of  Actiorb  (|  6*)— Aotior  on 
Official  Bond. 

Rev.  St  1878,  i  4220,  which  was  in  force 
in  1891,  fixed  a  20-year  limitation  for  actions 
on  sealed  instruments.  In  January,  1891,  the 
term  of  a  defaulting  county  treasurer  expired. 
Laws  1893,  c.  268,  provides  that  whenever  any 
sum  shall  be  due  a  municipal  corporation  on 
any  official  bond,  action  to  recover  must  be 
commenced  within  three  years  from  the  time 
when  the  municipality  receives  knowledge  that 
there  is  a  default  in  the  condition  of  the  bond, 
and  that  it  is  entitled  to  recover,  and  in  case 
the  term  of  three  years  shall  have  expired, 
such  action  must  be  commenced  within  90  days 
from  the  passage  of  this  act  Rev.  St  1878, 
I  4976  (St  1911,  I  4976),  provides  that  when 
a  limitation  prescribed  in  any  act  shall  be  re- 
pealed, the  limitation  in  the  repealing  act  shall 
apply  only  to  such  remedies  as  shall  accrue 
subsequent  to  the  time  when  it  shall  take  ef- 
fect, and  the  previous  statute  shall  be  held  to 
continue  in  force.  Beld,  that  unless  the  mn- 
nicipality  had  notice,  for  three  years  prior  to 
the  enactment  of  Laws  1893,  c.  268,  of  the  de- 
fault of  the  treasurer,  the  20-year  limitation 
continued  in  force. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  18,  23;  Dec  Dig. 
i  6.*] 

2.  Limitation  or  Aotionb  (I  22*)— Action  oh 
Officiai,  Bond. 

Laws  1893,  c  268,  provides  that  actions 
upon  official  bonds  must  be  be^un  within  3 
years  from  the  time  a  municipahty  or  county 
receives  knowledge  of  the  fact  that  there  is  a 
breach  of  the  bond,  and  that  it  is  damaged, 
and  that  if  the  8  years  shall  have  elapsed  prior 
to  the  enactment  of  this  statute,  action  must 
be  brought  within  90  days  thereafter,  while 
Rev.  St  1878,  §  4220,  fixes  a  20-year  limito- 
tion  for  actions  on  sealed  instruments.  In  the 
revision  of  1898,  chapter  268  was  altered  by 
striking  out  the  90-day  provision,  being  made 
section  984,  while  section  4220  was  limited  so 
as  to  expressly  except  from  it  actions  on  offi- 
cial bonds.  A  connty  treasurer  defaulted  in  1897, 
and  also  in  1899.  Beld  that  as  Rer.  St  1878, 
I  4970,  in  force  during  the  entire  period,  con- 
tinued the  limitation  existing  when  the  action 
accrued,  the  county's  right  of  action  on  the  first 
default  was  governed  by  section  4220,  unless  it 
had  notice,  in  which  case  it  fell  within  the 
purview  of  Laws  1893,  while  its  right  of  action 
on  the  last  default  was  governed  solely  by  Laws 
1893  (St  1898, 1  984). 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  I  16;   Dec.  Dig.  |  22.*] 

3.  Limitation  of  Actions  (S  22*)— Limita- 
tion  Appucablb— Sealed   Instbuments— 

SCBOIX. 

An  instrument  in  the  form  of  a  bond,  con- 
taining a  penal  clause  with  a  defeasance,  and  a 
recital  that  it  was  sealed,  must  be  considered  a 
sealed  instrument  so  as  not  to  be  within  the 
six-year  statute  of  limitations,  even  in  the  ab- 
sence of  a  scroll  or  flourish  after  the  names 
of  the  signers;  the  bond  being  given  in  re- 
sponse to  a  statute  which  required  a  bond,  and 
therefore  imported  a  sealed  instrument 

[Eid.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  S  15;   Dec.  Dig.  {  22.*] 

4.  Statutes    (|    231*)— Constbuction— Pbe- 
vious  Acts. 

Where  a  session  act  was  embodied  in  a 
subsequent  revision  with  a  littie  change,  the 
court  in  construing  the  effect  of  the  revised 
statute,  may  consider  the  session  act;    for  it 


is  to  be  presumed  that  no  veir  radical  change 
was  intended. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent  Dig.  i  812;  Dec.  Dig.  |  231.*] 

6.  Limitation  or  Aotionb  (i  96*)— Conbibtjc- 
TioN— Definitions. 

In  construing  St  1898,  (  984,  requiring 
actions  on  official  bonds  to  be  brought  within 
three  years  after  a  municipality  or  county  ac- 
quires knowledge  of  the  breach  and  the  damage 
thereby,  mer^  definitions  of  particular  words 
used  in  different  connections  are  of  little  val- 
ue, but  the  intent  of  the  particular  legislation 
must  be  gathered;  knowledge  of  a  sentient  per- 
son being  quite  different  from  that  of  a  corpo- 
ration. 

[Ed.  Note. — ^For  other  cases,  see  limitatioB 
of  Actions,  Cent  Dig.  {f  337,  473,  474;  Dec 
Dig.  I  ».•) 

9.  Limitation  or  Actions  (|  95*)— Action 

ON  Officiai.  Bond— Knowlbdob. 

In  an  action  by  a  county  on  the  treasnr-  i 
er's  I>ond,  seeking  a  recovery  for  defalcation, 
the  county  is  not  under  St  1898,  {  984,  re- 
quiring such  actions  to  be  begun  within  three 
years  from  the  time  it  receives  knowledge  of 
the  default  and  the  damage,  as  a  matter  of  law, 
charged  with  knowledge  of  all  facts  which  an 
expert  accountant  might  have  discovered  by 
an  examination  of  the  treasurer's  books,  bat 
only  with  such  knowledge  as  might  have  l>een  | 
acquired  by  the  county  board  who  audited  liis  I 
account;  for  a  municipality  cannot  be  ctiarged 
with  'knowledge  of  any  matters  which  its  agents 
would  not  dfaoover  in  a  reasonable  examina- 
tion. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  337,  473,  474;  Dec. 
Dig.  S  96.*i 

7.  Limitation  of. Actions  (|  95*)  — Actions 
on  Bonds  or  OmcEBs— knowlxdoi:— Rbc- 

0BD8. 

In  actions  on  the  bond  of  a  county  treasur- 
er for  several  defalcations,  it  appeared  that  the  , 
treasurer  did  not  pay  over  all  of  the  sums  col-  ' 
lected  for  delinquent  taxes  and  fees  for  sales 
thereunder,  that  he  failed  to  make  the  dupli- 
cate receipts  required  by  statute,  or  to  enter 
to  his  accounts  the  sums  so  received,  but  with 
intent  to  deceive,  entered  receipts  for  a  less 
sum  than  received,  that  he  made  a  false  state- 
ment of  the  exact  amount  of  interest  and  fees, 
and  of  the  exact  amount  of  the  face  of  the  tax 
going  to  make  up  the  tax  certificates  carried  in 
his  certificate  account  and  that  neither  the 
county  nor  its  board  of  supervisors,  nor  any 
member  thereof,  had,  prior  to  August  1910, 
notice  or  knowledge  that  there  was  any  default 
However,  the  treasurer,  in  receiving  before  sale 
a  payment  of  taxes  returned  delinquent  enter- 
ed the  fact  and  date  of  such  payment  on  the 
proper  delinquent  retiirn  opposite  tiie  tax  so 
returned  delinquent,  also  a  reference  by  num- 
ber to  the  duplicate  receipt  for  such  payment 
but  that  he  failed  to  make  or  cause  to  be  conn- 
tersigned  by  the  county  clerk,  or  to  file  in 
that  official  s  office,  duplicates  of  the  receipts 
made  and  delivered  to  taxpayers.  Held,  that 
the  preparation  of  the  delinquent  return  did  not 
charge  the  county  with  knowledge  of  the  de- 
fault, under  St  1898,  i  984,  aDowing  three 
years  is  which  to  bring  such  actions  after  a 
county  has  received  knowledge  of  default  and 
its  injury,  and  hence  the  three-year  period  did 
not  begin  to  run  until  1910;  for,  the  law  not 
requiring  the  treasurer  to  make  the  entries  on 
the  delinquent  tax  list  which  was  retained  in 
his  office,  the  county  could  not  be  charged  with 
knowledge  of  its  contents,  particularly  as  sec- 
tion 984,  when  brought  into  the  revision,  was 
changed  by  omitting  the  words  "notice  and," 
immediately  preceding  "knowledge,"  and  the 
fact  that  the  treasurer  did  not  make  up   tbe 
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lists,  required  by  law  as  a  check  upon  him,  did 
not  give  the  board  of  supervisors  knowledge  of 
the  fact  that  there  were  any  defalcations. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  337,  473,  474 ;  Dec.  Dig- 
i  95.*] 
8.  Pleading  (§  214*)— Demubreks— EJftect. 

A  demurrer  admits  the  allegations  of  the 
complaint. 

[Ed.  Note.— For  other  cases,  gee  Pleading, 
Cent.  Dig.  H  625-534;   Dec.  Dig.  i  214.*] 

Appeal  from  Circuit  Court,  Oconto  County; 
Samuel  D.  Hastings,  Judge. 

Actions  by  Oconto  County  against'  Angus 
MacAlllater  and  others.  From  Judgments 
sustaining  demurrers  to  the  complaints, 
plaintiff  appeals.    Reversed  and  remanded. 

Adolph  P.  Lebner,  DlsL  Atty.,  of  Oconto 
Falls,  and  John  B.  Chase,  Asst  Dlst  Atty., 
of  Oconto,  for  appellant  Greene,  Fair- 
child,  North,  Parker  &  UcGlllan,  of  Qreen 
Bay,  fox  respondents. 

TIMLIN,  J.    In  each  of  these  three  actions 
tbe  appellant  county  seeks  to  recover  from 
the  county   treasurer   MacAUlster   and  the 
sureties  on  his  offldal  bond.    In  each  the  com- 
plaint was  demurred  to,  the  demurrer  sus- 
tained, and  thereafter  Judgment  entered  in 
favor  of  the  defendants.     In  each  the  com- 
plaint, except  as  to  dates,  omission  of  scroll 
hereinafter  mentioned,  and  names  of  sure- 
ties. Is  Identical.    One  synopsis  of  the  com- 
plaints Is  sufficient  to  show  the  questions 
arising  in  each.    The  complaint  averred  that 
MacAlllster  was  county  treasurer  of  the  ap- 
pellant, and  the  otlier  respondents  the  sure- 
ties on  his  official  bond.    The  town,  dty  and 
village  treasurers  In  a  given  year  returned  a 
stated  amount  of  taxes  delinquent,  and  tbe 
county   treasurer  In  that  year  collected  a 
stated  amount  of  such  taxes,  with  Interest 
and  fees,- after  tbe  delinquent  return  and  pri- 
or to  the  tax  sale,  and  also  collected  a  stated 
amount  of  Interest  and  fees  In  other  cases 
where  the  lands  were  sold  at  tax  sale.    Part, 
but  not  all,  of  the  moneys  so  collected  was  paid 
over  by  tbe  cotmty  treasurer.    These  aver- 
ments are  repeated  for  each  year  of  each 
term,  with  a  difference  only  In  amounts  and 
dates.    The  remainder  due  is  stated.    It  Is 
further  averred:    That,  while  treasurer,  re- 
spondent ftiUed  and  omitted  to  make  or  cause 
to  be  countersigned  or  to  file  or  cause  to  be 
filed  with  the  county  clerk  the  duplicate  re- 
ceipts required  by  section  1129,  Stats    That 
be  failed  to  make  entries  In  his  books  of  ac- 
count of  tbe  sums  so  received,  but  did  in 
fact  enter  la  said  books  for  such  receipts  a 
less  sum  than  that  received.     Thiit  he  en- 
tered In  said  books  a  false  statement  of  the 
actual  amount  of  Interest  and  fees,  and  a 
false  statement  of  the  actual  amount  of  the 
face  of  the  tax  going  to  make  up  tbe  aggre- 
gate of  tbe  tax  certificates  carried  In  bis  cer- 
tificate account,  thus  making  It  appear  that 
the  aggregate  sum  evidenced  by  certificates  of 


sale  contained  a  greater  amount  than  it  ac- 
tually contained,  and  therefore  a  less  amount 
of  Interest  and  fees  than  he  actually  re- 
ceived. In  each  year  the  treasurer  made 
and  filed  an  annual  report  containing  false 
statements  of  the  amount  of  these  delinquent 
taxes,  interest  and  fees  collected  by  him.  All 
of  these  omissions  and  false  entries  were  for 
the  purpose  of  concealing  from  the  plaintiff 
and  Its  county  board  the  fact  of  tbe  treasurer 
withholding  said  funds,  and  the  false  en- 
tries and  omissions  did  conceal  this  fact 
That  neither  the  plaintUt  county  nor  Its 
board  of  supervisors  or  any  member  of  the 
latter  had,  prior  to  August  29,  1910,  notice  or 
knowledge  that  there  was  any  default  in  tbe 
condition  of  the  treasurer's  bond,  or  that  the 
county  was  entitled  to  recover  thereon,  and 
the  appellant  and  Its  county  board  of  su- 
pervisors had  no  knowledge  or  Information 
that  the  treasurer  had  failed  to  account  as 
required  by  law,  or  that  he  had  unlawfully 
converted  said  sums  of  money,  or  any  part 
thereof.  Demand  upon  respondent  MacAl- 
llster was  made  before  the  commencement  of 
this  action,  and  on  November  19,  1910,  but  he 
neglected  and  refused,  etc.  Judgment  for  a 
stated  sum  is  asked.  By  stipulation  of  coun- 
sel we  are  also  to  treat  the  complaint  as  if 
it  contained  an  allegation  to  the  effect  that 
the  treasurer  In  receiving  before  sale  a  pay- 
ment of  taxes  returned  delinquent  entered 
the  fact  and  date  of  such  payment  on  the 
proper  delinquent  return  opposite  the  tax 
80  returned  delinquent  and  the  description 
of  land  on  Which  such  taxes  were  assessed 
or  the  name  of  the  person  paying  delin- 
quent personal  property  taxes,  together  with 
a  reference  by  number  to  the  duplicate  re- 
ceipt for  such  payment,  also  numbered  and 
kept  on  file  In  the  said  county  treasurer's 
office,  which  duplicate  receipt  showed  In  each 
case  the  tax  collector's  fees.  Interest  charg- 
ed, and  advertising  fee.  If  any,  included  In 
such  payment  The  complaint  avers  that 
MacAlllster  entirely  omitted  and  failed  to 
make  or  cause  to  be  countersigned  by  the 
county  clerk,  or  to  file  In  the  office  of  the 
county  clerk,  any  duplicates  of  the  receipts 
made  and  delivered  to  the  taxpayers.  This 
stipulation  seems  to  modify  the  averments  of 
the  complaint  to  the  extent  that  MacAllls- 
ter did  keep  a. duplicate  receipt,  not  counter- 
signed by  the  county  clerk  nor  filed  In  the 
office  of  the  latter,  but  on  file  In  tbe  county 
treasurer's  office,  and  that  this  duplicate  re- 
ceipt showed  in  each  case  tbe  tax  collector's 
fees.  Interest,  and  advertising  'fee,  and  It 
further  seems  to  ad,d  to  the  complaint  what 
is  equivalent  to  an  averment  that  MacAllls- 
ter did  enter  on  the  delinquent  tax  roll  op- 
posite tbe  property  taxed,  or  in  case  of  per- 
sonal property  opposite  the  name  of  the  per- 
son taxed,  the  fact,  date  and  amount  of  pay- 
ment 
For  convenience  of  reference  these  cases 


•For  other  cues  sm  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


704 


143  NORTHWESTEBN  BEPORTBB 


(Wli 


will  be  numbered  (1),  (2),  and  (3).  No.  (1) 
covers  tbe  county  treasurer's  term  ending  on 
the  first  Monday  of  January,  1891;  No.  (2) 
coTers  tbe  county  treasurer's  term  ending 
on  tbe  first  Monday  of  January,  1897;  and 
No.  (3)  sucb  term  ending  on  tbe  first  Mon- 
day In  January,  1899. 

[1]  Wben  tbe  cause  of  action  accrued  In 
No.  (1)  on  the  first  Monday  of  January,  1891, 
the  period  of  limitation  was,  by  section  4220, 
B.  S.  1878,  20  years.  Chapter  268,  Laws  of 
1893,  Introduced  a  new  limitation  applicable 
to  a  particular  condition  kfter  the  cause  of 
action  had  accrued  In  No.  (1).  It  contained 
no  repealing  clause,  nor  anything  Inconsist- 
ent with  the  continuation  in  force  of  sec- 
tion 4220,  except  as  to  the  special  case  cov- 
ered by  tbe  90-day  clause,  hereinafter  re- 
ferred to.  By  section  4976,  R.  S.  1878,  Stats. 
1898,  Wis.  Stats.  1911,  this  statute  of  limi- 
tation in  force  when  the  cause  of  action  ac- 
crued must  be  held  "operative  to  determine 
all  sucb  limitations  and  periods  of  time 
which  shall  have  previously  begun  to  run." 
It  does  not  appear  upon  the  face  of  the  com- 
plaint that  this  action  was  commenced  after 
tbe  first  Monday  of  January,  1911;  hence  if 
the  case  Is  covered  by  tbe  20Tyear  limitation 
in  force  when  the  cause  of  action  accrued 
at  tbe  close  of  the  county  treasurer's  term, 
the  right  of  action  is  not  barred,  unless  bar- 
red by  said  90-day  clause.  From  tbe  enact- 
ment of  chapter  268,  Laws  of  1893,  to  tbe 
revision  of  1898  there  was  no  change  in  the 
statutes  of  limitation  in  question.  Daring 
tbe  period  last  mentioned,  but  only  as  to 
-causes  of  action  accruing  during  that  period, 
there  were  (omitting  tbe  90-day  provision) 
two  statutes  of  limitation  In  force  affecting 
actions  on  ofilcial  bonds  under  seal,  viz.,  sec- 
tion 4220,  which  provided  a  period  of  20 
years  from  the  time  the  cause  of  action  ac- 
crued, and  chapter  268,  Laws  of  1893,  which 
provided  a  period  of  three  years  after  the 
municipality  had  received  both  notice  and 
Icnowledge  of  the  fact  that  there  was  a  de- 
fault in  the  conditions  of  the  bond,  and  that 
it  was  entitled  by  law  to  recover.  In  cases  in 
which  tbe  municipality  had  at  the  time  of 
tlie  passage  and  publication  of  this  act  of 
1893  sucb  notice  and  knowledge  for  three 
years  there  were  90  days  allowed  within 
which  to  bring  an  action.  Such  notice  and 
Icnowledge  would,  as  to  causes  of  action 
accruing  during  the  period  between  1893 
and  ISOS,  shorten  the  limitation  of  20  years 
to  3  years  In  case  of  notice  and  Icnowledge, 
and  In  the  particular  case  mentioned  to  90 
days.  The  revision  of  1898  brought  about 
a  change  in  chapter  268,  Laws  of  1893,  which 
became  section  984  of  that  revision,  by 
dropping  out  the  words  "notice  and,"  and 
by  omitting  the  provision  relating  to  suits 
within  90  days  and  otherwise,  so  that  the 
statute  thereafter  and  now  reads:  "Within 
three  yean  from  tbe  time  such  county 
•  •  •  received  knowledge  of  the  fact  that 
there  was  a  default  in  some  of  the  condi- 


tions of  such  bond  and  that  it  was  dam- 
aged because  thereof."  In  the  same  revi- 
sion section  4220  was  changed  so  as  to  ex- 
pressly except  from  it  those  sealed  instrn- 
ments  mentioned  in  said  section  984  of  the 
same  revision.  During  all  this  time  section 
4976,  Stats.,  was  and  it  still  is  in  force  and 
eflJect  By  force  of  the  last-mentioned  sec- 
tion the  statute  of  limitations,  which  Iiad 
begun  to  run  on  the  cause  of  action  pleaded 
in  No.  (1),  continued  to  run  and  to  govern  the 
time  within  which  such  action  must  be 
brought,  because  no  statute  otherwise  ex- 
pressly provided,  except  in  those  special 
cases  in  which  the  municipality  had  had  for 
three  years  both  notice  and  knowledge  of  tbe 
fact  that  there  was  a  default  in  the  condi- 
tions of  the  bond,  and  that  it  was  entitled 
by  law  to  recover  thereunder.  It  is  stgnifl- 
cant  that  in  order  to  have  this  effect  there 
must  be  both  notice  and  Imowledge,  not  only 
of  the  facts,  but  also  of  the  legal  rights  of 
the  municipality.  If  it  does  not  appear  up- 
on the  face  of  tbe  complaint  that  the  munic- 
ipality had  sucb  notice  and  knowledge  for 
three  years  prior  to  the  enactment  .of  said 
chapter  268,  the  limitation  provided  by  sec- 
tion 4220,  supra,  was  continued  in  force  by 
section  4976,  and  tbe  Judgment  la  No.  (1) 
must  be  reversed. 

[2,  S]  2.  In  No.  (2)  the  cause  of  action  ac- 
crued prior  to  the  revision  of  1808,  bnt  after 
the  enactment  of  said  chapter  268.  It  there- 
fore falls  within  the  purview  of  section  4976, 
Stata,  and  is  affected  by  two  limitations, 
viz.,  8  years  if  there  was  notice  and  knowl- 
edge, 20  years  if  there  was  not  Hence  the 
judgment  in  No.  (2)  mast  also  be  reversed, 
unless  the  county  Iiad  notice  and  knowledge 
as  stated  in  the  statute  or  unless  the  case 
can  be  distinguished  and  brought  under  the 
six-year  statute  of  limitations  by  reason  of 
tbe  fact  that  no  scroll  or  other  representa- 
tion o'f  a  seal  appears  opposite  the  names 
of  the  signers,  or  in  any  place  upon  said 
instrument  The  statute,  however,  required 
a  bond.  The  instrument  is  in  the  form  of 
a  bond,  contains  a  penal  clause  with  a  de- 
feasance, and  also  tbe  following:  "Sealed 
with  our  seals  and  dated  this  27th  day  of 
November,  A.  D.  1894."  Under  such  cir- 
cumstances this  must  be  considered  a  sealed 
Instrument  Tbe  mere  omission  of  a  scroll 
or  flourish  after  the  names  of  the  signers 
would  be  quite  a  filmsy  ground  of  distinction, 
and  cannot  outweigh  the  consideration  that 
the  statute  required  a  bond  which  inaporta 
a  sealed  instrument,  that  the  instrument  is 
is  the  form  of  a  bond,  and  that  it  is  ex- 
pressly stated  to  be  sealed  with  the  seals  of 
the  signers. 

Nos.  (1),  (2),  and  (3).  The  ^use  of  action 
in  No.  3  accrued  after  the  revision  of  18US 
went  into  effect,  and  after  causes  of  action 
on  the  official  bonds  mentioned  in  sectloD 
984,  Stats.  1898,  were  expressly  excepted 
from  the  provisions  of  section  4220,  Id., 
therefore  is  governed  solely^x,  p^ptlon  981, 
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Id.  Bat  this  Btatate  as  It  appeared  In  said 
chapter  268  also  affected  No.  (1)  if  at  tbe 
time  of  its  enactment  the  ooimty  had  had 
for  three  years  such  notice  and  knowledge, 
and  No.  (2)  if  after  the  passage  of  the  said 
act  of  1893,  and  before  the  commencement 
of  this  action,  the  county  had  for  three 
years  or  more  such  notice  and  knowledge. 

Appellant's  counsel  have  cited  us  to  Ju- 
dicial definitions  of  the  word  "knowledge" 
as  distinguished  from  notice  in  a  contract 
of  suretyship  (First  Nat  Bank  t.  United 
States  F.  &  G.  Co.,  150  Wis.  601,  609,  137  N. 
AV.  742) :  In  a  statute  relating  to  supplemen- 
tal pleadings  (Peoples  t.  Carrol,  58  Tenn. 
417);  in  a  contract  of  suretyship  (Fidelity, 
etc.,  Co.  T.  Bank,  97  6a.  634,  25  8.  E.  392,  33 
L.  R.  A.  821,  54  Am.  St  Rep.  440);  under  a 
statute  making  criminal  all  receipt  of  depos- 
its with  knowledge  that  the  bank  is  unsafe 
or  insolvent  (Utley  v.  Hill,  155  Mo.  232,  55 
S.  W.  1091,  49  L.  R.  A.  323,  78  Am.  St  Rep. 
569) ;  In  a  statute  relating  to  duties  of  prose- 
cuting attorney  (State  t.  Ransberger,  106 
Mo.  135,  17  S.  W.  290);  distinction  between 
knowledge  and  actual  knowledge  (Kirkham 
V.  Moore,  30  Ind.  App.  549,  65  N.  E.  1042) ; 
between  knowledge  and  belief  (Ohio  Valley 
Ck>ffin  Co.  V.  Goble,  28  Ind.  App.  362,  62  N. 
E.  1025);  between  the  words  "knowledge" 
and  "notice"  (Clarke  v.  Ingram,  107  Ga.  585, 
33  S.  E.  802;  Levins  ▼.  Peeple's  Grocery  Co. 
[Tenn.]  38  S.  W.  733). 

£4,  S]  These  cases  are  of  little  aid  in  con- 
struction. We  may  look  at  chapter  268,  su- 
pra, to  aid  us  in  determining  the  proi)er  con- 
struction of  section  984,  supra,  for  It  may 
be  presumed  that  no  very  radical  change  was 
Intended  by  the  revision.  Knowledge  of  a 
fact  or  condition  and  "knowledge  of  the  fact 
that  there  was  a  default  In  some  of  the  con- 
ditions of  such  bond,  and  that  it  was  dam- 
aged because  thereof  can  easily  be  differen- 
tiated. Knowledge  of  a  sentient  person  is 
quite  different  from  knowledge  of  a  munic- 
ipal corporation.  The  subject  of  the  legis- 
lation, the  context  the  associated  words, 
and  the  mischiefs  which  the  particular  stat- 
ute was  intended  to  guard  against,  as  well 
as  the  consequences  of  a  particular  Interpre- 
tation, all  factors  in  arriving  at  correct  re- 
sults, make  mere  Judicial  definitions  of  par- 
ticular words  used  in  a  different  connection, 
and  with  reference  to  a  different  subject, 
quite  subordinate  aids  if  any  aid  in  inter- 
pretation. 

The  respondents  dte  Black  v.  Black,  64 
Kan.  689,  68  Pac.  662,  667 ;  Lewis  v.  Duncan, 
66  Kan.  306,  71  Pac.  577;  Irwin  v.  Holbrook, 
32  Wash.  349,  73  Pac.  360;  Board  of  Com'rs 
T.  Renshaw,  28  Okl.  66,  99  Pac.  638,  22  L, 
R.  A.  (N.  S.)  207;  Latalllade  v.  Orena,  91 
Cal.  565,  27  Pac.  924,  25  Am.  St  Rep.  219; 
Wood  T.  Carpenter,  101  U.  S.  135,  25  L.  Ed. 
807;  Laird  v.  Kllboum,  70  Iowa,  83,  80  N. 
W.  9;  Shelby  County  v.  Bragg,  135  Mo.  291, 
36  S.  W.  600 ;  State  T.  Yates,  231  Mo.  276, 
143  N.W.— 15 


132  S.  W.  672;  Board  of  Superrisors  t.  Vin- 
cent 65  Mich.  603,  33  N.  W.  44.  These  cases 
relate  to  the  discovery  of  fraud  under  stat- 
utes of  limitation  which  provide  that  the 
statute  shall  begin  to  run  at  the  time  of  the 
discovery  of  the  fraud,  or  which  relate  to  the 
concealment  of  the  cause  of  action  and  pro- 
vide that  the  statute  shall  begin  to  run  from 
the  time  of  its  discovery,  or  the  discovery 
of  the  facts  constituting  the  fraud  or  the 
concealment  They  throw  little  light  upon 
the  question  of  construction  here  involved 
on  account  of  the  difference  in  expression 
and  difference  In  the  subject  legislated  up- 
on. They  are  somewhat  analogous,  but  the 
analogy  is  far  from  perfect  Generally 
speaking  they  are  in  line  with  O'Dell  v. 
Bumham,  61  Wis.  562,  21  N.  W.  635,  where, 
however,  it  was  said,  quoting  McMahon  v. 
McGraw,  26  Wis.  622:  "'The  discovery  by 
the  aggrieved  party  of  the  facts  constituting 
the  fralid'  Is  an  actual  discovery,  and  not  a 
mere  constructive  discovery."  In  Ludlngton 
V.  Patton,  111  Wis.  208,  it  was  said  at  page 
242,  86  N.  W.  571,  at  page  581 :  "It  must  be 
conceded  that  the  statute  of  limitations  com- 
menced to  run  against  the  appellant  from 
the  time  she  obtained  knowledge  of  the 
fraud,  or  might  have  obtained  such  knowl- 
edge by  the  exercise  of  reasonable  dillgenca" 

In  State  v.  Chicago  &  N.  W.  Ry,  Co.,  132 
Wis.  845,  at  360,  112  N.  W.  515,  this  question 
is  considered  with  reference  to  an  alleged 
concealment  of  a  cause  of  action,  where 
no  statute  provided  that  such  concealment 
should  extend  the  i)erlod  of  limitation.  This 
is  a  situation  quite  different  from  that  In  the 
case  at  bar.  There  was  there  no  such  stat- 
ute, no  false  entries,  no  contrivance  upon 
the  part  of  the  defendant  to  mislead  tbe 
plaintiff,  and  nothing  to  show  but  that  the 
plaintiff  had  full  opportunity  to  make  an  in- 
vestigation of  the  business  so  as  to  ascertain 
whether  the  reports  of  the  defendant  were 
correct  It  has  very  little  bearing  upon  tbe 
question  of  construction  of  a  statute  like 
that  before  us. 

[6-S]  VThat  follows  Is  relevant  to  all  tbe 
cases  Nos.  (1),  (2),  and  (3).  The  learned  dr- 
cult  Judge  stated  the  question  to  be  "whether 
tbe  county  is  chargeable  with  knowledge  of 
all  that  the  records  showed  relative  to  er- 
rors in  the  treasurer's  account  submitted  for 
audit  by  the  county  board  at  the  close  of 
his  term,  although  they  did  not  its  a  matter 
of  fact  make  such  examination  of  books  and 
vouchers  in  their  possession  as  to  discover 
existing  errors.  It  not  being  claimed  that 
actual  knowledge  of  a  defalcation  existed 
until  discovery."  He  then  proceeded  as  fol- 
lows: "So  far  as  the  question  is  concerned, 
I  do  not  think  that  it  makes  any  difference 
how  easy  or  difficult  it  may  be  to  ascertain 
the  facts  from  the  books  or  documents  which 
it  Is  the  duty  of  the  board  to  examine  in 
auditing  the  treasurer's  account  •  •  • 
If  the  county  officers,  and  through  them  the 
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cotmty,  are  chargeable  with  knowledge  of 
anything  that  an  inspection  of  the  books  and 
records  would  disclose,  they  are  chargeable 
with  everything  that  such  inspection  wonid 
disclose."  We  cannot  approve  of  this  view 
of  the  statute.  According  to  this,  it  would 
require  less  to  charge  one  with  knowledge 
than  It  does  to  charge  one  with  notice;  for 
the  officers  would  under  common  law  be 
only  chargeable  with  notice  of  what  an  ordi- 
narily diligent  investigation  would  disclose. 
Knowledge  is  more  than  notice.  It  may  or 
may  not  flow  from  notice,  depending  some- 
times upon  the  kind  of  notice,  whether  ac- 
tual or  constrnctive,  the  extent  of  notice, 
the  relationship  of  the  parties,  and  the  degree 
of  knowledge  required  by  the  statute.  This 
construction  would,  in  practical  effect,  make 
the  statute  operate  as  a  simple  three-year 
limitation,  because  in  all  cases  such  knowl- 
edge could  be  acquired  by  an  ez];)ert  account- 
ant, except  where  the  records  and  memoran- 
da were  out  of  existence.  We  are  not  cer- 
tain in  this  connection  what  the  learned  cir- 
cuit court  meant  by  "books  and  documents." 
If  he  referred  to  the  duplicate  receipts 
not  countersigned  as  required  by  law,  and 
not  filed  with  the  county  clerk  as  required 
by  law,  but  left  in  the  office  of  the  county 
treasurer,  these  were  not  official  documents 
or  records,  and  there  was  no  duty  to  look 
for  them  among  the  flies  of  the  county  treas- 
urer's office,  where  they  had  no  legal  right 
to  be.  If  he  referred  to  the  return  of  de- 
linquent taxes  required  by  section  vua.  Stats., 
that  was  a  record  required  by  law  to  be 
kept,  and  If  duly  yerlfled  (section  1114)  was 
evidence  of  the  amount  of  taxes  r^umed 
delinquent,  but  we  have  been  referred  to  no 
statute,  and  have  found  none,  making  it  the 
duty  of  the  county  treasurer  to  indorse  pay- 
ments of  delinquent  taxes  upon  this  delin- 
quent return.  On  the  contrary,  the  statute 
makes  It  the  duty  of  the  county  treasurer,  at 
the  time  the  return  of  delinquent  taxes  is 
made  to  him,  to  deliver  to  the  officer  making 
such  return  a  certificate  of  the  amount  of  de- 
linquent taxes  so  returned,  which  shall  be 
delivered  to  the  county  clerk,  who  shall  file 
the  same  in  bis  office.  The  county  treasurer 
Is  forbidden  to  satisfy  the  bond  of  the  town, 
village,  or  city  treasurer  until  this  certifi- 
cate is  delivered  to  the  county  clerk  and  filed 
in  the  office  of  the  latter.  The  county  treasur- 
er, therefore,  must  see  that  this  is  done.  The 
purpose  of  filing  this  certificate  with  the  coun- 
ty clerk  is  to  hare  a  check  upon  the  county 
treasurer,  and  so  as  to  charge  the  latter  with 
the  whole  amount  of  taxes  returned  delin- 
quent, and  It  forms  the  proper  record  to  be 
referred  to  in  settlement  with  the  county 
treasurer.  When  any  tax  on  lands  returned 
delinquent  is  paid  to  the  county  treasurer  be- 
fore sale,  with  interest  and  charges,  the 
treasurer  is  required  to  execute  duplicate  re- 
ceipts thoefor,  each  countersigned  by  the 


county  clerk,  showing  the  name  of  the  per- 
son paying  tbe  same,  the  date,  amount,  and 
description  of  land,  etc.,  and  one  of  these 
shall  be  delivered  to  the  taxpayer  and  the 
other  filed  by  the  county  clerk.    Section  1129. 
We  may  presume  that  the  county  board  had 
knowledge  of  the  failure  to  have  counter- 
signed and  to  file  these  duplicate  rec^pts 
with  the  county  clerk,  but  the  statute  requires 
more  than  this.    There  must  also  have  been 
knowledge  that  the  county  was  damaged  by 
such  failure.    This  Is  also  a  check  upon  the 
county  treasurer,  and  these  two  are  the  le- 
gal vouchers  or  records  for  settlement  with 
the  county  treasurer,  and  not  the  entries  or 
memorandum  of  the  county  treasurer  on  the 
delinquent  tax  return  kept  in  his  office.    The 
law  does  not  require  such  entries,  but  a  dif- 
ferent record  in  another  office  and  in  a  dif- 
ferent form.    See,  also,  section  1141.    These 
requirements  tend  to  show  that  the  county 
clerk's  office  must  contain  all  data  necessary 
for  a   settlement  and   accounting  with   tbe 
county  treasurer.    What  would  be  the  result 
had  the  county  board  or  Its  committee  actu- 
ally seen  the  delinquent  tax  return  with  this 
memorandum  indorsed  thereon  we  need  not 
speculate.    It  is  sufficient  that   they   were 
not  required  to  look  in  such  a  place  for  data 
which  the  law  provided  should  be  kept  else- 
where^ and  in  a  dlflferent  and  more  authentic 
form,  verified  by  a  different  officer,    lliese 
being  the  two  facts  added  by  stipulation,  we 
think  they   did  not  overcome  the  positive 
averments  of  lack  of  knowledge  found  in  the 
complaint,  coupled  with  the  charges  of  false 
entries,  deception,  and  fraud  practiced  by 
the  county  treasurer.    Of  course  this  must 
be  understood  to  mean,  not  that  we  find  tliat 
false  entries  were  made,  or  that  fraud  ex- 
isted.   Indeed  there  is  some  perceptible  sug- 
gestion to  the  contrary,  but  it  means  that 
these  matters  are  sufficiently  alleged. 

Under  our  liberal  rules  of  pleading  lack  of 
knowledge  is  sufficiently  averred  In  the  com- 
plaint, and  hence  it  is  admitted  by  demur- 
rer, except  as  to  these  two  matters  above 
mentioned.  By  these  the  averment  of  lack 
of  knowledge  is  not  avoided.  Under  such  a 
complaint  the  plaintiff  may  prove  a  condi- 
tion of  absence  of  official  or  proper  entries 
and  presence  of  false  and  misleading  entries 
sufficient  to  establish  lack  of  knowledge  on 
its  part,  and  so  surcharge  and  falsify  any  ac- 
count heretofore  stated  between  the  county 
and  Its  treasurer.  This  applies  to  amounts 
alleged  to  have  been  collected  at  the  sale,  as  ' 
well  as  to  those  collected  before  sale.  In  the 
interpretation  of  said  chapter  268  and  said 
section  984  we  must  bear  in  mind  that  they  | 
deal  only  with  causes  of  action  accruing  to 
municipal  oorporatlous,  and  only  with  notice 
to  and  with  the  knowledge  of  municipal  cor- 
porations and  relate  to  actions  against  fldu- 
daries. 

The  knowledge  of  a  mtmldpal  coiporatlon 
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Is  quite  dlsUn^Bhable  from  knowledge  on  the 
part  of  a  natural  person  or  a  business  corpo- 
ration. In  the  case  of  a  natural  person  this  Is 
obvious.  In  the  case  of  a  business  corporation 
the  officers  are  the  agents  of  the  corporation, 
not  only  within  their  statutory  and  common- 
law  duties,  but  as  to  all  duties  that  may  be 
imposed  upon  them  by  express  command  of 
the  governing  body  of  the  corporation,  or  by 
the  usual  course  of  business  of  the  corpora- 
tion. In  a  municipal  corporation  this  Is  not 
true.  The  relation  of  the  officer  to  such  cor- 
poration Is  that  created  by  statute  only. 
Knowledge  of  a  municipal  corporation  can- 
not be  taken  to  mean  knowledge  of  its  in- 
habitants or  constituent  members.  The  en- 
tity itself  cannot  have  knowledge  In  the  same 
sense  that  a  natural  person  may  possess  It 
It  can  have  knowledge  only  from  its  records 
authorlEed  by  law,  and  through  Its  officers 
upon  whom  the  duty  Is  cast  by  statute  to 
know  the  contents  o£  these  records.  A  suc- 
cessful deception  of  these  officers  without  neg- 
ligence on  their  part  would  not  constitute 
knowledge  of  the  municipality.  Neither  is 
a  mnnldpal  corporation  chargeable  with 
knowledge  under  the  statute  in  question 
merely  because  the  fact  of  default  on  the 
bond  might  have  been  discovered  by  expert 
examination.  If  snch  default  would  not  have 
b'len  discovered  by  an  ordinarily  careful  ex- 
amination snch  as  would  have  been  made, 
and  is  usually  made,  by  laymen  Inexperienced 
in  accounting,  who  ordinarily  constitute  the 
county  boardj  then  the  conn^  cannot  be,  as 
matter  of  law,  charged  with  knowledge  of 
the  defaalt  If  fraud  and  false  entries  are 
resorted  to  by  the  official  for  the  purpose  of 
concealing  the  default,  and  this  did  success- 
fully conceal  the  default  from  men  of  the 
description  stated  making  such  an  examina- 
tion, the  county  cannot  be  chargeable  with 
knowledge.  But  if  the  officers  charged  with 
the  duty  of  Investigating  might,  from  the 
lawful  records  by  a  cursory  investigation, 
.have  discovered  the  default,  or  if  the  law- 
ful records  on  their  face  plainly  show  the  de- 
fault, or  if  actual  knowledge  is  brought  home 
to  the  officers  of  the  municipality  charged 
with  the  duty  of  examination  and  account- 
ing, at  the  time  of  such  examination  and  ac- 
counting, in  all  cases  excluding  the  delin- 
quent officer,  the  county  would  have  knowl- 
edge. It  seems  to  us  that  under  the  aver- 
ments of  the  complaint  in  this  action  this 
matter  of  knowledge  as  required  by  the 
statute  is  a  question  of  fact,  to  be  litigated 
at  the  trial,  and  that  possession  of  such 
knowledge  by  the  county  does  not  appear  ui>- 
on  the  face  of  the  complaint,  either  alone  or 
aided  by  the  stipulation  referred  to. 

It  follows  that  the  judgments  in  Nos.  (1), 
CZ),  and  (3)  must  be  reversed,  and  the  causes 
remanded  for  further  proceedings  according 
to  law.    It  la  so  ordered. 

SIEBECKER,  J.,  took  no  part 


OCONTO  COUNTY  v.  UNDGHEN  et  al. 
(Supreme  Court  of  Wisconsin.    Oct  28,  1913.) 

Appeal  from  Circuit  Coort,  Oconto  County; 
Samuel  D.  Hastings,  Judge. 

Action  by  Oconto  County  against  John  O. 
Lindgren  and  otheis.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Reversed  and  re- 
manded. 

Adolph  F.  Lehner,  Dist  Atty.,  of  Oconto 
Falls,  and  John  B.  Cfaase,  Aast.  Dist  Atty.,  of 
Oconto,  for  appellant.  Glasson  &  O'Kelllher 
and  Allan  V.  Classon,  all  of  Oconto,  for  re- 
spondents. 

TIMLIN,  J.  This  case  is  in  all  respects 
similar  to  the  cases  of  Oconto  County  v.  Angus 
MacAllister,  143  N.  W.  702,  herewith  decided, 
except  that  the  term  of  the  county  treasurer, 
Lindgren,  expired  on  the  first  Monday  of  Jan- 
nary,  1905,  and  except  as  to  amonnts.  A  de- 
murrer to  the  complaint  was  sustained,  and 
after  the  time  for  amending  had  expired,  judg- 
ment was  entered  thereon  dismissing  the  com- 
plaint, and  from  this  judgment  the  appeal  is 
taken. 

The  case  is  ruled  bv  Oconto  County  v.  Angus 
MacAllister  et  al.,  decided  herewith,  and  the 
judgment  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law.    It  is  so  ordered. 

SIEBECKEB,  J.,  took  no  part 


JANES  et  aL  v.  CITT  OF  RACINE  et  al. 
(Supreme  Court  of  Wisconsin.    Oct  28,  1913.) 

1.  Watebs  and  Watbb  Ooubsbs  (I  183*)— 
Cities  Acquibino  Watbb  Pi.art— Pboobkd- 
INQS— Statdtbs. 

Laws  1907,  c.  666  (St  1911,  ||  927—11  to 
927—19),  and  Laws  1907,  c.  499,  the  general 
public  utilities  act  (St  1911,  H  1797ml  to 
1797ml00),  each  furnishing  in  itself  a  com- 
plete procedure  for  acquiring  a  public  utility,  in 
cases  where  it  is  applicable,  and  neither  refer- 
ring to  the  othec,  are  not  supplementary,  but  in- 
dependent so  that  a  proceeding  for  acquisition 
by  a  city  of  a  water  plant  by  purchase  as  pro- 
vided in  the  general  public  utilities  act  where 
the  amount  to  be  raised  cannot  be  definitely  de- 
cided till  after  the  dty  is  required  to  vote  on 
the  subject  is  properly  begun  under  that  act, 
and  the  provisions  of  chapter  665,  which  are  not 
applicable  thereto,  do  not  have  to  be  complied 
with. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  277,  278;  Dec 
Dig.  i  183.»] 

2.  Watebs  and  Watbb  Cocbbes  (i  183*)  — 
CiTiKB  Acquibino  Watkb  Plant— Vote  of 
Electobs— Act  or  Cmr  Ci.ebk— Ratifica- 
tion. 

The  passage  by  a  city  council  of  a  resolu- 
tion, reciting  that  the  city  by  vote  of  the  elec- 
tors had  determined  to  purchase  a  certain  wa- 
terworks plant  was  a  valid  ratification  of  ihe 
city  clerk's  acts  in  preparing,  without  its  direc- 
tion, the  question  for  the  voters. 

[Edi  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  if  277,  278;  Dec. 
Dig.  I  183,*] 

3.  Watebs  and  Wateb  Coubses  ({  183*)— 
Cities  AcqiriBiNo  Watbb  Plant— Vote  o» 
Electobs— Submission  or  Question. 

There  being  bat  one  waterworks  plant  In 
the  cit:^  of  R..  that  of  the  R.  Water  Company, 
the  validity  of  the  election  on  its  purchase  was 
not  affected  by  the  question  submitted,  being. 
Shall  the  city  of  R.  purchase  "its"  waterworks? 
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it  being  Impossible,  in  view  of  the  public  dlscns- 
sion  before  the  election,  that  any  one  could  be 
misled  thereby. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  277,  278;  Dec. 
Dig.  I  183.»] 

4.  Watebs  and  Wateb  Coubsbs  (t  183*) — 
CiTrES  ACQUiRiNO  Watee  Plani^-Votk  by 
Electobs— VoTiNO  Machines. 

It  being  in  the  discretion  of  the  Legisla- 
ture to  grant  to  or  withhold  from  the  electors 
the  right  to  vote  on  the  question  of  purchase 
by  a  city  of  waterworks,  and  it  having  merely 

Erovided  by  St  1911,  (  1797m80,  as  amended 
y  Laws  1911,  c.  59o,  for  determination  in  fa- 
vor of  purchase  by  a  vote  of  majority  of  the  elec- 
tors voting  thereon,  and  voting  machines  being 
provided  for  by  sections  44 — 1  to  44 — 18,  a  vote 
on  the  question  by  voting  machines  is  valid. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  it  277,  278;  Dec. 
Dig.  i  183.*] 

6.  Eminent  Domain  (§  75*)— Cities  Acquib- 
INO  Watee  Plant— Providing  Fund  toe 
Payment. 

Even  if  the  taking  of  a  vote  on  the  ques- 
tion of  acquisition  by  a  city  of  the  water  plant 
of  a  company,  under  the-  general  public  utilities 
act  were  an  election  to  condemn.  Const,  art  1, 

L13,  providing  that  the  property  of  no  one  shall 
!  taken  for  public  use  without  just  compensa- 
tion, would  not  require  the  city  before  taking  the 
vote  to  provide  a  fund  for  the  payment ;  its  tax- 
able property  constituting  a  suflBclent  pledge  for 
the  making  of  the  just  compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §i  198,  199;   Dec.  Dig.  {  75.*  1 

6.  Eminent  Domain  (S  2*)— Cities  AcquiBiNa 
Wateb  Piani^-Condemnation  ob  "Pub- 
chase." 

The  acquisition  by  a  city  under  the  general 
public  utilities  act  of  the  plant  of  a  water  com- 
pany, which  has  accepted  an  indeterminate  per- 
mit, is  not  a  condemnation,  but  a  "purchase ;" 
St  1911,  {  1797m78,  providing  that  a  public 
utility  by  acceptance  of  such  a  permit  shall  be 
deemed  to  have  consented  to  a  future  purchase 
of  its  property  by  the  city  for  the  compensa- 
tion, and  under  the  terms  and  conditions  deter- 
mined by  the  railroad  commission. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  fi  3-12;  Dec.  Dig.  |  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5853-5857;  vol.  8,  p.  7775.] 

7.  Municipal  Cobfobations  ({  865*)-r-LiM- 

it  of  Indebtedness— Time  of  Incubbino — 

Acquisition  of  Wateb  Plant. 

Within  Const,  art.  11,  {  3,  prohibiting  a  city 
from  becoming  indebted  in  excess  of  5  per  cent 
of  its  taxable  property,  to  be  ascertained  by 
the  last  assessment  previous  to  the  incurring 
of  such  indebtedness,  indebtedness  is  not  incurred 
when  the  city  votes  to  purchase  a  water  com- 
pany's plant  under  the  general  public  utilities 
act  but  only  when  the  railroad  commission  has 
determined  the  price  to  be  paid,  and  the  terms 
and  conditions  of  payment,  and  has  filed  its 
certificate,  up  to  which  the  company  exercises 
full  control  over  the  plant,  and  operates  it  for 
itself. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1836-1838;  Dec 
Dig.  i  865.*] 

8.  Municipal  Cobporations  ((  962*)— In- 
debtedness—Pboviding  FOB  Tax— Acqui- 
sition OF  Wateb  Plant. 

Though  the  public  utilities  act  does  not 
specifirally  direct  a  dty  purchasing  a  water 
plant  under  the  provisions  of  such  act  to  provide 
tor  the  collection  of  a  direct  annual  tax  to  pay 
the  indebtedness  created  by  the  purchase,   the 


requirements  of  Const,  art  11.  |  3,  that  such 
provision  be  made  by  a  city  before  or  when  in- 
curring an  indebtedness  is  controlling. 

[Eld.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  2039;  Dec:  Dig.  I 
962.*] 

9.  Municipal  Corporations  (i  962*) — Cities 
Acquiring  Wateb  Plant— Duty  of  Kail- 
boad  Commission  and  Gitt— Pbovision  fob 
Tax. 

It  is  the  duty  of  the  railroad  commission, 
after  it  has  determined  the  price  and  terms  and 
conditions  of  sale  of  a  water  plant,  which  a  city 
has  elected  to  purchase  under  the  public  utilities 
act  to  notify  the  city,  and  give  it  reasonable 
time,  before  the  filing  of  the  commission's  certifi- 
cate, within  which  to  provide,  as  required  by 
Const,  art  11,  {  3,  for  the  collection  of  a  direct 
annual  tax  for  payment  of  the  indebtedness  cre- 
ated thereby ;  and  it  is  the  city's  duty  then, 
within  such  reasonable  time,  to  make  such  pro- 
vision. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  |  2039;  Dec.  Dig.  { 
962.*] 

10.  Municipal  Cobpobations  (§  018*)— Bond 
— Autiiobity  to  Issue— Acquisition  of  Wa- 
ter Plant. 

The  vote  of  the  electors  of  a  dty  to  pur- 
chase, under  the  public  utilities  act  a  water 
giant  authorizes  the  city,  without  further  vote 
y  them,  to  issue  bonds,  if  necessary,  to  procure 
the  purchase  money. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations.  Cent  Dig.  |{  1919-1923;  Dec 
Dig.  §  918.*^ 

11.  Waters  and  Water  Coubsbs  (S  183*)— 
Cities  Acquibino  Wateb  Plant— Estop- 
pel. 

That  a  dtjr  after  voting  to  purchase,  under 
the  public  utilities  act,  the  plant  of  a  water  com- 
pany orders  the  company  to  make  extensions  to 
the  plant  does  not  estop  the  city  to  further  pros- 
ecute the  proceedings  for  the  purchase,  as  the 
city  must  pay  for  the  plant  as  it  exists  when 
finally  turned  over  to  it 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  277,  278;  Dec 
Dig.  !  183.*] 

Appeal  from  Circuit  Court,  Racine  Coun- 
ty;   E.  B.  Belden,  Judge. 

Action  by  David  G.  Janes  and  another 
against  the  City  of  Radne  and  others.  B'rom 
a  Judgment  dismissing  the  action,  plaintiffs 
and  defendant  Racine  Water  Company  ap- 
peaL    Affirmed. 

Action  begun  November  80,  1912,  by  a  tax- 
payer, to  declare  void  the  proceedings  already 
taken  b^  the  city  of  Racine  for  its  acquisi- 
tion of  the  plant  or  property  of  the  Radne 
Water  Company,  and  to  enjoin  both  the 
city  of  Racine  and  the  Racine  Water  Com- 
pany from  further  prosecuting  such  proceed- 
ings, and  the  city  of  Racine  from  incurring 
further  expense  therein. 

On  the  20th  day  of  Jane,  1908,  the  Ra- 
dne Water  Company,  which  had  prevlonslr 
operated  under  a  franchise  granted  to  it  by 
the  dty  of  Radne  on  the  18th  day  of  March, 
1886,  and  effective  for  25  years,  accepted  an 
indeterminate  permit  under  the  provisions  of 
the  public  utility  law  of  this  state,  chapter 
499,  Laws  1907  (sections  1797ml  to  1797ml09, 
inclusive.  Stats.  1911). 

On  the  7th  day  of  February,  1911,  the  com- 
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mon  council  of  the  city  of  Racine  adopted  the 
following  resolution:  "Resolved,  that  the 
question  of  the  city's  purchasing  the  Racine 
Water  Company  plant  be  submitted  to  a  vote 
of  the  people  at  the  coming  spring  election." 
The  resolution  was  published  in  the  official 
paper  of  the  dty  of  Racine  as  a  part  of  the 
council  proceedings  prior  to  the  election  held 
In  said  city  in  the  month  of  April,  1911,  and 
the  question  of  the  purchase  of  the  plant  was 
discussed  In  the  public  press  of  the  dty  and 
among  the  voters  before  said  election.  There- 
after the  dty  clerk  without  any  spedflc  di- 
rection by  the  dty  coundl,  prepared  a  notice 
of  election,  which  was  duly  published,  and 
the  question  submitted  to  the  voters  was  as 
follows:  "Shall  the  dty  of  Racine  purchase 
its  waterworks?" 

At  the  election  the  voting  was  done  by  the 
use  of  voting  machines,  pursuant  to  the  pro- 
visions of  chapter  459,  Laws  of  1901,  as 
amended  by  chapter  495,  Laws  of  1905.  The 
result  of  the  election  showed  that  2,526  voted 
"Yes,"  and  466  voted  "No,"  upon  the  ques- 
tion. The  questions  required  by  chapter  665, 
Laws  of  1907,  were  never  submitted  to  the 
voters  of  the  dty,  nor  has  the  dty  of  Ra- 
cine ever  complied  with  any  of  the  provisions 
of  chapter  665. 

On  the  2d  day  of  May,  1911,  the  dty  of 
Racine  adopted  a  resolution,  wherein  It  re- 
cited, "Whereas,  the  dty  of  Radne,  by  a  vote 
of  a  majority  of  the  electors  voting  thereon 
at  the  regular  munidpal  election  held  in  said 
city  on  the  4th  day  of  April,  1911,  at  which 
election  the  question  of  the  purchase  of  the 
-waterworks  plant  was  submitted  to  a  vote  of 
the  dectors  of  said  city,  determined  to  pur- 
chase the  Racine  Water  Works  plant,"  and 
wherein  it  provided  for  giving  of  notice  to 
the  Radne  Water  Company  of  its  determina- 
tion to  acquire  the  company's  property  in 
accordance  with  the  provisions  of  sections 
179Tm79  to  1797m86,  Indusive,  of  the  Statutes 
of  1911.  Thereafter  due  notice  was  given  to 
the  Radne  Water  Company  and  the  railroad 
commission  of  the  state  of  Wisconsin,  as  re- 
quired by  the  public  utility  law. 

At  the  time  of  the  adoption  of  the  resolu- 
tion of  May  8,  1911,  the  dty  of  Racine  had 
not,  nor  has  it  since,  levied  any  tax,  issued 
or  provided  for  issuing  any  bonds,  or  other- 
wise provided  any  fund  for  the  payment  of 
the  plant  of  the  Racine  Water  Company,  or 
any  means  of  obtaining  such  fund  aside  from 
the  general  provisions  of  law  upon  that  sub- 
ject, nor  had  the  dty,  either  by  its  common 
coundl  or  by  Its  electors,  determined  in  any 
manner  how  or  when  the  plant  should  be 
paid  for.  Subsequently,  and  pursuant  to  a 
request  by  the  dty,  the  railroad  commission 
of  Wisconsin  proceeded  to  make  an  ex  parte 
and  tentative  valuation  of  the  property  of 
the  Racine  Water  Company  actually  used 
and  useful  for  the  convenience  of  the  pub- 
lic, which  tentative  valuation  was  fixed  by 
it  at  the  sum  of  $776,347.    This  tentative  val- 


uation included  nothing  for  the  going  value 
of  the  plant,  for  certain  service  pipes  extend- 
ing from  the  street  mains  to  the  curb  lines, 
nor  did  it  Indude  any  extensions  to  the  wa- 
ter distributing  system  ordered  by  the  com- 
mon council  between  April  4,  1911,  and  Jan- 
uary 1,  1912.  The  water  company  rejected 
such  tentative  valuation,  and  refused  to  ac- 
cept It  as  a  basis  of  the  acquisition  of  said 
plant  by  the  dty,  whereupon  the  railroad 
commission  gave  notice  to  the  Radne  Water 
Company  and  the  dty  of  Racine  that  It 
would,  on  the  1st  of  April,  1912,  proceed  to 
hear  testimony  to  determine  the  value  of 
said  property  and  the  just  compensation  to 
be  paid  therefor  by  the  defendant  city,  and 
the  terms  and  conditions  upon  which  the 
same  should  be  taken  over  and  acquired  by 
the  dty,  which  said  proceeding  is  still  pend- 
ing before  said  railroad  commission  undeter- 
mined. 

In  April  and  May,  1911,  the  assessed  val- 
uation of  the  taxable  property  of  the  dty 
of  Racine  was  $24,464,231.  For  19U  the  as- 
sessed valuation  of  the  dty  of  Radne  was 
$26,596,004.  In  1912  the  value  of  all  taxable 
property  in  said  dty,  as  made  by  the  assess- 
ment officers  thereof,  was  $26,552,448,  but  up- 
on a  revaluation  made  pursuant  to  law  by 
the  tax  commission  of  Wisconsin,  completed 
on  or  about  the  8th  day  of  February,  1913, 
the  entire  assessed  valuation  of  all  taxable 
property  of  said  city  was  fixed  at  $50,427,243. 
Between  the  1st  day  of  May,  1911,  and  the 
30th  day  of  November,  1912,  the  outstanding 
bonded  indebtedness  of  the  city  of  Racine 
ranged  from  $664,000  to  $744,000.  In  addi- 
tion to  its  bonded  Indebtedness  it  owed,  on 
April  4,  1911,  the  sum  of  $31,533.50. 

Since  the  4th  day  of  April,  1911,  the  dty 
has  ordered  and  required  the  company  from 
time  to  time  to  extend  and  enlarge  its  water 
distributing  system,  and  has  required  it  to 
expend  In  so  doing  the  sum  of  $46,986.32.  In 
June,  1913,  at  the  time  of  the  trial,  the  com- 
pany had  under  consideration  further  addi- 
tions and  extensions  ordered  by  the  dty,  the 
estimated  cost  of  which  when  completed  will 
be  $22,172.90.  The  company  has  also  dur- 
ing said  time  made  other  necessary  additions 
and  extensions  to  Its  water  plant  at  a  further 
cost  of  $51,064.86. 

Under  Its  charter  the  city  had  power  to 
levy  a  tax  not  exceeding  3%  per  cent  of  the 
assessed  value  of  Its  real  and  personal  prop- 
erty. The  amount  of  taxes  required  to  be 
levied  annually  for  dty,  county,  and  school 
taxes,  and  for  customary  municipal  purposes, 
was  about  2  per  cent  of  the  assessed  value 
of  its  property. 

The  trial  court  held :  "That  the  election  of 
April  4,  1911,  and  the  notice  given  of  said 
election  and  the  notice  given  of  the  submis- 
sion at  such  election  of  the  question  of  the 
purchase  by  the  dty  of  Radne  of  its  water- 
works were  in  all  respects  valid  and  suffi- 
dent  for  the  purpose  of  submitting  to  the 
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voters  of  the  question  of  the  purchase  of  the 
plant  and  property  of  Racine  Water  Compa- 
ny actually  used  and  useful  for  the  conren- 
lence  of  the  public,  and  that  no  notice  of  vote 
pursuant  to  chapter  665,  Laws  1907,  was 
necessary  before  instituting  proceedings  be- 
fore the  railroad  commission  for  a  valuation 
of  said  property  under  the  public  utlUtlea  act 
That  the  use  of  said  voting  machines  for  the 
purpose  of  said  referuidum  was  not  uncon- 
stitutional, but  the  said  vote  was  taken  ac- 
cording to  law.  That  It  was  not  necessary 
for  the  city  of  Racine,  before  the  commence- 
ment of  proceedings  for  said  purchase,  or 
before  the  determination  of  the  railroad  com- 
mission of  the  terms  and  conditions  of  sale,  to 
raise  the  money  for  said  purchase,  or  to  make 
provision  by  levying  taxes  or  issuing  bonds 
therefor.  That  it  does  not  appear  that  the 
dty  of  Racine  would  not  be  able  to  comply 
with  the  terms  and  conditions  of  purchase 
which  may  be  fixed  by  the  railroad  commis- 
sion. That  It  does  not  appear  that  in  order 
to  comply  with  the  terms  and  conditions  of 
purchase  to  be  fixed  by  the  railroad  commis- 
sion the  dty  will  exceed  the  constitutional 
limit  of  Indebtedness.  That  the  city  of  Ra- 
cine is  not  estopped,  by  ordering  and  caus- 
ing extensions  to  be  made,  from  continuing 
and  going  on  with  said  proceeding  before  the 
railroad  commission.  That  the  plalntitF  was 
not  guilty  of  such  laches  as  would  prevent 
the  bringing  of  this  action.  That  under  the 
facts  stipulated  and  proved  the  plaintiff  has 
no  cause  of  action,  and  that  the  same  should 
be  dismissed,  with  costs." 

From  a  judgment  entered  accordingly  the 
plaintiff  and  the  defendant  the  Radne  Wa- 
ter Company,  which  filed  both  an  answer  and 
cross-complaint,  In  which  it  asked  for  sub- 
stantially the  same  relief  as  the  plalntitF,  ap- 
pealed. 

Simmons  &  Walker,  of  Racine,  for  plain- 
tiff. B.  R.  Burgess,  of  Racine,  Burr  W. 
Jones,  of  Madison,  and  Kearney,  Thompson 
&  Myers,  of  Racine,  for  defendants. 

VINJS;  J.  (after  stating  the  facts  as  above). 
Briefly  summarized,  the  material  contentions 
of  appellants  are:  (1)  The  provisions  of 
chapter  665,  Laws  of  1907,  should  have  been 
complied  with  in  acquiring  the  plant  and  In 
submitting  the  question  of  the  purchase 
thereof  to  the  voters.  (2)  The  question  of 
acquiring  the  plant  was  improperly  submitted 
to  the  voters,  because:  (a)  The  city  clerk 
had  no  authority  to  frame  the  question  to 
be  submitted ;  and  (b)  the  question  as  fram- 
ed was  misleading.  (3)  The  vote  was  illegal 
because  voting  machines  were  used.  (4)  The 
city  should  have  provided  a  fund  for  the  pay- 
ment of  the  plant  before  the  vote  to  pur- 
chase was  taken.  (5)  The  city's  constitution- 
al limit  of  Indebtedness  was  or  will  be  ex- 
ceeded by  the  purchase.  (6)  The  dty  has 
not  and  cannot  comply  with  the  constitution- 
al requirement  that  before  or  at  the  time  of 


incurring  any  indebtedness  It  shall  provide 
for  the  collection  of  a  direct  annual  tax  suffi- 
cient to  pay  the  same,  as  tberdn  provided. 
And  (7)  the  dty,  by  reason  of  ordering  ex- 
tensions to  be  made  to  the  plant  after  it 
voted  to  purchase  the  same,  is  estopped  from 
farther  prosecuting  the  proceedings. 

[1]  1.  Was  it  necessary  to  comply  with  tb<> 
requirements  of  the  provisions  of  cbaptei 
666,  Lews  1907,  in  acquiring  the  plant  and  In 
submitting  the  question  of  the  purchase  there- 
of to  the  voters?    If  it  was,  then  the  proper 
proceedings  were  not  taken,  for  diapter  665 
requires  that  the  resolution  or  ordinance  au- 
thorizing the  construction  or  acquisition  of 
a  plant  shall  prescribe  the  parts  of  the  ex- 
pense of  such  acquisition  or  purchase  to  be 
paid  out  of  the  general  fund  of  the  dty,  or 
'  from  the  proceeds  of  bonds  issued  pursuant 
to  law,  or  from  the  proceeds  of  niortgage 
certificates,    as   therein  provided.      Section 
927—12,  Stats.  1911.     It  also  requires  that 
the  notice  of  election  for  the  acquisition  or 
purchase  of  the  plant  shall   state,  among 
other  things,  the  proposed  manner  of  pay- 
ment for  the  sama    Section  927-^14,  Stats. 
1911.     And  section  927 — 15  theieof  provides 
that  the  form  of  the  question  submitted  to 
the  voters  shall  be  substantially  as  follows: 
"Shall  (designate  plant,  equipment  or  part 
thereof)    be    acquired   or   constructed   and 
mortgage  certificates  ((and)  (or)  bonds)  be 
Issued  therefor?    Yes  D  No  Q'    It  will  be 
observed  from  these  requirements  of  diapter 
665  and  the  proceedings  taken  by  the  city 
as  set  out  In  the  statement  of  tacts  that 
chapter  66S  was  not  complied  with.     Chap- 
ter 665  was  approved  July  16,  1907,  and  pub- 
lished the   next   day.     The  general  public 
utility  law   (chapter  499,  Laws  1907)   was 
approved  July  9,  1907,  and  published  July 
11,  1907.     It  Is  dalmed  by  appellants  that 
these  two  laws  furnish  but  a  single  com- 
plete method  of  acquiring  public  utilities  by 
cities,  and  that  they  supplement  each  other. 
The  respondents  claim  that  they  are  inde- 
pendent acts,  and  that  proceedings  may  be 
had  under  the  one  or  the  other  as  they  may 
apply  to  the  situation  confronting  dtles  ii: 
the  acquisition  or  construction  of  public  uUI- 
ities.     Chapter  499,  Laws  1907,  is  the  gen- 
eral public  utility  act,  and  is  found  in  the 
statutes  of  1911  in  chapter  87,  enUtied  "Rail- 
roads,"    constituting     sections     1797ml    to 
1797ml09,  inclusive,  while  chapter  665,  Laws 
of  1907,  is  found  in  chapter  41  thereof,  en- 
titled "General  Provisions  Relating  to  Munic- 
ipalities, Including  Cities  of  Both  Classes," 
and  constitutes  sections  927 — 11  to  927—19, 
inclusive. 

The  provisions  for  acquiring  a  public  utili- 
ty under  the  general  acts  are  found  In  sec- 
tions 1797m80  to  1797m8e,  with  a  curative 
provision  added  in  1911  as  section  1797mS6m. 
They  nowhere  require,  either  in  the  resolu- 
tion or  ordinance  of  the  council,  in  the  notice 
of  election,   or  in  the  qn«stlon  Sjabmltted. 
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tlitit  the  manner  of  proTldlng  the  fund  shall 
■be  spedfled.  It  is  obvioua  that  If  chapter 
-665  applies  to  the  acquisition  of  a  public  util- 
ity under  sections  1797m80  to  1797m86,  in- 
clusive, it  must  be  reasonably  adapted  to 
-apply  to  and  meet  the  situations  therein  con- 
templated. For  it  is  impossible  to  believe 
■ttiat  the  Legislature,  having  under  oonsidera- 
■tlon  both  these  acts  at  the  same  time  and 
Intending  them  to  be  supplementary  to  each 
other,  should  Include  provisions  in  chapter 
666  that  could  not  reasonably  be  complied 
virlth  in  the  acquisition  of  a  public  utility 
cinder  the  general  fict  And  yet.  If  the  acts 
are  supplementary,  that  is  ]ust  what  the 
X^glslature  did.  By  the  general  act,  the 
irailroad  commission  must  fix  the  amount  of 
property  to  be  purchased,  the  price  thereof, 
a.nd  the  terms  and  conditions  of  the  payment. 
Section  1797mS2.  Until  this  la  done  the 
city  cannot  know  what  amount  of  money  it 
must  pay  for  the  plant,  nor  the  terms  and 
conditions  of  the  payment  Such  determina- 
tion cannot  be  made  by  the  railroad  commis- 
sion imtil  after  the  dty  is  required  to  act 
bofh  by  its  council  and  its  electors.  It 
vrould  therefore  be  unreasonable  to  require 
tlie  dty  coundl  and  the  voters  to  determine 
vrliat  part  of  the  expense  should  be  paid  out 
of  the  general  fund,  what  part  from  the  pro- 
ceeds of  bonds,  and  what  part  from  the  pro- 
ceeds of  mortgage  certificates,  before  they 
knew  the  amount  to  be  raised.  True,  the 
word,  "part,"  denotes  proportion,  or  ratio 
merely,  and  not  absolute  amount.  But  it 
does  not  seem  reasonable  to  require  a  dty  to 
-determine  in  what  proportion  it  will  raise 
funds  before  it  knows  the  amount  of  funds 
to  be  raised.  Moreover,  the  railroad  com- 
mission must  fix  the  terms  and  conditions  of 
the  sale,  and  they  may  be  Important  factors 
in  properly  determining  how  the  funds  shall 
be  provided.  But  that  chapter  665  contem- 
plated that  the  amount  of  money  to  be  rals- 
«d  was  known  before  the  dty  was  required 
to  act,  and  that  the  amount  of  each  part 
«hould  be  spedfled  tn  the  resolution,  or  ordi- 
nance, notice  of  election,  and  question  to  be 
submitted  to  the  voters  is  rendered  almost 
certain  by  the  language  of  section  927 — 17, 
which  requires  the  mayor  and  clerk  of  the 
city,  in  case  mortgage  certificates  are  called 
for  in  the  ordinance  or  resolution,  notice  of 
election,  and  question  submitted  to  the  vot- 
ers, to  issue  mortgage  certificates  "for  the 
purpose  and  to  the  amount  stated."  The 
-words  "amount  stated"  can  refer  only  to  the 
amount  stated  in  such  ordinance  or  resolu- 
tion, notice  of  election  and  question  submit- 
ted to  the  voters. 

Chapter  666  furnishes  in  itself  a  complete 
procednre  for  acquiring  a  public  utility,  in 
cases  where  it  is  applicable,  and  so  does  the 
general  public  utility  act  Neither  refers  to 
the  other.  Each  usee  expressions  equivalent 
to,  "as  herein  provided,"  and  does  not  seem 
to  contemplate  the  aid  of  supplementary 
statutes  In  completing  the  proceeding.    The 


language  of  section  ITOTmSl,  to  the  effect 
that  if  the  dty  shall  have  determined  to 
acquire  an  existing  plant  "in  the  manner 
provided  In  the  preceding  section,"  clearly 
indicates  that  no  other  procedure  than  that 
contained  in  the  section  referred  to  was  in 
the  legislative  mind.  So  the  language  in 
section  927 — 11  that  any  city  may  construct 
or  acquire  a  plant  "as  herein  provided,"  and 
that  it  must  comply  with  certain  spedfied 
requisites  before  it  does  so  "under  this  sec- 
tion," clearly  indicates  that  chapter  665  was 
considered  complete  and  independent  by  the 
Legislature.  It  required  the  question  of 
purchase  to  be  submitted  to  the  voters.  The 
public  utility  law,  as  first  enacted,  did  not 
so  require,  but  was  amended  In  1911  so  as 
to  require  It  No  reference  in  such  amend- 
ment was  made  to  chapter  665,  and  if  all 
proceedings  had  to  comply  with  the  latter, 
no  amendment  was  necessary. 

A  careful  study  of  chapter  665  leads  to  the 
conclusion  that  the  primary  purpose  of  its 
enactment  was  to  enable  dtles  to  construct 
or  purchase  plants  by  the  issue  of  mortgage 
certificates.  Bonds  and  cash  were  also  in- 
cluded to  make  it  more  elastic.  It  seems 
peculiarly  adapted  to  the  construction  or 
acquisition  of  plants  under  subsections  1  and 
2  of  section  1797m79,  which  provides  for 
the  construction,  equipment,  and  operation 
of  a  plant  by  a  munldpality,  and  the  pur- 
chase of  any  part  of  any  plant  by  an  agree- 
ment with  a  public  utility,  respectively. 
Both  deal  with  situations  where  the  amount 
to  be  raised  can  be  definitely  ascertained. 
The  procedure  of  the  general  public  utility 
act  seems  more  applicable  to  the  acquisition 
of  a  plant  under  subdivisions  3  and  4  of  said 
section  1797m79,  which  provides,  respective- 
ly, for  the  acquisition  of  a  plant  by  condem- 
nation  and  by  purchase  pursuant  to  the  pub- 
lic utility  law,  where  the  amount  to  be  rais- 
ed cannot  be  definitely  ascertained  until  long 
after  the  munldpallty  is  required  to  vote 
on  the  subject 

The  conclusion  reached  is  that  the  dty 
properly  began  proceedings  under  the  general 
public  utility  law,  and  that  it  was  not 
necessary  to  comply  with  the  provisions  of 
chapter  666,  as  that  is  an  independent  act 

[2,  3]  2.  Was  the  question  of  acquiring  the 
plant  improperly  submitted  to  the  voters? 
The  dty  council  passed  a  resolution  provid- 
ing for  the  submission  to  the  voters  of  the 
question  of  "purchasing  the  Racine  Water 
Company  plant"  It  appears  that  the  city 
council  did  not  determine  in  what  particular 
form  the  question  should  be  submitted  to  the 
voters,  nor  direct  the  dty  clerk  to  prepare 
the  question.  The  latter,  however,  prepared 
a  notice  of  election,  announcing  that  the 
question,  "Shall  the  city  of  Racine  purchase 
Its  waterworks?"  would  be  voted  ujpon  at 
the  ensuing  spring  election,  and  such  was  the 
form  of  the  question  voted  upon. 

Appellants  daim  (a)  that  the  dty  clerk 
had  no  right  to  determine  the^form  of  the 
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question,  that  belngr  the  duty  of  the  council, 
and  (b)  that  the  fonn  of  the  question  was 
misleading,  and  was  not  equivalent  to  a  vote 
upon  the  question  of  whether  the  dty  should 
purchase  the  Racine  Water  Ckimpany's  plant 
It  is  needless  to  consider  or  determine  the 
power  of  the  city  clerk,  In  the  absence  of 
any  directions  from  the  council  to  prepare 
the  form  of  the  question,  for  It  appears  that 
on  the  2d  day  of  May,  1911,  the  council 
passed  a  resolution,  reciting  that  the  dty  of 
Racine  by  a  vote  of  the  majority  of  the  elec- 
tors voting  thereon  had  determined  to  pur- 
ch<i««  the  Racine  waterworks  plant  The 
passu  ge  of  such  a  resolution  with  knowledge 
of  all  the  facts  was  a  ratification  of  the 
dty  clerk's  acts  In  preparing  the  question  for 
the  voters.  What  the  council  could  do  in 
the  first  Instance  respecting  this  matter  it 
could  subsequently  ratify. 

The  claim  that  the  voters  were  misled  by 
the  form  of  the  question  Is  not  well  founded. 
The  evidence  falls  to  disclose  that  there  was 
more  than  one  waterworks  plant  in  Racine; 
and,  in  view  of  the  public  discussion  of  the 
question  previous  to  election  of  the  purchase 
of  the  Racine  Water  Company's  plant,  as 
found  by  the  court,  it  must  be  apparent  that 
such  plant  was  meant  and  understood  by  the 
question,  "Shall  the  dty  of  Radne  purchase 
its  waterworks?"  No  voter  was  misled. 
There  was  only  one  plant  subject  to  pur- 
chase, and  that  was  the  one  in  fact  voted  for, 
namely,  the  Racine  Water  Company's  plant 

In  State  ex  ret.  Elliott  v.  Kelly  (decided 
October  7th)  143  N.  W.  163,  it  was  held  that 
a  vote  for  the  office  of  "Chamber  of  Com- 
merce" was  a  vote  for  the  office  of  "Super- 
intendent of  Trade  and  Commerce,"  because 
the  voters  were  not  misled  by  the  difference 
in  terms.  The  reasons  for  holding  that  no 
one  was  misled  are  much  stronger  in  this 


[4]  8.  The  question  of  whether  or  not  votes 
cast  by  means  of  voting  machines  are  votes 
"by  ballot"  within  the  meaning  of  section  3, 
art  3,  of  the  Constitution,  which  requires 
that  "All  votes  shall  be  given  by  ballot 
except  for  such  township  officers  as  may  by 
law  be  directed  to  be  otherwise  chosen,"  is 
an  Interesting  one.  The  Massachusetts  court 
divided  on  It  See  Opinion  of  Justices,  178 
Mass.  605,  60  N.  B.  129,  54  L.  R.  A.  430. 
Their  Constitution,  however,  requires  that 
the  voting,  there  construed,  should  be  by 
"written  vote."  Michigan,  in  Henderson  v. 
Saginaw,  160  Mich.  36,  124  N.  W.  1105,  IIU- 
nois,  In  Lynch  v.  Malley,  215  111.  574,  74  N.  B. 
723,  2  Ann.  Cas.  837,  and  Minnesota,  in  El- 
well  V.  Comstock,  99  Minn.  261,  109  N.  W. 
113,  698,  7  L.  R.  A.  (N.  S.)  621,  9  Ann.  Cas. 
270,  have  held  votes  by  voting  machines 
valid  under  constitutional  provisions  similar 
to  our  own,  while  Ohio,  In  State  v.  Board,  80 
Ohio  St  471,  89  N.  B.  33,  24  L.  B.  A.  (N.  S.) 
188,  and  reaffirmed  In  State  ex  rel.  Wein- 
berger V.  Miller,  99  N.  E.  1078,  held  them 
void.    We  deem  it  unnecessary  to  dedde  the 


question  in  this  case,  for  the  reason  that  it 
was  entirely  within  the  discretion  ot  the 
Legislature  to  grant  to  or  withhold  from  the 
electors  the  right  to  vote  on  the  subject  of 
the  construction  or  acquisition  by  a  mnnld- 
pallty  of  waterworks.  Having  granted  the 
right,  it  could  attach  to  It  the  reasonable 
condition  that  the  vote  should  be  in  the  form 
prescribed  by  statute.  Sections  44 — 1  to 
44—18,  Stats.  1911,  provide  for  the  nse  of 
voting  machines.  It  does  not  appear  that 
any  of  the  requirements  therein  contained 
were  violated.  Hence  it  must  be  held  that 
a  valid  vote  was  had  on  the  question  of  the 
purchase  of  the  plant 

[6, 6]  4.  The  contention  that  section  13, 
art  1,  of  the  Constitution,  providing  that 
"the  property  of  no  person  shall  be  taken 
for  public  use  without  Just  compensation 
therefor,"  required  the  dty  to  provide  a  fund 
for  the  payment  of  the  plant  before  voting 
to  purchase  is  untenable,  for  two  reasons: 
In  the  first  place,  conceding  for  the  purposes 
of  the  argument  that  the  taking  of  the  vote 
was  an  election  to  condemn,  the  rule  that  a 
fund  must  be  provided  beforehand  for  the 
payment  of  the  property  taken  does  not  ap- 
ply to  municipal  corporations,  because  it  has 
been  held  that  the  taxable  property  of  the 
municipality  constitutes  a  suffldent  pledge 
or  fund  for  the  making  of  the  Just  compensa- 
tion contemplated  by  the  Constitution. 
Smeaton  v.  Marttn,  57  Wis.  364,  16  N,  W. 
403;  Smith  v.  Gould,  59  Wis.  631,  18  N.  W. 
457;  State  v.  Hogue,  71  Wis.  384,  36  N.  W. 
860;  Kimberly  &  Clark  Go.  v.  Hewitt  79 
Wis.  334,  48  N.  W.  373;  State  ex  reL  Bur- 
bank  V.  Superior,  81  Wis.  649,  51  N.  W.  1014; 
Haubner  v.  City  of  Milwaukee,  124  Wis.  167, 
102  N.  W.  678.  That  the  taxable  property  of 
the  munldpality  Is  liable  for  any  valid  debt 
created  by  it  is  guaranteed  by  the  mandate 
of  the  Constitution  Itself,  requiring  the  levy 
of  a  direct  annual  tax  sufficient  to  pay  the 
principal  and  interest  within  20  years.  Sec- 
tion 3,  art  11..  In  the  second  place,  the 
acquisition  of  the  plant  by  the  city  is  not 
a  condemnation,  but  a  purchase  under  the 
terms  and  conditions  prescribed  by  the  public 
utility  law.  Section  1797m78  provides:  "Any 
public  utility  accepting  or  operating  under 
any  license,  permit  or  franchise  hereafter 
granted  shall,  by  acceptance  of  any  such  in- 
determinate permit  be  deemed  to  have  con- 
sented to  a  future  purchase  of  its  property 
actually  used  and  useful  for  the  convenience 
of  the  public  by  the  municipality  In  which 
the  major  part  of  it  is  situate  for  the  com- 
pensation and  under  the  terms  and  condi- 
tions determined  by  the  commission,  and 
shall  thereby  be  deemed  to  have  waived  the 
right  of  requiring  the  necessity  of  such  tak- 
ing to  be  established  by  the  verdict  of  a  Jury, 
and  to  have  waived  all  other  remedies  and 
rights  relative  to  condemnation,  except  such 
rights  and  remedies  as  are  provided  in  sees. 
1797ml  to  1797ml09,  induslve."  By  accept 
ing    the   indeterminate  permit   the   Badne 
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Water  Company  atlpalated  to  sell  Its  proper- 
ty to  the  city  iinder  the  terms  and  conditions 
contained  in  the  public  utility  act  as  supple- 
mented and  safeguarded  by  the  Constitution 
of  the  state.  This  it  was  competent  to  do, 
and  this  It  did  by  accepting  au  indeterminate 
permit  We  are  therefore  called  upon  only 
to  see  that  the  provisions  of  such  act  and  of 
the  Constitution  are  complied  with  in  the 
making  of  the  purchase. 

[7]  5.  Appellants  claim  that  two  constitu- 
tional provisions,  found  In  section  8,  art  11, 
Incapacitate  the  city  from  making  the  pur- 
chase. 

The  first  reads:  "No  •  •  •  dty  •  •  • 
shall  be  allowed  to  become  indebted  in  any 
manner  or  for  any  purpose  to  any  amount, 
including  existing  indebtedness,  in  the  aggre- 
gate exceeding  five  per  centum  on  the  value 
of  the  taxable  property  therein,  to  be  ascer- 
tained by  the  last  assessment  for  state  and 
county  taxes  previous  to  the  Incurring  of 
snch  indebtedness." 

The  second  provides:  "Any  •  •  •  dty 
•  •  •  Incurring  any  indebtedness  as  afore- 
said shall,  before  or  at  the  time  of  doing  so, 
provide  for  the  collection  of  a  direct  annual 
tax  sufficient  to  pay  the  interest  on  such 
debt  as  It  falls  due,  and  also  to  pay  and  dis- 
charge the  principal  thereof  within  twenty 
years  from  the  time  of  contracting  the  same." 

Their  claim  Is  that  when  the  city  voted  to 
purchase  the  plant  on  April  4,  1911,  it  in- 
curred the  indebtedness  within  the  meaning 
of  the  first  constitutional  provision  above 
quoted,  though  the  amount  of  the  indebted- 
ness remained  to  be  determined  later  by  the 
railroad  commission.  At  the  time  the  vote 
was  taken  the  previous  assessment  of  the 
dty  was  $24,464,231;  its  indebtedn^s  was 
$664,000.  The  tentative  value  of  the  plant 
was  fixed  at  $775,000.  If  the  tentative  value 
of  the  plant  be  taken  as  the  amount  of  the 
debt  then  that  amount,  added  to  the  in- 
debtedness of  the  city,  would  exceed  5  per 
centum  of  the  assessed  valuation  by  over 
$200,000,  and  the  dty  could  not  lawfully 
make  the  purchase  if  the  debt  is  held  to  be 
incurred  when  the  dty  votes  to  buy. 

The  method  of  acquiring  a  public  utility 
under  the  statute  Is  a  complex  one.  Between 
the  time  the  option  to  purchase  is  exercised 
by  the  dty  and  the  time  it  takes  actual  pos- 
session of  the  acquired  utility  a  considerable 
period  of  time  must  necessarily  elapse,  and 
much  work  must  be  done  by  the  railroad 
commission.  It  is  given  a  year  in  the  first 
instance  within  which  to  complete  its  labors 
after  notice  Is  served  upon  it  by  the  dty. 
Section  1797m82.  The  proceeding  is  sui 
generis,  and  but  little  aid  can  be  had  from 
adjudicated  cases  in  determining  when,  un- 
der the  pnovisions  of  the  statute,  the  city 
incurs  the  Indebtedness  within  the  meaning 
of  the  constitutional  provision  first  above 
referred  to.  It  is  evident  that  at  the  time 
the  vote  is  taken  to  acquire  the  plant  only  a 
rough  guess  or  estlmata  can  be  made  of  the 


total  amount  that  may  finally  have  to  be 
paid  therefor,  because,  pursuant  to  the  law, 
the  railroad  commission  must  determine  the 
quantum  of  property  to  be  taken,  the  price 
to  be  paid  therefor,  and  the  terms  and  con- 
ditions under  which  the  purchase  price  shall 
be  paid.  And  section  1797m82  says:  "The 
compensation  and  other  terms  and  the  condi- 
tions of  sale  and  purchase  thus  certified  by 
the  commission  shall  constitute  the  compen- 
sation and  terms  and  conditions  to  be  paid, 
followed,  and  observed  in  the  purchase  of. 
such  plant  from  such  public  utility."  And 
further:  "Upon  the  filing  of  such  certificate 
(containing  the  price  and  terms  of  sale)  with 
the  clerk  of  such  municipality  the  exclusive 
use  of  the  property  taken  shall  vest  in  such 
municipality."  It  is  evident  from  this  lan- 
guage of  the  statute  that  up  to  the  time  the 
certificate  la  filed  the  public  utility  exercises 
full  control  over  its  property  the  same  as  it 
did  before  the  dty  elected  to  purchase.  The 
statute  nowhere  prescribes  when  the  title 
to  the  property  shall  vest  in  the  munldpaUty. 
But  it  is  evident  from  the  provisions  of  the 
act  taken  collectively,  as  well  as  from  spedf- 
ic  language  in  particular  sections,  that  the 
transaction  for  the  purchase  of  the  plant  is 
not  deemed  complete  in  all  Its  essential  de- 
tails until  the  railroad  commission  files  its 
certificate.  Then  the  exclusive  use  of  the 
plant  is  transferred  to  the  municipality; 
and,  if  payment  is  not  then  made,  interest 
must  be  allowed  In  order  that  the  purchase 
price  shall  constitute  Just  compensation.  Ap- 
pleton  Waterworks  Company  v.  Railroad 
Commission,  142  N.  W.  476.  Dp  to  that  time 
the  public  utility  exerdses  full  control  over 
its  property  the  same  as  it  did  before  the 
city  elected  to  purdiase.  It  is  true  that  in 
the  Appleton  Case,  supra,  the  court  said: 
"The  moment  the  municipality  exerdses  its 
option  to  purchase  the  plant  of  a  public  utility 
operating  under  such  a  permit  (an  indetermin- 
ate one)  the  life  of  such  permit  is  terminated, 
and  henceforth  the  same  possesses  no  more 
value  than  a  franchise  for  a  definite  term  of 
years  upon  the  expiration  of  the  term."  But 
that  was  stated  with  reference  to  the  ques- 
tion of  whether  or  not  the  public  utility 
should  be  allowed  compensation  for  the  al- 
leged value  of  the  Indeterminate  permit  It 
was  not  thereby  Intended  to  determine  or 
fix  the  precise  time  the  city  incurred  a  debt 
in  the  purchase  of  a  public  utility.  The 
language  used  was  apt  and  appropriate  to 
the  subject  then  discussed  by  the  court  but 
it  has  little  relevancy  to  the  question  now 
under  consideration. 

In  a  case  where  the  probable  value  of  the 
plant  Intended  to  be  purchased,  together  with 
the  indebtedness  of  the  dty,  approximates  or 
slightly  exceeds  the  constitutional  amount  of 
Indebtedness  a  dty  may  incur,  It  can  never 
be  accurately  determined  until  the  railroad 
commission  files  its  certificate,  whether  or 
not  the  5  per  centum  limit  of  indebtedness 
is  exceeded.    To  hold  that  the  apspunt  of  the 
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purchase  price  when  ascertained  by  the  rail- 
road commission  relates  back  and  constitutes 
an  indebtedness  from  the  time  the  vote  is 
taken  might,  in  many  cases,  result  In  inval- 
idating obligations,  apparently  lawfully,  in- 
curred by  the  dty  during  the  interval  that 
elapses  between  the  time  the  vote  is  taken 
and  the  time  the  railroad  commission  fixes 
the  amount  of  the  purchase  price.  Moreover, 
It  would  result  in  holding  the  city  presently 
Indebted  for  a  plant  which  is  still  being  op- 
erated by  a  pubUc  utility,  and  which  In  all 
probability  will  continue  to  be  so  operated 
for  a  considerable  length  of  time,  the  profits 
of  wliich  operation  will  accrue  to  the  pub- 
lic utlUty.  On  the  other  hand,  if  It  be  held 
that  the  indebtedness  is  incurred,  and  the  ob- 
ligation to  pay  becomes  fixed,  when  the  cer- 
tificate is  filed,  and  when  the  exclusive  use 
of  the  property,  and  presumably  the  title  al- 
so, vests  in  the  municipality,  then  it  can 
always  be  ascertained  with  exactness  at  the 
time  the  debt  Is  incurred,  whether  or  not  the 
constitutional  provision  above  referred  to  is 
violated.  Upon  reflection  it  becomes  plain 
that  the  amount  of  the  debt  must  be  ascer- 
tainable at  the  time  the  Constitution  re- 
quires the  municipality  to  determine  whether 
it  has  exceeded  its  constitutional  limit  of  in- 
debtedness, and  that  is  at  the  time  the  debt 
is  incurred. 

In  Crogster  v.  Bayfield  County,  99  Wis.  1- 
17,  T4  N.  W.  635,  640,  TT  N.  W.  16T,  the  court 
says:  "The  limit  of  such  indebtedness,  as 
fixed  in  the  constitutional  provision  in  ques- 
tion, is  'five  per  centum  on  the  value  of  the 
taxable  property'  in  the  county,  to  be  ascer- 
tained by  the  last  assessment  for  state  and 
county  taxes  previous  to  the  incurring  of 
such  indebtedness.'  The  manifest  purpose 
of  ascertaining  such  value  of  the  taxable 
proi>erty  in  the  county  by  such  'last  assess- 
ment' previous  to  the  incurring  of  such  in- 
debtedness was  to  enable  all  parties  to  know 
In  advance  whether  the  debt  so  contracted 
was  within  or  exceeded  the  constitutional 
limit  In  the  language  of  Mr.  Justice  La- 
mar, speaking  for  the  whole  court,  in  one 
of  the  cases  cited :  'In  this  case  the  stand- 
ard of  validity  is  created  by  the  Constitu- 
tion. In  that  standard  two  factors  are  to  be 
considered — one  the  amount  of  the  assessed 
value,  and  the  other  the  ratio  between  that 
assessed  value  and  the  debt  proposed.  •  •  • 
Lake  County  v.  Graham,  130  U.  S.  683-«84  [0 
Sup.  Ct  654,  32  L.  Ed.  1065].  •  •  •  As 
indicated  in  that  opinion,  the  two  standards 
of  validity  created  by  the  Constitution,  to 
wit,  the  amount  of  such  assessed,  value  and 
the  ratio  between  that  Value  and  the  debt 
proposed,'  are  Indispensable  requisites,  and 
must  always  be  kept  in  mind  in  determining 
the  validity  of  any  such  contract"  In  no 
case  can  the  ratio  between  the  assessed 
valuation  and  the  indebtedness  of  the  dty, 
including  the  proposed  debt  be  determined 
until  the  amount  of  the  proposed  debt  Is 


known.  Therefore  It  must  be  held  that  with- 
in the  meaning  of  the  Constitution  a  debt  is 
not  incurred  until  its  amount  is  ascertain- 
able. Because  until  such  amount  is  ascer- 
tainable, it  is  impossible  to  apply  the  test  re- 
quired by  the  Constitution,  namely,  tbe  ra- 
tio between  the  indebtedness  of  the  dty  and 
the  last  assessed  valuation.  It  cannot  be 
that  such  a  test  was  Intended  tolbe  applied 
before  it  was  possible  to  do  so.  The  Con- 
stitution evidently  contemplates  that  there 
should  be  a  definite  debt  to  which  the  test 
can  be  applied,  and  if  there  is  no  sadi  defi- 
nite debt,  it  cannot  be  a  debt  within  the 
meaning  of  the  Constitution.  It  is  merely 
a  debt  in  fieri.  By  a  debt  Incurred  the  Con- 
stitution means  a  debt  whose  ratio  to  the 
limit  of  indebtedness  can  be  ascertained 
at  the  time  it  is  Incurred.  At  least  it  most 
follow  that  where  the  constitutional  test 
cannot  be  applied.  It  cannot  be  said  the  Con- 
stitution is  violated. 

Our  attention  is  called  by  appellants  to 
a  number  of  cases,  some  arising  under  statu- 
tory provisions  and  some  under  contracts, 
wherein  It  has  been  held  that  when  a  munic- 
ipality agrees  or  contracts  or  elects  under  a 
statute  to  do  a  certain  thing  calling  for  the 
payment  of  money,  an  Indebtedness  Is  then 
Incurred.  Such  cases  are  of  little  value  In 
determining  when  a  dty  incurs  an  Indebted- 
ness under  the  proceedings  of  the  pabUe 
utility  act  As  before  stated,  the  transac- 
tions involved  are  many,  and  are  necessarily 
separated  by  long  Intervals  of  time,  and  it 
seems  more  logical  and  more  In  consonance 
with  the  legislative  Intent  to  hold  that  snch 
indebtedness  arises  when  the  amount  and 
terms  thereof  become  fixed,  and  the  exdus- 
ive  use  of  the  property  vests  In  the  munid- 
pallty,  than  to  say  that  It  Is  Incurred  at 
the  initial  step  of  the  proceedings  and  long 
before  the  transactions  are  fully  and  finally 
consummated. 

The  case  of  Crogster  v.  Bayfield  Ck>unty, 
99  Wis.  1,  74  N.  W.  635,  77  N.  W.  167,  is  re- 
lied upon  as  authority  for  the  proposition  , 
that  the  debt  is  incurred  when  the  vote  to  ' 
purchase  is  taken.  It  will  be  seen  in  the 
Crogster  Case  that  the  county  voted  to  is- 
sue $240,000  of  bonds  to  aid  In  the  buUdlng 
of  a  railroad.  If  both  parties  fulfilled  their 
contract,  the  exact  amount  of  the  indebted- 
ness was  known  when  the  vote  was  taken 
and  the  debt  was  held  to  be  incurred.  Not 
so  in  the  instant  case.  Besides,  in  the  Crog- 
ster Case  the  statutory  provisions  were  dif- 
ferent That  statute  (section  945,  Rev.  St 
1878)  expressly  provided  for  the  execution  by 
the  railroad  company  under  its  seal  of  a  def- 
inite proposition  in  writing,  to  be  by  It  de- 
livered to  the  municipality.  All  the  terms 
and  conditions  were  fixed.  The  next  section 
provided  two  different  ways  in  which  the 
definite  proposition  might  be  accepted  by  the 
mnnidpallty  "so  as  to  become  mutually  ob- 
ligatory"; one  by  algnatiue,  the  other  by  an 
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election.  No  matter  in  which  way  It  was 
accepted,  the  statute  declared  that  if  ac- 
cepted, ■  "then  such  proposition  shall  be 
deemed  obligatory  as  a  mutual  agreement" 
We  have  no  such  statute  under  consideration 
in  the  present  case.  Quite  the  contrary  ap- 
pears, as  has  been  indicated.  The  final  con- 
summation of  the  proceedings  is  not  reached 
till  the  railroad  commission  flies  its  certif- 
icate. Then  the  terms  and  the  mutual  agree- 
ment become  fixed,  then  the  public  utility 
furnishes  the  consideration  for  the  debt,  and 
then  the  debt  is  created  within  the  meaning 
of  the  Constitution.  Merrill  Ry.  &  L.  Co.  t. 
Merrill,  80  WU.  358,  49  N.  W.  966;  Walla 
Walla  T.  Walla  Walla  Water  Co.,  172  U.  S. 
1,  19  Sup.  Ct  7T,  43  L.  Ed.  341.  The  last 
assessment  preyious  to  the  filing  of  such 
certificate  will  govern.  Since  the  assessment 
of  1912  was  over  $50,000,000,  it  must  be  pre- 
sumed that  the  dty  will  not  exceed  its  con- 
stitutional limit  of  indebtedness  In  purchas- 
ing the  plant 

[B-10]  6.  Can  the  constitutional  provision 
requiring  the  dty  to  provide  for  the  collec- 
tion of  a  direct  annual  tax  to  pay  the  in- 
debtedness created  by  the  purchase  of  the 
plant  be  complied  with  under  the  provisions 
of  the  statute?  It  Is  true  the  act  nowhere 
contains  any  specific  direction  for  its  being 
done,  nor  any  provision  for  doing  it  There 
was  no  necessity  for  the  statute  providing 
that  it  should  be  done,  for  the  constitutional 
requirement  Is  paramount,  and  must  be  read 
into  the  law,  whether  expressed  therein  or 
not  It  would  certainly,  however,  have  been 
appropriate  for  the  Legislature  to  have  pro- 
vided In  specific  terms  for  the  opportunity  of 
the  city  to  do  so.  Whether  such  omission 
was  due  to  an  overslgbt,  or  to  the  tact  that 
the  Legislature  considered  that  by  intrust- 
ing the  proceedings  to  such  an  important 
state  agency  as  the  raUroad  commission 
ample  opportunity  would,  by  it,  be  given  the 
city  to  comply  with  the  Constitution  is  im- 
material. Under  the  law  as  It  stands  it  be- 
comes the  duty  of  the  railroad  commission, 
after  it  has  determined  the  amount  of  the 
purchase  price  and  the  terms  and  conditions 
of  the  sale,  to  notify  the  dty  of  the  result 
of  its  action  and  to  give  it  a  reasonable 
time,  after  such  notice  and  before  the  certif- 
icate is  filed,  to  make  provision  for  the  col- 
lection of  the  direct  annual  tax  required  by 
the  Constitution.  And  upon  sudi  notice  It 
likewise  becomes  the  duty  of  the  dty,  with- 
in a  reasonable  time,  to  comply  with  the 
constitutional  provisions.  And  if,  in  view 
of  the  terms  and  conditions  of  sale  Imposed 
by  the  raUroad  commission,  it  becomes  nec- 
essary to  Issue  bonds  to  procure  the  pur- 
chase price,  it  can  do  so  without  any  further 
vote  of  the  electors.  Their  vote  to  purchase 
the  plant  must  be  held  to  Include  a  vote  to 
raise  money  by  the  issuance  of  bonds  if  4hat 
method  be  deemed  necessary  or  expedient  by 
the  city  council. 


[11]  7.  No  estoppel  against  the  dty  to  con- 
summate the  proceedings  arises  from  the 
fact  that  it  ordered  extensions  to  the  system 
after  voting  to  purchase  the  plant  Public 
health  and  convenience,  as  well  as  the  stat- 
ute, require  that  such  a  public  utility  shall 
give  adequate  service.  And  such  service 
must  continue  during  the  interval  that  elaps- 
es between  the  tinie  the  dty  elects  to  pur- 
chase and  the  time  the  transactions  are  fin- 
ally conduded  by  the  filing  of  the  certificate. 
Up  to  that  time  the  plant  and  property  be- 
long to  the  public  utility,  and  the  city  must 
pay  for  the  plant  as  it  exists  at  the  time  it  Is 
turned  over  to  it,  so  no  Injustice  is  done 
the  utility  by  requiring  It  to  continue  to 
give  adequate  service  during  the  time  the 
proceedings  are  pending. 

Judgment  afDrmed  on  both  appeals. 

SIEBECKEB,  J.,  took.no  part 


PULASKI  HALL  ASSTI  v.  McLBOD  «t  aL 
(Supreme  Court  of  Minnesota.    Oct  24,  1913.) 

(Syllahui  hy  tlie  Cottrt.) 

1.  EVIDXNCE  ({}  442,  460*)— PABOIr-BulLDIHO 

Contracts. 

In  this  action  upon  a  bond  given  by  a  build- 
ing contractor  as  prindpal  and  appellant  bond- 
ing company  as  surety  to  insure  the  erection  of 
aouilding  for  plaintiff  in  accordance  with  a  con- 
tract which  provides  that  the  plans  and  specifi- 
cations constitute  a  part  thereof,  and  which  re- 
cites that  such  plans  and  specifications  are 
identified  by  the  signature  of  the  parties,  the 
court  did  not  err  in  receiving  oral  testimony  to 
identify  the  plans  and  specifications,  although 
the  ones  so  identified  were  not  signed  by  the 
parties ;  nor  was  it  error  to  receive  such  testimo- 
ny to  supplement  the  spedfications,  where  these 
were  silent  as  to  the  finishing  of  some  additional 
rooms  shown  on  the  plans. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $$  1874-1897,  2116-2128;  Dec.  Dig. 
a  4A2,  460.*] 

2.  Principal  and  Sukett  ({  123*)— Rkusasb 
or  Surety— Buii-DiNG  Contbactor's  Bond. 

Where  time  is  not  of  the  essence  of  the  con- 
tract and  no  daim  is  asserted  because  the  build- 
ing was  not  finished  on  the  date  set,  the  sure- 
ty is  not  released  because  the  notice  of  default  of 
the  contractor  was  not  given  within  the  time 
stipulated  in  the  bond,  computing  snch  time 
from  the  date  fixed  in  the  contract  for  the  com- 
pletion of  the  building. 

[Bid.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {{  304-311;  Dec  Dig.  i 
123.»] 

8.  Pbincipai.  and  Sttbbtt  d  166*)— Reliiasb 
OF  Surety— Pixadino— Building  Contrac- 
tor's Bond. 

If  the  surety  would  claim  a  release  from 
the  bond  because  of  a  10-day  extension  of  time 
granted  the  contractor,  such  defense,  if  avail- 
able at  all  under  the  facts  berein,  should  have 
been  pleaded. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  423-426;  Dec  Dig.  { 
166.*I 
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4.  Pbinoipai.  ajtd  Subktt  (I  156*)— Rkleabb 

OF  SrRBTT— PLKADINQ — BniLOINO  CONTKAC- 

tob's  Bond. 

The  same  is  true  of  the  contention  that  the 
mirety  is  released  because  it  incidentally  ap- 
peared that  a  $2,000  payment  was  made  to  the 
contractor  subsequent  to  his  default. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  g|  423-426;  Dec.  Di«.  { 
156.»] 

5.  New  Trim.  ({  162*)— Ezokssivk  Vxbdict— 
Remitting  Excess. 

Where  the  evidence  is  sufficient  to  support 
the  verdict  as  to  amount,  but  such  amount  ex- 
ceeds the  sum  asked  for  in  the  complaint,  it  is 
not  error  to  deny  a  new  trial,  conditioned  upon 
plaintiffs  consent  to  reduce  the  verdict  to  the 
sum  claimed  in  the  complaint. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  |(  824-329;  Dec.  Dig.  |  162.*] 

Appeal  from  District  Court,  Hennepin 
County ;   W.  O.  Leary,  Judga 

Action  by  the  Pulaski  Hall  Association 
against  John  A.  McLeod  and  the  American 
Surety  Company  of  New  York.  From  a  de- 
nial of  its  motion  for  judgment  notwith- 
standing the  verdict  or  for  new  trial,  the 
Surety  Company  appeals.    AlSrmed. 

Kerr,  Fowler,  Ware  &  Furber,  of  Minne- 
apolis, for  appellant  O.  E.  Holman,  of  St 
Paul,  for  respondent 


HOLT,  J.  On  September  26, 1911,  plaintiff, 
a  corporation,  let  a  contract  tor  the  erection 
of  a  building  to  the  defendant  John  A.  Mc- 
LeK)d.  McLeod  was  required  to  furnish 
plaintiff  a  bond  to  secure  the  performance  of 
the  contract  This  bond  in  the  sum  of  $4,000 
was  given  by  McLeod  as  principal  and  the 
defendant  the  American  Surety  Company  as 
surety.  McLeod  in  February,  1912,  abandoned 
the  work  before  fully  completing  the  contract 
and  failed  to  pay  for  the  labor  and  materi- 
als. Mechanics'  liens  were  filed  and  the  liens 
foreclosed.  The  surety  company  was  duly 
notified  of  these  foreclosure  proceedings  and 
requested  to  defend,  but  refused.  The  lien 
foreclosure  action  resulted  In  an  adjudica- 
tion of  valid  liens  against  the  property  of 
plaintiff  In  a  sum  exceeding  $4,000.  Plain- 
tiff paid  these  Hens  and  completed  the  build- 
ing. This  action  was  then  brought  to  recov- 
er on  the  bond  for  the  amount  paid  to  satis- 
fy the  mechanic's  lien  Judgment,  for  defects 
In  the  work,  and  for  completing  the  contract 
The  surety  company  alone  appeals  from  the 
order  denying  Its  motion  for  Judgment  not- 
withstanding the  verdict  or  for  a  new  trlaL 

[1]  Appellant's  first  contention  is  that 
plaintiff  failed  to  prove  the  contract  which 
the  bond  was  to  secure.  The  contract  al- 
leged by  plaintiff  provides  that  the  building 
should  be  erected  "as  shown  on  the  dravrings 
and  described  in  the  specifications  prepared 
by  Frank  X.  Tewes,  architect,  which  draw- 
ings and  specifications  are  identified  by  the 
signatures  of  the  parties  hereto  and  become 
hereby  a  part  of  this  contract"    The  plans 


and  spedflcatlona  were  not  flo  Identified; 
hence,  according  to  appellant,  there  is  no 
contract  nor  can  one  be  proven.  A  month 
after  the  contract  was  executed,  and  when 
the  construction  of  the  building  was  already 
In  progress,  appellant  executed  this  bond.  At 
that  time,  according  to  piaintlfrs  testlmcmy, 
the  plans  and  specifications  were  complete; 
with  a  slight  exception  hereinafter  alluded 
to,  and  the  work  was  being  done  pursuant 
to  the  same.  Appellant  should  not  now  be 
beard  to  deny  the  existence  of  the  contract 
which  by  Its  very  terms  the  bond  admits  and 
secures.  The  evidence  was  ample  to  Identify 
the  plans  and  specifications  under  which  the 
building  was  erected.  And  this  Is  permis- 
sible by  oral  testimony.  Hooper  v.  Webb,  27 
Minn.  485,  8  N.  W.  689;  White  v.  McLaren, 
151  Mass.  553,  24  N.  B.  911;  Snoqnahni 
Realty  Co.  v.  Moynlhan,  179  Mo.  629,  78  S. 
W.  1014 ;  Haag  t.  HUlemeler,  120  N.  T.  651, 
24  N.  B.  807;  Hayden  v.  Cook,  34  Neb.  670, 
52  N.  W.  165.  The  decisions  in  Willamette, 
etc,  Co.  T.  Los  Angeles  College  Co.,  94  CaL 
229,  29  Pac  629,  Donnelly  v.  Adams,  115 
Cal.  129,  46  Paa  916,  and  West  Coast  Luin- 
her  Co.  v.  Knapp,  122  Cal.  79,  54  Pac.  533, 
relied  on  by  appellant,  seem  to  be  controlled 
by  statutes  of  California  relating  to  the  es- 
tablishment of  mechanics'  liens.  But  in  so 
far  as  the  opinions  in  those  cases  may  be 
based  on  other  considerations  than  statute 
law  we  cannot  follow  them,  nor  the  doctrine 
announced  In  Oooch  v.  Snarr,  34  Upper  Can- 
ada Q.  B.  Reports,  616.  Oral  testimony  not 
contradicting  any  of  the  terms  of  the  writ- 
ten contract  or  the  plans  and  spedficationg 
was  likewise  properly  admitted  to  show  an 
agreement  to  partition  off  and  finish  four 
living  rooms  in  the  basement  for  the  price  of 
$190  in  addition  to  the  original  bid  made 
upon  the  plana  and  specifications.  Cook  v. 
LltUefield,  98  Me.  299,  66  Aa  899.  The  plans 
at  the  time  the  appellant  executed  the  bond 
show  the  location  of  these  rooms,  but  the 
details  of  the  finishing  thereof  as  to  doors, 
casings,  etc.,  were  not  in  the  specifications. 

,  [2]  Appellant  claims  to  be  released  because 
notice  of  default  was  not  given  within  10 
days  after  knowledge  thereof  by  plaintiff, 
as  stipulated  In  the  bond.  The  building  was 
to  be  completed  by  December  16,  1911,  and 
no  notice  of  default  in  any  respect  was  given 
until  January  6,  1912.  Of  course,  plaintiff 
knew  on  December  15th  that  the  contract 
was  not  completed.  But  plaintiff  Is  not  com- 
plaining of  the  failure  to  finish  on  time. 
Nor  is  time  made  the  essence  of  the  contract, 
but  by  the  very  terms  thereof  It  Is  seen  that 
delay  on  either  side  Is  not  to  be  material, 
unless  loss  Is  sustained  thereby.  Further- 
more, when  appellant  did  receive  notice  of 
default  on  January  6th,  with  full  knowledge 
of  the  terms  of  the  contract,  for  It  was  fur- 
nished with  a  copy  thereof  when  the  bond 
was  made,  and  apprised  by  the  tenor  of  the 
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notice  that  the  bnlldlng  was  still  nnflnlshed. 
It  did  not  then  nor  In  subsequent  negotiations 
suggest  that  It  was  released  because  a  notice 
that  McLeod  had  not  finished  the  building 
should  have  been  given  within  10  days  after 
December  16,  1911.  It  ought  not  now  to  be 
heard  to  urge  that  the  time  of  finishing  the 
building  was  so  material  a  part  of  the  con- 
tract that  failure  to  give  seasonable  notice 
of  default  in  that  respect  released  the  bond. 
But,  be  that  as  it  may,  this  ease  Is  well  with- 
in the  rule  of  Lakeside  Land  Co.  v.  Empire 
State  Surety  Co..  105  Minn.  213,  117  N.  W. 
431,  Hormel  V.  American  Bonding  Co.,  112 
Minn.  288,  128  N.  W.  12,  33  L.  R.  A.  (N.  S.) 
513,  and  Fltger  Brewing  Go.  v.  American 
Bonding  Co.,  115  Minn.  78,  181  N.  W.  1067,  to 
the  effect  that  when  no  claim  is  made,  or 
can  be  made,  against  the  contractor  for  fall- 
ing to  finish  the  work  on  time,  the  date  men-^ 
tloned  in  the  contract  for  finishing  is  not* 
the  date  from  which  the  time  of  giving  the 
notice  of  default  to  the  surety  is  to  be  com- 
puted. Appellant  depends  upon  the  opinion 
in  National  Surety  Co.  v.  Long,  125  Fed.  887, 
60  C.  C.  A.  623,  but  that  seems  to  be  out  of 
harmony  with  our  decisions  Just  cited. 

[3]  As  to  the  assertion  that  there  was  an 
extension  of  time  of  10  days  given  the  con- 
tractor by  plaintiff  without  knowledge  of  the 
surety,  it  Is  sufficient  to  say  that  no  such 
defense  is  pleaded;  and,  even  if  it  had  been, 
it  should  not  avail,  because,  after  being 
notified  of  the  situation  on  January  6,  1912, 
appellant  expressed  a  hope  that  the  con- 
tractor could  still  be  Induced  to  complete  the 
bnlldlng  in  accordance  with  the  contract 
Again,  when  by  letter  of  January  29th  ap- 
pellant was  informed  of  the  extension  and 
failure  to  perform  within  the  extended  time, 
no  suggestion  was  then  made  that  the  surety 
was  thereby  released.  Nor  was  there  any 
intimation  of  such  defense  until  the  motion 
to  dismiss  was  made  at  the  trial. 

[4]  Api)ellant  also  seeks  to  avoid  liability 
on  the  ground  that  it  appeared  at  the  trial 
that  a  payment  of  $2,000  had  been  made  by 
plaintifr  to  the  contractor  on  January  18, 
1912.      When   plaintlCTs   attorney    admitted- 


that  this  payment  was  so  made,  he  stated 
that  he  did  not  understand  how  it  was  mate- 
rial. This  defense  of  payment  after  default, 
assuming  that  it  might  violate  a  condition  in 
the  bond,  was  not  pleaded,  and  it  certainly 
was  necessary  to  do  so  if  it  was  to  be  assert- 
ed. In  view  of  the  manner  in  which  the  date 
of  the  payment  came  into  the  record,  it  can- 
not, in  fairness,  be  said  that  a  defense  based 
thereon  was  litigated  by  consent  On  the 
contrary,  a  defense  was  set  up  that  appellant 
was  released  because  payments  to  the  con- 
tractor were  not  made  as  fast  as  provided 
by  the  contract  The  payments  were  to  be 
made  upon  certificates  issued  by  the  archi- 
tect as  the  work  progressed,  but  there  is  no 
evidence  that  the  $2,000  was  not  paid  in 
strict  accordance  with  the  terms  of  the  con- 
tract Therefore  in  no  event  can  the  time  of 
this  $2,000  payment  affect  the  verdict  in  this 
case. 

[5]  The  issues  of  fact  were  fully  and  fairly 
submitted  to  the  Jury.  The  verdict  was 
slightly  in  excess  of  the  sum  demanded  in 
the  complaint,  but  the  amouut  thereof  finds 
fair  support  in  the  evidence.  The  trial  court 
so  considered.  In  that  situation  no  error 
can  be  predicated  upon  the  order  denying  a 
new  trial  on  condition  that  plaintiff  con- 
sented to  a  reduction  of  the  verdict  to  the 
amount  claimed  In  the  complaint,  less  $93.55, 
admitted  on  the  trial  to  be  due  the  contrac- 
tor, for  extras.  PlaintUT  consented.  It  has 
been  held  ever  since  Craig  v.  Cook,  28  Minn. 
232,  9  N.  W.  712,  that  a  court  may  reduce 
excessive  verdicts,  even  when  there  is  foun- 
dation for  the  claim  that  the  excessive 
amount  resulted  from  passion  and  prejudice. 
This  rule  applies  to  actions  on  contract  and 
for  tort  Pratt  v.  Pioneer  Press  Co.,  35  Minn. 
251,  28  N.  W.  708.  And  where  the  excestdve 
amount  in  the  verdict  springs  neither  from 
passion  or  prejudice,  nor  from  insufficiency 
of  proof,  but  merely  from  a  too  modest  de- 
mand in  the  complaint,  the  propriety  and 
Justice  of  a  conditional  order  such  as  was 
made  in  this  instance  is  apparent 

We  find  no  '^rror  warrantli^  a  reversal. 
Order  affirmed. 
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WALSH  T.  PAINE  et  aL 
(Supreme  Court  of  Minnesota.    Oct.  24, 1818.) 

(Byttalut  iv  the  Court.) 

L  Fbatjd  (I  25*)— Extent  of  Liability. 

In  cases  of  fraud  and  deceit,  the  defendant 
is  responsible  for  those  results  which  must 
be  presumed  to  have  been  within  bis  contem- 
plation at  the  time  the  fraud  was  committed; 
and  plaintiff  may  recover  for  any  injury  which 
is  the  direct  and  natural  consequence  of  defend- 
ant's representations. 

[Ed.  Note.— For  other  cases,  see  Fraud,  C5ent 
Dig.  i  24;   Dec.  Dig.  i  25.*] 

2.  Fbaud  (J  64*)— Contemplated  Dakages— 

t^VESTION  FOB  JUBY. 

Defendants  fraudulently  induced  plaintiff 
to  buy  stock  owned  by  one  of  them  in  a  cor- 
poration and  a  mortgage  owned  by  said  defend- 
ant on  property  of  such  corporation.  Plaintiff 
thereafter  advanced  money  to  the  corporation. 
Evidence  considered,  and  held  to  warrant  sub- 
mitting to  the  jary  the  questions  of  whether  it 
was  within  the  contemplation  of  said  defend- 
ant that  plaintiff  would  advance  money  to  the 
corporation. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  H  65%,  6T-71;   Dec.  Dig.  f  64.*] 

S.  Fbaud  ((  66*)  —  Action  fob  Dahaokb  — 

Evidence. 

It  was  prejudicial  error  to  receive  in  evi- 
dence the  schedules  of  assets  and  liabilities 
made  by  the  corporation  in  bankruptcy  pro- 
ceedings more  than  four  months  after  the  al- 
leged fraud  was  committed. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  62;   Dec.  Dig.  |  55.*] 

4.  Fbaud  (|  62*)  —  Action  fob  Damages  — 

Evidence. 

It  was  also  prejudicial  error  to  receive  evi- 
dence of  acts  of  one  of  the  defendants  not  con- 
nected with  the  alleged  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  (  48;   Dec.  Dig.  {  52.*] 

Appeal  from  District  Court,  St  Louis  Coun- 
ty; H.  B.  Dlbell,  Judge. 

Action  by  J.  S.  Walsh  against  Asa  Paine 
and  another.  Verdict  for  plaintiff.  From  the 
granting  of  a  new  trial  as  to  each  defendant, 
plaintiff  appeals.    Affirmed. 

John  B.  Arnold,  of  New  York  City,  and 
Arnold  &  Arnold,  of  Duluth,  for  appellant 
Pryberger  &  Fulton,  of  Duluth,  for  respond- 
ents. 


BUNN,  i.  This  action  was  to  recover 
damages  for  the  fraud  of  defendants  in  in- 
ducing plaintiff  to  purchase  defendant 
Paine's  interest  in  the  Russell  Motor  Com- 
pany and  to  advance  money  to  the  company 
thereafter.  There  was  a  verdict  for  $6,871.- 
93  against  both  defendants.  Each  defendant 
moved  for  Jndgment  notwithstanding  the  ver- 
dict or  for  a  new  trial.  The  motions  for 
Judgment  were  denied,  but  a  new  trial  grant- 
ed as  to  each  defendant  Plaintiff  appeals 
from  these  orders. 

The  new  trial  was  granted  because  the 


trial  court  was  of  the  opinion  that  there  was 
prejudicial  error  In  Its  rulings  on  the  admis- 
sion of  evidence  and  in  the  charge.  It  Is 
clear,  from  the  memorandnm  filed  with  Its 
order,  that  the  trial  court  considered  tbe  ver- 
dict sustained  by  the  evidence.  We  bare, 
then,  to  consider  whether  there  was  preju- 
dicial error  In  any  of  the  rulings  on  tbe  trial 
or  in  the  charge.  In  this  situatton,  wbere 
the  appellant  is  necessarily  unable  to  point 
out  the  errors,  It  is  the  duty  of  tbe  respond- 
ent to  make  clear  to  the  court  the  potnts  re- 
lied upon  to  sustain  the  granting  of  a  new 
trial. 

A  brief  statement  of  the  facts  is  necessary 
to  an  understanding  of  the  questions  before 
us.    Defendant  Russell  was  tbe  manager  and 
principal  owner  of  the  stock  of  tlie  Russell 
Mortor  Company,  a  corporation  engaged  in 
'the  sale  and  repair  of  automobiles  In  Duluth. 
In  the  fall  of  1910  defendant  Paine,  wbo  was 
a  stockholder  and  president  of  the  North- 
land Motor  Company  of  Minneapolis,   made 
an  examination  of  the  affairs  of  the  Russell 
Company,  and  agreed  to  advance  money  to 
it  on  the  company's  giving  satisfactory  se- 
curity.   The  Russell  Company  was  to  handle 
the  cars  of  the  Northland  Company.    Twen- 
ty-five shares  of  the  Russell  Company  stock 
were  issued  to  Paine,  who  testified  that  this 
was  given  to  him  for  the  Northland  Company 
In  consideration  of  the  latter  company  turn- 
ing over  to  the  Russell  Company  the  agency 
for   the   Stoddard-Dayton  cars ;    the  North- 
land Company  agreeing  to  supply  the  cars 
for  two  years  without  charges  for  commis- 
sions.   Paiiie  advanced  $2,000  in  cash  to  the 
Russell  Company.    The  company  gave  Paine 
its  note  for  $5,000,  and  to  secure  it  a  chattel 
mortgage  covering  its  garage  equipment,  val- 
ued at  $4,032.     It   was   the  understanding, 
evidenced  by  another  writing,  that  at  any 
time  the  Russell  Company  should  repay  mon- 
eys   advanced    by   Paine   or   the    Northland 
Company  from  time  to  time  in  the  future, 
and  pay  all  debts  due  Paine  or  the  Northland 
Company,   the  note  would  be  returned  and 
the  mortgage  satisfied.     Another  writing  of 
the  same  date  recites  that  the  Russell  Com- 
pany may  within  two  years  buy  back  the 
25  shares  of  stock  for  $2,600,  provided  all  In- 
debtedness to  the  Northland  Company  has 
been  paid. 

In  April,  1911,  plaintiff  was  Induced  by 
Paine  to  buy  his  Interest  in  the  Russell  Com- 
pany. Paine  sold  to  plaintiff  the  25  shares 
of  stock,  and  his  claim  for  the  $2,000  he  bad 
advanced  tbe  company;  plaintiff  paying  $3.- 
250.  The  $5,000  note  and  the  chattel  mort- 
gage were  canceled,  and  a  new  note  for  the 
same  sum  and  a  new  chattel  mortgage  cover- 
ing the  same  property  were  executed  to  plain- 
tiff. As  a  part  of  the  transaction,  a  writing 
was  Executed  which  recited  that  plaintiff 
would  return  the  note  and  satisfy  the  mort- 
gage whenever  the  Russell  Company  should 


*For  oUier  caaaa  see  uuns  topic  and  section  NUMBBR  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  SerlM  ft  Rop'r  IndezM 


MlnnO 


WALSH  V.  PAINE 


119 


pay  the  moneys  advanced  by  plaintiff  from 
time  to  time  In  the  futnre,  and  all  Jnst  debts 
due  Mm,  and  redtlng  that  the  loans  advanc- 
ed by  plaintiff  should  draw  Interest  at  not 
to  exceed  6  per  cent  Another  writing  was 
executed  covering  the  conditions  upon  which 
plaintiff  received  and  was  to  hold  the  25 
shares  of  stock.  In  short,  all  the  papers 
evidencing  the  relations  between  Falne  and 
the  Russell  Company  were  canceled,  and  ex- 
actly similar  papers  executed  to  evidence  the 
relations  between  plaintiff  and  the  company. 

It  was  plaintiff's  claim,  and  there  is  evi- 
dence to  support  it,  that  he  was  Induced  to 
take  this  Interest  in  the  Russell  Company  by 
fraudulent  representations  made  by  Paine 
and  Russell.  As  the  question  of  the  sufficien- 
cy of  the  evidence  to  sustain  the  verdict  la 
not  involved  on  this  appeal,  we  need  say 
nothing  further  as  to  these  fraudulent  repre- 
sentations. It  would  seem  clear  that  plain- 
tiff took  Palne's  place  In  the  corporation. 
We  must  assume  that  he  did  so  because  of 
fraud  on  the  i)art  of  both  defendants;  that 
Paine,  with  Russell's  help,  unloaded  onto 
plaintiff. 

After  the  sale  of  the  stock  to  plaintiff,  and 
the  other  transactions  mentioned,  Paine  took 
no  further  part  in  the  affairs  of  the  cor- 
ixiration.  Russell  managed  the  company, 
plaintiff  apparently  taking  little  active  part, 
though  It  had  been  contemplated  that  he 
would  have  charge  of  the  shop  and  the 
financial  part  of  the  business.  From  time  to 
time  plaintiff  advanced  to  Russell  for  the 
company  sums  of  money  to  pay  Indebtedness 
of  the  company  for  automobiles  and  supplies 
purchased. 

In  June,  1911,  Paine  met  plaintiff  in  Dn- 
lutb,  and  complained  because  the  Russell 
Company  had  not  paid  the  Northland  Com- 
pany for  automobiles  purchased.  Plaintiff 
seems  then  to  have  discovered  that  he  had 
been  "flim-flammed,"  as  he  expressed  It,  and 
placed  on  record  the  chattel  mortgage.  At 
the  same  time  a  chattel  mortgage  held  by 
Paine  was  recorded.  The  recording  of  these 
mortgages  seems  to  have  produced  a  crisis 
in  the  affairs  of  the  Russell  Company,  and  on 
August  21,  1911,  it  was  adjudged  bankrupt 
In  the  United  States  District  Court. 

The  alleged  fraudulent  representations  of 
defendants  related  to  the  solvency  of  the 
corporation,  and  the  extent  of  Its  business, 
assets,  and  liabilities.  It  was,  of  course,  es- 
sential to  a  recovery  that  the  falsity  of  these 
representations  at  the  time  they  were  made 
be  proved.  There  was  evidence  fairly  tend- 
ing to  show  that  the  company  was  in  bad 
condition,  if  not  actually  insolvent,  at  this 
time,  and  there  was  evidence  to  the  contrary. 
It  was  one  of  the  issues  on  the  trial,  as  of 
coarse  was  the  question  of  defendant's  knowl- 
edge of  the  condition  of  the  company. 

We  now  take  up  respondent's  claims  of 
error  In  the  rulings  of  the  trial  court,  relied 


on  to  sustain  the  order  granting  a  new 
trial. 

[1]  1.  The  most  Important  question  is 
whether  the  trial  court  was  in  error  in  re- 
ceiving, over  the  objections  of  defendant 
Paine,  evidence  of  the  advances  or  loans 
made  by  plaintiff  to  the  Russell  Company 
after  the  sale  of  the  stock  by  Paine  to  plain- 
tiff. The  same  question  is  involved  in  an 
Instruction  of  the  court  permitting  the  Jury 
to  find  against  Paine  for  the  amount  of  these 
advances,  in  case  they  should  find  that  it 
was  contemplated  when  the  sale  was  made 
that  plaintiff  should  make  advances  to  the 
company.  The  precise  claim  of  respondent  in 
this  connection  Is  that  there  was  no  evi- 
dence that  Paine  could  or  ought  to  have 
contemplated  that  plaintiff  would  loan  mon- 
ey to  the  company. 

The  rule  Is  clear,  and  not  disputed  here. 
In  cases  of  fraud  or  deceit,  the  defendant  is 
responsible  for  those  results  which  must  be 
presumed  to  have  been  within  his  contem- 
plation at  the  tlm^  of  the  commisBlon  of 
the  fraud,  and  plaintiff  may  recover  for  any 
injury  which  is  the'  direct  and  natural  con- 
sequence of  his  acting  on  the  faith  of  de- 
fendant's representations.  It  must  appear 
that  the  fraud  and  damage  sustain  to  each 
other  the  relation  of  cause  and  effect,  or  at 
least  that  the  damage  might  have  resulted 
directly  from  the  fraud.  20  Cyc.  137,  and 
cases;  Reynolds  v.  Franklin,  44  Minn.  80, 
46  N.  W.  139,  20  Am.  St.  Rep.  540;  VUett  v. 
Moler,  82  Minn.  12,  84  N.  W.  452.  While  the 
sequence  need  not  be  so  close  as  in  actions  of 
contract,  it  still  must  appear  In  an  appreci- 
able sense  that  the  damage  flowed  from  the 
fraud  as  the  proximate  and  not  the  remote 
cause.  Brackett  v.  Orlswold,  112  N.  Y.  409, 
20  N.  B.  376. 

[2]  2.  Appljring  these  rules  to  the  evi- 
dence in  this  case,  we  are  of  the  opinion  that 
the  Jury  might  find  that  Paine  contemplated, 
at  the  time  he  Induced  plaintiff  to  purchase 
the  stock,  to  take  the  mortgage,  and  sign  the 
various  papers  mentioned,  that  plaintiff 
would  advance  money  to  the  company,  the 
advances  to  be  secured  by  the  mortgage. 
The  various  writings  were  prepared  by 
Paine,  and  of  course  he  knew  their  contents. 
Indeed,  they  were  exactly  similar  in  all  re- 
elects to  the  contracts  before  existing  be- 
tween himself  and  the  company.  Clearly 
these  writings,  while  they  do  not  obligate 
plaintiff  to  loan  the  company  money,  contem- 
plate that  be  probably  will  do  so,  providing 
for  the  rate  of  interest  on  and  repayment 
of  such  sums  as  he  may  advance,  and  for 
security.  Practically,  as  we  have  said  be- 
fore, Paine  unloaded  upon  plaintiff,  not  only 
his  stock,  but  aU  the  interest  that  he  had  In 
the  company,  including  the  burdens.  It  is 
true  that  plaintiff  says  in  his  testimony 
that  Paine  did  not  tell  him  he  was  to  ad- 
vance more  than  the  |2,000,  and  that  be 
(plalntifQ  did  not  agree  to  take  Palne's  place- 
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and  carry  fbe  deal  throngb.  But  on  the 
whole  case  we  think  It  was  not  error  to  re- 
ceive evidence  of  these  advances  by  plain- 
tiff, or  to  give  the  instruction  permitting  the 
jury  to  find  against  Paine  for  the  amount 
thereol  If  the  evidence  Justified  the  con- 
clusion that  Paine  and  Russell  conspired  to 
Induce  plaintitt  by  fraud  and  deceit  to  part 
with  his  money,  a  question  not  Involved  on 
this  appeal,  a  recovery  against  both  for  the 
$3,250  paid  for  the  stock  and  the  mortgage, 
and  for  the  amount  of-  the  advances,  was 
proper. 

[3]  3.  The  trial  court  received  in  evidence 
over  the  objections  of  both  defendants  the 
schedules  of  assets  and  liabilltlea  filed  by 
the  corporation  in  the  bankruptcy  proceed- 
ings, as  well  as  the  petition  and  adjudica- 
tion; evidence  of  the  sale  of  the  property 
and  the  expected  dividend.  We  think  this 
was  prejudicial  error,  which  justified  the 
granting  of  a  new  trlaL  The  schedules  made 
by  the  corporation  in  September  were  not 
evidence  of  its  insolvency  in  April.  Redding 
V.  Godwin,  44  Minn.  35S,  46  N.  W.  563.  As 
against  Paine,  at  least,  the  schedules  were 
hearsay.  Halbert  v.  Pranke,  91  Minn.  204, 
97  N.  W.  976.  We  are  unable  to  see  that 
these  schedules  had  any  relevancy  to  any  Is- 
sue in  the  case,  except  that  of  the  solvency 
of  the  corporation,  and  on  that  Issue  they 
were  inadmissible.  They  had  no  bearing  on 
the  question  of  damages. 

[4]  4.  We  also  are  of  the  opinion  that  it 
was  error  to  admit  evidence  tending  to  show 
dishonest  acts  on  the  part  of  Russell  that 
were  not  any  part  of  the  res  gestte  or  con- 
nected In  any  way  with  Paine.  The  latitude 
allowed  counsel  In  this  respect  was  too  great, 
and  may  have  prejudiced  the  jury.  In  re- 
gard to  the  "Schall  car,"  it  was  error  to  ad- 
mit the  evidence;  but  this  may  have  been 
cured  by  the  instructions  to  disregard  such 
evidence. 

Our  conclusion  is  that  the  trial  court  right- 
ly granted  a  new  trial. 

Order  affirmed. 


GOSWITZ  v.  JEFFERSON. 
(Supreme  Conrt  of  Minnesota.    Oct  31,  1913.) 

(Byllabui  &v  the  Court.) 

1.  JiTDOiiKNT   (I    787*)— Lien— CONSTBUCTIVK 
Notice— Deed  as  Secuhity. 

Where  the  owner  of  a  city  lot  conveyed 
the  same  aa  security  by  deed  which  was  duly 
recorded,  a  Judgment  docketed  thereafter  against 
the  grantor  is  not  constructive  notice  of  the 
lien  thereof  to  a  subsequent  purchaser  from 
the  vendee. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  Sf  1861.  1363-1367;  Dee.  Dig.  | 
787.»] 

2.  DKKD8  (I  108*)— Tna  or  TAKiNa  Effect. 

A  deea  takes  effect  at  the  time  of  its  de- 
livery, and  not  at  the  time  of  its  date. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Gent. 
Dig.  U  294-308 ;    Dec.  Dig.  §  108.»] 


3.  HOUXSTEAD     (S    103*)— llABIUXOS— JTiTOO- 
KBNT  lilKlf. 

Where  a  vendor,  instead  of  conveying  di- 
rectly to  the  vendee,  conveys  to  a  third  party, 
who  is  actually  residing  upon  the  lot,  and  such 
third  party  conveys  to  the  vendee,  an  existing 
judgment  against  such  third  party  does  not  be- 
come a  lien  as  against  the  vendee,  as  whatever 
interest  vested  in  such  third  party  through  snch 
deed  forthwith  became  his  homestead. 

[Eid.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  H  157,  158;  Dec.  Dig.  t  103.*] 

4.  JuDOMENT  (J  787*)— Lien— Opebatiok  ajto 
Effect— Vknuob  and  Pdbchaseb. 

Where  the  vendor  held  the  title  as  Becurity 
only,  and  the  equitable  owner  was  in  possession 
of  the  property,  but  the  records  failed  to  dis- 
close any  interest  in  such  equitable  owner,  and 
both  the  vendor  and  the  eqnitable  owner  in- 
formed the  purchaser  that  the  vendor  was  the 
owner,  and  that  the  equitable  owner  was  mere- 
ly his  tenant,  and  in  reliance  thereupon  the 
purchaser  paid  the  full  purchase  price  and  re- 
ceived and  recorded  his  title  deeds,  without  any 
knowledge  of  the  interest  of  such  eqnitable  own- 
er, or  of  a  judgment  which  was  in  fact  a  lien 
thereon,  the  purchaser  took  the  title  free  and 
clear  from  the  lien  of  such  judgment 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  H  1361,  1363-1367;  Dec.  Dig.  f 
787.*] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  Frederick  N.  Dickson,  Judge. 

Action  by  Frank  A.  Ooswitz  against  Rufns 
C.  Jefferson.  Judgment  for  plaintiff.  From 
a  denial  of  new  trial,  defendant  appeals. 
Affirmed. 

B.  H.  Schrlber  and  George  B.  Spencer, 
both  of  St  Paul,  for  appellant  Arthur 
Christofferson  and  J.  A.  A.  Bumquist,  both 
of  St  Paul,  for  respondent 


TAYLOR,  C.  This  is  an  action  to  set  aside 
and  annul  an  execution  sale.  The  trial  court 
directed  that  the  sale  be  annulled,  and  de- 
nied defendant's  motion  for  a  new  trial.  De- 
fendant appeals. 

Augusta  Hasslen  was  the  owner  of  lot  21, 
block  4,  Roger's  addition  to  St  Paul,  on 
April  6,  1908.  On  that  date  she  and  her  hus- 
band, John  Hasslen,  mortgaged  the  lot  to 
George  W.  Magee.  Thereafter,  and  on  April 
23,  1908,  they  conveyed  the  lot  by  quitclaim 
deed  to  George  S.  Heron  as  security  for  an 
indebtedness  to  him.  Heron  took  charge  of 
the  property  and  applied  the  rents  there- 
from upon  such  indebtednesa  In  May,  1910, 
the  Haaslens  took  up  their  residence  upon 
the  lot  under  an  agreement  with  Heron  to 
pay  the  usual  rent  untU  their  indebtedness  to 
him  should  be  satisfied.  They  resided  upon 
the  lot  until  it  was  sold  to  plaintiff,  bat 
failed  to  make  any  payments.  On  March  10, 
1910,  and  before  the  Hassiens  had  establish- 
ed a  residence  upon  the  lot,  R.  C.  Jefferson 
and  James  Kasson  recovered  a  judgment 
against   both    Augusta    Hasslen    and   John 
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Hasslen.  The  Magee  mortgage  was  fore- 
closed, and  the  lot  sold  thereunder  on  Janu- 
ary 7,  1911.  In  the  spring  of  1911,  Heron 
placed  the  property  In  the  hands  of  Philip  O. 
lioSman,  a  real  estate  agent,  for  sale.  Hoff- 
man negotiated  a  sale  to  plaintiff,  which  was 
consummated  on  May  15,  1911.  While  nego- 
tiating for  the  property,  plaintlfl  waa  Inform- 
ed by  Hoffman,  the  agent  of  Heron,  and  by 
Mrs.  Hasslen,  that  Heron  owned  the  proper- 
ty, and  that  the  Hasslens  were  merely  oc- 
cupying It  as  his  tenants.  The  abstract  dis- 
closed that  Mrs.  Hasslen  had  formerly  own- 
ed the  property,  and  had  conveyed  it  to  Her- 
on, but  did  not  disclose  that  she  then  had 
any  interest  in  it,  and  did  not  disclose  the 
judgment  held  by  Jefferson  &  Kasson.  The 
certificate  as  to  judgments  showed  that  there 
were  no  judgments  against  Augusta  Hasslen 
during  the  ten  years  prior  to  the  time  that 
her  deed  to  Heron  was  placed  on  record,  but 
did  not  cover  the  period  subsequent  to  tliat 
date.  At  the  time  of  completing  his  pur- 
chase^ plaintiff  had  no  actual  notice  or 
knowledge  that  Jefferson  &  Kasson  held  a 
judgment  against  Augusta  Hasslen,  nor  that 
she  bad  any  Interest  in  the  property  other 
than  as  a  tenant  under  Heron.  On  May  15, 
1011,  plaintiff  paid  the  full  purchase  price 
for  the  property  to  Heron  in  cash,  and  re- 
ceived from  Heron  the  following  instruments, 
all  of  which  plaintiff  placed  on  record  on 
that  date: 

A  qultelaim  deed  from  George  S.  Heron, 
unmarried,  to  Auguste  Hasslen,  dated  August 
4,  1908;  a  quitclaim  deed  from  Augusta 
Hasslen  and  John  Hasslen,  her  husband,  to 
Philip  O.  Hoffman,  dated  May  6,  1911;  a 
certificate  of  redemption  from  the  Magee 
foreclosure  sale,  executed  by  the  executrix 
of  George  W.  Magee,  deceased,  to  Augusta 
Hasslen  and  John  Hasslen,  her  husband,  as 
owners,  dated  May  13,  1911;  a  special  war- 
ranty deed  from  Philip  O.  Hoffman,  widower, 
to  plaintiff,  dated  May  13,  1911;  and  a  war- 
ranty deed  from  Augusta  Hasslen  and  John 
Hasslen,  her  husband,  to  plaintiff,  dated 
May  13,  1911. 

[2, 3]  The  deed  from  Heron  to  Mrs.  Hass- 
len bore  date  in  190S,  but  it  is  expressly 
found  as  a  fact  that  this  deed  was  not  de- 
livered until  May  15,  1911,  and  then  not  to 
Mrs.  Hasslen,  but  to  plaintiff,  as  a  part  of 
the  transaction  by  wliich  the  title  was  vested 
in  him.  It  is  elementary  that  a  deed  does 
not  take  effect  until  delivery.  It  is  imma- 
terial whether  the  title  passed  from  Heron 
directly  to  plaintiff,  or  from  Heron  to  Mrs. 
Hasslen  and  from  her  to  plaintiff.  Mrs. 
Hasslen  was  actually  residing  upon  the  lot 
Her  only  interest  therein,  so  far  as  plaintiff 
knew,  was  that  of  a  tenant  If  the  title 
vested  in  her  by  delivery  of  the  Heron  deed, 
the  lot  forthwith  became  her  homestead,  and 
the  lien  of  judgments  existing  against  her 
could  not  attach  thereto  at  that  time.  If 
other  parties,  creditors  or  others,  possessed 
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undisclosed  rights  by  reason  whereof  they 
were  entitled  to  teke  the  property  from  Mrs. 
Hasslen,  notwithstanding  the  homestead  law, 
such  rights  would  not  attach  as  against 
plaintiff,  unless  he  was  diargeable  with  no- 
tice thereof. 

[1]  As  the  deed  to  Heron  was  given  for 
security  only,  Mrs.  Hasslen  remained  the 
equitable  owner  of  the  property,  and  the 
Judgment  against  her,  having  been  docketed 
before  her  homestead  rights  attached,  be- 
came a  lien  upon,  such  equitable  interest 
therein.  The  records,  however,  indicated 
that  Mrs.  Hasslen  had  imrted  with  all  her 
Interest  in  the  lot  nearly  two  years  before 
the  rendition  of  the  judgment  and  that  Her- 
on was  the  owner  in  fee  thereof.  The  Judg- 
ment not  having  been  docketed  until  after 
the  recording  of  the  deed  from  Mrs.  Hasslen 
to  Heron,  no  notice  of  the  existence  of  the 
lien  can  be  imputed  to  plaintiff  under  or  by 
virtue  of  the  recording  acts. 

[4]  It  is  contended,  however,  that  the  doc- 
nments  delivered  to  plaintiff  at  the  time  he 
completed  his  purchase  contained  informa- 
tion sufficient  to  put  him  upon  inquiry,  and 
that  such  inquiry  would  have  disclosed  the 
interest  of  Mrs.  Hasslen  in  the  property. 

Conceding  that  plaintiff  should  have  made 
Inquiry  as  to  whether  Mrs.  Hasslen  had  any 
Interest  in  the  property  not  disclosed  by  tbe 
record,  what  inquiry  was  he  called  upon  to 
make?  To  whom  should  he  apply  for  such 
Information?  He  had  no  knowledge  of  the 
Jefferson  A  Kasson  judgment  nor  that  the 
deed  to  Heron  was  given  as  security,  nor  of 
any  Indebtedness  against  Mrs.  Hasslen. 
The  most  obvious  source  from  which  he 
would  naturally  expect  to  obtain  accurate 
and  reliable  Information  as  to  whether  she 
had  any  interest  in  or  claim  to  the  proper- 
ty was  from  Mrs.  Hasslen  herself.  He  was 
Informed  by  her  that  Heron  was  tbe  owner, 
and  that  she  had  no  Interest  other  than  as 
a  tenant  under  him.  The  only  person  dis- 
closed to  plaintiff  who  appeared  to  have  any 
claim  arising  under  or  through  Mrs.  Hasslen, 
other  than  Heron  and  the  purchaser  at  the 
foreclosure  sale,  was  Hoffman.  Hoffman 
gave  plaintiff  the  same  information  as  did 
Mrs.  Hasslen.  The  only  persons  known  to 
plaintiff  or  in  any  way  pointed  out  or  indi- 
cated to  him  as  possibly  having  an  interest 
in  tbe  property  were  Heron,  who  held  the 
legal  title,  the  purchaser  at  the  foreclosure 
sale,  Mrs.  Hasslen,  and  Hoffman.  Redemp- 
tion was  made  from  the  foreclosure  sale. 
Both  Mrs.  Hasslen  and  Hoffman  Informed 
plaintiff  that  Heron  was  the  owner  and  that 
the  Hasslens  were  merely  tenants  under  him. 
The  title  acquired  by  plaintiff  was  apparent- 
ly perfect,  and  Included  whatever  interest 
may  have  been  possessed  by  any  and  all 
these  parties.  The  evidence  indicates  that 
be  acted  in  entire  good  faith,  and  we  can 
find  nothing  in  the  record  from  which  we 
can  say  that  any  dut^  was  imposed  upon  him 
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to  seek  any  other  or  farther  Information 
than  he  received,  or  from  which  we  can 
Impute  to  him  notice  of  Mrs.  Hasslen's  equi- 
table Interest,  or  of  the  Judgment  Uen  thereon. 

On  August  28,  1911,  under  an  execution  Is- 
sued upon  the  JefFerson  &  Kasson  Judgment, 
the  sheriff  sold  the  lot  to  defendant  Jefferson 
and  executed  to  him  the  usual  certificate  of 
sale.  Plaintiff  brought  this  action  to  set 
aside  and  annul  such  sale,  and  to  hare  It  de- 
termined that  he  was  the  owner  of  the  lot 
free  and  clear  from  any  Uen  nnder  or  by  vir- 
tue of  the  Judgment  He  deposited  with  the 
sheriff  the  amount  necessary  to  redeem  from 
such  sale  and  a  bond  as  provided  by  section 
4315,  R.  L.  1905.  The  trial  court  determin- 
ed that  plaintiff  was  entitled  to  the  relief 
sought  and  to  a  return  of  the  money  and 
bond  deposited  with  the  sheriff,  and  directed 
that  Judgment  be  entered  accordingly. 

The  evidence  is  sufficient  to  sustain  this 
decision,  and  the  order  appealed  from  is 
affirmed. 


GREEN  V.   GREAT  NORTHERN  RY,    CO. 
(Supreme  Ck>urt  of  Minnesota.    Oct  81,  1913.) 

f8vlla1>u$  by  the  Court.) 

RAILBOADS  (I  350*)— AOCIDKnTS  at  GBOSSINOfl 

— Question  fob  Jubt. 

In  a  collision  between  a  railway  passenger 
train  and  an  automobile  at  a  village  grade 
crossing,  the  driver,  sole  occupant  of  the  auto- 
mobile, was  killed.  In  this  action  to  recover 
damages  for  the  next  of  kin  of  the  persoa  kill- 
ed, it  is  Keld  upon  an  examination  of  the  evi- 
dence that  his  contributory  negligence  was  a 
jury  question. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §!  1162-1192 ;  Dec.  Dig.  |  350.*] 

Appeal  from  District  Court,  Marshall 
County;   Andrew  Orlndeland,  Judge. 

Action  by  Nellie  F.  Green,  administratrix 
of  Charles  M.  Green,  deceased,  against  the 
Great  Northern  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

M.  L.  Countryman  and  A.  L.  Janes,  both  of 
St  Paul,  for  appellant  Samuel  A.  Ander- 
son, of  St  Paul,  and  B.  A.  Brekke,  of  Argyle, 
for  respondent 

HOLT,  J.  Plaintiff's  intestate  was  killed 
in  a  collision  between  defendant's  train  and 
an  automobile  he  was  driving.  This  action 
was  brought  to  recover  damages.  Plaintiff 
prevailed,  and  this  appeal  is  by  defendant 
from  an  order  denying  Its  motion  in  the  al- 
ternative for  Judgment  or  a  new  trial. 

Appellant  contends  that  it  conclusively  ap- 
pears that  the  negligence  of  plaintiff's  intes- 
tate, Charles  M.  Green,  caused  or  contributed 
to  the  collision.  No  other  question  is  pre- 
sented in  this  court  The  collision  occurred 
in  Argyle,  a  village  in  this  state  of  some  800 


inhabitants.    Defendant's  railway  runs  north 
and  south  through  the  village.    Abont  two- 
thirds  of  the  population  reside  west  of  the 
tracks.    The  depot  is  on  the  the  west  side 
of  the  main  track;  the  platform,  8  feet  wide, 
coming  within  3  feet  of  the  west  rail.    On  the 
east  of  the  main  track  is  the  industry  track ; 
but,  since  its  location  did  not  bear  on   the 
accident,  it  need  not  be  noticed.    On  the  west 
side  of  the  depot  is  also  a  platform,  idong 
which  runs  the  passing  track.    One  of  the 
main  streets  of  the  village,  called  Fonrth 
street,  runs  east  and  west,  crossing   these 
tracks  about  300  feet  north  of  the  depot,  and 
another    parallel    therewith,    called    Second 
street,  crosses  these  tracks  367  feet  south  of 
the  depot    The  passing  track  leaves  the  main 
track  abont  800  feet  south  of  Second  street 
and  begins  to  converge  towards  it  before 
crossing  Fonrth  street    At  Second  street  the 
space  between  the  two  tracks  is  about  40 
feet,  with  a  dip  in  the  roadway.    The  fdde- 
walk  on  the  north  side  of  the  roadway  is 
level.    On  the  westerly  side  of  the  passing 
track,  about  200  feet  north  of  Second  street, 
is  a  loading  incline,  about  300  feet  further 
north,  a  coal  shed,  and  some  200  feet  further 
a  beer  storehouse.     A  section  house  Is  sit- 
uated about  half  a  mile  north  of  the  depot 
and  west  of  the  main  track.     These  stmc- 
tares,  together  with  cars  which  might  be  on 
the  passing  track,  obscure  the  view  of  a 
train  coming  from  the  north  to  one  approach- 
ing the  railroad  crossing  from  the  west  upon 
Second  street    Immediately  west  of  the  pass- 
ing track,  and  the  structures  adjacent  to  it. 
Pacific  avenne  runs  north  and  south.     On 
the  west  side  of  the  avenue  are  the  business 
places  of  the  village. 

A  little  before  10  o'clock  on  the  evening  of 
July  8, 1910,  a  still,  but  dark,  night,  Mr.  Green 
was  seen  cranking  his  small  Brush  runabout 
automobile.  The  machine  was  standing  head- 
ed north  on  the  west  side  of  Pacific  avenue, 
about  75  feet  north  of  Second  street  Green 
had  some  difficulty  in  starting  the  machine, 
but  finally  succeeded.  He  stepped  In,  turned 
around  toward  the  right,  thence  ran  down 
to  Second  street,  turned  to  the  left,  and 
proceeded  to  cross  defendant's  tracks.  At 
this  time  some  freight  cars  were  standing 
on  the  passing  track,  and  a  string  of  three 
of  these  came  down  to  within  10  or  20  feet 
of  Second  street.  Mr.  Green  was  running  the 
automobile  on  low  speed,  and  when  so  run 
this  kind  of  a  machine  is  very  noisy.  All 
who  saw  the  collision  testify  that  he  was 
going  very  slow,  and  at  from  2  to  3  miles  per 
hour.  At  the  moment  the  front  of  the  auto- 
mobile came  near  or  upon  the  west  rail  of 
the  main  track,  defendant's  passenger  train, 
known  as  the  "Winnipeg  Flyer,"  coming  in 
from  the  north,  running  at  a  speed  of  not 
less  than  30  miles  per  honr,  struck  the  ma- 
chine and  hurled  it  some  75  feet  in  a  south- 
westerly   direction.     Mr.    Gieea    was   also 
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tUrown  some  distance,  receiving  Injuries  re- 
sulting in  death  within  36  hours. 

"We  have  no  hesitancy  in  saying  that.  If 
XI  r.  Green  la  to  be  charged  with  contrlbntory 
negligence  as  a  matter  of  law,  it  must  be 
rested  on   what   he   could   have   seen   and 
lieard  after  he  came  within  the  space  be- 
^-^nreen  the  west  rail  of  the  main  track  and  a 
parallel  line  20  feet  west  thereof.    It  is  true 
tbat  several  persons  in  the  -vicinity  of  the 
deceased     testify    to    hearing    the    station 
vrbistle  of  the  Flyer;   but  there  is  evidence 
ttiat  Green  was  then  driving  his  noisy  ma- 
chine, which  might  well  have  prevented  his 
bearing  the  whistle  sounded  more  than  half 
a  mile  away  from  him.    One  witness  evident- 
ly  believed  that  Green  was  unconscious  of 
tbe  approach  of  the  train,  for  be  shouted  a 
warning  to  Um,  but  thought  it  fell  short  of 
being  beard.    The  other  eyewitnesses  to  the 
•  olUslon  also  evinced  an  apprehension  of  an 
accident,  for  tbey  stopped  to  watch  Green. 
He  was  a  resident  of  North  Dakota,  and,  as 
far  as  the  record  shows,  had  never  been  in 
Argyle  but  once  before  this  trip.    It  does  not 
appear  that  be  knew  when  the  trains  were 
to  be  expected  in  Argyle,  or  that  any  would 
pass  through  at  bigh  speed  without  stopping. 
While  taming  around  and  driving  south  on 
Pacific  avenue  there  was  no  occasion  to  look 
to  the  north  for  a  train,  even  If  he  could 
have  seen  it,  and  this  is  by  no  means  made 
clear.    From  the  time  he  turned  east  onto 
Second  street,  and  until  within  18  or  20  feet 
of  tile  place  of  accident,  the  evidence  leaves 
it  very  much  in  doubt  whether  at  any  point 
be  could  have  discovered  the  approaching 
train  by  looking  toward  the  north,  because 
of  standing  cars  on  the  passing  track,  tele- 
graph poles,  buildings,  and  obstructions. 

It  is,  however,  clearly  demonstrated  that  at 
a  point  in  the  roadway  of  Second  street  20 
feet  west  of  the  west  rail  of  the  main  track 
one  can  look  past  the  depot  when  the  plat- 
form thereof  is  clear  and  see  a  person  stand- 
ing in  the  center  of  the  main  track  at  any 
point  up  to  731  feet  north  of  Second  street 
But  it  is  to  be  noted  that  on  the  north  side 
of  Second  street  was  a  sidewalk,  somewhat 
higher  than  the  roadway,  having  stanchions 
and  railings  some  2  or  3  feet  high;  and.  as 
already  stated,  there  was  quite  a  depression 
in  the  driveway  between  the  two  tracks. 
Green  was  seated  In  a  low  automobile.  The 
platform  of  the  depot  is  higher  than  the  sur- 
rounding ground  and  the  rails  of  the  track. 
And  at  the  time  in  question  half  a  dozen 
men  and  women  were  standing  on  this  nar- 
row platform.  It  is  easy  to  understand  bow 
a  group  of  people  thus  standing  might  ob- 
struct Green's  view  of  the  train,  seated  as 
be  was,  until  the  front  of  the  machine  was 
wltbln  striking  distance  of  a  locomotive  pass- 
ing over  the  track.  Appellant  insists  that 
Green  knew  of  the  train  coming,  for  it 
produced  a  witness  who  testified  that,  when 
be  called  Green's  attention  to  the  fact  that 
the  Flyer  was  coming  as  tbe  machine  was 


being  cranked,  deceased  said  be  thought  be 
could  make  It;  that  is,  cross  ahead  of  the 
train,  as  the  witness  understood.  But  tbe 
presence  of  this  witness  at  that  time  Is 
disputed  by  two  men  who  stood  wltbin  8  or 
10  feet  of  Green  when  be  was  cranking  tbe 
machine,  and  the  story  of  this  same  witness 
as  to  what  he  did  and  had  time  to  do 
thereafter  before  the  collision  contains  such 
Inherent  marks  of  improbability  that  the 
jury  might  well  discredit  his  whole  testi- 
mony. The  five  witnesses  who  observed 
Green  Just  prior  to  the  collision  substantially 
agree  that  there  was  nothing  in  his  con- 
duct to  indicate  that  be  was  conscious  of 
the  approach  of  a  train  as  be  neared  the 
fatal  place,  or  was  trying  to  beat  it  for  the 
crossing.  The  very  fact  that  he  continued 
on  low  speed,  at  a  very  slow  pace,  is  per- 
suasive proof  to  the  contrary.  Green  is  dead. 
What  observations  he  made,  and  exactly 
what  he  did,  will  never  be  known.  The  night 
was  dark,  and  what  light  there  was  by  which 
the  persons  who  saw  the  accident  could  ob- 
serve it  came  from  an  arc  light  at  the  inter- 
section of  Pacific  avenue  and  Second  street 
The  headlight  on  the  locomotive  was  a  ker- 
osene lamp,  and  none  of  these  witnesses 
state  that  the  reflection  from  tbe  headlight 
in  any  manner  was  seen  to  cast  such  light  on 
the  place  of  accident  that  Green's  movements 
could  be  seen  any  better  by  reason  thereof. 

However,  it  must  be  admitted  that  tbe  de- 
ceased, although  a  comparative  stranger 
in  the  village,  knew  that  he  was  about  to 
cross  a  railway  track;  be  knew  that  be  could 
not  well  depend  on  his  sense  of  hearing  to 
warn  him  of  approaching  trains  while  the 
engine  of  his  automobile  was  running ;  there- 
fore It  became  the  more  imperative  that  he 
use  his  sense  of  sight  to  the  utmost  Schnei- 
der V.  Northern  Pac.  Ry.  C!o.,  81  Minn.  383, 
84  N.  W.  124.  It  is  also  true  that  none  of 
the  witnesses  saw  Green  turn  his  head  as  he 
was  driving  along  tbe  street;  but  the  fact 
must  not  be  lost  sight  of  that  these  persons 
were  all  over  160  feet  away  from  the  point 
of  collision,  and  this  was  over  100  feet  away 
from  the  street  light  mentioned.  At  such 
distance,  and  with  such  light,  and  when  a 
glance  up  the  track  might  consume  but  a 
fraction  of  a  second,  a  court  ought  not  to 
take  upon  itself  to  say  that  fair-minded  men 
may  not  conclude  under  all  the  evidence  that 
Green  did  look  and  listen  for  approaching 
trains  as  cautiously  as  the  ordinarily  prudent 
person  would  do  in  a  like  situation.  The  rule 
applicable  when  the  Injured  person  is  dead 
and  cannot  be  heard  Is  well  stated  in  Lewis 
V.  Chicago,  St  Paul,  Minneapolis  &  Omaha 
Ry.  Co.,  Ill  Minn.  509,  127  N.  W.  180:  "The 
undisputed  evidence  must  clearly  and  fully 
rebut  every  reasonable,  presiuuptlon  that  be 
was  in  the  exercise  of  due  care.  *  *  • 
Nevertheless  careful  men  are  sometimes  care- 
less, and  the  presumption  must  yield  to  clear 
proof  of  negligence."  See,  also,  Knudsou  v. 
Great  Northern  Ry.  Co.,  114  Minn.  244,  130 
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N.  W.  984;  GObert  t.  City  of  Tracy,  115 
Minn.  443,  132  N.  W.  752;  Anderson  v. 
Dulnth  &  Iron  Range  Ry.  Co.,  116  Minn.  346, 
133  N.  W.  805.  We  conclude  that  It  was  for 
the  Jury  to  say  whether  the  presumption  that 
Green  used  due  care  Is  clearly  rebutted  by 
the  evidence. 

Appellant  contends  that  a  person  driving 
an  automobile  is  In  the  control  of  his  move- 
ments as  readily  as  if  walking;  and  in  cases 
of  a  pedestrian  it  has  been  held  that  If 
within  a  step  or  so  there  is  opportunity  to 
look  and  discover  the  Impending  danger,  and 
it  is  not  taken  advantage  of,  contributory 
negligence  exists.  Carney  v.  Chicago,  St  P., 
M.  &  O.  Ry.  Co.,  46  Minn.  220,  48  N.  W.  912 ; 
Clark  V.  N.  Paa  Ry.  Co.,  47  Minn.  380,  50 
N.  W.  365;  Schneider  v.  Northern  Pac.  Ry. 
Co.,  supra.  But  we  think  there  Is  quite  a  dif- 
ference between  a  person  walking  and  one 
driving  an  automobile.  The  different  move- 
ments In  the  handling  of  levers,  clutches,  and 
brakes,  and  the  liability  of  an  automobile 
engine  to  stall,  are  all  matters  wbicb  compli- 
cate its  control. 

There  is  no  conflict  in  the  record  as  to  the 
giving  of  the  station  signal  whistle  about 
half  a  mile  or  more  north  of  the  station,  but 
the  evidence  is  such  that  it  was  for  the 
jury  to  say  whether  any  other  whistle  was 
blown  or  the  bell  rung  until  the  moment  of 
collision.  If  the  Jury  found  that  no  bell  was 
rung  and  no  whistle  blown  for  the  crossings 
south  of  the  place  where  the  station  whistle 
was  sounded,  it  would  have  some  bearing  on 
the  conduct  of  Green. 

While  it  must  be  admitted  that  this  is  a 
borderline  case,  we  feel,  after  a  careful  ex- 
amination of  the  testimony  and  exhibits,  con- 
sisting of  a  plat  and  photographs  of  the 
streets,  buildings,  and  tracks  mentioned,  that 
it  was  for  the  Jury  and  not  the  court  to  say 
whether  the  presumption  that  Green  used 
due  care  was  clearly  rebutted  by  the  evi- 
dence. It  was  left  to  the  jury.  The  verdict 
is,  In  our  Judgment,  fairly  supported.  The 
facts  of  this  case,  in  our  opinion,  are  no  more 
persuasive  of  the  existence  of  contributory 
negligence  than  were  the  facts  held  to  be  for 
the  Jury  In  Slmonson  v.  Minneapolis,  St  P. 
&  Sault  Ste.  Marie  Ry.  Co.,  117  Minn.  243, 
135  N.  W.  745. 

Order  affirmed. 


PEERY  v.  nXINOIS  CENT.  R.  CO. 
(Supreme  Court  of  Minnesota.    Oct  31,  1913.) 

(Svttainu  iy  th«  Oowrt.) 
CoMVEHCE  (|  27*) — Railroads— Federal  Em- 
plotebb'  Llabiutt  Act— Interstate  Com- 
merce. 

In  an  action  for  personal  injuries,  based 
upon  the  federal  Employers'  Liability  Act  (Act 
April  22,  1908,  c  149.  35  Stat  05  [V.  S.  Comp. 
St  Supp.  1911,  p.  1322]),  it  is  held,  that  on 
the  facts  stated  in  the  opinion  plaintiff,  an  em- 
ployd  of  defendant,  an  interstate  carrier  of 
freight  and  passengers,  was,  at  the  time  of  his 


injury,  engaged  in  interstate  commerce,  and  en- 
titled to  the  benefits  of  the  federal  statote. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  (  25;   Dec.  Dig.  {  27.»J 

Appeal  from  District  Court,  Ramsey  Comi- 
ty;  Hascall  R.  Brill,  Judge. 

Action  by  Robert  H.  Peery  against  tbe 
Illinois  Central  Railroad  Company.  Verdict 
directed  for  defendant  From  denial  of  new 
trial,  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

Samuel  A.  Anderson  and  A.  F.  Storey,  botb 
of  St  Paul,  for  appellant  Butler  &  Mitchell, 
of  St  Paul,  for  respondent 

BROWN,  C.  J.  Tbe  facts  in  the  case  are 
in  substance  as  follows: 

Defendant  Is  a  railroad  corporation  and 
operates  a  line  of  road  extending  into  and 
through  Kentucky,  Tennessee,  and  other 
states,  and  as  such  was  at  the  time  here 
in  question  engaged  In  tbe  interstate  car- 
riage of  passengers  and  freight  for  hire. 
Among  the  various  lines  so  operated  one  ex- 
tended from  Paducab,  Ky.,  in  a  southerly 
direction  into  and  through  the  state  of  Ten- 
nessee, over  and  upon  which  It  transacted  a 
general  Interstate  and  Intrastate  transporta- 
tion business.  Plaintiff  was  in  its  employ  as 
a  conductor  of  one  of  its  freight  trains  oper- 
ated on  this  line.  Plaintiff's  run  was  be- 
tween Paducah  and  Fulton,  both  points  beiug 
in  the  state  of  Kentucky,  Paducab  on  the 
north  and  Fulton  on  the  south  boundary  of  the 
state.  The  run  is  termed  In  the  record  as  a 
"turn  around  run";  that  is,  plaintiff  and  bis 
crew  would  take  a  train  from  Paducah  to 
Fulton,  a  distance  of  about  45  miles,  and  im- 
mediately return  to  Paducah  the  same  day, 
repeating  the  operation  from  day  to  day. 
On  the  return  trip  the  train  would  be  com- 
posed of  such  cars  as  were  at  Fulton  ready 
to  be  taken  north,  or  If  there  were  no  such 
cars  on  a  particular  day  the  engine  and 
caboose  would  alone  compose  the  train  on 
the  return  trip.  Paducah  was  the  terminal 
point  of  this  crew.  The  trains  so  in  charge 
of  plaintiff  were  almost  wholly  composed  of 
interstate  shipments;  freight  consigned  to 
points  in  Tennessee  and  in  other  Southern 
states  on  the  south-bound  trip,  and  consign- 
ments to  points  in  the  Northern  states  on  his 
return  trip,  and  comparatively  speaking  there 
was  very  llttte  local  traffic.  The  trains  at 
Fulton  were  taken  to  their  destination  by 
other  train  crews,  and  by  them  brought  to 
that  point  from  the  south  and  taken  on  north 
by  plaintiff  and  his  crew.  This  had  been 
the.  general  scope  and  character  of  plaintiff's 
employment  for-  several  years  prior  to  the 
accident  complained  of,  and  vras  eatix  at  that 
time. 

On  the  particular  day  he  had  taken  an  in- 
terstate train  of  cars  to  Fulton,  and  was  on 
the  return  trip  when  injured.  It  happened 
that  there  were  no  loaded  cars  to  be  taken 
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north,  and  he  was  directed  to  couple  onto 
some  flat  cars  upon  which  was  loaded  a  pile 
driver,  owned  by  the  company,  and  side  track 
them  at  an  Intermediate  point  There  was 
also  a  partially  disabled  locomotive  in  the 
Fulton  yards,  which  he  was  required  to  take 
Into  the  train  and  to  Paducah  for  repairs. 
With  his  train  so  composed,  plaintiff  pro- 
ceeded on  the  return  to  Paducah.  The  pile- 
driving  outfit  was  left  at  the  point  directed, 
namely,  Mayville,  and  from  that  point  the 
train  was  composed  of  the  regular  locomo- 
tive, the  disabled  locomotive,  and  the  ca- 
boose. A  freight  train  followed  plaintiff's 
train,  and  was  directed  to  run  about  10  min- 
utes behind.  When  about  10  miles  from  the 
station  where  the  pile  driver  was  left,  the 
second  train  collided  with  plaintiff's  train,  on 
a  curve  in  the  road,  striking  the  caboose,  in 
which  plaintiff  was  riding  at  the  time,  with 
great  violence^  and  seriously  injuring  his 
person. 

In  this  action  to  recover  for  liis  Injuries 
the  complaint  charges  that  the  collision  of 
the  trains  was  due  to  the  negligence  of  de- 
fendants, and  tacts  bringing  the  case  within 
the  federal  Employers'  Liability  Act  There 
was  an  attempt,  also,  to  charge  liability  un- 
der the  common  law  of  Kentucky,  the  state 
wherein  the  injury  occurred.  At  the  trial  be- 
low the  court  ruled  that  plaintiff  was  not 
engaged  in  interstate  commerce  at  the  time 
of  his  Injury,  and  that  he  could  not  re- 
cover under  the  federal  act.  The  court  also 
held  the  complaint  Insufficient  to  support  evi- 
dence of  the  common  law  of  Kentucky,  de- 
nied a  request  to  amend  the  complaint,  and 
directed  a  verdict  for  defendant  at  the  close 
of  plaintiff's  case.  Plaintiff  appealed  from 
an  order  denying  a  new  trial. 

The  result  of  our  consideration  of  the  rec- 
ord Is  that  plaintiff  was  at  the  time  of  his 
injury  engaged  in  interstate  commerce,  and 
entitled  to  the  protection  of  the  federal  Em- 
ployers' Liability  Act  Bt  least  that  the  ques- 
tion should  have  been  submitted  to  the  jury, 
and  It  becomes  unnecessary  to  consider  the 
question  of  the  liability  of  defendant  under 
the  common  law  of  Kentucky.  Since  lia- 
bility exists  under  the  federal  law,  the  state 
law  disappears.  The  federal  statute  controls 
the  case.  The  opinion  is  therefore  limited 
accordingly. 

Upon  all  questions  Involving  the  construc- 
tion of  the  federal  statute  and  its  applica- 
tion to  particular  facta,  we  look  to  and  are 
controlled  by  the  decisions  of  the  federal 
courts,  for  in  actions  under  that  statute  we 
are  applying  the  federal  law,  enacted  and  in- 
terpreted by  higher  authority.  At  the  time 
of  the  trial  in  the  court  below,  no  decision 
of  the  federal  Supreme  Court  had  been  ren- 
dered which  could  be  said  to  control  the 
case  at  bar.  The  federal  Circuit  Courts  were 
in  direct  conflict  in  the  application  of  the 
statute;  some  of  those  courts  holding,  on 
facts  analogous  to  those  here  presented,  that 
the  Injured  employ^  was  not  engaged  in  in- 


terstate commerce  and  could  not  recover.  A 
strict  rule  of  construction  was  applied  for 
the  evident  purpose  of  avoiding  and  inter- 
mingling of  interstate  and  intrastate  employ- 
ments. On  the  other  hand,  some  of  those 
courts  had  applied  a  more  liberal  view  of 
the  statute,  and,  upon  facts  somewhat  simi- 
lar to  those  here  presented,  held  the  employ- 
ment interstate  and  allowed  a  recovery.  The 
trial  court  was  justified  In  following  the  rule 
of  nonliability  laid  down  in  some  of  the  cases 
referred  to,  for  the  view  taken  was  probably 
in  accord  with  the  majority  of  the  Circuit 
Court  decisions. 

Since  the  trial  of  the  action,  however,  the 
question,  so  far  as  it  involves  facts  like  those 
in  the  case  at  bar,  would  seem  to  have  been 
settled  beyond  serious  controversy  by  the  Su- 
preme Court,  In  Pedersen  v.  Railway  Co.,  229 
U.  S.  146,  33  Sup.  Ct  648,  67  L.  Ed.  1125,  and 
Railway  Co.  v.  Scale,  229  U.  S.  156,  33  Sup. 
Ct  651,  57  L.  Ed.  1129.  ^^n  the  first  case  cited 
the  court  speaking  through  Mr.  Justice  Van 
Devanter,  stated  the  facts  substantially  as 
follows:  Defendant  was  operating  a  railroad 
for  the  transportation  of  passengers  and 
freight  in  interstate  and  Intrastate  commerce, 
and  plaintiff  was  an  iron  worker  employed 
by  the  company  in  the  alteration  and  repair 
of  some  of  Its  bridges  and  tracks  near  Hobo- 
ken,  N.  J._  On  the  afternoon  of  his  injury 
the  plaintiff  and  another  employ^,  acting  un- 
der the  direction  of  their  foreman,  were  car- 
rying from  a  tool  car  to  a  bridge  some  rivets 
and  bolts  whldi  were  to  be  used  by  them 
that  night  or  early  the  next  morning  in  re- 
pairing that  bridge.  They  could  reach  the 
bridge  only  by  passing  over  a  temporary 
structure  used  by  defendant  Both  bridges 
were  being  used  by  the  company  In  both  in- 
terstate and  Intrastate  commerce.  While 
plaintiff  was  carrying  the  sack  of  bolts  over 
the  temporary  bridge,  he  was  struck  and  in- 
jured by  an  intrastate  passenger  train,  of 
the  approach  of  which  the  engineer  failed  to 
give  the  usual  warning.  On  these  facts  the 
court  held  that  the  injured  employ^  was  en- 
gaged in  interstate  commerce  within  the 
meaning  of  the  statute,  and  his  right  of  re- 
covery was  sustained.  The  court  took  a  8ul>- 
stantlal  view  of  the  question,  and  in  effect 
held  that  If  the  work  of  an  employ^  when  in- 
jured was  not  wholly  independent  of  Inter- 
state commerce,  but  so  clearly  connected 
therewith  as  to  be  part  thereof,  the  statute 
applies.  In  the  second  case  cited  the  plain- 
tiff was  a  yard  clerk,  with  the  duty  of  exam- 
ining incoming  and  outgoing  trains,  and  mak- 
ing a  record  of  the  cars  in  each.  His  duties 
related  to  both  interstate  and  intrastate  traf- 
fic, and  on  the  day  of  his  injury  was  on  his 
way  through  the  yard  to  inspect  an  incoming 
train,  when  he  was  struck  by  a  switch  engine 
and  killed.  He  was  performing  no  duty  at 
the  time,  but  was  proceeding  through  the 
yard  to  inspect  the  Incoming  train.  It  was 
held  that  he  was  an  employ 6  engaged  li)|ta- 
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terstate  commerce  wlttain  the  meaning  of  fhe 
statute. 

V/  In  the  Pedersen  Case  the  court  dted  with 
approval:  Zlkos  v.  Railway  Co.  (C.  C.)  179 
Fed.  S93,  where  a  section  hand  was  held  to 
come  within  the  statute^  though  the  company 
was  both  an  interstate  and  Intrastate  carri- 
er; Darr  v.  Railway  Co.  (D.  C.)  197  Fed.  665, 
applying  the  statute  to  a  mechanic  while  re- 
pairing an  engine  used  in  interstate  worlc; 
Railway  Co.  v.  Mnerkl,  198  Fed.  1,  U7  G.  C. 
A.  237,  where  the  statute  was  applied  to  an 
employ^  engaged  in  repairing  a  refrigerator 
car  used  in  both  classes  of  traffic;  and  Lam- 
phere  v.  Railway  Co.,  196  Fed.  336,  116  C.  C. 
A.  156.  In  that  case,  which  Is  analogous  In 
Its  facts  to  the  case  at  bar,  the  plaintiff  was 
a  locomotive  fireman,  and  was  directed  by 
his  superior  to  report  to  the  station  for  the 
purpose  of  proceeding  on  a  passenger  train 
to  a  distant  point  on  the  line  and  there  take 
charge  of  firing  an  engine  of  an  Interstate 

'  freight  train,  which  was  held  under  the  stat- 
ute limiting  the  hours  of  employment  of  rail- 
road employes.  He  started  to  obey  his  or- 
ders, and  was  on  his  way  to  the  station,  when 
be  was  struck  and  killed  by  a  passing  train. 
The  statute  was  held  applicable  to  his  situa- 
tion. He  was  not  at  the  time  of  his  death 
engaged  in  any  employment  whatever,  yet 
the  court  held  him  entitled  to  the  benefit  of 
the  statute.  The  decisions  In  the  Pedersen, 
Seale,  and  Lamphere  Cases  leave  no  fair 
doubt  of  the  intention  of  the  Supreme  Court 
to  give  a  liberal  and  substantial  construction 
to  the  statute,  as  well  as  a  broad  application 
thereof  to  particular  facts,  i. 

That  the  case  at  bar  comes  within  the  rule 
of  those  cited  seems  clear.  Plaintiff  was, 
and  had  been  for  several  years,  engaged  In 
operating,  as  conductor,  an  Interstate  freight 
train.  His  dally  employment  was  to  take 
such  train  south  on  defendant's  line  of  road, 
returning  the  same  day  to  Paducah.  His  em- 
ployment at  the  time  of  his  Injury  was  not 
Independent  of  Interstate  commerce,  and  the 
case  comes  within  the  rule  announced  by  the 
court  In  the  Pedersen  Case.  Plaintiff's  dally 
routine  was  the  same,  and  it  related  almost 
wholly  to  Interstate  commerce,  and  Intrastate 
work  was  a  mere  Incident  to  his  general  em- 
ployment. We  are  clear,  In  view  of  the  ded- 
sions  referred  to,  that  the  fact  that  the  pile 
driver  was  attacited  to  the  train  on  the  re- 
turn trip  on  this  occasion  did  not  diange 
plaintiff's  relation  to  the  company,  or  the 
character  of  his  employment  In  other  words, 
the  mere  fact  that  the  pile  driver  was  taken 
into  the  train  and  set  out  at  an  intermediate 
point,  prior  to  the  collision,  did  not  make 
plaintiff  exclusively  an  Intrastate  employ^  if 
It  may  be  said  that  the  act  of  moving  the  pile 
driver,  property  of  defendant,  was  commerce 
at  all.  Plaintiff's  general  employment  was  in 
conducting  a  train  engaged  in  interstate  com- 


merce, and  he  was  not  injured  while  engaged 

in  some  work  purely  of  intrastate  character. 

Order  reversed,  and  new  trial  granted. 


In  re  MTLER'S  BSTATB. 

IfYLEB  V.  KENNEDY. 

(Supreme  Court  of  Minnesota.    Oct  81,  1913.) 

(Byttahw  ly  tie  Court.) 
Wnxs  a  55*)— Pbobatb— Testakkittabt  Ca- 

PACITT— SUFFICIBNOT  OT  BVIDENCB. 

The  decision  of  the  trial  court  that  the 
testatrix  did  not  possess  testamentary  capacity 
at  the  time  the  proposed  will  was  executed  a 
sustained  by  the  evidenoe. 

[Ed.  Note.— For  other  cases,  see  Wills,-  Cent 
Dig.  H  137-158,  161;    Dec.  Dig.  i  55.*] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  Hascal  R.  Brill,  Judge. 

In  the  matter  of  the  estate  of  Catherine 
Myler,  deceased.  From  an  adverse  order, 
the  executor  of  the  will  of  Catherine  Myler 
appeals.    Affirmed. 

Thos.  C.  Daggett,  of  St  Paol,  for  appellant 
W.  B.  Douglas  and  Kennedy  &  Kennedy,  all 
of  St  Paul,  for  respondent 

TAYLOR,  C.  When  this  case  was  previ- 
ously before  this  court,  the  decision  of  the 
trial  court  allowing  and  establishing  the 
proposed  will  was  reversed,  and  a  new  trial 
directed,  for  the  reason  that  the  validity  of 
the  will  was  involved  in  so  much  doubt  that 
the  court  deemed  "that  the  interests  of  jus- 
tice will  be  best  served  by  another  trteL" 
Kennedy  t.  Kelly,  119  Minn.  531,  137  N.  W. 
466. 

At  the  second  trial  the  evidence  is  conced- 
ed to  have  been  substantially  the  same  a^ 
upon  the  first  trial,  and  the  court  found 
therefrom  that  the  decedent  was  not  compe- 
tent to  make  a  will  at  the  time  this  instra- 
ment  was  executed,  and  disallowed  it  upon 
that  ground.  Whether  thia  conclusion  b 
sustained  by  the  evidence  is  the  only  ques- 
tion for  decision. 

The  decedent,  Catherine  Myler,  a  widow  78 
years  of  age,  had  a  hemorrhage  In  the  brain, 
which  caused  paralysis  of  her  right  side  and 
resulted  in  her  death  on  March  22,  1911.  The 
paralysis  came  on  gradually,  and  the  time 
when  the  hemorrhage  commenced  Is  uncer- 
tain. It  is  undisputed,  however,  that  the 
hemorrhage  had  beg\m  before  the  making  of 
the  will  in  controversy,  which  was  executed 
about  2  o'clock  on  Saturday,  March  18, 1911. 

For  many  years  the  decedent  and  her 
husband,  James  Myler,  conducted  a  boarding 
house  in  the  city  of  St  PauL  They  had  no 
children.  They  took  contestant  into  their 
home.  In  1879,  when  she  was  6  years  of  age, 
and  in  1884  legally  adopted  her.  She  lived 
with  them  as  their  child  until  her  marriage 
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In  1906,  except  one  year,  wben  she  was  in  a 
convent.  Mr.  Myler  died  in  1897.  His  prop- 
erty passed  to  Mrs.  Myler,  and  she  continued 
the  business  until  1907.  Shortly  after  her 
husband's  death,  Mrs.  Myler  took  Katie 
Quirk,  a  niece  then  about  11  years  of  age, 
into  her  home,  and  Katie  lived  with  her  con- 
tinuously thereafter.  Contestant  and  Katie 
both  assisted  In  the  work  about  the  boarding 
house;  and  Johanna  Grace,  another  niece, 
also  worked  there  for  many  years  and  until 
her  marriage.  Mrs,  Myler  apparently  enter- 
tained a  very  kindly  feeling  toward  all  three, 
and  had  expressed  an  Intention  at  different 
times  to  provide  for  each  of  them. 

The  proposed  will  contains  no  mention  of 
Johanna  Orace.  It  contains  a  provision  giv- 
ing contestant  $25,  which  was  inserted  there- 
in on  the  suggestion  of  the  attorney  who 
drew  It  that  she  ought  to  be  mentioned.  It 
gives  all  the  property  save  this  $26  to  Katie 
Quirk. 

Under  onr  statutes  the  burden  is  tipon  the 
proponent  of  a  will  to  establish  afBrmatively 
both  that  the  will  was  properly  executed  and 
that  the  testator  was  competent  to  execute 
It  In  re  I/ayman'>  Will,  40  Minn.  371,  42 
N.  W.  28a 

The  testimony  bearing  ui>on  the  mental 
condition  of  the  decedent  Is  too  voluminous 
to  quote,  and  we  will  merely  Indicate  briefly 
the  purport  of  portions  of  It: 

MatbUda  Werden,  one  of  the  subscribing 
witnesses,  had  known  her  about  3  years,  and 
was  the  nurse  who  took  care  of  her  from 
Saturday  noon  until  her  death  on  the  follow- 
ing Wednesday ;  was  not  present  while  the 
will  was  being  drawn,  but  was  called  in  by 
Dr.  Kelly  to  sign  as  a  witness  and  did  so; 
attempted  to  rouse  her  a  few  minutes  before 
the  will  was  drawn  and  failed  to  do  so.  She 
did  not  speak  to  witness,  nor  show  in  any  way 
that  she  recognized  witness,  or  that  she  was 
conscious  during  any  of  the  time  that  witness 
attended  her.  In  witness'  opinion  she  was 
not  capable  of  comprehending  the  will. 

Mary  Dore,  wife  of  Maurice  Dore,  a  neph- 
ew of  decedent,  saw  her  immediately  after 
the  making  of  the  will,  and  held  her  while 
the  bed  which  she  had  soiled  was  being 
changed.  Shie  gave  no  assistance,  and  never 
spoke  or  opened  her  eyes;  never  recognized 
any  one  before  witness  left  at  midnight 

Magdelena  Klecatsky,  a  neighbor,  who  had 
known  her  for  14  years,  saw  her  Saturday 
evening,  took  her  by  the  hand,  and  spoke  to 
her,  but  no  reply  or  sign  of  recognition. 

Maurice  J.  Dore,  a  nephew,  took  her  hand 
and  shook  it,  and  spoke  to  her  several  times 
Friday  evening,  but  no  reply  or  recognition; 
saw  her  again  Saturday,  both  before  and 
after  the  wUl  was  made,  and  she  did  not 
speak  or  recognize  any  one,  and  never  did 
thereafter. 

Mary  Mullaney,  her  sister,  waa  with  her 
on  Saturday  both  before  and  after  the  execu- 
tion of  the  will,  and  repeatedly  took  her  by 


the  hand  and  spoke  to  her,  but  she  did  not 
speak  or  move,  or  give  any  sign  of  recogni- 
tion, or  that  she  knew  what  was  going  on 
about  her. 

Mary  Kennedy,  the  contestant,  washed  her 
and  dressed  her  hair  Saturday  forenoon. 
She  gave  no  assistance,  and  no  signs  of  rec- 
oghition,  and  apparently  waa  helpless  and 
in  a  stupor. 

Mary  MoUoy  saw  her  Monday  evening,  and 
she  was  nnconscious. 

Johanna  Grace,  the  niece  who  had  worked 
for  her  for  many  years,  saw  her  on  Wednes- 
day. She  conld  not  talk  plain,  and  complain- 
ed of  her  head  all  the  time;  saw  her  again 
on  Friday  afternoon,  and  took  her  liand  and 
spoke  to  her  repeatedly,  but  no  motion  or 
sign  of  recognition ;  saw  her  again  on  Satur- 
day evening,  and  tried  to  arouse  her,  but 
without  effect  She  lay  in  a  stupor,  and  so 
remained  until  her  death. 

John  Grace,  husband  of  Johanna  Grace, 
took  her  hand  and  spoke  to  her  on  Thursday. 
She  looked  at  him,  but  made  no  answer. 

Jane  Brown  saw  her  on  Sunday  preceding 
the  making  of  the  will.  She  was  quite  sick, 
and  said  the  trouble  was  all  in  her  head,  and 
that  she  was  dizzy  when  she  stood  up.  Saw 
her  on  the  following  Tuesday.  She  said  her 
head  was  getting  worse,  and  that  she  had 
never  felt  like  that  before,  and  seemed  to 
choke  when  she  tried  to  talk.  Saw  her  on 
Friday  evening.  She  seemed  in  a  doze,  and 
remained  In  that  condlton,  although  those 
present  talked  In  a  loud  tone  of  voice.  Saw 
her  on  Saturday  forenoon.  She  was  in  a 
stupor.  Kissed  her,  and  she  opened  her  eyes, 
but  only  a  rattle  in  her  throat  when  she  tried 
to  speak.  Saw  her  on  Monday.  She  was  un- 
conscious and  helpless,  and  so  remained 
thereafter. 

Andrew  J.  Myler,  a  nephew  of  her  deceased 
husband,  saw  her  on  Friday  afternoon.  Dlf- 
■ferent  ones  spoke  to  her,  and  once  she  partly 
opened  her  ^es,  but  immediately  closed 
them  again;  gurgled  in  her  throat,  but  did 
not  spealt 

Daniel  C.  Kennedy,  husband  of  contestant, 
saw  her  the  Sunday  before  the  will  was 
made.  She  did  not  talk  much ;  said  sickness 
all  In  her  head.  Saw  her  again  Thursday, 
and  she  did  not  recognize  him  or  speak. 
Saw  her  again  Friday  forenoon.  His  clill- 
dren  were  presented  to  her,  but  she  did  not 
recognize  them,  nor  reply  to  questions.  Saw 
her  again  Friday  evening.  Lifted  her  up  and 
moved  her  In  bed.  She  did  not  speak  and 
was  apparently  unconscious.  Saw  her  again 
Saturday  evening,  and  moved  her  as  on  Fri- 
day, and  she  was  apparently  in  the  same 
condition. 

Dr.  Charles  R.  Ball  testified  as  an  expert 
that  In  his  opinion  she  was  not  of  sound  mind 
wben  the  will  was  executed. 

Thomas  0.  Daggett  drew  the  will  and  was 
a  subscribing  witness  thereto;  had  never 
seen  her  before;   was  in  her  presence  about 
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balf  an  bonr.  She  recognized  those  present, 
expressed  herself  without  difficulty,  and  com- 
prehended the  transaction. 

Katie  Quirk,  the  beneficiary  under  the  will, 
was  not  present  when  the  will  was  drawn, 
but  was  called  In  when  It  was  signed.  Mr. 
Daggett  put  the  pen  in  her  hand,  placed 
his  hand  over  ben,  and  she  made  a  cross. 
She  spoke,  and  no  difficulty  In  understanding 
her.  Witness  had  stated  on  Thursday  that 
her  aunt's  mind  wandered,  and  that  she 
seemed  not  to  recog^ze  Dan  Kennedy  at 
first,  but  afterwards  spoke  to  him. 

Josephine  Frlberg  saw  her  on  Wednesday. 
She  was  up  and  bad  no  difficulty  in  talking. 
Saw  ber  on  Friday  morning.  She  was  In 
bed,  and  told  the  priest  who  was  present  that 
she  was  ready  to  die.  There  was  no  difficulty 
In  understanding  her.  Saw  her  on  Saturday 
morning.  In  answer  to  a  question  by  Katie, 
she  said  she  felt  pretty  bad.  Drank  some  tea 
and  took  her  medicine.  lifted  ber  up  to 
arrange  the  bed,  and  felt  ber  helping  to  move 
herself;  was  about  the  same  as  on  Wednes- 
day. Mrs.  Kennedy  asked  bow  she  felt,  and 
she  said  very  bad.  Was  apparently  asleep 
when  witness  left 

Ann  Smith  saw  her  Friday  erening,  and 
was  told  by  ber  to  shut  the  door  and  sit 
down  where  it  was  warm.  Did  not  see  her 
move  or  bear  ber  speak  afterwards.  Was 
there  about  an  hour. 

Elizabeth  Waters,  a  nurse  who  bad  attend- 
ed her  during  a  previous  Illness,  saw  ber 
Friday  evening;  conversed  with  ber  con- 
cerning her  condition  and  why  witness  could 
not  attend  ber.  She  talked  intelligently  and 
without  difficulty. 

Mary  Quirk,  sister  ot  the  beneficiary,  saw 
her  Wednesday  night  She  had  no  difficulty 
in  speaking.  Saw  ber  again  Thursday  after- 
noon and  evening.  She  spoke  intelligently 
and  without  difficulty,  and  took  a  drink  of 
milk,  using  both  hands.  Saw  ber  Friday 
morning,  Friday  afternoon,  Friday  evening, 
and  also  in  the  night  toward  morning.  She 
spoke  intelligently.  Saw  her  again  Saturday 
evening  and  remained  until  late.  Several 
present  but  no  conversation  with  her  by  any 
one  that  evening.  After  11  o'cloclc,  Katie, 
who  nsually  slept  with  her,  kissed  her,  and 
she  said,  "Get  in  here."  Never  beard  ber 
speak  afterward. 

WllUam  Quirk,  a  brother  of  the  beneficiary, 
saw  her  Wednesday,  Friday,  and  Saturday 
forenoon,  and  she  spoke  intelligently  each 
time;  saw  ber  again  Monday  evening  and 
Tuesday  evening,  and  she  did  not  speak. 

Dr.  William  D.  Kelly,  the  attending  physi- 
cian and  the  executor  named  in  the  will,  had 
been  her  physician  for  20  years;  was  pres- 
ent when  the  will  was  drawn.  At  that  time 
she  had  a  beginning  paralysis  of  face  and 
tongue  and  some  difficulty  in  speaking,  but 
her  mind  was  clear.  At  all  previous  times 
could  talk  without  difficulty.    Paralysis  re- 


sulted from  hemorrhage  In  the  brain.  She 
recognized  him  until  Tuesday. 

It  also  appears  without  dispute  that  she 
soiled  the  bed  at  different  times  on  and  after 
Friday,  and  never  Indicated  in  any  way  tliat 
she  knew  what  Iiad  occurred. 

We  have  examined  the  evidence  with  care, 
and  find  it  ample  to  sustain  the  decision  of 
the  trial  court,  and  tbe  order  appealed  from 
is  affirmed. 

HALTiAM,  J^  took  no  part 


MINNEAPOLIS  GASLIGHT  CO.  t.  CITT 
OF  MINNEAPOLIS  et  aL 

(Supreme  Court  of  IfUnnesota.     Oct  24.  1913. 

On  Application  for  Beargument, 

Nov.  7,  1913.) 

(Bytlabu*  hy  tk«  Court.) 

1.  Motions  ({  fto*^ — Obdebs— Modificatio!!. 

A  positive  and  anambiguoos  order  of  th* 
trial  court  cannot  be  modified  or  limited  br  in- 
ferences drawn  from  a  memorandum  of  die 
judge  not  made  a  part  thereof. 

[Ed.    Note. — For    other    cases,    see   Motioni, 
Cent  r>\K.  n  84-8T:   Dec.  Dis.  I  62.»1 

2.  Gas  (I  14*>—CoNTBAcr— Bates  Fixed  bt 
CiTT— Pbbsdmption. 

The  contract  between  plaintiff  and  the  citr 
having  anthorized  the  city  council  to  fix  ha 
and  reasonable  rates  for  gas,  tbe  rates  fixed  b; 
the  council,  acting  under  such  authority,  are 
presumed  to  be  fair  and  reasonable  until  the 
contranr  is  shown,  and,  if  it  be  claimed  b; 
plaintiS  that  the  rates  so  fixed  are  unfair  and 
unreasonable,  tbe  onus  is  upon  plaintiff  to  show 
that  fact 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  H  10,  11;   Dec  Dig.  |  14.*] 

8.  Appbai.  and  Ebbob  ((  1011*)— Bsvixw  — 
Decision  on  Confliotino  Evidencb. 
Where,  upon  the  bearing  of  an  order  to 
show  cause,  or  a  motion,  an  issue  of  fact  is  rais- 
ed by  the  affidavits  and  evidence  of  the  respec- 
tive parties,  tbe  determination  thereof  by  tbe 
trial  court  will  not  be  reversed  by  this  court,  if 
there  be  evidence  reasonably  tenmng  to  support 
it    Tbe  facts  bring  this  case  withm  this  rule. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {!  3983-3989;    Dec.  Dig.  { 
1011.  <] 

4.  Gas  (i  14*)— Contract  —  Baxxs  Fixed  bt 
CiTT— -Stat  of  Operation. 

Tbe  contract  provided  that  the  coandl 
should  fix  the  rates  by  ordinance,  and  farther 
provided  that  plaintiff  might  teat  in  the  courti 
the  reasonableness  of  the  rates  so  fixed.  HtU 
that  unless  stayed  by  injunction,  snch  ordi- 
nance takes  effect  at  the  time  and  in  the  man- 
ner prescribed  by  the  charter  proviaions  relat- 
ing to  tbe  enactment  of  ordinances,  notwith- 
standing the  bringing  of  an  action  to  test  the 
reasonableness  of  the  rates  fixed  therein. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  U  10.  11;   Dec.  Dig.  {  14.*] 

5.  Appeal  and  Error  ({  954*)— Teupobabt 

iNJtrNCTION  —  DiSOBXTION  —  COMFARATIVI 

Hardship  Buue. 

The  contention  of  plaintiff  that  the  injoi? 
which  may  result  to  plaintiff  from  the  denial 
of  a  temjwrary  injnnction  is  so  disproportionate 
to  any  injury  which  might  result  to  the  coniam- 
ers  from  the  granting  of  it  as  to  be  a  sufficipnt 
ground  for  the  issuance  of  such  function  wu 
for  the  trial  court  to  determine.    The  trial  court 


*For  other  casea  see  sBma  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Kejr-No.  Series  ft  Rep'r  Indczei 
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havioK  refnsed  such  injunction,  and  the  OTidence 
as  to  the  merits  being  comparatively  evenly 
balanced,  this  court  is  not  justified  in  reversing 
such  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  3818-3821;  Dec.  Dig.  | 
»54.*I 

Appeal  from  District  Court,  Hennepin 
County ;  Joseph  W..  Molyneauz,  Judge. 

Action  by  the  Minneapolis  Gaslight  Com- 
pany against  the  City  of  Minneapolis  and 
otbera.  From  an  order  denying  application 
for  temporary  injunction,  plaintlfT  appeals. 
Affirmed. 

Cobb,  Wheelwright  ft  Dille  and  W.  A.  Lan- 
caster, all  of  Minneapolis,  and  Pierce  But- 
ler, of  St  Paul,  for  appellant  Daniel  Fish, 
of  Minneapolis,  for  respondents. 

TAYLOB,  C.  This  is  an  appeal  by  plaln- 
tifr  from  an  order  denying  Its  application 
for  a  temporary  injunction  restraining  de- 
fendants from  publishing  or  putting  into  ef- 
fect, during  the  pendency  of  the  action,  an 
ordinance,  duly  passed  by  the  city  council 
and  approved  by  the  mayor,  fixing  the  rates 
to  be  charged  for  gas  furnished  to  consum- 
ers within  defendant  city. 

The  complaint  alleges,  tliat  ever  since  1870 
plaintifF  has  been  engaged  in  the  manufac- 
ture and  sale  of  gas  for  heat  and  illuminating 
purposes  to  defendant  city  and  to  the  resi- 
dents therein  under  and  by  virtue  of  an  or- 
dinance of  the  city  approved  February  24, 
1870,  and  accepted  and  agreed  to  by  plain- 
tiff, a  copy  of  which  is  attached  to  and 
made  a  part  of  the  complaint ;  that  this  ordi- 
nance was  modified  and  amended  by  an  ordi- 
nance approved  February  23,  1810,  which 
was  also  accepted  and  agreed  to  by  plaintiff, 
and  a  copy  of  which  is  also  attached  to  and 
nwde  a  part  of  the  complaint;  that  on  July 
26,  1913,  the  dty  council  of  defendant  city, 
"acting  and  pretending  to  act  under  the  pow- 
ers conferred  upon  and  reserved  to  it"  by 
tbe  amendatory  ordinance  of  1910,  passed,  and 
the  mayor  of  the  city  approved,  a  third  ordi- 
nance, a  copy  of  wliich  is  attached  to  and 
made  a  part  of  tbe  complaint ;  that  the  city 
charter  requires  all  ordinances  to  be  pub- 
lished in  the  official  paper  of  the  dty  before 
they  shall  be  in  force;  and  that  this  tliird 
ordinance  will  immediately  be  so  published 
unless  defendants  are  enjoined  from  pub- 
lishing the  same. 

The  complaint  further  alleges  that  the  val- 
ue of  plaintiff's  plant  as  a  going  concern  is 
tbe  sum  of  $8,990,867 ;  that  since  the  passage 
of  the  amendatory  ordinance  in  1910  plaintiff 
has  been  receiving  from  private  consumers 
85  cents  per  thousand  cubic  feet  of  gas,  and 
from  the  city  65  cents  per  thousand  cubic 
feet ;  that  such  rates  and  the  revenue  which 
plaintiff  is  receiving  from  all  sources  is  not 
■nffldent  to  yield  a  fair  and  reasonable  re- 
tom  upon  the  value  of  its  property  devoted 
to  the  public  use ;  that  such  rates  are  in  no 


manner  and  to  no  extent  excessive,  unfair, 
or  unreasonable,  and  are  not  more  than  is 
charged  at  other  places  for  like  service  un- 
der similar  drcumstances ;  that  plaintiff's 
plant  at  all  times  has  been  and  is  operated  as 
economically  and  with  as  little  expense  as  is 
practicable;  that  during  the  ensuing  year 
the  operating  expenses  will  be  increased  more 
than  $106,000  by  the  increased  price  of  oil, 
and  by  reason  of  that  increase  alone  the  cost 
of  manufacturing  gas  will  be  Increased  4.07 
cents  per  thousand  cubic  feet;  that  the 
average  yearly  increase  of  taxes  paid  by 
plaintiff  for  the  last  five  years  has  been  tbe 
sum  of  $11,329.68 ;  that  the  Increased  volume 
of  sales  resulting  from  the  reduction  in 
rates  proposed  in  the  ordinance  of  1013  will 
not  offset  the  decrease  in  gross  income  for 
the  period  during  which  such  rates  will 
necessarily  be  in  effect  if  established;  that 
in  order  to  receive  a  fair  and  reasonable  re- 
turn upon  the  value  of  its  plant,  as  such 
value  is  defined  in  the  ordinance  of  1910, 
plaintiff  should  be  permitted  to  charge  its 
private  consumers  more  than  $1  per  thou- 
sand cubic  feet  of  gas;  and  that  the  rates 
proposed  by  the  ordinance  of  1913  are  in- 
adequate and  insufiident  to  permit  plaintiff 
to  give  good  service,  and  such  service  as  it 
is  now  giving.  The  complaint  further  al- 
leges tliat,  in  order  to  keep  up  with  the 
growth  of  the  dty  and  provide  service  for 
new  consumers,  plaintiff  will  be  compelled 
to  expend  for  betterments  during  the  next 
five  years  at  least  $2,000,000 ;  that  under  the 
rates  proposed  by  the  ordinance  of  1913  it 
will  be  unable  to  make  such  betterments,  be- 
cause its  revenue  under  such  rates  wiU  be  so 
inadequate  that  it  will  be  unable  to  secure 
tbe  new  capital  necessary  therefor.  Tbe 
complaint  further  alleges  that  plaintiff  has 
more  than  60,000  private  consumers;  that 
under  the  proposed  rate  of  70  cents  per 
thousand  cubic  feet  of  gas  the  yearly  sav- 
ing to  tbe  individual  consumers  will  be  as  fol- 
lows: 

Saving  per  Tear  at 
70-Cent  Rate. 


Per  Cent  of  Oon- 
sumars  Affected. 
25 
28 
20 
10 

6 

4 

2 

1 

1 


per  cent $0.08 

per  cent 2.63 

per  cent 8.92 

per  cent 6.37 

per  cent 7.76 

per  cent 7.97 

per  cent 12.26 

per  cent 17.16 

per  cent 12.26 

%  per  cent 19.68 

2^  percent 43.14 

The  complaint  further  alleges  that,  if  the 
ordinance  of  1913  should  be  published  and 
immediately  go  into  effect,  plaintifTs  60,000 
consumers  would  refuse  to  pay  the  present 
rate  for  gas,  and  if  plaintiff,  pending  an  ad- 
judication as  to  the  reasonableness  of  the 
rates  fixed  by  the  ordinance,  should  refuse 
to  furnish  gas  at  such  rates,  would  severally 
institute  actions  to  compel  plaintiff  so  to  do. 


*fm  other  cases  see  same  topic  and  section  NCMBBR  in  Dae.  Dig.  A  Am.  Dig.  Kay-No.  8erlerCR«i!r  Indazas 
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and  thereby  subject  plalntlfl  to  a  mtiltlpllcltr 
of  suits ;  tbat  If  plaintiff  should  be  compelled 
to  and  did  fnmlsb  gas  at  such  rates,  and 
thereafter  such  rates  should  be  adjudged  to 
be  unreasonable,  plaintiff  would  be  compelled 
to  resort  to  a  multiplicity  of  suits  against 
consumers  to  recover  the  difference  between 
the  present  and  the  reduced  rates,  and  In  so 
doing  would  be  subjected  to  enormous  ex- 
pense and  Irreparable  loss ;  that  In  the  case 
of  a  large  number  of  consumers,  as  shown  by 
the  above  table,  the  amount  involved  would 
be  too  small  to  justify  the  expense  of  a  suit, 
and  yet  that  the  aggregate  amount  involved 
would  be  more  than  $300,000;  that  If  de- 
fendants should  publish  or  enforce  said  or- 
dinance, or  put  the  same  into  effect  pending 
this  action,  all  of  which  they  will  do  unless 
enjoined  therefrom.  It  would  render  the 
Judgment  herein  ineffectual,  for  plaintiff 
would  be  subjected  to  great  loss  and  its 
property  confiscated  and  destroyed  before 
such  Judgment  could  be  rendered;  that  the 
ordinance  of  1913  is  unreasonable  and  void, 
and  in  violation  of  the  contract  embodied  in 
the  ordinance  of  1810,  and  if  put  into  effect 
would  deprive  plaintiff  of  its  property  with- 
out due  process  of  law,  and  would  take  such 
property  for  public  use  without  compensa- 
tion ;  that  public  interest  and  the  welfare  of 
plaintiff  require  a  Judicial  determination  of 
plaintiff's  rights;  and  that  in  equity  and 
good  conscience  it  should  not  be  subjected  to 
the  great  loss,  expense,  and  inconvenience  to 
which  the  enforcement  of  the  ordinance  of 
1913  will  subject  it 

The  answer  admits  the  allegations  of  the 
complaint  relating  to  the  adoption  of  the 
three  ordinances  therein  mentioned,  but,  with 
certain  exceptions  not  of  special  importance, 
puts  in  issue  all  other  allegations  therein. 
It  then  alleges  tbat  plalntlfTs  "capital  In- 
vestm^it"  is  no  more  than  $4,318,179;  that 
its  net  earnings  for  the  year  ending  March 
31,  1913,  were  $765,777;  that  between  April 
1,  1910,  and  January  1,  1913,  It  distributed 
to  its  stockholders  $762,000  in  dividends; 
that  the  betterments  referred  to  in  the  com- 
plaint are  extensions  of  service  Into  new  ter- 
ritory; that  the  additional  revenue  there- 
from will  pay  an  adequate  return  upon  the 
cost  thereof;  that  the  price  of  gas  has  been 
reduced  three  times  within  ten  years,  and 
each  reduction  has  been  followed  by  a  large 
increase  in  consumption ;  that  the  rate  of  85 
cents  per  thousand  cubic  feet  to  private  con- 
sumers now  in  force  under  the  ordinance  of 
1910  is  largely  in  excess  of  a  fair  and  rea- 
sonable price;  that  the  rate  of  70  cents  per 
thousand  cubic  feet  is  a  fair,  reasonable,  and 
adequate  price  to  such  consumers;  that 
plaintiff  by  the  ordinance  of  1910  agreed  that 
the  dty  might  fix  the  rates,  subject  only  to 
the  provision  that  the  same  be  reasonable 
and  adequate;  that  the  remedy  of  plaintiff 
provided  by  the  contract,  in  case  it  should 
deem  the  rate  so  fixed  unreasonable  or  In- 


adequate, Is  an  action  to  review  and  correct 
the  same;  and  that  this  Is  not  the  action 
authorized  by  the  contract 

The  reply  alleges  that  the  net  earnings  of 
plalntin  for  the  year  ending  March  31,  1913, 
after  deducting  operating  expenses,  taxes, 
and  depreciation,  were  no  more  than  $614,- 
636.41;  that  the  amount  distributed  to  ite 
stockholders  in  dividends  between  April  1. 
1910,  and  January  1,  1913,  was  no  more  than 
$634,000,  of  which  $420,000  was  a  portion  of 
its  surplus  and  undivided  profits  accamnlat- 
ed  prior  to  April  1,  1910;  that  the  increase 
in  consumption  of  gas  mentioned  in  tbe  an- 
swer was  due  largely  to  increase  in  popula- 
tion, and  not  to  the  reduction  in  rates  tlierein 
referred  to;  and  that  this  action  was  de- 
signed and  intended  to  be  and  is  the  action 
provided  for  and  contemplated  by  the  ordi- 
nance of  1910. 

The  ordinance  of  1870,  referred  to  in  and 
made  a  part  of  the  complaint  gave  plaintiff 
tbe  exclusive  right  to  manufacture  and  sell 
gas  within  the  dty  of  Minneapolis.  It  pro- 
vided for  fixing  and  determining  the  rates  to 
be  charged  the  city,  but  made  no  provision 
for  regulating  or  determining  the  rates  to  be 
charged  private  consumers.  It  also  provided 
that  the  dty  might  purchase  the  property  at 
the  expiration  of  40  years  upon  the  terms 
therein  prescribed,  and  further  provided  that 
if  the  dty  should  decline  to  purchase  upon 
these  terms  the  rights  of  plaintiff  should 
continue  for  an  additional  20  years.  This 
ordinance  was  legalized  and  confirmed  in 
1879  by  a  spedal  act  of  the  Legislature.  In 
1910  the  right  of  tbe  dty  to  purchase  became 
operative.  After  prolonged  negotlatlona  be- 
tween pl^tlff  and  the  dty,  tbe  dty  enacted 
and  plaintiff  accepted  and  agreed  to  the 
ordinance  of  1910.  The  provisions  of  this  or- 
dinance, BO  far  as  here  important  are  sec- 
tions 3  and  6,.  which  are  as  follows: 

Section  3:  "Regulation  of  Rates.— That  at 
any  time  after  the  expiration  of  three  years 
from  and  after  the  Ist  day  of  the  month  suc- 
ceeding the  acceptance  by  the  company  of 
this  ordinance,  and  at  any  time  thereafter, 
but  not  oftener  than  once  in  five  years,  the 
dty  coundl  may,  or,  if  requested  in  writing 
by  the  company  so  to  do,  shall,  by  ordinance, 
fix  and  determine  the  rates  to  be  charged  by 
the  company  both  to  the  dty  and  to  private 
consumers  therein,  which  rates  shall  in  each 
Instance  be  so  fixed  and  determined,  subject 
to  the  provisions  of  section  5  hereof,  and  in- 
dependent of  whether  or  not  the  laws  now 
or  hereinafter  in  force  give  to  the  dty  coun- 
dl tbe  right,  power  and  authority  to  so  fix 
and  determine  the  same.  l%e  company  shall 
thereupon  comply  with  such  ordinance  as  to 
rates,  subject  only  to  the  provisions  of  said 
section  6,  and  furnish  gas  at  rates  not  to  ex- 
ceed those  so  fixed  until  the  same  shall  be 
again  fixed  and  determined  as  herein  pro- 
vided. And  the  company  shall  also  at  all 
times,  unless  otherwise  determined:  by  the 
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city  conncU,  fnmlsh  gas  to  consumera  other 
tban  the  dty  and  Its  various  boards  and  de- 
partments, at  a  uniform  rate,  and  without 
any  discrimination  between  them." 

Section  5:  "Bates  and  Prices  to  be  Reason- 
able.— That  the  rates  and  prices  which  shall 
be  fixed  and  determined  by  the  dty  council 
under  and  pursuant  to  the  provisions  of  sec- 
tion 3  of  this  ordinance,  and  the  price  for  the 
use  of  the  lamps  and  other  apparatus  and  ap- 
pliances and  the  service  to  be  rendered  and 
performed  by  the  company  pursuant  to  ttie 
last  preceding  section  [section  4,  not  here 
material],  shall  always  be  just  and  reason- 
able, and  shall  not  be  so  fixed  as  to  fall  to 
afford  a  fair  and  reasonable  return  upon  the 
company's  capital  investment,  nor  until  the 
company  shall  be  given  a  hearing  or  an  op- 
portunity therefor  before  the  city  council  or 
a  committee  thereof  as  to  the  reasonableness 
of  the  same ;  and  the  reasonableness  of  all 
such  rates  and  prices  sliall  always-  be  sub- 
ject to  review  and  correction  in  any  action  or 
proceeding  which  shall  be  instituted  therefor 
by  the  company  In  any  court  having  Jurisdic- 
tion of  the  subject-matter. 

"That  the  company's  'capital  Investment,'  as 
that  term  is  used  in  tUs  ordinance,  shall  be 
and  mean  the  fair  and  reasonable  value  of 
its  plant  as  a  going  concern,  having  regard 
to  Its  condition  of  repair  and  its  adaptability 
and  capacity  for  generating  and  furnishing 
gas.  In  determining  such  value,  no  value 
shall  be  placed  on  good  will,  or  upon  the  un- 
expired term  of  any  franchise,  or  on  fn- 
tare  profits  based  upon  any  unexpired  term 
thereof;  and  in  the  determination  of  such 
value  no  regard  shall  be  had  to  the  company's 
capitalization,  as  represented  by  its  out- 
standing stocks  and  bonds. 

"That  the  term  'plant,'  as  used  in  this  or- 
dinance, shall  in  every  case  be  understood  to 
mean  all  and  every  part  of  the  property  be- 
longing to  or  under  the  control  of  the  com- 
pany, wlilch  is  used  in  the  exwdse  of  any 
franchise  belonging  thereto,  and  which  is 
within  the  limits  of  the  dty,  and  necessarily 
devoted  to  the  generating  and  furnishing  of 
gas  to  the  dty  or  the  inhabitants  thereof, 
including  all  lands  and  all  rights  therein  and 
all  buildings,  machinery  and  apparatus  de- 
voted to  such  service." 

In  1913,  the  time  having  arrived  when  & 
new  rate  might  be  fixed,  both  plaintiff  and 
the  dty  employed  experts  with  a  corps  of 
assistants  to  determine  the  amount  of  plain- 
tiff's "capital  Investment"  as  defined  in  the 
ordinance  of  1910,  to  determine  plaintiff's 
net  income  therefrom,  and  to  determine  the 
rates  necessary  to  be  charged  to  consumers 
in  order  to  afford  a  fair  and  reasonable  re- 
turn upon  such  "capital  investment"  Both 
sets  of  experts  made  an  exhaustive  examina- 
tion and  report,  but  differed  widely  in  their 
results.  Hearings  were  had  before  the  prop- 
er committee  of  the  dty  council,  at  which 
the  experts  testified  at  length  and  went  into 
the  matter  in  detail. 


Mr.  Baehr,  the  expert  employed  by  plain- 
tiff, computed  and  determined  tlie  "capital 
Investment"  as  follows: 

Real  estate $   5B2,T79 

Buildings  490,043 

Apparatus  1,310.482 

Piping,  etc. 181,866 

Mains,  etc. 2,089,964 

Street  lamps,  service,  etc 9(i5,S9S 

Meters  in  use 650,854 

Meters  in  stock 15,851 

Stable  and   garage   equipment   and 

tools  21.436 

Office  equipment 65.923 

Working  capital 600,000 

Depreciation  reserve  fund 346,276 

Going  value  2,250,000 

Total  ^,990,867 

Mr.  Marks,  the  expert  employed  by  the 
dty,  computed  and  determlued  the  "capital 
investment"  as  follows: 

Real  estate |   226,944  00 

Buildings  and  structures 275,510  66 

Contents  of  buildings  and  struc- 
tures    470,760  02 

Taid  connections 81,919  18 

10  per  cent  on  above  two  items..  60.268  01 

Holders  and  tanks 6'29,U26  00 

Street  mains  and  lamp  posts. . .  1,646,689  90 

Services    377,334  00 

Meters 838,943  27 

Tools  and  equipment 20,783  00 

Working  capital  250,000  00 

Total $4,318,178  93 

We  will  not  discuss  the  manner  In  which 
these  values  were  obtained,  further  than  to 
say  that  both  experts  adopted  the  so-called 
reproduction  method;  that  both  estimated 
and  determined  the  cost  of  reprodudng  the 
plant ;  that  in  determining  the  present  value 
of  tlie  existing  plant  both  deducted  substan- 
tial amounts  from  the  cost  of  such  reproduc- 
tion for  depredation  resulting  from  age  and 
use;  that  to  the  present  value  so  obtained 
Mr.  Marks  added  12^  per  cent  on  account 
of  so-called  "overhead  charges,"  and  Mr. 
Baehr  added  somewhat  over  16  per  cent  on 
account  of  such  charges;  and  that  the 
amounts  added  on  account  of  such  "overhead 
charges"  are  apportioned  to  and  Induded  In 
the  values  above  stated. 

Mr.  Baehr  estimates  that  a  rate  of  96 
cents  per  thousand  cubic  feet  of  gas  is  neces- 
sary to  afford  a  return  of  6  per  cent,  upon 
the  capital  investment  Mr.  Marks  estimates 
that  a  rate  of  67.8  cents  per  thousand  cubic 
feet  will  afford  a  return  of  6  per  cent  there- 
on. 

After  considering  the  evidence  before  it 
the  dty  coundl,  acting  under  the  authority 
conferred  upon  it  by  the  ordinance  of  1910, 
passed  and  the  mayor  approved  the  ordi- 
nance of  1913,  which,  omitting  the  preamble, 
is  as  follows: 

"Secaon  L  That  from  and  after  September 
1,  1913,  the  prices  charged  by  the  Minneapo- 
lis Gaslight  Company  for  gas  delivered  by  it 
to  the  dty  of  Minneapolis  and  its  inhabitants 
shall  not  exceed  the  prices  following,  respec- 
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"To  the  clt7  and  to  the  various  boards  and 
departments  thereof,  sixty-five  (65)  cents  per 
thousand  cubic  feet 

"To  private  consumers  within  said  city, 
seventy  (70)  cents  per  thoi^nd  cubic  feet. 

"Sec  2.  Except  as  to  the  rates  or  prices 
aforesaid,  said  ordinance  of  February  23, 
1910,  shall  remain  In  fovce  and  all  the  terms 
and  conditions  thereof  shall  be  applicable  In 
all  respects  as  If  the  prices  herein  fixed  had 
been  originally  agreed  upon. 

"Sec.  3.  This  ordinance  shall  take  effect 
and  be  in  force  from  and  after  Its  publica- 
tion." 

'  As  soon  as  the  ordinance  was  approved  by 
the  mayor,  and  before  it  was  published, 
plaintiff  began  this  action  to  have  it  adjudg- 
ed void  as  unreasonable  and  to  enjoin  de- 
fendants from  publishing  it  or  putting  It  in- 
to effect  Plaintiff  also  forthwith  made  a 
motion  for  a  temporary  Injunction,  restrain- 
ing defendants  during  the  pendency  of  the 
action  from  publishing  the  ordinance,  from 
putting  it  Into  effect,  from  Instituting  or  au- 
thorizing any  suit  or  proceeding  to  put  It  into 
effect  or  to  enforce  any  of  its  provisions,  and 
from  making  complaint  for  violation  of  such 
provisions,  upon  the  grounds  "that  even  an 
attempt  to  publish  or  temporarily  to  enforce 
said  ordinance,  or  to  put  the  same  into  ef- 
fect would  result  in  the  infliction  upon  plain- 
tiff of  great  damage  and  injury,  and  subject 
it  to  a  multiplicity  of  suits  with  its  patrons," 
and  "would  repder  the  Judgment  to  be  re- 
covered herein  ineffectual,  for  complainant's 
property  would  be  thereby  confiscated  and 
destroyed  before  any  Judgment  could  be  ren- 
dered herein."  Plaintiff  also  procured  an 
order  to  show  cause  restraining  defendants 
from  doing  any  of  the  things  sought  to  be 
enjoined  until  the  hearing  and  decision  up- 
on such  order. 

[1 1  In  its  decision  upon  the  application  for 
a  temporary  injunction,  the  court  recited 
plaintifTs  motion  in  full  as  stated  in  the 
notice  thereof,  and  then  concluded  its  ded- 
sion  as  follows : 

"And  the  court  having  duly  considered 
said  motion,  and  the  affidavits,  records,  and 
files  offered  by  the  respective  parties,  and 
the  arguments  of  counsel :  It  is  ordered,  that 
said  motion  be,  and  the  same  Is  hereby,  de- 
nied, the  order  to  show  cause  accompanying 
said  motion  discharged,  and  the  restraining 
order  therein  terminated  and  annulled." 

This  purports  to  be  and  In  terms  is  a  deci- 
sion upon  the  merits  upon  all  the  questions 
presented.  The  judge,  however,  appended  to 
his  order  a  memorandum  from  which  It  is 
claimed  that  he  only  passed  upon  and  deter- 
mined that  the  court  had  no  authority  to 
prohibit  the  publication  of  the  ordinance  and 
did  not  consider  or  determine  the  other  ques- 
tlons  presented.  The  memorandum  recites 
that  plaintiff  applied  for  an  injunction  re- 
straining the  publication  of  the  ordinance, 
and,  in  effect  expresses  the  opinion  that 
such  an  injunction  would  be  in  violation  of 


the  contract  between  the  parties;  that  the 
dty  has  the  right  to  complete  tlie  act  ot 
fixing  the  rates  by  publishing  the  ordinance; 
and  that  the  remedy  of  plaintiff  ia  to  appeal 
to  the  courts  after  the  rates  have  been  put 
into  effect  by  such  publication.  Xo  other 
question  was  mentioned  or  tref erred  to  there- 
in. The  memorandum  was  not  made  a  part 
of  the  order,  however,  and  contains  no  state- 
ment that  the  decision  was  confined  to  the 
point  discussed.  The  order  is  positive  and  un- 
ambiguous, and  must  be  given  effect  as  a  de- 
cision upon  the  merits  according  to  its  terms. 
It  cannot  be  controlled  or  limited  by  Infer- 
ences that  may  be  drawn  from  such  a  memo- 
randum. Alton  V.  Railway  Co.,  107  Minn. 
457,  120  N.  W.  749;  Klpp  v.  Cllnger,  97 
Minn.  135,  106  N.  W.  lOS ;  Holland  v.  BaU- 
way  Ck>.,  93  Minn.  873,  101  N.  W.  608  ;  Gay 
V.  Kelley,  109  Minn.  101, 123  N.  W.  295,  26  L. 
R.  A.  (N.  S.)  742;  Pinkerton  v.  Wisconsin 
Steel  Co.,  109  Minn.  117,  123  N.  W.  60. 

[i]  Tbe    question    before    this    court    It 
whether  upon  the  facts  before  the  trial  court 
the  refusal  of  that  court  to  issue  a  tempo- 
rary injunction  was  error.    The  rule  in  such 
cases,  established  by  numerous  decisions  of 
this  court  is  this:    "Where,  upon  the  bear- 
ing of  an  order  to  show  cause,  or  a  motion, 
an  issue  of  fact  is  raised  by  the  affidavits 
and  evidence  of  the  respective  partiea,   the 
determination  thereof  by  the  court  will  not 
be  reversed  by  this  court  if  there  be  evidence 
reasonably  tending  to  support  it    First  Na- 
tional Bank  of  Winona  v.  Randall,  38  Minn. 
382,  87  N.  W.  799;    Bausman  v.  TUley,  46 
Minn.  66,  48  N.  W.  459;    State  t.  Madlgan. 
66  Minn.  10,  68  N.  W.  179."    Stal  v.  Selden, 
87  Minn.  271,  92  N.  W.  6 ;    First  State  Bank 
V.   Schatz,  104  Minn.  426,   U6  N.  W.   917: 
Perkins  v.  Gibbs,  108  Minn.  161,  121  N.  W. 
606;    Viers  v.  Perry,  112  Minn.  348,  127  N. 
W.  1120;  Kloppenburg  v.  Railway  Co.,  143  N. 
W.  322,  filed  Oct  17,  1913. 

[2]  It  is  conceded  to  be  settled  law  that 
rates  established  by  a  municipality  under 
legislative  authority  are  presumed  to  be  fair 
and  reasonable.  It  ia  also  a  well-settled  rule 
that  where  parties  by  contract  authorize  and 
empower  any  man  or  body  of  men  to  deter- 
mine a  certain  matter  according  to  roles 
prescribed  by  the  contract  and  within  limi- 
tations therein  fixed,  auch  determination, 
when  made,  is  presumed  to  have  been  made 
in  accordance  with  the  provisions  of  the 
contract  and  to  be  proper  and  correct  We 
think  this  rule  applies  to  the  present  case 
and  that  the  rates  fixed  by  the  city  conndl 
are  presumed  to  be  fair  and  reasonable  un- 
til the  contrary  Is  shown.  It  follows  from 
this  that  the  onus  is  upon  plaintiff  to  es- 
tablish that  they  are  unfair  or  unreasonable. 

The  plaintiff  bases  its  motion  for  a  tempo- 
rary injunction  upon  the  complaint  and  upon 
affidavits  summarizing  the  testimony  given 
before  the  city  council  by  its  experts.  De- 
fendants base  their  opposition  to  the  motion 
upon  the  answer  and  apon-Jiffldavits  sum- 
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marlzlng  tbe  testimony  given  before  the  city 
council  by  experts  employed  by  the  dty.  Ac- 
cording to  the  affidavits  presented  by  the 
dty  the  rate  fixed  in  the  ordinance  of  1913 
is  reasonable  and  adequate.  According  to  the 
affidavits  presented  by  plalntifT  this  rate  Is 
inadequate  and  unreasonably  low. 

Upon  the  showing  made  this  court  cannot 
say  that  the  weight  of  evidence  Is  manifestly 
or  palpably  In  favor  of  plaintiff's  contention 
that  the  proposed  rate  Is  unreasonably  low. 
There  is  substantial  and  credible  evidence 
in  support  of  such  contention.  There  is  also 
substantial  and  credible  evidence  In  support 
of  the  contention  that  such  rate  Is  fair  and 
adequate.  The  burden  is  upon  plaintiff  to 
show  that  It  is  not  adequate.  The  evidence 
is  so  conflicting  and  so  nearly  balanced  that 
the  case  is  within  the  rule  above  stated,  and 
the  decision  of  the  trial  conrt  must  stand 
unless  plaintiff  is  entitled  to  such  injunction 
upon  other  grounds. 

[4]  Plaintiff  contends  that  the  action  of 
the  city  conncil  In  fixing  rates  is  tentative 
merely,  and,  in  case  an  action  Is  brought  to 
have  such  proposed  rates  adjudged  unrea- 
sonable, that  they  do  not  take  effect  until 
the  termination  of  such  action.  Were  this 
contention  well  founded,  it  would  determine 
plaintiff's  application  for  a  temporary  in- 
junction adversely  to  plaintiff,  for,  if  the 
mere  bringing  of  the  action  suspends  the 
operation  of  the  rates,  there  is  no  need  for 
such  injunction.  Although  the  contract  is 
not  entirely  dear,  we  cannot  give  it  the 
effect  claimed. 

Section  3  empowers  the  coimdl  to  fix  and 
determine  the  rates  by  ordinance,  but  pro- 
vides that  such  rates  "shall  in  each  instance 
b«  so  fixed  and  determined,  subject  to  the 
provisions  of  section  5."  This  imposes  a 
limitation  upon  the  power  of  the  council  and 
requires  it  to  exercise  such  power  under  and 
In  accordance  with  the  restrictions  and  limi- 
tations prescril)ed  in  section  5.  These  limi- 
tations are  that  the  rates  which  shall  be 
fixed  J>v  the  oounoil  "shall  always  be  just 
and  reasonable,  and  shall  not  be  so  fixed  as 
to  fall  to  afford  a  fair  and  reasonable  return 
upon  the  comitany's  capital  Investment,  nor 
until  the  company  shall  be  given  a  bearing 
or  an  opportunity  therefor  before  the  city 
council  or  a  Committee  thereof  as  to  the 
reasonableness  of  the  sam&" 

After  providing  for  fixing  the  rates  by  or- 
dinance, section  3  further  provides  that  "the 
company  shall  thereupon  comply  with  such 
ordinance  as  to  rates,  subject  only  to  the  pro- 
visions of  said  section  5,  and  furnish  gas  at 
rates  not  to  exceed  those  so  fixed  until  the 
same  shall  be  again  fixed  and  determined  as 
herein  provided."  This  Imposes  an  obliga- 
tion upon  the  company  to  put  the  rates  into 
effect,  except  as  It  may  be  relieved  therefrom 
under  and  in  accordance  with  the  provisions 
of  section  6.  Section  6  provides,  in  effect, 
that   the    company    may    institute,    In   the 


courts,  any  proper  action  or  proceeding  to 
determine  whether  the  rates  fixed  by  the  or- 
dinance are  reasonable. 

We  think  It  is  Intended  that  the  council 
shall  determine  what  rates  are  reasonable 
and  establish  such  rates  by  ordinance,  and 
that  the  ordinance  shall  go  into  effect  as  or- 
dinances usually  do,  but  that  plaintiff,  if  it 
claims  that  the  rates  so  established  are  not 
fair  and  reasonable,  may  resort  to  the  courts 
for  a  determination  of  that  question. 

The  contract  provides  that  the  rates  shall 
be  fixed  by  ordinance.  In  the  absence  of 
any  provision  to  the  contrary,  this  necessari- 
ly Implies  that  the  ordinance  shall  be  enact- 
ed and  put  into  effect  as  provided  in  the  well- 
known  charter  provisions  governing  such 
matters.  The  provision  for  a  hearing  before 
the  council,  the  limitations  placed  upon  its 
action,  the  fact  that  no  appeal  is  provided 
and  no  time  limited  in  which  plaintiff  may 
bring  suit,  the  probability  that  the  time 
when  the  rates  should  go  into  effect  would 
have  been  expressly  stated,  had  it  not  been 
Intended  that  the  ordinance  should  take  ef- 
fect as  ordinances  usually  do,  and  the  provi- 
sion that  the  company  shall  comply  with  such 
ordinance,  all  indicate  that  the  parties  in- 
tended the  ordinance  to  take  effect  at  once. 
It  may  also  be  noted  that  the  action  to  test 
the  reasonableness  of  the  rates  need  not  be 
brought  untU  after  the  ordinance  has  been 
in  effect  for  an  extended  period,  and  it  will 
tiardly  be  contended  that  the  mere  bringing 
of  such  action  would  operate  to  suspend 
rates  already  in  force. 

It  is  also  Improbable  that  the  i>artles  in- 
tended to  offer  such  an  Inducement  for  pro- 
longing the  litigation  as  would  result  from 
the  construction  contended  for.  Take  the 
present  case  as  an  example.  Plaintiff  claims 
that  the  proposed  change  in  rates  will  reduce 
its  revenue  over  $300,000  per  year.  If  these 
rates  are  fair  and  reasonable,  and  are  even- 
tually determined  so  to  be,  but  do  not  take 
effect  until  the  final  termination  of  the  litiga- 
tion concerning  them,  plaintiff  will  receive 
over  $800  per  day  as  a  premium  for  prolong- 
ing such  litigation. 

The  fact  that  plaintiff  does  not  appear  to 
have  made  such  claim  in  the  trial  court, 
that  it  sought  by  Injunction  to  prevent  the 
publication  of  the  ordinance,  and  that  it  of- 
fered and  still  offers  to  give  bond  to  refund 
any  excess  over  the  proposed  rate  received 
during  the  litigation  in  case  such  rate  be 
held  valid,  indicates  that  plaintiff  itself  un- 
derstood and  expected  that  the  rates  would 
go  Into  effect  as  soon  as  the  ordinance 
should  be  published. 

[6]  It  is  also  contended  that  the  decision 
appealed  from  should  be  reversed  under  what 
is  termed  the  "comparative  hardship"  rule. 
Under  this  rule  injunctions  are  frequently 
issued  in  cases  in  which  the  final  outcome 
may  be  doubtful,  if  the  injury  to  the  moving 
party  will  be  certain,  great,  and  irreparable 
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If  It  be  denied  and  the  final  decision  be  In 
his  favor,  but  the  Injury  to  the  opposing  par- 
ty, if  It  be  granted,  will  be  inconsiderable, 
whatever  the  result  Whether  the  relative 
Injury  that  may  be  inflicted  upon  the  re- 
spective parties  by  granting  or  refusing  such 
Injunction  is  such  (is  to  justify  its  issuance 
in  cases  In  which  the  final  outcome  is  doubt- 
ful la  a  question  peculiarly  within  the  prov- 
ince of  the  trial  court  to  determine.  In  all 
the  cases  cited  by  plaintiff  In  support  of  this 
contention  the  facts  were  materially  differ- 
ent from  those  In  the  case  at  bar.  In  Mis- 
souri, etc.,  Ry.  Co.  v.  Love  (C.  C.)  177  Fed. 
493,  Invoh'ing  railway  rates,  the  rates  had 
actually  been  in  effect  for  many  months, 
and  the  trial  court  held  that  the  proof  ea- 
tabllshed  that  they  were  clearly  insufficient. 
In  Wilmington  City  Ry.  C!o.  ▼.  Taylor  (D.  O.) 
198  Fed.  169,  Involving  street  railway  rates, 
the  trial  court  held  that  the  company  had  in 
effect  been  denied  its  right  to  a  hearing  be- 
fore the  board  that  established  the  rates,  and 
that  Its  contract  rights  had  been  ignored. 
In  New  Memphis  G.  &  L.  Co.  v.  City  of 
Memphis  (G.  O.)  72  Fed.  952,  Involving  gas 
rates,  the  rates  appear  to  have  been  fixed 
without  any  bearing  or  investigation,  and 
the  showing  made  by  the  company  does  not 
appear  to  have  been  controverted.  In  Indi- 
anapolis Gas  Co.  V.  City  of  Indianapolis 
(C.  C.)  82  Fed.  246,  the  facts  alleged  by  plain- 
tiff were  undisputed.  In  Harrlman  v.  North- 
ern Securities  Co.  (C.  C.)  132  Fed.  464.  the 
distribution  of  certain  securities  and  proper- 
ty held  by  the  company  was  enjoined,  pending 
the  determination  of  the  proportion  thereof 
to  which  the  several  parties  were  entitled. 
In  Ekeberg  v.  Mackay,  114  Minn.  501,  131  N. 
W.  787,  36  I*  R.  A.  (N.  S.)  909,  Ann.  Oaa. 
1912C,  668,  a  temporary  injunction  issued 
by  the  trial  court  restraining  a  mortgage 
foreclosure  sale  for  an  alleged  excessive 
amount  was  sustained  as  within  the  discre- 
tion of  that  court.  In  Milwaukee,  etc.,  Co. 
V.  Bradley,  108  Wis.  467,  84  N.  W.  870,  the 
court,  after  stating  that  the  facts  were  un- 
disputed and  that  upon  the  face  of  the  ordi- 
nance in  controversy  "there  is  no  warrant 
that  we  can  discover  for  defendant's  posi- 
tion," reversed  the  order  of  the  lower  court 
upon  the  ground  that  the  refusal  of  a  tem- 
porary Injunction,  "where  there  is  a  clear 
necessity  therefor,  is  an  abuse  of  [Judicial] 
power."  In  De  Pauw  v.  Oxley,  122  Wis.  666, 
100  N.  W.  1028,  13  li.  R.  A.  (N.  S.)  173,  it 
appeared  that  defendant  vrltbout  claim  of 
right  had  repeatedly  trespassed  upon  and 
inflicted  injury  to  plaintiff's  premises  and 
intended  to  continue  so  doing,  and  the  court 
reversed  the  trial  court  on  the  ground  that 
refusal  of  an  Injunction  was  an  abuse  of 
discretion.  In  Love  v.  Atchison,  etc.,  Ry.  Co., 
185  Fed.  321,  107  C.  C.  A.  403,  the  Circuit 
Court  of  Appeals  affirmed  the  action  of  the 
trial  court  in  Missouri,  etc.,  Ry.  Co.  v.  Love 
(C.  0.)  177  Fed.  493,  referred  to  above,  but 


states  the  rule  governing  app^Uate  courts 
In  such  matters  as  follows:  "An  appeal 
from  an  order  granting  or  refusing  an  inter- 
locutory injunction  does  not  Invoke  the  judi- 
cial discretion  of  the  appellate  court  The 
question  is  not  whether  or  not  that  court  in 
the  exercise  of  its  discretion  iroald  make  or 
would  have  made  the  order.  It  was  to  tbe 
discretion  of  the  trial  court,  not  to  that  of 
the  appellate  court,  that  the  law  Intrusted 
the  granting  or  refusing  of  these  Injunctloos, 
and  the  only  question  here  is:  Does  the 
proof  clearly  establish  an  abuse  of  that  dis- 
cretion? Massie  v.  Buck,  128  Fed.  27,  3t 
62  C.  C.  A.  536." 

Theee  comprise  all  the  cases  cited  by  plain- 
tiff upon  this  point  They  state  that  the  rel- 
ative injury  which  may  result  to  the  respec- 
tive parties  Is  an  Important,  and  may  be  w 
disproportionate  as  to  be  a  controlling,  ele- 
ment in  determining  whether  an  Injunction 
should  issue.  But  In  all  save  the  two  Wis- 
consin cases  the  trial  court  granted  aa  hi- 
Junction.  They  are  not  cases  In  which  tlie 
refusal  of  the  trial  court  to  grant  such  re- 
lief was  sought  to  l>e  overruled.  In  the  two 
Wisconsin  cases  the  court  held  that  tbe  ri^t 
of  the  moving  party  was  clear,  not  doubtful, 
and  that  the  trial  court  abused  its  discretion. 
No  case  Is  cited  in  which  an  appellate  court 
has  reversed  a  trial  court  for  denying  an  in- 
junction where  the  evidence  left  the  final 
outcome  doubtful. 

The  relative  injury  that  may  result  to 
the  parties,  together  with  all  the  other  cir^ 
cumstances  bearing  upon  the  mattra,  shonU 
be  taken  Into  consideration  by  the  trial  court 
In  forming  Its  conclusion.  But  where  tbe 
evidence  as  to  the  merits  is  comparativdy 
evenly  balanced,  it  is  only  In  exceptional 
cases  that  interference  by  an  appellate  court 
can  be  justified.  The  excerpt  from  the 
opinion  of  tbe  Circuit  Court  of  Appeals  In 
Love  V.  Railway  Co.,  supra,  states  the  rule 
governing  tbe  federal  appellate  courts  in 
such  cases.  Ritter  v.  Ulman,  76  Fed.  222, 
24  C.  O.  A.  71 ;  Bradsbaw  v.  Miners'  Bank, 
77  Fed.  932,  23  O.  C.  A  578 ;  City  of  Terre 
Haute  T.  Farmers'  Loan  &  Trust  Co.,  99  Fed- 
838,  40  C.  O.  A.  117. 

This  court  has  consistently  followed  and 
applied  the  same  rule.  In  each  of  the  fol- 
lowing cases  the  trial  court  refused  to  is- 
sue a  temporary  injunction,  and  this  court 
declined  to  interfere,  as  the  trial  court  was 
acting  within  the  limits  of  its  discretion: 
Rockwood  V.  Davenport,  87  Minn.  533.  35  N. 
W.  377,  6  Am.  St  Rep.  872;  Myers  v.  Du- 
luth  Transfer  Co.,  53  Minn.  335,  56  N.  W.  140; 
McGregor  v.  Case,  80  Minn.  214,  83  N.  W. 
140;  Watters  v.  aty  of  Mankato,  106  Minn. 
161,  118  N.  W.  358;  Meagher  v.  Schussler.* 
106  Minn.  539,  118  N.  W.  664 ;  KeUlng  v.  Ed- 
wards, 116  Minn.  484,  184  N.  W.  221,  38  L.  B- 
A.  (N.  S.)  668;  Dahlberg  v.  Londgrai,  11« 
M3nn.  219,  136  N.  W.  742. 

The  final  outcome  of  the  suit  wboi  it  shall 
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have  been  tried  upon  the  merits  Is  doubtful. 
Tbe  evidence  In  support  of  the  opposing 
claims  Is  comparatively  evenly  balanced  and 
consists  largely  of  opinions  which  are  more 
or  less  conjectural.  As  suggested  by  the  Su- 
preme Court  of  the  United  States,  In  Louis- 
ville y.  Cumberland  Telephone  &  Telegraph 
Co.,  225  n.  S.  430,  32  Sup.  Ct  741,  56  L.  Ed. 
1151,  and  E^noxvlUe  v.  KnoxvlUe  Water  Co., 
212  U.  S.  1,  29  Sup.  Ct  148,  55  L.  Ed.  371, 
an  actual  test  by  putting  the  rates  Into  oper- 
ation for  a  time  may  show  that  plalntUTs 
fears  as  to  the  results  are  unfounded.  If 
such  test  shows  that  the  rates  are  too  low 
to  give  a  fair  return  upon  the  capital  invest- 
ment, the  courts  will  not  hesitate  to  grant 
relief.  But  in  view  of  the  uncertainties  in 
which  the  question  now  before  the  court  is 
Involved,  and  of  tbe  principles  governing  the 
action  of  this  court  In  such  matters,  we  are 
not  prepared  to  say  that  the  trial  court, 
tinder  the  rule  of  "comparative  hardship," 
abused  Its  discretion  by  permitting  the  rates 
to  remain  in  effect  for  the  present. 
Order  affirmed. 

On  Application  for  Reargument 

PER  CURIAM.  Plaintiff's  application  for 
a  reargument  is  based  mainly  upon  the  con- 
tention that  the  trial  court  merely  determin- 
ed that  the  publication  of  the  ordinance 
should  not  be  enjoined,  and  did  not  iMiss  up- 
on the  other  questions  presented.  Plaintiff 
applied  to  the  trial  court  for  a  temporary  in- 
junction restraining  defendants  during  the 
pendency  of  the  action  from  publishing  the 
ordinance,  from  putting  it  Into  effect,  from 
causing  the  Institution  of  any  suit  or  pro- 
ceeding to  put  It  into  effect,  and  from  mak- 
ing any  complaint  based  upon  the  violation 
of  its  provisionsL  The  court  denied  the  en- 
tire application.  It  did  not  merely  deny  the 
application  to  enjoin  the  publication  of  the 
ordinance,  but  it  also  denied  the  application 
to  enjoin  defendants  from  enforcing  the  pro- 
visions of  tbe  ordinance. 

This  court  is  confined  to  tbe  record  and 
most  give  effect  to  the  dedslon  of  the  trial 
court  as  deciding  those  questions  which  by 
Its  terms  it  does  decide. 

But  as  tbe  memorandum  of  the  trial  Judge 
and  the  arguments  in  this  court  furnish 
foundation  for  plaintiff's  claim  that  tbe  deni- 
al of  the  application  to  enjoin  the  enforce- 
ment of  the  rates  was  based  upon  grounds 
not  going  to  the  merits  of  such  application, 
tbe  case  will  be  remanded  without  prejudice 
to  the  right  of  plaintiff  to  apply  to  the  trial 
court  for  a  rehearing  upon  tbe  question  as  to 
whether  defendants  shall  be  enjoined  from 
putting  the  rates  prescribed  in  the  ordln.imre 
into  effect  during  the  pendency  of  the  action. 

In  enacting  the  ordinance,  the  dty  council 
was  acting  within  Its  proper  province,  and 
the  facts  are  not  such  as  would  Justify  a 


court  In  prohibiting  the  performance  of  tbe 
conditions  necessary  to  complete  such  action. 
Therefore  the  trial  court  was  correct  in  re- 
fusing to  enjoin  tbe  publication  of  the  ordi- 
nance; but  this  is  not  to  be  construed  as  pre- 
cluding consideration  of  the  validity  of  the 
ordinance  upon  the  merits. 

The  application  for  a  reargument  is  de- 
nied. 


BANKERS'  RESERVE  UFB  CO.  v.  OMBER- 
SON. 

(Supreme  Court  of  Minnesota.    Oct  31,  1913.) 

(Syllahui  by  the  Court.) 

1.  Cancellation  of  Instbuments  H  13*)— 
Gbounds— AnEQTJATE  Reuedt  at  Law— in- 
surance Policy. 

An  action  brought  after  a  loss  under  an  in- 
surance policy  to  cancel  the  policy  for  fraud, 
or  to  restrain  an  action  at  law  thereon,  cannot 
be  maintained,  in  the  absence  of  some  special 
circumstances  of  a  nature  to  cause  irreparable 
loss  to  plaintiff  if  he  is  relegated  to  his  remedy 
at  law  by  way  of  defense  to  an  action  on  tbe 
policy.  Where  the  remedy  at  law  is  adequate, 
equil^r  will  not  grant  relief. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  {  13;  Dec.  Dig.  { 
13.*] 

2.  Cancellation  of  Instbuments  ({  37*)— 
Complaint— Adequate  Remedy  at  Law— 
Ihsubancb  Policy. 

The  complaint  in  this  case  pleads  no  spe- 
cial drcumstanceg  of  a  nature  to  cause  irrep- 
arable loss  if  relief  in  equity  is  denied.  It 
shows  on  its  face  that  plaintiff's  remedy  at  law 
is  speedy,  plain,  and  adequate. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  |i  66-80;  Dec.  Dig. 
S  37.*] 

3.  Cancellation  of  Instbuments  (i  13*)— 
Gbounds— Adequate  Remedy  at  Law. 

The  facts  that  the  policy  contains  no  lim- 
itation of  tbe  time  in  which  an  action  may  be 
brought  thereon,  and  that  such  an  action  may 
be  brought  at  any  time  before  it  is  barred  by 
statute,  do  not  furnish  a  presumption  of  irrep- 
arable loss. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  |  13;   Dec.  Dig.  $ 

Appeal  from  District  Court  Murray  Coun- 
ty; L.  S.  Nelson,  Judge. 

Action  by  tbe  Bankers'  Reserve  Life  Com- 
pany against  Andrew  Omberson.  From  the 
overruling  of  a  demurrer  to  the  complaint 
and  the  granting  of  an  injunction,  defendant 
appeals.    Reversed. 

T.  B.  Diamond,  of  Sheldon,  Iowa,  and  M. 
J.  Harrington,  of  Slayton,  for  appellant  B. 
H.  Whitney,  of  Slayton,  Janes,  Howard  & 
Janes,  of  Pipestone,  and  James  H.  Adams, 
of  Omaha,  Neb.,  for  respondent 

BUNN,  J.  This  is  an  action  to  have  de- 
clared void  a  policy  of  Insurance  Issued  by 
plaintiff  on  the  life  of  the  insured,  payable 
at  her  death  to  tbe  defendant  and  to  en- 
join defendant  from  asserting  any  claim  un- 
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der  the  policy  against  plaintiff.  Defendant 
demarred  to  the  complaint,  on  the  ground, 
among  others,  that  plaintiff  bad  an  adequate 
remedy  at  law.  The  trial  court  overruled  the 
demurrer,  and  granted  a  temporary  Injunc- 
tion, enjoining  defendant  from  asserting  any 
claim  on  the  policy,  and  from  bringing  any 
suit  thereon.  Defendant  appealed  from  the 
order  overrnllng  the  demurrer,  and. from  the 
order  granting  the  injunction. 

The  essential  facts  alleged  in  the  complaint 
are  as  follows:  Plaintiff  is  a  life  Insurance 
company  authorized  to  do  business  in  Iowa. 
Defendant  is  a  resident  of  Minnesota.  Janu- 
ary 12, 1912,  Lillian  Grace  Omberson,  then  re- 
siding in  Iowa  and  a  daughter  of  defendant, 
made  application  to  plaintiff  for  a  policy  of 
insurance  on  her  life  tn  the  sum  of  $1,000,  to 
be  payable  on  her  death  to  the  defendant  In 
the  application,  and  in  the  statements  made 
to  the  medical  examiner,  the  insured  fraud- 
ulently represented  that  she  was  and  had 
been  for  the  past  year  in  good  health,  and 
"free  from  all  ailments,  disease,  weakness, 
and  Infirmity,"  that  she  had  not  suffered  any 
surgical  operation,  any  injury  or  any  disease 
not  already  mentioned,  and  answered  falsely 
other  questions  as  to  her  health  and  her 
consulting  a  physician  during  the  past  five 
years.  It  Is  alleged  that  these  answers  were 
wholly  false  and  fraudulent,  and  made  for 
the  purpose  of  deceiving  plaintiff  and  con- 
cealing the  true  facts  in  relation  to  her  con- 
dition. In  order  to  induce  plaintiff  to  issue 
a  policy,  and  that  plaintiff,  on  January  24, 
1912,  Issued  its  policy  for  $1,000,  in  reliance 
upon  the  representations.  It  is  further  al- 
leged that,  In  fact,  the  insured,  for  more 
than  five  years  prior  to  the  date  of  the  appli- 
cation, had  been  suffering  from  tuberculosis; 
that  she  had  been  operated  upon  in  1907, 
and  again  in  1910,  for  tubercular  glands, 
and  that  continuously,  both  before  and  after 
these  operations,  she  was  afflicted  with  tu- 
bercular disease,  and  finally  died  therefrom 
on  March  15,  1912. 

April  1,  1912,  defendant  notified  plaintiff 
of  the  death  of  the  insured.  Plaintiff  inves- 
tigated, discovered  the  fraud,  and  on  April 
9,  1912,  notified  defendant  that  it  canceled 
the  policy  and  denied  all  liability  thereun- 
der, returning  the  premium  note  given  by  the 
insured  and  the  amount  of  the  casb  premium 
paid.  It  Is  further  alleged  that  defendant 
knew  of  the  falsity  of  the  representations  In 
the  application,  and  that  they  were  made  for 
the  purpose  of  defrauding  plaintiff  and  ob- 
taining the  policy.  The  complaint  then  al- 
leges that  defendant  threatens  to  bring  suit 
against  plaintiff  on  the  policy,  "thereby  caus- 
ing the  public  to  believe  that  it  is  contesting 
a  proper  and  legitimate  claim,  whereby  the 
plaintiff  will  suffer  great  injury  and  loss,  for 
which  it  has  no  adequate  remedy  at  law." 

Does  tills  complaint  state  a  cause  of  ac- 
tion? The  only  ground  of  demurrer  that  is 
relied  upon  here  is  that  It  conclusively  ap- 


pears from  the  complaint  that  plaintiff  had 
a  plain,  speedy,  and  adequate  remedly  at  law 
by  way  of  defense  to  an  action  at  law  to 
recover  on  the  policy. 

[1]  Tills  is  clearly  a  case  where  the  prima- 
ry rights  of  plaintiff  are  legal  In  their  na- 
ture, as  distinguished  from  purely  equitable 
rights  or  interests.  In  such  a  case  plaintiff 
may  not  demand  and  recover  equitable  reme- 
dies, If  the  legal  remedies  which  he  may  ob- 
tain are  fully  adequate  to  establisli,  protect, 
and  enforce  his  legal  rights  and  interests 
If,  however,  the  legal  remedies  are  Inade- 
quate, equity  will  interpose  and  do  complete 
justice.  In  other  words,  where  a  plaintiff 
seeks  equitable  relief  to  protect  a  legal  right, 
though  equity  has  Jurisdiction  because  of  the 
nature  of  the  relief  demanded,  It  will  not 
take  cognizance  of  the  case,  or  grant  the  re- 
lief, where  it  appears  that  plaintiff  has  « 
plain,  speedy,  and  adequate  remedy  at  law. 
1  Pomeroy's  Equity  Jurisprudence,  H  220, 
221;  DunneU's  Digest,  1 3137,  and  cases  cited. 

Thq  question  in  the  case  at  bar  is  whether, 
In  an  action  at  law  to  recover  on  the  policy, 
the  insurer  would  have,  by  way  of  defense 
to  such  action,  a  plain,  speedy,  and  adequate 
remedy.  It  seems  quite  clear,  applying  the 
general  principle,  that  the  remedy  at  law  is 
plain,  speedy,  and  adequate.  In  view  of  the 
fact  that  the  precise  question  has  not  been 
decided  in  this  state,  we  vrtll  note  some  of 
the  leading  cases  from  the  federal  and  state 
courts  in  this  country.  As  stated  in  the  note 
to  Woelfle  v.  Sailors,  12  L.  R.  A.  (N.  S.)  881, 
where  many  of  the  cases  are  dted,  the  over- 
whelming weight  of  authority  favors  the 
conclusion  that,  after  a  loss  under  a  policy 
of  Insurance,  an  action  to  cancel  the  policy 
for  fraud,  or  to  enjoin  an  action  at  law 
thereon  cannot  be  maintained,  because  the 
remedy  at  law  by  way  of  defense  to  the  ac- 
tion at  law  Is  plain,  speedy,  and  adequate. 

In  Phoenix  Mutual  Life  Ins.  Co.  y.  Bailey, 
13  Wall.  616,  20  L.  Ed.  501,  the  action  was  In 
equity  to  cancel  life  insurance  policies  on 
the  ground  that  they  had  been  obtained  by 
fraudulent  representations.  It  was  held  tliat 
nothing  appeared  to  show  that  the  remedy 
at  law  might  not  be  as  complete  and  perfect 
as  in  equity,  and  that  therefore  the  action 
could  not  be  maintained.  The  court  said: 
"By  the  death  of  the  cestui  que  vie  the  obli- 
gation to  pay,  as  expressed  in  the  policies, 
became  fixed  and  absolute,  subject  only  to 
the  condition  to  give  notice  and  furnish 
proof  of  that  event  within  ninety  days.  No- 
tice having  been  given  and  the  required  proof 
furnished,  the  obligation  to  pay  certainly  be- 
came fixed  by  the  terms  of  the  policies,  and 
the  sums  insured  became  a  purely  legal  de- 
mand, and,  if  so,  it  is  difficult  to  see  what 
remedy  more  nearly  perfect  and  complete,  the 
applicants  can  have  than  Is  afforded  them  by 
their  right  to  make  defense  at  law,  which 
secures  to  them  the  right  of  trial  by  jury. 
♦  *  •  Where  a  party,  if  his  theory  of  the 
controversy  Is  correct,  has  a  good  defense 
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at  law  to  'a  purely  legal  demand,'  he  should 
be  left  to  that  means  of  defense,  as  he  has 
no  occasion  to  resort  to  a  court  of  equity 
for  reUef,  unless  he  Is  prepared  to  allege 
and  prove  some  special  circumstances  to 
show  that  he  may  suffer  Irreparable  Injury 
If  he  la  denied  a  preventLve  remedy."  In 
Cable  T.  n.  S.  Life  Ins.  C!o.,  181  U.  S.  288, 
24  Sup.  Ct  74,  48  L.  Ed.  188,  the  facts  were 
the  same,  except  that  an  action  at  law  on 
the  policy  had  been  began  before  the  equity 
suit  was  commenced.  Insurance  Co.  t.  Bailey 
was  approved  and  followed.  To  the  same 
effect  are  Home  life  Ins.  Co.  v.  Stanchfield, 
1  Dillon,  424.  Fed.  Cas.  No.  6,660,  and  2EtJm 
Ufa  Ina.  Co.  v.  Smith  (C.  C.)  73  Fed.  318. 
The  former  case  was  decided  by  the  United 
States  Circuit  Court  for  the  District  of  Minne- 
sota In  1870;  Circuit  Judge  Dillon  writing 
the  opinion,  Mr.  Justice  Miller  concurring. 
The  case  is  a  leading  one  and  is  persuasiv& 
Some  reliance  la  placed  in  the  opinions  upon 
the  limitation  in  the  policy  as  to  the  time  of 
bringing  suit;  Mr.  Justice  Miller  saying  that 
this,  and  the  allegation  that  defendants  were 
threatening  to  sue  at  law,  showed  there  was 
no  danger  of  Indefinite  delay.  In  Bozard 
v.  Houston,  119  U.  S.  347,  7  Sup.  Ct  249, 
30  L.  Ed.  451,  it  was  sought  to  have  a  con- 
tract rescinded  on  the  ground  of  fraud,  bat 
It  was  held  that  there  was  an  adequate  rem- 
edy at  law.  In  Manchester  Fire  Ins.  Co.  v. 
Stockton  Combined  Harvester  &  Agricultural 
Works  (C.  C.)  38  Fed.  378,  the  action  was  to 
have  declared  void  on  account  of  fraud  an 
adjustment  of  a  loss  under  fire  Insurance  pol- 
icies. A  demurrer  to  the  bill  was  sustained, 
because  there  was  a  plain,  adequate,  and 
complete  remedy  at  law.  Riggs  v.  Union 
Life  Ins.  Co.  et  aL,  129  Fed.  207,  63  C.  C.  A. 
365,  decided  by  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit,  is  exactly  in  point 
Orders  of  the  trial  court  granting  Injunc- 
tions forbidding  defendants  from  bringing  ac- 
tions at  law  upon  policies  of  life  insurance 
alleged  to  have  been  procured  by  fraud  were 
reversed  on  the  ground  that,  the  loss  having 
occnrred,  there  was  an  adequate  remedy  at 
law. 

The  decisions  of  the  state  courts  are  not 
much  less  uniform.  The  principle  that  equity 
has  concurrent  Jurisdiction  in  cases  of  fraud, 
or  where  an  equitable  remedy  is  asked,  is 
not  questioned.  Whether  it  be  said  that  it 
is  a  matter  of  discretion  with  the  chancellor 
to  proceed  when  there  is  an  adequate  remedy 
at  law,  or,  as  generally  in  America,  that  the 
equity  court  will  not  assume  Jurisdiction,  or 
proceed  in  the  particular  case,  when  the 
remedy  at  law  is  plain,  speedy,  and  adequate. 
Is  quite  unimportant  here.  In  this  country, 
in  addition  to  the  general  usage  and  practice 
of  courts  of  equity  not  to  take  Jurisdiction 
where  the  complainant  has  a  full,  plain,  and 
adequate  remedy  at  law,  the  courts  are  Influ- 
enced by  the  consideration  that  granting 
equitable  relief  in  such  a  case  deprives  the 
defendant  of  the  right  to  have  the  issues 
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tried  by  a  Jury.  In  Shenehon  v.  Illinois  Fire 
Ins.  Co.,  100  lU.  App.  281,  the  court  used 
language  that  seems  to  fit  the  present  case: 
"The  present  bill  is  a  plain,  undisguised  at- 
tempt to  deprive  the  defendant  of  an  oppor- 
tunity to  have  the  alleged  facta  as  to  the 
procuring  of  the  policy  by  fraud  tried  by  a 
Jury.  It  cannot  be  pretended  that  a  Judg- 
ment for  complainant  In  a  suit  at  law  will 
not  as  fully,  completely,  and  adequately  re- 
lieve It  from  the  claim  of  Mary  E.  Shenehon 
as  could  a  decree  of  a  court  of  chancery.  If 
the  complainant  can  succeed  in  this  case, 
the  greater  portion  of  all  suits  upon  fire  and 
life  insurance  policies  will  be  swept  into  the 
equity  court  The  majority  of  such  suits  are 
defended  upon  the  ground  of  fraud  of  the 
insured  either  in  the  procuring  or  after  the 
insurance.  •  *  •  The  case  Is  not  one 
wherein,  under  the  Constitution  of  this  state, 
the  chancellor  may  step  in  and  deny  to  the 
defendant  the  right  of  trial  by  Jury."  In  Des 
Moines  Life  Ins.  Co.  v.  Selfert,  210  lU.  157, 
71  N.  E.  349,  the  Supreme  Court  of  Illinois 
sustains  the  doctrine  of  the  Shenehon  Case. 

Johnson  v.  Swanke,  128  Wis.  68,  107  N. 
W.  481,  5  L.  B.  A.  (N.  S.)  1048,  8  Ann.  Oas. 
544,  was  an  action  to  cancel  a_  promissory 
note  on  the  ground  of  fraud.  The  court 
holds,  in  accordance  with  the  general  rule, 
that  the  action  cannot  be  maintained,  unless 
there  are  special  circumstances  making  the 
defensive  legal  remedy  inadequate  to  pro- 
mote the  ends  of  Justice  and  afford  complete 
relief.  The  case  is  well  considered  and  all 
the  authorities  are  dted.  Its  particular  val- 
ue Is  in  the  statement  that  the  Jurisdiction 
of  equity  in  this  country  has  been  restricted 
in  deference  to  the  constitutional  guaranty 
of  the  right  of  trial  by  Jury,  and  in  its  defi- 
nition of  the  "special  circumstances"  which 
must  exist  to  warrant  a  court  of  equity  in 
proceeding.  Judge  Marshall  said:  "Now 
what  will  satisfy  the  call  for  special  circum- 
stances, in  a  case  of  this  sort,  enabling  the 
injured  party  to  Invoke  equity  Jurisdiction, 
cannot  be  determined  by  any  rule  so  phrased 
as  to  exacUy  fit  all  situations.  ♦  ♦  ♦  The 
rule  •  •  •  cannot.  In  the  very  nature  of 
things,  go  further  than  to  require  that  such 
circumstances  must  be  of  a  nature  which 
would  cause  some  irreparable  loss  to  the 
party,  if  he  were  not  permitted  to  have  the 
use  of  equity  Jurisdiction."  The  Wisconsin 
court  decides  that  the  mere  fact  that  the 
plaintiff  is  compelled  to  wait  upon  the  pleas- 
ure of  the  defendant  to  bring  suit,  both  as 
to  the  time  and  place,  does  not  raise  any  pre- 
sumption of  irreparable  Injury. 

It  remains  to  note  the -cases  which  take  the 
contrary  position.  Outside  of  a  few  English 
and  Canadian  cases,  notably  Whlttingham  v. 
Tbornburgh,  2  Vern.  206,  2  Eq.  Cases  Abr. 
635,  and  National  Life  Assurance  Co.  t. 
Egan,  20  Grant  Ch.  (U.  C.)  469,  the  courts  of 
Michigan  are  practically  alone  in  support  of 
the  view  that  an  action  to  can^^ 
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ance  policy  for  frand,  or  to  enjoin  an  action 
at  law  thereon,  can  be  maintained  after  the 
loss.  John  Hancock  Mut  Life  Ins.  Go.  t. 
Dick,  114  Mich.  837,  72  N.  W.  179,  43  L.  R. 
A.  668;  Mactavlsh  t.  Kent  Circuit  Judge, 
122  Mich.  242,  80  N.  W.  1086;  Fidelity  Mu- 
tual life  Ins.  Co.  ▼.  Blaln,  144  Mich.  218, 
107  N.  "W.  877.  It  is  Bofflcient  to  say  of  the 
Michigan  cases,  as  was  said  by  the  court  in 
Johnson  t.  Swanke,  supia,  that  they  are 
"out  of  the  current"  The  law  unquestion- 
ably Is,  and  we  so  hold,  that  in  the  absence 
of  some  special  circumstances  of  a  uature 
to  cause  irreparable  loss  to  the  party  if  be 
Is  not  permitted  a  remedy  in  equity,  an  ac- 
tion, after  a  loss  under  an  insurance  policy, 
to  cancel  the  policy  for  fraud,  or  to  restrain 
a  suit  at  law  thereon,  cannot  be  maintained. 

[2,  3]  We  further  hold  that  the  complaint 
In  tills  case  shows  no  special  circumstances 
of  a  -  nature  to  cause  plaintiff  irreparable 
loss,  if  It  Is  relegated  to  its  remedy  at  law. 
It  is  true  that  an  inspection  of  the  policy 
discloses  no  limitation  on  the  time  within 
wlilch  an  action  may  be  brought  thereon. 
Such  a  limitation  of  the  time  is  mentioned 
In  the  Illinois  cases,  and  in  Home  Life  Ins. 
Co.  V.  Stanchfield,  supra,  as  being  a  reason 
why  the  remedy  at  law  is  speedy  and  ade- 
quate. But,  as  held  in  the  Wisconsin  case 
quoted,  we  do  not  think  that  thus  forcing 
the  company  to  wait  the  pleasure  of  defend- 
ant as  to  either  the  time  when  or  the  court 
where  he  will  bring  his  action  furnishes  any 
presumption  of  Irreparable  loss.  This  Is 
necessarily  the  rule  of  all  the  cases  which 
deny  the  cancellation  of  past-due  notes  or 
other  written  contracts,  where  the  defense 
can  be  made  In  an  action  at  law.  In  the 
present  case  the  complaint  alleges  that  plaln- 
tlfl  has  denied  all  liability,  and  that  defend- 
ant threatens  to  sue  on  the  policy.  There 
is  no  allegation  from  which  any  inference 
can  be  drawn  of  any  intention  to  harass  or 
injure  plalntiS  by  delay  in  instituting  suit 
The  fact  that  plaintiff  may  suffer  some  an- 
noyance, and  the  allegation  that  it  will  suffer 
In  Its  reputation,  do  not  amount  to  a  show- 
ing of  irreparable  loss.  Nor  can  we  consider 
the  bare  statement  in  the  complaint  that 
plaintiff  will  suffer  such  loss.  We  are  wholly 
unable  to  see  why,  if  the  allegations  of  the 
complaint  are  true,  its  remedy  at  law  would 
not  be  Just  as  speedy,  plain,  and  adequate 
as  the  equitable  remedy  It  seeks  in  this  ac- 
tion. If  it  establishes  Its  defense  of  fraud, 
Its  liability  is  at  an  end.  Its  position  is 
exactly  as  good  as  if  at  the  end  of  a  suit 
In  equity  the  policy  had  been  canceled. 

We  have  no  right  to  assume  that  a  trial 
by  Jury  will  not  result  in  full  Justice  to  plain- 
tiff. And  it  Is  not  to  be  overlooked  that 
granting  equitable  relief  would  deprive  de- 
fendant of  the  right  to  have  a  Jury  trial. 

The  order  overruling  the  demurrer  is  re- 
versed, with  directions  to  sustain  the  demur- 


rer. -The  order  granting  a  temporary  In- 
junction is  reversed,  with  dlrectiomi  to  dis- 
solve the  Injunction. 


LOWKT  KEALTT  CO.  t.  WILES. 
(Supreme  Court  of  Minnesota.    Oct  31.  1913.) 

(SylUiiut  ly  the  Court.) 

1.  Lardlobd  and  Txrant  (|  01*)— Lease  — 
Construction. 

A  written  lease  of  real  property  for  the 
term  of  five  months,  which  included  an  optioii 
on  the  part  of  the  landlord  to  "continue  for 
lease  for  one  year,  if  the  tenant  failed  to  give 
notice  within  30  days  of  the  expiration  of  the 
term  that  the  premises  would  be  vacated,  con- 
strued, and  held,  that  the  extensional  option  bad 
reference  to  a  year  in  addition  to  the  term  fixed 
by  the  contract 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  f|  280,  281;    Dec   Dig.  { 

(Additional  Bi/Uabus  (y  Editorial  Staff.) 

2.  Lardlobd  and  Tenant   (§  86*>— Lea^b— 
Extension— ExEBCiSE  of  Option. 

Where  a  landlord  permitted  a  tenant  to 
hold  over  under  a  lease  giving  the  landlord  an 
option  to  extend  the  term  for  one  year,  this  con- 
stituted an  exercise  of  his  option  by  the  land- 
lord, and  extended  the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  270^75;  Dec  Dig.  f 
86.*] 

Appeal  from  Municipal  Court  of  Mlnneap- 
oUb;   W.  W.  BardwelC  Judge. 

Action  by  the  Lowry  Realty  Company 
against  Stanley  Wiles.  Judgment  for  plain- 
tiff. From  denial  of  new  trial,  defendant 
appeals.     Affirmed. 

Geo.  Harold  Smith,  of  Mlnneaoplls,  for 
appellant    C.  D.  Austin,  of  MlnneaopU;^  for 

respondent 

BROWN  0.  J.  Plaintiff  leased  to  defoid- 
ant  certain  real  property  for  the  term  of  5 
months,  commencing  April  1  and  terminat- 
ing August  31,  1911,  for  which  defendant 
agreed  to  pay  the  sum  of  $200,  at  the  month- 
ly rate  of  $40.  The  lease  contained  the  fol- 
lowing clause :  "Said  party  of  the  second  part 
[the  tenant]  also  covenants  and  agrees  to 
give  the  party  of  the  first  part  [the  landlord] 
written  notice  thirty  days  before  expiration 
of  this  lease  if  premises  will  then  be  vacated ; 
otherwise,  party  of  the  first  part  will  have 
the  option  of  continuing  this  lease  for  one 
year,  without  notice  to  party  of  the  second 
part"  The  tenant  failed  to  give  notice  that 
the  premises  would  be  vacated,  and  continued 
to  occupy  the  same  for  eight  months  after 
the  expiration  of  the  t&cm,  or  until  April 
30,  1912.  He  then  vacated  the  premlaea  over 
the  objection  of  the  landlord,  who  insisted, 
under  the  option  above  quoted,  tliat  the  term 
of  the  lease  should  extend  for  a  year  from 
the  expiration  of  the  original  terno.  This 
action  was  thereafter  brought  to  recover  tlie 


*7or  otbar  caa«s  IM  same  toplo  and  ssctlon  NDMBER  In  Dec.  Die.  *  Am.  Dig.  Key-No.  Sarlas  *  Bap'r  Indaxi* 


Siflim.) 


NTIiUND  T.  I>ULUTH  *  N.  W.  BY.  OO. 


739 


r«nt  for  the  nnezplred  term,  namely,  for  the 
months  from  May  to  August,  1912.  Plaintiff 
bad  judgment,  and  defendant  appealed  from 
an  order  denying  a  new  triaL 

[1]  The  only  qnestiou  presented  Involves 
the  construction  of  the  terms  of  the  lease,  as 
heretofore  set  forth.  Defendant  contends 
that  the  proper  meaning  of  the  clause  gave 
to  the  plaintiff  the  option  of  continuing  the 
lease  in  force  for  one  year  from  the  date  of 
the  contract,  while  plaintiff  contends  that 
the  optional  extension  of  one  year  commenc- 
ed at  the  expiration  of  the  original  term.  A 
careful  consideration  of  the  question  leads 
to  the  conclusion  that  the  trial  court  was 
right  in  sustaining  plaintiff's  view  of  the 
contract  The  option  given  plaintiff  was  to 
"continue"  the  lease  for  a  year,  if  defendant 
failed  to  give  notice  that  he  would  vacate 
at  the  end  of  the  term  fixed  by  the  contract 
This  clearly  was  Intended  by  the  parties  to 
grant  to  plaintiff  the  option  to  extend  the 
lease  for  a  year.  In  addition  to  the  fixed 
term.  In  incorporating  this  provision  in  the 
contract,  the  parties  were  of  necessity  con- 
tracting with  respect  to  time  beyond  the  fixed 
term  of  the  lease,  not  merely  of  extending 
the  fixed  term,  but  of  what  should  occur  at 
the  expiration  of  that  term. 

[2]  We  think  the  contract  sufiBciently  def- 
inite and  clear  to  exclude  an  application  ot 
tbe  mle.  Invoked  by  defendant,  that  where 
tbe  terms  of  a  lease  are  ambiguous  and 
doubtful  the  construction  thereof  should  be 
strongly  against  the  landlord.  By  permitting 
defendant  to  hold  over,  plaintiff  thereby  ex- 
ercised its  option  to  extend  the  lease  (Train- 
or  V.  Schutz,  98  Minn.  217,  107  N.  W.  812), 
and  the  extension  covered  the  period  of  a 
year  from  the  expiration  of  the  original 
term. 

Order  affirmed. 


NILUND  T.  DULUTH  &  N.  W.  RT.  CO. 
(Supreme  Court  of  Minnesota.    Oct  31,  1913.) 

(Bylldbui  ly  the  Court.) 

1.  Mabtxb  and  Sebvant  (g  96*)— Injubt  to 
Sbbtamt  — Neouobncb  or  Fbixow  Skbt- 
jlht. 

Plaintiff's  intestate  was  killed  while  un- 
loading logs  from  'a  flat  car.  Cars  were  "spot- 
ted" at  an  unloading  place  alongside  the  Clo- 
qoet  river.  Tbe  logs  were  piled  lengthwise, 
two  piles  on  a  car.  The  standards  supporting 
them  on  the  side  of  the  car  toward  the  liver 
were  polled  by  means  of  a  lever  on  tbe  land 
side,  and  the  logs  allowed  to  roll  into  the  river. 
Three  crews,  of  two  men  each,  were  engaged 
at  this  work.  Deceased  was  on  the  river  side 
of  a  pile  of  logs,  and  his  partner  on  the  land 
side  at  the  lever.  The  accident  was  caused 
by  his  partner  palling  the  lever  while  another 
crew  was  unloading  a  contiguous  pile  of  logs. 
Uniform  cnstom  required  him  to  wait  until  the 
adjoining  crew  had  finished  unloading,  so  that 
tbe  man  on  the  river  side  would  have  a  clear 
space  tn  which  to  stand.    The  cause  of  the  ac- 


cident was  the  negligence  of  this  fellow  serv- 
ant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §g  167,  158, 162 ;  Dec.  Dig. 

2.  Mastkb  and  Skbvant  (I  180*)  —  Feixow 
Sebvant  Act  —  Application  —  "Baiuioao 
Hazabds." 

An  employs  of  a  railroad,  engaged  in  un- 
loading logs  from  cars  standing  on  an  unloading 
track,  detached  from  an  engine,  is  not  engaged 
in  employment  exposed  to  "railroad  hazards," 
and  the  fellow  servant  liability  act  of  Minne- 
sota does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  359-361,  363-368;  Dec. 
Dig.  &  180.*] 

3.  Masteb  and  Skbvant  (§  180*)— Injttbies 
TO  SEBVANr— Neolioencb  OF  Feixow  Sebv- 
ant— "RuiJt  of  Haste." 

The  "rule  of  haste"  has  application  only 
when  the  work  in  which  the  employe  is  engag- 
ed is  required  to  be  done  with  unusual  haste 
by  reason  of  its  relation  to  the  operation  of  a 
railroad,  and  such  haste  is  an  essential  element 
in  causing  the  accident 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {(  359-361,  863-368;  Dec. 
Dig.  §  180.*] 

4.  Fatlttbe  to  Wabn— Evidence. 

The  evidence  is  insufficient  to  show  negli- 
gent failure  of  defendant  to  discharge  any  duty 
devolving  upon  it  to  give  signals. 

5.  Masteb  and  Sebvant  ($  107*)— Injubt  to 
Sebvant— Safe  Place  to  Wobk. 

If  the  work  is  done  in  the  customary  man- 
ner, the  place  where  deceased  was  employed  is 
a  safe  puce  to  work.  There  was  accordindy 
no  neghgence  on  the  part  of  defendant  in  the 
matter  of  furnishing  a  proper  place  to  work,  or 
of  proper  direction  of  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |f  109-202,  212,  254,  255; 


Dig. 
.*] 


Dec.  Dig.  I  107, 

Appeal  from  District  Court,  St  Louis 
County;  Homer  B.  Dibell,  Judge. 

Action  by  Frank  Nylund,  as  administrator 
of  August  Lehto,  against  the  Duluth  &  North- 
western Railroad  Company.  A  verdict  was 
directed  for  defendant,  and  plaintiff  appeala 
Affirmed. 

John  A.  Keyes,  of  Duluth,  for  appellant 
Howard  T.  Abbott  and  Abbott  MacPherran, 
Lewis  ft  Gilbert,  all  of  Duluth,  for  respond- 
ent 

HALLAM,  J.  1.  This  action  Is  brought  to 
recover  damages  for  tbe  death  of  August 
Lehto.  Deceased  was  unloading  logs  from 
one  of  defendant's  cars.  The  logs  were  load- 
ed lengthwise  on  flat  cars,  two  piles  on  each 
car.  They  were  held  In  place  by  upright 
standards  on  each  side  of  the  car.  The  mode 
of.  unloading  was  as  follows:  Cars  were 
"spotted"  at  an  unloading  place  alongside 
the  Cloquet  river.  Then  the  standards  on  the 
river  side  of  the  car  were  pulled  out  and  the 
logs  allowed  to  roll  down  Into  the  river. 
The  standards  were  pulled  by  a  lever  operat- 
ed from  the  land  side  of  the  car.  The  men 
worked  In  pairs,  one  being  at  the  lever  on 
the  land  side  and  the  other  on  the  river  side. 
There  were  at  this  time  three  crews  at  work 
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upon  this  train,  which  conslated  of  about  16 
cars.  Deceased  and  his  partner  were  at  the 
pile  on  the  upper  end  of  their  car;  two 
other  men,  Houle  and  Daby,  were  at  the  pile 
on  the  lower  end  of  the  same  car;  "bnd 
another  crew  of  two  at  a  car  farther  down 
the  track.  There  was  a  custom  that  two 
contiguous  piles  were  not  to  be  unloaded  at 
the  same  time,  and  there  was  some  evidence 
that  the  men  were  so  Instructed;  the  purpose 
of  this  regulation  was  that  there  should  al- 
ways be  a  clear  space  next  to  where  a  crew 
was  engaged.  There  Is  some  evidence  that 
It  was  customary  for  the  man  operating  the 
lever  to  call  out  to  bis  partner  before  pulling 
It,  and  there  Is  also  some  evidence  of  a  cus- 
tom that  the  man  on  the  river  side  should 
signal  his  partner  before  the  lever  was  to  be 
pulled. 

On  this  occasion  deceased  and  his  partner 
were  about  to  unload  their  pile  of  logs.  De- 
ceased was  standing  on  the  river  side  and  his 
partner  on  the  laud  side  at  the  lever.  Houle 
and  Duby  were  still  engaged  In  unloading  the 
adjoining  pile,  and  It  was  the  duty  of  de- 
ceased and  his  partner  to  wait  \intll  they  had 
finished.  But  deceased's  partner  pulled  the 
lever  and  released  the  standards  while  Houle 
and  Duby  were  still  unloading  their  last  log. 
Deceased  had  given  no  signal.  There  Is  evi- 
dence that  his  partner  called  to  him  before 
he  pulled  the  lever.  When  the  standards 
were  pulled  the  logs  began  to  falL  This 
frightened  deceased,  and  he  ran  toward  the 
other  end  of  the  car,  where  Houle  and  Duby 
were;  the  last  log  falling  from  that  end 
caused  deceased  to  run  still  farther  to  get 
out  of  the  way,  and,  after  running  a  short 
distance  along  the  side  of  the  cars,  he  ap- 
parently lost  his  balance,  and  fell  or  Jumped 
into  the  stream.  Logs  from  the  third  crew 
then  came  upon  him  and  he  was  drowned. 
On  this  evidence  the  trial  court  directed  a 
verdict  for  defendant,  and  plaintiff  appeals. 

Defendant  railway  company  contends  that 
deceased  was  not  In  its  employ,  but  in  the 
employ  of  the  Cloquet  Lumber  Company,  and 
that  that  company,  and  not  the  defendant, 
was  in  charge  of  this  work.  Plaintiff  con- 
tends that  deceased  was  in  the  employ  of 
defendant,  and  that  defendant  was  in  charge 
of  the  work.  The  evidence  on  this  point  Is 
unsatisfactory,  but  it  perhaps  made  an  Issue 
of  fact  for  the  Jury.  We  may  assume  that 
plaintUTs  contention  in  this  respect  Is  true, 
for  the  case  must  be  aUlnned  on  other 
grounds. 

[1  ]  Had  deceased's  partner  waited  until  the 
adjoining  crew  had  finished  unloading  before 
he  pulled  his  lever,  it  Is  manifest  the  ac- 
cident would  not  have  happened.  There 
would  then  have  been  a  clear  and  safe  place 
for  deceased  to  stand,  and,  according  to  the 
testimony  of  plaintiff's  own  witnesses,  there 
was  no  danger  if  the  work  was  done  in  this 
manner.  This  act  of  the  partner  of  deceased 
In  thus  prematurely  pulling  his  lever  was 
clearly  negligence.    Perhaps  he  was  also  neg- 


ligent in  pulling  tbe  lever  without  a  signal 
from  deceased;  but,  however  this  may  be, 
it  is  clear  that  the  negligence  of  this  work- 
man was  the  efficient  cause  of  the  accident. 

[2]  2.  This  workman  was  a  fellow  servant 
of  deceased.  Defendant  is  not  liable  for  bis 
negligence,  unless  the  case  is  brought  within 
the  "fellow  servant  act"  of  this  state,  making 
railway  companies  liable  for  injuries  to  em- 
ployes caused  by  the  negligence  of  a  fellow 
servant  R.  L.  IfiOS,  f  2042.  This  act  was 
passed  In  1887.  It  has  been  oonsisteiitly  held 
in  a  long  line  of  cases,  commencing  with 
Lavallee  ▼.  St  Paul,  M.  &  M.  Ry.  Co.,  40 
Minn.  249,  41  N.  W.  974,  and  Johnson  T.  St 
Paul  &  Duluth  R.  C!o.,  43  Minn.  222,  45  N.  W. 
156,  8  L.  R.  A.  419,  that  the  act  applies  only 
to  those  who  are,  in  the  course  of  their  em- 
ployment exposed  to  the  peculiar  hazards 
incident  to  the  use  and  operation  of  rail- 
roads, and  that  "a  railroad  hazard  exists 
when  the  work  engaged  In  Is  so  Intimately 
connected  with  the  movement  of  engines, 
cars  and  trains  as  to  render  the  work  more 
dangerous  for  that  reason."  Hanson  v.  North- 
em  Pacific  Ry.  Co.,  108  Minn.  94,  99,  121 
N.  W.  607,  609  (22  L.  R.  A.  [N.  S.]  968). 

Plaintiff  contends  that  the  employment  of 
deceased  in  unloading  logs  from  railway  cais, 
though  standing  upon  railway  tracks  detach- 
ed from  an  engine,  exposed  him  to  the  pe- 
culiar hazards  Incident  to  the  use  and  opera- 
tion of  railroads.  We  consider,  however, 
that  that  precise  question  was  decided  ad- 
versely to  plaintiff's  contention  in  the  case 
of  Pearson  v.  C,  M  &  St  P.  Ry.  Co.,  47  Minn. 
9,  49  N.  W.  302,  In  1891.  In  that  case  the 
plaintiff  was  engaged  in  loading  railroad  iron 
from  the  ground  upon  a  flat  car,  when  some 
of  the  crew  negligently  let  one  of  the  iron 
rails  fall  upon  plaintiff's  arm.  Mitchell,  J., 
said:  "In  this  case,  the  plaintUTs  injury  was 
not  the  result  of  any  risk  or  danger  peculiar 
to  or  directly  connected  with  the  use  and 
operation  of  the  railroad.  The  risks  to  whldi 
he  was  exposed,  and  which  caused  his  injury, 
were  not  different  from  those  to  which  any 
one  is  subjected  who,  with  others,  is  engaged 
in  loading  and  unloading  like  ponderous 
articles.  •  •  •  The  dangers  to  which  he 
was  exposed  were  precisely  the  same  as  if 
be  and  other  employes  of  a  manufactailng 
company  had  been  engaged  in  loading  rail- 
road Iron  upon  a  flat  car  for  shipment  from 
the  factory."  We  are  unable  to  distinguish 
this  case  from  the  Pearson  Case.  ^Hie  fellow 
servant  statute  does  not  apply. 

[3]  3.  Recent  decisions  have  recognized  a 
rule,  sometimes  known  as  the  "rule  of  haste," 
under  which  it  is  held  that  If  the  work  in 
which  the  employ^  is  engaged  is  required  to 
be  done  with  great  and  unusual  haste  by  rea- 
son of  its  relation  to  the  operation  of  a 
railroad,  and  such  haste  Is  an  essential  ele- 
ment in  causing  the  accident  then  the  em- 
ployment involves  an  element  of  hazard  pe- 
culiar to  the  railroad  business,  and  the 
statute  applies.    Blomqulst  v.  Q.  N.  By.  Go, 
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65  Minn.  69,  67  N.  W.  804 ;  Tay  v.  Wlllmar 
&  Sioux  Falls  R7.  Co.,  100  lilnn.  ISl,  110  N. 
W.  433 ;  Janssen  ▼.  Q.  N.  Ry.  Co.,  109  Minn. 
285,  123  N.  W.  684;  Pylaczlnflkl  t.  G.  N.  Ry. 
Co.,  120  Bflnn.  74,  189  N.  W.  147;  Jelos  v. 
Oliver  Iron  Mining  Co.,  121  Minn.  4ri,  141 
N.  W.  843.  The  facts  do  not  bring  this  case 
within  this  mla  There  la  no  evidence  that 
this  work  was  required  to  be  done  with  on- 
usual  haste,  or  that  it  was  in  fact  done  with 
baste  at  all,  save  that  the  men  sometimes 
burrled  np  with  their  load  in  order  that  tbey 
might  have  a  longer  period  of  rest 

[4]  4.  The  claim  is  made  that  it  was  the 
duty  of  deceased's  partner,  according  to  the 
custom  prevailing,  to  give  deceased  notice 
before  tripping  the  load;  that  this  was  in 
law  a  duty  devolving  upon  the  master,  which 
it  could  not  delegate.  Whatever  may  be  the 
law  on  this  subject,  the  evidence  of  deceas- 
ed's partner,  who  was  the  first  witness  for 
plalntifr,  is  that  he  did  give  snch  warning. 
He  weakened  this  testimony  on  cross-ex- 
amination, but  we  think  the  evidence  would 
not  sustain  a  finding  that  the  warning  was 
not  given. 

[S]  5.  It  is  claimed  that  the  defendant  was 
negligent  in  allowing  three  crews  to  unload 
logs  in  such  close  proximity  without  proper 
direction,  and  that  therefore  deceased  was 
not  furnished  with  a  safe  place  to  work.  We 
cannot  so  hold.  The  testimony  of  plointUTs 
witnesses  is  that,  if  the  work  is  done  in  the 
customary  manner,  so  that  there  Is  a  vacant 
space  adjoining  tbat  In  which  each  crew 
is  working,  the  place  is  a  "a  good  safe  place" 
and  that  there  is  then  no  danger.  The  place 
became  unsafe  in  this  case  only  when  there 
was  a  departure  from  the  customary  method 
of  doing  the  work.  This  departure  from  the 
customary  metbod  was  the  act  of  a  fellow 
servant,  for  whl(^  conduct  defendant  was 
not  liable; 

Order  affirmed. 


RADBL  ▼.  RADBL. 
(Supreme  Court  of  Minnesota.    Oct  81,  1018.) 

(SyllalHu  (y  the  Court.) 
Affkai.  Airn  Ebbob  (i  671*)— Rbcobi>— Son- 

CIKNCT. 

An  Older  denying  a  motion  made  upon  all 
the  files  and  records  In  the  action  will  be  af- 
firmed, unless  the  record  contains  a  settled  case 
or  bill  of  exceptions,  or  a  certificate  of  the  triV 
judge  that  the  record  contains  all  that  was  pre- 
sented or  considered  on  the  motion,  or  a  certifi- 
cate of  tbe  clerk  at  the  court  that  the  retnm  con- 
tains all  the  files  and  records  in  the  case. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  U  2867-2872;  Dec  Dig.  f 
671.*] 

Appeal  from  District  Court  Steele  Coun- 
ty;   Arthur  B.  Childress,  Judge. 

Action  by  Margaret  H.  Radel  against  Leo- 
pold A.  RadeL    From  an  order  refusing  to 


discharge  a  judgmmt  'rendered  against  de- 
fmdant  be  appeals.     Afilrmed. 

Harlan  E.  Leach,  of  Owatonna,  for  appel- 
lant F.  A.  Dunham  and  J.  A.  &  A.  W.  Saw- 
yer, all  of  Owatonna,  for  respondent 

HALLAM,  J.  Defendant  moved  in  the 
trial  court  for  an  order  discharging  a  judg- 
ment rendered  in  this  action  against  him  and 
in  favor  of  the  plaintiff.  The  motion  was 
denied,  and  defendant  appeals. 

The  motion  was  made  upon  papers  attach- 
ed to  the  notice  and  "upon  all  the  files  and 
records  in  the  *  •  ♦  action."  The  rec- 
ord before  us  contains  no  settled  case  or  bUl 
of  exceptions.  In  such  case  there  must  be  a 
certificate  of  the  trial  judge  that  the  record 
contains  all  that  was  presented  or  considered 
on  the  motion,  or  a  certificate  of  the  clerk  of 
the  court  that  the  return  contains  all  the 
files  and  records  in  the  case.  This  record 
contains  neither.  Manifestly  we  cannot  re- 
verse the  order  made  upon  all  the  files  and 
records  in  the  action  without  a  showing  that 
all  of  the  material  files  and  records  In  the 
action  are  before  us.  The  result  must  be  an 
affirmance  of  the  order  appealed  from. 

This  rule  was  laid  down  in  1889  in  Hospea 
V.  Northwestern  Manufacturing  &  Car  Co., 
41  Minn.  256,  43  N.  W.  180,  and  has  been  con- 
sistently followed  in  a  large  number  of  cases 
ever  since.  See  Peterson  v.  Storm,  06  Minn. 
247,  104  N.  W.  804;  Purvla  v,  Roholt  95 
Minn.  502,  104  N.  W.  561;  Spurr  v.  Spurr, 
108  Minn.  621,  121  N.  W.  12L 

Order  affirmed. 


HALL  (SWINBANK  et  al..  Interveners)  v. 
CRAWFORD  CO.  et  al.    (No.  17,286.) 

(Supreme  Court  of  Nebraska.    Oct  17,  1913.) 

(ByUahu*  5y  the  Coitrt.) 
EiamiTT  DouAiN  (i  271*)— Remkdixs  of  Own- 

SBS— AcqXTIKSCXNCE  IN  USK  OF  LaHD. 

An  owner  of  property,  who  knowingly  per- 
mits a  corporation,  having  the  power  of  condem- 
nation for  a  public  purpose,  to  use  or  damage 
such  property  therefor,  may  be  limited  to  his 
remedy  for  damages. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  725-736,  741;   Dec.  Dig.  i 

Appeal  from  District  Cionrt  Dawes  Ck>nnty; 
Westover,  Judge. 

Action  by  Le  Roy  Hall  against  the  Craw- 
ford Company  and  others,  in  which  Samuel 
Swlnbank  and  others  intervene.  There  was  a 
judgment  for  defendant,  and  plaintiff  and 
Interveners  appeal.    Affirmed. 

Allen  6.  Fisher  and  William  P.  Rooney, 
both  of  Chadron,  for  appellants.  J.  W.  Hart- 
well,  of  Crawford,  and  A.  W.  Crltes,  of  Cha- 
dron, for  appellee. 


•rot  other  cswa  lae  wun*  topic  and  aecUon  NUMBBR  In  Dae.  Dig.  *  Am.  Dig.  Ker-Mp.  Series  *  Rep'r  Indexes 


742 


143  NORTHWESTEBM  BEPOBTEB 


(Neb. 


ROSB,  J.  This  Is  an  application  for  an  In- 
junction to  prevent  defendants  from  divert- 
ing water  from  the  White  river,  above  the 
dty  of  Crawford,  Dawes  county.  The  orig- 
inal petition  was  filed  by  Le  Roy  Hall  March 
2,  1897.  Below  Crawford  he  had  built  a 
dam  across  the  stream,  and  had  used  the 
water  power  to  operate  a  mill.  As  a  ripari- 
an proprietor  he  asserted  rights  superior  to 
the  claims  of  defendants.  The  Crawford 
Company,  defendant,  was  seeking  a  franchise 
to  supply  the  municipality  and  its  inhabi- 
tants with  water,  and  for  that  purpose  had 
constructed  a  dam  across  the  same  stream 
above  the  town.  Crawford,  though  now  a 
dty,  was  then  a  villag&  It  is  one  of  the  de- 
fendants. On  plaintifTs  petition  the  village 
was  temporarily  enjoined  from  granting  to 
the  Crawford  Company  a  franchise  for  the 
purpose  stated.  For  14  years  there  was  no 
attempt  on  the  part  of  plalntifl  to  prosecute 
his  suit  to  final  decree.  In  the  meantime 
he  and  the  Crawford  Company  were  par^ 
ties  to  another  suit  involving  the  waters  of 
the  White  river.  Crawford  Co.  v.  Hatha- 
way, 67  Neb.  325,  93  N.  W.  781,  60  K  B.  A. 
889,  108  Am.  St.  Bep.  647.  In  the  present 
case  Samuel  Swlnbank,  Peter  L.  Baben,  Emil 
Baben,  and  Fred  Macumber,  claiming  to  be 
plaintlirs  successors  in  interest,  filed  an 
amended  and  supplemental  petition  July  7, 
1911,  praying  that  Judgment  be  rendered  in 
their  favor  for  damages  in  the  sum  of  $12,- 
000,  that  for  their  protection  the  prelimi- 
nary injunction  which  had  been  granted  in 
favor  of  plaintiff  and  against  the  village  of 
Crawford  March  3,  1897,  be  extended  to  the 
city  of  Crawford,  and  that  its  officers  be 
enjoined  from  diverting  water  from  the 
White  river.  To  this  amended  and  supple- 
mental petition,  defendants  filed  answers. 
Upon  a  trial  of  the  issues  Joined,  the  court 
below  dismissed  the  action.  The  last-named 
petitioners  have  appealed. 

Did  the  trial  court  err  In  denying  the  re- 
lief sought?  Without  reference  to  the  evi- 
dence, the  amended  and  supplemental  peti- 
tion shows  on  its  face  that  as  early  as  July 
10,  1907,  the  city  made  use  of  the  waters  of 
the  White  river  for  mimicipal  purposes.  It 
still  continues  to  do  so.  Hall  and  his  suc- 
cessors had  knowledge  of  the  facts.  They 
knew  of  the  Improvements  which  the  village 
and  the  city  necessarily  made  before  taking 
water  from  the  White  river  for  the  benefit 
of  the  municipality  and  the  inhabitants 
thereof.  Hall's  petition  alleged  that  the 
Crawford  Company  had  diverted  water  from 
the  river  above  the  village  before  August  7, 
1896.  The  village  and  the  dty  had  power 
to  condemn  property  rights  necessary  to  a 
public  water  system,  and  to  grant  to  a  cor- 
poration a  franchise  to  supply  the  dty  and 
its  inhabitants  with  water.  Comp.  St  1895, 
c.  14,  art  1,  I  69,  subd.  15.  For  many  years 
Hall  and  his   successors  in  interest,  with 


knowledge  of  the  facts,  but  without  any  ef- 
fort to  adjudicate  in  this  suit  the  rights  they 
now  assert  permitted  the  munidpallty  to 
expend  public  funds  in  diverting  and  In  dis- 
tributing water  from  the  White  river  for 
public  purposea  The  dismissal  of  the  case, 
therefore,  was  proper,  under  tne  prindple 
of  law  that  an  owner  of  proiierty,  who  know- 
ingly permits  a  corporation,  having  the  pow- 
er of  condemnation  for  a  public  purpose,  to 
use  or  damage  such  property  therefor,  may 
be  limited  to  his  remedy  for  damages. 
Affirmed. 

BABNFS,  FAWCETT,  and  ftamwi^,  jj^ 
not  sitting. 


YODNQ  V.  CITI  OF  BBOKEN  BOW. 

(No.  16,77a) 

(Suprente  Court  of  Nebraska.    Oct  17,  1913.) 

^£fvIIa(<M  by  th«  Court.) 

1.  Bxs  JuniOATA. 

City  of  Broken  Bow  v.  Broken  Bow  Water 
Works  Co.,  57  Neb.  648,  77  N.  W.  107a  ex- 
amined, and  held  res  judicata  as  to  the  validity 
of  the  judgments  in  controversy  in  this  action. 

2.  judoment  (§  868*)— doruaitt  judomekt 
—Cumulative  Beuedies. 

The  right  to  prosecute  proceedings  to  re- 
vive a  dormant  judgment  and  the  right  to 
maintain  an  action  upon  the  same  are  comnla- 
tive  remedies,  and  the  judgment  creditor  may 
have  either  or  both  as  he  sees  fit;  and,  where 
either  of  such  rights  is  asserted,  the  court  may, 
in  its  discretion,  ander  proper  evidence,  formal- 
ly give  judgment  for  the  other. 

[Ed.  Note.— For  other  cases,  see  Judsment 
Cent  Dig.  |  1608;   Dec  ^Tt  86a*] 

3.  Judgment  (g  871*)— Ekvivob. 

Where,  in  an  action  the  nature  of  whldi 
is  to  obtain  the  revivor  of  a  dormant  judgment 
such  judgment  is  found  to  be  valid  and  not 
fully  paid,  it  will  be  revived. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  K  1610,  1612;  Dec  Dig.  {  STL*] 

Sedgwick  and  Boae,  JJ.,  dissenting. 

Appeal  from  District  Court,  Custer  Ooon- 
ty;   Good,  Judge. 

Action  by  Charles  W.  Toung  against  tbe 
City  of  Broken  Bow,  Neb.  From  a  Judgment 
for  defendant,  plaintiff  appeahs.  Reversed 
and  remanded. 

Alpha  Morgan,  of  Broken  Bow,  and  W.  O. 
Gilbert,  of  Washington,  D.  C,  for  appellant 
N.  T.  Oadd,  of  Broken  Bow,  and  Silas  A. 
Holcomb,  of  Lincoln,  for  appellee. 

FAWCETT,  J.  This  suit  was  institnted 
in  the  district  court  for  Custer  county  upon 
three  Judgments  obtained  by  the  Broken 
Bow  Water  Works  Company  against  the  dty 
of  Broken  Bow  in  the  years  1892,  1883,  and 
1894,  respectively,  and  thereafter  assigned  to 
plaintiff,  all  of  said  Judgments  now  bdng 
dormant  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals. 

The  controversy  between  the  waterworks 
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company  and  plaintiff,  as  the  assignee  of  its 
Judgments,  and  the  dty  has  been  considered 
by  this  conrt  on  four  different  occasions: 
State  V.  Royse,  3  Neb.  (Unof.)  262,  91  N.  W. 
559;  &  c  3  Neb.  (Unot)  269,  97  N.  W.  473; 
8.  c,  71  Neb.  1,  98  N.  W.  459;  and  City  of 
Broken  Bow  v.  Brolcen  Bow  Water  Works 
Co.,  67  Neb.  548,  77  N.  W.  1078.  For  a  his- 
tory of  the  controversy  reference  is  made  to 
those  opinions. 

One  of  the  defenses  interposed  by  the  city 
Is  that  all  of  the  Judgments  are  barred  by 
the  statute  of  limitations.  Counsel  for  de- 
fendant abandons  this  contention  la  his  brief, 
and  concedes  that  under  the  authority  of 
SneU  v.  Eue,  72  Neb.  671,  101  N.  W.  10,  117 
Am.  Si^  Rep.  818,  this  defense  must  fall. 

[1]  The  next  defense  is  that  the  first  and 
third  Judgments  are  void  for  want  of  Juris- 
diction of  the  court  over  the  defendant  when 
they  were  rendered.  To  this  defense  plain- 
tiff pleads  City  of  Broken  Bow  v.  Broken 
Bow  Water  Works  Co.,  supra,  as  res  Judi- 
cata. We  think  this  plea  is  good,  and  that 
the  validity  of  the  Judgments  in  controversy 
cannot  again  be  Inquired  into. 

[2]  The  next  defense,  and  the  one  which 
counsel  for  defendant  characterizes  as  "the 
principal  defense  in  this  case,"  is  based  up- 
on the  proposition  that  the  dty  has  fully 
discharged  Its  obligation  under  its  contract 
with  the  water  company  for  the  amounts 
agreed  to  be  paid  for  hydrant  rentals,  that 
the  Judgments  being  for  hydrant  rentals 
they,  too,  are  satisfied  and  discharged,  and 
that  the  dty  has  exhausted  Its  debt-paying 
power  with  respect  to  its  hydrant  rentals 
under  its  contract  with  the  water  company. 
We  do  not  deem  it  necessary  to  consider  all 
of  the  arguments  pro  and  con  upon  this  point, 
bnt  leave  them  to  be  considered,  should  they 
ever  subsequently  arise,  in  an  action  under 
issues  properly  framed  and  which  squarely 
present  such  questions,  which  we  do  not 
think  is  true  in  the  present  case.  The  only 
question  which  we  deem  material  to  decide 
at  this  time  Is  the  right  of  the  plaintiff  to 
have  a  revivor  of  his  dormant  Judgments. 

Section  9  of  the  contract  entered  into  be- 
tween the  dty  and  the  waterworks  company 
provided:  "In  consideration  of  the  benefits 
which  shall  be  derived  by  the  said  city  and 
Its  inhabitants  *  *  *  the  City  of  Broken 
Bow  *  •  *  hereby  promises  and  agrees 
to  pay  rent  for  the  said  thirty  hydrants  at 
the  rate  of  dghty-five  dollars  per  annum,  for 
each  and  every  hydrant  •  *  *  in  semi- 
annual installments,  on  the  first  Tuesday  of 
May,  and  first  Tuesday  in  November,  in 
each  and  every  year  during  the  said  term  to 
the  said  grantees,  thdr  heirs  and  assigns." 
The  contract  was  entered  into  in  1888,  and 
was  to  run  25  years. 

Section  0  of  the  contract  provides:  "A  snf- 
fident  tax  not  exceeding  seven  mills  on  the 
dollar,  shall  be  levied  and  collected  annual- 
ly upon  all  taxable  property  upon  the  assess- 
ment roll  of  said  dty,  to  meet  the  payments 


under  this  ordinance,  when  and  as  they  shall 
respectively  mature  during  the  existence  of 
any  contract  for  hydrant  rentals,  and  shall 
be  levied  and  kept  as  a  separate  fond  known 
as  the  'water  fund'  and  shall  be  irrevocably 
and  exdusively  devoted  to  the  payment  of 
hydrant  rentals  under  this  ordinance,  and 
shall  not  be  otherwise  employed."  On  April 
1,  1904,  the  dty  acquired  the  water  plant 
through  a  sale  by  the  master  in  chancery  In 
a  suit  pending  in  the  United  States  Circuit 
Court,  for  the  District  of  Nebraska,  and  since 
that  time  has  controlled  and  operated  the 
same. 

Upon  the  trial  of  this  case  it  was  stipulat- 
ed as  follows:  "It  is  admitted  that  each  and 
every  year  during  the  existence  of  the  wa- 
terworks company,  and  while  it  maintained 
and  operated  the  plant,  and  until  the  sale  to 
the  dty  of  Broken  Bow,  April  1,  1004,  there 
was  levied  annually,  by  the  proper  authori- 
ties, a  tax  of  seven  mills  on  the  dollar  as- 
sessed valuation,  such  levies  being  for  and 
designated  as  hydrant  rental;  the  same  being 
levied  for  the  purpose  of  paying  hydrant 
rentals.  It  is  stipulated,  subject  to  such  ob- 
jections as  may  be  interposed,  that  at  the 
time  of  the  acquisition  of  the  Broken  Bow 
waterworks  system  by  the  defendant,  the 
dty  of  Broken  Bow,  there  was  on  hands  in. 
said  treasury  in  hydrant  rental  fund  derived 
from  the  seven-mill  levy,  which  had  been 
levied  annually  theretofore,  $1,566.59,  which 
fund  or  amount  was  retained  and  used  by 
the  dty;  that  all  other  moneys  realized  from 
the  seven-mUl  levy,  from  the  beginning  of 
the  operation  of  the  waterworks  plant  until 
its  acquisition,  as  aforesaid,  by  the  defendant 
dty,  had  been  collected  and  applied  in  sat- 
isfaction of  the  hydrant  rentals  due  under 
the  franchise  contract  entered  into  between 
the  dty  and  the  waterworks  company." 

It  appears  from  the  above  stipulation  of 
facts  that  the  defendant  city,  at  the  time  it 
acquired  the  waterworks,  had  in  its  posses- 
sion $1,666.59,  derived  from  the  seven-mill 
levy  which  had  been  theretofore  annually 
levied.  There  is  no  daim  that  this  money 
has  ever  been  paid  over  to  plaintiff.  Coun- 
sel for  defendant  undertakes  to  Justify  the 
city  in  holding  this  money  by  stating  that: 
"The  deed  from  the  master  in  chancery  in 
the  foreclosure  sale  under  the  order  and  de- 
cree of  the  court  conveyed  to  the  purchaser, 
not  only  the  plant  and  system,  but  also  'all 
rights.  Interest,  title,  claim  and  demands  of 
every  name  and  nature  which  have  in  any 
wise  come  to  the  said  Broken  Bow  Water 
Works  Company,  or  in  any  wise  arisen  un- 
der a  certain  ordinance  of  the  city  of  Broken 
Bow,  passed  on  the  23d  day  of  April,  1888, 
and  all  debts,  dues,  rentals,  claims  and  de- 
mands of  every  name  and  nature  however 
arising  against  the  said  dty,  whether  such 
have  heretofore  accrued  and  are  now  ex- 
isting, or  may  at  any  time  hereafter  accrue 
to  said  company.'  The  conveyance  from  the 
purchaser  at  foreclosure  sale  to  the  dty  con- 
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talned  likewise  the  same  proTlslona  aa  here- 
inbefore referred  to."  To  our  minds  this  is 
a  very  unsatisfactory  pretext  under  which  to 
claim  the  right  to  retain  over  $1,500,  willed 
defendant  admits  was  collected  under  the 
seTen-mill  levy,  and  which  under  its  con- 
tract with  the  water  company  it  agreed  should 
be  "levied  and  kept  as  a  separate  fund  known 
as  the  'water  fund'  and  Bhall  be  irrevocably 
and  exclusively  devoted  to  the  payment  of 
hydrant  rentals  under  this  ordinance,  and 
shall  not  be  otherwise  employed."  Plaintiff 
had,  with  the  full  knowledge  of  the  city,  be- 
come the  owner  of  the  three  Judgments  long 
prior  to  the  commencement  of  the  foreclo- 
sure proceedings  in  the  federal  court  He 
thereby  became  entitled  to  receive  all  hy- 
drant,  rentals  derived  from  the  seven-mill 
levy.  Such  rentals,  as  soon  aa  collected,  be- 
came a  trust  fund,  to  "be  irrevocably  and  ex- 
clusively devoted  to  the  payment"  of  his 
Judgmenta  The  simple  fact  that  the  water 
company  was  unable  to  meet  its  obligations, 
and  its  property  was  sold  to  meet  the  same, 
ought  not  to  and  does  not  prevent  plalntUF 
from  now  insisting  that  the  city  pay  over  to 
him  moneys  which  the  dty  had  collected  un- 
der the  law  and  under  Its  contract  with  the 
water  company,  and  which,  the  moment  it 
.was  collected,  became  a  trust  fund  for  the 
spedflc  purpose  "Irrevocably"  of  paying  the 
water  company,  or  its  assignee,  what  the 
dty  owed  for  hydrant  rentals.  When  it 
purchased  the  waterworks  system  from  the 
grantee  of  the  receiver,  it  knew  that  It  had 
this  money,  and  that  the  money  constituted 
a  trust  fund  to  be  applied  as  above  indicat- 
ed; and  the  stipulation  quoted  from  the  re- 
ceiver's deed  in  no  manner  relieves  It  from 
its  liability  therefor. 

The  other  questions  argued  in  the  briefs 
and  at  the  bar  are  Important  questions  which 
we  now  think  we  made  a  mistake  in  per- 
mitting the  parties  to  press  upon  us  in  this 
action.  They  are  questions  which  it  Is  not 
necessary,  nor  proper,  to  decide  at  this  time. 

[3]  This  action  is  to  all  intents  and  pur- 
poses one  to  revive  dormant  Judgments,  and 
will  be  so  treated.  The  only  questions  we 
are  called  upon  to  decide  are  whether  the 
Judgments  are  void,  and,  if  not,  whether  or 
not  they  have  been  paid.  That  they  are  val- 
id Judgments  Is  res  Judicata ;  that  they  have 
not  been  paid  is  conceded  by  the  stipulation 
above  set  out  Hence,  the  Judgments  ought 
to  be  revived.  The  Judgment  of  the  district 
court  is  therefore  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  Judgment 
of  revivor  of  the  three  Judgments  in  contro- 
versy. 

Reversed  and  remanded. 

BEBSB,  O.  J.,  not  sltttng.  BOSD,  J.,  dis- 
senting. 

HAMES,  J.  (concurring).  This  action  is 
brought  upon  three  Judgments  rendered  in 
the  district  court  for  Custer  county  In  favor 


of  Oie  Broken  Bow  Water  Works  Oompany 
and  against  the  dty  of  Broken  Bow,  in  the 
years  1802,  1893,  and  1804.  These  Judgments 
were  purchased  by  the  plaintiff  who  is  the 
appellant  Tbey  cover  the  alleged  difference 
between  the  price  at  which  the  waterworks 
company  was  to  supply  the  dty  of  Brokoi 
Bow  with  water  under  a  franchise  contract 
with  that  dty  and  the  amount  raised  and 
paid  out  of  the  levy  of  an  annual  tax  of  sev- 
en mills  on  the  dollar  upon  the  taxable  prop- 
erty vrithin  the  state.  The  three  Judgments 
are  by  this  action  sought  to  be  revived.  It 
Is  claimed  by  the  defendant  that  these  Judg- 
ments must  be  deemed  to  be  paid  becanse  the 
dty  exhausted  its  taxing  powers  for  tbe  pay- 
ment of  hydrant  rentals  when  it  lerled  a 
seven-mill  tax.  To  the  defendant's  answer 
that  the  three  Judgments  were  void  tbe  plain- 
tiff replied  that  the  matter  in  controversy  is 
res  Judicata,  and  that  the  Judgments  are 
valid  because 'heretofore  declared  to  be  valid 
in  a  suit  between  the  same  parties  in  a  court 
of  competent  Jurisdiction,  Section  9  of  the 
ordinance  provides  that  the  frandilse  and 
license  granted  shall  remain  in  full  force 
and  effect  for  26  years;  that  the  said  dty 
of  Broken  Bow  shall  take  30  hydrants  during 
said  term  of  25  years  at  the  rate  of  $85 
per  annum  until  such  time  as  there  are  150 
water  consumers,  and  thereafter  that  the 
rate  shall  be  $76  per  annum  for  each  hy- 
drant up  to  60,  and  above  60  that  the  price 
paid  by  the  dty  shall  be  $60  per  annum. 
There  was  a  spedflc  promise  to  pay  the 
price  stipulated.  It  is  the  contention  of  the 
city  that,  notwithstanding  Its  promise  to  pay 
the  stipulated  price  for  a  supply  of  water 
to  be  furnished  through  these  hydrants,  yet 
that  the  promise  is  not  bindhig  because  of 
the  further  agreement  to  levy  a  tax.  As  the 
writer  understands  the  oral  argument  of 
counsel  for  Broken  Bow,  It  seems  to  make 
the  concession  that  the  Legislature  and  con- 
tractors may  have  contemplated  that  the 
seven-mill  levy  to  pay  for  the  use  of  hy- 
drants might  be  entirely  inadequate  at  the 
commencement  of  the  term  at  the  contract 
price  for  each  year,  yet  that  towns  grow  In 
population,  and  that  the  value  of  the  taxable 
property  increases,  and  that  It  may  have  been 
considered  by  the  contracting  parties  that 
within  the  full  26-year  period  or  term  of  the 
contract  the  value  of  the  taxable  property  of 
the  dty  would  probably  Increase  so  that  the 
levy  might  aggregate  enough  to  pay  off  the 
debt,  but  hevertheless  counsel  for  the  city 
make  the  contention  that  the  levies  made 
and  applied  exhausted  the  ability  of  the  dty 
to  pay,  and  therefore  paid  the  debt  E)very 
Intelligent  person  knows  that  the  value  of 
the  taxable  property  in  a  frontier  town  mul- 
tiplies rapidly  If  the  town  is  prosperous. 
If  the  full  amount  for  any  one  year  is  not 
raised,  then  is  there  any  reason  why  the  re- 
mainder of  the  25  years,  and  the  growth  of 
the  city  during  that  time,  and  the  increase 
of  its  taxable  property,  aag  not  be  oonaid> 
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ered?  It  la  the  contention  of  the  dty  that 
because  the  promise  to  pay  contained  a  con- 
dition that  seven  mills  on  the  dollar  shonld 
be  annually  levied  upon  the  taxable  proper- 
ty to  meet  payments  nnder  the  ordinance, 
therefore  the  dty  was  not  bound  to  pay  any- 
thing more  than  the  tax  apedfled. 

In  City  ot  Austin  v.  OahlU,  99  Tex.  172, 
88  S.  W.  642,  89  S.  W.  652,  the  dty  had  Is- 
sued, its  bonds  for  water  and  light,  and  the 
ordinance  provided  that  there  should  be  lev- 
led  and  collected  for  the  year  1890,  and  for 
eacb  year  thereafter,  a  tax  to  pay  the  In- 
terest and  provide  a  sinking  fund.  There 
was  a  limit  allowed  by  the  Constitution  of  2^ 
per  cent  on  the  taxable  property  of  the  city 
for  any  one  year.  It  was  held  that  the  neg- 
lect of  the  city  to  perform  its  contractual  ob- 
ligations did  not  enable  the  dty  to  escape 
that  duty,  and  that  it  might  be  forced  to 
perform  the  same  by  mandamus. 

In  East  St  Louis  v.  Amy,  120  IT.  S.  800,  7 
Sup.  Gt  739,  30  li.  Ed.  798,  the  dty  of  East 
St  Louis  issued  Its  bonds,  and  had  neglected 
to  make  the  levy  for  a  number  of  years  when 
the  plaintiff  sued  to  compel  payment  It  was 
objected  that  a  tax  could  not  be  levied  in 
any  one  year  suffident  to  make  good  the  past 
defaults.  Chief  Justice  Walte  said:  "The 
accumulation  of  the  debt  was  caused  by  their 
own  neglect  •  •  •  We  see  no  reason 
why  it  was  not  in  the  power  of  the  court 
to  order  a  single  levy  to  meet  the  entire  Judg- 
ment" 

In  Coy  V.  City  Conndl  of  Lyons  City,  17 
Iowa,  1,  86  Am.  Dec.  639,  the  conrt  said: 
"The  object  of  the  suit  is  to  compel  pay- 
ment, and  the  defense  only  shows  an  inabil- 
ity, under  the  law,  to  levy  suffident  to  satis- 
fy it  in  one  year,  but  a  dear  abUlty  to  do  it 
in  sulisequent  years.  The  conrt  •  •  • 
wUi  grant  complete  rdlef  by  providing  for 
the  payment  of  the  whole  debt" 

In  aty  of  Cleveland  v.  United  States, 
111  Fed.  341,  49  C.  C.  A.  383,  where  there 
was  a  limit  to  which  the  dty  could  tax,  and 
It  had  neglected  to  make  the  levy  in  former 
years  as  provided  by  the  contract,  the  court 
beld  that  there  was  no  reason  why  the  re- 
lator should  be  without  relief  simply  because 
it  was  beyond  the  power  of  the  dty  to  levy 
the  whole  amount  In  any  one  year. 

Four  opinions  have  been  delivered  by  this 
conrt  which  relate  to  this  case.  The  first 
was  prepared  by  Commissioner  £^ank  Irvine, 
who  describes  the  case  as  "an  action  by  the 
dty  of  Broken  Bow,  with  which  Joined  a 
citizen  and  taxpayer  (Taylor  Flick),  against 
the  Broken  Bow  Water  Works  Company  and 
others  to  enjoin  the  defendants  from  enforc- 
ing three  certain  judgments  recovered  by 
the  waterworks  company  against  the  city." 
City  of  Broken  Bow  v.  Broken  Bow  Water 
Works  Co.,  57  Neb.  548,  77  N.  W.  1078.  The 
opinion  in  that  case  (which  we  will  call  the 
Taylor  Flick  Case)  makes  the  subject-matter 
of  this  particular  case  res  judicata.  .After 
this  comes  the  case  ot  State  r.  Boyse,  8 


Neb.  (Unof.)  262,  91  H.  W.  659,  filed  July  1, 
1902,  three  years  after  the  Flick  Case  was 
dedded.  There  was  a  rehearing  In  the  Royse 
Case  November  18,  1903,  and  Commissioner 
Oldham  prepared  a  second  opinion.  3  Neb. 
(Unof.)  269,  97  N.  W.  473.  Then  there  was  a 
second  motion  for  rehearing,  and  Chief  Jus- 
tice Holcomb  wrote  an  opinion  filed  February 

4,  1904,  denying  the  motion.  71  Neb.  1.  98 
N.  W.  459. 

The  first  of  the  Oldham  opinions  in  the 
Royse  Case  contains  this  statement:  "A  judg- 
ment against  a  dty  or  county  is  but  an  au- 
dited demand  against  such  munidpallty 
which  Is  no  longer  open  to  contest"  3  Neb. 
(Unof.)  266,  91  N.  W.  561.  The  first  Oldham 
opinion  holds  that  the  dalm  is  audited;  that 
it  stands  against  the  dty ;  that  it  Is  no  long- 
er open  to  contest  and  dedares  that  it  will 
not  issue  the  writ  of  mandamus  to  compel 
the  levy  of  a  tax  because  there  is  no  power 
then  to  do  so,  meaning  at  that  particular 
time,  but  not  exduding  a  consideration  of 
the  future.  It  does  not  follow  that  the  full 
limit  of  10  mills  on  the  dollar  will  be  re- 
quired to  pay  the  current  expenses  of  the 
city  for  each  ensuing  year.  If  there  should 
be  an  excess  raised  by  the  levy  of  10  mills 
above  that  required  to  pay  the  general  ex- 
penses of  the  city,  then  it  would  seem  that 
such  sum  might  be  applied.  In  the  second 
Oldham  opinion  it  is  said:  "We  are  asked  to 
re-examine  and  depart  from  the  doctrine  of 
United  SUtes  v.  County  of  Macon,  99  U.  S. 
582,  691,  26  L.  Ed.  331,  relied  upon  to  sup- 
I>ort  the  conclusion  reached  at  the  former 
hearing,  because  the  facts  of  this  case  take 
it  without  the  reason  of  the  mle  there  estab- 
lished, and  bring  it  within  the  rule  laid  down 
In  United  States  v.  County  of  Clark,  96  U. 

5.  211  [24  L.  Ed.  628],  and  also  in  Ft  Madi- 
son Water  Co.  v.  City  of  Ft  Madison  [C.  C] 
110  Fed.  901.  •  •  •  The  spedal  taxes 
provided  for  by  the  statutes  construed  in 
each  of  these  cases  were  held  to  be  an  ad- 
ditional grant  of  power  to  provide  'a  paitlca- 
lar  fund  as  additional  security  for  the  pay- 
ment of  a  debt,'  and  not  as  limitations  on 
the  power  to  enter  into  the  various  con- 
tracts." What  Oldham  said  is  not  reversed 
or  in  any  way  annulled  by  the  Holcomb  oidn- 
ion. 

In  United  States  v.  County  of  Macon,  99 
U.  S.  582,  26  L.  Ed.  331,  It  was  said :  "The 
judgment  has  the  effect  of  a  Judldal  deter- 
mination of  the  validity  of  his  demand  and 
of  the  amount  that  is  due,  but  It  gives  him 
no  new  rights  in  respect  to  the  means  of 
payment."  In  that  case  a  mandamus  was  re- 
fused, but  It  was  not  determined  that  the 
money  due  might  not  some  time  be  collected. 

In  United  States  v.  County  of  Clark,  96 
U.  S.  211  (24  L.  Ed.  628),  it  was  held  "that 
the  bonds  are  debts  of  the  county  as  fully 
as  any  other  of  its  liabilities,  and  that  for 
any  balance  remaining  due  on  account  of 
principal  or  interest  after  the  application 
thereto   of   the  proceeds  of  Budi   tax,   the 
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holders  of  them  are  entitled  to  payment  out 
of  the  general  funds  of  the  county."  In  the 
body  of  the  opinion  It  was  said:  "There  Is 
no  provision  In  the  act  that  the  proceeds  of 
the  special  tax  alone  shall  be  applied  to  the 
payment  of  the  bonds.  None  Is  expressed, 
and  none,  we  think,  can  fairly  be  Implied. 
It  is  no  uncommon  thing  in  legislation  to 
provide  a  particular  fund  as  additional  se- 
curity for  the  payment  of  a  debt  It  has  oft- 
en been  done  by  the  states,  and  more  than 
once  by  the  federal  government  The  act  of 
Congress  of  February  26,  1862  (12  Stat  346), 
set  apart  the  coin  paid  for  duties  on  Import- 
ed goods  as  a  special  fund  for  the  payment 
of  interest  on  the  public  debt  and  for  the 
purchase  of  1  per  cent  thereof  for  a  sinking 
fund,  yet  no  one  ever  thought  the  obligation 
to  pay  the  debt  Is  limited  by  the  amount  of 
the  duties  collected.  Limitations  upon  a  spe- 
cial fund  provided  to  aid  in  the  payment  of  a 
debt  are  in  no  senae  restrictiong  of  the  Ha- 
Mlity  of  the  debtor.  •  •  •  And  It  is  not 
to  be  Inferred,  from  a  provision  giving  the 
creditor  the  beneflt  of  a  special  fund,  that 
it  was  intended  to  place  him  in  a  worse  po- 
sition than  that  he  would  have  occupied  had 
no  such  provision  been  made.  And  that  too, 
in  the  absence  of  any  direction  that  he  must 
look  exclusively  to  that  fund.  Such  is  not 
a  reasonable  construction  of  the  statute. 
Such  is  not  a  fair  implication  of  Its  purpose. 
It  accords  neither  with  its  letter  nor  with  its 
spirit" 

It  does  not  follow  that  10  mills  on  the  dol- 
lar would  be  required  to  pay  the  general  ex- 
penses of  the  dty  every  year.  Then  if  there 
should  be  an  excess  raised  by  the  levy  of 
10  mills  above  that  required  to  pay  the  gen- 
eral expenses  of  the  dty,  it  would  be  proper 
under  the  last  Oldham  opinion  to  apply  that 
sum. 

In  the  Holcomb  opinion  it  is  said :  "It  is 
agreed  that  the  Judgments  owned  by  the  re- 
lator represent  an  adjudication  of  the  UaMir 
ity  of  the  city  of  Broken  Bow  for  sums  due  as 
hydrant  rental  or  for  water  supply  for  fire 
protection  furnished  by  the  waterworks  com- 
pany to  the  city  under  an  ordinance  enact- 
ed for  that  and  other  purposes,  and  un- 
der which  the  waterworks  company  Is  op- 
erated." It  should  be  remembered  that  this 
court  when  that  opinion  was  delivered  was 
only  deciding  the  question  that  was  then  be- 
fore it  and  that  question  was  whether  at 
that  time  on  the  then  present  valuations, 
and  under  the  then  present  statute,  and  with 
the  then  existing  conditions,  a  levy  of  the 
tax  could  be  compelled.  Suppose  the  general 
expenses  to  run  the  dty  require  10  mUls  for 
one  year,  but  suppose  that  the  next  year  the 
value  of  the  property  in  the  dty  has  so  far 
increased  that  it  no  longer  requires  10  mills 
for  the  running  expenses,  and  that  7  mills 
win  pay  them,  tiien  there  would  be  an  excess 
of  3  mills  to  be  used  for  the  payment  and 
satisfaction  of  any  Indebtedness  due  from 


the  dt7.  It  U  hardly  credible  that  t&e  dty 
intended  to  deny  to  the  holder  of  the  con- 
tract any  right  to  look  beyond  the  slender 
provision  for  the  payment  of  interest  and 
prlndpal  furnished  by  a  levy  of  7  mills  on  the 
dollar.  What  could  have  been  the  parpose 
of  contrading  the  liability  If  it  was  not  to 
be  paid? 

But  it  was  adjudicated  in  the  Taylor  Flick 
Case  and  stipulated  that  the  Judgments  were 
owned  by  the  plaintlfF  in  this  case,  and  that 
they  represent  an  adjudication  of  the  liabil- 
ity of  the  dty  of  Broken  Bow  for  the  soms 
due  as  hydrant  rentals. 

The  three  Judgments  sued  on  being  render- 
ed In  1892,  1893,  and  1894  were  therefore  in  | 
existence  long  before  the  foredosnre  pro- 
ceedings in  the  United  States  Gircait  Conrt 
were  commenced,  and  these  Judgments  were 
the  property  of  the  plaintlfl  in  this  case,  and 
could  not  have  been  divested  by  that  pro- 
ceeding. The  contention  of  the  dty  that  the 
contract  originally  made  Is  nltra  vires  was 
disposed  of  and  became  res  Judicata  against 
the  city  and  in  favor  of  the  plaintiff  Janu- 
ary 19,  1899,  by  the  Irvine  ofdnion  (57  Neb. 
548,  77  N.  W.  1078),  and  long  before  the 
Holcomb  opinion  (71  Neb.  1,  98  N.  W.  458). 
filed  February  4,  1004.  The  Holcomb  opin- 
ion could  not  have  dedded  that  whicdi  had 
already  been  determined  by  this  court  when 
it  delivered  the  Irvine  opinion.  The  district 
court  In  the  Taylor  Flick  Case,  in  whldii  the 
Irvine  opinion  was  delivered  (57  Neb.  548. 
77  N.  W.  1078),  held  that  the  original  Judg- 
ments were  "null  and  void,"  and  "perpetnal- 
ly  enjoined"  the  defendants  "from  collecting 
or  attempting  to  collect  said  Judgments  or 
any  part  thereof."  But  on  appeal  this  court 
held  the  case  to  be  "wholly  without  merit" 
and  reversed  the  Judgment  of  the  dl^dxict 
court  The  identical  questions  here  sought 
to  be  raised  were  then  raised  and  determined 
in  the  district  conrt  In  favor  of  the  dty  and 
the  taxpayer,  Taylor  FUck,  and  on  appeal 
this  court  reversed  the  Judgment  as  annonnc- 
ed  in  the  Irvine  opinion. 

In  United  States  v.  County  of  Clark,  su- 
pra, a  county  had  subscribed  for  stock  of  a 
railroad  corporation,  and  bad  issued  bonds 
in  payment  thereof  pursuant  to  a  law  which 
authorized  a  levy  of  a  special  tax  to  pay 
them  "not  to  exceed  one-twentieth  of  one 
per  cent  upon  the  assessed  value  of  taxable 
property  for  each  year."  Among  other  condi- 
tions it  was  urged  by  the  defense  that  the 
relator  was  not  entitled  to  a  warrant  paya- 
ble out  of  the  ordinary  revenues  of  the 
county.  The  United  States  Supreme  Court 
said:  "The  question  presented  by  the  record 
is  whether  the  relator  la  entitled  to  pay- 
ment of  his  Judgment  out  of  the  gtmenX 
funds  of  the  county,  so  far  as  the  special 
tax  of  one-twentieth  of  1  per  c&o.t.  is  insuffi- 
cient to  pay  it"  An  examination  of  the  de- 
cision in  United  States  v.  County  of  Glaik, 
supra,  shows  that  it  was  held  that  the  bonds 
were  the  debts  of  the  county  as  tally  as  any 
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other  of  the  oountv'$  liabilities,  and  tbat  for 
emj  balance  remaining  due  on  account  of  prin- 
cipal or  Interest  after  the  application  of  the 
proceeds  of  the  tax,  being  not  to  exceed  one- 
twentletb  of  1  per  cent  upon  the  assessed  val- 
ue of  the  taxable  property  for  each  year,  the 
Itolders  would  be  entitled  to  payment  out  of 
the  general  fund  of  the  county.  This  view  Is 
clearly  and  ably  expressed  by  Justice  Strong 
In  Hacon  County  v.  Huldekoper,  134  TJ.  S.  332, 
10  Sup.  Ct  491.  33  li.  Ed.  914.  The  first 
point  In  the  syllabus  In  that  case  reads: 
"(1)  Under  the  Missouri  law  authorizing  a 
county  to  subscribe  to  stock  of  the  Missouri 
&  Mississippi  Railroad  Company,  and  Issue 
bonds  therefor  and  levy  a  tax  of  one-twen- 
tieth of'  1  per  cent  to  pay  same,  after  apply- 
ing said  tax  to  the  payment  of  a  judgment 
on  Interest  coupons  of  said  bonds,  the  bal- 
ance due  on  such  Judgment  Is  a  liability  of 
the  county  to  be  paid  out  of  Its  general 
funda"  The  second  point  In  the  syllabus 
reads:  "(2)  The  statutes  of  the  state  having 
authorized  the  county  to  levy  another  tax 
of  one-half  of  1  per  cent,  for  county  pnrposes, 
the  owner  of  the  Judgment  may,  by  manda- 
mus, comi>el  the  county  to  levy  the  full 
amount  of  said  last-named  tax  and  apply  It 
to  the  payment  of  the  said  balance  due  on 
said  judgment  pro  rata  with  other  demands 
against  the  county."  If  we  apply  the  doc- 
trine laid  down  in  the  last  case  above  dted 
to  the  Instant  case,  It  will  be  seen  tbat  the 
city  is  liable  for  the  full  amount  which  it 
promised  to  pay,  and  that  It  has  not  satis- 
fied the  debt  by  levying  and  collecting  a  sev- 
en-mill tax  and  applying  the  same  on  the 
debt,  and  that  if  there  is  a  surplus  at  any 
time  beyond  the  10  per  cent,  for  current  ex- 
penses, it  can  be  applied  on  the  debt,  and  If 
there  Is  a  failure  to  levy  the  10  per.  cent 
allowed  under  the  law  then  that  the  city  can 
be  compelled  to  make  such  levy,  and  that 
the  surplus  will  be  available  to  apply  on  the 
debt 

Under  the  oral  stipulation,  and  by  reason 
of  the  Judgment  rendered  In  the  Taylor  Flick 
Case  (57  Neb.  548,  77  N.  W.  1078),  the  vaUdlty 
of  the  Judgments  was  determined.  Of  this 
Taylor  Flick  Ckise  Commissioner  Irvine,  in 
delivering  the  opinion  of  this  court,  says: 
"The  petition  did  not  state  a  cause  of  ac- 
tion." He  then  sets  out  the  contents  of  the 
petition,  being  the  ordinance  in  full,  the  al- 
leged levy  of  seven-mill  tax  each  year,  and 
the  statement  that  the  Judgments,  with  ac- 
crued Interest  amounted  to  18,685.78,  all  of 
which  the  plaintiffs  then  averred  to  be  in 
excess  of  the  limit  stipulated  by  said  ordi- 
nance, and  also  in  excess  of  the  amount  that 
said  dty  could  lawfully  contract  to  pay 
for  water  service.  The  question  was  then 
discussed  In  the  opinion  that  the  contention 
of  the  dty  and  Taylor  Flick  was  that  the 
dty  could  not  lawfully  contract  to  pay  more 
than  7  mills  on  the  dollar  each  year.  If 
that  question  was  fairly  submitted  before  the 
district  court  and  was  determined  by  it  and 


an  appeal  was  taken  to  this  court  from  the 
Judgment  of  the  district  court  and  a  new 
Judgment  announced,  then  that  ought  to  for- 
ever settle  it  The  view  of  the  district  court 
is  shown  by  the  Judgment  rendered  for  the 
dty,  and  the  view  of  this  court  is  shown 
by  the  fact  that  this  court  on  appeal  dis- 
missed the  action,  and  so  dedded  against 
the  dty.  The  Irvine  opinion  says  that  the 
sum  realized  by  the  levy  of  seven  mills  on 
the  dollar  proved  Insullldent  to  pay  the  com- 
pany the  stipulated  rate  per  hydrant,  and 
that  by  the  year  1892,  the  defldt  amounted 
to  over  $4,000  and  that  the  dty  answered, 
confessing  Its  liability  and  that  Judgment  was 
entered  against  it,  and  that  In  1893  and  1894, 
other  defldencles  having  arisen.  Judgments 
were  again  taken.  The  petition  alleged  that 
the  said  sum  of  $8,685.78  was  In  excess  of  the 
limit  stipulated  in  the  ordinance,  and  In  ex- 
cess of  the  amount  that  the  dty  could  law- 
fully contract  to  pay,  and  this  contention 
was  determined  against  the  dty  of  Broken 
Bow  and  against  Taylor  Flick  by  this  court 
The  Irvine  opinion  says:  "It  is  the  first 
time  we  have  heard  that  one  conceiving  mon- 
ey to  be  Justly  due  him  Is  guilty  of  fraud 
or  any  other  sin  in  seeking  payment,  or  in 
threatening  to  resort  to  the  remedy  afford- 
ed by  law  for  that  purpose.  There  Is  no  al- 
legation that  any  facts  were  misrepresented, 
or  that  the  company  did  other  than  to  threat- 
en suit  to  recover  a  demand  it  deemed  Just" 
This  court  determined  that  the  injunction 
granted  by  the  district  court  should  not  have 
been  granted,  tbat  "the  case  is  wholly  with- 
out merit"  and  reversed  the  Judgment  of  the 
district  court  That  Judgment  of  this  court 
still  stands.  This  court  is  not  at  liberty  to 
decide  upon  the  present  record  concerning 
the  merits  of  the  controversy,  because  of  the 
fact  tbat  the  former  attack  upon  thdr  vaUdl- 
ty and  enforceability  was  dedded  adversely 
to  the  dty  by  this  court  and  the  dty  by  the 
Judgment  rendered  at  that  time  is  forever 
barred.  If  the  validity  of  the  three  judg- 
ments sued  on  has  become  res  Judicata,  it  is 
idle  to  make  any  Inquiry  concerning  the  In- 
herent vaUdlty  or  invalidity  of  the  contract 
which  went  Into  these  Judgments,  for  if  the 
Judgments  have  been  declared  valid  by  the 
action  of  this  court,  then  tiie  parties  and  the 
court  are  bound  by  the  prior  adjudication. 

This  action  Is  to  be  regarded  as  one  upon 
domestic  Judgments,  or  as  an  action  to  revive 
dormant  Judgments.  Snell  v.  Rue,  72  Neb. 
571,  101  N.  W.  10,  117  Am.  St  Rep.  813. 
The  plaintiff  owns  these  Judgments;  they 
have  not  been  paid;  on  their  face  they  are 
dormant    lliey  ought  to  be  revived. 

It  is  the  opinion  of  the  writer  that  where 
a  case  is  tried  in  the  district  court  upon 
pleadings  which  necessarily  require  a  con- 
sideration of  the  issues  and  facts  in  dispute 
between  the  parties  and  such  issues  and  facts 
are  determined  by  such  court  in  favor  of  the 
plaintiff,  and  Its  Judgment  Is  rendered  con- 
cerning them  in  favor  of  the  plalntUt,  and 
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thereafter  on  appeal  the  case  la  considered 
by  this  court  and  the  judgment  of  the  dis- 
trict court  Is  reversed,  and  this  court  ren- 
ders Its  Judgment  against  the  plaintiff  and  In 
favor  of  the  defendant,  a  subsequent  exami- 
nation of  the  same  Issues  and  facts  In  a 
new  case  In  the  district  court  between  the 
same  parties  will  be  considered  barred,  and 
the  subject-matter  of  the  inquiry  and  the 
condition  of  the  parties  relating  thereto  will 
be  regarded  as  res  judicata. 

SEDGWICK,  J.  (dissenting).  The  majors 
Ity  opinion  refuses  to  determine  the  principal 
questions  presented  In  the  case,  but  leaves 
them  "to  be  considered,  should  they  ever 
subsequently  arise,  in  an  action  under  issues 
properly  framed,  and  which  squarely  present 
such  questions."  Thus  the  door  Is  opened 
and  further  litigation  invited.  It  seems  to 
me  that  the  issues  are  "properly  framed," 
and  that  the  matters  thus  evaded  are 
"squarely"  presented.  This  is  an  action  at 
law  upon  domestlG  judgments,  and  the 
prayer  of  the  petition  Is  for  a  money  judg- 
ment "of  16,482.38,  together  with  interest 
as  aforesaid,  and  costs  of  suit"  There  was 
no  application  to  revive  dormant  judgments 
and  no  conditional  order  of  revivor.  The 
answer  Is  essentially  an  equitable  defense. 
It  sets  up  in  detail  all  of  the  facts  relied 
upon  to  defeat  the  collection  of  the  judg- 
ments sued  upon,  with  a  prayer  that  the 
plaintiff  be  "enjoined  from  prosecuting  his 
said  action  further  and  from  collecting  or 
attempting  to  collect  said  judgments  and 
each  of  them  and  the  amounts  alleged  to  be 
due  (on)  them,  and  that  said  judgments  and 
each  of  them  may  be  declared  null  and  void 
and  of  no  force  and  effect,  and  that  It  may 
be  found  and  decreed  that  the  defendant,  the 
dty  of  Broken  Bow,  Is  not  Uable  to  the 
plaintiff  for  said  sums  or  for  any  sum  what- 
soever," and  condndes  with  a  prayer  for 
general  equitable  relief.  To  this  answer  the 
plaintiff  filed  a  reply.  The  reply  consists  of 
24  sheets  of  closely  typewritten  matter,  set- 
ting out  all  of  the  facts  Involved  in  the  liti- 
gation, and  all  of  the  equities  of  the  partiea 
The  case  is  therefore  a  general  action  in 
equity  to  determine  and  adjust  tSe  rights  of 
the  parties  growing  out  of  these  complicated 
transactions,  and  the  whole  matter  should 
be  disposed  of  and  the  litigation  ended.  I 
am  not  aware  of  any  other  form  of  action 
that  this  plaintiff  could  bring  that  would 
more  properly  or  fairly  present  the  questions 
that  these  parties  have  tried  to  present  If 
there  can,  under  our  practice,  jDe  an  action 
more  "properly  framed"  whldi  would  more 
"squarely  present  such  questions,"  the  ma- 
jority opinion  does  not  indicate  what  that 
action  would  be. 

By  the  second  paragraph  of  the  syllabus  it 
is  declared  that  in  an  action  upon  domestic 
judgments  the  creditor  may  have  both  a  new 
Judgment  and  a  revivor  of  the  old,  and  yet 
in  this  case  he  is  allowed  only  a  revivor  of 


the  old  judgments  without  regard  to  equita- 
ble defenses.  In  statutory  proceedings  to  re- 
vive a  judgment  if  it  la  conceded  that  the 
judgment  was  originally  valid,  the  only  re- 
maining question  is  whether  since  its  rendi- 
tion it  has  been  satisfied.  If  because  of 
things  that  have  been  done  or  have  occarred 
since  the  Judgment  was  rendered  there  Is  no 
longer  any  legal  liability  thereon  the  judg- 
ment is  satisfied,  and  cannot  be  revived.  If 
this  was  strictly  the  statutory  proceeding  to 
revive  these  judgments,  the  practice  a  hun- 
dred years  ago  might  have  been  to  formally 
revive  the  judgments  and  remit  the  parties 
to  further  litigation.  Under  the  old  prac- 
tice In  such  cases  the  defendant  might  bring 
his  action  on  the  equity  side  of  the  court 
and  enjoin  further  proceedings  at  law  to  re- 
vive the  judgment  until  the  equities  arlsti^ 
thereon  after  the  judgment  was  rendered 
could  be  adjusted  l>etween  the  parties.  It 
has  always  been  considered  idle  to  revive 
Judgments  upon  which  the  law  will  not  al- 
low anything  to  be  collected.  Our  Code  pro- 
vides that  a  defendant  may  allege  any  de- 
fense that  he  has,  whether  legal  or  equita- 
ble, or  both.  It  seems  very  strange,  when  an 
action  is  brought  on  a  judgment  for  the  sole 
purpose  of  determining  how  much  there  is 
due  thereon  and  equities  are  alleged  in  de- 
fense showing  that  a  less  amount  is  really 
due  than  the  face  of  the  Judgment  sued  up- 
on, to  evade  the  issues  so  presented  and 
tried  in  the  lower  court,  and  change  the  ac- 
tion into  the  statutory  proceeding  to  revive, 
and  so  avoid  passing  upon  the  Issues  proper- 
ly presented.  Time  was  when  such  prac- 
tice was  Indulged  in  by  some  technical 
courts,  but  I  supposed  that  time  was  long 
past  especially  In  this  state.  These  issues 
cannot  be  satisfactorily  tried  in  an  action 
of  mandamus  to  compd  a  levy  to  pay  these 
Judgments,  unless  the  defendant  i&  allowed 
to  present  the  same  equitable  defenses  that 
are  presented  here.  Long  after  the  courts 
had  abandoned  the  old  practice  of  refusing 
to  consider  equitable  defenses  in  actions  at 
law  upon  judgments,  they  still  refused  eqni- 
table  defenses  In  actions  of  mandamus.  To 
be  consistent  with  the  decision  In  this  case 
the  majority  must  therefore  refuse  all  equi- 
table defenses  if  another  action  of  that 
nature  should  be  brought  It  seems  there- 
fore impossible  to  foretell  when  and  where 
the  litigation  is  to  end.  I  think  the  whole 
matter  should  be  disposed  of  now  In  this 
equitable  proceeding,  where  all  of  the  mat- 
ters in  dispute  are  presented. 

The  concurring  opinion  attempts  to  dis- 
cuss the  merits  of  the  case,  but  that  discus- 
sion Is  unsatisfactory  to  my  mind,  and,  of 
course,  is  useless  In  view  of  the  decision  of 
the  majority  of  the  court 

LETTON,  J.  I  concur  In  the  opinion  of 
Judge  FAWCE51T  reviving  the  Judgments  so 
as  to  permit  them  to  be  used  to  reach  the 
money  In  the  hands  of  the  dty  arising  from. 
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tJie  seven-mill  levy,  U  tbe  same  Is  properly 
liable  to  be  so  applied,  but  express  no  opin- 
ion as  to  that  issue. 

I  think  Judge  SEDGWICK  is  right  In  his 
dissenting  opinion  as  to  the  desirability  of 
«ndlng  the  litigation,  and  believe  that  no  re- 
covery can  be  had  in  excess  of  the  annual 
seven-mill  levy. 


CJITY  OF  ALBION  v.  BOONB  CX)TJNTY. 
(No.  17,2ia) 

(Supreme  Court  of  Nebraska.    Oct  17,  191S.) 
(BylUibut  hv  ike  Oowrt.) 

1.  ElOHWATB     (I     90»)— "KOAD     DiBTHOTS"— 

Mttnicipai.  Cobpobationb. 

Cities  of  the  second  class  and  Tillages  were 
road  diBtricta  -within  the  meaning  of  section 
76  of  the  road  law  (Comp.  St.  1881,  c  78),  as  it 
«xlsted  prior  to  the  amendment  of  1901  (Comp. 
St.  1901,  c  78). 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {I  301,  302;  Dec.  Dig.  |  90.*] 

2.  HlOHWATB  (I  122*)— TAXBB— EOAO  FONOB. 

The  power  conferred  upon  a  county  to  raise 
a  road  fund  by  taxation  is  not  in  violation  of 
section  7,  art  9,  of  the  Constitution,  but  is 
A  political  power,  and  tbe  application  of  such 
fund,  when  collected,  is  clearly  within  the  pow- 
er of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  |i  380,  393;  Dec.  Dig.  |  122.*] 

S.  Municipal  Cobpobatiorb  ({  880*)— Road 

Funds— CoMPBOMisE.' 

When  a  county  has  collected  money  for  the 
road  fund  upon  property  of  a  dty  or  yillage, 
one-half  of  such  money  belongs  to  the  city  or  vil- 
lage, and  the  ofBcers  of  the  city  or  village  have 
no  power  to  compromise  the  right  to  such  money. 
State  V.  Bisping,  89  Neb.  100,  180  N.  W.  1034. 

VEA.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1862;  Dec.  Dig.  { 
880.*] 

4.  HioBWATB  n  130*)— Road  Funds— Liabh.- 

XTT  TO  Pat  OvKK— Laches. 

In  such  a  case,  as  between  the  county  and 
city  or  village,  the  county  does  not  hold  such  col- 
lections in  its  own  right  but  the  possession  of 
the  one  is  the  possession  of  the  other.  Tbe 
possession  of  the  county  is  precarious  and 
not  animo  dominl;  and,  being  trustee,  it  can- 
not acquire  the  trust  fund  by  lapse  of  time 
bat  is  charged  with  the  continuing  duty  to 
pay  the  same  over  to  such  city  or  village.  CSty 
of  Chadron  v.  Dawes  County,  82  Neb.  614,  118 
N.  W.  469. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  I  887;  Dec.  Dig.  S  180.*] 

B.  HiOHWATS  (I  130*)— Road  Fckd— Lachib. 
Nor  will  the  failure  of  the  city  or  village  to 
demand  payment  of  its  portion  of  said  road 
fund  for  a  series  of  years,  either  with  or  without 
knowledge  on  the  part  of  the  oflacers  of  the  city 
or  village  of  the  fact  that  the  county  is  using 
all  of  such  fund  upon  the  county  roads,  consti- 
tute laches  on  the  part  of  such  city  or  village. 

[Eld.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §  387;  Dec.  Dig.  |  130.*] 

Appeal  from  District  Court,  Boone  County ; 
Hanna,  Judge. 

Action  by  tbe  CSty  of  Albion  against  the 
County  of  Boone.  From  a  Judgment  tor 
plaintiff,  defendant  appeals.    Affirmed. 


O.  M.  Needbam,  of  Albion,  and  W.  J.  Don- 
ahue and  Jesse  L.  Root,  both  of  Omaba  (Al- 
bert &  Wagner,  of  (Columbus,  of  counsel),  for 
appellant  F.  J.  Mack,  of  Albion,  C.  E.  Spear, 
of  St  Petersburg,  Fla.,  and  John  J.  Sullivan, 
of  Omaba,  for  appellee. 

FAWGETT,  J.  From  a  Judgment  of  the 
district  court  for  ISoone  county  In  favor  of 
the  plaintiff,  a  dty  of  the  second  class,  .for 
one-half  of  the  road  tax  levied  and  collected 
by  tbe  defendant  county  upon  the  taxable 
property  within  the  limits  of  plaintiff  dty 
during  the  years  1883  to  1906,  inclusive,  ex- 
cept the  year  1902,  defendant  appeals. 

A  plea  of  res  Judicata  Is  Interposed  as  to 
all  of  the  years  prior  to  and  including  1002. 
The  allegations  In  support  of  this  plea  are 
that  In  1904  plaintiff  filed  a  claim  with  the 
county  for  certain  sums  which  it  claimed 
were  then  due  as  plaintifTs  share  of  tbe 
county  road  fund  tax ;  that  on  October  4, 1904, 
this  claim  was  adjudicated  by  allowing  the 
same  In  part  and  disallowing  it  as  to  the 
other  part;  tbat  the  amount  allowed  was 
$362.22,  which  It  is  alleged  plaintiff  accepted 
in  full  and  complete  settlement  of  all  such 
taxes  due;  and  that  It  was  understood  and 
agreed  between  plaintiff  and  defendant  that 
such  sum  was  to  be  and  was  accepted  as 
such  full  settlement  It  is  further  alleged 
that  no  appeal  was  ever  taken  from  that  ad- 
judication by  the  board.  The  reply  admits 
that  no  appeal  Was  taken  but  denies  that 
there  was  any  adjudication  by  the  board  of 
any  portion  of  Its  claim  except  the  spedflc 
item  for  the  year  1902.  Alleges  that  the 
claim  filed  by  plaintiff  at  that  time  was  item- 
ized for  the  years  1900,  1901,  and  1902; 
that  tbe  board  took  no  action  whatever  as  to 
the  dalms  of  1900  and  1901 ;  that  it  indors- 
ed on  plaintifTs  claim  the  word  "allowed" 
after  tbe  item  as  to  tbe  year  1902  and  as  to 
the  years  1000  and  1901  indorsed  the  claim 
as  follows:  "No  action  taken  on  claims  for 
1900  and  1901." 

[3]  The  plea  of  res  Judicata  must  fall  for 
two  reasons:  (1)  Tlie  record  sustains  the 
allegations  of  the  reply  as  to  tbe  action  of  the 
board  October  4,  1904,  with  respect  to  tbe 
claim  for  the  years  1900  and  1901.  (2)  Even 
if  the  officers  of  plaintiff  dty  had  attempted 
to  compromise  the  dty's  claim  against  the 
county  by  accepting  payment  of  one  year  as 
a  full  settlement  «f  all  preceding  years,  such 
attempt  would  have  been  in  excess  of  their 
powers  and  therefore  futile.  State  v.  Bisp- 
ing, 89  Neb.  100,  130  N.  W.  1034. 

[2]  It  is  urged  that  section  7,  art  0,  of  the 
Constitution,  is  a  bar  to  plaintiff's  right  to 
maintain  this  action  for  any  part  of  the  road 
fund  tax  levied  by  the  county  authorities. 
This  section  reads:  "The  Legislature  shall 
not  Impose  taxes  upon  munldpal  corpora- 
tions, or  the  Inhabitants  or  property  thereof, 
for  corporate  purposes."    We  are  unable  to 
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see  any  application  of  tbls  section  of  the 
Constitntion  to  the  case  at  bar.  The  Leg- 
islature has  not  anywhere  In  the  road  law 
under  consideration  attempted  to  "Impose 
taxes  upon  municipal  corporations."  It  has 
simply  directed  the  manner  of  distribution  of 
the  taxes  levied  by  the  duly  constituted 
county  authorities.  This  it  had  a  perfect 
right  to  do.  The  power  conferred  upon  a 
county  to  raise  a  road  fund  by  taxation  is  a 
political  power,  and  its  application,  when  col- 
lected, is  clearly  within  the  power  of  the 
Legislature. 

[4,  S]  By  the  seventh  assignment  it  is 
urged  that  plaintiff's  action  Is  barred  by  the 
statute  of  limitations.  This  assignment  Is 
not  seriously  contended  for  In  the  brief ;  the 
main  stress  upon  this  branch  of  the  case  be- 
ing laid  upon  the  eighth  assignment  that  up- 
on the  undisputed  facts  of  the  case  plaintiff 
has  been  guilty  of  such  laches  that  this  ac- 
tion ought  not  to  be  maintained.  These  two 
assignments  must  both  be  disposed  of  ad- 
versely to  plaintiff  on  the  authority  of  City 
of  Chadron  v.  Dawes  County,  82  Neb.  614,  118 
N.  W.  469,  and  the  authorlUes  there  cited. 

The  remaining  assignments  are  that  plain- 
tiffs petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action ;  that  the  find- 
ing and  judgment  of  the  district  court  are 
not  sustained  by  sufficient  evidence ;  and  that 
they  are  contrary  to  law.  If  the  assignment 
that  the  Judgment  Is  contrary  to  law  falls, 
the  other  assignments  must  also  fail.  This 
brings  VLB  to  the  controlling  question  In  the 
case :  Does  the  law,  viz.,  the  statutes  of  this 
state,  sustain  the  Judgment?  In  deciding 
this  point,  we  need  not  do  more  than  consid- 
er section  76  of  the  road  law  as  It  has  ex- 
isted from  1881  (Gomp.  St.  1881,  c  78)  to  the 
time  of  the  commencement  of  this  action. 
So  far  as  this  section  has  stood  from  1901  to 
the  present  time,  it  is  ruled  by  City  of  Chad- 
ron V.  Dawes  County,  supra.  That  case  has 
since  been  followed  in  City  of  Crawford  v. 
Darrow,  87  Neb.  494,  127  N.  W.  891,  and 
State  v.  Blsping,  supra.  We  are  satisfled 
with  the  holding  In  those  cases  and  adhere  to 
them. 

[1]  With  reference  to  section  76  (Comp. 
St  1899,  c.  78)  as  It  stood  prior  to  1901,  we 
might  well  rest  our  decision  upon  Libby  ▼. 
SUte,  69  Neb.  264,  80  N.  W.  817,  which  was 
decided  November  9,  1899.  In  the  opinion 
In  that  case  (59  Neb.  268,  80  N.  W.  818)  It 
was  said  by  Sullivan,  J.:  "In  an  earnest  en- 
deavor to  discover  the  will  of  the  lawmak- 
ing body,  we  have  followed  the  learned  coun- 
sel for  respondent  into  a  Jungle  of  enact- 
ments, ancient  and  modern,  among  which  the 
mind  loses  Itself  and  can  find  no  way  out 
The  truth  of  the  matter  Is  that  no  very  tan- 
gible evidence  of  the  legislative  purpose 
touching  the  disposition  of  money  like  that 
here  In  dispute  is  anywhere  discernible. 
And  yet  we  think  there  is  enough  to  warrant 
us  In  holding  that  section  76  of  the  road 
law  Is  applicable  to  Incorporated  mnnldpalt- 


ties,  and  that  they  are  to  be  regarded  as 
road  districts  within  the  meaning  of  that 
section."  Notwithstanding  the  warning  here 
sounded  by  the  learned  Jndge,  we  liave  again 
followed  counsel  into  this  "Jungle  of  enact- 
ments, ancient  and  modem,"  endeavoring, 
while  In  this  Jungle,  to  keep  the  mind  from 
losing  itself  and  to  find  a  clear  way  out 

The  difference  between  section  76  prior 
and  subsequent  to  1901  is  that  prior  there- 
to the  section  did  not  spedflcally  Include 
cities  of  the  second  class  and  villages  with- 
in its  requirements  that  the  county  commis- 
sioners, after  levying  the  same  rate  of  road 
tax  on  property  within  any  lncorix>rated 
city,  might  retain  one-half  of  the  tax  so  lev- 
ied and  collected  and  should  pay  the  otha 
half  to  the  council  of  said  cities  to  be  used 
for  road  purposes.  It  Is  now  argued  that 
there  being  no  statutory  provision  prior  to 
1901,  requiring  the  county  board  to  pay  over 
to  cities  of  the  second  class  and  villages  one- 
half  of  the  tax  collected  from  property  with- 
in the  corporate  limits  of  such  dty  or  vil- 
lage, plaintiff  cannot  maintain  this  action 
for  the  taxes  so  collected  for  the  years  18S3 
to  1699,  Inclusive.  We  were  quite  strongly 
Impressed  with  the  argument  of  counsel  for 
defendant  st  the  bar,  upon  this  point,  and 
In  our  tentative  consultation  at  the  close  of 
the  argument  we  were  rather  inclined  to 
the  belief  that  the  contention  would  have  to 
be  sustained;  but  upon  more  careful  consid- 
eration of  the  question,  and  after  a  pains- 
taking examination  of  the'  statutes  for  each 
year  from  1881  to  1899,  inclusive,  we  are 
constrained  to  hold  that  defendant's  conten- 
tion upon  this  point  must  also  falL 

Section  76,  as  it  stood  in  1881  (Comp.  St 
1881,  c.  78),  provides:  "In  counties  not  under 
township  organization,  one-half  of  all  the 
moneys  paid  into  the  county  treasury  in  dis- 
charge of  road  tax  shall  constitute  a  county 
road  fund,  which  shall  be  at  the  diEi>osal  of 
the  county  commissioners  for  the  general 
benefit  of  the  county,  for  road  purposes;  the 
other  half  of  all  moneys  paid  into  the  coun- 
ty treasury  In  discharge  of  road  tax,  and  all 
money  paid  in  discharge  of  labor  tax,  shall 
constitute  a  district  road  fund,  which  shall 
be  paid  by  the  county  treasurer  to  the  over- 
seer of  the  road  disdlct  from  which  It  was 
collected,  and  expended  by  him  only  for  the 
following  purposes:  First  for  the  construc- 
tion and  repair  of  bridges  and  culverts,  and 
making  fire  guards  along  the  line  of  roads. 
Second,  for  the  payment  of  damages  of  the 
right  of  any  public  road.  Third,  for  the 
payment  of  wages  of  overseers,  and  for  the 
exi)ense  of  procuring  the  necessary  guide 
boards.  Fourth,  for  the  payment  of  the 
wages  of  commissioners  of  roads,  surveyor, 
chainmen,  and  other  persons  engaged  in  lo- 
cating or  altering  any  county  road.  If  the 
road  be  finally  established  or  altered  as  here- 
inbefore provided.  Fifth,  for  work  and  re- 
pairs upon  road."  The  section  stood  thus 
until  1^1,  when,  without  other  change^  there 
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was  added  to  It  this  proviso:  "Provided,  that 
tbe  coun^  commissioners  of  conntles  not  vin- 
der  township  organization  may  levy  the  same 
rate  of  road  tax  upon  the  property  within 
any  Incorporated   city  of  the  metropolitan 
class  and  cities   of  Uie  first  class    •     •    * 
as  is  levied  npon  the  property  situated  with- 
in the  several  road -districts,  and  all  moneys 
paid  into  the  county  treasury  In  discharge 
of  road  tax  levied  npon  property  within  the 
Incorporate  limits  of  any  such  city  shall  con- 
stitute a  part  of  the  general  road  fund  of 
the  county,  and  be  subject  to  the  disposal  of 
the    comity   commissioners  for  the  general 
benefit  of  the  county  and  dty,  one-half  of 
which  shall  go  to  the  county  for  road  pur- 
poses and  one-half  to-  the  council  of  said 
cities  to  be  used  for  road  purposes."    The 
section  stood  thus  until  1899,  when  the  con- 
cluding clause  of  the  proviso  was  changed 
so  as  to  read:   "And  one-half  to  the  council 
of  said  citieB  to  be  used  under  the  direction 
and  control  of  the  board  of  park  commission- 
era  of  such  cities  in  the  construction  and 
improvements  of  roadways  in  the  system  of 
parks,    parkways   and  boulevards    of  such 
cities."    C!omp.  St.  1899,  c.  78.    At  the  next 
session  of  the  Legislature  the  provlsa  was 
again  amended  bo  as  to  include  cities  of  the 
'second  class  and  villages  with  cities  of  the 
metropolitan  and  first  class,  and  by  provid- 
ing that  one-half  of  the  tax  levied  npon  prop- 
erty within  any  incorporated  city  of  any  of 
the  classes  named  "shall  go  to  the  county  for 
road  purposes  and  one-half  to  the  council 
of  said  cities  to  be  used  for  road  purposes." 
Comp.  St  1901,  c.  78.    The  section  stood  thus 
until   1905,   when   it   was    again   amended. 
Comp.  St  1905,  c.  78,  f  76.   This  amendment 
however,  did  not  affect  cities  of  the  second 
class  and  villages,  the  provision  as  to  them 
remaining  the  same  as  it  was  fixed  In  1901; 
the  only  change  in  1905  being  as  to  cities 
of  the  metropolitan  dass,  as  to  which  the 
one-half  is  to  be  used  under  the  direction 
and  control  of  the  park  commissioners.     In 
1907  the  section  was  again  amended,  and 
portions  of  the  section  ati  it  originally  stood 
were  eliminated,  but  still  providing  that  one- 
half  of  all  such  taxes  levied  upon  property 
vrithln  any  of  the  cities  named  should,  when 
collected,  be  paid  to  the  dty  or  village  where 
levied.     And  so   the  section  has  remained 
ever  since 

A  careful  reading  of  this  section,  as  it 
appears  from  time  to  time  through  all  of  the 
years  named,  shows  that  It  was  always  the 
legislative  intent  that  only  one-half  of  the 
moneys  paid  Into  the  county  treasury  in  dis- 
cbarge of  road  taxes  should  constitute  a 
county  road  fund  which  should  be  at  the 
disposal  of  the  county  commissioners,  and 
that  as  to  the  other  half  of  the  moneys  so 
collected  it  was  always  the  intent  of  the 
Legislature  that  such  portion  should  be  used 
by  the  proper  officers  and  expended  for  the 
benefit  of  the  particular  district  from  which 
It  was  collected.   The  legislative  intent  being 


thus  clearly  ascertainable,  it  seems  to  us  to 
be  immaterial  tb^t  in  some  of  the  years  the 
section  required  the  portion  of  the  tax  col- 
lected within  any  particular  district  to  be 
paid  to  the  overseer  of  that  district,  while 
in  others  it  provided  that  it  should  be  paid 
to  the  conndl  of  an  Incorporated  city.  It  is 
dear  that  the  Legislature  never  Intended 
that  the  county  commissioners  could  levy  & 
tax  upon  all  property  in  the  county  and, 
when  that  tax  was  paid  in,  use  the  whole  of 
it  for  any  particular  roads  or  bridges  in  the 
county  It  saw  fit,  thus  compelling  certain 
districts  of  the  county  to  pay  road  taxes  up- 
on the  property  within  those  districts  with- 
out having  any  voice  in  the  distribution  or 
any  benefit  from  the  use  of  any  portion  of  it 
The  Justice  of  the  legislative  intent  is  appar- 
ent All  of  the  county  roads  in  a  county  are 
maintained  for  the  benefit  of  the  dtizens  of 
the  entire  county,  and  the  dtizens  of  the  en- 
tire county  should  contribute  something  to- 
wards the  support  of  all  of  the  roads  in  the 
county;  and  the  Legislature  in  its  wisdom 
concluded  that  it  would  be  Just  to  take  one- 
half  of  all  the  road  taxes  collected  within 
the  county  and  place  that  fund  in  the  hands 
of  the  county  commissioners  "as  a  county 
road  fund,7  to  be  used  "for  the  general  bene- 
fit of  the  county,  for  road  purposes."  Hav- 
ing done  that,  the  Legislature  felt  that,  as  to 
the  other  half  of  the  money  paid,  the  dti- 
zens who  were  required  to  pay  it  should  be 
entitled  to  have  that  portion  of  the  tax  used 
In  their  own  locality.  That  this  is  eminent- 
ly Just,  when  applied  to  incorporated  dtles 
and  villages,  is  still  more  apparent  when  we 
consider  that  dtles  and  villages,  if  the  por- 
tion which  they  recdve  from  the  road  fund 
is  not  snffident  to  keep  their  streets  and  al- 
leys in  a  reasonably  safe  condition  for  trav- 
el, not  only  by  residents  of  the  dt7  but  by 
the  Inhabitants  of  the  county  generally,  must 
raise  such  additional  sums  as  may  be  neces- 
sary to  keep  them  in  such  condition;  and 
this  additional  fund  they,  must  raise  by  a 
tax  on  property  within  thdr  corporate  lim- 
its. So  that,  while  incorporated  cities  are 
contributing  one-half  of  the  road  tax  levied 
upon  their  property  to  the  county,  for  the 
benefit  of  the  roads  and  bridges  they  receive 
nothing  from  the  county  except  the  one-half 
of  the  tax  levied  npon  their  own  property 
with  which  to  keep  their  streets  and  alleys 
in  good  condition  and  must  Uiemselves  raise 
such  additional  sums  as  may  be  required  for 
such  purpose. 

This  brings  us  to  a  consideration  of  Ubby 
V.  State,  supra,  in  which,  after  considering 
the  condition  of  the  road  law  as  it  had  ex- 
isted prior  thereto,  we  held  that  "incorporat- 
ed munldpallties  are  road  districts  within 
the  meaning  of  section  76  of  the  road  law." 
The  decision  in  that  case  was  banded  down. 
It  must  be  remembered,  prior  to  the  amend- 
ment of  1901,  at  a  time  when  cities  of  the 
second  class  and  villages  were  not  specifi- 
cally included  within  section  76  of  the  road 
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law.  Wbea  we  decided  City  of  Chadron  t. 
Dawes  Cbnnty,  snpra,  we  considered  Llbby 
T.  State,  and  particularly  that  portion  of  the 
decision  which  held  that  incorporated  munic- 
ipalities are  road  districts  within  the  mean- 
ing of  section  76,  and  held  that,  "considering 
the  question  as  a  new  one,  we  are  constrain- 
ed to  reach  the  same  determination."  In 
the  light  of  these  cases,  which  we  still  ad- 
here to,  we  hold  that  during  all  of  the  years 
in  controversy  here  plaintiff  was  entitled  to 
hare  paid  over  it  to  one-half  of  all  of  the 
road  tax  levied  and  collected  upon  property 
within  its  corporate  limits. 

The  Judgment  of  the  district  court  being 
in  harmony  with  this  holding,  it  Is  affirmed. 

LETTON,   ROSEI,   and   SHDOWIOK,   JJ., 
not  sitting. 


VIIiLAQB  OF  CEDAR  RAPIDS  ▼.  BOOMS 
COUNTY.    (No.  17,219.) 

(Supreme  Court  of  Nebraska.    Oct  17,  1913.) 

Appeal  from  District  Court,  Boone  County; 
Hanna,  Judge. 

Action  by  the  Village  of  Cedar  Rapids  against 
the  County  of  Boone.  fSrom  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

O.  M.  Needham,  of  Albion,  and  W.  3.  Donahue 
and  Jesse  L.  Root,  both  of  Omalia  (Albert  & 
Wagner,  of  Columbus,  of  counsel),  for  appellant. 
F.  J.  Mack,  of  Albion,  for  appellee. 

FAWCE'lT,  J.  The  pleadings  and  the  eTl> 
dence  in  this  case,  and  the  law  applicable  thereto 
are  In  all  respects  the  same  as  those  in  City  of 
Albion  V.  Boone  County,  143  N.  W.  749,  ex- 
cept only  as  to  the  amount  of  the  plaintiff's  claim 
and  the  amount  of  the  judgment  entered  thereon. 

For  the  reasons  stated  in  the  opinion  in  that 
case,  the  judgment  of  the  district  court  is  af- 
firmed. 

LETTON,  ROSB,  and  SEDGWICK,  JJ.,  not 
sitting. 


VILLAGE   OF    FETERSBUBG  T.   BOONE 

COUNTY.    (No,  17,220.) 
(Supreme  C!ourt  of  Nebraska.    Oct.  17,  1913.) 

Appeal  from  District  Court,  ISoone  County; 
Hanna,  Judge. 

Action  by  the  Village  of  Petersburg  against  the 
(k>unty  of  Boone.  From  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

O.  M.  Needham,  of  Albion,  and  W.  J.  Donahue 
and  Jesse  L.  Boot,  both  of  Omaha  (Albert  & 
Wagner,  of  Columbus,  of  counsel),  for  appellant 
F.  J.  Mack,  of  Albion,  for  appellee. 

FAWCETT,  J.  The  pleadings  and  the  evi- 
dence in  this  case  and  the  law  applicable  thereto 
are  in  all  respects  the  same  as  those  in  City  of 
Albion  V.  Boone  County,  143  N.  W.  749,  except 
only  as  to  the  amount  of  the  plaintiff's  claim 
and  the  amount  of  the  judgment  entered  thereon. 

For  the  reasons  stated  m  the  opinion  in  that 
case,  the  judgment  of  the  district  court  ia  af- 
firmed. 

LETTON,  ROSE,  and  SEDGWICK.  JJ..  not 

sitting. 


VILLAGE  OF  ST.  EDWARD  v.  BOONE 

COUNTT.    (No.  17,221.) 

(Supreme  Court  of  Nebraska.    Oct  17,  1913.) 

Appeal  from  District  Court  Boone  County; 
Hanna,  Judge. 

Action  by  the  Village  of  St  Edward  against 
the  County  of  Boone.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

O.  M.  Needham,  of  Albion,  and  W.  J.  Donahue 
and  Jesse  L.  Root,  both  of  Omaha  (Albert  k 
Wagner,  of  Columbi^a,  of  counsel),  for  appellant 
F.  J.  Mack,  of  Albion,  for  appellee. 

FAWCETT,  J.  The  pleadings  and  the  evi- 
dence in  this  case  and  the  law  applicable  thereto 
are  in  all  respects  the  same  as  those  in  Citr  of 
Albion  V.  Boone  County.  143  N.  W.  749,  except 
only  as  to  the  amount  of  the  plaintiffs  claim 
and  the  amount  of  the  judgment  entered  thereon. 

For  the  reasons  stated  in  the  opinion  In  that 
case,  the  judgment  of  the  district  court  is  af- 
firmed. 

LETTON,  ROSB,  and  SEDGWICK,  JJ..  not 

sitting. 
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PEOPUB  «x  rd.  TOCNG  et  al.  t.  NEDBB- 

LANBER  et  aL 
(Supreme  Court  of  Michigan.     Not.  3,   1913.) 

NOTABIES    (§   11*)— NOTABIAL    BOND— LIABILI- 
TY OF  Sttkety.    ' 

Where  a  notary,  hia  client  having  sold  real 
property  upon  contract,  indaces  the  purchaser 
to  pay  him  the  balance  of  the  consideration, 
which  he  misappropriated,  representing  that  bis 
client  desired  immediate  payment,  the  sureties 
on  his  bond  are  not  liable  because  he  prepared 
a  false  deed,  which  he  certified  under  bis  no- 
tarial seal,  where  the  deed  was  not  delivered 
until  after  the  payments  were  made;  the  false 
certificate  not  being  the  proximate  cause  of  the 
injury. 

[Ei.  Note.— For  other  cases,  see  Notaries, 
Cent.  Dig.  i|  2»-36;   Dec  Dig.  |  ll.»] 

Error  to  Qrcult  Court,  Wayne  Comity; 
Philip  T.  Van  ZUe,  Judge. 

Action  by  the  People,  on  the  relation  of 
Edvrard  Young  and  another,  against  George 
H.  Reissman,  with  whom  Joseph  Nederlander 
was  impleaded.  There  was  a  judgment  for 
plaintiff  and  defendant  Nederlander  brings 
error.    Reversed  aa  to  him. 

Argued  before  STEERB,  C.  J.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 

Bernard  Goldman,  of  Detroit  (Bumps  & 
Bishop,  of  Detroit,  of  counsel),  for  appellant 
Hearu,  Sherman  &  Chapman,  of  Detroit,  for 
appellee. 

BIRD,  J.  This  action  was  Instituted  to 
recover  for  a  breach  of  the  notarial  bond  of 
defendant  Reissman.  The  plaintiffs  had  judg- 
ment against  both  Reissman  and  his  surety, 
Nederlander,  in  the  trial  court,  and  defend- 
ant Nederlander,  who  alone  defended,  assigns 
error  thereon. 

It  appears  that  on  September  12,  1910,  de- 
fendant Reissman  sold  to  plaintiffs,  upon 
contract,  two  lots  in  the  city  of  Detroit,  for 
a  consideration  of  |1,000,  $500  of  which  was 
paid  down,  leaving  a  deferred  payment  of 
$500.  Less  than  30  days  thereafter,  Reiss- 
man sought  out  the  plaintiffs,  and  represent- 
ed to  them  that  his  client  was  desirous  of 
having  ber  money,  and  tJiat  she  was  willing 
to  discount  the  remaining  payment  $50,  if 
paid  at  once.  Plaintiffs  took  advantage  of 
this  offer  and  made  the  payment  to  Reissman, 
and  received  from  him  a  warranty  deed  of 
the  lots,  purporting  to  be  executed  by  the 
owner.  The  deed  bore  the  names  of  two 
witnesses  and  the  notarial  certificate  of  de- 
foidant  Reissman.  It  turned  out  and  aiK 
peared  to  be  conceded  on  the  trial  that  Reiss- 
man bad  no  authority  to  act  for  Elizabeth 
Auberey,  the  owner  of  the  lots,  and  that  the 
deed  was  a  forgery. 

At  the  close  of  plaintiff's  case,  the  defend- 
ant requested  a  directed  verdict    This  was 


refused,  and  a  yerdict  for  $950  was  directed 
for  the  plaintiffs.  This  action  of  the  trial 
court  Is  assigned  as  error.  The  contention  of 
the  defendant  is  that  no  recovery  could  be 
had  for  the  reason  that,  under  the  plaintiffs' 
own  proof,  it  was  shown  that  they  did  not 
part  with  their  money  in  reliance  upon  the 
genuineness  of  the  certificate  to  the  deed. 
The  general  rule  governing  actions  like  the 
present  one  against  notaries  and  their  sure- 
ties Is  stated  as  follows:  "If  the  officer  who 
takes  an  acknowledgment  makes  a  false  cer- 
tificate, an  action  on  his  official  bond  for  the 
damages  sustained  by  reason  thereof  will  lie 
against  him  or  his  sureties,  though  it  seems 
that  such  recovery  may  be  had  only  where 
the  damages  sustained  are  the  proximate 
result  of  the  false  certificate."  1  Cyc.  628; 
Wyllls  V.  Haun,  47  Iowa,  614 ;  Oakland  Sav- 
ings Bank  y.  Murf ay,  68  Cal.  455,  9  Pac.  843 ; 
Nolan  V.  Labatut,  117  La.  431,  41  South.  713; 
People  V.  Butier,  74  Mich.  643,  42  N.  W.  273. 

Mrs.  Young  testified  that  she  paid  the  $450, 
the  balance  on  the  contract,  on  September 
28th,  and  that  when  she  did  so,  Reissman 
gave  her  a  receipt  therefor  and  advised  ber 
that  be  would  have  the  deed  recorded  and 
bring  It  to  her.  The  next  day,  on  September 
29th,  he  delivered  the  deed  as  promised,  and 
that  was  the  first  time  she  bad  seen  it '  Un- 
der ber  own  testimony,  it  Is  obvious  that 
she  did  not  pay  the  money  In  reliance  upon 
any  official  act  of  Reissman;  but  that  she 
did  pay  It  upon  his  unofficial  statements  and 
promises.  When  she  parted  with  her  money, 
she  bad  not  yet  seen  the  notarial  certificate, 
and  it  does  not  appear  that  she  knew  Reiss- 
man was  a  notary  public  In  fact  it  does 
not  appear  from  the  record  that  the  deed 
was  actually  prepared  at  the  time  she  made 
the  payment  Had  Reissman  absconded  im- 
mediately after  receiving  the  payment  and 
not  delivered  the  forged  deed,  the  position  of 
plaintiff  with  reference  to  her  money  would 
have  been  the  same.  That  plaintiffs  were 
grossly  defrauded  by  Reissman  does  not  ad- 
mit of  doubt,  but  defendant  Nederlander, 
as  surety,  must  not  be  made  to  suffer  there- 
for unless  some  act  of  Reissman  as  notary 
has  deceived  and  defrauded  them.  The  sure- 
ty would  not  be  liable  to  the  plaintiffs  for 
the  fraud  of  Reissman  as  an  indlvlduaL  The 
undertaking  of  the  surety  was  one  "for  the 
faithful  discharge  by  said  George  R.  Reiss- 
man of  the  duties  of  his  office  without  fraud 
as  a  notary  public"  The  failure  of  the  plain- 
tiffs to  show  that  the  loss  sustained  by  them 
was  the  proximate  result  of  Relssman's  of- 
ficial misconduct  or  fraud  renders  their  case 
against  the  surety  wltbout  merit 

For  this  reason  the  judgment  against  the 
surety  must  be  reversed,  with  no  new  trial 
granted. 
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CITY  or  DICKINSON  v.  WHITE  et  al. 

(Supreme  Court  of  North  -  Dakota.     June   18, 

1»13.     On  Rehearing,  Oct  22,  1913.) 

(ByUabu»  ly  the  Court.) 

1.  SUFFICIKNCT   OF    EVIDENCE. 

In  an  action  by  a  municipality  upon  the 
official  bond  of  its  treasurer  to  recover  for  al- 
leged defalcations,  a  jury  was  waived,  and  the 
trial  court  found  that  during  the  treasurer's 
second  term  he  was  short  in  the  sum  of  $645.11, 
and  that  during  his  third  term  the  aggregate 
shortages  amounted  to  more  than  the  penalty  in 
the  bond,  and  he  allowed  a  recovery  for  such 
latter  shortages  in  the  sum  of  $2,000^  the  pen- 
alty of  the  bond,  with  interest.  Evidence  ex- 
amined, and  held  amply  sufficient  to  sustain 
such  findings. 

2.  Evidence  (§  833*)— Municipai.  Cobpoba- 

TIONS      (§      173*)— <;;iTY     TBEASUEEE— ACTIOW 

ON   Official   Bond. 

Plaintiff,  instead  of  introducing  the  books 
of  the  city  in  evidence  for  the  purpose  of  es- 
tablishing the  shortages  alleged,  proved  the 
same  by  introducing  in  evidence  certain  receipts 
given  by  its  treasurer  to  the  county  treasurer 
for  sums  paid  by  the  latter  to  the  former  as 
the  proceeds  of  taxes  collected  and  belon^ng 
to  the  city,  and  it  followed  this  proof  by  omcial 
reports  made  by  its  treasurer  to  the  mayor 
and  city  council  wherein  lesser  amounts  were 
reported.  Sufficient  foundation  was  laid  for 
the  introduction  of  these  receipts  and  reports. 
Beld,  that  such  testimony  made  a  prima  facie 
case  for  the  city  as  against  both  the  treasurer 
and  his  surety.  The  prima  facie  case  thus  es- 
tablished is  fully  corroborated  by  the  testi- 
mony of  its  ez-treasurer  and  other  witnesses. 
Held,  that  such  proof  was  competent  and  amply 
sufficient  to  establish  the  alleged  shortages. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  $S  1247-1257,  1259-1265 ;  Dec.  Dig. 
i  333  ;*  Municipal  Corporations,  Cent.  Dig.  §§ 
§99-409;   Dec.  Dig.  |  173.*] 

3.  Appeal  and  Erbob  ({  750*)— Absionments 
OF  Erbob— Complaint. 

The  question  of  the  sufficiency  of  the  com- 
plaint to  state  a  cause  of  action  is  not  chal- 
lenged by  certain  assignments  of  error  merely 
attacking  certain  findings  as  not  supported  by 
the   evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3074rn3083;  Dec.  Dig.  S 
750.*] 

4.  Municipal  Cobfobations  (§  173*) — Ac- 
tion ON  Official  Bond  —  Pbesumption — 
Application. 

A  shortage  shown  to  exist  at  a  certain 
time  will,  in  the  absence  of  proof  to  the  con- 
trary, be  presumed  to  have  arisen  on  account  of 
defalcations  occurring  during  that  term  of  office, 
and  not  to  include  shortages  occurring  in  pre- 
vious terms. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $|  399-409 ;  Dec  Dig. 
i  173.*] 

5.  Municipal  Cobpobations  (|  173*)— City 
Treasurer  —  Official  Bond  — Release  op 
Sureties. 

The  evidence  discloses  that  defendant 
White,  the  ex-treasurer  of  the  plaintiff,  and  the 
principal  in  the  bond  sued  upon,  was  also  coun- 
ty auditor  of  S.  county,  and,  to  cover  up  an 
admitted  shortage  in  his  account  as  city  trea- 
surer existing  on  July  14,  1909,  he  issued  a 
fraudulent  county  warrant,  payable  to  another, 
and  indorsed  the  payee's  name  upon  the  back, 
and  on  such  date  deposited  the  same  in  the 
First  National  Bank  of  Dickinson;  such  bank 
giving  him  credit  as  city  treasurer  on  its  books 
for  said  amount     The  trial  court  found,  and 


snch  finding  is  supported  by  aqiple  evidence, 
that  the  bank  received  such  warrant  merely  for 
collection,  and  that  thereafter  on  discovering 
the  fraudulent  character  of  the  warrant  they 
charged  such  credit  off  its  books  bj  debiting 
White  as  city  treasurer  with  the  amount  of 
such  warrant  Beld,  that  the  above  transac- 
tion did  not  operate  to  liquidate  such  shortage 
so  as  ta  exonerate  White  s  surety  on  his  offi- 
cial bond. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i|  399-109;  Dec.  Dig. 
S  173.*] 

6.  Penalty  of  Official  Bond— Intebesi. 

The  trial  court  allowed  plaintiff  interest  at 
the  rate  of  7  per  cent  per  annum  on  the  amount 
of  such  shortage  shown  to  exist  from  the  ex- 
piration of  White's  term  in  which  snch  sbort- 
ages  arose.  Held,  that  such  allowances  were 
sufficiently  favorable  to  appellant.  The  fact 
that  the  recovery,  including  interest,  exceeded 
the  penalty  of  the  bond  does  not  render  the  al- 
lowance oi  interest  unwarranted. 

On  Rehearing. 

7.  Municipal  Cobpobations  ({  173*)— Crrr 
Tbeasubeb  —  Action  on  Official  Bond  — 
Sufficiency  of  Evidence. 

Upon  a  rehearing  and  a  reconsideration  of 
the  evidence  relative  to  the  extent  of  a  shortage 
which  occurred  in  White's  account  with  the  city 
of  Dickinson  during  his  last  term,  held,  that 
such  evidence  is  insufficient  to  support  a  find- 
ing that  such  shortage  amounted  to  $2,150. 
The  fair  import  of  the  testimony  warrants  a 
finding  merely  that  such  sum  constitutes  the 
aggregate  amount  of  all  shortages  occurriiig  in 
that  and  the  two  prior  terms.  A  new  trial  is 
accordingly  ordered,  unless  plaintiff  elects,  with- 
in 30  days  from  the  date  of  filing  the  remittitur, 
to  remit  from  the  judgment  the  portion  in  ex- 
cess of  $2,050,  with  interest  and  costs;  the 
cause  of  action  to  recover  for  the  shortage  of 
$100  shown  to  have  occurred  during  the  first 
term  being  barred  by  the  statute  of  limitations. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i|  399-409 ;  Dec  Dig. 
I  173.*] 

8.  Municipal  Cobpobations  (§  173*)— Actios 
ON  Official  Bond — Pbesumption— Appli- 
cation. 

The  presumption  that  a  shortage  shown  to 
exist  in  a  certain  term  is  presumed  to  have  oc- 
curred during  that  term  is,  for  reasons  atafed, 
held  not  applicable. 

[Ed.  Note. — For  other  cases,  see  Manicipal 
Corporations,  Cent  Dig.  {f  399-409 ;  Dec  Dig. 
{  173.*] 

9.  OFFICEBS  (J  131*) — IdABILITY  ON  OFFICIAL 

Bonds— Intebest. 

On  such  rehearing  we  recede  from  the 
views  expressed  in  our  former  opinion  relative 
to  the  time  from  which  interest  may  be  com- 
puted, and  it  is  held  as  against  sureties  on  of- 
ficial bonds  that  interest  may  be  reckoned  only 
from  the  date  of  notice  to  the  sureties  of  the 
breach,  or  from  the  date  of  a  demand  on  them 
to  make  good  such  breach.  No  notice  or  de- 
mand having  been  shown,  interest  is  allowed 
only  from  the  date  the  action  was  commenced. 

[Ed.  Note. — For  other  cases,  see  Officers.  Cent 
Dig.  Si  229-234;   Dec  Dig.  {  131.*] 

Appeal  from  District  Conrt,  Stark  County: 
Crawford,  Judge. 

Action  by  the  City  of  Dickinsoii,  a  munici- 
pal corporation,  against  J.  S.  White  and 
the  Northern  Trust  Company,  a  corporation. 
From  judgment  for  plaintiff,  the  Northern 
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Trust  Company  appeals.    Affirmed  on  condl- 
tion. 

Pierce^  Tenneson  &  Cnpler,  of  Fargo,  for 
appellant  H.  A.  Burgeson  and  T.  F.  Mar- 
tha, both  of  Dickinson,  for  respondent 

FISK,  J.  The  city  of  Dickinson  sues  to 
recover  against  J.  S.  White,  Its  ex  dty  treas- 
urer, and  against  his  surety,  the  Northern 
Trust  Company,  upon  certain  official  bonds 
given  by  the  said  White  as  such  city  treas- 
urer; it  being  plaintiff's  contention  that  the 
said  White  defaulted  and  failed  to  account 
for  city  funds  collected  and  receired  by  him 
in  his  said  official  capacity.  The  defendant 
Wlilte  was  not  served  with  process,  and 
made  no  appearance  In  the  action,  and  the 
Northern  Trust  Company  alone  appeals. 

A  jury  was  waived,  and  the  cause  tried  to 
the  court,  resulting  In  findings  and  conclu- 
sions favorable  to  the  plaintiff  on  the  second 
and  third  causes  of  action,  but  holding  that 
the'  first  cause  of  action  was,  at  the  time 
this  action  was  commenced,  barred  by  the 
statute  of  limitations. 

The  statement  of  facts  in  appellant's  brief 
is  substantially  correct,  and  we  quote  from 
the  same  as  follows: 

"The  defendant  J.  S.  White  was  elected 
treasurer  of  the  dty  of  Dickinson  for  three 
successlte  terms  of  two  years  each,  com- 
mendng  in  April,  1904,  and  ending  In  April, 
1910.  'He  executed  his  three  offidal  bonds, 
one  dated  April,  1904,  the  second  dated  April, 
1906,  and  the  third  dated  April,  1908,  each 
covering  a  period  of  two  years  from  its  date, 
and  eadi  for  the  sum  of  $2,000.  The  de- 
fendant the  Northern  Trust  Company  was 
surety  upon  each  of  these  three  bonds.  In 
April,  1911,  the  city  of  Dickinson  commenced 
this  action  upon  aU  three  bonds  to  recover 
an  alleged  shortage  in  the  accounts  of  said 
White.  White  was  also  city  treasurer  from 
1900  to  April,  1904;  but  the  Northern  Trust 
Company  was  not  surety  on  his  bond  during 
that  period. 

"The  first  cause  of  action  is  based  upon 
the  bond  dated  April,  1904,  to  which  the 
Northern  Trust  Company  answered,  denying 
that  any  shortage  existed,  and  also  pleading 
the  statute  of  limitations.  As  the  court 
found  that  the  first  cause  of  action  was  bar- 
red by  the  statute  of  limitations,  a}l  allega- 
tions of  the  complaint  and  answer  with  ref- 
erence to  the  first  cause  of  action,  as  well 
as  Exhibits  7,  8,  11,  and  12,  and  testimony 
offered  In  connection  with  same,  are  imma- 
tArlaL 

"The  second  cause  of  action  is  based  on 
the  bond  executed  in  April,  1906,  which  is 
the  same  in  form  as  Exhibit  A.  Paragraph 
6  of  the  second  count  of  the  complaint  alleg- 
es 'that  the  defendant  J.  8.  White  did,  dur- 
ing his  said  term  of  office  and  in  his  capacity 
as  such  officer,  collect  aa  taxes  various  sums 


of  money,  amounting  in  the  aggregate  to  the 
sum  of  $6,285.11,  and  that  of  this  said 
amount  the  said  J.  S.  White  accounted  for 
and  paid  over  to  the  plaintiff  the  sum  of  $5,- 
640,'  making  an  alleged  shortage  of  $645.11 
under  the  second  cause  of  action.  This  was 
denied  by  the  Northern  Trust  Company. 

"The  third  cause  of  action  is  based  on  the 
bond  executed  in  April,  1908,  which  is  the 
same  in  form  as  Exhibit  A,  and  paragraph 
6  of  the  third  count  of  the  complaint  alleges 
that  said  White  failed  to  account  for  the 
sum-  of  $909.88  for  taxes  collected,  and  fur- 
ther alleges:  That  the  said  J.  8.  White,  in 
his  capadty  of  said  officer  and  under  color 
thereof,  did  deposit  to  his  credit  as  dty 
treasurer  a  number  of  worthless  warrants 
purporting  to  have  been  drawn  on  Stark 
county.  North  Dakota,  the  said  warrants  hav- 
ing been  repudiated  by  said  Stark  county, 
and  the  same  were  returned  by  banks  holding 
same  as  deposits  to  the  said  defendant  J. 
S.  White,  as  dty  treasurer,  and  same  were 
charged  to  the  plaintiff,  together  with  inter- 
est thereon,  amounting  to  the  sum  of  $6,807.- 
96.  A  list  of  said  purported  warrants  is 
hereto  attached,  and  marked  Exhibit  D  and 
made  a  part  hereof.'  Exhibit  D,  so  far  as 
material,  refers  to  warrant  of  Stark  county 
No.  12,627,  for  $2,150,  alleged  to  have  been 
deposited  iu  the  First  National  Bank  of 
Dickinson  on  July  14,  1909.  The  allegations 
of  this  paragraph  were  denied  by  the  answer 
of  the  Northern  Trust  Company. 

[1]  "To  prove  the  alleged  shortage  under 
the  second  count  plaintiff  offered  in  evidence 
Exhibit  9,  purporting  to  be  a  report  of  J.  S. 
White  to  the  city  coundl  for  March,  1908, 
and  Exhibit  13,  which  purports  to  be  a 
receipt  by  White  to  the  county  treasurer  dat- 
ed March  31,  1908,  for  taxes. 

"To  prove  the  alleged  shortage  under  the 
third  count  plaintiff  offered  in  evidence  Ex- 
hibit 10,  purporting  to  be  a  report  by  White 
to  the  dty  coundl  for  February,  1909,  and 
Exhibit  14,  which  purports  to  be  a  receipt 
by  White  to  the  county  treasurer  dated  Feb- 
ruary 23,  1909.  Also  under  the  third  count 
plaintiff  offered  in  evidence  Exhibit  16,  pur- 
porting to  be  a  warrant  for  $2,150,  the  slip 
showing  its  deposit  to  the  credit  of  J:  S. 
White,  City  Treasurer,  marked  19,  the  debit 
slip  of  the  bank  marked  Exhibit  20,  and  the 
page  of  the  cashbook  of  the  dty  marked  Ex- 
hibit 21,  all  of  which  were  objected  to.  Ex- 
hibits 20  and  21  were  made  February  10, 
1910.  White  ceased  to  act  as  city  treasurer 
December  16,  1909. 

"The  purported  reports  of  White  to  the 
dty  coundl.  Exhibits  9  and  10,  were  received 
In  evidence  over  objectious  that  they  were  In- 
competent, not  the  best  evidence,  and  shown 
to  be  mere  copies.  The  books  of  the  dty  or 
of  White  were  not  produced  In  court  nor 
offered  in  evidence;  The  purported  receipts 
to  the  county  treasurer.  Exhibits  13  and  14, 
were  received  in  evidence  over  objection  that 
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they  were  Incompetent,  and  no  proper  fonnd- 
ation  laid. 

"There  was  no  further  evidence  of  short- 
ages than  that  alleged  to  have  been  caused 
by  these  Exhibits  9,  10,  13,  and  14,  and  the 
court  found  that  under  the  second  cause  of 
action  a  shortage  of  $645.11  had  been  proved 
to  exist  In  March,  1908,  and  that  a  shortage 
of  $841.68  had  been 'proved  to  exist  under 
the  third  cause  of  action  In  February,  1909. 
The  court  further  found  with  reference  to  the 
third  cause  of  action  that  on  July  14,  1909, 
the  date  the  warrant  was  deposited,  and 
credited  by  the  bank  to  White's  account,  be 
was  short  In  his  accounts  in  excess  of  the 
sum  of  $2,150.  The  court  does  not  find  bow 
or  when  such  shortage  was  caused,  nor  its 
amount,  and  It  must  have  included  the 
amounts  stated  above,  as  the  court  found 
that  they  existed  prior  to  July  14,  1909.  The 
only  testimony  In  any  way  supporting  such 
finding  was  that  of  J.  S.  White,  which  was 
objected  to  by  us,  and  is  indefinite  and  un- 
certain. 

"Exhibit  15  was  received  in  evidence  over 
objection  that  it  was  incompetent.  Irrelevant, 
and  immaterial,  not  proved  to  be  a  forgery, 
and  on  the  further  ground  that  It  had  been 
purchased  by  the  First  National  Bank  of 
Dickinson  from  White,  and  was  the  property 
of  said  bank,  and  that  the  bank  had  no  right 
or  authority  to  diarge  it  back  to  the  dty. 

"J.  S.  White  kept  an  account  at  the  First 
National  Bank  of  Dickinson  in  the  name  of 
'J.  S.  White,  Caty  Trs.,'  and  the  warrant  Ex- 
hibit 15  was  received  from  White  by  Alphon- 
zo  HUllard,  the  president,  on  July  14,  1909. 
The  deposit  slip,  Exhibit  19,  was  made  out, 
and  the  amount  of  the  deposit,  including 
ESxhlbit  15,  was  credited  to  White's  account, 
as  city  treasurer. 

"T.  Arthur  Tollefson,  who  testified  for  plain- 
tlfl,  has  been  assistant  cashier  of  the  First 
National  Bank  of  Dickinson  since  Novem- 
ber, 1908,  and  succeeded  White  as  city  treas- 
urer. He  testified  that  it  was  the  custom 
of  the  bank  to  carry,  as  cash  items,  warrants 
taken  by  the  bank  under  the  same  drcnm- 
stances  as  Exhibit  15,  and  then  take  the  lot 
of  warrants  after  they  are  registered  by  the 
county  treasurer  and  put  them  into  'loans  and 
discounts';  that  this  was  done  with  Exhibit 
15,  and  that  such  warrants,  even  while  car- 
ried as  cash  items,  and  before  they  were 
placed  in  the  loans  and  discount  ledger,  be- 
longed to  the  bank.  EzMblt  16  was  deposit- 
ed July  14,  1909,  and  was  presented  by  the 
bank  to  the  county  treasurer  on  the  same 
day,  and  registered  by  him  for  payment  It 
was  not  'charged  back'  by  the  bank  until 
February  10,  1910,  and  then  the  account 
of  'J.  S.  White,  City  Trs.,'  was  debited  with 
the  amount  shown  by  Exhibit  20.  On  that 
date  and  after  the  amount  of  the  slip  ESx- 
hlblt  20  was  charged  against  the  account  the 
city  still  had  a 'balance  there,  and  it  Is  shown 
by  White's  bank  book.  Exhibit  Al  that  he  had 
$0.0,396.90  in  that  account  on  September  1, 


1909,  wliich  was  subsequent  to  tbe  date  the 
court  fonnd  all  of  the  alleged  shortages  to 
have  occurred. 

"The  court  found  that  plalntMT  was  enti- 
tled to  recover  $645.11  and  Interest  from  May 
1,  1908,  upon  the  second  count  and  bond,  and 
$2,000  and  Interest  from  May  1,  1910,  on  the 
third  count  and  bond,  or  a  total  of  $3,018.30 
on  the  two  bonds.  Judgment  was  entered 
against  the  Northern  Trust  Company  accord- 
ingly on  November  30,  1911.  A  statement  of 
the  case  was  duly  settled  by  the  Northern 
Trust  Company,  and  this  appeal  taken  from 
the  Judgment  The  errors  assigned  for  rever- 
sal are  insufficiency  of  the  evidence  and  er- 
rors of  law  in  the  admission  and  exclusion  of 
evidence." 

The  asslgments  of  error  relied  on  by  appel- 
lant wlU  be  considered  In  the  order  in  which 
they  are  presented  in  Its  printed  brief. 

[2]  Assignments  numbered  1,  2,  and  12  re- 
late to  certain  rulings  of  the  trial  court  ad- 
mitting In  evidence  Exhibits  9,  10,  13,  and 
14.  This  proof  was  offered  for  the  parpose  of 
proving  the  default  of  $645.11  alleged  in  the 
second  cause  of  action,  and  the  default  of 
$009.88  alleged  in  the  third  cause  of  action. 
Exhibits  13  and  14  are  receipts  given  by 
White  as  city  treasurer  to  the  county  treas- 
urer for  moneys  received  by  the  former  from 
the  latter.  White  signed  sndi  rectipta,  and 
they  were  shown  to  be  records  in  tbe  ofliee 
of  the  county  treasurer.  Such  exhibits  are 
as  follows: 

Exhibit  13. 

"No.1134.    aty  Treasurer's  Office.    $6,28SJ1. 
"aty  of  Dickinson,  N.  D.,  March  31,  190a 
"Received  of  John  Rlessbeck,  Co.   Treas- 
urer,   sixty-two    hundred    eighty-five     and 
^Vioo  dollars  taxes. 

"J.  S.  White,  aty  Treasurer." 

Exhibit  14. 
"No.  1203.    City  Treasurer's  Office.    $909.88. 

"City  of  Dickinson,  N.  D.,  Feb.  23,  1909. 

"Received  of  John  Rlessbeck,  Co.  Treas- 
urer, nine  hundred  and  nine  and  *Vioo  dol- 
lars taxes.        J.  S.  White,  City  Treasarer." 

These  receipts  fninlsh  prima  fade  evi- 
dence of  the  fact  that  White,  as  dty  treas- 
urer, received  from  the  county  treasurer  the 
amounts  therein  mentioned.  Sections  729S, 
7299,  R.  O.  1005.  It  was  White's  duty  to 
give  re<;elpts  for  moneys  thus  received.  Sec- 
tion 2711,  R.  C.  1905.  AppeUant's  counsel 
does  not  controvert  the  correctness  of  the 
above  proposition;  but  they  Contend  that 
this  was  not  the  proper  method  of  proving 
the  alleged  shortages.  PlaintUI,  after  intrxj- 
duclng  the  above  receipts,  offered  in  evidence 
Exhibits  9  and  10,  which  consist  of  reports 
made  by  White,  as  dty  treasurer  to  the 
mayor  and  dty  council  of  Diddnaon  on 
March  31,  1908,  and  on  February  27,  1909, 
purporting  to  show  the  recdpts  and  disburse- 
menta  made  by  tiim  as  snch  dty  treasurer 
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for  the  months  of  March,  1908,  and  Febm-I 
ary,  1909,  respectively,  and  In  which  retorts 
WUte  accounts  and  reports  for  the  sum  of 
only  16,640  for  moneys  received  from  the 
county  treasurer  for  taxes  in  March,  1908, 
whereas,  Exhibit  13  shows  that  he  received 
$6,285.11,  making  a  difference  of  $645.11  as 
found  by  the  trial  court  in  its  fifth  finding 
of  fact;  and  by  Exhibit  10  be  accounts  for 
and  reports  as  having  received  from  the 
county  treasurer  the  sum  of  only  $67.20, 
whereas,  by  the  receipt  Exhibit  14  he  admits 
that  he  received  $909.88,  making  a  difference 
of  $842.68.  Counsel  for  appellant  urge  that 
this  method  of  proving  shortages  is  improp- 
er, and  that  plaintiff  should  have  shown  the 
total  amount  of  money  received  and  ex- 
pended by  White  during  the  terms  of  the 
bonds,  or  either  of  them,  and  they  emphasize 
the  fact  that  there  was  no  proof  offered  as 
to  what  amount  White  had  paid  over  and 
accounted  for  to  liis  successor  in  office,  nor 
of  the  amount  for  which  he  thus  should  have 
paid  oat  and  accounted  for,  and  that  the 
books  of  the  city  were  not  offered  in  evi- 
dence or  produced  in  court  tor  the  purpose 
of  showing  these  facts.  They  also  contend 
that  Exhibits  9  and  10  were  improperly  re- 
ceived in  evidence,  as  they  were  not  the 
original  records,  and  were  incompetent  and 
not  the  best  evidence,  and  no  foundation  had 
been  laid  for  their  introduction.  We  think 
appellant's  contentions  are  untenable.  The 
proof  offered  by  the  plaintiff,  in  the  absence 
of  any  showing  to  the  contrary,  constituted 
prima  fade  evidence  that  White  had  not  ac- 
counted for  the  moneys  thus  received  by  him 
as  shown  by  said  Exhibits  13  and  14,  and 
that  there  were  therefore  shortages  in  the 
sums  above  mentioned.  While  the  method 
of  proof  suggested  by  appellant's  counsel  of 
establishing  such  alleged  shortages  would 
be  proper  and  perhaps  preferable,  such  meth- 
od is  not  the  sole  and  only  method-  of  proving 
such  facts,  and  it  was  perfectly  proper  for 
plaintiff  to  show  that  White  had  receipted 
for  spedflc  moneys  belonging  to  the  dty,  and 
had  reiwrted  to  the  mayor  and  dty  council 
lesser  amounts  than  those  for  which  he  had 
thus  receipted.  As  before  stated.  In  the  ab- 
sence of  proof  to  the  contrary,  this  consti- 
tuted prima  fade  evidence  of  the  existence 
of  shortages  and  the  amount  thereof,  and,  if 
such  shortgages  had  been  subsequently  made 
up  or  adjusted,  such  fact  could  have  been 
shown  by  the  defendant 

Snflldent  foundation  for  the  introduction 
of  all  of  the  exhibits  aforesaid  was  laid  by 
the  testimony  of  White,  who  identified  all 
of  such  exhibits  as  the  recdpts  and  reports 
made  and  signed  by  him,  and  that  the  differ- 
ence In  the  amounts  recdved,  and  reported 
as  having  been  received,  has  never  been 
made  up.  Exhibits  9  and  10  are  the  original 
reports  made  by  White,  as  dty  treasurer, 
and  the  objections  to  their  introduction  in 
evidence  were  dearly  untenable.  The  fact 
that  In  making  such  reports  the  data  there- 


for was  taken  or  copied  from  the  books  kept 
by  him  as  dty  treasurer  does  not  render 
them  Inadmissible  as  secondary  evidence. 
They  were  made  pursuant  to  official  duty 
and  were  originals  and  not  mere  copies. 

White  distincUy  testified  that  the  differ- 
ence in  the  receipts  as  shown  by  Exhibits 
13  and  14  and  by  these  reports.  Exhibits  9 
and  10,  were  never  made  up  by  him,  and 
he  is  corroborated  in  this  by  the  testimony 
of  B.  O.  HUl,  the  dty  auditor,  and  by  T. 
Arthur  Tollefson,  the  dty  treasurer.  We 
conclude  that  the  findings  of  fact  numbered 
5  and  8,  the  correctness  of  which  are  chal- 
lenged by  the  above  assignments,  are  amply 
supported  by  the  evidence.  By  finding  8 
the- trial  court  also  found  that  on  July  14, 
1909,  a  shortage  existed  in  White's  account 
of  a  sum  in  excess  of  $2,150,  and  such  find- 
ing is  the  basis  for  assignments  of  error  8, 
9,  and  12. 

[3]  In  support  of  these  assignments  coun- 
sel for  appellant  contend  that  the  complaint 
fails  to  state  a  cause  of  action,  in  so  far 
as  the  item  of  $2,150  is  concerned.  We 
quote  from  their  brief:  "It  alleges  that  the 
warrant  was  deposited  by  White  to  bis 
credit  as  dty  treasurer,  and  that  afterwards 
it  was  repudiated  by  Stark  county,  and 
charged  back  against  the  account  by  the 
bank.  The  dty  could  suffer  no  damage  by 
this  transaction,  for  it  received  credit  for 
the  amount  of  title  warrant  when  it  was  de- 
posited, and  the  credit  was  only  balanced  by 
the  debit  when  the  warrant  was  charged 
back.  If  the  defendant  is  liable  to  plaintiff. 
It  must  be  by  reason  of  a  shortage  in  White's 
accounts.  The  deposit  and  ciiarging  back  of 
the  warrant  was  Immaterial  without  an  al- 
legation that  there  was  then  a  shortage  in 
White's  accounts.  The  complaint,  therefore, 
fails  to  state  a  cause  of  action,  and  does  not 
support  finding  7,  and  for  this  reason  the 
Judgment  must  in  any  event  be  modified." 

What  we  deem  to  be  a  conclusive  answer 
to  such  contention  is  the  fact  that  such  as- 
signments do  not  challenge  the  suffidency  of 
the  complaint  at  all;  but  they  merdy  chal- 
lenge the  suffidency  of  the  evidence  to  sus- 
tain the  said  eighth  finding,  and  the  cor- 
rectness of  the  trial  court's  rulings  on  cer- 
tain objections  interposed  by  defendant  to 
certain  questions  asked  the  witness  White, 
and  in  receiving  his  answers  thereto,  by 
which  testimony  White  admitted  that  he  had 
used  the  dty's  money  to  an  amount  in  ex- 
cess of  $2,150,  and  that  the  void  county  war- 
rant, Exhibit  15,  was  deposited  to  cover  the 
shortage  thereby  occasioned.  We  think 
White's  testimony  was  clearly  competent, 
and  is  amply  suffident  to  Justify  the  court's 
finding  No.  8,  to  the  effect  that  there  existed 
a  shortage  in  White's  account  with  the  dty 
on  July  14,  1909,  of  over  $2,150,  and  that 
such  shortage  does  not  Indude  the  amount 
alleged  and  found  to  have  been  embezzled 
from  the  dty  by  such  witness  during  bis 
previous  terms.  p,^  ,,^^^  ^^  GoOg le 
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[4]  It  will  be  presnmed,  in  the  absence  of 
proof  to  tbe  contrary,  and  none  is 'disclosed 
in  this  record,  that  the  shortage  thus  shown 
to  exist  in  July,  1909,  was  created  during 
that  term,  and  the  burden  was  on  defendant 
of  showing  that  it  was  created  during  a  prior 
term.  Board  of  Commissioners  of  Pine  Coun- 
ty y.  Wlllard,  39  Minn.  126,  39  N.  W.  71,  1 
L.  R.  A.  118,  12  Am.  St  Rep.  622;  McMullen 
V.  Wlnfleld,  etc.,  64  Kan.  298,  67  Pac.  892,  56 
L.  R.  A.  924,  91  Am.  St  Rep.  236;  Kelly  t. 
State  of  Ohio,  etc.,  25  Ohio  St  567;  Hetten 
T.  Lane,  43  Tex.  279;  Board  of  Education  t. 
Robinson,  81  Minn.  305,  84  N.  W.  105,  83  Am. 
St  Rep.  374. 

Assignment  numbered  13  is  closely  related 
to  the  subject-matter  covered  in  the  last  -as- 
signments of  error,  and  may  properly  be 
here  considered.  It  is  contended  under  this 
assignment  that  the  amount  of  the  alleged 
shortage  on  July  14,  1909,  was  not  shown, 
nor  was  it  shown  how  or  when  it  was  caused, 
and  that  consequently  such  shortage  must  be 
deemed  to  haye  Included  therein  all  prior 
shortages.  While  It  is  true  the  testimony 
does  not  disclose  the  exact  amount  of  such 
shortage,  it  does  disclose  that  it  was  In  ex- 
cess of  $2,150.  As  we  haye  aboye  decided, 
such  shortage  will  be  presumed  to  haye  aris- 
en during  the  current  official  term  in  which 
It  was  discovered,  and  this  precludes  us  from 
holding  that  such  shortage  embraces  the 
items  shown  to  have  been  converted  or  em- 
bezzled during  White's  prior  terms  of  office. 
But  as  to  the  item  of  $841.68,  which  shortage 
took  place  in  February,  1909,  it  may  have 
been  included  in  the  larger  amount  shown 
to  have  existed  in  the  following  July.  How- 
ever, such  fact  may  be  conceded,  and  still 
the  finding  of  fact  No.  8  must  remain  undis- 
turbed, as  it  in  no  manner  tends  to  prejudice 
this  appellant,  for  the  reason  that  the  total 
recovery  allowed  under  the  third  cause  of 
action  was  $2,000,  the  amount  of  the  bond, 
with  interest. 

[6]  Assignments  3  to  7,  inclusiye,  relate  to 
the  transaction  between  White  and  the  bank 
whereby  the  former,  as  city  treasurer,  de- 
posited in  the  latter  on  July  14,  1909,  Exhibit 
16,  being  the  fraudulent  county  warrant  for 
$2,150,  which  was  credited  to  White's  account 
and  subsequently  charged  oft  by  the  bank. 
Appellant's  contention  as  to  the  legal  effect 
of  such  transaction  is  stated  In  Ita  brief  as 
follows:  "It  is  onr  contention  (1)  that  the 
bank  purchased  the  warrant,  and,  having  ac- 
quired title  to  it,  could  not  legally  charge  it 
back;  (2)  that  whether  the  warrant  was 
purchased  or  merely  taken  for  collection,  the 
bank  dealt  with  White  as  an  indivldiial  in 
receiving  it  from  him,  and  the  credit  to  the 
dty'B  account  was  a  distinct  and  voluntary 
act  on  the  part  of  the  bank,  done  for  White's 
accommodation ;  and  (3)  that,  if  the  warrant 
was  repudiated  by  Stark  county,  the  bank 
might  recover  the  amount  from  White,  but 
could  not  legally  recover  it  from  the  dty,  or 


charge  It  against  the  account  of  the  city, 
and  render  the  Northern  Trust  Company  li- 
able." 

Appellant's  counsel  rely  chiefly  upon  the 
case  of  National  Surety  Co.  v.  State  Savings 
Bank,  84  C.  C.  A.  187,  156  Fed.  21.  14  L.  R. 
A.  (N.  S.)  165,  IB  Ann.  Cas.  421.  We  shall 
not  take  the  time  to  analyze  the  holding  in 
this  case,  for,  conceding  that  it  supports  ap- 
pellant's contention,  it  apparently  stands 
alone  as  an  authority.  There  is  a  strong  dis- 
senting opinion  by  Judge  Hook,  and,  more- 
over, this  case  was  later  before  the  Circuit 
Court  of  Appeals,  and  an  opposite  conclnsion 
reached.  See  National  Surety  Co.  v.  Arosin, 
117  C.  C.  A.  313,  198  Fed.  605.  It  is  true  the 
former  opinion  was  not  expressly  reversed, 
and  the  later  decision  seems  to  be  placed 
upon  a  somewhat  different  state  of  facts 
from  those  disclosed  on  the  former  appeaL 
In  fact,  the  first  decision  reversed  the  lower 
court  in  sustaining  a  demurrer  to  the  bill  ot 
complaint,  and  the  second  affirms  the  lower 
court's  decision  after  trial  upon  the  merits 
based  upon  admissions  in  the  pleadings  and 
upon  an  agreed  statement  of  facts ;  the 
court  holding  that  no  recovery  could  be  had 
by  the  surety  company.  We  think  the  second 
decision  clearly  sound,  and  it  supports  re- 
spondent's contention  in  the  case  at  bar.  We 
feel  constrained  to  differ  from  appellant's 
counsel  on  each  of  their  contentions  under 
these  assignments.  We  are  unable  to  reacli 
the  conclusion  that  by  such  transaction  the 
shortage  of  $2,150,  which  existed  on  July  14, 
1909,  was  liquidated  so  as  to  exonerate  the 
surety  company  from  liability  to  the  dty. 
We  must  uphold  the  trial  court's  finding  to 
the  effect  that  the  bank  received  this  county 
warrant  from  White  merely  for  collection,  as 
such  finding  has  ample  support  in  the  testi- 
mony. That  the  president  of  such  bank  acted 
in  such  transaction  in  unquestionable  good 
faith,  and '  without  any  knowledge  of  the 
fraudulent  character  of  said  warrant,  is  not 
questioned  by  appellant  and  must  from  the 
record,  be  accepted  as  an  established  fact  in 
the  case.  There  is  nothing  in  the  evidence 
to  support  counsels'  contention  in  effect  that 
the  president  of  such  bank  was  negligent 
in  not  discovering  tiie  character  of  such  -wax- 
rant  and  therefore  should  'be  held  to  have 
voluntarily  come  to  White's  rescue  by  aiding 
him  to  liquidate  the  same  to  the  dty,  and 
herein  lies  the  distinction  between  the  case 
at  bar  and  some  of  the  authorities  dted  In 
appellant's  brlet  Under  the  drcumstances 
we  think  the  bank  had  a  legal  right  both  as 
against  the  city  and  the  surety  company, 
upon  discovering  the  fraudulent  diaracter  of 
such  warrant,  to  charge  off  the  tentative  or 
conditional  credit  whlah  it  had  given  White's 
account  on  its  books  at  the  time  of  recdvlng 
such  warrant  for  collection.  Especially  ought 
this  to  be  true  as  against  White  and  his 
surety,  this  appellant 

[6]  Appellant's  last  assignment  challenges 
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the  ruling  of  the  trial  court  In  allowing  inter- 
eat  at  the  rate  of  7  per  cent  per  annnm  on 
the  shortages  found  to  exist  as  alleged  in 
the  second  and  third  causes  of  action.  It  is 
asserted  that  no  demand  was  made  on  this 
appellant  for  the  payment  of  the  shortages 
except  such  demand  as  the  bringing  of  this 
action  constituted,  and  that  interest  cannot 
be  allowed  except  from  the  date  of  a  demand. 
It  is  also  contended  by  appellant  that  the  in- 
terest and  principal  together  should  not  ex- 
ceed the  penalty  of  the  bond,  and,  lastly, 
that  the  rate  of  interest  allowed  should  not 
exceed  8  per  cent  per  annum,  as  the  evi- 
dence shows  that  this  was  the  amount  re- 
ceived by  the  city  on  deposits  of  its  funds, 
and  Is  the  highest  rate  provided  by  law  for 
deposits  by  cities.  We  do  not  think  there  is 
any  merit  in  these  contentions.  Under  the 
weight  of  authority  Interest  is  allowable  from 
the  date  of  the  default;  but  in  the  case  at 
bar  interest  was  allowed  only  from  the  date 
of  the  expiration  of  White's  term  of  office, 
at  which  date  it  was  his  duty  to  account  for 
and  pay  over  to  his  successor  all  funds  then 
chargeable  to  him.  In  view  of  the  trial 
court's  decision,  allowing  interest  merely 
from  the  date  of  the  expiration  of  White's 
respective  terms  of  office,  it  is  unnecessary 
for  us. to  determine  whether  interest  should 
have  been  computed  from-  an  earlier  date. 
The  following  authorities  clearly  sustain  the 
allowance  of  interest  in  this  case:  Getcheil 
&  Martin  Lumber  &  Hfg.  Co.  v.  Peterson  & 
Simpson  et  al.,  124  Iowa,  599, 100  N.  W.  550 ; 
Hall  County  t.  Xhomssen,  63  Neb.  787,  88 
N.  W.  393;  Clarlt,  Guardian,  etc.,  v.  Wilkin- 
son et  al.  (Burkholder  v.  Same),  59  Wis.  543, 
18  N.  W.  481;  Whereatt  v.  ElUs,  103  Wis. 
348,  79  N.  W.  416,  74  Am.  St  Bep.  863;  Mc- 
MuUen  et  aL  v.  Wlnfleld  B.  V.  T.  Ass'n,  64 
Kan.  298,  67  Pac.  892,  56  L.  B.  A.  924,  91 
Am.  St  Bep.  236.  See,  also,  note  to  Griffith 
V.  Bundle  (Wash.)  55  L.  B.  A.  381. 

But  appellant's  counsel  insist  tliat  the  al- 
lowance of  principal  and  interest  as  against 
the  appellant  cannot  exceed  the  penalty  of 
the  bond,  which  is  $2,000,  and  they  cite  sec- 
tion 6101,  B.  0.  1903,  which  provides:  "A 
surety  cannot  be  held  beyond  the  express 
terms  of  Iiis  contract  and  if  such  contract 
prescribes  a  penalty  for  its  breach,  be  cannot 
in  any  case  be  liable  for  more  than  the  pen- 
alty." 

We  do  not  think  that  it  was  intended  by 
such  statute  to  change  the  general  rule  that 
interest  is  recoverable  on  the  full  penalty 
of  the  Iwnd  from  the  date  the  liability  ac- 
crues, where,  as  in  this  case,  such  liability 
amounts  to  the  penalty  named.  In  •other 
words,  the  surety  is  liable  for  interest  on 
the  principal  sum  for  which  it  is  responsible 
from  the  date  the  same  is  due  and  payable, 
even  though  the  principal  and  interest  exceed 
the  penalty.  We  think  the  authorities  cited 
above  fully  sustain  us  on  this  proposition. 

We  do  not  ttdnk  there  is  any  merit  what- 


ever in  appellant's  last  contention,  that  the 
rate  of  interest  allowed  should  not  exceed  3 
per  cent  per  annum. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

On  Bebearing. 

A  rehearing  having  been  granted  herein,  a 
reargument  upon  certain  points  has  been 
had,  and  at  this  time  we  will  briefly  re- 
consider such  points. 

Upon  the  question  as  to  the  legal  effect  of 
the  transaction  between  White  and  the  bank 
relative  to  the  d^osit  of  the  fraudulent 
county  warrant  for  $2,150,  and  the  credit  of 
such  sum  to  White's  account  as  city  treasur- 
er on  the  books  of  the  bank,  we  are  con- 
strained to  adhere  to  the  views  formerly  ex- 
pressed. The  trial  court  found  that  such 
warrant  was  taken  by  the  bank  merely  for 
collection,  and  such  finding  is  on  this  appeal 
entitled  to  the  same  weight  as  the  verdict  of 
a  jury;  it  having  substantial  support  In  the 
evidence. 

[7]  Upon  the  question  of  the  amount  which 
plaintiff  is  entitled  to  recover,  we  have,  upon 
further  consideration,  reached  the  conclusion 
that  we  committed  error  in  our  former  opin- 
ion in  holding  that  the  evidence  warrants  a 
finding  that  a  shortage  arose  during  White's 
last  term  in  the  sum  of  $2,150.  Such  finding 
rests  solely  upon  White's  admission  that  on 
July  14,  1909,  the  date  of  the  deposit  of  th« 
fraudulent  county  warrant  as  aforesaid,  he 
had  used  the  city's  money  to  the  amount  of 
$2,150  or  more.  We  formerly  construed  such 
admission  as  sufficient  to  warrant  the  trial 
court's  ttiird  conclusion,  to  the  effect  that 
White  had  embezzled  during  his  third  term 
a  sum-  in  excess  of  the  penalty  of  the  bond, 
and  consequently  that  defendant  is  liable  on 
the  third  cause  of  action  in  the  full  penalty 
of  its  bond,  $2,000,  with  Interest  We  feel 
constrained  to  modify  the  foregoing  opinion 
in  this  respect,  and  to  hold  that  the  third 
conclusion  of  the  trial  court  has  support  nei- 
ther in  the  findings  of  fact  nor  in  the  evi- 
dence. The  finding  No.  8  is  substantially  in 
accord  with  White's  testimony  to  the  effect 
that  on  July  14,  1909,  he  was  short  in  his 
account  with  the  dty  and  liad  appropriated 
to  his  own  use  pioneys  of  such  ci^  in  excess 
of  the  sum  of  $2,150.  In  the  light  of  the 
testimony  as  to  the  three  specific  defalca- 
tions which  the  testimony  shows  occurred 
prior  to  July  14th,  one  of  which  took  place 
during  such  third  term,  and  none  of  which 
had  ever  been  accounted  for,  we  are  unable 
to  construe  White's  testimony  as  an  admis- 
sion that  the  item  of  $2,150  was  exclusive  of 
these  prior  defalcations.  It  can,  we  think, 
just  as  reasonably  be  construed  as  Including, 
or  intending  to  include,  all  such  prior  short- 
ages in  making  up  the  sum  total  of  $2,150. 
We  are  not  warranted  in  interpreting  it  as 
exclusive  rather  than  inclusive  of  such  prior 
defalcations.  Plaintiff  had  the  burden  of 
ratabllshlng  the  extent  of  sucl^^alcatipns. 
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and  It  failed  to  sustain  such  burden  as  to 
any  defalcations  in  excess  of  those  aggregat- 
ing the  sum  of  $2,150. 

[S]  We  do  not  think  the  presumption  that 
a  shortage  shown  to  exist  in  a  certain  term 
Is  presumed  to  have  occurred  during  that 
term  obtains  where,  as  in  this  case,  the  con- 
trary is  equally  as  probable.  In  other  words, 
there  is  no  room  for  such  presumption  where 
it  appears,  or  Is  probable,  as  in  this  case, 
that  prior  shortages  shown  to  have  arisen 
during  other  terms  may  have  been  included 
in  making  up  a  shortage  shown  to  Iiave  ex- 
isted during  a  subsequent  term.  The  fair 
Import  of  the  testimony,  therefore,  does  not. 
In  our  Judgment,  warrant  us  in  sustaining  a 
recovery  in  excess  of  $2,050  and  interest,  this 
being  the  aggregate  of  all  the  shortages  prov- 
ed, less  the  shortage  which  arose  during  the 
first  term,  a  recovery  for  which  was  denied 
by  the  trial  court,  for  the  reason  that  the 
cause  of  action  was  barred  by  the  statute  of 
limitations. 

[I]  We  are  also  constrained  to  recede  from 
the  views  expressed  in  our  former  opinion  as 
to  the  date  from  which  interest  may  be  com- 
puted. We  think  the  weight  of  modem  au- 
thority, as  well  as  the  better  reason,  allows 
Interest  as  against  sureties  on  official  bonds 
only  from  the  date  of  notice  to  the  sureties 
of  the  breach  or  a  demand  on  them  to  make 
good  such  breach.  We  find  support  for  this 
in  the  following  authorities,  as  well  as  others 
not  dted:  1  Brandt,  Suretyship  &  Guar.  (3d 
Ed.)  i  126,  and  cases  dted ;  Murfree  on  Offi- 
cial Bonds,  §  6S9;  16  Am.  &  Eng.  Encyc.  of 
Ia  1043,  and  cases  dted;  22  Cyc.  1543,  and 
cases  dted;  Frlnk  v.  So.  Ex.  C!o.,  82  Ga. 
33,  8  S.  E.  862,  3  h.  R.  A.  482;  U.  S.  v.  Cur- 
tis, 100  U.  S.  119,  25  li.  Ed.  571.  See,  also, 
valuable  note  to  Griffith  y.  Bundle,  55  L.  R. 
A.  381,  where  the  modem  rale  is  stated,  and 
the  authorities  collated.  See  Folz  v.  Trades- 
man Trast  Co.,  201  Pa.  583,  51  Atl.  379, 
Trampler  v.  Cotton,  109  Cal.  250,  41  Pac. 
1033;  Pennsylvania  Co.  v.  Swain,  189  Pa. 
626,  42  AtL  297;  Tfiomas  Laughlin  Co.  v. 
Am.  Surety  Co.,  114  Fed.  627,  51  C.  C.  A. 
247;  American  Surety  Co.  v.  Lawrencevllle 
Cement  Co.  (C.  C.)  110  Fed.  717. 

The  evidence  fails  to  disdose  any  notice 
to  appellant  of  such  breadi  or  any  demand 
upon  it  to  respond  prior  to  the  commence- 
ment of  this  action.  Interest  should  there- 
fore be  computed  only  from  the  date  the  ac- 
tion was  commenced. 

The  foregoing  conclusions  necessitate  a 
reversal  of  the  judgment  and  a  new  trial, 
unless  respondent  elects  to  remit  therefrom 
all  sums  in  excess  of  $2,050  and  Interest  as 
aforesaid,  and  the  costs  and  disbursements 
as  taxed.  Such  election  may  be  exercised 
within  30  days  from  the  date  of  the  filing 
of  the  remittitur  in  the  court  b^ow. 

The  cause  is  remanded  for  further  proceed- 
ings in  accordance  with  the  views  herein  ex- 
pressed. 


VOVBS  T.  GREAT  NORTHERN  BX.  CO. 
et  al. 

(Supreme  Court  of  North  Dakota.    Oct.  11. 
1913.) 

(Syllahiu  hy  tha  Oovrt.) 

1.  Cabbikbs  (I  319*)— Assault  on   FASSEit- 

GKB— PUNITIVTt  DAUAOES. 

This  is  an  action  to  recover  damages  for 
an  assault  and  batteiy  upon  Voves,  a  passen- 
ger, committed  by  Giddingg,  a  passenger  con- 
ductor of  defendant  company.  The  jury  were 
instructed  that  in  their  discretion  they  might 
allow  exemplaty  damages,  in  addition  to  full 
compensatory  damages,  as  against  both  Gid- 
dings  and  the  railway  company.  From  a  re- 
covery both  defendants  appeaL    Held: 

Punitive  damages  were  not  recoverable 
as  against  the  defendant  corporation;  it  not 
having  partidpated  in  the  wrongful  act  of  its 
employ^  nor  approved  thereof  either  before  or 
after  its  commission. 

[Ed.  Note. — For  other  cases,  see  Carziers, 
Cent  Dig.  f»  1338-1346;    Dec.  Dig.  {  319.*] 

2.  Oarbiebs  (i  319*)— PumriTx  Daicages— 
Recovebt  against  Pbincifai,  —  AaaAT[i.T 

OIT   PASSKNOEB 

Section  6562,  R.  C.  1905,  authorizing  the 
recovery  of  punitive  damages  by  way  of  pun- 
ishment and  their  indusion  in  the  verdict 
"when  the  defendant  has  been  guilty  of  oppres- 
sion, fraud,  or  malice,"  has  no  application  un- 
der the  facts  in  this  case,  that  being  a  general 
statute  applying  to  all  defendants  who  have 
acted  with  malice,  while  here  the  act  of  the 
servant  is  not  imputed  to  the  corporate  mas- 
ter under  .the  doctrine  of  respondeat  superior 
except  because  of 'grounds  of  public  policy  and 
necessity  to  the  extent  only  of  holding  snch 
master  for  full  compensatory  damages  for 
which  the  defendant  company  is  concededly  lia- 
ble. Such  doctrine  is  not  extended  to  authorize 
punitive  damages  imposed  solely  as  a  panisfa- 
ment  to  the  defendant,  in  the  absence  of  proof 
that  such  prindpal  has  authorized,  sanctioned, 
or  ratified  the  malidous  act  of  the  employ^. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  U  1338-1345 ;    Dec.  Dig.  §  319.«] 

3.  Cabbiers  (|§  318,  319*)— Punitive  Damao- 
EB— Recovebt  against  Pbincipal— Ra.ti- 
ncATioN  or  Sbbvant's  Acts— Assault  on 
Passenqeb. 

Defendant  Giddings  had  been  for  more 
than  11  years  in  the  employ  of  the  defendant 
company  as  conductor  prior  to  the  alleged  as- 
sault, and  the  testimony  is  undisputed  to  the 
effect  that  this  was  the  first  and  only  troable 
he  had  ever  had  of  a  similar  nature;  that  he 
was  not  intoxicated  and  never  has  used  intox- 
icants; that  complaint  was  made  the  next  day 
after  the  occurrence  to  the  company  officials, 
but  the  company  thereafter  continued  defend- 
ant in  their  employ,  not  discharging  Mm. 
Held: 

(a)  Snch  facts  do  not  constitnte  proof  of  any 
ratification  by  the  company  of  the  assault  made 
by   the   conductor   upon  the   plaintiff. 

(b)  Because  of  failure  to  disciiarge  the  em- 
plo.vfi  the  company  cannot  be  held  to  have  rat- 
ified his  act,  nor  is  it  sufficient  evidence  of  it- 
self to  warrant  the  sunmission  of  the  question 
of  ratification  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent-  Dig.  Sj  1270.  1307-1314,  1338-1345; 
Dec.  Dig.  S$  318,  319. •] 

4.  ASSIQNllfENTB    OF    EBROB. 

Other  assignments  of  error  examined  and 
overruled. 
6.  Appeal  and  Error  (I  1173*)— Deoibion. 

As  to  defendant  Giddings  the  evidence  was 
Sttffident  to  sustain  the  fincUng  of  the  jury  that 
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he  had  acted  wrongfnily  and  with  malice  to- 
ward plaintiff  and  sufficient  to  support  the  in- 
structions given  as  to  exemplary  damages,  and 
the  judgment  as  to  him  is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4562-4572,  46&6;  Dec 
Dig.  {  U73.»] 

6.  Atfeai.  akd    Ebbob   d   1068*)— Disposi- 
tion or  Cause— Daicaoes. 

The  judgment  entered  as  to  the  defendant 

company  is  set  aside  and  a  new  trial  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {{  4225-4^28,  4230;    Dec. 

Dig.  S  1068.*] 

(Additional  SylUtiu*  by  Bditoricl  8i«ff.) 

7.  Tbiai.    (J    839»)— Vebdict— CoBBBcnoN. 

Where,  before  the  reception  of  a  verdict 
in  a  personal  injury  case,  an  ambiguity  was 
discovered  making  it  impossible  to  determine 
whether  the  verdict  was  .for  $100  against  each 
defendant  separately,  or  a  joint  verdict  for 
$100,  the  court  properly  allowed  the  jury  to 
retire  and  correct  same. 

[£d.  Note.- For  other  cases,  ••«  Trial,  Cent. 
Dig.  H  791-794;   Dee.  Dig.  |  339.*] 

Brace,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Bichland 
Coonty;  Allen,  Judge. 

Action  by  Martin  C.  Voves  against  the 
Great  Northern  Railway  Company,  a  corpo- 
ration, and  another.  From  Judgment  for 
plaintlS,  defendants  appeal.  Affirmed  in 
part,  and  reversed  in  part 

Purcell  &  Divet,  of  Wahpeton,  and  Mur- 
phy &  Duggan,  of  Grand  Forks,  for  appel- 
lanta  George  W.  Freerks,  of  Wahpeton,  for 
respondent. 

GOSS,  J.  This  action  is  to  recover  dam- 
ages resulting  from  an  assault  and  battery 
by  defendant  Giddings,  Inflicted  on  the  plain- 
tlfl  Voves,  while  the  plaintiff  was  riding  in  a 
passenger  coach  of  the  defendant  company 
from  Breckenrldge  to  Wahpeton.  The  plain- 
tiff has  made  both  the  conductor  and  the 
company  employing  him  defendants  in  a  suit 
for  $2,000  alleged  damages.  Plaintiff's  ver- 
sion of  the  affair,  as  related  in  the  testimony 
of  himself  and  witnesses,  is  suflicient  upon 
which  the  Jury  could  have  found  an  unpro- 
Toked,  unwarranted,  and  malicious  assault  to 
have  been  made  upon  him  by  defendant  Gid- 
dings. In  Justice  to  the  defendants,  their 
testimony  tends  to  show  an  almost,  if  not 
quite,  complete  justification  of  whatever  was 
done  by  the  conductor,  who  admittedly,  lu  an 
altercation,  struck  the  plaintiff  in  the  eye, 
causing  a  "black  eye."  No  other  personal 
Injuries  of  much  consequence  were  inflicted. 
Plaintiff  was  a  young  man  of  21,  strong, 
vigorous,  and  athletic,  and  from  his  own  tes- 
timony certainly  did  nothing  to  avoid  trou- 
ble. He  was  employed  as  a  clerk  at  Wah- 
peton. He  lost  no  wages  nor  time  as  a  re- 
sult of  the  affray.  The  jury  evidently  dis- 
counted plaintlfrs  case  considerably  by  re- 
turning a  moderate  verdict  of  $200  against 
the  defendants,  who  appeal,  evidently  more 


to  test  the  principles  of  law  Involved  than 
to  avoid  all  UablUty. 

[1]  Although  several  assignments  of  error 
are  urged,  we  believe  none  of  them  can  be 
seriously  advanced,  excepting  one  arising  on 
the  court's  instructions  In  which  the  jury 
were  instructed  that  they  might  assess  puni- 
tive damages  against  the  defendant  railway 
company.  There  can  be  no  doubt  under  the 
evidence  as  to  the  propriety  of  such  an  in- 
struction as  to  defendant  Giddings.  But  the 
instruction  £^ven  as  to  the  company  raises 
the  vexing  question  as  to  whether  a  corpo- 
ration common  carrier  is  liable  for  punitive 
damages  because  of  the  conduct  of  its  ordi- 
nary employ^  who,  while  discharging  his  du- 
ties in  the  course  of  his  employment,  makes 
an  unwarranted  assault  upon  the  passenger 
then  in  the  safe-keeping  and  under  the  pro- 
tection of  the  carrier. 

That  no  confusion  in  application  of  princi- 
ples may  be  brought  in  question,  we  wiU 
here  state  that  defendant  Giddings  \a  shown 
by  the  proof  to  have  been  employed  as  a 
conductor  of  the  Great  Northern  Railway 
Company  prior  to  the  incident  in  question  for 
over  11%  years,  and  preceding  which  em- 
ployment he  was  a  brakeman  for  a  year  and 
a  half;  that  he  has  never  been  in  any  sim- 
ilar trouble  before;  never  uses  intoxicating 
liquors;  had  no  ill  will  against  the  plain- 
tiff, never  having  known  him  nor  to  his 
knowledge  seen  him  until  this  occurrence; 
that  the  plaintiff,  the  next  day  after  the 
alleged  assault,  reported  his  version  of  it  to 
the  managing  officials  of  the  defendant  com- 
pany, who  after  examining  into  the  merit  of 
the  affair  have  retained  Giddings  in  their 
employ;  that  this  action  was  brought  two 
days  after  the  alleged  assault  took  place. 
This  la  all  the  evidence  bearing  on  the  ratl- 
flcatlon  by  the  company  of  what  was  done 
by  the  conductor. 

[2]  This  court  has  never  declared  the  law 
of  this  Jurisdiction  upon  this  question  of  pu- 
nitive damages.  In  a  case  from  Dakota  ter- 
ritory the  federal  Circuit  Court  in  1890,  in 
Fell  V.  Northern  Pacific  Ry.  Co.,  44  Fed.  253, 
announced  a  rule  of  corporate  liability  for 
exemplary  damages  based  upon  section  1946 
of  the  Revised  Codes  of  Dakota  Territory  of 
1877,  identical  with  our  Code  (section  6562, 
R.  C.  1905),  and  In  part  upon  the  holding  of 
the  United  States  Supreme  Court  In  Rail- 
way Co.  V.  Arms,  91  U.  S.  489,  23  L.  Ed.  374, 
decided  in  1876,  and  to  the  effect  that  "ex- 
emplary damages  may  be  awarded  against 
a  master  though  the  wrong  complained  of 
was  the  act  of  his  servant,  tMt  authorized  or 
ratified  by  Mm."  The  extent  to  wlilch  this 
federal  holding  has  been  followed  In  this 
state  is  largely  a  matter  of  conjecture^  Suf- 
fice it  to  say  that  the  time  has  now  come 
when  the  law  as  to  the  company's  liability 
for  exemplary  damages  for  malicious,  tor- 
tious acts  of  its  employes  must  be  declared. 
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Volumes  have  been  written  on  the  respective 
sides  of  the  question.  A  direct  conflict  ex- 
ists between  the  various  Jurisdictions;  part 
of  the  states  permitting  recovery  of  the  car- 
rier for  exemplary  damages,  part  denying 
generally  the  carrier's  liability  for  such 
damages,  and  still  others  giving  importance 
to  a  varying  extent  to  a  theory  of  ratifica- 
tion by  the  master  of  the  employe's'  acts,  the 
practical  effect  of  which  often  Is  to  hold  the 
carrier  for  liability  as  effectually  as  though 
the  rule  of  liability  for  exemplary  damages 
had  been  adopted  In  the  beginning. 

It  is  true  that  the  law  as  declared  by  sec- 
tion 6562,  R.  C.  1905,  which  we  regard  but 
declaratory  of  the  common  law  on  the  sub- 
ject, bad,  long  prior  to  Its  codification  in  the 
territorial  statutes,  been  the  declared  and, 
excepting  in  a  few  Jurisdictions,  the  general- 
ly accepted  common-law  doctrine.  For  Its 
growth  and  a  general  discussion  of  the  law 
of  damages  in  this  connection,  see  chapter  16 
of  Sedgwick  on  Damages.  Looking  upon  the 
statute  as  but  declaratory  of  established  com- 
mon law  upon  exemplary  damages,  we  can 
see  no  applicability  of  that  statute  to  the 
question  before  us.  It  declares :  "In  any  ac- 
tion for  the  breach  of  an  obligation  not  aris- 
ing from  contract,  when  the  defendant  has 
been  guilty  of  oppression,  fraud,  or  malice, 
actual  or  presumed,  the  Jury  in  addition  to 
the  actual  damages  may  give  damages  for  the 
sake  of  example  and  by  way  of  punishing 
the  defendant"  Of  course,  in  any  action  of 
the  kind,  exemplary  damages  may  be  return- 
ed "when  the  defendant  has  been  guilty  of 
oppression,  fraud,  or  malice,  actual  or  pre- 
sumed." Such  is  the  conceded  law  applying 
to  all  defendanta  But  the  troublesome  ques- 
tion is:  When  should  a  corporation  defend- 
ant be  held  to  act  and  consequently  be  charg- 
ed with  malice?  For  what  servants  will  a 
public  service  corporation,  a  common  carrier, 
for  the  purpose  of  punitive  damages  assess- 
ed by  way  of  punishment  against  it,  be  held 
to  have  acted  that  malice  may  be  establish- 
ed by  imputation  or  presumption?  And  here 
arises  the  confiict,  not  in  the  general  law  as 
declared  by  the  statute,  but  in  its  application 
to  corporate  masters. 

As  to  defendant  Giddings,  he  has  acted, 
and  his  responsibility  for  both  compensatory 
and  punitive  damages  is  well  settled.  He 
should  be  held  to  the  full  statutory  or  com- 
mon-law limit  of  his  responsibility  for  his 
malicious  act.  But  should  defendant  com- 
pany also  be  charged  with  imputed  malice 
because  of  his  conduct  is  the  question  we  do 
not  regard  as  settled  by  the  statute  (section 
6562).  Any  act  on  its  part  is  but  the  result 
of  an  Inference  or  imputation  cast  by  law 
from  the  act  of  its  employ^.  In  fact  it  en- 
tertained no  malice.  Should  its  responsi- 
bility be  held  to  extend  beyond  all  actual 
damages  suffered  and  recoverable  under  our 
liberal  rales  permitting  recovery  for  all 
physical  injuries,  including  mental  pain,  suf- 


fering, and  humiliation,  and  It  in  addition 
thereto  be  penalized  and  punished  equally 
with  the  real  tort-feasor  Giddings  for  his  ac- 
tual malice,  and  thus  allow  the  Jury  to  ar- 
bitrarily declare  a  recovery  in  plalntiflTs 
favor  against  the  corporation  amounting  to 
but  the  Infliction  of  a  fine  under  the  guise 
of  damages  and  In  addition  to  actual  compenr 
sation  for  all  damages  suffered,  is  the  ques- 
tion. Plaintiff  urges  that  the  statute  (sec- 
tion 6562,  R.  0. 1905)  applies  to  every  defend- 
ant who  may  be  liable  for  compensatory  dam- 
ages. To  this  we  cannot  agree,  unless  tbe 
act  of  malice,  fraud,  or  oppression  be  that 
of  the  defendant  thus  liable.  A  farmer  sends 
his  employ^  to  market.  In  the  course  of  his 
employment  he  runs  over  a  child  under  cir- 
cumstances from  which  malice  may  be  in- 
ferred, and  both  master  and  servant  are 
made  defendants  in  an  action  at  law  to  re- 
cover damages  for  tbe  child's  injury.  No  one 
would  seriously  contend  that  section  6562 
would  affect  the  master's  liability  and  ren- 
der him  responsible  for  exemplary  damages. 
The  distinction  between  the  llabUity  of  such 
master  and  this  corporate  master,  for  the 
act  of  the  employe,  arises  from  the  applica- 
tion of  the  doctrine  of  respondeat  superior, 
created  and  adopted  from  oiecesslty  under 
considerations  of  public  policy  under  which 
doctrine  the  corporate  master  is  held  under 
a  fiction  in  law  to  be  acting  as  and  when 
his  servant  acts,  within  tbe  scope  of  the  em- 
ployment, as  to  the  master's  liability  for 
c6mpensatory  damages ;  and  the  question  he- 
fore  us  is  whether  such  liability,  founded  up- 
on such  doctrine,  shall  be  extended  to  allow 
recovery  of  punitive  damages,  the  allowance 
of  which  rests  not  upon  the  theory  of  com- 
pensation but  that  of  the  infliction  of  punish- 
ment Had  the  child  been  thus  injured  by 
the  employe  at  tbe  direction  of  the  master, 
or  had  the  plaintiff  here  been  beaten  by  Gid- 
dings at  the  master's  request  or  pursuant  to 
some  rule  of  the  tompany  directing  it,  the 
statute  (section  6562)  would  apply  in  both 
cases,  as  in  both  instances  the  masters  have 
acted  and  with  malice.  But  because  in  the 
first  instance  the  master  has  not  acted  and 
is  not  responsible  for  the  act  of  the  serv- 
ant, and  because  in  the  second  instance  the 
corporation  on  grounds  of  public  policy  has 
been  held,  by  legal  fiction,  to  have  acted  to 
the  extent  of  responsibility  for  compensatory 
damages,  is  no  valid  reason  why  It  should  al- 
so be  held  for  smart  money,  punitive  dam- 
ages, and  the  malice  of  the  servant  be  Im- 
puted to  tbe  corporation  for  tbe  purpose  of 
punishment  only.  As  between  the  private 
master  and  his  servant,  such  an  Imputation 
would  be  contrary  to  the  fact  It  is  equally 
so  between  the  master  and  servant  in  this 
case.  And  the  liability  of  the  master  in  ei- 
ther case  would  be  the  same  except  that 
necessity  and  public  policy  renders  the  cor- 
porate employer  liable  for  compensatory  dam- 
ages but  does  not  apply  ^  the  other.    TJie 
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question,  then,  resolves  to  whether  or  not, 
for  the  same  reasons  for  which  compensatory 
damages  against  the  carrier  is  allowed,  such 
defendant  should  be  held  in  pnnltiTe  damag- 
es also.  All  question  of  the  statute  (section 
6562)  is  eliminated,  as  that  does  not  apply 
unless  we  say  arbitrarily  that  the  basis  for 
its  application  exists  and  therefore  assume 
the  malice  of  the  employe  to  be  that  of  the 
employer  in  this  instance  of  corporate  em- 
ployment. Such  assumption  upon  wtiich  to 
base  an  application  of.  the  statute  (section 
6562)  assumes  the  very  question  for  decision 
and  therefore,  by  ipse  dixit,  condudes  the 
case  against  defendant  company. 

[3]  We  will  now  consider  what  the  courts 
have  said  on  the  real  question,  that  of  wheth- 
er defendant  corporation  can  be  held  for 
punitive  damages  for  the  unauthorized  and 
unratified  maUcious  acts  of  its  employe.  A 
classification  of  the  courts  that  have  held  up- 
on the  question  is  made  by  Labatt  on  Master 
and  Servant,  voL  7,  {§  2664-2556.  According 
to  that  authority,  "a  corporation  may  be  held 
liable  to  exemplary  or  punitive  damages  for 
such  acts  done  by  its  agents  or  servants,  act- 
ing within  the  scope  of  their  employment, 
as,  done  by  an  individual  acting  for  himself, 
renders  him  liable  for  such  damages,"  in 
Alabama,  Arkansas,  Georgia,  Illinois,  Indi- 
ana, Kentucky,  Maine,  Marj'land,  Mississippi, 
Missouri,  New  Hampshire,  North  Carolina, 
OIilo,  Pennsylvania,  South  Carolina,  Tennes- 
see, West  Virginia.  See  sections  2554,  2556, 
and  cases  dted  thereunder.  Those  holding 
the  contrary  doctrine  and  that  "the  liability 
of  railroad  companies  and  other  corporationB 
and  of  natural  persons  sought  to  be  charged 
with  exemplary  damages  for  wanton  or  op- 
pressive acts  of  their  agents  or  servants, 
not  participated  in  or  ratified  by  the  princi- 
pal or  master,  has  been  denied  in"  California, 
Colorado,  Connecticut,  Hawaii,  Louisiana, 
Michigan,  New  Jersey,  New  York,  Oregon, 
Rhode  Island,  Texas,  Vermont,  Virginia,  Wis- 
consin, and  by  the  United  States  Supreme 
Court.  See,  also,  Washington  in  Spokane  Co. 
T.  Hoefer,  2  Wash.  45,  25  Pac.  1072,  11  Ia  R. 
A.  689,  26  Am.  St  Rep.  842.  The  citations 
in  Thompson  on  Corporations  (2d  Ed.)  §  5520 
et  seq.,  Damages  by  Corporations,  by  Harris 
at  section  250,  Sutherland  on  Damages 
(3d  Ed.)  vol.  3,  {  851  et  seq.,  Sedgwick  on 
Damages,  §  357  et  seq.,  Joyce  on  Damages, 
i  135  et  seq.,  and  Morawetz  on  Private  Cor- 
porations (2d  Ed.)  t  728  et  seq.,  verify  anch 
classification.  The  case  in  which  the  Su- 
preme Court  of  the  United  States  declared 
its  rule  arose  in  1893  and  is  that  of  L.  S.  & 
M.  S.  Ry.  Co.  V.  Prentice,  147  U.  S.  101,  13 
Sup.  Ct  261,  37  L.  Ed.  97,  where  a  conduc- 
tor of  the  defendant's  train,  "without  cause, 
had  the  plaintift  seized,  taken  from  the  train, 
searched,  publicly  humiliated,  and  impris- 
oned." At  the  trial  the  defendant  admitted 
its  liability  for  full  compensatory  damages 
but  excepted  to  the  court's  instructions  that 


the  Jury  "might  add  something  by  way  of 
punitive  damages  against  defendant,  which  is 
sometimes  called  'smart  money,'  if  you  are 
satisfied  that  the  conductor's  conduct  was  il- 
legal (and  it  was  illegal),  wanton  and  oppres- 
sive." And  the  appellate  court,  after  care- 
fully reviewing  many  authoritiee,  announced 
a  rule  contrary  to  that  pronounced  in  Fell 
v.  Northern  Pacific  Ry.  (3o.,  supra,  and  exon- 
erated defendant  company  from  liability  for 
punitive  damages,  adopting  the  Rhode  Is- 
land rule  that  "punitive  or  vindictive  dam- 
ages,'or  'smart  money,'  were  not  to  be  al- 
lowed against  the  principal  unless  the 
principal  participated  in  the  wrongful  act  of 
the  agent,  expressly  or  impliedly,  by  his  con- 
duct authorizing  it  or  approving  it  either  be- 
fore or  after  it  was  committed."  Many  feder- 
al holdings  are  digested  and  cited  in  volume 
12,  Notes  01*  U.  S.  Reps.  296,  297.  The  deci- 
sions leave  nothing  new  to  be  said  on  tliis 
subject  A  review  of  part  of  them  would  be 
useless.  To  discuss  the  many  holdings  as  to 
each  state  would  accomplish  nothing  except 
to  show  ttiat  states  favoring  the  allowance 
of  punitive  damages  are  continually  limiting 
its  application,  as  occasion  requires,  to  avoid 
too  frequent  instances  of  injustice.  We  have 
decided  to  adopt  the  rule  of  nonliability  for 
punitive  damages  under  the  circumstances 
in  evidence,  which  rule,  to  our  minds,  has  the 
support  of  the  great  weight  of  reason  and 
precedent 

As  to  ratification  by  the  ixioipany  of  the 
acts  of  the  servant,  becauiu  of  its  failure 
to  discharge  him,  ratification  from  that  fact 
alone  cannot  and  should  not  be  inferred. 
We  are  in  accord  with  the  rule  announced  in 
Dillingham  v.  Anthony,  73  Tex.  47,  11  S.  VV. 
139,  3  L.  R.  A  634,  15  Am.  St  Rep.  753,  To- 
ledo, St  L.  ft  W.  Ry.  Co.  V.  Gordon,  74  C.  G. 
A  289,  143  Fed.  95,  and  similar  holdings,  to 
the  effect  quoting  from  the  first  case  dted, 
that:  "It  would  •  •  •  be  a  harsh  rule 
— harsh  in  its  effect  on  all  employes — that 
would  hold  a  railway  company  to  have  rati- 
fied the  employe's  act  merely  because  before 
trial  the  employ^  was  not  discharged.  Such 
rule  would  put  their  continued  employment 
in  Jeopardy  every  time  an  accident  occurred, 
not  because  the  employ^  was  shown  to  have , 
been  guilty  of  wanton  conduct,  but  because 
the  railway  company  stood  in  danger  that 
wantonness  might  be  established."  Under 
the  facts  in  evidence  there  is  no  proof  suf- 
fldent  to  warrant  a  finding  of  ratlHcation 
of  Giddings'  conduct  by  the  defendant  com 
mon  carrier. 

[4]  In  this  case  both  defendants  have  ap- 
pealed. As  before  stated,  we  find  no  error 
in  the  trial  except  on  instructions  as  to  puni- 
tive damages  as  given  concerning  the  com- 
pany only;  the  instructions  as  to  defendant 
Giddings  being  within  the  scope  of  the  proof. 
The  assignments  urged  as  to  the  correction 
of  the  verdict  by  the  Jury  has  no  merit. 

[7]  In  the  verdict  as  first  rfpbrt^icLhylJthe 
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Jury,  and  before  Its  receptioii,  an  ambiguity 
waa  discovered  In  that  it  was  impossible 
to  determine  whether  the  verdict  was  for 
$100  against  each  defendant  separately,  mak- 
ing a  $200  recovery,  or  a  Joint  verdict,  a 
$100  recovery.  Upon  ascertaining  that  a  $200 
joint  and  several  recovery  was  Intended, 
the  court  allowed  the  Jury  to  return  to  their 
Jury  room,  correct  their  verdict  and  report 
the  same  accordingly,  which  was  then  re- 
ceived and  the  Jury  were  discharged.  We 
see  nothing  upon  which  prejudice  could  be 
predicated  on  the  proceedings  had  on  the  re- 
turn of  the  verdict 

[S]  As  to  the  defendant  Glddlngs  the  trial 
had  is  free  from  error.  The  Judgment  as  to 
him  should  be  affirmed.  Sectloii  7227,  B.  0. 
1905. 

[I]  As  to  the  defendant  C9mpany  we  can- 
not say  but  that  part,  if  not  all,  of  the  ver- 
dict was  found  as  exemplary  damages.  Gon- 
cededly  the  defendant  company  is  liable  for 
such  damages  only  as  would  compensate 
for  actual  injury  suffered  by  the  plalntlll. 
Measured  by  this  rule,  compensatory  dam- 
ages only  can  be  recovered  of  defendant  com- 
pany. 

The  Judgment  entered  against  the  Great 
Northern  Railway  €k>mpany,  defendant,  is 
ordered  set  aside,  and  as  to  it  a  new  trial 
is  granted.  The  Judgment  as  to  defendant 
Olddings  Is  affirmed.  Respondent  will  re- 
cover Judgment  against  Glddlngs  for  costs 
of  printing  his  brief  and  his  disbursements 
on  appeal.  Appellant  railway  company  will 
recover  of  plaintiff  Judgment  for  its  abstract 
and  brief  and  Its  disbursements  on  appeal 
It  is  BO  ordered. 

BRUOE,  J.  (dissenting  in  part).  I  agree 
thoroughly  with  the  Supreme  Court  of  Wash- 
ington (Spokane  Truck  &  Dray  Co.  v.  Hoef- 
er,  2  Wash.  45,  25  Pac.  1072,  11  L.  B.  A. 
689,  26  Am.  St  Bep.  842)  that  the  doctrine  of 
pujiitlve  damages  is  an  anomaly  in  the  law, 
has  no  sound  reason  behind  it,  and  should 
be  abolished.  It  is  nothing  more  nor  less 
than  "a  hybrid  between  a  display  of  ethical 
indignation  and  the  imposition  of  a  criminal 
fine."  Haines  v.  Schultz,  50  N.  J.  Law,  481, 
14  Atl.  488.  I  am  firmly  convinced  that  all 
that  a  plaintiff  should  be  allowed  to  show 
and  to  recover  in  a  dvil  action  are  his  actual 
damages,  and  that  it  is  for  the  state  and 
not  for  the  Individual  to  impose  and  collect 
a  fine.  I  believe,  in  short  that  section  6562 
of  the  Revised  Codes  of  1805  should  be  re- 
pealed. The  statute,  however,  is  stlU  to  be 
found  in  our  Code.  It  provides:  "In  any 
action  for  the  breach  of  an  obligation  not 
arising  from  contract,  when  the  defendant 
has  been  guilty  of  oppression,  fraud  or  mal- 
ice, actual  or  presumed,  the  Jury  in  addition 
to  the  actual  damages  may  give  damages  for 
the  sake  of  example  and  by  way  of  punish- 
ing the  defendant"  While  it  remains  in 
the  Code,  I   believe  tliat  corporations  are 


liable  in  a  case  like  the  one  at  bar  under  its 
provisions  for  the  simple  reason  tluit:  **A 
cori)oratlon  is  an  imaginary  being.  It  lias 
no  mind  but  the  mind  of  its  servants;  it  bjui 
no  voice  but  the  voice  of  its  servants ;  It  lias 
no  hands  with  which  to  act  but  the  bands 
of  its  servanta"  Goddard  v.  Grand  Trunk 
Ry.  Go.,  57  Me.  202,  2  Am.  Rep.  S9,  49.  Xbe 
conductor  was  the  sole  r^resentatlve  of  tbe 
company  on  tbe  ground.  He,  to  all  intents 
and  purposes,  was  the  company.  He  was  tbe 
officer  in  chargre  of  the  train.  It  Is  true  tbat 
in  the  presence  of  a  superior  agent  or  offi- 
cer his  powers  might  dwindle  into  inslgnifl- 
cance,  but  in  the  absence  of  such  he  was  In 
command.  The  company  lud  perforce  to 
act  and  to  express  Itself  tlirough  living  In- 
strumentalities, as  in  itself  It  had  no  vi- 
tality, and  It  was  acting  throng  and  in  blm. 
If  a  corporation  cannot  be  held  liable  In 
punitive  damages  for  the  acts  of  such  an  offi- 
cer, then  it  should  not  and  cannot  be  Iield 
liable  for  punitive  damages  at  alL  See 
Shearman  ft  Redfield  on  Negligence  (6tb  Ed^ 
(749. 


WILSON  T.  B31YGBB. 

(Supreme  Court  of  North  Dakota.    Oc^  7, 
1913.) 

(BvnalHu  (y  the  Court.) 

1.  ASTKAl,  AND  Ebbob  (|  421*)  —  Pbkbeqitt- 
BiTES  TO  Appeal  —  Sebvick  of  Statkice!«t 

ARD   SPECinCATIOn. 

Section  4,  c  131,  Laws  1913,  reqoirlnE  the 
service  with  the  notice  of  appeal  of  a  state- 
ment of  the  errors  of  law  complained  of_  and  a 
specification  of  insufficiency  of  the  evidence, 
when  such  insafficiency  is  relied  on,  is  con- 
strued, and  held  not  to  be  a  jurisdictional  pre- 
requisite to  such  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2148;   Dec.  Dig.  {  421.*] 

2.  Appkai.  and  Ebbob  ((  430*)— Servick  or 
Stateuent  and  Sfecificationb— Extension 
or  Tike. 

Upon  respondent's  motion  to  dismUw  an 
appeal  on  tbe  ground  of  appellant's  failure  to 
serve  the  statement  and  specifications  with 
his  notice  of  appeal,  as  required  by  section  4. 
c  131,  Laws  1913,  tbe  court  will,  npon  good 
cause  shown  and  in  furtherance  of  jostice,  en- 
large the  time  for  the  service  thereof  pursuant 
to  the  provisions  of  section  7224,  Rev.  Codes 
1906,  following  the  rale  announced  in  Barcer 
V.  Sinclair,  140  N.  W.  233,  and  also  pursuant 
to  the  express  provisions  of  section  7  of  such 
new  Practice  Act 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2173,  2174,  8128;  Dec 
Dig.  g  430.*] 

3.  Appbai.  and  Ebbob  (|  356*)  —  Apphat — 
Delay  in  Settlino  Stateuent— Dismissai.. 

Mere  delay  in  settling  a  statement  of  the 
case  or  in  taking  an  appeaj,  where  such  appeal 
was  taken  within  the  statutory  period  aillow- 
ed  therefor,  constitutes  no  ground  fOr  a  dis- 
missal of  the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1926,  1927;  Dec.  Dig.  f 
356.*] 


•For  other  cams  ■<•  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-Mo  iSarles  fk^ff%  Indexa 


Digitized  by ' 


».D.) 


WILSON  T.  EBTGEB 


76S 


■4.  Appkai.  JlHD  Bbbob  (I   8S8*)  —  Tnot  fob 
Appeaxi— Application  or  Statutk. 

An  amendatory  act,  shortening  the  time 
lor  appeals  from  one  year  to  rix  months,  will 
not,  in  the  ahsence  of  express  provisiona  to 
the  contrary,  apply  to  judgments  rendered  pri- 
or to  the  taking  effect  of  the  new  act  farther 
than  to  limit  the  right  of  appeal  to  not  more 
than  six  months  after-  the  taking  effect  of  such 
sew  act  in  snch  cases  as  still  had  a  right  of 
appeal  under  the  old  law. 

Appbing  such  rule  of  construction,  section  14, 
c  131,  lisws  1913,  is  held  to  apply  only  to  those 
judgments  entered,  or  notice  of  entr^  of  which 
was  served,  less  than  six  months  prior  to  July 
1,  1913.  From  snch  judgments  appeals  must 
be  taken  within  six  months  after  the  taking 
effect  of  the  new  act,  July  1,  1913;  as  to  all 
other  judgments  the  old  statute  governs. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  JS  1879-1882,  3057;"  Dec. 
Dig.  I  338.»] 

Action  by  Sdward  H.  Wilson  against  Hen- 
ry Kiyger.  From  Judgment  for  plaintiff,  de- 
fendant appeals,  and  plaintiff  movea  to  dis- 
miss the  appeal.    Motion  denied. 

J.  Van  Valkenburg,  of  Minneapolis,  Minn., 
and  R.  L.  Phelps,  of  Steele,  for  the  motion. 
Henry  Kryger,  of  Minneapolis,  Minn.  (New- 
ton, Dullam  &  Yonng,  of  Bismarck,  of  coun- 
sel), opposed. 

FISK,  J.  Respondent  moves  for  a  dismiss- 
al of  this  appeal  upon  the  following  grounds: 
"First  That  no  statement  of  the  errors  of 
law  complained  of  or  specification  of  Insuffi- 
cient evidence  was  served  with  the  notice 
of  appeal,  as  required  by  paragraph  4,  chap- 
ter 131,  Session  Laws  of  1913.  Second. 
There  has  been  inexcusable  delay  on  the  part 
of  appellant  in  causing  a  statement  of  the 
case  to  be  settled,  and  in  taking  said  appeal ; 
more  than  two  terms  of  this  court  having 
passed  since  the  entry  of  Judgment  In  the 
district  court  on  Jnly  9,  1912,  and  no  state- 
ment having  been  proposed  or  submitted. 
Third.  The  said  appeal  was  not  taken  within 
the  time  as  required  by  statute." 

[1,  2]  Appellant  resists  such  motion,  and  as 
to  the  first  ground  he  makes  a  counter  motion 
for  leave  at  this  time  to  supply  the  omission 
to  serve  the  required  statement  of  errors  and 
specifications  as  required  by  section  4,  chap- 
ter 131,  Laws  of  1913,  being  the  new  Practice 
Act  which  took  effect  on  July  1st  Counsel 
for  appellant  bases  such  application  upon  sec- 
tion 7224,  R.  C.  1905,  which  provides:  "When 
a  party  shall  In  good  faith  give  notice  of  ap- 
peal and  shall  omit  through  mistake  or  acci- 
dent to  do  any  other  act  necessary  to  perfect 
the  appeal  to  make  it  effectual  or  to  stay 
proceedings,  the  court  from  which  the  appeal 
Is  taken  or  the  ppsldlng  Judge  thereof  or  the 
Supreme  Court  or  any  one  of  the  Justices 
thereof,  may  permit  an  amendment  or  the 
proper  act  to  be  done  on  such  terms  as  may 
be  Just"  We  are  satisfied  of  appellant's  good 
faith  In  serving  the  notice  of  appeal,  and  that 
the  omission  to  serve  such  statement  of  er- 
rors and  specifications  was  purely  an  over- 
sight, due  to  the  fact  that  the  provision  of 


the  new  statute  aforesaid  was  overlooked: 
the  notice  of  appeal  having  been  served  but 
a  few  days  after  the  taking  effect  of  the  new 
statute. 

The  court  clearly  has  the  power  and  should 
permit  such  omissions  to  be  supplied,  unless 
the  provisions  of  section  4,  chapter  131,  su- 
pra, are  construed  as  mandatory  and  a  com- 
pliance therewith  JurisdlctionaL  The  section 
reads:  "A  party  desiring  to  make  a  motion 
for  new  trial  or  to  appeal  from  a  Judgment 
or  other  determination  of  a  district  court  or 
county  court  with  Increased  Jurisdiction, 
shall  serve  with  the  notice  of  motion  or  no- 
tice of  appeal,  a  concise  statement  of  the  er- 
rors of  law  he  complains  of,  and  if  he  claims 
the  evidence  is  insnfficient  to  support  the 
verdict  or  that  the  evidence  is  of  that  char- 
acter that  the  verdict  should  be  set  aside  as 
a  matter  of  discretion,  he  shall  so  specify. " 
If  a  compliance  with  such  statute  is  essential 
to  confer  Jurisdiction  upon  this  court  saffi- 
dent  to  enable  it  to  permit  amendments  or 
other  necessary  acts  to  be  done  in  order  to 
make  the  appeal  effectual,  then  It  follows 
that  respondent's  motion  should  be  granted, 
otherwise  it  should  be  denied,  provided  sudi 
amendment  or  otlier  necessary  act  is  made  or 
taken  by  leave  of  court  The  new  Practice 
Act  aforesaid  does  not  purport  to  amend  or 
change  the  existing  statute  prescribing  the 
steps  necessary  to  be  taken  to  perfect  an  ap- 
peal and  we  do  not  tlilnk  a  fair  constmction 
of  section  4  of  snch  new  act  evinces  any  leg- 
islative intent  to  require  such  statement  of 
errors  and  specifications  as  a  prerequisite  to . 
this  court  acquiring  Jurisdiction  of  the  ap- 
peal, to  the  extent  at  least  of  authorizing  it 
to  permit  amendments  or  other  necessary 
acts  to  be  done  to  make  the  appeal  effectuaL 
The  statute  is,  no  doubt,  mandatory  in  the 
sense  that  this  court,  without  such  statement 
of  errors  and  speciflcationB  (when  necessary), 
will  be  unable  to  dispose  of  the  appeal  on 
the  merits;  but  we  are  agreed  that  the  serv- 
ice of  the  notice  of  appeal  and  undertaking 
for  costs,  pursuant  to  sections  7205  and  7208, 
R.  C.  1905,  confers  Jurisdiction  sufficient  to 
authotlze  the  court  to  permit  appellants  to 
supply  the  omissions  above  referred  to.  The 
recent  case  of  Burger  v.  Sinclair,  140  N.  W. 
283,  is  authority  for  our  conclusions  as  above 
announced. 

A  still  more  oondnsive  answer  to  respond- 
ent's contention  in  support  of  the  first  ground 
ot  the  motion  is  found  in  section  7  of  the  new 
act  This  section  provides:  "The  court  or 
Judge  may,  upon  good  cause  shown.  In  fur- 
therance of  Justice,  extend  the  time  within 
which  any  of  the  acts  mentioned  In  sections  1, 
2,  3,  4,  6  and  6  of  this  act,  may  be  done  or 
may,  after  the  time  limited  therefor  has  ex- 
pired, fix  another  time  within  which  any  of 
such  acts  may  be  don&"  As  the  only  act 
required  to  lie  done  by  section  4  is  the  service 
of  such  statement  of  errors  of  law  and  spec- 
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iflcatlon  of  tbe  InmiflSdency  of  the  evidence, 
it  necessarily  follows  that  the  Legislature,  by 
the  enactment  of  section  7,  clearly  evinced 
an  Intent  not  to  make  the  service  of  such 
statement  and  speclflcatfons,  with  the  notice 
of  appeal,  a  Jurisdictional  prerequisite. 

Leave  is  hereby  granted  the  appellant  to 
supply  such  omissions  within  30  days  from 
the  date  of  the  filing  of  this  opinion.  Should 
be  fall  so  to  do,  the  appeal  may  be  dismissed 
upon  proper  showing  of  such  neglect. 

[3]  The  second  ground  of  the  motion  la 
manifestly  untenable,  conceding  that  ap- 
pellant had  the  full  period  of  one  year  In 
which  to  appeal  from  the  date  of  notice  of 
the  entry  of  the  judgment,  which  we  will 
hereafter  consider.  It  is  no  ground  for  mov- 
ing to  dismiss  the  appeal  because  not  taken 
earlier,  and  it  is  perfectly  plain  that  a  de- 
lay, or  even  an  entire  failure  to  cause  a 
statement  of  the  case  to  be  settled,  is  no 
ground  for  such  a  motion  as  the  appellant 
may  desire  merely  to  have  a  review  of  errors 
appearing  upon  the  judgment  roll  proper. 

[4]  The  third  ground  of  motion  presents  a 
more  complex  question.  The  new  Practice 
Act,  which  took  effect  on  July  1st,  reduces 
the  time  in  which  appeals  may  be  taken  from 
judgments  from  one  year  to  six  months  after 
the  entry  thereof  by  default,  or  after  written 
notice  of  the  entry  thereof  where  there  was 
an  appearance  in  the  action.  Section  14, 
chapter  131.  Such  new  act  is  general,  and 
applies  to  appeals  from  all  judgments  wheth- 
er entered  before  or  after  It  became  effective; 
and,  as  we  understand  respondent's  conten- 
tion, it  is  that  such  statute,  relating  as  it 
does  merely  to  the  remedy,  should  be  given 
not  only  a  prospective  but  a  retrospective 
operation,  and  as  thus  construed,  it  operated 
eo  Instanti  to  cut  off  appellant's  right  of  ap- 
peal from  the  judgment  in  question  on  July 
1st.  We  cannot,  however,  agree  with  the 
conclusion  thus  drawn  by  resi)ondent'8  coun- 
sel. While  the  act  deals  only  with  the  rem- 
edy and  on  its  face  applies  to  all  judgments, 
whether  rendered  before  or  after  its  enact- 
ment, we  think  it  is  entirely  clear  that  the 
Legislature  did  not  Intend  to  give  it  a  re- 
troactive operation  so  as  to  cut  off  a  right  of 
appeal  which  existed  at  the  time  it  took 
effect  While  manifestly  tbe  legislative  pur- 
pose was  to  shorten  the  time  for  appeal  to 
six  months  as  to  all  judgments,  it  no  doubt 
Intended  to  have  such  period  computed  from 
the  date  the  new  act  should  take  effect,  and 
where,  under  the  old  statute,  more  than  six 
months  would  be  left  in  which  to  take  an 
appeal  from  an  existing  judgment,  the  new 
act  would  cut  off  the  right  of  appeal  at  the 
expiration  of  six  months  from  July  1st  But 
in  cases  of  existing  judgments  where,  on 
July  1st,  a  period  of  but  six  months  or  less 
remained  in  which  to  take  an  appeal  under 
the  old  statute,  the  new  act  does  not  apply, 
and  the  time  prescribed  under  the  old  act 
governs.  In  other  words,  the  new  act  will 
mot  be  given  an  interpretation  which  would 


result  in  thwarting  the  legislative  will,  wbldi 
was  to  shorten — not  lengthen — the  time  for 
prosecuting  appeals. 

In  order  to  give  effect  to  the  evident  legis- 
lative intent  we  are  required  to  hold  that  the 
new  act  applies  only  to  those  judgments  the 
time  for   appealing  from  which   under   the 
old    statute   would  extend   more   than    idx 
months  after  the  taking  effect  of  tbe  new 
statute.    In  other  words,  the  new  statute  is 
prospective  in  its  operation,  but  applies  to 
all    judgments,    whether    entered    prior    or 
subsequent  to  July  1st,  which,  but  tor  such 
act  the  period  in  which  appeals  might  have 
been  prosecuted  therefrom  would  exceed  ^ 
months  from  such  data    As  to  other  judg- 
ments the  period  for  appealing  is  governed 
by  the  old  statute,  and  the  new  does  not  ap- 
ply, for  otherwise  tbe  new  act  would  have 
the  effect  of  enlarging  rather  than  shorten- 
ing the  period  for  appealing  therefrom,  or 
else  it  would  cut  off  all  right  to  appeal  on 
the  date  of  the  taking  effect  of  such  act, 
neither  of  which  results  was  intended.    The 
question  is  somewhat  analogous  to  tliat  pre- 
sented by  statutes  shortening  the  UmltatioD 
of  time  in  which  actions  may  be  commenced 
after  tbe   cause  of  action  -accrues.     Sudi 
statutes  are  generally  held  to  apply  to  caus- 
es of  action  existing  at  the  time  of  their  tak- 
ing effect,  provided  the  new  act  affords  a 
reasonable  time  after  it  takes  effect  in  which 
suits  may  be  commenced  thereon.    If  a  rea- 
sonable time  is  not  thus  afforded,  the  new 
act,  for  reasons  which  are  palpably  sound, 
is  held  not  to  apply  to  such  causes  of  action- 
Bank  V.  Bralthwaite,  7  N.  D.  358,  75  N.  W. 
244,  66  Am.  St  Rep.  653;   Osborne  v.  Und- 
stroni,  9  N.  D.  1,  81  N.  W.  72,  46  L.  R.  A.  715, 
81  Am.  St  Rep.  516;   State  Finance  Co.  v. 
Mather,  16  N.  D.  386,  109  N.  W.  350, 11  Ann. 
Cas.  1112;    Adams  &  F.  Co.  v.  Kenoyer,  17 
N.  D.  302,  116  N.  W.  98,  16  L.  R.  A.  (N.  S.) 
681. 

Of  course  there  Is  a  marked  distinction 
which  should  be  noted  between  causes  of  ac- 
tion and  the  privilege  of  appealing.  The  for- 
mer is  a  property  right  which  Is  protected  b.v 
the  Constitution  from  confiscation,  while  the 
latter  Is  a  mere  privilege  which  may  be  tak- 
en away  at  any  time  by  the  Legislature. 
The  question  here  is  one  of  legislative  intent 
rather  than  pf  legislative  power.  Did  the 
Legislature  Intend,  by  the  act  in  qnestloa 
to  cut  off  the  privilege  of  appeals  from  cer- 
tain existing  judgments,  or  did  It  Intend  by 
such  new  act  to  enlarge  the  period  prevlons- 
ly  allowed  for  appealing  therefrom?  CIea^ 
ly  neither  result  was  intended.  There  is  no 
sound  reason  why  such  new  statute  may  not 
be  held  to  apply  to  certain  judgments  ex- 
isting on  July  Ist  and  not  to  all.  Manifest- 
ly it  should  be  held  to  apply  to  those  judg- 
ments where  otherwise  an  appeal  might  be 
taken  after  six  months  have  elapsed  from 
July  1st;  and  it  is  equally  manifest  that  It 
should  not  appl^^  ^zec^  other  exi sting  jndg- 
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ments,  because  It  fixes  no  time  applicable  to 
them.  Ab  before  stated,  the  six-month  pe- 
riod, which  Is  the  only  time  fixed  in  such 
act.  If  given  a  retroactive  operation  as  to 
the  latter  class  of  Judgments,  would  cut  off 
all  right  of  appeal  on  July  1st,  and  when 
given  a  prospective  operation  only,  it  would 
enlarge  the  time  for  appealing  therefrom. 

This  identical  question  has  frequently  been 
before  the  courts,  and  there  is  some  conflict 
tn  the  holdings.  We  will  notice  only  a  few 
of  such  decisions. 

Beebe  v.  Birkett,  108  Mich.  284,  66  N.  W. 
970,  involved  a  statute  extending  the  time 
for  settling  cases  in  chancery.  It  was  there 
held  that  as  the  new  statute  dealt  with  pro- 
cedure only,  It  applied  to  both  pending  and 
future  cases.  The  court  there,  among  other 
things,  said:  "The  new  act  does  not  in  ex- 
press terms  repeal  the  old,  but  it  seems  to 
cover  the  same  ground  as  the  old,  with  the 
exception  mentioned.  In  our  opinion,  It  was 
Intended  to  supplement  the  other;  and  the 
only  question  here  is  whether  It  extends  to 
pending  cases,  or  whether  they  shall  be  gov- 
erned by  the  former  practice.  It  is  certain 
that  this  act  of  1895  should  not  be  given  re- 
troactive effect,  if  vested  rights  were  to  be 
thereby  affected ;  but  a  particular  remedy  is 
not  necessarily  a  vested  right.  •  *  •  It 
*l8  a  general  rule  that  an  act  dealing  with 
procedure,  only,  applies,  unless  the  contrary 
intention  is  expressed,  to  all  actions  falling 
within  Its  terms,  whether  commenced  before 
or  after  the  enactment  •  •  •  An  act 
giving  appeals  from  certain  enumerated  judg- 
ments and  orders  applies  to  such  judgments 
and  orders  made  prior  to  its  passage  (citing 
numerous  cases)." 

In  Odum  v.  Gamer,  86  Tex.  374,  25  S.  W. 
18,  this  precise  question  was  involved,  and 
the  court  treats  the  question  as  analogus  to 
cases  involving  statutes  shortening  the  limi- 
tation period  for  the  commencement  of  actions, 
and  adheres  to  a  rule  announced  In  Gautler 
V.  Franklin,  1  Tex.  732,  holding  that  "upon 
the  substitution  of  a  new  term  of  limitation 
tbe  time,  which  elapsed  under  the  former 
law,  wlU  be  counted  In  the  ratio  that  it  bears 
to  the  old  period,  and  the  time  of  the  new 
law  will  be  computed  upon  tbe  basis  of  the 
ratio  that  the  unexpired  time  under  tbe  old 
law  bears  to  the  whole  time.  That  is,  that 
U  under  the  old  law  two-thirds  of  the  time 
bad  expired,  then  one-third  of  the  new  law 
would  be  allowed  in  which  to  sue."  No  other 
court  seems  to  have  adopted  such  a  rule,  and 
It  seems  to  us  that  the  holding  is  unsound 
and  constitutes  judicial  legislation  rather 
than  judicial  construction. 

In  Ryan  v.  Waule,  63  N.  Y.  57,  it  was  held 
that  a  statute,  passed  after  an  entry  of  a 
judgment,  but  before  an  appeal  therefrom 
was  taken,  limiting  appeals  to  cases  involv- 
ing an  amount,  exclusive  of  interest,  less 
than  $500,  applied  to  such  former  judgment, 
tbe  court  saying:    "Tbe  fact  that  this  cause 


was  pending,  or  tbe  recovery  bad  before  the 
enactment  of  the  law  of  1874,  does  not  take 
the  case  out  of  the  operation  of  the  statute. 
The  right  of  appeal  is  not  a  vested  right,  but 
Is  one  of  the  remedies  at  all  times  within  the 
discretion  of  the  Legislature,  and  to  be  dealt 
with  as  that  body  shall  deem  wise.  Retroac- 
tive effect  is  not  given  to  the  act  in  applying 
it  to  all  appeals  brought  after  it  became  a 
law.  It  did  not  affect  appeals  already 
brought,  but  was  only  operative  as  to  future 
appeals,  and  the  fact  that  it  may  have  taken 
away  the  right  to  appeal  in  some  cases  in 
which  It  existed  before  does  not  render  it 
any  the  less  an  act  prospective  in  Its  opera- 
tion." 

The  Constitution  of  Arkansas  guarantees 
the  right  of  appeal,  and  in  Rankin  v.  Scho- 
fleld,  70  Ark.  83,  66  S.  W.  197,  it  was  held 
that  a  statute  shortening  the  time  for  appeal 
is  unconstitutional  in  so  far  as  it  cuts  off 
at  once  the  right  to  appeal  from  judgments 
previously  entered,  following  the  prior  decis- 
ion of  O'Bannon  v.  Ragan,  30  Ark.  181.  The 
latter  case  presents  a  state  of  facts  quite 
parallel  to  those  in  the  case  at  bar,  and  the 
court  held  the  new  statute  inoperative  as  to 
existing  judgments,  where,  under  the  new 
statute,  the  remedy  by  appeal  would  be  cut 
Off  entirely. 

This  precise  question  arose  in  California, 
and  was  decided  in  Pignaz  v.  Burnett,  119 
Cial.  157,  61  Pac.  48,  and  we  quote  from  the 
opinion  as  follows:  "At  the  time  the  judg- 
ment was  entered  an  appeal  could  be  taken 
from  a  final  judgment  at  any  time  within  one 
year  after  its  entry.  March  3,  1897  (St  1897, 
p.  55),  section  939  of  the  Code  of  ClvU  Pro- 
cedure was  so  amended  as  to  give  only  six 
months  after  tbe  entry  of  judgment  within 
which  an  appeal  can  be  taken.  At  the  time 
of  the  amendment  the  period  of  six  months 
had  already  elapsed  since  the  entry  of  the 
judgment;  there  remained,  however,  five 
mouths  of  the  time  allowed  for  taking  an  ap- 
peal under  the  Code  before  tbe  amendment 
Tbe  act  took  effect  60  days  after  its  passage, 
at  which  time  nine  months  had  elapsed  since 
the  entry  of  judgment  The  appeal  was 
taken  after  that  time,  but  within  the  period 
of  12  months  from  the  entry  of  judgment  If 
the  amendment  operated  retrospectively,  it 
cut  off  the  right  of  appeal  immediately  upon 
the  taking  effect  of  the  act,  affording  no 
opportunity  whatever  thereafter  for  the  exer- 
cise of  this  privilege,  and  depriving  this 
court,  so  far  as  the  Legislature  can,  of  Its 
jurisdiction  in  the  cases  upon  which  it  would 
so  operata  To  make  this  statute  applicaCle 
to  judgments  entered  before  It  went  into 
effect  is  to  give  it  a  retroactive  effect  But 
it  is  no  objection  to  tbe  validity  of  a  statute 
to  say  ^that  it  is  retrospective  in  its  operation. 
Tbe  question  is.  Is  the  amendment  an  ex  post 
facto  law,  or  does  it  Impair  the  obligation  of 
contracts?  and  also,  perhaps,  whether  it  de- 
prives any  one  of  vested  rights.  If  it  does 
none  of  these  things,  it  is  no  objection  to  it 
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that  It  arolles  to  pending  cases  or  past  trans- 
actions. •  •  •  It  Is  quite  obvious  that 
great  hardship  Is  likely  to  result  if  a  retroac- 
tlve  effect  Is  given  to  this  statute.  One  may- 
be presumed  to  know  the  laws  of  the  land, 
but  the  very  Instant  this  amendment  took 
effect,  if  it  be  retroactive,  the  right  of  appeal 
was  cut  off  at  once.  No  time  whatever  was 
given  to  appeal  in  those  cases  in  which  judg- 
ments had  been  entered  six  months  or  more 
previously.  Unless  it  is  absolutely  necessary, 
we  should  not  Impute  such  an  intention  to 
the  Leglslatare.  In  view  of  the  construction 
which  has  almost  invariably  been  given  to 
statutes  of  this  character,  I  feel  snre  that  the 
Legislature  Intended  that  Its  operation  should 
be  limited  to  Judgments  thereafter  entered." 

Bailey  v.  Kincald,  57  Hnn,  516,  U  N.  T. 
Supp.  294,  is  authority  for  holding  the  new 
statute  to  apply  to  cut-off  appeals  from  prior 
Judgments  after  the  expiration  of  the  new 
I)erlod  prescribed.  The  syllabus  is  as  fol- 
lows: "Where,  subsequent  to  the  time  that 
the  right  to  appeal  from  a  Judgment  accrued, 
and  before  the  expiration  of  the  time  limited 
for  such  appeal,  section  1341  of  the  Code  of 
Civil  Procedure  was  amended  by  striking  out 
60  days  and  inserting  30  days,  and  thereafter 
the  notice  of  appeal  was  served  more  than  30 
days  from  the  time  that  the  right  to  appeal 
accrued,  but  less  than  60  days  thereafter, 
and  also  more  than  30  days  after  the  date 
at  which  the  amendment  took  effect,  the  serv- 
ice of  the  notice  is  too  late." 

The  Washington  court  in  the  recent  case  of 
Sogers  V.  Trumbull,  32  Wash.  211,  73  Pac. 
381,  announced  a  rule  in  harmony  with  our 
views  as  above  expressed.  The  reasoning  and 
conclusion  of  the  court  meets  with  our  full 
approval,  as  we  think  it  announces  a  sound 
rule  of  construction  consistent  with  the  evi- 
dent intent  of  the  Legislature  in  enacting  the 
new  statute.  At  the  time  the  Judgment  ap- 
pealed from  in  that  case  was  rendered  section 
1757  of  their  Code  gave  the  appellant  six 
months  within  which  to  take  his  appeal, 
which  it  was  held  would  expire  on  March  8, 
1903,  on  which  date  the  appeal  was  taken. 
On  Uiat  day  an  act  took  effect,  amending  the 
prior  statute  limiting  the  time  for  appeal  to 
30  days  after  the  rendition  of  the  Judgment 
The  appeal  was  taken  after  the  new  act  took 
effect,  and  it  was  contended  that  the  amenda- 
tory act  was  retrospective,  and  since  more 
than  30  days  had  elapsed  after  the  Judgment 
was  rendered,  the  appeal  was  too  late.  After 
quoting  from  Sutherland  on  Statutory  Con- 
struction, I  482,  the  court  briefly  sums  up  its 
conclusions  in  the  following  language: 
"There  is  no  indication  in  the  act  of  1903 
that  It  applied  to  judgments  rendered  prior 
to  the  time  the  act  took  effect,  so  that  Judg- 
ments rendered  more  than  30  days  prior 
thereto  were  barred  of  the  right  of  appeal. 
It,  therefore,  under  the  rule  above  announc- 
ed, applied  only  to  Judgments  rendered  sub- 


sequently, or  to  Vbiott  viKen  fke  f^gM  of  ap- 
peal under  the  old  law  extended  more  t\a» 
SO  dayt  from  the  time  the  act  took  «ffecf 
We  conclude  that  the  motion  of  respondents 
is  untenable,  and  the  same  is  aocordinsiT  de- 
nied. 


STATB  ex  leL  BRAATELIEN,  State's  Atty.. 
V.  DRAKELEY  et  al..  County  Gom'rs. 

(Supreme   Court   of   North    Dakota.      Oct.    9, 
1913.) 

(ByXUbui  by  the  Oomrt.) 

1.  MANOAinrs  (|  146*) — Right  of  Actioh— 
Pabtixs— Taxfatkb. 

When  a  county  auditor  retains  fees  which 
belong  to  the  county,  and  falls  to  account  for 
them  and  pay  them  to  the  county  treasurer,  and 
the  board  of  county  commissionera  neglects 
and  refuse*  on  demand  to  adjust  the  account 
of  such  fees  and  determine  the  amount  thereof 
as  required  by  section  2430,  Revised  Codes  of 
1905,  a  resident,  taxpayer,  and  citizen  of  the 
county  la  qualified  to  act  as  a  relator  in  proceed- 
ings in  the  name  of  the  state  to  comped  action 
by   the  county  commissioners. 

[Ed.   Note. — For  other  cases,  see  Handamn& 
Cent  Dig.  {  287;    Dec.  Dig.  f  146.*] 

2.  MANDAinrs  (8  101*)— Stjbjicts  ot  'Rxlxkw— 
Fkrfobkancb  or  Officiai.  Duties. 

The  adjustment  of  such  tees  by  the  ooonty 
commissioners  when  not  paid  into  the  county 
treasury  is  a  ministerial  duty,  and  mandamns 
will  lie  to  compel  them  to  audit  or  adjust  the 
same,  but  will  not  Ue  to  compel  a  determina- 
tion of  any  particular  snm  due  or  not  dne  the 
county  from  the  auditor. 

[Ed.  Note.— For  other  cases,  see  Mandamus 
Cent  Dig.  {$  211-216;   Dec.  Dig!  i  101.»] 

S.  MAiTDAirnB  ({  8*)— Dkfbnbe— Othzx  Adk- 

QUATK  ReUKOT. 

Neither  the  criminal  prosecution  nor  the 
removal  of  county  officials  who  fail  to  perform 
their  duties  furnishes  an  adequate  remedy  to  the 
public  or  to  taxpayers  of  the  county  to  which 
funds  unaccounted  for  belong,  and  hence  are 
not  the  other  adequate  remedies  which  inhibit 
the  maintenance  of  proceedings  to  mandamus 
the   oonuuissioners  to  adjust  such  accounts. 

[Ed.  Note. — For  other  cases,   see  Mandamus, 
Cent  Dig.  {{  8,  10,  11,  16-34 ;   Dec  Dig.  i  sl*] 

4.  Snrr  bt  State's  AxTOBifXT— DixKcnoir  or 
County  Coioiissionebs. 

As  to  whether  the  state's  attorney  of  a 
county  can  bring  an  action  against  the  auditor, 
to  collect  fees  retained  by  him  which  belong 
to  the  county,  without  being  directed  so  to  do 
by  the  board  of  county  oommissioneis,  is  not 
decided. 

5.  COITRTIEB    (I   74*)— AUDITOB— SALABT. 

By  chapter  70,  Laws  of  1907,  flxins  the 
salary  of  county  auditors,  the  different  ooanties 
are  classified  with  reference  to  the  assessed 
valuation  of  the  property  in  the  counties  of 
each  class,  and  this  statute  reads  that  no  coun- 
ty auditor  shall  receive  more  than  dol- 
lars for  his  personal  services  in  any  one  year; 
the  amount  depending  on  the  valuation  of  the 
property  in  his  coun^.  Held,  that  this  enact- 
ment fixes  the  salary  of  the  county  auditor  at 
the  sum  named  as  applying  to  the  claaa  in 
which  his  county  belongs. 

[Ed.   Note. — For   other   cases,   see   OonntieiL 
Cent  Dig.  Si  104-113;    Dec.  Dig.  {  74.*] 

6.  Counties   (J  80*)— Countt  Auditor— Ao> 
couNTiNa  FOB  Fees. 

Chapter  70,  Laws  1907,  was  enacted  to  fix 
the  salaries  of  all  the  county  auditors  of  the  statet 
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And  relate*  to  that  aubject  alone,  and  providea 
that  all  moneys  received  as  fees  for  certifying 
to  abstracts  or  deeds  in  excess  of  the  salary  as 
thereby  limited  shall  be  paid  by  the  county  aa- 
ditor  at  the  end  of  each  month  into  the  revenue 
fund  of  the  county.  Heldj  that  this  requires 
an  accounting  by  the  auditor,  at  the  end  of 
each  month,  of  such  fees,  and  that  if  the 
amount  exceeds  his  sailary  tor  the  month,  it  is 
his  duty  to  pay  the  excess  into  the  revenue 
fund  of  the  county. 

[£d.    Note.— For   other  cases,   see   Counties, 
Cent.  Dig.  {§  125, 131-134 ;  Dec.  Dig.  §  80.*] 

7.  CouNTiBs  (I  80*)  — County  Additobs  — 
CoMPBNaATioN— Accounting  fob  Fees. 
Chapter  21S,  Laws  of  1907,  was  enacted 
for  the  purpose  of  enforcing  the  payment  of 
taxes  before  the  transfer  of  real  property,  by 
requiring  a  certificate  of  the  county  auditor  as 
to  the  fftcta,  before  deeds,  with  certain  excep- 
tions, are  entitled  to  record,  and  as  an  inciden- 
tal matter  provided  for  the  fee  to  be  collected 
by  the  county  auditor  for  such  certificate,  and 
that  the  auditor  might  retain  such  fee  as  com- 
pensation for  making  his  certificate.  Beld, 
that  in  view  of  the  fact  that  chapter  70,  supra, 
requiring  such  fees  to  be  turned  into  the  coun- 
ty treasury,  was  enacted  by  the  Legislature 
•ubseqpent  to  the  enactment  of  said  chapter 
219,  the  history  of  the  legislation  on  the  sub- 
ject, and  other  considerations  set  forth  in  the 
opinion  herewith,  the  requirements  of  chapter 
70  control,  and  such  fees  belong  to  the  county; 
and  it  is  tiie  duty  of  the  coun^  auditor  to  ac- 
count for  the  same  monthly  and  turn  any 
sum  in  his  bands  received  therefor  in  excess  of 
his  salary  for  the  month  into  the  county  trea»- 
ury. 

[Eid.    Note. — For  other   cases,   see   Counties, 
Cent  Dig.  §|  126,  131-134;   Dec.  Dig.  §  80.*] 

8.  Counties    (|    80*)  — Countt    Auditoks  — 

COICPKITSATION— ACCOUNTINO  FOB  FbES. 
The  provision  regarding  turning  such  fees 
into  the  county  treasury,  found  in  chai>ter  70, 
is  construed  to  require  such  fees  received  in 
excess  of  the  salary  fixed  for  the  class  of  coun- 
ties to  which  any  particular  county  belongs  to 
be  turned  into  the  county  treasury,  and  not, 
as  contended,  that  each  auditor  is  entitled  to 
retain  such  fees  to  an  amount  equaling  the 
salary  provided  for  the  counties  embraced  in 
the  mnTunnm  class. 

[Ed.    Note.— For    other   cases,    see    Counties, 
Cent  Dig.  H  126,  181-134;   Dec.  Dig.  {  80.»] 

9.  Statutes  (S  219*) — Constbuction- Usagb 
— Compensation  or  County  Auditob. 

While  in  some  cases  a  course  o£  conduct 
indicating  a  common  understanding  by  admin- 
istrative officers  as  to  the  meaning  of  a  statute, 
when  they  have  followed  a  usage  which  has  been 
acquiesced  in  by  all  parties  concerned  for  a 
long  period  of  time,  may  be  entitled  to  weight 
in  determining  its  real  meaning,  it  is  held,  in 
view  of  the  legislation  on  the  subject  and  the 
facts  of  the  case,  that  such  understanding  and 
usage  on  the  part  of  auditors  on  a  subject  in 
which  they  are  personally  interested,  and  in 
the  face  of  the  denial  by  appellant  that  there 
has  been  such  a  custom  or  construction  of  the 
statute  on  the  part  of  at  least  some  of  the  au- 
ditors, that  such  understanding  is  not  control- 
ling, and  would  not  justify  the  court  in  so  hold- 
ing. 

[Ed.   Note. — For   other  cases,    see   Statutes, 
Cent  Dig.  f f  296,  297 ;    Dec.  Dig.  |  219.*] 

10.  CouwTiM    (I   80*)— Offioebs— Compensa- 
tion— Constbuction  of  Statute. 

Where  the  policy  of  the  Legislature  has 
been  to  place  connty  officials  on  a  salaried  basis 
and  to  turn  all  fees  into  the  county  treasury, 
■ocb  fees  lielong  to  the  coun^  unless  the  stat- 
ute shows  a  dear  and  plain  legislative  intent 
to  giant    them   to   the    salaried   officer;     and 


doubts  should  be  resolved  in  favor  of  tbe  pub- 
Uc. 

[Eid.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  |i  125,  131-134;    Dec.  Dig.  §  80.*] 

11.  STATtrrES   (S   225*)— Constbuction— COK- 

FUCTB. 

A  statute  which  deals  with  one  subject 
only  will  oidinarily  control  in  case  of  conflict 
between  it  and  a  statute  dealing  with  the  same 
subject  only  incidentally,  and  having  some  otiier 
main  object 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §g  302,  303 ;    Dec.  Dig.  i  225.»] 

12.  Mandamus  (S  176*)— Decision. 

The  county  commissioners  having  undoubt- 
edly entertained  in  good  faith  the  opinion  that 
the  fees  in  question  belonged  to  the  auditor, 
and  for  this  reason  having  refused  to  order  suit 
brought  to  recover  anything  due  the  county, 
this  court  will  not  assume  that,  when  advised 
of  the  law  and  the  duty  of  the  board  to  make 
an  adjustment  with  the  auditor,  the  auditor 
will 'refuse  or  fail,  if  anything  is  found  due  the 
county;  to  pay  the  same,  or  that  in  the  event 
that  he  does  so  refuse  the  board  will  neglect 
to  order  the  state's  attorney  to  bring  suit 
therefor;  hence  it  is  held  that  to  mandamus 
the  board  to  brine  suit  at  this  time  would  be 
premature,  even  ii  mandamus  will  lie  against 
the  board  to  compel  such  order. 

[Eld.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {§  39^-394;   Dec  Dig.  S  176.*] 

Appeal  from  District  Cooit,  Williams 
County;  Burr,  Special  Judge. 

Application  for  mandamus  by  the  State^  on 
relation  of  H.  W.  Braatelien,  State's  At- 
torney within  and  for  Williams  County, 
against  George  O.  Drakeley  and  others,  as 
county  commissioners,  within  and  for  Wil- 
liams County.  E^om  the  sustaining  of  a  de- 
murrer, plaintiff  appeals.    Reversed. 

The  relator  as  state's  attorney  of  Wil- 
liams county  and  also  as  a  freeholder,  tax- 
payer, resident,  and  elector  of  said  county, 
on  behalf  of  himself  and  other  taxpayers 
similarly  situated,  procured  an  order  to  show 
cause,  addressed  to  George  Q.  Drakeley,  C.  J. 
Helle,  O.  O.  Houglum,  and  Frank  Banks,  as 
county  commissioners  of  Williams  county, 
why  a  writ  of  mandamus  should  not  Issue. 
His  application  set  forth,  among  other  things: 
That  the  respondents  were  commissioners  of 
said  county.  -  That  the  assessed  valuation  of 
the  county  as  returned  by  the  State  Board 
of  Equalization  for  1906  was  $2,241,792 ;  for 
1907  was  ■$3,323,029;  for  1908  was  $5,386,- 
519;  for  1009  was  $7,699,807;  and  for  the 
year  1910,  $8,517,387.  That  the  salary  of 
the  county  auditor  for  said  county  by  reason 
of  the  valuation  aforesaid  was,  for  1907, 
$1,600;  for  1908,  not  more  than  $1,600;  for 
1909,  not  more  than  $1,900;  and  for  the 
year  1910,  not  more  than  $2,000;  and  not 
more  than  $2,200  for  the  year  1911.  That 
the  said  auditor  was  In  duty  bound  to  pay 
Into  the  revenue  fund  of  the  county,  at  the 
end  of  each  month,  all  moneys  received  for 
certifying  to  abstracts  and  deeds  in  excess 
of  such  salary.  That  one  B.  M.  Atterberry 
had  been  the  county  auditor  of  said  county 
at  all  times  since  the  1st  day  of  July,  1907, 
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and  had,  daring  the  time  when  he  held  sncfa 
office  and  from  the  1st  day  of  July,  1907,  to 
the  commencement  of  these  proceedings,  re- 
ceived a  large  stun  of  money  In  the  form  of 
fees  for  certifying  to  abstracts  and  deeds. 
That  he  had  been  paid  the  salary  allowed  by 
law  out  of  a  salary  fund  of  the  county  by 
warrants  which  were  paid  upon  presentment 
at  about  the  dates  of  their  issue,  at  or  about 
the  end  of  each  month,  and  specifying  the 
amount  of  salary  paid  him  for  each  month 
during  the  time  of  his  said  incumbency  in 
such  office.  It  la  further  alleged  that  said 
Atterberry  at  no  time  accounted  for  the  fees 
which  he  received  in  his  official  capacity  for 
such  seryices,  but  had  neglected  and  refused 
to  account  therefor  and  failed  to  pay  or 
cause  the  same  to  be  paid  to  the  county  of 
Williams,  as  required  by  law,  at  any  time, 
but  had  converted  to  his  own  use  and  still 
retained  the  same,  and  that  the  amount 
thereof  so  collected  and  retained  by  said  At- 
terberry  aggregated  about  |1,500.  E^cts  are 
then  recited  shovring  that  the  board  of  coun- 
ty commissioners  had  failed,  neglected,  and 
refused,  though  demanded,  to  adjust  the  ac- 
counts of  said  Atterberry  as  to  such  fees,  or 
to  ascertain  the  balance  due  the  county  aris- 
ing therefrom,  and  had  refused  to  order  suit 
brought  against  said  Atterberry  for  the  fees 
retained  by  him  above  the  amount  authoriz- 
ed by  law.  Facts  are  further  pleaded  show- 
ing that  the  attention  of  the  board  bad  been 
called  to  the  delinquency  of  the  auditor,  and 
their  refusal  to  ascertain  the  amount  of  such 
excess  of  fees  so  collected  and  retained,  and 
to  order  suit  brought  in  the  name  of  the 
county  therefor,  although  they  knew  that  the 
auditor  had  been  paid  the  full  amount  of  his 
salary,  and  that  such  fees  had  been  received 
in  excess  of  his  salary  as  limited  by  law.  It 
is  then  alleged  that  relator  has  no  plain, 
speedy,  and  adequate  remedy  at  law  to  pro- 
tect his  rights  as  a  taxpayer  and  resident  of 
the  state  of  North  Dakota  and  the  county  of 
Williams,  or  the  rights  of  the  other  tax- 
payers of  such  county,  unless  such  board  of 
county  commissioners  performs  its  duty  In 
the  matter  as  required  by  law.  A  writ  was 
prayed  for  requiring  such  county  commis- 
sioners to  adjust  the  accounts  of  said  county 
auditor  as  to  any  and  all  amounts  received 
by  him  in  his  official  capacity  for  certifying 
to  deeds  and  abstracts,  and  to  ascertain  the 
balance  due  the  county,  and  to  order  suit  to 
be  brought  in  tiie  name  of  the  county  there- 
for, and  to  do  and  perform  all  other  things 
with  reference  thereto  required  by  law.  Oth- 
er facts  are  alleged  which  are  immaterial  to 
an  understanding  of  this  appeal.  The  appli- 
cation was  heard  by  Hon.  A.  G.  Burr,  special 
Judge^  when  a  demurrer  was  interposed  to 
the  order  to  show  cause  and  the  affidavit 
in  support  thereof,  on  the  ground  and  for 
the  reason  that  the  affidavit  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, or  sufficient  upon  which  to  base  a  writ 
of  tiie  court    The  court,  by  order  duly  en- 


tered bearing  date  the  29th  of  June,  1911, 
sustained  the  demurrer.  From  this  order  an 
appeal  was  duly  taken  to  this  court 

H.  W.  BraateUen,  State's  Atty.,  of  Willl«- 
ton,  for  appellant.  Geo.  R.  Bobbins  and  Geo. 
A.  Bangs,  both  of  Grand  Forks,  for  State 
Association  of  County  Auditors. 

SPALDING,  O.  J.  (after  stating  the  £act» 
as  above).  The  relator  filed  a  brief  and  ap- 
peared in  person  on  the  argument  In  this 
court  The  defendante  neither  appeared  nor 
filed  a  brief,  but  Mr.  George  A.  Bangs,  an 
attorney  of  Grand  Forks  county,  made  ap- 
plication for  leave  to  submit  a  brief  on  be- 
half of  the  State  Auditors'  Association, 
whatever  that  may  be,  and  he  was  permitted 
to  do  so,  and  we  refer  to  and  consider  bis 
brief  the  same  as  though  it  had  been  filed  hi 
behalf  of  respondents.  He  makes  certabi 
preliminary  objections  to  a  consideration  of 
the  matter,  which  will  be  disposed  of  before 
we  turn  to  the  question  of  whether  the  coun- 
ty or  the  auditor  is  entitled  to  the  fees  in 
question. 

[1]  1.  He  asserts  that  the  relator  is  not  a 
party  beneficially  interested,  as  required  by 
section  7823,  R.  C.  of  1906,  and  therefore 
cannot  maintain  this  proceeding.  He  argues 
that  the  acta  sought  to  be  compelled  are  gov- 
ernmental functions  in  which  no  one  citizen 
has  any  beneficial  interest  or  la  directly  af- 
fected. We  have  carefully  examined  the  au- 
thorities he  cites,  but  this  question  has  been 
passed  upon  repeatedly  by  this  court,  and 
the  relator,  as  a  resident,  citizen,  and  tax- 
payer of  the  county,  Is  qualified  to  act  as  a 
relator  in  this  proceeding.  If  the  duty  en- 
joined by  the  statute  apon  the  county  com- 
missioners to  audit  or  adjust  the  accounta  of 
the  auditor  Includes  auditing  or  adjusting 
the  items  composed  of  fees  received  for  cer- 
tifying to  abstracta  and  deeds,  it  Is  a  public 
duty,  and  one  in  which  all  the  taxitayers  of 
the  county  are  interested.  State  v.  Holmes, 
19  N.  D.  286,  123  N.  W.  884;  State  v.  Wlllla, 
19  N.  D.  209,  124  N.  W.  706;  State  ex  reL 
V.  Menzie,  17  S.  D.  635,  97  N.  W.  745;  State 
V.  Carey,  2  N.  D.  86,  49  N.  W.  164;  26  Cyc. 
404  (II)  and  authorities  cited:  26  Cyc.  M7, 
note,  as  to  taxation;  Union  Padflc  By.  Co. 
V.  HaU  et  al.,  91  U.  S.  343,  23  L.  Ed.  428; 
State  ex  rel.  v.  Yakey,  Judge,  43  Wash.  15, 
85  Pac.  990,  9  Ann.  Gas.  1071. 

[2]  2.  It  is  urged  that  the  acta  sought  to 
be  coerced  are  discretionary  and  that  hence 
mandamus  will  not  lie. 

Section  2428,  a  C.  of  1906,  reads:  "All 
treasurers,  sheriffs,  clerks,  constables  and 
other  officers  chargeable  with  money  belong- 
ing to  any  county,  shall  render  their  ac- 
count to  and  settle  with  the  county  commis- 
sioners at  the  time  required  by  law,  and  pas 
into  the  county  treasury  any  balance  which 
may  be  due  the  county.    •    •    • " 

Section  2430  reads:  "If  any  person  thus 
chargeable  shall  neglect  or  refuse  to  render 
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true  account  or  settle  as  aforesaid,  the  board 
of  county  commissioners  sball  adjust  tbe  ac- 
counts of  such  delinquent  according  to  the 
best  information  It  can  obtain  and  ascertain 
the  balance  due  the  county  and  order  suit 
to  be  brought  In  tbe  name  of  tbe  county 
therefor;  and  such  delinquent  sball  not  be 
entitled  to  any  commission  and  shall  forfeit 
and  pay  to  tbe  county  a  penalty  of  twenty 
per  cent  on  tbe  amount  of  funds  due  the 
connty." 

We  are  now  dealing  with  the  act  of  ad- 
Justing  tbe  accounts  of  the  auditor  as  they 
relate  to  the  fees  In  question.  It  should  be 
observed  that  the  statute  proyides  that  if  a 
person  chargeable  sball  neglect  or  refuse  to 
render  true  account  or  settle,  tbe  board  shall 
adjust  tbe  accounts  of  the  delinquent.  We 
are  not  concerned  with  how  they  shall  be 
adjusted — that  la,  we  are  not  permitted  to 
determine  that  any  spedflc  sum  is  due,  or 
that  the  commissioners  shall  find  any  sum 
due  in  case  the  facts  alleged  in  the  petition 
of  the  relator  are  found  to  be  nntrue — but 
on  the  facts  as  stated  it  is  the  ministerial 
duty  of  the  board  to  examine  and  adjust 
those  accounts,  including  the  items  in  qneS' 
tion,  if  the  items  belong  to  the  county  rather 
than  to  the  auditor.  The  only  thing  required 
of  the  commissioners  is  tbe  ministerial  duty 
of  acting  upon  the  facts  set  forth  in  the  peti- 
tion, and  which  are  alleged  to  be  within  their 
knowledge,  namely,  that  there  are  such 
items,  and  that  they  have  not  been  account- 
ed for,  and  to  proceed  to  make  ah  account- 
ing or  an  adjustment,  and  thereby  determine, 
according  to  the  best  information  they  can 
obtain,  the  amount  of  such  items  unaccount- 
ed for  and  unpaid  to  the  treasurer,  if  any. 

While  it  is  true  that  tbe  subject  of  the  con< 
troversy  pertains  to  the  fiscal  affairs  of  the 
county,  yet  this  docs  not  alter  tbe  situation 
when  the  board  refuses  to  perform  its  min- 
isterial duty.  The  terms  of  the  statute  quot- 
ed above  are  mandatory.  The  taxpayers  of 
the  county  are  entitled  to  know,  and  tbe 
liCgislatnre  contemplated  that  they  should 
be  informed,  as  to  the  amount  of  fees  col- 
lected and  unaccounted  for;  and,  while  the 
courts  cannot  direct  the  findings  of  the  board, 
they  can  set  the  commissioners  in  motion  by 
directing  them  to  proceed  and  investigate 
and  ascertain  by  computation  whether  any- 
thing is  due,  and,  if  so,  how  much  of  the 
county's  property  has  been  retained  by  tbe 
auditor.  Many  authorities  are  dted  by  re- 
spondent on  this  subject,  but  not  one  of  them 
sustains  bis  argument  They  go  to  the  ef- 
fect that  the  court  cannot  direct  tbe  board 
to  find  a  specific  or  definite  amount  due.  We 
think  they  are  uniform  to  the  effect  that 
courts  may  set  the  board  in  motion.  We 
shall  not  review  the  authorities  cited,  but  will 
say  that  People  ex  rel.  v.  McCk>rmick  et  al., 
106  111.  184,  la  iUnstratlTe.  It  rests  on  facts 
practlcaUy  parallel  with  those  In  the  instant 
case,  bat  it  was  there  sought  to  compel  a 


specific  result,  while  here,  In  so  far  as  tbe 
accounting  is  concerned,  it  is  only  sought  to 
set  tbe  board  in  motion  by  requiring  it  to 
perform  the  acts  which  may  result  in  finding 
something  or  nothing  due.  See  26  Cya  161 ; 
State  ex  rel.  Heflron  t.  District  Court  of 
Stark  County  et  al.,  143  N.  W.  143 ;  Stephens 
et  aL  T.  Jones  et  aL,  24  S.  D.  97,  123  N.  W. 
705.  In  fact  this  proposition  is  so  elementary 
that  citation  of  authorities  is  unnecessary. 

[3]  S.  It  is  next  urged  that  the  writ  wlU 
not  lie  because  there  are  other  adequate  rem- 
edies provided  by  statute,  viz.,  those  author- 
izing proceedings  for  the  removal  of  officials 
who  fail  to  perform  their  dhtles,  and  criminal 
prosecution.  We  think  counsel  labors  under 
a  misapprehension  of  what  is  meant  by  other 
adequate  remedy.  The  provisions  for  the  re- 
moval of  officials  and  for  criminal  prosecu- 
tion furnish  no  remedy  whatever  to  the  tax- 
payers or  to  the  public  for  the  diminution 
of  the  funds  of  the  connty.  They  simply 
serve  as  a  warning,  and  tend  to  prevent  a 
recurrence  of  the  neglect  or  refusal,  and  to 
punish  the  officials  for  their  dereliction. 
Such  proceedings  would  not  replenish  the 
public  treasury,  nor  provide  additional  funds 
for  conducting  the  public  business,  nor  would 
they  diminish  the  taxes  assessable  against 
the  property  of  the  taxpayers  of  the  county. 
They  furnish,  in  a  measure,  a  remedy  for  the 
crime  committed,  if  any,  but  no  dvll  remedy. 
Hence  we  say  they  furnish  no  remedy  in  the 
statutory  sense;  and,  if  doubt  exists,  that 
doubt  should  be  resolved  in  favor  of  the  solu- 
tion of  the  question  which  will  afford  a  rem- 
edy. 19  A.  &  E.  Enc.  of  Law,  747;  State 
V.  Kamman,  161  Ind.  407,  61  N.  E.  483;  26 
Cya  173 ;  Temple  v.  Superior  Court,  70  CaL 
211, 11  Pac.  690. 

Kerr  v.  Superior  Court  of  Stanislaus  Coun- 
ty, 130  Cal.  183,  62  Paa  479,  is  cited  as  an 
authority,  but  we  deem  the  dissenting  opin- 
ion of  the  Chief  Justice  and  Judge  Temple 
to  state  tbe  better  reasons.  In  any  event, 
the  reasons  given  in  the  majority  opinion, 
if  in  point  are  in  conflict  with  our  conclu- 
sions in  State  ex  reL  Heffron  v.  District 
Court  et  al.,  supra. 

[4]  4.  Both  parties  devote  considerable 
space  to  attempting  to  establish  that  tbe 
state's  attorney  can  only  bring  an  action 
against  tbe  auditor  on  the  facts  alleged  when 
directed  by  tbe  county  commissioners  so  to 
do.  They  agree  on  this  question;  hence  we 
do  not  examine  it  and  express  no  opinion 
thereon  further  than  to  say  that  this  is  ap- 
parently in  accord  with  tbe  statute  and 
seems  to  be  supiKtrted  by  authority.  See  sec- 
tions 2428  and  2430.  R.  C.  of  1006,  supra; 
Kerby  v.  Board,  71  Kan.  683,  81  Paa  503; 
Looscan  v.  County  of  Harris,  63  Tex.  611; 
State  V.  Pratt  et  aL,  68  Wash.  167,  122  Paa 
987. 

[S-7]  6.  We  now  approach  the  important 
question  in  this  case,  viz.:  To  whom  do  the 
fees  collected  by  the  auditor  for  certifying 
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to  deeds  and  abstracts  belong;  are  tbey  the 
property  of  the  county  or  of  the  auditor? 
The  dlfflcnlty  In  detennlnlng  this  question 
arises  largely  from  the  apparent  conflict  be- 
tween the  proTUdoDs  of  chapter  70,  Laws  of 
1907,  and  chapter  219,  enacted  at  the  same 
session  of  the  Legislature.  While  chapter 
70  precedes  chapter  219  In  the  published  laws 
of  that  session,  this  Is  purely  accidental  and 
In  no  manner  Indicates  which  was  Intended 
to  take  precedence.  The  chapters  In  the 
laws  of  that  session  are  numbered  and  ar- 
ranged alphabetically  with  reference  to  sub- 
ject-matter, and  chapter  70  is  under  the  title, 
as  arranged,  of  "CJounty  Officers,"  while 
chapter  219  Is  under  the  title  of  "Revenue 
and  Taxation."  In  fact,  chapter  210  was  In- 
troduced and  passed  prior  to  the  passage  of 
chapter  70,  and  Likewise  was  approved  before 
the  approval  of  chapter  70,  the  latter  having 
been  approved  by  the  Governor  on  the  14th 
of  March,  1907,  while  chapter  70  was  not 
approved  until  March  19,  1907.  Neither 
chapter  contains  any  emergency  clause. 
Chapter  219  Is  entitled,  "Requirements  of 
Tax  Deeds,"  and  is  an  act  to  amend  section 
1507  of  the  Revised  Ck>des  of  1905  relative 
to  the  duties  of  county  auditors,  and  requires 
such  auditor,  when  any  deed  Is  presented 
to  him  for  transfer,  to  ascertain  from  the 
books  and  records  of  his  office  whether  there 
are  any  delinquent  taxes,  special  assess- 
ments, or  tax  sales  on  the  land  covered  by 
the  deed,  and  prescribing  the  certificate 
which  the  auditor  Is  required  to  make  on 
such  deed  as  applicable  to  the  facts  found, 
viz.,  that  he  shall  enter,  on  every  deed  of 
real  property  so  transferred  over  his  official 
signature,  "delinquent  taxes  and  special  as- 
sessments or  installments  of  special  assess- 
ments paid  and  transfer  entered,"  or  "paid 
by  sale  of  the  land  described  within,"  or 
"transfer  entered,"  whichever  may  be  ap- 
plicable to  the  facts  found.  It  also  pre- 
scribes the  duties  of  the  register  of  deeds, 
requiring  him  to  refuse  to  receive  or  record 
a  deed  unless  the  proper  certificate  Is  first 
obtained  from  the  auditor.  It  also  provides 
penalties  for  failure  to  comply  with  the  law, 
and  makes  exceptions  of  United  States  pat- 
ents and  some  other  forms  of  transfer  from 
these  requirements.  The  last  sentence  reads: 
"The  county  auditor  shall  keep  a  record  of 
such  transfers  in  a  book  kept  for  that  pur- 
pose, showing  the  names  of  the  grantor  and 
grantee,  a  description  of  the  property  and  the 
date  of  transfer,  and  shall  receive  twentv- 
five  cenU  for  each  certificate,  from  the  person 
or  persons  presenting  the  same  for  certifica- 
tion, and  said  auditor  may  retain  such  fee 
as  compensation  for  maMng  sveh  certificate." 
The  purpose  of  this  statute,  like  others  re- 
ferred to,  was  to  secure  the  payment  of  taxes 
rather  than  to  increase  the  compensation 
of  the  audlton.  Section  1597,  of  which  this 
Is  an  amendment,  contained  the  same  provi- 
sion relating  to  this  fee,  and  was  enacted  in 
1903  by  chapter  167  of  the  Laws  of  that  year, 


"to  provide  that  all  taxes  and  assessments 
shall  be  paid  before  transfer  of  property," 
which,  when  so  enacted,  was  an  amendment 
of  section  1278  of  the  Revised  Codes  of 
1899,  relating  to  "deeds  not  to  be  recorded 
without  auditor's  certificate  of  taxes  paid." 
And  this  act,  which  Is  chapter  144,  Laws  of 
1901,  contained  the  same  provision  i>ermlt- 
tlng  the  auditor  to  retain  such  fe& 

Section  1278,  R.  C.  of  1899,  was  enacted 
as  chapter  136  of  the  Laws  of  1890,  the  sub- 
ject of  which  was,  "Auditor's  Certificate  Re- 
quired," and  was  an  amendment  to  chapter 
126  of  the  Laws  of  1897.  This  chapter  135 
concludes  with  this  provision:  "The  county 
auditor  shall  keep  a  record  •  •  •  and 
shall  receive  twenty-five  cents  for  each  certifi- 
cate from  the  person  or  persons  presenting 
the  same  for  certification,  and  shall  cover 
the  same  into  the  county  treasury  for  the 
credit  of  the  county  general  fund;  provided, 
in  the  counties  in  which  the  auditor  is  not 
paid  the  maximnm  salaries  allowed  by  law, 
said  auditor  may  retain  such  fee  as  com- 
pensation for  making  such  oerttficate." 
Chapter  135,  Laws  of  1899,  was  enacted  to 
amend  section  95  of  chapter  126  of  the  Laws 
of  1897,  which  contained  the  unqualified  re- 
quirement that  the  auditor  should  cover  the 
fee  into  the  treasury  for  the  credit  of  the 
general  fund,  and  such  section  was  contained 
In  the  general  law  relating  to  revenue  and 
taxation  enacted  by  that  session  of  the  Leg- 
islature, and  repealing  all  acts  or  parts  of 
acts  in  conflict  therewith.  Prior  to  1897, 
by  chapter  113,  Laws  of  1893,  the  auditor 
had  been  permitted  to  collect  and  retain  this 
fee,  as  he  had  been  by  section  91,  c.  132, 
Laws  of  1889-90,  but  by  chapter  62  of  Laws 
of  1889  he  had  been  required  to  turn  all  fees 
into  the  county  treasury  received  in  excess 
of  the  salary  provided  by  that  chapter,  based 
on  a  percentage  of  the  assessed  valuation; 
and  to  the  same  effect  was  section  14  of 
chapter  10  of  the  Laws  of  1887,  which  was 
the  first  general  law  providing  for  the  com- 
pensation of  county  auditors.  The  law  pro- 
viding for  certifying  to  abstracts  was  enact- 
ed as  chapter  1,  Laws  of  1901,  and  provided 
a  fee  of  25  centis,  but  contained  no  provision 
permitting  him  to  retain  it  When  that 
chapter  was  enacted  chapter  66  of  the  Laws 
of  1899  was  In  effect,  which  chapter  pre- 
scribed the  salary  of  county  auditors,  and 
contained  no  provision  regarding  feea  So 
much  for  the  history  of  the  legislation  re- 
garding fees  for  the  certificates  relating  to 
deeds,  to  which  we  shall  have  occasion  to 
refer  later. 

Chapter  70  of  the  Laws  of  1907,  heretofore 
referred  to  and  here  in  question,  la  entitled 
"Salary  of  County  Auditor,"  and  provides 
that:  "The  salary  of  the  county  auditor 
shall  be  regulated  by  the  value  of  the  proper- 
ty in  his  county  as  fixed  by  the  state  board 
of  equalization  for  the  preceding  year  as 
follows:    Provided,  that  no  county  auditor 
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BhaU  receive  more  than  |1200^  for  his  per- 
sonal- services  In  any  one  year  In  counties 
where  the  valuation  of  taxable  property  is 
less  than  one  million  five  hundred  thousand 
dollars;   nor  more  than  $1400.00  in  counties 
wbere  the   assessed   valuation  exceeds  one 
million  four  hundred  thousand  dollars,  but 
does  not  exceed  two  million  doUara"    Then 
follow  provisions  like  the  last.   Increasing 
the    salary    between   certain   valuations   in 
counties  of  higher  valuation  until  the  last 
provision  is  reached,  which  is:     "Nor  more 
than  $2500.00  in  counties  where  the  assessed 
valuation    exceeds    twelve    million    dollars; 
and  all  moneys  received  as  fees  for  certify- 
ing  to  abstracts  or  deeds  In  excess  of  the 
salary  as  limited  by  this  article  shall  be 
paid  by  the  county  auditor  at  the  end  of  each 
naonth  into  the  revenue  fund  of  the  county." 
It  thus  appears  that  chapter  70  contains  no 
positive  declaration  of  the  amount  of  salary 
that   any   auditor   shall   receive;    the   only 
statement  on  the  subject  being  the  one  quot- 
ed under  the  proviso  providing  for  a  maxi- 
mum only.    A  brief  reference  to  the  history 
of  legislative  provisions  for  the  compensa- 
tion of  county  auditors  and  the  salaries  pro- 
vided will  aid  somewhat  in  ascertaining  the 
meaning  of  this  chapter  and  its  relation  to 
chapter  210,  supra. 

The  Revised  Ck)de8  of  1877  provided  for 
no  officer  known  as  the  county  auditor,  but 
by  sections  61  to  64  of  chapter  21  of  the 
Political  Code  it  imposed  upon  the  register 
of  deeds  the  duties,  ex  officio,  of  county 
clerk,  which  duties  were  later  transferred  to 
the  office  of  the  county  auditor,  and  are  those 
now  performed  by  tliat  official.  The  compen- 
sation for  the  county  clerk  was  fixed  by  sec- 
tion 8  of  chapter  38  of  the  Political  C!ode 
of  1877.  That  section,  as  far  as  material, 
reads:  "For  performing  the  duties  of  the 
derk  of  the  county  commissioners,  and  at- 
tending to  the  buslneBS  of  the  county,  the 
county  clerk  shall  receive  such  salary  per 
annum,  to  be  paid  by  the  county  quarterly, 
as  the  commissioners  of  the  county  shall 
allow,  not  exceeding  In  any  year  the  sum  of 
$600.00." 

In  1888,  by  dmpter  1,  Special  Laws  of 
that  year,  the  office  of  county  auditor  was 
cieated  for  Pembina,  Walsh,  Grand  Forks, 
Lincoln,  Traill,  Cass,  and  Richland  counties, 
and  the  duties  formerly  performed  by  the 
county  clerk  were  transferred  in  those  coun- 
ties to  the  auditor.  Section  14  fixes  their 
salaries  as  follows:  "The  salary  of  the  coun- 
ty auditors  shall  be  regulated  by  the  value 
of  the  property  in  their  respective  counties, 
as  fixed  by  the  territorial  board  of  equaliza- 
tion for  the  preceding  year,  as  follows:  In 
counties  where  the  amount  of  taxable  prop- 
erty does  not  exceed  the  sum  of  one  and  one- 
balf  million  dollars  they  shall  be  entitled  to 
receive  five  mills  on  each  dollar  of  the  first 
one  hundred  thousand  dollars,  and  one  mill 
on  each  dollar  of  all  amounts  in  excess  of 


said  last  named  sum,  and  less  than  two  hun- 
dred thousand  dollars,  and  one-tenth  of  one 
mill  on  each  dollar  on  all  amounts  in  excess 
of  said  last  named  sum.  In  counties  where 
the  value  of  taxable  property  for  the  preced- 
ing year  as  fixed  by  the  said  board  of  equal- 
ization, exceeds  the  sum  of  one  and  one-half 
million  dollars,  the  county  auditor  shall  be 
entitled  to  receive  five  mills  on  each  dollar 
of  the  first  one  hundred  thousand  dollars, 
and  one-third  of  one  mill  on  each  dollar  in 
excess  of  said  sum  and  less  than  two  mil- 
lion dollars,  and  one-fifth  of  one  mill  on 
each  dollar  of  all  sums  in  excess  thereof. 
•  •  •  Provided  that  no  county  auditor 
Bliall  receive  more  than  $1600.00  for  bis  per- 
sonal services  in  counties  where  the  val- 
uation does  not  exceed  four  million  dol- 
lars, nor  more  than  $2000.00  in  counties 
where  the  valuation  exceeds  four  million 
dollars,  and  does  not  exceed  six  million  dol- 
lars, nor  more  than  $2500.00  In  counties 
where  such  valuation  exceeds  eight  mllUon 
dollars  and  does  not  exceed  ten  million  dol- 
lars, nor  more  than  $3000.00  where  such  val- 
uation exceeds  ten  million  dollars.  And  all 
moneyt  received  at  feet  or  percentage  in  ex- 
cett  of  the  amountt  provided  for  in  this  act 
than  he  paid  by  the  auditor  at  the  end  of 
each  year  into  the  revenue  fund  .of  the  coun- 
ty." Section  16  provided  that  whenever  the 
term  "county  clerk"  occurred  In  any  of  the 
existing  laws  of  the  territory  it  should  be 
deemed  and  held  synonymous  with,  and  con- 
strued to  mean,  coimty  auditor.  Here  we 
have  the  foundation  for  the  phraseology  of 
most  of  the  enactments  relative  to  the  fees 
received  by  county  auditors  down  to  and  in- 
cluding the  session  of  1907,  and  it  is  clear 
to  the  members  of  this  court  that  the  mean- 
ing of  that  statute  was  that  the  county  au- 
ditors of  the  counties  first  mentioned  consti- 
uted  one  class,  namely  those  where  taxable 
property  did  not  exceed  $4,000,000;  the  sec- 
ond class  was  all  having  property  between 
$4,000,000  and  $6,000,000.  In  the  first  class 
the  county  auditor  received  a  salary  not  to 
exceed  $1,500,  and  if  the  percentage  on  the 
valuation  did  not  amount  to  $1,600,  then  he 
was  entitled  to  retain  moneys  received  as 
fees  sufficient  to  make  his  salary  $1,500,  and 
any  excess  of  fees  over  that  sum  was  to  be 
turned  into  the  revenue  fund  of  the  county. 
In  the  last  class  he  was  entitled  to  retain 
such  fees  sufficient  to  bring  his  salary  up  to 
$3,000,  if  the  percentage  amounted  to  less 
than  tliat  sum.  Above  $3,000  it  was  to  be 
turned  into  the  revenue  fund,  but  no  auditor 
in  the  last  class  could  rec^ve,  for  himself, 
to  exceed  $3,000,  regardless  of  valuation  or 
amount  of  fees. 

The  next  legislation  on  the  subject  is 
found  in  the  Laws  of  1885,  when  the  Legis- 
lature, by  chapter  2  of  Special  Laws,  pro- 
vided for  auditors  of  Brown,  and  certain 
other  counties;    and  by  chapter  87,  Special 
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Laws  of  that  year,  auditors  were  provided 
for  Spink,  Stutsman,  and  other  counties,  and 
the  law  creating  the  office  of  county  auditors 
for  the  counties  of  Pembina,  etc,  above  re- 
ferred to,  was  made  to  apply  to  the  auditors 
of  the  counties  of  Spink,  etc.  Thus  stood 
the  law  untU  1887,  certain  counties  having 
auditors  and  others  being  without  them,  with 
their  duties  performed  by  the  register  of 
deeds  under  the  title  of  county  clerk.  By 
chapter  10,  Laws  of  1887,  a  general  law,  the 
office  of  county  auditor  was  created  and  his 
duties  defined.  Section  14  of  the  act  fixed 
the  salary,  the  language  employed  being  the 
same  as  that  In  the  act  establishing  the 
office  in  Pembina  and  other  counties,  but  it 
reduced  the  maximum  salary  to  $2,0(X),  and 
contained  the  same  proviso  requiring  the 
fees  or  percentage  in  excess  of  the  amounts 
named  as  the  maximnm  to  be  paid  into  the 
revenue  fund  of  the  county  at  the  end  of 
each  year.  It  is  likewise  clear  that  this 
proviso  applied  to  each  class  of  counties  es- 
tablished in  the  act  separately — that  is  to 
say,  of  one  class  no  auditor  could  receive 
to  exceed  $1,500  per  annum;  in  the  other 
class  he  could  not  receive  to  exceed  $2,000 — 
and  the  excess  of  fees  and  percentages,  after 
he  retained  enough  to  amount  to  the  maxi- 
mum for  bis  class,  was  to  be  turned  into 
the  county  revenue  fund.  The  same  phrase- 
ology and  arrangement  of  the  provisions  on 
this  subject  were  carried  into  the  law  of 
1888.  From  a  knowledge  of  contemporane- 
ous history  and  conditions  existing  during 
the  80's  we  may  say  with  assurance  that  the 
reason  for  the  provision  that  they  turn  into 
the  revenue  fund  the  excets  of  fees  and 
percentages  received  over  their  salary,  in- 
stead of  being  required  to  account  for  them 
monthly  or  otherwise,  was  to  enable  the  au- 
ditor to  receive  a  portion  of  his  compensa- 
tion in  cash. 

During  those  years  the  warrants  of  most 
counties  in  the  territory  were  considerably 
below  par.  The  treasuries  were  empty,  and 
generally  warrants  could  not  be  paid  until 
many  months,  and  those  of  some  counties, 
several  years  after  issuance.  By  employing 
this  phraseology  the  Legislature  permitted 
the  auditors  to  receive  the  benefit  of  at  least 
part  cash  for  their  services.  This  condition 
changed  later,  and  a  corresponding  change 
was  made,  requiring  the  accounting  to  be 
made  monthly  instead  of  yearly.  By  chapter 
62,  Laws  of  1891,  chapter  60,  Laws  of  1887, 
which  had  regulated  the  salaries  of  registers 
of  deeds,  and  treasurers  of  counties,  and 
permitted  the  register  of  deeds  to  retain  fees 
received  for  making  and  certifying  to  ab- 
stracts, was  repealed,  as  was  section  14  of 
chapter  10,  relating  to  auditors.  The  phrase- 
ology of  the  provisions  of  section  1,  fixing 
the  salaries  of  county  auditors,  was  similar 
to  the  preceding  enactments  on  the  subject, 
but  here  a  change  occurred  in  the  proviso, 


which  we  need  not  interpret  here.  It  was 
provided  that  he  should  not  be  required  to 
account  for  fees  for  certifying  to  deeds,  and 
further  that  all  fees  received  by  such  officer, 
"in  excess  of  the  above  provisions  in  this  act 
shall  be  paid  into  the  salary  fund  of  the 
county  at  the  end  of  each  month."  By  chap- 
ter 56,  Laws  of  1899,  the  salary  of  the  county 
auditor  was  again  changed.  The  phraseology 
was  also  changed,  and  the  section  read,  in 
part:  "The  salary  of  the  county  auditor 
shall  be  regulated  by  the  value  of  the  prop- 
erty in  his  county  as  fixed  by  the  state  board 
of  equalization  for  the  preceding  year  as 
follows:  He  shall  be  entitled  to  rec^ve  not 
to  exceed  $760.00  in  counties  where  the  assess- 
ed valuation  does  not  exceed  $600,000.00." 
Then  followed  Increases  in  salary  for  conn- 
ties  with  greater  valuations,  and  last:  "$2- 
000.00  in  counties  where  the  assessed  valua- 
tion exceeds  nine  million  dollars;  provided, 
that  no  county  auditor  shall  receive  for  his 
personal  services  an  amount  to  exceed 
$2000.00  in  any  one  year." 

At  the  same  session  chapter  135,  relating 
to  the  auditors'  certificate  to  deeds,  was  en- 
acted, to  which  we  have  heretofore  made 
reference.  The  law  fixing  this  salary  seems 
not  to  have  again  been  changed  until  the 
enactment  of  chapter  70,  Laws  of  1907,  above 
referred  to  and  here  under  consideration. 
After  long  consideration  and  careful  investi- 
gation of  the  subject  in  an  attempt  to  har- 
monize chapter  70  and  chapter  219,  supra,  we 
have  reached  the  conclusion  tbat  the  pecoliar 
phraseology  of  chapter  70  was  undoubtedly 
employed  by  the  Legislature  by  reason  of 
having  overlooked  some  of  the  changes  made 
previously  in  the  method  of  computing  the 
auditor's  salary,  and  we  conclude  that  the 
phrase:  "No  county  auditor  shall  receive 
more  than  •  •  *  dollars  for  bis  personal 
services  in  any  one  year  in  counties  where," 
etc.,  can,  as  the  correlated  laws  now  stand, 
only  be  construed  as  fixing  the  salary  of  the 
at^ditor  in  each  county  of  the  valuation  by 
which  bis  county  is  classified  at  the  sum 
named,  no  more  and  no  less.  For  instance, 
where  the  valuation  is  less  than  $1,500,000 
his  salary  is  $1,200  per  annum,  and  the  max- 
imum salary  of  $2,600  is  the  salary  fiked  fi>r 
counties  In  which  the  assessed  valuation  ex- 
ceeds $12,000,000. 

We  have  thus  given  a  history  of  the  legis- 
lation, perhaps  at  greater  length  than  la  nec- 
essary, but  because  when  act  is  compared 
with  act  we  think  it  throws  some  light  on 
the  meaning  of  chapter  70,  supra.  It  will  be 
seen  that  the  duties  of  the  office  of  auditor 
were  first  performed  by  the  register  of  deeds. 
His  salary  was  fixed  by  the  board  of  county 
commissioners.  Then  the  duty  was  trans- 
ferred to  the  newly  created  office  and  the  sal- 
ary was  at  first  based  on  a  percentage  of  the 
assessed  valuation,  and  later  the  valuation 
was  employed  only  for  the  purpose  of  classi- 
fying the  counties  with  reference  to  salary. 
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and  an  arbitrary  salary  waa  fixed  for  the 
counties  of  each  separate  class.  Legislation 
on.  tlie  sobject  was  undoubtedly  enacted  with- 
out any  member  having  performed  the  bur- 
densome task  of  tracing  the  origin  of  the 
pliraseology  of  the  statute  which  he  was 
seeking  to  amend,  or  the  application  of  such 
phraseology.  They  unquestionably  assumed 
tliat  It  had  a  special  and  correct  application 
in  tbe  law  amended,  and  no  retrospectiTe  ex- 
amination was  made. 

Novf  what  effect,  if  any,  does  chapter  219, 
supra,   have  upon  the  provision  of  chapter 
TO,  requiring  the  fees  mentioned  to  be  paid 
into  the  revenue  fund  of  the  county  at  the 
end  of  each  month?    It  is  elementary  that 
v^hen  two  laws  relating  to  the  same  subject- 
matter  are  passed  at  the  same  legislative  sea- 
sion  they  are  to  be  construed  together,  If 
possible,  so  as  to  give  effect  to  each,  bnt 
If  tbe  two  laws  are  irreconcilable,  the  one 
which  is  tbe  later  expression  of  the  legisla- 
tive will  must  prevail.     The  provisions  in 
question  clearly  conflict,  and  as  clearly  can- 
not be  harmonized  vrithln  the  limits  of  any 
mle  of  reason.    This  being  apparent,  which 
provision  controls?     Chapter  219,  first  en- 
acted, as  we  have  indicated,  relates  to  the 
duties  of  the  county  auditor  in  certifying  to 
the   payment  or   nonpayment  of   taxes  on 
deeds  offered  for  record.    The  prime  subject 
of  the  chapter  Is  the  requirement  that  there 
be  such  certificate.    Tbe  object  was  to  compel 
the  payment  of  taxes.    The  permission  given 
the  auditor  to  retain  the  26  cents  fee  is  the 
last  paragraph  of  the  chapter,  and  Is  only 
Incidental  to  tbe  main  purpose  of  the  law. 
There  is  nothing  in  the  chapter  indicating 
that  the  object  of  Its  enactment  was  to  either 
increase  or   diminish  the  compensation  re- 
ceived by  connty  auditors.     It  is  a  general 
law,  dealing  with  a  spedflc  subject,  namely, 
requiring  the  certificate  of  the  auditor  to 
deeds  before  they  can  be  entitled  to  record. 
Chapter  70  Is  a  general  law  fixing  the  sal- 
aries of  county  auditors.    It  is  general  in  the 
sense  that  it  applies  to  all  county  auditors, 
but  it  deals  with  only  a   specific   subject. 
That  subject  Is  the  salary  of  the  county  audi- 
tor.   The  purpose  of  its  enactment  was  to 
readjust   the    salaries   of   county    auditors, 
while  the  purpose  of  the  Legislature  in  enact- 
'    Ing  chapter  219  was  to  further  regulate  the 
requirements  necessary  to  entitle  a  deed  to 
record,  by  that  means  compelling  the  pay- 
ment of  taxes  before  the  transfer  of  lands, 
and  serving  as  an  aid  in  the  collection  of 
.  taxes.  . 

[11]  It  is  also  elementary  that  a  statute, 
special  in  the  sense  that  it  deals  with  one 
subject  only,  will  control  over  tbe  terms  of 
another  conflicting  statute  in  which  the  con- 
flicting subject  is  only  incidentally  treated, 
and  having  some  other  main  object.  We 
think  this  has  some  bearing  on  the  construc- 
tion of  these  statutes  and  tends  to  indicate 
that  tbe  provisions  of  chapter  70  govern  as 


against  those  of  chapter  219,  but  there  are 
other  reasons  why  this  seems  clear.  That 
there  is  a  conflict  cannot  be  questioned. 
Chapter  70  was  the  later  enactment  T.^e 
body  of  this  chapter  Increased  the  salaries 
of  county  auditors,  and  the  last  clause  de- 
prived them  of  the  fees  In  question.  To  say 
nothing  about  the  reasonable  probability  that 
the  Legislature  did  not  intend  to  both  in- 
crease their  salaries  and  give  them  the  fees, 
but  rather  flgured  that  the  Increase  was  ade- 
quate, it  is  clear  that  the  later  enactment, 
in  view  of  the  conflict,  must  control,  and  re- 
peals the  repugnant  provision  of  the  earlier 
statute.  This  question  has  been  so  recently 
discussed  and  decided  by  this  court  that  we 
need  not  make  further  reference  to  authori- 
ties. See  State  t.  Cooper,  18  N.  D.  583,  120 
N.  W.  878.  The  character  of  this  legislation 
Is  such  that  this  rale  must  overcome  any  pre- 
sumption against  an  implied  repeal.  When 
chapter  210  was  introduced  and  passed,  the 
subject  of  an  increase  in  the  salaries  of  the 
auditors  was  not  before  the  Legislature,  and 
it  is  reasonably  certain,  considering  the  his- 
tory of  the  two  bills,  that  when  chapter  70 
was  considered  the' Legislature  Intended  to 
make  a  flat  raise  of  the  salaries  of  the  audi- 
tors, and  pursue  the  policy,  followed  by  the 
Legislature  generally  in  recent  years,  of  put- 
ting officers  on  a  fiat  salary  and  turning  all 
fees  over  to  the  state  or  the  county,  as  the 
case  might  be.  This  is  the  most  reasonable 
Interpretation  to  place  upon  the  acts  of  tbe 
Legislature,  viewed  in  the  light  of  tbe  Iilstory 
of  the  two  bills  when  before  the  Legislature. 
Undoubtedly  when  chapter  70  was  considered 
by  the  committee  and  reported,  and  later 
when  It  was  passed,  the  two  houses  had 
under  consideration  the  fact  that  chapter  219, 
previously  passed,  had  given  the  auditors  the 
fees.  When  chapter  219  was  nnder  consider- 
ation the  subject  of  a  fiat  increase  in  the 
salaries  of  auditors  had  not  been  considered ; 
in  fact  the  bill  for  chapter  70  was  only  intro- 
duced the  day  prior  to  the  final  passage  of 
chapter  219,  and  was  not  reported  by  the 
committee  for  a  week  or  more  thereafter. 

[t]  But  it  is  urged  that  a  proper  construc- 
tion of  chapter  70,  If  repugnant  to  chapter 
219,  permits  the  auditor,  in  any  class  of  coun- 
ties, to  retain  the  fees  until  they  Increase  his 
salary  to  tbe  amount  allowed  in  the  class  of 
counties  tiavlng  the  highest  valuation,  or,  in 
other  words,  to  collect  the  maximum  salary 
provided  in  the  chapter.  While  the  language 
is  not  entirely  clear  standing  by  itself,  yet 
from  a  consideration  of  the  whole  act  and 
the  other  legislation  on  the  subject,  we  think 
it  very  clear  that  each  class  of  counties  is 
to  be  considered  and  treated  by  itself;  that 
the  maximum  salary  referred  to  means  ttte 
salary  of  the  class  of  counties  fixed  by  the 
valuation  to  which  that  maximum  Is  applied. 
In  other  words,  the  last  phrase  of  the  section 
is  employed  to  limit  the  compensation  of  an 
auditor  in  any  class  of  countiM  to  the  sum 
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fixed  In  that  class.  It  does  not  mean  that 
each  auditor  in  each  class  of  counties  ex- 
cept the  last  shall  be  entitled  to  retain  fees 
until  they  raise  bis  salary  to  the  sum  of 
$2,500,  the  amount  fixed  for  counties  of  the 
highest  valuation.  Such  a  construction 
would  be  absurd.  It  might  result  in  giving 
the  auditor  of  the  county  having  the  smallest 
valuation,  and  in  which  the  smallest  salary 
is  prescribed,  the  same  compensation  pro- 
vided for  the  county  having  the  largest  valu- 
ation, even  though  the  auditor  of  the  latter 
county  received  as  great  or  a  greater  amount 
in  fees  than  did  the  auditor  of  the  smallest 
county.  The  proper  construction  of  the  chap- 
ter is  that  it  was  Intended  to  mean  precisely 
the  same  as  though  a  separate  act  or  chapter 
had  been  enacted  for  each  class  of  counties, 
each  containing  the  provision  regarding  pay- 
ing over  the  fees,  instead  of  including  the 
counties  of  all  classes  in  one  chapter  and 
not  repeating  the.  language  of  the  paragraph 
relating  to  fees  after  each  classification. 
While  the  language  employed  is  not  the  most 
apt,  and  while  the  Intent  might  have  been 
made  more  plainly  apparent,  yet  we  are 
clearly  of  the  opinion  that  this  is  the  proper 
construction  to  place  upon  this  law.  No  such 
conflict  exists  as  to  fees  for  certifying  ab- 
stracts, and  no  attention  need  be  given  them. 

[10]  The  fund  collected  by  the  auditor  be- 
longs to  the  county  unless  the  statute  shows 
a  clear  and  plain  legislative  Intent  to  grant 
It  to  a  salaried  officer.  In  other  words,  any 
doubt  should,  in  case  of  a  salaried  officer,  be 
resolved  in  favor  of  the  public.  If  we  were 
in  doubt  on  the  subject  the  rule  announced 
In  State  v.  StockweU,  23  N.  D,  70,  134  N.  W. 
767,  would  apply. 

[9]  But  it  is  next  argued  that  all  the  audi- 
tors of  the  state  have  construed  this  statute 
as  permitting  them  to  retain  the  fees  col- 
lected in  addition  to  the  salary  prescribed, 
and  tltat  on  the  principle  that  a  course  of 
conduct  indicating  a  common  understanding 
by  the  administrative  officers  should  have 
great  weight  in  determining  Its  real  meaning, 
where  such  usage  has  been  acquiesced  in  by  all 
parties  concerned  and  has  extended  over  a 
long  period  of  time ;  and  a  vast  array  of  au- 
thorities is  cited  In  support  of  this  proposi- 
tion. We  need  not  consider  them.  Neither 
need  -we  controvert  the  general  principle 
enunciated.  It  has  no  application,  however, 
in  this  case.  Respondent  says  that  all  au- 
ditors have  so  construed  the  law.  The  ap- 
pellant says  that  it  has  been  construed  by  a 
large  number  of  them  in  liarmony  with  the 
conclusion  of  this  court  We  are  not  advised 
as  to  which  is  correct,  but  be  the  fact  as  it 
may,  the  law  had  only  been  in  force  a 
relatively  short  time,  the  parties  construing 
it  were  those  interested,  rather  than  other 
departments  of  government,  and  it  appears 
that  the  Legislature,  by  chapter  111,  Laws 
of  1911,   evinced   its  dissent  from  the  con- 


struction placed  upon  the  laws  bj  those  ooon- 
ty  auditors  who  had  retained  such  fees.  See, 
also.  State  v.  StockweU,  supra. 

[1 2]  6.  Having  determined  that  tbe  relator 
is  qualified  to  act  in  that  capacity;  that 
mandamus  will  lie  to  set  the  board  of  coun- 
ty commissioners  In  motion ;  that  the  fees 
belong  to  the  county — there  remains  bat  one 
other  question  for  consideration.  It  is 
sought,  as  we  have  shown,  not  only  to  di- 
rect the  board  to  adjust  the  account,  bnt 
also  to  instruct  them  to  order  the  state's 
attorney  to  bring  suit  against  the  auditor. 
Some  authorities  are  dted  holding  that  this 
is  a  matter  within  the  sound  discretion  of 
the  board,  on  which  its  members  must  exer- 
cise their  Judgmait  and  determine  whether 
a  suit  is  advisable.  Without  holding  that 
these  authorities  are  not  in  point  under  our 
statute,  we  will  say  that  we  do  not  feel  Jus- 
tified in  holding  that  the  board  should,  at 
this  time,  be  directed  to  order  suit.  The 
state  of  the  law  has  been  such  that  we  can- 
not say  that  they  have  not  acted  in  good 
faith,  nor  can  we  say  that  when  advised  by 
this  court  as  to  the  ownership  of  the  fees 
they  will  refuse  to  perform  thd.r  duty  in 
the  premises.  The  refusal  to  order  suit  was 
undoubtedly  grounded  upon  their  opinion  that 
there  was  nothing  due  the  county  by  reason 
of  the  erroneous  assumption  that  the  fees 
belonged  to  the  auditor,  and  It  will  be  early 
enough  to  pass  upon  tbe  power  of  the  court 
to  order  the  board  to  direct  the  state's  attor- 
ney to  bring  suit  when  the  necessity  for  do- 
ing so  arises,  if  it  ever  does,  by  reason  of  a 
refusal  or  failure  of  the  auditor  to  pay  any 
sum  found  due  the  county  after  the  adjust- 
ment, and  the  subsequent  neglect  of  the 
board  to  order  suit.  To  pass  upon  it  at  the 
present  time  would  be  to  assume  that  the 
board  of  county  commissioners  of  Williams 
county,  after  bdng  fully  advised  In  the  prem- 
ises, wll^  deliberately  attempt  to  aid  the  au- 
ditor in  retaining  what  does  not  belong  to 
him,  but  does  belong  to  the  county. 

The  order  of  the  district  court  is  reversed, 
and  this  case  is  remanded  for  further  pro- 
ceedings in  accordance  with  law. 


HOISINGTON  ▼.  PBICB  et  al. 

(Supreme   Court   of   South   Dakota.      Nov.   T, 
1913.) 

1.  Dbains  (I  74*)— AflSEBSMiHTB— Waive*  of 
Invauditt. 

Defects  in  the  proceedings  of  the  ooont; 
commisaioners  in  establiBhing  a  diainace  ditch, 
whether  affecting  the  jurisdiction  or  otherwise, 
may  be  waived;  and  hence  a  landowner,  who 
stipulated  not  to  object  to  the  procedure  in  an; 
manner  ni>on  the  commisBionera  complying  with 
his  request  and  that  of  others  to  extend  the 
ditch,  ia  precluded  from  subsequently  question- 
ing tbe  validly  of  the  assessment. 

[Ed.  Note. — ^For  other  cases,  see  Drains,  Cent 
Dig.  IS  63,  82;  Dec.  Dig.  |  74.*] 


*For  other  cssei  i 
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2.  Afpbajl  AitD  Bbbob  (I  767*)— Bbiefb— Sui^ 

ncncnoT. 

Despite  Acta  1911,  c.  15,  BimpUfying  the 
reqairements  for  briefs  on  appeal,  a  brief  U 
insufficient  to  warrant  the  consideration  of  as- 
signments of  error  complaining  of  the  admission 
of  various  documents,  where  it  does  not  con- 
tain copies  of  them  or  statements  of  their  con- 
tents, but  merely  refers  to  the  original  record 
wherein  they  were  preserved  as  exhibits. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  3092 ;    Dec  Dig.  |  757.*] 

Appeal  from  Circuit  Court,  lAncoln  Coun- 
ty ;  Joseph  W.  Jones,  Judge. 

Action  by  A.  Ii.  Hoislngton  against  George 
A.  Pxice  and  anotber.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

C  B.  Kennedy,  of  Canton,  for  appellants. 
A.  B.  Carlson,  of  Canton,  for  respondent 

SMITH,  J.  Appeal  from  circuit  court  of 
Lincoln  county.  PlalnUS's  action  was  to 
foreclose  certain  ditch  assessment  certifi- 
cates, against  Qeorge  A.  Price  as  owner  of 
certain  real  property  and  Leavltt  &  Johnson 
Xrust  Company,  a  corporation,  as  junior 
mortgagee.  The  defendants  Interposed  two 
defenses  to  the  action.  First  That  the  ditch 
assessment  certificates  are  void  by  reason 
of  irregularities  in  the  proceedings  leading 
up  to  their  Issuance,  in  that:  First,  no 
proper  record  was  kept  of  the  ditch  proceed- 
ings ;  second,  because  the  meetings  of  the 
commissioners  at  which  the  ditch  proceedings 
were  had  were  not  properly  called;  third, 
that  the  county  commissioners  lost  Jurisdic- 
tion of  the  proceedings  because  the  location 
of  the  ditch  was  materially  different  from 
that  specified  in  the  petition;  fourth,  that 
the  petition  itself  was  not  soffldeut;  fifth, 
that  the  bond  furnished  by  the  petitioners 
was  not  proper  in  form.  Findings  of  fact 
and  conclusions^  of  law  were  entered  by  tlie 
trial  court,  upon  which  a  decree  of  foreclo- 
sure was  awarded  to  plaintiff. 

The  trial  court  found,  in  substance,  that 
the  board  of  county  commissioners  of  Lincoln 
coonty,  duly  made  an  order  of  assessment, 
direcUng  that  the  defendants'  land  be  as- 
sessed for  costs  of  constmctlon  of  drainage 
ditch  No.  7  of  said  county,  in  the  amount  of 
9321,  and  that  thereafter  said  assessment 
was  duly  and  regularly  equalized  as  provided 
by  law;  that  the  order  of  assessment  was 
duly  recorded  In  the  office  of  the  auditor  of 
Lincoln  county,  and  a  certified  copy  filed 
in  the  office  of  the  county  treasurer,  a  copy 
of  whi<A  order  is  set  out  in  full  in  the  find- 
ings, and  contains  all  the  redtals,  statements, 
and  findings  necessary  to  the  Talldlty  of 
sncli  order.  The  findings  also  contain  a  com- 
plete copy  of  the  certificate  of  special  assess- 
ment, which  is  likewise  in  due  and  sufficient 
form.  The  court  also  finds  that  about  July 
1,  1908^  said  certificates  of  assessment  for 
value  received,  were  sold  to  the  plaintiff  here- 
in, who  is  the  owner  thereof,  and  that  no 
proceedings  at  law  or  otherwise  Iiave  been 


had  for  the  collection  of  the  same,  or  any 
part  thereof;  that  the  certificates  bear  in- 
terests from  date  at  6  per  cent  per  annum ; 
that  the  defendant  George  A.  Price  is  the 
owner  of  the  premises  and  real  estate  de- 
scribed in  said  certificates;  that  there  is 
due  and  payable  thereon,  the  sum  of  $321, 
with  interest  at  6  per  cent,  since  July  1, 
1908.  That  tlie  defendant  Leavltt  &  Johnson 
Trust  Company,  a  corporation,  holds  a  mort- 
gage upon  said  premises  which  is  Junior  and 
inferior  to  the  claim  of  plaintiff.  The  court 
finds:  That  the  defendant  George  A.  Price  and 
the  Leavltt  de  Johnson  Trust  Company,  as 
mortgagees  holding  a  Junior  lien,  are  estopped 
from  denying  liability  upon  said  ditch  as- 
sessment certificates,  for  that  the  defendant 
George  A.  Price,  on  th«  28th  day  of  Septem- 
ber, 1907,  while  proceedings  for  the  establish- 
ment of  said  ditch  were  poiding,  but  prior 
to  the  establishment  thereol^  and  prior  to  the 
nriHklng  of  said  assessment  and  th«  issuance 


of  said  certificates  of  special  assessment  (to- 
gether with  a  considerable  number  of  other 
owners  of  land  affected  by  said  ditch  pro- 
ceedings), entered  into  a  written  contract 
and  agreement  of  waiver  In  words  and  fig- 
ures as  follows:  "State  of  South  Dakota, 
County  of  Lincoln — ss.:  In  the  matter  of 
drainage  ditch  No.  7,  Lincoln  county.  South 
Dakota,  we,  the  undersigned  owners  of  land 
affected  by  drainage  ditch  number  seven  of 
Lincoln  county,  South  Dakota,  hereby  con- 
sent that  part  of  said  drainace  ditch  No.  7 
be  extended  west  to  the  80-acre  line  about 
80  rods  and  we  hereby  waive  all  objection 
to  the  proceedings  by  reason  of  any  defect 
in  the  proceeding  already  taken  or  to  be  here- 
after taken  and  consent  to  our  assessments 
and  proportion  of  benefits  as  they  are  laid 
and  determined  or  shall  be  laid  and  deter- 
mined in  the  future  and  stipulate  that  we 
will  not  make  any  objection  to  any  part  of 
said  procedure  in  any  manner."  That  said 
written  contract  or  waiver  was  presented  to 
the  board  of  county  commissioners  of  Uncoln 
county,  by  the  defendant  George  A.  Price, 
while  said  board  was  in  special  session  regu- 
larly convened,  and  that  pursuant  to  the  said 
agreement  and  waiver  the  course  of  drain- 
age ditch  No.  7  was  clianged  and  extended 
by  said  board  as  specified  in  said  written  con- 
tract, and  thereafter  all  proceedings  were 
had  and  said  ditch  was  in  all  things  con- 
structed pursuant  to,  and  as  provided  by, 
said  contract  in  reliance  thereon,  and  with 
full  knowledge,  consent,  and  at  the  request 
of  the  defendant  George  A.  Price,  and  as  a 
conclusion  of  law,  that  defendant  Price  is 
estopped  from  objecting  to  any  of  the  pro- 
ceedings had  in  the  establishment  of  said 
drainage  ditch,  or  because  of  any  defects 
therein,  and  that  plaintiff  is  enUtied  to  the 
decree  prayed  for  in  his  complaint  Upon 
these  findings  of  fact  and  coucIusIods  of  law. 
Judgment  of  foreclosure  and  sale  was  regu- 
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larly  entered,  decreeing  that  said  land,  or  so 
mucb  thereof  as  might  be  necessary  to  satis- 
fy the  amount  due  on  said  certificates,  be 
sold  as  provided  by  law,  which  decree  Is  in 
all  things  regular  on  its  face.  From  this 
decree  and  an  order  OTermllng  a  motion  for 
a  new  trial,  defendants  appeaL 

[1]  We  are  of  opinion  the  trial  court  was 
clearly  right  in  holding  the  defendants  estop- 
ped from  questioning  the  regularity  of  the 
proceedings  of  the  county  commissioners  in 
the  establishment  of  the  ditch,  or  the  validity 
of  said  assessment  certificates.  The  trial 
court  expressly  finds  that  the  course  of  the 
ditch  as  petitioned  for  was  changed  and  ex- 
tended, pursuant  to  and  in  compliance  with 
the  request  of  appellant  Price,  and  others, 
and  with  his  consent  and  knowledge.  Appel- 
lant In  the  written  stipulation  expressly 
agrees  that  he  "will  not  make  any  objection 
to  any  part  of  said  procedure  In  any  man- 
ner," and  consents  to  his  assessment  and  pro- 
portion of  benefits,  "as  they  shall  be  laid  and 
determined  in  the  future."  In  this  class  of 
cases  defects  in  the  proceedings  of  county 
commissioners,  whether  of  such  character  as 
to  occasion  a  loss  of  Jurisdiction  or  otherwise, 
may  be  waived,  and  appellant  is  clearly 
estopped  from  asserting  that  the  commisalon- 
ers  lost  Jurisdiction  of  the  proceedings  by  a 
change  in  the  direction  or  termini  of  the 
ditch,  or  by  any  other  alleged  irregularities 
In  the  proceedings. 

This  case  is  governed  by  the  principles  laid 
down  by  this  court  in  Lee  v.  Clark  Implement 
Co.,  141  N.  W.  986.  The  assessment  certifi- 
cates sought  to  be  foreclosed  in  this  case 
were  issued  under  the  same  statute  construed 
by  this  court  in  Lee  v.  Clark  Implement  Co., 
supra,  which  is  decisive  of  appellants'  conten- 
tion that  the  trial  court  was  without  Juris- 
diction to  enforce  the  payment  of  special 
ditch  assessment  certificates  by  foreclosure. 

[2]  While  the  conclusion  reached  in  this 
case  renders  the  matter  immaterial,  it  may 
not  be  Inopportune  to  call  attention  to  a 
defect  in  appellants'  printed  statement  or 
brief,  which  would  render  the  assignments 
of  error  Ineffective,  If  relied  upon.  A  con- 
siderable number  of  papers  appear  to  have 
been  offered  in  evidence  at  the  trial,  which 
are  described  in  the  assignments  of  error 
as  Exhibits  A,  B,  etc.,  and  appear  from  the 
assignments  to  have  been  objected  to  by  ap- 
pellants on  various  grounds.  The  exhibits 
themselves  are  nowhere  found  in  the  printed 
statement  of  facts  In  the  brief,  but  references 
are  made  in  the  assignments  of  error  to  the 
original  record,  wherein  the  exhibits  them- 
selves may  be  found.  Such  a  statement  in 
the  printed  record  or  assignment  is  not  a 
compliance  with  the  requirement  that  the 
printed  statonent  must  contain  every  fact 
essential  to  the  determination  of  the  errors 
assigned.  The  printed  statement  must  con- 
tain the  exhibit  itself,  or  a  complete  state- 


ment or  description  thereof,  suffldcnt  to  ren- 
der the  error  apparent  This  coort  will  not 
examine  the  original  settled  record  except 
for  the  purpose  of  determining  a  dlapate  as 
to  its  actual  contents,  raised  by  the  printed 
statements  of  facts  in  the  briefs.  This  rule 
has  always  obtained  in  this  court,  and  was 
not  changed  by  chapter  15,  Laws  1911.  In 
State  V.  Doran,  28  S.  D.  486,  134  N.  W.  53, 
this  court  expressly  held  that  the  printed 
statement  in  the  brief  should  contain  every 
fact,  proceeding,  or  paper  necessary  to  a  full 
understanding  of  the  error  relied  upon,  as 
formerly  required  tn  an  abstract,  and  that 
the  provision  tn  said  statute  requiring  refer- 
ence to  pages  of  the  transcript  or  original 
record  was  intended  merely  for  the  conven- 
ience of  counsel,  and  to  assist  the  court  in 
settling  conflicting  statements  of  fact,  where 
a  dispute  as  to  the  contents  of  the  original 
record  was  found  in  the  printed  briefs. 

We  find  no  error  In  the  record,  and  the 
judgment  and  order  of  the  trial  ooort  are 
affirmed. 


STATE  ex  reL  CURTIS  et  aL  t.  POUND 
et  aL 

(Supreme  Court  of  South  Dakota.    Nov.  7, 
1913.) 

1.  Appeal  anu  Ebbob  (|  768*)— Bxixfs— Coh- 

TENT8. 

Appellant's  brief  need  not  recite  that  spec- 
ificatioBB  of  error  were  served  on  reapondeots 
and  filed  with  the  clerk  of  the  circuit  court,  as 
required  by  Laws  1913,  c.  178. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eirror,  Cent.  Dig.  i  3093 ;   Dea  Dig.  |  758.*] 

2.  Drains    (I    14*)— Ebtawt.thhiceht— Noticb 

of   HeaBING  —  YaKIANCS   FBOIC   PKTrnoN  — 

Dkbcbiftion  of  Rodtb. 

Drainage  Law  (Laws  1907,  c  134)  |  2,  re- 
quires the  petition  for  establishing  a  drainage 
district  to  describe  the  proposed  route  by  its 
"initial  and  terminal"  points ,  and  its  general 
course.  Section  4  requires  the  commissioners, 
after  inspection  of  the  proposed  route,  as  pro- 
vided by  section  3,  to  determine  "the  exact  line 
and  width  of  the  ditch  if  the  same  shall  not  be 
fixed  in  the  petition,"  and  provides  that  the  no- 
tice of  hearing  of  the  ^tition  shall  describe  the 
route.  Section  5  provides  that  after  full  hear- 
ing the  drainage  may  be  established  along  the 
lines  set  forth  "in  the  petition  or  in  the  find- 
ing" of  the  board  prior  to  tbe  hearing,  or  the 
board  may  vary  the  route  or  its  width,  and  it 
it  does  vary  the  route^  or  materially  changes  the 
initial  or  terminal  pouts,  so  that  the  drainage 
will  pass  through  other  lands  than  those  describ- 
ed in  the  notice  of  hearing,  the  board  shall  ad- 
journ the  hearing  and  give  the  owners  of  sucb 
lands  notice  as  in  case  of  the  original  hearing. 
Held,  that  the  published  notice  of  the  originiil 
hearing  in  its  description  of  the  proposed  route 
must  conform  to  the  description  in  the  petition 
as  to  initial  and  terminal  points,  and  can  var; 
therefrom  only  as  to  matters  of  description  not 
fixed  in  the  petition,  so  that,  where  the  petition 
described  a  ditch  about  one-half  mile  long,  giv- 
ing its  initial  and  terminal  points,  a  notice  of 
hearing  which  described  the  ditch  as  more  than 
two  mues  long,  with  its  initial  point  nearly  two 
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miles  from  that  named  in  the  oricinal  petition, 
would  Titiate  the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
I>i«.  §1  5,  6;   Dec  Dig.  f  14.*] 

3.    DBAJNS     (I     14*)  —  PBOOEKDINaS  —  CJOMPLI- 
ANCE   WITH   STATDTK. 

All  of  the  statutory  requirements  for  es- 
tablishing a  drainage  district  must  be  complied 
with,  as  against  one  not  estopped  to  deny  com- 
pliance. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  5,  0;   Dec.  Dig.  $  14.*] 

Appeal  from  Orcnlt  Court,  Davison  Coun- 
ty ;    Frank  B.  Smith,  Judge. 

Mandamus  proceedings  by  the  State,  on 
the  relation  of  A  J.  Curtis  and  others,  as 
County  Commissioners  of  Davison  County, 
South  Dakota,  and  another,  against  8.  S. 
Pound  and  others,  as  Supervisors  of  Union 
Township,  and  another.  From  a  Judgment 
for  plalntlfTs  and  an  order  denying  a  motion 
for  a  new  trial,  defendants  appeal.  Re- 
versed. 

A  B.  Hitchcock,  of  MStchell,  for  appellants. 
W.  M.  Herbert  and  Spangler  &  Qaney,  all  9f 
Mitchell,  for  respondents. 

WHITING,  P.  J.  Claiming  to  proceed  un- 
der the  provisions  of  chapter  134,  Laws  1907, 
as  amended  by  chapter  102,  Laws  1909,  the 
Board  of  Coun^  Commissioners  In  and  for 
Davison  Oounty,  made  an  order  establishing 
a  certain  drainage  ditch,  and  later,  the  ditch 
having  been  constructed,  having  found  that 
Union  township  in  said  county  was  benefited 
thereby,  such  board  made  an  order  wherein 
part  of  the  expense  of  establishing  and  con- 
structing such  ditch  was  assessed  against 
such  township.  Notice  of  snch  assessment 
having  been  given  such  township,  and  the 
said  assessment  having  been  certified  to  the 
county  treasurer  of  Davidson  county  for  col- 
lection, and  remaining  unpaid,  this  proceed- 
ing was  brought  In  the  circuit  court,  and 
judgment  was  rendered  for  plaintiffs  and  a 
peremptory  writ  Issued,  commanding  the 
defendants  to  make  a  levy  of  tax  to  provide 
the  funds  wherewith  to  pay  such  assessment 
Defendants  appealed  from  such  Judgment 
and  from  an  order  denying  a  new  trial. 

[1]  Appellants'  brief  falls  to  affirmatively 
show  that  any  specifications  of  error  were 
ever  served  on  respondents  and  filed  with 
the  derk  of  the  circuit  court,  as  required  by 
chapter  178,  Laws  1913,  and  respondents  con- 
tend that,  for  that  reason,  such  brief  is  fa- 
tally defective  and  the  assignments  of  error 
cannot  be  considered.  While  it  would  be 
proper  for  appellants  to  redte  the  fact  that 
specifications  were  so  served  and  filed,  we  do 
not  deem  it  necessary.  The  statement  in 
the  brief  shonld  present  a  recital  or  assign- 
ment of  those  alleged  errors  upon  which  an 
awellant  bases  bis  appeal,  together  with  a 
copy  o^  or  a  statement  of  the  substance  of, 
such  parts  of  the  settled  record  or  other  pa- 
pers as  may  be  necessary  to  clearly  and  fol- 


ly present  to  this  court  the  merits  of  appel- 
lants' contentions ;  that  a  record  was  proper- 
ly settled,  that  a  motion  for  new  trial  made 
by  an  appellant  was  properly  and  timely 
made,  and ,  that  the  appeal  was  properly 
perfected,  will  all  be  assumed  without  any 
showing  in  appellant's  brief  that  the  several 
steps  were  properly  and  timely  taken ;  if  re- 
spondent wishes  to  raise  any  question  upon 
any  of  these  matters,  he  should  do  so  by  an 
additional  statement  in  his  brief  setting  forth 
the  material  facts  as  they  appear  of  record, 
which  statement  will  be  taken  as  true  un- 
less questioned  in  an  additional  brief  filed 
by  appellant  Nothing  said  herein  should  be 
taken  as  excusing  appellant  from  setting 
forth  in  his  brief  every  fact  and  thing  neces- 
sary to  fully  present  the  merits  of  every  as- 
signment of  error  relied  upon,  and  to  show 
that  such  errors  were  prejudicial.  This  court 
will  therefore  presume  that  the  settled  rec- 
ord herein  contained  spedflcatlons  sufficient 
to  sustain  the  assignments  of  error  urged  on 
this  appeaL 

[2]  Appellants  have  raised  numerous  ques- 
tions by  their  assignments  of  error ;  we  deem 
it  necessary  to  consider  but  one,  namely: 
Where,  as  in  the  case  at  bar,  the  original  pe- 
tition asking  for  the  establishment  of  a 
drainage  ditch  asks  for  a  ditch  about  one- 
half  mile  in  length — the  description  thereof 
in  the  petition  giving  the  initial  ani  termi- 
nal points — does  the  filing  of  such  petition 
vest  in  the  Board  of  County  Oommlssloners 
any  power,  when  giving  notice  of  the  hearing 
of  snch  petition,  to  alter  the  description  of 
the  proposed  ditch  and  describe  it  as  one 
more  than  two  miles  In  length,  having  its 
initial  point  nearly  two  mileis  from  that 
named  in  the  petition,  such  description  agree- 
with  the  description  of  the  ditch  petitioned 
for  only  as  regards  the  terminal  point?  If 
the  board  did  not  acquire  the  Jurisdiction 
necessary  to  authorize  it  to  give  such  notice, 
then  the  whole  proceedings  In  this  matter, 
after  the  filing  of  the  petition,  were  a  nullity 
as  against  the  township  and -its  officers,  as 
they  would  have  had  no  notice  of  same,  and 
there  Is  no  pretense  that  any  facts  existed 
which  would  estop  such  township  from  at- 
tacking the  validity  of  such  proceedings. 

Section  2  of  the  drainage  law  provides 
that  the  county  commissioners  can  act  only 
upon  a  written  petition,  which  petition  "shall 
set  forth  •  •  •  a  description  of  the  pro- 
iposed  route  by  its  initial  and  tenninal  points 
and  its  general  course,  or  by  its  exact  course 
in  whole  or  part"  Section  3  provides  for  the 
inspection  of  the  proposed  route,  and  for  the 
surveying  of  the  proposed  drainage^  which 
survey  may  extend  to  other  lands  than  those 
affected  by  the  proposed  drainage  for  the 
purpose  of  "determining  •  •  •  in  part 
the  practicability  of  the  proposed  drainage." 
Under  section  4  the  commissioners,  after  in- 
specting the  proposed  route,  or  after  receipt 
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of  the  Borveyor'B  report,  "sball  determine 
the  exact  line  and  toiOth  of  the  Mtch,  if  the 
game  shall  not  be  fixed  in  the  petition  and 
shall  file  their  determination  with  the  peti- 
tion." They  shall  then  "fix  a  tln}e  and  place 
for  the  hearing  of  said  petition  and  shall  give 
notice  thereof  by  publication  *  *  •  and 
by  posting.  •  •  •  Such  notice  than  de- 
scribe the  route  of  the  proposed  drainage 
and  the  tract  of  country  likely  to  be  affected 
thereby  in  general  terms,  *  *  •  and 
shall  refer  to  the  files  in  the  proceeding  for 
further  particulars.  Said  notice  shall  sum- 
mon all  persons  affected  by  the  proposed 
drainage  to  appear  at  said  hearing  and  show 
cause  why  the  said  drainage  should  not  be 
established  and  constructed.  •  •  • "  Sec- 
tion 5  provides  tliat:  "At  such  hearisg  any 
person  interested  may  appear  and  contest 
the  statements  of  the  petition  and  matters 
set  forth  in  the  surveyor's  report  and  finding 
of  the  board  as  to  width  and  route.  The 
petitioners  •  •  •  may  be  heard  In  sup- 
port of  the  petition.  After  full  hearing  the 
drainage  may  be  established  along  the  line 
set  forth  in  the  petition  or  in  the  flnding  of 
the  board  prior  to  the  hearing,  or  the  iMard 
may  vary  the  route  thereof  or  its  width  aa 
deemed  practicable  or  necessary.  If  the 
board  deem  it  best  to  vary  said  route"  or  to 
materially  change  the  Initial  or  terminai 
points  of  such  proposed  drainage  so  "that  It 
it  will  pass  through  other  lands  than  those 
described  in  the  notice  of  hearing,  *  *  • 
the  board  shall  adjourn  the  hearing  and  give 
the  owners  of  such  lands  notice  as  in  case  of 
the  original  hearing." 

[3]  For  all  that  appears  herein,  the  drain- 
age dltdi  as  established  and  constructed 
followed  the  route  described  in  the  notice  as 
published,  so  that  the  sole  question  is  aa  to 
whether  the  board  had  JurisdictioB  to  pub- 
lish a  notice  with  ttiat  description.  We  think 
it  did  not  This  is  a  purely  statutory  pro- 
ceeding, whereby  special  assessments  are 
assessed,  levied,  and  collected,  and  whereby, 
in  case  of  failure  in  payment  of  such  levies, 
one's  property  may  be  sold  to  satisfy  same. 
Bvery  step  leading  up  to  such  results  should 
be  and  is  clearly  marked  out  and  defined  by 
the  statute,  and  such  steps  must  be  followed, 
at  least  as  against  any  person  not  estopped, 
by  some  act  or  omission.  A  reference  to 
section  4  makes  it  clear  that  the  board  has, 
prior  to  the  hearing,  no  power  to  dumge  the 
initial  and  terminal  points,  tliat  the  only 
thing  they  can  determine,  prior  to  such  hear- 
ing, is  "the  exact  line  and  width  of  the  ditch, 
if  tiie  same  shall  not  be  fixed  in  the  petition." 
It  follows  that  the  notice  published  must,  in 
Its  description  of  the  proposed  route,  con- 
form to  that  in  the  petition  as  to  the  initial 
and  terminal  points,  and  can  vary  from  that 
in  the  petition  only  in  respect  to  those  mat- 
ters of  description  wherein  the  description 
was  "not    *    •    •    fixed  in  the  petition." 


If  the  petition  her^bt  gave  JnxisdictloB  to 
give  the  notice  that  was  given,  then  It  was 
sufficient  upon  which  to  base  a  notice  for  a 
hearing  to  consid^  the  establishmmt  of  a 
dltdi  of  any  length,  and  following  any  comae, 
so  long  as  it  was  one  whidi  would  be  frtaoUy 
within  Davison  county.  If  the  board  oonld 
disregard  the  initial  point,  It  could  also  dis- 
regard the  termirMl  point 

The  judgment  and  order  appealed  from  are 
reversed. 


8TATB  V.  GIANTVAIXBT. 
(Supreme  Court  of  Minnesota.    Oct  24,  1913.) 

(Byllabu*  by  the  Ootirt.) 

1.  Attobnkt  and  Cuxm  (|  33*) — Offenses— 
Advxbtiskkkkt  fob  DrvoBCB  Business. 

Defendant  was  convicted  of  advertising  for 
divorce  bnnness,  in  violation  of  Rev.  Ldtws  1905^ 
I  S166.  It  is  held,  the  advertisement  which  de- 
fendant caused  to  be  published  was  a  vialation  of 
the  statute. 

(Bd.  Note. — ^For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {  46 ;   Dec.  Dig.  |  33.*] 

2.  Attobnbt  A.SB  Clixnt  (I  33*)— Offenses— 
Advkbtibemsnt    fob    Divobcb    Businkss— 

QintSnON  FOB  JiTBT. 

The  construction  of  a  writing,  when  the 
intention  of  the  writer  is  to  be  gathered  whol- 
ly from  the  writing  itself,  la  for  the  court  There 
being  no  evidence  offered  to  explain  the  meaning 
of  the  advertisement  in  question,  the  court  prop- 
erly refused  to  submit  the  question  to  the  jury. 
[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  f  46;   Dec.  Dig.  f  33.*] 

3.  Attobnst  and  Cukht  C{  33*)— Combttitj- 
TioNAi.  liAW  (i  92*)— Offkrsks— Advebtis- 
ING  fob  Ditobce  BusiNKs*— Vamditt  of 
Statdtb. 

The  statute  in  question  is  not  invalid  l>e- 
cause  depriving  defendant  of  a  vested  right. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
CUent  Cent  Dig.  %  46;  Dec  Dig.  8  33;*  Con- 
sUtutional  Law,  Cent  Dig.  §|  174,  175, 178-180. 
207.  226-227,  236;  Dec  Dig.  i  92.*] 

Appeal  from  IDiatrict  Court,  HennepiA 
County;    Chas.  S.  Jelley,  Judge. 

John  A.  Giantvalley  was  convicted  of  ad- 
vertising for  divorce  business,  and  be  ap- 
peals.    Affirmed. 

Percy  D.  Godfrey,  of  St  Paul,  for  appel- 
lant Lyndon  A.  Smith,  Atty.  Oen.,  and 
Jamea  Bobertson,  of  Minneapolis,  for  the 
State. 

BUNN,  J.  Defendant  was  convicted  of  ad- 
vertising for  divorce  business,  in  violation  of 
R.  U  1906,  I  6166.  He  ajfpeaJa  from  the 
Judgment 

It  was  established  by  the  evidence  that  de- 
fendant, an  attorney  at  law  of  this  state, 
prepared  and  caused  to  be  published  as  an 
advertisement  in  the  Minneapolis  Tribune  the 
following:  "Law  Specialties,  divorce  and  cor- 
poration matters;  confidential  advice;  free 
booklet  on  organization  and  promotton  of 
corporations;  references.  Address  H.  722 
Tribune."    Defendant  offered  no  testimony. 


•For  other  case*  Me  nme  topic  and  section  NUUBBR  in  Dec  Dig.  A  Am,  Dig.  Kw-No.  Barim  *  B«»'r  Isdezaa 
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Tlie  court  Instructed  tbe  Jury  that,  If  de- 
fendant Inserted  and  published  the  advertlae- 
nient  In  the  Tribune,  he  was  guilty. 

It  1b  contended  by  defendant  on  this  ap- 
peal: (1)  That  the  advertisement  was  not  a 
violation  of  the  statute;  (2)  that  the  court 
should  have  submitted  to  the  Jury  the  ques- 
tion whether  the  advertisement  was  a  viola- 
tion of  the  statute;  (3)  that  the  statute  is 
void  because  it  impaired  a  vested  right  of 
defendant. 

R.  L.  1906,  i  5166,  reads  as  follows: 
"Every  person  who  shall  advertise,  print, 
publish,  distribute,  or  circulate,  or  cause  to 
be  advertised,  printed,  published,  distributed, 
or  circulated,  any  pamphlet,  card,  handbill, 
drcnlar,  advertisement,  printed  paper,  book, 
newspaper,  or  notice  of  any  kind,  offering  to 
procure  or  obtain,  or  to  aid  in  procuring  or 
obtaining,  any  divorce,  or  the  severance,  dis- 
solution, or  nullity  of  any  marriage,  or  of- 
fering to  engage,  appear,  or  act  as  attorney, 
counsel,  or  referee  in  any  suit  for  divorce, 
aUmony,  or  the  severance,  dissolution,  or  nul- 
lity of  any  marriage,  either  In  this  state  or 
elsewhere,  shall  be  guilty  of  a  gross  mis- 
demeanor. •  •  • "  As  applicable  to  -the 
facts  here,  the  statute  in  substance  provides: 
"Any  person  who  shall  cause  to  be  published 
any  advertisement  offering  to  procure  or  as- 
sist in  procuring  any  divorce,  or  offering 
to  engage,  appear  or  act  as  attorney  or  coun- 
sel In  any  suit  for  divorce,  shall  be  guilty  of 
a  gross  misdemeanor." 

[1]  1.  Was  the  ad^vertlsement  that  defend- 
ant caused  to  be  published  a  violation  of  the 
statute?  It  is  true  that  defendant  does  not 
In  so  many  words  offer  to  procure  divorces  or 
to  act  as  attorney  or  counsel  in  divorce  suits. 
But  he  was  an  attorney  at  law,  and  unques- 
tionably had  a  motive  when  he  paid  for  the 
publication  of  an  advertisement  which  in- 
forms the  pubUc  that  "H.  722  Tribune"  spe- 
cializes in  divorce  matters.  If  his  object  was 
purely  philanthropic,  as  he  seems  now  to  urge, 
if  he  desired  only  to  prevent  marital  troubles 
from  reaching  the  divorce  court,  we  would 
hardly  look  for  such  stealth  or  such  conceal- 
ment of  so  worthy  an  object.  There  are 
happily  many  lawyers  who  use  their  best  ef- 
forts to  keep  their  clients  out  of  the  divorce 
courts,  but  we  are  unable  to  take  Judicial  no- 
tice that  any  make  this  a  specialty  and  ad- 
vertise It  What  would  the  ordinary  married 
man  or  woman  with  domestic  difficulties  un- 
derstand from  the  advertisement?  We  ven- 
ture to  say  that  it  would  not  be  misunder- 
stood. There  can  be  no  "divorce"  without  a 
suit  Id  court.  "Divorce  matters"  can  mean 
nothing  but  matters  relating  to  a  divorce  ac- 
tion.  The  lawyer  or  friend  who  endeavors  to 


adjust  out  of  court  diflerraices  between  hus- 
band and  wife  Is  not  engaged  in  a  "divorce 
matter."  To  hold  that  the  law  is  not  violat- 
ed unless  there  is  a  direct  offer  to  procure  a 
divorce,  or  to  act  as  attorney  In  a  divorce 
suit,  would  defeat  the  object  of  the  stat- 
ute, and  render  it  valueless.  In  effect,  de- 
fendant offered  to  act  as  attorney  or  counsel 
in  divorce  suits.  We  hold  that  his  advertise- 
ment was  a  violation  of  the  statute.  We  are 
not  unmindful  of  the  rule  that  a  violation  of 
the  law  la  not  presumed  to  have  been  in- 
tended, and  if  the  advertisement  fairly  ad- 
mitted of  two  interpretations,  we  would  give 
it  that  interpretation  which  would  make  its 
publication  innocent.  But  we  think  that, 
fairly  and  reasonably  construed,  the  adver-  ■ 
tisement  does  not  admit  of  the  Interpretation 
which  defendant  would  now  give  it 

[2]  2.  It  is  contended  that  the  meaning  of 
the  advertisement  should  have  been  left  to 
the  Jury.  We  cannot  so  hold.  We  are  not 
prepared  to  say  that  oral  evidence  to  ex- 
plain Its  meaning  would  have  been  admissi- 
ble ;  but  clearly,  In  the  absence  of  such  evi- 
dence, there  was  nothing  to  submit  to  the 
Jury.  The  construction  of  a  writing,  when 
the  intention  of  the  writer  Is  to  be  gathered 
wholly  from  the  writing  Itself,  Is  for  the 
court.  It  is  only  when  extrinsic  evidence  Is 
admitted  to  explain  an  ambiguous  instru- 
ment, and  such  evidence  is  conflicting,  that 
the  question  should  be  submitted  to  the  Jury. 
DunneU's  Digest  §  9709,  and  cases  dted; 
T.  R.  Foley  Co.  v.  McKlnley,  114  Minn.  271, 
131  N.  W.  316.  The  rule  is  too  well  settled  to 
admit  of  doubt  It  appUes  In  criminal  cases 
as  well  as  dvll.  State  v.  Fellows,  98  Minn. 
179,  107  N.  W.  542,  108  N.  W.  825;  Dotson  v. 
State,  88  Ala.  208,  7  South.  259;  State  v. 
Delong,  12  Iowa,  453;  State  v.  Moy  Looke, 
7  Or.  54;  State  v.  Patterson,  68  Me.  473; 
Stete  V.  WilUams,  32  S.  a  123,  10  S.  B.  876. 

[3]  3.  It  is  argued  that  because  defendant 
was  admitted  to  the  bar  of  Minnesota  before 
the  statute  was  enacted,  the  law  deprived 
him  of  a  vested  right  to  advertise  that  he  was 
a  specialist  in  divorce  matters,  and  is  there- 
fore unconstitutional.  Granting  that  defend- 
ant's license  to  practice  his  profession  gave 
him  a  right  to  advertise  his  proficiency  in 
any  branch  of  it  such  right  was  subject  to 
regulation.  The  Legislature  decided  tliat 
advertising  for  divorce  business  was~  con- 
trary to  public  policy,  and  certainly  the  deci- 
sion was  Justified.  Rights  of  property  far 
more  valuable  than  any  right  defendant 
may  have  had  to  advertise  his  calling  have 
been  obliged  to  yield  to  considerations  of 
public  health,  safety,  and  morals.  We  hold 
that  the  statute  is  valid. 

Order  affirmed. 
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STATE  ▼.  RUSK. 
(Supreme  Coart  of  Minnesota.    Oct  81,  1913.) 

(BviUilnt*  by  ike  Court.) 

1.  HoinOIDB  (I  228*)— EtIDBNCB— COXFTTS  Db- 
UOTI. 

Defendant's  contention,  on  a  trial  for  mur- 
der, that  the  state  failed  to  prove  the  corpus 
delicti,  in  that  there  was  no  direct  evidence  that 
deceased  was  a  human  being,  held  without  mer- 
it; and  likewise  his  claim  that  the  evidence 
was  insufficient  to  show  deceased  died  from 
wounds  inflicted  by  him. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  gf  471-476 ;    Dec  Dig.  |  22&*] 

2.  CrIvinai.    Law    ({    847*)  —  Appbal  —  1n- 

BTBUCTIONB— WaITBB  OF  E^BOB. 

Assignment  of  error  to  the  action  of  the 
court  in  charging  that  the  killing  of  deceased 
by  defendant  was  admitted,  and  that  the  only 
defense  was  insanity,  overruled. 

[Ed.  Note.— For  other  cases,  we  Criminal 
Law,  Dec.  Dig.  {  847.*] 

3.  HoKiciDB  (I  309*)— iNSTBUonoir  on  Man- 

BLAUQHTEB— EVIDBNOB. 

Failure  to  instruct  on  manslaughter  held, 
under  the  evidence,  not  error. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  ^ig-Ji  649,   650,   652-666;    Dec.  Dig. 

Appeal  from  District  Court,  Hennepin 
County;    Charles  S.  Jelley,  Judge. 

Albert  J.  Rusk  was  convicted  of  murder 
in  the  second  degree,  and  appeals.    Affirmed. 

Solem  &  Solem  and  Chas.  B.  Smith,  all  of 
Minneapolis,  for  appellant  Lyndon  A. 
Smith,  Atty.  Gen.,  and  James  Robertson  and 
Mathias  Baldwin,  I>otlt  of  Minneapolis,  for 
the  State. 


PHILIP  B.  BROWN,  J.  Appeal  from  an 
order  denying  a  new  trial,  after  conviction 
of  murder  in  second  degree  on  an  indictment 
charging  murder  in  first  degree. 

Defendant,  aged  24  years,  and  deceased 
were  husband  and  wife.  Shortly  prior  to 
October  2,  1912,  they  became  estranged  and 
separated.  On  the  day  stated  they  met  at 
the  home  of  defendant's  sister,  in  Minneap- 
olis, and  each  accused  the  other  of  being  re- 
sponsible for  their  domestic  troubles ;  deceas- 
ed finally  saying:  "We  are  separated;  the 
first  chance  I  get  on  you,  I  am  going  to  get 
a  gun  and  get  even  with  you."  Whereupon 
he  obtained  his  revolver,  caliber  88,  from  an 
adjoining  room,  and,  returning,  shot  her  four 
times  In  the  chest  She,  to  defendant's 
knowledge,  was  unarmed,  and  he  was  not 
afraid  of  her.  Immediately  after  the  shoot- 
ing he  left  the  house,  stating  that  he  had 
shot  his  wife  and  was  going  to  give  himself 
up.  Neighbors  came  in  at  once,  and  shortly 
thereafter  she  died.  A  few  minutes  later  the 
coroner  arrived  and  saw  the  body  while  It 
was  still  warm,  and  after  its  removal  to 
the  morgue  he,  with  the  assistance  of  anoth- 
er physldan,  performed  an  autopsy,  ascer- 
taining the  bullet  wounds  to  be  the  cause  of 


death.  On  the  same  evening  defendant  gave 
detailed  accounts  of  the  tragedy  to  the  police 
and  county  attorney,  admitting  tlie  facts 
with  regard  to  the  shooting  as  recited.  In- 
sanity was  the  only  defense  suggested  at  the 
trial.  The  court  so  charged,  but  also  sub- 
mitted forms  of  verdict  for  murder  in  the 
first  and  second  degrees,  not  guilty  on  the 
ground  of  insanity,  and  not  guilty. 

[1]  1.  Appellant  contends  that,  inasmuch 
as  our  statutes  define  murder  as  the  killing 
of  a  "human  being,"  etc,  and  no  witness  di- 
rectly testified  that  deceased  was  sucb,  the 
state  tailed  to  prove  the  corpus  delicti.  He 
likewise  urges  that  there  was  no  testimony 
that  she  died  from  wounds  inflicted  by  tiim. 
These  points  axe  too  trivial  to  merit  dlacns- 
slon. 

[2]  2.  Defendant  aRslgns  error  because  the 
court  charged  that  the  killing  of  deceased 
was  admitted,  and  that  the  only  defense  was 
insanity,  arguing  that  his  admission  of  the 
shooting  was  not  tantamount  to  an  admission 
that  he  killed  deceased,  and  that  these  ques- 
tions should  have  been  submitted  to  the 
Jury.  No  such  claim  was  made  on  the  trial, 
and  it  1b  evident  from  its  course  that  the 
court  gave  defendant  full  benefit  of  the  only 
defense  made.  We  have  held  it  nnnece^Ary 
for  defendant  in  a  criminal  action  to  except 
to  Instructions,  and  that  such  must  correctly 
state  the  law  (State  v.  Hutchison,  121  Minn. 
405,  409,  141  N.  W.  483) ;  but  it  does  not  fol- 
low that,  when  represented  by  counsel,  as  in 
the  present  case,  he  ma^  allow  the  court  in 
its  charge,  to  misstate  his  position,  without 
calling  its  attention  to  such  misapprehension, 
and  then  subsequently  found  error  thereon. 
In  such  a  case  the  same  rule  applies  as  in 
dvll  actions. 

The  present  Chief  Justice,  in  State  t.  Nel- 
son, 91  Minn.  143,  145,  97  N.  W.  6S2.  653,  has 
used  language  pertinent  to  this  appeal:  "In 
all  cases  removed  to  the  highest  court  for 
review,  the  evidence,  when  returned  on  the 
appeal,  should  first  be  looked  to  for  the  pur- 
pose of  determining  the  guilt  or  innocence  of 
defendant  If  there  be  no  doubt  of  lUs 
guilt,  alleged  errors  not  affecting  his  sub- 
stantial or  constitutional  rights  should  be 
brushed  aside,  and  in  their  place  substituted 
the  almighty  force  and  power  of  truth.  The 
conviction  of  an  innocent  person  is  far  too 
remote  a  probability  to  Justify  an  applica- 
tion of  the  technical  rules  of  law  so  necessary 
in  olden  times,  when  persons  were  not  sur- 
rounded by  the  same  constitutional  and  stat- 
utory safeguards  as  at  the  present  day.  The 
safeguards  thrown  around  accused  persons 
are  not  intended  as  a  means  to  enable  the 
criminal  to  effect  an  escape  from  the  punish- 
ment his  crime  calls  for,  but  to  protect  the 
Innocent,  and  secure  to  all  a  fair,  impartial, 
and  orderly  trial  on  definite  lines  of  proce- 
dure." 

When  the  evidence  is  viewed  in  the  light  of 
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these  obseryatlonB,  defendant's  contentions 
cannot  be  sustained. 

[3]  We  find  no  groimd  for  the  dalm  that 
the  charge  was  argumentatlTe.  Nor  did  the 
court  err  In  falling  to  Instruct  on  manslaugh- 
ter. State  T.  Nelson,  supra ;  State  v.  Ronk, 
91  Minn.  419,  98  N.  W.  334 ;  State  v.  Potonlec, 
117  Minn.  80,  134  N.  W.  800. 

Order  affirmed. 


I..AINE   T.   CONSOLIDATED  VERMILLION 

&  EXTENSION   CO.   et  aL 
(Supreme  Court  of  Minnesota.    Oct  31,  1918.) 

riSyHabiM  dy  fft«  Court.) 
X.  Masteb  and  Sbbvant  <i  268*)— Injtibt  to 

SKBTANT— COlfPLAINT— STXmOIEHOT, 

A  complaint  in  a  personal  injury  action  ex- 
amined, and  htld  not  to  show  the  negligence  al- 
leged against  the  defendant  appearing  to  be  the 
proximate  or  concurring  cause  of  plaintiS's  in- 
jury, 

[EM.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  |S  816-836;  Dec.  Dig.  | 
25a*] 

(AiMHotmi  ByVabu*  »y  Ediiorial  Btaff.) 

2.  NBOUOBNCB    (I    111*)— PUCAOINO— Pboxi- 

KATE  Cause. 

The  pleading  in  a  negligence  case  must 
show  causal  connection  between  the  negligence 
charged  and  the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  182-184;  Dec.  Dig.  §  111.*] 

3.  NaoLiOBNOE  (I  61*)  —  CAtrsB  or  Ihjtjbt  — 
Liability. 

Where  an  injury  is  produced  by  several 
concurring  acts,  a  person  guilty  of  one  of  such 
acta  may  be  held  for  the  whole  consequence. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  74,  75;   Dec  Dig.  !  61.*] 

4.  NEOI.IQKNOT      (f     10*)— LlABILlTT— ANTIOI- 

fatbd  Injubies. 

A  person  may  be  charged  with  negligence, 
although  when  the  act  was  done  reasonable 
care  could  not  foresee  the  particular  injury 
resolthig. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  i  12;   Dec.  Dig.  |  10.*] 

5.  Evidence  (|  7*)— Judioiai.  Notice— EacPLO- 

BITES. 

In  an  employe's  action  for  injuries  from 
the  explosion  of  dynamite,  the  courts  will  take 
judicial  notice  of  the  great  danger  connected 
with  the  use  and  handling  of  such  high  explo- 
sive, and  the  consequent  high  degree  of  care 
required. 

[Ejd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  16;  Dec.  Dig.  I  7.*] 

Appeal  from  District  Court,  St  Louis  Coun- 
ty ;   Herbert  A  Dancer,  Judge. 

Action  by  Jack  Laine  against  the  Con- 
solidated Vermillion  &  Extension  Company 
and  others.  From  an  order  oTerruling  a  de- 
mnrrer  to  complaint,  the  defendant  named 
appeals.    Reversed. 

Alexander  Marshall,  of  Dulutb,  for  appel- 
lant John  A  Keyes  and  Bert  W.  Forbes, 
both  of  Dolntb,  for  respondent 

HOLT,  J.  The  Consolidated  Vermillion  & 
Extension  Company,  one  of  the  defendants. 


demurred  to  plaintiff's  complaint  From  .the 
order  overruling  the  demurrer  it  appeals. 

[1]  The  substance  of  the  allegations  in  the 
complaint  are:  That  plaintltr  was  in  the 
employ  of  the  appellant,  a  corporation  active- 
ly engaged  in  mining,  his  work  being  to  move 
coal  from  a  large  pile  outside  the  boiler  bouse 
to  the  door  thereof  by  means  of  a  wheelbar- 
row. While  requiring  him  to  so  work,  ap- 
pellant carelessly  and  negligently  undertook 
to  thaw  out  and  fit  for  use  with  caps  and 
fuse  some  dynamite  sticks  In  the  boiler 
house,  which  dynamite  had  through  its  negli- 
gence become  frozen.  Then  follow  certain  al- 
legations as  to  the  duty  of  appellant  to  fur- 
nish plaintiff  a  safe  place  in  which  to  work, 
to  maintain  adequate  supervision  and  control 
of  its  business  so  as  to  carry  it  on  In  a  safe 
manner,  to  refrain  from  carelessly  subject- 
ing plaintiff  to  unnecessary  hazards  without 
timely  warnings  to  him,  to  adopt  a  suitable 
method  of  storing,  handling,  and  caring  for 
the  dynamite  to  be  used  In  the  mine,  so  as 
not  to  suffer  It  to  freeze,  and  so  as  not  to  en- 
danger others  not  required  to  handle  the  ex- 
plosives, and  that  it  was  the  duty  of  the  de- 
fendant Tom  Edwardson  to  refrain  from 
throwing  a  lighted  fuse  out  of  the  door  of  the 
boiler  house,  where  it  would  endanger  plain- 
tiff. Failure  to  perform  these  several  duties 
Is  averred.  It  Is  then  aUeged  that,  while 
plaintiff  was  wheeUng  coal  as  above  stated  to 
the  door  of  the  boiler  house,  miners,  employ- 
ed by  appellant  in  a  different  department 
from  that  in  whldi  plaintiff  was  woridng, 
and  of  whose  work  plaintiff  had  no  knowl- 
edge, were  preparing  in  the  boiler  house 
sticks  of  dynamite  which  had  been  negligent 
ly  allowed  to  freeze  and  then  negligently 
placed  in  the  boiler  house  for  thawing.  Then 
come  the  following  averments:  "That  as 
plaintiff  was  dumping  his  wheelbarrow  load- 
ed with  coal  on  said  pile  at  the  door  of  said 
boiler  honse  as  aforesaid,  without  any  warn- 
ing or  notice  of  any  kind  whatever  to  plain- 
tiff, a  piece  of  fuse  to  which  was  attached  a 
dynamite  cap,  and  which  had  been  cut  s* 
short  that  it  was  dangerous  to  use  in  the 
mining  woi^,  was  lighted  by  defendant  Ed- 
wardson and  carelessly  and  negligently 
thrown  through  the  door  of  said  boiler  house 
by  defendant  Edwardson,  who  was  then  and 
there  engaged  at  work  for  the  defendant 
corporation  as  its  servant,  and  was  carrying 
on  its  work  therein,  upon  said  pile  of  coal 
directly  in  front  of  and  near  plaintiff,  and 
which  said  dynamite  cap  as  It  struck  said  pile 
of  coal  In  front  of  plaintiff  exploded,  and 
injured  plaintUTs  right  eye  and  left  ear. 
That  in  so  doing  defendant  Edwardson  was 
destroying  said  cap  and  fuse,  in  order  that 
the  same  might  not  be  used  in  the  mine,  and 
was  acting  for  and  in  the  interest  of  the  de- 
fendant mining  company."  < 

[2-S]  This  is  an  action  to  recover  for  In- 
juries occasioned  by  appellant's  negligence. 
It  Is  elementary  that  the  pleading  as  well  as 
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the  proof  nmst  show  that  the  alleged  negli- 
gence caused  the  Injury.  If  it  Is  apparent 
from  the  pleading  that  there  la  lack  of  causal 
connection  between  the  two,  a  demnrrer  will 
lie.  It  Is  tnie  that  ordinarily  It  is  for  the 
Jury  to  ascertain  the  proximate  cause  of  the 
accident  E'requently  an  injury  is  the  result 
of  a  series  of  successive  occurrences  standing 
in  the  relation  of  cause  and  effect  The  im- 
mediate canse  is  not  necessarily  the  one  up- 
on which  actionable  negligence  most  always 
be  predicated,  but  often  one  more  remote,  to 
which  the  immediate  is  in  some  measure  due. 
In  such  a  case  the  original  cause,  which  set 
the  others  in  motion,  if  occurring  through 
some  one's  neglect,  gives  a  cause  of  action 
to  the  person  ultimately  reached  and  injured. 
And  if  an  injury  is  produced  by  several  con- 
curring acts  or  conditions,  the  one  guilty  of 
one  of  these  may  be  held  for  the  whole  ^con- 
sequence. Vills  V.  City  of  Cloquet,  119  Minn. 
277,  138  N.  W.  33.  It  is  also  true  that  one 
may  be  charged  with  negligence  although, 
when  the  act  was  done,  reasonable  care  could 
not  foresee  the  particular  injury  which  result- 
ed therefrom.  Christianson  v.  Chicago,  Mil- 
waukee &  St  Paul  By.  Co.,  67  Minn.  94,  69 
N.  W.  640;  WalUn  v.  Eastern  By.  Co.,  83 
Minn.  149,  86  N.  W.  76,  54  L.  B.  A.  481; 
Hyatt  V.  Murray,  101  Minn.  507,  112  N.  W. 
'  881.  Further,  we  must  take  notice  of  the 
great  danger  connected  with  the  use  and 
handling  of  dynamite  and  high  explosives, 
and  the  consequent  high  degree  of  care  which 
must  be  required  of  those  who  must  needs 
use  and  handle  it  Anderson  t.  Smith,  104 
Minn.  40,  115  N.  W.  743. 

Bxaminlng  the  complaint  with  these  prin- 
ciples in  mind,  we  nevertheless  think  it  fails 
to  connect  the  negligence  alleged  against  the 
appellant  with  the  immediate  cause  of  plaln- 
tilTs  injury.  The  pleading  abounds  in  allega- 
tions as  to  the  negligence  of  appellant  in 
respect  to  the  freezing,  the  place  of  thawing 
and  preparing  the  dynamite  for  use,  and  in 
omitting  to  adopt  suitable  and  safe  methods 
therefor.  But  when  it  comes  down  to  a 
statement  of  the  actual  canse  of  .plaintlfTB 
injury,  we  find  it  came,  not  from  the  dyna- 
mite, nor  because  of  the  fact  that  it  was 
handled  in  the  boiler  house.  The  boiler  house 
had  no  connection  with  plaintiff's  accident, 
except  that  there  was  an  open  door  through 
which  Edwardson  was  able  to  throw  the  light- 
ed fuse  and  cap.  The  freezing,  thawing,  and 
preparation  of  the  dynamite  has  no  bearing 
upon  the  accident  at  all,  with  the  single  ex- 
ception of  the  disposition  of  the  waste  fuse. 
It  does  not  appear  how  the  dynamite  sticks 
are  prepared,  or  when  the  fuse  and  caps  are 
attached ;  but  it  is  necessary  work,  and  must 
be  done  somewhere.  As  far  as  this  accident 
is  concerned,  it  appears  that  it  was  as  safely 
done  in  the  boiler  bouse  as  elsewhere. 


The  Immediate  cause  of  plalntUTs  injur; 
was  the  explosion  of  a  cap  attached  to  i 
fuse  lighted  and  thrown  out  of  the  door  of  the 
boiler  house  by  Edwardson.  We  may  concede 
this  to  be  a  careless  act  And  if  Sdwardson, 
in  what  he  did,  was  performing  a  nondele- 
gable duty  of  appellant,  or  if  some  negligence 
of  appellant  concurred  with  that  of  Edward- 
son,  then  there  may  be  a  recovery.  But  tbe 
complaint  contains  no  sufficient  averments 
as  to  the  existence  of  either.  It  is  nowhere 
alleged  that  it  was  necessary  or  usual  to  de- 
stroy a  fuse  cut  too  short  or  to  do  so  by  fire 
when  attached  to  caps.  It  is  not  stated  thst 
Edwardson  was  one  of  the  miners  prepar- 
ing the  dynamite,  and  no  direct  allegation 
as  to  his  work.  For  aught  that  appears  this 
lighting  a  fuse  attached  to  a  cap  and  throw- 
ing It  out  through  the  open  door  may  have 
been  an  idle  prank.  In  fact,  one  allegation  is 
that  It  was  the  duty  of  Edwardson  to  refrain 
from  80  doing,  while  another  is  that  be  "was 
destroying  said  cap  and  fuse,  in  order  that 
the  same  might  not  be  used  in  the  mine,  and 
was  acting  for  and  in  the  interest  of"  ap- 
pellant It  may  be  that  the  pleader  in  the 
first  allegation  did  not  intend  to  refer  to 
Edwardson's  duty  to  his  master,  but  to 
plaintiff;  and  It  may  be  that  in  the  latter  Is 
a  designed  blending  of  a  conclusion  of  law 
vritb  a  statement  of  fact  But  at  any  rate, 
as  we  view  the  complaint,  there  should  be 
direct  and  unambiguous  allegations  in  re- 
spect to  that  negligence  of  appellant  which  Is 
claimed  to  be  the  proximate  cause  of  plahi- 
tiff's  injury. 

In  the  absence  of  allegation,  common  sense 
would  indicate  that  no  mining  company  could 
adopt  or  tolerate  a  practice  of  getting  rid  of 
waste  fuse  by  lighting  the  same  attached  to 
explosive  capa  It  does  not  occur  to  us  that 
it  can  be  necessary,  proi>er,  or  usual  to  de- 
stroy caps  by  exploding  them,  even  if  attacb- 
ed  to  a  fuse  that  might  be  too  short  to  be 
used  with  safety.  There  Is  no  allegation  that 
ordinary  care  required  fuses  cut  too  short  to 
be  destroyed,  or  that  caps  to  which  they 
might  be  attached  be  exploded.  The  simple 
fact  that  plaintiff's  fellow  servant,  Eldward- 
son,  did  BO  destroy  a  fuse  and  cap,  does  not 
under  the  allegations  of  the  complaint  show 
any  causal  connection  between  plaintiff's  ia- 
Jury  and  any  negligence  charged  against  ap- 
pellant It  was  apparently  a  deliberate  act 
of  Edwardson,  not  connected,  or  concurring, 
with  any  wrongful  act  or  omission  of  appel- 
lant tending  to  bring  it  about,  or  with  any 
negligent  condition  created  by  appellant  from 
which  an  injury  might  have  been  anticipated. 
If  there  be  any  connection  between  Edward- 
son's  act  and  appellant'^  negligence  whldi 
helped  to  produce  plaintiff's  injury,  he  should 
amend  the  complaint  so  as  to  state  it 

Order  reversed. 
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TWITCHELL  ▼.  CTMMINGS. 
(Supreme  Court  of  Minnesota.    Oct  31,  1918.) 

(BnUahiu  tv  *k«  OovrtJ 

1.  Vkndob  and  Pubchabeb  (|  3*)— Sale  ob 

LiEASE. 

An  instrument  in  form  a  lease  of  Iota  for 
ten  years,  with  fixed  sums  and  installments  to 
be  paid  as  rent,  but  providing  that  the  leasee 
shall  excavate  and  remove  earth  to  grade,  and 
pay  the  lessor  for  earth  removed  at  a  stipulat- 
ed price  per  yard,  the  fixed  payments  to  be  ap- 
plied on  such  price,  excess,  if  any,  to  be  paid 
in  cash,  providing  for  a  deduction  for  waste, 
providing  for  re-entry  in  case  of  default,  and 
for  quiet  and  peaceful  possession  and  enjoy- 
ment until  default,  and  providing  against  as- 
signment or  underletting,  is  a  lease  in  sub- 
stance as  well  as  form,  and  in  case  of  default 
of  payment  an  action  in  forcible  entry  and  un- 
lawful detainer  may  be  maintained  thereon. 

[Ed.  Note.— For  other  cases,  see  Vendof  and 
Purchaser,  Cent.  Dig.  {  3;  Dec.  Dig.  {3;* 
Landlord  and  Tenant,  C«nt  Dig.  i  3.] 

2.  GouBTS    (i    163*)— JuBiBDioTios— Mumoi- 

PAL  COUBT— TlTI*  10  RKALTY. 

The  municipal  court  of  Minneapolis  has  no 
jurisdiction  in  any  cause  involving  the  title  to 
real  estate.  The  title  to  real  estate  is  not 
involved  in  an  action,  unless  the  titie  is  dis- 
puted and  there  is  a  real  controversy  in  regard 
thereto.  Proof  that  property  leased  by  bus- 
band  and  wife  is  the  property  of  the  wife, 
where  that  fact  is  not  controverted,  does  not 
involve  the  title  to  real  estate,  and  does  not 
oust  the  jurisdiction  of  the  municipal  court 

[Ed.    Note. — For    other    cases,    see    Courts, 
Cent  Dig.  §J  241-259;   Dec.  Dig.  {  163.*] 
8.  Husband  and  Wifb  (|  210*)- Action  bt 

WiFB— FOBCIBLB     ENTBT     AND     UNLAWFUI, 

Detainkb. 

In  an  action  for  forcible  entry  and  unlaw- 
ful detainer,  brought  by  a  married  woman  to 
recover  possession  of  her  own  property,  the 
husband  is  not  a  necessary  parl7. 

[Eld.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  744,  761,  766,  774-782, 
972;    Dec.  Dig.  §  210.*] 

Appeal  from  Municipal  Court  of  MUmeapo- 
Us;  C.  L.  Smitb  and  W.  W.  Bardwell,  Judges. 

Action  by  Clara  S.  Twltchell  against 
James  C^  Cnnimlngs.  From  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

A.  R  Helmlck,  of  Minneapolis,  for  appel- 
lant Belden  &  Safford  and  Arthur  W.  Sel- 
over,  all  of  Minneapolis,  for  respondent 

HALLAM,  J.  [1]  1.  Defendant  was  In  pos- 
session of  land  nnder  a  written  contract  He 
was  In  defanlt  In  making  the  payments 
called  for  by  this  contract  Plaintiff  brought 
this  action  In  forcible  entry  and  unlawful 
detainer  to  recover  possession.  Plalntlfl  con- 
tends the  contract  Is  a  lease.  Defendant  con- 
tends It  Is  a  contract  of  sale.  If  the  Instru- 
ment la  a  lease,  this  form  of  action  will 
lie.  If  It  is  a  sale,  the  action  will  not  lie. 
We  are  of  the  oitolon  that  the  instrument  Is 
a  lease.  The  parties  themselves  designated 
It  a  lease.  It  describes  the  parties  as  les- 
sor and  lessee.  In  terms,  the  parties  of  the 
first  part  "demise,  lease,  and  let"  the  premis- 
es to  defendant  for  the  term  of  ten  years, 


the  "lesseev"  in  terms,  agrees  to  pay  the 
"lessors  •  •  •  as  rent"  the  sum  of  $700, 
and  further  payments  of  $300  per  annum 
during  the  full  term  of  the  lease,  and  the 
sum  of  |25  monthly  after  the  termination 
of  another  lease.  The  obligation  to  make 
all  these  payments  is  absolute.  So  far  the 
Instrument  Is  In  all  Its  essentials  a  lease. 

The  Instrument  contains  the  further  pro- 
visions that  It  Is  "the  object  and  purpose  of 
this  lease  that  the  lessee  shall  excavate  and 
remove  the  earth  from  said  lots  to  the  grade 
of  Superior  avenue,  •  •  *  shall  pay  said 
lessors  for  the  earth  so  excavated  the  stipu- 
lated and  agreed  price  of  ten  cents  per  cu- 
bic yard,"  and  that  "whenever  earth,  sand, 
and  gravel  shall  have  been  excavated  In  ex- 
cess of  amount  paid  for  by  above  mentioned 
annual  and  monthly  payments,  such  excess 
shall  be  measured  and  paid  for  In  full  at 
above  named  price  of  ten  cents  per  cubic 
yard;  it  being  the  Intention  of  the  parties 
hereto  that  the  above  mentioned  |700  pay- 
ment shall  stand  as  a  deposit  and  advance 
payment  to  be  applied  In  payment  for  the 
last  7,000  cubic  yards  of  earth  removed  un- 
der the  terms  of  this  lease,  and  as  a  guar- 
anty for  the  full  performance  of  said  les- 
see's covenants  and  agreements  hereunder." 
The  instrument  further  provides  for  a  de- 
duction of  four  feet  In  depth  as  waste,  such 
waste  to  be  removed  by  the  lessee.  It  pro- 
vides that,  should  the  lessee  fall  "to  make 
the  above  mentioned  payments  as  herein 
spedfled,  or  to  pay  the  aforesaid  rent  when 
due,  or  fall  to  fulfill  any  of  the  covenants 
herein  contained,"  the  "lessor"  may  "re-en- 
ter and  take  possession  of  the  above  rented 
premises."  Then  follows  a  covenant  by  the 
lessee  "not  to  assign  this  lease,  or  to  under- 
let the  above  rented  premises  or  any  part 
thereof  without  first  obtaining  the  written 
consent  of  the  said  lessors,"  and  the  "les- 
sors" covenant  that  the  "lessee,  on  paying 
the  rent  and  performing  the  covenants  afore- 
said, shall  and  may  peacefully  and  quietly 
have,  hold,  and  enjoy  the  said  demised  prem- 
ises for  the  term  aforesaid." 

Some  of  these  provisions  are  not  ordinari- 
ly incident  to  the  relation  of  landlord  and 
tenant,  but  they  are  not  inconsistent  there- 
with. The  parties  to  this  Instrument  have 
Indicated  in  the  clearest  possible  manner  an 
Intention  that  the  Instrument  shall  be  con- 
strued as  a  lease  and  as  creating  the  rela- 
tion of  landlord  and  tenant  There  Is  noth- 
ing In  the  nature  of  the  Instrument  or  its 
terms  which  forbids  our  giving  effect  to  this 
intention,  and  we  construe  the  instrument  as 
a  lease  In  substance  as  well  as  In  form.  The 
instrument  is  not  essentially  different  from 
the  so-called  "mining  leases"  which  have 
long  been  used  In  developing,  working,  and 
obtaining  profits  from  mineral  lands.  These 
instruments  have  been  held  to  be  leases,  and 
not  sales,  of  property.     State  v.  Evans,  99 
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Minn.  226,  108  N.  W,.  968,  9  Ann.  Cas.  520; 
In  re  Owsley's  Estate,  142  N.  W.  129.  In 
the  Evans  Case  it  was  said  to  be  "the  mie 
established  by  the  great  weight  of  authority 
that  such  leases  do  not  constitute  a  sale  of 
any  part  of  the  land,"  and  "that  it  was 
never  a  conception  of  the  law  that  the  man 
who  took  away  the  mineral  got  hla  title 
through  a  sale  by  the  owner  of  the  land; 
but  the  theory  was  that  the  mineral  was 
the  product  of  the  use  for  which  rent  was 
paid,  and  that  the  tenant  got  his  title  to 
his  mineral  by  an  appropriate  use  of  the 
demised  premises."  The  same  principles  are 
applicable  here.  We  hold  the  instrument  in 
question  to  be  a  lease,  and  that  an  action  in 
forcible  entry  and  unlawful  detainer  may  be 
maintained. 

[2]  2.  This  action  was  commenced  and 
tried  In  the  municipal  court  of  Minneapolis. 
That  court  has  no  Jurisdiction  in  any  cause 
involving  the  title  to  real  estate.  Defendant 
contends  that  the  title  to  this  real  estate  is 
here  involved.  The  lease  la  made  by  plaln- 
tlft  and  her  husband,  as  iwrties  of  the  first 
part  The  lease  does  not  state  that  they  are 
husband  and  wife.  PlalntlfT  claims  to  be  the 
sole  owner  of  the  leased  land,  and  that  her 
husband  Joined  in  the  lease  because  of  the 
marriage  relation  and  to  bar  his  contingent 
Interest  Defendant  contends  that  the  giving 
of  Judgment  tor  plaintiff  necessitated  a  de- 
termination that  the  husband  had  no  title, 
and  that  this  was  beyond  the  Jurisdiction  of 
the  municipal  court  The  contention  is  not 
well  taken.  The  title  to  real  estate  is  not  in- 
volved, unless  the  title  is  disputed  and  there 
Is  n  real  controversy  in  regard  thereto. 
Radley  v.  O'Leary,  36  Minn.  173,  30  N.  W. 
457;  Herrick  v.  Newell,  49  Minn.  198,  51 
N.  \U  819.  There  is  no  such  dispute  or  con- 
troversy here. 

[3]  3.  Plaintiff's  husband  was  not  a  neces- 
sary party  to  the  action.  The  rights  of  the 
plaintiff  to  maintain  this  action  In  her 
name  alone  are  the  same'as  if  she  were  un- 
married. Revised  Laws  1905,  {  4056;  Spen- 
cer V.  St  Paul  &  Sioux  City  K.  Co.,  22 
Minn.  29;  Wampach  v.  St  Paul  &  Sioux 
City  R.  Co.,  22  Minn.  34 ;  Gillespie  v.  Gilles- 
pie, 64  Minn.  381,  67  N.  W.  206. 

Judgment  affirmed. 


FOSTER  T.  GOLDEN  VALLEY  LAND  & 

CATTLE  CO. 
(Supreme  Court  of  Minnesota.    Oct  31,  1913.) 

(Syllalug  ly  tke  Court.) 
1.  Newsfafebs  (I  I*)  —  Taxation  —  Pbereq- 

UISITES  TO    VALin  .TuDGMENT— DESIGNATION 
OF    NeWSFAFKB — SUFFICIE.NCT    OF    EVIDENCE. 

Evidence,  in  an  action  by  the  bolder  of  a 
tax  title  to  determine  adverse  claims,  consid- 
ered, and  held  sufficient  to  sustain  a  finding  that 
no  original  auditor's  designation  of  a  newspa- 
per in  which  to  publish  the  delinquent  list  was 
filed  In  his  office,  as  required  by  It.  L.  1905,  g 


906,  where  the  coun^  board  failed  to  make  a 
legal  destination. 

[Ed.  Note.— For  other  cases,  see  Newspapers, 
Cent  Dig.  f|  1-13;  Dec.  Dig.  i  1;*  Taxation, 
Cent  Dig.  1 12S3V<».] 

(Additional  Syllahus  ^y  Editorial  Btalf.) 

2.  Newspapers  (|  1*)— Tax  Jtjdoment — Prk- 

BEQUISmtS— DSSiaRATIOH  OF  Nbwsfapeb. 
Substantial  compliance  with  Rev.  Laws 
1906,  i  908,  relative  to  the  designation  of  a 
newspaper  in  which  to  publish  the  delinquent 
tax  Ust,  is  a  jnrisdictional  i>rerequi8ite  to  a 
valid  tax  judgment  and  requires  that  the  au- 
ditor's certificate  of  such  designation  be  placed 
and  kept  on  file  in  his  office. 

[Ed.  Note. — For  other  cases,  see  Newspapers, 
Cent  Dig.  ff  1-13;   Dec.  Dig.  |  1;*   Taxation, 
Cent  Dig.  i  1283)^..] 
S.  Newsfafebs    (i    1*>— Dwionatioh — Pbe- 

BUMFTI0N8— Taxation. 

}Vbere  the  auditor  unnecessarily  filed  in 
the  office  of  the  clerk  of  court  a  certificate  des- 
ignating a  newspaper  in  which  to  publish  the 
delinquent  tax  hst,  this  did  not  create  a  pre- 
sumption that  he  had  filed  a  like  original  cer- 
tificate in  his  own  office,  in  compliance  with 
Rev.  Laws  1905,  (  908;  one  original  not  im- 
plying another,  as  in  case  of  a  certified  copy, 
where  the  statute  requires  no  dnpUcation. 

[Ed.  Note.— For  other  cases,  see  Newspapers, 
Cent  Dig.  i|  1-18;   Dec  Dig.  |  l.«l 

4.  Taxation  ({  693*)— Duties  of  Officebs- 
Pbesumption— Efiwjt— Tax  Sales. 

The  presumption  that  public  officers  have 
performed  their  duties  cannot  avail  to  establish 
the  existence  of  a  matter  which  is  a  jnrisdic- 
tional prerequisite  to  a  valid  tax  judgment 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Cent  Dig.  |  1388;    Dec.  Dig.  g  693.*] 

5.  Taxation  (|g  688,  693»)— Tax  Saixs— Ccb- 
ATivE  Statutes. 

Rev.  Laws  1906,  |  800,  relative  to  pre- 
sumptions of  legality  in  tax  proceedings,  and 
section  914,  providing  what  defects  snail  be 
jurisdictional,  are  unavailing  to  cnre  a  juris- 
dictional defect  arising  in  a  tax  proceeding  from 
the  auditor's  failure  to  file  in  bis  office,  in  com- 
pliance with  section  908,  a  designation  of  the 
newspaper  in  which  to  publish  the  delinquent 
tax  list 

[Ed.  Note.— For  other  cases,  see  Taxation, 
CentDig.fl  1388,  1390;  DecDIg.  tt688,e93.»l 

Appeal  frpm  District  Court,  Morrison  Coun- 
ty;  C.  A.  Nye,  Judge. 

Action  by  WUliam  C.  Foster  against  the 
Golden  Valley  Land  &  Cattle  Company. 
From  denial  of  new  trial,  plaintiff  appeals. 
Affirmed. 

William  G.  White,  of  St  Paul,  for  appel- 
lant Geo.  B.  Edgerton,  of  St  Paul,  for 
respondent 

PHILIP  B.  BROWN,  J.  Plaintiff  appeal- 
ed from  an  order  denying  him  a  new  trial  of 
a  statutory  action  to  determine  adverse 
claims.  His  right  to  the  realty  Involved  de- 
pended, upon  a  tax  title  based  upon  a  cer- 
tificate for  taxes  of  1907. 

In  1909  the  county  board  failed  to  legally 
designate  a  newspaper  in  which  to  publish 
the  delinquent  lUt  as  required  by  R.  L.  1905, 
g  908,  whereupon  the  auditor  filed  in  the  of- 
fice of  the  clerk  of  court,  with  no  file  marks 
thereon,  an  original  designation  in  due  form 
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and  under  his  hand  and  official  seal,  bat  filed 
no  certlfled  copy  with  the  clerk.  This  audi- 
tor's successor  testified,  without  contradic- 
tion, to  his  inability  to  find  any  original 
designation  or  record  thereof  In  his  office 
after  search  therein  during  the  trial,  which 
occurred  in  March,  1913.  The  trial  court 
found,  upon  the  facts  and  testimony  stated, 
that  no  auditor's  designation  was  filed  in  the 
auditor's  office,  nor  any  certified  copy  thereof 
In  the  clerk's  office,  and  held  the  tax  Judg- 
ment antedating  plaintiil's  certificate  void 
for  want  of  Jurisdiction.  The  statute  refer- 
red to  provides  that  If  the  board  "fall  to 
designate  •  *  •  the  auditor  shall  there- 
upon designate  the  same  in  writing  and  im- 
mediately file  such  writing  in  his  office,  and 
a  certified  copy  thereof  with"  the  clerk  of 
court 

[1-3]  1.  We  will  assume  that,  as  contended 
by  plaintlfT,  the  tax  certificate  is  prima  fade 
evidence  of  the  due  entry  of  Judgment,  that 
tax  Judgments  are  presmned  regular  and 
valid  to  the  same  extent  as  Judgments  In 
civil  actions,  and  that  the  filing  of  the  original 
designation  with  the  clerk  was  equivalent  to 
filing  a  certified  copy.  On  the  other  hand,  it 
must  be  deemed  settled  that  a  designation  in 
substantial  compliance  with  the  statute  is  a 
Jurisdictional  prerequisite  of  a  valid  Judg- 
ment, and,  to  accomplish  this  end  in  the  pres- 
ent case,  required  the  filing  of  the  auditor's 
certificate  in  his  office,  which  means  the  plac- 
ing and  keeping  thereof  in  such  office  as  a 
permanent  record  or  file.  State  v.  Crosley 
Park  Land  Co.,  63  Minn.  205,  65  N.  W.  268. 
S^irthermore,  omissions  in  this  regard  may  be 
proved  by  any  competent  evidence  dehors  the 
record.  Brown  v.  Corbin,  40  Minn.  508,  42 
N.  W.  481.  The  question,  then,  is:  Was  the 
evidence  sufficient  to  warrant  a  finding  that 
such  designation  was  not  so  filed?  Plaintiff 
contends  that  it  was  not,  because  (1)  the 
presumptions  referred  to  have  not  been  over- 
come ;  (2)  defendant's  showing  of  the  audi- 
tor's failure  to  find  an  original  designation 
in  his  office  was  generally  insufficient  to  war- 
rant the  conclusion  that  none  such  had  been 
filed,  and  specifically  insufficient  under  R.  L. 
1006,  i  800;  (3)  R.  L.  1905,  §  914,  cured  the 
defect.  If  there  was  a  failure  to  file. 

[4]  We  sustain  the  finding.  It  may  be  con- 
ceded that  the  objections  indicated  would  be 
well  taken  if  we  had  only  the  absence  of  the 
original  designation  from  the  auditor's  flies; 
but  there  is,  in  addition,  its  presence  In 
another  office  wherein  it  is  not  required  to  be. 
While  a  purported  copy  suggests  an  original, 
one  original  cannot  Imply  another,  where  the 
statute  requires  no  duplication.  Public  of- 
ficers are  generally  presumed  to  have  per- 
formed their  duties;  but  this  presumption  has 
not,  in  this  state,  been  applied  rigidly  to  tax 
sales  (Sterling  v.  Urqubart,  88  Minn.  495,  408, 
93  N.  W.  898),  and  it  cannot  avail  to  supply 
essential  facts  (Philbrook  v.  Smith,  40  Minn. 


101,  41  N.  W.  645),  or  the  existence  of  Juris- 
dictional matters  (Howes  v.  Oillett,  23  Minn. 
231).  Moreover,  even  under  the  general  doc- 
trine of  performance  of  official  duty,  if  it  be 
urged  that  the  filing  of  the  designation  with 
the  clerk  indicates  performance,  the  answer  is 
that  this  document  is  not  strictly  in  compli- 
ance with  the  statute.  Nor  can  it  be  assumed 
that  the  court,  In  entering  Judgment,  proceed- 
ed on  any  other  designation  than  the  one  on 
file  in  the  clerk's  office.  Jewett  v.  Iowa  Land 
Co.,  64  Minn.  531,  539,  67  N.  W.  639,  58  Am. 
St.  Rep.  555;  Chadbourne  v.  Hartz,  93  Minn. 
233,  101  N.  W.  68.  In  the  case  last  cited  it 
was  held  that,  where  a  resolution  was  found 
in  connection  with  a  tax  Judgment  roll,  it 
would  be  assumed  that  it  was  the  only  one 
filed  with  the  clerk  by  the  county  auditor. 

[t]  The  provisions  of  R.  L.  1005,  |§  800, 
914,  are  unavailing ;  for  the  former  relates  to 
presumptions  arising  from  the  mere  absence 
from  the  proper  office  of  papers  required  to 
be  filed  therein,  and  the  latter  we  have  held 
not  to  cure  failure  of  compliance  with  the 
designation  statute.  Foster  y.  Gage,  117 
Minn.  499,  503,  136  N.  W.  299;  Poster  v. 
Berg,  143  N.  W.  355,  not  yet  officially  re- 
ported. 

2.  Our  conclusion  renders  discussion  of  fur- 
ther questions  raised  unnecessary. 

Order  affirmed. 


COPPOLBTTI  et  al.  v.  CITIZENS'  INS.  CO. 
OF  MISSOTJRL 

(Supreme  Court  of  Minnesota.    Nov.  7,  1913.) 

(SyUahui  (y  th«  Court.) 

1.  Insurance  (§  669*)— Trial  (J  296*)— Ac- 
tion ON  Policy— iNSTKDCTioNB. 

Instructions  of  the  trial  court  to  the  jiyy 
considered,  and  held  to  be  without  any  error 
justifyiDg  the  granting  of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  K  1556,  1771-1784;  Dec.  Dig.  { 
669;*  Trial,  Cent  Dig.  {{  705-713,  716,  716, 
718 ;   Dec.  Dig.  i  296.*] 

(Additional  Syllalut  by  Editorial  Staff.) 

2.  WoRos  AND  Phbabkh— "Waivbr." 

A  "waiver"  may  be  said  to  be  a  voluntary 
relinquishment  of  a  known  right  It  need  not 
be  by  word  of  mouth,  and  it  need  not  be  in  writ- 
ing. It  may  be  consent  expressly  or  impliedly 
given.  It  may  consist  in  the  doing  of  some  act 
which  is  inconsistent  with  an  intention  to  insist 
on  a  strict  performance,  or  in  a  course  of  con- 
duct inconsistent  with  and  in  disregard  of  the 
terms  of  the  contract 

[Ed.  Note. — For  other  definitionB,  see  Words 
and  Phrases,  vol.  8,  pp.  7375-7381,  7831,  7832.] 

3.  iNBDRANCii  (I  388»)— Conditions  of  Pol- 
icy—Waiver. 

Where  an  insurer,  with  knowledge  that  the 
insured  has  taken  out  additional  insurance  in 
violation  of  the  policy,  consents  thereto,  or  elects 
to  and  treats  the  policy  as  a  subsisting  valid  con- 
tract, he  waives  the  breach  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |$  1026, 1027, 1080, 1035, 1040, 1057 ; 
Dec.  Dig.  {  388.  •] 
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4.  APPEAX  and  EBBOB  ^263*)— PBESENTAHOir 

Below— Refusal  of  iNSTBtronoNs. 

The  refusal  of  an  instruction  will  not  be 
reviewed  on  appeal,  where  no  exception  is  taken 
thereto  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  1516-1528, 1525-1532;  Dec. 
Dig.  I  263.»] 

6.  Insubarcb  (S  390*)— Conditions  of  Pol- 

ICT— Waiykb. 

Where  the  procurement  of  additional  fire 
insurance,  unless  consented  to,  ipso  facto  avoids 
the  existing  policy,  the  mere  faUnre  of  the  insur- 
er to  cancel  such  policy  after  knowledge  of  the 
additional  insurance  will  not  constitute  an  elec- 
tion to  continue  the  policy  in  force. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S§  1037, 1038 ;  Dec.  Dig.  1 390.*] 

Appeal  from  District  Court,  St  Louis  Coun- 
ty;   H.  A.  Dancer,  Judge. 

Action  by  Frank  Coppoletti  and  others 
against  tbe  Citizens'  Insurance  Coini>any  of 
Missouri.  Verdict  for  defendant  From  an 
order  granting  a  new  trial,  defendant  a^ 
peals.    Reversed. 

Hugh  J.  McCleam,  of  Duluth  (Barger  & 
Hicks,  of  Chicago,  111.,  of  counsel),  for  appel- 
lant John  Jenswold,  Jr.,  of  Duluth,  for  re- 
spondents. 

BUNN,  J.  This  is  an  action  to  recover  the 
amount  of  a  loss  under  a  policy  of  fire  insur- 
ance. The  issue  made  by  the  pleadings  was 
whether  subsequent  Insurance  procured  by 
plaintltr  in  excess  of  the  amount  permitted 
by  the  policy  was  consented  to  or  waived  by 
defendant  The  Jury  returned  a  verdict  for 
the  defendant  The  trial  court  granted  plain- 
tiff's motion  for  a  new  trial,  basing  its  order 
on  what  it  considered  error  in  its  instruc- 
tions to  the  Jury.  Defendant  appealed  from 
the  order  granting  a  new  triaL 

The  trial  court  said  in  its  memorandum 
that  the  verdict  rendered  was  amply  support- 
ed by  the  evidoice,  but  was  of  the  opinion 
that  it  was  prejudicial  error  to  instruct  the 
Jury  in  substance  that  in  order  to  find  for  the 
plaintiff  they  must  find  that  defendant  con- 
sented to  the  additional  Insurance  and  also 
waived  the  provisions  of  the  policy  prohibit- 
ing it.  In  other  words,  the  position  of  the 
court  on  the  motion  for  a  new  trial,  and  the 
position  of  counsel  for  plaintiff  at  all  stages 
of  the  case,  was  that  "consent"  and  "waiver" 
were  separate  and  distinct  issues,  that  plain- 
tiff was  entitled  to  recover  if  defendant  con- 
sented to  the  additional  insurance,  or  if  it 
waived  the  policy  provisions  prohibiting  such 
insurance. 

The  complaint  alleged  the  procuring  of  the 
additional  insurance  by  plaintiff,  and  that 
thereafter  defendant  with  full  knowledge 
consented  thereto,  and  elected  to  treat  the 
policy  as  a  subsisting  and  valid  contract  con- 
tinuing to  receive  the  monthly  installments 
of  the  premium,  "and  it  did  thereby  with 
sudi  full  knowledge  and  its  said  action  waive 
its  right  to  Insist  upon  the  provision  in  Its 


poliqr  against  procnrlng  subsequent  btsur- 
ance,  and  is  now  barred  and  estopped  from 
making  the  procuring  of  such  subsequent  in- 
surance a  defense  herein."  The  answer  de- 
nied these  allegations,  in  substantially  the 
words  of  the  complaint 

[1]  We  are  unable  to  escape  the  conclusion 
that  the  trial  court  was  wrong  in  setting 
aside  the  verdict  on  the  ground  stated  in  its 
memorandum.  The  policy  permitted  concur- 
rent insurance  on  the  building  to  an  amount 
not  exceeding  its  insurable  value,  stated  to 
be  ^1,650.  It  was  in  the  standard  form,  and 
contained  the  provision  that  it  should  be  void 
"if  the  insured  now  has  or  shall  hereafter 
make  any  other  insurance  on  said  property 
without  the  assent  of  the  company."  It  was 
conceded  that  plaintiff,  after  the  policy  was 
issued,  procured  other  insurance  on  the  prop- 
erty in  excess  of  its  insurable  value  as  agreed 
upon.  Tliere  was  no  attempt  to  plead  or 
prove  that  defendant's  agent  either  expressly 
or  by  implication  "consented"  or  "assented" 
to  the  procuring  of  this  other  insurance  be- 
fore it  was  actually  taken.  The  evidence  was 
directed  to  the  question  of  the  agent's  knowl- 
edge that  plaintiff  had  procured  the  addition- 
al insurance,  and  to  his  conduct  as  Indicating 
his  acquiescence,  and  his  waiver  of  the  poli- 
cy provisions. 

It  seems  to  ns  that  there  was  no  Issne  of 
"consent"  In  the  case.  The  issue  was  waiv- 
er. Any  consent  or  "assent,"  given  after  the 
additioual  Insurance  was  actually  procured, 
would  be  evidence  of  waiver.  Any  words  of 
the  agent  Indicating  his  assent  or  acquies- 
cence, and  conduct  of  his  inconsistent  with 
the  idea  that  the  policy  was  void,  would  be 
evidence  on  the  issue  of  waiver.  But  we  are 
not  able  to  hold  that  there  were  two  Inde- 
pendent and  distinct  Issues  raised  by  either 
the  pleadings  or  the  proof.  The  question  for 
the  Jury  was  whether  defendant's  agent  with 
knowledge  that  plaintiff  had  procured  otJbtf 
insurance  in  violation  of  the  policy,  waived 
the  forfeiture.  This  was  really  the  only 
question  submitted  to  the  Jury  by  the  instruc- 
tiona  of  the  court  and  it  was  clearly  and 
correctly  submitted.  In  so  far  as  the  court 
used  the  word  "consent"  in  its  charge,  it  was 
used  as  indicating  a  means  or  method  of 
waiving  the  forfeiture,  rather  than  as  mak- 
ing a  separate  issue.  E^m  the  charge  as  a 
whole  we  are  unable  to  see  how  the  Jury 
could  understand  that  plaintiff,  In  addition 
to  proving  a  waiver,  must  prove  consent  It 
is  diflScult  for  men  accustomed  to  make  nice 
distinctions  In  the  meaning  of  words  to  com- 
prehend any  difference  between  consent  and 
waiver  as  applied  to  words  or  actions  of  tie 
agent  after  the  additional  insurance  had  been 
procured.  We  think  it  clear  that  any  such 
distinction  would  not  be  seen  by  the  Jury,  un- 
der the  instructioDs'in  this  case. 

The  instruction  decided  by  the  trial  court 
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to  be  erroneous  and  prejadidal  was  this:  "If 
you  find  that  he  [the  agent]  did  have  such 
knowledge  of  this  additional  Insurance  before 
the  fire,  you  will  then  proceed  to  determine 
whether,  acting  for  his  company,  he  consent- 
ed to  such  Insurance  and  waived  the  breach 
of  the  contract  Involved  In  the  procurement 
of  It."  Even  granting  that  there  was  slight 
Inaccuracy  in  using  "and"  instead  of  "or," 
this  Instruction  only  tells  the  Jury  to  consid- 
er whether  the  agent  consented  to  the  Insur- 
ance and  waived  the  forfeiture.  It  does  not, 
even  taken  by  itself,  tell  the  Jury  that  they 
must  find  both  consent  and  waiver.  Nor  is 
defendant's  fourteenth  request,  given  by  the 
court,  open  to  the  objection  that  It  conveys 
the  idea  that,  to  find  for  the  plaintiff,  there 
must  be  both  consent  and  waiver.  This  re- 
guest  Instructed  the  Jury  that,  if  they  found 
from  the  evidence  that  defendant  did  not 
consent  to  the  additional  insurance  and  did 
not  waive  the  provisions  of  the  policy,  plain- 
tiff could  not  recover.  In  other  words,  if  de- 
fendant did  consent,  or  did  waive,  plaintiff 
could  recover.  We  are  satisfied  that  the  con- 
scientious and  praiseworthy  desire  of  the  tri- 
al court  to  correct  any  possible  errors  of  its 
own  led  it  to  discover  error  and  prejudice 
where  none  really  existed.  The  Jury  were 
told  in  language  so  clear  that  it  could  not  be 
misunderstood  that,  if  defendant  waived  the 
forfeiture  by  the  words  or  conduct  of  its 
agent,  plalntlfl  was  entitled  to  a  verdict 

[2,  3]  The  following  instruction  defined  the 
issue  clearly,  and  must  have  made  It  perfect- 
ly plain  to  the  Jury:  "A  waiver  may  be  said 
to  be  a  voluntary  relinquishment  of  a  known 
right  It  need  not  be  by  word  of  month,  and 
it  need  not  be  in  writing.  It  may  be  consent 
expressly  or  Impliedly  given.  It  may  consist 
in  the  doing  of  some  act  which  Is  inconsist- 
ent with  an  Intention  to  insist  on  a  strict 
performance,  or  In  a  course  of  conduct  incon- 
sistent with  and  In  disregard  of  the  terms  of 
the  contract  The  plaintiff  claims  that  Mr. 
Carley  waived  such  breach  if  with  knowl- 
edge of  the  additional  Insurance  he  expressed 
to  the  plaintiff  his  consent  thereto;  and  if 
with  such  knowledge  he  did  express  his  con- 
sent thereto  to  the  plaintiff,  then  as  a  matter 
of  law  he  ^d  thereby  consent  to  the  addi- 
tional insurance  and  waived  the  breach  of 
the  condition  involved  in  procuring  it  He 
waived  it,  also,  If  with  such  knowledge  he 
elected  to  and  did  treat  and  recognize  the 
policy  of  insurance  as  a  subsisting  and  valid 
contract."  This  instruction  clearly  makes 
waiver  the  only  issue  in  the  case.  It  is  a 
correct  and  comprehensive  statement  of  the 
law. 

[4]  The  effort  to  sustain  the  order  granting 
a  new  trial  on  the  ground  that  the  court  re- 
fused to  give  certain  instructions  requested 
by  plaintiff  is  unavailing.  No  exception  was 
taken  to  the  refusal  to  give  any  of  these  re- 


quests, nor  was  any  error  in  this  regard  as- 
signed on  the  motion  for  a  new  triaL 

[5]  There  was  no  error  In  giving  defend- 
ant's third  request  It  was  correct  that  pro- 
curing the  additional  insurance,  unless  con- 
sented to,  ipso  facto  avoided  the  policy,  and 
that  the  mere  failure  to  cancel  the  policy  aft- 
er knowledge  of  such  Insurance  did  not  Justi- 
fy a  conclusion  that  defendant  had  elected  to 
continue  the  policy  in  force.  It  is  claimed 
that  the  court  erred  in  conveying  (o  the  Jury 
the  idea  that  the  secret  Intention  of  the  agent 
was  material.  The  charge  is  not  fairly  open 
to  this  objection. 

After  a  careful  scrutiny  of  the  instructions 
given,  we  feel  satisfied  that  there  was  no  er- 
ror, and  nothing  to  confuse  or  mislead  the 
Jury.  C!oncededly  the  verdict  has  ample  sup- 
port in  the  evidence.  We  think  it  ought  to 
have  been  allowed  to  stand. 

The  order  granting  a  new  trial  is  reversed, 
with  directions  to  enter  Judgment  on  the  ver- 
dict 


NIIiSSON  V.  BABNBTT  &  RECORD  CO. 
(Supreme  Court  of  Minnesota.     Nov.  7,  1913.) 

(Byllabui  iv  the  Court.) 

1.  Masteb  and  Sebvant  (§  276*)— INJUBX  to 
Sebvant— Sufficiency  of  Evidence. 

In  this  action  for  wrongful  death  the  evi- 
dence Justified  a  finding  that  decedent,  sent 
down  bv  defendant  his  employer,  from  a  high 
ore  dock  where  he  was  woikin^  to  the  ice  un- 
derneath to  gather  bolts  and  spikes,  was,  while 
so  engaged,  killed  by  a  car  stake  falling  from 
the  upper  edge  of  the  dock  where  it  had  been 
left  for  more  than  half  an  hoar  across  a  16- 
inch  timber  laid  along  such  edge. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  950-852,  954,  959,  970, 
976;   Dec.  Dig.  J  276.*] 

2.  Masteb  and  Sebvant  (|§  101,  102,  286, 
287*)— IHJUBT  TO  Sebvant— Question  fob 
Jury. 

The  defendant  was  then  engaged  in  exten- 
sive repairs  upon  this  ore  dock  employing  there- 
on some  70  men  in  charge  of  a  foreman  who  set 
the  men  to  work  in  such  place  as  he  saw  fit. 
This  foreman  was  on  top  of  the  dock  when  he 
directed  deceased  to  go  down  and  gather  the 
t>olt8.  The  jury  were  justified  in  finding  that 
the  foreman  knew,  or  in  the  exercise  of  ordinary 
care  should  have  known,  that  the  stake  in  ques- 
tion was  liable  to  fall  and  Injure  any  one  set 
to  work  underneath  upon  the  ice,  and  also  in 
finding  that  such  foreman  was  charged  with 
defendant's  nondelegable  duty  to  use  ordinary 
care  to  see  that  the  place  wherein  a  servant 
is  set  to  work  is  reasonably  safe  and  so  main- 
tEuned. 


192,  1001.  1006,  1008,  1010-1016,  1017-1033, 
1034,  1036-1042,  1044-1052,  1054-1067;  Dec! 
Dig.  {§  101,  102,  286,  287.*] 

3.  Masteb  and  Sebvant  (§  284*)— Injxtbt  to 
Sebvant— Safe  Pi.ack  to  Wobk  — Neoli- 

OENOE. 

If  the  jury  found  that  defendant  was  neg- 
ligent in  failing  to  provide  a  reasonably  safe 
place  for  decedent  in  that  said  stake  was  so 
suffered  to  remain  while  he  was  set  to  woric 
underneath,  it   becomes  unimportant  to  deter- 


•For  other  cases  see  same  topic  and  section  NUMBER  lo  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  IndexM 
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mine  who  placed  the  stake  in  the  dangerous 
position  or  the  precise  cause  of  its  fall ;  there 
being  no  evidence  tending  to  show  tliat  the 
stake  was  willfully  dislodged  by  any  one. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  861-876;    Dec.  Dig.  i 

4.   JUDOUENT  APPBOVED. 

The  defendant  was  not  entitled  to  a  direct- 
ed verdict,  nor  to  judgment  non  obstante  vere- 
dicto. 

A|>peal  from  District  Court,  St  Louis 
County;   Wm.  A.  Cant  Judge. 

Action,  by  Tbea  Nllfison,  aa  executrix, 
against  tbe  Bamett  &  Record  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Alexander  Marshall,  of  Dulutta,  and  P.  J. 
McLaughlin,  of  St  Paul,  for  appellant  John 
Jenswold,  Jr.,  of  Duluth,  for  respondent 

HOLT,  J.  The  action  Is  for  the  wrongful 
death  of  a  servant  A  recovery  was  had. 
The  master  appeals  from  the  Judgment 

The  defendant,  appellant  here,  is  a  corpo- 
ration and  in  March,  1910,  was  repairing  and 
partially  rebuilding  a  large  ore  dock  In 
Duluth.  The  dock  extended  out  Into  the 
bay  on  piling  some  1,500  feet  At  this  time 
the  ice  In  the  bay  was  solid.  The  dock  was 
nearly  60  feet  wide  with  two  railway  tracks 
running  the  entire  length  on  top  thereof; 
the  center  of  each  track  being  8  feet  and  2 
inches  from  the  bull  rail,  a  timber  16  inches 
square  laid  on  top  and  along  the  outer  edge 
of  the  dock.  It  was  almost  70  feet  from 
the  top  of  this  rail  to  the  ice  below.  Under 
the  railway  tracks  were  the  ore  bins  or 
pockets  about  25  feet  deep.  In  a  cross-sec- 
tion of  the  dock  these  pockets  would  appear 
like  the  capital  letter  M  Inverted,  the  outside 
walls  thereof  dropping  down  perpendicularly 
from  under  the  bull  rail  and  the  inside  walls 
sloping  to  a  point  or  angle  at  the  bottom. 
Every  12  feet  these  walls  so  meeting  were 
partitioned  off,  thus  forming  a  succession  of 
bins  or  pockets  under  each  of  the  two  rail- 
way tracks.  Near  the  bottom  of  each  pocket 
and  on  the  outside  wall  was  an  opening  with 
spout  by  which  to  load  the  ore  into  the  boats 
for  transportation.  The  work  consisted  in 
removing  the  decayed  and  unsound  planking 
and  timbers  and  replacing  them  with  new. 
From  60  to  70  men  were  working  on  the  Job. 
The  inside  of  the  pockets  were  lined  with 
heavy  hardwood  planks.  The  floor  on  top  of 
the  dock  was  relald  with  flr  planking.  The 
lumber  needed  was  brought  down  by  the 
car  load,  left  on  top  of  the  dock,  and  unload- 
ed between  the  two  tracks.  Sometimes  as 
many  as  three  cars  were  thus  brought  down 
and  unloaded  in  a  day,  and,  then  again,  a 
day  or  so  passed  without  any  car  being  re- 
ceived. A  foreman  was  always  on  the  works 
and  directed  the  men  what  to  do.  Some  were 
unloading  this  lumber  from  the  railway  cars, 
some  were  loading  it  into  a  dump  car  to  be 
moved  to  places  where  it  was  to  be  used  or 


sawed  Into  the  proper  lengtihs,  some  were  lin- 
ing the  pockets  and  laying  the  floors  tliere- 
wlth.  The  cars  upon  which  the  lumber  was 
brought  onto  the  dock  were  the  ordinary  rail- 
way flat  cars,  with  six  or  more  sockets  on 
each  side  in  which  were  placed  stakes,  4 
Inches  square,  of  varying  length,  to  keep  the 
lumber  from  falling  off.  In  unloading  the 
car  these  stakes  were  taken  out  and  thrown 
anywhere  on  the  dock. 

In  the  forenoon  of  March  3, 1910,  Olaf  NUs- 
son,  plaintiff's  Intestate,  at  work  for  defend- 
ant, and  one  Fosll,  were  directed  by  the 
foreman  to  leave  the  work  they  were  then 
doing  on  top  of  the  dock,  and  go  down  upon 
the  ice  to  pick  up  the  spikes  and  bolts  wbich 
had  come  out  of  the  decayed  planks  and 
timber  as  it  was  torn  down.  These  bolts 
and  spikes  were  scattered  over  the  Ice  along 
the  dock.  These  two  men  went  to  work 
as  directed.  After  working  for  half  an 
hour  or  more,  Fosll  heard  a  noise  as  if  some- 
thing had  struck  the  ice.  He  was  then 
working  with  his  back  towards  Nllsson  and 
talking  to  the  latter.  Not  getting  an  answer 
to  a  question,  be  looked  around  and  discov- 
ered Nllsson  lying  between  two  timbers.  He 
was  Irrational,  and  bleeding  from  one  ea.T. 
Death  resulted  in  a  few  hours.  Four  or  six 
feet  from  the  place  where  Nllsson  lay  was 
one  of  these  car  stakes  which  Fosll  thongbt 
was  the  same  stake  which  he.  Just  before 
being  sent  down  on  the  ice,  had  noticed  lying 
across  the  bull  rail  almost  directly  over  the 
place  of  accident  Fosll  helped  carry  Nllsson 
to  the  office,  some  few  hundred  feet  away, 
and  then  returned  to  the  top  of  the  docic, 
at  which  time  the  stake  he  had  seen  on  the 
bull  rail  was  gon&  Among  the  negligent  acts 
and  omissions  charged  against  defendant  was 
suffering  the  stake  mentioned  to  lie  at  the 
edge  of  the  dock  where  It  could  easily  be 
dislodged  and  sending  deceased  down  to 
work  underneath  exposed  to  the  dangers 
therefrom;  that  such  danger  was  luiown  to 
defendant  but  unknown  to  deceased.  It  is 
also  alleged  that  the  undertaking  In  which 
defendant  was  engaged  was  of  such  danger- 
ous character  that  care  required  the  adoption 
of  a  system  or  method  to  prevent  matters  to 
fall  on  those  required  to  work  below.  Fail- 
ure to  provide  a  reasonably  safe  place  where- 
in decedent  was  required  to  work  is  also  al- 
leged as  a  ground  for  recovery. 

The  Jury  found  that  Nilsson's  death  was 
occasioned  by  defendant's  negligence.  De- 
fendant's motion  for  a  directed  verdict  at  the 
trial  as  well  as  its  subsequent  motion  for 
Judgment  non  obstante  veredicto  being  de- 
nied, Judgment  was  entered  for  plaintiff,  and 
from  such  Judgment  defendant  appeals. 
Therefore  the  sole  question  to  be  determined 
is  whether  there  Is  any  evidence  reasonably 
supporting  the  cause  of  action  stated  in  the 
complaint 

[1]  In  the  oral  argument  considerable 
stress  was  laid  on  the  proposition  tliat  the 
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evidence  fails  to  point  out  the  instrumental- 
ity which  inflicted  the  mortal  wound  or  how 
it  was  received.  We  are  clear  that  circum- 
stantial evidence  furnishes  a  substantial  bas- 
is for  the  conclusion  that  the  car  stake  found 
near  the  place  where  plaintlfTs  decedent  was 
first  discovered  fell  from  the  bull  rail  above, 
struck  him  on  the  head,  and  in  that  manner 
bis  death  was  caused. 

[3]  In  the  brief  appellant  contends  for 
the  reversal  of  the  Judgment  because  of  to- 
tal lack  of  evidence  to  establish  these  four 
facts  or  propositions  which,  in  its  estima- 
tion, are  indispensable  to  a  recovery  herein : 
"(1)  Who  placed  the  timber  (stake)  on  the 
bull  rail?  (2)  How  long  it  was  there  before 
seen  by  FosU.  (3)  The  master's  knowledge 
of  its  being  there.  (4)  What  caused  it  to 
fall?"  As  to  the  first  and  fourth  proposi- 
tions it  must  be  conceded  that  there  is  no 
testimony  as  to  who  placed  the  st^ke  on  the 
bull  raU,  and  that  the  precise  cause  of  its 
fall  is  left  uncertain.  But  we  do  not  deem  it 
vital  to  a  recovery  that  the  evidence  points 
out  the  one  who  placed  the  stake  on  the  rail, 
nor  the  exact  cause  of  its  fall.  If  it  was 
negligence  to  sufter  the  stake  to  remain  in 
such  a  position  that  through  the  work  there 
conducted  it  might  readily  be  dislodged  and 
fall  upon  Kilsson,  who  had  been  sent  down 
on  the  ice  to  work,  it  seems  to  us  immaterial 
how  it  came  to  be  placed  there  or  what  made 
it  fan.  Here  many  persons  were  working 
together,  bat  at  various  things,  some  of 
the  men  b^ng  frequently  shifted  about  by 
the  master  from  one  kind  and  place  of  work 
to  another.  Nearly  all  the  work  was  done 
from  the  top  of  a  high  structure;  some  men 
worked  in  pairs  or  in  fours  unloading  and 
moving  planks  and  timber,  sawing,  nailing, 
and  bolting  the  same.  In  this  situation  it 
must  be  apparent  that  If  any  men  were  sent 
down  on  the  ice  to  work  they  would  be  In 
great  danger  of  being  hurt  unless  care  was 
exercised  in  the  work  above.  It  appears 
from  the  evidence  that  the  work  on  the  ice 
was  of  a  temporary  character.  No  precau- 
tion was  taken  to  inform  the  men  working 
above  that  Nilsson  had  been  sent  down.  We 
apprehend  that  it  was  for  the  Jury  to  say 
whether  or  not  In  ordering  Nilsson  down  to 
pick  up  bolts  defendant  was  negligent  in  the 
matter  of  providing  him  a  reasonably  safe 
place  to  work  under  the  conditions  existing, 
and  also,  considering  the  situation,  whAt  pre- 
caution reasonable  prudence  required  the  de- 
fendant to  take  to  protect  Nilsson  while  do- 
ing the  work  in  the  place  to  which'  be  had 
been  sent 

[2]  The  stake  which  the  Jury  might  well 
have  found  to  be  the  instrumentality  of  Nils- 
son's  death,  they  would  also  be  warranted 
in  finding  to  be  the  one  which  Fosli  saw 
lying  across  the  bull  rail  at  least  half  an 
hour  before  and  at  the  time  Nilsson  was  or- 
dered down  on  the  ice.  We  think  it  was  a 
question  of  fact  whether  the  foreman  was 


not  charged  with  the  master's  nondelegable 
duty  of  seeing  to  it  that  Hie  employes  were 
furnished  a  reasonably  safe  place  wherein  to 
work.  Lindgren  v.  William  Bros.  Mfg.  Co., 
112  Minn.  186,  127  N.  W.  626;  Borgerson  v. 
Cook,  91  Mhm.  91,  97  N.  W.  734.  This  fore- 
man was  not  produced  at  the  trial,  and  it 
cannot  be  assumed  on  this  record  that  be 
was  ignorant  of  the  actual  situation.  The 
contrary  seems  the  more  reasonable  assump- 
tion. He  was  there  on  top  of  the  dock  when 
the  order  to  Nilsson  was  given  and  was  in 
full  charge  of  the  work;  he  had  the  right  to, 
and  did,  set  the  men  to  work  in  any  place 
he  saw  fit  The  Jury  might  well  say  that 
upon  him  devolved  the  duty  of  using  ordi- 
nary care  to  ascertain  that  matters,  like  this 
stake,  which  would  be  apt  to  faU  and  cause 
injury,  were  removed  l>efore  the  men  were 
sent  down  upon  the  ice  to  work,  and  that 
while  they  were  down  the  same  care  should 
be  taken  to  keep  them  reasonably  protected 
from  like  hazards.  If  negligence  in  the  dis- 
charge of  this  duty  was  found,  the  conclu- 
sion would  be  Justified  that  such  negligence 
was  in  law  the  proximate  cause  of  Nllsson's 
death.  In  such  an  event  the  act  of  the  one 
who  placed  the  stake  on  the  bull  rail  and  of 
the  one  who  caused  it  to  fall  become  mere- 
ly concurrent  causes  which  would  not  relieve 
defendant  There  is  nothing  in  the  record 
tending  to  show  that  any  one  Intentionally 
threw  the  stake  down,  and,  from  Its  posi- 
tion on  the  bull  rail,  the  reasonable  infer- 
ence is  that  It  was  dislodged  either  by  the 
Jarring  incident  to  the  work,  or  by  being 
accidentally  hit  in  the  handling  of  tools 
or  materials,  or  by  the  nnlntentional  brush- 
ing against  it  of  some  one  passing  by.  It  is 
immaterial  which.  The  testimony  that  the 
stake  was  in  a  position  likely  to  injure  those 
below  for  at  least  half  an  hour  before  Nils- 
son  was  hit  was  sufficient  to  take  the  ques- 
tion to  the  Jury  whether  the  master's  repre- 
sentative, the  foreman,  who  was  near  by  on 
the  top  of  the  dodc,  in  the  exercise  of  proper 
care  should  have  discovered  and  removed  it 
thus  avoiding  Nllsson's  injuries.  Bearing  on 
the  master's  absolute  duty  to  use  ordinary 
care  that  the  place  wherein  the  servant  is 
directed  to  work  be  kept  reasonably  safe,  we 
may  cite  the  following  cases  Involving  situa- 
tions somewhat  similar  to  the  facts  herein : 
Foley  V.  Hoy,  113  Minn.  186,  129  N.  W.  215; 
Bichardson  ▼.  City  of  Spokane,  67  Wash. 
621,  122  Pac.  330;  "Virginia  Iron,  etc.,  Co.  v. 
Hamilton,  107  Tenn.  705,  65  S.  W.  401;  Pio- 
neer Fireproof  Const  Co.  v.  Howell,  189  111. 
123,  59  N.  E.  635.  The  case  of  Brennan  v. 
BuUer  Bros.,  107  Minn.  430,  120  N.  W.  540, 
turned  upon  the  proposition  that  It  was  ro 
unlikely  that  a  board  could  escape  and  fall 
from  the  place  where  it  was  claimed  that  it 
6ame  that  the  master  could  not  well  be  held 
to  have  anticipated  injury  therefrom. 

[4]  An  attentive  examination  of  the  record 
falls  to  disclose  any  good  reason  for  revers- 

Digittzed  by  LjOOQIC 


792 


148  NOBTHWBSTBBN  BEPORTBB 


(Bfina 


Ing  the  Jadgment.    Defendant  was  not  en- 
titled to  directed  verdict  and  i»  not  entitled 
to  Judgment  in  its  favor. 
Judgment  affirmed. 


HUDSON  V.  PATTERSON  et  aL 
(Supreme  Court  of  Minnesota.    Not.  7,  1913.) 

(Syllahtu  bv  tk»  Court.) 

1.  Oabribhuent  (I  64*)— Right— PsNDBiiOT 

of  Action. 

The  gamiahment  statute  (section  4229, 
Rev.  Laws)  contemplates  and  requires,  as  es- 
sential to  the  ri^ht  to  proceed  thereunder,  that 
either  the  main  action  be  pending,  or  tliat  it  be 
commenced  by  issuing  a  valid  summons  there- 
in, at  the  time  of  the  issuance  of  the  garnishee 
summons. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  H  133-135 ;    Dec.  Dig.  i  64.*] 

2.  Gabnjshkbitt  ({  64*)— BiOHT  — Pbhoknot 
or  Action. 

Where  a  garnishee  summons  is  issued  be- 
fore the  commencement  of  the  action,  the  serv- 
ice thereof  upon  the  garnishee  is  invalid  and  of 
no  effect. 

[Ed.  Note.— For  other  cases,  see  Oarnishment, 
Cent.  Dig.  »  13&-136;   Dec.  Dig.  {  64.*] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  Frederick  M.  Catlin,  Judge. 

Action  by  Martha  E  Hudson  against  A.  H. 
Patterson,  with  Philadelphia  Casualty  Com- 
pany, garnishee,  and  others.  From  an  ad- 
verse order,  plaintiff  appeals.    Affirmed. 

David  F.  Peebles  and  Loomls,  Keller  ft 
Schwartz,  all  of  St  Paul,  for  appellant 
Briggs,  Thygeson  &  Everall  and  0.  D.  O'Brien, 
all  of  St  Paul,  for  respondents. 

BROWN,  O.  J.  Defendant  Patterson  re- 
covered certain  judgments  against  the  Phil- 
adelphia Casualty  Company,  garnishee  here- 
in. In  tbis  action  by  plaintiff  against  Pat- 
terson, tlie  money  due  on  the^  judgments 
was  souglit  to  be  impounded  by  garnishment 
process  pending  the  litigation.  To  that  end, 
and  on  January  11,  1913,  plaintiff  caused  an 
affidavit  In  garnishment  proceedings  to  be 
filed  in  the  office  of  the  cleric  of  the  district 
court,  and  thereupon  her  attorney  issued  tlie 
usual  garnishee  summons,  which  was,  on  the 
same  day,  served  upon  the  garnishee  by  de- 
livering a  copy  thereof  to  the  State  Insurance 
Commissioner,  as  provided  for  by  law  for 
the  service  of  process  upon  foreign  corpora- 
tions Thereafter  the  garnishee,  appearing 
specially  and  for  the  purposes  of  the  motion 
only,  moved  the  court  to  set  tlie  service  aside, 
on  the  ground,  among  others,  that  no  action, 
in  the  garnishment  proceeding,  had  been  com- 
menced, or  summons  issued  therein,  at  the 
time  of  the  service,  and  for  that  reason  that 
the  service  and  entire  proceeding  was  in- 
valid. The  court  granted  the  motion,  and 
plaiutiff  appealed. 

There  was  presented  to  the  court  below,  for 
and  against  the  motion,  an  affidavit  In  sup- 


port thereof  by  one  of  the  counsel  for  the 
garnishee,  an  affidavit  by  counsel  for  plain- 
tiff, and  the  flies  in  the  action,  from  which 
it  appears  that  a  summons  in  the  main  ac- 
tion Is  claimed  by  plaintiff  to  have  tieen  is- 
sued on  January  11th,  the  date  of  the  gar- 
nishee summons,  though  It  was  not  tben  de- 
livered to  an  officer  for  service.  It  vras  not 
delivered  to  the  officer  until  January  29th, 
and  the  garnishee  summons  had  beea  served 
over  two  weeks  prior  to  that  date.  The 
summons  claimed  to  have  been  so  Issued  was 
not  dated,  but  gave  notice  that  the  com- 
plaint in  the  action  had  been  and  was  on  file 
in  the  c^ce  of  the  clerk  of  court  No  such 
complaint  was  on  file  prior  to  the  service  of 
the  garnishee  summons,  or  before  January 
29th.  On  these  facts  the  trial  court  held  that 
the  garnishee  summons  and  the  service  there- 
of were  of  no  effect  Our  conclusion  is  that 
the  trial  court  was  entirely  right  At  any 
rate,  the  record  presented  a  qnestlon  of  fact 
and  its  finding  thereon,  evidenced  by  the  or- 
der made,  that  no  summons  had  beoi  proper- 
ly issued,  cannot  be  disturbed. 

[1,2]  The  garnishment  statute  (section  4229, 
R.  Li  1905)  provides  that,  'In  an  action  In  a 
court  of  record  or  justice  court  for  the  re- 
covery of  money.  If  the  plaintiff,  Us  agent; 
or  attorney,  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  during  the  pendency  of 
the  action,    •    *    *    flies  with  the  derk  of 
the  court     •     •     •     an  affidavit,"  setting 
forth  the  necessary  facts,  a  garnishee  sum- 
mons may  be  issued.    Tlds  statute  will  bear 
but  one  construction,  and  to  the  effect  that 
essential  to  the  right  of  garnishment,  there 
must  be,  at  the  time  the  garnishee  summons 
is  issued,  a  pending  action,  or  that  one  be 
then  commenced  by  the  issuance  of  a  prop- 
er summons.    The  statute  is  unlike  the  at- 
tachment statute,  where  the  writ  may  be  is- 
sued  before  the  formal  commencement  of 
the  action,  and  is  valid,  if  the  action  be  "be- 
gun within  sixty  days"  thereafter.     Section 
4215,  R.  L.     While  the  garnishment  statute 
limits  the  right  to  that  remedy  to  a  pending 
action,  or  "at  the  time  of  issuing  the  sum- 
mons" therein,  this  clearly  means  more  than 
the  clerical  act  of  filling  out  the  blank  form 
of  summons.    It  contemplates  an  Issuance  of 
a  summons  In  the  usual  and  ordinary  man- 
ner, and  that  it  be  valid  and  in  all  respects 
in  compliance  with  the  requirements  of  the 
statute  on  the  subject  of  the  commencement 
of  an  action.    In  this  case  the  summons,  if 
prepared  on  the  11th  of  January,  remained  in 
the  hand  of  the  attorney  until  the  29th,  and 
was  fatally  defective,  in  that  no  complaint 
was  on  file  as  stated  therein.     There  was 
then  no  action  commenced  or  summons  Is- 
sued when  the  garnishee  summons  was  serv- 
ed, within  the  meaning  of  the  statute,  and  the 
service  thereof  was  properly  set  aside.    The 
summons  in  the  main  action,  under  the  cir- 
cumstances stated,  was  not  in  contemplation 
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of  law  Issued  until  the  complaint  was  filed, 
namely,  on  January  29tli. 

The  case  of  Cromble  t.  Little,  47  Minn. 
581.  50  N.  W.  828,  la  not  In  point  The  pro- 
ceedings there  held  valid  were  attacked  col- 
laterally, and  not  directly,  as  in  the  case  at' 
bar. 

Order  affirmed. 


PETERSON  T.  PHELPS. 
(Sapreme  Court  of  Minnesota.    Nov.  7,  1818.) 

(Syllalnu  by  the  OovrtJ 
X.  Phtbiciarb  and  Subqions  (t  18*>— Mai- 

FKAcncK— Evidence. 

In  an  action  for  malpractice,  where  it  is 
alleged  that  defendant  did  not  use  skill  and 
care  in  diagnosing  and  treating  a  felon  on 
plaintiff's  finger,  and  that  he  did  not  make  the 
necessary  and  proper  incision  in  the  finger,  it 
la  not  error  to  admit  testimony  of  the  actual 
treatment  given,  including  the  pricking  of  the 
finger  with  a  needle. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  U  Si-41,  43-16,  48; 
Dec  Dig.  1 18.*] 

2.   PUTSIOIANB   AND    SXTBOKONS   ({    18*)— MAL- 
FBACTICE  —  Eia>I.0TlIENT  —  SnTVIOIXNOT     OV 

Evidence. 

The  verdict,  in  so  far  as  it  embodies  a 
conclusion  that  defendant  was  guilty  of  mal- 
practice and  that  the  loss  of  pudntifTs  finger 
resulted  therefrom,  is  amply  supported  by  the 
evidence,  and  it  must  also  be  held  that  the  evi- 
dence sufficiently  establishes  that  plaintiff  be- 
came a  patient  of  defendant  and  entitled  to  re- 
ceive such  treatment  as  the  physician  possessed 
of  the  ordinary  care  and  sUlI  would  give. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §i  34-41,  43-46,  48; 
Dea  Dig.  |  ik*] 

8.  New  Trial  rf  99*)  —  GBoniros  —  Newlt 

DiscovxBED  Evidence. 

There  was  no  abuse  of  discretion  in  deny- 
ing a  new  trial  on  the  ground  of  newly  discov- 
ered evidence,  such  evidence  being  cumulative, 
and  directed  to  collateral  matters,  and  the  ex- 
cuse for  its  nonproduction  at  the  trial  being 
weak. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  201,  207;  Dec.  Dig.  (  99.*] 

Appeal  trom  District  Court,  Mille  Lacs 
County;  O.  A.  Nye,  Judge. 

Action  by  Elvira  Peterson  against  A.  O. 
Phelps.  From  denial  of  new  trial,  defend- 
ant appeals.    Affirmed. 

E.  L.  McIiIlUan,  of  Princeton,  for  appel- 
lant. Constant  Larson,  of  Alexandria,  tor 
respondent 

HOI/T,  J.  Plaintiff  recovered  a  verdict 
against  the  defendant,  a  physician,  for  mal- 
practice. Defendant  appeals  from  an  order 
denying  a  new  trial. 

Defendant  was  called  to  attend  the  wife  of 
a  farmer  In  whose  home  plaintiff  was  employ- 
ed as  a  domestic.  Plaintiff  was  then  suffer- 
ing from  a  severe  pain  In  the  index  finger 
of  the  right  hand.  As  the  physician  had  at- 
tended the  wife  and  was  leaving  the  house 
he  was  asked  by  the  farmer  or  plaintiff  if 
plaintiff's  ailment  was  a  felon.    He  examined 


the  finger  and  prescribed  for  it  then,  and 
also  on  the  two  subsequent  times  upon  which 
he  visited  his  other  patient,  according  to 
plaintiff's  testimony.  The  treatment  was  not 
successful,  and  the  pain  became  so  severe 
that  the  farmer  took  plaintiff  to  Milaca,  where 
she  consulted  another  physician,  who  diag- 
nosed the  case  as  a  felon.  He,  however, 
found  that  necrosis  of  the  bone  and  blood 
poisoning  had  already  set  in,  and  gave  treat- 
ment accordingly.  The  final  result  was  the 
loss  of  the  finger,  Including  the  bone  in  the 
palm  of  the  hand. 

The  grounds  assigned  for  reversal  are:  (a) 
Error  In  admitting  certain  testimony  under 
the  complaint;  (b)  Insufficiency  of  evidence  to 
sustain  the  verdict ;  and  (c)  newly  discovered 
evidence. 

[1]  Plaintiffs  testimony  that  defendant 
pricked  the  finger  with  a  needle  was  receiv- 
ed over  the  objection  that  It  was  Incompe- 
tent, irrelevant,  and  immaterial.  The  com- 
plaint, after  alleging  her  ailment  and  defend- 
ant's employment  to  treat  it,  states:  "That 
the  defendant  then  entered  upon  such  em- 
ployment but  did  not  use  due  care  and  proper 
care  or  skill  In  making  the  examination  of 
the  said  infection  and  in  endeavoring  to  cure 
the  plaintiff  of  the  same.  In  this:  That  the 
defendant  did  not  make  the  necessary  and 
proper  indslon  into  the  said  finger  and  did 
not  give  the  said  Infection  proper  and  neces- 
sary antiseptic  treatment,  but  neglected  and 
maltreated  the  sam&"  It  Is  too  clear  for 
discussion  that  under  these  allegations  it  was 
proper  to  show  Just  what  treatment  was 
given,  and  then  the  proper  treatment  If  the 
treatment  did  not  come  up  to  such  as  the  or- 
dinarily skilled  and  careful  physician  would 
employ,  the  Jury  would  have  the  right  to  find 
actionable  negligence. 

[2]  There  can  be  no  doubt  upon  the  rec- 
ord that  the  evidence  abundantly  sustains  the 
Jury  in  concluding  that  a  physician  of  ordi- 
nary skill  and  care  should  without  difficulty 
have  diagnosed  plaintiff's  ailment  as  a  felon, 
that  such  a  physician  would  not  have  used 
the  treatment  which  defendant  adopted,  that 
the  treatment  he  gave  was  malpractice  and 
as  a  result  thereof  plaintiff  lost  her  finger. 
The  close  question  of  fact  is  defendant's  em- 
ployment There  was  no  direct  request  to 
treat  the  finger,  no  promise  of  payment  for 
services,  and  apparently  no  expectation  there- 
of on  the  part  of  defendant  As  he  was  leav- 
ing the  house,  having  attended  to  his  patient, 
he  found  this  plaintiff  near  the  door  where 
she  and  her  employer  bad  been  discussing 
her  aching  finger,  and  one  of  them  asked 
defendant  if  he  thought  the  trouble  was  a 
felon.  After  looking  at  It  be  gave  his  opin- 
ion that  it  was  not,  and  suggested  salt  pork 
as  an  application.  The  next  time  he  visited 
the  house  he  examined  the  finger,  opened  It 
with  a  needle,  and  gave  directions  to  con- 
tinue with  the  use  of  salt  pork.  The  last 
time,  after  attending  to  the  patient  on  whose 
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account  he  made  these  three  Tlaita,  he  again 
Inquired  about  the  flnger,  wan  Informed  that 
It  felt  worse,  examined  It,  and  advised  that 
some  onie  open  It  up  with  a  needle.  This  is 
virtually  plalntltTs  whole  claim  as  to  de- 
fendant's acceptance  of  her  as  a  patient  He 
denies  that  he  ever  used  a  needle,  examined, 
or  prescribed  for  the  linger,  except  that  he 
gave  It  a  look  on  the  first  visit;  but  the 
jury  having  adopted  plaintitTs  version,  and 
their  finding  being  approved  by  the  trial 
coarlv  we  also  must  accept  ber  testimony 
as  the  truth.  If  the  defendant  undertook 
to  diagnose,  treat,  or  prescribe  for  the  ail- 
ment, his  responsibility  for  f&llure  to  pos- 
sess and  use  the  skill  and  care  of  the  ordi- 
nary physician  Is  not  dependent  upon  an  ex- 
press agreement  of  employment  or  promise 
to  pay  for  the  services.  If  defendant  under- 
took to  render  services,  the  law  Implies  an 
agreement  to  pay  therefor.  It  has  also  been 
held  that  even  as  to  charity  patients  and 
those  whose  treatment  Is  undertaken  with- 
out the  expectation  of  pay  the  physician 
must  possess  the  skill  and  use  the  care  of 
the  ordinary  practitioner.  McNevlns  v.  Low, 
40  111.  209;  Uu  Bols  V.  Decker,  130  N.  Y. 
a25,  29  N.  E.  313,  14  L.  R.  A.  429,  27  Am. 
St.  Kep.  529.  The  court  In  Peck  v.  Hutchin- 
son, 88  Iowa,  320,  SS  N.  W.  511,  expresses 
this  view,  which,  although  obiter,  appears 
sound:  "We  can  discover  no  good  reason  why 
the  degree  of  care  to  be  used  by  the  physi- 
cian or  surgeon  should  be  less  in  case  his 
services  are  gratuitously  rendered."  Defend- 
ant was  on  a  professional  visit  In  the  home 
where  plaintiff  was  one  of  the  household, 
She  was  suffering ;  the  pain  Interfered  with 
ber  employment  The  head  of  the  house  di- 
rectly or  impliedly  asked  the  defendant  to 
examine  the  finger.  Under  these  condltlona 
bis  acts  In  attending  to  plaintiff's  suffering 
become  quite  persuasive  of  the  relation  of 
physician  and  patient  between  the  two.  The 
Jury  might  well  conclude  that  plaintiff  un- 
derstood, and  bad  a  right  so  to  do,  that  she 
was  In  the  hands  of  a  doctor  who  would 
properly  treat  the  ailment  All  the  testimony 
offered  by  defendant  tending  to  disprove  the 
employment  was  admitted  In  evidence,  as 
well  as  all  attending  circumstances  of  simi- 
lar Import  and  the  question  submitted  to  the 
Jury  In  a  clear  and  impartial  charge.  The 
Jury  found  that  plaintiff  became  a  patient  of 
defendant  the  learned  trial  court  has  not 
deemed  it  proper  to  disturb  this  iindiug,  and 
we  cannot  say  that  there  is  no  evidence  to 
support  It 

[3]  x'bere  Is  no  merit  in  the  appeal  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence.  One  of  the  witnesses  was  defend- 
ant's wife,  who  accompanied  him  on  his  pro- 
fessional calls,  but  had  remained  seated  out- 
side In  the  automobile  while  he  was  in  the 
bouse.  Her  testimoDy  would  be  merely  cumu- 
lative or  relating  to  a  collateral  matter,  and 


the  same  must  be  said  as  to  the  other  pro- 
posed witness,  namely,  the  wife  of  the  farm- 
er. Plaintiff  testified  that  she  asked  the  wife 
for  a  needle.  The  proposed  newly  discov- 
ered evidence  is  that  she  asked  for  a  needle 
to  sew  with.  No  excuse  Is  offered  for  not 
calling  defendant's  wife  as  a  witness  at  the 
trial,  and  very  little  for  falling  to  have  the 
farmer's  wife  there.  It  requires  no  argument 
,to  show  that  this  court  cannot  say  that  it 
was  an  abuse  of  discretion  In  denying  a  new 
trial  on  this  ground. 
Order  affirmed. 


MANN  et  aL  v.   EMPLOYERS'  UABUJTT 

ASSUR.  CORP. 
(Supreme  Court  of  Minnesota.     Nov.  7,  1913.) 

(ByUahiu  hy  the  Court.) 

1.  Insubance  (g  388*)— Action  ok  Eicpi.ot- 

KBS'  LlABILIIT  InBUKAKCE  PoLIOT. 

Plaintiifs  in  an  action  upon  an  employers' 
liability  insurance  policy  held  precluded  by  their 
conduct  from  asserting  that  defendant  was  es- 
topped or  had  waived  its  right  to  defend  on  the 
ground  that  the  loss  was  not  covered  by  the 
terms  of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  (§  1027,  1030,  1035,  1040,  1057; 
Dec.  Dig.  i  588.»] 

2.  Insueance  (I  668*)— Action  on  Ejcpdot- 
KRS'  Liability  Insubance  Pouct— Smn- 
ciENCY  OF  Evidence. 

Direction  of  verdict  for  defendant  held 
proper. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.   S§  1536,  1732-1770;    Dec  Dig.   | 

Appeal  from  District  Coar^  Rams^  Coan- 
ty;   Hascal  R.  Brill,  Judge. 

Action  by  John  Mann  and  others  against 
the  Employers'  Liability  Assurance  Corpora- 
tion. A  verdict  was  directed  for  defendant 
and  from  denial  of  a  new  trial  plalntUEs  ap- 
peal   Affirmed. 

C.  D.  O'Brien,  F.  G.  Ingersoll,  and  M.  J. 
Doherty,  all  of  St  Paul,  for  appellants.  Sut- 
ler &  BUtchell,  of  St  Paul,  for  respondent 

PHILIP  E.  BROWN,  J.  Action  on  an  em- 
ployers' liability  insurance  policy  Issued  by 
defendant  to  plaintiffs  as  copartners,  to  re- 
cover the  amount  of  a  Judgment  rendered 
against  them  for  the  death  of  an  employ& 

Plaintiffs  gave  defendant  Immediate  notice 
of  the  accident  and  thereupon  defendant  in- 
vestigated and  became  conversant  with  all 
the  facts.  Thereafter,  on  November  2,  1910. 
the  action  was  commenced  which  resulted  in 
Judgment  against  plaintiffs,  and,  they  having 
immediately  transmitted  the  summons  and 
complaint  to  defendant  company,  its  attorney 
took  charge  of  the  case,  Interposed  an  an- 
swer, and  subsequently  conducted  the  defense 
on  the  trial,  which  terminated  in  a  verdict 
for  plaintiffs  therein.  An  appeal  to  this 
court  with  defendant's  attorney  as  counsel, 
followed  and  resulted  in  a  reversal,  defendant 
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paying  tbe  costs,  and  upon  retrial  In  tbe  dis- 
trict court,  the  same  attorney  acting  as  be- 
fore,  plaintiff   therein  prevailed   and  these 
plaintiffs   were  compelled  to  pay   the  Jndg- 
ment.    About  a  year  after  the  bringing  of  tbe 
action   plaintiffs  dissolved   partnership,   but 
plaintiff  Mann  continued  to  represent  them 
in  the  matter  of  the  litigation.     Defendant 
claimed  that  41  days  after  the  action  was 
commenced,  and  more  than  6  weeks  before 
the  first  trial,  it  notified  plaintiffs  that  their 
policy  did  not  cover  certain  specifically  ex- 
cepted risks,  and  if  Judgment  was  awarded 
against  them  upon  a  liability  within  the  ex- 
ceptions mentioned  it  would  not  be  responsi- 
ble   therefor,  and  advised  them   that  such 
notice  was  given  so  they  could  be  in  a  posi- 
tion  to   thoroughly    protect    their   interests. 
Defendant    further    claimed    that    plaintiffs 
then  consented  to  its  conducting  the  litiga- 
tion with  the  understanding  that,  If  damages 
were  awarded  upon  facts  bringing  the  accident 
within  tbe  exceptions  of  the  policy,  defendant 
company   would  not  be  liable  to  reimburse 
them,  and  all  subsequent  acts  of  defendant  in 
connection  with  the  litigation  were  pursuant 
thereto.      The    recovery    against    plaintiffs 
proved  to  be  within  the  exceptions,  and  the 
court,  holding  defendant's  claims  established, 
directed  a  verdict  in  its  favor.    Plaintiffs  ap- 
pealed from  an  order  denying  a  new  trial. 

[1]  1.  We  must  start  with  the  proposition 
that  there  was  no  express  contractual  liabil- 
ity on  defendant's  part  to  pay  plaintiffs  any 
sum  under  the  policy  because  of  the  Judg- 
ment obtained  against  them.  Consequently 
the  burden  rested  on  plaintiffs'  to  establish 
a  state  of  facts  from  which  a  liability  might 
be  implied  by  law.  There  are  numerous 
cases  holding  that  where  an  insurance  com- 
pany takes  up  the  defense  of  an  action, 
knowing  the  £acts  bring  it  within  a  risk  ex- 
ception, and,  under  the  general  agreements  of 
the  policy  authorizing  it  to  control  litigation, 
conducts  the  case  to  the  end,  and  nothing 
further  appears.  It  will  be  deemed  precluded, 
by  way  of  either  estoppel  or  waiver,  from 
taking  a  position  Inconsistent  with  the  one 
previously  assumed  and  denying  liability. 
Empire  State  Surety  Co.  v.  Pacific  Nat.  Lum- 
ber Co.,  200  Fed.  224,  118  C.  C.  A.  410;  Em- 
ployers' Liability  Assurance  Corporation  v. 
Chicago,  etc..  Coal  &  C.  Co.,  141  Fed.  962, 
73  C.  0.  A.  278;  Royle  Mining  Co.  v.  Fidelity 
&  Casualty  Co,  126  Mo.  App.  104,  103  S.  W. 
1008.  So  also,  under  like  circumstances,  the 
company  has  been  held  estopped  where  It  con- 
ducted tbe  defense  down  to  the  trial  and  then 
withdrew,  leaving  assured  no  reasonable  op- 
iwrtunlty  to  prepare  his  own  defense.  Glens 
Palls  Portland  Cement  Co.  T.  Traveler's  Ins. 
Co.,  162  N.  X.  389,  56  N.  E.  887.  And  our  de- 
cisions are  in  line  with  the  general  holding. 
Tozer  T.  Ocean  Accident,  etc.,  Corporation, 
94  Minn.  478,  103  N.  W.  509;  Id.,  89  Minn. 
290,  109  N.  W.  410.  If,  however,  the  trial 
court's  conclusion  upon  defendant's  conten- 


tlons  is  sustainable  in  point  of  fact,  which 
we  will  consider  later,  the  cases  cited  are 
clearly  distinguishable  from  the  present  one; 
for  plaintiffs'  assent  to  the  status  assumed 
by  defendant  with  regard  to  the  litigation  by 
the  notice  of  nonliability  referred  to  and 
thereafter,  when  measured  by  the  same  legal 
standard  of  responsibility  for  acts  indicated 
by  tbe  grounds  of  the  decisions  cited  and 
which  they  seek  to  apply  as  against  defend- 
ant, would  equally  estop  them  from  doing  the 
identical  thing  which  they  deny  defendant's 
right  to  do,  namely,  repudiation  of  the  effect 
of  conduct  Tbe  doctrine  of  equitable  estop- 
pel prevents  this,  and  in  effect  we  have 
an  estoppel  against  an  alleged  estoppel, 
which  sbts  the  matter  at  large.  Tappan  v. 
Huntington,  97  Minn.  31,  106  N.  W.  98,  16 
Cyc.  748.  Plaintiffs  are  thus  relegated  to  the 
provisions  of  the  policy,  which  concededly 
give  no  right  of  recovery.  Nor  is  this  result 
affected  by  the  dissolution  of  the  partnership. 

[2]  2.  Does  the  evidence  sustain  the  court's 
position  upon  the  facts?  We  hold  it  does, 
for  after  an  attentive  consideration  of  the 
record  we  are  satisfied  that  no  other  conclu- 
sion could  fairly  be  reached.  Plaintiffs' 
claims  rest  substantially  upon  the  testimony 
of  a  single  witness,  whose  recollection  of  the 
transactions  Involved  was  so  vague  and  his 
accounts  thereof  so  contradictory  as  to  be  of 
slight  probative  value  except  as  corroborative 
of  defendant's  version.  His  claim  that  he 
did  not  understand  defendant's  repudiation 
of  liability  has  not  been  overlooked,  but  can- 
not be  sustained  in  view  of  the  fact  that  he 
was  conversant  with  our  language  and  experi- 
enced in  business.  Taken  as  a  whole,  the 
evidence  was  Insufildent  to  warrant  a  ver- 
dict for  plaintiffs. 

Order  affirmed. 


BROWN  y.  GUNDERSON. 
(Supreme  Court  of  Minnesota.     Nov.  7,  1913.) 

(Byttabiu  It  th0  Court.) 
Breach  of  Mabbiaox  Pbouise  (f  9*)  —  Re- 

UlABE  BT  AOKEKUENT— SCFVICIERCY  Of  EVI- 
DENCE. 

Evidence  considered,  and  held  to  conclu- 
sively Bhow  that  an  engagement  of  marriage 
between  the  parties  was  by  mutual  agreement 
released. 

[Ed.  Note. — For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent  Dig.  {(I  15,  16;  Dec 
Dig.  §  9.*] 

Appeal  from  District  Court,  Hennepin 
County;    Horace  D.  Dickinson,  Judge. 

Action  by  Ida  V.  Brown  against  Gunder  B. 
Gunderson.  Judgment  ordered  for  defendant 
non  obstante  veredicto,  and  plaintiff  appeals. 
Affirmed. 

Larrabee  &  Davies,  of  Minneapolis,  for  ap- 
pellant Alvord  C.  Egelston  and  Adolpb  E. 
L.  Johnson,  both  of  Iflinneapolls,  for  respond- 
ent 
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BUNN,  J.  This  la  an  action  to  recover 
damages  for  breach  of  promise.  Plaintiff  re- 
covered a  verdict  Defendant  moved  In  the 
alternative  for  Judgment  non  obstante  or  for 
a  new  trlaL  The  court  ordered  Judgment  to 
be  entered  for  defendant  notwithstanding 
the  verdict,  and  plaintiff  appealed. 

Plaintiff,  a  widow  of  47,  with  six  children, 
and  defendant,  a  widower  of  60,  with  four 
children,  on  October  7, 1910,  engaged  to  mar- 
ry each  other.  Defendant  desired  the  en- 
gagement kept  secret,  but  it  became  known 
to  one  of  his  daughters,  a  young  lady,  who 
wrote  a  letter  to  plaintiff,  which  the  latter 
regarded  as  insulting.  Plaintiff,  on  Decem- 
ber 18th,  wrote  to  defendant  in  regard  to 
this  letter  from  his  daughter,  and,  among 
other  things,  said:  "I  want  yon  to  forget 
me.  Let  me  go  out  of  your  life  as  quietly 
as  I  came  into  It  Nobody  shall  ever  know 
there  was  ever  anything  between  us." 

On  December  20th,  defendant  answered 
this  letter  with  one  full  of  expressions  of  af- 
fection for  plaintiff,  and  of  deprecation  of 
his  daughter's  letter,  bnt  apparently  accept- 
ing plaintiff's  Invltetlon  to  let  her  go  out  of 
his  life.  December  28th,  plaintiff  vrrote 
again.  She  forgave  the  daughter,  expressed 
her  great  love  for  defendant,  and  said  that 
"it  is  up  to  you.  If  you  want  me  you  must 
come  and  see  me,  and  we  will  make  our 
plans.  If  you  will  be  happy  if  I  forget  you, 
tell  me  so  now,  and  let  us  not  see  each  otber 
any  more."  Defendant  did  not  answer  this 
letter,  and  there  was  no  further  correspond- 
ence until  January  18,  1911.  Defendant  did 
not  see  plaintiff  in  the  meantime.  On  Janu- 
ary 18th,  he  received  another  letter  from  the 
plaintiff,  and  answered  It  on  the  same  day. 
In  this  letter  be  complained  about  rumors, 
and  said:  "I  am  so  put  out  about  it  I  have 
made  up  my  mind  not  to  marry  anybody,  at 
least  for  a  long  time."  On  January  25th, 
defendant  left  the  dty,  and  did  not  return 
nntil  liarch  20th.  Plaintiff  testified  to  con^ 
versatlons  over  the  telephone  before  he  left 
In  which  it  was  agreed  that  the  marriage 
would  be  postponed  for  the  time  being,  but 
that  everything  would  be  all  right  in  the  end. 
There  was  no  correspondence  during  defend- 
ant's absence.  After  bis  return,  and  on 
March  29tb,  plaintiff  wrote,  expressing  her 
sorrow  at  the  contents  of  defendant's  letter 
of  January  25th.  She  wrote:  "Now  I  feel 
that  you  do  not  love  me  any  more.  As  mar- 
riage without  love  is  simply  a  crime,  so  now 
let  it  be  as  yon  wish."  Defendant  answered 
this  letter  on  April  15th.  He  gave  reasons 
for  breaking  the  engagement  that  were  equal- 
ly sound  as  reasons  for  not  making  It,  and  in 
positive  terms  announced  his  decision  not  to 
form  new  ties. 

Plaintiff  seems  to  have  accepted  this  ded- 
sion.  She  and  defendant  had  no  further  cor- 
respondence, and  did  not  meet  until  the  trial 
of  the  case. 


The  sole  question  Involved  la  whether  it 
conclusively  appears  from  the  eridence,  the 
material  parte  of  which  we  have  atwve  gjT- 
en,  that  the  parties,  by  mutual  aKieement, 
rescinded  or  released  the  contract  to  many. 
We  bold  that  it  does. 

Order  affirmed. 


STATE  ez  leL  TOPPING  ▼.  HOUSTON, 
Mayor,  et  aL    (No.  18,157.) 

(Supreme  Court  of  Nebraska.    Oct  17,  1913J 
'     (BvUaitu  by  the  Oottrt.) 

1.  JUDOIIBNT    (I   641*)  —   CoSOLUaiVKKESS  — 

Speciai.  Tbibunals. 

Where  a  special  tribunal  is  created  by  stat- 
ute to  ascertain  and  declare  the  existence  or 
nonexistence  of  certain  facta  and  no  provisioa 
is  made  for  an  appeal  or  review  thereof  by  the 
courts,  the  action  of  the  tribunal,  in  the  ab- 
sence of  frand  or  mistake,  is  final  I 

[Ed.  Note.— For  other  cases,  see  Jndxment 
Cent  Dig.  {  1155;  Dec.  Dig.  {  641.*]  ' 

2.  MURICIPAI.  COBPORATIOirS  ({  159*)   —  Bb- 
CAij.  OF  Officbes— Petition— EKVDtw. 

Under  section  36,  art.  3,  c.  14a,  Gomp.  St 
1911.  containing  the  provisions  for  tne  re<»Il  of 
municipal  officers  in  cities  which  have  adopted 
the  commission  form  of  ^vemment  the  city 
clerk  is  required  to  ascertam  and  declare  wbetli- 
er  the  requisite  number  of  qnalified  sisneri 
have  signed  the  petition  for  a  recall  election, 
and  in  the  absence  of  fraud  or  mistake  his  de- 
termination thereof  is  not  subject  to  review. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {f  S50-S56 ;  Dec.  Dig. 
{  159.*] 

8.  MUNIOIPAI.  GOBPOBATIONS  (t  169*)  —  Be- 
CALL  OF  OrFicKBs— Dirrr  lo  Gxll  Eixc- 

TIOW. 

If  no  fraud  or  mistake  appears  and  the  pe- 
tition is  regular  in  form  and  is  accompanied  by 
the  proper  certificate  of  the  city  clerk,  the  city 
council  must  proceed  under  the  statate  to  con- 
vene and  fix  a  date  for  the  election. 

[Ed.  Note. — For  other  cases,  see  Monicipal 
Corporations,  Cent  Dig.  {{  350-^56;  Dec.  Dig. 
{  159.*] 

4.  Officebb   (I  4*)— BiQHT  TO   Aboubh  Of- 
fice. 

An  office  created  by  the  Legislatare  may, 
in  the  absence  of  any  constitutional  restric- 
tions, be  abolished  by  that  body,  and  the  in- 
cumbent of  snch  office  has  no  property  interest 
in  it  of  which  he  may  not  be  deprived. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  i  13;   Dec.  Dig.  {  4.*] 

6.  Officebs    (I    4*) — ConniTiONB-^BiaET    to 

IlfPOSE. 

In  the  creation  of  an  office  ly  the  Legisla- 
ture, it  may  impose  such  limitations  and  con- 
ditions as  to  its  continuance  and  termination 
as  it  sees  fit  and  in  such  a  case  the  incnmbent 
takes  the  office  subject  to  the  conditions  im- 
posed. 

[EXL  Note.— For  other  cases,  see  Officenb 
Cfent  Dig.  1 13 ;   Dec.  Dig.  |  4.*] 

6.  CoNSTrrnTionAi.  Law  ({  68*)  —  JimiaAi. 

Powiats— PoLmcAi.  Questioitb. 

The  power  gtanted  to  electors  of  a  city  to 
remove  certain  public  officers  is  polidcsal  in  ita 
nature  and  is  not  the  exercise  of  any  Judicial 
function. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  H  125-127;  Dee.  Dig. 
I  68.*) 
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7  MUNIOIFAI.  COBPOBATIONB  (J  159*)  —  RE- 
CALL OF  OmcEHS  —  Sufficiency  or  Peti- 
tion. 

The  provision  of  the  statute  that  a  recall 
petition  "shali  contain  a  'general  statement  of 
the  grounds  upon  which  the  removal  is  sought" 
does  not  require  the  petition  to  contain  specific 
charges  of  misconduct  such  as  would  be  requir- 
ed in  a  judicial  inquiry,  but  its  purpose  is  to 
furnish  information  to  the  electors  opon  which 
a  political  and  not  a  legal  issue  may  be  raised 
at  the  election. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporationB,  Cent  Dig.  {{  350-856;  Dec.  Dig. 
i  159.»] 

Appeal  from  District  Court,  Otoe  County; 
Travis,  Judge. 

Application  for  writ  of  mandamus  by  the 
State,  on  the  relation  of  Paul  S.  Topping, 
against  James  D.  Houston,  Mayor,  and  others. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
I>eaL    Affirmed. 

John  C.  Watson  and  Andrew  P.  Moran, 
both  of  Nebraska  City,  for  appellanta  O.  G. 
Leidlgb  and  Paul  S.  Topping,  both  of  Nebras- 
ka City,  for  appellee. 


LETTON,  J.  Tbls  Is  an  appeal  from  the 
allowance  of  a  peremptory  writ  of  mandamus 
commanding  the  respondents  James  D.  Hous- 
ton, James  A.  Richardson,  and  Robert  E. 
Hawley,  members  of  the  city  council  of  Ne- 
braska City,  to  convene  as  such  dty  coundl 
within  ten  days  and  to  order  an  election  to  be 
held  on  a  date  then  fixed  for  'the  purpose  of  a 
submission  to  the  electors  of  said  city,  the 
proi)osltlon  of  recalling  and  removing  said 
James  D.  Houston,  present  mayor  and  mem- 
ber of  the  council  of  said  city,  and  electing 
as  his  successor  thereto  at  such  election  Paul 
S.  Topping,  a  legal  voter  of  said  dty." 

In  January,  1912,  the  d^  of  Nebraska 
City  adopted  the  commission  plan  of  govern- 
ment The  respondents  were  In  April  of  that 
year  elected  as  mayor  and  councilman,  re- 
spectively; their  terms  of  office  expiring 
April,  1914.  On  the  10th  day  of  May,  1013, 
there  was  filed  with  the  dty  clerk  of  Nebras- 
ka City  a  petition  for  the  recall  of  Mr.  Hous- 
ton. The  city  clerk  as  provided  by  the 
statute  made  an  examination  of  the  names 
signed  to  the  petition  and  certified  that  he 
had  "carefuUy  examined  the  names  signed  to 
the  attached  petition,  being  a  petition  for 
the  recall  of  Mayor  Houston;  enough  of  them 
being  legal  voters  to  equal  30  per  cent,  of  the 
highest  vote  cast  at  the  general  election  of 
Nebraska  City  held  the  2d  day  of  April, 
1912."  The  dty  coundl  refused  to  call  the 
election  for  the  reasons  that  the  petitions 
for  the  recall  and  the  certificate  of  the  city 
clerk  thereto  were  not  suffident,  whereupon 
relator  brought  this  action  praying  for  a  writ 
of  mandamus.  Objection  was  made  to  the  is- 
suance of  the  writ  by  A.  P.  Moran  as  amicus 
curls,  which  was  overruled.  A  demurrer  was 
then  filed,  which  was  also  overruled.  After- 
wards  an  amended  answer  was  filed  upon 


which  the  case  was  tried  and  after  a  bearing 
the  writ  was  allowed  to  issue. 

The  respondents  make  eight  assignments 
of  error:  First,  that  the  court  erred  In  not 
sustaining  the  objections;  second,  that  it 
erred  in  not  sustaining  the  demurrer;  the 
third  and  remaining  assignments  may  be 
grouped  and  in  substance  amount  to  the  com- 
plaint that  the  court  erred  in  finding  the  is- 
sues as  It  did  and  granting  the  peremptory 
writ  Applying  the  rule  that  this  court  will 
ordinarily  consider  only  the  points  argued, 
we  omit  reference  to  several  of  the  errors 
assigned. 

There  are  really  only  two  points  presented 
for  our  consideration:  First,  did  the  petition 
contain  the  requisite  number  of  names ;  and, 
second,  did  it  contain  a  general  statement  of 
the  grounds  upon  which  the  removal  is 
sought?  If  the  number  of  qualified  signers 
required  by  the  statute  appended  their  names 
thereto,  and  if  it  contained  a  general  state- 
ment of  the  grounds  upon  which  the  removal 
is  sought,  the  dty  coundl  had  no  discretion 
in  the  premises,  but  It  became  its  duty  under 
the  provisions  of  the  statute  to  call  an  elec- 
tion wltMn  the  time  spedfled  in  the  statute. 

[2]  The  inquiry  as  to  whether  the  petition 
contains  a  snffldent  number  of  names  must 
be  determined  by  the  language  of  the  statute. 
Section  36,  art  3,  c.  14a,  Comp.  St  1911, 
provides:  "The  procedure  to  accomplish  the 
removal  of  any  Incumbent  of  such  office  shall 
be  as  follows:  A  petition  signed  by  such  elec- 
tors equal  in  number  to  at  least  thirty  per 
centum  of  the  highest  vote  cast  at  the  last 
preceding  general  dty  election  demanding  an 
eiecflon  of  a  successor  to  the  person  sought 
to  be  removed  and  naming  the  candidate  or 
candidates  proposed  for  election  to  succeed 
him,  shall  be  filed  with  the  city  clerk,  which 
petition  shall  contain  a  general  statement  of 
the  grounds  upon  which  the  removal  Is 
sought  Within  ten  days  from  the  date  of 
filing  such  petition,  the  dty  clerk  shall  ex- 
amine it  and  from  the  voters'  register,  if  the 
petition  be  filed  In  any  dty  where  registra- 
tion laws  are  in  force,  or  if  not,  then  from 
such  source  as  may  be  available  to  such 
clerk,  ascertain  whether  or  not  said  petition 
is  signed  by  the  requisite  number  of  qualified 
electors,  and,  if  necessary,  the  coundl  shall 
allow  such  derk  extra  help  for  that  purpose, 
and  the  clerk  shaU  attach  to  said  petition  his 
certificate  showing  the  result  of  such  examina- 
tion, and  if  the  clerk's  certlBcate  to  such  peti- 
tion shows  that  it  is  insufficient  In  point  of 
numbers  signed,  it  may  be  amended  within  ten 
days  from  the  date  of  such  clerk's  certificate 
by  the  filing  of  a  supplemental  petition  signed 
and  sworn  to  as  in  the  case  of  the  original 
petition,  and  the  clerk  shall  within  ten  days 
after  such  supplemental  petition  be  filed, 
make  a  like  examination  of  the  supplemental 
petition,  and  if  the  certificate  ShaU  show 
the  supplemental  petition,  together  with  the 
original   petition,    to    contain    the    requisite 
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number  of  signatnres,  tbe  clerk  shall  snbmlt 
sHch  original  petition,  and  supplement  to- 
getber  with  his  certiflcates,  without  delay,  to 
the  council  and  the  council  shall  order  and 
fix,  without  delay,  a  date  for  holding  an 
election,  which  date  shall  not  be  less  than 
thirty  nor  more  than  sixty  days  from  the 
date  of  the  clerk's  certificate  to  tbe  council 
showing  the  petition  suffldent."  By  these 
provisions  the  clerk  Is  made  the  custodian  of 
the  authority  to  determine  the  sufficiency  of 
the  petition. 

[1]  The  general  rule  is  that,  where  any 
officer  or  board  la  vested  with  authority  to 
determine  a  question  concerned  with  the  ad- 
ministration of  his  or  its  duties,  his  or  its 
decision,  if  made  In  good  faith,  Is  dedsive  of 
the  point,  in  the  absence  of  fraud  or  mistake. 
Smiley  v.  Sampson,  1  Neb.  66;  Tyson  T. 
Washington  County,  78  Neb.  211,  110  N.  W. 
634,  12  L.  R.  A.  (N.  S.)  350.  We  have  so  held 
with  relation  to  the  action  of  county  com- 
missioners in  a  number  of  matters  where  the 
statute  makes  that  the  deciding  body  (Dodge 
County  V.  Acorn,  61  Neb.  376,  85  N.  W.  292; 
Andrews  t.  Lillian  Irr.  Dlst,  66  Neb.  461, 
92  N.  W.  612,  97  N.  W.  336;  CampbeU  v. 
Youngson,  80  Neb.  322,  114  N.  W.  415;  Lan- 
caster County  T.  Lincoln  Auditorium  Ass'n, 
87  Neb.  87,  127  N.  W.  226) ;  and  we  see  no 
reason  why  the  same  doctrine  does  not  apply 
with  regard  to  the  action  of  a  city  clerk 
In  determining  the  sufficiency  of  such  a  peti- 
tion. This  seems  to  be  the  view  taken 
respecting  like  provisions  in  other  recall  stat- 
utes (Oood  V.  Common  Council,  5  Cal.  App. 
265,  90  Pac.  44;  Locber  v.  Walsh,  17. Cal. 
App.  727,  121  Pac.  712;  Davenport  v.  City  of 
Los  Angeles,  146  CaL  508,  80  Pac.  684). 

[3]  In  the  present  case  the  city  clerk  was 
examined  and  cross-examined  as  to  his  meth- 
od of  ascertaining  that  tbe  persons  signing 
the  petition  were  qualified  electors  of  the 
city.  Objections  were  made  to  some  of  the 
questions  propounded  upon  cross-examination 
which,  under  the  state  of  the  pleadings,  we 
think  were  rightly  sustained.  There  is  neither 
pleading  nor  proof  that  any  persons  whose 
names  are  signed  to  the  petition  were  not 
qualified  electors  or  that  any  fraud  had  been 
perpetrated  or  mistake  made  by  the  dty 
clerk  In  making  his  determination.  There 
can  be  no  question  but  that  when  the  petition 
was  presented  with  the  clerk's  certificate  at- 
tached, showing  that  it  bad  been  signed  by 
the  requisite  number  of  qualified  electors  and 
that  no  fraud,  bad  faith,  or  mistake  ap- 
peared. It  was  the  duty  of  the  city  council 
to  call  the  election,  provided,  of  course,  that 
the  petition  was  sufficient  in  other  respects. 

This  brings  as  to  the  second  point  in  the 
case.  The  statute  requires  that  tbe  petition 
"shall  contain  a  general  statement  of  the 
grounds  upon  which  the  removal  Is  sought.^' 
The  grounds  stated  in  the  petition  are: 
"Said  Houston,  In  attempting  to  discharge 
the  duties  and  trusts  of  said  office,  is  grossly 
extravagant  with  the  public  funds  of  said 


city;  manifestly  partial,  prejudicial,  and  ma- 
levolent In  exercising  the  prerogatives  of 
said  office;  and  because  of  his  nonfeasance 
and  malexecutlon  of  the  duties  of  said  of- 
fice; and  because  of  his  obvious  incompati- 
bility of  temperament  to  discharge  tbe  duties 
of  said  office  economically  and  to  the  best  In- 
terest of  the  citizens  and  taxpayers  ot  aaid 
dty  of  Nebraska  City." 

The  respondents  assert  that  tbe  petltitai 
falls  to  give  a  general  statement  of  the 
grounds  as  the  statute  requires  upon  which 
the  removal  is  sought  but  only  states  conchi- 
slons  of  law.  As  to  the  first  ground  alleged 
it  is  said  that  It  was  impossible  tliat  tbe 
mayor  could  spend  money  extravagantly  in 
his  individual  capacity;  that  appropriations 
can  only  be  made  by  a  majority  of  tbe  conn- 
dl;  that  some  other  member  mast  bare 
voted  with  him  in  order  to  permit  tbe  care- 
less and  extravagant  expenditure  of  money; 
and  that  as  a  natural  consequence  tbe  petl- 
tldn  in  this  respect  did  not  set  fortb  soffi- 
dent  grounds  for  recalL 

[7]  As  to  the  other  grounds  set  fortb.  It  U 
said  that  they  merely  state  conclusions  of 
law,  and  that  the  relator  should  be  beld  to 
a  strict  compliance  with  the  rules  of  plead- 
ing because  he  Is  attempting  to  remove  and 
recall  a  duly  elected  officer  of  a  munidpaUt}' 
and  place  himself  in  that  office  for  the  onex- 
plred  term,  and  also  that  the  charges  In  the 
latter  portion  of  the  statement  are  "absolute- 
ly meaningless"  It  Is  further  argued  that  a 
recall  does  not  constitute  due  process  of  law, 
since  "It  condemns  without  hearing,  proceeds 
without  Inquiry,  and  renders  Judgment  with- 
out trial,"  and  that,  since  a  bill  of  attainder 
is  defined  as  a  legislative  act  which  inflicts 
punishment  without  Judicial  trial,  the  act  of 
recall,  whether  it  emanates  from  the  organic 
or  the  statute  law.  Is  neither  more  nor  less 
than  a  bill  of  attainder  and  therefore  violates 
both  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  state  of  Nebraska, 
and  that  the  provisions  for  the  Initiative,  ref-  ° 
erendum,  and  recall  violate  that  part  'of  the 
Constitution  of  the  United  States  which 
guarantees  every  state  in  the  Union  a  repub- 
lican form  of  government 

[S,  6]  These  contentions  raise  tbe  question 
as  to  the  intention  of  the  lawmakers  when 
they  required  "a  general  statement  of  the 
grounds  upon  which  the  removal  is  sought" 
Was  It' their  intention  that  the  election  should 
be  of  the  nature  of  a  trial  or  hearing,  for 
which  sufficient  charges  must  be  preferred 
showing  cause  why  the  officer  should  be  re- 
moved, and  as  to  which  petltdon  the  usual 
rules  with  respect  to  spedflc  charges,  ap- 
plied In  Impeachment  or  other  proceedings 
to  remove  officers  for  cause,  should  apply,  as 
respondents  contend,  or  was  the.  object  of 
tbe  statute  to  make  the  officer  liable  to  be 
removed  and  his  term  of  office  determined  by 
the  electors  at  any  time  when  the  required 
majority  proceeding  under  the  statute  should 
believe  that  it  was  detrimental  to  tbe  best 
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interests  of  the  city  to  conttnne  him  In  of- 
fice nntU  the  end  of  the  term  for  which  he 
'was  elected? 

We  find  it  nnnecessary  to  consider  re- 
Eipondents'  argument  that  the  provisions  for 
the  inltiatlye  and  referendum  are  vlolatlre 
of  the  Constttutlon  of  the  United  States.  It 
may  be  said  in  passing,  however,  that  in 
Kiernan  v.  Portland,  57  Or.  454,  111  Pac.  379, 
112  Pac.  402,  37  I*  R.  A.  (N.  S.)  339,  the  Su- 
preme Conrt  of  Oregon  took  the  contrary 
▼lew,  and  that  in  Padflc  States  Telephone  & 
Telegraph  Go.  ▼.  Oregon,  223  U.  S.  118,  32 
Sap.  Ct  224,  56  Ll  Ed.  377,  it  was  expressly 
decided  by  the  Supreme  Court  of  the  United 
States  that  whether  or  not  a  state  has  ceased 
to  be  republican  in  form  within  the  meaning 
of  the  guaranty  in  the  Constitution  of  the 
United  States,  art  4,  {  4,  because  of  Its  adop- 
tion of  the  initiative  and  referendum,  is  a 
political  and  governmental  question  which 
is  solely  for  Congress  to  determine.  Is  the 
exercise  of  the  power  of  recall  by  the  electors 
a  Judicial  act  or  is  it  legislative  In  character? 
Some  of  onr  former  decisions  throw  light  up- 
on this  question. 

[4]  We  have  held  a  number  of  times  that 
an  office  created  by  the  Legislature  may  be 
abolished  by  that  body,  and  that  the  incum- 
bent of  such  an  office  has  no  property  inter- 
est in  it,  the  deprival  of  which  is  prohibited 
by  the  Constitution.  Douglas  County  v.  Tim- 
me,  32  Neb.  272,  49  N.  W.  266;  State  v. 
Stewart,  52  Neb.  243,  71  N.  W.  998;  Dins- 
more  V.  State,  61  Neb.  418,  85  N.  W.  445. 
And  also  that,  when  the  power  has  been  given 
the  Governor  to  remove  certain  public  of- 
ficers, that  power  is  administrative  in  its 
nature  and  not  a  Judicial  function,  and  an 
order  made  in  the  proper  exercise  of  the 
authority  will  not  be  reviewed  by  the  courts. 
State  v.  Hay,  45  Neb.  321,  63  N.  W.  821. 

In  State  v.  Somers,  35  Neb.  322,  53  N.  W. 
146,  It  appeared  tliat  the  charter  of  the  dty 
of  Omaha  gave  the  mayor  power  to  appoint 
a  commissioner  of  health  and  provided  fur- 
ther that  "all  officers  appointed  by  the  mayor 
and  confirmed  by  the  council  shall  hold  the 
office  to  which  they  may  be  appointed  until 
the  end  of  the  mayor's  term  of  office  and  un- 
til their  successors  are  appointed  and  quali- 
fied unless  sooner  removed."  It  was  held: 
"Where  the  statute  authorizing  the  appoint- 
ment contains  a  reservation  of  the  right  of 
removal  without  preferring  charges,  and  this 
power  is  exercised  by  the  removal  of  the  in- 
cumbent and  the  appointment  of  another  in 
his  stead,  the  right  of  the  former  to  the  of- 
fice will  cease."  The  court  also  said: 
"Where  a  person  is  appointed  to  an  office  for 
a  definite  period  and  there  is  a  provision 
that  to  obtain  his  removal  charges  must  be 
preferred  against  him,  he  cannot  be  removed 
unless  such  charges  are  made;  but  this 
rule  does  not  apply  to  a  case  where  the  pow- 
er of  removal  is  retained  and  no  charges  are 
required." 

In  a  case  arising  In  California  (In  re  Car- 


ter, 141  Cal.  316,  74  Pac.  997)  the  facts  were 
that  the  mayor  of  San  Diego  removed  the 
fire  commissioner  of  the  dty  under  a  charter 
provision  giving  the  mayor  power  to  remove 
any  person  appointed  by  him  by  the  glvlhg 
of  notice  to  the  person  removed,  and  stating 
the  cause,  and  It  was  held  that  the  officer 
had  no  property  right  In  the  office,  and  that 
"in  creating  an  office  the  government  can 
Impose  such  limitations  and  conditions  with 
respect  to  its  duration  and  termln^tlou  as 
may  be  deemed  best,  and  that  in  such  a  case 
the  Incumbent  takes  the  office  subject  to  the 
conditions  which  accompany  it"  It  was  also 
held  that  proceedings  under  such  a  statute 
were  not  of  a  Judicial  character.  A  large 
number  of  cases  are  cited  in  the  opinion. 
See,  also,  Mial  t.  ElUngton,  134  N.  C.  131, 
46  S.  E.  961,  65  L.  n.  A.  697,  and  cases  dted 
in  the  opinion  and  note. 

The  process  of  removal  under  recall  stat- 
utes did  not  originate  in  this  state,  and  the 
Legislature  no  doubt  had  in  mind  the  devel- 
opment of  the  recall  idea  and  the  decisions 
that  had  been  made  in  other  states  upon  sub- 
stantially similar  statutes.  A  few  cases  from 
other  states  will  be  examined. 

Hilzinger  v.  GUlman,  56  Wash.  228,  105 
Pac.  471,  21  Ann.  Cas.  305,  was  an  action  to 
enjoin  the  dty  clerk  from  certifying  to  the 
dty  council  that  a  certain  recall  petition  was 
sufficient  and  in  conformity  with  the  provi- 
sions of  the  charter.  A  demurrer  to  the  pe- 
tition was  sustained,  the  action  dismissed, 
and  an  appeal  taken  from  such  Judgment 
The  court  said,  speaking  of  section  281  of 
the  charter,  which  is  substantially  identical 
with  the  Nebraska  statute:  "Section  281  con- 
templates a  recall  of  the  officer  at  any  time 
that  his  official  conduct  is  not  responsive  to 
the  wish  or  will  of  a  majority  of  the  electors 
in  his  precinct  or  ward.  Whilst  this  section 
provides  that  the  reason  for  the  recall  shall 
be  stated  in  the  petition,  the  charter  does' 
not  provide  that  any  spedflc  reason  shall  be 
necessary  or  controlling.  The  whole  scheme 
or  system  of  the  charter  makes  it  apparent 
that  the  right  of  recall  of  elective  officers 
was  reserved  to  the  people  to  be  exercised  at 
any  time  the  public  Interest  was  thought  to 
require  it  *  •  •  His  successor  is  elected 
and  Inducted  into  office  under  the  recall  pro- 
vision only  upon  the  failure  of  the  Incum- 
bent to  secure  an  indorsement  of  his  stew- 
ardship by  a  majority  of  the  electorate.  Like 
the  British  ministry,  an  elective  officer  under 
the  charter  is  at  all  times  answerable  to  the 
people  for  a  failure  to  meet  their  approval 
on  measures  of  public  policy." 

In  Conn  t.  City  Council,  17  Cal.  App.  705, 
121  Pac.  714,  719,  the  petition  for  recall  al- 
leged: "That  the  six  councllmen  sought  to 
be  removed  had  been  guilty  of  (1)  malfeas- 
ance in  office,  (2)  that  they  had  been  parties 
to  a  political  agreement  by  which  the  office 
of  dty  engineer  was  traded  in  consideration 
of  other  appointments,  (3)  that  such  political 
trafficking  was  contrary  to  the  spirit  of  the 
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charter  and  detrimental  to  the  pnbllc  Inter- 
est, (4)  tbat  the  councllmen  had  united  in 
denying  the  petition  of  a  majority  of  quali- 
fied electors  in  matters  of  public  policy" — 
and  finally  that  the  signers  of  the  petition 
for  the  recall  no  longer  desire  the  seryices 
of  these  particular  councilmen.  The  stat- 
ute required  that  the  petition  shall  contain 
"a  general  statement  of  the  grounds  for 
which  the  removal  is  sought"  Substantial- 
ly the  same  argument  as  to  defective  state- 
ment of  cause  was  made  as  In  this  case,  but 
the  court  said,  "It  is  a  mistaken  theory  of 
counsel  for  the  defendant  that  the  charter 
provisions  of  the  city  of  Richmond  contem- 
plat^  and  require  that  a  recall  petition  should 
be  drawn  with  a  due  regard  for  the  technical 
niceties  and  refinements  of  the  rules  of  law 
which  pertain  to  the  preparation  of  pleadings 
in  civil  and  criminal  cases;"  and  further: 
"Manifestly  the  purpose  of  the  charter  in 
providing  for  a  recall  election  Is  to  give  the 
people  of  the  municipality  the  right  to  cut 
short  the  oflScial  term  of  every  elective  offi- 
cer whose  conduct  in  office  is  for  any  cause 
unsatisfactory  or  distasteful  to  the  body  of 
the  community.  •  •  •  The  petitioners  are 
only  required  to  state  generally  their  grounds 
or  reasons  for  demanding  the  removal  of  the 
obnoxious  officer,  for  the  obvious  and  only 
purpose,  it  seems  to  us,  of  furnishing  in- 
formation to  the  people  of  the  community  up- 
on which  a  political  issue  rather  than  an  is- 
sue at  law  may  be  raised  and  determined." 

It  has  been  argued  that  absurd  reasons 
may  be  stated  in  the  petition,  and  that  an  of- 
ficer may  be  called  upon  to  defend  his  posi- 
tion against  frivolous  attacks.  Doubtless  the 
provision  requiring  30  per  cent  of  the  elec- 
tors to  sign  the  petition  before  the  council 
are  compelled  to  act  was  designed  to  avoid 
Bach  a  contingency.  The  Legislature  appar- 
ently assumed  that  nearly  one-third  of  the 
'  electorate  would  not  entaU  upon  the  taxpay- 
ers the  cost  of  an  election  unless  the  charges 
made  approved  themselves  to  their  under- 
standing and  they  were  seriously  dissatisfied 
with  the  services  of  the  incumbent  of  the  of- 
fice. 

The  Idea  of  removing  public  officers  at  the 
4i8cretlon  of  the  appointing  power,  as  we 
have  seen.  Is  not  a  novel  one.  The  concept 
that  this  may  be  done  at  the  direct  instance 
and  apon  the  motion  of  the  electors,  the  ul- 
timate source  of  power  in  a  republic,  only 
carries  back  the  power  of  removal  one  step 
farther.  If  it  is  not  obnoxious  to  the  Con- 
stitution to  allow  an  elected  officer  to  remove 
an  appointed  one,  how  can  it  be  a  violation 
of  that  law  to  allow  it  to  be  done  by  the  peo- 
ple themselTes.  They  are  no  doubt  better 
qualified  to  determine  the  capability  and  ef- 
ficiency of  their  administrative  agent  after 
giving  him  an  opportunity  to  perform  the  du- 
ties of  the  office  than  they  were  when  they 
first  selected  him  to  fill  the  position.  The 
officer  takes  the  position  for  a  fixed  term 


with  the  condition  attached  that  he  Is  sub- 
ject to  removal  whenever  his  services  are  not 
desired  by  the  number  of  his  f^ow  dtizens 
named  in  the  statute.  The  policy  of  the  re- 
call may  be  wise  or  it  may  be  vidons  In  its 
results.  We  express  no  opinion  as  to  its 
wisdom  with  respect  to  the  removal  of  ad- 
ministrative offlcera  If  the  people  of  the 
state  find  after  a  trial  of  the  experiment  that 
the  provisions  of  the  statute  lead  to  capable 
officials  being  vexed  with  petitions  for  their 
recall,  based  upon  mere  insinuations  or  upon 
frivolous  grounds,  or  because  they  are  per- 
forming their  duty  and  enforcing  the  law,  ai 
they  are  bound  to  do  by  their  oath  of  office, 
or  lead  without  good  and  sufficient  reason  to 
frequent  costly  and  unnecessary  elections. 
they  have  the  power  through  their  Legisla- 
ture to  amend  the  statute  so  as  to  protect 
honest  and  courageous  officials.  This  may  be 
done  by  increasing  the  number  of  names  re- 
quired to  be  signed  to  the  election  petition  or 
by  requiring  spedflc  charges  of  misconduct 
to  be  made  therein,  and  thus  allowing  the  of- 
ficer attacked  to  meet  the  charges  made,  or 
by  adding  both  of  these  provisions  to  the  re- 
call feature  of  the  law.  Accusations  of 
wrongful  acts  attributed  to  an  officer  mere- 
ly by  Innuendo  or  by  vagne  generalities  as 
may  now  be  done  are  often  the  most  difficult 
to  refute  by  proof  and  the  hardest  to  meet 
by  argument  Whether  the  best  public  poli- 
cy is  subserved  by  the  statute  In  its  present 
form  is  for  the  Legislature  to  consider  and 
not  for  the  court  which  must  declare  the 
law  as  it  finds  It 

We  find  no  error  In  the  record,  and  the 
judgment  of  the  district  court  la  afiirmed. 


GOEMANN  V.  STATE.     (No.  18.1S6.) 
(Supreme  Ck)urt  of  Nebraska.     Oct  31,  1913.) 

(Bytlahui  hy  the  Court.} 

1.  CannNAi,  Law  (i  801*)— PueA— Riohi  to 
Withdraw. 

The  complaint  in  the  preliminary  examlna- 
tioh  for  gambling,  a  misdemeanor,  charged  that 
the  defendant  committed  the  crime  with  three 
other  persons,  naming  them.  In  the  district 
court  an  information  was  filed  charging  that  the 
defendant  and  two  others  of  the  three  named  in 
the  complaint  In  the  lower  court  committed  the 
crime  with  the  third  party  named  and  correcting 
the  allegation  of  the  name  of  one  of  the  parties. 
The  defendant  entered  a  plea  of  not  guilty  to 
the  information  as  filed  in  the  district  court  and 
demanded  a  separate  trial.  Afterwards  defend- 
ant asked  leave  to  withdraw  his  plea  of  not 
guilty  for  the  purpose  of  objecting  to  the  vari- 
ance between  the  information  and  the  original 
complaint  Held,  that  it  was  not  an  abuse  of 
discretion  of  the  trial  couft  to  refuse  to  allow  the 
plea  to  be  withdrawn  for  such  purpose. 

[Eld.    Note. — For    other   cases,   see   Crimintl 
Law,  Cent  Dig.  §  687 ;  Dec.  Dig.  |  301.*J 

2.  Cbikinal   Law   (|   814*)— Instructioss— 
Information. 

When  three  parties  are  jointly  charged  in 
an  information  for  a  misdemeanor  in  the  district 
court  and  one  of  them  demands  a  separate  trial, 
it  is  not  error  to  instruct  the  jnry  that  the  de- 
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f  endant  is  ao  charged,  without  naming  the  other 
parties  charged  with  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  {§  1821, 1833,  1838, 1860, 1865, 
1883,  1890,  IWk,  1978-1985,  1987;  Dec.  Dig.  { 
814.»] 

3.  Ceiminai,  Law  (i  824*)— Dxjtt  to  Ih- 
BTBUCT— Duty  to  Requbbt. 

The  failure  to  caution  the  jury  as  to  the 
evidence  of  an  accomplice  in  a  misdemeanor  case, 
in  the  absence  of  a  special  request  so  to  do,  is  not 
reversible  error: 

[Eld.  Note.— For  other  cases,  see  Criminal 
raw,  Cent  Dig.  U  1896-2004;  Dec.  Dig.  | 
824.*] 

4.  CiuiniiAi.  Law    (§  789*)— Inbtbuctiohb— 

"REA80NABI.B  DOCBT." 

In  an  instruction  as  to  reasonable  doubt  in 
a  misdemeanor  case,  the  statement  that  a  rea- 
sonable doubt  "is  an  actual  substantial  doubt 
arising  either  from  the  evidence  or  want  of  evi- 
dence in  the  case"  is  not  erroneous. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  1846-1849,  1851, 1880, 1904- 
1922,  1960,  1967^;    Dec  Dig.  |  789.* 

For  other  definitions,  see  Words  and  Phrase^ 
TOl.  7,  pp.  5958-8972 ;  vol.  8,  p.  7779.] 

6.  GoNBTiTirrioNAi.  Law  (S  46*)— Deteriona- 
TioN  OF  Constitutional  Question— Stat- 
utes Involved. 

Chapter  108,  Laws  1887,  amended  section 
214  of  the  Criminal  Code  by  adding  a  proviso 
"for  the  recovery  of  money  or  other  property 
lost  in  gambling."  A  similar  proviso  was  held 
valid  in  Perry  v.  Gross,  25  Neb.  826,  41  N.  W. 
799.  It  is  not  necessary  to  reconsider  the  ques- 
tion in  this  case  since  it  does  not  depend  upon 
tliat  proviso. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {{.^3-^5;  Dec.  Dig.  S  46.*] 

6.  Criminal  Law  (§  639*)— Spbcial  Pbosecu- 
TOB— Disqualification. 

It  is  not  an  abuse  of  discretion  of  the  trial 
court  in  a  misdemeanor  case  to  appoint  a  former 
prosecutor,  who  daring  his  term  of  office  began 
this  prosecution,  to  assist  the  present  prosecu- 
tor in  the  trial  of  the  case,  for  the  sole  reason 
that  such  former  prosecutor  has  prosecuted  a 
civil  suit  against  the  defendant  to  recover  for 
services  of  another  attorney  rendered  in  this 
case. 

[£d.  Note. — For  other  cases,  see  Criminal 
Lawj  Cent  Dig.  U   1485-1495;    Dec.   Dig.  { 

T.  Oauino  (8  98*)- SuFFioiKNOT  of  Evidence. 
The  evidence  is  examined  and  found  suffi- 
cient to  support  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Gaining,  Cent 
Dig.  H  291-287;   Dec  Dig.  $  98.*] 

Error  to  District  Court,  Wayne  County; 
Welch,  Judge. 

Slemon  Goemaim  was  convicted  of  gam- 
bling, and  brings  error.    Affirmed. 

C.  H.  Hendrlckson,  of  Wayne,  and  H.  E. 
Slman,  of  Winside,  for  plaintiff  In  error. 
Grant  G.  Martin,  Atty.  Uen.,  and  Frank  E. 
Edgerton,  Asst  Atty.  Gen.,  for  the  State. 

SEDGWICK,  3.  The  defendant,  who  is 
plaintiff  in  error  here,  was  convicted  In  the 
district  court  for  Wayne  county  of  the  crime 
of  gambling.  He  asks  for  a  reversal  of  the 
Judgment  upon  several  grounds. 

[1]  1.  Complaint  was  filed  In  the  county 
court  charging  that  this  defendant  did  on 
the  23d  day  of  Deceml)er,  1811,  in  the  county 


of  Wayne  and  state  of  Nebraska,  "unlaw- 
fully and  feloniously  play  with  Earl  Moffit 
and  George  Ghenther  and  Sam  Miller  at  a 
game  called  'draw  poker,'  for  money,  to  wit, 
$2,  by  means  of  a  certain  gambling  device, 
viz.,  a  pack  of  cards."  The  preliminary  exam- 
ination resulted  In  holding  the  defendant  for 
trial  In  the  district  court,  and  In  that  court 
Information  was  duly  filed  charging  defendant 
In  substantially  the  same  words,  except  that 
Ed  Moffett  was  named  instead  of  Earl  Moffit 
A  similar  information  was  filed  in  the  dis- 
trict court  charging  the  said  Sam  Miller  with 
gambling  by  playing  with  the  defendant  and 
Ed  Moffett  and  George  Ghenther,  and  another 
information  charging  George  Ghenther  with 
gambling  by  playing  with  the  defendant,  Sam 
Miller,  and  Ed  Moffett  Afterwards  the  coun- 
ty attorney  and  Frederick  S.  Berry,  a  mem- 
ber of  the  bar,  appeared  In  open  court,  to- 
gether with  the  three  defendants  above  nam- 
ed, the  said  Berry  assuming  to  act  as  attor^ 
ney  for  the  three  defendants,  and  agreed 
that  the  three  cases  should  be  consolidated 
and  'Information  shall  be  filed  herein  against 
the  defendants  Jointly."  The  county  attorney 
then  filed  an  Information  charging  Siemon 
Goemann,  Sam  Miller,  and  George  Ghenther 
Jointly  with  gambling  by  playing  with  Bid 
Moffett  Except  as  this  Information  charged 
the  defendants  Jointly,  It  was  in  substantial- 
ly the  same  words  as  each  of  the  former  in- 
formations in  the  district  court  "And  there- 
upon the  said  defendants,  being  In  court  with 
their  counsel.  In  open  court  waive  service  of 
copies  of  said  information,  time  to  plead 
thereto,  and  consented  to  immediate  ar- 
raignment thereon,  whereupon  said  defend- 
ants were  duly  arraigned  by  the  reading  of 
said  information  to  them  and  each  entered 
a  plea  of  "not  guilty'  thereto." 

About  a  year  later,  the  case  having  been 
eeveral  times  continued  because  of  the  al>- 
sence  of  witnesses  for  the  state,  and  attorney 
Berry  having  vrtthdrawn  from  the  case,  this 
defendant  appeared  by  another  attorney  and 
asked  to  vrithdraw  his  plea  of  not  guilty  and 
tendered  a  plea  in  abatement  which  alleged 
that  the  court  was  without  Jurisdiction  l>e- 
cause  "no  preliminary  examination  has  been 
had  as  by  law  provided."  In  support  of  tills 
proposition  It  was  alleged  that  the  original 
complaint  in  the  county  court  charged  the 
defendant  with  gambling  with  E<arl  Mofiit 
and  George  Ghenther  and  Sam  Miller,  and 
that  In  the  information  filed  in  this  court  it 
was  alleged  that  Ed  Moffett,  George  Ghenther, 
and  Sam  Miller  were  the  parties  played  with. 
There  was  no  allegation,  nor  is  there  any  evi- 
dence, that  shows  that  Earl  Moffit  and  Ed 
Moffett  are  two  different  ipersons.  On  the 
other  hand.  It  appears  tBat  the  same  person 
Is  intended  and  that  there  had  been  In  the 
county  court  a  mistake  in  his  liame.  The 
trial  court  refused  to  allow  him  to  withdraw 
his  plea  for  the  purpose  of  taking  advantage 
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of  tills  technicality.  Hie  case  bad  been  pend- 
ing for  a  long  time  and  was  about  to  be  put 
upon  trial.  There  Is  no  doubt  of  the  right  of 
a  defendant  In  misdemeanor  cases  to  waive 
such  technicality,  and  It  was  apparently  in 
his  own  Interest  as  well  as  in  the  Interest  of 
the  state  that  he  should  do  bo.  We  think 
that  the  trial  court  did  not  abuse  his  discre- 
tion In  refusing  to  allow  the  withdrawal  of 
the  plea  for  such  a  purpose. 

[2]  2.  The  court  Instructed  the  Jury  that 
the  information  charged  that  the  defendant 
"did  play  a  game  of  chance,  called  'draw 
iwker,'  with  said  Ed  Mottit  for  money,  with  a 
pack  of  cards,  by  betting  money  on  the  re- 
sult of  said  game."  This  instruction  Is  com- 
plained of  because  the  information  alleged, 
and  the  proof  tends  to  show,  that  not  only 
the  defendant  played  with  Ed  Moffit  but  that 
also  two  other  parties  named  in  the  informa- 
tion Joined  with  him  in  so  doing.  We  think 
the  instruction  wkr  right;  although  the  three 
were  Jointly  Informed  against,  they  were  not 
necessarily  tried  together,  and  the  guilt  or 
innocence  of  one  of  them  would  not  neces- 
sarily depend  upon  guilt  or  Innocence  of  the 
others  charged  with  them. 

[3]  8.  The  court  also  Instructed  the  Jury: 
"And  you  may  give  to  the  testimony  of  one 
witness  greater  weight  than  you  do  to  that  of 
a  greater  number  of  witnesses,  if  you  deem 
his  testimony  entitled  to  greater  weight"  It 
is  conceded  in  the  brief  that  "as  an  abstract 
proposition  of  law"  this  instruction  la  cor- 
rect, but  It  Is  contended  that  one  of  the  wit- 
nesses against  the  defendant  was  an  accom- 
plice and  that  the  court  should  have  so  in- 
formed the  Jury  and  should  have  told  the 
Jury  that  evidence  of  an  accomplice  should 
be  closely  scrutinized.  We  do  not  find  that 
any  Instruction  of  this  nature  was  requested 
by  the  defendant,  and  the  evidence  In  the  case 
Is  not  of  such  a  character  as  to  create  a  ne- 
cessity for  such  an  Instruction  so  as  to  require 
a  reversal  on  account  of  Its  omission  in  the 
absence  of  any  request  for  further  instruc- 
tion. 

[4]  4.  The  Instruction  of  the  court  defining 
a  reasonable  doubt  Is  complained  of.  In 
that  instruction  the  court  said  that  a  rea- 
sonable doubt  "Is  an  actual,  substantial  doubt 
arising  either  from  the  evidence  or  want  of 
evidence  In  the  case."  The  Instruction  Is 
quite  comprehensive,  and,  when  considered  as 
a  whole,  we  do  not  think  the  language  com- 
plained of  was  misleading. 

[S]  5.  It  is  contended  that  section  214  of 
the  Criminal  Code,  as  amended  in  1887,  Is  un- 
constitutional because  It  contains  more  than 
one  subject  and  "it  is  in  effect  amendatory 
of  other  sections  and  acts  which  It  does  not 
contain." 

Sections  214  and  215  of  the  Criminal  Code 
were  amended  by  chapter  108,  Laws  1887. 
There  was  added  to  section  214  a  proviso  "to 
provide  for  the  recovery  of  money  or  other 


property  lost  In  gambling,"  and  the  argu- 
ment seems  to  be  that  this  proviso  is  ilnoon- 
stltutional.  A  similar  proviso  was  held  to  be 
vaUd  in  Perry  v.  Gross,  25  Neb.  826,  41  N. 
W.  799,  and  it  is  not  necessary  to  reconsider 
the  question  in  this  case,  because,  even  if 
the  proviso  should  be  found  to  be  invalid.  It 
cannot  be  found  that  this  case  depends  In 
any  way  upon  this  proviso.  This  statute 
as  amended  has  been  treated  as  valid  legis- 
lation when  assailed  upon  other  grounds. 
Bowen  V.  Lynn,  73  Neb.  215,  102  N.  W.  400. 

[I]  6.  It  is  also  contended  that  the  coort 
erred  In  overruling  the  objection  to  the  ap- 
pointment of  A.  B.  Davis,  special  prosecutor 
In  this  case.  The  ground  of  this  objection 
is  that  Mr.  Davis  represented  the  attorney 
Berry  In  an  action  which  he  brought  against 
this  defendant  to  recover  attorney's  fees  for 
his  services  In  the  preliminary  examination 
in  this  case.  Hr.  Davis,  however,  was  eonnty 
attorney  at  the  time  that  the  prosecution  was 
begun  and  conducted  the  preliminary  exam- 
ination for  the  state  and  afterwards  filed  an 
information  In  the  district  court  EUs  term 
of  oiBce  having  expired,  the  county  attorney 
at  the  time  of  the  trial  requested  the  court 
to  appoint  Mr.  Davis  to  assist  In  the  prosecu- 
tion, and  we  cannot  find  that  there  was  any 
abuse  of  discretion  on  the  part  of  the  trial 
court  In  so  doing. 

[7]  7.  The  final  contention  is  that  the  evi- 
dence Is  not  suSident  to  support  the  verdict 
There  la,  however,  no  ground  for  this  ob- 
jection. Some  of  the  parties  who  had  been 
complained  against  testified  that  they  were 
not  playing  ix>ker  and  were  not  playing  for 
money  but  were  playing  pitch.  The  evidence 
of  Ed  Moffett  who  was  In  the  game  with 
them,  was  direct  and  positive  and  was  strong- 
ly supported  by  the  officers  who  made  the  ar- 
rest and  by  other  drcumstances  In  the  case. 
The  question  of  the  guilt  of  the  defendant 
was  for  the  jury  and,  so  far  as  we  tiave 
found,  was  fairly  submitted  and  their  verdict 
must  be  conclusive. 

The  Judgment  of  the  district  coort  is  af- 
firmed. 

BABNES,  FAWCETT,  and  HAMBB.  JJ., 
not  sitting. 


BOWEBS  ▼.  BAITT  et  aL    (No.  17,96&) 
(Supreme  Court  of  Nebraska.    Oct  81,  1813.> 

(Syllahut  by  th«  Ooitrt.) 

EzoHAiras  or  Pkofkbtt  (i  6*)— Bssonssion— 
Gbounds. 

Where  a  i>arty  of  full  age  and  competent 
to  contract  has  full  opportunity  to  acquaint 
himself  as  to  all  of  the  particulars  of  a  propos- 
ed exchange  of  properties,  and  peraonally  in- 
spects the  property,  which  he  is  about  to  re- 
ceive in  such  exchange,  before  the  exchange  is 
made,  he  cannot  go  ahead  and  consummate  such 
exchange,  and  then,  upon  ascertaining  later 
that  he  has  made  an  unwise  trade,  invoke  the 
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aid  of  a  court  of  equity  to  ando  what  he  has 
himself  carelessly  or  negligently  done. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  }§  6,  6,  8-10;  Dec.  Dig. 
f  6.*] 

Appeal  from  District  Court,  Dodge  Coun- 
ty;  Thomas,  Judge. 

Action  by  Gfaarles  Bowers  against  James 
Raltt  and  others.  From  Judgment  for  de- 
fendants, plaintiff  appeals.     AfiSrmed. 

Geo.  L.  Loomls  and  Courtrlght  &  Sidner, 
all  of  Fremont,  for  appellant  F.  Dolezal 
and  O.  EL  Abbott,  both  of  Fremont,  for  appel- 
lees. 

FAWOETT,  J.  This  suit  was  Instituted  In 
the  district  court  for  Dodge  county,  to  cancel 
a  contract  for  the  exchange  of  a  note  of 
$11,600  and  certain  real  estate  of  plaintiff 
In  Holt  county,  for  a  flourmlll  property  situ- 
ated fi.t  Prague  In  Saunders  county.  From 
a  finding  and  Judgment  for  defendants,  plain- 
tiff appeals. 

The  assignments  of  error  are:  (1)  The 
court  erred  In  finding  for  the  defendants; 
(2)  the  finding  and  decree  are  not  supported 
by  the  evidence;  (3)  the  court  erred  in  over- 
ruling plaintifTs  motion  for  a  new  trial ;  (4) 
tlie  court  erred  In  refusing  plaintiff  permis- 
sion to  file  a  supplemental  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence and  nusconduct  of  the  prevailing  par- 
ty. Three  points  are  argued  in  plaintiff's 
brief:  (a)  "Representations  as  to  value," 
meaning  the  value  of  the  mill  property;  (b) 
"representations  as  to  profits,"  meaning  the 
profits  which  had  been  realized  by  the  former 
owners  of  the  mill;  and  (c)  "supplemental 
motion  for  new  trlaL"  We  will  consider  the 
last  point  first 

The  decree  was  entered  November  19, 1910. 
Immediately  thereafter,  and  on  the  same 
day,  a  motion  for  a  new  trial  was  filed.  On 
tbe  next  day  a  supersedeas  bond  was  filed. 
Nearly  11  months  later,  on  October  11,  1912, 
plaintiff  asked  and  was  given  leave  to  file  a 
supplemental  motion  for  a  new  trial,  support- 
ed by  affidavit  This  motion  was  based  upon 
two  grounds:  First,  newly  discovered  evi- 
dence ;  and,  second,  misconduct  of  the  princi- 
pal defendants,  R.  6.  Lyon  and  James  Raitt 
The  substance  of  the  affidavit  filed  In  sup- 
port of  the  motion  Is  that  the  defendants 
Lyon  and  Raltt  and  their  attorneys  attempt- 
ed to  Infiuence  the  testimony  of  the  witness- 
es Kastle,  Wolf,  and  Kaspar,  in  that,  know- 
ing that  they  were  material  witnesses  upon 
tbe  part  of  plaintiff,  they  entered  into  a  con- 
tract with  the  witness  Kastle,  by  which 
contract  defendants  entered  Into  a  secret 
agreement  with  tbe  witnesses,  whereby  the 
defendants  sold  to  Kastle  the  note  for 
$11,600,  which  was  the  principal  considera- 
tion of  the  contract  between  plaintiff  and  de- 
fendants, and  agreed  to  take  from  E^astle 
the  Texas  land,  which  defendants  had  traded 
to  him  In  a  prior  deal,  for  his  Interest  in  the 


mill  property.  On  November  9,  1912,  the 
court  overruled  lioth  the  original  and  supple- 
mental motions.  The  evidence  is  not  clear 
that  the  deal,  whatever  it  was,  between  the 
defendants  and  Kastle  was  of  the  character 
and  for  the  purpose  claimed ;  but,  whether 
so  or  not.  If  the  defendants  had  the  thought 
In  mind  that  by  making  such  a  deal  with 
Kastle  It  would  infiuence  the  testimony  of 
tbe  three  witnesses  named,  their  testimony, 
when  called  by  plaintiff,  must  have  dispelled 
that  thought  They  proved  to  be  fair  and 
candid  witnesses,  and  we  are  unable  to  dis- 
cover from  an  examination  of  their  testi- 
mony that  any  one  of  them  in  any  particular 
deviated  from  the  truth.  It  is  clear,  there- 
fore, that  plaintiff  was  not  prejudiced  by  the 
acts  complained  of. 

As  to  the  other  two  points,  viz.,  "repre- 
sentations as  to  value,"  and  "representations 
as  to  profits,"  we  think,  as  the  trial  court 
evidently  did,  that  the  evidence  preponder- 
ates In  favor  of  tbe  defendants.  It  would 
serve  no  good  purpose  to  set  out  the  testi- 
mony in  full  in  this  opinion.  To  sum  up  in 
a  few  words,  plaintiff  and  defendants  Lyon 
and  Raltt,  the  agent  of  defendant  Lyon,  were 
all  three  traders  of  more  or  less  experience. 
Plaintiff  is  a  man  over  60  years  of  age.  Be- 
fore making  the  trade,  plaintiff  and  Raltt 
visited  and  inspected  the  mill,  and  on  the 
same  evening  entered  into  the  contract  of 
exchange,  from  which  plaintiff  now  asks  to 
be  released.  If  defendant  got  the  better  of 
the  trade,  we  do  not  think  it  was  by  reason 
of  any  misrepresentations  by  or  on  account 
of  any  undue  Infiuence  of  Raltt  over  plaintiff. 
Plaintiff  had  every  opportunity  to  fully  ad-* 
vise  himself  tioth  as  to  the  value  of  the  mill 
and  the  amount  of  profits  that  had  been 
earned  by  the  former  owners.  If  he  saw  fit 
to  refrain  from  investigating  those  questions, 
and  to  make  the  deal  without  doing  so,  it 
waa  his  own  fault  Where  a  party  of  full' 
age  and  competent  to  contract  has  full  op- 
portunity to  acquaint  himself  as  to  all  of  the 
particulars  of  a  proposed  trade,  he  cannot 
go  ahead  and  consummate  a  deal  and  then, 
upon  ascertaining  later  that  he  has  made  an 
unwise  trade,  expect  a  court  of  equity  to  un- 
do what  he  has  himself  carelessly  or  negli- 
gently done.  ' 

We   think  the  Judgment  of  tbe  district 
court  Is  right,  and  it  is  affirmed. 

LETTON,   ROSE,   and   SBDOWIGK,   JX, 

not  sitting. 


TALCOTT  V.  RICE  et  aL     (No.  17,370.) 
(Supreme  Court  of  Nebraska.    Oct  81,  1913.) 

(Bvllalut  (y  th0  Court.) 

Mauciotts  PBosBcunon  (|  71*)— StranoiBN- 
CT  ov  Evidence. 

In   this,  an   action  for  malicious  prosecu- 
tion, the  district  court  directed  a  verdict  for 
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defendants  and  diwnissed  the  action.  Betd 
that,  since  the  evidence  faila  to  diadoae  the  ex- 
istence of  malice  or  the  want  of  probable  cause, 
the  judgment  was  right. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {{  160-167 ;  Dec  Dig. 
t  71.»] 

Appeal  from  District  Court,  Douglas  Coun- 
ty;   Sears,  Judge. 

Action  by  Oscar  Talcott  against  Charles 
W.  Rice  and  others.  From  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Nelson  G.  Pratt,  of  Omaha,  for  appellant. 
W.  W.  Slabaugfa,  of  Omaha,  for  appellees. 

LETTON,  3.  This  Is  an  action  for  mali- 
cious prosecution.  In  1909  the  plaintiff  was 
the  owner  of  a  pool  hiill  In  the  Tillage  of 
Valley;  the  defendants  Coy,  Byars,  and 
Butts  were  members  of  the  board  of  trus- 
tees; and  defendant  Bice  was  marshal  of 
that  village.  The  petition  charged  that  the 
defendants  caused  a  complaint  to  be  filed 
against  the  plaintiff  in  the  county  court  of 
Douglas  county  which  contained  three  counts, 
the  first  two  charging  him  and  two  others 
with  unlawfully  keeping  Intoxicating  liquor 
for  the  purpose  of  sale  without  a  License,  and 
a  third  count  charging  that  about  March  12, 
1909,  the  plaintiff  and  the  same  persons  un- 
lawfully sold  to  one  James  Snodgrass  one 
quart  of  whisky  without  having  obtained  a 
license;  that  the  complaint  was  aigued  and 
sworn  to  by  tne  defendant  Rice  on  the  ad- 
vice and  connivance  of  the  other  defendants 
maliciously  and  without  probable  cause ;  that 
they  caused  a  warrant  to  Issue  and  the 
plaintiff  to  be  arrested;  that  plaintiff  ap- 
peared for  a  preliminary  examination;  and 
that  after  a  full  and  complete  hearing  he 
was  acquitted  and  discharged.  He  avers 
that  be  was  innocent  of  the  charges  and  that 
he  has  been  greatly  injured  in  his  credit  and 
reputation  and  has  been  damaged  in  the 
sum  of  $7,000. 

The  answer  of  each  defendant  pleads  bis 
official  station,  bis  duty  to  maintain  the 
peace  and  dignity  of  the  village  and  to  en- 
force the  laws  and  ordinances  of  the  village 
relating  to  the  sale  of  malt,  spirituous,  and 
vinous  liquors,  and  that  the  complaint  was 
filed  with  probable  cause  and  without  malice. 
After  the  evidence  bad  been  adduced,  the  dis- 
trict court  on  motion  of  defendants  directed 
the  jury  to  return  a  verdict  In  their  favor, 
which  was  done,  and  the  cause  dismissed  at 
the  plaintifTs  cost  The  motion  for  a  new 
trial  and  assignments  of  error  made  here  are 
substantially  for  the  reasons  that  the  court 
erred  in  directing  a  verdict  and  in  excluding 
evidence  that  the  reputation  of  the  witness 
Snodgrass  for  truth  and  veracity  was  bad  at 
the  time  he  made  certain  statements  to  the 
defendant  Byars.  The  question  which  lies  at 
the  root  of  the  whole  matter  Is  whether  the 
evidence  was  sufficient  to  require  the  submis- 
sion of  the  case  to  the  jury. 


The  undisputed  testimony  shows  that  plaln- 
tifF  conducted  a  pool  ball  in  the  village  from 
November  13,   1908,   to  April  20,   1909.      In 
connection  with  the  pool  ball  he  sold  con- 
fectionery, cigars,  and  soft  drinks  and  bad 
a  card  table  at  which  chips  were  nsed   in 
playing.     In  March,  1909,  a  complaint   was 
sworn  to  by  one  Harrier  and  a  search  war- 
rant Issued  against  plaintlfF,  but  the  officers 
found  no  liquor  except  a  small  amonnt  of 
whisky  in  a  quart  l>ottIe.     This  complaint 
was  dismissed  for  a  defect  therein.     A-  sec- 
ond complaint   was  filed  and  sworn    to   by 
Harrier.     Defendant  Rice,  as  marshal,  was 
the  official  who  made  the  search.    He  arrest- 
ed defendant  on   that  complaint  but    found 
no   liquor  at  that  time,   and  the  defendant 
was  discharged.    A  third  complaint  was  filed 
that  day  by  Rice  himself,  which  is  the  pros- 
ecution   on    which    this   action    is   founded 
charging  Oscar  Talcott,   Peter  Sawyer,   and 
Joseph  Loretz,  instead  of  Talcott  alone;    a 
bearing  was  had  upon  this  latter  complaint, 
and  the  defendants  were  discharged  for  want 
of  probable  cause.     Plaintiff  testifies   that 
he  had  not  kept  liquor  for  sale  in  the  pool 
hall  or  at  any  other  place  and  that  he  did 
not  sell  intoxicating  liquor  in  the  pool  hall  or 
authorize  any  one  to  sell  liquor  for  him,  and 
quite  a  number  of  witnesses  testify  to  being 
in  the  pool  hall  and  seeing  no  liquor  sold 
there.     On  the  other  hand,   the  defendants 
each  testify  to  many  complaints  being  made 
that  liquor  selling  and  gambling  were  going 
on  at  the  pool  hall.    Mr.  Byars  testifies  that 
he  saw  a  great  many  beer  and  whisky  bot- 
tles about  the  pool  ball  in  the  alley  or  badt 
street ;  that  a  number  of  dtizens  of  the  vil- 
lage were  complaining  that  there  were  open 
violations  every  day  and  that  be  was  not  do- 
ing his  duty  la  falling  to  prosecute ;  that  one 
James  Snodgrass,  a  young  man   about  19, 
who  had  been  working  for  Talcott,  made  a 
statement  that  he  could  give  testimony  that 
the  law  was  being  violated;   that  Snodgrass 
made  a  written  statement  and  affidavit  to 
that  eflTect;    that  one   Carlson,   one  of  the 
witnesses  to  the  statement,  said   he  could 
make  a  similar  affidavit  and  would  testify  to 
the  same  eCTect ;    that  other  persons  told  him 
they  saw  a  number  of  men  come  out  of  Tal- 
cott's  place  on  Sunday  so  drunk  they  could 
hardly  walk.    He  testified  also  to  other  sus- 
picious facts  coming  under  bis  own  observa- 
tion.    Defendant   Butts   testified    to   seeing 
the  statement  made  by  Snodgrass  and  of  nu- 
merous  complaints  as  to   liquor   selUng  by 
Talcott  made  by  other  citizens.    Defendant 
Coy  testified  substantially  to  the  same  pur- 
port.   Each  of  the  defendants  testified  that 
his  action  was  without  malice  and  In  per- 
formance of  what  be  believed  to  be  his  duty 
as  an  officer  of  the  village.    James  Snodgrass 
testified  specifically  to  illegal  sales  by  Tal- 
cott.    A   strong  attack  is  made  upon   the 
credibility  of  bis  testimony  on  the  groond 
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tbat  tbe  witness  Is  of  weak  Intellect  and  that 
no  credence  can  be  placed  In  his  statements 
or  testimony,  and  facts  which  strongly  im- 
peach bis  trnthfulness  were  developed  at  the 
trial.  Error  is  predicated  upon  the  exclusion 
of  evidence  that  the  reputation  of  this  wit- 
ness for  truth  and  veracity  was  bad  at  the 
time  be  made  the  statements  to  Byars.  We 
think  it  unnecessary  to  consider  this  as- 
signment In  considering  the  case  we  liave 
treated  liis  evidence  as  if  he  had  been  suc- 
cessfully impeached.  The  question  remains 
whether,  after  disregarding  the  testimony  of 
Snodgrass,  there  is  sufficient  in  the  record  to 
show  that  the  defendants,  as  public  officers, 
bad  reasonable  grounds  to  believe  that  tbe 
plaintifr  had  been  guilty  of  the  unlawful  sale 
of  liquor  by  liimself  or  by  his  agents  and 
servants.  The  testimony  on  rebuttal  of  a 
number  of  the  witnesses  for  the  plaintiff 
himself  tlirows  some  light  on  the  question. 
One  of  these  witnesses,  after  testifying  he 
never  bought  any  liquor  in  the  pool  hall, 
said:  "I  was  in  there  one  morning  when  the 
talk  was  had  about  the  town  being  dry,  and 
Sawyer  walked  to  the  back  room  and  I  fol- 
lowed him,  and  there  were  two  bottles  of 
beer  there  tbat  we  drank.  •  *  *  Talcott 
was  not  there."  Another  testifies  that  he 
was  intoxicated  in  the  pool  ball  but  also  says 
that  he  got  tbe  liquor  at  Elkhom  and  had  it 
with  liim  when  be  went  into  Talcott's;  tbat 
the  only  time  be  ever  drank  at  Talcott's  was 
the  time  be  was  taken  by  Sawyer  into  the 
back  room.  Another  witness  testifies  that  be 
was  in  Talcott's  one  day  when  a  Mr.  Hlxon 
came  in  with  a  bottle  of  beer  and  said,  "Have 
some."  At  tbe  time  he  drank  tliis  beer  there 
were  several  bottles  in  tbe  back  room ;  tbat 
Hlxon  said  it  was  bis;  tbat  be  shipped  it  in. 
Sawyer  says  that  he  worked  for  Talcott  in 
tbe  pool  ball;  tbat  he  bad  a  case  of  beer 
shipped  in;  that  he  took  a  number  of  per- 
sons into  tbe  back  room  and  each  drank  a 
bottle;  tbat  be  liad  the  beer  come  in  Tal- 
cott's name  so  tbat  it  would  come  to  tbe  pool 
ball  and  be  could  take  it  home.  Talcott  also 
testifies  that  he  saw  tbe  case  of  beer  tbat 
Sawyer  brought  there  and  tbat  at  that  time 
It  only  bad  five  or  six  empty  bottles  in  it; 
tbat  Sawyer  told  him  tbat  it  came  in  his 
name  and  he  told  him  not  to  do  it  again; 
tbat  Sawyer  was  in  charge  of  tbe  pool  ball. 

From  all  the  testimony  In  the  record  we 
are  satisfied  that  there  were  circumstances 
shown  as  to  the  manner  of  conducting  the 
pool  hall  which,  even  if  possibly  they  led  to 
a  wrong  conclusion,  were  enough  to  Justify 
tbe  village  authorities  In  attempting  to*  stop 
tbe  illegal  sale  of  intoxicating  liquors  in  the 
Tillage,  and  tbat  the  evidence  upon  which 
they  acted  would  indicate  to  an  ordinary 
mind  that  much  of  the  liquor  was  being  pro- 
cured at  Talcott's  pool  hall.  The  testimony 
also  shows  that  reputable  counsel  was  em- 


ployed, and  the  action  of  defendants  was  tak- 
en under  his  advice. 

Considering  all  tbe  testimony,  while  tbe 
suspicious  circumstances  were  perhaps  sus- 
ceptible of  explanation,  we  are  satisfied  that 
a  case  has  not  been  made  as  to  the  existence 
of  maUce  or  want  of  probable  cause. 

The  district  court  properly  directed  a  ver- 
dict for  defendants,  and  its  judgment  must 
be  and  is  affirmed. 

BAKNES,  FAWCETT,  and  HAMER,  JJ., 

not  sitting. 


McNeill  et  aL  V.  SCHUMAKEB. 
(No.  17,380.) 

(Supreme  Court  of  Nebraska.    Oct  81,  1913.) 

(SvUalut  hv  the  Court.) 

1.  Adverse  Possession  (8  41*)— Dubatiok— 
Babbino  Right  of  Redeuftion. 

Where  tbe  purchasers  at  a  foreclosure  sale, 
which  is  claimed  to  be  void  on  account  of  de- 
fective proceedings,  took  actual  possession, 
claiming  title,  and  they  and  their  grantees  have 
held  the  same  adversely  for  more  than  ten  years 
after  the  attainment  of  their  majority  by  the 
heirs  of  the  mortgagor,  the  right  to  redeem  from 
the  mortgage  and  to  recover  the  possession  of 
the  land  is  barred. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  Si  184-206;  Dec.  Dig.  f 
41.*] 

2.  Limitation  of  Actions  ({  76*)— Tollino 
or   Statute— Redemption   fbom   Fobeci.o- 

SUBB  8aI£— RZOHTS  OF  MINORS. 

"Tbe  fact  that  certain  of  the  plaintiffs  in 
such  an  action  are  minors,  who  claim  title 
through  descent,  does  not  toll  the  statute,  where 
it  appears  that  the  statute  had  commenced  to 
run  during  the  lifetime  of  their  ancestors."  Ly- 
ons V.  Carr,  77  Neb.  883,  110  N.  W.  705. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  417-420;    Dec.   Dig. 

Appeal  from  District  Court,  Platte  Coun- 
ty;  Thomas,  Judge. 

Action  by  Annie  McNeill  and  others  against 
Matthias  Schumaker.  From  judgment  for 
defendant,  plaintiffs  appeal.    Affirmed. 

Allen  O.  Fisher  and  William  P.  Rooney, 
both  of  Cbadron,  and  A.  M.  Morrlssey,  of 
Lincoln,  for  appellants.  Sullivan  &  Rait 
of  Omaha,  and  Reeder  &  Lightner,  of  Colum- 
bus, for  appellee. 

LETTON,  J.  This  Is  an  action  to  quiet 
title,  and  to  redeem  from  a  mortgage  lien. 
Thomas  O'NeiU  died  in  September,  1886,  seiz- 
ed of  240  acres  of  land.  Plaintiffs  are  bis 
widow  and  heirs.  The  tract  of  160  acres  in- 
volved in  this  case,  with  80  acres  more  in- 
volved in  the  case  of  McNeill  v.  Storltz,  143 
N.  W.  806,  comprised  the  tract  upon  wUch 
O'Neill  and  his  wife,  now  Annie  McNeill,  ex- 
ecuted tbe  mortgage  of  which  redemption  is 
sought 

In  1889  tbe  mortgage  was  foreclosed  in  an 
action  in  which  the  widow  and  heirs  were 
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made  parties  defendant  An  order  of  sale 
was  Issued,  and  the  land  sold  to  Keesrs. 
Sullivan  and  Reeder  on  December  28,  1889. 
The  sale  was  confirmed  on  Jannary  27,  1890, 
and  a  sheriff's  deed  executed  and  delivered 
to  the  purchasers,  which  was  recorded  on 
January  28,  1890.  The  purchasers  Immedi- 
ately thereafter  took  possession  of  the  prop- 
erty, and  they  and  their  grantees  have  con- 
tinued in  the  sole,  open,  and  notorious  pos- 
session of  the  same^  claiming  to  be  the  ex- 
clusive owners,  ever  since,  paying  all  taxes, 
and  making  valuable  Improvements  thereon. 
[1,2]  The  plaintiffs  allege  that  the  pro- 
ceedings to  foreclose  the  mortgage  were  de- 
fective and  void,  and  that  the  sale  was  un- 
authorized for  a  number  of  reasons.  The  de- 
fendant contends  that  the  foreclosure  and 
sale  were  regular  in  all  respects;  but  the 
only  defense  which  It  is  necessary  to  notice 
is  that  the  action  is  barred  by  the  statute 
of  limltationa  The  petition  alleges  that, 
when  the  father  died  In  September,  1886, 
John  was  of  the  age  of  10  years,  and  Charles 
was  8  years  of  age;  that  Delia  was  bom 
March  6,  1883;  that  Mary  was  bom  in  Au- 
gust, 1880,  and  WUlle  in  May,  1886;  that 
Mary  married  one  Cave,  and  died  August  1, 
1900,  leaving  two  children,  the  plaintiffs  Ora 
May  and  Vem  Cave.  By  these  allegations  it 
is  shown  that  John  O'Neill  became  of  age  in 
1897,  and  Charles  became  of  full  age  in  1899. 
The  evidence  of  the  mother  shows  that  Delia 
was  born  on  March  6,  1882,  instead  of  1883, 
as  alleged;  she,  therefore,  attained  her  ma- 
jority on  March  6,  1900.  It  is  also  shown 
that  Willie  died  in  1891,  aged  five  years. 
The  mother  also  testified  that  her  daughter 
Mary  was  married  four  or  five  years  before 
she  died.  This  seems  to  be  the  only  testi- 
mony in  the  record  in  regard  to  the  date 
of  her  marriage.  Under  the  statute  her  mi- 
nority terminated  upon  her  marriage,  which 
was  at  least  four  years  before  August,  1900. 
At  that  time  the  grantees  in  the  sheriff's 
deed  and  their  grantees  had  been  in  the 
actual,  open,  and  notorious  possession  for 
five  or  six  years,  claiming  title.  Even  if  we 
should  consider  that  the  statute  did  not 
begin  to  run  as  to  Mary  until  she  was  18 
years  old,  instead  of  at  her  marriage,  this 
event  occurred  In  August,  1898;  10  years 
from  that  time,  or  August,  1908,  would  be 
the  latest  date  upon  which  a  suit  could  have 
been  begun  by  her  if  she  still  lived.  She 
died  in  1900,  leaving  two  minor  children, 
who  are  plaintiffs  In  this  case.  It  is  an  es- 
tablished principle  that,  where  the  statute 
of  limitations  has  begun  to  run  before  the 
death  of  a  person  then  entitled  to  maintain 
a  suit  for  possession,  his  death  does  not  toll 
the  statute;  but  it  continues  to  rim  as 
against  his  heirs.  Hardy  v.  Riddle,  24  Neb. 
670,  89  N.  W.  841 ;  Ballon  v.  Sherwood,  82 
Neb.  666,  49  N.  W.  790,  60  N.  W.  1131 ;  Ly- 
ons v.  Carr,  77  Neb.  883,  110  N.  W.  705.    No 


action,  therefore,  would  Ue  on  tbe  part  of 
the  Cave  heirs  after  August,  1908.  To  re- 
capitulate: The  statute  bad  run  against  Mrs. 
McNeUl  in  1900,  against  John  in  1907, 
against  Charles  in  1909,  against  Delia  on 
March  6,  1910,  and  against  Mary  and  her 
heirs  In  August,  1906.  This  action  was  be- 
gun in  November,  1910,  more  than  10  years 
after  the  disability  of  each  of  the  survivins 
children  and  heirs  of  Thomas  (XN^ll  had 
ceased,  and  more  than  10  years  after  tbe 
statut^  had  begun  to  run  as  against  Mrs. 
Cave  and  her  children.  The  evidence  also 
■bows  that  Mrs.  McNeill  had  always  assert- 
ed to  the  children  and  family  that  her  rights 
in  the  land  had  never  been  barred,  yet,  with 
this  knowledge,  none  of  them  liad  ever 
sought  to  disturb  the  hostile  possession  of 
the  defendant  or  his  grantorsi  While  it 
would  seem  from  a  cursory  examination  of 
the  record  that  the  court  had  full  Jurisdic- 
tion In  the  foreclosure  proceedings,  we  think 
it  unnecessary  to  consider  this  matter,  for 
the  reason  that,  even  if  all  the  proceedings 
were  void  for  want  of  Jurisdiction,  the  right 
to  redeem  or  recover  the  land  was  barred 
before  the  present  action  was  begun. 

The  Judgment  of  the  district  court  must 
therefore  be  affirmed. 

BARNES,  FAWCETT,  and  HAMER,  JJ.. 
not  sitting. 


McNeill  et  aL  ▼.  8TORITZ.    (No.  17,379.) 
(Supreme  <3ourt  of  Nebraska.    Oct.  81,  1913.) 

Appeal  from  District  Court,  natte  Gonntr; 
Thomas,  Judge. 

Action  by  Annie  McNeill  and  others  againat 
John  Storitz.  From  judgment  for  defendant, 
plaintiffs  appeaL     Affirmed. 

Allen  O.  Fiaher  and  William  P.  Rooney,  both 
of  Ctiadron,  and  A.  M.  Morrissey,  of  liDcoln. 
for  appellants.  Sullivan  &  Rait,  of  Omaha, 
and  Reeder  &  Ugbtner,  of  Ciolttmbns,  for  ap- 
pellee. 

LETTON,  J.  This  is  a  sister  action  to  Mc- 
Neill V.  Schumaker  (No.  17,380),  143  N.  W. 
805,  brought  to  recover  80  acres  of  the  origiiial 
240-acrc  tract.  The  conclusion  reached  in  that 
case  determines  the  disposition  of  this. 

The  judgment  of  the  district  oonrt  is  aflinned. 


DODOB  COUNTY  BANK  v.  CiOUETNEY  &. 

GO.  et  al.    (No.  17,244.) 
(Supreme  Court  of  Nebraska.     Oct  81,  1813.) 

(Byttalui  hy  the  Oowrt.) 
AppfAi.  AND  Erbob  (S  997*)— Review— Di- 

BECTED    VEBDIOT. 

Where  the  record  contains  snflcient  evi- 
dence  to  sustain  a  directed  verdict,  and  such 
verdict  is  tbe  only  one  which,  under  the  plead- 
ings and  evidence,  could  be  permitted  to  stand, 
the  judgment  rendered  thereon  will  be  affirmed. 
[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  4023,  4024;  Dec  Dig.  f 
097.*] 
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Appeal  from  District  Court,  Donglas  Coun- 
ty;  Redick,  Judge. 

Action  by  the  Dodge  County  Bank  against 
Courtney  &  Co.,  Impleaded  with  Charles  R. 
Courtney.  Judgment  for  plaintifl,  and  de- 
fendant Courtney  appeals.    Affirmed. 

Frank  H.  Woodland  and  Carl  B.  Herring, 
both  of  Omaha,  for  appellant  D.  L.  John- 
son, H.  C.  Brome,  apd  Samuel  O.  Cotner,  all 
of  Omaha,  for  appellee. 

FAWUETT,  J.  From  a  Judgment  of  the 
district  court  for  Douglas  county  upon  a  ver- 
dict directed  for  plaintiff,  in  an  action  on  a 
promissory  note,  defendant  appeals. 

The  note  .in  suit  was  dated  February  12, 
1909,  payable  six  months  after  date  to  the 
order  of  Courtney  &  Co.,  for  $5,000,  with 
Interest  at  6Mi  per  cent,  signed:  "Tolf  Han- 
son. Chas.  R.  Courtney" — and  the  collection 
of  same  guaranteed  by  the  written  indorse- 
ment of  the  payee,  Courtney  &  Co.  The  an- 
swer alleges,  substantially:  First  That  the 
money  which  it  is  claimed  constituted  the 
consideration  for  the  note  in  suit  was  loaned 
to  A.  E.  Tnnberg  prior  to  the  execution  of 
the  note  in  suit;  that  plaintiff  loaned  the 
money  to  Tunberg,  and  that  that  loan  was 
the  consideration  for  Tnnberg's  note,  and 
Is  the  identical  money  for  which  the  plain- 
tiff seeks  to  recover,  all  of  which  was  well 
known  to  plaintiff;  that  the  bank  then  had 
existing  loans  to  Tunberg  in  amount  of  20 
per  cent  of  its  capital  stock  and  surplus, 
and,  for  the  purpose  of  avoiding  the  bank- 
ing laws,  the  note  in  suit  was  executed  and 
deposited  with  plaintiff  bank  with  full 
knowledge  of  all  the  facts,  and  for  the  pur- 
pose set  out,  and  at  the  special  instance  and 
request  of  the  bank ;  that  Tunberg  is  sol- 
vent, and  the  principal  debtor  for  the  con- 
sideration of  the  note  in  suit  Second.  Want 
of  consideration.  Third.  That  the  note  is 
void,  for  the  reason  that  it  was  knowingly 
and  willfully  accepted  by  the  bank  in  viola- 
tion of  section  3732,  Annotated  Statutes  of 
Nebraska,  and  that  the  bank  devised  the 
scheme  or  artifice  to  avoid  "said  banking 
laws."  Fourth.  Payment  in  full.  The  reply 
denies  all  allegations  in  the  answer  not  spe- 
cifically admitted,  and  then  pleads  at  con- 
siderable length  facts  and  circumstances 
which  will  be  substantially  covered  In  the 
discussion  of  the  case. 

Defendant's  brief  contains  no  formal  as- 
signments of  error,  and  argues  but  two 
points:  That  the  record  presents  a  "ques- 
tion of  fact  for  submission  to  the  Jury,"  and 
the  "law  applicable."  The  former  of  these 
two  propositions  is  all  that  need  t>e  con- 
sidered, as  the  "law  applicable"  to  a  ques- 
tion dt  that  kind  is  too  well  settled  to  re- 
quire citation  or  consideration  of  author- 
ities. If  the  case  presents  sufficient  evi- 
dence to  have  sustained  a  verdict  in  favor 
of  the  defendant,  if  one  bad  been  return- 
ed, or  In  not  soffldent  to  sustain  the  Judg- 


ment  directed  for  plaintiff,  tben  in  either 
case  the  Judgment  must  be  reversed.  Other- 
wise, it  must  be  affirmed.  The  rule  is  well 
settled  in  this  state  that  a  trial  court  is 
not  required  to  submit  a  case  to  the  Jury 
unless  the  evidence  supporting  it  is  of  such 
a  character  that  It  would  warrant  fixe  Jury 
in  basing  a  verdict  upon  it  Chicago,  R.  I. 
&  P.  R.  Co.  v.  Sporer,  69  Neb.  8,  94  N.  W. 
991;  Iowa  Hog  &  Cattle  Powder  Co.  v.  Ford, 
87  Neb.  708,  127  N.  W.  1059.  This  rule  ap- 
plies as  well  to  a  defense  tendered  by  an- 
swer as  to  a  cause  of  action  tendered  in 
a  petition.  The  execution  and  delivery  of 
the  note  being  admitted,  is  there  sufficient 
evidence  in  the  record  to  have  sustained  a 
verdict  for  defendant  had  the  case  been 
submitted  to  the  Jury,  and  such  a  verdict 
returned?  In  First  Nat  Bank  v.  Smith,  57 
Neb.  454,  77  N.  W.  1073,  we  held:  "Where 
the  conclusion  reached  by  the  Jury  was  the 
only  one  permissible  under  the  evidence, 
the  Judgment  rendered  on  the  verdict  will 
be  affirmed."  This  is  now  the  settled  role 
In  this  court  and  we  think  it  is  equally  ap- 
plicable to  a  case  where  the  record  shows 
that  a  directed  verdict  is  the  only  one,  under 
the  pleadings  and  evidence,  which  could  have 
been  permitted  to  stand.  Applying  that 
rule  to  the  case  at  bar,  an  affirmance  must 
follow. 

A  careful  examination  of  the  abstract  and 
supplemental  abstract  we  think,  shows,'  with- 
out room  for  reasonable  disagreement,  or 
inference  to  the  contrary,  the  .following 
facts:  Plaintiff  is  a  banking  corporation 
located  at  Hooper,  Neb.  One  A.  B.  Tunberg 
was  a  business  man  at  Hooper,  and  a  patron 
&f  plaintiff  bank.  Tolf  Hanson  was  engaged 
In  the  restaurant  business  in  Omaha. 
Charles  R.  Courtney  was  a  member  of  Court- 
ney &  Co.,  and  the  manager  of  its  grocery 
business  in  Omaha.  Hanson  was  a  stock- 
holder In  the  company,  and,  as  stated  by  Mr. 
Courtney,  was  considered  as  Courtney  &  Co.'s 
best  customer.  Tunberg  and  Hanson  were 
cousins.  They  were  bom  at  the  same  place 
in  Sweden,  and  were  acquainted  before  they 
came  to  the  United  States.  In  1908  Hanson 
had  become  seriously  involved  financially,  so 
much  so  that  his  credit  with  the  Omaha 
banks  had  been  exhausted.  Courtney  was 
his  best  friend.  Tunber{^  was  his  cousin. 
Both  were  men  of  financial  standlug  and 
credit  and  to  them  he  appealed  for  assist- 
ance in  his  extremity.  In  response  to  a 
request  from  Hanson,  Tunberg  made  a  trip 
to  Omaha.  Hanson's  necessities  were  dis- 
cussed. Upon  being  interrogated  by  Mr. 
Tunberg  as  to  the  sum  required,  Hanson 
stated  that  he  needed  $10,000.  Mr.  Tunberg 
was  unable  to  supply  the  money.  After  con- 
sidering the  matter  in  an  effort  to  devise 
some  plan  by  which  the  money  might  be  ob- 
tained, Tunberg  signed  a  note  dated  October 
1,  1908,  for  $10,000,  payable  one  year  after 
date,  to  the  order  of  Hanson,  with  interest 
at  6  per  cent,  and  Hanson  gave44m-<liv>ex- 
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change  therefor  his  note  for  a  like  amonnt 
Hanson  then  tried,  unsuccessfolly,  to  dis- 
count the  note  he  had  received  from  Tnnberg 
at  the  First  National  Bank  In  Omaha.  Hav- 
ing failed  there,  Tonberg  tried  to  secure 
money  for  Hanson  from  his  own  bank  (plain- 
tiff) at  Hooper.  He  had  already  borrowed 
from  tlfb  plaintiff  all,  or  substantially  all, 
that  plaintiff,  under  the  law,  could  lend  to 
one  person.  Tunberg  disclosed  to  plaintiff 
the  use  to  which  be  intended  to  pat  the 
money,  or  rather  the  person  for  whom  be 
was  desiring  to  secure  the  loan.  The  presi- 
dent of  the  bank  being  absent  from  home, 
the  cashier  agreed  to  make  a  loan  of  $5,000 
to  Hanson  upon  a  note  to  be  signed  by  Han- 
son and  Courtney.  Thereupon  Tunberg  gave 
the  bank  bis  own  note  for  $5,000,  and  ob- 
tained a  draft  payable  to  the  order  of  Tolf 
Hanson  for  that  sum,  under  an  agreement 
that  he  would  obtain  the  note  of  Hanson 
and  Courtney,  and  substitute  the  same  for 
the  note  he  was  then  giving.  In  accordance 
with  that  arrangement,  Tunberg  mailed  or 
personally  took  the  draft  to  Hanson,  and, 
under  date  of  February  12,  1909,  a  note  for 
the  amount  of  tbe  draft  was  signed  by  Han- 
son and  Courtney,  payable  six  months  after 
date  to  the  order  of  Tunberg.  This  note 
Tnnberg  delivered  to  the  plaintiff  bank,  and 
received  from  tbe  bank  the  note  which  be 
had  given  at  the  time  he  obtained  the  draft 
Tbe  note  remained  in  the  bank  for  some- 
thing like  two  months,  and  until  the  return 
home  of  the  president.  When  the  president 
saw  tbe  note,  payable  to  Tunberg,  and  in- 
dorsed by  him  to  the  bank,  he  objected  to  it 
upon  tbe  ground  that  Tunberg,  as  an  indors- 
er  of  the  note,  incurred  a  liability  to  the 
bank,  which,  added  to  bis  personal  obliga- 
tions to  tbe  bank,  would  be  in  excess  of  tbe 
amount  tbe  bank  could  legally  lend  to  any 
one  person.  Thereupon  the  president  pre- 
pared tbe  note  in  suit,  and  handed  it  to 
Tunberg,  telling  bim  to  have  it  signed  by 
Hanson  and  Courtney,  and  indorsed  by 
Courtney  &  Co.,  and  substitute  it  for  tbe 
note  to  which  the  president  was  objecting. 
This  matter  was  explained  by  Tunberg  to 
Hanson  and  Courtney,  whereupon  they  each 
executed  the  note  in  suit,  and  Mr.  Courtney 
executed  the  Indorsement  upon  tbe  back 
thereol  Tbe  note  was  then  taken  by  Tnn- 
berg to  tbe  bank,  and  substituted  for  tbe 
other  note  signed  by  Hanson  and  Conrtney, 
in  which  Tunberg  appeared  as  the  payee,  and 
the  latter  note  was  delivered  to  Tunberg, 
who  mailed  it  to  Hanson. 

In  tbe  light  of  these  facts,  defendant's 
contention  is  not  sound  that  Tunberg  was 
acting  as  tbe  agent  of  tbe  bank  in  obtaining 
the  note  from  Hanson  and  Conrtney,  indorsed 
by  Courtney  &  Co.,  in  order  to  enable  the 
bank  to  make  an  excess  loan  to  Tunberg. 
On  the  contrary,  there  is  no  room  for  doubt 
that  Tunberg  was  acting  as  the  agent  of 
Hanson,  with  the  full  knowledge  and  con- 


currence of  Courtney,  in  an  endeavor  to  ob- 
tain money  for  Hanson  to  help  hlna  in  his 
hour  of  need.  The  bank  knew  tbat  this 
money  was  being  obtained  for  Hanson.  It 
was  unwilling  to  make  any  further  loan  to 
Tunberg,  or  to  even  accept  him  as  an  indora- 
er,  not  because  it  did  not  believe  be  was 
solvent,  but  because  it  had  already  made 
him  loans  personally  substantially  np  to  its 
limit  The  bank  knew  -that  it  was  rniiWng 
the  loan  to  Hanson,  and  it  wanted  Hanson's 
note  with  what  it  considered  a  good  signer 
with  bim.  It  did  not  desire,  and  evidently 
did  not  think  it  needed,  the  indorsement  of  . 
Mr.  Tunberg.  The  transaction  on  tbe  part 
of  tbe  plaintiff  seems  to  have  been  a  per- 
fectly straightforward  business  transactioiL 
But  it  is  said  by  defendant  that  the  note, 
so  far  as  Conrtney  was  concerned,  was  with- 
out consideration,  for  tbe  reason  that  Han- 
son bad  already  obtained  the  money,  and 
that,  when  the  bank  parted  with  the  $5,000 
to  Tunberg,  and  took  bis  note,  it  was  • 
closed  transaction,  and  therefore  the  note, 
so  far  as  Courtney  is  concerned,  is  without 
consideratioa  This  tbeory  is  not  borne  oat 
by  the  testimony  of  even  Mr.  Courtney  him- 
self. As  shown  in  the  supplemental  abstract, 
be  testified  that  he  signed  the  note,  payable 
to  tbe  order  of  Tunberg,  on  tbe  day  it  bears 
date  in  Hanson's  office;  tbat  Hanson  told 
him  that  Tnnberg  bad  the  $5,000;  that  he 
said:  "Alex  got  the  money;  but  we  have 
got  to  sign  a  note.  Xon  will  do  It,  won't 
you?"  He  admits  that  at  that  time  be  saw 
the  draft,  or  the  paper  purporting  to  be  the 
draft  He  testified  that  that  was  tbe  time 
when  Tunberg  said  he  owed  the  bank  $4,000, 
and  that  the  bank  wanted  a  couple  of  friends 
to  sign  the  note ;  that  it  would  be  an  excess 
loan;  and  that  that  was  "all  tbe  bank  want- 
ed us  to  sign  the  note  for.  He  did  not  use 
the  language  'excess  loan';  bat  that  is  what 
he  meant"  He  testified  that  be  had  had  no 
talk  with  Tunberg  about  raising  money  for 
Hanson  before  February  12tb,  tbe  date  the 
first  note  was  signed,  but  liad  had  lots  of 
talks  of  that  kind  with  Hanson.  He  then 
testified  that  four  weeks  later  he  signed  the 
note  in  salt  He  says  tbat  at  tbat  time  he 
was  told  by  Tunberg  tbat  the  president  of 
tbe  bank,  on  retaming  from  Texas,  was  not 
satisfied  with  the  note  tbat  had  been  pre- 
viously signed,  "because  it  defeated  the  ob- 
ject of  the  note,  and  that  he,  Mr.  Lyman,  bad 
made  oat  a  note,  and  sent  it  down  for  as  to 
execute."  It  is  clear,  therefore,  by  Mr. 
Courtney's  own  testimony,  that  the  note  in 
suit  was  signed  with  the  knowledge  that  it 
was  going  to  take  the  place  of  the  note  which 
he  had  signed  with  Hanson  to  Tunberg  as 
payee  on  February  12,  1909,  upon  which  lat- 
ter note  he  knew  that  at  the  time  it  was 
signed  Hanson  was  receiving  a  draft  for  $5,- 
000  from  the  bank.  It  is  made  clear,  there- 
fore, by  all  of  tbe  testimony  in  the  case  that 
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the  making  and  deposit  by  Tnnberg  of  his 
indlTidual  note,  and  obtaining  the  draft 
thereon,  was  under  an  agreement  that  be 
would  Bubstltnte  the  note  of  Hanson  and 
Conrtney  therefor;  that  the  note  by  Han- 
son and  Courtney  to  Tunberg,  and  the  sub- 
sequent note  by  them  to  Courtney  &  Co.,  and 
indorsed  by  Courtney  4  Co.,  and  delivered 
to  plaintiff  bank,  and  the  surrender  by  plain- 
tiff bank  of  the  original  Tunberg  note  to 
Mr.  Tunberg,  were  all  parts  of  one  single 
transaction;  that  the  money  passed  from 
the  plaintiff  bank  to  Hanson  as  a  result  of 
that  transaction;  and  tliat  the  purpose  of 
the  transaction  was  to  bring  about  that  re- 
sult. 

In  the  light  of  these  facts,  no  verdict  could 
have  been  permitted  to  stand  other  than  the 
one  which  the  trial  court  directed. 

AfBrmed. 

LETTON,  ROSE,  and  SEDOWIOK,  JJ., 
not  sitting. 


HOLLINRAKE  v.  NEELAND  et  al. 

(No.  17,437.) 

(Supreme  Court  of  Nebraska.     Oct.  81,  1913.) 

(Byllahu*  by  the  Court.) 
Injunction  ({  86*)  —  Gbounds  —  Possession 

OF  REAI.Tr. 

A  litigant  cannot  snccessfully  invoke  the 
extraordinary  remedy  of  injanction,  the  effect 
of  which  would  be  to  obtain  possession  of  real 
estate,  unless  the  facts  and  circumstaoces  in 
the  caae  are  such  that  his  oi'dinary  legal  rem- 
edies aie  inadequate. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  (S  82-84 ;  Dec.  Dig.  {  36.»] 

Appeal  from  District  OOort,  Dawes  Coun- 
ty;  Westover,  Judge. 

Action  by  William  Hollinrake  against  John 
F.  Neeland  and  others.  From  Judgment  for 
defendants,  plaintiff  appeals,  and,  the  de- 
fendant named  dying,  the  action  was  reviv- 
ed In  the  names  of  Theodore  Neeland  and 
others  as  appellees.     Affirmed. 

Allen  O.  Fisher  and  W.  P.  Rooney,  both 
of  Chadron,  for  appellant  Edwin  D.  Crites, 
at  Chadron,  for  appellees. 

BARNES,  J.  This  action  was  commenced 
in  the  district  court  of  Dawes  county  to  ob- 
tain an  Injunction  restraining  defendants 
from  trespassing  upon  a  certain  tract  of  real 
estate  situated  in  that  coimty.  A  temporary 
iujunction  was  allowed,  but  upon  the  final 
trial  of  the  cause  the  injunction  was  dissolv- 
ed and  the  plaintiff's  action  was  dismissed. 
Elsceptions  were  taken,  and  plaintiff  has  ai>- 
I>ealed. 

Among  other  errors  complained  of  it  is 
contended  that  the  court  erred  in  permitting 
defendants  to  answer  while  in  contempt  for 
a  violation  of  the  temporary  order  of  injunc- 
tion.    It  is  a  sufficient  answer  to  this  as- 


signment to  say  that  there  seems  to  be  no 
adjudication  in  the  record  that  defendants 
were  guilty  of  a  violation  of  the  injunction. 
Again,  it  was  in  the  discretion  of  the  dis- 
trict court  to  allow  defendants  to  file  an 
answer  to  plaintifTs  i>etltion,  and  it  is  not 
claimed  that  the  court  abused  its  discretion. 

The  other  assignments  of  error  may  be  dis- 
posed of  under  the  general  contention  that 
the  court  erred  in  giving  the  Judgment  against 
the  plaintiff. 

It  appears  from  the  record  that  plalntifl, 
in  April,  1901,  leased  the  half  section  of 
land  on  which  the  alleged  trespass  was  com- 
mitted from  the  state,  the  same  being  known 
as  school  land;  that  the  rest  of  the  school 
section  was  leased  from  the  state  by  defend- 
ant John  F.  Neeland  (the  other  defendants 
having  disclaimed  any  interest  or  liability 
to  the  plaintiff  In  this  action);  that  the  land 
upon  which  the  alleged  trespass  was  commlt- 
ed  was  uninclosed  prairie  land,  without  trees 
or  cultivation  of  any  kind,  and  was  wholly 
in  a  state  of  nature;  that  it  was  entirely 
surrounded  by  the  land  owned  or  leased  by 
defendant,  and  it  also  appears  that  it  was 
leased  of  the  plaintiff  by  the  defendant  about 
the  year  1901,  who  took  possession  of  it,  and 
who  appears  to  have  held  over  under  his 
lease  up  to  the  time  of  the  commencement  of 
this  action;  that  defendant  has  paid  the  rent 
reserved  by  plaintiff  in  full  up  to  the  month 
of  June,  1910,  either  voluntarily  or  by  the 
payment  of  a  Judgment  recovered  by  plain- 
tiff In  the  Justice  court  of  said  county. 
Plaintiff  claimed  that  he  had  terminated  de- 
fendant's lease  prior  to  the  commencement 
of  this  action  by  serving  him  with  a  notice 
to  quit;  but  the  record  contains  no  comi>e- 
tent  evidence  tending  to  establish  that  fact 
It  is  not  claimed  that  plaintiff  was  In  actual 
possession  of  the  land,  but  it  is  insisted  that 
he  was  entitled  to  such  possession.  It  clear- 
ly appears  that  the  land  in  question  was  sur- 
rounded by  a  large  body  of  other  land,  own- 
ed or  leased  by  the  defendant,  which  is  in- 
closed by  fences  and  was  used  as  a  pasture 
for  defendant's  cattle;  that  defendant  has 
never  driven  or  herded  his  cattle  upon  the 
plaintUTs  land,  but  it  seems  clear  that  de- 
fendant's stock  has,  at  will,  run  thereon. 
Upon  this  evidence  the  district  court  held 
that  plaintiff  was  not  entitled  to  invoke  the 
aid  of  a  court  of  equity  to  restrain  the  al- 
leged trespass.  The  land  in  question  was 
actually  in  the  possession  of  the  defendant 
It  was  within  the  inclosure  used  by  him  as  a 
pasture  for  his  cattle.  Plaintiff  had  leased 
it  to  the  defendant  for  a  year,  and  plaintiff 
says  that  defendant  held  it  from  year  to 
year  thereafter.  Plaintiff  had  received  the 
rents  and  profits  therefor,  up  to  June,  1910, 
and  this  suit  was  commenced  in  July  of 
that  year.  Even  If  defendant's  possession  of 
the  land  was  wrongful,  the  plaintiff  was 
not  entitled  to  an  injunction,  the  effect  of 
which  would  be  to  remove  him  therefrom,  in 
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the  absence  of  a  showing  that  the  ordinary 
remedies  at  law,  snch  as  ejectment,  or  forci- 
ble detainer,  would  be  unavailing.  There 
seems  to  be  no  reason  why  one  or  the  other 
of  those  remedies  could  not  have  been  em- 
ployed In  the  case  at  bar. 

For  the  foregoing  reasons  It  Is  apparent 
that  the  judgment  of  the  district  coart  was 
right,  and  It  Is  therefore  afBrmed. 

LETTON,  ROSE,  and  SE3DGWICK,  JX. 
not  sitting. 


In  re  ZIMMERMAN. 

SHACKELFORD  ▼.  ZIMMERMAN. 

(No.  18,10a) 

(Supreme  Conrt  of  Nebraalca.    Oct  81,  1918.) 

(Bvttabu$  by  th«  Court.) 

1.  IHTOXIOATINO    LIQDOBS    (S    66*)— lilCKHSHS 

— Petition— Residence  of  SionAbs. 

If  otherwise  qualified,  it  is  not  eaaential 
that  the  signer  of  a  petition  for  a  liquor  li- 
cense has  resided  in  a  village  for  the  length 
of  time  required  to  make  him  a  le^al  voter. 
It  is  essential  that  there  be  a  residence  in 
good  faith,  and  not  merely  a  temporary  resi- 
dence for  the  purpose  of  signing  the  petition. 

[ESd.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  |  66;   Dec.  Dig.  I  66.*! 

(Additional  Eyllalus  by  Editorial  Staff.) 

2.  Intoxioatinq  Liquobb  ({  66*)— Licenses 
— Pktitiok. 

That  one  of  the  80  signers  to  a  petition 
for  a  liquor  license  withdrew  his  name,  and 
the  name  of  another  qualified  signer  was  affix- 
ed to  the  petition  after  publication  of  the  no- 
tice had  been  begun,  but  before  license  was 
granted,  did  not  deprive  the  village  board  of 
jurisdiction  to  entertain  the  petition  without 
a  republication  of  the  notice. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  (  66;  Dec.  Dig.  (  66.*] 

Appeal  from  District  Court,  Sarpy  Coun- 
ty ;  Travis,  Judge. 

Application  of  Frank  Zimmerman  for  liq- 
uor license.  From  an  order  affirming  the  ac- 
tion of  the  village  board  of  Springfield  In 
granting  a  license,  Harry  W.  Shackelford  ap- 
peals.    AfBrmed. 

Harry  W.  Shackelford,  of  Omaha,  In  pro. 
per.  E.  C.  Page,  of  Omaha,  and  Jas.  T.  Beg- 
ley,  of  PapUllon,  for  appellee. 

LETTON,  J.  This  is  an  appeal  from  an 
order  of  the  district  court  affirming  the  ac- 
tion of  the  village  board  of  Springfield  grant- 
ing the  applicant,  Frank  Zimmerman,  a  li- 
cense to  sell  Intoxicating  liquors. 

At  the  hearing  it  was  stipulated  that  all 
the  31  names  which  appear  npon  the  petition 
were  upon  the  petition  at  the  time  of  filing, 
except  that  of  Mrs.  Fackler,  which  was  add- 
ed April  28,  1913;  that  the  remonstrator  Is 
a  practicing  attorney  of  Omaha,  and  has 
never  lived  In  Springfield  or  in  Sarpy  coun- 
ty;   that  at  the  last  preceding  municipal 


election  the  question  of  license  or  no  license 
was  submitted  to  a  vote  of  the  electors,  and 
the  license  proposition  carried  by  the  requi- 
site legal  vot& 

[2]  The  principal  objections  made  are  that 
sufficient  notice  of  the  hearing  was  not  given 
and  that  30  qualified  freeholders  had  not 
signed  the  petition.  It  appears  that  when 
the  notice  was  published  30  names  were  sign- 
ed to  the  petition.  After  the  publication  had 
been  begun  one  signer  withdrew  his  name, 
but  before  the  license  was  granted  the  name 
of  another  qualified  signer  was  aflSxed.  This 
was  sufficient.  Livingston  t.  Corey,  33  Neb. 
366,  60  N.  W.  263;  In  re  Hartwig,  91  Nd). 
779,  137  N.  W.  904. 

[1]  After  allowing  the  withdrawal  the 
names  of  30  persons  were  left  on  the  peti- 
tion at  the  time  of  the  hearing.  It  was  stip- 
ulated that  22  of  the  signers  were  resident 
freeholders.  This  left  only  eight  persons 
whose  qualifications  were  in  dispute,  whose 
names  were  numbered,  respectively,  1,  3, 
4,  14,  20,  23,  24,  27,  as  they  appear  in  the 
petition.  The  county  clerk  and  ex  officio 
register  of  deeds  was  called,  and  asked 
whether  he  had  made  an  examination  of  the 
deed  records  of  the  county  for  the  purpose 
of  ascertaining  whether  or  not  real  property 
in  the  village  of  Springfield  stands  at  the 
present  time  In  the  deed  records  of  Sarpy 
county  in  the  names  of  each  of  21  signers  of 
tile  petition  (Including  the  eight  persons 
whose  qualifications  are  in  dispute).  He 
answered  that  he  had ;  that  this  examination 
was  made  on  Monday  of  that  week,  and 
that  no  filings  had  since  been  made  affecting 
the  title;  that  he  took  up  each  name  sepa- 
rately and  made  the  examination.  Original 
deeds  of  real  estate  in  the  village  to  four 
of  the  eight  persons  were  produced  at  the 
hearing.  It  was  also  stipulated  that  anoth- 
er was  an  heir  at  law  of  a  deceased  free- 
holder, who  died  Intestate  seised  of  real 
estate  ih  the  village  of  Springfield,  and  that 
he  is  a  resident  of  the  village.  Three  others 
each  testified  that  he  owned  real  estate  In 
Springfield,  and  that  be  was  a  reddent  of 
the  village.  It  was  also  stipulated  that  tlie 
remaining  signer  was  a  resident  of  the  vil- 
lage. There  was  no  evidence  on  the  other 
side.  It  was  contended  that  because  one  of 
the  signers  became  a  resident  on  the  day  he 
signed  the  petition  he  was  not  qualified  so 
to  do.  The  essential  quaUflcatlm  Is  bona 
flde  residence,  and  it  is  unnecessary  that 
the  signer  has  not  acquired  such  a  residence 
as  would  permit  him  to  be  a  legal  voter. 
The  evidence  shows  this  man  bad  long  been 
a  resident  of  the  county,  and  was  a  resideDt 
in  good  faith  of  the  village. 

It  is  true  that  as  to  one  signer,  who  Is 
stipulated  to  be  a  resident,  the  evidence  as 
to  his  ownership  of  real  estate  is  not  of 
much  weight,  but  we  think  that  in  the  ab- 
sence of  anything  to  the  contrary  there  was 
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sufficient  to  make  a  prima  fade  case  as  to 
him.  In  re  MacRae,  75  Neb.  757,  106  N.  W. 
1020,  121  Am.  St  Rep.  829. 

Considering  tbe  whole  case,  we  are  satis- 
fied that  the  district  court  did  not  err  in 
affirming  the  action  of  the  village  board. 
Its  judgment  is  therefore  affirmed. 

BARNES,  FAWCETT,  and  HAMER,  JJ., 
not  sitting. 


EMERSON-BRANTINGHAM  CO.  T.  Mc- 

NAIR,     (No.  17,342.) 

(Supreme  Court  of  Nebraska.    Oct  81,  1913.) 

(Buttabv*  by  tk«  Oovrt.) 
Tbial  ({  139*)— DiBBonon  or  Ykbdiot— Eti- 

DKNCE. 

It  is  not  error  to  direct  a  verdict  for  plain- 
tiff, where  the  evidence  is  sufficient  to  support 
his  cause  of  action  but  is  InsufEicient  to  sus- 
tain the  only  defense  pleaded. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  St  332,  333,  33&-^l,  365;  DecTlMx.  { 
139.*] 

Hamer,  J.,  dissenting. 

Appeal  from  District  Court,  Dawes  Coun- 
ty;  Westover,  Judge. 

Action  by  the  Emerson-Brantingham  Com- 
pany against  Robert  McNalr.  From  a  judg- 
ment for  plaintiff,  defendant  appeala  Af- 
firmed. 

Fisher  &  Rooney,  of  Chadron,  and  B.  O. 
McGilton,  of  Omaha,  for  appellant  A.  W. 
Critesb  of  Chadron,  for  appelleei 

ROSE,  3.  This  Is  an  action  to  recover 
from  defendant  $342.50  for  an  engine  plow 
manufactured  by  plalntifr.  Defendant  was 
plaintiff's  agent  at  Crawford  and  for  some 
time  had  been  in  possession  of  the  Implement 
under  a  technical  contract  of  agency  which 
made  him  liable  for  wholesale  prices  of  ar- 
ticles sold  by  him.  At  a  time  when  he  was 
authorized  to  return  to  plaintiff  the  plow 
as  unsold  stock,  he  sold  it  and  shipped  it  to 
the  purchasers  and  so  notitled  plaintiff  by 
a  letter  in  which  he  requested  the  manufac- 
turer to  ship  directly  to  them  some  specifl- 
caUy  described  attachments.  The  substance 
of  the  defense  pleaded  is  that,  before  the 
plow  was  sold,  the  agency  had  been  termi- 
nated and  defendant  ordered  to  return  to 
plaintiff  the  stock  in  his  possession;  that 
the  goods  on  hand,  including  the  plow  in 
controveray,  were  prepared  for  shipment  to 
plaintiff;  that  before  they  were  In  fact  ship- 
ped, there  was  an  opportunity  to  sell  the 
plow  and  that  plaintifl,  upon  being  notified 
thereof,  directed  defendant  to  ship  to  the 
purchasers  such  parts  of  the  plow  as  were 
In  his  possession,  the  missing  parts  to  t>e 
shipped  directly  from  headquarters;  that  de- 
fendant followed  such  directions;  that  there- 
after plaintiff  took  charge  of  the  transac- 
tion, soit  experts  to  set  up  the  plow  and  to 


make  settlement  therefor ;  that  plaintiff  cred- 
ited defendant  with  a  return  of  the  plow. 
Tbe  trial  court  directed  a  verdict  in  favor 
of  plaintiff,  and  defendant  has  appealed. 

Defendant  concedes:  "The  only  real  ques- 
tion in  the  case  is  whether  or  not  there  was 
evidence  which  should  have  been  given  to 
the  Jury."  The  evidence  shows  without  con- 
tradiction that  with  the  exception  of  some 
attachments,  the  plow  was  in  the  hands  of 
defendant  as  plaintiff's  agent;  that  the  price 
to  the  agent  was  $342.50 ;  tltat  by  tbe  agent 
the  plow  was  shipped  from  Crawford  to  tbe 
purchasers;  tbat  he  directed  plaintiff  by 
letter  to  ship  to  them  the  necessary  attach- 
ments; that  the  purchasers  received  the  plow 
and  attachjnents  but  never  paid  for  them  or 
returned  them ;  that  plaintiff  never  received 
the  purchase  price;  and  that  the  property 
was  never  returned  or  tendered  back.  The 
correct  interpretation  of  the  contract  of  agen- 
cy and  of  letters  binding  defendant  is  tbat 
he  sold  the  goods  as  agent  Evidence  estab- 
lishing a  defense  without  varying  or  con- 
tradicting writings  by  which  defendant  is 
bound  lias  not  been  pointed  out  by  him.  Er- 
ror in  the  record  does  not  affirmatively  ap- 
pear. 

Affirmed. 

HAMER,  J.  (dissenting).  I  am  unable  to 
agree  with  the  majority  opinion  in  this  case. 
The  real  question  would  seem  to  t>e  whether 
there  was  evidence  which  required  a  submis- 
sion to  the  jury.  The  defendant  ran  a  retail 
establishment  at  Crawford,  Neb.  He  had  been 
the  agent  of  the  plaintiff.  He  had  received 
from  the  plaintiff  a  steam  plow.  He  'was  to 
s^  the  plow  as  the  agent  of  the  plaintiff. 
Before  the  plow  was  sold,  his  agency  seems  to 
have  terminated.  Before  tbe  plow  was  ship- 
ped, he  got  an  opportunity  to  sell  it  and  there- 
upon he  notified  the  plaintiff  concerning  such 
opportunity  and  received  directions  from  the 
plaintifl  to  ship  the  plow,  or  such  parts  of 
it  as  were  in  his  hands,  to  the  proposed  pur- 
chasers. He  shipped  such  parts  of  tbe  plow 
as  he  liad  to  Kendrick  &  Holllnrake.  They 
were  tbe  proposed  purchasers.  The  defend- 
ant claims  that  tbe  plaintifl  took  charge  of 
the  transaction;  that  it  sent  its  own  experts 
to  set  up  the  plow  and  to  make  settlement 
for  it;  and  that  the  defendant  never  had 
any  control  over  the  matter,  but  that  he  ship- 
ped the  plow  as  he  was  directed  to  by  the 
plaintiff.  In  the  brief  of  the  plaintiff  (ap- 
pellee), a  letter  is  copied  on  page  2.  It  is 
directed  to  the  plaintifl  company  before  its 
name  was  changed.  It  reads:  "We  have  a 
chance  to  dispose  of  a  part  of  the  steam  plow 
outfit  that  we  were  to  return  to  you.  We 
find  in  getting  this  plow  ready  to  load  that 
we  are  short  the  following  parts,  which  you 
will  kindly  rush  to  Kendrick  &  Holllnrake, 
Marsland,  Nebr.,  via  B.  &  H."  Then  there 
is  a  description  following  which  purports  to 
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contain  r  list  of  the  parta  of  the  plow  which 
the  defendant  did  not  have  and  also  certain 
details  abont  other  matters.  It  would  seem 
to  be  evident  that,  If  what  was  done  was 
done  nnder  the  specific  direction  of  the 
plaintiff,  then  the  defendant  Is  not  liable. 
The  defendant  McNalr  testified  that  he  was 
the  owner  of  his  business  at  Crawford  and 
that  he  look^  after  things  occasionally. 
There  seems  to  have  been  evidence  tending 
to  show  that  the  plow  was  sent  to  Marsland, 
or  at  least  such  parts  of  It  as  were  in  the 
hands  of  the  defendant,  and  that  the  plain- 
tiff sent  the  other  parts  direct  to  Marsland 
from  headqnartera  There  was  wrangling 
about  the  matter  and  considerable  corres- 
pondence showing  an  attempt  t()  settle.  In 
the  mind  of  the  writer  the  case  was  one 
eminently  proper  for  the  determination  of  a 
Jury.  The  question  Is  not  what  we  would  do 
as  Judges  If  the  case  had  been  submitted  to 
u&  The  Jury  should  have  been  allowed  to 
exercise  Its  peculiar  functions.  It  had  that 
right  over  and  above  the  court,  and  It  was 
no  part  of  the  duty  of  the  court  to  take  away 
from  the  Jury  Its  prerogative.  The  defendant 
was  entitled  to  have  the  Jury  express  their 
opinion. 

If  the  court  had  overruled  the  plaintiff's 
motion  for  a  directed  verdict  and  the  case  had 
been  submitted  and  the  Jury  had  found  for 
the  defendant,  there  would  have  been  evi- 
dence enough  to  sustain  the  verdict  That  Is 
one  of  the  ways  by  which  the  correctness  of 
the  ruling  of  the  trial  court  may  be  tested 
when  a  motion  for  a  directed  verdict  on  be- 
half of  the  plaintiff  is  sustained.  The  courts 
cannot  be  too  careful  In  protecting  the  rlghta 
of  Utigants.  One  of  their  rights  In  a  law 
case  is  a  submission  of  the  facts  to  a  Jui'y 
imder  proper  Instructions  of  the  court 


DAMRON  V.  NOBLES.    (No.  17,072.) 
(Supreme  Court  of  Nebraska.    Oct  31,  1913.) 

(ByUabui  hy  (ke  Court.) 

BASMa  (S  68*)— Biix  or  Sale— Reservation. 
A  written  bill  of  sale,  which  described  the 
property  sold  as  "all  of  tne  furniture  and  fur- 
oisbings  in  all  the  rooms  (except  room  No.  10, 
and  except  one  carpet  and  oae  bed)  on  the  sec- 
ond and  third  floors  of  the  building,  No.  229 
North  Eleventh  street,"  was  construed  by  the 
district  court  as  reseiVing  all  the  furniture  in 
room  No.  10,  and,  in  adcUtion  thereto,  reserv- 
ing a  carpet  and  bed  in  other  parta  of  the 
house,  that  the  only  ambiguity  was  in  the  iden- 
tification of  the  carpet  and  bed  so  reserved, 
and  to  which,  over  defendant's  objections,  the 
proof  was  limited  upon  the  trial.  Reld,  that 
under  the  oral  evidence  it  does  not  suffidently 
appear  that  the  holding  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  182,  184-186;  Dec  Dig.  f  68.*] 

Appeal    from    District   Court,    Lancaster 
County;    Cornish,  Judge. 
Action  by  Walter  J.  Damron  against  Mary 


B.  Nobles.    Judgment  for  plaintiff,  and  de- 
fendant appeals.    Afllrmed. 

T.  S.  Allen,  of  Lincoln,  for  appellant.  Fred 
0.  Foster  and  R.  H.  Hagelln.  botli  of  Lin- 
coln, for  appellee. 

REESE,  C.  J.  This  is  an  action  In  replev- 
in whereby  plaintiff  seeks  the  possession  of 
a  "brass  bed  and  one  carpet  a  green  Wilton 
rug,  12x16  feet,  of  the  value  of  $30."  It  te 
to  be  Inferred,  though  not  shown  by  the  rec- 
ord, that  the  suit  was  commenced  in  some 
of  the  courts  liavlng  Justice  of  the  peace  Ju- 
risdictioii,  and  taken  on  appeal  to  the  district 
court,  where  a  Jury  trial  was  had,  resulting 
in  a  verdict  and  Judgment  in  favor  of  plain- 
tiff.   Defendant  appeala  ' 

It  appears  from  the  record  before  as  that 
on  and  prior  to  the  29th  day  of  December, 
1909,    plaintiff    was    conducting   a    rooming 
house  in  the  city  of  Lincoln,  and  on  that  date 
consummated  a  sale  of  certain  of  the  furni- 
ture and  furnishings  therein  to  defendant 
A  bill  of  sale  was  prepared,  signed  by  plain- 
tiff and  his  wife,  and  delivered  to  defendant 
who,  on  the  1st  day  of  January  following 
took  possession.     The  property  sold    Is  de- 
scribed in  the  bill  of  sale  as  "all  of  the  fomi- 
ture  and  furnishings  in  all  the  rooms  (except 
room  No.  10,  and  except  one  carpet  and  one 
bed)  on  the  second  and  third  floors   of  the 
building,  No.  229  North  Eleventh  street,  Lin- 
coln, Nebraska,  together  with  the  sign  on  the 
front  of  said  building  as  set  out  in  the  In- 
ventory attached  hereto  and  made  a    part 
hereof    There  is  no  Inventory  attached  to 
the  contract  shown  in  the  record,  nor  is  there 
any  proof  as  to  the  floor  on  which  room  No. 
10  is  situated.    The  result  of  the  suit  hanga 
upon  the  construction  to  be  given  to  this  de- 
scription of  the  property  sold.    It  is  conceded 
by  both  parties  that  the  description  is  am- 
biguous.    By  reason  of  tliat  ambiguity  the 
parties  are  involved  in  this  suit  wMch  must 
be  a  losing  one  to  both.     It  is  claimed  by 
plaintiff  that  all  the  furniture  and  furnish- 
ings in  room  No.  10  are  reserved  to  plaintiff, 
and,  in  addition  thereto,  a  carpet  and  bed 
"on  the  second  and  third  floors"  of  the  baild- 
Ing,  while  it  la  Insisted  by  defendant  that  the 
contract  should  lie  so  construed  as  to  except 
only  the  carpet  and  bed  in  room  No.  10.    The 
trial  court  apparently  adopted  the  view  that 
there  was  no  ambiguity  in  the  provisions  re- 
garding the  contents  of  room  No.  10,  holding 
that  all  in  that  room  was  reserved,  that  there 
was  no  ambiguity  in  the  clause  reserving  a 
carpet  and  bed,  but  that  the  ambiguity  was 
as  to  which  particular  carpet  and  bed  were 
reserved.     The  Jury   were  instructed  "as  a 
matter  of  law  that  the  bed  and  carpet  sold 
would  be  one  not  contained  in  room  Na  10" ; 
that  they  were  to  determine  by  their  verdict 
"whether  the  bed  and  carpet  replevlned  are 
the  ones  agreed  upon  by  the  parties  as  the  ones 
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reserved  by  the  plaintiff" ;  that,  U  they  were, 
the  finding  should  be  In  hla  favor — thus  shat- 
tlng  out  all  defenses  except  that  one  question. 
Accepting  the  language  of  this  carelessly  and 
defectively  written  description  of  the  prop- 
erty intended  to  be  sold  as  that  which  is  to 
govern,  we  cannot  say  but  that  the  holding 
of  the  court  was  correct,  although  the  testi- 
mony was  conflicting.  On  the  day  preceding 
the  one  on  which  the  contract  was  executed, 
and  on  the  day  when  defendant,  with  plain- 
tiff, inspected  the  property  to  be  sold,  and 
when  the  alleged  reservation  was  first  orally 
made,  plaintiff  gave  written  instructions  to 
his  agents  to  sell  his  entire  holdings  in  the 
rooming  house,  saying:  "We  reserve  the 
furniture  in  the  room  now  occupied  by  us. 
Will  give  immediate  possession  on  delivery 
of  the  bill  of  sale,  and  receiving  tlie  $500,  and 
secured  papers  for  balance,"  etc.  The  price 
in  this  written  authority  was  $1,400,  and  the 
sale  was  made  for  $1,436.  The  reservation 
contained  In  this  written  authority  of  the 
room  occupied  by  plaintiff  referred  to  room 
Xo.  10,  and  no  other  or  different  one.  Tbis 
paper,  however,  was  excluded  by  the  court 
on  the  ground  tliat  it  was  sought  thereby  to 
vary  the  terms  of  the  contract  There  was 
no  error  in  tliis  ruling. 

While  the  writer  does  not  fully  agree  with 
the  holding  of  the  trial  court,  it  is  probable, 
all  things  considered,  that  the  court  did  not 
err,  and  that  the  Judgment  should  be  affirm- 
ed, which  is  done. 

Affirmed. 

BABNES,  FAWGETT,  and  HAMBB,  JX, 
not  sitting. 


CARR  &  NBFF  LUMBER  CO.  v.  KROGR 
(No.  17,353.) 

(Supreme  Court  of  Nebraska.    Oct  81,  1913.) 

(Svllabiu  ly  the  Court.) 

Mechanics'  Liens  (f  132*)— Tnne  vob  Fil- 

INO— Extension  . 

Where  a  tenant  in  June,  1909,  purchased 
under  aathority  previously  given  by  his  land- 
lord material  for  the  erection  of  a  barn,  and 
the  repair  of  a  bouse  and  fence  apon  the  land- 
lord's property,  which  material  was  furnished 
in  that  month,  the  fact  that  in  the  latter  part 
of  September  the  landlord  aatborized  the  pur- 
chase of  other  material  to  be,  and  which  was, 
used  in  making  a  potato  cellar  does  not  oper- 
ate to  extend  the  time  for  filing  a  lien  for  the 
material  furnished  in  June  to  four  months  from 
the  last  delivery  under  the  September  contract 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Lient,  Cent  Dig.  S{  190,  192-207;  Dec.  Dig.  | 
132.*] 

Api>eal  from  District  Court,  Morrill  Coun- 
ty; Grimes,  Judge. 

Action  by  the  Carr  &  Neff  Lumber  Com- 
pany against  Peter  Krogh.  From  Judgment 
for  plalntitt,  defendant  appeals.  Modified 
and  afDrmed. 


Williams  &  Williams,  of  Bridgeport,  for  ap- 
pellant O.  J.  Hunt,  of  Bridgeport,  for  ap- 
pellee. 

LETTON,  J.  Action  to  foreclose  mechan- 
ic's lien.  The  petition  alleges  that  between 
June  12,  1909,  and  November  8,  1909,  the 
plaintiff  under  a  verbal  contract  delivered  to 
defendant  certain  building  material  to  be 
used  in  the  coastruction  and  repair  of  a 
dwelling  house,  bam,  potato  cellar,  and  other 
buildings  upon  defendant's  premises;  that  a 
lien  was  duly  filed  within  four  months  of  the 
time  of  furnishing  the  materiaL  An  itemized 
account  is  attached  to  the  petition.  The  de- 
fendant denies  that  he  ever  bought  or  order- 
ed of  plaintiff,  or  tliat  he  was  ever  furnished, 
any  lumber  or  building  material  of  any  kind 
prior  to  the  28th  of  September,  1909,  but  ad- 
mits that  the  material  alleged  to  have  been 
purchased  from  that  time  to  November  8, 
1909,  inclusive,  was  sold  and  delivered  to 
him.  He  admits  -the  filing  of  the  lien,  and 
pleads  that  be  was  then  indebted  to  plaintiff 
in  the  sum  of  $97.70,  which  he  has  since  fully 
paid.  The  real  controversy  seems  to  be  as 
to  whether  the  purchase  of  the  items  furnish- 
ed before  September  28th  was  authorized  by 
the  defendant  It  is  undisputed  that  the  ma- 
terial furnished  was  used  in  making  improve- 
ments upon  defendant's  farm.  The  testimony 
shows  that  plaintiff  furnished  the  material 
at  the  request  of  one  Farmer,  who  was  de- 
fendant's lessee.  Farmer  testifies  that  at  the 
time  he  leased  the  land  Krogh  directly  au- 
thorized him  to  procure  the  material  used  in 
building  the  bam  and  repairing  the  bouse  and 
fences  upon  the  farm.  These  items  were  all 
furnished  in  June,  1909.  This  is  corroborat- 
ed by  other  witnesses,  who  testified  with  re- 
spect to  admissions  made  by  Mr.  Krogh  that 
he  had  told  Farmer  that  he  would  stand  good 
for  the  luml>er  and  material  he  got  that  was 
necessary  to  use  on  the  place  There  is  other 
testimony  that  when  presented  with  a  bill 
for  the  whole  amount  of  material  furnished 
he  said:  "That  Is  all  right ;  he  had  given  Mr. 
Carter  an  order  for  some  lumber,  and  when 
be  got  through  with  it,  he  would  settle  the 
whole  thing."  While  denying  authority  to 
Farmer  to  buy  the  specific  items  in  the  bill, 
Krogh  himself  testifies:  "I  did  teU  Mr.  Wig- 
gins at  that  time  that  I  had  told  Mr.  Farmer 
I  would  pay  for  all  the  lumber  he  bad  order- 
ed that  was  necessary  on  the  place."  There 
seems  to  be  no  dispute  but  that  all  material 
ordered  was  used  upon  the  farm.  The  only 
other  matter  that  is  in  controversy  is  wheth- 
er the  material  furnished  In  June  was  fur- 
nished under  a  separate  contract  from  that 
furnished  in  September.  If  so,  then  the  pur- 
ported lien  filed  upon  the  premises  was  filed 
more  than  four  months  after  the  furnisliing 
of  the  material,  and  is  therefore  void. 

While  we  agree  with  the  district  court  up- 
on conflicting  evidence  that  the  purchase  of 
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the  material  In  June  was  authorized  by  Mr. 
Krogh,  still  we  find  no  evidence  In  the  record 
that  authority  was  then  given  to  Farmer  to 
purchase  material  for  the  imtato  cellar.  The 
undlsimted  testimony  shows  the  material  for 
the  house,  bam,  and  fence  was  all  that  was 
embraced  in  the  June  contract.  This  being 
80,  we  are  of  opinion  that  the  four  months' 
time  in  which  to  file  a  lien  for  the  June  bill 
expired  before  December  31,  1909,  when  the 
lien  was  filed,  and  that  the  court  erred  in 
holding  that  a  lien  attached  for  the  amount 
of  the  June  bill,  since  all  other  items  are 
shown  to  have  been  paid. 

The  judgment  and  decree  of  the  district 
conrt  is  therefore  modified  by  setting  aside 
that  portion  which  finds  that  plaintiff  is  en- 
titled to  a  lien  upon  the  premises,  but  in  all 
other  respects  the  Judgment  is  aflbmed.  All 
costs  In  this  court  taxed  to  appellee. 

REESE,  C.  J.,  and  BARNES  and  UAlfEB, 
JJ^  not  sitting. 


DAVIS  V.  CLARE.    (Na  17.1440 
(Supreme  (»urt  of  Nebraska.    Oct.  81,  1918.) 

(tivllabut  iy  (A«  Court.) 

Appbai,  and  Ebbob  ({  1002*)— Rkticw— Oon- 

ixjCTiNO  Evidence. 

When  the  trial  court,  withont  objectioii, 
8u)>mit8  the  case  to  the  jury  upon  one  question 
of  fact  involved  in  the  issues,  and  the  evidence 
upon  the  question  so  submitted  Ib  substantially 
conflicting,  a  general  verdict  of  the  jury  wiU 
not  be  set  aside  upon  appeal  to  this  court  un- 
less the  finding  upon  the  issue  so  submitted  is 
clearly  wrong. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ((  3935-3937;  Dec.  Dig.  { 
1002.*] 

Appeal  from  District  Cioiirt,  Morrill  Cionn- 
ty ;  Grimes,  Judge. 

Action  by  Henry  J.  Davis  against  Henry  E. 
Clark.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

O.  J.  Hunt,  of  Bridgeport,  for  appellant 
Williams  &  Williams,  of  Bridgeport,  for  ap- 
pellee. 

SEDGWICK,  J.  This  action  was  begun  in 
the  county  court  and  afterwards  appealed  to 
the  district  court  for  MorriU  county.  The 
plaintiff  alleged  that  he  sold  one  of  his  cows 
to  a  butcher  for  $26,  and  afterwards  the  de- 
fendant claimed  to  be  the  owner  of  the  cow, 
and  by  reason  of  the  threats  of  the  defendant 
the  plaintiff  did  pay  to  the  defendant  the  sum 
of  $50  under  duress  and  asked  for  a  judg- 
ment for  the  $50  and  interest  The  defendant 
alleged  that  the  cow  in  question  was  his  and 
denied  the  allegation  that  plaintiff  paid  the 
money  under  duress.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $50  and 
interest,  and  judgment  was  rendered  there- 
on, from  which  the  defendant  has  appealed. 

There  was  a  large  amount  of  evidence  in- 


troduced on  both  Bides,  and  apparently  with- 
out objection,  as  to  the  ownership  of  the  cow.  | 
This  evidence  appears  not  to  be  conclusive  ' 
either  way.  The  witnesses  for  the  plaintiff 
are  quite  positive  and  identify  the  cow  as 
his.  The  witnesses  for  the  defendant  are 
equally  positive  and  identify  the  cow  as  the  i 
property  of  the  defendant  The  parties  both  | 
kept  other  stock,  and  It  appears  that  It  was 
not  unnsnal  tor  the  animals  to  stray  from  one 
herd  to  another,  so  that  the  parties  reUed 
principally  upon  the  brand  for  identification 
of  the  animal.  After  this  animal  had  been  I 
slaughtered  many  witnesses  examined  the 
lilde,  and  about  an  equal  number  on  each  side 
testified  positively  to  the  brand.  The  ques- 
tion was  whether  the  brand  which  they  found 
was  an  "H"  or  a  "4."  It  appears  tliat  the 
county  judge  and  another  officer  had  careful- 
ly examined  the  hide  upon  the  trial  In  the 
connty  court,  and  they  testified  that  It  was 
Impossible  to  tell  whether  the  brand  was  an 
"H"  or  a  "4."  These  witnesses  wen  disin-  , 
terested,  and  their  evidence  upon  this  point 
was  undoubtedly  reliable.  It  appears,  thai, 
that  as  to  the  ownership  of  the  animal  the 
evidence  is  in  doubt,  and  the  question  is  ap- 
parently incapable  of  solution.  Such  ques- 
tions have  more  than  once  resulted  in  almost 
interminable  litigation,  with  loss  to  both  par- 
ties. The  court  instructed  the  jury  that  "the 
question  as  to  who  was  the  owner  of  the  ani- 
mal in  question,  the  plaintiff  or  the  defend- 
ant, is  not  an  issue  in  this  case."  It  appears 
that  the  parties  so  considered  it,  and  no 
objection  was  taken  to  this  instruction,  and 
no  modification  or  explanation  asked  for, 
although  the  evidence  is  mainly  directed  to 
the  question  of  ownership.  They  have  not 
required  the  jury  to  consider  the  ownership 
of  the  property  as  bearing  upon  the  good  faitlk 
or  want  of  good  faith  of  the  respective  par- 
ties. They  have  tried  and  submitted  the  case 
upon  the  sole  question  as  to  wliether  the 
plaintiff  paid  the  $50  to  the  defendant  to 
avoid  arrest.  The  court  and  the  parties  no 
doubt  considered  tliat  it  would  be  impossible 
to  determine  satisfactorily  the  ownership  of 
the  property,  and  that  equity  under  such  cir- 
cumstances is  with  the  party  in  possession 
and,  in  order  to  have  a  speedy  end  to  such 
unprofitable  litigation,  made  the  result  de- 
pend upon  the  simple  question  whether  the 
plaintiff  paid  defendant  the  $50  as  a  volun- 
tary payment  on  his  part  or  to  avoid  arrest 
and  litigation.  Upon  this  question  the  evi- 
dence is  very  conflicting.  Mr.  Hunt  and  oth- 
er apparently  fair  and  competent  witnesses 
testified  to  facts  indicating  that  the  plaintiff 
was  convinced  that  he  had  made  a  mistake 
in  selling  the  defendant's  cow  and  on  that 
consideration  paid  the  $50  rather  than  be- 
cause he  was  afraid  of  arrest  On  the  other 
hand,  many  witnesses  testified  to  facts  Indi- 
cating that  the  plaintiff  paid  the  money  solely 
for  the  purpose  of  avoiding  an  unjust  prose- 
cution. 
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We  cannot  determine  this  controverted 
question  of  ta.ct  as  an  original  qnestlon, 
but,  the  evidence  being  substantially  con- 
flicting, we  are  controlled  by  the  verdict  of 
the  Jury,  and,  as  the  result  of  this  litigation 
was  ipade  to  depend  upon  this  question  of 
fact,  the  Judgment  of  the  district  court  la 
aflSrmed. 

BARNBS,  FAWCMrr,  and  HAMEB,  JJ., 
not  Bitting, 


VAN  HOVE  T.  VAN  HOVE  et  al. 

(No.  17,254.) 

(Snpreme  Court  of  Nebraska.    Oct  31,  1913.) 

(Byttainu  by  the  Court.) 

1.  BaSTABDS    a    12*)  —  LXOITIUATION  —  Mab- 
BIAQK. 

One  not  the  father  of  an  Illegitimate  child 
does  not  make  such  child  his  heir  by  marrying 
the  child's  mother  and  signing  the  marriage 
record  in  which  it  is  recited  that  the  "husband 
and  wife  agreed  taking  as  their  lawful  children 
and  to  recognize  them  as  such,"  naming  the 
said  diild  with  other  illegitimate  children  of 
the  woman. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Gent.  Dig.  {{  14,  15;  Dec.  Dig.  {  12.*] 

2.  Bastabdb   ({  13*)  —  Leoitimatioh  —  Mab- 

BIAOK. 

The  father  of  an  illegitimate  child  may 
make  such  child  his  heir  by  marriage  with  the 
child's  mother  and  adopting  such  child  into  his 
family,  but,  where  the  child  is  20  years  of  age, 
sending  such  child  money  with  which  to  pay 
passage  from  a  forei^  country  and  allowing 
him  to  live  in  the  family  for  a  short  time  there- 
after is  not  adopting  him  into  the  family,  with- 
in the  meaning;  of  section  4931,  Cobbey'a  Ann. 
St.  1011.  It  IB  not  necessary  to  decide  in  this 
case  whether  said  section  applies  to  any  other 
than  the  father  of  the  lUegitmiate  child. 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  {{  16,  17;  Dec.  Dig.  {  13.*] 

Appeal  from  District  Court,  Boyd  County ; 
Westover,  Judge. 

Action  by  Eugene  Van  Hove  against  Maria 
Leonla  Van  Hove  and  others.  From  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

D.  A.  Harrington,  of  Bntte^  and  Albert  & 
Wagner,  of  Columbus,  for  appellant  M.  F. 
Harrington,  of  O'Neill,  and  Mapes  &  Hazen, 
of  Norfolk,  for  appellees. 

SEDGWICK,  J.  The  plaintiff  seeks  to  es- 
tablish an  interest  in  certain  real  estate  as 
the  heir  of  August  Van  Hove,  deceased.  The 
district  court  for  Boyd  county  dismissed  his 
case,  and  he  has  appealed.  He  was  the  Il- 
legitimate son  of  Maria  Leonla  Audenaerd, 
a  citizen  of  Belgium,  who  intermarried  with 
August  Van  Hove  in  Belgium  in  1887;  the 
plalntift  then  being  seven  years  of  age. 
There  were  then  two  other  illegitimate  chil- 
dren of  his  mother,  one  of  whom  died  in  in- 
fancy and  the  other  was  brought  to  this  coun- 
try by  Mr.  and  Mrs.  Van  Hove  soon  after 
their  marriage.    OChey  have  since  resided  in 


this  country  and  two  children  have  been  bom 
to  them  since. 

[1]  The  contention  is  that  the  plaintiff  has 
been  mia.de  an  heir  of  August  Van  Hove  under 
section  4931,  Ann.  St  1011.  The  record  of 
the  marriage  in  Belgium  recites  that  "the 
above-named  husband  and  wife  agreed  tak- 
ing as  their  lawful  children,  and  to  recog-^ize 
them  as  .such,  E!ugene  Audenaerd.  bom  at 
Slnay,  the  0th  of  March,  1880."  The  record 
appears  to  have  been  signed  by  August  Van 
Hove,  and  it  is  contended  that  this  satisfied 
the  statute  which  provides:  "Every  illegiti- 
mate child  shall  be  considered  as  an  heir  of 
the  person  who  shall,  in  writing,  signed  in 
the  presence  of  a  competent  witness,  have 
acknowledged  himself  to  be  the  father  of 
such  child."  Ann.  St  1011,  S  4031.  This  rec- 
ord la  clearly  insufficient  for  that  purpose. 
Llnd  T.  Burke,  56  Neb.  785,  77  N.  W.  444; 
Moore  V.  Flack,  77  Neb.  52,  108  N.  W.  143. 

[2]^alntlff  remained  in  Belgium  until  he 
was  about  20  years  of  age  and  then  came  to 
this  country  and  lived  for  a  short  time  in 
the  family  of  August  Van  Hove,  who  sent 
money  to  pay  plaintiff's  passage  to  this  coun- 
try. Plaintiff's  passport  described  him  as 
son  of  Van  Hove.  The  evidence  is  that  plain- 
tiff was  not  the  natural  son  of  Van  Hove, 
and,  even  If  be  was,  the  circumstances  are 
far  short  of  establishing  that  Van  Hove 
Adopted  him  into  his  family,  within  the  mean- 
ing of  said  section  4931.  Under  the  laws  of 
Belgium  which  are  shown  in  the  record,  it 
does  not  appear  easier  to  establish  heirship 
in  such  cases  than  under  our  statutes.! 

The  Judgment  of  the  district  court  is  clear- 
ly rl^t  and  is  affirmed. 

REESE,  C.  J.,  and  LETTON  and  HABIDR, 
JJ.,  not  sitting. 


BRYANT  T.  BDNTAN.    (No.  17,12B.) 
(Snpreme  Court  of  Nebraska.    Oct  31,  1913.) 

(Byttabut  by  the  Oourt.) 

I.'Attobnet   and    Client   (§  168*)— Aotior 

fob  coupenbation — evidence. 

In  an  action  by  an  attorney  at  law  to  re- 
cover for  services  rendered  in  the  defense  of 
defendant's  son,  who  was  tried  upon  a  charge 
of  felony,  there  being  evidence  tending  to  prove 
that  defendant  employed  and  undertook  to  p^ 
plaintiff  for  his  services,  evidence  that  plaintiff 
knew  when  he  entered  upon  the  employment 
that  defendant's  "financial  condition  was  good." 
and  that  the  son  "was  financially  insolvent"  Is 
competent 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  ff  368-372;  Dec.  Dig.  | 
166.*] 

2.  Attobnet  and  Cuent  (J  166*)  — Aonoir 
»0B  Compensation— Evidence— Defense. 
If  in  such  case  plaintiff  testifies  that  be- 
fore he  undertook  the  employment  the  defend- 
ant told  him:  "There  will  be  no  fancy  attorney 
fee  paid,"  and  "I  will  have  the  attorney  fee 
to  pay ;  Charlie  (the  son)  has  nothing" — and 
the  defendant  testifies,  admitting  a  part  of  the 
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language  so  attributed  to  him,  the  defendant's 
testimony  that  "I  did  not  at  that  time  promise 
to  pay  him"  will  l>e  regarded  aa  defendant's 
construction  of  the  words  used  by  him  and  not 
as  a  denial  tiiat  he  nsed  them. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,   Cent  Dig.    H  868-372;    Dec.  Dig.  | 

8.  Attorney  and  Cuewt  (J  166*)— Action  fob 

CoMPBNaATioN— Evidence— Defense. 

If  the  defendant  made  statements  to  the 
plaintiff  which,  under  the  circumstances,  might 
reasonably  be  construed  to  amount  to  his  em- 
ployment of  the  plcdntiff,  the  defendant's  fur- 
ther statements  in  the  same  connection  that: 
"I  didn't  want  him  in  the  case  jpersonallj,  my- 
self; I  didn't  want  him.  I  said  Charlie  (the 
son)  wanted  him  all  right" — should  not  be  con- 
strued as  a  denial  that  the  defendant  employed 
plaintiff  to  defend  defendant's  son  because  the 
son  wanted  him  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {{  368-372;  Dec  Dig.  { 
166.*] 

4.  Attobnet  and  Client  (J  166*)— AonoN 

TOR  Compensation— Evidence. 

Evidence  tending  to  show  that  plaintiff 
agreed  to  accept  the  same  fee  that  his  asso- 
ciate counsel  had  accepted  is  not  considered, 
since  there  is  no  evidence  tending  to  show  that 
plaintiff  has  been  paid  the  same  amount  as  was 
paid  his  associate,  and  such  agreement,  if  prov- 
ed, would  not  therefore  justify  the  general  ver- 
dict for  defendant 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  368-372;  Dec.  Dig.  { 
166.»] 

Appeal  from  District  Court,  Cedar  County; 
Graves,  Judge. 

Action  by  Wilbur  F.  Bryant  against  Jared 
Runyan.  From  Judgment  for  defendant, 
plaintiff  appeals,  and  on  his  death  the  ac- 
tion was  revived  in  the  name  of  his  widow, 
Sarah  Runyan.    Reversed  and  remanded. 

R.  J.  Millard,  of  Hartington,  for  appellant 
B.  Ready,  of  Hartington,  and  Mockett  &  Pe- 
terson, of  Lincoln,  for  appellee. 

SEDGWICK,  J.  The  plaintiff  brought  this 
action  to  recover  a  balance  alleged  to  be  due 
him  for  services  as  attorney  at  law  in  the  de- 
fense of  the  defendant's  son,  who  was  prose- 
cuted upon  a  charge  of  assault  with  intent 
to  murder.  The  Jury  In  the  district  court 
for  Cedar  county  found  a  verdict  for  the 
defendant,  upon  wliicta  Judgment  was  enter- 
ed, and  the  plaintiff  has  appealed. 

[2, 3]  The  plaintiff  testified  in  his  own 
behalf,  showing  somewhat  in  detail  the  ser- 
vices rendered  by  Iiim  in  the  criminal  prose- 
cution against  the  defendant's  son,  and  tes- 
tlfled  that  the  services  rendered  by  him  were 
of  greater  value  tlian  the  amount  sued  for. 
This  testimony  is  not  denied.  The  plaintiff 
also  testified  that  shortly  before  the  trial  of 
the  criminal  case  he  bad  an  interview  with 
the  defendant,  in  which  the  plaintiff  wanted 
to  continue  the  criminal  case  over  the  term 
and  the  defendant  objected  to  its  being  con- 
tinued.   The  defendant  wanted  an  immediate 


trial,  but  the  son,  who  was  bdng  prosecuted, 
was  Indifferent  about  it,  and  in  that  conver- 
sation the  defendant  said  to  tlie  plaintiff: 
"There  will  be  no  fancy  attorney  fee  paid," 
and  "I  will  have  the  attorney  fee  to  pay; 
Cbairlie  (the  son)  has  nothing."  The  defend- 
ant was  also  a  witness  in  the  case,  and  in 
his  testimony  referred  to  the  same  conversa- 
tion; admitted  that  he  told  the  plaintiff  that 
there  was-  not  going  to  be  any  fancy  at- 
torney fee  paid  to  any  one,  and  testified:  "? 
did  not  at  that  time  promise  to  pay  him." 
He  did  not  deny  that  he  stated  to  the  plain- 
tiff, as  the  plaintiff  testlfled:  "I  wlU  have 
the  attorney  fee  to  pay;  Charlie  has  nothing" 
— but  seems  to  have  construed  this  as  not  be- 
ing a  direct  promise  to  pay  him.  The  defend- 
ant also  testified  that  he  told  the  plaintiff 
that:  "I  didn't  want  him  In  the  case  person- 
ally, myself;  I  didn't  want  him.  I  said 
Charlie  wanted  him  all  right"  He  now  asks 
to  have  this  language  construed  as  meaning 
that  he  himself  was  not  to  pay  the  plaintUt, 
but  Cliarlie  was  to  pay  him.  In  the  light 
of  the  other  evidence  it  would  seem  rather  to 
be  properly  construed  that  he  was  willing  to 
pay  the  plaintiff  for  the  services  simply  be- 
cause Charlie  wanted  him,  and  not  because 
he,  this  defendant  himself,  thought  it  was 
advisable  to  employ  him. 

[1]  The  plaintiff,  while  upon  the  witness 
stand,  offered  to  prove  that  he  knew  at  the 
time  he  undertook  the  employment  that  the 
son  was  financially  insolvent,  and  was  also 
acquainted  with  the  financial  standing  of  the 
defendant  in  the  case,  and  knew  that  his 
financial  condition  was  good.  This  evidence 
was  objected  to  and  was  excluded  by  the 
court  The  evidence  should  have  been  admit- 
ted, and.  In  connection  with  other  evidence 
in  the  case,  as  the  case  then  stood,  would 
have  required  a  verdict  for  the  plalntiir. 
There  was  no  substantial  defense  to  the 
plalntUTs  claim. 

[4]  There  was  some  evidence  teiding  to 
show  that  the  plaintiff  agreed  to  accept  the 
same  fee  that  his  associate  counsel  had  ac- 
cepted, and  his  associate  counsel  accepted  a 
less  amount  than  the  amount  sued  for.  This 
issue  is  not  very  fully  presented,  and  Its  im- 
portance Is  not  considered  here  because  the 
evidence  does  not  tend  to  show  that  the 
plaintiff  has  already  received  the  same  com- 
pensation as  received  by  his  associate  coun- 
sel. 

While  the  action  was  pending  in  this  court 
the  defendant  died,  and  the  action  was  reviv- 
ed against  his  widow,  Sarah  Runyan. 

The  Judgment  of  the  district  court  is  there- 
fore reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

BARNES,  FAWCBTTT,  and  HAMBR,  W, 

not  sitting. 
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DCKK  ▼.  GBAHAM. 
CSupreme  Court  of  Iowa.    Not.  14,  1913.) 

1.  Pleadino   (§   lee*)— Reply— Nbcmsitt  — 
^FTiBiiATiYS  Defenses. 

By  operation  ot  law  affirmatiye  defenses 
pleaded  in  an  answer  stand  denied. 

CEd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  321%-328;   Dec.  Dig.  {  166.*] 

2.  Appeal  and  Ebbob  ({  927*)  —  Pbesuuf- 

TIONB— DiBEOTBD    VeBDICT. 

On  appeal  from  a  directed  yerdict  for  the 
plaintiff,  the  facts  will  be  taken  in  the  form 
most  favorable  to  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2912,  2917,  3748,  3758, 
4024  ;    Dec  Dig.  i  927.*] 

3.  Bbokebs  (§  88*)— AcTioiT  fob  Coicpenba- 
TioN— Questions  fob  Jubt. 

In  a  broker's  action  to  recoyer  a  commia- 
Bion  for  the  exchange  of  real  property,  where  de- 
fendant relied  upon  and  gave  evidence  of  an 
agreement  collateral  to  the  contract  procured  by 
plaintiff,  held,  on  the  evidence,  that  it  was  for 
the  jury  to  say  what  the  contract  for  commis- 
Bions  was  as  to  whether  it  was  conditional  on 
the  exchange  being  completed,  and  if  found  to 
be  conditional,  as  defendant  claimed,  then  to  find 
-whether  the  exchange  went  through,  and  if  it 
did  not  whether  the  failure  to  close  it  was  due 
to  defendant's  fault,  and  to  say  also  whether  the 
abandonment  of  the  exchange  was  due  to  de- 
fendant's fanlt  or  neglect. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  §S  121,  123-130;    Dec.  Dig.  §  88.*} 

4.  Evidence  (|  121*)— Res  Gebia— Exchange 

OP  Pbopebtt. 

In  an  action  to  recover  a  broker's  commis- 
Bion  for  the  exchange  of  real  property  for  a 
Bttick  of  goods,  evidence  as  to  what  was  said  and 
done  at  the  time  of  the  invoice  by  the  parties, 
and  as  to  the  reason  for  the  abandonment  of  the 
contract  for  excbaiKe,  to  the  effect  that  no  trade 
bad  been  completed,  was  admissible  as  part  of 
the  res  gestae  of  the  transaction  between  defend- 
ant and  such  other  party. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  »  303,  307-338,  1117,  1119;  Dec. 
Dig.  {  121.*] 

5.  Bbokebs    (§   64*)— Compensation   —   De- 
fault OB  Refusal  of  Pbincipal. 

The  owner  of  land  cannot  defeat  a  broker's 
right  to  a  commission  by  refusing  to  enforce  his 
contract  against  the  buyer,  or  by  voluntarily  re- 
leasing the  buyer  from  his  agreement;  but  he 
is  not  required  to  complete  a  conditionaJ  con- 
tract made  by  the  broker,  where  the  buyer  fails 
to  meet  the  conditions,  or  is  gnilty  of  fraud  in 
procuring  them. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent 
Dig.  iS  67,  97;  Dec  Dig.  {  64.*] 

6.  Bbokebs  (§  85*)— Action  fob  Cokhissions 
— Evidence. 

In  a  broker's  action  for  a  commission  for 
the  exchange  of  land  for  a  stock  of  goods,  evi- 
dence as  to  the  nature  of  the  exchange,  directed 
to  the  value  of  the  goods  and  to  the  reasons  for 
the  failure  to  complete  the  exchange,  was  rele- 
vant and  competent 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  iS  106-115;  Dec  Dig.  \  85.*] 

Appeal  from  District  Conrt,  Wapello  Coun- 
ty ;   F.  M.  Hunter,  Judge. 

Action  at  law  to  recover  a  commisBion  for 
the  sale  of  real  estate.  Defendant  denied  the 
contract  pleaded  by  plaintiff;  alleged  an- 
other agreement  and  a  failure  of  plaintiff  to 
comply  with  the  terms  thereof.    Upon  the  Is- 


sues Joined,  the  case  was  tried  to  a  jury,  re- 
sulting In  a  directed  verdict  for  plaintiff, 
and  defendant  appeals.    Bevereed. 

A.  W.  Enoch,  of  Ottumwa,  for  appellant 
Gllmore  &  Moon  and  F.  6.  Orelup,  all  of 
Ottumwa,  for  appellee. 

DEEMBR,  J.  In  his  petition,  plaintiff  al- 
leged In  substance  that  at  the  oral  request  of 
defendant  he,  plaintiff,  undertook  to  procure 
a  purchaser  for  defendant's  farm,  consist- 
ing of  172  acres  in  Wapello  county,  or  to  pro- 
cure some  one  who  was  willing  to  exchange 
other  property  for  the  farm;  that  it  was 
agreed  between  him  and  the  defendant  that 
he,  plaintiff,  should  have  as  his  commlBSion 
a  sum  equal  to  2  per  cent  of  the  amount 
"brought  by  such  farm  In  such  sale  or  ex- 
change," such  being  the  usual  and  customary 
commission  for  services  of  that  nature  and  a 
reasonable  sum  for  such  services.  Plaintiff 
also  alleged  that  on  May  15,  1911,  he  procur- 
ed a  purchaser  who  was  wllUng  to  exchange 
properties  with  the  defendant,  and  who  did 
In  fact  enter  into  a  written  contract  for  the 
exchange  of  bis  farm,  the  valuation  thereon 
being  placed  at  $23,220,  and  he  asked  judg- 
ment for  the  sum  of  ^64.40.  Defendant  de- 
nied the  alleged  agreement,  but  admitted  that 
he  entered  into  a  written  contract  of  ex- 
change with  one  Crew  for  his  farm,  but  aver- 
red that  the  contract  was  never  carried  out 
or  fulfilled,  and  said  that  the  parties  did 
not  in  fact  come  to  any  agreement  He  aver- 
red that  whatever  contract  he  had  with 
plaintiff  was  conditional  upon  a  completed 
sale  or  exchange,  and  that  as  a  matter  of 
fact  no  contract  of  either  sale  or  exchange 
was  ever  made  or  executed.  He  also  aver- 
red: "•  •  •  That  the  written  contract 
between  himself  and  one  A.  B.  Crew  was  in- 
complete ;  that  In  addition  to  the  same  there 
was  a  collateral  agreement  both  before  and 
after  the  same  was  entered  Into;  that  the 
said  stock  of  goods  of  the  said  A.  B.  Crew 
referred  to  In  said  written  contract,  Includ- 
ing the  fixtures,  would  not  amount  to  more 
than  $10,000,  and  that  before  the  Invoice  was 
completed  it  was  ascertained  that  the  fix- 
tures, which  were  represented  to  him  to  be 
of  the  value  of  not  more  than  $590,  amounted 
to  $890,  and  that  the  stock  of  goods  would 
amount  to  more  than  $13,000;  that  all  of 
the  statements  made  with  reference  to  the 
amount  thereof  by  the  said  A.  B.  Crew  to  the 
defendant  were  false  and  fraudulent,  and 
known  to  be  so  by  the  said  A.  B.  Crew  at 
the  time  they  were  made;  that  said  facts 
were  ascertained  before  said  Invoice  was 
completed,  and  said  A.  B.  Crew  voluntarily 
rescinded  said  contract,  and  admitted  that 
the  statements  he  made  with  reference  to 
the  value  thereof  were  false  and  tmtrue,  and 
the  defendant  says  that  they  were  made  for 
the  purpose  of  and  intended  to  deceive  and 
defraud   this   defendant;    that   when    said 


*For  otlier  casai  see  same  topic  and  section  N1}MBBR  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indsze* 
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facts  were  so  ascertained  said  contract  waa 
reaclnded  by  the  said  A.  B.  Crew,  and  held 
for  naught;  that  all  of  the  said  facts  and 
circumstances  as  recited  herein  were  known 
to  the  said  H.  E.  Duke,  who  then  afterwards 
traded  said  stock  of  goods  to  one  Andrew 
Lames,  as  he  Is  Informed." 

(1]  By  operation  of  law  the  afflrmatlTe 
defenses  pleaded  In  the  answer  were  denied. 
Such  were  the  Issues  upon  which  the  case 
was  tried,  and  at  the  conclusion  of  aU  the 
testimony  the  trial  court  directed  a  verdict 
for  the  plaintiff  in  the  amount  claimed  by 
dim. 

The  appeal  is  from  this  ruling,  and  It  is 
contended  for  appellant  that  the  trial  court 
was  in  error  In  not  submitting  the  Issues,  or 
some  of  them,  made  by  the  pleadings  to  a 
jury.  That  the  exact  propositions  argued  may 
be  fully  understood,  we  here  quote  from  ap- 
pellant's brief,  as  follows:  "There  are  four 
propositions  In  this  case,  all  of  which  should 
have  been  submitted  to  the  Jury,  viz.:  Wheth- 
er or  not  an  enforceable  contract  was  ob- 
tained by  the  plaintiff  and  on  the  terms  pre- 
scribed by  the  agent's  principal.  Second. 
Whether  or  not  a  contemporaneous  oral 
agreement  and  collateral  oral  contract,  made 
both  before  and  after  the  written  contract 
was  entered  Into,  should  have  been  construed 
altogether  as  one  and  the  same  transaction. 
Third.  Whether  or  not  an  oral  contract  be- 
tween the  plaintiff  and  defendant  for  commis- 
sion was  not  conditional  and  dependent  up- 
on an  actual  exchange  of  property  between 
the  contracting  parties,  to  wit,  A.  B.  Crew 
and  Charles  W.  Graham,  before  it  was  a 
completed  sale  or  exchange.  Fourth.  Wheth- 
er or  not  defendant  was  to  have  2  per  cent, 
commission  or  $1  an  acre,  or  whether  the 
plaintiff  and  defendant  ever  came  to  any 
agreement  as  to  what  the  commission  was  to 
be.    •    •    •" 

[2]  In  order  to  solve  these  propositions, 
or  some  of  them,  it  is  necessary  to  recite  the 
facts,  and  these  must  be  in  the  form  most 
favorable  to  defendant  Plaintiff  is  a  real 
estate  agent,  residing  In  Ottumwa,  Iowa,  and 
one  Dewey  Smith  was  also  a  real  estate 
agent,  doing  business  at  the  same  place,*  and 
in  the  transaction  here  in  question  acted  for 
the  purchaser,  or  the  supposed  purchaser, 
Crew.  Plaintiff,  defendant,  and  Smith  went 
to  Richland,  Iowa,  where  Crew  resided  and 
had  a  stock  of  general  merchandise,  which 
he  was  willing  to  trade  for  lands.  While  ne- 
gotiations were  in  progress,  plaintiff  said 
something  about  a  commission  if  a  trade  was 
made,  and  defendant^  asked  plaintiff  how 
much  it  would  be,  to  which  plaintiff  respond- 
ed 2  per  cent  Defendant  remarked  that 
this  was  too  much;  but  plaintiff  said,  "I 
made  a  good  deal,  and  I  put  the  land  In  at 
$135  per  acre,  and  you  will  have  to  pay  me 
2  per  cent ;"  and  defendant  then  said,  "Well, 
I  will  have  to  pay."  This,  according  to  the 
testimony,  was  Just  before  a  written  contract 


between  defendant  and  Crew  was  drawn  up, 
and  it  is  also  shown  that  defendant,  although 
complaining  of  the  amount  of  the  commlssioD, 
finally  said,  before  the  contract  was  drawn, 
"All  right  go  ahead."  Defendant  himself 
said  on  the  witness  stand  that  he  told  plain- 
tiff, after  plaintiff  stated  bis  terms,  there 
would  be  no  quarrel  about  the  commission  If 
the  deal  was  completed.  As  a  matter  of  fact 
a  written  contract  of  exchange  was  entered 
Into  and  signed  by  defendant  and  Crew, 
which,  among  other  things,  provided : 

"1,  A.  B.  Crew,  party  of  the  first  part,  here- 
by agree  to  trade  to  Charley  Graham,  second 
party,  my  brick  dwelling  and  store  building, 
also  the  entire  stock  of  merchandise  and  fix- 
tures now  contained  in  said  store,  and  being 
the  only  stock  of  merchandise  and  fixtures 
and  buildings  owned  by  A.  B.  Crew  in  Bidi- 
land. 

"Second  party  agrees  to  take  the  buildings 
at  the  price  of  110,000.00.  He  also  agrees  to 
take  the  merchandise  at  invoice  price,  and  if 
the  buildings  and  stock  of  mercbandiae  nm 
over  the  amount  of  the  equity  in  a  certain 
farm  owned  by  Charley  Graham,  and  herein- 
after described,  then  Charley  Graham  agrees 
to  pay  A.  B.  Crew,  first  party,  seventy-five 
cents  on  the  dollar  for  such  amount  of  mer- 
chandise as  may  be  shown  by  the  invoice  to 
be  In  excess  of  the  above-mentioned  equity. 

"Charley  Graham  hereby  agrees  to-trade  to 

A.  B.  Crew  172  acres  of  land,  more  or  less, 
situated  in  Wapello  connty,  Highland  town- 
ship, and  being  the  land  shown  A.  B.  Crew 
on  May  15,  1011,  in  company  with  H.  E. 
Duke,  C.  W.  Graham,  and  D.  D.  Smith. 

Said  A.  B.  Crew  takes  the  above-described 
farm  at  $135  per  acre,  and,  as  there  is  a  cer- 
tain mortgage  of  $5,000  now  on  said  land,  A. 

B.  Crew  hereby  agrees  to  assume  same.  This 
mortgage  mns  for  about  five  years,  with  in- 
terest at  6  per  cent,  payable  annually.  A.  B. 
Crew  agrees  to  assume  payment  of  Interest 
on  said  mortgage  from  November  22,  1910. 

"And  It  is  further  agreed  that  Charley 
Graham  shall  have  possession  of  buildings 
and  merchandise  described  as  soon  as  the 
necessary  papers  of  exchange  can  be  made 
out  and  exchanged,  whldi  shall  be  within  the 
next  nine  days,  or  not  later  than  May  24, 
1911. 

"It  is  also  mutually  agreed  that  a  good 
and  sufficient  warranty  deed  and  abstract  of 
title  shall  be  furnished  by  each  party,  show- 
ing the  respective  properties  to  be  free  and 
clear  of  all  liens  and  Incumbrances  whatsoev- 
er, except  mortgage  herdn  mentioned  now  on 
farm. 

"It  Is  agreed  that  all  bills  for  stock  of  mer- 
chandise be  produced  by  A.  B.  Crew,  and  be- 
come the  basis  for  invoice  of  stock. 

"It  is  understood  tliat  the  second  story  of 
storeroom  in  this  deal  does  not  become  a 
part  of  this  deal,  as  it  Is  owned  by  a  society 
known  as  the  Odd  Fellows;  also  the  stairway 
leading  to  second  story  is  exempt  i 
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"It  la  also  agreed  that,  In  case  A.  B.  Crew 
cannot  produce  each  and  every  one  of  the 
bills  showing  cost  price  of  merchandise,  then 
each,  the  first  and  second  parties  to  this  deal, 
shall  select  one  ludivldnal  each  to  establish 
a  price  on  such  goods  or  merchandise. 

"The  above  proviso  is  conditional  on  first 
and  second  parties  not  being  able  to  agree 
between  themselves. 

"lu  case  the  Invoice  of  stock  of  merchan- 
dise in  this  deal  shall  exceed  the  equity  tn 
the  farm  in  this  deal,  then  Charley  Graham, 
second  party,  shall  give  A.  B.  Crew,  first  par- 
ty, a  note  for  snch  amount,  without  interest 
for  six  months. 

"It  Is  also  agreed  that,  in  the  event  of  the 
stock  of  merchandise  falling  short  of  tbe  eq- 
uity of  farm  in  this  deal,  then  A.  B.  Crew, 
first  party,  shall  pay  to  Charley  Qraham,  sec- 
ond party,  such  amount  of  cash  as  the  short- 
age may  show." 

This  contract  seems  full  and  complete  in 
Itself,  and,  were  this  all  of  the  case,  it  is 
manifest  that  plaintiff  would  be  entitled  to 
his  commission.  But,  as  already  stated,  de- 
fendant relies  upon  a  collateral  agreement 
which  he  claims  made  the  contract  In  effect 
an  option,  and  further  contends  that  Crew 
was  guilty  of  such  fraud  and  deceit  in  repre- 
senting the  value  of  his  merchandise,  that 
the  contract  was  of  no  validity,  and  that  be- 
cause of  that  fact  it  was  voluntarily  rescind- 
ed by  both  parties,  and  never  became  opera- 
tive. Oral  testimony  was  taken  on  these  is- 
sues, and  plaintiff  at  no  time  attacked  the 
defendant's  pleading,  nor  is  he  now  in  posi- 
tion to  assert  that  the  court  was  in  error  in 
receiving  the  oral  testimony  offered  regard- 
ing the  nature  of  the  contract 

[3]  The  defendant's  version  of  his  contract 
with  plaintiff  was  that  he  would  pay  the 
commission  If  tbe  trade  went  through;  but 
plaintiff  claims  there  were  no  limitations  up- 
on the  promise,  and  that  he  did  all  that  was 
required  of  him  to  earn  his  commission.  It 
was  for  a  jury  to  say  Just  what  the  contract 
was,  and,  if  it  found  it  to  be  as  defendant 
testified,  then  it  became  important  for  the 
Jury  to  find  whether  or  not  the  trade  did  go 
through,  and  if  it  did  not  whether  or  not 
failure  to  dose  the  deal  was  due  to  defend- 
ant's fault  It  seems  that  the  trade  was  in 
fact  abandoned,  and  one  of  the  principal 
questions  is.  Was  this  due  to  defendant's 
fault  or  neglect?  This,  we  think,  under  the 
record  before  us,  was  a  matter  for  the  Jury. 

Defendant,  among  other  things,  testified 
that  it  was  represented  to  him  by  Crew  that 
the  stock  and  fixtures  would  not  invoice  $10,- 
000,  and  that  he  (defendant)  said;  "The  first 
thing  I  asked  about  of  Mr.  Crew,  I  said, 
'What  will  these  fixtures  amount  to  7  He 
said  they  wouldn't  go  over  $600,  and  then  he 
said  later  on,  'Let  me  see;  I  can  tell  In  a 
mlnnte.'  He  looked  around  the  store,  and 
came  back,  and  said,  '|590.'  'Well,  now,'  X 
said,  'Mr.  Crew,  If  these  fixtures  and  stock 


run  as  high  as  |10,000,  I  dont  want  to  touch 
It'  I  said,  'I  will  not  touch  It'  He  said,  'It 
will  not  go  to  $10,000.'  He  said,  'I  know 
that'  He  said,  'Do  you  suppose.  If  this 
would  go  as  high  as  $10,000,  I  would  let  you 
have  the  rest  of  these  goodF  p^  75  cents  on 
the  dollar?'  He  said  it  might  jo  a  little  over 
$8,000;  it  might  go  a  little  ander.  He  didn't 
say  he  thought;  he  said,  'I  know.'  'Well,'  I 
said,  'I  guess  I  am  ready  to  trade.'" 

After  testifying  about  starting  with  the  in- 
voicing of  the  goods,  he  further  said:  "Q. 
What  did  Mr.  Crew  say  there  about  there  be- 
ing more  goods  there  than  he  told  you  there 
was?  A.  He  said.  There  is  more  than  I  said 
the  fixtures  was.'  Q.  Now,  then,  in  that  con- 
versation, state  what  occurred  after  that  A. 
1  said,  'Mr.  Crew,  wDl  your  goods — are  they 
going  to  run  about  what  you  said  they  was? 
Will  they  run  about  the  same  as  tbe  fixtures 
has?*  'Well,'  he  said,  'there  are  more  goods 
here  than  I  thought  there  wa&'  Q.  Go  ahead, 
and  state  what  was  said  and  done.  A.  'Well, 
then,'  I  said,  'Mr.  Crew,  do  you  know  how 
much  goods  are  here?'  'Well,'  he  said,  'I 
don't  know.'  He  said,  'I  been  away  a  good 
deal,  and  Julius  had  been  running  the  store; 
I  win  have  quite  a  lot  more  goods  here  than 
I  thought.'  There  was  a  great  deal  more, 
and  I  said,  'Mr.  Crew,  don't  you  know  1  told 
you  at  the  time  we  made  the  trade  that  I 
could  not  raise  money  to  pay  for  any  more 
goods  than  what  I  said,  and  that  it  would 
have  to  come  under  $10,000?  Q.  Go  ahead. 
A.  'Well,'  Mr.  Crew  said.  If  you  think  you 
cannot  handle  it,  all  of  the  goods,'  he  said, 
'you  need  not  take  them;'  and  I  said,  'Mr. 
Crew,  can't  you  show  me,  so  we  can  know 
how  much  goods  there  are?*  I  said,  'I  want 
to  know  this  before  we  quit'  He  said,  'I 
cannot  get  hold  of  the  old  invoice  books,  but 
we  can  figure  it  up  together;  you  can  tell  as 
well  as  I  can.'  He  said,  'I  have  got  a  list  of 
the  latest  invoices,  and  I  have  got  a  record  of 
all  the  goods  that  were  sold,  and  we  can  fig- 
ure that  up  together,  and  see  where  we  wUl 
land;'  and  he  got  his  book,  and  we  figured 
it  up." 

Cross-examination  for  the  plaintiff:  "Q. 
Did  you  figure  up  the  invoice  book,  or  did 
Mr.  Crew?  A.  We  both  figured  it  up — both 
of  us  together.  Q.  You  saw  it  figured  up, 
did  you?  A.  Yes,  sir.  Q.  Did  Mr.  Crew  tell 
you  how  much  there  was?  A.  Yes,  sir.  Q. 
How  much  did  he  say  there  was —  Did  you 
see  the  figures  that  showed  what  the  invoices 
amounted  to?  You  have  already  testified 
that  you  did,  haven't  yon?  A.  I  cannot  say 
that  I  saw  all  of  them.  Mr.  Crew  would  call 
some  of  these  figures.  Q.  Then  what  would 
you  do?  A.  I  would  set  them  down.  Q.  You 
added  the  figures  up  to  see  what  they  amount- 
ed to?  A.  Yes;  Mr.  Crew  did  also.  Q.  And 
you  did?    A.  Yes,  sir." 

Redirect  examination:  "Q.  How  much 
did  he  say  it  amounted  to?  A.  I  cannot  tell 
the    exact    figures;     but    it    w^    between 
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$12,000  and  $13,000.'  Q.  Now,  what,  If  any,| 
conversation  took  place  directly  after  that 
about  the  stock?  What,  if  anything,  did  you 
Bay  to  him,  now  that  you  were  ready  to  take 
it  on  the  statement  he  had  made,  if  It  didn't 
go  over  $9,000?  A.  I  said  to  Mr.  Crew,  'If 
your  stock  of  goods  will  not  go  to  $10,000,  as 
you  have  said,  I  would  not  have  said  anything 
about  It;'  but  I  said  I  could  not  if  I  wanted 
to.  I  could  not  pay  for  all  of  these  goods. 
I  said,  'I  claim  this ;'  these  are  the  words  I 
said  about  misrepresenting  the  goods ;  I  told 
Mr.  Crew,  'I  claim  this  stock  of  goods  has 
been  misrepresented  to  me  by  Mr.  Duke,  by 
Mr.  Smith,  and  by  you.'  Q.  What  did  be  say 
to  that?  A.  Well,  he  said,  'I  know  there 
is  more  goods,  but  I  was  mistaken  about  it' 
Q.  Did  he  use  the  word  'misrepresent'?  A. 
Well,  not  at  that  time;  no.  Q.  WeU,  now, 
what  else  did  he  say  to  yon,  what  other  con- 
versation did  you  have?  A.  Well,  we  talked 
it  over  for  a  while.  He  said,  'I  don't  want 
any  trouble  with  this  thing.'  He  said,  'If  yon 
think  you  can't  take  all  of  the  goods  that  are 
here,'  be  said,  'I  am  willing  to  drop  the  thing, 
and  call  it  off  right  here.'  Q.  Then  what  did 
you  say  to  him?  A.  Well,  I  said,  'If  you  are 
sure  now  this  is  right,  and  I  want  you  to  be 
sure.'  Q.  What  did  he  say?  A.  Well,  he 
said,  'I  am  positive.'  I  said,  'I  will  go  on 
with  the  Invoice  If  you  say  so,  so  we  will 
know;'  and  he  said  be  would  rather  not  do 
so  If  the  deal  Is  not  going  through.  He  said 
he  would  rather  not  invoice,  if  I  could  not 
take  all  of  the  goods,  he  would  rather  not 
Invoice,  and  he  said,  'If  it  satisfles  you,  if 
you  are  willing,  I  will  Just  call  the  deal  off.' 
Q.  Then  what  did  you  say,  if  anything,  at 
that  time — that  you  were  willing  to  go  to  the 
amount  of  $8,000  or  $9,000,  what  you  stated 
you  would  do?  Just  state  what  was  said; 
what  further  conversation  did  yon  have? 
A.  I  didn't  have  much  further  conversation. 
I  said,  'All  right,  I  am  satisfied.'  Q.  Well, 
now,  did  you  have  any  further  conversation 
after  that  with  him  about  it,  or  was  that  the 
last  conversation?  A.  Yes;  we  had  quite  a 
talk.  We  visited  awhile  after  that,  a  Uttle 
while.  Don't  remember  that  he  used  the 
word  'misrepresented'  in  regard  to  himself; 
but  then  in  regard  to  agents  he  said  it.  Q. 
You,  yoo  made  a  statement  about  Mr.  Duke 
and  you  agreeing  to  this  commission.  Now 
yon  may  just  state  the  conditions  upon  which 
that  commission  was  to  be  paid,  what  you 
said  to  him,  what  was  said  by  either  of  you, 
and  when  yon  claim  that  conversation  took 
place.  A.  Well,  we  went  out  on  the  sidewalk 
in  front  of  one  of  those  stores;  went  out  in 
front  on  the  sidewalk  in  front  of  the  auto- 
mobile, but  I  can't  remember  which  one 
mentioned  the  commission  first ;  but  I  said — 
I  know  I  asked  lilm  how  much  the  commis- 
sion was,  how  much  he  expected  it  we  made 
the  deal.  He  said  2  per  cent.  I  said,  'Yon 
surely  don't  want  2  per  cent,  on  all  the  wind 
you  put  into  the  price  of  that' farm,  do  you?" 
and  he  said,  'Yes,  I  do.'    I  said,  'You  never 


charged  me  more  than  a  dollar  an  acre  be- 
fore for  selling  a  farm."  'Well,'  be  said,  'I 
want  2  per  cent  or  $432.20 ;  that  is  what  I 
want'  'Well,'  I  said,  "we  have  not  got  time 
to  quarrel  about  that;  If  we  complete  the 
deal,  we  will  not  quarrel  about  the  commis- 
sion.' That  is  the  very  words  I  ased — If 
we  complete  the  deal,  we  will  not  qnarrd 
about  the  commission' — ^but  we  never  lUd." 

[4,  5]  Other  witnesses  corroborated  tlie  de- 
fendant in  greater  or  lesser  degree,  and  it 
seems  to  us  that  eliminating  the  question  of 
fraud  altogether,  there  was  enough  to  take 
the  case  to  the  Jury  upon  the  nature  of  the 
contract  with  plaintiff,  and  the  performance 
thereof  by  him.  The  testimony  as  to  vrhat 
was  said  and  done  at  the  time  of  the  Invoice, 
and  as  to  the  reason  for  the  abandonment 
of  the  contract,  was  part  of  the  res  gestx 
of  the  transaction  between  defendant  and 
Crew;  that  is  to  say.  It  showed  verbal  acts 
explanatory  of  the  situation,  and  was  to  the 
effect  that  no  trade  was  in  fact  consummated 
or  completed.  Of  course,  the  owner  of  land 
cannot  defeat  a  broker  of  his  commission  by 
refusing  to  enforce  his  contract  against  the 
buyer,  or  by  voluntarily  releasing  the  buyer 
from  the  obligations  of  his  agreement  Lan- 
ney  v.  Healey.  56  Neb.  313,  76  N.  W.  558,  44  L. 
R.  A.  593 ;  Ward  v.  C!obb,  148  Mass.  518.  20 
N.  E.  174,  12  Am.  St  Rep.  587.  But  he  is  not 
required  to  complete  a  conditional  contract 
made  for  his  benefit  where  the  buyer  fails  to 
meet  the  conditions  Imposed  upon  him,  or 
where  the  buyer  is  guilty  of  fraud  In  procur- 
ing the  same. 

The  case  differs  essentially  from  Nagl  V. 
Small,  138  N.  W.  849,  and  other  like  prece- 
dents, in  that  In  those  cases  there  was  no 
question  about  a  binding  and  enforceable 
contract  having  been  entered  into,  and  tbere 
was  no  agreement  between  the  owner  and  his 
broker  that  the  broker  should  have  a  com- 
mission only  in  the  event  the  trade  went 
through.  Here  there  was  evidence  of  that 
kind,  and  proper  and  competent  testimony  to 
the  effect  that  defendant  was  justified  in  not 
carrying  out  the  trade.  He  was  not  under 
the  testimony,  bound  by  the  contract  or  com- 
pelled to  carry  it  out  in  the  event  the  stock 
and  fixtures  invoiced  more  than  $10,000,  and' 
he  should  not  be  held  to  pay  a  commission  if 
that  testimony  be  true,  because  be  refused 
to  take  a  stock  invoicing  $2,000  or  $3,000 
more  than  it  was  estimated,  and  pay  therefor 
in  cash  even  at  a  large  discount. 

[6]  The  parol  testimony  as  to  the  nature  of 
the  exchange  was,  as  we  think,  competent 
As  the  evidence  was  directed  to  the  value  of 
the  goods  and  to  the  reasons  for  the  failure 
to  complete  the  exchange,  it  was  entirely 
relevant  and  competent 

We  think  the  case  should  have  gone  to  the 
jury.  It  follows  that  the  judgment  must  be 
and  it  Is  reversed. 

WEAVER,  C.  J.,  and  GAYNOB  and 
WITHROW,  JJ.,  concurriag.  . 
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HILL  ▼.  DAKIN. 
(Supreme  Court  of  Iowa.     Not.  13,  1913.) 

1.  Bbokebs    (I    82*)  — Action    fob   Commib- 
WONS— Pleadihq  ahd  Pboof. 

In  an  action ,  for  broker's  commisaionB, 
plaintiff  must  prove  the  contract  as  pleadM 
and  show  performance  and  breach  by  defend- 
ant and  the  measure  of  recovery  as  alleged. 

[EM.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {|  101-103;    Dec  Dig.  {  82.*] 

2.  Appeal   and    Ebbob    (|   173*)— Rbvibw— 
QtnEBTioNS  Not  Raised  at  Tbial. 

A  claim,  in  an  action  for  broker's  commis- 
sions, that  plaintiff  could  not  recover  because 
he  had  received  commissions  from  both  parties 
■without  their  knowledge,  could  not  be  considered 
-when  not  urged  at  the  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.    Cent.    Dig.    Sj    1079-1089,    1%-1093, 
X095-1098,  1101-1120;    Dec.  Dig.  {  173.*] 
S.  Bbokebs    (|    88*)  — Action    fob    Commis- 

bions—Contbact— Question  fob_  Jubt. 
In  an  action  for  broker's  commissions,  evi- 
dence held  sufficient  to  justify  submission  to 
tbe  jury  of  plaintiff's  claim  that  defendant 
agreed  to  pay  plaintiff  $1  an  acre  for  the  sale 
or  exchange  of  any  land  by  defendant  to  a  pur- 
chaser produced  by  plaintiff,  and  that  such 
agreement  was  not  limited  to  lands  contained  in 
a   specified  list. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cait  Dig.  Si  121,  123-130 ;  Dec  Dig.  S  88.*] 

Appeal  from  District  Court,  Hamilton 
County;    C.  G.  Lee,  Judge. 

Action  to  recover  a  commission  for  finding 
a  person  who  would  buy  or  trade  for  lands 
listed  with  or  owned  by  the  defendant  It 
is  alleged  that  defendant  agreed  to  pay 
plaintiff  fl  per  acre  for  any  such  purchaser; 
that  he  found  and  procured  one  with  whom 
defendant  made  an  exchange  of  lands;  and 
that  he  is  entitled  to  the  sum  of  $1  per 
acre,  or  $320,  as  his  commission.  The  de- 
fendant's answer  was  a  general  denial,  and 
upon  the  Issues  Joined  the  case  went  to  a 
Jury,  resulting  in  a  verdict  and  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Wesley  Martin,  of  Webster  City,  for  ap- 
pellant Rube  McFerren  and  (3.  D.  Thomp- 
son, both  of  Webster  City,  for  appellee. 

DEEMER,  3.  The  Issues  have  been  suffi- 
ciently stated,  and  the  case  turns  largely 
upon  the  sufficiency  of  the  testimony  to  sup- 
port the  verdict,  although  some  legal  propo- 
sitions are  incidentally  Involved. 

[1]  It  is  fundamental,  of  course,  that  plain- 
tiff must  prove  bis  case  as  made  in  bis  peti- 
tion. That  is,  he  must  establish  the  contract 
as  pleaded,  show  the  performance  thereof  by 
him,  and  a  breach  thereof  by  the  defendant, 
and  the  measure  of  his  recovery  as  alleged. 

[2]  Defendant's  counsel  strenuously  argue 
that  this  tbe  plaintiff  did  not  do;  that  tbe 
yerdlct  has  no  support,  either  in  law  or  in 
the  testimony;  and  that  the  verdict  and 
Judgment  should  be  set  aside.  A  suggestion 
is  made  In  argument  that  plaintiff  cannot 
recover  because  be  was  the  agent  for  both 


parties,  receiving  a  commission  from  each, 
all  without  the  knowledge  or  consent  of  the 
defendant;  but  this  point  does  not  seem  to 
have  been  made  in  the  trial  court,  and  con- 
sequently will  not  be  considered  here. 

[3]  The  trial  court  submitted  the  case  to 
the  Jury  upon  the  theories  shown  by  the  fol- 
lowing instructions:  "IIL  The  material  ques- 
tion for  yon  to  determine  in  this  case  is 
the  terms  of  the  oral  contract  made  be- 
tween the  plaintiff  and  the  defendant  If 
the  plaintiff  has  shown,  by  a  preponderance 
of  the  evidence,  that  it  was  the  agreement 
between  himself  and  the  defendant  that  the 
defendant  would  protect  him  to  the  amount 
of  $1  an  acre  on  any  land  which  be  as  own- 
er or  agent  should  sell  or  trade  to  a  buyer 
produced  by  plaintiff,  then,  under  the  facts 
in  this  case,  plaintiff  would  be  entitled  to  a 
verdict  at  your  hands  against  the  defendant 
for  the  sum  of  $320.  But  if  It  was  the 
agreement  between  the  plaintiff  and  the  de- 
fendant that  defendant  should  be  liable  only 
for  such  lands  as  were  owned  or  controlled 
by  defendant,  and  the  320-acre  farm  situat- 
ed in  Dodge  county  was  not  in  such  list,  then 
plaintiff  cannot  recover.  IV.  If  the  agree- 
ment between  the  plaintiff  and  defendant 
was  to  the  effect  that  plaintiff  should  have 
a  commission  of  $1  an  acre  in  case  of  sale 
or  trade  by  him  of  any  land  which  the  de- 
fendant might  own  or  have  listed  as  agent 
there  or  thereafter  within  a  reasonable  time 
to  the  customer  produced  by  plaintiff,  then 
plaintiff  wUl  be  entitled  to  recover  the  sum 
of  $320  In  this  case.  But  If,  by  the  terms  of 
the  oral  contract  between  the  parties,  it  was 
not  contemplated  that  defendant  should  be 
liable  for  a  commission  to  the  plaintiff,  in 
case  he  should  trade  to  a  customer  pro- 
duced by  plaintiff  land  other  than  the  lands 
included  in  the  list  given  to  tbe  plaintiff  or 
other  than  the  lands  which  he  then  owned  or 
controlled,  and  he  did  not  at  the  time  own  or 
control  the  land  which  it  Is  admitted  he  sold 
to  Schmedika,  then  plaintiff  cannot  recover, 
and  your  verdict  should  be  for  defendant" 

The  main  proposition  is  whether  or  not 
there  was  any  substantial  testimony  in  sup- 
port of  these  instructions.  Plaintiff  is  a 
real  estate  agent  living  at  Webster  City,  and 
defendant  is  engaged  in  a  like  business  in 
the  city  of  Minneapolis,  Minn.  On  or  about 
February  10,  1911,  defendant  came  to  Web- 
ster City,  Iowa,  and  had  a  talk  with  plain- 
tiff regarding  the  finding  of  purchasers  for 
Minnesota  land,  and  in  this  conversation 
agreed  to  pay  plaintiff  the  sum  of  $1  per 
acre  for  his  labors.  There  is  some  dispute 
in  the  testimony  as  to  Just  what  the  agree- 
ment was;  but  plaintiff  testified  substantial- 
ly as  follows:  "Dakin,  In  the  office,  says  to 
me,  'Now,'  he  says,  'I  have  got  land  of  my 
own,  and  I  have  always  got  lots  of  other 
lands  for  other  men  for  sale  or  trade,'  and 
he  says,  'Anything  you  might  bring  to  me 
where  I  make  a  deal  I  will  protect  you  for 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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m  an  acre  whetber  it  Is  mine  or  other  men's 
land.'"  Defendant  testified,  regarding  tbls, 
as  follows :  "I  was  '  In  conversation  with 
Mr.  HllL  I  told  him  I  had  some  land  in 
Southern  Minnesota,  also  a  list  of  lands.  I 
think  I  handed  him  a  pamphlet — at  least, 
I  Intended  to,  if  I  did  not — of  the  lands  I 
owned  and  controlled.  I  says,  'If  yon  get 
anything  for  me  on  the  purchase  of  any  of 
these  lands,  I  will  take  care  of  you  and  a 
dollar  an  acre  commission.'  I  won't  be  posi- 
tive that  I  handed  blm  a  pamphlet,  but  I 
generally  do  when  talking  to  an  agent  I 
always  have  them  in  my  pocket,  and  have  a 
printed  list  of  lands  I  either  own  or  con- 
trol. That  was  the  understanding  I  wanted 
to  infer  on  him  when  we  were  talking."  A 
witness  In  corroboration  of  plalntUf  testi- 
fied: "They  were  talking  about  a  packing 
plant  Mr.  Hill  had,  I  think,  for  trade  or  sale, 
or  something  like  that  They  were  talking 
about  different  deals.  I  heard  Dakin  tell 
Hill  that  he  would  take  care  of  him  for  a 
dollar  an  acre  for  all  deals  he  would  bring 
to  him  or  make  with  him.  *  •  •  He  was 
to  have  a  dollar  an  acre  for  all  the  deals 
he  would  bring  to  him.  Nothing  was  said 
about  when  he  was  to  bring  them.  He  said 
any  deal  they  made —  'any  man  you  bring 
that  we  make  a  deal  through  you,  I  will 
protect  you  for  a  dollar  an  acre.'  I  don't 
remember  about  anything  being  said  about 
this  land  being  owned  or  listed  with  Dakln." 
A  Jury  was  Justified  in  finding  that  plain- 
tiff was  to  have  a  commission  for  taking 
any  one  to  defendant  to  whom  he  (defendant) 
sold  or  made  an  exchange  for  lands,  whether 
owned  by  defendant  or  held  by  others  for 
sale  or  trade.  There  was  also  testimony 
to  the  effect  that,  at  the  time  of  the  original 
conversation,  defendant  called  plaintiff's  at- 
tention to  some  land  he  had  for  sale  or 
trade  at  or  near  Rochester,  Minn.,  and  that 
plaintiff  told  him  of  a  man  by  the  name  of 
Schmedika,  who  owned  a  packing  plant  in 
Des  Moines  which  he  would  exchange  for 
lands.  Schmedika  was  called  up  by  phone 
and  was  asked  to  go  and  see  the  Minnesota 
land.  This  he  refused  to  do  until  defendant 
examined  the  packing  plant  A  few  days 
afterward  Dakln  went  to  see  the  plant,  and 
plaintiff  was  notified  to  have  liis  man  meet 
him  (defendant)  at  RadcUffe,  Iowa,  and  ac- 
company him  to  Rochester  to  look  over  the 
Minnesota  land.  All  parties  proceeded  to 
Rochester,  and,  after  looking  over  the  land, 
Schmedika  said  that  it  did  not  suit  him  and 
he  would  not  consider  a  trade  for  the  prop- 
erty. Plaintiff  testified  that  defendant  then 
said  to  him :  "  'Now  I  think  I  have  a  tract 
of  land  at  Dodge  Center  that  would  Just 
suit  the  party.  I  will  look  it  up  and  get  it 
in  shape,  and  I  will  come  down  and  see  you 
or  write  you.' "  To  which  he  (plaintiff)  re- 
sponded, saying,  "All  right"  Plaintiff  saw 
no  more  of  Schmedika  until  after  he  bad 
made  a  deal  with  Dakin  for  an  exchange  for 


the  Dodge  Center  land.  Plaintiff  further  tes- 
tifled,  with  reference  to  the  Dodge  Center 
land,  as  follows:  "I  do  not  know  what  land 
this  was  he  told  me  he  had  at  Dodge  Center. 
He  did  not  describe  the  land  to  me,  nor  (Hi 
be  tell  me  what  interest  he  liad  in  it.  He 
told  me  he  had  a  piece  of  land  at  Dodge 
Center  that  he  thought  would  suit  the  par- 
ty. I  think  he  had  the  land  listed.  It  was 
only  necessary  to  know  about  how  be  conld 
make  terms.  Schmedika  had  to  have  certain 
lands  if  be  traded.  The  land  we  took  bim 
up  there  to  see  didn't  suit  Schmedika.  He 
(Dakin)  claimed  it  was  his  own  land.  He 
didn't  say  whether  this  other  land  was  Ills 
own  or  somebody  else's.  He  said  it  was  at 
Dodge  Center,  Minn.  All  I  know  is  that  he 
traded  land  at  Dodge  Center  for  the  paddng 
plant"  Plaintiff  saw  Dakin  once  after  the 
deal  was  made,  but  did  not  say  anything  to 
him  about  it  The  trip  to  Rochester  was 
made  on  the  21st  or  22d  day  of  Febraary, 
1911,  land  Schmedika  traded  his  packing 
plant  for  the  Dodge  Center  land  about  the 
middle  of  March. 

Schmedika,  who  was  a  witness  for  the 
plaintiff,  testified,  in  substance,  as  follows: 
"  •  •  •  During  the  last  year  I  owned  wliat 
is  known  as  the  Iowa  Packing  Plant  In  Des 
Moines.  I  made  a  deal  with  Silas  Dakln.  the 
defendant  in  this  case,  for  land  near  Dodge 
Center,  in  Dodge  county,  Minn.  I  made  the 
deal  some  time  in  March,  1911,  Just  aboat  a 
year  ago  now.  I  met  Mr.  Dakin  at  Dodge 
Center.  He  took  me  out  and  showed  me  the 
land,  and  I  traded  for  it  The  land  salted 
me,  and  we  finally  agreed  on  terms,  and  I 
traded.  There  were  320  acres.  •  •  •  I 
went  to  Rochester  with  Mr.  Hill  to  look  at 
a  piece  of  land  with  Mr.  Dakin.  Tben  I 
came  back.  That  land  didn't  suit  me;  It 
wasn't  what  I  wanted.  Mr.  Hill  was  not  my 
agent  I  didn't  have  him  employed  in  any 
way.  I  never  agreed  to  pay  him  any  commis- 
sion. He  got  on  to  this  deaL  I  should  have 
paid  him  commission  if  be  bad  started  it, 
but  he  called  me  up  or  wrote  me  that  he  had 
land  that  would  suit  the  deal  for  the  pack- 
ing plant  He  called  me  up  and  told  me 
abo'ut  this  deal.  *  •  *  I  met  Mr.  HiU  some 
time  along  the  first  part  of  the  year,  I  should 
judge.  He  wrote  me,  prior  to  that  time, 
about  a  piece  of  land  he  had  in  Lincoln 
county,  Minn.  It  was  not  this  piece  of  land. 
I  went  part  way  to  see  that,  but  Hill  missed 
the  train,  and  I  went  as  far  as  Elmore  and 
came  back.  I  do  not  know  who  had  this  land 
that  I  finally  traded  for  up  there  for  sale. 
My  deed  came  from  O.  D.  Scbultes  of  Dodge 
Center.  The  business  was  done  in  Des  Moines 
and  at  the  bank  in  Dodge  Center;  I  think 
it  was  the  Farmers'  National  Bank,  if  I  am 
not  mistaken.  *  •  •  I  was  up  there  per- 
sonally when  the  terms  were  reached  or  ar- 
rived at  I  had  not  met  Schultes  personally 
at  that  time.  He  lived  at  Dodge  Center. 
My  dealings  were  through  a  bank  at  Des 
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^lolnes.      Mr.    Lyon    deposited    the    money 
tliere.    The  papers  were  sent  to  Des  Moines 
for    payment.     I  turned  In  the  plant  at  so 
much    and  a   money  difference.     The  land 
^as  more  valuable  than  the  plant.    I  did  not 
liear  the  question  asked  there  at  Rochester 
wbetber  Dakln  had  any  proposition  to  put 
up.     The  way  I  came  to  deal  for  the  proper- 
ty at  Dodge  Center  is  this :  I  had  made  three 
different  trips  to  look  at  property,  and  had 
^pcnt  a  good  deal  of  time,  and  I  did  make 
tbe  offer  to  Mr.  Dakln  that  if  he  ever  bad 
anything  he  thought  would  suit  me  to  let  me 
know.    That  was  after  I  had  turned  down  the 
land  proposition  at  Rochester.     Mr.  Dakin 
said   he  had  something  he  thought   would 
suit  me.    Mr.  Dakln  did  not  tell  me  that  day 
at  Rochester  that  he  had  another  piece  of 
land  at  Dodge  Center.     Some  time  later  be 
-wrote  me.    I  told  Dakln  if  he  had  any  other 
land  to  let  me  know.     Dakln  was  not  my 
agent  up  there.     I  don't  know  that  I  had 
any  agent,  because  I  turned  down  the  prop- 
osition.    I  could  do  as  I  pleased.    When  I 
turned  this  deal  down,  I  did  not  talk  com- 
mission.   I  never  considered  Hill  in  the  deal. 
When  the  Rochester  piece  fell  down,  it  would 
not  suit  me,  that  was  all." 

Defendant  testified  on  this  point  as  fol- 
lows:   "Mr.   Schmedika  refused  to  make  a 
deal  there  (at  Rochester)  at  that  time.     I 
afterwards  sold  or  exchanged  property  with 
him.    That  morning  while  we  were  at  the  de- 
pot Schmedika  in  a  conversation  says :  'Well, 
if  you  are  in  the  land  business  yourself  and 
run  onto  anything  that  will  suit  me,  you 
know  from  what  I  have  pointed  out  coming 
In  what  will  suit  me;  why  I  am  ready  for  a 
deal.'    I  afterwards  corresponded  witii  him. 
After  their  leaving,  some  two  hours  or  such 
a  matter  after  that,  I  found  an  agent  at 
Dodge  Center  that  had  a  piece  of  land  listed, 
and  I  was  talking  with  him  in  regard  to  it, 
tind  asked  him  if  he  thought  his  party  would 
make  any  changa     He  thought  there  was 
«  possible  chance.     Harry  Whitney,  cashier 
of  the  Farmers'   National   Bank  at  Dodge 
Center,  was  the  &geat.    I  did  not  have  that 
land  listed  myself.    I  had  no  interest  in  the 
land  outside  of  the  dividing  of  tbe  commis- 
sion If  I  made  a  deal  for  him.    That  Is  the 
only  way  I  was  interested.    If  the  deal  was 
made,  I  was  to  have  $220  as  my  share  of 
the  commission.     The  agent  who  had  the 
land  for  sale  was  to  have  the  rest.    There 
were  320  acres  of  land.     •    •     •    I  didn't 
ouLsider  Hill   in  the  second  deal,  because 
Schmedika  listed  the  property  with  me  for 
exchange  right   there  in   Rochester   before 
Hill.    It  was  also  asked  if  I  had  any  other 
property  to  be  bought,  and  I  told  him  I  had 
not    It  Is  absolutely  not  true  that  I  told 
him  I  might  have  that  property  In  Dodge 
Center.    I  didn't  consider  Hill  in  tbe  second 
deal  at  all.     *     *    *     I  didn't  consider  he 
(Hill)  was  in  the  deal  at  alL    I  didn't  con- 


sider he  had  any  right  in  the  deal  so  far  as 
I  was  concerned,  because  I  got  Schmedika  to 
go  with  the  man  that  had  this  land  listed. 
I  showed  Schmedika  the  land  at  Dodge  Cen- 
ter, and  I  took  him  back  to  Introduce  him  to 
agent  Harry  Whitney  in  the  bank,  and  was 
just  there  between  trains  and  only  had  a 
short  time.  Q.  Tou  neither  bad  this  land 
as  owner,  nor  did  you  control  It,  nor  was  it 
Usted  with  you?    A.  No,  sir." 

This  is  practically  the  entire  record  in 
the  case,  and,  although  the  fact  Issues  are 
close,  we  are  constrained  to  hold  that  there 
was  enough  testimony  In  support  of  plalntifT's 
dalm  to  take  every  issue  to  the  Jury.  Our 
conclusion  finds  some  support  in  Murphy  v. 
Hlltibrldle,  132  Iowa,  114,  109  N.  W.  471; 
Rounds  V.  Alee,  116  Iowa,  345,  89  N.  W. 
1098. 

The  judgment  must  therefore  be,  and  it  is, 
affirmed. 

WEAVER,  C.  J.,  and  GAYNOR  and  WITH- 
ROW,  JJ.,  concur. 


HEIM  et  aL  v.  RESSEL  et  aL 
(Supreme  Court  of  Iowa.     Nov.  12,  1913.) 

1.  MoBTOAaxS  (I  469*)— FOBXCIASTJRK— Isscss, 

Pboof,  and  vabiance. 

In  an  action  to  foreclose  a  mortgage  given 
to  secure  an  indebtedness  of  $316,  payable  as 
therein  provided,  the  petition  was  based  on  the 
theory  that  the  instrnment  alleged  contained  a 
direct  promise  to  pay,  that  It  was  indorsed  to 
plaintiffs  by  the '  mortgagee,  who  also  assigned 
and  transferred  the  secured  indebtedness  to 
plaintiffs,  who  became  tbe  owners  of  such  in- 
debtedness. The  prayer  was  for  judgment  for 
tbe  amount  of  the  indebtedness  "set  out  herein," 
with  a  decree  of  foreclosure.  It  appeared  on 
the  trial  that  the  secured  indebtedness  had  been 
paid,  and  the  mortgage  released  of  record,  and 
plaintiffs  sought  to  recover  on  the  theory  that 
they  loaned  money  to  the  mortgagors  under  an 
agreement  that  a  mortgage  should  be  given, 
but  that,  some  question  having  arisen  as  to  the 
priority  of  the  judgment  over  a  new  mortgage, 
the  old  mortgage  was  reinstated  and  permitted 
to  stand  as  security  for  the  payment  of  their 
Hen.  It  appeared  that  the  notes  given  to  the 
mortgagee  were  never  Indorsed  to  plaintiffs,  and 
that  no  new  notes  to  them  were  ever  executed. 
Beld,  that  no  such  theory  as  that  relied  on  at 
the  trial  was  suggested  by  the  petition,  and  plain- 
tiffs, having  in  toe  petition  relied  on  a  promise 
to  pay  contained  in  tbe  mortgage,  could  not 
recover  on  an  Implied  promise  to  repay  their 
loan. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1343-1347;    Dec.  Dig.  {  459.*I 

2.  PuEADiNQ  (S  387*)— Proofs— Variance. 

In  every  case,  whether  at  law  or  in  equity, 
the  proofs  must  correspond  with  the  allegations 
of  the  petition,  and  the  relief  sought  must  be 
predicated  thereon,  and  not  upon  some  other 
theory. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  K  1300-1304;    Dec.  Dig.  f  387.*] 

Appeal  from  District  Court,  Allamakee 
County;    L.  E.  Fellows,  Judge. 

Suit  in  equity  to  foreclose  an  Instrument 
in  the  nature  of  a  mortgage,  made  by  defend- 


•For  other  cases  see  samt  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Ker-No.  Series^  Rep'r  Indexes 
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ants,  bosband  and  wife,  to  Nicholas  Meyer, 
and  by  him  indorsed  to  plaintiffs.  Defend- 
ants filed  separate  answers.  Gustaf  Ressel 
denied  any  Indebtedness  to  plaintiff,  and  de- 
nied that  the  Instrument  sued  on  contained 
any  promise  to  pay;  averred  that  It  was 
made  to  secure  a  written  Instrument  contain- 
ing a  promise  to  pay,  and  that  this  indebted- 
ness had  been  fuUy  paid.  The  wife  made 
practically  the  same  answer,  and  also  alleged 
that  she  signed  no  obligation  to  pay  either 
Meyer  or  to  plaintiffs  any  sum  whatever. 
Both  defendants  afterwards  pleaded  full 
payment  of  all  Indebtedness  to  the  plaintiffs, 
alleging  that  the  last  payment  was  made  on 
May  2,  1905.  Thereafter  plalntltCs  filed  an 
amendment  to  their  petition,  which  their 
counsel  say,  In  an  amendment  to  the  ab- 
stract, should  be  disregarded.  Upon  Issues, 
which  are  somewhat  confused,  the  case  was 
tried  to  the  court,  resulting  in  a  Judgment 
for  the  plafntlfls  In  the  sum  of  $268  and 
costs,  and  decreeing  a  foreclosure  of  the 
mortgage.  Defendants  *  appeaL  Reversed 
and  remanded. 

-  William  S.  Hart,  for  appellants. 

DEEMER,  J.  [1]  Unfortunately  the  rec- 
ord Is  in  a  very  confused  state,  and  appel- 
lees' counsel  have  not  seen  fit  to  make  any 
argument,  although  they  have  filed  two 
amendments  to  the  abstract,  which  have 
tended  to  confuse  rather  than  clarify.  The 
suit  seems  to  be  upon  the  following  Instru- 
ment: 

"Know  all  men  by  these  presents,  that 
Gnstaf  Ressel  and  his  wife,  Augusta  Ressel, 
of  the  county  of  Allamakee  and  state  of 
Iowa,  in  consideration  of  the  sum  of  ($315.00) 
three  hundred  and  fifteen  dollars,  In  hand 
paid  by  Nicholas  Myer,  In  the  county  of 
Allamakee  and  state  of  Iowa,  do  hereby  sell 
and  convey  unto  the  said  Nicholas  Myer  and 
to  his  heirs  and  assigns,  the  following  de- 
scribed premises,  to  wit:  The  north  half  of 
the  northeast  quarter  of  section  eighteen 
(18),  township  ninety-six  (96),  range  three  (3) 
west  of  the  5tb  P.  M.,  containing  eighty  acres 
more  or  lesa 

"The  intention  being  to  convey  hereby  an 
absolute  title  In  fee,  Including  all  rights  of 
homestead  to  have  and  to  hold  the  premises 
above  described  with  all  appurtenances 
thereto  belonging  unto  the  said  Nicholas 
Meyer  or  his  heirs,  executors,  or  administra- 
tors to  be  void  upon  a  condition  that  the  said 
Gustaf  Ressel  and  his  wife,  Augusta  Ressel, 
pay  to  said  Nicholas  Meyer  or  his  heirs  three 
hundred  and  fifteen  dollars,  In  the  sums  and 
at  the  times  herein  specified,  to  wit:  One 
hundred  dollars  to  be  paid  November  15,  A. 
D.  1897,  Interest  8  per  cent  One  hundred 
and  fifteen  dollars  to  be  paid  November  15, 
A.  D.  1898,  Interest  8  per  cent  One  hundred 
dollars  to  be  paid  November  15,  A.  D.  1899, 
interest  8  per  cent 

"Signed  the  3d  day  of  December,  A.  D.  1896, 


Oustaf  Ressel.    Augusta  ResseL    In  presence 
of  John  J.  Broderlck. 

"State  of  Iowa,  Allamakee  (3ounty — bs." 

This  Instrument  was  duly  acknowledged, 
and  upon  the  back  thereof  was  the  following 
Indorsement:  "Pay  to  the  order  of  Peter 
and  Frank   Helm.     Nicholas  Meyer." 

An  action  between  these  same  parties  evi- 
dently Involving  some  collateral  matter 
reached  this  court  some  years  ago,  and  was 
decided  in  an  opinion  which  Is  reported  In 
133  N.  W.  883.  That  case  seemed  to  be  to 
recover  an  alleged  loan  of  $100  made  by 
Peter  and  Frank  Helm  to  defendants  on  or 
about  May  2, 1905.  It  seems  that  the  allied 
loan  was  made  at  the  time  that  the  present 
defendants  claim  to  have  paid  the  Indebted- 
ness sued  on  in  this  case.  The  opinion  Just 
referred  to  was  in  review  of  a  petition  for  a 
new  trial  by  the  plaintiffs  therein  of  an  ac- 
tion in  which  the  Jury  returned  a  verdict  for 
the  defendants.  Plaintiffs'  theory  of  the 
present  case  as  presented  by  the  petition  Is 
not  only  that  the  Instrument  set  out  contain- 
ed a  direct  promise  to  pay,  but  that  (and  we 
here  quote  from  the  petition): 

"Par.  4.  The  indorsement  set  oat  In  para- 
graph 2  upon  the  back  of  said  instmment 
was  placed  thereupon  by  Nicholas  Meyer  on 
or  about  the  12th  day  of  August,  1902,  at 
which  time  the  said  Nicholas  Meynr  sold, 
assigned,  and  transferred  the  Indebtedness 
evidenced  by  the  said  Instrument  In  writing 
by  writing  the  Indorsement  upon  the  back 
of  said  Instrument  and  by  delivering  the 
said  Instrument  to  the  plaintiffs,  that  became 
and  has  ever  since  been  their  property,  and 
the  indebtedness  evidenced  and  secured 
thereby  became  and  has  ever  since  and  is 
now  their  property." 

"Par.  6.  The  plaintiffs  admit  that  the  in- 
terest has  been  paid  in  full  to  December  3, 
1901,  and  that  the  Item  of  $115,  due  Novem- 
ber 15,  1898,  has  been  paid  in  full,  and  that 
the  defendants  have  paid  to  apply  on  the 
interest  since  this  Indebtedness  became  the 
property  of  plaintiffs  $24,  and  no  more." 

The  prayer  was  for  Judgment  for  the 
amount  of  the  Indebtedness  "set  out  herein," 
with  a  decree  for  the  foreclosure  of  the  in- 
strument as  a  mortgage. 

Because  of  a  dispute  in  the  record,  we 
have  been  compelled  to  go  to  the  transcript  In 
order  to  discover  Just  what  the  trial  was 
about  As  we  understand  It  plaintiffs  claim 
that  the  mortgage  or  deed  In  suit  was  given 
to  Meyer,  the  grantee  therein,  to  secure  the 
sum  of  $315,  borrowed  from  him  at  about  the 
time  the  instrument  bears  date ;  the  Indebt- 
edness being  evidenced  by  three  notes,  the 
last  maturing  some  time  in  the  year  1809. 
Some  time  in  the  year  1898,  or  perhaps  a  lit- 
tle later,  a  threshing  machine  company  ob- 
tained Judgment  against  the  defendant  Gas 
Ressel  for  the  sum  of  $325.  All  of  the  in- 
terest on  the  mortgage  indebtedness  down  to 
some  time  In  August  of  the  year  1902,  with 
$115  of  the  principal,  was  paid  to  l^er,  the 
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mortgagee.  Desiring  the  balance  of  the 
principal,  be  pressed  defendants  for  pay- 
ment, and  it  is  claimed  that  Mrs.  Ressel  (her 
busband  then  being  away  from  home)  went 
to  the  plaLntifTs  to  obtain  a  loan  of  $200 
•whereby  to  satisfy  the  Meyer  mortgage.  At 
any  rate  they  fnrnished  her  money,  and 
Meyer's  indebtedness  was  satisfied,  and  Mey- 
er canceled  the  mortgage  on  the  margin  of 
the  county  records  on  October  4,  1902,  and  it 
is  claimed  by  defendants  that  the  notes  and 
the  mortgage  given  to  secure  them  were 
turned  over  to  Mrs.  ResseL  Some  time  after 
this  some  one  representing  the  plaintiffs  ask- 
ed Mrs.  Ressel  to  make  a  mortgage  upon 
the  property  in  controversy  to  secure  the 
$200  loan  made  to  her  or  to  her  and  her 
liusband.  Pursuant  to  this  request  they 
went  to  an  attorney  at  Waukon,  who,  it 
seems,  had  the  threshing  machine  judgment 
for  collection,  and  he  represented  that,  if  a 
new  mortgage  was  made,  the  Judgment 
would  become  prior  thereto,  and  that  the 
Judgment  would  have  to  be  paid.  Conse- 
giiently  no  new  mortgage  was  made.  Short- 
ly thereafter  one  of  the  plaintiffs,  or  some 
one  representing  them,  asked  to  see  the  old 
Meyer  mortgage,  and  the  parties  then  went 
to  a  n^ghborlng  Justice  of  the  peace,  and 
after  some  negotiations  and  pursuant  to  his 
advice  made  the  following  entry:  "For  a  val- 
uable consideration  the  within  mortgage  is 
hereby  assigned  by  me  to  Frank  Byrne  this 

12th   day   of  August,'  1902.     . 

Before  Patrick  Cahalan,  Justice  of  the 
Peace."  The  instrument  was  then  delivered 
to  the  Helms.  Thereafter  the  full  Indorse- 
ment was  made  upon  the  back  of  the  instru- 
ment as  appears  in  the  statement  heretofore 
made.  Defendants  or  one  of  them  paid  the 
Interest  on  the  $200  Helm  loan  for  the  years 
1902  to  1904,  and  receipts  were  given  for 
these  payments.  As  the  Judgment  against 
Kessel  was  not  paid,  the  attorney  pressed 
them  for  payment,  and  finally  otFered  to  com- 
promise and  settle  it  for  $140 ;  but  plaintiffs' 
representative  undertook  to  settle  it  for 
$100.  It  seems  that  plaintiffs  were  interested 
in  getting  this  Judgment  settled  because  they 
found  It  was  prior  to  their  claim  under  the 
mortgage.  Defendants  claim  that  they  ac- 
cepted this  proposition  to  settle  for  $100,  and 
it  is  claimed  they  also  wanted  the  mortgage 
indebtedness  settled,  and-  after  figuring  the 
amount  due  on  the  $200  loan  the  parties  all 
went  to  see  the  attorney  who  had  the  Judg- 
ment for  collection.  It  is  claimed  by  defend- 
ants that  they  took  from  $350  to  $375  with 
them  to  satisfy  the  Judgment  and  the  claim 
for  borrowed  money,  and  that  they,  on  that 
day,  to  wit.  May  2,  1905,  paid  plaintiffs  the 
amount  due  them,  with  Interest  It  is  also 
claimed  that  at  this  time  the  defendants 
practically  settled  the  Judgment;  Ressel  pay- 
ing in  all  the  sum  of  $105,  and  securing  a 
mtlsfaction  of  this  Judgment  in  so  far  as  he 
was  concerned.     Plaintiffs  have  an  entirely 


different  version  of  the  matter.  They  say 
that,  instead  of  receiving  any  money  on  the 
day  In  question  in  payment  of  th^r  loan, 
they  in  fact  furnished  the  Ressels  with 
$100  of  the  money  used  to  pay  the  Judgment, 
and  that  they  received  not  a  cent  on  their 
previous  loan.  They  brought  this  suit  Au- 
gust 11,  1906,  claiming  the  full  amount  of 
$315,  but  afterwards  amended,  asking  Judg- 
ment for  $255.52.  On  the  day  they  filed  the 
amendment  they  also  brought  a  law  action 
to  recover  $100  they  claim  to  have  advanced 
to  settle  the  Judgment.  This  law  action  was 
first  tried  resulting  in  a  Judgment  for  the  de- 
fendants. Appeal  was  taken  to  this  court; 
but  the  appeal  was  dismissed  on  motion. 
Plaintiffs  then  filed  a  petition  for  a  new 
trial ;  but  this  was  denied,  and  on  appeal  to 
this  court  the  order  was  affirmed.  See  Helm 
V.  Ressell,  153  Iowa,  356,  133  N.  W.  881. 

Plaintiffs  claim  that  defendants  did  not 
have  the  money  necessary  to  pay  the  amount 
due  them  and  the  Judgment,  and  they  intro- 
duced some  testimony  to  show  their  re- 
sources. This  was  met  by  testimony  of  abili- 
ty introduced  on  the  part  of  the  defendants. 
This  is  but  a  bald  outline  of  the  case,  and, 
if  this  were  all,  it  would  appear  that  plain- 
tiffs should  not  have  recovered  upon  their  pe- 
tition, for  the  reason  that  it  is  not  based 
upon  any  loan  of  money,  but  upon  the  al- 
leged promise  to  pay  contained  in  the  deed 
or  mortgage.  To  meet  this  situation,  plain- 
tiffs adduced  testimony  tending  to  show  that 
when  the  money  was  loaned  security  by 
mortgage  on  the  land  was  promised,  and 
that,  while  the  money  was  advanced  to  pay 
the  Meyer  mortgage,  and  not  to  take  an  as- 
signment thereof  and  the  notes  securing  the 
same,  it  was  agreed  defendants  should  exe- 
cute a  note  for  the  amount  loaned  and  to 
secure  it  by  mortgage  upon  the  land.  They 
also  adduced  testimony  to  show  that  when 
a  question  arose  about  the  priority  of  the 
Judgment,  in  case  a  new  mortgage  was  made, 
an  assignment  of  the  mortgage  to  secure  the 
$200  was  suggested,  and  that  pursuant  there- 
to the  indorsements  and  assignments  upon 
the  back  of  the  old  Meyer  mortgage  were 
made,  although,  as  we  understand  it,  at  that 
time  the  mortgage  had  in  fact  been  released 
of  record.  No  new  notes  were  ever  executed, 
and  the  notes  held  by  Meyer  were  never  in- 
dorsed to  plaintiffs.  If  these  facts  were  true, 
they  would  doubtless  afford  plaintiffs  grounds 
for  relief  in  equity,  for  equity  regards  that 
done  which  should  have  been  done,  and  looks 
rather  to  the  substance  than  to  the  form  of 
a  transaction.  But  the  trouble  here  is  that 
plaintiffs  have  no  pleading  upon  which  to 
predicate  such  relief.  The  form  of  their 
pleadings  have  already  been  noticed,  and 
they  do  not  suggest  any  such  facts  as  the 
testimony  tended  to  prove,  and  as  plaintiffs 
are  now  relying  upon. 

[2]  In  every  case,  whether  at  law  or  in 
equity,  the  proofs  must  correspond  with.ibe 
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allegations  of  the  petltioD,  and  the  relief  mnst 
be  predicated  thereon,  and  not  upon  some 
other  theory,  either  concealed  or  omitted. 
This  is  fundamental  law,  for  whldi  no  cita- 
tions of  an  authority  are  needed. 

Plaintiffs  in  the  petition  seem  to  rely 
upon  the  mortgage  or  deed  as  containing 
promises  to  pay ;  but  we  find  nothing  there- 
in which  wonld  Justify  a  recovery.  On  their 
own  theory  the  mortgage  was  at  one  time 
canceled  of  record,  and  they  seek  to  rein- 
state it  upon  the  proposition  that  by  agree- 
ment It  was  to  stand  as  security  for  a  new 
loan  made  by  plaintiffs  to  the  defendants, 
and  the  primary  right  is  upon  the  implied,  if 
not  express,  agreement  of  defendants  to  re- 
pay the  loan.  No  such  theory  la  suggested  in 
the  pleadings,  and  plaintiffs  should  not  have 
been  given  Judgment  npon  the  mortgage  as 
containing  a  promise  to  pay,  especially  In 
view  of  the  fact  that  according  to  the  ad- 
mitted facts  Meyer's  notes,  which  the  mort- 
gage was  made  to  secure,  were  fully  paid, 
and  the  mortgage  satisfied  and  canceled  of 
record. 

As  this  disposes  of  the  case,  we  have  no 
occasion  to  consider  defendants'  plea  of  pay- 
ment of  the  amount  of  the  loan. 

For  the  reasons  pointed  out,  the  decree 
mnst  be  reversed,  and  the  case  remanded  for 
one  in  harmony  with  this  opinion. 

Revoked  and  remanded. 

WEAVER,  C.  J.,  and  GATNOR  and  WITH- 
BOW,  JJ.,  concur. 


ELLIOTT  V.  WOODBURY  COUNTY  et  aL 
(Supreme  Court  of  Iowa.    Oct.  23,  1913.) 

1.  Judgment    (|    704*)  —  Conolusivbrkss — 

PABTIES   ArFECTED. 

A  former  judgment  for  plaintiff  on  his 
cross-petition  against  M.,  in  an  action  by  M. 
against  plaintiff  and  a  county  board  of  super- 
visors, involving  a  drainage  district  which  per- 
manently enjoined  M.  from  interfering  with  the 
flow  of  a  stream  through  a  culvert,  would  not 
be  conclusive  upon  the  count;  in  a  subsequent 
suit  by  plaintiff  against  it  to  compel  the  main- 
tenance of  the  culvert. 

[Ei.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  1229 ;  Dec.  Dig.  {  704.*] 

2.  Drains  (|   13*)— Establishment  of  Dis- 
TBicT— Elimination  of  Culverts. 

In  view  of  the  Drainage  Law  (Code,  § 
1939,  Code  Supp.  1907,  S  1980all,  Acts  33d 
Gen.  Assem.  c.  118,  |  10,  and  Acts  34th  Gen. 
Assem.  c.  87,  J  4),  providing  that  the  Board  of 
Supervisors  may,  in  establishing  drainage  dis- 
tricts, make  changes  in  laterals,  the  county  in 
establishing  a  drainage  district  could  eliminate 
a  culvert  on  land  included  therein,  even  though 
the  county  had  been  enjoined  from  Interfering 
with  the  culvert  before  the  district  was  estab- 
lished. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  i  4 ;    Dec.  Dig.  §  13.*] 

3.  Drains  (8  20*)— PaocEEMNas— Sufficien- 
cy OF  Evidence. 

In  a  suit  to  enjoin  defendant  county  from 
maintaining  an  embankment  and  to  compel  it 


to  put  in  a  culvert  through  the  embankment  to 
drain  plaintiff's  land,  evidence  held  not  to  show 
that  the  reports  and  plats  of  the  engineer  in  the 
drainage  proceedings,  or  the  resolutions  of  the 
board  of  supervisors,  contemplated  that  tberr 
should  be  a  culvert  In  the  embankment  as  claim- 
ed by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  I  20.*] 

4.  Appeal  and  Ebbob  (i  171*)— Cbangk  of 

Theory  on  Appeal. 

Appellant  cannot  claim  on  appeal  that  the 
facts  are  different  from  those  embodying  the 
theory  on  which  he  appealed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1053-1063,  1066,  1067. 
1161-1165 ;    Dec.  Dig.  §  171.*] 

6.  Evidence  (|  01*)— Burden  or  Pboof. 

The  burden  is  on  plaintiff  to  establish  the 
affirmative  issues  tendered  fay  him. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  {  118;   Dec.  Dig.  {  91.*] 

Appeal  from  District  Contt,  Woodbnry 
County;    Wm.  Hutchinson,  Judge. 

Action  in  equity  to  enjoin  the  defendant 
county,  its  board  of  supervisors  and  an  engi- 
neer in  charge  of  the  woiik  In  a  drainage  dis- 
trict, from  maintaining  a  solid  embankment 
along  the  south  side  of  a  highway  adjoining 
plaintiff's  land,  and  for  a  mandatory  Injunc- 
tion compelling  the  defendants,  or  allowing 
plaintiff,  to  put  in  a  culvert  across  the 
highway  and  through  the  embankment  in 
order  to  re-establish  what  is  claimed  to  be  a 
natural  water  course,  so  as  to  drain  the  wa- 
ter from  his  (plaintiff's)  land.  The  defendant 
pleaded  that  the  embankment  complained  of 
was  part  of  the  work  necessary  to  the  estab- 
lishment of  a  drainage  district;  tliat  the 
plans  of  the  engineer  contemplated  tbe  erec- 
tion of  the  embankment  and  the  taking  out 
of  the  culvert,  and'  that  the  district,  as  plan- 
ned and  established,  contemplated  this 
change;  tliat  plaintiff's  remedy,  if  be  ever 
had  any,  was  to  file  a  claim  for  damages,  or  I 
to  object  to  the  establishment  of  the  district 
as  planned.  The  plaintiff  denied  that  the 
district  was  planned  or  established  as  claim- 
ed, and  pleaded  that  the  plans  contemplated 
the  maintenance  of  a  culvert  at  the  point  in 
question.  On  these  issues,  the  case  was  tried 
to  tbe  court,  resulting  In  a  decree  dismissing 
plaintiff's  petition,  and  plaintiff  appeals.  Af- 
firmed. 

Henderson  ft  Frlbourg,  of  Sioux  City,  for 
appellant.  A.  C  Strong  and  Jepson  ft  Jepaon, 
all  of  Sioux  City,  for  appellees. 

DSEMER,  J.  Although  many  propositions 
are  argued,  the  real  questions  in  the  case  are 
of  fact,  and  it  is  practically  conceded  tliat  if 
in  the  establishment  of  what  is  known  as  the 
"Garretson  Drainage  District"  the  plans  as 
finally  adopted  contemplated  and  did,  in  fact, 
provide  for  the  closing  of  the  culvert  in  ques- 
tion and  the  substitution  of  a  solid  embank- 
ment and  the  conveyance  of  the  water,  which 
originally  went  through  a  culvert  southward 
from  plaintiff's  land,  by  a  lateral  ditch  east- 
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-ward  Into  the  main  ditch  of  the  dlstrl<rt, 
plaintiff  has  no  right  to  recover.  If,  how- 
ever, the  contrary  appears,  then  the  decree 
Is  wrong  and  should  be  reversed. 

[1]  Before  the  establishment  of  the  drain- 
age district  in  an  action  bronght  by  one  Man- 
ley  against  the  plaintiff,  the  board  of  super- 
visors of  Woodbury  county  and  others,  plain- 
tiff, on  cross-petition  filed  by  him,  obtained 
a.  decree  against  Mbnley,  his  agents  and  em- 
ployes, permanently  enjoining  them  from  in- 
terfering vrlth  the  natural  flow  of  water 
through  the  culvert,  which  plaintiff  herein 
Is  now  seeking  to  nudntain,  or  from  filling  up 
the  channel  x>r  the  culvert  crossing  the  same. 
No  decree  was  rendered,  however,  against 
any  of  the  other  parties  to  that  action,  and 
none  was  asked  against  the  defendant  county 
or  its  board  of  supervisors.  We  may  assume 
that  this  decree  established  prima  fade 
plaintiff's  rights ;  but  it  was  not  conduedve 
upon  the  county. 

[2]  Conceding  that  It  was  at  the  time  con- 
<iluslve  as  to  every  one,  still  this  would  not, 
in  any  way,  affect  the  right  of  the  county  to 
thereafter  establish  a  drainage  district, 
which  would  dispense  with  the  culvert,  even 
though  the  plan  were  not  a  good  one  and  the 
final  effect  of  It  would  be  to  flood  plaintiff's 
land.  His  remedy  in  such  a  case  would  be  to 
appear  before  the  board  and  object  to  the 
plan,  and  if  this  was  unavailing,  to  file  and 
establish  his  claim  for  damages.  Wallis  v. 
Harrison  County,  152  Iowa,  476,  132  N.  W. 
850 ;  Loveless  v.  Ruffcom,  143  Iowa,  221,  121 
N.  W.  1034..  The  drainage  law  expressly  pro- 
vides that  the  board,  in  establishing  drainage 
districts,  may  make  changes  in  ditches,  drains 
or  laterals,  as  it  may  be  advised  upon  plans 
and  recommendations  of  the  engineer  ap- 
pointed by  it.  See  Code,  i  1939;  Code  Sup- 
plement, {  lOSOall;  Acts  33d  G.  A.,  a  118, 
{  10:  Acts  34th  O.  A.,  c.  87,  f  4. 

Plaintiff's  land,  and  all  lying  immediately 
south  and  east  thereof,  was  Included  in  the 
proposed  Oarretson  drainage  ditch  or  dis- 
trict, and  the  plans  contemplated  the  enlarge- 
ment of  an  old  ditch,  and  the  construction  of 
many  laterals,  running  Into  it  from  the  west, 
Including  one  Just  south  of  plaintifTs  land, 
the  embankment  of  which  Is  now  complained 
of.  These  laterals  were  on  the  south  side  of 
each  section  of  land,  In  the  district,  commenc- 
ing with  the  one  complained  of,  known  as 
"A"  down  to  and  including  one  known  as 
"N." 

The  petition  for  the  drainage  district  con- 
tained the  following  requests: 

"The  undersigned  petitioners,  therefore^ 
request  your  honorable  body  to  establish  a 
drainage  district  embracing  the  said  lands 
above  described,  and  any  other  land  found 
necessary  or  expedient,  and  to  locate,  estab- 
lish, and  construct  the  Oarretson  ditch  and 
such  lateral  ditches  as  may  be  found  neces- 
sary or  expedient,  of  sufficient  size  and  ca- 
pacity to  drain  all  the  land  witbiu  said  drain- 


age district  and  to  protect  the  same  from 
overflow,  and  that  said  main  ditch  and  later- 
als be  substantially  as  follows: 

"Main  Ditch. 

"Commencing  In  the  Garretson  ditch  and 
about  twenty  (20)  rods  north  of  the  north  line 
of  section  five  (5),  etc.,  •  •  •  cleaning 
and  enlarging  said  Elliott  creek  and  Garret- 
son  ditch  as  at  present  located  to  suffldent 
capadty  to  meet  all  requirements  of  drainage 
and  overflow  protection.    •    •    • 

"Lateral  A. 

"Commendng  at  or  near  the  quarter  cor- 
ner on  the  section  line  between  section  thirty- 
one  (31),  township  eighty-eight  (S8),  range 
forty-six  (46)  and  section  six  (6),  township 
eighty-seven  (87),  range  forty-six  (46),  and 
extending  eastward  to  the  main  ditch. 

"Lateral  B. 

"Commencing  at  or  near  the  quarter  cor- 
ner on  the  section  line  between  sections  six 
(6)  and  eleven  (11),  township  eighty-seven 
(87),  range  forty-six  (46),  and  extending  east- 
ward to  the  main  ditch. 

"[Here  foUow  locations  of  laterals  0,  D, 
E,  F,  G,  H,  I,  J,  K,  L,  M,  and  N.] 

"Wherefore  your  petitioners  pray  that  the 
proper  legal  proceedings  to  be  taken  to  pro- 
care  the  «stabllshment  of  said  Garretson 
ditch  district  and  the  establishment  and 
construction  of  the  said  Garretson  ditch,  to- 
gether with  such  of  the  above,  and  other 
laterals  as  may  be  found  necessary  and  ex- 
pedient, and  that  said  ditch  and  laterals  be 
so  established  and  constructed  as  to  best 
subserve  the  purpose  of  draining  said  lands 
and  protecting  the  same  from  overflow." 

An  engineer  was  appointed,  and  he  made  a 
report,  from  which  we  extract  the  follow- 
ing: 

"I  beg  leave  to  report  that  I  have  made 
an  examination  and  survey  of  said  drainage 
district,  and  hereby  submit  the  plat,  profile, 
and  report  of  said  survey  in  compliance 
with  the  drainage  laws  of  the  state  of  Iowa, 
the  said  plat  and  profile  showing  ditches, 
drains  and  other  improvements,  the  course 
and  length  of  the  drain  or  drains  through 
each  tract  of  land,  and  the  elevation  of  all 
ponds  and  deep  depressions  in  said  district, 
there  being  no  lakes  therein,  and  the  boun- 
dary of  the  proposed  district,  which  includes 
therein  all  lands  which  would  be  benefited 
by  the  proposed  improvements  and  the  de- 
scription of  each  tract  of  land  therein,  and 
the  names  of  the  owners  thereof  as  shown 
by  the  books  In  the  auditor's  office,  togeth- 
er with  the  probable  costs  of  said  improve- 
ments. I  would  recommend  that  a  main 
ditch  with  a  system  of  laterals  be  establish- 
ed, constructed  upon  the  following  routes: 
[Here  follows  route  of  main  ditch,  being 
same  route  as  shown  by  engineer's  plat. 
Exhibit  2,  and  descriptions  of  laterals  B,  U, 
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D,  etc.,  down  and  Including  P,  saying  notb- 
Ing,  however,  of  lateral  A.  Then  comes  this 
from  the  report:]  The  excavation  from 
the  east  and  west  lateral  should  be  placed 
on  the  south  side,  thus  making  good  grad- 
ed public  highways,  and  In  all  cases  eliminat- 
ing the  possibility  of  the  flood  water  from 
the  north  flowing  onto  the  land  lying  south; 
on  the  other  laterals  it  should  be  distributed 
on  each  side.  •  •  *  Allowance  has  been 
made  in  the  estimate  of  the  lateral  ditches 
for  any  road  or  other  ditches  now  existing." 
Thereafter  the  engineer  made  an  amend- 
ment to  this  first  report,  from  which  we  ex- 
tract the  following: 

"Now  comes  Martin  Holmvlg,  engineer, 
and  upon  request  of  the  board  of  supervisors 
of  Woodbury  county,  Iowa,  and,  upon  fur- 
ther examination  and  consideration  of  the 
matters  involved,  makes  this  an  amendment 
to  his  former  report,  filed  herein  on  Sep- 
tember 15,  1909,  to  wit: 

"That  the  following  change  is  reported  as 
made  in  the  location  of  the  main  ditch,  the 
channel  of  same  to  run  as  follows:  [Here 
follows  some  changes  not  necessary  to  be 
quoted.] 

"That  lateral  A  to  said  ditch  shall  be  con- 
structed as  follows: 

"Lateral  A. 

"Commencing  at  a  point  wher6  the  main 
ditch  intersects  the  south  line  of  section  32, 
township  88,  range  46;  thence  west  along 
the  small  ditch  already  constructed  to  the 
center  line  of  section  31,  township  88,  range 
40. 

"And  I  would  also  recommend  that  part 
2  of  lateral  B  running  north  and  south 
through  section  6,  township  87,  range  46, 
be  abandoned." 

Thereafter  the  board  of  supervisors  met 
In  regular  session  and  adopted  the  following 
resolution: 

"First  That  the  petition  filed  In  said  mat- 
ter Is  sufficient  In  form  and  matter,  and  the 
said  board  of  supervisors  have  full  and 
complete  Jurisdiction  of  the  matters  involved. 

"Second.  That  Martin  Holmvlg,  county  sur- 
veyor of  Woodbury  county,  Iowa,  was  du- 
ly appointed  engineer  for  the  purpose  of  lo- 
cating said  ditch  and  establishing  the  said 
drainage  ditch,  and  he  as  such  engineer  hav- 
ing made  and  properly  filed  a  report  of  his 
preliminary  survey  estabUshing  said  drain- 
age district  and  locating  said  ditch,  and  he 
also  having  this  day  filed  an  amendment 
to  said  report,  slightly  changing  the  route 
thereof  at  certain  points,  and  the  hearing  of 
said  report  as  amended  coming  on  before  this 
board,  the  board  adopts  his  report  as  amended. 

"Third.  That  full,  due,  complete,  and  prop- 
er notice,  as  required  by  law,  had  been  served 
upon  the  owner  of  each  tract  of  land  or  lot 
within  said  proposed  drainage  district,  as 
shown  by  the  transfer  books  in  the  auditor's 
office  of  said  county,  and  also  upon  all  per- 


sons in  actual  occupancy  of  said  land  or  lots, 
and  upon  each  llenholder  or  incnmbraneer 
of  any  land  through  which  or  abutting  npon 
which  the  proposed  Improvement  extends,  as 
shown  by  the  county  records,  the  same  being 
a  notice  of  the  pendency  and  prayer  of  said 
petition  and  the  favorable  report  tbereon 
by  the  engineer,  and  that  said  report  might 
be  amended  at  any  time  before  final  action, 
and  the  day  set  for  the  hearing  of  said  peti- 
tion before  the  board  of  supervisors,  and  that 
all  persons  interested  in  said  proceeding  have 
been  duly  and  legally  served  with  notice  of 
the  hearing  on  said  petition,  as  provided  by 
law. 

"Fourth.  That  Martin  Holmvlg,  the  engi- 
neer appointed  by  the  board  of  supervisors 
for  that  purpose,  has  surveyed  said  improve- 
ment, and  has  filed  his  report  and  amendment 
thereto  in  the  office  of  the  auditor  of  Wood- 
bury county,  Iowa,  containing  all  tbe  provi- 
sions required  by  law  to  be  made  and  con- 
tained in  such  report 

"Fifth.  That  the  said  improvement  peti- 
tioned for  is  conducive  to  the  public  health, 
convenience,  and  welfare^  and  is  for  the 
public  benefit  and  utility,  and  the  said  drain- 
age district  and  the  said  Garretson  ditch, 
as  prayed  for  in  said  petition,  and  aa  recom- 
mended by  said  amended  report  of  said  en- 
gineer, are  hereby  determined  to  l)e  a  neces- 
sity. 

"Sixth.  That  claims  for  damages  by  reason 
of  the  location  of  said  Improvement  baving 
been  filed,  further  proceedings  herein  are 
continued  until  the  4th  day  of  April,  1910, 
at  2  o'clock  p.  m.,  the  same  being  the  April 
session  of  tbe  board  of  supervisors  of  Wood- 
bury county,  Iowa,  for  the  purpose  of  hearing 
and  determining  all  claims  for  damages,  said 
session  to  be  held  in  Sioux  City,  iWoodburr 
county,  Iowa,  at  which  date  the  matter  will 
again  be  taken  up  and  considered  by  said 
board. 

"Seventh.  That  the  county  auditor  appoint 
three  appraisers  to  assess  such  damages  as 
may  be  sustained  by  claimants,  as  provided 
by  law." 

At  the  April  session,  the  board  again  met 
and  passed  a  resolution   and   order,    from 
which  we  extract  the .  following :    [After  re- 
citing   prior   proceedings   and    the   appoint- 
ment of  an  engineer,  it  proceeds],    "  •    •     • 
That  on  the  6th  day  of  AprU,  A.  D.  1910. 
tbe  board  of  supervisors,  after  a  full  hearing, 
determined  the  amount  of  damages  to  which 
each  claimant  was  entitled,  and  duly  rejected 
the  claims  of  all  claimants  for  damages  who, 
in  the  opinion  of  said  board,  were  not  entitled 
to  recover  damages.    That  all  provisions  of 
law.  In  regard  to  the  location  and  establlah- 
ment  of  said  drainage  district  and  Improve- 
ments had  been  fully  and  in  all  respects  com- 
plied  with,   and   said  board   of   supervisors 
had  full  and  complete  Jurisdiction  over  said 
drainage  district,  the  improvements  therein 
recommend^,    and   nil    parties    intetested 
therein,  and  have  foUy  consido^d  and  ds- 
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termlned  the  amount  of  damages  to  be  al- 
lowed, and  the  time  for  final  action  has 
arrived:  Therefore  be  It  resolved  and  or- 
dered, that  the  Garretson  drainage  district 
and  the  main  ditch  and  laterals  and  Improve- 
meuts  recommended  by  the  engineer  appoint- 
ed by  said  board,  in  bis  report,  and  the 
amendment  thereto  filed  in  the  office  of  the 
county  auditor  of  Woodbury  county,  Iowa, 
and  In  accordance  with  the  plats  and  profiles 
of  said  engineer,  be  and  the  same  are  hereby 
located  and  established  in  accordance  with 
ttie  reports  and  recommendations  of  said  en- 
gineer; the  damages  awarded  and  the  ex- 
pense of  the  improvement  not  being  exces- 
sive, nor  a  greater  bnrden  than  should  be 
borne  by  the  land  benefited  by  the  improve- 
xnent  The  main  ditch  commencing  595  feet 
east  of  the  southeast  corner  of  section  31,  in 
township  88,  range  46,  thence  in  a  south  and 
southeasterly  direction  and  terminating  near 
the  southeast  corner  of  section  6 — 86 — 45."' 

We  here  attach  the  engineer's  plat,  filed 
■with  his  report,  and  have  noted  thereon,  with 
a  cross,  approximately  the  point  on  lateral 
A  where  plaintiff  claims  a  culvert  should  be 
maintained. 


This  plat  also  gives,  in  small  flgnres,  va- 
rious elevations  and  shows  the  Oarretson 
ditch,  and  the  laterals  at  the  south  of  each 
section  line,  Defendant  tSkeels  was  con- 
structing engineer  in  charge  of  the  work,  and 
on  December  llth  he  filed  the  following  with 
the  board  of  supervisors:  "To  the  Board  of 
Supervisors  of  Woodbury  County,  Iowa. 
'Gentlemen:  Lateral  A  of  the  Garretson  ditch 
and  drainage  district  has  been  constructed 
by  the  Canal  Construction  Company.  There 
Is  a  road  adjoining  this  ditch  on  the  south, 
and  the  dirt  excavated  from  this  ditch  was, 
as  directed  by  me,  the  engineer  in  charge, 
placed  as  a  solid  dike  on  the  south  of  said 
lateral  and  In  the  road.    That  the  best  In- 


terests of  this  drainage  district  will  require 
that  lateral  A  and  the  other  laterals  In  tills 
drainage  district,  running  east  and  west,  be 
constructed  with  solid  dikes  on  the  south  of 
each.  That  I  am  informed  that  the  dike  on 
the  south  line  of  lateral  A  has  been  cut 
through  and  a  culvert  Inserted.  That  the  ef- 
fect of  cutting  this  dike  and  the  placing  of  a 
culvert  therein  is  to  impair  the  usefulness  of 
said  lateral,  and  will  divert  the  overfiow 
through  said  cut  over  land  over  which  it 
would  not  fiow  with  said  lateral  and  dike  in 
the  condition  it  should  be.  lliat  said  lateral 
A,  if  constructed  with  a  solid  dike  on  the 
south.  Is  amply  sufficient  to  care  for  the  wa- 
ter which  will  reach  the  sama" 

And  on  the  same  day  the  board  passed  the 
following  resolution  and  order:  "Be  it  re- 
solved and  ordered  by  the  board  of  super- 
visors of  Woodbury  county,  Iowa,  That 
whereas  Lateral  A  of  the  Garretson  ditch 
and  drainage  district  was  constructed  in  ac- 
cordance with  the  contract  and  specifica- 
tions, and  under  the  supervision  of  G.  Y. 
Skeels,  the  engineer  in  charge,  and  as  direct- 
ed by  him,  as  shown  by  his  report  filed  here- 
with ;  and  whereas,  said  lateral  was  con- 
structed and  the  dirt  excavated  therefrom 
was  placed  in  the  road  Immediately  south 
of  said  ditch,  forming  a  solid  dike  on  the 
south  side  of  said  ditch  over  which  a  public 
highway  Is  constructed,  and  which  solid 
dike  is,  in  the  opinion  of  said  engineer,  for 
the  best  interests  of  the  drainage  district  in 
the  manner  in  which  the  same  was  construct- 
ed under  his  supervision;  and  whereas,  since 
the  excavation  of  said  lateral  A,  and  the 
making  of  said  dike  and  embankment,  as  a 
part  of  the  public  highway  on  the  south  side 
thereof,  some  party,  without  authority  from 
said  engineer  or  from  the  board  of  super- 
visors, has  cut  through  the  dike  and  embank- 
ment on  the  south  line  of  said  ditch  and  plac- 
ed a  culvert  therein,  impairing  the  useful- 
ness of  the  said  lateral  A,  which  is  sufficient 
to  care  for  the  water  which  will  reach  the 
same:  Now,  therefore,  be  it  resolved  and 
ordered  that  O.  Z.  Skeels,  the  engineer  In 
charge  of  the  construction  of  the  improve- 
ments in  said  drainage  district,  be  and  is 
hereby  directed  and  ordered  to  remove  said 
culvert  and  to  fill  up  the  cut  in  said  dike 
and  embankment,  so  that  the  said  road  and 
the  dike  and  embankment  which  is  a  part 
thereof,  shall  be  of  a  uniform  height,  said 
work  to  be  done  as  directed  by  said  engineer 
and  at  the  expenses  of  said  drainage  dis- 
trict" 

After  some  notices  to  the  board,  plaintiff 
commenced  this  action,  basing  his  action 
originally  upon  the  decree  rendered  in  the 
Manley  Case,  to  which  we  have  referred,  but 
finally  alleging:  "That  the  original  plan 
of  the  Garretson  ditch  and  the  laterals 
thereof,  as  reported  by  the  engineer  in 
charge  of  the  formation  of  said  drainage 
district,  recognized  the  existence  of  the  said 
culvert  and  public  water  course^cross  the 
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public  highway  near  Oie  southwest  comer  of 
the  plalntUTs  real  estate,  and  provided  for 
the  contlnaance  and  malnteaance  of  said 
culvert  and  public  water  course  In  the  public 
highway  and  over  and  across  the  lands  ad- 
jacent to  said  public  highway  on  the  north 
and  south  of  said  highway.  And  the  said 
ditch  and  drainage  district  were  established 
by  the  board  of  supervisors,  under  the  re- 
port of  the  said  engineer,  with  the  said  cul- 
vert and  water  course  in  existence  upon  the 
public  highway,  and  in  no  manner  provided 
for  the  taking  out  of  said  culvert,  or  wrong- 
fully .filling  up  of  the  channel  of  said  public 
water  course,  where  it  crosses  the  public 
highway.  And  O.  T.  Skeels,  engineer  there- 
after appointed  to  supervise  the  construction 
of  said  Garretson  ditch  and  laterals,  and  the 
board  of  supervisors  in  overseeing  the  con- 
struction of  said  ditch  and  laterals  liad  no 
right,  power,  or  authority  to  change  the  orig- 
inal plan  of  said  ditch  and  laterals,  as  es- 
tablished, laid  out,  and  reported  by  the  orig- 
inal engineer.  That  the  said  O.  Y.  Skeels, 
in  closing  up  the  said  culvert,  acted  without 
authority,  and  thereby  changed  the  original 
plan  of  the  construction  of  the  said  Garret- 
son  ditch  and  laterals,  as  established  by  the 
board  of  supervisors.  That  the  defendants 
herein,  and  the  board  of  supervisors  of 
Woodbury  county,  Iowa,  In  passing  a  reso- 
lution directing  the  taking  out  of  the  said 
culvert,  and  the  maldng  of  a  solid  embank- 
ment across  said  public  water  course  in  said 
highway  acted  wrongfully,  and  without  au- 
thority, and  thereby  sought  to  and  did 
change  the  plan  of  the  said  drainage  district 
and  ditch  and  laterals  as  reported  by  the 
original  engineer,  and  as  established  by  the 
said  board  of  supervisors." 

[3]  Many  other  matters  were  alleged,  but 
as  we  view  It,  this  presents  the  only  real  is- 
sue In  the  case.  On  the  face  of  the  records, 
we  are  constrained  to  say  that  neither  the 
reports  and  plats  of  the  engineer,  nor  the 
resolutions  of  the  board  of  supervisors,  con- 
templated that  there  should  be  a  culvert  in 
lateral  A,  as  claimed  by  plaintiff.  Indeed, 
the  contrary  quite  conclusively  appears,  and 
it  is  manifest  that  if  an  old  water  course,  as 
claimed  by  plalntifl,  was  to  b&  maintained, 
the  plat  or  the  report  of  the  engineer  would 
have  shown  it  None  of  the  records  contain 
any  intimation  of  this  kind.  On  the  contrary, 
they  show  that  all  the  laterals  should  be 
placed  on  the  south  side  and  the  excavations 
thrown  to  the  south,  in  order  to  make  a  good 
graded  public  highway,  and  eliminating  the 
possibility  of  water  from  the  north  flowing 
on  the  land  lying  south.  The  plat,  as  we 
have  observed,  shows  no  culvert  in  lateral 
A,  and  makes  no  exception  to  the  rule  to  be 
applied  to  the  other  laterals.  Plalntifl,  how- 
ever, relies  upon  the  fact  that  the  lateral  A 
win  not  keep  the  flood  waters  off  his  land, 
and  that  a  floodgate  has  been  put  In  at  the 
Junction  of  the  lateral  with  the  Garretson 
ditch,  and  the  further  fact  that  the  engineer's 


plans,  if  they  be  as  defendants  contend,  are 
bad ;  for  the  reason  that  the  surface  of  the 
ground  is  something  like  three  or  foar  feet 
higher  at  the  Garretson  ditch  than  at  the 
place  where  he  claims  the  culvert  sbonld  be. 
Plaintiff  also  relies  upon  statements  claimed 
to  have  been  made  to  him  by  the  engineer 
about  the  time  he  concluded  to  establish  lat- 
eral A  and  abandon  part  of  lateral  B,  to  the 
effect  that  the  culvert  was  not  to  be  disturb- 
ed. He  also  relies  upon  statements  made  to 
him  by  individual  members  of  the  boani 
after  the  establishment  of  the  district,  to  the 
effect  that  they  did  not  intend  to  take  oat 
the  culvert;  one  of  them  saying:  *'•  •  • 
It  was  not  an  action  of  the  board  that  the 
board  would  have  no  right  to  take  out  the 
culvert  because  there  was  an  inJanctioD 
against  it;  and  he  said  no  action  had  been 
taken,  nor  anything  done  before  the  board." 
And  another  "•  •  •  said  he  knew  noth- 
ing about  it  coming  out,  and  in  fact  he  did 
not  know  there  was  a  culvert  there.  He  said 
there  was  no  action  of  the  lK>ard."  There- 
after, according  to  plaintifTs  contention,  be 
went  before  the  board  in  session,  and  al- 
though the  two  members  mentioned  stated 
that  they  had  given  no  instructions  to  the 
constructing  engln^  to  taire  the  culvert  out, 
the  board  refused  to  do  anything,  but  on  the 
contrary,  received  the  report  of  the  construct- 
ing engineer  and  passed  the  resolution  here- 
tofore quoted. 

One  of  the  members  of  the  board,  with 
whom  plaintiff  claims  to  have  talked,  was 
absent  in  Europe  at.the  time  of  the  trial,  and 
his  testimony  was  not  taken.  The  other, 
with  whom  plaintiff  says  he  talked,  testi- 
fied: "•  •  •  It.was  stated  that  lateral  A 
should  have  a  floodgate  at  the  east  end. 
Mr.  Wiley  was  to  put  that  in.  It  was  the 
only  one  in  the  district  to  keep  the  water 
from  backing  up  on  Mr.  Elliott's  land.  I 
understood  that  all  the  laterals  were  to  t>e 
solid  dikes  all  over  the  district;  the  dirt  was 
to  be  put  on  the  road  to  form  a  dike  and  I>et- 
ter  the  roads  and  keep  the  overflow  from 
above  from  coming  down  over  the  land  be- 
low it.  I  never  heard  any  talk  before  the 
board  that  lateral  A  was  not  to  be  construct- 
ed with  a  solid  dike  on  the  south.  When  I 
voted  for  the  establishment  of  the  district 
I  understood  that  the  laterals  should  all  be 
solid.  It  would  simply  not  amount  to  any- 
thing if  they  had  the  dikes  all  open.  The 
drainage  system  would  not  be  efficient  to  pro- 
tect against  overflow.  I  would  not  have  vot- 
ed for  the  establishment  of  lateral  A  if  I  had 
understood  there  was  to  be  an  opening  in  tlie 
dikes.  The  first  I  heard  of  a  demand  made 
by  Mr.  Elliott  for  a  culvert  south  of  lateral 
A,  if  I  remember,  was  the  time  when  Mr. 
Elliott  came  down  there  and  asked  me  if  I 
had  ordered  the  engineer  to  fill  up  that  cul- 
vert. I  told  him  that  I  did  not  order  the 
engineer  to  fill  it  up,  that  I  thought  It  was 
the  enginew'B  scheme — that  all  those  dikes 

Digitized  by  LjOOQIC 


Iowa) 


BLLIOTT  T.  WOODBURY  OOUNTT 


831 


slioiild  be  solid ;  that  was  left  to  the  engineer, 
■we  appointed  hltn  for  that  purpose.  •  •  • 
I  told  Mr.  EUlott  that  I  did  not  know  there 
-was  a  culvert  there,  and  in  fact  I  did  not 
I  bad  not  looked  over  the  district  very  much. 
Tliat  was  the  first  time  I  ever  heard  of  a  cul- 
vert being  there,  or  of  Its  being  left  in  there 
OP  taken  out  They  took  out  the  culverts  all 
along  down  over  the  district  wherever  they 
built  dikes  along  the  roads ;  there  were  vari- 
ous culverts  taken  out" 

Another  member  of  the  board   testified: 
"  •     ♦    •    I  heard  Mr.  Elliott  say  that  he 
■^^anted  a  floodgate  In  there,  and  my  under- 
standing was  at  that  time  that  he  would  be 
satisfied  with  a  floodgate  in  there.    My  un- 
derstanding was  that  lateral  A  was  to  be  con- 
structed with  a  solid  dike  on  the  south,  the 
same  as  all  other  laterals.     That  was  my 
understanding  at  the  time  I  voted  for  the 
establishment  of  the  drainage  district,  in- 
cluding lateral  A  and  from  the  reports  of 
tbe  engineer.    I  heard  no  talk  by  the  mem- 
bers of  the  board  that  the  culvert  Just  south 
of  lateral  A  was  to  remain.    I  remember  the 
circumstances  of  the  resolution  being  passed 
by  the  board  last  fall,  ordering  the  culvert 
taken  out  and  the  dike  filled  up.    That  was 
done  because  it  was  the  general  understand- 
ing, and  the  engineer  recommended  it    The 
upper  end  of  the  drainage  district  would  not 
be  efficient  with  a  culvert  In  there.    I  am 
talking  about  Mr.  ElUott    I  think  it  would 
certainly  drain  off  water  quicker  tt  there  was 
a  culvert  in  there,  but  I  think  it  would  spoil 
the  system,  especially  so  if  other  people  de- 
manded the  same  right    The  object  was  that 
this  lateral  should  gather  the  water  from 
north  of  it,  and  force  It  into  the  Oarretson 
ditch,  and  this  was  true  of  all  the  east  and 
west  laterals." 

PlaintifF's  main  reliance,  however,  is  upon 
the  testimony  of  the  engineer  appointed  by 
the  board  In  the  first  Instance  After  refer- 
ring to  his  report,  from  which  we  have  quot- 
ed, he  said:  "  •  ♦  •  The  two  reports.  Ex- 
hibits C  and  D,  did  not  provide  for  the  tak- 
ing out  of  the  culvert  in  the  highway  south 
of  lateral  A  In  making  Exhibit  B  I  did  not 
have  any  intention,  nor  did  the  board,  so  far 
as  I  know,  of  removing  the  culvert  in  the 
highway  adjoining  lateral  A.  Exhibits  C 
and  D  did  not  speak  of  a  floodgate,  but  it 
was  my  intention  and  purpose  to  put  in  a 
floodgate;  but  it  was  not  talked  over  with 
the  board.  The  surface  of  the  ground  at  the 
Garretson  ditch  adjoining  lateral  A  Is  about 
four  feet  higher  than  Immediately  north  of 
the  culvert  in  the  road.  In  my  Judgment  as 
an  engineer  under  the  conditions  on  the  land 
of  Mr.  ElUott,  I  would  not  do  it,  and  I  do 
not  think  it  would  be  the  best  plan  to  put  In 
lateral  A  with  this  floodgate  and  take  out 
the  culvert  In  the  public  highway.  •  •  • 
My  first  report  did  not  refer  to  lateral  A  In 
any  way,  shape,  or  manner.  I  did  not  un- 
derstand my  second  report,  or  the  two  re- 


ports together,  to  provide  for  any  solid  dikes 
in  the  road  south  of  the  lateral  A  I  would 
not  as  an  engineer,  knowing  conditions  there, 
have  reported  to  the  board  to  make  that 
roadway  south  of  lateral  A  a  solid  embank- 
ment I  made  my  second  report,  putting  In 
and  deepening  lateral  A  at  the  request  of  the 
board  of  supervisors.  The  deepening  of  lat- 
eral A  would  take  a  little  more  water  than 
before,  of  course,  but  when  the  high  water 
comes  it  can't  get  into  the  Oarretson  ditch 
there;  that  is  all  there  is  to  it  There  is  no 
other  place  in  that  territory  or  district  where 
like  conditions  exist  with  reference  to  an  east 
or  west  lateral.  Exhibit  2  is  the  plat  filed 
by  me  along  with  my  first  report  •  •  • 
My  first  report  provided  for  a  lateral  to  run 
down  through  section  6  immediately  east  of 
the  Farmers  ditch  to  connect  with  lateral  B. 
That  was  asked  to  be  taken  out,  I  think,  at 
the  request  of  Wiley  and  Sarglsson.  If  I 
had  it  to  do  over  again  now,  with  the  experi- 
ence I  have  had  in  this  and  other  ditches,  I 
would  not  let  anybody  get  me  to  take  ottt  tbe 
lateral  through  section  6  immediately  east  of 
the  Farmers  ditch."  On  cross-examination, 
he  said:  "I  don't  think  I  ever  explained  my 
first  report  to  the  board  of  supervisors  in  the 
same  language  as  I  have  explained  it  to- 
day to  the  court  I  think  the  board  had  to 
take  my  report  as  speaking  for  itsell  •  •  • 
The  fact  is  that  the  grade  there  with  the 
ditch  on  each  side  would  make  it  higher  and 
dryer.  I  did  amend  my  report,  providing  for 
lateral  A  but  I  would  not  do  it  again.  I 
knew  that  my  report  was  for  the  guidance  of 
the  board,  and  expected  them  to  establish 
lateral  A  Q.  So  the  only  fault  that  you  now 
find  is  that  you  think  your  Judgment  was  in 
error  and  you  wouldn't  do  it  again?  A  Well, 
I  was  a  little  weak-kneed;  that  is  alL  The 
object  of  lateral  A  was  to  take  care  of  the 
water  from  the  north,  or  from  Amick's  land, 
and  up  In  there.  I  knew  there  was  a  culvert 
about  450  feet  east  from  the  quarter  corner 
between  sections  6  and  6,  and  knew  that  the 
water  from  tbe  north  fiowed  down  through 
that  culvert  The  object  of  lateral  A  was  to 
take  care  of  as  much  of  that  water  as  It 
could.  •  •  •  I  expected  some  water  to 
fiow  through  lateral  A  but  I  expected  that 
culvert  to  stay  in.  I  exi)ected  the  water  that 
went  down  through  that  culvert  to  go  down 
its  own  way  over  the  lower  land.  In  my  re- 
port to  the  board  of  supervisors,  I  did  not 
mention  the  culvert  one  way  or  the  other, 
for  the  simple  reason  that  there  was  a  court 
ruling  against  that  culvert  coming  out  My 
report  provided  for  solid  dikes  on  the  south 
of  aU  other  east  and  west  laterals,  but  this 
lateral  was  not  there,  and  that  report  had 
nothing  to  do  with  it  Afterwards  I  filed  an 
amended  report,  providing  for  another  east 
and  west  lateraL  I  thought  that  it  would 
take  care  of  itself,  because  there  was  a  court 
ruling  against  taking  it  out  I  thought  the 
board  knew  about  it  Q.  WelL-^wfay  didn't 
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yoa  make  Bome  provision  for  the  waste  dirt 
In  lateral  A.  A.  Well,  common  sense  would 
tell  you  to  tbrow  It  In  the  road.  The  swale 
or  slough  that  ran  through  where  that  cul- 
vert was  ran  through  section  6,  and  crosses 
the  south  line  of  the  west  halt  of  section 
5  about  the  middle.  That  swale  was  the  nat- 
ural water  course  that  went  through  the  cul- 
vert. I  did  not  provide  for  a  culvert  in  lat- 
eral B  where  that  low  place  was  because 
there  wasn't  enough  of  It  In  regard  to  the 
lateral,  I  heretofore  testified  in  the  appeal 
from  the  assessments  of  benefits:  'It  would 
keep  the  water  that  came  through  that  cul- 
vert from  spreading  over  the  land.'  That  an- 
swer is  misleading.  It  could  not  keep  the 
water  that  goes  through  the  culvert  from 
spreading ;  it  couldn't  do  that,  you  know.  The 
water  would  run  through  the  culvert  and 
spread  over  the  Manley  land  south  of  it 
Lateral  A  would  keep  some  of  the  water  from 
going  through  the  culvert  I  remember  be- 
ing asked :  'Will  the  deepening  of  that  east 
and  west  ditch  along  Mr.  Elliott's  south  line 
assist  In  draining  off  his  land,  getting  the 
water  oft?'  to  which  I  answered:  'Yes,  sir; 
it  would  help  some,  because  it  would  give  a 
better  chance  to  run  off  after  the  water  goes 
down  in  the  ditch.'  And  the  thought  in 
constructing  lateral  A  with  a  floodgate  was 
that  when  the  wat»  went  down  in  the  Oar- 
retson  ditch  it  would  run  off  much  faster 
through  this  lateraL" 

There  was  an  appeal  by  plaintiff  from  the 
assessment  of  benefits  to  the  land,  and  on 
that  appeal  the  engineer  was  a  witness.  On 
the  trial  of  the  present  case,  in  addition  to 
the  testimony  given  above,  be  stated:  "At 
the  time  of  my  testimony  in  the  appeal  from 
the  assessment  of  benefits,  I  didn't  take  into 
consideration  the  fact  that  this  flood  water 
was  to  run  through  the  culvert,  but  took  into 
consideration  that  It  was  to  run  through 
lateral  A,  and  If  the  water  was  so  high  in 
the  ditch  that  It  would  not  run  out  during 
that  high  water,  it  would  run  off  quickly 
after  the  water  in  the  Oarretson  ditch  did 
receive  it,  but,  of  course,  before  the  water 
In  the  Garretson  ditch  had  a  chance  to  go 
down  I  expect  some  of  the  water  would  go 
down  through  Manley's  land  anyway.  As 
to  whether  it  would  go  down  through  there 
if  there  was  a  dike  would  depend — It  would 
take  quite  a  dike  sometimes  to  keep  it  from 
going  through  there — I  mean  it  would  take 
a  good  high  dike  sometimes  to  keep  the  water 
from  going  down  over  Manley's  land.  The 
height  of  the  dike  would  not  have  to  be 
higher  than  the  water  would  rise,  but  the 
strength  of  the  dike  would  have  to  be  increas- 
ed. If  the  water  was  Iilgber  at  the  point 
where  this  culvert  was  than  It  was  In  the 
ditch  proper,  then  I  expect  it  would  flow  Into 
the  ditch  through  the  lateral  and  through 
the  floodgates,  regardless  of  the  fact  whether 
the  gate  was  8  or  10  feet  under  water  or 
not— some  of  it  would  go  through  M  there 


was  pressure  enough  to  make  It  go  ilirongb. 
A  body  of  water  that  would  rise  to  the  height 
of  that  dike  would  perhaps  have  pressure 
enough  to  run  through  that  lateral  if  the 
water  in  the  ditch  was  not  higher  than  it  was 
in  the  lateral." 

In  addition  to  this,  there  is  other  testi- 
mony from  the  witness,  tending  to  show 
that  on  the  trial  of  the  appeal  from  the  as- 
sessment of  beneflts,  he  had  in  mind  that  tlie 
culvert  was  to  be  removed,  and  that  bis  plats 
and  reports  so  showed.  For  this  and  other 
reasons,  his  presoit  testimony.  In  explana- 
tion of  his  reports  and  what  he  intended  by 
them,  is  not  entitled  to  great  weight,  even  if 
permissible  aa  against  the  reports  them- 
selves. 

This  la  the  substance  of  the  entire  record 
In  the  case,  save  some  testimony  as  to  the  In- 
efficiency of  the  plans  as  recommended  by 
the  engineer  and  adopted  by  the  board ;  and 
it  Is  manifest,  we  think,  that  the  decree  must 
be  aflirmed. 

[4]  A  signiflcant  fbct  In  the  testimony  is 
that  when  the  matter  of  plaintiff's  appeal 
from  the  assessment  of  benefits  waa  being 
heard,  the  engineer  who  now  explains  hia 
plans,  etc.,  tesUfled  that  no  culvert  was  to 
be  put  in  the  embankment  formed  by  the  con- 
struction of  lateral  A,  and  doubtless  this 
was  the  theory  on  which  plaintiff  presented 
his  appeaL  He  cannot  now  change  and  claim 
that  the  embankment  was  not  to  be  solid,  but 
that  a  culvert  should  have  been  left  in  the 
road. 

[S]  Moreover  the  burden  of  proof  Is  upon 
the  plaintiff  to  establish  the  afllrmative  is- 
sues tendered  by  him,  and  we  are  of  opinion 
that  the  records,  reports,  plats,  resolutions, 
etc.,  show  that  lateral  A  waa  to  be  construct- 
ed as  all  others — with  a  solid  embankment 
on  the  south  side,  which  would  tend  toward 
making  the  highway  more  passable  It  is 
hardly  possible  that  the  engineer  Intended 
to  have  a  culvert  in  the  road  and  to  have 
the  water  spread  out  over  adjoining  land  to 
the  south,  or  to  be  taken  care  of  by  a  ditch 
leading  to  the  next  lateral  south,  without 
disclosing  that  fact  Indeed,  the  Manley 
land  shown  on  the  plat  to  the  south  of  that 
owned  by  the  plaintiff  would  not  have  been 
drained,  If  the  water,  coming  down  from 
plaintiff's  land,  were  collected  at  a  culvert 
across  the  road  and  discharged  upon  his 
land,  either  to  spread  out  thereon  or  be  tak- 
en care  of  in  some  other  manner.  No  other 
manner  is  indicated  on  the  plat,  and  if  the 
engineer  contemplated  such  a  discharge  up- 
on the  Manley  land,  he  would  surely  hare 
formulated  some  plan  of  taking  care  of  it 
That  he  did  not  do  so  Is  full  of  significance. 
Doubtless  benefits  were  assessed  against 
Manley  on  the  theory  that  his  lands  were 
to  be  benefited  by  lateral  A  taking  care  of 
the  waters  to  the  north.  Indeed,  the  record 
tends  to  so  show,  and  it  would  be  unjust  and 
Inequitable  to  now  construct  a  culvert  so 
as  to  throw  the  waters^mlng  £pom  plain- 
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tllTs  land  to  tbe  north  upon  the  lower  land 
after  an  assessment  on  another  theory. 

The  trial  court  heard  the  witnesses  and  ar- 
rlTed  at  the  conclusion  that  plalntlS  was 
not  entitled  to  the  relief  prayed,  and  we  see 
no  reason  for  interfering  with  the  decree. 

It  is  therefore  aihrmed. 

WEAVER,  C.  J.,  and  PRESTON  and  WITH- 
BOW,  JJ.,  concurring. 


NELSON  T.  WESTERN  UNION  TBIiE- 

GRAPH  CO. 
(Supreme  Court  of  Iowa.     Nov.  11,  1913.) 

1.  Appeal  and  Ekbob  (8  977*)  —  Obdkb 
Gbantinq  Nkw  TbiaI/— Rbviisw. 

A  ruling  of  the  trial  court  in  passing  on 
a  motion  for  new  trial  is  an  exercise  of  dis- 
cretion with  whi(^  the  Supreme  Court  will  not 
interfere  unless  abuse  is  shown. 

[E^  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  3880-3865.;  Dec.  Dig.  | 
977.*] 

2.  Appeal  and  e'bbob  (5  977*)— Nbw  Tbial— 
Obdeb  Gbanting  New  Tbial  —  Review — 
Specification  of  Grounds. 

WhUe  much  latitude  is  allowed  the  trial 
court  in  the  exercise  of  its  discretion  in  grant- 
ing a  new  trial,  yet  such  discretion  is  legal  in 
character,  and,  when  the  precise  ground  is 
stated  on  which  the  court's  action  is  based,  the 
Supreme  Court  on  appeal  will  determine  wheth- 
er such  discretion  has  been  abused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3860-3876;  Dec.  Dig.  i 
977.*] 

8.  Bbokebs  (§  14*)— Authobitt  to  Find  Pub- 
CHASEB— Right  to  Effect  Contbact. 

Authority  granted   to  a  broker  to  find  a 

purchaser  does  not  give  him  the  right  to  make 

tbe  contract  of  sale. 

[Ed.   Note.— For   other   cases,    see  Brokers, 

Cent  Dig.  %  13;   Dec.  Dig.  f  l4.*] 

4.  Bbokxbs  ({  14*)— Sale  of  Real  Pbopbbtt 

—AuTHOBrrr— Contbact. 

Where  a  broker's  authority  to  sell  cer- 
tain real  property  was  limited  to  finding  a  pur- 
chaser, so  that  he  was  without  power  to  con- 
tract with  a  purchaser  as  to  terms  and  condi- 
tions, and  he  submitted  to  a  proBpective  pur- 
chaser a  proposition  different  from  that  which 
his  principal  had  authorized,  he  acted  in  .ex- 
cess of  his  authority,  and  the  purchaser's  ac- 
ceptance of  the  proposition  did  not  constitute 
a  contract  between  him  and  the  broker's  prin- 
cipal. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.   |  18;    Dec.  Dig.  f  14.*] 

Appeal  from  District  Court,  Webster  Coun- 
ty ;   Charles  E.  Albrook,  Judge. 

Defendant  appeals  from  a  ruling  setting 
aside  a  directed  verdict  and  granting  a  new 
trial.    Affirmed. 

Healy,  Bumqulst  &  Thomas,  of  Ft  Dodge, 
for  appellant.  Kenyon,  Kelleher  ft  O'Connor, 
of  Ft  Dodge,  for  appellee. 

WITHROW,  J.  I.  This  action  was  brought 
to  recover  damages  alleged  to  have  been 
sustained  by  the  plalntift  because  of  the  er- 
roneous  transmission    of   a    telegraph    mes- 


sage,  resulting,  as  claimed,  in  a  loss  by  plain- 
tiff of  profits  In  a  real  estate  transaction. 
There  was  a  trial  to  a  Jury,  and  at  the  con- 
clusion of  the  evidence  tbe  trial  court  direct- 
ed the  return  of  a  verdict  for  tbe  defendant 
A  motion  for  new  trial  was  presented  and 
afterwards  sustained  by  the  trial  court,  and 
the  directed  verdict  was  set  aside.  From  the 
ruling  grrantlng  a  new  trial,  the  defendant  ap- 
peals. 

[I]  II.  It  is  agreed  by  counsel  that  the  rul- 
ing of  the  trial  court  in  passing  upon  a  mo- 
tion for  a  new  trial  is  merely  a  matter  of 
discretion  with  which  the  appellate  court 
will  not  Interfere  unless  it  appears  that  such 
discretion  has  been  abused.  Hunter  v.  Por- 
ter, 124  Iowa,  351,  100  N.  W.  63.  And,  al- 
though there  are  instances  in  which  this 
court  may  find  it  proi)er  to  set  aside  such 
ruling,  there  Is  greater  reluctance  to  do  so 
when  Its  effect  is  to  grant  a  new  trial.  Tath- 
well  V.  Cedar  Rapids,  122  Iowa,  60,  97  N.  W. 
96. 

[2]  It  is  the  claim  of  the  appellant  that  the 
ruling  of  tbe  trial  court  as  shown  by  the 
opinion  which  Is  a  part  of  the  record,  was 
based  upon  the  single  and  definite  question 
stated  by  it  whether  the  evidence  showed 
such  a  complete  acceptance  of  an  offer  to 
sell  real  estate  as  to  create  a  contract  Ap- 
pellant insists  that  the  undisputed  testimony 
upon  this  question  was  such  tbat  tbe  trial 
court  was  bound  to  bold  as  a  matter  of  law 
that  there  was  a  completed  contract  before 
the  sending  of  the  telegram  which  is  the 
basis  of  this  suit,  and  that  therefore  no  dam- 
ages were  suffered  by  the  plaintiff.  It  has 
often  been  held  by  this  court  tbat,  while 
much  latitude  is  allowed  the  trial  court  in 
the  exercise  of  its  discretion,  yet  such  is  a 
legal  discretion;  and,  when  the  precise 
ground  is  stated  upon  which  the  court  bases 
its  action,  we  will  determine  if  such  discre- 
tion has  been  abused.  Stockwell  v.  Railway 
Co.,  43  Iowa,  470;  Turley  v.  Grlffln,  106 
Iowa,  161,  76  N.  W.  660 ;  Busse  v.  Schaeffer, 
128  Iowa,  321,  103  N.  W.  947.  It  is  then  our 
duty  to  determine  from  this  record  whether 
there  was  legal  error  by  the  trial  court  in  its 
ruling,  and  this  requires  a  somewhat  extend- 
ed statement  of  the  evidence. 

III.  Prior  to  the  12th  day  of  November, 
1910,  H.  B.  Nelson,  the  appellee  herein,  was 
the  owner  of  the  N.  E.  ^  of  section  16,  town- 
ship 86,  range  27,  Webster  county,  Iowa. 
About  two  months  t)efore  this  time  be  had 
placed  the  land  in  the  hands  of  one  Charles 
Coomer  for  sale  on  commlsfion.  After  his 
employment  as  agent  for  the  sale  of  said 
land  by  plaintiff,  Mr.  Coomeit  conducted 
negotiations  with  Mr.  William  Alexander, 
a  prospective  purchaser,  of  White  Heath,  III., 
and  in  August  he  showed  Mr.  Alexander  the 
Nelson  land.  At  first  Alexander  offered 
$5,000  for  the  land  and  Nelson  asked  |8,000. 
Several  letters  passed  between  Mr.  Coomer 
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and  BCr.  Alexander  between  Angast  and 
NoTember  12tb  In  regard  to  the  deal;  and 
Mr.  Coomer  consulted  Dr.  Nelson  on  several 
occasions  during  the  same  period.  All  of 
the  letters  were  lost  at  the  time  of  the  trial, 
and  evidence  of  their  contents  was  admitted. 
Alexander  wrote  to  Coomer  that  he  would 
give  n.OOO  for  the  land.  Upon  being  Inform- 
ed of  the  offer  Nelson  went  to  see  Coomer, 
and,  as  stated  by  Nelson,  "Coomer  told  me 
that  Alexander  had  made  an  offer  of  $7,000. 
I  told  him  that  I  wouldn't  accept  It  That  Is, 
I  told  him,  'Tou  can  make  him  a  proposition 
of  $7,500,  Is  the  least  I  will  take;'  and  I 
told  Coomer  to  tell  him  about  the  lease.  Be- 
tween the  time  that  Coomer  first  mentioned 
the  fact  that  Alexander  was  a  prospective 
purchaser  for  the  land  and  the  time  that  I 
had  the  last  conversation  to  which  I  have 
referred,  the  land  had  been  leased  for  the' 
year  1011.  In  the  last  conversation  that  I 
had  with  Coomer  I  told  him  that  it  was 
leased  for  1911,  and  that  I  would  try  to  get 
released  from  that  but  I  wouldn't  promise." 
After  this  Coomer  communicated  with  Alex- 
ander by  letter  which  was  lost. 

Coomer  testified  in  regard  to  this  ma^er  as 
follows  on  cross-examination:  "After  I  got 
the  letter  from  Mr.  Alexander  I  wrote  him 
another  letter.  In  that  letter  I  told  him  that 
he  could  have  the  farm  for  $7,600.  After  the 
time  he  left  here,  and  before  I  wrote  the 
last  letter,  I  had  some  talk  with  Dr.  Nelson, 
and  after  the  time  that  he  left  here,  and  be- 
fore I  wrote  the  last  letter,  the  farm  had 
been  rented:  Before  I  wrote  the  last  letter 
Dr.  Nelson  and  I  talked  it  over,  and  Dr. 
Nelson  reached  the  conclusion  that  he  could- 
n't get  rid  of  the  tenant  on  the  lease  for  the 
current  year.  Dr.  Nelson  told  me  that  be 
thought  he  could  get  rid  of  the  tenant  and 
turn  the  possession  over  to  Mr.  Alexander 
March  1,  1911."  On  redirect  examination  he 
said:  "In  the  letter  which  I  sent  to  Mr.  Alex- 
ander I  told  him  that  he  could  get  possession 
of  the  farm  March  1,  1911.  In  that  letter  I 
told  him  it  had  been  leased.  I  don't  know  that 
Dr.  Nelson  had  tried  to  have  the  lease  can- 
celed with  the  tenant  between  that  time  and 
before  this  letter  business  came  up.  He  told 
me  that  he  would  take  $7,500  for  it  and  give 
possession.  That  was  before  I  wrote  the 
last  letter.  In  the  same  letter  I  told  Alex- 
ander that  the  place  was  rented.  That  letter 
was  written,  and  this  circumstance  took  place, 
as  I  understand  it,  long  before  this  telegraph- 
ing." 

'  Upon  receipt  of  the  letter  from  Mr.  Coom- 
er, Mr.  Alexander  telegraphed  his  ac- 
ceptance to  the  plaintiff,  Dr.  Nelson,  as  fol- 
lows: "White  Heath,  Illinois,  11—12—10. 
H.  Ei.  Nelson,  Dayton,  Iowa:  WIU  take  farm. 
Be  there  next  week.  Am  sending  two  men. 
Price  it  to  them  at  sixty  dollars.  Don't  tell 
them  I  bought  it  William  Alexander."  As 
to  this  Alexander  testified:  "After  I  went 
back  home  I  received  a  couple  of  letters  from 


Mr.  Coomer.  He  wrote  me  and  told  me  that 
he  would  take  $7,500  for  the  farm  and  give 
possession  of  it  next  spring,  whidi  was  last 
spring.  I  couldn't  tell  you  what  day  of  the 
week  it  was  that  I  received  that  letter  from 
Mr.  Coomer.  I  sent  a  telegram  right  away 
that  day  or  the  next  day  that  I  would  take 
the  farm  to  Dr.  Nelson." 

It  is  claimed  by  the  appellant  tbat  the 
negotiations  at  this  point  constitute  a  com- 
pleted written  contract;  tliat  Dr.  Nelson's 
oHer  was  communicated  by  Ids  authorized 
agent  Coomer,  in  a  letter,  and  upon  receipt 
of  the  letter  Alexander  communicated  his 
acceptance  directly  to  Dr.  Nelson. 

On  the  day  of  and  after  the  reo^pt  of  the 
telegram  shown  above,  Nelson  telegraplied 
to  Alexander:  "Will  take  $7,500  sabject  to 
1911  lease.  Wire  $500  forfeit  to  First  Na- 
tional"— and,  in  response  to  such,  Alexander 
delivered  to  the  telegraph  company  for  trans- 
mission the  following:  "Nov.  13,  1910.  To 
First  National  Bank,  Dayton,  Iowa:  Draw 
through  First  National  Banlc,  Montlcello,  Illi- 
nois, five  hundred  dollars.  Hold  as  forfdt 
on  one  hundred  and  sixty  acres  subject  to 
clear  title  and  satisfactory  contract  from  H. 
E.  Nelson.  NoUfy  him  I  will  be  there  last  of 
week.  Wm.  L.  Alexander."  This  telegram, 
it  is  alleged,  when  delivered  read  as  follows: 
"Nov.  13,  1910.  To  First  National  Bank. 
Dayton,  Iowa:  Draft  through  First  Na- 
tional Bank,  Montlcello,  Illinois,  five  hundred 
dollars.  Hold  as  forfeit  on  one  hundred  sixty 
acres  subject  to  clear  title  and  satistactory 
contract  from  H.  E.  Nelson.  Notify  him  I 
will  be  there  last  of  week.  Wm.  L.  Alex- 
ander." The  difference  between  the  message 
as  filed  for  transmission  and  as  delivered 
consists  in  the  use  of  the  word  "draft"  in- 
stead of  "draw."  Nelson  testified  that  when 
it  was  shown  to  him  by  the  cashier  of  the 
bank  they  both  concluded  It  meant  that 
a  draft  would  be  forwarded.  A  few  days 
later  Alexander  came  from  lUinois  to  dose 
the  transaction,  but  when  he  learned  tiiat 
Nelson  had  not  made  draft  upon  him  for 
$500  as  directed  in  the  filed  telegram,  he 
refused  to  go  further  in  the  transaction. 

There  is  no  claim  by  the  appellant  that  the 
last  telegram,  as  delivered  to  the  bank,  con- 
stituted an  acceptance  of  the  telegram  of 
Nelson  of  November  12th,  but  as  stated  above 
the  case  is  rested  upon  the  proposition  that 
the  letters  of  Coomer  and  the  Alexander 
telegram  of  November  12th  did  complete  a 
contract 

IV.  Coomer  was  the  agent  of  Nelson  in  the 
elfort  to  procure  a  buyer  and  make  a  sale 
of  the  real  estate.  The  testimony  of  Nelson 
is  that  the  last  conversation  be  had  with 
Coomer  he  (Nelson)  told  him  the  land  was 
leased  for  1911 ;  that  he  would  try  to  get 
released  from  it  but  would  not  promise.  He 
also  said  he  did  not  believe  he  had  formerly 
told  Coomer  to  tell  Alexander  that  he  could 
have  possession  ^^  Ma^jdyji^^The  propo- 
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slUon  whldi  Coomer  sabmltted  to  Alexander 
after  tills  conversatloii,  and  the  acceptance 
of  which  by  telegram  is  claimed  as  completr 
ing  the  contract,  was  that  he  could  have  the 
farm  for  $7,500  and  have  possession  March 
1,  1911.  The  authority  of  Coomer,  In  acting 
as  the  agent  of  Nelson,  was  not  to  fix  the 
terms  but  to  find  a  purchaser  on  the  terms 
fixed  by  his  principal.  Such  was  recognized 
by  Alexander  as  the  limit  of  his  authority, 
for,  after  the  sabmlssion  of  the  proposition 
to  him  by  Coomer,  his  telegram  of  acceptance 
was  sent  to  Nelson. 

[3]  That  the  authority  granted  an  agent 
to  find  a  purchaser  does  not  give  him  the 
right  to  make  the  contract  of  sale  Is  well 
settled  by  the  decisions  of  oar  own  court  and 
by  the  weight  of  authority.  Balkema  t. 
tSearle,  116  Iowa,  374,  89  N.  W.  1087 ;  Holmes 
V.  Redhead,  104  Iowa,  399,  73  N.  W.  878; 
Fnrst  v.  Tweed,  93  Iowa,  300,  61  N.  W.  867; 
Brandmp  v.  Britten,  11  N.  D.  376,  92  N.  W. 
453;  Halsey  v.  Monteiio,  92  Ya.  581,  24  S.  B. 
2S8. 

[4J  The  authority  of  Coomer  being  thus 
limited,  and  he  being  without  power  to  con- 
tract with  a  purchaser  which  necessarily 
means  to  reach  an  agreement  on  terms  and 
conditions,  there  is  no  question  but,  if  he 
submitted  to  Alexander  a  proposition  dif- 
ferent from  that  which  his  principal  author- 
ized, he  acted  in  excess  of  his  authority, 
and  an  acceptance  of  the  proposition  thus 
made  was  not  an  acceptance  of  an  offer  of 
Nelson.  While  Coomer  testifies  ttiat  In  his 
letter  he  informed  Alexander  that  the  land 
bad  been  leased,  he  also  stated  in  the  same 
letter  that  he  (Alexander)  could  get  posses- 
sion March  1,  1911.  On  its  face  this  state- 
ment would  carry  with  it  the  assurance  that 
arrangements  would  be  made  with  the  lessee 
under  which  his  rights  would  be  surrendered. 

V.  While  we  have  treated  the  evidence  as 
showing  the  facts  which  is  the  basis  of  our 
conclusion,  and  this  is  our  duty  in  passing 
upon  the  question  of  a  directed  verdict,  we 
do  not  wish  to  be  misunderstood  as  holding 
that  the  governing  and  necessary  facts  are 
all  without  dispute.  We  are  of  opinion  that 
the  trial  coart  did  not  abuse  its  discretion  in 
holding  that  the  case  presented  a  question 
for  the  Jury. 

AlUnned. 


WITTE  et  al.  v.  GARDNER  et  al. 
(Supreme    Court    of    Iowa.      Nov.    14,    1918.) 

1.  SPBcmo  Pekpormancb  (§  121*)— Meeting 
ov  Minds  on  Contbact— Sufficiency  of 
Evidence. 

Evidence,  in  an  action  for  specific  perform- 
ance, held  inaufficient  to  show,  by  the  neces- 
sary clear  and  satisfactory  evidence,  the  meet- 
ing of  the  minds  of  the  parties  in  the  alleged 
parol  contract  of  sale  of  land. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ||  387-395;  Dec.  Dig. 
I  121.*] 


2.  Frauds,  Statdtk  of  (5  129*)— Sam  of 
Land— Past  Pebfobuance— Payment. 
That  the  giving  of  a  check  may  have  the 
effect  of  a  payment,  constituting;  part  perform- 
ance, talcing  an  agreement  out  of  the  statute  of 
frauds,  it  must  have  been  exclusively  referable 
to  an  agreement  between  the  parties;  so  that, 
the  giving  of  it  in  the  first  instance  being  only 
conditional,  and  there  being  then  no  agreement, 
there  most  not  only  have  been  a  ratification  or 
acceptance  of  the  check  as  payment,  but  a  sub- 
sequent agreement  on  which  such  ratification 
could  be  based. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  §§  287-292,  303,  306-^08. 
311,  314,  318-^20,  328,  325,  326;  Dec.  Dig.  | 
129.  •] 

Appeal  from  District  Court,  Mitchell  Coun- 
ty; J.  F.  Clyde,  Judge. 

Action  in  equity  for  specific  performance. 
Affirmed. 

John  McCook,  of  Cresco,  and  Bush  &  Spa- 
annm,  of  Osage,  for  appellants.  Mears  & 
Lovejoy,  of  Waterloo,  and  A.  A.  Kugler,  of 
Osage,  for  appellees. 

WITHROW,  J.  I.  The  appellees  were  the 
owners  of  certain  real  property  in  Mitchell 
county,  Iowa.  It  is  the  claim  of  the  appel- 
lants that  on  or  about  the  13th  day  of  July, 

1912,  the  appellees  offered  to  sell  said  prop- 
erty to  the  appellants  for  a  consideration  of 
$98  per  acre,  $500  of  the  consideration  to  be 
then  paid,  the  balance  to  be  paid  March  1, 

1913,  when  conveyance  should  be  made,  sub- 
ject to  an  existing  mortgage  for  $8,500  then 
against  the  property,  which  mortgage  drew 
6  per  cent.,  the  grantees  to  assume  the  mort- 
gage, with  interest  from  March  1,  1913.  Ap- 
pellants aver  that  they  accepted  the  propo- 
sition, and  at  the  time  paid  to  the  appellees 
the  sum  of  $500  In  cash,  which  was  accepted 
by  the  appellees  to  bind  the  purchase  upon 
the  terms  and  conditions  above  stated.  They 
aver  a  refusal  on  the  part  of  appellees  to 
carry  out  the  contract,  and  a  readiness  and 
willingness  and  continuons  offer  on  their 
part  to  perform  the  same.  They  also  aver 
a  repudiation  of  the  contract  on  the  part  of 
the  appellees,  and  pray  a  decree  for  specific 
performance.  Other  claims  in  the  petition 
need  not  be  stated,  as  they  relate  only  to  in- 
junction and  to  possessory  rights. 

The  ariellees,  defendants  in  the  original 
proceeding,  deny  that  a  contract  of  sale  was 
entered  iuto  and  payment  and  receipt  of 
earnest  money  made  thereunder.  They  plead 
the  statute  of  frauds  against  the  alleged 
agreement,  which  was  in  parol.  In  reply  the 
appellants  plead  that  $500  was  paid  by  them 
and  accepted  by  the  appellees,  and  that  the 
same  has  been  retained  by  them,  and  that 
they  are  therefore  estopped  from  claiming 
that  the  agreement  is  not  binding  upon  them, 
or  from  refusing  to  carry  out  the  conditions 
thereof.  Upon  hearing  the  petition  of  appel- 
lants was  dismissed. 

II.  It  appears  from  the  evidence  that  the 
land  was  listed  with  Witte  for  sale  as  147.74 
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acres  at  $98  per  acre,  subject  to  a  mort- 
gage for  $8,500  at  6  per  cent.,  due  In  1916, 
the  crop  of  1912  being  reserved,  the  owner  to 
pay  the  taxes  of  1912.  This  listlfig  was 
brought  about  tbrongb  the  agency  or  efforts 
of  Roe;  bis  transactions  having  been  with 
A.  A.  Kugler,  one  of  the  owners.  No  ques- 
tion is  raised  as  to  the  power  of  Kugler  or 
Harold,  otherwise  Jack  Gardner,  to  bind  all 
the  owners  of  the  land.  The  only  question 
which  we  need  to  consider  is  whether  there 
was  an  agreement  between  the  parties  as  to 
terms  of  sale  at  the  tiilie  the  check  for  $500 
was  left  with  Kugler.  On  this  question  Wltte 
testified  that  they,  Wltte  and  Roe,  told 
Kugler  In  his  office,  on  July  12th,  that  they 
would  give  them  |95  per  acre,  and  pay  $500 
down,  $2,000  March  1,  1913,  and  assume  the 
mortgage  on  the  farm,  and  give  back  a  sec- 
ond mortgage  for  the  balance  of  the  consider- 
ation, payable  in  five  years  at  6  per  cent;  that 
Kugler  said  he  did  not  thldk  they  could  do 
that  He,  Kugler,  then  talked  with  the  Gard- 
ners over  the  telephone,  one  being  at  Stacy- 
vllle  and  the  other  at  Esthervllle,  and  then 
informed  Witte  that  Gardner,  at  EstberviUe, 
would  not  take  $95,  but  would  take  $98,  but 
left  It  to  Kugler  and  his  brother  at  Stacy- 
vlUe.  Witte  furtber  testified  that  he  wrote 
out  a  check  for  $500  and  gave  it  to  Kugler, 
who  said,  "Now  don't  leave  this  here  on  the 
$95  offer,  because  I  don't  think  we  could  do 
that;  but  I  will  take  it  on  part  payment 
on  the  $98  offer."  On  cross-examination  the 
witness  testified  tbat  at  the  time  he  gave  the 
check  to  Kugler  he  bad  not  offered  $98  for 
the  land,  and  such  offer  was  not  made  until 
later,  when  he  saw  Jack  Gardner  at  Stacy- 
viUe.  Be  further  said:  "We  never  told  him 
we  left  the  check  there  on  the  $98  deal  at  the 
time."  "Had  not  then  made  any  other  offer 
than  $95."  It  also  appears  from  the  tes- 
timony of  Wltte  tbat  after  the  alleged  pay- 
ment of  $500,  bnt  on  the  evening  of  the  same 
day,  he  met  Kugler,  who  tendered  the  check 
back  to  him,  saying  that  he  had  talked  with 
Gardner  at  Esthervllle,  and  that  they  were 
not  satisfied.  To  this  Wltte  replied  that  he 
bad  seen  Jack  Gardner  and  bought  the  farm 
(for  $98)  to  which  Kugler  replied  they  had 
not  bought  it  yet,  and  some  question  then 
arose  as  to  assuming  the  interest  to  March 
1,  1913,  on  the  $8,500  mortgage. 

Roe,  a  coplalntlff,  testified  as  to  the  $500 
transaction:  "On  the  first  start  we  gave  Mr. 
Kugler  a  check  for  $500  to  show  him  on  the 
$95  deal  when  he  talked  with  the  boys  that 
we  meant  business  and  weren't  fooling  about 
it,  and  be  took  the  check  that  way,  and  then 
had  his  talk  with  them,  and  wouldn't  accept 
it  as  a  payment  at  $95  an  acre  because  they 
wouldn't  sell,  he  said,  at  $95  an  acre;  and 
we  had  a  long  talk  there,  and  we  couldn't  come 
to  any  agreement  on  the  $95  deal,  and  so 
when  we  left  to  go  and  see  Gardner  at  Stacy- 
vllle,  we  left  the  check  there,  and  he  saii^ 
be  wouldn't  take  the  check  then  of  $500  on 
the  $95  deal,  bat  tbat  he  would  accept  it 


on  the  $98  one  as  a  $500  payment;  I  tUnk 
those  are  the  very  words  he  used."  On  cross- 
examination  he  further  testified:  "When 
Witte  handed  Kugler  the  check  he  said  there 
was  no  use  handing  him  that  check  on  the 
$95  deal,  and  Mr.  Witte  said.  Ton  will  want 
to  talk  with  the  boys  about  it,  and  we  will 
hand  you  this  check  to  show  that  we  mean 
business  and  mean  to  buy  the  land.'  Witte 
told  him  to  take  that  check  so  that  if  Jack 
Gardner  called  him  up  about  this  deal,  Kng- 
ler  could  assure  him  that  we  mean  business, 
and  that  was  the  statement  that  Witte  made 
to  Mr.  Kugler  when  he  handed  him  the  check. 
The  check  was  handed  to  Kugler  in  the  fore- 
noon at  Mr.  Kugler'B  office.  When  Kugler 
told  Wltte  there  was  no  nse  leaving  any 
check  on  the  $95  offer,  Wltte  said:  'We  will 
leave  it  here  anyway,  and  if  any  one  of  the 
boys  call  you  up  and  ask  you  about  it,  you 
can  assure  them  we  meant  business  .because 
the  check  is  here.'"  That  afterwards  they 
went  to  see  Jack  Gardner  at  Stacyville  and 
parol  agreement  was  finally  made  to  take  the 
land  at  $98. 

Kugler  testified:  "Well,  Mr.  Wltte,  when 
he  pulled  his  checkbook  out  of  his  pocket 
says,  'I  will  leave  tills  check  here  for  ^00,' 
and  started  to  write  it  out,  and  I  said  he 
didn't  need  to  leave  any  check  there  at  all. 
and  that  I  wouldn't  accept  any  check  under 
any  consideration  until  the  details  of  the 
contract  or  agreement  that  we  had  been  talk- 
ing over  more  or  less  were  finally  settled  and 
determined ;  then  he  said  that  he  would  leave 
the  check  there  anyway  to  show  that  they 
meant  business,  and  I  said  they  didn't  need 
to  leave  it  there  for  any  purpose ;  I  said  yon 
don't  need  to  leave  a  check  hei«  for  any 
purpose  whatever,  and  when  the  contract  is 
finally  determined  you  can  make  out  your 
check,  but  he  made  the  chedc  out  anyway, 
and  went  on,  and  left  it  there;  laid  it  on 
the  corner  of  the  desk  and  went  away  with 
it  there.  He  did  not  hand  it  to  me,  and  I 
did  not  take  it  up  from  where  he  laid  it  tQl 
they  returned  from  Stacyville.  I  went  to 
give  the  check  to  him  at  that  time;  that  was 
in  the  evening  after  supper.  After  the  visit 
of  Wltte  and  Roe  to  Jack  Gardner  and  up- 
on th^r  return  I  had  a  talk  with  them.  They 
came  and  said  they  had  bought  the  place,  and 
I  asked  what  arrangements  had  been  made 
about  the  interest  and  taxes,  and  they  said 
that  nothing  had  been  made;  that  they  had 
made  no  arrangements  in  tbat  respect;  and  I 
said,  'Ton  don't  get  the  place  without  paying 
Interest  for  at  least  a  part— you  don't  get 
the  place  without  paying  the  Interest  or  at 
least  a  part  of  it,  from  the  time  yon  buy  it 
until  it  becomes  due,  March  Ist,  1913,'  and 
then  be  said  that  they  bad  already  bought 
the  place,  and  I  said,  'You  haven't  unless  yon 
make  some  arrangement  about  the  proposi- 
tion of  the  interest,  which  has  not  been  done,' 
and  that  was  the  time  I  told  him  about  that, 
and  wanted  to  give  him  back  the  citeck  he  left 
on  my  desk."  Digtzed  byLjOOQlC 
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From  the  testtmony  of  Harold  (JaCk)  Oard- 
xier  It  appears  that  no  talk  was  had  between 
tilmself  and  Witte  and  Roe  about  assuming 
the  Interest;  that  he  supposed  the  purchas- 
ers would  pay  the  Interest  due  March  1, 1913. 
The  check  which  was  left  by  Wltte  was  ten- 
dered back  to  Wltte  and  refused  by  him,  and 
Immediately  thereafter  was  mailed  to  him 
by  Kugler  by  registered  letter,  which  Wltte 
refused  to  accept,  and  the  letter,  with  its 
contents,  after  being  through  the  dead-letter 
office  was  returned  to  Kugler. 

[1]  III.  We  have  given  sufficient  of  the  tes- 
timony to  indicate  the  real  question  in  con- 
troversy, and  that  is  whether  upon  the  ac- 
ceptance of  the  108  offer  proof  of  a  contract 
of  sale  has  been  sufficiently  shown,  and.  If  so. 
If  It  was  accepted  without  quallflcatlon  by 
the  owners  of  the  land,  whether  the  $S00 
delivery  of  check  is  sufficient  to  remove  the 
case  in  its  proof  from  the  prohibition  of  the 
statute  of  frauds.  No  claim  is  made  that 
there  was  a  meeting  of  the  minds  of  the 
parties  at  the  time  the  check  was  handed  to 
Kugler  by  Wltte.  The  whole  evidence  Is  con- 
clusive that  at  such  time  it  could  not  have 
been  considered  as  a  payment,  and  was  not 
iinderstood  as  having  that  effect ;  but,  on  the 
contrary,  the  greatest  force  that  can  be  given 
to  it  was  that  It  was  left  as  an  evidence  of 
good  faith  on  the  part  of  Wltte  and  Koe  in 
their  endeavor  to  purchase  the  land.  The 
evidence  farther  shows  that  at  the  time 
Kugler  first  offered  to  return  the  check  to 
Wltte,  which  was  after  the  interview  of  ap- 
pellants with  Jack  Gardner,  at  least  between 
Kugler  and  the  appellants,  and  we  think  from 
the  weight  of  the  testimony  as  between  Gard- 
ner and  the  appellants,  there  was  yet  In  dis- 
pute the  question  as  to  assuming  interest  on 
the  $8,500  mortgaga  Moreover,  it  Is  admit- 
ted by  Wltte  that  at  the  time  the  $500  check 
was  handed  to  Kugler  or  laid  upon  his  desk, 
no  offer  other  than  at  $95  per  acre  had  been 
made  by  him.  We  are  saUsfled  from  a  read- 
ing of  the  evidence  that  there  was  a  failure 
on  the  part  of  the  appellants  to  show  by 
clear  and  satisfactory  evidence  that  there 
bad  been  a  meeting  of  the  minds  in  the  al- 
leged parol  contract,  even  upon  the  theory 
that  the  |500  check  was  to  be  applied  upon 
a  purchase  at  $98;  and  proof  of  that  strength 
te  necessary  before  a  court  is  warranted  in 
entering  a  decree  for  specific  performance. 
Collins  V.  CX)lUns,  138  Iowa,  470,  114  N.  W. 
1069;  WiUs  V.  Westendorf,  140  Iowa,  293, 118 
N.  W.  376 ;  Klnman  v.  Botts,  147  Iowa,  474, 
124  N.  W.  773 ;  Ross  v.  Ross,  148  Iowa,  729, 
127  N.  W.  1034. 

[2]  IV.  The  giving  of  the  $500  check  was  in 
the  flist  instance  only  condltlonaL  If  an 
offer  of  $98  was  not  accepted,  no  question 
could  be  raised  against  the  right  of  appellants 
to  have  it  returned  to  them.  To  give  it  the 
effect  of  payment  It  must  have  been  exclu- 
sively referable  to  an  agreement  between  the 


parties.  Collins  v.  Collins,  supra.  Admit- 
tedly none  existed  at  the  time;  and,  even 
though  It  may  be  argued  that  by  their  subse- 
quent acts  the  appellees  ratified  or  accepted 
it  as  payment,  and  this  conclusion  only  can 
be  reached  by  giving  to  the  testimony  the 
greatest  force  claimed  for  it  by  the  appel- 
lants, there  yet  remains  the  question  of  proof 
of  the  agreement  itself  upon  which  such 
ratification  could  only  be  based,  and  this  we 
are  bound  to  bold  was  insufficient. 
The  decree  of  the  trial  court  is  affirmed. 

WEAVER,  C.  J.,  and  LADD  and  GAYNOR, 
JJ.,  concur. 


INDEPENDENT  SCHOOL  DIST.  OP  TOWN 

OF  KEIiliEY  V.  SCHOOL  TP.  OP 

WASHINGTON. 

(Supreme  Court  of  Iowa.    Nov.  11,  1913.) 

1.  Schools  and  School  Districts  (§  110*)— 
Taxbs— Paymkkt  bt  CotJNTY  Treasurer  to 
Wrono  District — Remedies. 

Under  Code,  §  2767,  requiring  the  secretary 
of  the  board  of  directors  of  a  school  district, 
within  five  days  after  the  board  fixes  the 
amount  required  for  the  contingent  and  teachers' 
funds,  to  certify  such  amount  to  the  board  of 
supervisors,  and  section  2807,  and  Code  Supp. 
{  2806,  requiring  the  board  of  supervisors,  when 
levying  taxes  for  county  purposes,  to  levy  the 
tax  necessary  to  raise  Vbe  various  school  dis- 
trict funds,  authorized  by  law  and  certified  to 
it,  where  the  board  of  supervisors  levied  the  tax 
on  land  in  one  district  at  the  rate  of  levy  for 
an  adjoining  district  and  not  at  the  rate  d  the 
district  in  which  the  land  was  situated,  this, 
though  taxpayers  might  have  complained  there- 
of, did  not  entitle  the  adjoining  district  to  such 
tax  nor  prevent  its  recovery  by  the  district  in 
which  the  land  was  located  after  the  county 
treasurer  had  erroneously  paid  it  to  the  adjoin- 
ing district. 

[Ed.  Note. — ^For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  f|  261-264;  Dec 
Dig.  I  110.*] 

2.  SoEOOLS  AND  School  Districts  ({  110*)— 
Taxes  —  Payment  by  County  Treasurer 
TO  Wrong  District— Reiceoies. 

Where  the  county  treasurer  by  mistake 
paid  school  taxes  levied  upon  property  in  one 
district  for  school  purposes  and  for  the  con- 
tingent and  teachers  funds  to  an  adjoining  dis- 
trict, the  district  in  which  the  land  was  located 
could  recover  the  sum  so  paid  by  an  action  for 
money  had  and  received. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  DistricU,  Cent  Dig.  H  261-264;  Dec. 
Dig.  I  110.*] 

8.  Pleading  ({  426*)— RuLiROS  on  Motionb. 
Rulings  sustaining  motions  for  more  spe- 
cific statements  and  to  strike  out  portions  of 
the  petition  did  not  constitute  reversible  er- 
ror, where  plaintitC  responded  thereto  by  filing 
an  amended  petition  which  presented  every  fact 
material  to  a  proper  determination  of  the  rights 
of  the  parties. 

[Ed.  Note.— For  otter  cases,  see  Pleading, 
Cent.  Dig.  K  1425-1427;    Dec.  Dig.  |  426.*] 

Appeal  from  District  Court,  Story  County; 
O.  C.  Lee,  Judge. 

Action  to  recover  school  money  paid  by 
the  treasurer  of  the  county  to  the  defendant 
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by  mistake;  the  plaintiff  alle^ng  that  tbe 
money  so  paid  to  the  defendant  was  the  pro- 
ceeds of  taxes  levied  upon  property  in  tbe 
plaintiff  district    Reversed. 

Ole  O.  Roe,  of  Des  Moines,  and  E.  M.  Mc- 
Call,  of  Nevada,  Iowa,  for  appellant  J.  R. 
Larson  and  H.  B.  Hadley,  both  of  Nevada, 
Iowa,  for  appellee. 

GATNOR,  J.  [1]  At  tbe  time  of  tbe  sus- 
taining of  the  demurrer  to  plaintiff's  peti- 
tion, Its  petition  presented  the  following 
facts:  "That  it  is  a  school  corporation  duly 
organized  under  the  laws  of  Iowa,  and  that 
It  has  been  so  organized  ever  since  tbe  year 
1900.  That  the  defendant  is  also  a  school 
corporation  duly  organized  under  the  laws  of 
the  state  of  Iowa  and  was  so  organized  at 
tbe  time  of  and  prior  to  the  organization  of 
tbe  plaintiff  corporation.  That  the  plaintiff 
corporation  is  composed  of  the  following  de- 
scribed territory,  to  wit:  Tbe  S.  %  of  sec- 
dons  31  and  32,  and  the  W.  %  of  section  33, 
all  in  township  83  north,  range  24.  west  of 
the  5tb  P.  M.,  Iowa  (located  in  Washington 
township.  Story  county,  Iowa),  also  of  tbe 
N.  W.  ^,  of  section  4  and  tbe  N.  %  of  sections 
5  and  6,  all  in  township  82  north,  range  24 
west  of  tbe  5tb  P.  M.,  Iowa  Oocated  in 
Palestine  township,  Story  county,  Iowa). 
That  the  territory  described  In  paragraph  3 
hereof,  comprising  the  plaintiff  district  has 
been  the  territory  of  which  plaintiff  district 
has  be«i  composed  ever  since  its  organiza- 
tion in  the  year  1900.  That  beginning  with 
tbe  year  1901,-  and  continuing  up  to  and 
during  tbe  years  1902,  1903,  1904,  1906,  1906, 
1907,  and  1908,  tbe  defendant  herein  errone- 
ously and  wrongfully  collected,  had,  recrived, 
and  used  from  tbe  treasurer  of  Story  coun- 
ty, Iowa,  certain  school  taxes  levied  upon 
the  property  belonging  to  plaintiff  district 
and  paid  by  persons  and  corporations  who 
had  property  subject  to  taxation  therein;  an 
itemized  statement  of  the  taxes  so  erroneous- 
ly and  wrongfully  paid  by  the  treasurer  of 
Story  county,  Iowa,  to  the  defendant  here- 
in, and  which  were  erroneously  and  wrong- 
fully received,  had,  and  used  by  the  defend- 
ant and  which  belong  to  plaintiff,  being 
hereto  attached  and  made  a  part  of  this 
petition.  That  tbe  plaintiff  herein  did  not 
discover  that  the  county  treasurer  had  erro- 
neously paid  to  the  defendant  or  that  the 
defendant  bad  erroneously  and  wrongfully 
collected,  rec^ved,  had,  and  used  certain 
taxes  which  belonged  to  the  plaintiff  until 
or  about  tbe  Slst  day  of  March,  1909.  That 
on  or  about  tbe  Slst  day  of  March,  1909, 
as  soon  as  tbe  plaintiff  herein  discovered 
that  certain  of  the  taxes  belonging  to  it  and 
levied  upon  the  property  within  its  territory 
bad  been  paid  to  defendant  It  made  a  verbal 
demand  of  defendant  for  the  repayment  of 
said  taxes  and  also  made  and  presented  a 
verbal  claim  to  the  defendant  for  tbe  sum 
of  $368.56,  that  being  the  amount  of  tbe  tax- 


es 80  erroneondy  and  wrongfally  paid  to 
defendant  but  that  the  defendant  neglected 
and  refused  to  audit  and  allow  said  dalm 
and  neglected  and  refused  to  repay  to  plain- 
tiff the  amount  of  said  claim  or  any  part 
thereof.  That  on  the  29th  day  of  May,  1911, 
tbe  plaintiff  herMn  presented  to  tbe  defend- 
ant a  written  claim  and  demand  for  tbe  said 
sum,  to  wit  $368.66,  together  with  legal  in- 
terest froiA  and  after  March  25,  1909,  a  copy 
of  which  claim  is  hereto  attached  and  made 
a  part  hereof,  but  that  the  defendant  has 
neglected  and  refused,  and  still  refuses,  to 
audit  and  allow  or  pay  said  claim.  Where- 
fore, and  by  reason  of  the  premises,  plaintlfl 
asks  Judgment  against  the  defendant  here- 
in for  the  sum  of  $368.66,  together  with  in- 
terest thereon  at  tbe  rate  of  6  per  cent  from 
and  after  tbe  25th  day  of  March,  1909,  and 
plaintiff  further  asks  that  it  may  be  adjudged 
and  decreed  that  the  various  payments  made 
by  tbe  county  treasurer  of  Story  county. 
Iowa,  to  the  defendant  her^n  of  tbe  sums 
of  money  and  at  the  times  set  out  in  Exhibit 
A  were  erroneous  and  made  by  the  said 
county  treasurer  by  mistake,  and  that  tbe 
defendant  in  receiving,  taking  possession  of. 
and  using  said  moneys  did  so  erraneonsly 
and  wrongfully  and  should  return  the  same 
to  the  plaintiff,  tbe  rii^tfol  owner  thereot 
and  plaintiff  asks  for  such  otber  and  farther 
relief  as  may  be  Just  and  equitable  in  tbe 
premises  and  for  costs  of  suit" 

Upon  motion  of  defendant  plaintiff  amoid- 
ed  bis  petition  as  follows:  "That  the  amounts 
for  which  tbe  plaintiff  seeks  to  recover  in 
this  action  were  paid  to  the  defendant  on  or 
about  the  third  Monday  of  the  month  ot 
January  and  third  Monday  of  the  month  of 
April  and  third  Monday  of  the  month  of  Jul; 
and  the  third  Monday  of  the  month  of  Octo- 
ber in  each  of  the  years  mentioned  and  set 
out  in  exhibit  attached  to  the  plaintiff's  peti- 
tion and  was  erroneously  and  wrongfully  re- 
ceived by  the  defendant  on  said  dates.  That 
the  tax  claimed  by  this  plaintiff  was  erro- 
neously and  wrongfully  levied  at  the  rate  of 
levy  which  was  levied  for  the  defendant 
school  township  and  was  not  the  rate  of 
levy  of  plaintiff  district  and  that  tbe  same 
was  erroneously  entered  on  the  tax  list  as 
being  tbe  tax  belonging  to  the  defendant 
school  township,  and  that  eadb  tax  Is  erro- 
neously In  the  possession  of  this  defendant" 

Thereupon  tbe  defendant  filed  the  follow- 
ing demurrer:  "(1)  That  the  facts  stated  in 
said  plaintiff's  i>etltlon  as  amended  do  not 
entitle  the  plaintiff  to  tbe  relief  demanded 
in  this:  PlaintUTs  petition  as  amended  shows 
that  tbe  tax  claimed  by  plaintiff  was  erro- 
neously and  wrongfully  levied  at  tbe  rate  of 
levy  which  was  levied  for  the  defendant 
school  township  and  was  not  the  rate  of 
levy  of  plaintiff  district"  This  demnrrer, 
being  submitted  to  tbe  court  was  sustained; 
and,  the  plaintiff  electing  to  stand  on  Its  peti- 
tion and  refusing  to  plead  farther,  an  order 
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was  duly  entered  by  the  court  dismissing 
plalntUTs  petition,  and  Judgment  was  there- 
ui>on  entered  against  plaintiff  for  costs. 

It  appears  from  the  pleadings  and  state- 
ment of  counsel  In  argument  that  the  plain- 
tiff and  defendant  district  adjoin  each  other ; 
that  a  certain  strip  of  land,  one-half  section 
In  extent,  which  was  and  la  now  a  part  of 
plaintiff's  district,  was  erroneously  consid- 
ered and  treated  as  a  part  of  defendant's 
district,  and  accordingly  the  school  taxes  lev- 
led  upon  this  part  of  plaintiff's  district  were, 
by  the  bounty  treasurer,  paid  to  the  defend- 
ant's district  and  received  and  held  by  It, 
and  we  gather  from  the  record  that  the  strip 
of  land,  upon  which  the  taxes  were  levied 
and  collected,  belonging  to  plaintiff's  district, 
is  the  S.  ^  of  the  N.  %  .of  sections  81  and  32. 
The  demurrer  admits  all  the  facts  which 
are  well  pleaded  in  plalntUTs  petition,  and, 
if  the  petition  states  a  good  cause  of  action 
against  the  defendant  district,  the  demurrer 
was  wrongfully  sustained. 

Section  2767  of  the  Code  provides:  "With- 
in five  days  after  the  board  has  fixed  the 
amount  required  for  the  contingent  and 
teachers'  fund,  he  (the  secretary  of  the 
board)  shall  certify  to  the  board  of  super- 
visors the  amount  so  fixed,  and  at  the  same 
time  shall  certify  the  amount  of  school  house 
tax  voted  at  any  regular  or  special  meet- 
ing." 

Section  2807  of  the  Code  and  section  2806 
of  the  supplement  to  the  Code  provide  in 
substance  that  the  board  of  supervisors  shall, 
at  the  time  of  levying  taxes  for  county  pur- 
poses, levy  the  tax  necessary  to  raise  the 
various  funds  authorized  by  law  and  certified 
to  it  But,  If  the  amount  certified  is  in 
excess  of  ttiat  authorized  by  law,  it  shall 
only  levy  so  much  as  is  authorized. 

The  law,  as  it  now  stands,  does  not  au- 
thorize the  electors  or  the  board  of  direc- 
tors to  levy  taxes  but  simply  directs  the 
board  to  estimate  the  amount  required  for 
contingent  funds  and  such  sums  as  may  be 
required  for  the  teachers'  fund,  and  it  is 
made  the  duty  of  the  secretary  of  the  board 
to  certify  to  the  board  of  supervisors,  within 
five  days  after  the  board  has  fixed  these 
amounts,  the  amount  thus  fixed,  and  there- 
upon it  becomes  the  duty  of  the  board,  at 
the  time  it  levies  taxes  for  county  purposes, 
to  levy  the  taxes  necessary  to  raise  this 
fund  upon  the  property  in  the  district  to  the 
extent  of  the  amount  certified.  It  appears 
tliat  for  each  of  the  years  the  boards  of  di- 
rectors of  these  school  districts  certified  to 
the  board  of  supervisors  the  amount  neces- 
sary for  these  purposes  within  their  districts; 
that  the  board  levied  a  tax  upon  the  prop- 
erty In  the  several  districts  for  the  purpose 
of  raising  the  amount  certified. 

The  per  centum  of  tax  in  any  district  de- 
pends upon  the  amount  necessary  to  be 
raised  for  tliat  district,  as  certified  to  by  the 
board.    The  amount  certified  must  be  raised 


from  a  tax  upon  the  property  within  the 
district 

Each  of  these  districts  is  a  political  subdi- 
vision for  school  purposes.  Each  is  a  legal 
entity.  Within  each  is  a  board  of  directors. 
The  money  for  the  contingent  fund  and  teach- 
ers' fond  within  each  district  is  raised  by 
a  tax  upon  the  land  within  that  district 
The  board  of  directors  of  the  district  de- 
termines the  amount  necessary  for  that  pur- 
pose. It  does  not  fix  the  per  centum  of  tax. 
Tliat  is  fixed  by  the  board  of  supervisors. 
That  the  board  of  supervisors  fix  the  per 
centum  greater  than  Is  necessary  to  raise 
the  amount  certified  or  less  than  is  necessary 
does  not  destroy  the  right  of  the  district  to 
receive  the  tax  thus  raised  for  contingent 
expenses  and  school-teachers'  fund. 

It  appears  that  In  fixing  the  per  centum 
necessary  to  secure  the  amount  certified,  a 
levy  upon  certain  of  the  property  within 
plaintiff's  district  was  other  and  different 
from  that  fixed  and  levied  upon  the  property 
now  in  dispute.  Taxpayers  might  complain 
of  this  within  the  district,  but  it  furnishes 
no  basis  for  complaint  on  the  part  of  defend- 
ant district  wlilch  was  in  no  way  affected 
thereby.  The  fact  that  the  per  centum  fixed 
for  levy  upon  the  property  in  controversy  was 
the  same  as  the  per  centum  of  levy  fixed  for 
defendant  district  furnishes  no  basis  for  any 
right  on  the  part  of  the  defendant,  to  re- 
ceive the  money  raised  from  the  tax  upon 
this  property  in  plaintiff's  district  Taxes 
levied  and  collected  on  the  property  in  plain- 
tiff's district  for  contingent  and  school-teach- 
ers' fund  belongs  to  the  district  In  which  the 
land  Is  situated.  The  owners  of  that  land 
enjoy  the  benefits  of  the  schools  maintained 
In  that  district  They  have  no  interest  in  the 
schools  in  the  other  district  They  are  not 
required  to  contribute  to  their  support  or 
maintenance.  If  they  desire  to  avail  them- 
selves of  the  privileges  of  the  schools  In 
other  districts,  they  are  ordinarily  required 
to  pay  for  such  privileges. 

From  the  statements  of  the  petition.  It  ap- 
pears that  the  plaintiff  and  defendant  are 
distinct  legal  entitles;  that  the  tax  in  con- 
troversy was  levied  and  collected  from  prop- 
erty in  the  plaintiff's  district;  that  it  was 
levied  for  school  purposes,  for  the  contingent 
and  teachers'  funds;  that  the  money  collected 
from  the  levies  made  upon  the  property  in 
plaintifTs  district  was,  by  mistake  of  the 
treasurer,  paid  to  the  defendant  district 
The  plaintiff's  district  was  In  no  way  respon- 
sible, so  far  as  this  record  discloses,  for  this 
mistake.  The  demurrer  admits  these  facts. 
This  is  not  a  case  where  one  has  paid,  volun- 
tarily and  without  protest  taxes  wrongfully 
assessed  and  collected  but  a  case  where  one 
has  received  money  belonging  to  another 
through  mistake. 

This  case,  in  many  of  Its  features,  la  like 
the  case  of  District  Tp.  of  Magnolia  v.  In- 
dependent District  ot  Boyer,  SO^owa,  495, 
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4B  N.  W.  907.  In  that  case  the  petition  dis- 
closes the  fact  that  certain  sections  in  Jef- 
ferson township  were  formerly  a  part  of  the 
civil  township  of  Magnolia,  which  was  snb- 
aequently  organized  into  a  school  district 
with  parts  of  Magnolia  township,  and  ever 
afterwards  maintained  as  such,  under  the 
control  of  the  district  township  of  MagnoUa ; 
that  afterwards  Jefferson  township  was  or- 
ganized Into  an  independent  district  but  not 
including  these  sections,  and  it  was  alleged 
that  dnrlng  the  last  16  years  the  defendant 
township,  to  which  these  sections  formerly, 
belonged,  but  did  not  during  said  time  be< 
long,  collected  and  converted  to  its  own  use 
taxes  assessed  and  paid  upon  said  sections 
and  upon  the  property  therein,  and  it  is  stat- 
ed in  that  case :  "It  will  be  observed  that  the 
sections  from  whlcb  the  taxes  In  question 
were  collected  were  legally  organized  as  a^ 
school  district  and  under  the  jurisdiction 
and  control  of  the  plaintiff.  Appellee's  con- 
tention is  that,  said  sections  having  become 
a  part  of  the  dvil  township  of  Jefferson,  they 
became  a  part  of  the  independent  district  of 
Boyer."  The  court  held  that  this  contention 
was  not  true ;  that  these  sections  belonged  to 
the  plaintiff's  district  during  the  time  the 
taxes  were  collected.  A  demurrer  was  filed 
to  the  petition  and  sustained.  The  court 
held  in  that  case  that  the  plaintiff  was  en- 
titled to  recover,  and  that  the  demurrer  was 
wrongfully  sustained. 

We  think  the  language  used  In  the  case  of 
District  Township  of  Spencer  v.  District 
Township  of  Riverton,  66  Iowa,  88,  8  N.  W. 
785,  Is  apropos  to  the  discussion  here.  Thi^ 
was  an  action  by  the  plaintiff  district  to  re- 
cover of  the  defendant  district  certain  moni 
eys  which  it  was  claimed  had  been  paid  by 
the  treasurer  of  the  county  from  moneys  be- 
longing to  the  plaintiff,  by  reason  of  which 
defendant  district  received  or  would  receive 
more  than  it  was  entitled  to.  After  passing 
upon  some  preliminary  questions,  the  court 
said:  "We  come,  then,  to  inquire  whether, 
as  the  treasurer  made  a  mistake,  the  plain- 
tiff has  any  equitable  claim  upon  the  defend- 
ants. In  our  opinion  it  has.  The  treasurer 
was  charged  by  law  with  the  duty  of  refund- 
ing a  portion  of  the  tax  from  the  funds  be- 
longing to  the  defendants.  By  a  mistake 
respecting  his  duty  he  refunded  the  whole 
from  funds  belonging  to  the  plaintiff.  By 
reason  of  that  mistake  the  defendants  have 
received,  or  will  receive,  from  the  treasurer 
more  funds  than  they  were  entitled  to.  A 
court  of  equity,  it  appears  to  ns,  has  the  pow- 
er to  rectify  the  mistake  and  properly  adjust 
the  burden  by  compelling  a  contribution." 

[2]  In  the  instant  case  the  treasurer  of  the 
county  paid  to  the  defendant  district  moneys 
arising  from  taxes  levied  upon  property  in 
the  plaintiff's  district  for  school  purposes  for 
contingent  and  teachers'  fund.  He  paid  to 
the  defendant  district  money  arising  from  a 


source  from  which  it  had  no  right  to  receive 
funds.  It  paid  to  the  defendant  district  mon- 
ey proceeding  from  property  within  plaintiff's 
district  and  to  which  the  plaintiff  was  enti- 
tled. This  was  done  clearly  by  mintJ^ire  of 
the  treasurer.  Upon  what  the  mistake  rests 
does  not  appear.  It  may  have  been  tbat  be 
was  mistaken  as  to  which  district  this  projp- 
erty  legally  belonged  from  which  the  tax  was 
raised.  However,  in  our  opinion,  the  court 
has  jurisdiction  and  power  to  compel  tbe  re- 
turn of  this  money  to  the  parties  to  Trbom 
it  legitimately  belongs,  and  the  action  was 
maintainable  as  for  money  had  and  received. 
and  the  demurrer  should  not  haye  been  sus- 
tained. 

[3]  Some  complaint  is  made  of  tbe  mlings 
of  the  coort  in  sustaining  motions  for  more 
specific  statements  and  to  strike  oat  certain 
portions  of  plaintiff's  petition ;  but  ns  plain- 
tiff responded  to  all  these  rulings  by  filing 
an  amendment  to  his  petition,  and  as  the 
petition,  as  amended,  presents  every  fact  ma- 
terial to  a  proper  determination  of  tbe  rights 
of  the  parties,  we  find  no  reversible  error  la 
this  respect. 

We  find  no  error  in  sustaining  the  motion 
to  transfer  to  the  law  side  of  the  calendar, 
but,  for  the  reasons  hereinbefore  iwinted  on^ 
the  cause  Is  reversed  and  remanded. 

Beversed  and  remanded. 


LAMB  y.  LAMB  et  aL    (No.  17,04&) 
(Supreme  C>>urt  of  Nebraska.    Nov.  12,  1913.) 

(Byttalui  6y  tKe  Court.) 

1.  Afpkai.  and  Ehbob  a  893*)— DKsns  (H  208, 
211*)— SumcnNCT  of  Bvidkitcs— Scopk  of 
Revixw— EquiTT. 

This  bemg  an  action  in  equity,  we  are,  upon 
appeal,  required  to  try  tbe  issues  de  noTo,  with- 
out reference  to  the  decision  of  tbe  lower  court. 
Upon  the  evidence  in  the  record,  which  is  outlin- 
ed in  the  opinion,  it  is  foond  mat  tbe  decree  ia 
not  supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S§  3626-3636,  4620 :  Dec  Dig. 
§  893  ;•  Deeds,  Cent  Dig.  SS  625^^632,  637-647: 
Dec  Dig.  H  208,  211.*] 

2.  Afpkai.  aitd  Ebbob  (S  1176*)— Dkcibioh  on 

APPEAI/— DiBBCnOH  OF  Dbcbxx. 

When,  in  an  action  in  eqnity,  it  is  apparent 
upon  appeal  to  this  court  uat  no  further  evi- 
dence can  be  furnished,  this  conrt  will,  upon  re- 
versal, direct  such  decree  as  the  pleadings  and 
evidence  require. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C!ent  Dig.  H  4588-4596;  Dec.  Dig.  | 
1176.*] 

Appeal  from  District  Conrt,  Nanee  County ; 
Thomas,  Judge. 

Action  by  Margaret  Lamb  against  J(din  E. 
Lamb  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeaL  Reversed  and 
remanded. 
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John  J.  SnlllTan,  of  Omaha,  for  appel- 
lants. W.  F.  Critcbfleld,  of  Fullerton,  for  ap- 
I>ellee. 

SEDGWICK,  X  Tbe  plaintiff,  Margaret 
Ijamb,  began  this  action  In  tbe  district  court 
for  Nance  connty  to  eet  aside  and  cancel  a 
deed  for  a  quarter  section  of  land  In  that 
county  which  she  had  executed  to  defendant,- 
John  R  Lamb.  The  court  found  the  Issues  in 
favor  of  the  plaintiff  and  entered  a  decree 
accordingly,  and  the  defendants  have  ap- 
pealed. 

[1,2]  Tbe  plaintiff  was  the  widow  of  Bar- 
tholomew Lamb,  and  owned  several  quarter 
sections  of  land  and  other  real  estate  in  her 
own  right,  and  also  certain  pieces  of  land 
which  bad  been  devised  to  her  by  her  hus- 
band. She  had  three  sons  and  three  daugh- 
terB,  and  concluded  tb  make  a  division  of  the 
lands  among  her  sons  and  daughters  and  two 
grandchildren.  For  that  purpose  she  employ- 
ed and  consulted  with  the  defendant  Shields 
to  assist  her  In  making  the  division,  and  this 
was  done  without  tbe  assistance,  and  ap- 
parently vrithout  the  knowledge  of  her  chil- 
dren and  grandchildren,  to  whom  she  had  de- 
cided to  convey  the  property.  Her  purpose 
was  to  make  an  equal  division  among  her 
children  as  far  as  practicable,  and  she  ap- 
pears to  have  given  the  matter  careful  con- 
sideration and  executed  eight  several  deeds, 
one  to  each  of  ber  six  children  and  one  to 
each  of  the  two  grandchildren.  She  also  pro- 
cured a  lease  of  each  of  the  tracts  of  land 
to  be  prepared,  to  be  executed  by  each  of  the 
grantees,  respectively,  leasing  the  land  to 
her  during  ber  natural  life.  These  deeds  and 
drafts  of  leases  she  placed  in  the  hands  of 
the  defendant  Shields,  the  deeds  to  be  de- 
livered to  the  grantees,  respectively,  and 
with  instruction  to  procure  the  execution  of 
the  leases.  Afterwards  this  defendant  John 
E.  Lamb  executed  the  lease  and  delivered  it 
to  Mr.  Shields  for  the  plaintiff,  and  claimed 
that  Mr.  Shields  had  delivered  the  deed  to 
him.  It  is  alleged  in  the  petition  that  the 
plaintiff  had  made  a  mistake  in  tbe  descrip- 
tion of  the  land  in  the  deed  to  the  defendant 
The  case  as  it  is  presented  here  involves  the 
determination  of  two  questions  of  fact: 
Was  the  deed  for  the  land  in  question  deliv- 
ered to  the  defendant  John  E.  Lamb  by  an- 
tborlty  of  the  plaintiff?  And,  if  so,  was  there 
such  a  mistake  of  fact  on  the  part  of  the 
plaintiff  in  tbe  execution  of  the  deed  as  to 
require  a  cancellation  of  the  deed  on  that  ac- 
connt? 

The  evidence  upon  the  questions  so  pre- 
sented must  be  considered  in  tbe  light  of  the 
conditions  and  circumstances  surrounding 
the  whole  transaction.  The  plaintiff  was 
about  75  years  of  age,  and  was  In  feeble 
health,  and  appears  to  have  had  an  equal 
regard  for  all  of  her  children,  and  an  earnest 


desire  to  make  an  equal  division  of  the  prop- 
erty among  them.  She  desired,  as  she  says,  to 
avoid  any  trouble  and  dissension,  and  to  that 
end  she  determined  to  make  the  division  her- 
self, with  the  help  of  Mr.  Shields,  in  whom 
she  had  confidence,  and  who  appears  to  have 
acted  in  an  honorable  and  disinterested  man- 
ner in  the  whole  transaction.  Her  son,  Bar- 
tholomew Lamb,  was  dissatisfied,  and  when 
his  deed  was  presented  to  him,  and  he  ascer- 
tained that  the  quarter  section  of  land  which 
is  involved  in  this  litigation  had  been  deeded 
to  the  defendant  John  E.  Lamb,  he  complain- 
ed to  his  mother,  and  she  then  requested  Mr. 
Shields  to  change  the  deed  so  that  Barthol- 
omew should  get  this  land.  In  the  division 
two  deeds  had  been  executed  in  favor  of  Bar- 
tholomew; one  conveying  a  quarter  section 
of  land  and  the  other  another  tract  He  ac- 
cepted the  deed  of  the  smaller  tract  and 
took  possession  of  the  land  and  made  some 
Improvements  thereon,  but  refused  to  accept 
the  deed  and  execute  the  lease  of  the  quar- 
ter section.  After  the  trouble  arose  in  regard 
to  the  deed  of  the  land  in  dispnte  Mr.  Shields, 
under  instructions  from  the  plaintiff,  and  ap- 
parently with  consent  of  all  the  parties,  de- 
livered other  deeds  to  the  respective  parties 
for  whom  they  were  intended,  which  were 
placed  on  record,  and  the  life  leases,  dniy  ex- 
ecuted, were  delivered  accordingly.  Mr. 
Shields  testifies  that  he  delivered  the  deed 
of  the  quarter  section  in  this  litigation  to  the 
defendant  John  E.  Lamb,  who  then  gave  him 
$1  as  recording  fee  and  requested  him  to 
place  the  deed  upon  record,  and  also  executed 
the  lease  and  delivered  it  to  Mr.  Shields  for 
the  plaintiff,  and  that  this  was  in  accordance 
with  his  instructions  froin  the  plaintiff.  The 
defendant  John  E.  Lamb  testifies  to  the  de- 
livery of  tbe  deed  to  him  and  execution  of 
the  lease  by  him  as  stated  by  Mr.  Shields. 
The  plaintiff  testifies  that  she  did  not  au- 
thorize Mr.  Shields  to  deliver  any  of  the 
deeds  until  all  of  the  leases  were  executed 
and  delivered  to  him.  The  plaintiff's  tes- 
timony is  not  very  satisfactory  upon  any  of 
the  matters  to  which  it  relates.  She  was  evi- 
dently very  much  disturbed  over  tbe  dissen- 
sion which  had  arisen  between  her  two  sons, 
and  was  vacillating  and  uncertain  In  the  po- 
sition which  she  took  in  her  testimony  at 
different  times,  as  well  as  in  her  interview 
with  different  parties  interested.  She  con- 
sulted her  attorney,  and  instituted  these  pro- 
ce^lngs,  apparently  upon  her  own  respon- 
sibility at  the  time,  but  she  afterwards  de- 
clared when  under  oath,  as  well  as  when  she 
was  notnnder  oath,  that  she  did  not  want  this 
litigation  to  continue,  and  that  she  wanted 
the  action  dismissed.  She  testified:  "I  was 
satisfled  with  it  but  since  it  made  the  trou- 
ble I  discovered  there  was  a  mistake."  Aft- 
er the  action  was  pending  in  this  court  she 
signed  a  formal  motion  to  "reverse  the  Judg- 
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inent  and  dlmnlBS  the  action,"  wbldi  was  fil- 
ed in  the  case  in  this  conrt  An  applica- 
tion was  then  filed  in  the  probate  conrt  for 
Nance  county  to  place  her  nnder  gnardian- 
sblp,  and  that  court  appointed  Mr.  Shields  as 
guardian  of  her  person  and  property.  Mr. 
Shields  as  her  guardian  then  resisted  her 
motion  to  reverse  the  decree  of  the  trial  court 
and  dismiss  the  acUon  in  this  court,  and  ask- 
ed that  this  case  be  determined  upon  the  evi- 
dence taken  on  the  trial  below.  He  filed  a 
transcript  of  the  record  of  his  appointment 
as  guardian,  and  affidavits  were  filed  by  both 
parties  supporting  and  resisting  the  motion. 
It  was  agreed  by  the  parties  that  the  motion 
should  be  determined  upon  the  final  submis- 
sion of  the  case.  It  is  not  necessary  to  de- 
termine the  merits  of  that  motion,  because  of 
the  conclusion  that  we  have  reached  upon 
the  evidence  in  the  record.  The  notary  who 
took  the  acknowledgment  of  the  deed  testi- 
fied that  his  understanding  was  that  none  of 
the  deeds  were  to  be  delivered  until  all  of 
the  leases  had  been  executed.  He  does  not 
explain  how  he  arrived  at  that  understand- 
ing, and  does  not  testify  to  any  of  the 
instructions  that  the  plalntltT  gave  Mr. 
Shields  Id  regard  to  the  delivery  of  the  deeds 
by  Mr.  Shields.  We  think  that  the  evidence 
shows  substantially  without  contradiction 
that  Mr.  Shields  was  authorized  to  deliver 
the  deed  to  the  defendant  upon  his  execution 
of  the  lease,  and  that  he  delivered  the  deed 
as  testified  to  by  him. 

The  plaintiff  testifies  that  when  Barthol- 
omew called  her  attention  to  the  matter  she 
discovered  that  she  had  made  a  mistake  in 
the  division.  The  evidence  shows  that  while 
she  was  making  a  division  of  the  property 
and  instructing  Mr.  Shields  as  to  the  prep- 
aration and  execution  of  the  deeds,  they  had 
an  atlas  or  chart  of  the  lands  which  she  own- 
ed, and  upon  that  she  pointed  out  the  lands 
which  she  wanted  to  deed  to  each  of  the  par- 
ties. This  particular  quarter  section  in  liti- 
gation lay  Just  south  and  adjoining  what 
was  called  the  home  place.  This  was  shown 
upon  the  atlas,  and  she  at  first  designated 
this  quarter  section  as  one  to  be  deeded  to 
her  son  Bartholomew.  Afterwards,  upon  con- 
sideration of  the  value  of  the  lands  to  be 
conveyed  to  the  respective  parties,  she  dis- 
covered that  if  this  quarter  was  conveyed  to 
Bartholomew  it  would,  nnder  the  division  as 
she  then  proposed,  give  to  Bartholomew 
much  more  in  value  than  to  any  of  the  oth- 
ers, and  her  desire  was  to  make  an  equal 
division.  She,  therefore,  partially  rearranged 
the  matter,  and  Instructed  Mr.  Shields  to 
draw  the  deed  of  this  particular  quarter  sec- 
tion to  the  defendant  It  is  clear  that  she 
made  no  mistake  as  to  the  particular  piece  of 
land  that  she  deeded  to  the  defendant,  but 
the  mistake  that  she  accused  herself  of  mak- 
ing was  in  not  making  the  division  so  that 


it  would  be  satisfactory  to  all  of  the  bene- 
ficiaries of  her  bounty.  She  says  tliat  Bar- 
tholomew wanted  this  particular  quarter  sec- 
tion of  land,  and  It  appears  that  when  she 
was  with  him  and  nnder  his  influence,  or  nn- 
der the  inflnence  of  those  who  were  assistins 
him,  she  was  convinced  that  she  had  made  a 
mistake  In  not  arranging  it  so  that  Bartholo- 
mew would  be  satisfied.  This  controversy  is 
plainly  between  the  two  sons,  Bartholomew 
and  John,  and  it  illustrates  the  wisdom  of 
the  plaintiff  in  making  the  division  upon  her 
own  responsibility,  and  in  avoiding  the  con- 
troversy that  she  feared  would  arise  If  she 
attempted  to  satisfy  all  of  the  parties  before 
th&  division  was  made.  It  appears  that  the 
division  as  made  gives  to  each  of  the  parties 
substantially  the  same  value.  Bartholomew's 
contention  Is  inconsistent  He  appears  to  at- 
tempt to  keep  a  part,  at  least,  of  the  land 
conveyed  to  him,  and  at  the  same  time  in- 
spire his  mother  to  cancel  the  deed  to  his 
brother  Jolm  so  that  that  quarts  may  be 
conveyed  to  him  also.  The  petition  involves 
only  the  one  quarter,  and  there  is  no  attempt 
made  to  place  the  plaintiff  in  a  position  to 
make  redivlsion  of  the  land. 

The  decree  Is  not  supported  by  the  evidence 
and  Is  reversed,  and  the  cause  remanded, 
with  instructions  to  enter  a  decree  for  the  de- 
fendant requiring  delivery  of  the  deed  in 
controversy  to  him. 

Beversed  and  remanded. 


BAKNES,  LETTON,  and  BOSE,  JJ.,  not 

sitting. 


REICHENBACH  v.  OETTT,  Go.  Aoditor, 
et  aL 

(Supreme  Conrt  of  Iowa.    Nov.  13,  1913.) 

L  Dbains  (I  82»)— Assessmkwts  —  AppkaI/— 

Delay  ir  Fiiino  Pbtition. 

Though  one  appealing  to  the  diatrict  conrt 
from  a  drainage  assessment  does  not  tile  a  peti- 
tion therein  by  the  first  day  of  the  next  term,  as 
provided  by  Acts  33d  Gen.  Assem.  c.  118.  {  13, 
be  has  a  right  to  be  heard  there,  anleas  his  delay 
in  filing  it  be  such  that  it  should  be  held  to 
amount  to  a  waiver  of  his  right  of  appeal 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Die.  §§  81,  88-87;   Dec  Dig.  |  82.»1 

2.  Dhaihs  (I  82*)— Assessments  —  Appxait- 

Delat  in  Filing  Petition. 

.Though  one  appealing  to  the  district  conrt 
from  a  drainage  assessment  did  not  file  bis  peti- 
tion there  by  the  first  day  of  the  next  term,  as 
provided  by  Acta  33d  Gen.  Assem.  c.  118,  {  13, 
yet  negotiations  for  a  settlement  not  havinc 
terminated  till  thr«e  days  before  the  term,  and 
perhaps  later,  and,  he  having  a  week  later  ten- 
dered such  petition,  with  his  resistance  to  the 
motion  to  dismiss  the  anpeal,  he  should  be  al- 
lowed to  be  heard  on  the  merits  of  his  appeal 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  i!  81,  83-87;   Dec.  Dig.  i  82.»] 


*For  other  cases  see  ume  topic  and  section  NIJMBER  In  Dee.  Dig.  A  Am.  Die.  Key-Ko^'fltrtaaA  Kep'r  Indcns 
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Appeal  from  District  Gourt,  Boone  Cous- 
ty;   C.  Q.  Lee,  Judge. 

From  an  order  and  judgment  dismissing 
the  appeal  from  an  assessment  for  drainage 
benefits,  this  appeal  Is  taken.    Reversed. 

Whitaker  A  Snell,  of  Boone,  for  appellant 
D.  G.  Baker,  of  Boone,  for  appellees. 

WITHROW,  J.  1.  Certain  lands  owned  by 
appellant  In  Boone  county  were  regularly 
subjected  to  assessments  for  benefits  result- 
ing from  the  establishing  of  a  drainage  sys- 
tem under  the  statutory  provisions.  Being 
dlssatlsfled  with  the  assessment,  he  served 
notice  of  appeal,  and  filed  his  appeal  bond, 
snch  being  done  In  March,  1912,  and  tran- 
script of  the  County  Auditor  was  filed  in  the 
district  court  April  18,  1912,  certifying  to 
the  bond  and  notice  of  appeal,  at  which  time 
the  filing  fee  was  paid.  The  next  following 
term  of  the  district  court  la  Boone  county 
opened  on  April  29th.  Prior  to  that  time, 
and  up  to  the  second  day  of  the  term,  ap- 
pellant bad  filed  no  petition  setting  forth  the 
order  or  decision  of  the  Board  of  Supervis- 
ors appealed  from,  with  his  claims  and  ob- 
jections thereto,  as  provided  by  section  IS, 
chapter  118,  Acts  33d  Oen.  Assem.  On  the 
second  day  of  the  April  term,  which,  was 
on  the  30th  day  of  the  month,  the  appellees 
filed  in  the  district  court  a  motion  to  dismiss 
the  appeal  because  of  failure  to  file  petition 
within  the  time  fixed  by  statute.  On  May 
6tb  the  appellant  filed  his  resistance  to  the 
naotlon,  which  resistance  was  verified,  and 
in  substance  stated  that  eflTorts  had  been 
pending  between  himself  and  the  Board  of 
Supervisors  looking  to  a  settlement  of  their 
differences,  and  pending  such,  and  relying 
upon  the  belief  that  a  settlement  would  be 
reached,  and  the  assurances  that  there  would 
be  a  settlement,  he  had  taken  no  further 
steps  to  perfect  his  appeal  by  filing  his  pe- 
tition; that  the  efTorts  towards  a  settle- 
ment did  not  finally  fall  until  May  Sd.  With 
bis  resistance  the  appellant  tendered  his  pe- 
tition, but  the  same  does  not  appear  to  have 
been  actually  filed.  The  appellees  filed  what 
they  termed  a  reply  to  the  resistance,  duly 
verified,  and  denying  all  averments  not  ex- 
pressly admitted.  They  stated  that  on  April 
26,  1912,  they  proposed  to  plaintiff,  this  ap- 
pellant, to  reduce  his  assessment  to  $12S, 
or  to  leave  the  matter  to  three  disinterested 
persons.  Informing  him  that  the  proposition 
must  then  be  accepted  or  all  negotiations 
would  end,  and  that  the  appellant  then  said 
such  proposition  would  not  be  accepted. 
They  aver  that  appellant  knew  on  that  date 
that  if  he  secured  relief  It  only  could  be  by 
perfecting  his  appeal.  Upon  this  record  the 
trial  court  sustained  the  motion  to  dismiss 
the  appeal,  and  from  such  ruling  this  appeal 
has  been  taken. 

[1]  2.  The  provision  of  the  statute  appli- 
cable to  appeal  from  an  assessment  made  by 
the  Board  of  Supervisors  in  drainage  cases 


Is  as  follows:  "On  or  before  the  first  day  of 
the  next  succeeding  term  of  the  district 
court,  the  appellant  shall  file  a  petition  set- 
ting forth  the  order  or  decision  of  the  board 
appealed  from  and  his  claims  and  objections 
relating  thereto;  a  failure  to  comply  with 
these  requirements  shall  be  deemed  a  waiver 
of  the  appeal,  and  in  such  case  the  court 
shall  dismiss  the  same." 

The  ruling  of  the  trial  court  was  made 
prior  to  the  decision  of  this  court  in  Elwood 
V.  Board  of  Supervisors,  136  N.  W.  709.  In 
that  case  it  was  held  that  the  appeal  was 
perfected  by  the  filing  of  the  notice  and 
giving  bond ;  that,  upon  such  being  done,  the 
auditor  must  make  and  file  a  transcript, 
and,  upon  the  filing  fee  being  paid,  the  clerk 
must  docket  the  case,  and  that  on  or  before 
the  first  day  of  the  next  term  of  court  the 
petition  should  be  filed.  We  then  held  that 
the  filing  of  the  petition  was  not  jurisdiction- 
al ;  that  the  provision  as  to  the  dismissal  of 
the  petition  was  in  the  nature  of  a  i>enalty; 
and  that  a  strict  construction  of  the  statute 
should  be  made  to  avoid  the  imposition  of 
the  i>enalty,  so  long  as  the  court  should  find 
that  there  bad  not  been  a  want  of  diligence 
and  vigilance  by  the  appellant  in  the  pro- 
tection of  his  rights.  That  case  holds  that, 
"while  the  right  to  a  dismissal  is  prima  fade 
absolute,  the  power  and  discretion  remain  to 
refuse  dismissal,  and  to  direct  the  cause  to 
be  placed  on  the  calendar  for  trial."  With- 
out further  quoting  from  that  decision  it-  la 
enough  to  say  that  it  must  be  held  decisive 
of  appellant's  right  to  be  heard  in  the  lower 
court  on  his  appeal,  unless  it  shall  be  de- 
termined that  by  bis  acts  appellant  had  been 
guilty  of  such  delay  as  would  be  held  to 
amount  to  a  waiver  of  bis  right  of  appeal. 

[2]  8.  There  was,  as  is  evident  from  the 
affidavits  filed,  sharp  dispute  ui>on  the  ques- 
tion whether  appellant  had  been  misled  into 
delay  in  filing  his  petition.  Under  the  proof 
presented  the  trial  court  could  well  have 
found  that  negotiations  for  a  settlement  had 
ended  three  days  before  the  opening  of  the 
term  of  the  district  court.  A  finding  of  fact 
that  they  did  not  finally  terminate  until  af- 
ter the  opening  of  the  term  would  have  bad 
support  That  there  were  efforts  towards  a 
settlement  is  undisputed,  and  that  they  con- 
tinued at  least  up  to  within  three  days  of 
the  opening  of  the  court  Is  also  clear.  Cov- 
ering the  disputed  period  of  about  one  week, 
there  was  disagreement  in  the  evidence, 
which  could  well  cause  perplexity  to  the 
trial  court  in  determining  the  question  as 
one  of  fact  It  was  therefore  not  a  mere  ex- 
ercise of  discretion,  but  ao  far  as  we  can 
ascertain  from  the  record  before  us,  a  deter- 
mination of  rights  or  a  question  of  fact  and 
also  in  possibly  viewing  the  statute  as  man- 
datory, rather  than  as  an  exercise  of  dis- 
cretion. In  this  view,  together  with  the 
fact  that  even  at  the  farthest  there  was  no 
unreasonable  delay  in  tendering  the  petition, 
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which  may  properly  be  treated  aa  a  fllluK, 
should  the  court  have  consented  to  It,  we 
conclude  that.  In  harmony  with  the  purpose 
of  the  statute  as  construed  in  the  cited  case, 
the  appellant  has  the  right  to  be  heard  upon 
the  merits  of  his  appeal,  which  by  the  filing 
of  the  transcript,  following  his  notice  of  ap- 
peal and  giving  bond,  had  been  fully  per- 
fected. 

The  ruling  and  Judgment  of  the  trial  court 
dismissing  the  appeal  is  reversed. 

WEAVER,  a  J.,  and  DEEMER  and  QAY- 
NOR,  JJ.,  concur. 


ADAMSON  v.  HARPER. 
(Supreme  Court  of  Iowa.    Nov.  11,  1913.) 

1.  RKPI.BTIN    (I    70*)   —  FSEStniFTIONS    AND 
BUBDBN  OP  nOOT. 

In  replevin  to  recover  the  poasesslon  of 
cattle  surreptitiously  taken  by  defendant  from 
plaintiff's  possession,  there  was  a  presumption 
that  plaintiff  was  the  owner  and  entitled  to  the 
possession  of  Uie  cattle,  and  the  burden  was 
on  defendant  to  show  that  he  was  the  owner 
and  entitled  to  the  possession  and  that  the  talc- 
ing under  the  writ  of  replevin  was  wrongful. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  H  280-284;    Dec.  Dig.  t  70.*] 

2.  Replevin  (}  11*)— Dekard— Nkcessitt. 

Where  defendant  took  cattle  from  plain- 
tiff's possession  and  both  parties  claimed  to  be 
the  owner  thereof,  a  demand  for  their  return 
was  not  essential,  nor  was  it  essential  that 
defendant,  after  they  were  taken  from  his  pos- 
session, under  a  writ  of  replevin,  should  de- 
mand their  retnrn  before  defending  the  action. 
[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  IS  85-87:  Dec.  Dig.  t  U-*] 

3.  Appeai,  and  Ebbob  ({  882*)— Reyibw— In- 
vited Ebbob. 

Where,  in  replevin  to  recover  cattle,  de- 
fendant's counsel  at  the  dose  of  the  testimony 
asked  to  be  allowed  to  open  and  close  on  the 
ground  that  defendant,  having  taken  the  cat- 
ue  involved  from  plaintiff's  inciosare,  did  so 
at  his  peril  and  acquired  no  benefit  from  his 
possession  and  had  the  burden  of  estabUshing 
his  ownership,  he  conld  not  complain  that  the 
court  adopted  that  theory  and  charged  that 
the  burden  was  on  defendant 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3591-3610;  Dec.  Dig.  | 
882.*] 

4.  Appeal  and  Ebbob  (S  1140*)— Haxkless 
Ebbob— Effect  of  Remittitub. 

In  replevin,  the  rulings  of  the  court  on 
evidence  regarding  plaintiff's  damages  from  the 
detention  of  the  property  were  not  prejudicial 
where  plaintiff  presented  a  remittitur  of  the 
damages  awarded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4462-4476;  Dec.  Dig.  | 
1140.*] 

8.  Tbial   (I  28*)  —  View  —  Discbetion  or 

COUBT. 

In  replevin  in  which  the  Identity  of  cattie 
was  Involved,  it  was  discretionary  with  the 
trial  court  whether  the  jury  should  be  permit- 
ted to  view  the  cattie. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §!  77-79;   Dec  Kg.  |  28.*] 


6.  Tbial  (|  28*)  —  View  —  Discbbtion  or 

COUBT. 

In  replevin  in  which  the  identity  of  cat- 
tle was  involved,  the  court  did  not  abuse  its 
discretion  by  denying  a  motion  that  the  jniy 
be  sent  to  view  the  cattie;  the  animals  not  l>e- 
ing  demonstrative  testimony,  and  it  being 
doubtful  whether  a  view  would  be  helpful. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  K  77-79;   Dec.  Dig.  §  28.*] 

7.  Tbial  (|  69*)— Obdeb  of  Pboof— Discbe- 
tion OF  COUBT. 

The  order  of  introduction  of  testimony  is 
within  the  discretion  of  the  trial  court,  espe- 
cially in  view  of  Code,  |  3700,  providing  that 
the  party  on  whom  rests  the  bwden  of  proof 
must  first  produce  his  evidence  to  be  followed 
by  that  of  the  adverse  par^,  and  that  the 
parties  then  will  be  confined  to  rebutting  evi- 
dence, tmless  the  court  for  good  reasons  in 
furtherance  of  justice  permits  them  to  offer 
evidence  in  their  original  case. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  85  138-140,  142,  143,  145;  Dec  Dig.  f 
69.*] 

8.  Appbal  and  Ebbob  d  970*)  —  Revirw  — 

DlSCBBTIONABT    MATTEBB. 

The  Supreme  Court  wUl  rarely  interfere 
simply  because  testimony  is  adduced  out  of  its 
regular  order,  where  no  abuse  of  discretion  oa 
the  part  of  the  trial  court  is  shown,  especially 
where  the  complaining  party  does  not  ask  per- 
mission to  meet  such  testimony. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3849-3851;  Dec  IHg.  | 
970.*] 

9.  Evidence  (J  474%*)  —  Opinion  Btidkncb 
-Subjects  of  EIxpebt  Tb8tikomt. 

Where  the  habits  and  customs  of  »iiim»l« 
under  different  circumstances  and  con<fitions 
were  material,  witnesses  familiar  therewith 
were  properly  permitted  to  testify  aa  to  such 
habits. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2220-2233;  Dec  Dig.  i  474%.*] 

Appeal  from  District  Court,  Appanoooa 
County;  F.  M.  Hunter,  Judge. 

Action  in  replevin  to  recover  the  possession 
of  two  steers  and  damages  on  account  of  the 
detention  thereof.  PlaintUT  claimed  that  he 
was  the  owner  of  the  «nim«ii^  and  that  de- 
fendant wrongfully  detained  the  same  from 
him.  Defendant  denied  plalntitC's  ownership, 
pleaded  that  he  was  the  owner  and  entitled 
to  the  possession  thereof.  PlaintlfT  asked  a 
return  of  the  property  or,  if  this  conld  not 
be  had,  that  he  have  Judgment  for  the  value 
thereof,  alleging  them  to  be  worth  the  sum 
of  1125,  and  for  $25  damages.  On  these  la- 
sues  the  case  was  tried  to  a  Jury,  resulting 
in  a  verdict  finding  that  plalntifT  was  entitied 
to  the  possession  of  the  property  and  award- 
ing him  $7.50  in  damages  by  reason  of  the 
wrongful  detention  thereof.  Defendant  ap- 
peals.   Affirmed  on  condition. 

Porter  &  Oreenleaf,  of  Centerville^  for  ap- 
pellant Howell  &  Elgin,  of  CenterrlUe,  for 
appelleb. 

DEEMER,  J.  The  main  qnestlon  tat  the 
case  was  the  indenUty  of  the  animals,  and 
much  testimony,  decidedly  conflicting  in  diar- 
acter,  wan  Introduced  upon  this  issue.  It  ap- 
pears from  the  record,  however,  that  plain- 
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tiff  waa  in  the  peaceable  possession  of  the  ani- 
mals which  were  being  kept  In  a  pasture 
-owned  or  controlled  by  him,  and  that  shortly 
before  the  commencement  of  this  action  de- 
fendant went  to  this  pasture,  took  down  the 
fence,  and  drove  the  cattle  to  his  own  place, 
where  he  tnmed  them  into  a  pasture  with 
-other  cattle  owned  by  him,  where  they  were 
at  the  time  thoy  were  taken  on  the  writ  of 
replevin  sued  out  by  plaintifF  In  this  action. 

[1]  Plaintiff  testified  to  hU  possession  of 
the  cattle  before  they  were  taken  by  the 
defendant  and  also  to  the  fact  that  he  was 
the  owner  thereof;  all  this  without  any 
objection  from  the  defendant  Defendant  al- 
so admitted  that  without  plaintiff's  knowl- 
edge, permission,  or  consent  be  took  the  an- 
imals from  plaintiff's  pasture  and  turned 
them  Into  his  own.  In  view  of  this  record, 
the  trial  court  gave  the  following,  among 
other,  instructions: 

"It  is  also  conceded  in  the  evidence  that 
just  prior  to  iS&y  30,  1910,  the  two  steers  in 
litigation  were  in  possession  of  the  plaintiff, 
Adamson,  on  his  form,  and  that  on  or  about 
that  date  the  defendant,  Harper,  without 
knowledge  or  consent  of  the  plaintiff,  Adam- 
sou,  went  in  upon  the  farm  of  the  plaintiff 
and  took  and  drove  the  said  steers  from  the 
plaintiff's  farm  onto  his  own  (the  defendant's) 
farm  and  kept  them  In  his  (the  defendant's) 
possession  until  the  same  were  taken  from 
him  by  the  sheriff  of  this  county  under  the 
writ  of  replevin  and  delivered  them  to  the 
plaintiff.  Now  you  are  instructed  that  this 
casts  upon  the  defendant.  Harper,  the  burden 
of  establishing  by  the  evidence  that  he  was  In 
fact  the  owner  of  the  steers  and  entitled 
to  possession  of  them  when  this  action  was 
commenced,  and  before  the  defendant  Harper 
can  recover  in  this  action  in  so  far  as  the 
same  relates  to  or  concerns  the  black  steer 
referred  to  in  the  pleadings,  he  must  estab- 
lish by  a  preponderance  of  the  evidence  the 
following  two  propositions:  (A)  That  at  the 
time  of  the  bringing  of  this  action  (June  2, 
1910)  he  was  the  owner  of  and  entitled  to 
the  immediate  possession  of  the  said  black 
steer.  (B)  That  the  plaintiff,  Adamson, 
wrongfully  deprived  him  of  the  possession  of 
said  black  steer  and  wrongfully  retained  the 
same  in  his  possession.  Now  if  you  find  each 
one  and  both  of  said  propositions  of  fact  A 
and  B  have  been  established  by  a  preponder- 
ance of  the  evidence,  then  your  verdict  should 
be  for  the  defendant  upon  his  claim  for  the 
possession  of  the  black  steer.  On  the  other 
hand,  if  you  fall  to  find  each  one  and  both 
of  said  propositions  of  fact  A  and  B  have 
been  so  established,  then  your  verdict  should 
be  for  the  plaintiff  for  the  possession  of  the 
black  steer  referred  to  in  the  pleadings." 

The  same  Instruction  was  also  given  as  to 
the  other  steer,  and  in  addition  the  court 
said: 

"Ninth.  The  character  of  replevin  pro- 
ceedings Is  to  have  determined  whether  the 
plaintiff  was,  at  the  time  of  the  bringing  of 


the  action,  entitled  to  the  possession  of  the 
property  sought  to  be  replevined,  but  under 
the  evidence  in  this  case  you  are  Instructed 
that  the  plaintiff  was  presumed  to  be  the 
owner  of  the  steers  in  question  and  entitled 
to  their  possession  at  the  time  (June  2,  1910), 
which  presumption  continues  with  him  until 
it  is  overcome  by  the  evidence  in  this  case; 
but,  if  the  defendant  Harper  has  established 
by  a  preponderance  of  the  evidence  that  he 
waa  on  the  2d  day  of  June,  1910,  the  owner 
of  the  black  steer  in  question,  then  he  was 
entitled  to  retain  him  In  his  (Harper's)  pos- 
session and  Adamson's  taking  him  under  the 
writ  of  replevin  was  wrongful ;  but,  if  Harp- 
er has  not  so  established  that  he  was  the 
owner  of  the  black  steer,  then  he  was  not  en- 
titled to  the  possession  of  him,  and  his  pos- 
session was  wrongful,  and  Adamson's  taking 
him  under  the  writ  of  replevin  was  not 
wrongful." 

[2]  The  same  instmction  was  given  as  to 
the  other  steer,  and  in  addition  the  court 
said: 

"Eleventh.  As  both  parties  are  claiming 
to  have  been  the  owner  of  the  steers  at  and 
before  the  bringing  of  this  action,  it  was  not 
essential  that  a  demand  for  the  possession 
of  the  steers  be  made  by  Adamson  upon 
Harper  before  bringing  this  action,  and  nei- 
ther was  it  essential  that  a  demand  for  the 
return  of  the  steers  be  made  by  Harper  upon 
Adamson  before  defending  this  action." 

These  instructions  are  complained  of.  In 
view  of  the  fact  that  defendant  went  to  plain- 
tiff's pasture  and  surreptitiously  took  the 
cattle  from  his  (plaintiff's)  possession,  we 
think  the  Instructions  were  and  are  substan- 
tially correct  Oumberledge  v.  Cole,  44  Iowa, 
181;    Delancey  t.  Holcomb,  26  Iowa,  94. 

[3]  In  addiUon  to  this,  we  find  the  fol- 
lowing on  the  record: 

"Claude  R.  Porter:  Now  at  the  close  of 
all  of  the  testimony  the  only  question  being 
involved  in  this  case  being  as  to  the  owner- 
ship of  the  property,  and  there  being  no  con- 
flict but  what  the  defendant  took  said  cattle 
from  the  Inclosure  of  the  plaintiff,  and  that 
he  took  said  cattle  at  his  peril,  and  that  the 
fact  of  posgesHon  in  Mm  doeg  not  give  him 
the  benefit,  iut  the  burden  is  upon  him  to 
establish  t?ie  ownership  of  said  cattle,  and 
the  defendant  at  this  time  asks  the  court  for 
the  opening  and  closing. 

"C.  F.  Howell,  Attorney  for  Plaintlfl:  That 
does  not  follow.    Wa  challenge  that 

"The  Court:  The  court  holds  that  the 
burden  of  proof  Is  on  the  main  issue  in  this 
case  upon  the  defendant  and  that  the  de- 
fendant Is  entitled  to  the  opening  and  closing 
arguments.     (The  plaintiff  excepts.)" 

Manifestly  in  the  face  of  this  record,  de- 
fendant has  no  ground  for  complaint,  because 
the  court  adopted  the  views  insisted  upon 
by  his  attorney.  It  is  useless  to  dte  author- 
ities to  sustain  so  plain  a  proposition. 

[4]  IL  Several  complaints  are  made  of  the 
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rulings  of  the  court  relating  to  testimony  re- 
garding the  damages  suffered  by  tbe  plain- 
tiff by  reason  of  the  detention  of  the  cattle, 
of  the  Instructions  to  the  jury  upon  this 
subject,  and  of  the  verdict  fixing  the  amount 
thereof.  The  amount  awarded  by  the  judg- 
ment was  $7.CiO,  and,  as  plaintiff  has  offered 
to  remit  this  amount  and  has  presented  a 
remittitur  to  that  effect,  the  errors  with  ref- 
erence to  this  matter  are  not  prejudicial  and 
will  not  be  further  noticed. 

[S,  I]  III.  The  defendant  asked  that  the 
jury  be  sent  to  view  the  cattle,  but  because 
of  plaintiff's  objections,  which  need  not  t>e 
reproduced,  the  request  was  refused.  At  any 
rate  the  matter  was  discretionary  with  the 
trial  court,  and  no  abuse  of  discretion  is 
shown.  It  is  doubtful  if  a  view  of  the  an- 
imals in  such  cases  as  this  Is  very  helpful. 
The  animals  are  not  demonstratlye  testimony, 
and  without  oral  evidence  a  view  thereof  is 
useless.  With  it  a  view  is  quite  as  likely  to 
be  misleading  as  helpful.  That  the  ruling 
was  within  the  sound  discretion  of  the  trial 
court,  see  King  t.  Iowa  M.  R.  R.  Co.,  34 
Iowa,  468;  Clayton  y.  C.  I.  &  D.  Ry.  Co.,  07 
Iowa,  238,  25  N.  W.  160;  Chicago  Tel.  Sup. 
V.  Telephone  Co.,  134  Iowa,  252,  111  N.  W. 
935;  Huggard  ▼.  Glucose  Co.,  132  Iowa,  T24, 
109  N.  W.  476. 

[7,  8]  IV.  Complaint  Is  made  that  plalnUff 
was  permitted  to  introduce  testimony  In  re- 
buttal which  was  a  part  of  bis  main  case. 
We  are  not  at  all  certain  that  the  testimony 
complained  of  was  not  proper  in  rebuttal. 
But,  however  this  may  be,  the  order  of  in- 
troduction of  testimony  Is  within  the  discre- 
tion of  the  trial  court,  and  we  rarely  inter- 
fere simply  because  testimony  is  adduced 
out  of  Its  regular  order.  Hess  v.  Wilcox,  68 
Iowa,  380,  10  N.  W.  847;  Crane  v.  Kills,  31 
Iowa,  610.  No  abuse  of  discretion  is  shown, 
and,  as  defendant  did  not  ask  permission 
to  meet  this  testimony,  he  has  no  ground  for 
complaint  See,  also,  section  3700  of  the 
Code. 

[I]  V.  Various  witnesses,  shown  to  have 
been  familiar  with  the  habits  and  customs  of 
animals  under  different  circumstances  and 
conditions,  were  permitted  to  testify  as  to 
those  habits.  There  was  no  error  here.  The 
testimony  was  from  competent  witnesses  and 
was  a  material  inquiry  in  the  case.  Delfs 
V.  Dunshee,  143  Iowa,  881, 122  N.  W.  236. 

VI.  Complaint  is  made  of  the  argument 
made  by  one  of  plaintiff's  counsel  to  the  jury. 
The  argument  seems  to  have  had  some  jnsU- 
flcatlon  in  fact  and  in  any  event  must  be 
held  nonprejudlciaX  The  trial  court  so 
thought,  and  we  see  no  occasion  for  revers- 
ing bis  ruling  In  this  respect  Brnsseau  v. 
Brick  Co.,  183  Iowa,  245,  110  N.  W.  677; 
State  v.  Donavan,  126  Iowa,  239,  101  N.  W. 
122;  Tn  re  Wharton's  Will,  132  Iowa,  714, 
109  N.  W.  492. 

VII.  Other  matters  complained  of  are  In- 


consequential and  need  not  be  noticed.  The 
rulings  seem  to  be  correct  but  if  incorrect, 
they  were  nonpreJudldaL  As  plalndff  has 
filed  a  remittitur  of  the  damages  awarded, 
the  judgment  will  be  affirmed  on  condition 
that  this  remittitur  be  immediately  entered 
of  record  and  the  judgment  modified  to  tiili 
extent  either  in  this  court  or  the  court  be- 
low. The  costs  of  this  appeal  to  be  taxed  to 
appellant 
Afilrmed  on  condition. 


BREBN  w.  IOWA  CENT.  RT.  CO. 
(Supreme  Court  of  Iowa.    Nov.  14,  1913.) 

1.  Death  (J  68*)— Duk  Cabb— PiosuiiPnoii. 

Where  there  was  no  eyewitneM  to  the  im- 
mediate circumstance  which  resulted  in  de- 
cedent's death,  it  will  be  presumed  that  be  ex- 
ercised reasonable  care  tor  his  own  safety, 
which  presumption  the  jury  may  accept  as  a 
basis  for  finding  that  there  was  no  contributor; 
negligence,  unless  other  evidence  led  to  a  differ- 
ent conclusion. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  H  76-78;   Dec.  Dig.  {  58.*] 

2.  Mabtkb  and  Servant  (!289*>— Death  or 
Sebvant— Methods  or  Wobk— Choice  of 
Wats. 

That  a  servant  adopted  one  of  two  methods 
of  accomplishing  the  service  required  of  him 
which  was  more  dangerous  than  the  other  did 
not  show  that  he  was  guilty  of  contributory 
negligence,  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  1088,  1090,  1092-1132; 
Dec  Dig.  i  289.*] 

3.  Mastkb  and  Sesvant  (|  217*)— Death  of 
Sebvani^" Assumed  Risk"— Elements. 

The  doctrine  of  assumed  risk  involves  the 
united  elements  of  knowledge  of  the  defect  or 
condition  and  appreciation  of  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {{  674-600;  Dec.  Dig.  { 
217.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  587.) 

4.  Mabteb  and  Sebvant  (i  295*)— Death  or 
Sebvant  —  Asauiaco  Risk  —  Division  or 
Doctsinb. 

In  an  action  for  death  of  a  servant  it  was 
not  error  for  the  court,  in  submitting  the  ques- 
tion of  assumed  risk,  to  divide  application  of 
the  doctrine  between  cases  where  the  risk  of 
danger  is  necessarily  and  usually  incident  to  the 
business  and  known  to  the  servant  and  those 
where  the  rislis  are  such  that  sometimes  they 
are  assumed  and  sometimes  not  and  to  charge 
that  in  the  latter  class  he  only  assumes  the  risk 
when  it  is  fully  known  to  him  and  he  appreci- 
ates the  danger. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Sf  1168-1179 ;  Dec  Dig.  i 
296.*] 

6.  Masteb  and  Sebvant  ({  288*)— Death  of 
Sebvant— Assumed  Risk— Evidence. 

In  an  action  for  death  of  a  railroad  brake- 
man  by  being  thrown  from  a  car  while  enga^ 
in  switching  operations  at  night  in  a  yard  with 
which  he  was  familiar,  evidence  held  to  carry 
the  question  of  assumed  risk  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1068-1088;  Dec  Dig.  { 
288.*] 
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e.  Master  and  Servant  (|  286*)— Death  or 
Servant  —  NEauGENCB  —  Question  fob 
Jury. 

In  an  action  for  death  of  a  railroad  brake- 
man  by  being  thrown  from  certain  cars  at  nif ht 
during  switching  operations  in  a  yard  with 
-which  he  was  familiar,  evidence  held  to  render 
the  question  of  the  cause  and  manner  of  de- 
cedent's death  a  matter  of  conjecture  equally 
consistent  with  the  exercise  of  due  care  on  de- 
fendant's part  and  with  negligence  and  hence, 
did  not  justify  submission  of  defendant's  neg- 
ligence to  the  jury. 

lEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §<  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  §  286.*] 

Appeal  from  District  Court,  Hardin  Coun- 
ty ;    R.  M.  Wright,  Judge. 

Action  at  law  to  recover  damages  for 
death  occasioned  by  negUgence.  From  a  ver- 
dict and  judgment  for  the  defendant,  the 
plaintiff  appeals.    Affirmed. 

Wade,  Dutcher  &  Davis,  of  Iowa  City,  and 
P.  W.  Tourtellot,  of  Cedar  Rapids,  for  appel- 
lant. Boardman  ft  Lawrence,  of  Marshall- 
town,  and  W.  H.  Bremner,  of  Minneapolis, 
Minn.,  for  appellee. 

WITHROW,  J.  I.  Ray  Ward,  a  brakeman 
employed  by  the  defendant,  was  killed  dur- 
ing the  night  of  August  26,  1908,  whUe  en- 
gaged In  his  employment.  He  had  been  en- 
gaged in  that  capacity  and  on  this  "run"  for 
seven  months.  The  aeddent  which  resulted 
in  his  death  arose  during  switching  opera- 
tions at  Abbott,  at  which  time  the  train  crew 
of  which  Ward  was  front  brakeman  was  en- 
gaged In  making  np  a  train  to  return  to  Ma- 
son City.  At  the  place  of  the  accident  there 
was  a  depression  in  the  track,  called  a  sag, 
which  was  the  condition  in  which  the  grade 
and  track  were  built  This  part  of  the  track 
continued  from  the  north,  running  south,  at 
a  descending  grade  of  2%  inches  to  the  hun- 
dred feet  and  for  a  distance  of  over  300  feet, 
then  for  a  distance  of  between  100  and  200 
feet  it  is  level,  where  an  ascending  grade  to 
the  south  commences,  It  being  of  about  the 
same  rate  of  ascent  as  is  the  descent  in  that 
from  the  north.  The  main  line  of  the  track 
runs  north  and  south.  East  of  the  main  line 
some  11  or  12  feet  and  parallel  with  the 
main  track  is  a  passing  track  with  a  switch 
at  the  north  and  connecting  with  the  main 
track.  At  this  time  two  cars  of  brick  were 
on  the  passing  track.  Six  loaded  cars  and 
the  caboose  had  been  cut  off  and  were  left 
on  the  main  line  with  the  air  brakes  set; 
the  north  car  of  the  six  being  at  or  near  the 
foot  of  the  ascending  grade  to  the  south.  It 
was  desired  to  remove  the  two  cars  from 
the  passing  track  and  place  them  on  the  main 
line  to  permit  other  switching  operations ,  the 
conductor  in  charge  testifying  that  It  was  his 
Intention  to  have  the  two  cara  Ue  on  the 
main  track  and  later  couple  them  to  the  six 
oars.  When  the  two  cars  were  on  the  main 
track,  at  a  signal  from  some  one  of  the  crew, 


the  engines  pushed  them  south  at  a  rate  of 
speed  which  the  several  witnesses  state  was 
three  or  four  miles  an  hour,  Fordham,  the 
rear  brakeman,  walking  by  them  until  they 
had  passed  the  switch.  In  pushing  the  two 
cars  the  engine  moved  about  two  car 
lengths,  after  which  the  cars  proceeded 
through  the  momentum  thus  received,  with 
whatever  addition  resulted  to  It  from  the 
decline  In  the  track  and  the  weight  of  the 
loaded  cars.  It  was  the  duty  of  Ward  to 
stop  the  ears  at  a  proper  time  by  applying 
the  brakes.  Two  methods  were  afforded: 
One  by  opening  the  angle  cock  on  the  car, 
which  would  set  the  air  brakes,  and  the  other 
was  by  climbing  on  top  of  the  car  and  setting 
the  brakes  by  hand.  This  latter  method  waei 
evidently  chosen  by  Ward.  The  last  seen  of 
him  was  when  he  walked  across  to  the  west 
side  of  the  track.  Soon  after  his  body  was 
found  lying  across  the  east  rail  of  the  track 
and  about  25  feet  north  of  the  second  of  the 
two  loaded  cars.  The  two  cars  had  then  been 
connected  with  the  six  cars  by  automatic 
coupling.  The  night  was  darki  there  was 
rain  at  the  time,  and  no  one  saw  the  ac- 
cident; and  circumstances  alone  shed  light 
upon  the  manner  in  which  It  happened. 
Ward  at  the  time  carried  a  lantern.  Broken 
glass  from  It  and  also  his  hat  were  found  on 
the  sills  between  the  two  cars  which  were 
loaded  with  brick.  The  remainder  of  the 
lantern  was  found  lying  near  his  body. 

Different  grounds  of  negligence  were 
charged,  but  in  submitlng  the  case  to  the  jury 
the  trial  court  eliminate^  all  but  four.  No 
error  is  alleged  for  the  refusal  to  submit  the 
remaining  grounds,  and  we  need  give  them  no 
further  attention.  The  particular  grounds 
given  to  the  jury  were:  (1)  In  requiring  Ward 
to  ride  on  top  of  th^  car  that  was  knock- 
ed back,  when  it  was  very  dark,  where  he 
could  not  see  the  cars  to  which  the  coupling 
was  to  be  made,  when  it  was  on  a  down- 
grade, and  the  cars  were  heavily  loaded  and 
sent  back  at  a  high  and  dangerous  rate  of 
speed.  (2)  Because  the  engineer  in  kicking 
back  the  cars  negligently  operated  his  engine 
at  a  high  and  dangerous  rate  of  speed,  con- 
sidering the  grade  and  the  distance  the  cars 
were  to  travel.  (3)  In  kicking  the  cars  back 
in  the  dark  at  a  dangerous  rate  of  speed. 
(4)  In  operating  its  cars  in  the  darkness 
without  lights  In  the  yards  and  without  lights 
or  signals  on  the  cars  to  which  the  two  cars 
were  to  be  coupled. 

The  action  was  brought  by  J.  W.  Breen,  as 
assignee  of  the  administrator  of  Ray  Ward. 
For  Its  answer  the  defendant  entered  a  plea 
in  abatement,  based  upon  the  averment  that 
the  assignment  to  Breen  was  without  con- 
sideration, that  it  had  not  been  ordered  or 
approved  by  the  court,  was  void,  and  that  the 
plaintiff  was  not  the  real  party  in  interest 
The  answer  further  pleaded  contributory 
negligence,  assumption  of  a  risk  incident  to 
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his  employment,  and  a  general  denial  of  all 
negligence.  There  was  a  trial  to  a  jnry  re- 
sulting In  a  verdict  for  the  defendant,  from 
which  plalntlfF  appeals. 

II.  Many  errors  are  assigned.  With  the 
exception  of  the  tenth  alleged  error,  which 
relates  to  overruling  a  motion  for  new  trial, 
all  assignments  are  In  criticism  of  Instruc- 
tions given  by  the  trial  court 

It  is  the  claim  of  the  appellee  that,  re- 
gardless of  the  questions  of  error  in  the  in- 
structions, which  it  does  not  concede,  the 
fact  record  is  such  that  no  negligence  on  ther 
part  of  the  appellee  is  shown;  that  the 
theory  as  to  the  manner  and  cause  of  the 
death  of  Ward  ia  conjectural,  being  based 
entirely  on  circumstances,  from  which  con- 
clusions as  to  the  cause  of  the  Injury  may 
be  as  readily  and  reasonably  drawn  in  sup- 
port of  freedom  from  negligence  by  the  appel- 
lee and  contributory  negligence  by  Ward  as 
in  support  of  contrary  propositiona. 

At  the  dose  of  plaintUTs  testimony  the 
defendant  moved  for  a  directed  verdict  in  Its 
favor,  which  was  denied.  No  appeal  was 
taken  from  such  ruling.  In  the  motion  for  a 
new  trial  the  plaintiff  urged  that  the  ver- 
dict was  contrary  to  the  evidence  and  not 
supported  by  the  evidence.  In  overruling  the 
motion  the  trial  court  necessarily  passed  up- 
on every  question  presented  in  its  several 
grounds  and  concluded  that  It  was  not  well 
taken,  otherwise,  had  it  been  determined  that 
as  to  any  one  of  the  gronnda  presented  there 
had  been  prejudicial  error.  Its  duty  to  set 
aside  the  verdict  would  have  controlled.  We 
therefore  first  inquire  whether,  regardless  of 
the  alleged  errors,  there  were  such  facts 
proven  or  in  dispute  as  entitled  the  plaintiff 
to  have  the  verdict  of  the  Jury  upon  them,  or 
were  they  such  that  no  other  verdict  than 
that  which  waa  returned  could  properly  have 
been  found. 

[1]  III.  As  there  were  no  eyewitnesses  to 
the  immediate  circumstances  which  resulted 
in  the  death  of  Ward,  there  arises  the  pre- 
sumption that  at  the  time,  prompted  by  the 
natural  instinct  of  self-preservation,  he  ex- 
ercised reasonable  care  for  his  own  safety. 
This  rule,  uniformly  recognized,  creates  an 
Inference  or  presumption  which  the  Jnry  may 
accept  as  the  basis  for  finding  that  there  was 
no  contributory  negligence  unless  other  evi- 
dence in  the  case  is  such  as  to  lead  to  a  dif- 
ferent tlnding.  Gray  v.  Railroad  Co.,  143 
Iowa,  268,  121  N.  W.  1097;  Lunde  v.  Cudahy 
Co.,  139  Iowa,  688,  117  N.  W.  1063;  Bell  v. 
Clarion,  113  Iowa,  126,  84  N.  W.  962. 

[2]  The  appellee  urges  that  as  there  were 
two  methods  by  which  the  brakes  could  be 
applied  to  the  moving  car,  one  by  turning  the 
cock  which  controlled  the  air,  which  would  be 
done  from  the  ground,  and  the  other  by  the  ap- 
plication of  the  hand  brake,  which  only  could 
be  done  by  mounting  the  moving  car,  it  was 
the  duty  of  the  deceased  to  take  the  means 
which  were  safer,  and  that  in  not  so  doing 


he  was  negligent  The  role  la  that,  wbn 
one  adopts  a  more  dangerons  way  to  per- 
form a  i^ven  duty  what  a  safe  way  Is  open  to 
him,  such  does  not,  as  a  matter  of  law,  odd- 
stltute  negligence;  but  it  is  a  question  ot 
fact  for  the  Jury  whether  in  so  doing  be 
used  ordinary  care.  Gibson  v.  Ballway  Co. 
107  Iowa,  696,  78  N.  W.  190;  Stephenson 
V.  Brick  Co.,  161  Iowa,  376,  ISO  N.  W.  586. 
We  must  then  dismiss  the  contention  as  to 
contributory  negligence,  so  far  as  it  relates 
to  the  questions  raised  by  this  appeal,  lod 
turn  to  those  of  defendant's  negligence  and 
to  the  assumption  of  risk. 

IV.  As  to  the  latter,  holding  to  tbe  daim 
of  appellant  and  the  theory  upon  wbidi  tli« 
case  was  tried,  negligence  was  predicated, 
not  npon  the  condition  or  manner  of  con- 
struction of  the  track  which  resulted  in  tbe 
"sag"  nor  upon  any  defect  in  the  cars,  engine, 
or  applianoea  with  which  the  deceased  was 
called  upon  to  work,  unless  it  be  aa  to  tb« 
condition  of  one  of  the  brakes,  which  we  will 
later  refer  to,  but  is  charged  to  Iiave  been  in 
the  operation  of  the  engine  and  the  appli- 
cation of  its  power  to  the  two  brick  cars  it 
the  time. 

L3]  The  doctrine  of  assumption  of  risk  in- 
volves the  united  elements  of  knowledge  ot 
the  defect  or  condition  and  appredatioa  o{ 
danger.  Brownfleld  v.  Railway  Co.,  107 
Iowa,  264,  77  N.  W.  1038 ;  Stomne  ▼.  Hanfoid 
Produce  Co.,  108  Iowa,  140,  78  N.  W.  841. 

14]  In  submitting  the  case  to  the  Jury,  tlie 
trial  court  Instmcted  upon  the  question  ol 
assumption  of  risk,  making  two  divisions  o( 
the  class  of  cases  coming  within  the  role: 
Tbe  first,  risk  of  danger  necessarily  and  usu- 
ally incident  to  the  business,  if  known  to  the 
employe;  second,  risks  that  arise  bat  are 
sometimes  assumed  by  the  employe  and  some- 
times not  As  to  the  second  class  the  cooit 
Instructed  that  if  they  were  fully  known  to 
the  employe,  and  he  appreciated  the  danger, 
he  would  be  held  to  have  assumed  the  rUt; 
otherwise  not  While  complaint  is  made  of 
the  instructions  upon  this  question,  we  think 
that  when  read  together  they  are  not  sub- 
ject to  the  criticism  of  having  been  preju- 
dicial error,  as  they  stated  the  approved  rule; 
and,  while  more  than  usual  elaboration  of 
the  idea  and  rule  was  given  by  way  of  iUna- 
tration,  it  did  not  tend  to  obscure  it 

[{]  But  tbe  appellant  further  claims  that, 
even  though  the  instructions  be  not  found 
subject  to  criticism  as  to  form  and  expres- 
sion, still  it  was  error  to  submit  the  ques- 
tion, as  there  was  no  evidence  on  which  to 
base  it  To  this  we  do  not  agree.  Tbe  de- 
ceased was  engaged  in  an  employment  whidi 
carried  with  it  many  dangers,  even  under 
conditions  where  there  was  due  care  ex- 
ercised by  his  coemployes.  The  boarding  of 
moving  cars  at  nij^t  and  during  the  preva- 
lence of  storm  were  Incidents  of  his  employ- 
ment While  of  course  they  were  not  alwajs 
present,  it  waa  not  an^onusual  aitaatloD,  m 
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far  as  time,  place,  and  methods  entered  Into 
It,  Tinleas  It  be  that  there  were  at  this  par- 
ticular time  unusual  acts  or  conditions  which 
were  negligent,  causing  a  dangerous  situa- 
tion, and  which  he  was  not  bound  to  know 
and  appreciate.  But  as  to  such  the  trial 
court  Instructed  the  jury  that  before  the  as- 
sumption of  risk,  as  defined  in  the  second 
class,  could  be  available  as  a  defense,  the 
burden  of  proof  was  upon  the  defendant  to 
establish  It  by  a  fair  preponderance  of  the 
evidence.  We  think  the  criticism  that  there 
^^as  no  evidence  upon  which  to  base  such 
instruction  cannot  be  sustained,  even  the  evi- 
dence as  to  negligence  such  as  to  warrant  a 
submission  of  the  case  to  the  Jury  and  a 
Undlng  of  liability  on  that  ground. 

[6]  y.  But  beyond  this  is  the  larger  and 
controlling  question  whether  the  evidence 
shows  negligence  on  the  part  of  the  defend- 
ant, the  appellee.  In  the  first  division  of 
this  opinion  we  have  set  out  the  substance 
of  the  testimony  that  has  bearing  upon  this 
charge.  The  deceased  was  a  young  man  who 
had  for  seven  months  been  in  the  employ  of 
the  appellee  on  this  particular  run  and  had 
knowledge  of  the  local  situation.  It  is  shown 
without  dispute  that  the  means  adopted  in 
the  switching  operations  were  such  as  were 
usual  and  customary  in  like  operations,  and, 
aside  from  the  charge  of  excessive  speed  and 
failure  to  furnish  proper  lights  In  the  yards 
and  at  the  place  where  the  six  cars  were 
standing  on  the  track,  there  is  nothing  which 
would  warrant  a  finding  of  negligence  by  the 
defendant  While  in  the  original  petition  it 
is  charged  that  the  brakes  on  the  two  cars 
were  defective,  the  trial  court  did  not  submit 
such  as  a  ground  of  negligence;  and,  as  ap- 
pellant does  not  in  Its  assignment  of  error 
urge  or  rely  upon  the  failure  to  include  that 
charge,  we  consider  the  case  only  upon  the 
grounds  submitted. 

Ward's  hat  and  broken  pieces  of  glass 
from  the  lantern  were  found  on  the  end 
beam  or  sill  of  the  south  car  between  the 
two  loaded  cars.  It  is  not  only  a  fair  infer- 
ence but  In  entire  harmony  with  the  cir- 
cumstances that  he  fell  between  the  two  cars 
and  was  crushed  under  the  wheels  of  the 
north  one  in  its  movement  to  the  south. 
When  found  liis  body  was  16  or  20  feet 
north  of  the  north  car,  which  was  60  feet 
or  more  from  the  iwint  which,  after  the  ac- 
cident, was  the  point  of  coupling  between 
the  two  cars  and  the  six  cars.  The  air 
brakes  were  set  on  the  six  cars.  There  is 
DO  evidence  of  such  force  of  contact  as 
would  or  did  push  the  six  cars  any  further 
to  the  south  from  where  they  originally 
stood. 

It  is  a  conclusion 'entirely  consistent  with 
all  the  circumstances  that  Ward  fell  between 
148N.W.-64 


the  cars  from  the  top  of  one  of  them,  or 
while  attempting  to  go  between  them,  and 
at  or  near  the  place  where  his  body  was 
found;  and  that  the  accident  occurred,  not 
because  of  the  Impact  or  shock  of  the  meet- 
ing cars,  but  before  that  had  come.  If  such 
conclusion  be  correct  or  as  consistent  with 
the  facts  as  is  the  charge  of  negligence  of 
the  defendant,  it  necessarily  foUows  that  the 
failure  to  have  a  light  at  the  six  cars  would 
not  be  negligence  which  caused  or  contrib- 
uted to  his  death;  neither  would  the  speed 
at  which  the  cars  were  then  moving  be  so 
considered.  Nor  would  the  fact  that  the 
yards  were  unllghted,  excepting  by  the  lan- 
terns of  the  employes,  be  a  groimd  of  negll: 
gence,  for  it  is  not  contradicted  that  the 
surroundings  were  such  as  were  usual  and 
wUch  the  deceased  knew.  The  facts  are 
such  that,  even  allowing  to  appellant  the 
fullest  force  of  the  claim  made  as  to  the 
cause  and  manner  of  death,  it  is  yet  a  matter 
of  conjecture  with  which  the  dalm  of  failure 
to  show  negligence  of  the  defendant  is  as 
equally  consistent 

But,  to  sustain  the  theory  that  the  death 
of  Ward  resulted  from  the  negligent  causes 
charged  or  out  of  them,  the  facts  and  cir- 
cumstances relied  upon  must  be  of  such 
nature  and  weight,  and  be  so  related,  as  to 
render  it  reasonably  probable  and  more  prob- 
able that  the  accident  and  death  were  caused 
by  such  negUgence  rather  than  from  any  oth- 
er act  or  condition.  Magee  v.  Jones  County, 
142  N.  W.  957:  Gordon  v.  C,  R.  I.  4  P.  R. 
B.,  146  Iowa,  694,  123  N.  W.  762;  Lunde  v. 
Uudahy  Co.,  139  Iowa,  688,  117  N.  W.  1063. 
From  this  record  such  cannot  be  concluded. 

It  follows  that  the  verdict  has  full  support 
in  the  facts,  and  one  which  under  the  law 
should  have  been  rendered,  and  even  though 
there  may  have  been  error  in  the  instruc- 
tions, as  claimed,  such  was  without  preju- 
dice to  the  general  result,  as  no  negligence 
of  the  defendant  was  shown,  and  the  trial 
court  ruled  correctly  in  holding  that  the  ver- 
dict was  not  contrary  to  the  evidence.  While 
It  may  be  true,  as  claimed  by  the  appellant, 
that  the  Instructions,  as  to  some  features  of 
the  case,  placed  a  heavier  burden  of  proof, 
as  to  particular  facts,  upon  him  than  should 
have  been  required,  there  yet  remains  the 
larger  and  ultimately  governing  fact  that  the 
evidence  did  not  show  actionable  negligence. 
It  is  therefore  unnecessary  for  us  to  con- 
sider in  more  detail  the  various  assignments 
of  error. 

The  Judgment  of  the  trial  court  is  af- 
firmed. 

DEEMBR,  liADD,  and  GATNOR,  33.,  con- 
cur.   WEAVER,  0.  X,  took  no  part 
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HOHL  T.  IOWA  CENT,  RT.  CO.  et  al. 

(Supreme  Court  of  Iowa.    Nov.  12,  1913.) 

1.  AonoiT  (I  7*)— RiQHT  or  Action— Plain- 
tiff's Motive. 

The  fact  that  plaintilTB  reason  for  suing  to 
enjoin  defendant  railroad  company  from  permit- 
ting the  use  of  its  right  of  way  as  a  road  by 
another  defendant  to  transport  sand  for  ship- 
ment was  because  plaintiff  had  formerly  com- 
pelled such  other  defendant  to  pay  for  the  priv- 
ilege of  hauling- the  sand  over  plaintiff's  land 
would  not  affect  plaintiff's  right  to  relief  if  any 
right  of  his  was  invaded. 

[EM.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  18;  Dec.  Dig.  8  7.»] 

2.  Navioable    Waters    ({    36*)  —  Ripabian 
•  Rights— Extent  of  Ownebship. 

Since  the  Des  Moines  river  is  a  navigable 
stream,  a  riparian  owner  owns  only  to  the 
high-water  mark. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  {{  180-200;  Dec.  Dig.  | 
S6.»] 

3.  Navioable    Watebs    (f    44*)  —  Ripabian 
Rights- AccBETTON. 

While   the   ownership   of  a    riparian   pro- 

Erietor  on  a  navigable  stream  extends  onIy_  to 
igh-water  mark,  he  has  the  right  of  accretion. 
[Ed.   Note. — For  other   cases,    see   Navigable 
Waters,  Cent.  Dig.  {{  266-278,  281,  282 ;    Dec. 
Dig.  §  44.*] 

4.  Navigable    Watebs    ({   44*)  —  Ripabian 
Rights — Accretion. 

The  right  of  accretion  in  a  riparian  owner 
can  only  be  divested  according  to  law. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  {{  266-278,  281,  282 ;  Dec 
Dig.  8  44.*] 

5.  Navigable    Waters    (|    44*)— Ripabian 
Rights— "Accretion." 

"Accretions"  must  begin  from  the  land  of 
the  owner  claiming  them,  and  not  from  some 
other  point,  finally  extending  to  his  land. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  H  266-278,  281,  282 ;  Dec. 
Dig.  I  44.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  99,  100.] 

6.  Navigable  Waters  (8  44*)— Futube  Ac- 
cretions—Protection OF  Right. 

The  right  of  a  riparian  landowner  to  fu- 
ture accretions  will  be  protected  by  injunction, 
if  shown  by  clear  and  satisfactory  evidence. 

[EM.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  88  266-278,  281,  282 ;  Dec. 
Dig.  8  44.*] 

7.  Railroads  (I  73*)— Rioht  op  Wat— Grant 

—Extent  of  Use. 

The  use  of  a  railroad  right  of  way  for  the 
hauling  of  gravel  from  a  sand  bank  to  the  sta- 
tion for  transportation  over  the  railroad  is  a 
proper  use  in  connection  with  the  operation  of 
the  road,  though  the  person  hauling  the  gravel 
makes  a  profit,  so  that  the  grantor  of  the  right 
of  way  cannot  object  to  such  use. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  88  179-182 ;    Dec.  Dig.  8  73.*] 

8.  EiuNENT  DoxAiN  (8  324*)— Use  of  Pbop- 

EBTT. 

Rights  acquired  by  eminent  domain  cannot 
be  diverted  to  private  uses  inconsistent  with  the 
purpose  of  the  grant 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  88  8iS7,  868;  Dec.  Dig.  8 
824.*] 


9.  Railroads   (8  73*)— Oraht  or  Right  or 

Wat— UsuBT. 

The  use  of  a  railroad  right  of  way,  grant- 
ed by  a  private  owner  in  a  manner  w^hich  be- 
comes a  part  of  the  means  of  operation,  or  for 
facilitating  shipments,  is  not  a  misase  of  the 
grant 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Cent  Dig.  88  179-182 ;    Dec.  Dig.  8  73.*] 

Appeal  from  District  Court,  Monroe  Coun- 
ty; C.  W.  Vermilion,  Judge. 

Proceeding  in  equity  for  Injunction  to  re- 
strain the  removal  of  sand  from  a  sand  bar 
in  the  Des  Moines  river,  and  to  restrain  tbe 
defendants  from  using  or  permitting  to  be 
used  the  right  of  way  of  defendant  railway 
company  as  a  wagon  road  over  wbicb  to 
transport  sand  for  shipment  on  the  railway. 
From  a  decree  denying  relief,  the  plaintiff 
appeals.    Affirmed. 

John  F.  &  Wm.  R.  Lacey,  of  Oskalooea. 
and  Dashlell  &  Mason,  of  Albla,  for  appel- 
lant GlUles  &  Daugherty,  of  Ottomwa,  ana 
Townsend  &  Miller,  of  Albla,  for  appellee 
Keller.  Mabry  &  Hlckenlooper,  of  Albla, 
and  George  W.  Seevers,  of  Oskaloosa,  for 
appellee  railway  company. 

WITHROW,  J.  I.  The  statement  of  the 
case  which  was  Included  in  the  written  opin- 
ion filed  by  the  trial  court  fairly  presents  the 
Issue  and  questions  Involved,  and  we  adopt 
it  here.  The  plalntifP  Is  the  riparian  owner 
of  land  In  the  Des  Moines  river  opposite  the 
town  of  Eddyvllle.  The  track  of  tbe  defend- 
ant railway  company  crosses  plalntllTs  land 
on  a  trestle  constituting  the  approach  to  a 
bridge  by  wblch  it  crosses  the  river.  A  pub- 
lic highway  also  crosses  plalntUTs  land  at 
an  angle  with  the  railway,  and  leads  to  & 
wagon  bridge  over  the  river,  tbe  highway 
crossing  the  railroad  right  of  way  under  the 
trestle.  There  is  no  access  from  the  high- 
way to  tbe  water's  edge,  except  over  a  pri- 
vate way  on  plalntlflTs  land  or  down  tbe 
right  of  way  along  tbe  said  trestle.  In  the 
river  below  ordinary  high-water  mark,  along 
a  portion  of  plaintUt's  land,  there  Is  a  sand 
bar  from  which  the  defendant  Keller,  prior 
to  the  Issuing  of  the  temporary  Injunction 
herein,  bad  been  taking  sand.  When  the 
stage  of  water  permitted  he  used  a  sand 
pump  operated  on  a  boat,  and  at  low  water 
hauled  the  sand  with  wagons  along  the  right 
of  way  to  the  highway  and  thence  over  tbe 
bridge,  to  the  side  tracks  of  the  defendant 
railway  company  In  Eddyvllle,  where  it  was 
loaded  on  cars  and  shipped  over  ita  road. 
This  action  is  brought  to  restrain  the  defend- 
ant Keller  from  taking  sand  from  the  bar, 
and  to  restrain  both  the  defendants  from 
using,  or  permitting  to  be  used,  the  right  of 
way  for  hauling  sand  from  the  tar.  In  his 
petition  the  plaintiff  pleaded  his  ownership 
of  the  land,  which  be  claimed  was  to  low- 
water  mark;  that  along  tbe  shore  are  exten- 
sive sand  banks  of  value,  and  there  is  no 
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public  access  to  the  same  over  his  land,  and 
that  be  has  been  accustomed  to  sell  sand 
above  low-water  mark  on'  said  stream  for 
Ills  private  advantage,  as  the  same  belongs 
to  him;  and  the  defendants  are  arranging  to 
construct  a  right  of  way  fence  on  each  side 
of  the  railway  through  plaintiffs  land  to 
the  bank  of  the  river,  go  as  to  make  a  pri- 
vate road  or  passageway  to  the  sand  banks, 
for  the  purpose  of  removing  the  sand  there- 
from, and  conver^g  It  to  the  use  of  the  de- 
fendants. For  a  considerable  distance  from 
the  bank  of  the  river  the  railroad  runs  on 
a  trestle  at  a  high  elevation,  and  there  is 
ample  space  to  afford  the  use  of  the  land 
beneath  by  plaintiff's  stock  and  vehicles  to 
pass  under  it  It  Is  further  pleaded  that  the 
right  of  way  deed  under  which  the  defend- 
ant railroad  company  Is  occupying  said  land 
granted  no  rights  beyond  those  of  construct- 
ing, maintaining,  and  operating  a  railway 
across  plaintiff's  land,  and  that  said  defend- 
ants have  not  the  right  to  permit  it  to  be 
used  by  its  codefendant  Keller,  for  use  in 
the  removal  of  sand.  The  foregoing  sulU- 
clently  states  the  claim  of  right  upon  which 
plaintiff  relies.  The  answers  deny  that  the 
plaintiff  is  the  owner  of  the  sand,  the  re- 
moval of  which  is  sought  to  be  restrained, 
or  that  he  has  any  other  right  or  Interest 
therein  than  is  common  to  the  public,  and 
further  state  that  prior  to  the  time  the  de- 
fendant Keller  commenced  to  use  the  right 
of  way  for  the  purpose  named,  plaintiff  com- 
pelled him  to  pay  a  rate  per  ton  for  the 
privilege  of  hauling  sand  across  plaintlft'b- 
land,  and  that  this  suit  has  been  instituted 
only  for  the  purpose  of  levying  tribute  upon 
the  defendant  Keller.  Defendant  Keller 
pleads  that  he  has  at  no  time  taken  sand 
from  above  high-water  mark,  nor  does  he 
intend  to  do  so,  nor  to  remove  any  sand  nec- 
essary to  support  the  banks  of  the  land.  It 
is  further  pleaded  that  the  use  to  which  the 
right  of  way  of  the  railroad  Is  being  put  Is 
reasonably  within  the  contemplation  of  the 
use  and  operation  of  a  railway.  The  action 
was  tried  to  the  court,  and  a  decree  was  en- 
tered against  plaintifl,  from  which  he  ap- 
peals. 

[1]  II.  Whatever  may  be  the  motive  of  ap- 
pellant In  prosecuting  this  action,  his  rights 
must  be  determined  by  the  rules  applicable 
alike  to  all,  where  there  is  an  alleged  inva- 
sion of  right  If  that  is  being  done  from 
which  it  may  be  found  that  he  suffers  injury 
in  bis  private  ownership  and  control,  the  as- 
sertion of  right  to  be  protected  against  sucb 
may  not  be  ignored  or  denied  because  it  also 
has  the  effect  of  creating  conditions  which 
be  may  reasonably  control  to  the  exclusion 
of  others.  We  lirst  turn  to  the  facts,  for 
upon  them  as  to  one  branch  of  the  case  must 
rest  the  conclusions  we  shall  reach  as  to  the 
legal  and  equitable  rights  of  the  parties. 

[2]  III.  The  place  from  which  the  sand 
has  been  and  is  sought  to  be  removed  by  the 
defendant  Keller  is  shown  by  the  evidence 


to  be  a ,  sand  bar  lying  off  the  main  bank 
which  is  the  boundary  of  appellant's  land, 
between  which  and  the  bank  there  is  a  coi. 
nectlng  bed  or  body  of  sand  which  in  times 
of  low  stage  of  water  is  uncovered.  No  ef- 
fort had  ever  been  made  towards  cultivating 
the  land  between  the  sand  bar  and  the  main 
land  until  about  the  time  of  the  commence- 
ment of  this  action,  when  the  appellant  sow- 
ed it  to  oats,  but  with  poor  results.  The 
evidence  shows  that  it  is  not  adapted  to  ag- 
riculture. On  the  sand  bank  in  question 
there  is  a  growth  of  willows  covering  a 
small  part  The  testimony  of  one  witness 
upon  the  subject  as  to  the  relation  of  the 
sand  bar  to  Hohl's  land  may  be  taken  as 
fairly  summing  up  all  the  testimony  on  that 
question:  "About  two- thirds  of  the  bar  in 
front  of  his  farm  is  above  ordinary  low-wa- 
ter mark.  I  believe  there  is  a  portion  of  it 
above  ordinary  high-wat^  mark,  if  it  was 
not  hauled  away."  Another  witness  testi- 
fied, in  substance,  that  in  times  of  dry  sea- 
sons there  is  not  much  water  on  the  bar. 
Others,  that  the  bar  has  been  substantially 
the  same  for  more  than  50  years,  and  unaf- 
fected in  growth  and  height  by  accretion, 
nor  permanently  diminished  by  the  removal 
of  sand  for  commercial  purposes,  as  it  is  re- 
placed by  succeeding  high  water.  The  evi- 
dence shows  that  the  bank  which  constltuteft 
the  apparent  boundary  of  appellant's  land  is 
about  four  feet  high.  Other  parts  of  appel- 
lant's lands  above  the  bar  have  been  sut^ 
Jected  to  loss  from  washing,  with  accretions 
below,  but  no  stibstantlal  change  has  been 
noticed  in  the  sand  bar.  Without  in  more 
detail  setting  out  the  evidence,  which  is  aid- 
ed by  many  photographic  views,  we  reach 
the  conclusion  of  fact  that  the  sand  bar  Is 
not  a  part  of  appellant's  land.  His  right  is 
to  hold  to  ordinary  high-water  mark,  and 
this  would  be  measured  at  the  bank  of  the 
stream.  Beyond  question  between  the  point 
so  found  at  the  river  bank  and  the  bar  there 
is  an  intervening  body  of  sand  which  is  in 
times  of  ordinary  high  water  a  part  of  the 
bed  of  the  river,  and  at  such  times  a  por- 
tion, if  not  all,  of  the  sand  bar  bears  the 
same  relation  to  the  stream.  The  Des 
Moines  river  being  recognized  in  the  law  as 
a  navigable  stream,  as  fully  decisive  of  the 
proposition  that  appellant  owns  only  to  ordi- 
nary high- water  mark,  and  not  to  low- water 
mark,  as  claimed  by  him  in  his  petition,  we 
cite,  Steele  v.  Sanchez,  72  Iowa,  65,  33  N.  W. 
366,  2  Am.  St  Rep.  233;  Bennett  v.  Starch 
Co.,  103  Iowa,  207,  72  N,  W.  607;  McManus 
V.  Carmichael,  3  Iowa,  1;  Musser  v.  Hershey, 
42  Iowa,  366;  Park  Commissioners  v.  Ice 
Co.,  180  Iowa,  607,  105  N.  W  203,  3  L.  R.  A. 
(N.  S.)  1103,  8  Ann.  Cas.  28. 

[3]  IV.  While  the  ownership  of  the  ripa- 
rian proprietor  extends  only  to  ordinary  high- 
water  mark,  the  law  recognizes  that  beyond 
that  he  has  certain  qualified  rights  incident 
to  his  ownership,  which  will  be  protected; 
and  it  is  upon  this  principle  that  the  conten- 
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tton  of  appellant  !s  rested  as  to  this  branch 
of  the  case.  Among  these  quallfted  rights 
Is  that  of  accretion.  Kraut  y.  Crawford,  18 
Iowa,  649,  87  Am.  Dec.  414;  Munldpallty  r. 
C!otton  Press,  18  La.  122,  36  Am.  Dec.  624; 
St  Clair  V.  iLoTlngston,  28  Wall.  46,  23  Ij. 
Ed.  59;  Mb^Ianus  v.  Carmlchael,  anpra; 
Etsenbach  t.  Hatfield,  2  Wash.  236,  26  Pac. 
539,  12  L.  R.  A.  632-641;  Preeland  v.  Penn 
Ry.  Co.,  47  Atl.  745.  This  right,  recognized 
in  many  cases  besides  those  which  are  noted 
above,  had  early  expression  in  the  old  rale 
of  the  Roman  law,  which,  freely  translated, 
is  "Moreorer,  what  the  river  has  added  to 
your  land  became  yours  by  the  law  of  na- 
ture (or  nations)." 

[4]  This  qualified  right  is  recognized  as 
having  some  of  the  attributes  of  property,  as 
being  valuable ;  and,  while  It  must  be  enjoy- 
ed in  due  subjection  to  the  rights  of  the  pub- 
lic, it  cannot  be  arbitrarily  or  capriciously 
destroyed  or  impaired.  It  is  a  right  of 
which,  when  once  vested,  the  owner  can  only 
be  deprived  in  accordance  with  established 
law,  and  if  necessary  that  it  be  taken  for  the 
public's  good,  upon  due  compensation.  Yates 
V.  Milwaukee,  10  Wall.  497-504,  19  L.  Ed. 
984.  The  same  principle  is  recognized  in 
Bond  V.  Wood,  107  N.  C.  139,  12  S.  E.  281; 
Shively  v.  Bowlby,  156  U.  S.  1,  14  Sup.  Ct 
548,  38  L.  Ed.  331;  JHusser  v.  Hershey,  42 
Iowa,  362 :  Bell  v.  Gough,  23  N.  J.  Law,  624; 
Pursell  V.  Stover,  110  Pa.  43,  20  Att.  403. 

V.  Relying  upon  this  rule  the  appellant 
claims  that  he  is  entitled  to  be  protected  by 
Injunction,  not  only  against  that  which  he  as- 
serts works  present  injury  to  his  land,  but 
also  prevents  accretions,  which  Is  a  valuable 
right  This  claim  depends  largely  upon 
whether  the  facts  are  such  that  the  court 
should,  from  them,  And  that  by  the  acts  of 
the  defendant  Keller  future  accretions  are 
prevented,  and,  if  so  found,  does  the  law  rec- 
ognize it  as  a  right  which  may  be  safeguard- 
ed by  equity? 

[5]  As  to  the  question  of  fact  we  have  al- 
ready stated  our  conclusion  that,  under  the 
record — even  assuming  that  appellant's  right 
of  present  ownership  extends  to  and  Includes 
the  sand  bar,  which,  however,  is  not  a  con- 
clusion the  law  permits,  for  appellant's  own- 
ership must  be  measured  by  the  line  of  ordi- 
nary high-water  mark  at  the  bank,  and  not 
in  some  part  of  the  bed  of  the  stream — yet 
the  evidence  fails  to  show  conditions  which 
have  resulted  In  accretions  to  It  or  which 
reasonably  may  be  expected  to  so  result  for 
they  must  begin  from  his  land,  and  not  from 
some  other  point  so  as  to  finally  reach  It 
29  Cyc.  351. 

[6]  But  briefly  noting  the  proposition  of 
law  upon  which  appellant's  claim  is  based, 
we  are  of  opinion  that  It  being  shown  that 
the  land  of  a  riparian  owner  is,  and  in  all 
reasonable  probability  will  continue  to  be, 
benefited  by  accretions,  such  is  a  right 
springing  out  of  his  ownership  which  is  en- 
titled to  protection;    and,  when  It  can  be 


made  to  so  appear  with  that  degree  and 
strength  of  proof  that  equity  requires,  which 
should  be  clear  and  satisfactory  evidmoe,  the 
power  of  injunction  may  be  employed.  Rec- 
ognition of  this  principle  was  first  had  In  our 
aim  court  In  McManus  v.  Carmlchael.  supra, 
which,  while  holding  that  the  owner  of  ripa- 
rian lands  bordering  on  a  navigable  river  had 
not  such  title  In  the  bed  of  the  stream  as 
would  enable  him  to  maintain  an  action  from 
taking  sand  therefrom,  further  stated:  "This 
opinion  need  not  preclude  the  idea  that  the 
adjacent  owner  may  have  some  rights  be- 
tween high  and  low  water  which  are  even 
peculiar  to  himself,  and  not  common.  Nor 
does  it  necessarily  determine  the  question  of 
the  right  to  make  wharves  or  structures  for 
the  convenience  of  navigation  and  commerce, 
and  other  questions  of  a  similar  nature.  Nor 
are  municipal  powers  affected,  nor  does  it  Im- 
ply an  unbounded  license,  on  the  other  side, 
for  every  one  to  do  what  he  pleases,  ev«i  to 
the  detriment  of  the  owner,  nor  for  an  nn- 
limited  occupation  of  the  shore.  The  maxim 
*Slc  utere  tno  ut  allenum  non  liedaa,'  still 
holds;  and  the  powers  of  an  action  on  the 
case,  of  Indictment  and  injnnction  still  re- 
main." 

The  case  of  St  Clalr  t.  Lovlngston,  23 
Wall.  46,  23  L.  Ed.  59,  Involved  the  question 
of  right  as  to  made  land  or  an  accretion,  and 
In  the  discussion  the  court  said:  "The  ri- 
parian's right  to  future  alluvion  is  a  vested 
right  The  title  to  the  increment  rests  In  the 
law  of  nature."  While  the  question  Involved 
in  that  case  related  only  to  an  accretion  al- 
ready formed,  the  statement  of  principle, 
which  has  not  at  any  time  been  quaUfled  b) 
later  decisions  of  that  court  to  our  minds 
rests  upon  a  foundation  of  actual  right;  its 
application  depending  upon  the  facts  In  eacb 
case.  In  the  case  of  Nebraska  y.  Iowa,  143 
U.  S.  359,  12  Sup.  Ct  396,  36  L.  Ed.  186, 
which  was  brought  to  determine  the  bound- 
ary of  the  two  states,  which  had  become  in 
doubt  because  of  the  erratic,  but  not  unusual, 
changes  in  the  flow  of  the  Missouri  river,  the 
Supreme  Court  of  the  United  States  quoted 
with  approval  from  Vattel:  "For,  If  I  take 
possession  of  a  piece  of  land,  declaring  that 
I  wlU  have  for  its  boundary  the  river  which 
washes  its  side,  or  if  it  is  given  me  upon  that 
footing,  I  thus  acquired  beforehand  the  right 
of  alluvion."  There  are  courts  which  hold  to 
the  contrary  rule  that  while  the  riiiaTiaa 
owner  has  the  right  to  accretions,  the  right 
to  future  accretions  is  not  a  vested  one  which 
may  be  protected  in  equity.  Taylor  v.  Un- 
derhUl,  40  CaL  471;  Elsenbach  t.  Hatfield, 
supra. 

Some  of  the  cases  dted  as  holding  to  this 
rule  determine  only  that  there  Is  In  the 
riparian  owner  no  right  below  ordinary  high- 
water  mark,  and  do  not  directly  reach  the 
question.  But  recognizing  a  division  In  the 
authorities,  we  feel  that  the  equitable  rule 
should  be  that  where  there  is  a  right  there 
should  be  afforded  means  fW  Its  protecOoD. 
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As  to  accretion  already  formed  no  protection 
Is  needed  otber  than  tliat  wblch  is  given  to 
all  property,  for  it  Is  tangible.  To  say  that 
one  Is  entitled  to  the  right  of  accretions,  and 
to  limit  the  statement  to  that  which  already 
has  been  ftfrmed,  mnst,  we  think,  leave  out 
of  consideration  that  which  is  Imown  to  fol- 
low the  result  of  ownership  bordering  upon 
running  streams,  and  which  is  an  incident  of 
it.  Where  it  is  shown  that  such  right  is 
Interfered  witli,  or  being  destroyed,  we  hold 
that  the  preventive   remedy  exists. 

We  have  perhaps  more  fully  than  is  nec- 
essary considered  this  latter  question,  find- 
ing as  we  do  that  the  facts  fall  to  show  that 
the  right  of  accretion  is  being  affected  or 
destroyed;  Indeed  it  might  have  been  passed 
as  a  question  not  now  necessary  to  be  de- 
termined; but  we  have  been  led  to  the  sub- 
ject by  the  very  full  and  able  discussion 
of  counsel,  and  have  felt  that  the  case  war- 
ranted the  consideration,  and  that  a  conclu- 
sion would  be  more  than  dictum. 

[7]  VI.  The  defendant  railroad  company 
holds  its  right  of  way  over  appellant's  laud 
under  a  deed  which  granted  It  for  right  of 
way  purposes.  The  evidence  shows  that  the 
privilege  or  license  wliich  is  granted  to  Keller 
by  his  codefendant  is  to  haul  sand  to  the 
station  at  Eddyvllle  for  sliipment  over  the 
lines  of  the  railway  company.  The  conten- 
tion of  the  appellant  is  that  such  use  is  not 
in  harmony  with  the  purposes  of  the  grant 
by  deed,  wliich  grant  we  take  to  be  no 
broader  than  that  which  might  be  acquired 
under  condemnation  proceedings. 

[S]  It  undoubtedly  is  true  that  rights  ao 
acquired  cannot  be  diverted  to  private  use 
inconsistent  with  the  purposes  and  intent 
of  the  grant,  nor  can  it  be  used  by  the  gran- 
tee for  other  and  foreign  purposes.  Hodges 
V.  Telegraph  Co.,  133  N.  C.  225,  45  S.  E. 
572;  Vermllya  v.  R.  E.  Co.,  66  Iowa,  606,  24 
N.  W.  234,  55  Am.  Rep.  279. 

[9]  But  it  is  quite  well  established  by  the 
great  weight  of  authority  that  where  the 
use  to  which  the  right  of  way  is  being  put 
Is  such  as  to  enter  and  become  a  part  of 
the  means  for  operating  the  road,  or  for 
facilitating  shipments,  such  is  not  a  misuse 
of  the  grant  Mich.  Cent  v.  Bullard,  120 
Mich.  416,  79  N.  W.  635;  Detroit  v.  Little, 
146  Mich.  373,  109  N.  W.  671;  Grand  Trunk 
By.  Co.  V.  Richardson,  91  U.  S.  454,  23  L. 
Ed.  356;  Gumey  v.  Elevator  Co.,  63  Minn. 
70,  65  N.  W.  136,  30  L.  R.  A.  534;  Ander- 
son ▼.  Mfg.. Co.,  152  Iowa,  455,  132  N.  W. 
812,  36  L.  R.  A.  (N.  8.)  512. 

The  rule  has  been  applied  to  the  various 
uses  incident  to  the  operation  of  a  line  of 
raUroad,  although  not  always  directly  con- 
nected with  it;  and  in  all  such  it  Is  held  that 
there  is  no  such  misuse  of  the  grant  as 
gives  the  owner  of  the  fee  the  right  to  com- 
plain. When,  as  in  the  present  case.  It  Is 
shown  that  the  use  to  which  It  is  being  put 
although  affording  means  of  private  profit 


to  the  individual,  as  also  do  warehouses, 
mills,  and  granaries,  is  a  means  by  which 
there  is  transported  sand  from  the  riverbed 
to  the  station  solely  for  shipment  over  its 
Une,  it  cannot  be  held  that  such  use  is  not 
a  proper  one  in  connection  with  the  operation 
of  the  railway.  The  trial  court  in  passing 
upon  the  question  said:  "It  would  hardly 
be  disputed  tliat  the  railway  company  could 
construct  a  side  track  on  the  right  of  way. 
Having  done  so,  it  could,  in  the  prosecution 
of  its  business,  place  cars  thereon  and  allow 
Shippers  to  haul  sand  or  other  freight  to  be 
loaded  on  the  cars.  I  see  no  difference  in 
such  a  use  and  in  permitting  a  shipper  to 
haul  his  sand  or  other  freight  to  be  loaded 
on  the  cars."  The  quoted  statement  to  our 
minds  is  a  fair  conclusion.  We  think  that 
as  to  both  questions  presented  by  his  appeal 
the  appellant  has  faUed  to  establish  his 
right  to  the  relief  prayed. 
The  decree  of  the  trial  court  is  affirmed. 

WEAVER,  0.  J.,  and  DEEMER  and  GAY- 
NOB,  JJ.,  concur. 


PHELPS  V.  CHICAGO,  R.  I.  &  P.  BY.  CO. 
(Supreme  Court  of  Iowa.    Nov.  14,  1013.) 

1.  Assault  and  Battebt  (i  29*>— Actions— 
Aduission  or  Evidence— Disposition  of 
Offender. 

In  a  civil  action  for  assault  and  battery, 
defendant's  character  or  disposition  as  a  peace- 
able man  cannot  be  shown  by  the  defense,  so 
that,  in  an  action  against  a  railroad  company 
for  damages  for  assault  and  battery  by  a  con- 
ductor, evidence  was  not  admissible  as  to  wheth- 
er the  conductor  was  a  quarrelsome  or  peaceable 
man,  though  he  died  before  the  trial;  vritnesses 
of  the  alleged  assault  having  testified  with  ref- 
erence thereto. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  42 ;  Dec  Dig.  |  29.*] 

2.  Appeal  and  Ebbob  ^  1033*)— Hakmt.ess 
Ebbob— Aduission  of  evidence. 

In  an  action  against  a  railroad  company  for 
damages  for  assault  and  battery  committed  by 
the  conductor  on  plainti£fs  refusal  to  surren- 
der his  ticket  until  he  obtained  a  seat  error  in 
admitting  evidence  as  to  whether  he  was  a  quar- 
relsome or  peaceable  man  was  not  prejudicial 
to  plaintiff,  where  the  witness  testified  that  the 
conductor  was  not  quarrelsome  with  passen- 
gers, unless  the^  refused  their  transportation 
or  did  not  act  nght;  such  evidence  rather  fa- 
voring plaintiff  by  snowing  that  the  conductor 
was  inclined  to  be  quarrelsome  in  such  a  case. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4052-4062;    Dec.  Dig.  { 

8.  Assault  and  Battbbt  (}  43*)— Oivn,  Ao- 

TION— INSTBUCTIONS— BUBDEN  OF  PhoOF. 

Where,  in  an  action  for  damages  for  as- 
sault and  battery  by  a  railroad  conductor,  the 
petition  alleged  that  the  assault  was  committed 
by  the  conductor  without  excuse  or  provocation, 
and  the  court,  in  stating  the  issues,  followed  the 
allegations  of  the  petition,  and  the  answer  was 
a  general  denial,  plaintiff  cannot  complain  of 
an  instruction  that  the  burden  was  on  him  to 
establish  his  alleged  cause  of  action  by  a  pre- 
ponderance of  the  evidence,  on  the  ground  that 


*For  other  cases  see  Hme  toplo  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Eerleaj^lUiLl^IndezM 
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it  ertoneouBly  required  liim  to  negatiTe  justifi- 
cation  or  excuse. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  il  57-59,  61,  62 ;  Dec.  Dig. 
I  43.»J 

4.  A88AT7I.T  AND   BaTTBBT  (f  10*)— DEFENSES. 

One  who  is  interfered  with  in  the  discharge 
of  a  duty  or  in  the  protection  of  property  may 
use  such  force  as  is  reasonably  necessary  to  en- 
able him  to  carry  out  his  purpose. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  H  6-8;  Dec.  Dig.  |  10.*] 

5.  ASSATJLiT  AND   BaTTEBT   (|   43*)— ACTIONS— 
INSTBUCTIGNS — FOBCE  USED. 

In  an  action  for  damages  for  assault  and 
battery  by  a  railroad  conductor,  an  instruction 
that  the  conductor  would  not  have  the  right 
to  use  any  more  force  than  was  necessary  in  case 
of  interference  in  the  performance  of  his  duties 
was  not  erroneous  on  the  ground  that  the  jury 
should  have  been  instructed  that  he  could  use 
no  more  force  than  was  reasonably  necessary. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {{  67-58,  61,  62;  Dec.  Dig. 

6.  Tbial  (I  260*)— Instbuctions— Request. 

Where  the  idea  involved  in  a  requested  in- 
struction was  included  in  an  instruction  given. 
appellant  was  not  prejudiced  by  the  refusal  of 
the  requested  instruction, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent- 
Dig.  H  651-659;   Dec.  Dig.  f  260.f] 

7.  Gabbiebs  (S  283*)— PASSENaBBS— Gabk  Rs- 

QUIBBD — CONDTJCT  OF  OFFICIALS. 

There  was  no  error  in  refusing  a  requested 
instruction,  in  a  railroad  passenger's  action  for 
assault  and  battery  committed  by  the  conductor 
on  plaintiff's  refusal  to  surrender  his  ticket,  that 
passengers  are  entitled  to  the  courtesy  and  pro- 
tection of  the  officers  in  charge  of  a  passenger 
train,  whether  they  are  complying  witii  all  the 
rules  of  the  company  or  not. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1119-1124,  1140,  1141;  Dec.  Dig. 
8  283.*] 

8.  Tbial  (|  183*)— Misconduct  of  Coubt. 

A  statement  by  the  court  after  ruling  that 
a  statement  in  argument  by  plainttfrs  counsel  in 
an  action  against  a  railroad  company,  that  de- 
fendant was  a  wealthy  corporation  and  worth 
millions,  was  improper,  that  it  was  no  evidence 
of  bad  faith  for  the  company  to  file  an  answer, 
was  a  proper  admonition  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  i  316;  Dec.  Dig.  |  133.*]      . 

Appeal  from  District  Court,  Johnson  Coun- 
ty;   R.  P.  Howell,  Judge. 

Action  to  recover  damages  for  an  alleged 
assault  and  battery  committed  by  a  con- 
ductor In  charge  of  one  of  defendant's 
trains.  From  a  verdict  and  judgment  for  de- 
fendant, plaintiff  appeals.     Affirmed. 

Robert  Brooke,  of  West  Liberty,  and  Ranck 
&  Messer,  of  Iowa  City,  for  appellant  F.  W. 
Sargent,  Robt  J.  Bannister,  and  J.  H.  John- 
son, all  of  Des  Moines,  for  appellee. 

WITHROW,  J.  I.  Appellant  on  July  11, 
1910,  purchased  a  ticket  for  transportation 
over  the  line  of  the  appellee  from  Cedar 
Rapids  to  Independence.  He  boarded  the 
train  at  Cedar  Rapids.  The  seating  accom- 
modation being  Inadequate  for  all  passengers, 
he,  with  others,  went  to  the  rear  platform, 
where,  as  averred,  he  was  required  to  remain 


for  want  of  a  seat  After  the  train  left 
Cedar  Rapids  he  and  another  passenger  were 
sitting  on  the  top  step  of  the  rear  platform, 
whm  the  conductor  came  and  demanded 
tickets.  Plaintiff  charges  that  upon  sndi 
demand  being  made  he  exhibited  his  ticket 
to  Independence,  and  stated  that  he  would 
surrender  It  when  famished  a  aeat.  Be 
charges  that,  after  taking  tickets  from  the 
other  passengers  on  the  rear  platform,  with- 
out warning,  excuse,  provocation,  or  Justifica- 
tion, the  conductor  wantonly  and  malldoosly 
assaulted  him,  while  appellant  was  sitting  on 
the  step.  Appellant  claims  that  he  gave 
to  the  conductor  no  excuse  for  such  assault 
As  a  result  of  such  assault  and  battery  ap- 
pellant states  that  he  sustained  injuries,  for 
which  damages  were  asked.  The  answer  of 
the  appellee  was  a  general  denlaL  Upon  a 
trial  to  a  Jury  verdict  was  rendered  in  fc- 
vor  of  the  defendant,  and  judgment  for  costs 
was  entered  against  plaintiff,  from  which  he 
appeals. 

II.  The  evidence  introduced  on  the  part  of 
the  appellant  tended  to  establish  the  charge 
made  by  him.  It  Is  shown  that  after  ap- 
pellant had  demanded  a  seat  before  deliver- 
ing his  ticket  the  conductor  told  the  appel- 
lant to  come  inside,  and  he  would  secure 
him  a  seat.  If  he  had  to  have  some  lady  give 
up  hers.  After  this  remark,  upon  the  refusal 
of  the  appellant  to  get  up  and  go  into  the 
car,  it  is  claimed  the  assault  was  made  by 
the  conductor,  resulting  in  Injuries,  which 
under  the  testimony  varied  from  slight  to 
severe.  There  was  dispute  In  the  evidence 
as  to  whether  appellant  by  his  manner  and 
conduct  at  the  time  was  acting  In  an  in- 
solent or  peaceable  manner,  and  also  as  to 
the  manner  and  extent  of  the  alleged  assault 
and  the  injury.  Without  fully  setting  it  out 
It  was  of  such  character  and  In  such  dispute 
as  to  the  particular  circumstances  immedi- 
ately surrounding  the  alleged  assault  that  It 
became  a  question  of  fact  to  determine  lia- 
bility, and  this  was  properly  submitted  to  the 
jury. 

[1]  III.  Over  the  objections  of  the  appel- 
lant evidence  was  introduced  on  the  part  of 
the  defendant  as  to  the  disposition  of  the 
conductor  as  a  quarrelsome  or  peaceable 
man.  Such  Is  now  assigned  as  error.  On 
the  part  of  the  appellee  It  Is  claimed  that 
as  the  conductor  had  died  prior  to  the  time 
of  the  trial,  and  his  own  testimony,  and  bis 
appearance  and  manner  as  t>earlDg  upon  its 
weight,  could  not  be  presented  to  the  Jury, 
the  evidence  Introduced  was  competent  as 
secondary,  or  the  best  evidence  obtainable. 
The  authorities  and  better  reason  do  not 
support  this  claim.  In  a  clvU  action  for  an 
assault,  or  for  an  assault  and  battery,  the 
character  or  disposition  of  the  def«idant  as 
a  peaceable  man  may  not  be  shown  by  the 
defense.  Vance  t.  Richardson,  110  Gal.  414, 
42  Pac.  909;   Day  v.  Ross,  164  Mass.  13,  27 


•For  other  cases  see  same  topic  and  section  NUMBBB  In  Dee.  Dig.  &  Am.  Die.  Kay-No<  Bailaf^^l«p'r  Indexes 


Iowa) 


f  HKLFS  V.  CHICAOO,  K.  I.  A  P.  RY.  CO. 


If.  E.  876;  TresGhmaii  t.  Treschman,  28  Ind. 
App.  206,  61  N.  B.  961;  Glvens  t.  Bradley,  3 
Bibb  (Ey.)  192,  6  Am.  Dec.  046;  Hall  v. 
Bankln,  87  Iowa,  261,  B4  N.  W.  217.  Had 
the  conductor  been  living  at  tbe  time  of  the 
trial,  testimony  of  this  character  could  not 
properly  have  been  received.  His  deatb 
«oald  not  serve  as  a  cause  why  the  rule 
should  not  apply  In  an  action  against  his 
principals,  unless,  for  the  reason  claimed  by 
the  appellee,  another  rule  should  govern  tbe 
-case. 

The  proposition  is  In  many  respects  anal- 
ogous to  those  In  dalms  for  damages  based 
upon  negligence  which  results  In  death, 
when.  In  the  absence  of  proof  of  eyewitness- 
es, the  presumption  of  want  of  negligence 
-arises  based  upon  the  Instinct  of  self-preser- 
vation, or  when  proof  of  habits  or  custom 
may  be  shown  as  bearing  upon  the  question 
-of  the  exeidse  by  the  decedent  of  reasonable 
.care.  In  the  present  case  the  facts  and  dr- 
-cumstances  surrounding  the  alleged  assault 
were  fully  shown,  and  nothing  could  proper- 
ly be  left  to  Inference  or  presumption.  Were 
it  a  case  where  the  evidence  was  silent  as 
to  the  acts  of  the  conductor  at  the  immedi- 
ate time  of  which  complaint  is  made,  there 
would  be  more  force  In  tbe  claim ;  but,  in 
the  line  of  what  we  conclude  to  be  the  gov- 
«raing  rule,  evidence  of  character  or  disposi- 
tion is  not  admissible  on  the  part  of  the 
defendant,  either  by  or  for  himself,  or  one 
Jointly  liable  with  him,  when  there  is  no 
doubt  that  there  were  eyewitnesses  who  tes- 
tify to  the  transaction. 

[2]  It  is  claimed,  however,  that, '  even 
should  the  rule  be  applied  as  we  here  an- 
nounce It,  no  prejudice  resulted  to  the  appel- 
lant from  its  introduction,  for  the  reason  that 
the  answers  were  of  such  nature  as  to  be 
without  prejudice:  The  only  witness  who 
testified  as  to  the  character  of  the  conductor 
as  a  peaceable  man  said,  "So  far  as  I  per- 
sonally had  any  dealings  with  him,  I  found 
him  very  pleasant  to  get  along  with."  "In 
his  dealings  with  the  public  he  was  strict  In 
regard  to  anything  In  connection  with  the 
train  or  tickets."  He  was  not  quarrelsome, 
nor  addicted  to  having  quarrels  or  trouble 
with  tbe  passengers,  "unless  they  refused 
their  transportation  or  did  not  carry  them- 
selves right  on  the  train."  "I  never  had  any 
complaint  of  him  being  particularly  rough 
nor  worse  than  any  other  conductor."  This 
is  all  the  testimony  upon  the  subject  of  the 
disposition  of  tbe  conductor.  It  must  be 
evident  from  reading  It  that  whatever  ad- 
vantage resulted  from  its  Introduction  must 
have  been  with  the  appellant,  as  its  entire 
tendency  was  to  show  that  under  circum- 
stances such  as  are  relied  upon  by  the  ap- 
pelant for  recovery,  the  conductor  was  in- 
clined to  be  other  than  entirely  peaceable  and 
quiet  While  the  testimony  was  erroneously 
admitted,  there  was  no  prejudice. 

[11  ly.  In  bis  petlttou  the  plaintiff  charg- 


ed that  the  assault  was  o6mmltted  by  the 
conductor  without  excuse,  provocation,  or 
Justlflcatlon.  In  stating  the  issues  to  the 
Jury,  the  trial  court  copied  the  substance  of 
the  petition,  including  the  averment  above 
noted,  and  in  a  following  instruction.  No. 
3,  charged  therein  that  the  burden  of  proof 
was  upon  the  plaintiff  to  establish  his  al- 
leged cause  of  action  by  a  preponderance  of 
the  evidence.  The  answer  was  a  general  de- 
nial, without  any  averment  of  excuse  or  jus- 
tification. Whatever  evidence  may  have  been 
Introduced,  either  in  direct  or  cross  examina- 
tion, which  tended  to  show  excuse  or  justifica- 
tion was,  so  far  as  is  shown  by  the  record 
before  us,  entirely  without  objection  to  its 
competency  or  relevancy.  The  point  of  the 
objection  of  appellant  to  instmctions  Ko.  1, 
the  statement  of  the  issues,  and  No.  3,  as 
to  the  burden  of  proof,  is  that  they  required 
a  greater  degree  of  proof  than  was  necessary 
to  plaintifl's  recovery,  as,  by  the  statement  of 
plaintiffs  plea  that  the  act  was  without  Jus- 
tlflcatlon or  excuse,  the  burden  of  proof,  al- 
though stated  in  general  terms,  was  placed 
upon  him  to  negative  such  facts.  Tbe  trial 
court  adopted  plaintiff's  claim,  as  it  had  the 
right  to  do,  in  stating  the  issues.  It  could 
not  have  said  less  as  to  the  burden  of  proof, 
and  have  correctly  stated  the  law,  and,  as 
appellant  made  no  request  for  an  Instruction 
limiting  or  withdrawing  tliat  particular 
claim  In  his  petition,  he  Is  not  now  in  a  posi- 
tion to  claim  error. 

V.  Instruction  No.  6  is  criticized  as  being 
harsh.  In  the  argument  apimllant's  counsd 
say :  "Even  conceding  that  such  was  not  er- 
ror, it  certainly  is  not  the  law  that  a  con- 
ductor may  employ  force,  even  in  the  accom- 
plishment of  a  lawful  act,  in  any  manner  be 
may  see  fit"  Counsel  have  apparently  over- 
looked that  clause  of  the  Instruction  which 
stated  the  right  to  eject  a  passenger — "the 
conductor  would  have  the  right  to  stop  the 
train  and  put  the  plaintiff  off,  using  no  more 
force,  however,  than  was  necessary."  We 
see  no  good  grounds  for  the  particular  criti- 
cism. 

VI.  The  trial  court  Instructed  the  jury  that 
the  defendant  claimed  that  "under  the  rule 
governing  the  operation  of  its  trains  pas- 
sengers were  not  allowed  to  ride  upon  the 
platform,  and  that,  if  the  act  of  the  conduc- 
tor were  simply  an  effort  on  his  part  to  get 
tbe  plaintiff  inside  in  order  to  get  him  a 
seat,  or  in  order  to  get  him  off  tbe  platform, 
and  if  in  so  doing  he  used  no  more  force  than 
was  necessary  for  such  purpose,  then  tbe  de- 
fendant would  not  be  llabla"  It  is  urged 
by  tbe  appellant  that,  even  though  it  be  con- 
ceded that  the  conductor  had  the  right  to 
use  force  in  accompUghing  the  purpose  stated 
In  tbe  instruction,  still  the  instruction  was 
erroneous  In  that  the  Jury  should  have  been 
told  that  he  could  not  use  more  force  than 
was  reasonably  necessary. 

£4]  It  is  well  settled  that  one  jnb.o  is  in  the 
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discharge  of  a  daty,  or  In  tiie  protection  of 
property,  or  In  the  performance  of  some  act 
which  he  has  the  right  to  perform,  may  when 
force  Is  required  nse  such  force  as  is  rea- 
sonably necessary  to  enable  him  to  carry  out 
his  lawful  purpose.  The  rule  Is  so  well  es- 
tablished -  that  citation  of  authorities  Is  al- 
most unnecessary;  but,  as  having  applica- 
tion to  the  present  case,  we  dte:  Keller  t. 
Lewis,  116  Iowa,  369,  89  N.  W.  11Q2;  McNal- 
ly  v.  Arnold,  127  Iowa,  437,  103  N.  W.  361. 
Whether  It  be  in  the  exercise  of  self-defense, 
or  In  the  discharge  of  some  official  or  protec- 
tive duty  where  force  is  permitted,  the  rule 
is  the  same. 

[6]  Whatever  may  be  the  language  in  which 
the  idea  of  the  right  may  be  expressed.  It 
must  ultimately  be  resolved  into  the  state- 
ment that,  if  one  has  the  right  to  do  a  par- 
ticular thing,  and  force  is  required,  he  may 
exercise  the  degree  of  force  necessary  to  ac- 
complish the  result  If  a  greater  degree  of 
fcHCce  is  used  than  is  necessary  for  its  con- 
sequences, he  will  be  liable.  The  particular 
language  of  the  Instruction  wliich  is  criticiz- 
ed is,  "but  you  are  instructed  that  the  con- 
ductor would  not  have  the  right  to  use  any 
more  force  than  was  necessary,"  etc.  If  nec- 
essary, It  would  under  the  law  be  reasonable 
to  exercise  such  degree  of  force  as  would 
serve  the  requirements  of  the  moment.  An 
exercise  of  more  than  necessary  force  would 
be  imreasonable,  for  which  there  would  be 
liability.  The  instruction  was  a  statement 
of  what  the  conductor  had  not  the  right  to 
do,  rather  than  the  fixing  of  a  limit  up  to 
which  he  might  go.  It  is  not  made  to  de- 
pend upon  what  to  the  conductor  may  have 
seemed  reasonably  necessary,  but  upon  the 
legal  right  to  use  necessary  force,  and  no 
more.  We  think  the  instruction  when  fairly 
considered  is  not  subject  to  the  objection 
lodged  against  it. 

VII.  The  objection  to  the  instruction  as 
to  the  measure  of  damages  is  not  well  found- 
ed. We  find  in  it  nothing  that  merits  criti- 
cism. 

[8,  7]  VIII.  Appellant  requested  the  giving 
of  two  instructions,  whidi  were  refused,  and 
lodges  error  because  of  the  refusal  of  the 
trial  court  Both'  of  them  related  to  the 
rights  of  a  passenger  upon  a  railroad  train; 
but  neither  was  a  correct  statement  of  the 
law  In  its  entirety,  as  applied  to  the  contro- 
verted facts.  While  the  rule  stated  In  re- 
quest No.  1  was  correct  as  an  abstract  prop- 
osition, it  being  in  substance  that  if  plain- 
ifl  was  not  disorderly  the  conductor  bad '  no 
right  to  forcibly  take  hold  of  or  assault  him, 
it  omitted  other  elements  necessary  to  a  prop- 
er presentation  of  the  question  to  the  Jury. 
The  idea  of  the  instruction  was  Included  in 
Instruction  No.  5,  given  by  the  court,  and  no 
prejudice  resulted  from  the  refusaL  No.  2, 
as  requested,  stated  that  "passengers  are  en- 
titled to  the  courtesy  and  protection  of  the 


officers  in  charge  of  a  passenger  train, 
whether  .they  are  complying  witb  all  the 
mlee  of  the  company  or  not"  Without  an- 
thorlty  which  requires  us  to  so  do,  we  are 
not  willing  to  adopt  that  as  a  oorrect  prop- 
osition of  law. 

[I]  IX.  During  the  final  argument  to  the 
Jury  counsel  for  appellant  commented  npon 
the  fact  that  the  defendant  corporation  was 
wealthy,  worth  millions.  ExceptlMi  being 
taken,  the  trial  court  ruled  that  tbe  argu- 
ment was  based  upon  no  proven  fact,  that 
it  was  Improper,  and  that  the  Jury  stiould 
not  consider  it  The  court  further  stated  to 
the  Jury,  in  connection  with  the  ruUng,  that 
it  was  no  evidence  of  bad  faith  for  tbe  rail- 
road company  to  file  an  answer.  To  these 
comments  appellant  excepted,  and  urge  mis- 
conduct and  improper  remarks  by  the  court 

It  is  a  situation  not  unusuaL  Goansel  in 
their  zeal  had  gone  farther  In  argument  than 
was  proper,  and  the  trial  court  upon  objec^ 
tlon  had  criticized  such  argument  and  had 
endeavored  to  regulate  the  procedure.  The 
instruction  to  the  Jury,  as  it  is  termed  by  ap- 
pellant, was  not  an  instruction  as  to  the 
law,  contemplated  by  statute,  but  an  admoni- 
tion, which  under  the  drcomstances  then 
presented  it  was  a  duty  to  glve^ 

We  find  no  error  calling  for  a  reversal, 
and  the  Judgment  of  the  lower  court  Is  af- 
firmed. 

WEAVER,  0.  J.,  and  LADD  and  GArNOR, 
JJ^  concurring. 


FARROW  T.  FARKOW. 
(Supreme  Court  of  Iowa.     Nov.  12,  1913.) 

1.  DoMioiLK  (S  2*)— "Rksidknce." 

One  may  be  temporarily  domiciled  with- 
out acquiring  a  residence  and  does  not  necessa- 
rily acquire  a  residence  by  remaining  at  any 
particular  place  away  from  home;  his  "resi- 
dence" in  one  sense  being  wherever  he  happens 
to  be. 

[B!d.  Note.— For  other  cases,  see  Domicile, 
Cent  Dig.  f  2;  Dec.  Dig.  i  2.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6151-6161;   vol  8,  p.  778ai 

2.  DOUIOILB     ({     6*)— RBSIDEKCB— TniPOKAKT 

Residbnce. 

A  residence  merely  for  the  purpose  of  car- 
rying on  a  business,  or  for  health  or  pleasure, 
may  be  temporary  if  tbe  person  has  another 
domicile  or  residence  to  which  he  intends  to 
return. 

[Ed.  Note. — For  other  cases,  see  Domicile, 
Cent  Dig.  J  4 ;  Dec  Dig.  |  6.»] 

3.  Limitation  of  Actions  ({  195*)— Nonbxs- 
IDENCE— Burden  of  Pboof. 

The  burden  was  upon  plaintiff  seeking  to 
show,  to  avoid  the  statute  of  limitations,  that 
defendant  had  acquired  a  new  domicile  oat  of 
Iowa  to  prove  that  defendant  was  a  resident 
outside  of  that  state  for  10  years  before  the 
commencement  of  the  action ;  the  note  sued  on 
being  barred  on  its  face  by  the  10-year  limita- 
tions. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  711-716 ;  Dec.  Dig.  i 
195.*] 
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4.  DoiaciLB  (i  4*)— Chancw  of  Dohichjb. 

To  eatabUah  a  change  of  domicile  from  the 
state  of  Iowa  after  having  acquired  a  domicile 
therein.  It  must  be  shown  that  the  person  ac- 
tually resided  outside  of  the  state  and  had  no 
intention  of  returning  to  his  home  in  Iowa. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent.  Dig.  SI  6-23;   Dec  Dig.  ■{  4.*] 

6.  DOUICII.B  a  10*)  —  SumouKOT  or  Evi- 
dence. 

Evidence,  in  an  action  on  a  promissory 
note  in  which  the  defense  was  limitations,  held 
not  to  show  that  defendant  bad  acquired  a 
domicile  outside  of  the  state  of  Iowa. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent  Dig.  i  89 ;   Dec.  Dig.  |  lO.*] 

6.  Doiuomc  (1 4*)— Chanqe. 

A.  domicile  once  gained  subsists  until  a  new 
domicile  is  acquired. 

[E2d.  Note.— For  other  cases,  see  Domicile, 
Cent  Dig.  H  5-28;  Dec.  Dig.  |  4.*] 

7.  DoMicrLB    (8    4*)  —  Change  —  Phtsioai. 
Change. 

A  mere  intent  to  change  a  domicile  is  not 
sufficient  of  itself;  it  being  necessary  that 
there  be  an  actual  physical  change  of  location 
together  with  an  intent  not  to  return  to  the 
former  residence. 

[Ed.  MoU.— For  other  cases,  see  Domicile, 
Gent  Dig.  {{  5-23;  Dec.  Dig.  |  4.*] 

&  DoiaciLE  (t  10*)— Etidenob— Change. 

A  cliange  of  domicile  may  be  shown  by 
circumstantial  as  well  as  by  direct  evidence. 

[Ed.   Note.— For  other   cases,    see   Domicile, 
Cent  Dig.  i  39 ;   Dec.  Dig.  |  10.*] 
9.  Appeal   and   Ebbob   (i   1008*)— Findings 

OF  COUBT— ElTBCT. 

The  finding  of  the  trial  court  in  an  action 
at  law  has  the  effect  of  the  verdict  of  a  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3955-3960,  3902-3069; 
Dec.  Dig,  I  1008.*] 

Appeal  from  District  Court,  Hardin  Coun- 
ty;  CO.  Lee,  Judge. 

Action  on  a  promlssoiy  note.  Defense, 
Statute  of  limitations.  Reply,  Defendant 
had  been  out  of  the  state  and  a  nonresident 
so  as  to  avoid  the  running  of  the  statute. 
Affirmed. 

liondy,  Wood  &  BaslcervlUe,  of  Eldora,  for 
appellant  G.  W.  Ward,  of  Eldora,  for  ap- 
pellee. 

OAYNOB,  J.  This  is  an  action  at  law  on 
a  promissory  note  for  $596.20,  dated  No- 
vember 6,  1875,  and  due  one  year  after  date, 
with  Interest  at  the  rate  of  10  per  cent  per 
annum.  The  note  was  made  by  one  Moses 
Farrow  to  one  Abigail  Peterson,  the  mother 
of  the  plaintiff,  and  Indorsed  to  i^lntlff 
July  3,  1880,  with  an  Indorsement  of  pay- 
ment thereon  of  $200  September  23,  1878. 

The  defendant  admitted  the  execution  of 
tbe  note  and,  as  a  defense  thereto,  pleaded 
the  following:  First  That  the  cause  of  ac- 
tion sued  on  did  not  accrue  at  any  time 
within  10  years  next  preceding  the  com- 
mencement of  the  action,  and  that  the  same 
Is  barred  by  the  statute  of  limitations.  Sec- 
ond. That  the  note  had  been  fully  paid. 
Third.  That  the  money,  for  which  the  note 


was  given,  was  borrowed  of  the  mother  of 
the  plaintiff  for  the  puriwse  of  investing  in 
lands  for  the  benefit  of  the  plaintiff,  with 
the  understanding  that  the  note  would  not 
have  to  be  repaid  to  the  payee  therein  nam- 
ed but  would  be  part  of  the  share  of  the 
plaintiff  In  her  mother's  estate.  That  the 
money  borrowed,  and  for  which  the  note 
was  given,  was  Invested  in  lands,  and  the 
title  to  the  same  taken  In  the  name  of  the 
plaintiff.  Fourth.  That  the  plaintiff  Is  es- 
topped from  maintaining  this  action  because 
of  her  laches  in  holding  the  note  from  the 
year  1880  to  the  time  of  bringing  the  ac- 
tion without  informing  the  defendant  that 
she  held  the  same  uncanceled  or  that  she 
made  any  claim  against  him  on  that  account, 
while  she,  in  the  meantime,  was  getting  him 
to  pay  her  some  of  the  money  and  to  trans- 
fer his  Interest  in  all  his  property  to  her  or 
for  her  ben^t  Upon  the  Issues  thus  ten- 
dered, the  cause  was  tried  to  the  court  with- 
out a  Jury.  Judgment  being  entered  for  the 
defendant  dismissing  plaintUCs  petition, 
plaintiff  appeals. 

There  Is  no  evidence  to  support  the  second 
and  third  defenses  Interposed  by  the  defend- 
ant; and,  unless  the  court  was  justified  in 
finding,  under  the  evidence,  the  note  was  bar- 
red by  the  statute  of  limitations,  this  cause 
should  be  reversed.  All  the  testimony  bear- 
ing <m  this  Question  was  given  by  the  defend- 
ant. 

It  appears  from  the  evidence  submitted 
that  In  1876  the  plaintiff  and  defendant  were 
husband  and  wife  and  lived  in  Eldora,  Hard- 
in county.  In  1879  it  appears  that  the  family 
relations  were  not  pleasant,  and  the  defend- 
ant left  Eldora.  At  the  time  he  left,  he  had 
his  wife  and  six  children ;  tbe  oldest  of  said 
children  being  16  years  of  age  and  the  young- 
est less  than  2  years  old.  He  visited  the 
family  at  Eldora  a  few  times  during  the  first 
five  years  after  he  left,  and  subsequent  to 
that  time,  and  up  to  1900,  he  visited  the  fam- 
ily at  Eldora  a  dozen  or  20  times.  When  he 
was  back  in  the  winter  of  1879  or  1880,  he 
stayed  a  couple  of  weeks,  and  then  went 
back  to  Mitchell,  S.  D.,  where  he  stayed  un- 
til December,  1880.  At  the  time  this  action 
was  commenced,  he  was  living  in  Davidson 
county,  S.  D.,  about  seven  miles  south  of 
Mitchell.  It  appears  that,  within  two  or 
three  months  after  he  went  out  to  South  Da- 
kota, he  entered  the  timber  claim  that  he 
now  occupies  but  did  not  live  on  this  claim 
for  15  or  20  years.  When  be  first  went  to 
Dakota,  be  engaged  In  tbe  grocery  business, 
freighting  groceries  from  Tankton  and  Sloux 
Falls  and  other  places  before  there  was  any 
railroad  to  Mitchell;  that  be  then  went  In- 
to the  grocery  business  with  a  partner  and 
was  engaged  in  that  business  for  two  or 
three  years.  In  tbe  summer  of  1880  he  went 
to  Devils  Lake,  N.  D.,  and  worked  for  wages, 
but  was  not  engaged  in  any  business  there. 
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After  that  be  retnrned  to  Mitchell  and  board- 
ed. He  was  elected  road  supervisor  in  South 
Dakota  about  15  or  20  years  ago.  This  was 
before  he  commenced  to  live  upon  his  land. 
Part  of  the  second  year  after  he  went  out 
to  South  Dakota  he  was  with  a  party  of  sur- 
veyors. When  he  was  at  Mitchell  running  a 
grocery  store,  he  slept  in  the  store  and  board- 
ed at  different  restaurants.  He  testifies: 
"My  residence  in  South  Dakota  has  been  ei- 
ther out  of  town.  In  Mitchell,  or  Lisbon  town- 
ship, where  the  tree  claim  is  situated,  or  In 
the  township  of  Beulab,  right  west  of  Mltdi- 
ell,  or  In  Mt.  Vernon  township,  directly  west 
of  Beulah.  Part  of  the  time  I  was  in  one 
township  In  the  southwestern  part  of  the 
county.  I  worked  at  farm  work  and  I  work- 
ed at  different  places.  My  headquarters 
were  at  the  timber  claim.  I  cannot  tell,  with- 
in four  or  five  years,  the  time  when  I  lived 
In  Beulah.  It  was  about  20  years  ago.  I 
was  not  living  on  a  place  of  my  own.  I 
stayed  with  a  man  by  the  name  of  West 
Part  of  the  time  my  headquarters  were  at 
Mitchell  I  had  a  room  there.  I  stopped  at 
a  hotel  three  or  four  years,  putting  in  tim- 
ber claims.  Since  I  left  Eldora,  exc^t  two 
years  I  was  at  Devils  Lake,  I  have  trav- 
eled all  over  the  United  States.  I  bad  my 
residence  at  Mitchell  as  soon  as  I  arrived, 
after  I  left  the  state  of  Iowa.  After  leaving 
In  1879,  and  up  to  and  as  late  as  1892,  I 
never  formed  any  intention  of  remaining 
away  from  Iowa  permanently.  My  Intention 
'  was  to  return.  I  owned  a  homestead  In  El- 
dora when  I  went  away.  I  had  a  wife  and 
six  children  who  were  home  at  the  time. 
After  I  left  Eldora,  up  to  and  prior  to  1892, 
I  contributed  to  the  support  of  my  family  at 
Eldora.  After  I  came  back  to  South  Dakota 
from  North  Dakota,  I  went  aU  over  the 
United  States  to  make  some  mon^.  I  don't 
think  I  had  a  permanent  residence  at  Mitch- 
ell, or  a  legal  residence  In  South  Dakota,  or 
In  any  other  place  aside  from  here  In  El- 
dora. I  stayed  at  the  old  home,  and  the 
plaintiff  was  there.  Always  stayed  there 
when  I  was  here.  Did  not  have  any  other 
home  or  residence,  other  than  my  home  at 
Eldora,  from  1879  to  1892.  My  object  in 
solng  away  was  to  make  some  money.  When 
prospects  In  South  Dakota  were  not  very 
good,  I  had  some  intention  of  going  back  onto 
the  farm  before  she  sold  out  My  family  re- 
lations were  not  pleasant  when  I  went  away, 
and  as  to  whether  I  would  come  back  to 
live  with  the  plaintiff  depended  on  how  the 
family  relations  would  be  when  I  came  back. 
When  I  came  back,  I  didn't  stay.  The  family 
relations  were  still  unpleasant  I  understood 
when  I  went  away  I  was  in  duty  bound  to 
support  the  children,  and  the  groceries  I 
:sent  were  for  that  purpose.  I  sent  f  200  to 
build  a  barn  on  the  plaintiff's  place.  I  sent 
the  draft  to  my  oldest  daughter  for  that 
purpose.  I  had  no  fixed  and  positive  inten- 
tion of  staying  away  from  home  or  return- 


ing.    I  intended  to  go  wh^e  I  wanted  to 
and   do   as   I    wanted    to   as   drcnmstances 
might  from  time  to  time,  lead  me  to  tblnk  it 
was  right    I  never  knew  that  Mrs.  Farrow 
did  not  Intend  to  live  with  me  longer  nntil 
she  applied  for  a  divorce  abont  two  years 
ago.    I  never 'stayed  long  in  Eldora  any  of 
the  times  I  returned."    He  further  testtfled: 
"I  don't  think  I  voted  in  South  Dakota,  bat 
I  would  not  say  positively.    I  served  on  a 
Jury  abont  10  years  ago.    I  think  I  served  on 
a  Jury  twice.     That  was  a  long  time  ago. 
I  was  a  Judge  or  derk  of  election  a  good 
many  times  In  the  last  10  yeara    I  paid  p<^ 
tax  until  I  got  over  age,  except  a  whole  lot 
of  times  I  was  gone  and  escaped  in  tbat  way. 
I  paid  a  poll  tax  during  the  time  I  was  en- 
gaged in  business  in  Mitchell  in  1879,  1880, 
and  1881.     When  I  left  I  didn't  know  how 
soon  I  was  coming  back.     I  went  awmy  to 
make  money.     I   didn't   know  how    soon   I 
would  make  my  pile.    I  didn't  know  wneth- 
er  I  would  come  back  at  all  or  not.     The 
idea  was  to  go  out  and  try  to  better  nay  cir- 
cumstances, and  then  I  would  do  as  I  pleased 
about  coming  back.     I  have  canted  out  the 
intention  from  the  time  I  left  here  never  to 
come  back  to  the  home  at  Eldora  to  live, 
but  I  never  formed  any  intention  of  remain- 
ing away  permanently." 

The  plaintiff  testified  that  she  had  the 
note  in  question  when  the  defendant  visited 
here  in  the  summer  of  1880;  that  she  had 
the  note  when  he  was  there  in  1S81.  Had 
It  at  all  times  when  he  came  until  the  pres- 
ent time.  "I  knew  he  was  here  at  all  times 
because  he  stayed  at  my  hoose,  or  the  bouse 
that  1  lived  In." 

It  is  apparent  from  this  record  that  prior 
to  the  time  defendant  left  Hardin  county,  he 
had  not  only  a  residence  but  a  domicile  In 
the  county;  that  he  possessed  a  homestead 
In  which  he  resided  with  his  wife  and  chil- 
dren; that  when  he  left  his  wife  and  chil- 
dren remained  on  the  homestead.  He  left  his 
home  and  went  West  because  of  domestic  In- 
felicity, the  character  of  which  is  not  dladosed 
in  the  evidence.  He  claims  he  did  not  find 
the  home  pleasant  then;  that  he  left  witb 
no  definite  purpose  in  his  mind  of  remaining 
away  or  returning;  that  he  frequently  re- 
turned after  leaving,  as  we  infer,  for  the  pur- 
pose of  ascertaining  whether  or  not  there 
would  be  any  changed  relationships  In  the 
home  life  and  with  the  purpose  of  remaining 
if  the  conditions  had  changed ;  that  at  each 
visit  he  found  the  conditions  were  unaltered ; 
that  he  left  each  time,  as  he  says,  with  no 
definite  purpose  of  either  remaining  away 
or  returning.  That  he  did  return  at  frequent 
Intervals,  the  evidence  discloses,  from  12  to 
20  times,  and  remained  a  few  days  each 
time  with  his  family  in  the  home.  Prior  to 
1892  the  evidence  does  not  show  that  he  had 
a  fixed  domicile  in  any  place  outside  the  state 
of  Iowa ;  that  he  had  a  purpose  In  his  mind 
of  permanently  remaining' la  either  of  the 
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3akota8  or  at  an;  otber  point  to  wbich  in 
lis  travels  he  may  hare  gone. 

[1]  A  person  may  be  temporarily  domiciled 
irithout  acquiring  a  residence  at  any  point 
i  man  does  not  acquire  a  residence  by  re- 
nalnlng  at  any  particular  place  away  from 
lis  home.  In  one  sense  a  man  is  residing 
yberever  be  may  happen  to  be.  He  la  there 
iving,  moving,  and  having  his  being,  but  the 
:erm  "residence,"  as  used  in  the  statute,  la 
n  a  narrower  sense  than  that 

[2]  A  residence  simply  for  the  purpose  of 
»rrylng  on  business,  for  the  sake  of  making 
noney,  or  for  health  or  pleasure  may  be  tem- 
lorary.  In  Love  v.  Cherry,  24  Iowa,  204, 
t  Is  said:  "Books  are  all  agreed  that  a  per- 
»n  may  have  several  residences,  even  though 
>ut  one  domicile."  That  is,  he  may  tempo- 
rarily reside  at  many  places  and  have  one 
lomldle  or  residence  to  which  he  intends,  at 
some  future  time,  to  return. 

[3]  Defendant's  residence  and  domicile  had 
)een  In  Iowa  up  to  1879,  and  hence  the  bnr- 
len  was  upon  the  plalntlfF  to  show  that  be 
lad  acquired  a  new  residence  or  domicile 
lutside  the  state  of  Iowa,  and  was  a  resl- 
lent  outfdde  the  state  of  Iowa  for  at  least 
LO  years  prior  to  the  commencement  of  the 
iction. 

[4]  The  note,  on  its  face.  Is  barred  by  the 
itatute  of  limitations.  Therefore  the  burden 
'ests  upon  the  plaintUI  to  show  the  fact  con- 
:ended  for  which  takes  it  outside  the  statute 
>f  limitations;  and,  to  establish  this,  It  was 
ncumbent  on  the  plalntlfT  to  show,  not  only 
:bat  tbe  defendant  was  living  outside  the 
;tate  of  Iowa  for  that  length  of  time  prior 
o  the  commencement,  but  in  view  of  the  fact 
:bat  he  bad  a  domicile  and  residence,  at 
:he  time  the  note  was  given.  In  Iowa  to  show 
bat  he  bad  acquired  an  actual  residence  out- 
ride the  state  of  Iowa,  and  to  establish  this 
:wo  things  must  concur :  First  That  he  ac- 
:ually  resided  outside  the  state.  Second. 
That  he  bad  no  intention  to  retnm  to  his 
lome  in  Iowa. 

[6]  From  all  that  appears  in  this  record, 
le  may  have  been  tentatively  remaining  out- 
.ide  the  state  because  of  domestic  infelicity, 
t-ith  the  intent  or  purpose  In  his  mind  of 
'eturnlng  to  his  home  whenever  conditions 
>ecame  such  that  he  could  do  so.  Indeed, 
■ending  between  the  lines  of  this  old  man's 
:estlmony,  it  Is  not  difficult  to  infer  that  bis 
risits  to  his  home,  during  the  years  of  his 
tbsence,  were  for  the  purpose  of  ascertain- 
ng  whether  or  not  the  objectionable  features 
n  his  home  life  had  been  so  modified  that  he 
ould  retnm  and  live  with  bis  family. 

The  evidence  in  this  case  is  not  clear  and 
atlsfactory.  The  evidence  touching  bis  resl- 
lence  outside  of  Iowa  Is  neither  definite  nor 
ertaln  as  to  time  or  place.  The  mind  cannot 
each  a  satisfying  conclusion  as  to  the  man- 
ler  or  character  of  his  life  there  or  the  na- 
ure  or  extent  of  his  residence  at  any  particu- 
ar  place.    The  evidence  is  vague  and  indefi- 


nite as  to  the  times  he  returned,  as  to  the 
length  of  time  he  remained  at  each  return, 
as  to  the  purpose  of  his  returning,  as  to  the 
Intent  with  which  he  returned  to  Iowa,  or  the 
nature  or  character  of  the  property,  or  busi- 
ness, or  habitation  to  which  he  returned  aft- 
er bis  visits  here. 

[6]  It  must  be  borne  in  mind,  in  the  con- 
sideration of  this  case,  that  a  residence  or 
domicile  once  gained  remains  until  a  new 
one  Is  In  fact  acquired. 

[7]  A  mere  intent  to  change  Is  not  alone 
sufficient  There  must  be  an  actual  physical 
change  of  location,  coupled  with  the  Intent 
not  to  retnm  to  the  old  established  home, 
before  the  new  residence  can  be  said  to  have 
been  acquired. 

[I]  This  may  be  shown  by  facts'  and  cir- 
cumstances, as  well  as  by  direct  testimony. 

In  Langdon  v.  Doud,  reported  in  6  Allen, 
423,  83  Am.  Dec.  641,  the  Supreme  C!ourt  of 
Massachusetts,  passing  on  a  question  similar 
to  this,  said:  "Absence  from  the  state  of  it- 
self is  clearly  not  sufficient  to  suspend  the 
operation  of  the  statute.  The  provision  is 
explicit  tbat  the  time  of  a  debtor's  absence 
shall  be  deducted  from  the  time  limited  for 
the  commencement  of  the  action  only  in 
case  'he  is  absent  from  and  resides  out  of 
the  state.'  Tbe  contention,  therefore,  con- 
cerning the  interpretation  of  the  statute  re- 
solves itself  Into  a  question  as  to  the  trae 
meaning  of  the  word  'residence.'  Of  tbis 
there  is  no  room  for  any  serious  doubt  It 
certainly  does  not  signify  a  temporary  so- 
journ or  occasional  abode.  In  legal  phrase- 
ology it  Is  synonymous  with  habltancy  or 
domicile.  This  is  the  sense  in  which  it  is 
used  in  statutes.  By  Gen.  Stats.  (Mass.)  a  3,  f 
7,  d.  7,  it  Is  enacted  that  the  word  Inhabitant' 
may  be  construed  to  mean,  'resident'  And  by 
the  Constitution  of  Massachusetts,  chapter 
1,  §  2,  art  2,  It  is  provided  that  the  word  'in- 
habitant' shall  be  held  to  signify  that  a  per- 
son 'dwelletb  or  hath  his  home'  in  a  particu- 
lar place.  Not  are  we  able  to  see  any  good 
or  sufficient  reason  for  attributing  to  the 
language  of  the  statute,  creating  an  excep- 
tion to  the  statute  of  limitations,  any  new  or 
unusual  signification.  A  residence  out  of  the 
state,  as  applied  to  the  subject-matter,  may 
well  mean  the  acquisition  of  a  domicile  with- 
out its  limits.  So  long  as  a  debtor  has  a 
last  and  usual  place  of  abode  in  the  com- 
monwealtb  (that.  Is,  while  he  retains  his 
domicile  or  residence  here),  the  courts  of  the 
state  have  jurisdiction  over  him,  and  due 
service  of  legal  process  can  be  made  upon 
him.  A  creditor  can  at  any  time  commence 
a  suit  to  enforce  a  claim  against  a  debtor 
domiciled  within  tbe  state.  A  writ  can  be 
served  by  leaving  a  summons  at  his  last  and 
usual  place  of  abode,  and,  in  case  of  his  ab- 
sence from  the  state,  actual  notice  of  the 
pendency  of  the  action  can  be  given  to  him, 
so  that  a  valid  and  binding  judgment  can  be 
obtained.     In  such   case  the   creditor  bi^ 
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ample  <vportQnity  to  iweyent  the  operatton 
of  the  statute  bar.  But  It  would  be  other- 
wlBe  where  the  debtor  had  no  domicile  with- 
in the  state.  No  valid  service  of  process 
ooQld  be  made  upon  falm,  and  the  courts 
could  have  no  Jurisdiction  over  his  person. 
The  true  construction,  therefore,  of  this 
clause  of  the  statute  would  seem  to  be  this: 
That  where  a  defendant,  against  whom  a 
cause  of  action  accrues,  Is  a  resident  within 
the  state,  and  continues  to  reside  therein,  his 
occasional  and  temporary  absences,  however 
long  continued,  if  not  of  such  a  character  as 
to  change  his  domicile,  are  not  to  be  deduct- 
ed In  computing  the  statutory  term  fixed  for 
the  limitation  of  an  action.  Such  is  the 
weight  of  authority  In  those  states  where  an 
exception  to  the  statute  of  limitations  exists, 
similar  in  Its  phraseology  to  our  own  statute 
on  the  subject  HacUett  v.  Kendall,  23  Vt. 
276 ;  Hall  v.  Nasmith,  28  Vt  791 ;  Ford  T. 
Babcock,  4  N.  T.  Super.  Ct  518 ;  Wheeler  v. 
Webster,  1  E.  D.  Smith  [N.  Y.]  1:  Harden  t. 
Palmer,  2  E.  D.  Smith  [N.  Y.]  172;  Drew  v. 
Drew,  37  Me.  389;  Oilman  v.  Cutts,  27  N.  H. 
348.  It  may  be  added  that  this  construction  of 
the  statute  seems  to  be  the  only  one  which  will 
aftord  a  fixed,  permanent,  and  certain  rule 
by  which  to  ascertain  whether  a  particular 
case  is  Included  within  or  excluded  from  the 
operation  of  the  exertion  to  the  statute.  If 
residence  Is  not  held  to  signify  domicile.  It 
can  have,  as  applied  to  the  subject-matter, 
no  definite  and  ascertained  meaning;  but  it 
would  be  necessary  to  vary  its  Interpretation 
in  each  particular  case,  according  to  the  dr- 
cumstauces  proved  concerning  the  length  of 
the  absence  of  the  debtor  from  the  state  and 
the  objects  for  which  he  went  away.  There 
would  be  no  standard  by  which  to  determine 
whether  he  could  claim  the  benefit  of  the 
statute  bar  or  was  excluded  from  the  opera- 
tion of  the  exception." 

This  holding  is  not  inconsistent  with  the 
holding  of  this  court  In  the  case  of  Schlawlg 
V.  De  Peyster,  reported  In  83  Iowa,  323,  49  N. 
W.  843,  13  L.  B.  A.  785,  32  Am.  St  Rep.  308. 
The  court,  in  passing  upon  the  sufficiency  of 
substituted  service  to  confer  a  jurisdiction, 
said:  "In  this  case  there  was  a  fixed  and 
constant  purpose  to  remove  the  plalntitTs 
family  to  the  Black  HlUs,  which  was  all  the 
time  regarded  by  him  as  the  permanent  place 
of  residence  and  home  of  the  plaintiff.  This 
purpose  was  never  relinquished  or  changed, 
and  there  is  no  evidence  showing  facts  in 
conflict  therewith." 

The  court  distinguishes  this  Schlawlg  Case 
from  the  case  of  Love  v.  Cherry,  reported  in 
24  Iowa,  204,  because  in  the  Cherry  Case 
there  was  an  absence  of  Intention  to  make 
the  residence  in  Texas  permanent,  and  be- 
cause of  the  continual  purpose  to  return  to 
the  prior  place  of  residence,  and  in  the  Cher- 
ry Case  it  was  held  that  substituted  service, 
made  at  the  prior  place  of  residence  in  Iowa 


on  a  member  of  the  family,  was  sufficient 
service  to  confer  jurisdiction. 

[1]  It  must  be  borne  in  mind  that  tbis  b 
a  law  action ;  that  the  finding  of  tbe  lower 
court  has  the  force  and  effect  of  tbe  verdict 
of  a  jury.  Upon  the  whole  record,  we  can- 
not say  that  the  court  erred  In  finding  for 
tbe  defendant  upon  the  issues  tendened,  and 
the  Judgment  1b  therefore  affirmed. 

Affirmed. 

WEAVEB,  a  X,  and  DEBMER  and  WITO- 
BOW,  JJ.,  concur. 


McFARLAND  v.  HOWELL  et  aL 
(Supreme  Court  of  Iowa.    Nov.  13,   1913.) 

1.  Bbokebb  (i  6S*)— BioHT  TO  CoioassioN— 
Salk  bt  Oihkb  Bboksb. 

Plaintiff,  a  broker  with  whom  property 
was  listed  for  sale,  knowing  also  that  it  was 
listed  with  others,  though  finding  a  customer 
who  signed  a  contract  to  purchase  at  tbe  au- 
thorized price.  Is  not  entitled  to  a  commission, 
be,  before  closing  the  deal  with  his  castomer, 
knowing  one  of  the  other  brokers  had  closed, 
so  far  as  he  could  by  himself,  a  deal  with  an- 
other customer,  and  the  owners  being  first  in- 
formed ,of  the  other  deal,  an4  signing  tbe  con- 
tract with  the  customer  of  the  other  broker 
before  that  with  plaintiff'B  customer  was  pre- 
sented, and  refusing  to  sign  the  latter. 

[Ed.  Note.— For  other  oaes,  see  Brokers, 
Cent  Dig.  iS  82-84;   Dec.  UgTl  55.*] 

2.  Bbokkbs  ({  67*)— RiOBT  to  Comciaaion— 

COUPLIAKCE  WITH  TEBUS  07  SAI.E. 

A  broker  does  not  comply  with  the  anthor- 
Ized  terms  of  sale,  and  so  is  not  entitled  to 
commission,  the  terms  being  $100  cash  on  exe- 
cution of  the  contract  and  the  broker,  without 
authority,  taking  a  check  from  the  customer 
which  was  not  cashed  and  could  not  be  cashed 
by  him  or  his  principals  alone,  being  payable 
to  a  third  person. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  H  66,  67,  72;   Dec  Dig.  |  57.*] 

3.  EXKOUTOBS  AND    AOIUMBTBATOBS    (&   87*)— 
CONTBACTS— PEBSONAL  LIABII,ITT. 

An  administrator  employing  a  broker  to 
sell  land  of  the  estate  is  personally  liable  for 
the  commission,  no  statute  authoriang  such 
expenditure,  so  that  he  cannot  bind  the  estate 
therefor. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  411.  411^: 
Dec  Dig.  i  97.*] 

Appeal  from  District  Court,  Wright  Coun- 
ty; C.  G.  Lee,  Judge. 

Action  by  a  real  estate  br(^^  to  recover 
a  commission  for  sale  of  real  estate.  From 
a  Judgment  in  favor  of  plaintiff,  the  defend- 
ants appeal    Reversed. 

Sylvester  Flynn,  of  Eagle  Grove,  for  appel- 
lants. Birdsall  &  Blrdsall,  of  Clarion,  for  ap- 
pellee. 

WITHBOW,  3.  I.  The  plaintiff,  a  L.  Me- 
Farland,  claims  recovery  in  thlB  action  under 
an  oral  contract  between  himself  and  the 
defendants,  by  which,  as  alleged  by  taim  hi 
his  petition,  he  was  to  find  a  purchaser  for 


•For  other  casei  see  sam*  topis  and  section  NUMBBB  In  Dao.  Dig.  *  Am.  Dig.  Key-No.  Seriss  A  aap'r  Indeia 
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the  southeast  quarter  of  section  10,  township 
91,  Wright  county,  at  ¥95  per  acre,  $1,000 
to  be  paid  In  cash,  and  balance  to  be  paid 
when  the  contract  should  be  closed  by  execu- 
tion of  deed  of  conveyance,  and  for  which 
plalntifr  was  to  receive  $1  per  acre.  He 
avers  that  he  did  find  purchasers,  Basmusseu 
and  Jepson,  who  agreed  to  take  the  land 
upon  the  terms  named,  and  that  they  were 
able,  ready,  and  wUllng  to  buy  on  the  terms 
proposed,  by  reasons  of  which  facts  the 
plaintiff  alleges  be  became  entitled  to  a  com- 
mission of  $160.  The  defendants  pleaded 
that  the  real  estate  in  question  belonged  to 
the  estate  of  William  Cllne,  of  which  they 
were  the  executors,  and  that  it  was,  on  be- 
half of  the  estate,  listed  with  several  real 
estate  agents  at  the  price  of  $16,200,  of  which 
$1,000  should  be  paid  in  cash  upon  execu- 
tion of  the  contract,  the  balance  of  the  pur- 
chase price  to  be  paid  la  cash  upon  execution 
and  delivery  of  a  deed  of  the  executors,  au- 
thorized and  approved  by  the  court,  togeth- 
er with  an  abstract  showing  good,  merchant- 
able title,  and  that  the  fact  of  listing  with 
other  agents  was  known  to  plaintiff;  that 
they  made  no  contract  with  the  plalntUt  In 
their  Individual  capacity,  and  plaintiff  well 
knew  that  they  were  acting  only  as  execu- 
tors. They  further  say  that  a  contract  of 
sale  of  said  real  estate  was  made  by  them  as 
executors  with  a  purchaser  produced  by  an- 
other agent,  and  that  such  was  before  the 
plaintiff  found  his  pretended  purchaser,  and 
that  by  such  binding  contract  of  sale  being 
entered  into  the  agency  of  plaintiff  termi- 
nated. No  reply  was  filed.  The  cause  was 
tried  to  the  court,  and  a  Judgment  for  $160 
and  costs  was  rendered  against  the  defend- 
ants, as  individuals,  and  they  appeal. 

[1]  II.  The  contract  pleaded  by  the  plain- 
tiff was  that  he  was .  to  find  a  purchaser 
ready  and  willing  to  buy  the  lands  at  the 
price  and  terms  fixed.  His  testimony  was 
that  he  was  to  have  the  commission  if  he 
found  the  buyer  and  made  the  sale.  The 
latter  provision  varies  in  form  of  expression 
from  that  pleaded  as  the  agreement,  and  we 
accept  it  as  the  basis  upon  whicir  his  right 
mast  rest;  and  this  must  be  considered  in 
connection  with  the  clearly  established  fact 
that  he  knew  that  other  agents  were  also 
authorized  to  find  purchasers,  and  that  If, 
prior  to  his  finding  a  purchaser,  another 
agent  had  secured  an  offer  to  purchase,  which 
was  accepted  by  the  owner,  the  agreement 
with  McFarland  would  then  be  terminated. 
Fenton  v.  Miller,  153  Iowa,  747-762,  134  N. 
W.  05. 

We  tnm  to  the  facts  upon  this  proposition. 
The  appellee,  McFarland,  with  whom  the 
land  was  listed,  had  first  without  success  en- 
deavored to  effect  a  contract  of  sale  with  one 
Fred  Rasmnasoi.  Afterwards,  as  claimed  by 
him.  he  did  enter  into  an  agreement  with 
MetE  H.  Rasmnssen  and  John  Jepson,  which 
was  at  the  time  reduced  to  writing,  signed  by 
the  intending  purchasers,  and  Rasmussen's 
check  for  $1,000  was  then  handed  to  McFar- 


land as  first  payment  under  the  contract 
Neither  of  the  appellants  were  present  at 
the  time,  or  had  knowledge  of  the  transac- 
tion until  it  was  subsequently  communicated 
to  them  by  McFarland,  and  the  contract  was 
not  signed  by  them.  This  transaction  Is 
claimed  to  have  occurred  between  11  and  12 
o'clock.  In  the  forenoon  of  March  25th.  Mc- 
Farland, after  the  instrument  was  signed 
and  the  check  delivered  to  liim,  telephoned 
Mr.  Howell,  one  of  the  appellants,  who  was 
at  Eagle  Grove,  stating  that  he  had  sold  the 
Cllne  farm  and  would  send  the  contract 
down.  He  did  not  then  communicate  with 
Mr.  Cllne,  the  other  appellant  McFarland's 
testimony  as  to  the  talk  with  Howell  was  as 
follows:  That  after  he  had  told  him  he  had 
sold  the  farm,  Howell  said,  "Is  that  so,"  to 
which  McFarland  answer,  "Yes,  I  sold  it; 
the  contract  is  signed  and  the  money  paid 
down,"  to  which  Howell  said,  "All  right." 
McFarland  said  he  would  send  the  contract 
to  Howell  for  his  signature,  to  which  the 
latter  replied,  "All  right"  The  contract  was 
not  sent  to  Howell,  but  to  Cline,  who  re- 
sided in  another  town,  and  immediately  upon 
its  receipt  CUne  remailed  it  to  McFarland, 
with  the  written  indorsement,  "Ton  are  too 
late,  as  I  was  notified  it  was  sold  before  you 
ivirote  me,  and  Howell  wrote  me  he  had 
signed  contract  for  sale  to  another  purchas- 
er." The  purchaser  with  whom  the  contract 
was  actually  made  was  secured  by  one  Uhr, 
another  broker  with  whom  the  land  had  been 
Usted. 

On  March  23d  Howell  was  informed  that 
Uhr  had  found  a  purchaser  for  the  land,  one 
Blackwell,  and  that  the  purchaser  would 
come  to  sign  the  contract  on  Monday  the 
25th.  On  the  morning  of  that  day  one  Lynch, 
who  was  Interested  in  the  McFarland  deal 
called  upon  Howell  at  the  bank,  and  said 
he  had  a  buyer  for  the  Cline  land.  Lynch 
was  invited  into  the  back  room  by  Howell, 
with  the  statement  that  Uhr  was  there  and 
had  a  purchaser.  Lynch  declined  to  meet 
Uhr,  but  asked  if  he  could  not  make  a  deal 
with  Howell,  and  was  Informed  that  he, 
Lynch,  must  speak  to  Uhr.  He  did  not,  but 
left  the  bank.  At  this  time  Lynch  was  act- 
ing either  for  McFarland,  in  the  expectation 
of  dividing  the  commission  with  him,  or  for 
Rasmussen  and  Jepson,  to  secure  a  division 
of  the  commission  with  McFarland  for  their 
benefit  It  was  after  this  conversation  at 
the  bank  with  Lynch  that  Howell  was  call- 
ed to  the  telephone  by  McFarland,  who  was 
at  Goldfleld,  and  Informed  of  the  contract  with 
Rasmussen  and  Jepson.  A  written  contract 
of  sale  was  entered  into  between  Blackwell 
and  Howell  on  March  25th,  at  4  o'clock  p.  m., 
and  signed  by  Cllne  on  the  following  day. 
The  record  discloses  that  there  had  been  a 
spirited  race  between  rival  brokers  to  se- 
cure the  commission,  and  also  that  McFar- 
land and  Uhr  bad  earUer  been  informed  by 
Howell  that  he  and  Cllne  would  not  pay  two 
commlssionB,  it  having  appeared  that  the 
two  brokers  claimed  to  have  oemired  Faed 
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Rasmussen  as  a  pnicfaaser.  That  deal  was 
not  carried  through;  but  the  rivalry  then  ex- 
iBting  was  yet  active,  and  found  expression 
in  the  subsequent  conduct  of  the  parties  In 
the  deal  In  question.  In  the  view  we  take 
of  the  case  It  is  unnecessary  to  go  more 
fully  into  a  statement  of  the  evldencfc  From 
that  which  has  been  given  it  is  without  fair 
doubt  that  the  preparation  and  signing  of 
the  Rasmussen- Jepson  contract  was,  after 
Lynch  had  been  advised  of  the  agreement 
with  Blackwell,  and  was  aimed  to  m«et  a 
crisis,  which  would  involve  McFarland's 
commission.  The  testimony  of  Lynch  was 
that  he  talked  with  McFarland  after  his  talk 
with  Howell,  and  with  his  Interest  in  the 
deal,  and  with  the  knowledge  that  if  the 
Blackwell  deal  was  closed,  his  commission 
dividing  or  sharing  plan  would  be  of  no  val- 
ue, it  is  not  an  unreasonable  conclusion  that 
McFarland's  activities  were  prompted  by 
information  received  over  the  telephone  as 
to  the  Blackwell  transaction.  Whatever  may 
have  been  the  transaction  between  McFar- 
land and  Rasmussen  and  Jepson,  It  must 
have  come  within  the  requirements  of  Mc- 
Farland's authority,  and  have  been  in  time 
before  it  would  become  binding  upon  Howell 
and  Cline.  It  is  significant  that  the  agree- 
ment was  sent  to  Cline  and  not  to  Howell 
for  signature,  in  the  light  of  the  knowledge 
by  Howell  and  possible  want  of  knowledge 
by  Cline  of  the  Blackwell  transaction.  It 
received  the  confirmation  of  neither,  unless 
it  may  be  held  that  Howell's  statement  of 
"All  right,"  when  advised  of  the  McFarland 
transaction,  may  be  so  construed,  but  this, 
with  the  explanation  made  by  him,  must  be 
considered  in  the  light  of  then  existing  facts. 
The  Rasmussen-Jepson  alleged  contract  bore 
only  their  signatures.  McFarland  did  not 
assume  to  bind  his  principals  by  signing  it 
for  them,  but  sent  it  for  their  approvaL 
This  it  did  not  receive,  but  was  rejected  by 
both  because  of  the  prior  contract,  for  l>efore 
the  time  of  the  receipt  by  Cline  of  the  Mc- 
Farland contract  fpr  signature,  the  Uhr  con- 
tract had  been  signed  by  Howell. 

We  also  must  conclude  from  the  evidence 
that  at  and  before  the  time  it  is  alleged  the 
deal  was  closed  with  Jepson  and  Rassmus- 
sen,  McFarland  knew  of  the  transaction  with 
Blackwell,  which,  if  not  fully  closed  by  the 
Indorsement  of  both  parties  by  completed 
written  contract,  had  progressed  as  far  as 
did  the  McFarland  deal,  and  was  prior  in 
point  of  time,  and  with  such  knowledge  the 
appellee  was  bound  to  know  tliat  his  agency 
bad  been  revoked.  There  does  not  appear  to 
have  been  any  bad  faith  on  the  part  of  How- 
ell and  Cline.  They  knew  of  the  activity 
of  the  different  agents,  and  were  seeking, 
among  other  things,  to  avoid  liability  for 
more  than  one  commission;  and  in  first 
formally  accepting  the  Uhr  purchaser,  and  in 
contracting  with  him,  we  musb  hold  under 
this  record  that  they  did  not  become  liable 
to  McFarland. 


[2]  III.  But  there  is  another  view   nnder 
the   evidence    which   is    equally    controlling 
against  the  appellee.     The  chedL  for  $1,000 
given  by  Rasmussen  was  made  payable   to^ 
the  Farmers'    Savings   Bank  or  order,    and' 
was  drawn  on  the  same  bank.     Basiniisseii 
testified  that  it  was  good,  although  be  did 
not  know  if  he  then  had  that  amount  in  bi» 
credit  in  the  bank.    But  aside  from  tliat,  in- 
stead  of  being  made  payable  to  ottiers,   it 
must  have  been  drawn  in  favor  of  How^I  or 
Cline,  or  both,  or,  giving  the  most  liberal 
construction  to  the  claim  of  McFarland,  to 
him  as  agent  for  them,  before  it  could  have 
been  a  payment  as  earnest  money.     It  was 
not  cash,  although  so  stated  to  be  by   Mc- 
Farland over  the  telephone;   nor  was  It  in 
such  form  that  any  of  the  parties  for  whom 
It  was  Intended,  if  it  was  in  fact  given  as 
payment,   could  by  their  own   indorsement 
alone  have  realized  tipon  It    There  was  re- 
quired the  indorsement  of  one  who  was  a 
stranger  to  the  transaction,  in  no  privity 
with  any  of  its  parties;   and  the  burden  of 
securing  such  could  not  be  Imposed  upon  the 
person  to  whom  it  was  delivered  as  payment, 
without  his  assent    But  beyond  this  apjiears 
in   the  testimony   of   McFarland    the   state- 
ment:   "I  never  got  It  cashed;   I  could  not 
cash  that  one,"  referring  to  the  check.    The 
general  rule  is  that  when  a  check  is  received 
by  the  creditor  there  is  no  presumption  that 
he  takes  it  In  i  ayment  but  on  the  contrary, 
the  implication  is  that  It  is  only  to  be  regard- 
ed as  payment  when  cashed.    2  Daniel,  Xeg. 
Inst  §  1623;    DlUe  v.  White,  132  Iowa,  327. 
109  N.  W.  909.     To  this  rule  there  is   the 
qualification   that   the   creditor   may.   If   he 
pleases,  accept  it  as  payment  it  being  a  ques- 
tion of  fact  aa  to  the  intent  of  the  parties. 
McFarland's  authority  was  to  receive  cash. 
He  accepted  an  Instrument  upon  which  he 
said  he  could  not  draw  the  money.    It  there- 
fore, was  not  a  payment  in  caah.    His  right 
to  recovery,  were  the  sale  upon  which  he 
relies  made  prior  to  the  Blackwell  contract 
was  necessarily  based  upon  a  strict  compli- 
ance with  the  terms  and  conditions  of  sale, 
unless  there  was  a  waiver  by  the  owners, 
and  without  authority   from   his  principals 
the  delivery  of  the  check  to  him  was  not  a 
cash  payment    Knudson  v.  Laurent  140  N. 
W.  392;    Ormsby  v.  Graham,  123  Iowa,  202- 
218,  98  N.  W.  724.    We  are  of  opinion  that  In 
this  respect  there  was  a  failure  on  the  part 
of  McFarland  to  comply  with  the  terms  of 
the  contract  under  which  he  claims,  and  that 
in  holding  the  plaintUf  entitled  to  recover 
the  trial  court  committed  error. 

[3]  IV.  The  contention  of  the  appellants 
that  they  could  not  be  held  personally  liable 
on  the  contract  in  suit  should  there  be  a 
right  of  recovery,  cannot  be  upheld.  The 
general  rule  is  that  contracts  of  an  executor 
or  administrator,  although  made  in  the  In- 
terest and  for  the  benefit  of  the  estate,  If 
made  upon  a  new  and  independent  consider- 
ation moving  to  the  representative  of  tbe 
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estate,  are  personal  obligations,  and  do  not 
bind  the  estate.    18  Cyc.  247. 

And  this  court  has  held  in  Valley  Nation- 
al Bank  t.  Crosby,  108  Iowa,  653,  70  N.  W. 
383,  that  an  administrator,  in  the  absence  of 
statutory  authority,  cannot  bind  the  estate 
by  his  personal  contracts.  The  primary  li- 
ability. In  instances  like  the  present  one,  is 
upon  the  persons  creating  the  obligation,  in 
their  individual  capacity,  although  the  pro- 
bate court  may,  upon  proper  showing  that 
the  expenditure  was  tor  the  interest  of  the 
estate,  allow  the  claim  as  a  personal  one  of 
the  executor  or  administrator.  There  is  no 
provision  of  the  statute  authorizing  expend- 
itures such  as  here  claimed,  and  the  case 
falls  within  the  rule  stated. 

We  need  not  give  attention  to  other  errors 
assigned  by  the  appellants.  The  result  which 
we  have  reached  as  to  the  finding  of  the  trial 
court  is  conclusive  of  the  case.  The  judg- 
ment is  reversed. 

WEAVER,  C.  J.,  and  DEEMBR  and  GAX- 
NOR,  JJ.,  concur. 


ADRIAN  STATE  BANK  v.  EICHMBIBR 
et  ux. 

(Supreme  Court  of  Iowa.    Nor.  12,  1913.) 

1.  BnxB  AND  Notes  (f  601*)  —  Action  —  Evi- 
DBNCB— Materiality. 

Where,  in  an  action  on  a  note  alleged  to 
have  been  signed  by  husband  and  wife,  the 
wife  filed  a  separate  answer  alleging  that  her 
signature  had  been  obtained  by  fraud,  that  the 
note  was  secured  by  a  second  mortgage  on  cer- 
tain real  estate  which  plaintiff  had  obtained 
pursuant  to  proceedings  to  foreclose  a  prior 
mortgage,  and  that  the  mortgage  had  been 
fraudulently  altered,  and  whereby  defendant 
wife,  who  at  most  was  a  surety  on  the  note, 
was  discharged  from  liability,  evidence  as  to 
the  value  of  the  land  mortgaged  was  immate- 
rial. 

[Ed.  Note. — For  other   cases,   see  Bills   and 
Notes,  Cent  Dig.  §§  1698-1707;    Dec  Dig.  § 

2.  TUAI.    (I    203*)— INSTBUCIIORS— EUIUNA- 

TioN  OF  Evidence. 

Where,  in  an  action  on  a  note,  there  was 
some  evidence  introduced  on  issues  raised  by 
two  counts  of  defendant's  answer,  an  instruc- 
tion that  she  had  interposed  three  separate 
defenses,  but  that  she  had  introduced  no  evi- 
dence in  snpport  of  the  aUegations  of  her  an- 
swer except  as  to  one  of  such  defenses,  and 
the  jnrr  should  limit  their  consideration  to 
that  defense,  was  insufficient  to  withdraw  the 
issues  raised  by  the  two  counts  from  the  jury, 
but  the  court  should  have  referred  to  the  testi- 
mony admitted  on  such  issues  and  instructed 
the  jury  not  to  consider  it 

[Ed.  Note.— For  other  cases,  see  Trial;  Cent 
Dig.  K  477-479;    Dec.  Dig.  i  203.*] 

3.  Aff^i,  and  Erbob  (I  878*)  —  Crosb-As- 

SIONMENTS   OF  BBROB  —  NbCESSITT    OF  AP- 
PKAL. 

Cross-assignments  of  error  filed  by  appel- 
lee, relating  to  the  court's  ruling  on  a  demur- 
rer to  certain  divisions  of  defendant's  answer 
and  to  the  exclusion  of  testimony  in  support 


thereof,  entirely  separate  from  matters  raised 
on  appellant's  appeal,  could  not  be  revdewed 
without  a  separate  appeal  by  appellee. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  3573-3680;    Dec.  Dig.  | 

4.  Afpeai.  and  Bbbob  ({  843*)— Scope  or  Re- 
view. 

Abstract  questions  or  matters  not  properly 
appealed  from  will  not  be  ruled  by  the  Su- 
preme Court  in  order  to  settie  the  law  of  the 
case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  3331-3341;  Dec.  Dig.  & 
843.*1 

Appeal  from  District  Court,  Franklin  Coun- 
ty;   F.  D.  Letts,  Judge. 

Action  upon  a  promissory  note,  for  the 
sum  of  $3,000,  made  by  defendants  to  plain- 
tifT  on  February  16,  1008,  due  one  year  after 
date,  with  8  per  cent  Interest  from  date. 
Defendants  are  husbaqd  and  wife  and  now 
residents  of  the  state;  and  an  attachment 
was  sued  out  against  them  which  was  levied 
upon  certain  real  estate  In  Franklin  county. 
Defendants  each  appeared  and  filed  separate 
answers.  Kate  Eichmeier  pleaded  that  her 
signature  to  the  note  was  obtained  by  fraud 
and  deceit;  that  the  note  was  secured  by  a 
mortgage  upon  certain  real  estate  in  the 
state  of  Minnesota;  and  that  her  signature 
to  both  note  and  mortgage  was  secured  by 
fraud  and  misrepresentation.  She  also  plead- 
ed that  she  was  a  surety  on  the  note  and  that 
plaintiff  fraudulently  altered  a  mortgage 
which  she  and  her  husband  had  given  aa 
additional  security  for  the  loan,  thus  releas- 
ing the  security  held  by  it,  thereby  dlscharg- 
ing  her  as  a  surety  on  the  note.  Her  code- 
fendant  admitted  the  execution  of  the  note, 
but  pleaded  that  It  had  been  discharged  by 
reason  of  plaintiff's  redemption  from  the 
foreclosure  sale  of  a  mortgage  held  by  a 
stranger  upon  land  which  he  and  his  code- 
fendant  had  mortgaged  to  secure  the  note  In 
suit.  Plaintiff  demurred  to  the  answer  of 
August  Eichmeier,  and  this  demurrer  being 
sustained,  and  defendant  failing  and  neglect- 
ing to  plead  further,  Judgment  was  rendered 
against  him  for  the  amount  of  the  note  with 
interest  and  costs.  Upon  the  issues  Joined  by 
Kate  Eichmeier,  the  case  was  tried  to  a  Jury 
resulting  In  a  verdict  and  Judgment  for  this 
defendant,  and  plaintiff  appeals.  Defendant 
did  not  appeal,  but  has  filed  a  brief,  in  which 
she  makes  what  she  calls  "cross-asslgnmenta- 
of  error  by  appellee."  It  is  manifest  that.  In 
the  absence  of  an  appeal  by  her,  these  cross- 
assignments  cannot  be  considered,  save,  per- 
haps, in  determining  whether  or  not  any  er- 
rors conuuitted  by  the  trial  court  against  the 
plaintiff  were  without  prejudice.    Reversed. 

Stlpp  &  Perry,  of  Des  Moines,  and  David 
Evans,  of  Hampton,  for  appellant  A.  J. 
Daley,  of  Luverne,  Minn.,  and  John  M.  Hem- 
ingway, of  Hampton,  for  appellee  Katie 
Eichmeier. 


•rorotlwt  c«a«s  ■••  nme  topic  and  nctlon  NUMBBS  In  D«c.  Dls-  *  Am.  Dig.  Kay-No.  Sariea  *  Bw'r  Induw- 
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DEEMXIR,  7.  The  case  went  to  the  Jar; 
apon  a  single  affirmative  Issne  pleaded  by  the 
defendant  Katie  Elchmeler,  who  1b  the  only 
defendant  In  the  case  and  the  only  party  In 
Interest  That  defense  was,  in  substance: 
"  •  •  •  That  at  the  time  the  note  sued  on 
was  executed  by  A.  Elchmeler,  the  same  was 
not  signed  by  her  (Katie  Elchmeler) ;  that  at 
the  time  said  note  was  executed  the  same 
was  secured  by  a  mortgage  executed  upon 
eertain'Iands  in  Nobles  county,  Minn.,  subject 
to  a  prior  mortgage  of  $1,500;  that  some 
time  in  May,  1009,  or  possibly  June,  the  said 
first  mortgage  became  due,  and  there  was  ac- 
crued  interest  thereon  to  the  extent  of  $37.50; 
that  then  and  there  the  said  A.  Elchmeler  at^ 
ranged  with  one  Brickson,  the  cashier  of 
plalntifT  bank,  who  was  acting  as  agent  for 
■one  C.  W.  H.  Beyer,  the  owner  of  the  first 
mortgage,  to  procure  an  extension  of  the 
same  upon  the  condition  that  the  said  A. 
Elchmeler  would  execute  a  note  of  $65  to  the 
plaintlfT  in  this  case,  with  this  defendant  as 
surety,  and  that  said  Brickson  caused  an 
agreement  for  an  extension  to  be  drawn  up 
and  signed  by  said  Elchmeler  and  also  the 
said  note  of  $65  to  be  thus  signed;  that  at 
the  time  said  contract  and  note  were  drawn 
up  the  defendant  Katie  Elchmeler  was  not 
present,  but,  the  matter  being  explained  to 
her,  she  consented  to  the  arrangement  and 
agreed  to  sign  the  said  $65  note  and  the 
agreement  for  extension;  that  pursuant  to 
said  agreement  she  called  at  the  bank  of  the 
plalntiflF  and  notified  said  Brickson  that  she 
liad  come  to  sign  the  $65  note  and  necessary 
papers  for  the  extension  of  the  $1,500  mort- 
gage ;  that  thereupon  she  signed  the  $65  note 
and  also  the  agreement  for  extension;  that, 
after  she  had  signed  these  two  papers,  the 
said  Brickson  shoved  over  to  her  another 
paper  which  he  told  her  was  necessary  for 
her  to  sign  in  order  to  complete  the  deal; 
that  she  signed  the  same  without  reading  it, 
supposing  it  to  be  one  of  the  papers  connected 
with  the  extension  of  said  loan,  but  she  now 
believes  and  charges  the  fact  to  be  that  said 
Brickson,  well  knowing  that  she  would  not 
sign  the  $3,000  note,  when  comprehending 
that  she  was  so  doing,  falsely  represented  to 
ber  that  the  paper  was  one  in  connection  with 
the  $1,600  note,  when  in  truth  and  In  fact 
it  was  the  $3,000  note  sued  in  this  case." 

The  trial  court  instructed  that  the  burden 
was  upon  her  to  prove  by  a  preponderance  of 
the  evidence:  "1.  That  she  signed  said  note 
supposing  it  to  be  one  of  the  papers  con- 
nected with  the  extension  of  the  $1,500  note. 
2.  That  said  Brickson,  at  the  time  she  exe- 
cuted the  note  sued  in  this  case,  made  some 
false  representation  by  word,  or  conduct,  that 
the  note  now  sued  was  a  i>aper  connected 
with  the  extension  of  the  $1,500  note.  3. 
Tliat  she  did  sign  the  note  sued  in  this  case 
relying  upon  such  false  representations  so 
otade  by  said  Brickson." 

For  a  reversal  of  the  judgment  entered 
lipon  a  verdict  for  the  defendant,  it  is  con- 


tended that, the  court  erred  In  admitting  cer- 
tain testimony,  in  refusing  to  give  certain 
instructions  asked,  and  in  giving  certain  in- 
structions on  its  own  motion,  and  it  Is  also 
contended  that  the  court  erred  in  overrollng 
plaintiff's  motion  for  a  new  trial. 

To  a  correct  understanding  of  the  matters 
presented,  it  will  be  necessary  to  refer  to 
some  of  the  facts  and  to  some  of  the  Issues 
presented  by  defendant  in  her  answer  whidi 
were  not  submitted  to  the  jury.  Plaintiff  is 
a  l>ank  doing  business  in  the  state  of  Minne- 
sota, and  defendant  August  Elchmeler,  who 
was  and  is  a  resident  of  the  same  state,  was 
a  customer  of  the  bank.  Elchmeler  was 
largely  Indebted  to  the  bank,  and  the  c&sliier 
thereof,  one  Brickson,  was  endeavoring  to 
get  tMs  indebtedness  secured.  The  debtor 
owned  80  acres  of  land  in  the  state  of  his 
residence,  which  land  was  incumbered  by  a 
mortgage  executed  to  one  Beyer,  to  secure 
the  sum  of  $1,500.  Plaintiff  was  insisting 
that  Elchmeler  and  his  wife  give  the  ttank  a 
second  mortgage  upon  this  land  to  secure  the 
indebtedness  due  it  After  some  negotiations 
and  some  time  in  the  year  1908,  a  note  and 
second  mortgage  were  prepared,  and  they 
each  purport  to  have  been  executed  on  Fet>- 
ruary  15,  1908;  the  mortgage  being  acknowl- 
edged by  both  husband  and  wife  on  the 
day  of  March,  1908.     The  note  was 


for  $3,000  and  is  the  one  in  suit  The  mort- 
gage purports  to  secure  this  note  and  was 
made  subject  to  the  Beyer  mortgage.  Among 
other  defenses,  Katie  Elchmeler  pleaded  that 
she  did  not  sign  the  note  until  some  time  in 
June,  1909,  when  the  Beyer  mortgage  became 
due;  that  her  signature  was  obtained  by 
fraud  and  deceit  at  the  time  she  was  execut- 
ing some  other  papers  in  order  to  secure  an 
extension  of  time  on  the  Beyer  note;  that 
she  did  not  intentionally  sign  the  note  in 
suit;  and  that  whatever  she  did  sign  she 
thought  were  necessary  papers  to  secure  an 
extension  of  the  Beyer  indebtedness.  She 
also  averred  that  before  signing  the  note  in 
suit  she  inquired  of  the  plaintiff  bank  as  to 
the  amount  of  her  husband's  indebtedness 
and  was  informed  that  it  did  not  exceed  the 
sum  of  $3,067;  that,  acUng  on  this  beUei; 
she  signed  her  husband's  note  as  surety  only; 
that  the  land  upon  which  the  mortgage  to  se- 
cure the  note  was  executed  was  worth  at 
that  time  more  than  $6,000  and  was  ample 
security  for  all  the  indebtedness  secured  by 
mortgages  thereon.  She  also  averred  that 
her  husband  was  indebted  in  much  larger 
amounts  than  the  bank  represented  and  that 
it  falsely  stated  the  amount  of  the  indebted- 
ness In  order  to  induce  her  to  sign  the  note. 
What  is  called  the  third  count  of  her  -answer 
pleads  the  defense  which  was  submitted  to 
the  jury.  In  another  "ooont"  (1)  she  pleaded 
a  foreclosure  of  the  Beyer  mortgage  and  a 
sale  of  the  property  to  Beyer  thereunder; 
that  thereafter  plaintiff  caused  notice  to  be 
filed  that  It  would  nedeem  trom  feh«  foredo- 
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sure  sale;  that  on  August  29, 1911,  an  officer 
and  director  of  the  plaintiff  bank  took  an  as- 
signment from  Beyer  of  his  certificate  of 
foreclosure  sale,  paying  him  therefor  the  full 
amount  due  him  upon  his  mortgage  and  up- 
on the  certificate  of  sale;  that  this  amounted 
to  a  redemption;  and  that  thereby  plaln- 
tlfiTs  debt  has  been  fnlly  discharged.  She 
also  pleaded  most  of  these  facts  In  anoth- 
er "count"  of  her  answer  (6),  and,  after  aver- 
ring that  the  land  was  worth  much  more 
than  the  Indebtedness  secured  by  the  mort- 
gages thereon,  pleaded  that  if  the  plaintiff 
did  not  redeem  it  was  its  duty  to  have  done 
so,  and  that  in  such  event  she  Is  discharged 
as  surety  because  plaintiff  did  not  redeem 
and  preserve  Its  mortgage  security.  In  an- 
other "count"  (Q>,  she  pleaded  a  material  and 
fraudulent  alteration  of  the  mortgage  given 
to  secure  plaintiff's  debt,  thus  discharging 
the  same  to  her  prejudice,  as  the  mortgage 
security  was  ample  to  satisfy  and  pay  the 
iebt. 

Plaintiff  demurred  to  the  first  and  fifth  so- 
called  counts,  and  its  demurrer  was  sustain- 
ed, and  exceptions  were  taken  to  the  ruling. 
This  much  seems  to  be  necessary  to  an  un- 
derstanding of  the  ruling  and  Instructions 
complained  of.  When  the  case  was  com- 
menced, what  were  known  as  counts  2,  3,  4 
(If  there  was  a  4)  and  6  of  defendant's  an- 
swer were  unattacked  and  apparently  pre- 
sented the  issues  for  trlaL 

[1]  II.  Over  plalntifTs  objections,  defend- 
ant was  permitted  to  introdnce  testimony  as 
to  the  value  of  the  Minnesota  land.  As  a 
part  of  the  objection  to  this  testimony,  plain- 
tiff's counsel  stated  that:  "Objected  to  as  im- 
material and  irrelevant  to  any  Issue  in  the 
case,  the  question  of  value  having  no  bearing 
on  the  defense  of  the  alteration  of  the  mort- 
gage or  upon  the  question  of  deceit  in  pro- 
curing the  slguatare  to  the  note  or  mortgage^ 
or  as  to  the  'defense  alleged  that  the  note 
was  not  signed  until  a  year  subsequent  and 
then,  as  claimed,  ai^part  of  a  different  trans- 
action, not  to  any  defense  pleaded  in  the  an- 
swer. We  win  admit  that  the  80  acres  were 
of  material  value  and  that  block  A,  lot  1,  is 
of  value,  so.  If  there  was  an  alteration  of  the 
mortgage,  it  will  invalidate  it" 

The  objection  to  testimony  of  a  like  Idnd 
from  another  witness  was:  "Objected  to  as 
immaterial  and  irrelevant  to  any  issue  in  the 
case,  the  question  of  the  value  of  this  land 
having  no  relevancy  or  pertinent  bearing  to 
any  defense  pleaded  in  the  case,  and  the  tes- 
timony sought  to  be  introduced  having  a 
tendency  to  introdnce  collateral  issues,  there 
being  no  issne  as  far  as  defendant  Is  concern- 
ed on  account  of  value,  and  the  plaintiff  ad- 
mitting, as  far  as  the  defense  pleaded  in 
count  6  of  the  answer  of  Kalie  Eichmeier  is 
concerned,  that  if,  as  a  matter  of  fact,  there 
was  any  alteration  in  the  mortgage  marked 
Bxhlblt  No.  2,  that  as  far  as  Katie  Eichmeier 
148N.W.-6B 


is  concerned  the  mortgage  and  note  would 
thereby  be  void." 

It  seems  to  us  that,  under  the  issues  upon 
which  the  case  was  tried,  this  testimony  was 
immaterial  and,  if  so,  highly  prejudicial,  for 
the  reason  that  the  Jury  might  well  have  con- 
cluded that  as  the  bank  was  amply  secured  it 
should  not  compel  the  defendant  to  respond 
and  pay  the  note.  Streeter  v.  Bank,  53  Iowa, 
177,  4  N.  W.  915. 

[2]  III.  Some  testimony  was  taken  in  the 
issue  made  by  "counts"  2  and  6  of  defend- 
ant's answer,  but  the  trial  court  instructed 
as  follows  with  reference  thereto:  "3.  The 
defendant  Katie  Eichmeier,  by  her  separate 
answer  has  interposed  three  separate  defens- 
es to  the  claim  made  against  her  in  plaln- 
tifTs petition;  but  yon  are  instructed  that 
she  has  Introduced  no  evidence  in  support 
of  the  allegations  of  her  answer,  except  as  to 
one  of  her  three  separate  defenses,  and  you 
should  limit  your  conslderatlcfti  of  her  an-' 
swer  and  defense  to  the  matters  set  out  in 
the  next  succeeding  instruction." 

Plaintiff  asked  the  following  Instructions 
with  reference  thereto:  "1.  The  defense 
pleaded  by  defendant  Katie  Eichmeier,  that 
the  cashier  of  the  plaintiff  bank  misrepre- 
sented to  said  defendant  the  extent  of  August 
Eichmeler's  Indebtedness  to  said  bank,  and 
all  testimony  relating  thereto,  are  hereby 
withdrawn  from  your  consideration;  and  in 
arriving  at  your  verdict  you  will  give  no  con- 
sideration whatever  to  any  testimony  relat- 
ing to  any  alleged  misrepresentation  by  the 
cashier  of  the  plaintiff  bank  as  to  the  extent 
of  August  Eichmeler's  Indebtedness  to  the 
plaintiff  bank.  2.  The  defenses  pleaded  by 
the  defendant  Katie  Eichmeier,  that  subse- 
quent to  the  execution  of  the  mortgage  the 
same  was  altered  by  the  plaintiff  bank  by 
inserting  therein  the  description  of  addition- 
al land,  and  all  testimony  relating  thereto, 
are  hereby  withdrawn  from  your  considera- 
tion, and  in  arriving  at  your  verdict  you  will 
give  no  consideration  whatsoever  to  any  testi- 
mony relating  to  such  alleged  alterations  of 
said  mortgage."    These  were  both  refused. 

In  view  of  the  testimony  adduced  and  the 
complicated  and  prolix  answers,  we  think  the 
requested  Instructions  should  both  have  been 
given.  Under  the  facts  disclosed,  it  was  not 
enough  to  withdraw  the  issues.  The  testi- 
mony adduced  should  also  have  been  elimi- 
nated and  the  Jury  told  not  to  consider  it 
Hammer  v.  Railroad  Co.,  70  Iowa,  623,  25  N. 
W.  246.  The  trial  court  intimated,  in  its  in- 
structions, that  no  testimony  was  given  or 
received  save  upon  a  single  issue  in  the  case; 
but  the  record  shows  to  the  contrary,  and 
plaintiff's  request  should  have  been  given  in 
order  that  the  Jury  should  not  have  been 
misled  by  testimony  offered  in  support  of 
another  defense. 

[3]  IV.  What  appellee  calls  her  cross- 
assignments  of  error  do  not  meet  any  of  the 
errors  pointed  out  They  relate  to  the  court's 
ruling  on  the  demurrer  to  the  flist  and  fifth 
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divlsioiu  of  defendant's  answer  and  to  the 
exclusion  of  testimony  In  support  thereof. 
These  were  entirely  distinct  and  separate 
matters,  and  as  appellee  did  not  appeal,  they 
cannot  be  considered. 

[4]  Ck)unsel  say  that.  If  a  reversal  is  found 
necessary,  these  rulings  should  be  reviewed 
In  order  that  the'  entire  law  of  the  case  may 
be  settled.  But  it  is  our  anlform  rule  not 
to  consider  abstract  questions  or  any  matter 
not  properly  appealed  from. 

The  effect  of  these  rulings  on  plaintiff's 
demurrer  we  have  no  occasion  to  consider. 
Defendant,  however,  was  successful  upon  the 
trial,  and  she  has  as  yet  no  occasion  to  have 
the  rulings  on  plaintiff's  demurrer  to  parts 
of  her  answer  reviewed. 

For  the  errors  pointed  out,  the  Judgment 
must  be,  and  it  is,  reversed. 

WEAVER,  O.  J.,  and  GATNOR  and  WITH- 
ROW,  JJ.,  concur. 


DES  MOINES  BRIDGE  &  IRON  WORKS  v. 
PLANE  et  al. 

,     (Supremo  Court  of  Iowa.    Nov.  12,  1918.) 

1.  Pbincipal  and  Sukktt  (1 179*)— Right  oy 

SUHETT. 

After  a  debt  becomes  due,  the  surety  there- 
for may  resort  to  chancery  to  compel  the  prin- 
cipal to  pay  the  debt. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  ^ent  Dig.  |{  612-619;  Dec.  Dig.  .{ 
179.*] 

2.  Pbikcipai.  and  Subett  (|  179*)— Rights 
of  subett. 

Sureties  can  maintain  a  bill  to  have  the 
debt  paid  by  the  principal,  or  out  of  bis  es- 
tate, before  they  have  even  been  sued ;  a  surety 
beinf  entitled  to  have  the  principal's  property 
applied  on  the  indebtedness  for  his  relief. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {{  612-619;  Dec.  Dig.  i 
179.*] 

3.  Assignments  fob  Bensfit  or  Cbkditobs  (| 
184*)— Effect. 

An  assignee  for  the  benefit  of  creditors 
stands  in  the  shoes  of  the  insolvent  In  respect  to 
liability  on  contracts  made  by  him. 

[Ed.  Note. — For  other  cases,  see  AssiEnments 
for  Benefit  of  Creditors,  Gent  Dig.  SS  665-671; 
Dec.  Dig.  {  184.*] 

4.  Mechanics'  Liens  (|  13*)— Right  to  Libh 
—PUBLIC  Works. 

One  fnmishing  materials  for  a  public  boild- 
ing  has  no  right  to  a  mechanic's  lien  thereon. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  ||  14,  15 ;   Dec  Dig.  {  13.*] 

6.  States    (I    108%*)— State    Buildings— 

Rights  or  Matbbialuen. 

Under  Code,  {  3102,  providing  that  mechan- 
ics, laborers,  or  materialmen  who  perform  labor 
or  furnish  materials  for  the  construction  of  any 
public  building  shall  have  a  claim  against  the 
public  corporation  constructing  such  building, 
materialmen  who  furnished  supplies  for  the  con- 
struction of  a  state  hospital  are  entitled  to  a 
preference  in  the  amount  due  the  contractor 
thereon  over  the  contractor's  general  creditors. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  i  10S%.»] 


6.  States  (|  108%*)— Contbactb— Stjbbtim- 
Remedies— Priobities. 

Where  one  who  constructed  a  pablie  build- 
ing made  an  assignment  for  the  benefit  of  bi$ 
creditors,  the  right  of  priority  that  creditors  for 
labor  or  materials  furnished  for  such  bailding  ec- 
joyed  in  the  amount  due  the  contractor  on  the 
contract  price  over  his  general  creditors  is 
purely  equitable. 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig.  S  108%.*] 

7.  States  (J  108%*)— Cowtbaoxs— Pbiobities 
— Determination. 

Where  no  rights  save  those  of  the  assignee 
for  the  benefit  of  creditors  have  intervened,  the 
right  to  priority  in  the  proceeds  dne  nnder  a 
building  contract  made  with  the  assignor  may  be 
determined. 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig.  {  108%.*]  ^ 

8.  States  ({  108*)- Pbiobities  or  Cbbditobs- 
Riohts  of  Subett  of  Assionob. 

A  contractor  on  a  public  building  made  aa 
assignment  for  the  benefit  of  creditors  before  tin 
completion  of  his  contract.  Thereafter  the  as- 
signee completed  it  and  received  payment.  Beld. 
that  the  sureties  on  the  contractor's  bond  against 
whom  judgments  were  rendered  in  favor  of  an- 
paid  materialmen  who  furnished  materials  for 
the  building  could,  by  an  equitable  action,  re- 
quire the  payment  of  such  materialmen  out  of 
the  proceeds  received  on  the  contract  from  tbr 
public  buUding,  before  paying  claims  of  general 
creditors. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  1 106;  Dec.  Dig.  i  108.*] 

9.  States    (|    108*)— Bdildiko    Coi«tkactb- 

8UBETnE8--RElfEDIES. 

Where  a  contractor  for  a  public  boildin; 
made  an  assignment  for  the  benefit  of  crediton 
before  completing  the  contract,  and  it  was  com- 
pleted by  bis  assignee,  who  received  payment  un- 
der the  contract,  and  the  sureties  on  the  contrac- 
tor's bond  in  an  action  by  materialmen  sought 
to  subject  the  proceeds  of  the  contract  to  the 
payment  of  those  who  furnished  material  for  the 
building  in  preference  to  the  general  crediton, 
the  proceeds  paid  to  the  assignee  must,  on  demnr- 
rer  to  the  sureties'  cross-petition,  be  treated  mere- 
ly as  the  balance  dne  under  that  particnlar  con- 
tract, and  the  rights  which  general  creditors 
might  have  by  reason  of  the  expenditure  of  oth- 
er funds  by  the  contractor  in  erecting  the  baild- 
ing must  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  States.  Gent 
Dig.  {  106;  Dec  Dig.  {  108.*] 

Appeal  from  DistriM  Goort,  Bachanan 
County;  F.  C.  Piatt,  Judge. 

Suit  in  equity  to  compel  an  assignee  tot 
the  benefit  of  creditors  to  give  preference 
over  general  creditors  to  the  claims  of  sure- 
ties for  the  contractor.  From  a  mllng  on 
demurrer  denying  the  right  to  sucb  prefer- 
ence, plaintiffs  in  cross-petition  appeaL  Re- 
versed. 

Hasner  &  Hasner,  of  Independence,  for  ap- 
pellants. Chapell  &  Todd,  of  Independence, 
for  appellees. 

WITHROW,  J.  We  adopt  as  a  concise 
statement  of  the  issues  the  substantial  aver- 
ments of  the  pleadings  as  presented  by  the 
appellee  In  bis  argument: 

"On  the  19th  day  of  April,  1911,  one 
George  A.  Netcott,  a  contractor  and  builder, 
entered  Into  a  contract  with  W.  P.  Crum- 
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packer,  eraperintendent  of  the  Independence 
State  Hospital  at  Independence,  Iowa,  for 
the  erection  of  a  certain  building.  On  the 
same  day  the  said  George  A.  Netcott  gave 
to  the  said  W.  P.  Cmmpacker,  as  such 
superintendent,  a  bond.  In  the  penal  sum  of 
$1,000,  with  I.  C.  Plane  and  Jacob  WaCker- 
barth  as  sureties.  The  said  bond  was  con- 
ditioned, among  other  things,  on  the  prompt 
payment  of  all  Just  demands  of  all  persons 
supplying  labor  or  materials  in  the  prosecu- 
tion of  the  work  contemplated  in  the  said 
contract.  George  A.  Netcott  proceeded  to 
erect  the  building  provided  for  In  the  con- 
tract, and  on  or  about  July  21,  1911,  be  pur- 
chased from  the  Des  Moines  Bridge  &  Iron 
Works  certain  materials  to  the  amount  of 
$94.50,  which  materials  were  delivered  and 
used  in  the  erection  of  the  said  building. 
Netcott  failed  to  pay  for  said  materials,  and 
on  October  3,  1911,  before  the  said  building 
was  completed,  he  made  a  general  asslgn- 
naent,  for  the  benefit  of  his  creditors,  to  W. 
E.  Bain,  the  appellee  herein,  who  took  charge 
of  the  work  and  completed  the  building,  pay- 
ing for  the  necessary  materials  and  labor. 
After  the  building  was  completed  and  ac- 
cepted by  W.  P.  Crumpacker,  superintend- 
ent, the  assignee,  Bain,  received  a  warrant 
for  about  $2,000,  the  balance  due  upon  the 
completion  of  the  building. 

"On  November  3,  1911,  the  Des  Moines 
bridge  &  Iron  Works  began  an  action  in  the 
district  court  of  Buchanan  ooxmty,  Iowa,  to 
enforce  the  collection  of  its  claiin,  making 
George  A.  Netcott,  I.  O.  Plane,  Jacob  Wack- 
erbarth,  and  W.  B.  Bain,  assignee,  defend- 
ants, and  asking  a  personal  Judgment 
against  all  of  the  defendants,  except  W.  B. 
Bain.  On  November  13,  1911,  I.  C  Plane 
and  Jacob  Wackerbarth  filed  an  answer  and 
cross-petition.  In  the  answer  defendants  ad- 
mitted the  execntlon  of  the  bond  and  the  as- 
signment to  W.  E.  Bain,  but  demanded  proof 
as  to  the  claim.  In  the  cross-petition  they 
alleged  the  execution  of  the  contract,  the 
bond,  and  the  assignment  to  Mr.  Bain. 
They  alleged  that  Mr.  Bain  had  completed 
the  building  and  had  collected  the  balance, 
about  $2,000,  due  Netcott  under  the  terms  of 
the  contract,  and  that  he  now  had  either 
the  money  or  a  warrant  on  the  state  treasury 
for  the  same.  That  at  the  time  of  the  as- 
signment, Netcott  had  several  other  con- 
tracts for  the  erection  of  certain  buildings 
which  were  but  partly  completed,  and  that 
be  was  owing  for  materials  and  labor  fur- 
nished for  the  other  buildings  and  also  many 
personal  claims,  in  addition  to  what  he  was 
owing  for  materials  and  labor  for  the  partic- 
ular building  for  which  this  bond  was  given. 
Appellants  therefore  prayed:  That  as  to  the 
plaintiff.  Judgment  be  rendered  against  them 
as  sureties  only,  and  that  they  be  subrogated 
to  all  rights  of  plaintiff  against  George  A. 
Netcott  and  W.  E.  Bain,  assignee.  That  as 
to  their  codefeudant,  W.  Bi  Bain,  assignee, 


they  ask  relief  against  him  as  follows:  That 
be  be  required  to  segregate  the  amount  of 
money  received  by  him  of  W.  P.  Crumpacker 
and  the  state  of  Iowa,  for  the  work  done  by 
his  assignor,  at  the  Hospital  for  the  Insane 
at  Independence,  from  the  other  funds  in  Us 
hands,  and  that  he  be  required,  first,  to  pay 
all  bills  owing  by  said  George  A.  Netcott  for 
materials  furnished,  or  labor  performed  on 
said  Job,  Including  the  claim  of  the  plain- 
tiff, before  mixing  said  fund  with  other 
funds  for  general  distribution  among  cred- 
itors, and  that  it  be  adjudged,  further,  that 
all  claims  for  material  or  labor  that  these 
defendants  have  to  pay  for  in  consequence  of 
their  liability,  as  sureties  for  said  George  A. 
Netcott,  be  declared  to  have  a  prior  right  of 
satisfaction  out  of  the  fund  in  the  hands  of 
the  assignee,  and  that  they  have  such  other 
and  further  relief  as  equity  and  good  con- 
science requires  and  for  costs  of  suit  W.  E. 
Bain,  assignee,  demurred  to  the  cross-peti- 
tion on  the  grounds  that  the  facts  stated 
therein  did  not  entitle  the  appellants  to  the 
relief  demanded.  On  February  23,  1912, 
Judgment  was  rendered  against  I.  C.  Plane 
and  Jacob  Wackerbarth,  as  sureties,  for  the 
amount  of  plaintiff's  claim.  On  September 
24,  1912,  the  demurrer  of  appellee  to  the 
cross-petition  was  sustained,  and  the  appeal 
Is  from  the  ruling  on  the  demurrer." 

2.  By  this  record  Is  presented  the  question 
whether  sureties  on  a  building  contractor's 
bond,  who  have  become  liable  on  their  ob- 
ligation to  a  dealer  who  furnished  material 
which  was  used  In  the  construction  of  the 
building,  are  entitled  to  a  preference  over 
general  creditors  against  the  fund  In  the 
hand  of  the  builders'  assignee  for  the  benefit 
of  creditors. 

Certain  legal  propositions  advanced  by  ap- 
pellants are  conceded  by  the  appellee  to  be 
correct,  and  we  state  them,  without  discus- 
sion, for  the  application  they  may  have  in 
the  further  consideration  of  the  case.  They 
are: 

[1]  1.  After  a  debt  becomes  due  the  party 
liable  therefor  as  surety  may  resort  to 
chanoery  to  compel  the  principal  toi  ex- 
onerate him  by  the  payment  of  the  debt. 

[2]  2.  Sureties  can  sustain  a  bill  to  have 
their  debt  paid  by  the  principal,  or  out  of  his 
estate,  before  they  have  been  compelled  to 
pay  the  debt 

3.  And  this,  whether  the  surety  has  been 
sued  or  not 

4.  A  surety  Is  entitled  to  have  the  princi- 
pal's property  applied  on  the  indebtedness 
for  his  relief. 

[3]  6.  The  assignee  stands  in  the  shoes  of 
the  insolvent  in  respect  to  liability  on  con- 
tracts made  by  him. 

[4,  S]  3.  The  demurrer  having  conceded  that 
the  materials  whidi  were  furnished  by  the 
Des  Moines  Bridge  &  Iron  Works  entered 
into  the  construction  of  the  building,  the 
bridge  company  therefore  bad  the  tUcbt  of  a 
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materialman,  and  while  under  Code,  |  3102. 
it  was  not  entitled  to  a  Uen  upon  the  build- 
ing or  improTements,  nor  to  a  Hen  upon  the 
fund,  It  with  other  labor  and  materialmen 
became  entitled  to  a  preference  as  against 
general  creditors.  If  timely  action  was  talcen 
to  assert  such  right.  Wbltehouse  v.  Am. 
Surety  Co.,  117  Iowa,  333,  90  N.  W.  72T. 

[I,  7]  The  right  thus  recognized  Is  purely 
equitable,  and  not  enforceable  In  proceedings 
at  law.  When,  as  is  alleged  In  the  petition 
and  admitted  by  the  demurrer,  a  fund  de- 
rired  from  a  building  contract  Is  in  the 
hands  of  an  assignee  for  the  benefit  of  credi- 
tors generally,  and  by  a  proper  proceeding  In 
equity  the  fund  and  the  necessary  parties 
are  before  the  court,  and  no  rights  save  those 
of  the  assignee  have  intervened,  the  claims 
and  priorities  as  to  the  particular  fund  may 
be  determined  and  adjusted. 

We  have  held.  In  Wackerbarth  v.  School 
District,  138  N.  W.  470,  that  an  assignee  of 
an  Insolvent  takes  the  property  subject  to  all 
equities,  liens,  and  incumbrances  existing 
against  the  same  in  the  hands  of  the  insol- 
vent To  the  same  effect,  see  Roberts  v.  Cor- 
bin,  26  Iowa,  315,  96  Am.  Dec.  146 ;  Warner 
V.  Jameson,  52  Iowa,  70,  2  N.  W.  961 ;  Mer- 
win  T.  Austin,  58  Conn.  22,  18  Atl.  1029,  7 
L.  R.  A.  84.  No  question  being  raised  under 
the  pleadings  that  the  action  of  the  appel- 
lants is  not  timely,  it  would  follow  that  the 
bridge  company  as  materialmen,  were  it  so 
asking,  would  have  the  right,  as  against  gen- 
eral creditors  of  the  insolvent  contractor,  to 
have  Its  claim  established  as  a  preferred 
one.  This,  of  course,  would  not  conclude  the 
question,  as  there  would  generally  be  for 
determination  the  further  one  of  priority 
rights  among  the  different  preferred  credi- 
tors ;  but  we  cannot  regard  this  latter  phase 
88  entering  into  the  present  case,  as  the 
prayer  of  the  appellants  is  only  for  priority 
against  general  creditors,  and  for  general 
equitable  relief. 

[1]  4.  This  right  of  preference  being  In  the 
bridge  company,  it  must  then  be  determined 
whether  as  sureties  on  the  contractor's  bond, 
and  against  whom  in  this  proceeding  Judg- 
ment was  entered  on  the  bond  for  material 
furnished  by  the  bridge  company  to  the  in- 
solvent, the  appellants  will  succeed  to  the 
preference  right  which  under  the  law  was  in 
the  materialman,  this  obligee.  Contracts  of 
suretyship  and  the  rights  of  a  surety  are 
treated  with  favor  in  the  law,  but  not  to 
the  extent  of  enlarging  the  terms  of  the 
obligation,  nor  as  affecting  intervening  and 
superior  dalms.  As  between  the  prindlpal 
and  surety  there  Is  created  by  the  law  the 
implied  contract  that  the  surety  will  be  held 
harmless,  and  courts  of  equity  will  so  far 
enforce  this  Implied  obligation  as  to  grant 
relief  to  the  surety  as  against  all  who  have 
not  superior  rights  under  the  contract  or 
arising  out  of  the  undertaking  the  perform- 
ance of  which  was  guaranteed  by  the  sure- 


ty. Bellamy  v.  Cathcart,  72  Iowa,  207,  33  N. 
W.  636.  It  having  been  conceded  by  the  ap- 
pellee as  a  general  rule,  and  whldi  we  think 
is  correct,  that  the  surety  may  maintain  a 
bill  in  equity  to  have  the  claim  paid  by  the 
principal  out  of  his  estate,  and  before  the 
surety  has  been  compelled  to  pay  it,  it  wonld 
follow,  as  a  natural  and  Just  conclasion, 
that  the  same  right  must  exist  as  against 
the  trustee  or  assignee  of  the  contractor,  who 
holds  the  particular  funds,  against  which  as 
we  have  held  in  Wackerbarth  t.  School 
Twp.,  supra,  the  equitable  claim  may  be 
established.  Glenn  v.  Doyle,  3  Tean.  Ch. 
324;  Town  of  Gastonla  v.  Construction  Co., 
131  N.  C.  359,  42  S.  E.  867;  Merwln  v.  Aus- 
tin, supra. 

[9]  6.  The  conduaions  reached  have  been 
without  reference  to  the  claim'  made  by  ap- 
pellee in  argument  that  counsel  for  appellant 
have  assumed  that  there  was  a  profit  In  the 
erection  of  the  building,  and  that  no  funds  of 
the  contractor,  derived  from  other  soarces, 
were  used  in  its  construction ;  and  losing 
sight  of  the  fact  that  the  fund  received  by 
the  assignee  from  the  state,  while  a  payment 
on  the  contract,  may,  by  reason  of  other  and 
different  transactions  or  from  the  use  of  out- 
side funds  by  the  contractor  or  his  assignee 
in  completing  the  work,  represent  more  than 
that  properly  applicable  to  the  claims  of 
preferred  creditors  against  the  building  fund. 

It  will  be  noticed  that  the  cross-petitfon 
upon  which  this  appeal  is  based  prays  that  the 
assignee  be  required  to  segregate  the  amount 
received  by  him  for  the  Independence  work 
from  the  other  funds  In  his  hands,  and  that 
all  bills  for  material  and  labor  on  said  con- 
tract be  paid  from  the  fund  before  it  is  used 
for  general  distribution.  True,  this  prayer 
does  not  go  to  the  limit  of  the  suggestion 
made  by  the  appellee,  and  require  inquiry 
as  to  what  part  of  said  fund  should  properly 
be  used  to  reimburse  the  estate  due  general 
creditors  for  outside  funds  which  may  have 
been  used  in  this  contract  From  the  plead- 
ings it  only  appears  that  the  payment  by  the 
state  to  the  assignee  was  In  settlement  of  the 
balance  due  under  the  partlcnlar  contract 
For  the  purpose  of  this  hearing  It  can  be 
treated  in  no  other  way,  and  held  to  be  a 
fund  in  which  the  cross-petitions  have  equi- 
table rights  superior  to  general  creditors. 

When  tried  upon  its  merits,  inquiry  as  to 
the  funds  which  are  subject  to  dalms  of 
preference  will  necessarily  be  made;  but 
under  this  record  the  fund  rec^ved  by  the 
assignee  as  final  payment  on  the  buUding 
contract  must  be  treated  as  being  subject  to 
the  equitable  rights  of  labor  claims  and  ma- 
terialmen arising  out  of  the  construction. 

There  was  error  in  sustaining  the  die- 
murrer  to  the  cross-petition.  The  Judg- 
ment of  the  trial  court  is  reversed. 


WEAVER,  C.  J^  and  DBEMER  aod  GAT- 
NOR,  JJ.,  concur. 
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LAMKA  T.  DONNELLY  et  aL 
(Supreme  Ck>art  of  Iowa.    Nov.  13,  1913.) 

1.  Vendob  and  Ptjbchasbr  (S  215*)— Aotiows 
fob  pitbchabe  monkt— rioht  to  rxooteb 
—Retention  bt  Pxtbchabeb. 

After  plaintiff  had  mortgaged  land  for  $1,- 
100  to  his  father  by  a  mortgage  and  note  re- 
citing that  the  secured  note  and  mortgage  should 
be  void  at  the  father's  death,  plaintiff  sold  the 
land  to  defendant  D.,  subject  to  the  mortgage 
which  D.  assumed,  retaining  $1,100  of  the  pur- 
chase price  to  protect  bimsdf  against  the  mort- 
gage. D.  sold  to  defendant  N.,  who  had  notice 
of  the  mortgage,  and  who  also  retained  .that 
amount  from  the  purchase  price  for  the  same 
purpose.  Held,  that  plaintiff  had  a  vendor's  lien 
'  on  the  land  to  the  extent  of  the  unpaid  purchase 
price,  and  could  recover  that  amount  irom  de- 
fendants upon  the  discharge  of  the  mortgage 
by  the  death  of  his  father. 

[Sd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent.  Dig.  {{  449-452;  Dec.  Dig.  { 
215.»] 

2.  MOBTOAOKB  (S  278*)— PUBOHABE  OV  BQIUTT 

or  Redemption. 

One  who  merely  purchases  the  equity  of 
redemption  buying  the  land  simply  subject  to 
the  mortgage,  does  not  become  personally  liable 
for  the  mortgage  debt. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  729-736;   Dec.  Dig.  {  278.*] 

8.  MoRTOAOsa  (i  282*) — Pubchasb  of  Pbopxb- 

TT— Assukftion  or  Mobtoaoe. 

If  a  purchaser  of  mortgaged  property  re- 
tains from  the  price  a  sufficient  amount  to  meet 
the  mortgage,  he  impliedly  assumes  its  payment, 
and  is  i>ersonalIy  liable  for  the  amount  of  the 
mortgage  to  the  mortgagee,  and  also  to  his  yen- 
dor  for  such  amount,  if  the  vendor  is  required  to 
pay  it 

[Ejd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  Jf  740,  741,  748,  751-766;  Dec.  Dig. 
1282.*] 

4.  MoBTOAOES   (ii   278,   282*}— PuBOHABK  or 

MOBTQAOED        PBOFEBTY  —  ASStrMFTION        OF 

Debt. 

Where  the  mortgage  debt  forms  a  part  of 
the  consideration  of  the  purchase  of  land,  the 
purchaser  is  bound  to  indemnify  the  mortgagor 
upon  payment  of  the  debt  though  he  does  not 
expressly  contract  to  pay  it  and  likewise,  if  he 
purchases  subject  to  the  mortgage,  he  becomes 
the  principal  debtor,  though  he  does  not  agree  to 
pay  it  and  the  land  is  the  primary  fund. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 

- -J.  «  729-736,  7 ^- 

Dec.  Dig.  K  278,  282.*] 


Cent  Dig.  »  729-736,  740,  741,  748,  751 


gages, 
-756; 


6.  Vendob  and  Pubohabeb  (I  265*)— Lien— 

PXTBOHASE  OF   MORTOAaBO   FBOPXBTT— SlTB- 
BEQTTENT  PUBCHASEB. 

One  who,   when   he   purchased   mortgaged 
property,  did  not  retain  any  of  the  price  paid  to 

Kotcct  himself  against  the  mortgage,  or  have 
owledge  that  his  vendor  had  done  so  when  he 
purchased,  took  the  land  free  from  any  lien  in 
favor  of  his  vendor's  grantor  on  account  of  the 
second  vendor  having  retained  a  part  of  the 
price  tepresentilig  the  mortgage  debt 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |S  492,  700-712;  Dee. 
Dig.  {  265.*] 

Appeal  from  District  Court,  Cblckasaw 
County;  A.  N.  Hobson,  Judge. 

Action  to  establish  a  vendor's  lien,  and  to 
recover  balance  of  the  purchase  money.  Judg- 
ment and  decree  for  the  plaintitr.  Defend- 
ants Nehl  appeal.    Affirmed. 


Smith  &  O'Connor,  of  New  Hampton,  for 
appellants  Nehl.  J.  R.  Bane,  of  Oelw^n, 
fbr  appellee  Lamka.  Springer,  Clary  &  Con- 
don, of  New  Hampton,  and  Sager  &  Sweet,  of 
Waverly,  for  appellee  Donnelly,  Intervener. 
M.  E.  Geiser,  of  New  Hampton,  for  appellee 
Hentges. 

GATNOR,  J.  On  and  prior  to  the  13th 
day  of  December,  1888,  the  plalntift  herein 
?ras  the  owner  of  the  land  in  controversy. 
He  was  the  son  of  one  Christian  Lamka, 
and  on  the  13th  day  of  December,  1908,  exe- 
cuted and  delivered  to  bis  father  a  certain 
note  for  |1,100,  payable  December,  13,  1910, 
bearing  6  per  cent  Interest,  and,  to  secure 
the  same,  made  and  delivered  to  his  father  a 
certain-  mortgage  upon  the  land  in  contro- 
versy. In  said  note  there  was  this  provi- 
sion: "This  debt  Is  null  and  void  at  the  death 
of  Christian  Lamka,  and  is  then  to  be  con- 
sidered canceled;  the  note  being  made  only 
for  the  purpose  of  securing  6  per  cent  an- 
nual interest  to  said  Lamka  during  bis  life 
on  the  value  of  said  land,  and  for  no  other 
purpose."  The  mortgage  contained  the  fol- 
lowing provision:  "This  mortgage  is  given 
for  the  purchase  money  of  the  above-describ- 
ed premises.  It  is  hereby  expressly  agreed 
that,  at  the  death  of  the  said  Christian  Lam- 
ka, this  mortgage  is  to  become  null  and  void, 
and  to  be  considered  paid  In  fuU." 

It  appears  that  on  the  6th  day  of  Decem- 
ber, 1904,  the  plaintiff  and  his  wife  executed 
and  delivered  to  Joseph  E.  Donnelly  a  war- 
ranty deed  to  the  premises  described  in  the 
mortgage  and  In  controversy  here  and  other 
lands  for  an  expressed  consideration  of 
$8,000.  I^  appears  that  the  deed  from  the 
plaintiff  to  Donnelly  contained  this  provi- 
sion, that  they  are  free  from  incumbrance, 
except  $2,700  to  L.  W.  Darrow,  and  a  mort- 
gage to  Christian  Lamka  and  Mlna  Ortman, 
which  the  grantee  assumes  and  agrees  to 
pay  as  port  of  the  purchase  price.  It  ap- 
pears that  on  July  27,  1905,  Joseph  E.  Don- 
nelly and  wife  conveyed  to  the  defendants 
herein,  John  P.  Nehl  and  H.  P.  Nehl,  the  80 
acres  in  controversy  upon  the  expressed  con- 
sideration of  $5,200;  that  the  deed  from 
DonneUy  to  Nehl  contained  the  following 
provision:  "Grantees  to  pay  to  Christian 
Lamka  the  foil  amount  of  one  mortgage  up- 
on said  land  for  $1,100,  which  grantees  as- 
sume and  agree  to  pay  according  to  the 
terms  of  the  mortgage.  Grantees  also  as- 
sume and  agree  to  pay  one  mortgage  running 
to  Mlna  Ortman  for  $300,  with  interest  from 
July  27,  1905,  Interest  payable  annually  at 
6  per  cent"  On  September  15,  1905,  the 
Nehls  and  wives  conveyed  the  premises  in 
suit  to  the  defendant  Nick  Hentges  upon  the 
expressed  consideration  of  $5,000.  In  this 
deed  was  the  following  provision:  "Subject 
to  a  mortgage  of  $1,100  to  Christian  Lamka, 
which  grantee  assumes  and  agrees  to  pay 
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according  to  the  terms  of  said  mortgage,  and 
in  no  other  way,  and  subject  to  one  mortgage 
running  to  Mlna  Ortman,  which  mortgage 
grantee  assumes  and  agrees  to  pay  according 
to  its  terms."  It  appears  that  Christian 
Lamka  died  on  February  22,  1911,  and  that 
the  Interest  on  the  note  of  $1,100  secured  by 
the  original  mortgage  was  paid  to  January 
1,  1911. 

Upon  the  trial  of  the  cause,  judgment  was 
entered  against  Joseph  E.  Donnelly  for  $1,100 
and  Interest,  and,  from  this  judgment,  he 
does  not  appeal.  Judgment  was  also  entered 
against  Mary  Nehl,  executrix  of  the  estate  of 
John  P.  Nehl,  deceased,  and  H-  P.  Nehl  joints 
ly  for  $1,100,  with  Interest  at  6  per  cent, 
from  February  22,  1911,  and  the  court  fur- 
ther provided  that,  if  Donnelly  paid  the  judg- 
ment so  entered,  he  should  be  subrogated  to 
the  rights  of  the  platntltt  In  the  judgment  as 
against  Mary  Nehl,  executrix,  and  H.  P. 
Nehl.  The  cause  was  dismissed  as  to  the 
defendant  Hentges  on  the  theory  that  it  did 
not  aflSrmatiTely  appear  that  he  had  re- 
tained any  portion  of  the  purchase  money, 
and  had  no  knowledge  that  the  same  had 
been  retained  by  the  other  defendants  at 
the  time  he  made  the  purchase  from  the 
Nehls.  The  Nehls  appeal,  and  their  appeal 
will  be  considered  first.  They  appeal  from 
the  judgment  in  favor  of  the  plaintiff  against 
them,  and  plalntifF  appeals  from  that  por- 
tion of  the  judgment  in  which  the  court  dis- 
missed the  plaintiff's  action  as  to  the  defend- 
ant Hentges. 

[I]  We  will  first  take  up  and  consider  the 
points  relied  upon  by  the  Nehls  for  a  reversal. 

It  is  apparent  from  the  whole  record,  and 
we  find  the  facts  to  be,  that,  when  Donnelly 
purchased  the  property  from  the  plalntlfl,  he 
retained  enough  of  the  purchase  money  to 
meet  the  note  and  mortgage  given  by  the 
plaintiff  to  his  father,  to  wit,  |1,100;  that 
he  retained  this  to  protect  himself  against 
the  mortgage.  Plaintifr  was  entitled  to  the 
full  purchase  price  of  the  land  from  Donnel- 
ly, if  it  had  not  been  for  this  mortgage.  So 
much  as  Donhelly  retained  of  the  purchase 
price  to  meet  these  mortgages  belonged  to 
the  plaintiff,  retained  by  Donnelly  to  reim- 
burse him  in  the  event  he  was  required  to 
pay  this  mortgage,  or  the  land  should  be  sub- 
ject to  the  mortgage. 

The  contract  upon  which  the  note  and 
mortgage  was  given,  as  expressed  therein, 
was  made  between  ttie  plaintiff  and  his  tn- 
ther  for  the  benefit  of  the  plaintiff.  The 
portion  of  the  purchase  price  retained  by 
Donnelly  could  only  become  his,  as  against 
the  plaintiff,  when  he  was  required  to  pay 
the  mortgage.  The  note  and  mortgage  were 
canceled  upon  the  death  of  the  plaintiff's 
father,  and  this  by  reason  of  the  agreement 
between  the  father  and  the  plaintiff.  This 
inured  to  the  benefit  of  the  plaintiff,  and 
not  Donnelly.  The  relationship  of  the  par- 
ties would  have  l>een  the  same  had  the  mort- 


gage and  note  not  contained  these  conditions, 
and  the  plaintiff  bad  t)aid  to  his  father  the 
amount  of  the  note  and  mortgage  after  con- 
veyance to  the  Donnellya  He  then  would 
be  entitled  to  recover  that  portion  of  the  un- 
paid purchase  money  which  was  retained  by 
Donnelly  to  protect  himself  against  the  con- 
tingency of  having  to  pay  the  mortgage  or 
having  the  land,  which  was  deeded  to  him, 
appropriated  to  that  purpose.  Donnelly, 
therefore,  as  to  the  plaintiff,  stood  as  wltb- 
holding  a  certain  portion  of  the  purchase 
price  of  the  land  to  meet  a  contingency  which 
had  passed.  The  court  rightly  held  Don- 
nelly liable  for  so  much  of  the  purchase 
price  as  he  had  thus  retained. 

Nehls  purchased  from  DonneHy,  wiUi  no- 
tice of  the  f&ct,  not  only  constructive,  but  ac- 
tual, that  Donnelly  bad  not  paid  to  tlie  plain- 
tiff the  $1,100  in  controversy  here.  Whai 
they  purchased  from  Donnelly,  they,  too,  re- 
tained out  of  the  purchase  price  sufficient  to 
protect  them  and  the  property  purchased  from 
the  contingency  of  this  mortgage  If  this 
mortgage  had  been  discharged  at  the  time 
the  Nehls  purchased  it,  Donnelly  would  have 
been  entitled  to  the  $1,100  retained  by  the 
Nehls  to  meet  the  contingency  of  this  mort- 
gage. It  is  not  claimed  that  Nehls  paid  this 
mortgage.  It  was  canceled  and  rendered 
void  by  the  death  of  Christian  lamka,  by 
reason  of  the  agreement  made  between  the 
plaintiff  and  his  father  as  evidenced  by  the 
note  and  mortgage.  The  testimony  dlatdoses 
that  the  Nehls  retained  $1,100  of  the  pui^ 
chase  price  of  this  property  from  Donnelly 
to  meet  the  contingency  of  this  mortgage,  and 
the  mortgage  and  the  indebtedness  secured 
by  it  are  canceled  and  discharged,  and  the 
land  relieved  therefrom,  not  by  any  act  of 
the  Donnellys,  but  by  reason  of  the  contract 
between  the  plaintiff  and  his  father.  At  the 
time  this  action  was  conmienced,  therefore, 
the  Nehls  retained,  and  had  in  their  posses- 
sion, so  much  of  the  purchase  price  as  re- 
mained unpaid,  and  was  withheld  by  them 
because  of  the  existence  of  this  Ctirlstlan 
Lamka  mortgage. 

The  plaintiff  bad  a  vendor's  lien  upon  this, 
the  property  in  controversy  as  against  Don- 
nelly, for  so  much  of  the  purchase  price  as 
was  withheld  by  Donnelly  to  meet  the  con- 
tingency of  this  mortgage.  Donnelly  had  a 
vendor's  lien  against  the  property  for  so 
much  of  the  purchase  price  as  was  withbeltl 
by  the  Nehls  to  meet  the  contingency  of  this 
mortgage.  The  unpaid  purchase  price, 
whether  paid  by  the  Nehls  to  Donnelly,  or  by 
Donnelly  to  the  plaintiff,  was  the  pr(Q>ertT 
of  the  plaintiff.  Plaintiff  brings  this  action 
against  both  parties  to  recover  the  unpaid 
purchase  price,  and  to  subject  the  land  to 
his  vendor's  lien.  Before  this  action  was 
commenced,  however,  Nehls  had  dlsjposed  of 
the  land  to  Hentges,  an  innocent  purchaser, 
without  notice  of  the  fact  that  neither  Nehls 
nor  Donnelly  had  retalned^fiom  Um  plaintiff 
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any  portion  of  the  purchase  price,  or  that  the 
plaintiff  had  a  vendor's  lien  on  tjte  premises 
for  unpaid  purchase  money. 

This  case  is  cleariy  distinguishable  from 
those  cases  in  which  the  vendee  purchases 
subject  to  a  mortgage — cases  wherein  he  does 
not  assume  or  agree  to  become  personally  lia- 
ble for  the  mortgage.  The  land,  then,  is  the 
fund  out  of  which,  or  to  which,  the  parties 
must  look  for  reimbursement.  The  mortgage 
In  this  case  was  peculiar,  having  provisions 
in  It  which  relieve  the  land,  and  the  plaintiff 
from  all  liability  for  the  amount  of  the  note 
upon  the  death  of  plaintiff's  father. 

[2]  It  has  been  frequently  held  that,  where 
oae  purchases  the  equity  of  redemption,  buys 
the  land  simply  subject  to  the  mortgage,  he 
does  not  become  personally  liable .  for  the 
mortgage  debt.  But  It  must  be  borne  In  mind 
that  this  la  not  an  action  upon  any  covenants 
or  contracts  in  the  deed  to  pay  the  mortgage. 
Tbe  mortgage  stood  upon  the  record  as  a 
menace  to  the  land,  as  a  cloud  or  Incumbrance 
thereon,  against  which  the  purchaser  had  a 
right  to  protect  himself.  From  the  record 
here  it  appears  that  the  method  adopted  by 
these  parties  for  protection  was  to  retain  a 
certain  portion  of  the  purchase  price  of  the 
land,  the  intention  evidently  being  to  retain 
it  for  protection  to  themselves  until  such  time 
as  the  contingency  passed,  and  the  mortgage 
no  longer  became  a  cloud  upon  the  tlUe  to  the 
land.  This  Is  a  direct  action  to  recover  the 
unpaid  portion  of  the  purchase  price  from 
tbeee  defendants,  on  the  theory,  only,  that 
tbey  have  retained  so  much  of  the  purchase 
price  from  the  plaintiff,  and  that  plaintiff  had, 
therefore,  a  vendor's  lien  upon  the  property 
to  the  extent  of  the  unpaid  purchase  prica 
Xhe  provisions  In  the  mortgage,  and  what 
was  said  and  done  between  the  parties  touch- 
ing the  mortgage,  has  only  probative  force  in 
Its  relationship  to  these  facts,  and  aa  serv- 
ing to  give  notice  of  the  fact  upon  which  the 
plaintiff  predicates  his  right  in  this  action, 
though  action  is  not  bottomed  on  the  mort- 
gage or  upon  the  deeds.  The  basis  of  plain- 
tiff's right  to  recover  is  not  the  provisions  In 
the  deed,  or  in  the  mortgage,  but  the  fact 
that  they  have  retained  a  certain  amount  of 
the  purchase  price  of  plaintiff's  land  to  pro- 
tect them  against  a  contingency  that  lias 
passed. 

[3]  It  is  a  familiar  doctrine,  and  the  au- 
thorities are  in  harmony  upon  the  proposi- 
tion, that,  even  where  there  is  a  mortgage 
upon  the  land  at  the  time  of  the  sale,  and  the 
vendee  retains  out  of  the  purchase  price  a 
sufficient  amount  to  meet  the  mortgage,  even 
-without  an  expressed  agreement  to  that  ef- 
fect, he  will  be  held  to  have  assumed  the  pay- 
ment of  the  mortgage,  and  is  personally  lia- 
ble for  the  amount  to  the  mortgagee,  and 
■would  be  clearly  liable  to  his  vendor  for  the 
amount  of  the  mortgage  In  the  event  the 
-vendor  was  required  to  pay  it  This  is 
upon  the  theory  that,  the  grantee  having  re- 


tained a  certain  portion  of  the  purchase 
money  belonging  to  his  grantor  for  the  pur- 
pose of  meeting  an  obligation  of  his  gran- 
tor, he  is  bound,  both  In  law  and  equity,  for 
the  amount  of  the  consideration  so  retained 
to  some  one;  either  bound  in  the  property 
which  he  receives,  or  bound  personally.  If. 
by  the  action  of  his  grantor,  he  and  the  land 
are  relieved  from  the  obligation,  then  the 
grantor  becomes  entitled  to  the  balance  of 
the  unpaid  purchase  money. 

The  provision  In  the  Christian  Lamka 
note  and  mortgage  by  which  it  became  de- 
feated was  made  for  the  benefit  of  the  plain- 
tiff  herein,  and,  upon  the  death  of  his  fa- 
ther, he  became  released  from  the  obliga- 
tion thereunder.  These  grantees  are  now 
seeking  to  reap  the  fruits  and  benefits  of 
that  contract  by  retaining  from  the  plaintiff 
the  balance  of  the  purchase  price  withheld 
by  them  from  him  to  meet  this  contingency. 

In  1  Jones  on  Mortgages,  |  751,  it  is  said: 
"Whenever  the  mortgage  debt  forms  a  part 
of  the  consideration  of  the  purchase,  al- 
though the  purchaser  has  not  entered  into 
any  covenant  or  agreement  to  pay  It,  he  is 
bound  to  the  extent  of  the  property  to  in- 
demnify his  grantor."  The  same  rule  is  stat- 
ed in  Wood  ▼.  Smith,  51  Iowa,  166,  50  N. 
W.  681. 

[4]  Where  the  mortgage  debt  forms  a  part 
of  the  consideration  of  the  purchase,  al- 
though the  purchaser  has  not  entered  into 
any  contract  to  pay  It,  he  Is  bound  to  that 
extent  to  Indemnify  the  debtor  who  Is  sub- 
rogated to  all  the  rights  of  the  mortgagee 
In  the  security,  and,  similarly,  if  the  property 
is  sold  subject  to  the  mortgage,  although  the 
purchaser  has  not  assumed  or  agreed  to  pay 
It,  he  is,  as  to  the  mortgage,  the  principal 
debtor,  and  the  land  the  primary  fund.  See 
37  Cyc.  465. 

We  hold  in  this  case  that  the  defendants 
have  retained  a  certain  portion  of  the  pur- 
chase price  of  the  land  from  their  grantor, 
the  plaintiff  herein ;  that  they  held  the  same 
to  protect  them  against  a  possible  liability 
from  the  mortgage ;  that  the  contingency  up- 
on which  the  liability  rested  has  passed; 
that  the  plaintiff  is  now  entitled  to  recover 
from  them  the  balance  of  the  unpaid  pur- 
chase money.  This  is  eminently  Just  and 
equitable,  and  there  was  no  error  in  the 
court  in  80  holding. 

[5]  As  to  the  other  defendant,  Hentges,  the 
evidence  does  not  disclose  that  he  withheld 
from  the  plaintiff,  or  retained  in  any  way, 
any  i)ortlon  of  the  purchase  money,  or  that 
he  had  any  knowledge  that  the  other  defend- 
ants had  retained  the  purchase  money  from 
the  plaintiff  herein  sued  for,  and  that  he 
took  the  land  free  from  any  lien  on  the  part 
of  the  plaintiff  on  account  thereof,  and  the 
Judgment  as  to  both  appeals  is  affirmed.  All 
the  costs  of  this  appeal  are  taxed  to  the 
defendants  Nehls,  except  the  cost  made  on 
plaintiff's  appeal,  and  all  costs  made  by  plain- 
tiff in  appealing  from  the  Judgment  in  favor 
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of  HentgM  are  ordered  taxed  to  the  plain- 
tiff. 
Judgment  affirmed. 

WEAVER,   C.  J.,   and  DEEMBR,  IiADD, 
and  WITHROW,  JJ.,  concurring. 


ROHRBACH  t.  HAMMILU 
(Supreme  Court  of  Iowa.    Not.  14,  1913.) 

1.  PI.EADIRO  a  8*>— Motions— Stbikiho  Ottt 

liXOAL   C0RCI,U8I0N8. 

An  allegation  in  the  answer  that  tbe  ver- 
bal contract  set  ont  in  tbe  petition  was  void  an- 
der  tbe  statute  of  frauds,  and  verbal  evidence 
tliereof  inadmissible,  stated  merely  a  legal  con- 
clusion, and  was  properly  stricken  out  on  mo- 
tion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  12-28%,  68;    Dec.  Dig.  {  8.*] 

2.  Pleading  ri  249*)— Auxndment  and  Sub- 

STITUTIOH— CHAHGINO      IBOK      BQUITT      TO 

Law. 

A  suit  in  equity  for  specific  performance  of 
a  contract  could  be  changed  into  an  action  at 
law  for  breach  of  the  contract,  by  filing  a  sub- 
stituted petition,  where  defendant  always  denied 
plaintiff's  right  to  specific  performance,  and  was 
not  induced  to  change  his  position  relative  to 
the  subject-matter  by  the  commencement  of  the 
suit  in  equity. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  H  707,  708,  710-729;  Dec  Dig.  | 
249.*] 

3.  AcnoN  (8  36*)— Election  op  Remedies  (| 
4*)— Choice  of  Rexxdies  and  Subsequent 
Change. 

A  party,  having  one  remedy  at  law  and  one 
in  equity,  may  pursue  either  at  his  election,  and 
may  change  bis  cause  of  action  from  one  to  the 
other. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  §$  295-310;  Dec  Dig.  S  36;*  Election  of 
Remedies,  Cent  Dig.  |  5;  Dec  Dig.  {  4.*] 

4.  Fkauds.  Statutb  of  (I  129*)— TbiaI/— In- 
structions. 

The  court  did  not  err  in  instructing  that 
plaintiff  could  recover  for  breach  of  a  parol  con- 
tract to  transfer  land,  if  the  jury  should  find 
that  a  certain  check  for  $500  was  given  and  ac- 
cepted as  part  of  the  purchase  price,  where  there 
was  evidence  from  which  the  jury  could  find  that 
such  check  was  so  delivered  and  accepted. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  K  287-292,  303,  306-308,  311, 
814,  318-320,  322,  325,  326;  Dec.  Dig.  |  129.*] 

5.  Frauds,  Statute  op  (§  129*)- Sale  of 
Land — Receipt  of  "Purchase  Monet." 

The  term  "purchase  money,"  payment  or 
part  payment  of  which  will  take  a  parol  contract 
out  of  the  statute  of  frauds.  Code,  |  4625,  mak- 
ing parol  evidence  incompetent  to  establish  a 
contract  for  the  transfer  of  land,  is  equivalent 
to  consideration,  and  may  be  anything  of  value 
which  is  delivered  and  accepted  as  part  of  the 
purchase  price. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  {f  287-292,  303,  306-308,  311, 
314,  318-320,  322,  325,  326;  Dec.  Dig.  ^  129.* 

For  other  definitions,  see  Words  and  Phrases, 
rol.  7,  p.  6857.] 

6.  Fbattdb,  Statute  of  ({  168*)— Tbiai>-Evi- 

DBNCE. 

Evidence  held  sulBcient  to  support  a  finding 
that  a  check  for  $500  was  delivered  and  accepted 


as  part  of  die  purchase  price  under  a  parol  con- 
tract for  th«  transfer  of  land. 

[Eld.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  «  373-376 ;  Dec  Dig.  S  16S.*] 

7.  Evidence  ({  21*)— Judicial  Nones — Mat- 
ters or  CouKON  Knowledok. 

Judicial  notice  will  be  taken  of  the  eostom 
of  using  checks  in  the  transaction  of  bosinesg  of 
any  magnitude,  as  it  is  a  fact  known  to  afl 
men,  of  which  the  court  ought  not  to  aswnnw  ig- 
norance. 

[Ed.  Note. — ^For  other  cases,  see  Svidenc^ 
Cent  Dig.  {  26;  Dec  Dig.  f  21.*] 

8.  Payment  (|  73*)— Payment  bt  Chkcks  — 
CoNDiTioNAi.  OB  Absoluts. 

While  a  check  is  only  a  conditional  pay- 
ment of  the  debt  for  which  it  is  given,  and  tb* 
creditor  may  still  recover  if  it  is  dishonored,  ia 
the  absence  of  an  agreement  tliat  it  shall  consti- 
tute an  absolute  i>ayment  such  an  agreement 
need  not  be  in  express  words  or  writing,  but  may 
be  shown  by  the  circumstances  and  conduct  ot 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Payment 
Cent^Dig.  a  220,  222-226,  232-238;   Dec  Dig. 

9.  Brokers  (|  46*)— Breach  of  Cointu^cT- 
Measurb  of  Damages. 

The  measure  of  damages  for  breach  of  a 
contract  to  purcliase  land  for  plaintiff,  by  de-  | 
fendant's  purchase  in  his  own  name,  was  tUe 
difference  in  the  price  paid,  or  agreed  to  be  i 
paid,  by  defendant  and  the  reasonable  market  ' 
value  of  the  land  in  February,  1911,  in  which 
month  the  contract  waa  repudiated  and  soit  ^ 
was  brought 

[Ed.  Note.— For  other  cases,  see  Brokers,  Ont 
Dig.  i  47 ;   Dec  Dig.  {  46.*] 

Appeal  from  District  Conrt,  Hancock  Coun- 
ty;   J.  J.  Clark,  Judge. 

Action  to  recover  damages  for  breadi  of 
contract  in  the  sale  of  land.    Affirmed. 

John  Hammill,  of  Brltt,  and  B.  A.  &  W.  H. 
Moiling,  of  Emmetsburg,  for  appelant 
Senneff  &  Bliss,  of  Britt,  for  appellee. 

OAYNOR,  J.  This  cause  was  origliially 
commenced  in-  equity.  The  i>etltion  was  filed 
February  17,  1911.  The  cause  of  action  waa 
stated  In  four  counta 

The  first  count  alleged  that  the  plaintiff 
verbally  employed  the  defendant  to  nego- 
tiate with  one  Treloar  for  the  purchase  of  the 
premises  In  controversy  for  and  In  behalf  of 
himself  and  the  defendant,  each  to  pay  one- 
half  of  the  purchase  price ;  that  the  defend- 
ant purchased  the  premises,  and  tbe  plain- 
tiff was  ready,  able,  and  willing  to  pay  one- 
half  of  the  purchase  price;  that  the  defend- 
ant refused  to  recognize  the  plaintiff's  rights 
therein. 

The  second  count  alleged  practically  the 
same  matters,  except  that  It  contained  the 
further  allegation  that  the  plaintiff,  on  Feb- 
ruary 1,  1911,  had  paid  the  defendant  ^500 
by  check;  one-half  of  the  cash  paymoit  re- 
quired to  be  paid  In  the  purchase  of  said 
land,  which  check  was  returned  to  the  plain- 
tiff on  February  4,  1911,  with  a  letter,  in 
which  the  defendant  refused  to  permit  the 
plaintiff  to  become  associated  with  him  in 
the  purchase. 

The  third  count  was  predicated  on  fiie 
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thonght  that  they  became  partners  In  the  pur- 
chase of  the  land. 

The  fourth  count  proceeded  on  the  theory 
that  the  plaintiff  had  purchased  of  the  de- 
fendant an  undivided  half  Interest  in  the 
real  estate.  In  this  petition  the  plaintiff 
prayed  for  a  decree  fixing  the  rights  of  the 
parties  in  the  premises,  and  determining  that 
plaintiff  and  defendant  had  an  equal  Interest 
in  the  contract  between  the  defendant  and 
Treloar,  and  that  the  defendant  be  required 
to  recognize  the  rights  of  the  plaintiff  in 
said  contract,  and  be  required  to  execute  an 
instrument  of  conveyance,  showing  plaintiff 
to  be  the  owner  of  half  Interest  in  said  real 
estate,  and  that,  in  the  event  defendant  was 
unable  to  perform,  plaintiff  have  Judgment 
for  damages. 

On  the  23d  day  of  May,  1911,  the  plaintiff 
filed  a  substituted  petition  in  law  also  in 
four  coimts,  only  two  counts  of  which  remain- 
ed for  submission  and  were  submitted  to  the 
Jury. 

In  the  second  count  of  plaintiff's  substitut- 
ed petition  at  law,  he  alleged:  That  in  the 
fall  of  1910,  he  verbally  employed  defendant 
to  purchase  for  him  one  half  interest  in  the 
land  In  controversy.  That  the  agreement 
was  verbal,  and  was  to  this  effect:  That  the 
defendant  should  negotiate  with  the  owner, 
Treloar,  and  make  a  contract  of  purchase  in 
behalf  of  himself  and  the  plaintiff.  That 
each  would  pay  one-half  of  the  purchase 
price,  and  each  to  have  an  undivided  half  In- 
terest in  the  land  purchased.  That  the  land 
should  be  purchased  for  not  to  exceed  $90 
an  acre..  That,  for  all  deferred  payments  a 
mortgage  should  be  executed  Jointly  by  the 
plaintiff  and  defendant,  and  the  deed  was  to 
be  taken  Jointly  by  them.  That  thereafter 
the  defendant  purchased  the  real  estate  from 
Treloar  by  written  contract,  and,  contrary 
to  the  agreement  with  plaintiff,  caused  his 
own  name  to  be  inserted  in  the  contract  as 
sole  purchaser.  That  the  defendant  paid  $1,- 
000  cash,  the  land  to  be  conveyed  subject  to 
certain  Incumbrances ;  the  purchase  price  be- 
ing less  than  $90  an  acre.  That  thereafter 
the  defendant  closed  the  deal  with  Treloar, 
and  caused  a  deed  to  be  executed  to  himself 
as  the  sole  purchaser.  That  the  defendant  re- 
fused to  recognize  the  rights  of  the  plaintiff 
in  the  premises.  That  the  plaintiff  was  and 
is  ready,  able,  and  willing  to  pay  his  half 
of  the  purchase  price  In  accordance  with  the 
terms  of  the  contract  That  the  defendant 
now  refuses  to  recognize  the  rights  of  the 
plaintiff  in  the  premises.  That,  subsequent 
to  the  making  of  said  contract,  and  prior  to 
tbe  execution  of  the  deed,  the  plaintiff,  for 
the  purpose  of  carrying  out  his  part  of  the 
agreement  with  the  defendant,  and  for  the 
purpose  of  paying  bis  part  of  the  purchase 
price,  did,  on  the  1st  day  of  February,  1911, 
pay  to  the  defendant  $500  in  the  form  of  a 
check  as  follows: 

"Brltt,  Iowa,  Feb.  2,  1911.  Pay  to  the  or- 
der of  John  Hammlll,  $600.00  (five  hundred 


and  no/100  dollars),  to  the  Commercial  Bank, 
Brltt,  Iowa.     [Signed]  Jake  Rohrbach. 

"Earnest  Money  on  Treloar  Farm." 

That  said  check  was  made  and  delivered  to 
defendant  as  payment  of  $500,  being  one-half 
of  the  cash  payment,  and  was  accepted  by 
the  defendant  as  so  much  cash,  and  as  a 
part  payment  on  said  real  estate. 

The  fourth  count  of  plaintiff's  substitated 
petition  recites  practically  the  same  facts, 
but  claims  that,  after  defendant  had  pur- 
chased the  land  from  Treloar,  the  plaintiff, 
on  the  1st  day  of  February,  1911,  purchased 
a  half  interest  in  said  land  from  the  defend- 
ant, and  paid  him  $500  as  part  of  the  pur^ 
chase  price,  as  before  stated;  that  defend- 
ant received  and  accepted  the  check  as  part 
payment;  that  plaintiff  has  been  ready,  able 
and  willing  at  all  times  to  perform  his  part 
of  the  agreement,  but  that  the  defendant  re- 
turned the  check,  and  refused  absolutely  to 
carry  out  his  part  of  the  agreement  Where- 
fore the  plaintiff  says  he  has  been  damaged, 
and  asks  Judgment  for  the  amount  of  his 
damage. 

This  is  a  sufficient  statement  of  the  issues 
to  enable  us  to  have  a  clear  understanding  of 
the  errors  complained  of. 

Thereafter  the  cause  was  tried  to  a  Jury. 
There  was  a  verdict  for  the  plaintiff,  and. 
Judgment  being  entered  on  the  verdict,  the 
defendant  appeals. 

The  defendant.  In  his  answer  to  plaintiff's 
substituted  petition,  admitted  that  he  pur- 
chased the  land  In  controversy  from  Tre- 
loar, and  took  the  contract  and  deed  In  his 
own  name;  admits  that  he  has  always  de- 
nied, and  does  now  deny,  that  plaintiff  had 
any  right  or  Interest  in  the  premises ;  denies 
that  he  had  any  verbal  agreement  or  other- 
wise with  the  plaintiff  for  the  purchase  of 
said  land,  as  set  out  by  plaintiff  In  his  peti- 
tion; denies  every  other  allegation  of  the  pe- 
tition. 

[1]  In  count  2  of  his  answer,  as  a  further 
defense,  he  alleged  that  the  verbal  agreement 
set  out  in  the  substituted  petition  is  wholly 
void,  and  of  no  effect  under  the  statute  of 
frauds,  and  that  verbal  evidence  of  said  con- 
tract of  agreement  cannot  be  admitted  or 
permitted,  and  that  the  whole  alleged  agree- 
ment is  void  and  of  no  effect  This  part  of 
the  answer,  in  count  2,  was  stricken  out  on 
motion  of  the  plaintiff.  This  was  tbe  first 
error  assigned.  As  this  was  the  pleading 
simply  of  a  legal  conclusion,  and  not  of  a 
substantive  fact,  the  same  was  properly 
stricken  out 

[2]  The  action  of  the  court.  In  permitting 
the  plaintiff  to  change  from  equity  to  law  is 
assigned  as  error.  It  must  be  conceded  that 
the  plaintiff,  in  the  first  place,  might  have 
brought  his  action  at  law.  The  facts  upon 
whidi  the  equity  and  the  law  action  are 
founded  are  substantially  the  same.  The 
difference  practically  is  in  the  prayer  for 
relief.  The  theory  seems  to  be  that  the 
plaintiff  had  elected,  by  snlnr^in.  equURn  to 
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claim  a  half  Interest  in  the  land,  and  there- 
fore could  not  afterwards  so  change  his 
cause  of  action  as  to  repudiate  that  electioD, 
and  sue  to  recover-  damages  as  for  a  breach 
of  contract,  but  it  will  be  borne  in  mind  that 
the  defendant  In  his  answer  alleges  that 
he  has  always  denied  plalntUTs  right  to  any 
interest  In  the  land. 

[S]  The  defendant  does  now  and  in  his  an- 
swer says  he  has  always  denied  the  plaln- 
tUTs right  In  equity  to  have  a  specific  per- 
formance of  the  contract  alleged  to  hare 
been  entered  Into  between  him  and  the  plain- 
tiff. By  commencing  the  action  in  equity, 
the  plaintiff  did  not  Induce  the  defendant 
to  change  his  position  or  hla  attitude  In  rela- 
tion to  the  subject-matter  of  this  suit  That 
the  party  has  a  rlg^t  to  change  from  law  to 
equity,  where  he  has  one  remedy  in  law 
and  one  in  equity,  and  may  pursue  either  at 
his  election,  and  to  change  hla  cause  of  ac- 
tion from  one  to  the  other,  see  Barnes  t. 
Hekla  Fire  Ins.  Co.,  76  Iowa,  14,  39  N.  W. 
123,  9  Am.  St  Rep.  4S0,  2d  division  of  opin- 
ion, In  which  it  Is  said:  "The  defendant 
contends  that  as  the  plalntlfl  elected  to  bring 
an  action  a  law  on  the  policy,  he  cannot,  by 
amended  pleadings,  ask  a  reformation  of  the 
policy,  and  have  the  case  tried  In  equity, 
(conceding  that  the  plaintiff  had  knowledge 
of  the  fact  that  the  defendant  asserted  that 
it  would  rdy  on  the  defense  it  did,  still  we 
think  he  could  bring  an  action  at  law  on  the 
policy,  and  ascertain  certainly  whether  de- 
fendant would  plead  such  defense  or  not  be- 
fore resorting  to  equity.  •  •  •  Under 
the  statute  in  relation  to  amendments,  we 
have  no  hesitation  in  holding  that  a  party  is 
not  estopped  by  bringing  an  action  at  law 
from  amending  his  pleadings  before  the  case 
has  finally  been  submitted  to  the  court,  so 
as  to  change  It  Into  an  action  In  equity.  We 
feel  confident  that  the  universal  practice  is 
in  accord  with  this  view."  See,  also,  Mew- 
man  V.  Covenant  Mut  Ins.  Ass'n,  76  Iowa, 
66,  40  N.  W.  87,  1  L.  R.  A.  639,  14  Am.  St 
Rep.  196;  also  Cox  Shoe  Co.  v.  Adams,  105 
Iowa,  402,  76  N.  W.  316,  2d  division  of  opin- 
ion. We  think  the  court  did  not  err  in  iter* 
mittlng  the  plaintiff  to  file  the  substituted 
petition  and  pursue  his  action  at  law. 

[4]  It  Is  next  contended  that  the  court 
erred  in  submitting  to  the  Jury  the  question 
as  to  whether  there  was,  or  was  not,  an  ex- 
pressed oral  agreement  between  the  parties, 
that  the  defendant  should  accept  and  that 
he  did  accept  a  check  for  $500  for  and  in- 
stead of  money,  as  a  part  payment  of  the 
purchase  money,  and  this  is  directed  to  the 
fifth,  sixth,  and  seventh  instructions  given 
by  the  court.  In  which  the  court  said  to  the 
Jury,  in  sut>8tance,  that,  if  they  found  that, 
in  pursuance  of  the  verbal  agreement  be- 
tween the  plaintiff  and  defendant  the  plain- 
tiff made  and  delivered  to  the  defendant  the 
check,  hereinbefore  referred  to,  and  It  was 
verbally  agreed  between  them  that  the  de- 


fendant should  receive  and  accept  the  check 
as  for  imyment  of  part  of  the  purchase,  and 
that  the  defendant  did  receive  and  accept 
the  check  as  a  part  of  the  purchase  price, 
then  the  plaintiff  would  be  entitled  to  recov- 
er. Section  4625  of  the  Code  provides: 
"Except  when  otherwise  specially  provided, 
no  evidence  of  tlie  following  enumerated  con- 
tract is  competent,  unless  It  be  In  writing 
and  signed  by  the  party  charged  or  his  au- 
thorized agent"  Subdivision  4  of  which  pro- 
vides: "Those  for  the  creation  or  transfer 
of  any  interest  in  lands,  except  leases  for  a 
term  not  exceeding  one  year."  Section  4625 
does  not  apply  where  the  purchase  money, 
or  any  portion  thereof,  has  been  received  by 
the  vendor.  It  is  contended  by  the  appellant 
that  the  rec^pt  of  a  check,  unaccompanied 
by  such  an  express  agreement  as  discharges 
pro  tanto  the  original  indebtedness  for  the 
purchase  money  is  not  a  receipt  of  any  of  the 
purchase  money.  From  this  statute  It  is 
apparent  that  no  evidence,  unless  It  be  in 
writing  and  signed  by  the  party  charged,  is 
comiietent  for  the  creation  or  transfer  of  any 
interest  In  lands,  except  where  the  purchase 
money,  or  some  portion  thereof,  has  been  re- 
ceived by  the  vendor. 

[S]  The  first  question  arising  is,  What  is 
meant  by  the  words  "purchase  money"? 
Parol  evidence  of  the  contract  is  competent 
to  establish  the  agreement,  where  It  Is  shown 
that  any  portion  of  the  purchase  money  is 
paid.  In  Devln  v.  Himer,  29  Iowa,  297,  this 
court  had  occasion  to  define  the  term  "pur- 
chase money"  as  used  in  the  statute,  and 
there  defined  It  to  mean  the  consideration 
agreed  to  be  paid  for  the  thing  purchajsed. 
So,  in  treating  this  case,  we  wlU  consider  the 
words  "purchase  money,"  as  used  in  the  stat- 
ute, as  synonymous  with  the  word  considera- 
tion, and  the  consideration  may  be  anything  of 
value  delivered  by  the  one  party  to  the  other, 
which  is  accepted  as  a  part  of  the  purchase 
price  of  the  thing  sold.  See  Mitchell  v.  Colby, 
96  Iowa,  202,  63  N.  W.  769 ;  Peake  v.  Conlan.  43 
Iowa,  297.  In  Dally  v.  Minnick.  117  Iowa,  563, 
91  N.  W.  913,  60  L.  R.  A.  840.  a  case  In  which 
an  oral  agreement  to  convey  land  was  sus- 
tained upon  a  showing  that  ttie  consideration 
was  allowing  the  grantor  to  name  a  child, 
and  the  child  was  named  according  to  his 
wishes  and  continued  to  bear  his  name  down 
to  the  trial,  and  it  was  held  that  there  was 
such  a  payment  of  the  consideration  as  took 
the  case  out  of  the  statute  of  frauds,  since 
the  naming  of  the  child  and  the  bearing  of 
the  name  constituted  a  payment  of  the  pnr- 
diase  price  of  the  land  within  the  exceptlcm 
hereinbefore  referred  to.  In  Harlan  v.  Har- 
lan, 102  Iowa,  701,  72  N.  W.  286,  this  court 
said:  "The  term  imrchase  money"  means  the 
consideration  paid,  and  may  be  property  or 
labor  performed."  We  do  not  understand  ap- 
pellant to  controvert  these  authorities,  but 
his  contention  Is  that  a  check  on  a  bank  is 
not  payment,  unleas  by  entrees  contract  be- 
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tween  the  parties  It  is  so  received;  that 
there  Is  no  presamptlon  that  a  creditor  takes 
!i  check  In  absolute  payment,  arising  from 
the  mere  fact  that  be  accepts  it  from  the 
debtor.  We  understand  the  contention  of  ap- 
pellant to  be  that  there  must  be  an  actual 
payment  of  a  part  of  the  consideration  be- 
fore the  contract  is  taken  out  of  the  stat- 
ute of  frauds;  that  the  delivery  of  a  check 
Is  not  a  payment  in  itself  and  of  itself  until 
the  same  -  Is  paid,  until  the  consideration, 
evidenced  by  the  check,  has  passed  into  the 
iiands  of  the  vendor.  This  proposition  is  sup- 
ported by  authority,  but  it  is  also  true  that 
parties  may  agree  that  a  check  be  taken  as 
absolute  payment  of  the  debt,  or  in  discharge 
of  a  portion  of  the  consideration  agreed  to 
be  paid,  and  it  will  then  have  the  effect  of 
a  payment,  taking  it  out  of  the  statute  of 
frauds.  This  was  the  very  question  submit- 
ted to  the  Jury.  There  is  evidence  in  the 
record  upon  which  the  Jury  might  find  that, 
at  the  time  tliis  check  was  given,  both  parties 
were  In  a  mood  to  make  a  binding  contract; 
that  the  purpose  of  plaintiff,  in  delivering  the 
check,  was  to  make  a  payment  upon  the  con- 
tract of  that  much  of  the  purchase  price  as 
was  so  received  and  accepted  by  the  defend- 
ant. If  there  was  evidence  to  support  this 
theory,  the  court  did  not  err  in  submitting  it 
to  the  jury. 

[6]  The  evidence  bearing  on  this  question, 
as  given  by  the  plaintiff  is  substantially  as 
follows:  "I  called  on  Mr.  Hammill,  the  de- 
fendant, in  his  room  at  the  Savery.  When 
I  opened  the  door,  I  said,  'John,,  what  is  the 
matter  with  yon  7*  I  said,  'John,  I  own  a 
half  Interest  in  tliis  land.'  He  answered,  'I 
never  for  a  moment  thought  you  didn't'  Mr. 
Hammill  then  produced  the  contract  and  ask- 
ed the  plaintiff  to  read  it  After  plaintiff  had 
read  the  contract,  he  said  to  defendant  This 
is  perfectly  satisfactory,'  and  I  said  to  the 
defendant,  'How  much  do  I  owe  you  7*  He 
said,  '$500.'  I  gave  Mr.  Treloar  $1,000.  I 
said,  'Isn't  there  something  else?  Some  little 
expense  that  I  owe  you  for?'  and  he  said  'No. 
Write  out  a  check  for  $500.00.'  I  wrote  a 
dieck  and  gave  it  to  him.  After  I  had  de- 
livered the  check,  he  said,  'If  we  adjourn, 
(meaning  the  Legislature)  I  will  bring  you 
a  copy  of  the  contract,  but  If  we  don't,  my 
clerk  will  Send  you  one.'  I  said,  'It  is  all 
satisfactory,  and  I  wlU  have  the  money  on 
the  day  when  the  papers  are  ready  to  be 
made  out'  The  defendant  took  the  check 
and  looked  at  it  when  I  handed  it  to  him. 
He  read  it  over.  He  made  no  objection  to 
the  check.  Didn't  say  he  wanted  cash.  He 
picked  up  the  check  and  the  ccmtract  There 
was  nothing  said  as  to  what  he  would  do 
with  the  check.  He  found  no  fault  with  the 
check  at  all."  It  appears  that  plaintiff  had 
money  in  the  bank  on  which  the  check  was 
drawn  to  pay  the  check  when  presented. 

[7]  A  check,  such  as  the  one  in  question, 
is  a  negotiable  instrument    It  is  a  thing  of 


value.  It  may  be  the  subject  of  larceny. 
Checks  are  in  common  use,  and  pass  from 
hand  to  hand.  It  is  the  usual  and  ordinary 
way  of  transacting  business  of  any  magni- 
tude, and  courts  take  judicial  notice  of  such 
custom.  Courts  ought  not  to  assume  igno- 
rance of  that  which  Is  known  to  all  men. 
The  subject  here  under  discussion  is  consid- 
ered in  G  roomer  v.  McMillan,  143  Mo.  App. 
612,  128  S.  W.  285;  Griffin  v.  Ersklne,  131 
Iowa,  444,  109  N.  W.  13,  9  Ann.  Cas.  1193. 

[I]  The  case  of  Conde  t.  Drelsam,  Gold 
Min.  &  MiU  Co.,  S  Cal.  App.  588,  86  Paa  828, 
we  think  states  correctly  the  rule  as  applied 
to  cases  of  this  kind  as  follows:  "It  Is  fur- 
ther claimed  that  a  draft  or  check  is  only 
conditional,  and  not  absolute,  payment  of  the 
debt  for  which  It  is  given,  and  does  not  ex- 
tinguish the  debt,  unless  it  is  expressly 
agreed  that  it  shall  constitute  payment  This 
is  undoubtedly  the  rule  in  this  state.  Comp- 
toir  D'Escompte  v.  Dresbach,  78  CaL  15,  20 
Pac.  28;  Dingley  t.  McDonald,  124  CaL  90, 
56  Pac.  790.  But  the  purpose  of  the  rule  is 
tlie  protection  of  the  creditor,  who,  if  the 
check  be  dishonored,  may  still  recover  from 
his  debtor.  It  was  said  in  Blair  v.  Wilson, 
28  Grat  (V«.)  166:  'Ordinarily  it  is  only  a 
means  of  payment,  and  the  debt  will  not 
be  extinguished  unless  the  check  be  paid,  or 
unless  loss  be  sustained  by  the  drawer  in 
consequence  of  the  laches  of  the  holder,  in 
which  case  the  debt  will  be  discharged  In  pro- 
portion to  the  loss  sustained.  If  the  check 
be  not  paid,  and  the  payee  is  without  fault, 
his  right  of  action  against  the  drawer  for  the 
debt,  which  has  been  merely  suspended  by  the 
giving  of  the  check,  revives,  and  he  may 
have  recourse  to  the  drawer,  either  upon  the 
debt  or  upon  the  check  at  his  option.'  Mr. 
Benjamin  thus  states  the  rule:  'A  check  is  ac- 
cepted as  a  particular  form  of  cash  payment, 
and,  if  dishonored,  the  vendor  may  resort  to 
his  original  claim,  on  the  ground  that  there 
has  been  a  defeasance  of  the  condition  on 
which  It  was  taken.'  Benjamin  on  Sales  (7tb 
Ed.)  pp.  756,  772.  We  do  not  however,  under- 
stand the  rule  to  require  that  there  should  be 
express  words  or  writing  of  the  parties  agree- 
ing that  the  check  should  be  absolute  pay- 
ment The  circumstances  and  the  conduct  of 
the  parties  taken  together  may  show  an  ex- 
press understanding  that  the  check  is  tak«i 
In  satisfaction  of  the  debt,  or  estop  the  cred- 
itor from  claiming  the  contrary.  As  here,  for 
example,  the  check  was  sent  for  the  express 
purpose  of  payment,  and  was  retained  under 
circumstances  Implying  that  it  was  so  accept- 
ed. It  has  been  held  that  unreasonable  de- 
lay in  returning  a  check  may  make  it  equal 
to  payment" 

We  do  not  hold  that  the  delivery  and  ac- 
ceptance of  the  check  in  all  cases  discharges 
the  original  debt  pro  tanto,  but  we  do  hold 
that  a  check  may  be  delivered  and  received 
under  such  circumstances,  and  that  the  Jury 
might  well  be  Justified  in  flndlng^'Biat,  In  lite 
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partlcnlar  case^  It  was  received  as  a  partial 
payment  of  the  consideration  Involred  in  the 
transaction,  and  here  the  relationsMp  of  the 
parties,  the  purpose  for  which  the  check  was 
given  and  received,  what  was  said  and  done 
at  the  time  of  the  transaction,  the  words  In- 
dorsed upon  the  check  at  the  time  of  its  de- 
livery, the  letter  written  by  the  defendant  sub- 
seqaently,  were  snffident  to  sustain  a  finding 
on  the  part  of  the  Jury  that  the  check  was 
given  and  received  In  part  payment  of  the 
purchase  price  of  the  land  in  question.  The 
fact  that  the  check  was  subsequently  re- 
turned does  not  tend  to  negative  this  fact. 
Any  property  delivered  in  part  payment  of  the 
consideration  might  be  returned  by  the  party 
receiving  it,  and  therefore,  with  equal  force, 
might  he  claim  that  the  consideration  was 
not  paid.  We  do  not  think  the  court  erred  in 
submitting  this  question  to  the  jury,  and  we 
think  the  verdict  of  the  Jury  has  support  In 
the  evidence. 

[I]  It  is  next  urged  that  the  court  erred  In 
Instructing  the  Jury  that  the  measure  of  dam- 
age was  the  dltterence,  if  any,  between  the 
amount  of  the  purchase,  or  contract  price 
paid,  or  agreed  to  be  paid,  by  the  defendant 
to  Treloar,  together  with  expenses  and  com- 
missions paid  by  him  to  the  agent.  If  any,  and 
the  fair  and  reasonable  market  value  of  the 
land  tn  February,  1911.  We  are  satisfied 
that  this  instruction  presented  a  fair  way 
for  determining  plaintUTs  loss  by  reason  of 
defendant's  failure  to  perform  his  part  of 
the  contract,  and  la  not  subject  to  the  criti- 
cisms urged  against  It  in  view  of  the  record 
which  has  been  made. 

We  find  no  error  in  the  record,  and  the 
cause  is  affirmed. 

WEAVER,  C.  J.,  and  LADD  and  WITH- 
ROW,  JJ.,  concurring. 


EORAB  T.  CHICAGO,  R.  I.  &  P.  KT.  00. 

(Supreme  Court  of  Iowa.     Nov.  14,  1913.) 

1.  Masteb  and  Servant  (8  286*)— Neou- 
oencb— custohabt  methods— exfxbt  evi- 
dence—effect. 

Negrligence  by  an  employer  cannot  be  de- 
termined, as  a  matter  of  law,  upon  the  opinion 
of  experts  as  to  whether  a  given  coarse  of  con- 
ducting a  business  is  negligence,  where  the  ques- 
tion involves  matters  as  to  which  common 
knowledge  and  observation  has  evidential 
weight,  such  evidence  being  entitled  to  the  Ju- 
ry's consideration,  along  with  the  other  evi- 
dence on  the  question ;  and  hence,  in  an  ac- 
tion against  a  railroad  company  for  the  death  of 
a  brakeman  by  catching  his  foot  in  the  onblock- 
ed  space  between  the  guard  and  main  rail,  it 
could  not  be  said  that  defendant  was  not  negli- 
gent in  not  guarding  the  space  between  rails  by 
blocking  it,  because  some  qualified  railroad  men 
testified  that  bloclcing  such  space  did  not  make 
it  safer  and  was  not  done  on  their  roads,  while 
others  testified  tliat  blocking  the  space  between 
rails  was  safer. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050 ; 
Dec.  Dig.  I  286.*] 


2.  Tbiai.  Q  62*)  —  Rbbititai.  BviDEiroE- 
Scope. 

Where,  in  an  action  for  a  railroad  brake- 
man's  death  by  catching  his  foot  in  the  un- 
blocked space  between  main  and  guard  rails,  de- 
fendant claimed  that  since  the  custom  of  block- 
ing or  not  blodcing  such  space  was  not  unifonn, 
neither  method  would  have  been  negligence,  evi- 
dence was  admissible  in  rebuttal  for  plaintiff 
whether  the  guard  rails  had  been  blocked  on 
certain  i>art  of  defendant's  line  after  the  acci- 
dent, though  not  admissible  as  an  admission  «t 
negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  a  148-160;    Dec.  Dign  62.*] 

3.  Mabteb  and  Servant  ({  270*)— Evidencc 
— Chanoes  afteb  Accident. 

Evidence  of  conditions  or  clianges  made 
after  the  accident  is  not  admissible  to  show 
negligence,  or  an  admission  of  negligence,  at 
the  time  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  913-027,  932 ;  Dec.  Dig. 
$  270.*J 

4.  Apfkai.  and  Ebbob  (|  1194*)— Dctkbhina- 
TiON— New  TbiaI/— Res  Judicata— Ques- 
tions Decided. 

A  decision  of  the  Supreme  Court,  on  a  for- 
mer appeal  in  an  action  for  an  employe's  deatii, 
that  loose  boards  lying  near  the  place  of  the 
accident  did  not  show  negligence  was  not  res 
judicata  of  the  admissibility  of  evidence  of  soch 
loose  boards  in  a  subsequent  action ;  the  former 
decision  being  on  the  weight  of  the  evidence  and 
not  to  its  admissibility. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  if  4648-4656,  4660;  Dec. 
Dig.  f  1194.*] 

5.  Appeal  and  Ebbob  (t  1050*>— Habiclkss 
Ebbob— Adicission  of  evidence. 

Where,  in  an  action  for  a  railroad  brake- 
man's  death  by  catching  his  foot  in  the  un- 
blocked space  between  the  main  and  guard 
rails,  the  court  submitted,  as  the  only  ground 
of  negligence,  the  failure  to  block  such  space, 
the  admission  of  evidence  of  loose  boards  lyinfc 
near  ibe  place  of  accident  could  not  have  prej- 
udiced defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sg  1068,  1069,  4153-4157. 
4166 ;  Dec.  Dig.  {  lOSO.*] 

6.  Teial  (f  260*)— iNBrBucnoNs— Requests. 

Where  the  instmction  requested  by  defend- 
ant in  an  action  for  a  railroad  brakeman's  neg- 
ligent death,  did  not  in  terms  place  the  burden 
of  proving  assumed  risk  on  defendant  which 
the  instruction  Riven  by  the  court  on  the  sub- 
ject properly  did,  it  was  not  error  to  refuse 
the  requested  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  651-669 ;   Dec  Dig.  {  260.*] 

7.  TaiAi.  (f  851*)— Special  Intebbogatories 

—PBOPBIETY— ULTIMATE  FACTS. 

Special  interrogatories  requested,  which  did 
not  call  for  a  finding  on  the  ultimate  facts, 
were  properly  denied. 

gSd.  Note.— For  other  cases,  see  Trial,  Cent 
.  If  829,  834-839;  Dec  Dig.  $  351.*] 

8.  Death   (§  95*)— Damaoes— Discbktion  of 

JUBT. 

There  is  no  fixed  rule  for  the  Jury  to  fol- 
low in  awarding  damages  for  wrongful  death, 
except  that  all  the  elements  which  enter  into 
the  value  of  a  human  life  as  they  appear  from 
the  evidence  sbonid  l>e  considered  by  the  jury  in 
the  exercise  of  their  discretion  in  making  the 
award. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent 
Dig.  §§  108,  109,  111-115,  120;  Dec  Dig.  | 
05.*] 
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Appeal  from  District  Court,  Johnson  Coun- 
ty ;  K.  P.  Howell,  Judge. 

Action  for  damages,  based  upon  negligence 
resulting  In  death  of  plalntUTs  decedent 
TTrlal  to  a  jury,  resulting  in  a  verdict  for 
plalntlfl.    Defendant  appeals.    Affirmed. 

B.  Xj.  Parrlsb,  of  Des  Moines,  for  appellant 
Wade,  Dutcber  &  Davis,  of  Iowa  City,  for 
appellee 

WITHROW,  J.  I.  This  Is  an  action  for 
the  death  of  Elmer  A.  Little,  a  brakeman  up- 
on a  freight  train  operated  by  defendant. 
This  case  was  flist  tried  in  May,  1909,  and  a 
verdict  directed  for  defendant  Upon  appeal 
the  case  was  reversed  and  remanded  for  a 
new  trial,  the  decision  being  reported  In  149 
Iowa,  711,  128  N.  W.  529,  41  L.  R.  A.  (N.  S.) 
S2.  Tills  appeftl  Involves  the  questions  aris- 
ing upon  the  retrlaL 

The  petition  alleges,  in  substance,  that  on 
the  evening  of  October  10,  1907,  at  Oxford, 
Iowa,  the  decedent,  Uttle,  was  in  performance 
of  the  duties  of  his  employment  as  a  brake- 
man  ;  that  It  was  the  duty  of  the  defendant 
to  block  its  guard  rails,  but  that  the  defend- 
ant at  that  point  negligently  omitted  to  prop- 
erly and  sufficiently  guard  or  block  the  space 
between  the  guard  rail  and  main  rail,  so 
that  said  space  became  a  dangerous  trap  to 
brakemen  and  other  employes,  in  consequence 
of  which  negligence,  without  contributory 
negligence  on  the  part  of  the  decedent,  his 
foot  became  caught  and  held  fast  In  said 
space,  and  he  was  killed.  The  original  peti- 
tion also  contained  an  allegation  of  negli- 
gence as  to  a  pile  of  boards  left  negligently 
near  the  track,  which  was  In  some  manner  in- 
strumental to  the  injury,  but  this  ground  of 
negligence  was  not  submitted  to  the  Jury. 
The  answer  of  defendant  was  a  general  de- 
nial, and  by  a  separate  division  that  defend- 
ant did  not  at  the  time  block,  and  for  sev- 
eral years  prior  had  not  blocked,  its  guard 
rails,  and  that  decedent  assumed  the  risk 
thereol 

II.  On  the  previous  trial  of  this  case,  on 
the  appeal  to  this  court  we  held  the  facts 
were  such  that  the  question  of  contributory 
negligence  should  have  been  submitted  to  the 
Jury,  and  the  same  was  also  held  as  to  the 
assumption  of  risk.  Counsel  for  appellant 
concede  that  In  the  present  record  there  is 
no  material  change  in  the  facts  bearing  upon 
those  questions,  and  that  the  former  deci- 
sion must  stand  as  the  law  of  the  case. 

As  to  the  additional  question  whether  there 
was  negligence  of  the  defendant  In  permit- 
ting unblocked  frogs  in  Its  yards.  It  was  held 
In  the  former  opinion  that  the  facts  were 
such  as  to  Justify  its  submission  to  the  Jury. 
On  the  retrial  the  defendant  this  appellant. 
Introduced  much  testimony  not  presented  at 
the  first  trial  tending  to  show  that  among 
experienced  railroad  men  and  construction 
engineers  there  was,  at  the  time  of  the  hap- 
pening of  this  accident  and  Is  yet,  an  honest 
difference  of  opinion  aa  to  which  la  the  safer, 


the  blocked  or  the  unblocked  frog,  and  that 
under  such  evidence  It  could  not  be  found 
that  the  defendant  was  negligent  in  permit- 
ting its  frogs  to  be  unblocked.  Witnesses 
testified  as  to  the  custom  or  practice  of  about 
100  difTerent  railroads  throughout  the  Unit- 
ed States  as  to  blocking  frogs.  The  testi- 
mony disclosed  that  at  or  about  the  time  ma- 
terial to  this  inquiry  the  many  different  wit- 
nesses examined  upon  this  subject  were  fa- 
miliar with  the  use  of  blocks  for  guard  rails 
as  a  railroad  appliance;  that  they  knew  of 
guard  rails  being  blocked  by  some  roads  and 
unblocked  by  others  In  1907  and  before  that 
time.  Some  of  the  witnesses  testified  that 
the  unblocked  frog  was  safer;  others  that 
the  blocked  frog  might  reduce  the  danger  to 
trainmen;  that  if  guard  rails  could  be  well 
blocked  and  kept  well  blocked  they  might 
be  of  some  assistance;  and  another  that  "In 
my  experience  It  is  very  much  safer  to  be 
without  blocking  than  to  have  blocking  that 
is  not  in-  perfect  condition."  Summing  up  the 
testimony  of  these  many  witnesses,  all  of 
.whom  may  admittedly  be  considered  as  men 
of  experience  in  their  particular  lines  of 
work  and  duty.  In  the  construction,  mainte- 
nance, and  operation  of  lines  of  railway,  the 
evidence,  when  accepted  in  the  light  claimed 
for  it  by  the  appellant  permits  the  conclu- 
sion of  fact  that  in  1907,  and  prior  thereto, 
among  the  class  of  men  so  testifying,  there 
was  no  uniform  practice  as  to  blocking 
frogs,  but  there  was  a  difference  of  opinion, 
based  largely  upon  operating  advantages,  in- 
cluding safety  to  the  public  and  to  employes, 
as  to  which  was  the  better  plan,  some  roads 
blocking  frogs  and  others  not  From  the 
conclusion  thus  drawn  the  appellant  urges 
that  under  the  law  there  can  be  no  liability 
in  the  present  case. 

III.  We  accept  the  statement  of  the  propo- 
sition relied  upon  by  counsel  in  argument 
as  fairly  presenting  the  precise  question 
raised,  and  which  was  not,  on  the  former 
appeal,  considered  in  the  light  of  the  proof 
now  in  the  record:  "Where  the  undisputed 
evidence  shows  that  railroad  companies  at 
the  time  of  this  accident  used  both  the  block- 
ed and  unblocked  frog,  some  using  one  and 
some  the  other,  and  that  it  was  questionable 
which  was  the  safest  or  most  suitable  for 
the  business  of  the  roads,  then  the  use  of  the 
unblocked  frog  is  not  negligence.  Where  It 
is  shown  that  it  is  questionable  which  is  the 
safest  or  most  suitable,  or  where  it  Is  shown 
that  it  was  honestly  considered  by  railway 
managements  to  be  questionable  which  was 
the  safest  or  most  suitable  at  the  time  of 
the  accident,  then  the  adoption  of  cither 
method  cannot  be  said  to  be  negligence." 
The  question  presented  Is  one  In  which  there 
Is  a  want  of  harmony  in  the  authorities,  and 
which  In  the  form  stated  has  not  been  the 
subject  of  decision  by  this  court,  although, 
as  we  shall  later  note,  what  we  consider  to 
be  the  controlling  principle,  as  bearing  upon 
the  question  of  duty  and   n^Ilgence,  and 
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proof  of  sach,  has  had  frequent  annonnce- 
ment  by  us.  It  cannot  be  questioned  but 
the  cases  relied  upon  by  the  appellant  give 
support  to  Its  claim,  and  in  some  instances 
decide  without  qualification  that  from  a  state 
of  facts  such  as  appear  in  this  record  there 
can  be  no  finding  of  negligence.  Of  this 
line  of  cases  we  note  O'Neill  r.  O,  R.  I.  & 
P.  Ry.  Co.,  66  Neb.  638,  92  N.  W.  731,  60 
L.  R.  A.  443,  1  Ann.  Cas.  387.  In  that  case 
an  employe  who  had  been  injured  alleged 
negligence  In  an  unblocked  frog,  which  caus- 
ed hia  injury.  There  was  a  directed  verdict 
for  the  defendant  On  appeal  the  Judgment 
was  reversed,  but  npon  a  rehearing  it  was 
affirmed.  We  quote  from  the  opinion,  as  it 
quite  clearly  states  as  the  law  adopted  by  that 
court  that  which  Is  now  contended  for  by 
the  appellant:  "A  more  thorough  examina- 
tion of  the  record,  aided  by  a  more  complete 
analysis  thereof  by  counsel  than  we  were 
favored  with  on  the  former  hearing,  has  dis- 
closed that  there  were  wide  differences  of 
opinion  between  railway  companies  and  their 
skilled  managers  with  respect  to  the  relative 
safety  to  tb^  servants  and  to  the  public 
of  the  blocked  and  unblocked  guard  rails; 
that  a  very  large  number — perhaps  a  major- 
ity— of  the  principal  railway  systems  of  the 
country  continue  the  use  of  unblocked  rails, 
and  that  In  some  Instances  the  managers  of 
the  companies  have  used  the  blocked  and 
unblocked  alternately,  because  of  an  inabil- 
ity to  satisfy  their  own  minds  which,  npon 
the  whole,  is  the  safer  and  more  prudent 
course  to  pursue.  •  •  •  Upon  this  state 
of  the  record,  can  it  be  properly  said  that 
a  railroad  company  is  negligent  because  of 
using  or  of  falling  to  use  the  block?  We 
think  not  It  is  a  case  not  analagous  to  the 
ose  of  defective  machinery,  or  of  omitting 
the  use  of  a  device  generally  approved,  and 
obviously  adapted  to  prevent  or  lessen  a 
known  and  specific  danger.  The  rule  of  law 
Is  that  in  such  cases  the  employer  must  ex- 
ercise such  care  and  skill  as  under  the  cir- 
cumstances reasonable  and  ordinary  pru- 
dence requires  to  be  used.  •  •  •  It  may 
be  said  generally  that  a  man  cannot  be  held 
responsible  In  damages  for  the  consequences 
of  an  error  in  Judgment,  carefully  formed 
after  an  intelligent  survey  of  all  the  ele- 
ments entering  into  the  problem  which  he 
Is  called  npon  to  solve."  The  discussion  of 
the  question  by  the  Nebraska  court  Is  ex- 
tended, but  In  the  quotation  above  we  have 
presented  sufficient  to  indicate  the  line. of 
argument  which  was  followed. 

The  question  was  also  considered  In  South- 
ern Pacific  Ry.  V.  Seley,  152  U.  8.  145,  14 
Sup.  Ct  530,  38  L.  Ed.  391.  In  that  case  the 
decedent  had  lost  his  life  because  of  an  un- 
blocked frog,  and  action  for  damages  was 
brought  by  his  administratrix  in  the  then 
territory  of  Utah.  The  trial  court  refused 
certain  instructions,  and  refused  to  direct 
a  verdict  on  the  motion  of  the  defendant 
Upon  submission  to  the  Jury  a  verdict  was 


rendered  in  favor  of  the  plalntUF,  wbldi  wa5 
affirmed  by  the  Supreme  Court  of  tlie  terri- 
tory. The  case  was  taken  on  error  to  ttke 
Supreme  Court  of  the  United  States.  The 
evidence  tended  to  show  that  the  unblocked 
frog  was  then  generally  used  In  the  Weet 
and  that  it  was  better  than  the  blocked  fros. 
In  the  trial  court  the  defendant  had  asked 
an  Instruction  to  the  effect  that  if  "the  Jury 
found  from  the  evidence  that  railroad  com- 
panies used  both  the  blocked  and  the  un- 
blocked frog,  and  that  It  Is  questionable 
which  is  the  safest  or  most  suitable  for  the 
business  of  the  roads,  then  the  use  of  the 
unblocked  frog  is  not  negUgence."  This  tai- 
stTuctlon  was  refused,  and  npon  tlie  final 
appeal  the  court  held  In  the  dted  case  that 
it  should  have  been  given.  That  eotirt  also 
held  that  in  view  of  the  fActs  and  tbe  au- 
thorities cited  by  it  in  Its  opinion,  tbe  de- 
fendant was  entitled,  not  only  to  the  instruc- 
tion prayed  for,  but  that  npon  the  whole 
evidence  the  prayer  for  a  peremptory  In- 
struction in  the  defffiidant's  favor  ongbt  to 
have  been  granted.  Among  tbe  cases  dted 
by  the  appellant  in  support  of  Its  position 
are  Reese  v.  Hershey,  163  Pa.  253,  29  AtL 
907,  43  Am.  St  Rep.  795;  Dooner  v.  DeL  & 
Hudson  Canal  Co.,  171  Pa.  581,  33  AtL  415: 
Harley  v.  Buffalo  Car.  Mfg.  Co.,  142  N.  Y. 
31,  36  N.  B.  813;  LoulavlUe  R.  B.  Co.  v. 
Hall,  81  Ala.  112,  8  South.  371.  24  Am.  St 
Bep.  863. 

In  many  cases  It  la  held  that  when  the 
question  is  an  engineering  problem,  wn taring 
into  the  construction,  to  resolve  that  problem 
in  favor  of  one  meOiod  aa  against  another, 
when  there  existed  honest  differences  of 
opinion  as  to  which  was  better,  does  not  con- 
stitute actionable  negligence^ 

Strong  as  are  the  cases  dted  In  support 
of  the  position  taken  by  appdlant  In  this 
case,  they  by  no  means  state  a  general  mle, 
but  at  best  can  be  taken  as  one  line  of  ae- 
dsions  upon  a  question  as  to  whldi  the  courts 
are  in  marked  division.  While  tbe  cases 
above  dted  are  In  their  ultimate  condnsions 
authority  for  the  rule  that  under  drcnm- 
stances  such  as  are  presented  here  there  is 
no  Jury  question,  or  at  farthest  such  facts 
as  would  require  an  instruction  of  want  of 
negligence  If  so  found,  which  in  its  legal 
effect  is  bnt  little  different  from  tbe  other 
statement,  there  is  another  line  of  authorities 
which  holds  to  the  rule  that  under  sudi  con- 
ditions it  Is  yet  a  question  for  the  Jury  to 
determine  whether,  In  adopting  a  particular 
method  of  equipment  or  contraction  there 
was  the  exercise  of  ordinary  care ;  but  recog- 
nizing that  while  the  adoption  of  one  method 
over  another,  and  as  to  which  there  may  have 
been  difference  of  opinion  among  experts, 
while  tending  to  show  ordinary  care,  is  not 
conclusive  on  that  question.  Or,  stated  differ- 
ently, when  such  question  arises,  and  reason- 
able minds  might  differ  as  to  whether  there 
was  the  exerdse  of  ordinary  care  in  adopting 
the  plan  as  aafer  to  tbe  employes,  It  Is  a 
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question  for  the  Jnry.  Of  course,  if  but  one 
conclusion  could  be  reached,  the  duty  of  de- 
termining the  question  would  be  In  the  court. 
Such  cases  are  based  upon  the  rule  that  due 
regard  must  be  had  for  the  safety  of  the  em- 
ployes, and  while  from  the  fact  of  accident 
or  Injury  under  particular  circumstances  neg- 
ligence may  not  be  Inferred,  if  the  cause  is 
such  that  there  may  be  reasonable  difference 
ot  opinion  as  to  whether  it  was  or  was  not 
negligent,  the  Jnry  must  decide  It. 

We  should  note  in  this  connection  that  to 
our  minds  there  appears  no  substantial  dif- 
ference in  principle  between  cases  where,  like 
the  present,  the  defense  is  based  upon  an 
honest  difference  of  opinion  as  to  the  best 
method  to  follow  and  cases  where  the  de- 
fense rests  upon  the  proof  of  having  adopted 
a  plan  generally  followed,  or  employed  ap- 
proved and  commonly  used  appliances.  Upon 
these  questions  this  court  has  frequently 
passed ;  but  before  referring  to  our  previous 
decisions,  we  would  notice  the  erpressions  of 
the  courts  of  some  other  states  and  of  law 
writers,  which  are  in  full  support  of  what  we 
conclude  to  be  the  rule  of  our  own  state.  In 
discussing  the  question  in  his  work  on  Master 
and  Servant,  vol.  3,  |  947,  Mr.  Labatt  rec- 
ognizes a  division  in  Judicial  opinion,  as  re- 
gards it,  and  one  group  of  states  as  holding 
to  the  rule  that  "the  master's  conformity  to 
general  usage  is  regarded  merely  as  evidence 
tending,  more  or  less  strongly,  to  exculpate 
him  from  the  danger  of  negligence,"  and  cites 
as  states  holding  to  that  doctrine,  Alabama, 
California,  Colorado,  Illinois,  Iowa,  Kansas, 
Kentucky,  Maine,  Michigan,  Minnesota  Mis- 
souri, New  York,  South  Carolina,  Texas,  Ver- 
mont, Washington,  and  Wisconsin,  and  some 
of  the  federal  courta  That  writer,  in  the 
course  of  his  discussion  of  the  subject,  which  is 
based  upon  the  cases  cited  by  him  from  the 
states  named,  employs  the  following  lan- 
guage: "The  principle  upon  which  a  large 
number  of  decisions  are  based,  some  of  which 
emanate  from  the  courts  whose  rulings  are 
reviewed  in  the  preceding  sections,  is  that 
embodied  in  the  remark  of  WiUes,  J.,  with 
reference  to  the  plea  put  forward  by  the  de- 
fendant in  a  well-known  case,  that  'no  usage 
could  establish  that  what  is  in  fact  unneces- 
sarily dangerous  was  in  law  reasonably  safe 
as  against  persons  towards  whom  there  was 
a  duty  to  be  reasonably  careful.'  That  is  to 
say,  the  position  is  taken  that  custom  fur- 
nishes no  excuse,  if  the  custom  Itself  is  neg- 
ligent. In  ^hls  point  of  view,  the  master's 
conformity  to  general  usage  Is  regarded  mere- 
ly as  evidence  tending  more  or  less  strongly 
to  exculpate  him  from  the  charge  of  negli- 
gence. After  it  has  been  shown  that  the  de- 
fendant had  complied  with  the  usage  of  other 
employers  in  the  same  line  of  business,  the 
question  whether  the  particular  instrumental- 
ity or  method  was  reasonably  safe  still  re- 
mains open,  and,  unless  It  Is  decided  In  the 
waster's  favor,  he  must  Indemnify  the  serv- 
ant" 


In  Smith  V.  R.  R.  Co.,  69  Mo.  X2,  33  Am. 
Rep.  484,  action  was  brought  by  a  brakeman 
for  Injuries  resulting  from  having  his  foot 
caught  in  a  guard  rail.  An  instruction  was 
asked  which  embodied  the  claim  relied  upon 
by  appellant;  that  is,  if  the  style  of  track 
and  guard  rail  were  In  general  or  universal 
use,  and  that  the  same  were  placed  as  lo- 
cated in  the  usual  or  approved  methods  in  use 
by  the  best  constructed  roads,  then  there 
could  be  no  recovery.  The  Instruction  was 
held  by  the  appellate  court  to  be  erroneous. 

Huhn  V.  Mo.  Pacific  R.  R.  Co.,  92  Mo.  440, 
4  S.  W.  937,  presented  a  question  quite  simi- 
lar to  the  one  now  being  considered.  Plaln- 
tlfl*6  intestate  was  killed  while  engaged  in 
drawing  a  coupling  between  cars  which  were 
in  motion.  His  foot  caught  between  the  guard 
rail  and  the  track,  with  the  result  that  he 
was  held  and  crushed  by  the  moving  cars. 
There  was  presented  In  the  evidence  the 
question  of  fact  as  to  the  safer  method  of 
guarding  against  accidents  and  injuries  from 
open  frogs,  and  whether  by  blocking  or  by 
having  them  unblocked,  such  would  be  se- 
cured. In  finally  passing  upon  the,  question 
of  negligence  under  such  fact  the  court  in 
the  case  cited  said:  "It  is  true  that  the  ques- 
tion of  negligence  cannot  be  resolved  alone 
upon  the  fact  as  to  bow  many  roads  do  or 
do  not  block  the  guard  rails-;  nor  can  It 
be  said  the  company  was  guilty  of  negligence 
simply  because  the  blocks  made  it  safer  for 
the  employes.  These  are  facts,  however,  to 
receive  a  proper  consideration  from  the  Jury. 
It  may  be  that  the  use  of  blocks  would  be  im- 
prudent on'  the  main  line,  and  quite  essential 
in  the  car  yards,  where  the  employes  are 
constantly  engaged  tn  coupling  and  uncou- 
pling cars ;  for,  as  the  danger  increases,  the 
care  should  Increase.  The  guard  raU  in  this 
case  was  on  the  side  track  leading  to  the 
main  track.  The  defendant  was  not  called 
upon  to  discard  the  existing  rails.  The  de- 
fendant seems  to  have  recognized  the  pro- 
priety of  using  the  blocks  in  some  of  its  car- 
yards.  There  is  certainly  evidence  that  it 
does  use  them  in  one.  They  are  used  by 
some  other  roads ;  and  there  can  be  no  doubt 
but  that  the  evidence  here.  In  no  way  con- 
tradicted, shows  that  they  add  much  to  the 
safety  of  the  employes.  Where  the  facts  are 
either  disputed,  or  different  inferences  may 
be  fairly  drawn  from  the  undisputed  facts, 
the  question  of  negligence  should  be  submit- 
ted to  the  Jury." 

In  Martin  ▼.  R.  R.  Co.,  94  Cal.  820,  29  Pac. 
645,  a  brakeman  had  been  killed  when  en- 
gaged in  coupling  cars.  The  special  negli- 
gence charged  was  in  using  particular  cou- 
plings, of  different  types,  upon  the  two  cars, 
couplhigs  which  when  fitted  to  one  of  their 
kind  worked  properly,  but  when  applied  to 
another  type,  it  is  claimed,  were  dangerous. 
While  that  case  differs  from  the  present  one 
in  the  facts,  there  arose  in  it  the  question 
we  now  consider,  and  upon  which  the  court 
said:    "The  instruction  asked  by  appellant 
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tbat  If  thla  diaracter  of  coupling  was  In 
general  use  among  railroad  companies,  then 
it  was  not  negligence  upon  the  part  of  the 
appellant  to  use  it,  was  properly  refused. 
Such  general  use  was  evidoice  tending  to 
show  ordinary  care  in  the  selection  of  the 
coupling,  but  not  conclusive  evidence." 

These  cases  recognize  the  principle  which 
has  governed  the  decisions  of  this  court  In 
many  cases,  and  which  has  late  expression 
in  Kirby  v.  C,  K.  I.  &  P.  »y.  Co.,  150  Iowa, 
594,  129  N.  W.  966.  After  having  discussed 
the  question  and  referred  to  previous  cases 
decided  by  thla  court,  the  conclusion  was 
announced  as  follows:  "In  accordance  with 
the  views  thus  expressed,  evidence  of  the 
general  use  of  locomotives  in  design  and  plan 
such  as  the  one  in  question  by  reasonably 
careful  and  prudent  railways  was  properly 
received  as  bearing  on  the  question  of  de- 
fendant's negligence  in  using  such  style  of  lo- 
comotive; but  such  evidence,  although  un- 
contradicted, would  not  Justify  the  giving 
of  an  instruction  to  the  effect  that,  if  loco- 
motives such  as  that  in  question  were  in 
general  use  on  reasonably  careful  and  pru- 
dent railways,  then  the  verdict  must  be  for 
defendant,  for  railways  which  are  in  gen- 
eral well  managed  in  respect  to  prudence 
and  care  In  the  selection  of  machinery  may 
nevertheless  in  particular  instances  be  neg- 
ligent, and  it  cannot  be  said  tbat  the  con- 
currence in  such  negligence  by  many  well- 
managed  railroads  changes  the  character  of 
the  act  itself." 

In  others  of  our  cases  the  same  rule  has 
been  stated,  where  custom  or  usage  as  to 
the  manner  of  doing  a  particular  act,  or  of 
construction,  was  presented;  but  in  all  in- 
stances it  has  been  left  as  a  question  of 
fact  for  the  jury  to  determine  whether,  even 
though  such  method  was  followed,  in  so  doing 
the  defendant  acted  with  reasonable  care  and 
prudence,  and  evidence  to  so  show  was  com- 
petent Austin  ▼.  C,  R.  I.  &  P.  Ry.  Co.,  93 
Iowa,  238,  61  N.  W.  849;  Metzgar  ▼.  C,  M. 
&  St  P.,  76  Iowa,  387,  41  N.  W.  49,  14  Am. 
St  Rep.  224 ;  Wilder  v.  Cereal  Co.,  134  Iowa, 
451,  109  N.  W.  789;  Hall  v.  Ry.  Co.,  140 
Iowa,  32,  lie  N.  W.  113. 

[1]  Holding  to  the  spirit  of  our  previous 
decisions,  not  from  an  indulgent  purpose  be- 
cause of  their  having  been  the  utterances  of 
this  court,  but  because  we  are  convinced 
that  they  are  based  upon  a  principle  which 
should  not  be  overthrown — that  is,  that  neg- 
ligence or  want  Of  negligence  cannot  be  made 
to  depend  upon  matters  of  opinion  alone,  nor 
upon  the  declaration  of  a  witness  who  testi- 
fies as  an  expert  upon  a  question  which  yet 
involves  matters  from  which  common  knowl- 
edge and  observation  may  yield  opinions  en- 
titled to  some  evidential  weight — we  con- 
clude that  the  contention  of  appellant,  as 
broadly  stated  by  counsel,  cannot  be  admit- 
ted. We  prefer  and  adhere  to  the  rule  that, 
while  evidence  of  the  character  in  question 
la  at  all  times  admissible  under  Issues  prop- 
erly framed,  it  is  not  necessarily  concluaiTe 


upon  the  subject,  and  that  It  Is  yet  witbln  the 
province  of  the  Jury  to  determine  whether 
a  method  of  constructlou  or  a  means  of 
guarding  against  accident  and  injury  Is  sudi 
tbat  in  its  adoption  the  master  exercised 
reasonable  care. 

IV.  The  defendant  requested  the  trial  court 
to  give  to  the  Jury  instructions  Nos.  1,  2,  2^, 
and  3,  which  request  was  refused  and  be- 
cause of  such  error  is  charged.  The  first  two 
related  to  and  were  based  upon  the  proposi- 
tion stated  by  counsel  as  the  rule  of  law 
which  should  control.  From  the  condnsloiis 
reached  by  us,  as  given  above.  It  follows  that 
we  find  no  error  In  sudi  refnsaL 

[2,  3]  v.  Instruction  No.  2^,  which  was  re- 
fused, related  to  certain  evidence,  which  had 
been  admitted  over  defendant's  objection,  as 
to  whether  the  guard  raUs  had  been  blocked 
on  the  line  of  the  appellant  company,  and  In 
the  yards  at  Iowa  City,  after  the  time  of  the 
accident  resulting  in  the  death  of  Little.  It 
is  the  law  that  evidence  of  snbseqnent  con- 
ditions is  not  admissible  as  tending  to  show 
negligence  or  admission  of  negligence  at  a 
given  time  preceding.  Fitter  r.  Iowa  Td. 
Co.,  129  Iowa,  610, 106  N.  W.  7.  The  evidence 
upon  which  the  requested  instruction  was 
based  was  received  in  rebuttaL  It  was  di- 
rected to  the  testimony  introduced  on  the 
part  of  the  defendant  upon  the  question  as  to 
the  custom  of  roads  in  blocking  frogs,  some 
of  which  testimony  was  not  limited  to  a  time 
prior  to  the  injury.  The  instruction  which 
was  asked  contained  among  other  provisiona 
that  which  stated  that  such  evidence  could 
not  be  considered  In  determining  the  advisa- 
bility of  using  blocked  or  unblocked  guard 
rails.  The  question  of  use  and  method  whUe 
largely  was  not  entirely  limited  to  a  time 
preceding  October,  1907.  It  was  not,  of 
course,  claimed  that  on  or  near  that  day 
there  was  a  change  In  view  among  railroad 
engineers  and  operators  as  to  which  was 
the  better,  and  we  are  of  the  opinion  that 
the  evidence  was  not  improper  in  rebuttal, 
as  bearing  upon  the  question  of  the  practice 
of  railroads  in  that  respect  iu  the  light  of 
the  claim  upon  which  the  whole  defoise  was 
practically  rested,  which  was  that,  in  view 
of  the  shown  division  of  opinion  on  the  sub- 
ject, neither  the  use  of  the  unblocked  frog 
or  the  blocked  frog  would  have  been  negli- 
gence, and  that  evidence  upon  that  subject 
would  not  tend  to  show  n^Ilgence  or  want 
of  it,  but  only  tbat  as  to  certain  roads  one 
means  of  caring  for  the  frogs  was  employed. 

[4]  VI.  On  the  former  trial  on  appeal  we 
held  that  the  evidence  which  had  been  in- 
troduced as  to  loose  boards  lying  near  the 
place  of  the  accident  did  not  show  negligence. 
During  the  trial  which  resulted  in  the 
Judgment  from  which  this  appeal  was  taken, 
evidence  of  the  same  character  was  admitted 
over  the  objection  of  appellant,  and  this  is 
now  urged  as  error,  it  being  claimed  that 
as  to  such,  there  has  been  an  adjudication. 
The  former  holding  was  not  directed  to  the 
admissibility  d  the  evidence   but  to   the 
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legal  effect  of  tliat  wUCh  bad  been  Intro- 
duced on  that  subject  Bvldmce  which  may 
be  competeut  to  show  clrcnmstances  and  sur- 
rounding condltlous  may  yet  be  short  of  prov- 
ing an  ultimate  question. 

[51  In  the  present  hearing  the  trial  court 
submitted  but  one  ground  of  negligence,  that 
of  the  unblocked  frog,  and  In  such  view  the 
evidence  as  to  loose  boards  near  by,  while 
of  no  weight  as  to  the  final  question,  was  not 
of  Itself  incompetent,  and  its  admission  work- 
ed no  prejudice. 

[I]  yil.  The  third  requested  Instruction 
relates  to  the  assumption  of  risk.  We  have 
given  attention  to  the  Instruction  of  the  trial 
court  on  this  subject,  and  find  In  it  nothing 
which  faUs  short  of  what  it  was  Its  duty  to 
state  to  the  Jury.  The  requested  instruction 
did  not  in  terms  place  the  burden  of  prov- 
ing such  defense  on  the  defendant,  and  this 
was  done  in  the  Instruction  of  the  trial  court. 
The  jury  having  been  properly  Instructed 
upon  this  subject,  there  was  no  error  in  the 
refusal. 

[7]  Yin.  Special  Interrogatories  were  ask- 
ed by  the  defendant,  all  of  whldi  related 
to  the  difference  of  opinion  or  usage  among 
railroad  companies  as  to  the  relative  safety 
of  the  different  methods  of  using  blocked  or 
unblocked  frogs.  In  the  light  of  the  conclu- 
sions reached  by  us  as  to  the  main  question, 
the  interrogatories  did  not  call  for  ultimate 
or  controlling  facts  in  the  case.  The  trial 
court  was  not  required  to  submit  them. 
Runkle  v.  Ins.  Co.,  99  Iowa,  421,  68  N.  W. 
712;  Thomas  v.  Schee,  80  Iowa,  237, 45  N.  W. 
638. 

.IX.  Instruction  No.  6  given  by  the  trial 
court  was  the  one  relating  to  the  single 
charge  of  negligence  relied  upon.  The 
court  told  the  Jury  that  the  evidence  of 
the  various  witnesses  upon  the  question  of 
the  use  of  blocked  or  unblocked  frogs  might 
be  considered  in  determining  whether  or  not 
the  defendant  was  guilty  of  negligence,  but 
that  the  fact  that  others  did  not  block  the 
guard  rail,  or  that  experts  differed  as  to  the 
advisability  of  so  doing,  would  not  of  itself 
excuse  the  defendant,  if  the  practice  Itself 
was  negligent  The  standard  of  duty  and 
rule  as  to  proof  were  properly  given,  and 
were  in  harmony  with  what  we  find  to  be  the 
law  governing  the  case. 

[I]  X.  The  jury  returned  a  verdict  for  $10,- 
000,  for  which  judgment  was  entered.  This 
is  claimed  to  be  excessive.  As  we  have  said 
at  other  times,  there  is  no  fixed  guide  which 
a  jury  must  follow  in  reaching  a  verdict  in 
cases  of  this  nature,  excepting  that  due  con- 
sideration must  be  given  to  all  elements 
which  properly  enter  into  the  value  of  a  life, 
as  they  appear  In  the  evidence,  and  properly 
considering  such,  in  the  exercise  of  a  fair 
discretion,  the  amount  of  recovery  should  be 
fixed.  While  in  this  case  the  award  of  the 
Jury  was  liberal,  yet  In  the  light  of  the  age 


of  the  deceased,  25  years,  his  expectancy  of 
life,  his  earnings,  and  his  reasonable  pros- 
pects of  advancement  in  his  employment  we 
do  not  feel  that  the  finding  of  amount  was  an 
abuse  of  discretion  which  requires  correction. 
The  Judgment  of  the  trial  court  is  affirmed. 

WBAVEB,  a  ;.,  and  LAI>D  and  OAYNOR, 
JJ.,  concur. 


COATSWOKTH   t.   HAULY,   CSrcult  Judge. 
(Supreme  Court  of  Michigan.     Nov.  S,  1913.) 

1.  Manoaitds    (I    8*)— Whbk    Lixs— Obdkbs 
Not  Apfealablb. 

Service  of  the  declaration  upon  a  person  at 
a  time  at  which  be  was  exempt  from  service  be- 
cause within  the  jarisdlction  solely  for  the  pur- 
pose of  attendine  a  federal  court,  was  not  void, 
but  merely  voidable,  and  hence  an  order  setting 
aside  such  service  is  not  necessarily  a  final  ap- 
pealable order;  so  that  mandamus  hes  to  review 
such  order. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |{  8, 10, 11, 16-34 ;   Dec.  Dig.  §  8.*] 

2.  PbOCESB  (i   113*)— SeBVICE— EXEKPTION. 

The  privilege  of  exemption  from  service 
while  in  the  jurisdiction  to  attend  another  court 
does  not  depend  upon  statute,  so  that  such  ex- 
emption is  not  affected  by  Pub.  Acts  1905,  No. 
76,  permitting  an  action  to  recover  a  debt,  etc., 
to  be  commenced  by  filing  a  declaration,  with  a 
rule  requiring  defendant  to  plead  attached,  and 
serving  a  copy  of  the  declaration  and  notice  up- 
on defendant,  and  providing  that  such  mode  of 
commencing  an  action  may  be  adopted  against 
any  person  "whether  privileged  from  arrest  or 
not" 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  i  141;   Dec  Dig.  i  113.*] 

Petition  for  mandamus  by  Jennie  Coats- 
worth  against  P.  J.  M.  Hally,  Wayne  Circuit 
Judge,  to  set  aside  an  order  setting  aside 
service  of  the  declaration.    Writ  denied. 

Argued  before  STEERE,  C.  J.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  STONE, 
OSTRANDER,  and  BIRD,  JJ. 

Francis  H.  Warren  and  M.  J.  Lehman  & 
Sons,  all  of  Detroit  for  relator.  Devine  & 
Snyder,  of  Detroit  for  respondent 

OSTRANDER,  J.  [1]  Relator  filed  her  dec- 
laration, entered  a  rule  to  plead,  and  caus- 
ed the  declaration  to  be  served  on  one  George 
Jasperson,  the  defendant  named  in  the  dec- 
laration. The  defendant  moved  for  an  order 
setting  aside  the  service  of  the  declaration 
for  the  reason  that  he  was  a  resident  bf 
Canada,  and  at  the  time  the  declaration  was 
served  was  within  the  Jurisdiction  of  the 
court  for  the  purpose  of  attendance  upon  the 
federal  court  in  a  proceeding  therein,  to 
which  proceeding  he  and  relator  were  par- 
ties, and  in  which  he  was  called  and  gave 
testimony  as  a  witness.  An  order  setting 
aside  the  service  of  the  declaration  was  en- 
tered, and  relator  seeks  here  a  writ  of  man- 
damus to  set  aside  such  order.  The  matter 
receives  consideration  in  this  court  because 
the  court  below  refused  to  retain  jurisdiction 
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of  tbe  canae,  and  because,  farther,  the  order 
setting  aside  the  service  of  the  declaration  la 
not,  necessarily,  a  final  order,  reviewable  on 
error.  That  is  to  say,  proper  occasion  pre- 
sented, service  of  the  declaration  may  stiU  b« 
made,  and  the  service  which  was  made  Is  not 
void,  but  la  voidable.  Watson  ▼.  Judge,  40 
Mich.  729. 

[2]  Relator  relies  upon  a  statute,  found  In 
the  Revised  Statutes  of  1846,  and  since  and 
now  a  part  of  the  statute  law  of  the  state, 
last  found  with  an  amendment  not  here  ma- 
terial in  Act  No.  76,  Public  Acts  of  1905.  The 
section  reads:  "Actions  brought  for  the  re- 
covery of  any  debt,  or  for  damages  only,  may 
be  commenced,  either:  1.  By  original  writ; 
or,  2.  By  fOlng  in  tbe  office  of  one  of  the 
clerks  of  the  court  a  declaration,  to  which 
is  attached,  or  upon  which  is  indorsed,  a 
rule  requiring  the  defendant  to  plead  to  such 
declaration  within  fifteen  days  after  the  serv- 
ice of  a  copy  thereof  and  notice  of  such  rule, 
and  serving  a  copy  of  such  declaration,  and 
notice  of  such  rule  personally  on  the  de- 
fendant; which  mode  of  commencing  an  ac- 
tion may  be  adopted  against  any  person, 
whether  privileged  from  arrest  or  not"  It 
is  said  that,  properly  interpreted,  this  section 
denies  to  the  defendant  the  privilege  be  as- 
serts. It  would  seem  that  the  contention  of 
relator  is  answered  by  the  decisions  of  this 
court  in  Mitchell  v.  Circuit  Judge,  K3  Mich. 
641,  19  N.  W.  176;  Letherby  v.  Shaver,  73 
Mich.  500,  41  N.  W.  677;  Jacobson  v.  Cir- 
cuit Judge,  76  Mich.  234,  42  N.  W.  UIO; 
Cofrode  v.  Circuit  Judge,  79  Mich.  849, 44  N. 
W.  623,  7L.B.A.611;  HofTman  v.  Bay  Qrcuit 
Judge,  113  Mich.  Ul,  71 N.  W.  480,  38  L.  R.  A. 
663,  67  Am.  St  Rep.  468,  unless,  as  is  contend- 
ed, the  bar  and  courts  of  this  state  have  not 
heretofore  discovered  the  real  significance  of 
the  concluding  phrase  of  the  statute.  But  in 
holding,  as  several  times  it  has  been  held, 
that  the  privilege  relied  upon  does  not  de- 
pend upon  statute,  and  that  the  statute  privi- 
lege from  arrest  does  not  exclude  the  com- 
mon-law privilege  of  exemption  from  serv- 
ice of  process  in  cases  like  this,  the  present 
contention  of  relator  has  been  clearly  an- 
swered. 

The  writ  is  denied.  Defendant  Jasperson 
will  recover  bU  costs  from  the  relator. 


QUIOLET  et  ox  t.  WOLF. 
(Supreme  Court  of  Michigan.     Nov.  8,  191&) 

MOBTOAOXS  (f  415*)— GOHSiraBATION— Vaud- 
ITT. 

Complainant,  being  heavily  in  debt  to  a 
corporation,  gave  to  it  certain  mortgages  ex- 
ecuted by  himself  and  wife,  to  be  held  as  se- 
curily  for  money  to  be  obtained  by  it  on  in- 
dorsements by  its  directors.  These  mortgages 
were  subsequently  assigned  to  defendant,  to 
be  held  for  the  same  purpose.  A  receiver  sub- 
sequently appointed  for  tbe  corporation  paid 
off  all  its  debts.  Complainant's  wife  brought 
suit  to  set  aside  the  mortgages,  and  complain- 


ant himself  attempted  to  acquire  all  tbe  pre- 
ferred stock  of  the  corporation,  wbidi  alone 
could  claim  rights  in  the  mortgages,  and  gave 
defendant's  brother  a  mortgage  for  $1,600  with 
which  to  get  in  the  last  60  shares.  Twenty 
shares  were  obtained,  but  the  other  30  could 
not  then  be  had,  whereupon  defendant  and  his 
brother  guaranteed  complainants  a  decree  set- 
ting aside  the  mortgages  to  the  corporation, 
ana  against  any  Uabihty  on  the  oatstanrfing 
preferred  stock.  Held,  that,  defendant  havins 
advanced  money,  held  by  him  as  trristee  for 
other  parties,  to  pay  off  the  $1,600,  taking  an- 
other mortgage  from  complainants  as  security, 
complainants  could  not  enjoin  its  foredosure 
by  asserting  that  the  $1,600  mortgage  was  in- 
valid because  of  defendant's  inconsistent  pos- 
dons  as  bolder  in  trust  of  the  mortgages  giv- 
en to  the  corporation,  and  as  guarantor  to 
complainants  against  liability  on  fiiem. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  U  1210-1224;    Dec.  Dig.  i  415.»] 

Appeal  from  Circuit  Court  Kent  County, 
in  Chancery;   William  B.  Brown,  Judge. 

Bill  by  John  F.  Qnlgley  and  wife  against 
Gustave  A.  Wolf.  Decree  for  defendant,  and 
complainants  appeaL    Affirmed. 

John  F.  Quigley,  being  indebted  to  the  J. 
F.  Quigley  Lumber  &  Land  Company,  with 
his  wife  gave  the  company,  among  otber  se- 
curities, two  mortgages  for  $8,000  and  $6,000 
to  secure  money  to  be  borrowed  on  Indorse- 
ments of  the  directors.  These  were  sub- 
sequently assigned  to  defendant  to  be  beld 
for  the  same  purpose.  Subsequently  the 
corporation  became  Insolvent,  and  was  placed 
in  the  hands  of  a  receiver,  who  paid  off  all 
its  creditors  without  having  recourse  to  the 
two  mortgages,  whereupon  Mirs.  Quigley 
brought  suit  for  the  cancellation  of  them, 
claiming  misrepresentation  as  to  the  par- 
poses  for  which  they  were  to  be  used.  There 
was  also  some  question  whether  in  any  event 
the  preferred  stock  of  the  company,  of  which 
$26,000  was  outstanding,  was  not  ratltled  to 
the  benefit  of  them. 

Argued  before  STEERE,  C.  J.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 

Charles  E.  Ward,  of  Grand  Rapids,  for 
appellants.  Gustave  A.  Wolf  and  Myron  H. 
Walker,  both  of  Grand  Rapids,  for  appeUe& 

MOORE,  J.  On  April  11,  1908,  the  com- 
plainants made  a  mortgage  on  certain  real 
estate,  running  to  the  defendant  Daring  tbe 
summer  of  1911,  tbe  defendant  commenced  to 
foreclose  said  mortgage  by  newspaper  ad- 
vertisement The  bill  of  complaint  in  this 
case  was  filed  July  6, 1911.  It  is  a  sworn  bill 
of  complaint  In  It  Is  averred  that  defend- 
ant was,  on  and  before  January  31,  1908,  the 
legal  adviser  of  complainants,  and  represent- 
ed to  them  that  it  was  Important  for  them  to 
acquire  certain  stock  in  tbe  J.  F.  Quigley 
Lumber  &  Land  Company,  and  that  defend- 
ant undertook  to  procure  said  stock,  if  com- 
plainants would  execute  to  David  Wolf,  a 
brother  of  the  defendant,  the  mortgage  here- 
inafter described. 
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The  bOl  of  complaint  proceeds  as  follows: 
"That  In  order  to  carry  oat  said  arrangement 
and  comply  with  the  said  advice  so  given 
them  by  said  defendant,  they,  at  some  time 
in  the  early  part  of  the  year  1908,  the  exact 
date  of  wbldi  they  are  nnable  to  give,  at  the 
request  and  Instance  of  said  defendant,  sign- 
ed a  mortgage  for  the  snm  of  $3,000,  covering 
the  land  hereinbefore  described,  and  execut- 
ed a  note  for  the  said  snm  of  $3,000,  which 
note  represented  the  said  indebtedness  which 
said  mortgage  was  given  to  secure,  and  that 
the  said  mortgage,  after  being  so  ezecnted, 
was  left  with  the  said  defendant.  That  at 
the  time  said  mortgage  was  made  and  so 
left  with  said  defendant,  the  agr^ment  and 
arrangement  therefor  was,  by  the  said  de- 
fendant, reduced  to  writing  and  signed  by 
him,  and  said  wrljlng  was  delivered  to  your 
orators  and  the  same  is  now  in  their  posses- 
sion ready  to  be  produced  and  proved  as  this 
honorable  court  shall  direct.  The  said  writ- 
ing tmly  and  correctly  recites  the  agreement 
then  made  between  your  orators  and  the  said 
defendant  in  regard  to  aaiA  mortgage,  and  is 
in  words  and  figures  as  follows:  'Grand 
Rapids,  Michigan,  January  31,  1908.  Receiv- 
ed of  John  F.  Qulgley  and  Flora  E.  Qulgley, 
a  certain  note  and  mortgage  bearing  even 
date  herewith,  made  by  them  to  David  Wolf 
on  lots  seven  (7)  and  eight  (8)  of  block  (II) 
Oakdale  Park  addition  to  the  city  of  Grand 
Rapids,  to  be  held  by  me  in  escrow  and  de- 
livered to  said  David  Wolf  by  me  on  recdpfi 
by  me  of  thirty  (30)  shares  of  preferred 
stock  in  the  J.  F.  Qulgley  Lumber  &  land 
Company,  issued  to  C.  R.  Hills,  represented 
by  certificate  No.  26;  ten  (10)  shares  of  pre- 
ferred stock  in  said  3.  F.  Qulgley  Lumber  & 
Land  Company,  issued  to  Elmer  E.  Dennis, 
represented  by  certificate  No.  28;  nine  (9) 
shares  of  preferred  stock  in  said  J.  F.  Qulgley 
Lumber  &  Land  Co.,  Issued  to  AMn  E.  Dennis, 
represented  by  certificate  No.  29 ;  and  one  (1) 
share  of  preferred  stock  in  said  J.  F.  Qulgley 
Lumber  &  iLand  Company,  represented  by  cer- 
tificate No.  22  issued  to  Horace  L.  Foote,  all  of 
said  shares  of  stock  to  be  indorsed  in  blank 
by  the  owner  thereof  and  delivered  by  me  to 
said  Flora  E.  Qulgley  on  the  delivery  of 
said  mortgage  to  said  David  Wolf.  On  fail- 
ure by  me  to  receive  said  stock  within  ninety 
days  from  the  date  hereof  said  mortgage  is 
to  be  returned  by  me  to  said  John  F.  Qulgley 
and  Flora  E.  Qulgley  or  either  of  them.  O. 
A.  WoU.'  That  said  defendant  never  pro- 
cured the  certificates  of  stock  mentioned  and 
described  in  the  receipt  so  delivered  by  him 
to  your  orators.  •  •  •  That  the  said  de- 
fendant, contrary  to  the  rights  of  your  ora- 
tors, and  without  their  consent,  on,  to  wit,  the 
llth  day  of  April,  1908,  recorded  said  mort- 
gage In  the  ofilce  of  the  register  of  deeds  for 
the  county  of  Kent ;  that  by  an  examination 
of  the  record  of  said  mortgage  it  appears 
to  bear  date  April  11,  1908,  and  to  ran  to  the 
said  defendant,  but  your  orators  show  that 
the  said  laortgage  is  the  same  and  none  other 


than  the  one  described  In  said  recdpt  so  exe> 
cnted  and  delivered  to  your  orators  by  the 
said  defendant  •  •  •  That  notwith- 
standing the  agreement  and  arrangement 
hereinbefore  set  forth  between  your  orators 
and  said  defendant,  and  contrary  to  the 
rights  and  equities  of  your  orators,  tlie  said 
defendant  has  advertised  and  given  out  that 
default  has  been  made  in  the  conditions  of 
said  mortgage;  that  on  March  30,  1911, 
there  was  due  from  your  orators  to  him  upon 
said  mortgage  the  sum  of  $3,574,  and  has 
caused  to  be  published  in  the  Grand  Rapids 
Chronicle,  a  newspaper  published  at  Grand 
Rapids,  Mich.,  and  circulating  in  the  county 
of  Kent  and  elsewhere,  a  notice  of  mortgage 
foreclosure  sale,    •    •    • » 

The  prayer  of  the  bUl  of  complaint  is: 
"(a)  That  a  temporary  injunction  be  issued 
out  of  this  honorable  court,  restraining  the 
said  defendant  from  selling  or  attempting  to 
sell  the  land  mentioned  in  this  bill  of  com- 
plaint at  the  time  stated  in  said  notice  of 
sale,  or  at  any  other  time,  (b)  That  at  the 
final  bearing  of  this  cause  said  injunction  be 
made  permanent  (c)  That  the  said  defend- 
ant may  be  required,  by  the  decree  of  this 
court,  to  discharge  said  mortgage  of  record 
and  deliver  the  same,  together  with  said 
note,  to  your  orators,  (d)  That  yoar  orators 
have  such  other  and  further  reUef  in  -the 
premises  as  shall  be  agreeable  to  equity  and 
good  conscience,  (e)  That  appropriate  pro- 
cess issue  herein.  John  F.  Qnlgley,  Flora  E. 
Qulgley,  Complalnapts." 

The  defendant  filed  an  answer  in  the  na- 
ture of  a  cross-bill,  in  which  be  avers  that 
in  the  negotiation  for  the  stock  mentioned 
in  the  bill  of  complaint,  the  agreement  to 
procure  the  same  was  made  with  David 
Wolf,  and  not  defendant;  that  d^endant 
was  acting  as  the  legal  adviser  of  David 
Wolf,  and  not  for  the  complainants;  that 
the  mortgage  to  which  the  paper  dated  Jan- 
uary 81, 1908,  set  out  in  the  bill  of  complaint 
refers,  was  a  mortgage  for  $1,500,  running  to 
David  Wolf,  and  was  not  the  mortgage  defend- 
ant was  foreclosing.  We  now  quote  from  the 
answer  and  cross-bill:  "Defendant  denies 
the  allegations  of  paragraph  6  of  said  bill. 
The  consideration  for  the  $3,0(X)  mortgage 
dated  April  11,  1908,  was  the  payment  by  de- 
fendant at  complainants'  request  of  the  $1,- 
600  note  and  mortgage  of  January  81,  1908, 
held  by  David  Wolf,  and  the  further  ad- 
vance and  credit  at  their  request  by  defend- 
ant to  complainants  of  money  and  money's 
worth  to  the  additional  amount  of  $1,500. 
And  that  the  $3,000  consideration  for  the 
mortgage  of  April  11,  1908,  was  derived  from 
and  charged  up  to  trust  fonds  in  the  bands 
of  defendant  not  his  own,  as  complainants 
well  knew  at  the  time.  Defendant  denies 
the  allegations  of  paragraph  6  of  said  bill. 
The  stock  agreed  to  be  procured  was  procur- 
ed for  them  by  David  Wolf  at  the  time  of 
the  execution  of  the  $1,500  mortgage  to  him. 
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Defendant  denies  the  allegations  of  para- 
graph 7  of  said  bilL  That  complainants  well 
knew  that  the  mortgages  of  January  31, 1908, 
and  of  April  11,  1908,  represent  different 
transactions,  and  that  the  latter  mortgage 
represents  the  full  consideration  of  $3,000 
to  the  parties  thereto.  •  •  •  And  this 
defendant,  further  answering  and  claiming 
the  benefit  of  a  cross-bill,  says:  That  on  or 
about  April  11,  1908,  said  John  F.  Quigley 
and  Flora  B.  Qnlgley  did  make  and  execute 
under  their  hands  and  deliver  to  defendant 
their  one  certain  promissory  note  dated  the 
11th  day  of  AprU,  1908,  and  thereby,  for 
value  received  as  hereinbefore  set  forth, 
promised  to  pay  to  him  the  snm  of  $3,000  on 
or  before  five  years  after  date  thereof  with 
interest  at  7  per  cent,  payable  semiannually. 
*  *  *  Xhat  said  mortgage  contains  a  cove- 
nant and  agreement  that,  should  default  be 
made  in  the  payment  of  the  interest,  or  any 
part  thereof,  when  payable,  and  should  the 
same  remain  unpaid  for  30  days,  then  the 
principal  sum  with  all  arrearages  of  inter- 
est should,  at  the  option  of  the  mortgagee, 
become  payable  immediately,  although  the 
period  limited  for  payment  thereof  should 
not  then  have  expired.  That  the  execution 
of  said  mortgage  was,  on  April  11, 1908,  duly 
acknowledged  by  the  said  John  F.  and  Flora 
E.  Quigley  before  a  notary  public  duly  an- 
thorized  to  take  such  acknowledgment;  the 
certificate  of  such  acknowledgment  being  duly 
indorsed  on  said  mortgage.  •  *  *  Defend- 
ant further  shows  that,  as  he  believes  and 
charges,  this  bill  herein  is  not  filed  by  com- 
plainants in  good  faith,  but  la  without  mer- 
it, and  without  any  legal  or  equitable  basis 
therefor  in  fact,  as  they  well  know.  That 
the  injunction  herein  was  sued  out  reckless- 
ly, and  with  the  malicious  intent  to  cause  de- 
fendant unnecessary  delay  and  expense  In 
the  collection  of  said  $3,000  mortgage,  and 
to  injure  him  personally.  That  defendant 
has  been  promised  time  and  again  payment 
of  the  interest,  and  also  has  been  promised 
payment  of  the  principal,  of  said  $3,000* 
mortgage.  That  no  question  whatever  has' 
ever  been  raised  about  the  validity  of  the 
mortgage  to  the  full  amount  until  defendant 
gave  notice  of  his  intent  to  foreclose,  and 
then  the  present  defense  stated  in  the  bill 
was,  as  defendant  verily  believes  and  charg- 
es, trumped  up."  The  prayer  is  for  affirma- 
tive relief. 

The  case  was  put  at  issue  and  tried  in  open 
court  at  such  length  that  the  printed  record 
contains  nearly  500  pages.  The  trial  Judge 
made  a  decree,  in  wlilch  appears  the  fol- 
lowing: 

"(1)  That  the  $3,000  note  and  mortgage 
mentioned  in  the  original  bill,  which  are 
dated  April  11,  1908,  running  to  the  defend- 
ant, G.  A.  Wolf,  were  given  in  consideration 
of  the  payment  by  the  defendant,  G.  A.  Wolf, 
of  $3,000  in  money  and  money's  worth  to  and 
for  the  use  and  benefit  of  the  complainants 


as  hereinafter  stated,  and  were  not  given  for 
the  consideration  and  upon  the  oondittons  al- 
lied in  said  bill. 

"(9  That  the  receipt  and  agreement  sign- 
ed by  the  defendant,  O.  A.  WoU^  set  forth  in 
paragraidi  6  of  said  original  blU,  refos  to  a 
prior  mortgage  of  $1,500,  dated  Janoary  31, 
1908,  running  to  David  Wolf,  and  doea  not 
refer  in  any  manner  to  the  $3,000  note  and 
mortgage. 

"The  said  agreement  was  aapaseded  by 
other  agreements  subsequently  executed  be- 
tween the  parties,  t>eing  Exhibits  Nos.  18 
and  22,  inclusive,  of  all  of  which  oonaplaln- 
ants  had  full  knowledge. 

"Said  $1,600  mortgage  to  said  David  Wolf 
was  recorded  on  April  3,  1908,  at  which 
date  at  the  latest  it  became  and  was  an  ab- 
solute and  unconditional  obligation  from  said 
complainants  to  said  David  Wolf. 

"(3)  That  on  AprU  11,  1908,  the  defoidant, 
G.  A.  Wolf,  at  the  request  of  complainants, 
took  up  and  paid  to  said  David  Wolf  said 
$1,500  note  and  mortgage,  and  said  Darid 
Wolf  discharged  the  sums  of  record  on  the 
same  date ;  and  the  said  G.  A.  Wolf,  at  the 
complainants'  request  and  on  the  same  date, 
also  took  up  and  paid  '  another  note  and 
mortgage  given  by  the  complainants  on  lot 
22,  Nagele's  addition,  on  which  there  was 
due  $467,  and  at  the  same  time  gave  them 
money  and  credit  for  the  balance  of  $3,000, 
a  full  statemoit  of  the  amount  of  which  said 
$3,000  mortgage  and  the  consideratloo  is  as 
follows: 

David  Wolf  BoU  and  mortgage  paid  br  di^ 

fendant  at  eomplainanta'  reiiaeat tlJSMtt 

Intareat,  ate MM 

Quigley  mortgage  on  lot  SI,  Nagele'a  addi- 
tion, paid  b7  defendant  at  oomplalnanta' 

request 4C7  M 

Certlflcate  of  depoatt tSSO  00 

CerUficaU  of  depoalt ISt  IT 

Delivered  to  eomplainanta  by  defendant —      nt  tT 
Credit  aa  agreed  on   account  o(  eomplain- 
anta, owing  to  defendant UTS 

Check  ot  a.  A.  Wolf  to  complainant  J.  F. 
Qnlgley   for   balanea R  4S 

ROUM 

"The  money  for  the  above  amounts,  aggre- 
gating $3,000,  for  which  said  mortgage  was 
given,  was  a  loan  to  complainants  from  trust 
funds  held  by  G.  A.  Wolf,  as  trustee,  for  and 
belonging  to  the  estate  of  his  mother,  who 
was  deceased,  and  the  Income  of  which  be- 
longed to  his  father,  and  who  Is  still  living, 
of  which  the  complainants  had  notice  and 
knowledge;  and  the  same  was  at  the  time 
charged  by  defendant  in  his  account  with 
said  trust  as  a  loan  to  complainants. 

"That  the  securities  were  marked  by  de- 
fendant as  belonging  to  his  mother's  estate, 
and  were  kept  by  him  in  a  separate  dravrer 
in  his  safe,  used  only  for  the  securities  of 
her  estate,  and  defendant  kept  an  acconnt 
on  his  books  with  his  mother's  estate  hi 
which  this  transaction  appears,  and  he  made 
an  annual  rep^jr^  tg^bla  father,  ahowlng  tbe 
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Becmltles  belonging  to  tbe  estate  and  the 
Income  therefrom,  which  report  Inclnded  this 
13,000  mortgage  and  accrued  interest 

"(B)  niat  the  defendant  practiced  no  de- 
ception apoD  complainants,  and  that  they 
were  fully  cognizant  of  the  facts  In  connec- 
tion with  said  ^,000  mortgage  and  the  con- 
sideration thereof,  and  voluntarily  executed 
the  same  to  secure  the  moneys  advanced  and 
used  for  their  benefit  as  above  stated." 

Then  followed  the  usual  decree  of  fore- 
closure. The  complainants  bring  the  case 
here  by  appeaL 

The  record  shows  that  In  making  certain 
statements  In  this  sworn  bill  of  complaint 
the  complainant  John  F.  Qolgley  is  certainly 
▼ery  reckless.  His  own  proofs  show  beyond 
any  question  that  the  paper  set  out  In  hla 
bill  of  complaint  did  not  refer,  as  he  states, 
to  the  $3,000  mortgage  which  was  In  process 
of  foreclosure,  but  did  refer  to  a  $1,600  mort- 
gage, which  at  the  time  the  $3,000  mortgage 
was  given  was  discharged  of  record,  and  was 
delivered  to  Mr.  Qnlgley  and  produced  by 
him  upon  the  trial.  It  Is  said  In  his  behalf 
that  he  was  111  when  the  transactions  re- 
ferred to  In  his  complaint  occurred,  and  that 
be  had  forgotten  what  happened.  The  situ- 
ation disclosed  by  the  record  hardly  Justifies 
this  claim,  and  certainly  if  before  filing  this 
bill  of  complaint  tbe  records  in  the  office  of 
the  register  of  deeds  had  been  examined, 
they  would  have  shown  the  falsity  of  the 
averments.  There  did,  however,  arise  upon 
the  trial  of  the  case  grave  questions  growing 
out  of  certain  documentary  evidence  in  the 
case,  to  some  of  which  documents  reference 
Is  made  in  the  decree  rendered  in  the  court 
below. 

It  is  claimed  on  the  part  of  defendant  that 
David  Wolf  procured  20  shares  of  stock  un- 
der the  agreement  made  In  January,  1908, 
but  that  it  was  found  in  February  that  he 
could  not  get  the  balance  of  it  because  of 
litigatlou  which  had  arisen  between  one  Hills 
and  the  Dennis  brothers,  who  were  the  hold- 
ers of  the  stock,  and  that  to  take  care  of  any 
possible  trouble  arising  out  of  the  failure  to 
procure  the  balance  of  the  stock  other  pa- 
pers, reading  as  follows,  were  executed,  dat- 
ed as  of  the  same  date  as  the  prior  pa-pei, 
and  that  they  were  to  stand  in  the  place  of  It 

"Grand  Bapids,  Mich.  Jan.  31,  1908.  Re- 
ceired  of  John  F.  and  Flora  B.  Qnlgley  one 
note  and  mortgage  for  $1,500,  being  payment 
is  full  for  the  20  shares  of  preferred  stock 
ot  the  John  F.  Quigley  Lumber  &  Land  Co., 
Issued  to  Dennis  Bros,  and  Foote.  And  we 
also  guarantee  that  Flora  B.  Qnlgley  shall 
recover  a  decree  in  her  chancery  suit  against 
said  company  and  O.  A.  Wolf,  Trustee,  for 
tbe  discharge  of  the  two  mortgages  held  by 
said  trustee;  and  we  also  guarantee  that  if 
liability  is  established  and  collection  made 
on  account  of  the  SO  shares  of  preferred 
stock  in  said  company  issued  to  O.  K.  Hills, 


either  against  said  company  or  Jidui  F.  and 
Flora  E.  Quigley,  that  we  will  save  them 
harmless  from  such  payment  up  to  the  amount 
of  $1,000.  And  if  David  Wolf  is  not  held 
liable  on  account  of  any  other  indemnity  he 
has  signed  on  account  of  said  HUls  stock, 
then  we  will  save  said  parties  harmless  from 
such  payment  up  to  the  amount  of  $1,500. 
David   Wolf.    G.  A.  Wolf." 

"Grand  Rapids.  Mich.  Jan.  31,  1908.  I 
hereby  agree  in  consideration  of  the  con- 
tract this  day  made  with  David  and  G.  A. 
Wolf  that  if  any  liability  arises  thereunder 
against  them  in  excess  of  fifteen  hundred 
dollars,  th.".t  I  will  make  the  same  good  to 
them  to  an  amount  not  exceeding  five  hun- 
dred dollars,  additional.    John  F.  Quigley." 

Counsel  for  complainant  argue  with  great 
earnestness  that  these  papers  disclose  a  situ- 
ation that  should  not  only  void  the  $1,500 
mortgage,  but  the  $3,000  mortgage  as  well. 
This  claim  Is  based  upon  the  fact  that  when 
tbe  guaranty  agreement,  so  called,  was  made, 
Mr.  G.  A.  Wolf,  as  trustee,  was  a  party  to  the 
suit  mentioned  therein,  and  that  the  agree- 
ment was  void  because  against  public  policy. 
It  la  the  claim  of  defendant  that  the  agree- 
ment was  not  illegal  because  he  did  not  rep- 
resent the  stockholders  in  the  litigation ;  that 
his  answer  disclosed  that  he  was  a  mere 
stakeholder;  that  the  stockholders  were 
represented  by  the  receiver,  who  had  put  In 
an  answer,  and  was  represented  by  a  solicit- 
or, and  that  defendant  was  a  mere  stake- 
holder, and  his  conduct  would,  in  no  way. 
Influence  the  decree  that  would  be  rendered. 
He  claims,  further,  that  as  trustee  he  had  no  > 
interest  in  the  litigation  because  the  trust 
had  been  completed.  We  quote  from  hia 
brief:  "We  desire  to  emphasize  the  fact  that 
defendant  was  not  in  law  or  fact  any  longer 
a  trustee  at  the  time  the  agreements  In  ques- 
tion were  made  in  February,  1908,  but  was 
In  the  position  of  a  mere  stakeholder.  His 
appointment  was  for  a  special  purxx>se  only, 
to  secure  certain  Indorsers  or  guarantors. 
The  trust  Instrument  states  the  specific  pur- 
pose: "To  secure  the  following  directors 
•  •  *  for  th^  Indorsement  or  guaranty 
of  a  certain  note  •  •  *  which  may  be 
made  within  one  year.'  And  this  agreement 
provided  that  when  the  notes  were  paid,  the 
securities  'shall  be  reassigned  by  said  trus- 
tee to  said  company.'  When  defendant  on 
June  25,  1907,  paid  the  bank  the  $2,350,  the 
balance  due  it,  and  thereby  completely  execut- 
ed the  purpose  of  the  trust,  he  became  a 
mere  stakeholder  for  Mr.  Miller,  the  receiver, 
who  was  the  company's  sole  legal  representa- 
tive. As  Judge  Hatch  testified:  1  certainly 
understood  that  the  order  by  which  Fred.  C. 
Miller  was  appointed  receiver  carried  with 
it  the  right  to  all  of  the  assets  of  the  com- 
pany. •  ♦  •  As  a  matter  of  fact  I  knew 
that  an  assignment  of  those  mortgages  had 
been  made  to  the  trustee  prior  to  the  appoint- 
ment of  the  receiver.    I  sapppse^-^rhatever 
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equity  or  rights  the  company  bad  In  the  re- 
assignment of  those  mortgages  back  to  the 
company  was  conveyed  to  Mr.  Miller  by  the 
order  appointing  him  receiver.'  In  addition 
to  the  anthoiltles  we  have  dted,  showing 
that  on  the  performance  of  the  defendant's 
trust  the  title  to  the  securities  at  once  passed 
by  operation  of  law,  we  dte  further:  Selden 
V.  Vermllya,  8  N.  Y.  525,  where  It  is  held: 
'A  trust  to  sell  real  estate  for  the  payment 
of  debts  ceases  when  the  debts  are  In  any 
mode  paid  or  discharged.'  And  in  Salomon 
V.  Stemfeld  [102  N.  Y.  6651,  7  N.  E.  47,  It  Is 
held:  The  purpose  for  which  a  trust  was 
created  having  ceased,  the  trust  itself  ceases, 
and  the  property  reverts  to  the  creator  of 
the  trust'  In  Brillhart  v.  Idish,  99  Md.  447 
[68  Atl.  28],  it  is  held:  'The  legal  estate  of 
a  trustee  under  a  volimtary  deed  of  trust 
does  not  last  longer  than  is  necessary  to  ef- 
fect the  objects  of  the  trust,  and  when  these 
objects  have  been  accomplished  the  trust  is 
at  an  end.'  In  1  Perry  on  Trusts,  i  312,  it 
is  said:  'Although  a  legal  estate  may  be  lim- 
ited to  a  trustee  to  the  fullest  extent,  as  to 
him  and  his  heirs,  yet  It  shall  not  be  carried 
further  than  the  execution  of  the  trust  neces- 
sarily requires.'  And  in  Doe,  etc.,  v.  Consl- 
dlne,  6  Wall.  458  [18  L.  Ed.  8691,  it  U  sUted: 
'It  is  equally  well  settled  that  where  no  In- 
tention to  the  contrary  appears,  the  language 
used  In  creating  the  estate  will  be  limited 
and  restrained  to  the  purposes  of  its  crea- 
tion. And  when  they  are  satisfied,  the  estate 
of  the  trustee  ceases  to  exist,  and  his  title 
becomes  extinct  The  extent  and  duration 
of  the  estate  are  measured  by  the  objects  of 
its  creation.'  It  is  dear  that  the  receiver 
was  the  only  i>erson  who  could  claim  title 
to  the  mortgages  If  they  belonged  to  the  com- 
pany, and  at  this  time  he  was  asserting  this 
claim  by  his  answer  and  cross-bill  In  Mrs. 
Qulgley's  suit  It  is  an  elementary  principle 
that  the  receiver  of  an  insolvent  corporation 
represents  the  stockholders  as  well  as  the 
creditors.  The  syllabus  in  Franklin  Nat  Bk. 
V.  Whitehead,  149  Ind.  562  [49  N.  E.  692,  39 
L.  R.  A.  725,  63  Am.  St  Rep.  302],  states: 
'A  receiver  of  an  Insolvent  corporation  repre- 
sents the  creditors  as  well  as  the  stockhold- 
ers, and  holds  the  property  for  the  benefit 
of  both,  and,  as  trustee  for  creditors,  can 
maintain  and  defend  actions  which  the  cor- 
poration could  not'  And  in  Hays  v.  Pierson, 
58  AtL  728,1  it  Is  held:  'While  a  receiver  of 
a  corporation  is  the  representative  of  credit- 
ors, he  is  also  the  representative  of  the  cor- 
poration and  of  its  stockholders,  and  may 
Inquire  into  actions  of  the  directors  to  the 
same  extent  that  stockholders  might  do.' 
See,  also.  First  Nat  Bk.  v.  Bamum  W.  &  I. 
Wks.,  60  Bflch.  487,  499  [27  N.  W.  6571.  It 
is  evident  from  the  trust  agreement  with 
defendant  and  the  circumstances  surrounding 
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It  that  it  was  intended  solely  for  fhe  benefit 
of  the  indorsers  thereby  secnredL  The  de- 
fendant therefore,  as  trustee  did  not  repre^ 
sent  stockholders ;  and  clearly  after  the  trust 
was  executed  he  owed  them  no  duty,  and  be 
could  not  then  act  for  them.  The  title  to 
the  trust  securities  had  immediately  passed 
to  the  legal  owners  thereof.  Still  no  act  was 
cottimltted,  or  even  dreamed  of,  tending  to  a 
breach  of  trust  Defendant  merely  stood  In- 
different between  the  claimants  awaiting  the 
determination  of  the  court  And  as  shown, 
his  trust  was  ended,  and  his  sisnins  the 
agreement  in  question  could  not  be,  and  was 
not  a  breach  of  trust" 

A  reading  of  the  record  satisfies  us  tbat  all 
the  parties  in  Interest  supposed  they  had  a 
right  to  do  just  what  was  done,  and  that  it 
was  to  the  advantage  of  the  complainants  In 
the  present  proceeding  to  have  It  done.  Un- 
der the  fitcts  disclosed  by  the  record  we  do 
not  need  to  decide  this  feature  of  the  con- 
troversy. Mr.  David  Wolf  is  not  made  a 
party  to  this  proceeding.  A  decree  later  was 
entered  in  the  case  then  pending  as  bad  been 
guaranteed.  It  still  stands.  After  It  was 
entered  at  the  request  of  Mr.Qnigley,  Gns- 
tave  A.  Wolf  paid  David  Wolf  the  $1,500 
mortgage.  It  was  paid  oat  of  funds  In  the 
hands  of  Mr.  Wolf  belonging  to  the  estate 
of  his  mother,  the  income  of  which  belonged 
to  his  father,  and  these  facts  were  known  to 
Mr.  Qulgley.  An  accounting  was  also  had 
between  Mr,  Qustave  A.  Wolf  and  the  Quig- 
leys,  and  the  state  of  the  account  was  agreed 
upon,  and  with  full  knowledge  of  the  situa- 
tion the  ^,000  mortgage  was  given.  In  this 
connection  language  used  by  Judge  Severens, 
in  Buchanan  et  aL  v.  Drovers*  National  Bank 
of  Chicago,  56  Fed.  223,  5  C  C.  A.  83.  is 
pertinent:  "It  is  very  doubtful  wbetfaer,  as- 
suming that  the  business  was  malum  pro- 
hibitnm,  the  mere  knowledge  that  the  pro- 
ceeds of  the  note  were  intended  to  be  used 
therein  would  render  the  note  discounted 
void,  if  the  bank  did  not  co-operate  In  the 
use  of  the  money.  Sortwell  v.  Hughes,  1 
Curt  244  [Fed.  Cas.  No.  13,1771;  Webster 
V.  Munger,  8  Gray  [Mass.]  587.  But  here  the 
business  connected  with  the  giving  of  the 
first  note  and  the  use  of  the  money  realized 
thereon  had  transpired.  The  giving  of  the 
new  note  to  raise  money  to  pay  off  the  earlier 
one  did  not  promote  the  Illegal  businesB,  as- 
suming it  to  have  been  such,  but  was  a  trans- 
action quite  distinct  from  it  The  new  note, 
therefore,  was  not  void  by  reason  of  any  il- 
legality in  the  first  note.  Armstrong  v.  Toler, 
11  Wheat  258  [6  L.  Ed.  468] ;  McBlair  v. 
Glbbes,  17  How.  236  [15  U  Ed.  132] ;  Brooks 
V.  Martin,  2  WalL  70  [17  h.  Ed.  732} ;  PUnt- 
ers'  Bank  v.  Union  Bank,  16  Wall.  483  [21 
L.  Ed.  473].  In  Brooks  v.  Martin  the  parties 
had  been  engaged  as  partners  in  buying  and 
dealing  in  bounty  land  warrants,  in  violation 
of  a  statute  prohibiting  such  dealings,  the 
policy  of  which  was  to  jpcevrat  apldleca  to 
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whom  the  warrants  were  Issued  from  becom- 
ing the  victims  of  speculators.  The  defend- 
ant, who  had  become  possessed  of  a  large 
sum  of  money  In  the  prosecution  of  the  for- 
bidden business,  resisted  the  action  of  his 
partner  for  an  accounting  on  the  ground  of 
Illegality  In  the  cause  of  action ;  but  the  court 
refused  to  sustain  the  defense,  and  held  that 
as  the  Illegal  object  had  been  already  ac- 
complished, and  the  recovery  of  his  share  by 
the  plaintiff  would  not  aid  In  accomplishing 
any  object  In  violation  of  law,  the  defendant 
should  be  compelled  to  account  to  the  plain- 
tiff. In  Planters'  Bank  v.  Union  Bank  the 
'defendant  bad  sold  Confederate  bonds,  which 
had  been  sent  to  it  by  the  plaintiff  for  that 
purpose,  and  In  accounts  rendered  had  charg- 
ed itself  with  the  proceeda  In  a  suit  brought 
to  recover  therefor  the  defendant  set  up  the 
Illegality  of  selUng  the  bonds  as  a  defense. 
The  court  held  that  the  defense  did  not 
avail ;  that  while  it  would  have  been  a  good 
defense  to  a  purchaser  of  the  bond  in  a  suit 
for  the  price  thereof,  or  perhaps  to  the  de- 
f^dants  in  a  suit  by  the  plaintiff  to  recover 
-damages  for  a  failure  to  sell  as  directed,  yet 
that  whatever  mischief  there  was  In  the 
transaction  had  already  been  done,  and  there 
was  nothing  in  public  policy  to  be  affected 
by  the  action  of  the  court  in  granting  or  with- 
holding redress  on  other  grounds."  See,  also, 
Portsmouth  Brewing  C!o.  v.  Mudge,  68  N.  H. 
462,  44  Aa  600;  Boggess  ▼.  Lilly,  18  Tex. 
200. 

We  have  not  overlooked  the  Item  of  $460 
upon  which  counsel  place  much  stress,  though 
it  is  not  mentioned  In  the  bUl  of  complaint 
We  accept  defendant's  version  of  this  item, 
and  hold  it  was  intelligently  passed  upon  by 
the  parties  when  the  mortgage  was  given. 

The  decree  Is  afSrmed,  with  costs. 

BROOKE,  STONB,  KUHN,  and  BIRD,  JJ., 
concur.  STBERE,  G.  J.,  and  McAIiVAT 
«nd  OSTRAMOER,  JJ.,  concur  in  result 


TELDEAMP  v.  ERNST. 
<Supreme  Court  of  Michigan.     Nov.  8,  1913.) 

1.  Watibb  Ain>  Water  Conssxs  (S  118*)— 
SUBFACK  Watbs— OBSTBtrcnoN. 

Where  a  landowner  through  the  erection 
of  a  dam  tamed  all  the  surface  water  away 
from  his  lands,  some  of  which  they  bad  receiv- 
ed from  the  earliest  time,  and  much,  if  not  all, 
of  which  through  natural  channels  it  had  been 
burdened  with  for  more  than  seven  years,  so 
that  it  was  caused  to  flow  onto  the  land  of 
complainant,  the  latter  was  entitled  to  sue  to 
«ompel  the  removal  of  the  dam. 

[EM.  Note. — For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  {{  128-130;    Dec. 
Dig.  S  118.*] 

2.  Elkction  of  Rxmedhs  (|  3*)— Action  at 
Law— Suit  in  BQyrrr— Injttnction. 

That  complainant  bad  previously  instituted 
an  action  at  law  to  recover  damages  to  his 
land  by  the  construction  of  a  dam  on  defend- 
ant's land  obstructing  the  flow  of  surface  water 


did  not  constitute  such  an  election  of  remedies 
as  would  bar  complainant's  right  to  maintain  a 
subsequent  suit  to  enjoin  the  further  mainte- 
nance of  the  dam. 

[Ed.  Note. — ^For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  {§  3,  4 ;   Dec.  Dig.  S  3.*] 

3.  JunoitENT    (I    675*)  — Conclusiveness — 

Pabtzbs. 

Where  complainant  was  not  a  party  to  a 
prior  litigation  between  defendant  and  another 
with  reference  to  a  certain  dam  in  which  it  was 
agreed  that  the  damages  should  be  assessed  on 
the  theory  that  the  dam  constituted  a  perma- 
nent injury  to  the  soil  and  was  to  remam,  the 
fact  that  complainant  aided  the  plaintiff  in  such 
prior  litigation  in  securing  Judgment  did  not,  in 
any  wise,  bind  complainant  so  as  to  preclude 
him  from  subseqnentiy  suing  to  compel  a  re- 
moval of  the  dam. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  {{  1190,  1191,  1194;  Dec.  Dig.  J 
675.*] 

Appeal  from  Clrcait  Court,  Washtenaw 
County,  In  Chancery;  Edward  D.  Klnne, 
Judge. 

BUI  by  Charles  J.  Feldkamp  against  Chris- 
tian Ernst  Decree  for  complainant  and  de- 
fendant appeals.    Affirmed. 

The  following  is  the  map  referred  to  in 
the  opinion: 
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Argned  before  BTBBRE,  C.  J.,  and  MOOUE. 
McALVAY,  BEOOKB,  KUEIN,  STONB,  OS- 
TRANDER,  and  BIRD,  JJ. 

A.  J.  Waters,  of  Manchester,  for  appellant. 
Frank  A.  Stiveis,  of  Ann  Arbor,  for  appel- 
lee. 

BROOKE,  T.  The  bill  of  complaint  In  this 
canse  la  filed  for  the  purpose  of  securing  a 
mandatory  injunction,  compelling  defendant 
to  remove  an  artificial  dam  built  upon  his 
own  lands,  it  being  alleged  that  the  purpose 
and  efTect  of  said  dam  is  to  deflect  the  nat- 
ural course  of  surface  waters,  thus  casting 
them  upon  the  lands  of  one  ITinkbinder,  and 
thence  upon  the  premises  of  complainant 

A  map  Introduced  by  defendant,  the  ac- 
curacy of  which  is  questioned  by  complain- 
ant, will  yet  serve  to  indicate  the  relative 
positions  of  the  several  properties  involved 
and  the  elevation  of  the  lands  in  a  general 
way.  For  convenient  leferoice  we  publish 
it  herewith. 

A  glance  at  the  map  will  Indicate  that  the 
lands  of  defendant,  as  well  as  those  of  Hot- 
rum  and  Finkbinder,  slope  towards  the  north. 
The  surface  waters  collecting  upon  the  south- 
erly portion  of  all  the  properties  is  finally 
collected  through  natural  ways  upon  the 
northwest  comer  of  Hotmm's  lands,  imme- 
diately east  of  defendant's  line  and  south 
of  Finkbinder's.  At  that  point  the  ground 
seems  to  be  practically  level.  To  drain  this 
area,  Hotrum,  some  time  prior  to  the  year 
1898  (probably  1894),  ran  a  double  plow  fur- 
row. Indicated  on  the  map  as  "Hotrum 
Ditch."  This  farrow  did  not  extend  north 
to  the  line  between  Hotrum  and  Finkbinder, 
and,  it  is  claimed  by  complainant,  did  not  in 
the  slightest  degree  change  the  natural 
course  of  the  surface  waters.  Defendant  in- 
sists, however,  that  after  Hotrum  made  the 
ditch  in  question  the  waters  were  diverted  in 
a  northwesterly  direction  upon  his  lands,  in- 
stead of  going,  as  formerly,  in  a  northeaster- 
ly direction  upon  and  across  the  lands  of 
Finkbinder  and  onto  complainant's  lands. 
Defendant  therefore  in  1898  built  the  dam 
in  question.  It  is  variously  described  in  the 
record  as  a  structure  from  12  to  50  feet  in 
length  and  from  2^  to  5  feet  in  height. 
Some  time  after  the  completion  of  the  dam 
Finkbinder  commenced  a  suit  at  law  against 
defendant  Ernst  for  the  recovery  of  damages 
growing  out  of  the  alleged  wrongful  diver- 
sion of  the  waters  by  means  of  the  dam.  Up- 
on the  first  trial  of  this  suit  Finkbinder  re- 
covered a  judgment  against  Ernst,  which  was 
reversed  in  this  court  because  of  erroneous 
instructions  to  the  jury.  Finkbinder  v.  Ernst, 
126  Mich.  565,  85  N.  W.  1127.  A  second  trial 
again  resulted  in  a  judgment  against  defend- 
ant Ernst  in  the  sum  of  $176.  This  judg- 
ment against  defendant  Ernst  was  affirmed 
by  this  court  (Finkbinder  t.  Ernst,  135  Mich. 
226,  97  N.  W.  684,  100  N.  W.  180)  in  June, 
1904.    While  this  litigation  was  in  progress 


complainant  herein  had  also  eommenced  a 
suit  at'  law  against  Ernst,  which  was  not 
prosecuted,  and  was  finally  terminated  by  a 
default  judgment  against  complainant.  Aft- 
er the  termination  of  the  Finkbinder  litiga- 
tion complainant  demanded  that  Ernst  re- 
move the  dam.  This  being  refused,  he  filed 
his  bill  of  complaint  in  August,  19(K>.  Upcm 
the  hearing,  which  did  not  occnr  ontll  1912, 
each  party  to  the  controversy  swore  14  wit- 
nesses. These  witnesses  were  examined, 
cross-examined,  and  re-examined  at  great 
length  by  able  counsel  upon  both  sides.  The 
record  Is  further  augmented  by  the  Introdoe- 
tlon  of  certain  evidence  taken  In  the  law 
case  of  Finkbinder  v.  Ernst 

The  learned  circuit  judge  who  tried  the 
case,  and  who,  from  his  long  residence  and 
official  activity  In  the  county  in   whlcb  It 
arose,  may  be  supposed  to  have  had  a  more 
or  less  valuable  acquaintance  with  the  wit- 
nesses, and  who  furthermore,  had  the  advan- 
tage of  noting  the  manner  in  which  each  wit- 
ness gave  his  testimony,  filed  the  following 
opinion:    "To  my  mind  this  case  Is  not  free 
from  doubt    It  is  evident  that  both  parties 
hereto  earnestly  believe  that  eadi  Is  rlgrht 
If  it  did  not  involve  so  great  expense  I  sbonid 
be  disposed  to  summon  a  jury  who  might 
give  their  verdict  upon  the  testimony  present- 
ed, but  this  coarse  is  not  practicable.     The 
subject-matter  of  this  litigation,  although  be- 
tween other  complainants,  has  been  twice  be- 
fore this  court  and  twice  in  the  Supreme 
Court    A  large  amonnt  of  time  and  mon^ 
has  been  consumed  in  this  controTersy.     I 
find  it  Impossible  to  divide  this  responsibility, 
or  its  burdens,  between  the  parties  tbereto. 
Apparently  the  one  must  win  and  the  otlier 
lose.    The  defendant  has  raised  and  arg^ied 
certain  propositions  of  law  intended  as  a  bar 
to  this  suit,  which  do  not  seem  to  me  to  be 
applicable  to  the  facts  in  this  case.    I  think 
the   case   should   be   disposed   of   upon    the 
merits  as   presented   by   the  evidence,    and 
herein  lies  the  serious  trouble.    Men  of  high 
standing  and   excellent   reputation  in   their 
communities  have  been  arrayed  against  each 
other  in  the  giving  of  their  testimony.     The 
only  explanation  that  I  can  find  of  tliia  fact 
must  lie  in  the  very  nature  of  the  subject- 
matter  of  this  litigation.    It  is  evident  that 
the  memories  of  those  witnesses,  and  the  im- 
pressions which  they  now  may  form  respect- 
ing the  situation  of  these  premises,  differ 
radically.    At  the  request  of  counsel,  I,  in 
their  company,  inspected  these  premises,  with 
no  other  result  than  the  convicQon  that  I 
must  depend  on   the  testimony  of  the  wit- 
nesses.   I  know  of  no  standard  whereby  these 
impressions  may  be  measured  with  any  cer- 
tain accuracy.    It  has  seemed  to  me  that  the 
importance  of  this  matter  to  either  party 
hereto  has  been  greatly  exaggerated.    I  think 
it  would  be  difficult  and  perhaps  unjust  not 
to  regard  the  two   verdicts  which  have  al- 
ready been  rendered  in  this  matter  as  having 
at  least  some  important  is^uctlon,  jUthough 
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not  secesaailly  binding  upon  tbe  parties  to 
this  cause.  The  re8t>ectlve  connsel  In  this 
case  have  done  all  In  their  power  to  aid  me 
to  a  right  conclnslon,  and  especially  Mr. 
'Waters,  counsel  for  defendant,  conld  not  bare 
done  more  If  the  case  had  been  his  own.  My 
conclusion  In  this  matter  is  that  the  defend- 
ant made  a  mistake  when  he  erected  this 
dam,  and  that  it  ought  to  be  removed.  I  do 
not  think  that  Its'  loss  or  removal  will  cause 
any  serious  loss  or  inconvenience  to  the  de- 
fendant I  think  that  the  costs  to  the  com- 
plainant should  not  exceed  the  sum  of  9S0. 
A  decree  may  be  made  in  correspondence  to 
this  opinion." 

We  have  read  the  entire  record  with  care ; 
and,  while  the  case  is  not  free  from  doubt  (no 
case  can  be  tree  from  doubt  In  the  face  of 
such  conflicting  evidence),  we  have  reached 
the  conclusion  that  the  complainant  estab- 
lished the  following  facts  by  a  fair  prepon- 
derance of  the  evidence:  (1)  From  the  earli- 
est period  mentioned  in  the  record,  In  times 
of  high  water,  the  water  went,  In  part  at 
least,  over  defendant's  lands  to  the  north- 
west; (2)  that  the  water  had  flowed  in  a 
mnch  greater  measure  over  defendant's  lands 
for  two  or  three  years  prior  to  1894,  In  which 
year  Hotrum  made  his  ditch;  (3)  that  in 
making  the  ditch,  Hotrum  did  not  change  the 
coarse  of  the  water  as  It  then  ran;  (4)  that 
through  the  erection  of  the  dam  in  question 
in  1898  defendant  tamed  all  of  the  water 
away  from  his  lands,  some  of  which  they 
had  received  from  the  earliest  times,  and 
much,  if  not  aU,  of  which  he  had,  through 
natural  causes,  been  burdened  with  for  some 
seven  years. 

[1  ]  We  are  quite  aware  that  there  is  plen- 
ty of  evidence  in  the  record  contradicting 
point-blank  each  of  the  foregoing  proposi- 
tions, but  the  evidence  In  favor  of  them  we 
think  preponderates.  While  the  fact  that 
two  Juries  have  found  the  dam  to  be  an  un- 
lawful structure,  and  have  assessed  damages 
against  defendant  on  account  of  its  mainte- 
nance, has  no  direct  bearing  upon  the  ques- 
tion, It  nevertheless  tends  to  indicate  that 
the  testimony  seems  to  affect  all  unpreju- 
diced minds  in  a  similar  manner.  The  con- 
clusions, too,  of  the  learned  circuit  Judge, 
who  has  three  times  gone  over  this  vexed 
question,  should  not  be,  and  are  not,  without 
weight  While  the  cause  Is  tried  in  this  court 
de  novo,  due  consideration  should  always  be 
given  to  the  opinion  of  the  court  below  up- 
on questions  of  fact.  The  reasons  for  doing 
80  in  this  case  are,  as  pointed  out,  much 
stronger  than  is  usual.  Upon  the  merits  then 
we  find  ourselves  In  agreement  with  the  find- 
ings of  the  circuit  Judge. 

[1]  But  it  is  urged  on  behalf  of  defendant 
that  complainant  cannot  succeed  In  a  court 
of  equity  because,  having  commenced  a  suit 
at  law,  for  damages  growing  out  of  the  erec- 
tion of  the  dam  in  question,  be  should  be  held 


to  have  elected  his  remedy — a  remedy  In- 
consistent with  the  one  he  now  seeks.  Are 
the  two  remedies  InconslBtent?  We  think 
not  No  declaration  was  flled  in  the  suit  at 
law,  a  summons  only  was  served.  Complain-; 
ant  in  this  cause  Qilalntlff  there)  certainly 
had  a  right  to  pursue  his  legal  remedy  against 
defendant  for  the  recovery  of  damages  he 
bad  sustained  up  to  that  time.  Had  he  re- 
covered a  Judgment  for  such  damages,  it 
would  have  been  no  bar  to  a  second  or  third 
legal  action  for  subsequently  accruing  dam- 
ages. Nor  would  such  a  Judgment  hare  pre- 
vented him  from  seeking  the  aid  of  a  court 
of  equity  to  secure  the  abatement  of  tbe  dam  , 
if  defendant  persisted  In  maintaining  it 

[3]  Defendant  further  contends  that  com- 
plainant should  be  held  to  be  estopped  from 
prosecuting  this  action  for  the  following  rea- 
sons: In  the  case  of  Flnkblnder  v.  Ernst  by 
stipulation  of  counsel  It  was  agreed  that  the 
damages  were  claimed  on  account  of  per- 
manent injury  to  the  soil,  and  upon  the  the- 
ory that  the  dam  was  to  remain.  In  that 
case  complainant  was  a  witness,  and  had 
agreed  with  Flnkblnder  that  If  the  case  were 
lost  he  (complainant)  would  pay  some  por- 
tion of  the  expense.  It  further  appears  that 
the  gentlemen  who  represented  Flnkblnder 
in  his  suit  now  appear  as  solicitors  for  com- 
plainant From  these  facts  counsel  for  de- 
fendant argues  that,  having  aided  Flnkblnd- 
er in  securing  a  Judgment  upon  the  theory 
that  the. dam  was  to  be  permanent,  complain- 
ant should  not  now  be  i)emiltted  to  seek  Its 
abatement  It  is  not  shown  that  complainant 
had  any  control  of  the  theory  upon  which 
Flnkbinder's  Case  -was  tried,  nor  that  he 
had  any  interest  in  the  judgment.  He  was 
Interested  In  establishing  the  illegality  of 
the  structure,  and,  having  such  interest,  we 
can  See  no  Impropriety  in  bis  having  agreed, 
in  case  of  loss,  to  share  the  costs  with  Flnk- 
blnder. He  was  not  a  party  to  the  suit,  and 
was  in  no  wise  bound  by  the  Judgment 

It  is  said  by  counsel  for  defendant  that  in 
this  case  injunctive  relief  should  be  denied 
because  to  grant  it  would  cause  much  great- 
er hardship  and  damage  to  defendant  than 
Its  denial  would  cause  to  complainant  We 
do  not  think  this  fact  very  clearly  appears  in 
the  record,  and  the  court  below,  after  a  per- 
sonal examination  of  the  premises,  was  of 
the  opinion  that  the  removal  of  the  dam 
would  not  cause  any  serious  loss  or  inconven- 
ience to  defendant 

In  their  zeal  for  the  Interests  of  their  re- 
spective clients  counsel  for  both  parties  have 
in  their  briefs  permitted  themselves  tbe  use 
of  language  acrimonious,  if  not  abusive. 
While  due  allowance  must  be  made  for  par- 
tisanship, it  should  not  be  forgotten  that  the 
administration  of  Justice  is  never  aided  by 
the  substitution  of  Invective  for  argument. 

The  decree  of  the  court  below  Is  affirmed. 
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PRATT  et  aL  ▼.  ALUBQAN  CIBCUIT 

JUDGE. 

(Sopnme  Oonrt  of  Michigan.    Not.  8,  1913.) 

1.  FBATTD  (S  11*)— FAI.8K  Refbkskntations— 
Vawi*. 

The  rule  that  a  Beller  may  praise  his  prop- 
erty and  give  his  opinion  concerning  its  ralne 
cannot  be  extended  to  authorize  false  representa- 
tions, which  are  relied  upon  by  the  puichaaer 
and  are  the  moving  cause  of  the  sale. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  {{  12,  13;   Dec.  Dig.  |  II.*] 

2.  Fraud  ($  11*) — False  RxpsKSENTATioNa — 
Valde. 

A  false  representation  that  property  would 
readily  sell  in  a  certain  market  at  a  given  price 
is  a  representation  of  fact,  and  not  mere  "puff- 
ing," and  if  relied  on  may  be  made  the  basis  of 
a  charge  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  S§  12,  13:   Dec.  Dig.  $  11.*] 

3.  Abbest  (§  27*)— Fbaud— Atfidavit  job  Ab- 

BE8T. 

An  affidavit,  sapporting  a  capias  in  a  civil 
action  for  damages  from  fraud  in  selling  realty 
to  affiant,  was  not  defective  because  it  did  not 
show  the  fact  that  affiant  was  possessed  of 
knowledge  necessary  to  enable  him  to  form  an 
opinion  upon  the  value  of  the  real  estate,  where 
the  affidavit  stated  that  affiant  had  personal 
knowledge  of  the  facta  therein  contained. 

[Ed.  Note. — For  other  cases,  see  Arrest,  Cent 
Dig.  S§  54-66V& :    Dec.  Dig.  {  27.*] 

4.  Arrest  (|  23*)— Feaud— Affidavits. 

Any  person  having  the  requisite  knowledge 
of  values  might  testify  as  to  the  value  of  real 
estate,  in  support  of  an  affidavit  for  a  capias 
in  a  civil  action  for  damages  from  fraud  in  sell- 
ing realty. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  {  51;  Dec.  Dig.  i  23.*] 

5.  Abbest  (|  27*)— Civu.  Aotior— SumoxBif- 
CT  OF  Affidavit. 

Where  the  fact  stated  in  an  affidavit  for  a 
capias  in  a  civil  action  for  fraud  is  one  concern- 
ing which  the  testimony  of  any  person  having 
means  of  knowledge  womd  be  admissible,  the  affi- 
davit need  not  state  the  source  and  extent  of 
affiant's  knowledge,  where  it  avers  that  he  has 
personal  knowledge  of  the  facts  stated  therein. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  §1  54-55% ;   Dec.  Dig.  §  27.*] 

Petition  for  mandamna  by  Ernest  B.  Pratt 
and  anotber  against  the  Allegan  Olrcult 
Judge.    Writ  denied. 

Argued  before  STEBREl,  U.  J.,  and  MOORE, 
McALVAY,  BROOKE,  KUHN,  STONE;  OS- 
TBANDEE,  and  BIRD,  JJ. 

Boscoe  6.  Goembel  and  D.  O.  French,  both 
of  Eiilamazoo,  for  relators.  Oare  E.  Hoff- 
man, of  Allegan,  for  respondent 

STONE,  J.  The  relators  were  arrested  up- 
on a  capias  ad  respondendum.  They  ask  for 
a  writ  of  mandamus,  requiring  respondent  to 
set  aside  the  order  overruling  their  motion 
to  quash  the  writ;  and  counsel  for  relators 
state  that  there  Is  but  one  question  for  the 
determination  of  this  court,  and  that  is 
whether  the  affidavit  filed  In  support  of  the 
writ  of  capias  ad  respondendum  was  suffi- 
cient to  warrant  the  issuing  of  said  writ, 
and  the  arrest  of  relators,  and  holding  them 
to  bail. 


The  first  three  paragraphs  of  the  affidavit 
contain  the  statements  as  to  the  parties,  the 
purpose  of  the  affidavit,  the  value  of  certain 
personal  property  owned  by  affiant  and  his 
desire  to  sell  the  same,  and  the  further  state- 
ment that  the  facts  and  drcomstances  stated 
In  the  affidavit  are  within  the  personal 
knowledge  of  the  affiant 

The  fourth  paragraph  contains  the  direct 
statement  that  the  defendants,  relators  here, 
with  Intent  to  cheat  and  defraud  affiant  and 
to  obtain  his  personal  property  without  ade- 
quate and  just  compensation,  offered  to  pro- 
cure and  transfer  to  him  certain  real  estate 
in  exchange  for  affiant's  said  personal  prop- 
erty; that  said  real  estate  was  represented 
by  said  relators  to  be  worth  the  sum  of  92,- 
100,  and  that  the  equity  which  was  to  be 
transferred  to  affiant  was  worth  (1,225  cash. 

The  fifth  paragraph  contains  the  follow- 
ing language:  "And  for  the  purpose  of  In- 
ducing this  affiant  to  transfer  said  personal 
property,  and  Inducing  this  affiant  to  accept 
the  transfer  of  said  contract  and  said  deed 
of  said  second  described  piece  of  land  as  se- 
curity for  the  payment  of  said  sum  of  (1,- 
225,  and  to  forbear  Insisting  upon  the  pay- 
ment of  said  sum  of  $1,225  immediately  and 
before  the  transfer  of  said  personal  proper- 
ty, did  then  and  there  falsely  represent  and 
pretended  to  this  affiant  that  the  real  estate 
described  in  said  contract  was  worth  112,100 
cash  in  the  real  estate  market  of  the  dty  of 
Kalamazoo,  and  that  the  equity  In  said  coa- 
tract  was  well  worth  the  sum  of  $1^225  cash, 
*  *  *  and  did  falsely  represent  and  pre- 
tend to  this  affiant  that  the  said  real  estate 
described  in  said  deed  above  mentioned  was 
worth  the  sum  of  $300  cash  In  the  real  es- 
tate market  of  the  dty  of  Kalamazoo,  and 
that  each  of  said  pieces  would  readily  sell 
for  the  sums  above  named  at  any  time,  and 
that  said  sums  were  a  fair  cash  price  for 
said  pieces  of  real  estate." 

The  sixth  paragraph  contains  the  state- 
ment that  affiant  believed  and  relied  upon 
the  representations  made,  and,  being  deceiv- 
ed thereby,  did  transfer  the  personal  proper- 
ty and  accept  the  assignment  of  the  contract 
for  the  real  estate.  Instead  of  the  payment  of 
the  money. 

The  seventh  paragraph  was  as  follows: 
"And  affiant  further  avers  that  said  real  es- 
tate described  in  said  contract,  which  said 
contract  was  assigned  to  this  affiant,  was  not 
worth  to  exceed  the  sum  of  $1,300  in  the 
real  estate  market  of  the  dty  of  Kalamaasoo ; 
that  the  equity  In  said  contract  was  not 
worth  to  exceed  $400,  and  that  said  second 
piece  of  real  estate  was  not  worth  to  exceed 
$75  In  the  real  estate  market  of  the  dty  of 
Kalamazoo,  and  that  neither  piece  would  sell 
for  more  than  said  mentioned  sums." 

The  grounds  of  the  motion  to  quash  the 
writ  of  capias  are  as  follows:  (1)  Because 
the  affidavit  upon  which  the  order  to  hold  to 
ball  was  based  was  Insuffident  to  authorize 


*For  other  cases  see  sam*  toplo  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key-Mo.  S«rl«i  *  Rap'r  Indtas 
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defendants'  arrest;  (2)  because  the  affidavit 
of  tbe  plaintiff  contains  nothing  Indicating 
that  he  is  possessed  of  any  knowledge  of 
the  Talue  of  real  estate,  or  the  real  estate  In 
<iaestlon;  (3)  because  the  affidavit  of  plain- 
tiff, upon  which  the  writ  is  issued,  contains 
nothing  indicating  that  plaintiff  is  possessed 
of  the  knowledge  requisite  and  necessary  to 
render  him  competent  to  form  or  express  an 
Intelligent  opinion  upon  the  value  of  the  real 
estate  in  question;  (4)  because  the  affidavit 
of  the  said  plaintiff  contains  nothing  to  show 
that  be  is  qualified  or  competent  to  testify 
to  the  value  of  said  real  estate,  or  that  be 
ever  saw  said  real  estate,  or  has  any  knowl- 
edge thereof  whatever;  (5)  because  the  af- 
fidavit of  said  plaintiff  does  not  state  where 
be  resides  or  what  his  business  is;  (6)  be- 
cause said  affidavit  does  not  state  where  said 
defendants  reside ;  (7)  because  said  affidavit 
is  based  in  part  upon  information,  and  not 
upon  actual  knowledge;  (8)  because  said  af- 
fidavit is  in  many  other  respects  Insufficient 
and  inadequate  upon  which  to  base  an  order 
to  bold  to  bail.  The  respondent,  in  his  an- 
swer to  show  cause,  returns  that  all  the 
grounds  set  forth  in  said  motion  as  reasons 
why  said  writ  should  be  quashed  were  upon 
the  argument  and  hearing  of  said  motion 
abandoned,  except  the  second,  third,  and 
fourth,  and  that  the  only  point  urged  and  ar- 
gued upon  the  hearing  of  said  motion  was 
thie  one  that  it  appeared  on  tbe  face  of  the 
affidavit  that  the  affiant  Dean  did  not  possess 
sufficient  qualification  to  Justify  him  to  give 
an  opinion  as  to  the  value  of  the  real  es- 
tate situate  In  Kalamazoo  city,  and  that 
tbe  question  as  to  the  value  of  tbe  property 
in  Kalamazoo  was  one  requiring  tbe  opin- 
ion of  an  expert,  and  that  counsel's  argument 
and  citation  of  authorities  were  directed  at 
this  point,  and  this  point  alone;  the  two 
cases  relied  upon  by  him  being  Church  v. 
Oalhoun  Circuit  Judge,  129  Mich.  126,  88  N. 
W.  403,  and  Gardiner  v.  Wayne  Circuit 
Judge,  155  Mich.  414,  119  N.  W.  432.  In  this 
«ourt  relators'  counsel  discuss  the  further 
question  that  the  allegations  as  to  statements 
of  value  are  mere  matters  of  opinion  upon 
wbich  men  might  fairly  and  honestly  differ, 
and  cannot  be  made  the  basis  of  a  fraudu- 
lent representation. 

[1]  1.  We  recognize  the  rule  that  a  seller 
lias  a  right  to  praise  his  property  and  to 
give  his  opinion  concerning  its  value,  bat 
we  have  held  that  this  rule  cannot  be  ex- 
tended to  embrace  false  representations  of 
alleged  &ct8  in  a  case  which  may  be,  and 
were,  relied  upon  by  the  purchaser  and  be- 
came an  Inducing  cause  of  the  trade.  A 
collection  of  Michigan  authorities  upon  this 
subject  will  be  found  In  Wegner  v.  Herkim- 
er, 167  Mich.  687,  at  page  695,  133  N.  W. 
623,  and  we  refer  especially  in  that  collec- 
tion to  the  cases  of  Maxted  v.  Fowler,  M 
Mich.  106,  63  N.  W.  921,  and  Peck  v.  Jeol- 
son,  99  Mich.  326,  68  N.  W.  312. 

[2]  Oam  it  be  said  that  the  language  above 


quoted,  that  the  defendants  "did  then  and 
there  falsely  represent  and  pretended  to  this 
affiant  that  the  real  estate  described  in  said 
contract  was  worth  $2,100  cash  in  the  real 
estate  market  of  the  dty  of  Kalamazoo,  and 
that  the  equity  in  said  contract  was  well 
worth  the  sum  of  $1,225  cash,  and  that  said 
real  estate  described  in  said  deed  above  men- 
tioned was  worth  the  sum  of  $300  cash  in 
the  real  estate  market  of  the  dty  of  Kala- 
mazoo, and  that  each  of  said  pieces  would 
readily  sell  for  the  sums  above  named  at  any 
time,  and  that  said  sums  were  a  fair  casb 
price  for  said  pieces  of  real  estate,"  was 
mere  "seller's  talk,"  or  may  it  be  said  to  be 
the  representation  of  facts  which  might  be 
relied  upon  by  the  purchaser  and  become  an 
Inducing  cause  of  the  trade?  We  are  of 
opinion  that  the  representation  that  proper- 
ty would  readily  sell  in  a  certain  market  at 
a  given  price  Is  the  representation  of  an  al- 
leged fact,  and,  where  relied  upon  'as  here 
stated,  may  be  made  the  basis  of  a  false 
representation. 

[3]  2.  This  brings  us  to  consider  the  only 
question  that  was  argued  before  the  respond- 
ent. Was  the  affidavit  defective  because  it 
did  not  set  forth  the  fact  that  the  affiant  was 
possessed  of  the  knowledge  requisite  and  nec- 
essary to  render  him  competent  to  form  or 
express  an  opinion  upon  the  value  of  the 
real  estate  in  question?  It  does  appear  upon 
the  face  of  the  affidavit,  by  direct  statement, 
that  affiant  had  personal  knowledge'  of  the 
facts  therein  set  forth,  and  it  seems  to  us 
that  the  question  as  to  the  value  of  the  Kala- 
mazoo property  was  one  with  which  affiant 
might  be  familiar,  and  was  one  with  which 
the  affidavit  itself  shows  he  was  familiar, 
and  that  the  court  has  no  right  to  hold  as 
untrue  affiant's  statement  that  he  had  per- 
sonal knowledge  as  to  the  value  of  the  real 
estate  described  in  said  contract,  and  of  the 
equity  in  said  contract  We  do  not  think 
that  the  case  falls  within  the  doctrine  of  the 
cases  relied  upon  by  relators'  counsel 

The  case  of  Church  v.  Calhoun  Circuit 
Judge,  supra,  was  an  action  against  a  physi- 
cian for  malpractice.  The  affidavit  charged 
him  with  negligently  performing  a  surgical 
operation  upon  the  person  of  plaintiff's  wife, 
thereby  causing  her  death.  In  that  case 
Justice  Hooker  said:  "Were  plaintiff  offered, 
upon  a  trial  of  the  cause,  as  a  witness  to 
prove  the  charge,  his  opinion  as  to  the  de- 
fendant's negligence  would  not  6e  admissible 
He  would  be  competent  to  testify  as  to  what 
the  defendant  did,  or  omitted  to  do;  but 
whether  what  he  did,  or  omitted,  constituted 
negligence  or  unsklllfulness,  and  whether  the 
wife's  death  was  a  consequence  or  not,  would 
necessarily  depend  upon  the  evidence  of  per- 
sons shown  to  possess  technical  Icnowledge." 

[4]  In  the  instant  case  no  question  of  ex- 
pert testimony  is  involved,  but  any  citizen 
having  the  requisite  knowledge  of  values, 
might  testify. 

An  examination  of  Oardiner/Ts>  WayneiOlis 
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cult  Judge,  Bapra,  will  show  that  the  affida- 
vit stated  that  affiant  bad  been  informed  by 
the  Union  Trust  Company  that  Mr.  Gardiner 
had  forfeited  his  claim  to  the  land;  and 
It  distinctly  appeared  that  all  the  knowledge 
affiant  had  was  contained  In  a  notice  of  can- 
cellation sent  to  him  by  an  officer  of  said 
company.  This  conrt  held  that  such  infor- 
mation was  purely  hearsay,  and  afforded  no 
foundation  for  depriving  a  man  of  his  liberty. 
It  distinctly  appearing  that  the  statement 
that  affiant  had  learned  that  Gardiner  was 
not  the  owner  of  the  land  In  fee  simple  was 
not  a  statement  of  personal  knowledge  and 
there  being  no  further  affidavit  of  the  source 
of  his  information,  it  was  held  insufficient 
to  Justify  the  arrest  of  the  defendant  These 
cases  we  think  are  readily  distinguished 
from  the  case  we  are  here  considering. 

[S]  Applying  the  rule  laid  down  by  this 
court  ip  Hatch  v.  Saunders,  66  Mich.  181, 
33  N.  W.  178;  Paulus  v.  Grobben,  104  Mich. 
42,  62  N.  W.  160;  Bobinson  v.  Branch  Cir- 
cuit Judge,  142  Mich.  70,  105  N.  W.  25;  and 
Mulr  y.  Wayne  Circuit  Judge,  161  Mich.  117, 
114  N:  W.  650 — ^we  are  of  opinion  that  the 
affidavit  in  the  instant  case  was  sufficient, 
and  that  the  correct  rule  may  be  said  to  be 
that  where  the  fact  stated  in  the  affidavit 
is  one  about  which  the  testimony  of  any  per- 
son, having  means  of  knowledge  would  be 
admissible,  the  affidavit  need  not  set  forth 
the  source  and  extent  of  affiant's  knowledge, 
where '  the  affidavit  contains  the  averment 
that  he  had  personal  knowledge  of  the  facts 
and  circumstances  set  forth  in  the  affidavit 
In  other  words,  where  an  affiant  in  an  affi- 
davit for  a  capias  charging  fraudulent 
representations  as  to  the  value  of  real  estate, 
makes  the  statement  that  the  facts  set  forth 
are  within  his  personal  knowledge,*  and 
where  the  fact  stated  is  one  with  which  any 
witness  might  personally  be  familiar,  and  is 
one  to  which  the  ordinary  witness  might 
testis,  and  on  which  the  testimony  of  an 
expert  is  not  necessarily  required,  the  court 
will  not  add  to  the  statutory  requirement 
nor  will  it  be  held  that  all  the  things  which 
merely  go  to  determine  the  weight  of  the 
statement  must  also  be  stated  in  detkil.  To 
bold  otherwise  would  be  to  require  great 
prolixity  in  such  an  affidavit,  and  it  is  neither 
necessary  nor  customary  to  give  these  par- 
ticulars in  an  affidavit  for  arrest,  where  the 
averment  is  one  which  appears  to  have  been 
within  the  knowledge  of  the  affiant  1  Ste- 
ven's Mich.  Practice,  ||  214,  215.  This  does 
not  in  any  way  conflict  with  the  rule  recent- 
ly announced  by  this  court  in  the  cases  of 
Soule  V.  Ottawa  Circuit  Judge,  140  N.  W. 
990,  and  Rice  v.  arcult  Judge,  142  N.  W. 
336,  as  an  examination  of  those  cases  will 
readily  show. 

We  do  not  think  that  the  Circuit  Judge 
erred  in  denying  the  motion  to  quash.  The 
writ  of  mandamus  is  denied,  with  costs 
against  the  relators. 


STATE  ex  rel.  BANK  OF  HERBICK  ▼.  CIR- 
CUIT COURT  OF  GREGORY  COUNTY. 

(Supreme  Court  of  South  Dakota.    Nov.  18, 
1913.) 

1.  PBOCKSS  (i  87*>— SXBVICX  BT  POBUCATIOIT 

— Wbxn  Attthobized. 

Under  Code  Civ.  Proc.  I  112,  providing 
that  where  the  person  upon  whom  service  of 
summons  is  to  be  made  cannot  be  found  within 
the  state,  and  it  appears  that  a  cause  of  action 
exists  against  him,  the  court  or  judge  may  direct 
service  to  be  made  by  publication  if  the  defendant 
is  not  a  resident  of  the  state  but  has  property 
therein,  and  the  court  has  jurisdiction  ot  the 
subject  of  the  action,  where  a  nonresident  had 
property  within  the  state  this  entitled  plaintiif 
to  the  order  for  service  by  publication,  though 
he  intended  to  attach  no  property  of  the  defend- 
ant but  relied  solely  on  garnishment  proceed- 
ings to  acquire  jurisdiction  over  the  property, 
regardless  of  whether  jurisdiction  oonld  be  so 
acquired,  since  it  is  not  necessary  for  the  court 
to  acquire  jurisdiction  over  the  property  prior 
to  the  granting  of  the  order  of  publication. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  S  101;  Dec.  Dig.  §  87.*] 

2.  JnooMKRT  (I  17*)— Peocxss  to  StnrcAXH — 
Gabnishioint  Pbockedinos. 

A  garnishment  proceeding  gives  Qie  court 
jurisdiction  over  the  property  subject  thereto, 
such  as  will  support  a  judgment  subjeetine  the 
property  to  the  payment  of  plaintiflTs  claim, 
entered  on  service  by  publication,  where  defend- 
ant does  not  personally  appear. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  fi  25-33,  167,  422;  Dec.  Dig.  |  17.*] 

3.  JuDQintNT  (S  806*)— JuDOKERTS  III  Rem— 

AtmiOBITT  OF  CotTBT. 

While  a.  court  cannot  reach  beyond  the 
boundaries  of  the  state  and  acquire  jurisdiction 
over  the  person  of  a  nonresident  or  over  prop- 
erty situate  in  another  state,  it  is  within  the 
sovereign  power  of  the  state  to  provide  a  meth- 
od whereby  all  property  within  the  state  can  be 
taken  and  applied  to  the  debts  of  its  owners 
wheresoever  they  msy  reside. 

[Eld.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  f  1430 ;  Dec.  Dig.  S  806.*1 

4.  CONSTITOTIONAI.    LAW    (|    70*)  —  JtTDICIAL 
AITD  LKOISLATIVB  POWKBS. 

The  wisdom  of  authorizing  the  issuance  of 
garnishment  process  without  requiring  plaintiff 
to  put  up  a  bond  was  a  matter  solely  for  the 
Legislature. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  Si  129-132,  137;  Dec  Dig. 
i  70.*] 

Original  mandamus  proceeding  by  the 
State,  on  relation  of  the  Bank  of  Berried 
against  the  Circuit  Court  of  Gregory  County. 
On  demurrer  to  the  order  to  show  cause.  De- 
murrer overruled,  and  judgment  directed  for 
relator. 

Stardier  &  Parish,  of  Herrldc,  and  W.  J. 
Hooper,  of  Gregory,  for  relator.  William 
Williamson,  of  Oacoma,  for  respondent 

WHITING,  P.  J.  T?hlB  court  issued  an  or- 
der to  show  cause  requiring  respondent  to 
stiow  cause,  if  any  there  he,  why  a  peremp- 
tory mandamus  should  not  iBsue  out  of  this 
court  compelling  respondent  to  issue  an  order 
for  publication  of  summons  in  a  certain  cause 
pending  before  such  court  wherein  relator  is 
plaintiff  and  one  Anson  Wagar  is  defendant 
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Respondent  has  appeared  in  response  to  said 
order  and  denrars  thereto,  alleging,  as 
grounds  for  demurrer,  that  the  affidavit  upon 
which  relator's  application  was  based  does 
not  state  facta  sufficient  to  entitle  relator  to 
any  relief. 

[1]  Such  demurrer  confesses  that  respond- 
ent denied  this  application  for  an  order  for 
publication  of  summons  for  the  sole  reason 
"that  the  plaintifC  has  sought  to  acquire 
Jurisdiction  by  a  pcoceeding  in  garnishment 
whereby  be  seeks  to  subject  certain  moneys 
of  the  defendant  in  the  Lucas  State  Bank  to 
the  payment  of  any  judgment  that  be  may 
obtain  against  the  defendant;  *  *  • 
that  no  levy  upon  the  property  of  the  defend- 
ant within  the  state  has  been  made  by  at- 
tachment, and  counsel  for  the  plaintiff  bar- 
ing stated  in  open  court  that  no  levy  by  at- 
tachment would  be  made  for  the  reason  that 
tbey  deemed  the  proceeding  in  garnishment 
*  *  •  sufficient  to  give  Jurisdiction  upon 
'Which  a  valid  judgment  might  be  based." 
The  demurrer  confesses  that  relator  has  a 
cause  of  action  against  Wagar;  that  Wagar 
Is  a  nonresident  of  this  state:  that  be  has 
property  In  the  state;  that  the  respondent 
had  Jurisdiction  of  the  subject  of  the  action, 
the  debt  sued  for;  that  the  defendant  could 
not  after  due  diligence  be  found  in  this  state ; 
that  garnishee  summons  had  been  served  on 
the  garnishee  and  such  garnishee  bad  made 
answer  admitting  it  had  moneys  of  defendant 
on  deposit — all  of  such  facts  appearing  clear- 
ly and  fully  from  the  affidavit  Respondent 
contends  that  attachment  is  the  only  proceed- 
ing through  which  the  court  could  acquire 
Jurisdiction  to  enter  a  Judgment  in  such  ac- 
tion. 

It  will  thus  be  seen  that  the  only  question 
that  is  really  presented  to  this  court  is 
whether  the  Mai  court  should  have  granted 
the  order  for  publication  herein.  The  ques- 
tion of  whether  such  trial  court  could  even- 
tually render  a  Judgment  in  the  action  where- 
in publication  of  summons  la  sought  Is  not 
properly  before  us  at  this  time;  it  has  no 
bearing  upon  the  question  as  to  whether  or 
not  relator  Is  entitled  to  the  order  of  publi- 
cation. This  application  for  an  order  for 
publication  was  made  under  section  112,  C.  G. 
P.,  which  provides  that,  where  the  person 
upon  whom  service  of  summons  is  to  be  made 
cannot,  after  due  diligence,  be  found  within 
the  state,  and  that  fact  appears  by  affidavit 
to  the  satisfaction  of  the  court  or  Judge 
thereof,  and  it  likewise  appears  that  a  cause 
of  action  exists  against  such  defendant,  the 
court  or  Judge  may  grant  an  order  directing 
that  service  of  summons  be  made  by  publica- 
tion when  the  defendant  is  not  a  resident  of 
this  state  but  has  property  therein  and  the 
court  has  Jurisdiction  of  the  subject  of  the 
action.  The  facts  confessed  by  the  demurrer 
cover  every  statutory  essential  to  entitle  the 
relator  to  such  order  for  publication.  If  no 
garnishment  proceeding  bad  been  instituted 
and  service  made  therein  upon  the  party  with 


whom  Wagar's  money  was  deposited,  yet  the 
mere  fact  that  the  defendant  had  property  in 
this  state,  a  fact  conceded  by  the  demurrer, 
taken  in  connection  with  the  other  conceded 
facts,  entitled  relator  to  the  order  asked  for. 
That  Wagar  might  make  no  personal  ap- 
pearance, and  that  the  respondent  court 
might  never  acquire  any  Jurisdiction  over  the 
property  of  the  defendant,  and  that,  for  want 
of  any  Jurisdiction  over  either  the  i)erson  or 
property  of  Wagar,  relator  might  never  be 
entitled  to  recover  a  Judgment  was  a  mat- 
ter not  before  the  trial  court  and  which  it 
could  not  rightfully  consider.  It  is  the  settled 
law  of  this  state,  in  conformity  with  the  de- 
cisions in  the  majority  of  the  states,  that 
it  is  not  necessary  for  the  court  to  acquire 
Jurisdiction  over  the  property  prior  to  the 
granting  of  the  order  of  publication.  Bank 
V.  Jacobson,  8  8.  D.  292,  66  N.  W.  453 ;  Hart- 
zeU  V.  Vigen,  6  N.  D.  117,  69  N.  W.  203,  35 
Ij.  R.  A.  451,  66  Am.  St  Hep.  589. 

[2]  While  the  above  disposes. of  the  sole 
question  necessary  for  the  disposition  of  this 
demurrer,  yet  it  is  apparent  that  if  we  mere- 
ly overrule  the  demurrer  and  command  the 
respondent  to  grant  the  order  asked  for,  and 
thereafter  the  summons  in  the  action  of  re- 
lator V.  Wagar  should  be  dul^  served  by 
publication  and  Wagar  should  fail  to  appear, 
and  plaintiff,  without  taking  further  steps 
to  acquire  any  other  or  different  Jurisdiction 
over  Wagar's  property  than  be  has  or  may 
acquire  through  garnishment  proceedings, 
should  apply  for  a  Judgment,  respondent 
court  might  refuse  the  same  upon  the  groimd 
that  it  had  Jurisdiction  neither  over  the  per- 
son nor  the  property  of  Wagar;  it  appear- 
ing from  respondent's  brief  that  the  present 
Judge  of  said  court  is  of  the  opinion  that 
garnishment  proceedings  cannot  give  such 
Jurisdiction  over  the  property  (including 
chosee  in  action)  of  a  defendant  as  will  sup- 
port a  Judgment  subjecting  such  property  to 
the  payment  of  relator's  claim.  We  there- 
fore feel  Justified  in  determining  the  corrct- 
ness  of  respondent's  view,  as  by  so  doing  we 
will  undoubtedly  avoid  another  appeal.  Un- 
less garnishment  proceedings  give  to  the 
court  some  control  or  Jurisdiction  over  the 
property  or  debt  belonging  to  the  defendant, 
such  proceedings  must  certainly  be  a  nullity. 

[3]  While  a  court  of  this  state  cannot 
reach  beyond  the  boundaries  thereof  and  ac- 
quire Jurisdiction  over  the  person  of  a  party 
nonresident  of  this  state  or  over  property 
situate  in  another  state,  yet  there  can  be  no 
question  but  that  it  is  within  the  sovereign 
power  of  a  state  to  provide  a  method  where- 
by, by  proper  process  or  proceeding,  all  prop- 
erty, both  real  and  personal,  situate  within 
the  state  can  be  taken  and  applied  to  the  pay- 
ment of  the  debts  of  its  owners,  wheresoever 
such  owners  may  chance  to  reside.  Property 
subject  to  actual  seizure  is  so  applied  through 
attachment  Why  should  a  man's  horse  be 
attached  and,  through  the  attachment  ap- 
plied to  the  payment  ^  a  Jebt  and  his  choses 
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In  ICttdH  be  beyond  the  reach  of  bis  credi- 
tors? Certainly  tbere  can  be  no  reason  lest  It 
be  the  Impossibility  of  devising  a  proper  and 
efficient  method  for  reaching  them.  It  is  to 
reach  snch  choses  in  action,  as  well  as  tangi- 
ble personal  property  in  the  possession  of 
third  parties,  that  the  garnishment  laws  of 
this  and  other  states  hare  been  passed;  the 
proceedings  therein  are  analogous  to  those  in 
attachment  and  the  control  or  Jurisdiction 
acquired  over  such  debt  or  property  is  like- 
wise of  a  similar  nature  to  that  acquired 
through  the  issuance  and  service  of  a  writ 
of  attachment 

In  North  Star  Boot  A  Shoe  Co.  t.  ladd, 
82  Minn.  381,  20  N.  W.  334,  it  was  said: 
"The  garnishment  is.  In  effect,  an  attach- 
ment of  the  Indebtedness'  of  the  garnishee 
to  the  defendant  Though,  technically  speak- 
ing, it  may  not  give  a  'spedflc  lien'  upon 
such  Indebtedness,  its  effect  in  conferring 
upon  the  plaintiff  a  specified  right  (over  and 
above  that  of  a  mere  general  creditor)  to  the 
Indebtedness  for  the  payment  of  Ms  claim  la 
substantially  analogous  to  that  acquired  by 
an  attachment  of  tangible  property." 

In  Bragg  v.  Gaynor,  85  Wis.  468,  5S  N.  W. 
919,  21  L.  R.  A.  161,  It  was  said:  "The 
process  of  garnishment  operates  as  an  attach- 
ment and  fastens  on  such  debts  a  lien  by 
which  they  are  brought  under  the  dominion 
and  Jurisdiction  of  the  court"  See,  also, 
Maxwell  v.  Bank,  101  Wis.  286,  77  N.  W. 
149,  70  Am.  St  Rep.  926 ;  Montana  Nat  Bk. 
V.  Merchants'  Nat  Bk.,  19  Mont  586,  49  Pac. 
149,  61  Am.  St  Rep.  532. 

It  Is  therefore  clear  both  upon  reason  and 
authority  that  the  court,  through  the  gar- 
nishee proceedings,  acquires  Jurisdiction  over 
the  property  in  the  control  of,  or  debt  owing 
by,  the  garnishee  defendant 

[4]  Respondent  has  suggested  that  great 
hardship  might  come  owing  to  the  fact  that 
the  plaintiff  is  not  required  to  pnt  up  a  bond 
before  issuing  the  garnishee  process.  Wheth- 
er or  not  it  was  wise  not  to  require  a  bond 
was  a  matter  solely  for  the  Legislature.  Per- 
haps it  was  because  no  property  is  taken 
from  the  garnishee  defendant  and  no  Judg- 
ment is  enforced  against  him  until  after  full 
adjudication  of  the  rights  of  the  parties  to 
the  main  action  that  the  Legislature  thonght 
It  unnecessary  to  require  a  bond. 

The  question  under  discussion  was  directly 
before  the  court  of  our  sister  state  in  Hart- 
zell  V.  Vigen,  supra,  wliereln  the  court  held 
that  a  garnishee  proceeding  was  a  levy  up- 
on the  property  in  the  possession  of  the  gar- 
nishee, and  whei^n  the  court  said:  "What- 
ever steps  it  may  be  necessary  to  take  In 
oruer  to  realize  upon  the  property  cannot  af- 
fect the  validity  of  the  levy.  The  court  has 
the  power  to  make  all  necessary  orders  to 
that  end,  as  was  in  fact  doAe  In  tbla  case. 


We  think  the  court  had  full  Jnrladlcaon  to 
render  a  valid  Judgment  in  rem." 

And  in  Bragg  v.  Gaynor,  supra.  It  was 
said:  "It  has  been  the  law  in  this  state 
from  a  veiy  early  period  that  debts  due  to 
a  nonresident  debtor  from  dtisens  of  this 
state  are  subject  to  garnishee  process  at  the 
suit  of  his  creditor  in  the  conrts  of  this  state, 
and  that  such  debtor  can  be  bronglit  into 
such  courts  by  publlcatl(m  of  nunmons. 
*  *  •  By  force  of  statute  law,  as  well  as 
public  policy  declared  thereby,  and  In  the 
decisions  of  the  courts,  the  situs  or  place 
where  these  debts  are  considered  to  be  with 
reference  to  Jurisdiction  of  our  courts  over 
them  for  the  purpose  of  subjecting  tbem  to 
the  satisfaction  of  debts  due  to  a  resident  of 
this  state  from  a  nonresident  in  order  to 
protect  do  Justice  to,  and  satisfy  creditors 
resident  here  is  that  of  such  resident  debtor 
owing  the  same.  •  •  •  They  are  to  be 
regarded,  for  the  purposes  of  such  proceed- 
ings, as  property  abiding  or  being  in  Qie  dom- 
icile of  the  party  ovring  them  and  are  as 
much  subject  to  the  Jurisdiction  and  control 
of  our  courts  as  tangible  property  of  a  non- 
resident found  within  our  Jurisdiction.  It 
cannot  be  disputed  that  tangible  property  so 
situated  could  be  seized  and  applied  to  the 
satisfaction  of  the  debts  of  a  nonresident; 
and  it  is  equally  clear,  as  it  seems  to  us,  that 
debts,  things  in  action,  as  distingnlshed  from 
things  In  possession,  may  be  subjected  to  the 
equitable  Jurisdiction  of  our  courts  for  the 
same  purpose.  •  •  •  That  local  laws 
may  thus  fix  the  situs  of  debts  at  the  domi- 
cile of  the  debtor  for  such  purposes  that  un- 
der such  laws  they  may  be  attached,  and 
compulsory  payment  will  protect  the  debtor 
everywhere  against  a  suit  for  the  recovery  of 
the  same  debt  by  the  creditor,  is  well  estab- 
lished by  many  adjudicated  cases,  among 
which  are  Allen  v.  Watt  79  III.  284;  Bethel 
V.  Judge,  67  Mich.  879,  24  N.  W.  112;  New- 
land  V.  Judge,  85  Mich.  ISl.  48  N.  W.  544; 
RaUway  Co.  v.  Crane,  102  111.  249  [40  Am> 
Rep.  681];  Morgan  v.  Neville,  74  Pa.  52; 
Cochran  v.  Fitch,  1  Sandf.  Ch.  [N.  T.l  142; 
WUllams  V.  IngersoU,  89  N.  T.  523,  524.  And 
the  correctness  of  this  doctrine  is  distinctly 
recognized  in  Guillander  v.  Howell,  35  N.  T. 
658,  659,  as  an  exception  to  the  general  rule 
as  to  the  situs  of  peronalty  at  the  domicile 
of  the  ovnier.  Garnishee  process  under  onr 
statute  is  only  the  equivalent  of  an  equitable 
attachment  and  creates  a  lien  in  like  manner 
as  by  filing  a  bill  and  Is  In  every  essential 
element  so  far  as  it  extends,  a  creditors'  blU 
(Bank  v.  Wilson,  74  Wis.  391,  48  N.  W.  153), 
and  a  creditors'  bill  Is  an  equitable  levy  (In 
re  Milbum,  59  Wis.  24,  17  N.  W.  965)." 

The  demurrer  Is  overruled,  and  Judgment 
without  costs,  may  enter  upon  the  order  ovei^ 
ruling  demurrer. 
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"WESTERN  TOWNSITB  00.  t.  NOVOTNT. 

(Sapreme  Court  of  Sonth  Dakota.     Not.  18, 
181S.) 

1.  Fkaho  (|  12*>— False  RiPBEsaiiTATioRs— 

FUTDXX  Etkntb. 

A  false  representation  by  a  vendor  to  a 
vendee  that  a  certain  railroad  company  would, 
within  a  year,  build  its  railroad  into  the  town 
in  which  the  lot  sold  was  situated  was  not  a 
representation  of  fact  which  would  support  an 
action  for  damages  for  fraudulent  lepresenta- 
tiona. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  S  14;    Dec.  Dig.  {  12.*] 

2.  Fbatjd  (I  12*)— Fai*«  Refbesentations— 
FuTDWs  Events. 

As  a  rule,  false  representations  on  which 
fraud  may  be  predicated  must  be  as  to  exist- 
ing facts,  or  of  facts  which  existed  in  the  past, 
and  not  merely  of  promises  as  to  future  acts 
or  events. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  i  14 ;   De&  Dig.  S  12.*] 

Appeal  from  Clrcnlt  Coart,  Tripp  Coonty; 
William  Williamson,  Judge. 

Action  by  the  Western  Townslte  Company 
against  Jolin  Novotny.  From  a  Judgment  for 
plaintur,  defendant  appeals.    Affirmed. 

Doherty  &  Talbott,  of  Winner,  for  appel- 
lant B.  O.  Patterson,  of  Dallas,  for  respond- 
ent 

WHITING,  P.  J.  Plaintiff,  under  a  wri^ 
ten  contract,  sold  defendant  a  town  lot,  up- 
on which  defendant  made  partial  payment 
Defendant  being  in  default  as  to  the  balance 
of  the  purchase  price,  plaintiff  brought  this 
action  seeking  a  judgment  for  such  balance, 
and  a  decree  giving  It  a  vendor's  lien  upon 
the  lot  securing  such  Judgment,  together  with 
a  foreclosure  thereof.  Defendant,  admitting 
the  contract  and  fallnre  In  payment,  alleg- 
ed by  way  of  counterclaim  that,  when  said 
contract  was  entered  into,  plaintiff  falsely 
and  fraudulently,  and  with  Intent  to  defraud 
defendant,  represented  to  defendant  that  a 
certain  railway  company  would,  within  one 
year  from  the  date  of  said  contract,  build  its 
railroad  into  the  town  wherein  the  lot  In 
question  was  situate;  that  he  relied  upon 
such  representation,  and  was  thereby  induced 
to  enter  into  such  contract ;  that  such  repre- 
sentation was  false  and  was  made  by  plain- 
tiff for  the  purpose  of  Inducing  defendant  to 
purchase  such  lot ;  that  plaintiff,  at  the  time 
of  such  representation,  knew  It  was  false; 
and  that  the  said  railroad  company  did  not 
bnlld  a  line  Into  said  town  within  such  time. 
Defendant  alleged  damage  In  Che  exact 
amount  of  the  balance  claimed  by  plaintiff. 
To  this  answer  plaintiff  demurred,  upon  the 
ground  that  the  same  did  not  state  facts 
sufficient  to  constitute  a  defense  to  said  ac- 
tion. The  demurrer  was  sustained,  and,  de- 
fendanc  dectlng  to  stand  upon  such  counter- 
cl_'.iii,  Jndgmoit  in  favor  of  plaintiff  was  en- 
tered. It  Is  from  such  Judgment  that  defend- 
ant taaa  appealed,  and  he  assigns  as  error  the 
mllng  upon  such  demurrer. 

*For  otlur  eaaw  IM  sam*  t<9le  and  section  NVMBBR  la  Oae.  Die  *  Am.  Die.  Key-No.  Series  *  Rep'r  Indexes 


[1]  Appellant  concedes  that  oidinarily  rep- 
resentations In  the  nature  of  promises  or 
opinions,  even  if  false,  are  not  sufficient  up- 
on which  to  base  an  action  for  fraud,  yet  he 
contends  that  there  are  exceptions  to  this 
general  rule,  and  that  the  facts  alleged  in 
his  answer  bring  this  case  under  such  ex- 
ceptions. He  has  cited  numerous  authorities, 
every  one  of  which  we  have  examined,  and 
there  is  not  one  that  sustains  his  contention. 
It  will  be  noted  that  the  representation  or 
promise  related  to  what  another  corporation 
would  do  in  the  future.  It  did  not  even  pur- 
port to  be  a  representation  of  what  such 
third  party  Intended  to  do,  but  a  representa- 
tion of  what  it  would  do,  with  no  allegation 
to  show  that  plaintiff  had  any  control  what- 
soever over  the  actions  of  such  railroad  com- 
pany. 

[2]  The  rule  as  to  promissory  statements  is 
thus  announced  in  20  Cyc.  20 :  "As  a  general 
rule  false  representations  upon  which  fraud 
may  be  predicated  must  be  of  existing  facts 
or  facts  which  previously  existed,  and  can- 
not consist  of  mere  promises  or  conjectures 
as  to  future  acts  or  events,  although  such 
promises  are  subsequently  broken,  unless  the 
promise  includes  a  misrepresentation  of  ex- 
isting facts  or  a  statement  as  to  some  mat- 
ter peculiarly  within  the  speaker's  knowl- 
edge, and  he  makes  the  statement  as  a  fact"- 
Certainly  the  facts  in  this  case  do  not  bring- 
it  under  such  rule.  If  this  building  of  the 
railroad  was  something  which  the  plaintiff 
Itself  promised  to  do,  or  the  allegations  had 
been  such  as  to  show  that  the  acts  of  the 
railroad  corporation  were  within  its  con- 
trol, then  there  would  be  some  ground  for  ap- 
pellant's contention,  as  there  is  a  line  of  de- 
cisions upholding  the  proposition  that,  where 
one  fraudulently  promises  to  do  a  thing 
which,  at  the  time  be  makes  the  promise,  he 
intended  not  to  do,  such  representation  may 
form  the  basis  of  an  action  for  deceit;  such 
right  of  action  not  being  based  upon  the  false 
representation  of  what  was  to  occur,  but  up- 
on a  false  representation  as  to  a  fact  existing 
at  the  time  of  such  representation — a  false 
representation  as  to  the  party's  present  in- 
tent   20  Cyc.  22. 

It  is  clear  that  the  trial  court  did  not  err 
in  sustaining  the  demurrer,  and  the  Judgment 
based  thereon  Is  affirmed. 


COWIE  V.  HARKER  et  aL 

(Supreme  Court  of  South  Dakota.     Nov.  18, 
1913.) 

1.  Affeal  and  Ebbob  (f  348*)— Appeal  fbok 
Obdeb— Sebvice— WarrTEN  Notice— Necbb- 

BITT. 

Code  Civ.  Proc.  {  442,  provides  that  an  ap- 
peal to  the  Supreme  Court  must  be  taken  within 
00  davs  after  written  notice  of  the  order  shall 
have  been  given  to  the  party  appealing.  Sec- 
tion 317  declares  that  an  order  becomes  com- 
plete and  effective  as  such  when  made  in  writing, 
signed  by  the  court  or  judge,  attested  by  the 
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deric.  and  filed  in  his  office.  Held,  that  the  word 
"notice"  as  used  in  section  442  was  not  aynon- 
ymous  with  "knowledge,"  and  that  service  of 
the  order  appealed  from  without  further  service 
of  actual  wntten  notice  of  the  order  is  insuffi- 
cient to  Btart  the  ninninK  of  the  time  to  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1900-1904;  Dec.  Dig.  i 
348.*] 

2.  JUDOUKHT  (S  153»>— DKFAUI.T— NOTICB— BV- 
IDKNCK. 

Where  after  Judgment  had  been  rendered 
against  defendant  by  default,  barring  his  inters 
est  in  land  leased  to  a  tenant,  the  latter  was 
notified  and  asked  if  he  desired  to  rent  the  land 
from  the  new  owners,  his  reply  that  he  expected 
to  hear  "from  the  other  party"  in  a  few  days  was 
insufficient  to  show  that  he  had  notified  de- 
fendant of  the  judgment 

[Ed.  Note. — For   other  cases,  see  Judgment, 
Cent  Dig.  H  300-304 ;   Dec.  Dig.  {  153.»] 

3.  JuDGMKNT  (i  153*)— DmrAULT—NoTiCB— Ev- 
idence. 

The  tenant's  letter  did  not  constitute  no- 
tice of  the  judgment  to  him  as  tenant  of  defend- 
ant 80  as  to  ciiarge  him  with  constructiTe  no- 
tice. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  U  300-304;  Dec.  Dig.  i  153.*] 

4.  Judgment  ({  158*)— DErAirLT— Motion  to 
Vacate— Affidavits— Irfobmation  and  Bb- 

UBF. 

Affidavits  in  resistance  to  a  motion  to  va- 
cate a  default  judgment  reciting  the  facts  on 
information  and  belief,  but  failing  to  state  the 
sources  of  the  affiant's  information  and  the 
grounds  of  tiis  belief,  and  failing  to  negative  the 
fact  that  such  information  might  have  been 
hearsay,  were  insufficient 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  310,  312,  313 ;   Dec.  Dig.  {  159.»] 

5.  Lis  Pendens  (i  22*)— Effect  as  Notice  to 
Def'endant. 

The  filing  of  a  lis  pendens  in  an  action  to 
determine  adverse  claims  to  real  estate  as  au- 
thorized by  Laws  190S,  c.  81,  did  not  impart  con- 
structive notice  of  a  default  Judgment  in  each  ac- 
tion to  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  H  31,  34-37;   Dec  Dig.  «  22.*] 

6.  Judgment  (|  163*)— Dbfaum  —  Afplioa- 
HON  to  Vacate— Time— JuBisDicnoN. 

Judgment  having  been  entered  against  de- 
fendants by  default  in  an  action  to  determine  ad- 
verse claims  to  real  property,  on  December  7, 
1909,  no  steps  were  taken  by  defendants  to  va- 
cate the  judgment  until  October  12,  1911,  though 
it  was  admitted  that  defendants  knew  of  the 
judgment  in  Ma;  of  that  year.  Held  that,  there 
being  nothing  to  show  that  the  parties  were  in 
any  different  situation  in  October  from  that  they 
occupied  in  May,  the  court  had  jurisdiction  to 
grant  defendants  relief,  whether  the  application 
was  recorded  as  having  been  made  under  Code 
Civ.  Proc.  {  151,  authorizing  the  court  to  ex- 
ercise its  discretion  in  such  matters  at  any  time 
within  a  year  after  notice  of  judgment  or  under 
Laws  1905,  c  81,  {  9,  providing  that  the  court 
may  relieve  a  defendant  at  any  time  within  two 
years  after  entry  of  judgment 

[Ed.  Note. — For  other   cases,  see  Judgment 
Cent  Dig.  H  300-304 ;   Dec.  Dig.  {  153.*] 

7.  Judgment  (§  162*)— Default— V acatioh— 
GRouNns—MiBTAKS— Excusable  Neoleoi>— 
Discretion. 

Fticts  held  insufficient  to  establish  abuse  of 
the  trial  court's  discretion  in  granting  a  motion 
to  vacate  a  default  judgment  for  mistake  or  ex- 
cusable neglect. 

[Ed.   Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §{  319-322 ;  Dec.  Dig.  {  162.*] 


Appeal  from  Clrcnlt  Court,  Charles  Mix 
County;   B.  B.  Tripp,  Judge. 

Action  by  A.  B.  Cowle  against  Elinma  W. 
Barker  and  another,  as  ezecntors  of  Joseph 
Harker,  deceased.  From  an  order  vacating 
defendants'  defanlt  in  permitting  fhem  to 
answer,  plaintiff  aiveals.     Affirmed. 

French  A  Orvls,  of  Tankton,  and  Walker  k 
Onrley,  of  Armour,  for  appellant  J.  L.  Han- 
nett,  of  Winner,  for  respondents. 

OATES,  J.  Tbls  Is  an  appeal  from  an 
order  vacating  a  defanlt  and  permitting  de- 
fendant to  answer.  The  order  continued  the 
Judgment  as  security  and  muniment  of  title 
and  provided  that  It  "shall  in  no  way  what- 
ever affect  the  rights  of  persons  who  may 
have  acted  upon  the  faith  of  the  judgment 
herein,  though  they  may  in  law  be  plalntUTs 
successors  in  Interest"  Prior  to  consider- 
ing the  merits,  we  must  dispose  of  respond- 
ent's motion  to  dismiss  the  appeal. 

[1]  The  order  was  signed  January  29, 
1912,  and  was  served  on  plaintUTs  attorneys 
on  that  date  but  was  not  filed  In  the  office  of 
the  clerk  of  the  court  until  March  14,  1912. 
The  appeal  was  not  perfected  until  February 
12,  1913.  Unless  service  of  the  order  con- 
stituted "written  notice  of  the  order,"  the 
appeal  was  taken  in  time,  because  no  finr- 
mal  notice  of  the  order  was  served.  Section 
442,  C.  C.  P.,  provides  that  "the  appeal  to  the 
Supreme  Court  must  be  taken  within  slztv 
days  after  written  notice  of  the  order  shall 
have  been  given  to  the  party  appealing." 
Section  317,  C.  O.  P.,  provides:  "An  order 
becomes  complete  and  effective  as  sncb  when 
made  In  writing,  signed  by  the  court  or 
Judge,  attested  by  the  clerk  and  filed  In  his 
office."  It  is  argued  by  respondent  that  the 
word  "notice"  in  this  connection  should  be 
Interpreted  to  mean  "knowledge,"  and  the 
case  of  Brooks  v.  Bigelow,  9  S.  D.  1T9,  68 
N,  W.  286,  Is  relied  upon.  That  case  was 
decided  prior  to  the  adoption,  in  Its  present 
form,  of  section  317,  C.  C.  P.  We  are  of  the 
opinion  that  by  the  decision  In  First  Nation- 
al Bank  ▼.  McCarthy,  13  S.  D.  356,  83  N. 
W.  423,  tbls  court  Is  committed  to  the  doc- 
trine that  service  of  the  order  is  Insofladent 
and  that  an  actual  notice  of  the  order  must 
be  served  In  order  to  start  the  mnnlng  of 
the  time  wlttiln  which  the  appeal  may  be 
taken.  The  motion  to  dismiss  is  therefore 
denied. 

Appellant  attacks  the  order  vacating  the 
default  because  defendant's  application  was 
not  timely  and  because  there  was  no  satR- 
dent  showing  of  mistake  or  ezAsable  neg- 
lect to  justify  the  making  of  the  order.  It 
appears  that  Judgment  was  entered  on  De- 
cember 7, 1909,  and  that  no  steps  woe  taken 
by  the  then  defendant,  Joseph  Harker.  to 
vacate  the  judgment  until  October  12,  1911. 
It  appears  from  Barker's  affidavit  that  he 
never  heard  or  knew  that  judgment  had  been 
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obtained  untU  May  1,  1011;  tbat  at  said 
time  he  was  at  bis  home  in  tios  Angeles, 
Cal. ;  and  that  he  did  not  return  to  South 
Dakota  until  September  18,  1011. 

[2]  On  the  other  hand,  it  appears  firom  the 
return  of  the  officer  that  the  summons  was 
personally  served  upon  the  defendant  Barker 
at  Mitchell,  S.  D.,  September  27,  1000,  and 
there  is  evidence  tending  to  show  that  Ber- 
gakker,  the  tenant  under  Harker  of  the  land 
in  controversy,  was  notified  as  early  as  Feb- 
ruary 1,  1010,  that  Vanaas  &  Mather  then 
owned  the  land  and  was  asked  -if  he  wanted 
to  rent  it  Bergakker  replied  in  writing  un- 
der date  February  3,  1010,  saying  that  he  did 
not  understand  the  letter  to  him;  that  he 
bad  already  rented  the  place;  and  among 
other  things  saying,  "I  expect  to  hear  from 
the  other  party  in  a  few  days."  It  is  argued 
by  appellant  that  the  words  "other  party" 
must  refer  to  Harker  and  that  this  letter 
Is  subject  to  the  interpretation  that,  upon 
receiving  word  that  Vanaas  &  Mather  owned 
the  land,  Bergakker  notified  Harker  thereof. 

[3]  We  think  the  quoted  words  from  tbat 
letter  are'too  vague  and  uncertain  to  warrant 
the  interpretation  that  Bergakker  ever  con- 
veyed any  information  to  Harker  which 
would  tend  to  show  notice  of.  the  Judgment; 
nor  can  the  letter  to  Bergakker  be  properly 
construed  as  a  notice  of  the  Judgment  to 
him,  as  tenant  of  Harker. 

[4]  There  also  further  appears  in  the  affi- 
davit of  one  of  the  attorneys  for  appellant 
the  following:  "Affiant  further  states  upon 
his  information  and  belief  that.  Immediately 
after  receiving  said  letter  above  quoted,  the 
said  J.  Bergakker  reported  its  contents  to 
the  defendant  Joseph  Harker  and  as  affiant 
Is  informed  and  verily  believes  the  said 
Bergakker  informed  the  defendant  Joseph 
Harker  at  Mitchell,  S.  D.,  during  C!om  Pal- 
ace Week  in  the  fall  of  1010,  that  there  were 
adverse  claimants  to  said  land  who  claimed 
tbat  said  Harker  had  no  further  title,  inter- 
est, or  estate  in  said  land  and  premises." 
This  affidavit  upon  information  and  belief  is 
not  entitled  to  t>e  considered  for  the  reason 
that  the  sources  of  information  and  grounds 
of  belief  are  not  set  out  Miller  v.  Munson, 
84  Wis.  BTO,  17  Am.  Kep.  461 ;  2  Cyc.  8,  25, 
note  33.  E^en  when  so  set  out  the  source  of 
information  must  be  such  that  the  affidavit 
would  not  then  be  open  to  the  objection  that 
it  was  hearsay.  We  do  not  think  that  we 
would  be  warranted  by  the  record  in  holding 
that  the  application  was  not  made  within 
sufficient  time  after  notice  of  the  Judgment 

[5]  Even  conceding,  for  the  purposes  of 
this  decision,  that  this  action  was  brought 
under  the  provisions  of  chapter  81,  Laws 
1905,  we  cannot  agree  with  counsel  when  he 
contends  tbat  the  filing  of  the  notice  of  lis 
pendens  imparted  constructive  notice  of  the 
Judgment  to  Harker;  such  is  not  the  function 
nor  purpose  of  a  notice  of  lis  pendens. 

[I]  WMle  Harker  by  his  own  showing,  de- 
]4SN.W.-fi7 


layed  his  application  from  May,  1911,  until 
October  of  the  same  year,  the  record  doeG 
not  disclose  any  facts  that  placed  the  parties 
in  any  different  situation  in  October  from 
what  they  were  in  May,  and  whether  we  con- 
sider section  151,  G.  C.  P.,  as  applying  there- 
to, which  anthorlzes  the  court  to  exercise  its 
discretion,  in  such  matters  at  any  time  with- 
in one  year  after  notice  of  Judgment,  or  con- 
sider section  0  of  chapter  81,  Laws  1005,  as 
applying,  which  last  section  allows  the  court 
to  relieve  a  defendant  at  any  time  within 
two  years  after  entry  of  Judgment  the  trial 
court  was  vested  with  the  Jurisdiction  to 
grant  the  relief. 

[7]  The  second  ground  of  appellant's  ob- 
jection to  the  making  of  the  order,  to  wit, 
that  there  was  not  sufficient  showing  of 
mistake  or  excusable  neglect  to  justify  the 
order,  has  given  us  much  concern.  It  ap- 
pears from  the  affidavit  of  Harker  that  on 
September  27,  1900,  the  date  on  which  the 
summons  and  complaint  in  this  case  were 
served  upon  him  as  claimed  by  the  officer, 
the  officer  served  a  summons  and  complaint 
upon  him  in  the  case  of  Bystrom  &  Bystrom 
against  him  and  another  defendant;  that 
the  officer  informed  him  that  the  Bystrom 
action  was  brought  to  correct  an  apparent 
defect  of  title;  that  Harker  examined  the 
papers  and  ascertained  that  the  statements 
made  by  the  officer  were  correct  and  so  in- 
formed the  officer  that  it  was  all  right ;  that' 
he  would  pay  no  attention  to  the  action. 
Harker  further  alleges  in  Ills  affidavit  that 
the  summons  and  complaint  in  this  case 
were  not  served  upon  him,  and  nething  was 
stated  to  him  by  the  officer  about  the  present 
case,  and  that  if  the  summons  and  complaint 
in  the  present  case  were  at  said  time  served 
upon  him,  they  must  have  been  so  inclosed 
in  the  papers  in  the  Bystrom  Case  that  he 
did  not  see  the  same  and  that  they  were  not 
called  to  his  attention,  and  that  he  did  not 
give  the  Bystrom  papers  a  careful  examina- 
tion, as  he  was  satisfied  that  he  had  no  in- 
terest in  the  premises  in  that  case.  Harker's 
affidavit  is  corroborated  by  that  of  his  son. 
The  officer  malting  the  service  made  affidavit 
that  he  first  served  the  papers  in  the  By- 
strom Case,  and  the  statements  of  Harker  in 
relation  thereto  are  substantially  corroborat- 
ed. He  then  states  that  he  thereupon  served 
the  papers  in  the  present  case  and  said  to 
Harker,  "Here  are  some  papers  in  an  ac- 
tion in  which  A.  B.  Cowle  is  plaintiff ;"  and 
Harker  said,  "What  is  that  about?"  and  that 
be  replied,  "I  don't  know  exactly,  but  some- 
thing of  a  similar  nature,  I  believe;  you 
can  tell  by  reading  it  over;"  and  that  Harker 
said,  "I  am  in  a  burry  now,"  and  placed  all 
the  papers  in  his  pocket,  and  that  a  few 
days  thereafter  he  saw  Harker  and  Harker 
again  said  to  him  in  subsUnce  that  he  did 
not  have  any  interest  in  the  Bystrom  land. 
There  are  other  affidavits  which  show  that 
the  summons  and  complaint  in  this  case  were 
placed  in  the  hands  of  the  officer.    The  of- 
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fleer  immediately  made  the  nsual  return  of 
service.  From  the  proposed  answer  it  ap- 
pears that  the  title  of  Harker  was  derived 
from  the  foreclosure  of  a  mortgage  and  that 
the  claim  of  the  plaintiff  In  this  case  arises 
by  mesne  conveyances  from  the  mortgagor. 
In  the  order  setting  aside  the  default,  the 
trial  court  dted  among  other  casea,  as  its 
ground  for  granting  relief,  the  case  of  Searles 
V.  Chrlstensen,  6  S.  D.  650,  00  N.  W.  28. 
The  citing  of  this  case  gives  color  to  the  idea 
that  the  court  was  of  the  Impression  that  the 
summons  had  been  served  but  that  the  of- 
ficer made  misleading  statonents  to  Barker. 
In  our  opinion  this  case  presents  so  close  a 
question  that  the  trial  court  might  with 
equal  propriety  have  denied  the  application 
to  vacate  the  default  If  it  had  done  so,  we 
should  have  been  inclined  to  affirm  the  rul- 
ing. 

In  Rosebud  Lumber  Co.  t.  Serr,  22  S.  D. 
389,  117  N.  W.  1042,  this  court  said:  "The 
exercise  of  that  discretion  will  not  be  re- 
viewed by  this  court,  except  in  cases  where 
there  has  been  a  clear  abuse  of  such  discre- 
tion, and  a  much  stronger  case  must  be  made 
as  to  the  abuse  of  such  discretion  where  a 
court  has  granted  the  motion  than  in  a  case 
where  the  motion  has  been  denied." 

In  view  of  the  above  and  of  similar  hold- 
ings in  other  cases,  and  particularly  in  view 
of  the  fact  that  by  the  court's  order  the  open- 
ing of  the  default  was  made  of  no  effect  as 
against  purchasers  of  the  land  in  good  faith, 
we  do  not  feel  warranted  In  saying  that  the^ 
trial  court  has  abused  that  discretion  which 
the  law  commits  to  it 

The  order  appealed  from  is  affirmed. 


HARRIS  V.  SCHOOL  DIST.  NO.  48  OF 
PENNINGTON  COUNTY. 

(Supreme  Court  of  South  Dakota.     Nov.  18, 
1913.) 

1.  Schools  asd  School  Dibtbiots  (J  159^*) 
— Transportation  or  Pupils— Aixowancks 
m  Lieu  of  Transportation. 

Under  Laws  1911,  c.  141,  providing,  relative 
to  the  transportation  of  school  children,  that 
when  pupils  reside  more  than  2Vi  miles  from 
the  nearest  schoolbouse  in  the  district,  and  not 
to  exceed  three  miles,  the  'parent,  guardian,  or 
pupil  shall  receive  from  the  district  10  cents  per 
day  for  each  pupil,  if  more  than  three  miles  and 
not  to  exceed  four  miles,  25  cents  per  day,  etc, 
provided  that  such  financial  provision  shall  be 
only  for  actual  attendance,  and  conditioned  that 
the  district  in  no  way  furnish  means  of  convey- 
ance, and  provided  that  when  pupils  reside  near- 
er some  school  in  another  school  township  or  dis- 
trict, the  school  board  or  board  of  education  can 
make  arrangements  for  the  schooling  of  such  pu- 
pils at  such  other  school  by  paying  tuition  and 
the  transportation  therein  provided  for,  and 
Laws  1907,  c.  135,  {  112,  making  it  the  duty  of 
school  district  boards  at  the  annual  meeting  to 
make  an  assignment  and  distribution  of  pupils 
among  the  schools  in  the  district,  the  liability  of 
a  district  for  money  in  lieu  of  transportation  in 
cases  of  attendance  in  some  other  district  is  lim- 
ited to  the  cases  provided  for  in  the  second  pro- 
viso; and  hence,  where  pupils  attended  a  school 


in  another  district  further  trttm  their  residence 
than  the  school  in  the  district  in  which  they  re- 
sided without  any  arrangements  having  been 
made  between  the  two  school  boards,  the  diatrict 
was  not  liable  for  snch  allowance. 

[E^  Note.— For  other  cases,  see  Sdiools  and 
School  Districts,  Cent.  Dig.  I  207 ;  Dec:  Dig.  j 
159%.*! 

2.  Schools  ahd  School  Dibtbiots  Q  164*)— 

CONTBACTS  roB  IRBTBUCTIOR  BKTWXXIT  DIS- 
TBICTS. 

Under  Laws  1811,  c.  141,  providhig  that 
when  pupils  reside  nearer  some  8cno<d  in  another 
school  township  or  district  tlian  the  nearest 
schoolbonse  in  the  district  in  whidi  they  reside, 
the  school  board  or  board  of  education  can  make 
arrangements  for  the  schooling  of  such  papUs  at 
such  other  school  by  paying  tuition  and  the  ^- 
lowances  In  lieu  of  transportation  therein  spec- 
ified, the  making  of  such  arrangements  are  in  the 
discretion  of  the  boards,  subject,  however,  to  Ju- 
dicial review. 

[Ed.  Note.— For  other  casea,  see  Schools  and 
School  Districts,  Cent  IMg.  H  S26,  327;  Dec 
Dig.  i  164.»] 

3.  Statutes  (|  176*) — DrrsBiaNATiON  or  Va- 
lidity—Scopb  OF  INQUIBT. 

The  courts  must  construe  the  law  as  they 
find  it ;  it  being  no  part  of  their  duty  to  deter- 
mine what  the  law  ought  to  be. 

[Ed.  Note. — For  other  casetk  see  Statutes, 
Cent  Dig.  I  266;  Dec  Dig.  1 176.*]    ' 

Appeal  from  Clrcnlt  Court,  Pennington 
County;  Levi  McGee,  Judge. 

Action  by  Jessie  Harris  against  School 
District  No.  48  of  Pennington  County.  From 
a  Judgment  for  plaintiff  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Revers- 
ed, with  directions. 

Williams  &  Sweet,  of  Rapid  Caty,  for  ap- 
pellant   T.  H.  Connlff,  of  Wall,  for  respond-       | 
ent 


GATES,  J.  [1]  This  is  an  action  to  recov- 
er from  a  school  district  a  sum  of  money 
because  of  the  nontransportation  of  plain- 
tiff's children  to  school  by  the  district  It  Is 
based  on  Chapter  141,  Laws  of  1911.  The 
agreed  statement  of  facta  Is  as  follows: 
"That  the  plaintiff,  together  with  his  wife, 
and  three  children  of  legal  school  age,  re- 
side on  a  homestead  In  School  District  No. 
48,  in  Pennington  County,  S.  D.  That  the 
defendant  Is  a  duly  organized  township 
school  district  corporation  in  Pennington 
county,  S.  D.,  organized  under  and  by  virtue 
of  the  laws  of  South  Dakota,  prior  to  the 
fall  of  1911,  and  Is  operated  under  the  town- 
ship school  system.  That  the  plaintiff,  with 
his  wife  and  three  children,  at  the  beginning 
of  the  school  year  In  the  fall  of  1911,  resided 
a  distance  of  more  than  three  miles  com- 
puted by  section  lines,  and  more  than  three 
miles  and  not  exceeding  four  miles  by  the 
most  direct  route,  from  the  nearest  school 
in  his  said  School  DUtrict  No.  48,  which 
school  was  nearer  than  any  school  in  any 
other  school  district  That  about  six  weeks 
after  the  beginning  of  the  school  year  in  the 
fall  of  1911,  the  plaintiff's  said  wife  and 
three  children,  at  the  plalntlfTs  request  and 
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'wltb  his  assistance,  removed  to  School  Dis- 
trict No.  45,  a  duly  organized  and  legally 
existing  township  school  district  corporation 
in  Pennington  county,  S.  D.,  adjoining  said 
School  District  No.  4&  That  daring  the  re- 
mainder of  said  school  year  of  1011-1912,  the 
plaintiff's  three  children  aforesaid  lived  with 
thdr  mother,  the  plalntUTs  said  wife,  who 
kept  house  for  them.  In  said  School  District 
No.  45,  and  they  attended  public  school  con- 
tinually at  a  schoolhonse  In  said  School  Dis- 
trict No.  46,  dnrlng  the  school  year  of  1911- 
1912.  That  plaintiff,  dnrlng  the  greater  por- 
tion of  said  school  year,  resided  on  his  said 
homestead  In  School  District  No.  48,  but  for 
a  small  portion  of  said  time  occasionally 
stayed  with  his  wife  and  said  children  at 
their  place  of  habitation,  which  be  maintain- 
ed for  them  In  said  School  District  No.  45, 
and  kept  a  few  head  of  cattle  at  said  place  in 
District  No.  45  during  said  winter.  That 
the  school  in  said  District  No.  45,  where  the 
plaintiff's  said  children  attended  public 
school  during  the  school  year  of  1911-1912, 
computed  by  section  lines,  is  a  distance  of 
6%  miles  from  the  plalntUTs  said  homestead 
in  School  District  No.  48,  a  distance  of  3^ 
miles  further  from  plalntlfTs  homestead  than 
his  nearest  school  In  District  No.  48.  That 
the  plaintiff  paid  no  tuition  to  said  School 
District  No.  45,  and  said  School  District  No. 
45  paid  no  transportation  to  the  plaintiff  for 
any  of  his  children  to  its  school  during  said 
school  year  of  1911  and  1912.  That  near  the 
close  of  the  school  year  of  1911  and  1912, 
and  prior  to  the  commencement  of  this  ac- 
tion, the  plaintiff  by  his  attorney  presented 
to  the  officers  of  School  District  No.  48,  at 
a  regular  board  meeting  thereof,  a  claim  for 
transportation,  and  a  duly  Itemized  account 
of  the  actual  attendance  of  his  three  children 
at  public  school  in  School  District  No.  45 
for  the  school  year  of  1911-1912,  In  the  sum 
of  $66.50,  which  claim  was  duly  rejected  by 
said  board ;  no  part  thereof  having  been  paid 
at  the  time  of  Uie  commencement  of  this  ac- 
tion. That  at  no  time  has  the  school  town- 
ship board  of  School  District  No.  48,  nor  any 
member  thereof,  agreed  with  the  plaintiff  to 
fnmisl^  transportation  for  his  children  to 
School  District  No.  45,  or  any  proportionate 
distance  thereof,  during  any  of  the  time  that 
they  were  in  actual  attendance  at  pnbUc 
school  in  said  School  District  No.  45.  That 
the  ages  of  the  plaintiff's  children  in  the  fall 
of  1911  were  as  follows:  Monroe,  11 ;  Cynthia, 
8;  and  Samson,  6  years,  respectively.  That 
the  section  lines  between  plalntlfTs  home- 
stead and  said  schoolhouse  in  District  No.  48 
were  impassable  and  not  traveled  by  reason 
thereof,  and  that  the  route  usually  traveled 
to  reach  said  schoolhouse  was  up  the  Bad 
liSnd  Wall  by  means  of  a  winding  ravine,  a 
distance  of  nearly  four  miles,  difficult  to 
travel,  and  almost  impassable  when  the 
ground  was  wet  or  drifted  with  snow,  and 
for  periods  during  the  winter  and  spring  en- 


tirely so.  That  during  the  school  year  of 
1907-1908,  the  plaintiff's  child  Monroe  Harris 
lived  on  plaintiff's  said  homestead  and  at- 
tended said  school  in  School  District  No.  48 
86  days  out  of  a  total  of  120  school  days,  and 
during  the  school  year  of  1908-1909  to  Janu- 
ary 9,  1909,  said  Monroe  Harris  and  sister 
Cynthia  Harris  attended  said  school  a  por- 
tion of  the  time.  That  the  said  children  of 
■said  plaintiff,  to  wit,  Monroe  Harris,  Cynthia 
and  Samson  Harris,  were  Included  in  the 
school  census  of  said  School  District  No.  46, 
as  given  in  the  report  of  James  M.  Allbum, 
clerk  of  said  school  district  on  May  1,  1912, 
and  thereafter  duly  filed  in  the  office  of  the 
county  superintendent  of  said  Pennington 
coun^;  and  the  plaintiff's  said  children 
were  not  included  in  the  school  census  report 
of  the  clerk  of  School  District  No.  48  for 
the  same  year,  to  wit,  1911-1912.  That  the 
said  school  nearest  to  plalntUTs  home  in 
School  District  No.  48,  and  the  school  at- 
tended by  his  children  In  School  District  No. 
45,  had  equal  educational  fadUttes  during 
the  school  year  of  1911  and  1912." 

The  conclusions  of  law  by  the  trial  court 
were  as  follows: 

"I.  As  conclnsionB  of  law  the  court  finds 
that  It  is  the  duty  of  the  defendant  to  fur- 
nish financial  provision  in  lieu  of  transporta- 
tion for  the  plaintiff's  three  children  during 
their  actual  attendance  at  public  school  tn 
Township  School  District  No.  46,  at  the  rate 
of  26  cents  per  day. 

"II.  That  the  plaintiff  is  entitied  to  have 
and  recover  of  and  from  the  defendant  trans- 
portation for  his  three  children  in  the  sum 
of  25  cents  per  day  for  each,  during  their 
actual  attendance  at  public  school  in  Town- 
ship School  District  No.  45,  dnrlng  the  school 
year  of  1911-1912,  amounting  to  $66.50." 

Judgment  was  thereupon  rendered  against 
the  defendant  for  said  amount,  with  costs. 
From  the  Judgment  and  order  denying  a  new 
trial  defendant  appeals. 

The  decision  in  this  case  depends  entirely 
upon  the  construction  to  be  placed  upon  said 
chapter  141  of  the  Laws  of  1911,  which  law 
is  as  follows: 

"When  pupils  reside  more  than  two  and 
one-half  miles  from  the  nearest  schoolhouse 
in  the  school  district  and  not  to  exceed  three 
miles,  then  the  parent,  guardian  or  pupil  shall 
receive  from  his  school  district  ten  cents  per 
day  for  each  pupil,  if  more  than  three  miles 
and  not  to  exceed  four  miles,  twenty-five 
cents  per  day.  If  four  miles  and  not  to  ex- 
ceed five  miles,  thirty-five  cents  per  day.  If 
five  miles  and  not  to  exceed  six  miles,  forty- 
five  cents  per  day.  Provided,  that  such 
financial  provision  shall  be  only  for  actual 
attendance  at  public  school  and  conditioned 
that  the  district  in  no  way  furnish  means  of 
conveyance.  Provided,  that  when  pupils  re- 
side nearer  some  school  In  another  school 
township  or  district  then  the  school  board 
or  board  of  educatig|^^  |^p  make  arrange- 
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ments  for  the  schooling  of  such  pupils  at  snch 
other  school  by  paying  tuition  and  such 
transportation  as  previously  prorided  for  in 
this  section.  Provided,  further,  In  determin- 
ing the  distance  to  be  traveled  to  get  to  any 
school,  the  most  direct  route  by  section  lines 
shall  be  the  basis  of  the  computation.  This 
act  to  apply  only  to  schools  operating  under 
the  township  school  system. 

"Sec.  2.  All  acts  or  parts  of  acts  In  con- 
flict with  this  act  are  hereby  repealed." 

It  is  the  contention  of  respondent  that  the 
duty  to  make  the  payment  devolves  upon  Dis- 
trict 48  whether  the  pupils  attended  school 
in  District  48  or  elsewhere.  It  is  appellants' 
contention  that  the  portion  of  the  act  down 
to  the  second  proviso  applies  only  to  cases 
where  the  pnpUs  attended  school  in  the  dis- 
trict sought  to  be  held  liable.  In  passing  we 
may  state  that  nowhere  in  the  agreed  state- 
ment of  facts,  nor  in  the  findings,  does  It 
appear  thaO  District  48  did  not  furnish  means 
of  conveyance  for  the  pupils  to  the  school 
in  District  48.  But  we  will  not  rest  our  de- 
cision upon  this  point 

Section  112  of  chapter  135  of  the  Lews 
of  1907  says:  "It  shall  be  the  duty  of  the 
board  at  the  annual  July  meeting,  each  year, 
to  make  the  assignment  and  distribution  of 
pupils  to  and  among  the  schools  in  the  dis- 
trict, and  in  such  assignment  and  distribu- 
tion the  board  shall  take  into  consideration 
the  Wishes  of  the'patrons  and  the  best  inter- 
ests of  the  pupils  and  district"  It  will  be 
presumed  therefore,  that  at  the  July,  1911, 
meeting  the  board  of  District  48  made  an 
assignment  of  the  pupils  ot  respondent  to 
(me  of  the  schools  in  that  district  Had  re- 
spondent the  right  to  Ignore  such  assignment, 
and,  without  notice  to  or  consent  by  that 
board,  take  his  children  to  another  district 
and  still  bold  a  valid  claim  against  the  form- 
er district  for  money  in  lieu  of  transporta- 
tion? We  think  not  Schools  must  be  run 
under  some  sort  of  system  and  under  some 
responsible  bead.  If  respondent  could  do 
this,  all  of  the  residents  of  the  district  could 
do  likewise,  and  chaos  in  school  management 
would  be  the  result 

[2]  In  the  case  covered  by  the  second  pro- 
viso of  the  act  the  pupils  may  be  received 
in  the  nearer  school  in  the  adjoining  district, 
but  to  render  the  district  of  their  residence 
liable  for  such  payment,  arrangements  must 
be  made  between  the  two  districts  In  rela- 
tion thereto.  The  making  of  such  arrange- 
ments are  by  the  terms  of  said  proviso  in 
the  discretion  of  the  boards — subject  of 
course  to  Judicial  review.  If  this  had  been 
the  situation  In  the  present  case,  it  Is  clear 
that  respondent  would  have  had  no  legal 
claim  against  District  48  because  no  arrange- 
ments had  been  made.  How  much  clearer 
It  is  therefore  in  a  case  not  provided  by 
statute  at  all,  because  in  the  present  case  the 
school  was  three  miles  further  from  respond- 


ent's residence  than  the  sdiool  In  District  48. 
By  the  terms  of  section  108  of  chapter  135, 
Laws  1907,  which  said  act  of  1911  amended, 
the  board  had  the  power,  subject  to  the  ap- 
proval of  the  county  superintendent,  to  make 
arrangements  for  the  transportation  and  tui- 
tion of  pupils  in  another  district  where  the 
nearest  school  of  the  district  was  an  unrea- 
sonable distance  from  the  residence,  and  this 
without  regard  to  whether  the  new  sdiool 
was  nearer  to  the  residence.  By  making  the 
more  restrictive  amendment  of  1911,  it  would 
seem,  therefore,  that  the  Legislature  intended 
to  limit  the  liability  of  school  districts  for 
money  In  lien  of  transportation  to  cases  of 
school  attendance  in  the  district,  except  as 
modified  by  the  second  proviso  of  the  act, 
and  we  so  construe  said  act 

[3]  It  Is  claimed  that  because  respondent 
resides  and  pays  taxes  in  District  48  he 
should,  in  fairness,  be  entitled  to  this  mon^. 
and  that  It  makes  no  difference  to  the  district 
that  the  children  attend  scboirt  elsewhere. 
That  may  be.  But  it  is  no  part  of  oui;  duty 
to  determine  what  ought  to  be.  We  must 
construe  the  law  as  we  find  it 

Inasmuch  as  the  district  was  not  liable, 
the  judgment  and  order  denying  a  new  trial 
were  erroneously  entered,  and  they  are  here- 
by reversed,  with  direction  to  dlamias  the 
action. 


ABERDEEN  CLOTHING  CO.  ▼.  JUST. 

(Supreme  Court  of  South  Dakota.     Nov.   Ifl, 
1913.) 

1.  EXECtjnOK  (i  418*)— SUPPUSMENTAST  PBO- 
CEEDINOS— DiSOBKDIBIfCE  OF  OBDCB— PUH- 
I8HMENT  AS  FOB  CONTEMPT. 

Under  an  order  in  a  proceeding  for  the 
examination  of  a  judgment  debtor,  requiring  him 
to  pay  the  judgment,  and  providing  that  if  be 
did  not  do  so  the  cleric  sboald  iasue  a  commit- 
ment commanding  the  sberiS  to  arrest  the  debtor 
and  confine  him  m  jail,  a  commitment  issued  by 
the  clerk  was  nnanthorized  and  void,  since  ft 
the  debtor's  disobedience  of  the  order  was  a  con- 
tempt punishable  under  Code  Civ.  Proc  I  409, 
which  provides  that  any  person  disobeying  an 
order  in  such  a  proceeding  may  be  ponisbed  by 
the  judge  as  for  a  contempt  the  debtor  could  not 
be  so  punished  without  being  cited  to  appear  in 
court  and  given  a  hearing  and  an  opportmiity 
to  purge  himself  of  the  contempt. 

[Ei.   Note.— For  other  cases,  see  B^ecution, 
Cent  Dig.  i  1201;  Dec:  Dig.  S  418.*] 

2.  EXECVnOR  (i  402*)— STTPPLEUEirrABT  Pbo- 
CXEDINQS— ObUKB  FOB  Patmbnt  ob  Dkut- 
KBT  OF  PSOPEBTT. 

Under  Code  Civ,  Proc  {  403,  providing,  rel- 
ative to  proceedings  supplementary  to  execution, 
that  the  judge  may  order  any  property  not  ex- 
empt from  execution  to  be  applied  towards  the 
satisfaction  of  the  judgment,  an  order  finding 
that  the  debtor  had  property  not  exempt  suf- 
ficient to  pay  the  judgment  but  without  finding 
Uiat  he  was  possessed  of  any  money,  ordering 
him  to  pay  the  sum  due  on  the  judgment  was 
unauthorized. 

[Ed.   Note.— For  other  cases,  see  BxecutioD, 
Cent  Dig.  U  1156-1169 ;  DecTDig.  {  402.*] 
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Appeal  from  Circuit  Court,  Boberta  Coun- 
ty;    Frank  McNulty,  Jndge. 

Action  by  tbe  Aberdeen  Clothing  Company 
against  Paul  Just  From  an  order  vacating 
an  order  In  a  proceeding  supplementary  to 
execution,  plaintiff  appeals.    Affirmed. 

J.  J.  Batterton,  of  WUmot,  for  appellant 
Howard  Babcock,  of  Slaseton,  for  respondent. 

GATES,   J.     [1,t]  Tbe  plaintiff  bad  ob- 
tained a  judgment  against  the  defendant  In 
a  sum  exceeding  $25  exclusive  of  costs.    Ex- 
ecution had  been  Issued  and  returned  unsat- 
isfied.    Ttaereniwn  plalntUTs  attorney   pre- 
sented an  affidavit  to  the  trial  court  for  an 
order  requiring  tbe  defendant  to  appear  and 
answer  concerning  his  property,  as  provided 
In  chapter  14  of  the  Code  of  Civil  Procedure, 
Tbe  order  was  issued,  the  defendant  appear- 
ed, and  an  examination  was  had  before  Hon. 
Clay  Carpenter,  Judge,  acting  in  the  absence 
of  Hon.  Frank  McNulty.     As  the  result  of 
such   examination,  an  order  was  made  by 
the    court    through    Hon.    Clay    Carpenter, 
judge,  the  material  portion  of  vrhlch  Is  as 
follows:  "And  the  said  defendant,  Paul  Just, 
having  t>een  duly  sworn  and  examined  in 
open  court  relative  to  hla  property  applicable 
to  the  payment  of  the  plalntltTs  said  Judg- 
ment,   the   court   finds   from  siich   evidence 
that  the  said  defendant,  Paul  Just,  Is  pos- 
sessed of  property  not  exempt  from  execu- 
tion sufficient  to  pay  said  Judgment  and  the 
costs  and  expenses  of  this  proceeding,  which 
he  unjustly  and  unreasonably  refuses  to  pay 
or  apply  ttiereon,  and  that  this  is  a  proper 
case  for  the   making   of   this  order:    Now, 
therefore,  in  consideration  of  tbe  premises, 
and   upon   motion   of   J.    J.    Batterton,    the 
plaintiff's  attorney,  it  is  ordered  that  tbe 
said  defendant,  Paul  Just,  shall,  within  five 
days  from  the  date  of  tbe  service  of  this 
order  upon  him,  pay  to  J.  J.  Batterton,  tbe 
plaintiff's    attorney,    tbe   sum   of   $150   re- 
maining due  upon  said  Judgment,  and  also 
tbe  further  sum  of  $10,  tbe  costs  and  ex- 
penses   of    this    proceeding,    and    that  tbe 
said  J.  J.  Batterton  stiall  thereupon  execute 
and  deliver  to  said  Jnst  a  satisfaction  and 
release  of  said  Judgment,  and  that  In  case 
said  sums  of  money  are  not  so  paid  as  afore- 
said, and  said  satisfaction  and  release  of 
said  Judgment  so  filed,  tbe   clerk   of  this 
court  shall  forthwith  issue  his  commitment 
to  the  sheriff  of  said  county,  commanding 
said  sheriff  to   arrest  said   defendant  and 
conflne  him  In  the  common  Jail  of  said  coun- 
ty until  the  Conditions  of  this  order  are  fully 
compiled  with.     Dated  February  22,  A.  D. 
1913.    By  tbe  Court:    Clay  Carpenter,  Act- 
ing Judge.    Attest:    D.  F.  Stevens,  Clerk." 
This  order  was  duly  entered  and  personally 
served  npon  the   defendant     The   defend- 
ant failed  to  comply  with  the  order  within 
tbe  time  specified,  and  on  March  12,  1913,  the 
derk  of  said  court  Issued  a  commitment  to  the 
sberifl.  Tbe  aberlfl  arrested  tbe  defendant  and 


the  defendant  was  committed  to  tbe  Roberts 
county  Jail.  A  few  days  later,  an  order  was 
issued  and  served  upon  plaintlfTs  attorney,  re- 
quiring plaintiff  to  show  cause  why  the  de- 
fendant should  not  be  released  from  custody. 
Upon  the  hearing  the  trial  court  acting 
through  Hon.  Frank  McNulty,  Judge,  made 
an  order  discharging  the  defendant  from 
custody,  tbe  material  portion  of  which  Is  as 
follows:  "And  said  matter  having  been  pre- 
sented to  the  court  for  Its  determination, 
the  court  finds  and  decides:  That,  as  a 
matter  of  law,  Hon.  Clay  Carpenter,  acting 
Judge  of  said  court  had  no  power  or  authori- 
ty to  make  said  order  of  February  22,  1913, 
for  the  reason  that  such  order  violates  the 
provision  of  the  Constitution  of  the  state  of 
South  Dakota,  prohibiting  the  Imprisonment 
of  a  party  for  debt  and  that  in  consequence 
thereof  said  order  so  made  by  Hon.  Clay 
Cari>enter,  acting  jndge  of  this  court  was, 
and  at  all  times  has  been,  absolutely  void; 
the  court  expressly  refusing  to  consider  said 
application  upon  the  merits.  In  considera- 
tion of  the  premises  and  by  reason  of  the 
findings  of  the  court  herein  expressed,  it  Is 
ordered,  that  said  order  of  Hon.  Clay  Car- 
penter, dated  February  22,  1913,  ordering 
that  said  defendant  Paul  Just  pay  to  J.  3. 
Batterton,  the  plaintiff's  attorney,  the  sum 
of  $160,  and  In  default  thereof  that  he  be 
imprisoned  In  the  common  Jail  of  said  county 
until  the  said  order  was  complied  with,  be 
and  the  same  Is  hereby  in  all  things  vacated 
and  set  aside  and  held  for  naught,  and  that 
the  said  defendant  Paul  Just  be  and  he 
hereby  Is  released  and  exonerated  from  all 
liability  thereunder,  and  from  the  commit- 
ment issued  upon  said  order  of  February 
22,  1913.  And  to  Oie  making  and  entry  of 
this  order  tbe  plaintiff,  by  Its  attorney,  at 
the  time  of  tbe  making  of  the  same,  duly 
excepted  to  the  jvhole  thereof,  and  which 
exception  Is  hereby  allowed  and  made  a  part 
of  tbe  record  herein.  Dated  April  12,  1913. 
By  the  Coort:  Frank  McNulty,  Judge.  At- 
test: D.  F.  Stevens,  Clerk."  From  this  order 
of  April  12,  1913,  plaintiff  appealed  to  this 
court 

The  commitment  of  the  defendant  to  Jail 
was  unauthorized  for  two  reasons:  First  If 
as  is  claimed  by  appellant  tbe  disobedience 
of  the  defendant  to  tbe  order  of  February 
22,  1913,  was  a  contempt  of  court  such  com- 
mitment was  unauthorized  because,  not  being 
a  contempt  committed  in  the  immediate  pres- 
ence of  the  court  tbe  defendant  was  not  cit- 
ed to  appear  before  the  court  In  contempt 
proceedings  and  given  a  hearing  and  an  op- 
portunity to  purge  himself  of  the  contempt 
In  re  Blair,  4  Wis.  522;  9  Cy&  39.  Second. 
The  order  of  February  22,  1913,  was  unau- 
thorized In  tbe  form  In  which  It  was  made. 
Section  403,  C.  C.  P.,  Is  as  follows:  "Tbe 
Judge  may  order  any  property  of  the  judg- 
ment debtor,  not  exempt  from  execution,  in 
the  bands  either  of  himself  of^any^ptbcf 
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person,  or  doe  the  Judgment  debtor,  to  be 
applied  towards  the  satisfaction  of  the  Judg- 
ment; except  that  the  earnings  of  the  debtor 
for  his  personal  services,  at  any  time  within 
sixty  days  next  preceding  the  order,  cannot 
be  so  applied  when  It  is  made  to  appear  by 
the  debtor's  affidavit  or  otherwise,  that  such 
earnings  are  necessary  for  the  use  of  a 
family  supported  wholly  or  partly  by  his 
labor."  It  will  be  noticed  that  In  the  order 
of  February  22,  1913,  the  court  did  not  order 
the  property  of  the  Judgment  debtor  to  be 
applied  towards  the  satisfaction  of  the  Judg- 
ment The  order  required  the  defendant  to 
pay  to  plaintiff's  attorney  the  sum  of  $160 
in  money.  The  court  did  not  find  that  the 
defendant  was  possessed  of  any  money.  It 
simply  found  that  the  defendant  was  possess- 
ed of  property  not  exempt  from  execution 
sufficient  to  pay  said  Judgment  and  costs. 
Whether  the  court  had  authority  to  designate 
what  particular  property  should  be  applied, 
or  whether  the  order  should  simply  have  fol- 
lowed the  language  of  the  statute,  a  question 
wlilch  we  do  not  decide,  the  court  certainly 
had  no  authority  to  direct  the  payment  of 
money  without  finding  that  the  defendant 
bad  any. 

The  delegation  of  power  to  the  clerk  to  is- 
sue a  commitment  as  recited  in  said  order 
was  also  entirely  unauthorized  and  void. 
Section  409,  C.  C.  P.,  provides  that  for  dis- 
obedience to  an  order  the  party  may  be  pun- 
ished as  for  contempt  Hs  may  not  l>e  com- 
mitted by  an  act  of  the  clerk  without  a 
hearing  before  the  court  Hoffman  ▼.  HotT- 
man,  26  S.  D.  84,  127  N.  W.  478,  30  L.  R.  A. 
(N.  S.)  564,  Ann.  Cas.  1913A,  956. 

It  appears,  therefore,  that  the  order  of 
February  22,  1913,  was  improvidently  grant- 
ed, and  that  the  order  appealed  from  was 
rightfully  granted,  and  the  same  is  hereby  af- 
firmed. 


KING    T.    HUTTERISCHB    BRUDER    GB- 
MEINDE  et  al. 

(Supreme  Ciourt  of   South   Dakota.     Nov.  la 
1913.) 

1.  Watebs  and  Wateb  Courses  (J  179*>- 
Flowino  of  Laud— Two- Ykab  Statutk. 

Where  defendant  erected  a  milldam  which 
caused^  a  yearly  overflowinz  of  plaintiff's  land, 
renderipg  the  same  useless  for  agricultural  pur- 
poses, the  injury  was  a  permanent  one,  and  the 
BiRht  of  action  is  barred  by  the  two-year  limita- 
tion provided  by  Code  Civ.  Proc.  {  857,  de- 
clarins  that  actions  for  damages  by  the  erec- 
tion of  a  milldam  shall  be  brought  within  two 
years  thereafter. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  f,i  244-250,  256-259, 
263,  264;    Dec.  Dig.  §  179>] 

2.  Waters   and   Water  Coubseb   (|   179»)— 
Period  or  tiie  Limitation— Power  Of  Lko- 

ISLATCBE. 

The  length  of  the  period  of  limitation  Is 
solely  a  matter  oif  legislative  wisdom,  and  the 
fact  that  Code  Civ.  Proc.  IS  857.  fi-xing  a  two- 
year  limitation  for   the  maintenance  of  actions 


for  damages  caused  by  the  erection  of  milldams, 
is  i>art  of  a  special  act  relating  to  the  location 
of  mlUdams  will  not  prevent  it  from  applying 
to  all  cases  of  such  damage. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conrsea,  Cent  Dig.  f{  244r-250,  25e-25a 
263,  204;   Dec.  Dig.  {  179.*] 

Appeal  from  Circnlt  Conrt,  Hutcblnaon 
Coooty;  Robert  B.  Tripp,  Judge. 

Action  by  Charles  King  against  the  Hut- 
terisdie  Bruder  Gemeinde,  a  corporation,  and 
the  Hoderiscbe  Bruder  Gemdnde,  a  corpora- 
tion. From  a  Judgment  for  defendants,  plain- 
tilf  appeals.    Affirmed. 

Eldward  E  Wagner,  of  Sioux  Fails,  for  ap- 
pellant N.  J.  Cramer,  of  Tankton,  for  re- 
spondenta 

McCOY,  J.  [1]  By  his  complaint  plalntUT 
alleges  that  he  is  the  owner  of  certain  lands; 
that  defendant  is  the  owner  of  a  certain 
dam  and  mill  property  situated  on  tbe  James 
river  below  the  said  land  of  plaintiff;  that 
during  the  year  1904  defendant,  wltbont  law- 
ful authority,  and  without  compensating 
plaintiff,  and  without  authority  or  jiennissioD 
of  plaintiff,  reconstructed,  added,  to,  and  i 
built  upon  the  top  of  said  dam,  and  strength- 
ened the  same,  and  raised  it  in  such  a  man- 
ner as  to  further  retard,  obstruct  and  pre- 
vent the  natural  flow  of  the  water  of  said 
stream  through  the  natural  channels  thereof, 
and  caused  the  water  to  overflow  and  ac- 
cumulate in  large  quantities  above  tbe  said 
dam,  and  to  overflow  tbe  banks  of  said 
stream  in  such  a  manner  as  to  flood  tbe 
lands  of  plaintiff  each  year  since  1904  during 
the  annual  thaws  and  freshets  and  in  times 
of  high  water  occasioned  annually  ao  as  to 
destroy  the  annual  crops  and  grasses  planted 
and  growing  thereon,  and  lias  created  bogs 
and  marshes  on  said  land,  and  by  reason 
thereof  said  land  has  soured  and  spoiled,  and 
has  grown  up  with  coarse  and  worthless 
grasses,  flags,  and  cat-tails,  and  said  land  has 
been  thereby  rendered  worthless  and  destroy- 
ed for  agricultural  purposes,  and  plaintiff 
has  suffered  damage,  eta  To  whicb  com- 
plaint defendant  interposed,  among  other 
tilings,  the  answer  of  the  two-year  statute  of 
limitations  provided  for  -by  section  857.  Code 
Civ.  Proc.  To  this  answer  of  this  statute  of 
limitation  plaintiff  interposed  a  demurrer,  on 
the  ground  that  the  same  did  not  constitute 
any  defense  to  the  cause  of  action  all^eu  by 
plaintiff.  The  demurrer  was  overruled,  and 
plaintiff  appeals. 

[2]  The  sole  question  presented  by  tlils  ap- 
peal is  what  statute  of  limitation  applies  to 
tbe  alleged  cause  of  action,  Whether  the  gen- 
eral six-year  limitation  found  in  section  60, 
Code  Civ.  Proc.,  or  the  two-year  limitation 
found  in  section  857.  We  are  of  the  opinion 
that  the  two-year  limitation  is  applicable  to 
the  character  of  permanent  damages  alleged 
in  the  complaint  The  bogs  and  marshes 
which  formed  on  plaintiff's  land  each  year 
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after  1904,  and  wblcb  rendered  said  land 
wortblefls,  and  destroyed  the  same  for  agri- 
cultural pnrposes,  was  a  damage  of  a  con- 
tinalng  permanent  nature,  and  the  cause  of 
action   accrued   therefor   Immediately   upon 
tbe  erection  of  said  dam  In  1904.    It  was  a 
X>ermanent  Injury  to  the  land,  for  which  there 
could  be  but  one  recovery.     It  was  not  a 
periodical  Injury  to  growing  crops.    2  Fam- 
ham  on  Waters,  p.  1860;   26  Oyc.  1140.    The 
provisions  of  section  867  are  general  In  their 
terms,  and  appear  to  apply  to  all  damages  of 
the  character  here  alleged  occasioned  by  the 
construction   of  milldams.     Tbe  mere  fact 
that  section  867  appears  In  and  as  a  part 
of  a  special  act  relating  to  the  location  of 
milldams,  and  ascertainment  of  the  amount 
of  damages  caused  by  the  erection  thereof, 
would  not  prevent  the  provisions  of  said  sec- 
tion 857  from  applying  to  all  cases  of  dam- 
age where  such,  from  tbe  express  language 
used,    was  the   apparent  intention   of    the 
liCglslatare.    The  Legislature  had  the  same 
right  to  enact  the  two-year  limitation  that 
it  bad  to  enact  the  stx-year  limitation.    The 
length  of  the  limitation  was  solely  a  matter 
of  legislative  wisdom.    It  Is  said  tbe  mill- 
dams are  assumed  to  be  of  public  benefit,  and 
that  there  are  many  reasons  of  legislative 
policy  In   favor  of  the  shorter  limitation. 
Some  contention  Is  made  that  the  mllldam  In 
question  was  unlawfully  in  said  stream ;  but 
we  are  of  the  opinion  this  contention  is  not 
well  founded.    It  will  be  observed  that  the 
mUldam-  In  question  was  constructed  wholly 
on  tbe  -lands  of  defendant.    The  defendant 
bad  the  right  to  so  construct  upon  Its  land 
whatever  mllldam  it  pleased,  being  responsi- 
ble, however,  for  the  abuse  of  such  right, 
and  liable  for  tbe  payment  of  damages  occa- 
sioned  thereby  to  tbe  property  of   otbera 
We  are  of  tbe  opinion  that  it  was  not  an 
unlawful  mllldam  in  the  sense  that  defendant 
bad  no  right  to  construct  tbe  same  at  all, 
or  that  the  construction  thereof  was  express- 
ly Yorbldden  by  law;,.    Others  who  suffered 
damage  thereby  might  either  enjoin  the  con- 
tinuance thereof  or  bring  action  for  dam- 
ages.   These  views  are  fully  sustained  by  tbe 
following   decisions:     Priebe   v.    Ames,    104 
Minn.  419,  116  N.  W.  829,  17  L.  R.  A.  (N.  S.) 
206,  and  note;    Hardesty  v.  Ball  (Kan.)  22 
Pac.  1095;    Id.,  43  Kan.  151,  23  Pac.  937;   2 
Pamham  on  Waters,  p.  1860. 

Finding  no  error  In  tbe  record,  tbe  Judg- 
ment appealed  from  Is  affirmed. 


NORTHERN  PAC.  RT.  CO.  v.  BARLOW. 

(Supreme  Court  of  North  Dakota.    Oct  23, 
1913.) 

(Byllahut  hy  the  Court.) 

Public  Lands  (§  72*>— Gbant  fob  Railroad 

Right  op  Wat— SurnciENcr  of  Location. 

A  definite  locatlou  of  the  right  of  way  of 

a  railway  company  which  will  entitle  it  to  the 


benefits  of  Act  Cong.  March  8,  1878,  c.  152, 
18  Stat  482  (U.  S.  Comp.  St  1901,  p.  1568), 
grantiD^  lands  to  raillroads,  is  made  by  tbe 
completion  of  tbe  grade  ready  for  the  ties  and 
rails,  which  has  been  preceded  by  tbe  approval 
of  a  plat  and  profile  of  sncb  road  by  tbe  Secre- 
tary of  the  Interior,  even  though  there  is  no 
proof  that  such  plat  was  ever  filed  in  the  land  . 
office  of  the  district  in  which  the  land  is  sit- 
uated. 

[Ed.  Note. — For  other  cases,  see  Public 
Lands,  Cent  Dig.  {  233;   Dec  Dig.  S  72.*] 

Appeal  from  District  Court,  Foster  Coun- 
ty;   Burke,  Judge. 

Action  by  tbe  Northern  Padflc  Railway 
Company  against  Harriet  A.  Barlow.  From 
a  Judgment  for  plalntiflF,  defendant  appeals. 
Affirmed. 

This  is  an  action  to  determine  adverse 
claims,  and  to  quiet  title  In  tbe  plaintiff  to 
a  strip  of  land  200  feet  in  width,  used  as  a 
railroad  right  of  way  across  the  southwest 
quarter  of  section  16,  township  147,  range 
66  In  Foster  county,  N.  D.  In  it  a  counter- 
claim is  filed  by  tbe  defendant,  praying  that 
the  title  to  tbe  land  be  quieted  In  her,  and 
that  the  action  of  plaintiff  be  dismissed.  The 
trial  court  found  the  Issues  for  the  plain- 
tiff, and  quieted  tbe  title  in  It  From  this 
Judgment  this  appeal  is  taken,  and  a  trial 
de  novo  is  asked.  The  case  came  before  this 
court  on  a  prior  appeal  In  the  case  of  North- 
ern Pacific  Railway  Co.  v.  Barlow,  20  N.  D. 
197,  126  N.  W.  233,  Ann.  Caa  1912C,  763, 
but  nothing  in  that  case  was  decided  in  re- 
lation to  the  merits;  tbe  only  question  de- 
cided being  that  a  stipulation  was  and  must 
be  considered  a  part  of  the  record.  The 
claim  of  the  railway  company  to  the  right 
of  way  in  question  is  based  upon  an  alleged 
compliance  with  the  provisions  of  the  act 
of  Congress  of  March  3,  1875,  granting  to 
railroads  tbe  right  of  way  over  the  public 
lands  of  tbe  United  States  (c.  152,  18  Stat 
at  L.  482;   U.  S.  Comp.  St  1901,  p.  1568). 

Knauf  &  Knauf  and  S.  B.  Ellsworth,  all 
of  Jamestown,  for  appellant  Watson  & 
Young,  of  Fargo,  for  respondent 

BRUCE,  J.  (after  stating  tbe  facts  as 
above).  The  evidence  is  undisputed  that  a 
survey  of  the  strip  in  question  was  made  in 
September  and  October,  1881,  was  adopted 
by  action  of  tbe  board  of  directors  of  the 
Jamestown  &  Northern  Railway  Company 
(tbe  plaintiff's  assignors),  on  October  5,  1882, 
and  was  approved  by  the  Secretary  of  the 
Interior  on  June  26,  1883.  How  long  prior 
to  tbe  approval  of  tbe  plat  and  profile  the 
same  were  on  file  In  tbe  office  of  tbe  Secre- 
tary of  tbe  Interior  does  not  appear,  nor 
does  it  appear  how  the  same  came  Into  the 
possession  of  tbe 'Secretary.  There  is  a  stipu- 
lation, however,  which,  under  the  decision  in 
Northern  Pac  R.  Co.  v.  Barlow,  20  N.  D. 
197,  126  N.  W.  233,  Ann.  Caa.  1912C,  763, 
we  must  recognize,  to  tbe  effect  that  "on  tbe 
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said  22d  day  of  July,  A.  D.  1883,  intending 
to  make  entry  of  the  said  lands  therein  de- 
scribed when  the  same  was  Barveyed,  and  to 
acquire  title  to  the  same  by  virtue  of  com- 
pliance with  the  pre-emption  laws  of  the  Unitr 
ed  States,  said  Frederick  O.  Barlow  settled 
upon  said  land  and  took  np  his  residence 
thereon.  At  the  time  of  such  settlement 
there  was  not  a  railroad  track  or  line  of  rail- 
road in  operation  across  said  land  at  any 
place,  nor  had  any  plat  or  profile  of  said 
railroad  extending  across  said  land  herein- 
before referred  to  been  filed  in  the  United 
States  District  Land  office  at  Fargo."  We 
find  from  the  evidence  that  although  Barlow 
entered  upon  the  land  upon  the  22d  day  of 
July,  A.  D.  1883,  the  grading  of  the  road 
across  said  land  was  completed  prior  to  May 
31,  1883;  that  is  to  say,  nearly  two  months 
before  his  settlement  We  also  find  that  the 
rails  were  laid  upon  the  grade  between 
August  10  and  15,  1883,  and  that  trains  were 
operated  on  said  road  and  across  said  land 
soon  after.  Under  the  stipulation  we  are 
constrained  to  hold  that  up  to  the  time  of 
said  entry  no  plat  had  been  filed  in  the  local 
land  office,  and  it  is  for  us,  therefore,  to 
determine  whether  the  surveying  of  a  road 
across  a  quarter  section  of  government  land, 
the  construction  on  said  land  of  a  grade 
ready  for  the  ties  and  rails,  and  the  approval 
of  the  map  and  profile  of  the  road  and  survey 
by  the  Secretary  of  the  Interior  prior  to  the 
entry  of  the  settler  give  to  the  railway  com- 
pany title  to  such  right  of  way  which  Is  su- 
perior to  that  of  the  entryman.  We  are 
quite  satisfied  that  it  does. 

The  act  of  Congress  of  March,  3,  1876  aS 
Stat  482,  c  162),  provides,  among  other 
things: 

"That  the  right  of  way  through  the  public 
lands  of  the  United  States  is  hereby  granted 
to  any  railroad  company  duly  organized  un- 
der the  laws  of  any  state  or  territory,  except 
the  District  of  Columbia,  or  by  the  Congress 
of  the  United  States,  which  shall  have  filed 
with  the  Secretary  of  the  Interior  a  copy  of 
its  articles  of  Incorporation,  and  due  proofs 
of  its  organization  under  the  same,  to  the 
extent  of  100  feet  on  each  side  of  the  central 
line  of  said  road.    •    •    • 

"Sec.  4.  That  any  railroad  company  desir- 
ing to  secure  the  benefits  of  this  act,  shall 
within  12  months  after  the  location  of  any 
section  of  20  miles  of  its  road,  if  the  same 
be  upon  surveyed  lands,  and,  if  upon  unsur- 
veyed  lands,  within  12  months  after  the  sur- 
veying thereof  by  the  United  States,  file 
with  the  register  of  the  land  office  for  the 
district  where  such  land  is  located  a  profile 
of  its  road;  and  upon  approval  thereof  by 
the  Secretary  of  the  Interior  the  same  shall 
be  noted  upon  the  plats  in  said  office;  and 
thereafter  all  such  lands  over  which  the  right 
of  way  shall  pass  shall  be  disposed  of  subject 
to  such  right  of  way." 

The  uniform  construction  of  this  act  has 


been  tliat  it  is  a  grant  'Mn  pnesentl  of  lands 
to  be  thereafter  identified."  Jamestown  & 
Northern  Ry.  Co.  v.  Jones,  177  U.  S.  125,  20 
Sup.  Ct  068,  44  L.  Ed.  698;  Denver  &  R.  G. 
Ry.  Co.  V.  Ailing,  00  U.  S.  463,  26  L.  Ed.  43a 
In  the  case  of  Jamestown  &  Northern  Ry.  Ca 
V.  Jones,  177  U.  S.  125,  20  Sup.  Ct  568,  44 
L.  Ed.  698,  it  was  held  that  such  definite  lo- 
cation was  made,  and  a  prior  right  superior 
to  that  of  subsequent  settlers  acquired,  pro- 
vided the  road  was  actually  constructed 
across  the  land  in  question  prior  to  such 
entry,  and  even  though  no  plat  had  been 
filed  either  in  the  local  land  office  or  with 
the  Secretary  of  the  Interior.  In  the  case 
of  Minneapolis,  St  Paul  &  Sault  St  Marie 
Ry.  Co.  V.  Doughty,  208  U.  8.  251,  28  Supt 
Ct  291,  52  L.  Ed.  474,  the  court,  though 
afllrming  the  ruling  in  Jamestown  &  Nortli- 
em  Ry.  Co.  v.  Jones,  supra,  held  that  no  such 
definite  location  was  accomplished  by  the 
mere  surveying  of  the  line  and  the  driving 
of  stakes,  as  such  location  could  be  easily  al- 
tered. In  the  case  of  Stalker  v.  Oregon 
Short  Line  Co.,  225  U.  S.  142,  32  Sup.  Ct  636, 
56  L.  Ed.  1027,  the  court  held  that  where  the 
road  had  been  physically  located  and  the 
plats  filed,  the  mere  failure  of  the  register 
of  the  land  office  to  note  the  location  upon 
the  plats  in  his  office  did  not  affect  the  right 
of  the  railway  company.  In  passing  upon 
the  question  the  court  said :  "The  Initiatory 
act  to  which  the  final  act  of  approval  relates 
U  the  fllinff  with  the  Secretary  of  the  In- 
terior of  the  map  of  definite  UtcatUm.  The 
mere  surveying  and  staking  of  a  route  is  the 
tentative  act  of  the  railroad.  It  might  at 
will  select  a  different  route  and  move  its 
stakes.  But  when  it  adopts  a  route  definitely 
and  then  causes  a  map  of  such  route  to  be 
filed  in  the  land  office  of  the  district,  in  dupli- 
cate, and  then  filed  with  the  Secretary  of  the 
Interior,  a  right  is  thereby  initiated  which, 
until  disposed  of,  rightly  precludes  tbe  crea- 
tion of  a  later  right,  and  gives  to  the  com- 
pany,, as  prior  in  time,  priority  in  right 
*  *  *  It  is  next  said  that  the  register 
did  not,  after  a  copy  of  the  approved  map  of 
station  grounds  had  been  transmitted  to 
him,  mark  the  proper  township  tract  books, 
as  required  by  the  regulations  of  the  Land 
Department,  so  as  to  show  the  station  land 
selected.  This  notation  on  the  books  of  the 
local  land  office  is  for  the  purpose  of  giving 
notice  to  future  enterers.  But  this  was  not 
required  to  be  done  until  the  receipt  in  the 
land  office  of  the  approved  plat  of  station 
grounds.  That  approval  did  not  occur  until 
December  15,  188a  Reed  filed  his  right  of 
pre-emption  October  18,  1888,  a  date  ante- 
cedent to  any  possible  notation.  He  could 
not  therefore  have  t>een  misled,  but,  on  the 
other  hand,  hoi  the  oon$tructive  itottce  tohich 
came  from  the  then  pending  proceedingt  he- 
fore  the  Secretetry  of  the  Interior.  But, 
aside  from  tills,  there  are  two  answers  to 
the  contention:     First,  U  we  are  right  in 
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holding  that  tbe  grant  vested  in  the  company 
when  the  plat  was  approved,  as  of  the  date 
when  filed,  the  failnre  of  the  officer  In  the 
district  land  office  to  properly  mark  the  plat 
could  not  operate  to  defeat  the  grant;  and, 
secondly,  the  railway  company,  having  done 
everything  which  it  was  required  by  law  to 
do,  should  not  be  affected  by  the  negligence 
of  the  register  in  not  doing  a  duty  upon 
which  the  vesting  of  title  as  against  the 
United  States  did  not  depend.  If  the  taking 
effect  of  the  grant  liad  been  made  to  depend 
upon  his  properly  marking  the  plat  books, 
there  would  be  no  room  for  the  doctrine  of 
relation  to  the  Initiatory  step  of  filing  the 
plat  of  sdection.  As  that  is  not  the  case, 
hit  neglect  to  do  tomethitiff  not  vital  to  the 
vetting  of  title  wM  not  defeat  the  title  to 
vetted." 

We  are  quite  satisfied  from  these  decisions 
that  what  the  act  of  Congress  aimed  at  was 
a  fixity  of  location;  that  is  to  say,  a  location 
which  the  railway  company  could  not  change 
at  will  in  case  it  later  found  a  route  which 
was  more  advantageous  to  IL    The  Supreme 
Court  of  the  United  States  held,  in  the  case 
of  Jamestown  &  Northern  Ry.  Co.  ▼.  Jones, 
supra,  that  the  construction  of  the  road  in 
the  absence  of  the  flUng  of  and  approval  of 
a  plat,  constituted  a  location.    It  Is  held  in 
the  case  of  Stalker  v.  Oregon  Short  Line, 
supra,  that  a  notation  upon  the  plat  in  the 
local  land  office  was  not  an  initiatory  step 
upon  which  the  right  depended.    In  the  case 
at  bar  the  railroad  company  had  not  merely 
practically  constructed  the  road  at  the  time 
of  the  entry,  but  the  plat  had  been  approved 
at  Washington.    The  facts  of  the  case  would 
come  within  those  of  Jamestown  &  North- 
em  By.  Co.  V.  Jones,  but  for  the  fact  that 
there  is  no  proof  that  the  ties  and  rails 
were  laid  at  the  time  of  the  entry,  though 
there  is  proof  tliat  this  was  the  fact  some 
18  days  later.    It  is,  however,  stronger  than 
the  Jamestown  Case  on  account  of  the  fact 
that  the  plat  had  been  approved  at  Wash- 
ington, and  that  the  railway  company  was 
powerless  to  then  change  the  location.    There 
can  be  no  doubt,  indeed,  that  the  route  was 
fixed,  both  on  account  of  the  pliysical  con- 
struction and  the  difficulty  of  a  subsequent 
removal,  and  on  account  of  the  fact  that  its 
offer  of  a  permanent  location  had  been  ac- 
cepted by  the  federal  authorities.    The  en- 
tryman  in  this  case  can  have  no  more  ground 
for  complaint  than  could   the  entryman  in 
the  case  of  Stalker  v.  Oregon  Short  Line,  su- 
pra.   It  would  be  absurd  to  bold  that  one 
who  enters  upon  land  and  sees  upon  it  a  rail- 
road grade  which  is  only  18  days  from  phys- 
ical completion,  and,  as  we  have  a  right  to 
believe,  but  a  link  in  miles  of  road  stretch- 
ing across  the  same  prairie,  was  not  aware  of 
this  prior  railroad   occupation.     Added   to 
this  is  the  fact  that  there  is  no  showing  that 
the  entryman  himself  ever  asserted  any  claim 
against  the  road,  and  that  a  station  was  put 


In  at  or  near  the  point,  and  named  after 
him,  in  the  neighborhood  of  which  he  lived 
for  some  time.  It  is  his  widow  devisee  mere- 
ly who  is  found  to  protest  No  one  wonld 
contend  that  on  account  of  the  failure  to 
file  the  plat  in  the  local  land  office,  he  was 
induced  to  settle  upon  land  which  otherwise 
he  would  not  have  occupied,  or  tliat  the  lo- 
cation of  the  road  did  not  increase  the  value 
of  his  land,  nor  is  there  any  evidence  to 
the  effect  According  to  the  case  of  Stalker 
V.  Oregon  Short  Line,  he  must  be  imputed 
with  constructive  notice,  not  merely  of  the 
construction  of  the  grade,  but  of  the  pro- 
ceedings at  Washington.  The  fact  is  that, 
much  as  we  may  clamor  for  damages  when 
a  railroad  right  of  way  is  sought  to  be  con- 
demned across  our  lands  when  railroads  are 
plentiful  and  near  at  band,  the  proximity 
of  a  railroad  in  a  new  country  is  a  thing 
whldh  the  intending  settler  most  desires. 
The  question  is,  after  all,  one  for  the  Su- 
preme Court  of  the  United  States,  and  not 
for  us  to  ultimately  decide,  and  all  that  we 
can  do  Is  to  seek  to  interpret  the  prior  de- 
cisions- of  that  tribunal.  This  we  have  at- 
tempted to  do,  and  our  conclusion  is  that 
the  Judgmeat  of  the  district  court  should  be 
affirmed,  and  it  is  so  ordered. 

Having  passed  upon  the  merits  of  this  case 
and  resolved  the  controversy  in  favor  of 
the  respondent.  It  Is  unnecessary  for  us  to 
treat  the  motion  to  dismiss  the  appeal  with 
any  particularity.  It  is  sufficient  to  say 
that  a  majority  of  the  court  is  of  the  opinion 
that  it  lacks  in  merit 

BURKE,  J.,  being  disqnalifled,  did  not 
participate. 


DUHNE  V.  HATTBNDORr. 

(Supreme  Court  of  Wisconsin.    Nov.  18,  1013.) 

Appbal  and  Brbob  (I  1064*)— Buyer's  Ac- 
tion roB  Bbeach  of  Cohtbact— Instbxjc- 
TioNS— Damages. 

In  an  action  for  damages  for  failure  to  de- 
liver grain  under  a  contract,  where  there  was 
evidence  that  plaintiff  had  lost  at  least  15 
cents  a  ton  on  300  tons,  an  instruction  that 
the  jury  might  return  a  verdict  for  nominal 
damages  was  prejudicially  erroneous,  and  hence, 
where  the  jury  returned  such  a  verdict,  the 
court  properly  granted  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  4219,  4221-4224;  Dec. 
Dig.  I  1064.*] 

Appeal  from  (Hrcult  Court,  MUwankee 
County ;  Oscar  M.  Frits,  Judge. 

Action  by  Francis  Duhne,  Jr.,  against  John 
G.  Hattendorf;  From  an  order  granting  a 
new  trial  on  plaintiff's  motion  after  a  verdict 
in  his  favor  for  insufficient  relief,  defendant 
appeals.    Affirmed. 

Lawrence  A.  Olwell,  of  Milwaukee,  for  ap- 
pellant Adolph  Hubschmann,  of  Milwaukee, 
for  respondent 


*For  other  cases  ue 
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WTNSLOW,  0.  J.  In  an  action  for  dam- 
ages for  failure  to  deliver  2,300  tons  of  brew- 
er's grains,  the  coart  held  that  a  valid  con- 
tract was  shown,  and  that  it  had  been  breach- 
ed, and  submitted  to  the  Jury  simply  the 
question  of  damages.  The  Jury  found  nomi- 
nal damages  only,  as  they  were  told  they 
might  do  by  the  charge  of  the  court  Upon 
motion  for  .a  new  trial  by  the  plaintiff,  the 
trial  Judge  on  examining  the  evidence  held 
that,  under  that  part  of  the  evidence  most 
favorable  to  the  defendant,  the  plaintiff  was 
showu  to  have  lost  at  least  16  cents  per  ton 
on  300  tons,  and  hence  he  concluded  that 
so  much  of  the  charge  as  stated  to  the  Jury 
that  they  might  return  a  verdict  for  nominal 
damages  was  prejudicially  erroneous,  and  he 
thereupon  set  aside  the  verdict,  and  granted 
a  new  triaL 

Examioation  of  the  evidence  shows  that  the 
trial  Judge  was  right  in  his  conclusion  as  to 
the  state  of  the  evidence,  and  consequently 
was  right  in  granting  a  new  trial.  Other 
questions  are  argued ;  but  we  have  found  no 
prejudicial  error  in  any  of  the  rulings  of  the 
trial  court  which  are  before  us  on  tills  ap- 
peal. 

Order  alhrmed. 

SIEBECKBR,  J.,  took  no  part 


SATHER  v.  CITY  Or  DULUTH. 
(Supreme  Court  of  Minnesota.    Nov.  7,  1913.) 

(SyUaJtut  by  the  Oourt.) 

1.  Ekinvnt  Domain  (|  266*)  —  Chanok  of 
Street  Gkaob  —  Cause  of  Aotiom  —  Ac- 

CBUAL. 

A  cause  of  action  for  damages  to  abutting 
property  for  change  of  grade  of  a  street  ac- 
crues, not  when  the  ordinance  re-establishing  the 
^rade  is  enacted,  but  when  the  change  of  grade 
IS  physically  made ;  overruling  on  this  point 
McCarthy  v.  City  of  St  Paul,  22  Minn.  027. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i{  604-ti96,  702,  703,  705; 
Dec.  Dig.  §  266.*] 

(Additional  SyUahui  by  Editorial  Staff.) 

2.  EUINENT    DOKAIN    (f    101*)    —    CHANOB    OF 

Stbeet  Grade— Liabilitt. 

Under  the  express  provisions  of  Const  art 
1,  i  13,  as  amended  in  1896,  a  city  is  liable  for 
damages  caused  by  change  of  a  street  grade. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {|  269,  270;  Dec.  Dig.  {  101.*] 

Appeal  from  District  Court  St  Lotds 
County ;  H.  A.  Dancer,  Judge. 

Action  by  Edward  Sather  against  the  City 
of  Duluth.  From  an  order  overruling  a  de- 
murrer to  plaintiff's  complaint  defendant 
appeals.    ASirmed. 

Harvey  Clapp  and  William  P.  Harrison, 
both  of  Duluth,  for  appellant  Charles  U 
Lewis  and  Neil  E.  Beaton,  both  of  Duluth, 
for  respondent 

HALLAM,  J.  This  is  an  appeal  from  an 
order   overruling  a   demurrer  to  plaintiff's 


complaint  The  complaint  alleges  the  fol- 
lowing facts:  In  1893  defendant  city  es- 
tablished the  grade  of  St  Croix  avenue  as  it 
was  then  Improved  and  traveled  as  the  per- 
manent grade  of  the  street  In  1909  the 
city  re-established  the  grade  by  raising  It  16 
inches.  In  1910  plaintiff  acquired  title  to 
an  abutting  lot  In  1911  the  city  fflled  and 
graded  the  street  to  the  new  grad&  PUUn- 
tUTs  lot  was  damaged. 

[2]  Section  13,  art  1,  Constitution  of  Min- 
nesota, as  amended  in  1896,  provides  that 
"private  property  shall  not  be  taken,  de- 
stroyed or  damaged  for  public  use,  without 
Just  compensation  therefor."  Under  this 
section  a  dty  is  liable  for  damages  caused 
by  change  of  grade  of  a  street  Dickerman 
V.  aty  of  'Duluth,  88  Minn.  288,  92  N.  W. 
1119;  Sallden  v.  City  of  Little  Falls,  102 
Minn.  368,  113  N.  W.  884,  13  L.  R.  A.  (N.  S.) 
790,  120  Am.  St  Rep.  636. 

[1]  There  is  but  one  question  in  the  case, 
namely :  When  did  the  damage  accrue?  If 
it  accrued  when  the  ordinance  was  passed 
establishing  the  new  grade,  the  action  must 
fall,  since  plaintiff  was  not  then  the  ovrner 
of  the  lot  If  the  damage  accrued  when  the 
physical  change  of  grade  was  actually  made 
In  1911,  the  complaint  states  a  cause  of  ac- 
tion. 

We  are  of  the  opinion  that  the  damage  ac- 
crued when  the  physical  change  of  grade 
was  made,  and  not  before.  A  change  of  grade 
on  paper  does  no  damage.  The  damage  is 
then  only  in  prospect  The  change  may  be 
abandoned,  and  the  action  is  subject  to 
modification  or  repeat  If  a  property  owner 
is  permitted  to  recover  his  damages  before 
the  grade  is  physically  changed,  we  may  have 
the  anomaly  of  a  party  collecting  daniages 
for  acts  which  are  never  in  ftict  performed. 
The  authorities  outside  of  tills  state  are 
practically  unanimous  in  sustaining  the  views 
above  expressed.  Eachus  v.  Los  Angeles 
C.  E.  By.  Co.,  103  Cal.  614,  621,  37  Pac.  750. 
42  Am.  St  Rep.  149;  York  v.  City  of  Cedar 
Rapids,  130  Iowa,  453,  103  N.  W.  790;  Brown 
V.  City  of  Lowell,  8  Mete.  (Mass.)  172;  Page 
V.  City  of  Boston,  106  Mass.  84 ;  Change  of 
Grade  in  Plan  166,  143  Pa.  414,  22  AU.  673; 
Howley  V.  Pittsburg,  204  Pa.  428,  54  AtL 
347;  Devlin  v.  Philadelphia,  206  Pa.  618,  Sfi 
Atl.  21;  Tyson  v.  City  of  Milwaukee,  50 
Wis.  78,  91,  6  N.  W.  914;  Lewis,  Ehnlnent 
Domain,  5§  969,  970;  28  Cyc.  1071, 1072.  See, 
also,  Dickerman  v.  N.  T.,  N.  B.  &  H.  B.  Co., 
72  Conn.  271,  44  Atl.  228;  Bloomington  v. 
Pollock,  141  111.  346,  31  N.  E.  146. 

In  Brown  v.  City  of  Lowell,  8  Mete.  (Mass.) 
172,  Shaw,  O.  J.,  said :  "It  is  the  act  done, 
we  think,  and  not  the  vote  contemplating 
a  future  act,  that  may  never  be  done,  which 
gives  the  claim  for  damage.  There  is,  in 
this  resiiect,  a  manifest  distinction  between 
a  vote  to  alter  the  grade  of  a  way,  and  a 
vote  or  adjudication  laying  out  a  way  over 
I  private  property.     The  latter  appropriates 
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the  land  to  the  pubUc,  and  dlveets  the  right 
of  tbe  owner  to  the  excluslTe  use  and  pos- 
session of  It,  from  tbe  time  It  Is  passed. 
«  *  •  But  tbe  former  Is  simply  a  declara- 
tion of  purpose,  by  the  trustees  for  tbe  pub- 
lic, to  use  their  land  in  a  particular  way; 
bnt  It  does  not  affect  the  estate,  or  alter  the 
condition  of  adjacent  proprietors  until  tbe 
act  Is  done." 

The  case  of  McCarthy  v.  City  of  St  Paul, 
22  Minn.  527,  decided  under  the  proTisions 
of  the  St  Paul  City  Charter  In  1876,  is  ap- 
parently out  of  harmony  vtith  this  rule.  We 
regard  tbe  decision  In  ttiat  case,  upon  tills 
point,  as  unsound  In  iMrindple,  and  It  is  over- 
roled. 

Order  affirmed. 


SPONNICK  y.  CITY  OF  DULUTH. 
(Supreme  Court  of  Minnesota.    Nor.  7,  1918.) 

Appeal  from  Diatrict  Court,  St.  Louis  Coun- 
ty;   H.  A.  Dancer,  Judge. 

Action  by  Sarah  Sattier  Sponoick  against 
the  City  of  Dulutb.  From  an  adverse  order, 
defendant  appeals.     Affinn<<d. 

Harvey  Clapp  and  William  P.  Harrison, 
both  of  Duluth,  for  appellant  Cliarles  L. 
Lewis  and  Neil  B.  Beaton,  both  of  Duluth,  for 
respondent 

PER  CURIAM.  The  facts  involved,  and  the 
legal  qnestions  raised,  in  this  case,  are  substan- 
tially like  those  in  Sather  v.  City  of  Duluth, 
143  N.  W.  906,  filed  herewith;  and  for  the  rea- 
sons therein  stated,  the  order  of  the  trial  court 
in  this  case  is  affirmed. 

So  ordered. 


MANTER  y.  PETRIB  et  aL 
(Supreme  Court  of  Minnesota.    Noy.  7,  1918.) 

(SyllabM  iy  the  Court.) 

1.  INTOZICATIRO  LiQUOBS  (|  256*)  —  BkIZUBB 
OF  LlQUOKS— CUSTODT  OF  I.AW. 

Property  seized  by  an  ofBcer  pursuant  to 
a  warrant  issued  under  section  1553,  R.  L.  1905, 
in  proceedings  against  an  unlicensed  drinking, 
place,  is,  after  seizure,  in  the  custody  of  the 
uiw,  and  the  Qossession  thereof  by  the  officer  can- 
not be  disturbed  until  the  proceedings  are  ter- 
minated, and  an  order  of  the  court  disposing  of 
the  property  is  made  and  served  upon  him,  or  in 
some  way  brought  to  his  official  attention. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  394;  Dec.  Dig.  <  255.»] 

2.  Intoxicating  Liquors  (|  256*)— Skizitbk 

OF  LlQCOKS— CnSTODT  OF  LAW. 

Until  such  order  is  made  by  the  court  nei- 
ther an  action  for  the  possession,  for  the  con- 
version, or  for  the  loss  of  the  property  by  the 
negligence  of  the  officer,  can  be  maintained  by 
tbe  owner  of  the  proper^  or  by  any  person 
claiming  an  interest  therein. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  IS  140,  333;  Dec.  Dig.  { 
256.*] 

3.  Intoxicating  LiQtroBS  ({  256*)— SBizinn 
OF  LiQUOKS — Custody  of  Law. 

Complaint  construed,  and  held  not  to  state 
a  cause  of  action  for  the  recovery  of  the  value 
of  such  property,  in  that  it  does  not  allege  that 


an  order  had  been  made  by  the  court  directing 
its  return  to  plaiotiff. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  (Dent  Dig.  If  140,  333;    Dec.  Dig.  i 

(Additional  Byllaiut  hy  Editorial  Btaff.) 

4.  Sheeiffs  and  Constables   (§  168*)— Ac- 
tion ON  Bond— Complaint— Basis  of  Rb- 

COVEBT. 

Where  the  complaint  in  an  action  against 
an  officer  and  the  sureties  on  liis  bond  for  dam- 
age from  the  negligent  destruction  of  liquor,  par- 
aphernalia, and  cigars  taken  under  a  warrant 
issued  pursuant  to  Rev.  Laws  1905,  JS  1553,  nei- 
ther expressly  nor  by  implication  charged  that 
the  cigars  were  wrongfully  taken,  wrongful  tak- 
ing of  the  cigars  oould  not  be  made  the  basis  of 
recovery. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
ConsUbles,  Cient  Dig.  {{  398-404 ;   Dec.  Dig.  { 

lea*] 

Appeal  from  District  Court,  Beltrami 
County;    C.  W.  Stanton,  Judge. 

Action  by  H.  A.  Manter  against  Dan  Petrle 
and  others.  From  denial  of  new  trial,  plain- 
tiff appeals.    Affirmed. 

Charles  W.  Scrutchln,  of  Bemidji,  for  ap- 
pellant P.  V.  O)ppernoll,  of  Park  Rapids, 
for  respondenta 

BROWN,  C.  J.  At  the  opening  of  the  trial 
of  this  action,  and  after  the  first  witness  had 
I)een  called  and  sworn,  defendants  objected 
to  the  Introduction  of  any  evidence  under 
the  complaint  on  the  ground  that  It  failed  to 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  objection  was  sustained,  and  the 
trial  thus  ended.  Plaintiff  appealed  from  an 
order  denying  a  new  trial.  The  only  ques- 
tion presented  Is  whether  the  court  erred  in 
this  ruling. 

The  following  facts  appear  from  the  com- 
plaint: Defendant  Petrle  at  the  time  In  ques- 
tion was  sheriff  of  Hubbard  county,  and  de- 
fendants Strangler  and  Ressler  were  sureties 
on  bis  official  bond.  On  AprU  1,  1904,  a  Jus- 
tice of  the  peace  of  said  county,  acting  under 
chapter  252,  Laws  1901,  now  section  1553,  R. 
L.  1905,  upon  a  complaint  duly  made  and 
filed,  issued  a  warrant  in  due  form  of  law 
commanding  the  sheriff  or  any  constable  of 
said  county  to  arrest  one  B.  A.  Manter,  plain- 
tiff's Intestate,  on  the  charge  of  keeping  and 
maintaining  an  unlicensed  drinking  place, 
and  to  thoroughly  search  tbe  premises  kept 
by  Manter  and  to  seize  and  bold  all  intoxi- 
cating liquors,  air  vessels,  all  bar  fixtures, 
screens,  bottles,  and  other  appurtenances 
found  therein  and  apparently  used  in  retailing 
liquors  In  yiolatlon  of  law.  The  warrant  was 
delivered  to  the  defendant  sheriff  tor  serv- 
ice, who,  upon  the  date  stated,  arrested  Man- 
ter and  seized  and  tooir  Into  his  possession  a 
large  quantity  of  beer  and  numerous  bottles. 
Jugs,  and  other  appurtenances  usually  kept 
In  a  saloon  or  unlicensed  drinking  place,  in- 
cluding 1,700  cigars.  Manter  was  taken  be- 
fore the  Justice  on  tbe  warrant  and  a  trans- 
fer of  the  action  was  taken  to  an  adjoining 
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Justice  of  the  peace,  before  whom  a  trial 
was  had,  which  resulted  In  the  conviction  of 
the  accused.  He  appealed  to  the  district 
court,  and  in  June,  1904,  was  acquitted  and 
the  prosecution  dismissed.  After  setting  out 
at  length  these  tacts,  the  complaint  further 
alleges  that  the  sheriff  so  negligently  cared 
for  the  property  that  It  became  "consumed" 
and  destroyed,  to  plalntUTs  damage  In  the  sum 
of  $1,000,  for  which  judgment  was  demanded. 
Defendant  answered  denying  generally  the 
allegations  of  the  complaint,  except  as  ex- 
pressly admitted.  The  action  was  commenc- 
ed In  April,  1905,  nearly  a  year  after  the 
termination  of  the  criminal  prosecution. 
Plaintiff  died  In  December,  1908,  prior  to 
which  time  no  proceedings  appear  to  hare 
been  had  In  the  action,  and  the  present  plain- 
tiff, administrator  of  the  estate  of  the  deceas- 
ed plaintiff,  represented  by  a  new  attorney, 
was  substituted  as  plaintiff  In  June,  1911. 
After  the  order  of  substitution  was  made,  an 
amended  complaint  was  served  which  in  all 
respects,  save  the  title  to  the  action,  was 
the  same  as  the  original.  To  this  amend- 
ed complaint  defendants  answered,  setting 
forth  certain  new  matter,  not  here  necessary 
to  be  stated,  to  which  plaintiff  replied  by 
general  denial.  The  action  was  brought  to 
trial  in  May,  1912,  over  seven  years  after  its 
commencement  The  complaint  contains  no 
allegation  and  it  is  not  claimed  that  either 
the  Justice  of  the  peace,  before  whom  Man- 
ter  was  convicted,  or  the  district  court  on 
his  acquittal,  made  any  order  respecting  the 
disposition  of  the  property  taken  under  the 
warrant,  either  for  its  destruction  or  return 
to  Mauter;  nor  does  the  complaint  allege 
or  is  It  claimed  that  Manter  before  or  after 
his  acquittal  in  the  district  court  demanded 
a  return  of  the  property,  and  herein  lies  the 
basis  of  the  claim  that  the  complaint  fails 
to  state  a  cause  of  action.  The  trial  court 
held  that  for  the  failure  to  allege  the  facts 
stated  the  complaint  was  fatally  defective. 
There  was  no  application  to  supply  the  al- 
legations by  amendmeat,  which,  had  It  been 
made,  would  undoubtedly  have  been  granted. 
And  since  no  amendment  was  asked  for,  and 
no  claim  is  made  that  the  facts  stated  exist, 
the  case  may  be  disposed  of  upon  the  merits 
of  plaintiff's  cause  of  action  rather  than  up- 
on a  technical  failure  to  plead  necessary  ex- 
isting facts.  .    , 

[1,2]  1.  The  question  presented  Involves 
the  duties  and  liability  of  the  sheriff,  and 
the  rights  of  the  person  charged  with  a  vio- 
lation of  law,  in  proceedings  under  section 
1553,  R.  U.  1905.  That  statute  was  designed 
and  intended  as  an  aid  in  the  suppression  of 
the  unlawful  sale  of  intoxicating  liquors,  by 
providing  for  the  seizure  and  destruction  of 
liquors  unlawfully  kept  for  sale,  and  the 
punishment  of  the  person  owning  or  expos- 
ing the  same  to  sale.  It  provides  that,  on 
complaint  properly  made  to  a  magistrate 
having  Jurisdiction,  a  warrant  shall  be  issued 
for  the  apprehension  of  the  person  charged. 


and  commanding  the  officer  to  "seize  and 
hold,  subject  to  the  order  of  the  oonrt,"  all 
intoxicating  liquors  and  other  appurtenances 
found  in  the  place  where  the  unlawfal  busi- 
ness is  charged  to  be  conducted.  The  pro- 
ceeding under  the  statutes  Is  of  a  dual  na- 
ture; criminal  in  character  as  against  the 
person  accused,  and  qnasi  criminal  and  in 
rem  as  against  the  liquor  and  appurtenances 
used  in  connection  with  the  sale  thereof. 
State  V.  Learned,  47  Me.  426.  If  the  person 
accused  be  found  guilt;]^  the  statute  con>- 
mands  that  the  liquors  be  destroyed  and  the 
other  property  forfeited  to  the  nse  of  the 
school  fund.  If  the  person  accused  be  fbund 
not  guilty,  an  order  to  restore  the  property 
to  him  should  be  made,  except  perhapa  in  a 
case  where  the  person  accused  ia  not  the 
owner  of  the  property,  and  his  acquittal  be 
upon  the  ground  that  he  was  not  the  proprie- 
tor of  the  alleged  unlicensed  drinking  place. 
In  such  a  case,  the  fact  being  established 
that  the  liquor  was  kept  for  and  was  bring 
sold  In  violation  of  law  at  an  unlicensed 
drinking  place,  the  court  would  no  doubt  be 
authorized  to  proceed  against  the  liquors  and 
in  a  proper  case  order  their  destruction. 
But  this  particular  question  is  not  presented 
and  we  do  not  decide  it  We  refer  to  it  fbr 
the  reason  that  the  ground  upon  which 
Manter  was  acquitted  in  the  case  at  bar  does 
not  appear  from  the  complaint,  and  for  the 
purpose  of  indicating  that  the  mere  acquit- 
tal of  the  person  accused,  regardless  of  the 
grounds  thereof,  would  not,  as  a  matter  of 
law,  entitle  him  to  a  return  of  the  property 
taken  under  the  warrant  But,  as  stated, 
this  question  is  not  Involved  in  the  present 
action.  We  have  only  here  to  determine  the 
duty  of  the  officer  and  his  liability  in  such 
cases.  In  so  far  as  concerns  the  liquors 
seized,  the  proceeding  is  one  in  rem,  with  the 
contraband  character  of  the  property  the 
primary  question  to  be  determined.  The  of- 
ficer who  serves  the  warrant  and  takes  the 
property  acts  in  his  official  capacity,  and  in 
response  to  the  command  of  the  writ.  The 
property  after  seizure  by  him  is  in  the  cus- 
tody of  the  law,  awaiting  the  final  determina- 
tion of  the  issues  presented,  and  he  is  wholly 
without  authority  to  dispose  of  any  part  of 
it  except  pursuant  to  directions  of  the  court; 
the  statutes  Involved  in  the  case  at  bar  com- 
manded him  to  seize  and  hold  the  property 
"subject  to  the  order  of  the  court,"  and  the 
general  rule  applicable  to  property  in  custo- 
dla  legls  controls  his  action  in  the  premises. 
Black,  Intox.  Liquors,  362;  Funk  v.  Israel, 
5  Iowa,  438;  Fries  v.  Pordh,  49  Iowa,  351; 
Allen  V.  Staples,  72  Mass.  (6  Gray)  481; 
Foster  v.  Wiley,  27  MIcfa.  244,  16  Am.  Rep. 
185;  Western  Seed  Co.  v.  McDonald,  5  Ne& 
(Unot)  553,  99  N.  W.  017.  Nor  can  the  offi- 
cer be  disturbed  in  his  possession  until  the 
court  makes  an  appropriate  order  in  the 
premises.  Though  the  statute  does  not  ex- 
pressly provide  for  the  entry  of  an  order 


disposing  of  the  property  on  the  acquittal  of 
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the    person   accased,    that    sacfa    an   order 
should   be  made,  not  only  for  the  guidance 
and  protection  of  the  offlcer,  but  as  the  final 
act  ending  the  proceeding,  seems  clear.     It 
la  just  as  important  as  the  order  for  the  de- 
struction of  the  property  where  the  accused 
Is  found  guilty.    Com.  ▼.  Intoz.  Liquor,  103 
KIhss.  454.    The  accused  may  apply  for  an 
order  of  restitution  upon  his  acquittal,  and 
It  Is  the  duty  of  the  court.  In  a  proper  case, 
to  grant  It    Com.  t.  Intoz.  Liquors,  supra. 
But   the  failure  of  the  court  to  make  the 
same  does  not  render  the  officer  a  wrong- 
doer or  entitle  any  person,  whether  the  own- 
er of  the  property  or  not,  to  disturb  his  of- 
ficial   possession.     Voetsch    t.    Phelps,    112 
Mass.  407.    Nor  is  it  the  duty  of  the  officer  to 
procure  the  order.    He  is  not  a  party  to  the 
proceedings  and  is  not  required  to  take  notice 
of    the   final   determination  thereof.     Until 
be  Is  Informed  in  some  official  way  of  the 
acquittal  of  the  accused  person  and  of  the 
order  of  the   court  disposing  of  the   prop- 
erty, no  action  can  be  maintained  against 
him,     Hines  v.  Chambers,  29  Minn.  7,  11  N. 
W.  129;    Foster  v.  Wiley,  27  Mich.  244,  16 
Am.    Rep.    185;     Freeman,    Bzecutions    (2d 
Bd.)  302.     Restoration  of  the  owner's  right 
of  possession  and  a  termination  of  the  offi- 
cer's right  to  retain  the  property  are  indis- 
pensable to  an  action  against  the  officer  In 
such  cases.    And  It  is  not  Important  whether 
the   owner  sues   for   the   possession   of  the 
property,  for  the  wrongful  conversion  there- 
of, or  for  Its  loss  by  the  negligence  of  the 
officer.     Until   the   order  of  restoration  Is 
made  the  property  remains  In  the  custody  of 
the  law,  subject  to  the  order  of  the  court, 
and  the  offlcer  is  immune  from  suit  concern- 
ing it 

[3]  So  In  the  case  at  bar.  It  not  appear^ 
ing  that  any  order  of  the  court  restoring  the 
property  to  Manter  was  ever  made,  the  ac- 
tion was  premature,  and  the  court  below 
properly  held  that  the  complaint  failed  to 
state  a  cause  of  action. 

[4]  2.  It  Is  further  contended  by  plaintifl 
that  the  sherifl:  wrongfully  took  the  1,700 
cigars,  and  that  recovery  may  be  had  there- 
for without  an  order  of  the  court  This 
presents  an  unimportant  question.  The  prop- 
erty taken  by  the  sheriff  consisted  of  48 
barrels,  each  containing  6  dozen  quart  bot- 
tles of  beer,  8  one-fourth  barrels  of  beer,  23 
cases  of  beer,  23  half -barrels  of  beer,  2  empty 
beer  cases,  2  empty  kegs,  1  case  containing 
16  quart  bottles  of  beer,  1  sack  of  empty  bot- 
tles, 2  barrels  containing  72  bottles,  beer 
signs,  and  the  cigars,  all  of  the  alleged  value 
oi  $1,000.  The  value  of  the  cigars  probably 
does  not  ezceed  $30,  and  in  view  of  the  fact 
that  the  precise  question  does  not  appear  to 
have  been  called  to  the  attention  of  Qie  court 
below,  either  on  the  trial  or  by  the  motion 
for  a  new  trial,  we  are  not  disposed  to  go 
beyond  the  face  of  the  complaint  in  deciding 
the  question  whether  recovery   may  be  had 


therefor.  It  is  quite  probable  that  the  cigars 
were  not  "appurtenances"  to  the  unlicensed 
drinking  place,  within  the  meaning  of  the 
statute,  and  were  Improperly  taken  by  the 
sheriff.  We  do  not  decide  the  question.  But 
the  complaint  contains  no  allegation  that 
they  were  wrongfully  taken;  on  the  contrary, 
the  allegations  are  that  all  the  property- 
liquors,  paraphernalia,  and  cigars — was  tak- 
en by  tiie  sheriff  by  authority  of  the  warrant 
and  that  he  negligently  i>ermitted  it  to  be 
consumed  and  destroyed.  Had  the  complaint 
expressly  or  by  fair  implication  cliarged 
that  the  cigars  were  wrongfully  taken,  the 
contention  plaintiff  now  makes  would  be 
sound.  But  no  such  allegations  appear.  Nor 
is  the  complaint  in  this  respect  aided  by  the 
answer  wherein  it  alleges  that  the  cigars 
were  taken  by  mistake,  and  that  defendant 
offered  to  return  them  to  Manter,  for  those 
allegations  are  all  denied  by  the  reply  and 
thus  put  in  issue.  We  therefore  hold  that  a 
wrongful  taking  of  the  cigars  may  not  be 
made  the  basis  of  a  recovery  under  the  com- 
plaint It  there  appears  that  the  cigars  were 
taken  by  authority  of  the  warrant  therefore 
rightfully,  and  no  order  of  the  court  or  de- 
mand has  been  made  for  their  return. 
Order  affirmed. 


BASKEBVILLE  v.  BATES  «t  al. 
(Supreme  Court  of  Minnesota.    Nov.  7,  1913.) 

(Syttalut  Iv^the  Court.) 
Sales  (|  7*)  —  Contkaoi  —  Constbuciioh  — 

AOENOT. 

One  of  the  defendants  entered  into  a  con- 
tract with  the  predecessor  in  title  of  the  plain- 
tiff, which  contemplated  the  sale  and  peddling 
of  proprietary  medicines  in  one  of  the  counties 
of  the  state,  and  his  codefendant  guaranteed  its 
performance.  The  action  is  for  goods  sold  and 
delivered.  Construing  the  contract,  it  is  held 
not  to  be  a  contract  of  absolute  sale,  makmg  the 
principal  defendant,  upon  the  termination  of 
the  contract,  liable  for  the  stipulated  sale  prices 
of  the  merchandise  delivered  to  him,  and  still 
unsold,  but  in  the  nature  of  an  agency  contract 
where  the  liability,  if  any,  is  dependent  upon 
other  principles,  and  that  the  defendants  are 
not  liaole  in  this  action. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  16,  17;   Dec.  Dig.  f  7.*] 

Appeal  from  District  Court,  Cottonwood 
County;  L.  S.  Nelson,  Judge. 

Action  by  M.  R.  Baskervllle  against  Wil- 
liam Bates  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.'   Affirmed. 

Loncks,  Mather  &  Stover,  of  Watertown, 
S.  D.,  and  O.  J.  Finstad,  of  Windom,  for 
appellant  Wilson  Borst  of  Windom,  for  re- 
spondent 

DIBELL,  C.  This  is  an  action  for  goods 
sold  and  delivered,  brought  to  recover  for 
certain  proprietary  medicines  designed  for 
household  and  veterinary  use,  alleged  to 
have  been  sold  by  the  Blue  Bell  Medicine 
Company,  of  South  Dakota,  to  the  defendant 
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Bates.  The  defendant  Bastgate  guaianteed 
the  contract  The  plaintiff  Is  the  owner  by 
purchase  from  the  receiver  of  the  Medicine 
Company.  The  plaintiff  appeals  from  a  Judg- 
ment In  faror  of  the  defendants  after  a 
trial  to  a  jury. 

The  vital  question  is  whether  the  contract, 
which  is  in  writing  and  complete  In  itself,  is 
a  contract  of  absolute  sale,  making  Bates  li- 
able, upon  the  termination  of  the  contract, 
for  the  stipulated  price  of  the  goods  which 
he  ordered. 

The  contract  recited  a  desire  on  the  part 
of  Bates  to  purchase  of  the  Blue  Bell  Medi- 
cine Company,  on  credit  and  at  wholesale 
prices,  for  the  purpose  of  selling  again  to 
consumers,  certain  medicines  and  other  gooda 
manufactured  or  distributed  by  the  Medi- 
cine Company,  paying  his  account  in  in- 
stallments as  provided  in  the  contract 
Bates  was  to  sell  no  other  goods  than  those 
sold  by  the  company,  was  to  sell  at  retaU 
prices  fixed  by  the  company,  and  was  to  pay 
on  the  basis  of  the  wholesale  prices  fixed 
by  the  company.  He  was  to  remit  to  the 
company  in  casta  eadi  week  an  amount  equal 
to  one-half  of  the  receipts  of  bis  busi- 
ness, of  which  he  was  to  submit  weekly  re- 
ports. Upon  the  terminatiou  of  the  contract 
he  was  to  settle  in  cash  within  a  reason- 
able time  the  balance  due  the  company  on 
account.  The  company  agreed  to  fill  and 
deliver  his  reasonable  orders,  provided  his 
account  was  in  a  satisfactory  condition,  and 
to  charge  current  wholesale  prices,  and  to 
notify  blm  promptly  of  any  change  in  whole- 
sale or  retail  prices.  It  agreed  to  pay  any 
license  fee  required  by  the  state  or  county. 
It  agreed  to  furnish  advertising  matter,  re- 
ports, and  other  blanks.  It  agreed  to  give, 
free  of  charge,  instructions  and  advice  by 
letter,  bulletins,  and  otherwise,  as  to  the 
l>e8t  method  of  selling  products  to  consum- 
ers. Bates  and  his  guarantor  were  to  be 
released  from  the  contract  at  any  time  by 
paying  in  cash  the  balance  due  the  company 
on  account.  The  contract  was  to  continue 
so  long  only  as  his  account  and  amount  of 
purchases  were  satisfactory  to  the  company. 

Concurrently  with  this  contract  it  was 
agreed,  by  another  contract  in  writing,  that 
so  long  as  Bates  worked  continuously  sell- 
ing Blue  Bell  medicines  the  company  would 
not  sell  to  any  one  else  to  peddle  in  Cotton- 
wood county,  but  if  the  contract  was  termi- 
nated the  company  might  sell  as  If  the  agree- 
ment had  not  been  made.  The  so-called  guar- 
anty was  a  guaranty  of  "the  taonest  and 
faithful  performance  of  the  said  contract" 

We  construe  the  contract  to  be  in  the  na- 
ture of  an  agency  contract,  as  distinguished 
from  an  absolute  sale  contract  making  Bates 
liable  for  the  wholesale  price  of  merchan- 
dise unsold  when  the  company  terminated 
the  contract 

It  is  true  that  the  contract  does  not  ex- 
pressly provide  for  a  return  of  the  merchan- 


dise unsold.  It  Is  equally  tme  tbat  it  pro- 
vides no  method  of  iwying  for  merchandise, 
except  by  remitting  each  week  an  amount 
equal  to  one-half  of  the  reodpts  from  the 
business.  The  money  to  be  paid  the  Medi- 
cine Company  was  not  npon  a  sale  by  tbat 
comi)any  to  Bates,  but  either  upon  a  sale 
by  Bates  to  the  ultimate  consnmer  or  upon 
payment  by  him.  In  effect  Bates  was  to  ac- 
count to  the  company  for  the  goods  sold 
by  him  at  prices  fixed  by  the  company,  and 
they  might  be  fixed  from  time  to  time.  It 
was  contemplated,  though  this  does  not  ap- 
pear on  the  face  of  the  contract  that  Bates 
would  leave  medicines  with  the  farmers, 
without  an  actual  sale,  as  he  peddled  through 
the  country.  They  might  be  kept  or  re- 
turned. There  was  no  limit  of  time  to  the 
contract  The  right  to  terminate  it  was 
substantially  absolute.  When  terminated. 
Bates  was  to  settle  in  cash  the  balance  doe 
the  company  on  account  and  the  only  meth- 
od provided  for  paying  the  company  waa 
by  paying  a  sum  equal  to  one-half  of  ttie  re- 
ceipts of  the  business.  No  other  snm  waa 
due  on  account 

We  have  found  no  case  construing  a  con- 
tract predaely  like  this  one.  The  following 
cases  are  illustrative  of  some  features  of  it : 
D.  M.  Osborne  &  Co.  v.  Josselyn,  92  Minn. 
266,  99  N.  W.  890;  Walker  v.  Bntterick,  1»5 
Mass.  237;  Metropolitan  Nat  Bk.  v.  Bene- 
dict Co.,  74  Fed.  182,  20  0.  C.  A.  377 ;  In  re 
Columbus  Buggy  Co.,  143  B^ed.  859,  74  C.  C. 
A.  611;  Velle  Motor  Car  Co.  t.  Kopmeier 
Motor  Car  Co.,  194  Fed.  324,  U4  a  a  A. 
284. 

The  action  being  for  goods  sold  and  de- 
livered, our  construction  of  the  contract  ends 
the  case. 

Judgment  affirmed. 


PAINTER  V.  GUNDBRSON. 
(Supreme  Court  of  Minnesota.    Nov.  7,  1913.) 

(SvUalus  ly  the  Court.) 

1.  Nuisance  (8  72»)— Action  to  Abat»— Pab- 

TIES. 

A  private  action  cannot  be  maintained  to 
abate  a  public  nuisance  unless  the  injury  to 
the  plaintiff  is  peculiar  to  himself  and  not  an 
injury  common  to  himself  and  the  general  pub- 
lic. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  H  164-169;    Dec.  Dig.  {  72.»1 

2.  Highways  (§  155*)— Obstbuotior— Acmoif 
to  Abatk— Partiks. 

Applying  the  rule  stated,  it  is  hetd  that 
the  plaintiff,  under  the  facts  alleged  in  the  com- 
plaint, cannot  maintain  a  private  action  against 
the  dpfendant  who  obstructed  a  highway  lead- 
ing from  another  highway  to  a  public  lake. 

[£id.  Note.— For  other  cases,  see  Higfawaya. 
Cent  Dig.  U  432-436;   Dec.  Dig.  {  155.*] 

Appeal  from  District  Court,  Hennepin 
County;    Horace  D.  Dickinson,  Judge. 

Action  by  A.  H.  Painter  against  Edward 
Gunderson.    From  an  order  overruling  a  de- 
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mnrrer  to  the  complaint,  defendant  appeals. 
Reversed. 

A.  R.  Jackson,  of  Minneapolis,  for  appel- 
lant WilBOD,  Mercer,  Swan  &  Stindifleld, 
of  Mlnneapolli),  for  respondent 

DIBEUi,  O.  The  defendant  appeals  from 
an  order  oTermling  his  demurrer  to  the 
complaint  for  want  of  facts  In  an  action  to 
abate  a  nuisance,  which  consisted  In  the  ob- 
struction of  a  public  highway,  and  to  recov- 
er damages  sustained  because  of  it 

[1]  1.  The  law  is  well  settled  that  a  pri- 
vate action  cannot  be  maintained  for  an  ob- 
struction of  a  public  highway,  the  obstruction 
constituting  a  public  nuisance,  unless  the 
Injury  to  the  plalntlfl  Is  peculiar  to  him  and 
not  common  to  himself  and  the  general  pub- 
lic The  law  is  variously  phrased  but  how- 
ever worded,  the  principle  stated  is  conced- 
ed by  the  authorities.  The  difficulty  comes 
In  the  application  of  the  law  to  the  varied 
facts  of  particular  cases. 

[2]  2.  The  important  facts,  abbreviated 
from  the  complaint  are  these:  A  road  two 
rods  wide  extends  east  from  the  Maple  Plain 
road  to  Lake  Mlnnetonka,  in  Hennepin  coun- 
ty, and  at  the  shore  widens  to  a  width  of 
four  rods,  giving  a  place  for  vehicles  to 
turn  around,  and  a  sort  of  landing  place. 
The  defendant  obstructed  the  highway  by 
closing  It  at  the  Maple  Plain  road  and  plow- 
ing it  up  and  setting  out  trees. 

The  plaintiff  owns  a  farm  upon  which  he 
resides  somewhere  in  the  neighborhood,  Just 
where  It  does  not  appear,  but  near  the  high- 
way, and  within  a  short  distance  of  what  is 
known  as  the  West  Arm  of  the  lake,  to  which 
the  highway  afforded  access.  The  plalntlir 
was  accustomed  to  go  over  the  highway  to 
the  lake  and  by  boat  In  summer  and  on  the 
Ice  In  the  winter  to  the  village  of  Excelsior, 
and  to  other  places.  He  was  accustomed  to 
,  use  the  highway  over  which  to  haul  water 
from  the  lake  for  use  on  his  farm  and  over 
which  to  haul  Ice  in  the  winter  for  storage. 
He  operated  a  threshing  machine  and  dur- 
ing the  threshing  season  was  accustomed  by 
the  use  of  the  highway  to  get  water  from 
the  lake  for  the  use  of  his  engine.  By  the 
obstruction  of  the  highway  his  access  to  the 
lake  by  the  way  formerly  used  is  closed. 
He  Is  obliged  to  adopt  a  more  circuitous 
route  and  he  Is  unable  to  make  use  of  water 
and  ice  from  the  lake  as  formerly.  He  al- 
leges that  because  of  this  he  has  sustained 
spedsl  damages  of  a  stated  amount  He 
also  alleges  that  his  farm  had  an  added 
value,  both  as  a  farm  and  a  place  of  resi- 
dence, because  of  the  access  to  the  lake  af- 
forded by  the  highway,  and  that  the  obstruc- 
tion of  the  highway  has  depreciated  Its 
value  in  an  amount  stated. 

After  a  thorough  consideration  of  the 
facts  alleged  we  are  of  the  opinion  that  the 
injury  sustained  by  the  plaintiff  Is  like  in 


kind  to  the  injury  suffered  by  the  general 
public  and  that  the  plaintiff  has  no  private 
remedy.  The  wrong  which  the  pubUc  are 
Bufferlu^,  and  with  them  the  plaintiff.  Is 
the  subject  of  redress  in  a  criminal  proceed- 
ing. There  is  also  relief,  against  future 
wrong,  at  the  suit  of  the  public  authorities. 

We  do  not  stop  to  discuss  the  cases.  They 
were  the  subject  of  exhaustive  review  in 
Viebahn  v.  Board,  96  Minn.  276,  104  N.  W. 
1089,  3  L.  R.  A.  (N.  S.)  1126,  and  Vander- 
burgh V.  Minneapolis,  98  Minn.  329,  108  M. 
W.  480,  6  L.  R.  A  (N.  S.)  741- 

Order  reversed. 


PAINTER  V.  GUNDBRSON. 
(Supreme  Coart  of  Minnesota.    Nov.  7,  1913.) 

fByllalut  hv  th«  Court.) 

1.  I/IS    PENDKNS     (I   20*)— CANCnXATIOIf    ON 

Motion. 

A  lis  pendens  filed  in  an  action  not  of  the 
authorized  class  may  be  canceled  on  motion. 

[Ed.  Note. — For  other  cases,  see  Lis  Pen- 
dens, Cent  Dig.  |  83;    Dec.  Dig.  i  20.*] 

2.  Lis  Pendens  (IS  3,  20*)— Actions  Sitbjbot 
— Canceixation  on  Motion— Pabties. 

An  action  brongbt  by  plaintiflf  to  abate  a 
nuisance,  consiatinE  in  the  obstruction  ■  of  a 
public  highway,  and  to  recover  damages,  is  not 
an  action  of  tne  authorized  class;  but  a  de- 
fendant not  claiming  ownership  of  the  land  in- 
dnded  in  the  highway,  and  not  an  abutting 
owner,  and  having  no  interest  in  the  highway 
except  as  he  is  a  portion  of  the  general  pub- 
Uc, la  not  in  position  to  move  for  a  cancella- 
tion of  the  lis  pendens. 

[ESd.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  Si  3-«,  33;   Dec  Dig.  SS  3,  20.*] 

Appeal  from  District  Court  Hennepin 
County;    Horace  D.  Dickinson,  Judge. 

Action  by  A.  H.  Painter  against  Edward 
Ounderson.  From  an  order  denying  a  mo- 
tion to  cancel  lis  pendens,  defendant  ap- 
peals.   Affirmed. 

A.  B.  Jackson,  of  Minneapolis,  for  appel- 
lant Wilson,  Mercer,  Swan  ft  Stlncbfleld, 
of  Minneapolis,  for  respondent 

DIBELL^  C.  The  plaintiff  brought  this  ac- 
tion to  abate  a  nuisance,  consisting  In  the 
obstruction  of  a  highway,  and  to  recover 
damages  sustained  by  such  obstruction.  He 
Sled  a  lis  pendens  describing  by  metes  and 
bounds,  as  the  property  affected  by  the  ac- 
tion, the  highway  mentioned. 

The  defendant  moved  to  cancel  the  Us 
pendens.  His  motion  was  denied.  He  ap- 
peals from  the  order  denying  it 

[1]  1.  The  court  on  motion,  may  cancel  a 
lis  pendens  when  filed  In  an  action  not  of 
the  authorized  class.  Joslyn  v.  Schwend, 
89  Minn.  71,  93  N.  W.  705. 

[2]  2.  Section  4389,  R.  L.  1905,  as  amend- 
ed by  Laws  1907,  c  832  (Oen.  St  1913,  | 
8025),  provides  tliat  a  Us  pendens  may  I>e 
filed  "in  aU  actions  In  which  the  title  to, 
or  any  Interest  in  or  Uen  upon,  real  prop- 
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erty  Is  InvolTed  or  affected,  or  is  brought  In 
question  by  either  party."  The  Us  pendens 
makes  the  pendency  of  the  action  notice  to 
purchasers  and  incumbrancers  "of  the  rights 
and  equities  of  the  party  filing  the  same  to 
the  premises." 

It  is  clear  that  the  plaintiff  has  nothing 
resembling  a  proprietary  right  or  interest  In 
the  land  Included  within  the  highway.  The 
judgment,  if  in  his  favor,  will  not  result  in 
an  adjudication  that  be  has.  If  be  is  suc- 
cessful the  Judgment  will  require  the  defend- 
ant to  remove  the  obstruction  and  to  re- 
store the  highway  to  Its  former  condition 
and  to  pay  damages.  A  judgment  In  the  ac- 
tion, whether  for  or  against  the  plaintiff,  will 
not  have  any  effect  as  an  adjudication  in  ac- 
tions brought  by  others  situate  as  the  plain- 
tiff is,  either  In  favor  of  or  against  such 
plaintiffs,  or  In  favor  of  or  against  the  de- 
fendant It  will  have  no  effect  in  an  action 
brought  by  the  public  authorities  to  establish 
or  determine  the  highway.  The  Judgment 
will  determine  nothing  except  as  between 
the  plaintiff  and  the  defendant  and  then 
nothing  as  to  a  right,  Interest  or  equity 
in  the  land.  The  plaintUTs  right  to  have 
the  highway  kept  open  Is  a  wholly  Intangible 
rlgtati  to  be  enjoyed  in  common  with  the 
general  public.  It  cannot,  by  any  decree,  be 
attached  to  the  land  included  in  the  highway 
as  a  right  or  interest  or  equity  In  it 

We  think  the  statute  does  not  contemplate 
the  filing  of  a  lis  pendens  in  a  situation  such 
as  this. 

Willie  all  this  Is  true,  It  Is  likewise  true 
that  the  defendant  has  nothing  resembling 
a  proprietary  interest  in  the  land  Included 
within  the  highway.  It  is  alleged  to  be  a 
public  highway.  The  defendant  does  not  de- 
ny this.  He  has  demurred,  and  for  the  pur- 
poses of  the  motion  the  land  described  Is  a 
public  highway.  The  defendant  is  not  an 
abutting  owner.  He  is  no  more  concerned 
than  is  the  plaintiff  whether  there  is  a  lis 
pendens  filed.  Neither  the  plaintiff  nor  the 
defendant  is  interested  Id  the  land  described 
except  as  they  are  a  part  of  the  general 
public.  Perhaps  the  public  authorities  might 
complain  that  the  plaintiff  bad  filed  a  Us 
pendens.    That  question  Is  not  involved. 

The  plaintiff  was  in  no  position  to  file  a 
Us  pendens.  The  defendant  Is  in  no  posi- 
tion to  object  that  he  did  file  one. 

Order  afflrmed. 


STATE  BANK  OF  ISANTI  r.  MtTTUAIi 

TELEPHONE  CO. 

(Supreme  <3ottrt  of  Minnesota.    Nov.  7,  1913.) 

(Byllahut  hv  tk«  Court.) 

1.  Bnxs  AND  Notes  (H  430,  499*)— RsintwAi. 
Note  —  Buroen  of  Psoor  —  Bemeoies  of 

HOLDEB. 

A  note  taken  in  renewal  of  a  former  note 
is  presumed  to  have  been  accepted  as  condi- 


tional payment  only;  and  the  burden  is  upon 
one  who  claims  that  it  discliarged  and  extin- 
guished the  original  note,  to  prove  an  expreu 
or  implied  agreement  to  that  effect  If  anch 
agreement  be  not  proven  and  the  renewal  note 
be  not  paid,  the  holder  may  surrender  it  and 
sue  upon  the  original. 

[Ed,  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  tf  1251-1256,  1682.  1695- 
1697;    Dec  Dig.  ||  430,  409.*] 

2.  Pbinoipai.  Aifn  Snarrr  ($  159*)— Release 
OF  SnBETY— BnsnEN  of  Proof. 

Where  a  surety  claims  to  have  been  re- 
leased by  an  extension  of  time  granted  to  the 
principal  by  the  creditor,  the  harden  is  upon 
the  surety  to  show  that  such  extension  was 
made  without  his  consent 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  U  428-435;  Dec.  Dig. 
i  159.*] 

3.  Barks  ano  Bankiko  (|  117*)— AuTHoanr 

OF   PBESinEHT  —  REIXASB   OF   lilABtLITT  OH 

Note. 

Where  a  bank  holds  a  note  upon  which  its 
president  and  another  are  sureties  and  take* 
a  renewal  note  executed  by  the  principal  only, 
it  is  not  bound  by  an  ondisdosed  agreement 
between  the  president  and  his  cosurety  that 
the  renewal  note  should  discharge  and  extin- 
guish the  original,  and  the  trial  court  properly 
exdnded  evidence  of  such  an  agreement 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  $  288;    Dec  Dig.  {  117.*] 

Appeal  from  District  Court  Ramsey  Coun- 
ty; William  Louis  Kelly,  Judge. 

Action  by  the  State  Bank  of  Isanti  against 
the  Mutual  Telephone  Company.  Directed 
verdict  for  plaintiff,  and  froih  denial  of  a 
new  trial  defendant  appeala    Affirmed. 

Todd  &  Kerr,  of  St  Paul,  for  appellant 
Godfrey  O.  Goodwin,  of  Cambridge,  and  Per- 
cy D.  Godfrey,  of  St  Paul,  for  respondent 

TAYLOR,  O.  This  is  a  suit  npon  a  prom- 
issory note.  The  trial  court  directed  a  m- 
dict  for  plaintiff,  and  defendants  appeal  from 
an  order  denying  a  motion  for  a  new  trlaL 

Defendants  admit  the  execution  of  the 
note  but  contend  that  it  has  been  paid.  De- 
fendants Beggs  and  Murray  further  contend 
that  they  were  sureties  only,  and  that  the 
bank  extended  the  time  for  the  itayment  of 
the  note  without  their  knowledge  or  consent 
and  thereby  released  th»n  from  UabiUty 
thereon. 

Defendants  Beggs  and  Murray  are  respec- 
tively the  president  and  secretary  of  defend- 
ant telephone  company.  Defendant  Murray 
was  also  president  of  plaintiff  bank  whoi 
the  notes  in  controversy  were  executed,  but 
has  since  ceased  to  have  any  connection 
therewith. 

About  a  year  after  the  original  note  be- 
came due,  a  renewal  note,  executed  on  the 
part  of  the  telephone  company  by  Beggs  as 
president  and  Murray  as  secretary,  but  with- 
out the  personal  signature  of  either,  was 
given  to  the  bank.  After  this  renewal  note 
became  due,  a  second  renewal  note,  executed 
in  the  same  manner,  was  given  to  the  bank 
which  thereupon  surrendered  the  first  renew- 
al note.    After  the  second  renewal  note  be- 
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came  due,  a  third  renewal  note,  executed  in 
the  eame  manner,  was  given  to  the  bank 
wblch  thereupon  surrendered  the  second  re- 
newal note.  The  original  note,  which  was 
executed  by  the  telephone  company  and  also 
by  defendants  Beggs  and  Murray  Individual- 
ly, was  never  surrendered.  After  the  third 
renewal  note  became  due,  the  bank  brought 
this  suit  on  the  original  note,  and  tendered 
back  the  third  and  last  renewal  note. 

The  bank  kept  a  record  of  all  notes  in  a 
bills  receivable  register  which  contained  sep- 
arate columns  having  the  following  headings: 
"Date  Kecelved,"  "Maker,"  "Endorsers," 
"Number,"  "Amount,"  "Bate  of  Interest," 
"Date  of  Bill,"  "Date  Due,"  "Endorsements," 
•Total  Amount  Paid,"  "Date -faid." 

When  the  original  note  was  received  ap- 
propriate entries  were  made  in  the  proper 
columns  of  this  record.  When  the  first  re- 
newal note  was  received  similar  entries  were 
made,  and,  at  the  same  time,  the  record  of 
the  original  note  was  completed  by  entering 
therein  under  the  headings,  "Date  Paid,"  and 
"Total  Amount  Paid,"  respectively,  the  date 
on  wBich  the  renewal  note  had  been  received 
and  the  amount  thereof.  Similar  entries 
were  made  in  the  record  of  the  first  renew- 
al note  at  the  time  the  second  was  received 
and  recorded,  and  in  the  record  of  the  second 
at  the  time  the  third  was  received  and  re- 
corded. 

In  its  report  to  the  State  Bank  Examiner, 
made  before  it  received  the  first  renewal 
note,  the  bank,  in  giving  the  amount  of  in- 
debtedness for  which  Murray  was  liable  as 
surety,  Included  as  a  part  thereof  the  amount 
of  the  original  note.  The  amount  for  which 
Murray  was  liable  to  the  bank  was  larger 
than  the  law  permitted.  The  Bank  Examin- 
er called  attention  to  that  fact  and  Insisted 
that  this  amount  be  reduced.  Shortly  there- 
after the  first  renewal  note  was  given  with- 
out the  personal  signature  of  either  Beggs 
or  Murray,  and,  in  Its  subsequent  reports 
to  the  Bank  Examiner,  the  bank,  in  giving 
the  amount  for  which  Murray  was  Uable, 
omitted  therefrom  the  amount  of  the  orig- 
inal note. 

It  is  conceded  that  the  Indebtedness  for 
which  the  original  note  was  given  has  never 
been  paid  or  satisfied;  and  there  Is  no  evi- 
dence that  the  renewal  notes  were  given  or 
received  for  the  purpose  of  paying  and  ex- 
tinguishing the  original  note  unless  such 
purpose  be  Inferred  from  the  entries  in  the 
books  of  the  bank  above  mentioned,  and  from 
the  failure  of  the  bank  to  include  the  original 
note  among  the  UabiUties  of  Murray  In  the 
reports  to  the  Bank  Examiner  made  after 
the  renewal  notes  had  been  received. 

[1]  In  the  absence  of  evidence  showing  af- 
flrmatively  that  a  renewal  note  was  given 
and  accepted  for  the  purpose  of  discharging 
and  extinguishing  the  original  note,  the  law 
presumes  that  it  was  given  and  accepted  as 
conditional  payment  only.  Qelb  v.  Reynolds, 
35  Minn.  331,  28  N.  W.  923 ;  Hanson  v.  Te^ 
143  N.W.-68 


box,  47  Minn.  433,  60  N.  W.  474;  Wiley  ▼. 
Dean,  87  Minn.  62,  69  N.  W.  829;  Washing- 
ton State  Co.  T.  Bnrdlck,  60  Minn.  270,  62 
N.  W.  285 ;  Combination  Steel  &  Iron  Co.  T. 
St  Paul  City  By.  Co.,  47  Minn.  207,  49  N.  W. 
744 ;  Grissel  v.  Bank  of  Woonsocket,  12  8.  D. 
93,  80  N.  W.  161 ;  Schmidt  v.  Livingston,  16 
Misc.  Rep.  654,  88  N.  Y.  Supp.  746 ;  Savings 
Bank  V.  Central  Market  Co.,  122  Cal.  28,  54 
Pac.  273;  Bonestell  v.  Bowie,  128  CaL  611, 
61  Paa  78;  Fry  v.  Patterson,  49  N.  J.  Law, 
812,  10  Atl.  390 ;  Kean  v.  Dufresne,  3  Serg. 
&  R.  (Pa.)  233;  Nightingale  v.  Chafee,  11 
R.  I.  600,  23  Am.  Rep.  531;  PoweU  v.  Blow, 
34  Mo.  486;  Hess  v.  Dllle,  23  W.  Va.  90; 
Elwood  V.  Delfendorf,  6  Barb.  (N.  T.)  398; 
GrlflJn  V.  Long,  96  Ark.  268,  131  S.  W.  672, 
36  L.  R.  A  (N.  8.)  855,  Ann.  Cas.  igi2B,  622. 

If  the  renewal  note  be  not  paid,  the  holder 
may,  at  bis  option,  surrender  It  and  bring 
suit  upon  and  enforce  the  original,  unless 
It  appear  affirmatively  that  the  original  has 
been  extinguished  by  an  express  or  Implied 
agreement  to  that  effect  If  it  be  claimed 
that  the  renewal  note  was  not  merely  a  con- 
ditional payment  of  the  original,  but  an  ab- 
solute discharge  thereof,  the  burden  is  upon 
the  one  asserting  that  fact  to  prove  It 

In  the  present  case,  the  entries  in  the- 
books  of  the  bank  and  the  reports  to  the 
Bank  Examiner  do  not  overcome,  or  even 
contravene,  the  presumption  that  the  renew- 
al note  was  accepted  as  conditional  payment 
only;  and  the  trial  court  was  correct  in 
holding  that  the  original  Indebtedness  had 
not  been  paid  or  satisfied  by  such  renewal. 

[2]  Defendants  Beggs  and  Murray,  al- 
though makers  of  the  original  note,  insist 
that  they  were  In  fact  sureties  only,  and 
invoke  the  rule  that  a  surety  is  released  by 
a  valid  extension  of  the  time  of  payment 
made  without  bis  consent 

The  renewal  notes  undoubtedly  extended 
the  time  of  payment  of  the  original;  but, 
conceding  tbat  Beggs  and  Murray  were  sure- 
ties, as  they  claim,  and  that  this  fact  was 
known  to  plaintiff,  it  was  nevertheless  in- 
cumbent upon  them  to  prove  that  the  exten- 
sion was  made  without  their  consent  There 
is  no  presumption  that  such  is  the  fact 
Washington  Slate  Co.  v.  Burdlck,  60  Minn. 
270,  62  N.  W.  285;  Guderlan  v.  Leland,  61 
Minn.  67,  68  N.  W.  175;  St  Paul  Trust  Co. 
V.  St  Paul  Chamber  of  Commerce,  64  Minn. 
439,  67  N.  W.  350;  Norton  ▼.  MetropoUtan 
Life  Ins.  Co.,  74  Minn.  484,  77  N.  W.  298, 
530;  Bandler  ▼.  Bradley,  110  Minn.  66,  124 
N.  W.  644. 

They  wholly  failed  to  establish  this  es- 
sential fact.  On  the  contrary  they,  them- 
selves, as  officers  of  the  telephone  company, 
executed  and  delivered  the  renewal  notes; 
and  the  inference  arises  that  they  not  only 
knew  of,  but  consented  to,  the  extensions 
created  by  such  renewals. 

[3]  At  the  trial,  the  court  excluded  testi- 
mony tendlntr  to  show  an  agreement  be- 
tween Murray  and  Beggs  to  the  effect  that 
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the  original  note  sbonld  be  taken  np  and 
paid  by  the  renewal  notes.  The  court  as- 
signed as  tbe  reason  for  the  ruling  that  they 
were  comakers  of  the  original  note,  and  that 
such  an  agreement  between  themselves,  U 
made,  would  not  bind  the  bank.  It  Is  not 
claimed  that  the  bank  or  any  of  Its  officers 
other  than  Murray  had  any  knowledge  of 
such  agreement  The  note  held  by  the  bank 
was  executed  by  the  telephone  company  and 
also  by  Beggs  and  Murray.  The  note  given 
In  renewal  was  executed  by  the  telephone 
company  only.  To  have  the  latter  extin- 
guish the  former  might  be  very  desirable  from 
the  viewpoint  of  Beggs  and  Murray  but 
was  clearly  against  the  Interest  of  the  bank. 
In  the  making  of  an  agreement  releasing 
bis  own  obligation  to  tbe  bank  without  other 
consideration  than  an  extension  of  the  time 
of  payment,  Murray  could  not  represent  tbe 
bank.  As  an  officer  of  the  bank  he  could 
not  contract  with  himself.  If  he  attempted 
so  to  do,  the  bank  was  not  bound  thereby, 
and  the  evidence  was  properly  excluded. 
Rhodes  v.  Webb,  24  Minn.  292;  Atwater  ▼. 
Smith,  73  Minn.  607,  76  N.  W.  263;  Atwater 
V,  Stromberg,  76  Minn.  277,  77  N.  W.  963; 
Bt  P.  ft  M.  Trust  Co.  V.  HoweU.  69  Minn. 
295,  81  N.  W.  141, 

There  was  no  prejudicial  error  in  the  oth- 
er rulings  as  to  the  admission  of  evidence. 

Order  affirmed. 


NELSON  ▼.  MINNEAPOLIS  ft  ST.  L.  R.  GO. 
(Supreme  Court  of  Minnesota.    Nov.  14,  1913.) 

(Byttahut  hy  the  Oourt.) 
Batlboads  (I  348*)— Accident  at  Gbobsino 

— BVIDXROK. 

In  an  action  to  recover  damages  sustained 
In  a  collision  at  a  railway  croasina^  it  is  held 
that  the  evidence  Is  such  aa  to  jastuy  a  finding 
that  the  defendant  was  negligent;  and  that  it 
is  not  such  as  to  require  a  finding  that  tbe 
plaintiff  was  guilty  of  coDtrlbutory  negligence. 
[EM.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1138-1160;   Dec.  Dig.  |  348.*] 

Appeal  from  District  Court,  Waseca  Coun- 
ty; Arthur  B.  Childress,  Judge. 

Action  by  Walford  Nelson  against  the 
Minneapolis  ft  St  Louis  Railroad  Company. 
Judgment  for  plaintiff,  and,  from  an  order 
denying  motion  for  Judgment  notwithstand- 
ing verdict,  defendant  appeals    Affirmed. 

W.  H.  Bremner  and  F.  M.  Miner,  both  of 
Minneapolis,  and  P.  McGovem,  of  Waseca, 
for  appellant  John  J.  SplUane,  of  New 
Richland,  and  Chas.  SpiUane  and  Moonan  ft 
Moonan,  all  of  Waseca,  for  respondent 

DIBELL,  O.  The  plaintiff  and  the  team 
he  was  driving  were  Injured  by  a  collision 
with  one  of  the  defendant's  trains  at  a  rail- 
way crossUig.  This  action  is  to  recover  dam- 
ages for  the  injury.  The  defendant  appeals 
from  an  order  denying  Its  motion  for  Judg- 
ment notwithstanding  the  verdict 


1.  There  was  the  usual  conflict  in  the  tes- 
timony relative  to  the  speed  of  the  train  and 
in  respect  of  the  warnings  given.  The  ques- 
tion whether  the  defendant  was  negligent  in 
either  or  both  of  these  respects  was  for  the 
Jury. 

Z  The  claim  upon  which  the  defendant 
relies  is  that  the  plaintiff  was  guilty  of  con- 
tributory negligence. 

The  railway  of  the  defendant  intersects 
Washburn  street,  in  New  Rlcliland,  substan- 
tially at  right  angles.  The  railroad  runs 
north  and  south.  The  train  was  approach- 
ing on  the  main  line  from  tbe  south.  The 
plaintiff  had  unloaded  a  load  of  grain  at  the 
mill  elevator  east  of  the  railway  tracks,  and 
was  proceeding  west  on  Washburn  street 
across  the  tracks  to  the  business  portion  of 
the  town.  There  was  a  decline  in  the  street 
as  he  started  west  from  the  mlU.  There 
were  two  tracks  between  the  mill  and  the 
main  line,  the  easterly  one  called  tbe  mill 
track  and  the  other  the  house  tra<^  The 
distance  between  the  mill,  wUch  was  on  tlie 
south  of  Washburn  street,  and  the  center  of 
the  mill  track  was  9  feet,  and  it  was  13% 
feet  from  the  center  of  tbe  mill  track  to  the 
center  of  the  house  track.  The  distance 
between  rails  was  4.7  feet  The  distance  be- 
tween the  westerly  rail  of  the  house  track 
and  the  easterly  rail  of  the  main  track  was 
something  like  30  feet  There  were  cars  on 
both  of  these  tracks  at  the  south  of  the 
street  obstructing  tbe  view  of  an  approadt- 
ing  train,  and  in  the  immediate  vicinity  of 
tbe  mill  there  was  noise.  There  were  cats 
at  the  north  of  the  street  Some  of  the  cars 
butted  right  up  to  the  street,  or  extended 
into  it,  and  the  passageway  was  narrow. 
The  plaintiff  was  standing  in  his  wagon  back 
of  tbe  spring  seat  and  was  something  like 
16  to  18  feet  from  the  heads  of  his  horses. 
When  he  had  driven  across  the  two  tracks 
and  had  come  within  view  of  the  approach- 
ing train  the  heads  of  Ids  horses,  as  he 
figures  it,  were  something  like  10  or  12  fe^ 
from  the  main  trade  Tbe  collision  was 
the  happening  of  a  moment  No  one  can  give 
its  details.  The  Jury  could  find  reasonably 
enough  that  the  team  became  frightened  and 
unmanageable  and  that  in  the  effort  of  the 
plaintiff  to  turn  them  to  the  north  and  to 
the  east  they  came  into  collision  with  tiie 
approaching  engine  or  tender. 

The  day  was  clear.  The  plaintiff  was  en- 
tirely tamillar  with  the  crossing  and  had 
been  over  it  hundreds  of  times.  It  was  a 
dangerous  place.  He  knew  it  He  was  not 
required,  as  a  matter  of  law,  to  get  off  his 
wagon  and  look  before  be  crossed  the  mill 
and  house  tracks.  Newstrom  v.  St  Paul  & 
Duluth  R.  Co.,  61  Minn,  78,  63  N.  W.  253. 
Whether  he  was  negligent  before  or  after 
he  crossed  the  two  easterly '  tracks  was  for 
the  Jury, 

The  cases  of  King  ▼.  0.,  H.  ft  St  P.  Ry. 


•Tor  other  CM«a  ■••  lama  topio  and  Motion  NUlf  BER  In  Deo.  Dig.  A  Am.  Dls.  Kar-Mo.  8«rl«a  *  Rap'r  Iiidex«» 


:Mlim.) 


SPOKANB  MERCHANTS'  ASB'N  v.  CHITTIOK 


915 


Oo.,  77  Minn.  104,  79  N.  W.  611,  and  Simon- 
son  T.  M.,  St  P.  &  S.  S.  M.  Ry.  Co.,  117 
Adlnn.  243,  135  N.  W.  745,  except  that  the 
trains  In  those  cases  were  mnnlng  at  a  very 
much  greater  speed,  tnTolve  situations  re- 
sembling that  disclosed  In  the  case  at  bar. 
Order  affirmed. 


SPOKANE  IfERCHANTS*  ASS'M  ▼.  CHIT- 
TICK  et  aL 
(Supreme  Court  of  Minnesota.    Not.  14,  1913.) 

(Byttabitt  by  the  Court.) 

1.    JUDQiantT   (I  17*)— PBOCESB— NONBKBIOTNT 

— Pkbsonal  Judouent. 

In  an  action  against  a  nonresident  to  re- 
cover a  debt,  the  jurisdiction  of  the  conrt  Is 
limited  to  the  property  of  the  debtor  seized 
under  proper  process  issued  therein. 

DBd.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  II 26-33,  157,  422;  Dec  Dig.  i  17.*] 

2.    FRAUDUIiKITT  OONVETANCBB  (|  228*)— RDC- 
KDT    OF    CBKDITOB-^ATrACHlIKNX— PBOFEBTT 

Fraudttlkntlt  Conteted. 

If  a  conveyance  of  real  estate  made  by  a 
nonresident  debtor  is  fraudulent  as  to  credi- 
tors, the  land  remains  the  property  of  die  debt- 
or as  against  such  creditors,  and  may  be  seized 
by  them  under  a  writ  of  attachment  as  the 
basis  of  an  action  against  such  nonresident. 

[Bd.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  665-667;  Dec.  Dig. 
S  228.*] 

3.  Fraudulent  Conveyances  (|  228*)  — 
Bale  of  Realty. 

Where  such  attachment  has  been  made,  the 
creditor  has  the  right  to  proceed  to  judgment 
and  to  sell  the  real  estate  thereunder  with- 
out first  contesting  the  validity  of  the  convey- 
ance. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Con-eeyances,  Cent  Dig.  f|  665-667 ;  Dec.  Dig. 
i22a*] 

4.  Fraudulent  Contstaroes  (|  228*)— In- 
terest IN  Land  Attaohbo  —  Tbiai.  of 
Right. 

The  service  of  the  summons  upon  the  debt- 
or in  such  an  action  cannot  be  set  aside  upon 
affidavits  that  he  has  no  interest  in  the  prop- 
erty. The  validity  of  the  conveyance  cannot 
be  determined  upon  affidavits,  nor  in  an  action 
to  wliich  the  claimant  thereunder  is  not  a 
party. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |S  665-667;  Dec.  Dig. 

i  22a*] 

Appeal  from  District  Court,  Hennepin 
County ;  William  E.  Hale,  Judge. 

Action  by  attachment  by  the  Spokane  Mer- 
chants' Association  against  J.  O.  Chlttlck  and 
others.  Motion  to  set  aside  service  of  sum- 
mons denied,  and  defendant  P.  H.  Coffey  ai>- 
peals.    Afitoned. 

WllUam  O.  White,  of  St  Paul,  for  appel- 
lant Charles  J.  Trazler,  of  Minneapolis,  for 
respondent 

TATLOS,  O.  Both  parties  to  this  contro- 
versy are  residents  of  the  state  of  Washing- 
ton. In  1912  a  quarter  section  of  land  in  the 
state  of  Minnesota,  owned  by  defendant  Cof- 
fey, was  conveyed  by  him  through  a  third 


party  to  his  wife.  Thereafter  plaintiff 
brought  thid  suit  against  Coffey  upon  an  in- 
debtedness incurred  by  him  while  the  owner 
of  the  land  and  attached  It  as  bis  property. 
Coffey  appeared  specially,  for  the  sole  pur- 
pose of  objecting  to  the  Jurisdiction  of  the 
court  Aiid  moved  to  set  aside  the  service  of 
the  summons  upon  the  ground  that  be  was 
not  a  resident  of  Minnesota  and  had  no  in- 
terest in  the  land  at  the  time  it  was  seized 
under  the  attachment  Affidavits  to  the  ef- 
fect that  Coffey  had  conveyed  the  land  before 
the  commencement  of  the  action  and  had  no 
property  In  the  state  were  filed  in  support  of 
the  motion,  and  affidavits  showing  grotinds 
for  claiming  that  the  conveyance  was  fraudu- 
lent were  filed  in  opposition  thereto.  The 
motion  was  denied  and  Coffey  appealed. 

[1]  As  Coffey  is  a  nonresident  only  con- 
structive service  of  the  summons  could  be 
made  upon  him.  The  statute  provides  that 
constructive  service  of  the  summons  shall 
be  sufficient  to  confer  Jurisdiction  "when 
the  defendant  Is  not  a  resident  of  the  state, 
but  has  property  therein,  and  the  court  has 
Jurisdiction  of  the  subject  of  the  action." 
Section  7738,  Oen.  Stat  1913.  Such  Jurisdic- 
tion, however,  is  limited  to  tbe  property  of 
the  defendant  which  has  been  seized  under 
proper  process  Issued  In  the  action.  If  Judg- 
ment be  rendered  against  the  defendant  it 
can  be  enforced  only  against  the  property 
so  seized.  It  cannot  be  enforced  against  the 
defendant  i)ersonally. 

[2]  The  sole  ground  upon  which  the  service 
of  the  summons  is  attacked  is  that  Coffey  had 
no  interest  in  the  land  at  the  time  the  action 
was  commenced  and  had  no  property  within 
the  state.  It  is  true,  as  claimed  by  defend- 
ant that  a  conveyance,  although  fraudulent 
as  to  creditors,  divests  the  debtor  of  all  title 
to  tbe  land  as  between  himself  and  his  gran- 
tee. But  it  Is  equally  true  that  if  the  con- 
veyance be  fraudulent  as  to  creditors,  the 
title  remains  in  the  debtor  as  between  the 
parties  to  the  conveyance  and  such  creditors. 

"As  against  the  creditors,  the  law  pro- 
nounces such  a  transaction  fraudulent  and 
void,  and  ineffectual  to  pass  any  title  from 
tbe  debtor.  The  attempted  transfer  may 
be  treated  as  a  nullity,  and  tbe  property  sub- 
jected to  seizure  and  sale  npon  execution, 
at  the  Instance  of  any  Judgment  creditor, 
the  same  as  though  no  transfer  had  been 
made."  Topper  v.  Thompson,  26  Minn.  385, 
4  N.  W.  621, 

[3]  It  is  well  settled  that  a  creditor,  who 
claims  that  his  debtor  has  conveyed  real  es- 
tate for  the  purpose  of  defrauding  creditors, 
may  proceed  against  the  real  estate  as  if 
no  such  conveyance  had  been  made.  He  need 
not  first  contest  or  litigate  the  validity  of 
the  conveyance.  He  may  sell  the  land  upon 
execution  and  leave  the  question  of  title  to 
be  litigated  thereafter  between  the  purchaser 
and  the  claimant  under  the  alleged  fraudulent 
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conveyance.  Campbell  ▼.  Jones,  25  Minn. 
155;  Tapper  t.  Tbompson,  26  Minn.  385,  4 
N.  W.  621;  Jackson  v.  Holbrook,  36  Minn. 
494,  82  N.  W.  852,  1  Am.  St  Bep.  683;  Fish- 
er T.  Utendorfer,  68  Minn.  225,  71  N.  W.  29; 
Brasle  t.  Minneapolis  Brewing  Co.,  87  Minn. 
456,  92  N.  W.  340,  67  L.  B.  A.  865,  94  Am.  St 
Bep.  709. 

The  above  cases  all  hold  that  the  land 
may  be  seized  and  sold  under  an  execution 
against  the  debtor  without  first  contesting 
the  validity  of  the  conveyance,  and,  if  it 
may  be  seized  under  an  execution,  no  rea- 
son Is  apparent  why  it  may  not  also  be  seized 
under  an  attachment.  That  it  may  be  so 
seized  was  decided  In  Arper  v.  Haze,  9  Minn. 
108  (Oil.  98),  and  in  Whitney  v.  Sberln,  74 
Minn.  4,  76  N.  W.  787.  The  case  last  cited 
is  decisive  of  the  present  case.  In  that  case, 
as  in  this,  the  debtors  were  nonresidents  and 
sought  to  defeat  an  action  instituted  by  at- 
tachment on  the  ground  that  they  had  no 
interest  in  the  property  attached.  The  court 
say:  "If  tliis  be  so,  then  they  tiave  uo  in- 
terest to  be  protected  by  having  the  Judgment 
vacated.  They  cannot  on  affidavits  denying 
any  interest  in  the  property  attached,  put 
an  end  to  the  plaintiff's  proceedings  to  sub- 
ject the  property  to  the  payment  of  his  debt 
If  a  third  party  claims  to  own  the  property, 
the  plaintiff  Is  entiUed  to  UUgate  with  him 
the  question  whether  he  acquired  a  lien  on 
it  by  his  attachment  on  the  trial  of  an  ac- 
tion to  which  both  are  parties.  If  the  daim 
of  counsel  is  correct  property  within  this 
state  conveyed  by  a  nonresident  debtor  to 
defraud  his  creditors  cannot  be  reached  by 
them,  for,  when  the  creditors  attach  the  prop- 
erty standing  in  the  name  of  the  fraudulent 
grantee,  It  would  only  be  necessary  for  the 
debtor  to  make  his  affidavit  that  he  did  not 
own  the  property  to  secure  a  dismissal  of 
the  creditors'  action." 

[4]  Plaintiff  had  the  right  to  seize  the  prop- 
erty by  attachment  and  to  proceed  to  Judgment 
and  sell  the  property  thereunder  without  first 
litigating  the  validity  of  the  conveyance. 
The  question  as  to  whether  the  conveyance 
was  in  fact  fraudulent  cannot  be  determined 
in  this  proceeding  based  upon  affidavits,  but 
only  in  an  action  to  which  the  claimant  there- 
under is  a  party. 

The  order  appealed  from  is  affirmed. 


HARBEK  V.  CABPENTEB  EOBINSON  CO. 
(Supreme  Court  of  Minnesota.    Nov.  14,  1913.) 

(Byllahut  hy  the  Court.) 

Judgment  (|  619*)— Res  Judicata— Defense 
Not  Pleaded  in  Fobmeb  Action. 

A  defendant  who  omits  to  plead  and  prove 
a  partial  payment  of  an  account  when  sued  is 
concluded  by  the  jud^ent  and  cannot  there- 
after maintain  an  action  to  recover  such  pay- 
ment.   The  exceptions  to  this  rule  are  not  here 


important,  for  no  attempt  was  made  to  bring 
this  case  within  any  exceptions. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  K  1132,  1667 ;   Dec.  Dig.  |  619.*] 

Appeal  from  Municipal  Court  of  St.  Paul; 
John  W.  Finehout  Judge. 

Action  by  Susanna  Harbek  against  the 
Carpenter  Bobinson  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  Judgment  directed  for  defendant 

Durment  Moore  &  Oppenheimer,  of  St 
Paul,  for  appellant  B.  A.  Walsh,  of  St 
Paul,  for  respondent 

HOLT,  J.  The  defendant  a  corporation, 
sold  plaintiff  goods  from  May,  1908,  up  un- 
til December  4,  1909.  BiUs  were  rendered 
at  frequent  intervals,  and  payments  were 
made  thereon  at  various  times  and  in  small 
amounts.  Finally  defendant  brought  an  ac- 
tion in  the  municipal  court  of  St  Pani  on 
the  account,  setting  up  certain  payments,  and 
demanding  Judgment  for  the  balance.  Plain- 
tiff herein  answered,  demanded  and  obtained 
a  full  bill  of  particulars,  whidi,  in  addition 
to  itemizing  the  goods  sold,  set  out  the  date 
and  amount  of  each  payment  made  by  her. 
Thereafter  her  attorney  stipulated  for  an  en- 
try of  Judgment  in  favor  of  this  defendant 
for  the  amount  claimed..  Judgment  was  en- 
tered and  execution  issued,  whereupon  this 
plaintiff  applied  to  one  of  the  Judges  of  said 
court  to  open  the  Judgment  and  permit  her 
to  prove  that  three  other  payments,  aggregat- 
ing |45,  had  been  made  upon  the  account 
The  application  was  heard  and  denied  on  the 
merits.  The  Judgment  was  paid.  Now  this 
action  is  brought  to  recover  of  defendant  the 
plaintiff  in  the  former  action,  said  $45  as  for 
money  had  and  received,  or  for  money  which 
it  failed  to  credit  to  plaintifTs  account  as  al- 
leged in  the  complaint  At  the  trial  defend- 
ant moved  for  a  directed  verdict  Plaintiff 
recovered,  and  thereafter  defendant  moved 
for  Judgment  notwithstanding  the  verdict 
The  motion  was  denied,  and  this  appeal  Is 
from  the  Judgment 

Appellant  pleaded  and  relied  on  tlie  for- 
mer adjudication  in  bar.  No  other  question 
need  be  considered.  The  facts  above  stated 
appeared  without  dispute  from  the  pleadings 
and  the  proof.  There  was  no  claim  of  fraud, 
deception,  or  mutual  mistake.  Whatever  pay- 
ments were  made  by  respondent  were  made 
on  the  account  upon  which  appellant  brought 
the  former  suit  Even  if  it  were  conceded, 
which  we  do  not  that  respondent  wonld  not 
be  precluded  from  questioning  the  correctnef^s 
of  that  account  after  x>ayment  of  the  Judg- 
ment she  stipulated  to  have  entered  in  the 
suit  she  certainly  was  concluded  from  again 
asserting  the  claim  she  now  makes  after  her 
application  to  open  the  Judgment  and  permit 
the  litigation  of  these  alleged  additional  pay- 
ments had  been  denied,  and  the  Judgment 
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paid.  If  actions  Uke  the  present  would  lie, 
there  would  be  no  security  In  adjudications. 
All  matters  between  these  two  parties  relat- 
ed to  an  open  account  for  goods  sold  and  pay- 
ments made  thereon.  In  a  suit  for  the  goods 
BO  sold  the  payments  made  therefor  consti- 
tute proper  credits  or  offsets  which  must  be 
set  up  in  defense.  In  Thompson  t.  Myrick, 
24  Minn.  4,  this  rule,  stated  in  Harris  t.  Har- 
ris, 36  Barb.  (N.  T.)  88,  is  approved :  "Such 
judgment  or  adjudication  is  final  and  conclu- 
elTe,  not  only  as  to  the  matter  actually  deter- 
mlued,  bnt  as  to  every  other  matter  which 
the  parties  might  have  litigated  and  have  de- 
cided as  incident  to,  or  essentially  connected 
with,  the  snbject-matter  of  the  litigation,  and 
every  matter  coming  within  the  legitlinate 
purview  of  the  original  action,  both  in  re- 
spect to  matters  of  claim  and  of  defense." 
We  think  the  law  well  stated  in  23  Cyc.  1199, 
in  these  words:  "A  defendant  who  omits  to 
plead  and  prove  a  partial  payment  on  the 
debt  in  suit  is  concluded  by  the  Judgment, 
and  cannot  afterward  maintain  a  suit  to  re- 
cover back  such  payment;  the  only  exception 
to  this  rule  being  in  cases  where  he  was  pre- 
vented from  setting  up  payment  by  fraud,  ac- 
cident, or  surprise,  without  fault  of  bis  own." 
A  number  of  authorities  are  cited  which  ful- 
ly sustain  the  text  Among  these  the  follow- 
ing are  directly  in  point:  Callahan  v.  Mur- 
reU,  45  S.  W.  67,  20  Ky.  Law  Rep.  28;  Fuller 
T.  Shattuck,  13  Gray  (Mass.)  70,  74  Am.  Dec. 
622;  Loring  v.  Mansfield,  17  Mass.  394;  Mc- 
Murtle  V.  Keenan,  109  Mass.  185;  Grcena- 
banm  v.  Elliott,  Adm'r,  60  Mo.  25;  Binck  v. 
Wood,  43  Barb.  (N.  T.)  316;  Swenson  &  Sears 
T.  Cresop,  28  Ohio  St.  668;  and  Corey  v.  Gale, 
13  Vt  638.  Whatever  redress  respondent  had 
because  of  payments  made  and  not  credited 
on  the  account  she  was  compelled  to  seek  in 
the  action  brought  on  the  account.  She  has 
not  attempted  to  bring  herself  within  any  of 
the  exceptions  to  the  rule. 

The  Judgment  must  be  reversed,  and  the 
trial  conrt  is  directed  to  render  Judgment  in 
favor  of  defendant,  the  appellant,  herein. 


LOCKE  T.  HATTEB  et  al. 
(Supreme  Court  of  Minnesota.    Nov.  14,  1913.) 

fSyUalmt  hp  the  Court.) 

1.  Ybrdob  and  PtntcHABBB   (I  244*)— Bona 

FiDK  PUBOHABXBS. 

Findinga  of  the  trial  court,  to  the  effect 
that  defendants  were  innocent  purcbaaers  for 
value  of  land  which  the  mortgage  sought  to  be 
foreclosed  in  this  action  purports  to  cover,  held 
sustained  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  IMg.  ${  609-611;  Dec.  Dig.  | 
244.*1 

2.  Vbrdob  and  Pubohabeb  ({  230*)— Bora 

FiDK  PiTBCHASKB— Trn.K  ACQUIBED. 

As  against  an  innocent  purchaser  for  val- 
ne,  a  deed  absolute  on  its  face  cannot  be  shown 


by  evidence  dehors  the  record  to  be  a  mort- 
gage. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  683-600;  Dec.  Dig.  J 
238.*] 

Appeal  from  District  Court  Wright  Coun- 
ty;  WUUam  E.  Hale,  Acting  Judge. 

Action  by  Harry  S.  Locke,  as  administra- 
tor, against  J.  G.  Hayter  and  others. '  Judg- 
ment for  defendants,  and,  from  an  order  de- 
nying a  new  trial,  plaintiff  appeals.    Afiirmed. 

Harry  S.  Locke,  of  St  Paul,  for  appellant 
Henry  Spindler,  of  Buffalo,  for  respondent 

BUNN,  J.  This  action  was  to  foreclose  a 
mortgage  given  by  defendant  James  A  Max- 
well to  plaintiff  February  11,  1909,  purport- 
ing to  cover  200  acres  of  land  in  Wright 
county.  The  conrt  found  that  defendant 
George  B.  Sawyer  was  the  owner  of  the 
land  free  and  clear  of  the  plaintiff's  mort- 
gage, that  plaintiff  had  no  interest  in  or 
lien  upon  the  land,  and  ordered  Judgment 
that  the  action  be  dismissed.  A  motion  for 
a  new  trial  was  denied,  and  plaintiff  ap- 
pealed. 

The  facts  are  as  follows :  On  and  prior  to 
November  30,  1908,  James  A.  Maxwell  owned 
a  40-acre  tract  of  land,  and  Christina  Max- 
well, his  mother,  owned  a  quarter  section. 
Both  tracts  were  heavily  incumbered  by  mort- 
gages. On  the  date  above  mentioned  James 
A.  gave  a  warranty  deed  to  J.  G.  Hayter  con- 
veying his  40  acres,  and  Christina  Maxwell 
gave  to  Hayter  a  like  deed  conveying  her 
quarter  section.  These  deeds  were  recorded 
December  3,  1908.  On  the  date  they  were 
made  a  coiltract  was  executed,  by  which 
Hayter  agreed  to  convey  the  lands  to  Chris- 
tina and  James  A  Maxwell  Jointly  at  any 
time  within  two  years  from  date  upon  the 
payment  by  them  to  Hayter  of  the  sum  of 
$516  at  times  specified.  This  contract  pro- 
vided that  the  Maxwells  were  to  pay  the  in- 
terest on  the  mortgages  on  the  property  and 
the  taxes.  In  case  of  their  failure  to  make 
any  of  the  payments  called  for,  it  was  pro- 
vided that  the  contract  should  be  void  upon 
Hayter's  giving  them  30  days'  notice  in  writ- 
ing of  his  intention  to  cancel  and  determine 
the  contract  The  contract  was  not  recorded. 
The  Maxwells  failed  to  make  a  payment  of 
$200  due  November  80,  1909.  On  March  8, 
1910,  Hayter  caused  to  be  served  on  James 
A.  and  Christina  Maxwell  a  written  notice 
canceling  the  contract  April  10,  1910,  unlessr 
the  amount  due  was  paid  before  that  data 
This  notice  complied  in  all  respects  with  the 
statute.  The  Maxwells  did  not  pay.  On 
April  18,  1910,  they  and  Hayter  entered  Into 
another  contract  or  lease,  by  the  terms  of 
which  they  were  to  farm  the  land  during  the 
season  of  1910,  and  to  pay  Hayter  $610.20  as 
rent    The  Maxwells  remained  in  possession. 

On  May  31,  1910,  Hayter  executed  a  war- 
ranty deed  of  the  land  to  Henry  H.  Schrott- 
ky.    This  deed  was  recorded  June  1,  1910. 


*For  eUtar  cmw  *••  huim 
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October  17, 1911,  Schrottky  conveyed  the  land 
by  warranty  deed  to  the  defendants  Bor- 
chardt  and  Sawyer.  This  deed  was  recorded 
October  26,  1911.  October  13,  1911,  the  Max- 
wells quitclaimed  to  Borchardt  After  the 
commencement  of  this  action  Borchardt  con- 
veyed his  Interest  to  Sawyer. 

The  claims  of  plalntlfF  were  that  the  deeds 
of  November  SO,  1908,  to  Hayter,  together 
with  the  contract  of  the  same  date,  consti- 
tute a  mortgage;  that  It  had  not  been  fore- 
closed; and  that  defendants  Borchardt  and 
Sawyer  were  not  Innocent  purchasers  as 
against  pialntifrs  mortgage.  The  trial  oonrt 
decided  against  these  claims. 

[1,2]  We  find  it  necessary  to  consider  bat 
one  point  We  must  hold  that  the  evidence 
sustains  the  finding  of  the  trial  court  that 
Borchardt  and  Sawyer  were  innocent  pur- 
chasers. True,  at  the  time  they  purchased, 
as  well  as  at  the  time  of  Hayter's  deed  to 
Schrottky,  the  mortgage  to  plaintiff  was  of 
record.  But  the  record  also  showed  that  the 
mortgagor,  James  A.  Maxwell,  had  no  title 
to  any  part  of  the  land  at  the  date  the 
mortgage  was  given,  and  no  title  at  any 
time  to  160  acres  of  the  200  acres  which  he 
attempted  to  mortgage.  There  was  nothing 
on  record  to  show  that  the  deed  from  the 
Maxwells  to  Hayter  was  not  an  absolute  con- 
veyance. Defendants  knew  that  the  lilax- 
wells  were  in  possession;  bat  they  were  In- 
formed by  the  latter  that  they  had  no  interest 
except  as  tenante  of  Hayter  or  Schrottky. 
The  fact  of  possession  was  therefore  not  no- 
tice that  the  deed  to  Hayter  was  not  an  ab- 
solute conveyance.  Full  value  appears  to 
have  been  paid.  That  Borchardt  obtained  a 
qaltelalm  deed  from  the  Maxwells  does  not 
conclusively  show  that  he  knew  they  had 
any  interest  other  than  as  tenants.  We 
think  the  evidence  considered  as  a  whole 
amply  supports  the  findings  of  the  trial  court 
that  Schrottky,  Borchardt,  and  Sawyer  were 
innocent  purchasers  for  a  valuable  considera- 
tion. It  therefore  becomes  immaterial  wheth- 
er the  transaction  between  the  Maxwells  and 
Hayter  was  in  fact  a  mortgage.  It  was  not 
a  mortgage  on  the  face  of  the  record,  but  an 
absolute  conveyance.  It  is  immaterial  also 
whether,  as  against  Hayter,  plaintiff  would 
be  in  a  position  to  claim  the  transaction  was 
a  mortgage  without  asking  the  relief  of  refor- 
mation and  offering  to  pay  the  debt  or  re- 
deem. Certainly,  as  against  an  Innocent  pur- 
chaser, neither  the  Maxwells  nor  those  claim- 
ing under  them  can  prove  by  evidence  de- 
hors the  record  that  the  deeds,  absolute  on 
their  face.  In  fact  constituted  a  mortgage. 
As  against  defendant  Sawyer,  plaintiff's 
mortgage  is  no  lien  on  even  the  40  acres 
formerly  owned  by  the  mortgagor.  For  the 
same  reason,  the  validity  of  the  attempted 
cancellation  of  the  land  contract  need  not  be 
considered. 

Order  affirmed. 


STATE  ex  reL  CITY  OF  OMAHA  t,  DNIOX 

PAC.  B.  CO.  et  aL     (No.  17,621-) 
(Supreme  Court  of  Nebraska.    Oct.  81.  1913.) 

(BvOahtu  by  th«  Oovrt.) 

1.  Railboads  (5  99*>— CoNSTBucnoir  or  Via- 
ducts—Poucx  POWEBS— MURIOEPAI.  COKFO- 
RATIOHB. 

The  statute  authorizing  the  dty  of  Omabi 
to  require  railway  companies  to  construct  above 
their  tracks  at  street  crossings  such  Tiadacts 
"as  may  be  deemed  and  declared  by  the  mayor 
and  council  necessary  for  the  safety  and  pro- 
tection of  the  public  ia  a  valid  es^dae  of  po- 
lice power. 

[£id.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  293-295,  297-304;  De&  Dig.  ) 
fl©.*] 

2.  Raixboads  (I  99*)— CoNSTBtJCTiow  OF  Via- 
ducts—Police  Powers  of  Municipax.  Co>- 
pobationb. 

Within  constitutional  and  statutory  limits. 
the  mayor  and  council  of  the  city  of  Onuiha  are 
the  sole  judges  as  to  when  and  how  the  poli(v 
power  of  the  municipality  shall  be  exercised  in 
requiring  railway  companies  to  construct  via- 
ducts over  their  tracks  where  they  cross  public 
streets  at  grade. 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Cent  Dig.  IS  203-295,  297-304;  Dec.  Dig.  f 
99.*] 

3.  Railboasb  (I  09*)— GoNSTBUCTioir  OF  Via- 
ducts—Police  POWEBS  OF  MUNIQIFAI.  COB- 
FOBATIONS— PbEBUICPTIONS. 

In  considering  the  validity  of  an  ordinance 
directing  railway  companies  to  construct  a  via- 
duct over  tracks  which  cross  a  public  street  at 
grade,  it  will  be  presumed  that  the  mayor  and 
conncil  acted  vrith  fuH  knowledge  of  existini; 
conditions  relating  to  municipal  legislation  on 
that  subject 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  {{  293-295,  297-304;  Dec.  Dig.  { 
90.*] 

4.  Railboads  (S  99*)— Conbtbuction  of  Via- 
ducts—Police  Powebs  of   Municipautt. 

The  city  of  Omaha  in  the  exercise  of  its 
police  power  may  require  railway  companies  to 
construct  a  viaduct  over  their  tracks,  without 
making  provision  for  closing  the  street  where 
the  tracks  cross  it  at  grade. 

[Bd.  Note. — For  other  cases,  see  Railroads. 
Cent  Dig.  U  293-285.  287-304;  Dea  Dig.  | 
99.*] 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Leslie,  Judge. 

Application .  for  mandamus  by  the  State, 
on  the  relation  of  the  City  of  Omaha,  against 
the  Union  Pacific  Railroad  Company  and 
others.  Impleaded  with  the  Missoorl  Padflc 
Railroad  Company  and  others.  The  writ 
was  allowed,  and  defendante  appeaL  Af- 
firmed. 

Edgar  M.  Morsman,  Jr.,  Wm.  Balrd  ft 
Sons,  B.  H.  Danbam,  and  Herman  Aye,  all 
of  Omaha,  for  appellants.  Jolm  A.  Rlne, 
Benjamin  S.  Baker,  and  W.  CL  Lambert,  aU 
of  Omaha,  tor  appellee. 

ROSE,  J.  Relator  applied  for  a  peremp- 
tory writ  of  mandamoa  compelling  defend- 
ante to  constract  at  th^  own  expoise  on 
Nicholas  street  in  Omaha  a  Tladuct  mnning 
east  and  west  over  their  intersecting  railway 


*For  othar  oaaaa  s«e  sam*  topla  toA  Motion  NVHBBH  la  Dae.  Dig.  A  Am.  Die.  Key-No.  Farias  ft  RaB'r  Indaxa 
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tracks.  Defendants  resist  the  application 
on  the  ground  that  the  dty  attempted  to  re- 
ursire  the  construction  of  the  viaduct  without 
making  provision  for  closing  the  street  where 
their  tracks  cross  it  at  grade.  The  writ  was 
allowed,  and  defendants  have  appealed. 

[1]  Was  the  writ  properly  allowed?    Con- 
forming to  statutory  procedure,  the  dty,  by 
adoption  of  plans,  by  resolution,  and  by  or- 
dinance, directed  the  railway  companies  to 
construct  a  viaduct  on  Nicholas  street  over 
their  tracks,  but  made  no  provision  for  clos- 
ing the  street  where  the  tracks  cross  it  at 
grade.     The  plans  for  the  viaduct  require 
a   roadway  24   feet  wide   and  a   sidewalk 
space  8  feet  wide,  the  whole  to  occupy  about 
half  the  street  along  the  north  side.    A  wit- 
ness for  defendants  tesUfled :    "The  plans  of 
this  proposed  viaduct,  so  far  as  I  know,  are 
as  weU  arranged  as  might  be  possible."   That 
the  structure  planned  would  be  sufficient  to 
accommodate  the  traffic  of  Nicholas  street 
la  not  questioned.     Defendants  admit  that 
the  grade  crossing  is  dangerous,  and  that  a 
proper  viaduct  is  essential  to  public  safety. 
Did  the  dty  exceed  or  abuse  its  authority? 
Power  to  require  railway  companies  to  con- 
struct above  their  tracks  at  street  crossings 
such  viaducts  "as  may  be  deemed  and  de- 
clared by  the  mayor  and  council  necessary 
for  the  safety  and  protection  of  the  public" 
IB  In  direct  terms  conferred  by  the  Legisla- 
ture upon  the  dty  of  Omaha.     Comp.   St 
1911,  a  12a,  i  128.    Such  an  enactment  is  a 
valid  exerdse  of  police  power.    Chicago,  B. 
&  Q.  R.  Co.  V.  State,  47  Neb.  649,  66  N.  W. 
624,  41  Ij.  R.  A.  481,  53  Am.  St.  Rep.  557; 
Phoenix  Mutual  Life  Ins.  Co.  v.  City  of  Lin- 
coln, 91  Neb.  150,  135  N.  W.  446;  Chicago,  B. 
&  Q.  R.  Co.  T.  Nebraska,  170  V.  S.  67,  18 
Sup.  Ct.  613,  42  L.  Bd.  948;  Chicago,  B.  & 
Q.  B.  Co.  V.  Chicago,  166  U.  S.  226,  17  Sup. 
Ct  681,  41  L.  Kd.  979 ;  New  York  ft  N.  B.  R. 
Co.  V.  Bristol,  151  U.  8.  656,  14  Sup.  Ct.  437, 
38  L.  Ed.  269;  Northern  P.  R.  Co.  v.  Minne- 
sota, 208  U.  S.  683,  28  Sup.  Ct  341,  62  L.  Ed. 
630;    State  t.  St  Paul,  M.  ft  M.  R.  Co.,  98 
Minn.  380.  108  N.  W.  261,  28  L.  R.  A.  (N.  8.) 
298,  120  Am.  St  Rep.  681,  8  Ann.  Cas.  1047. 
[2,  J]  To  justify  their  refusal  to  comply 
with  the  demands  of  the  dty,  defendants 
argue  that  Its  action  la  void,  because  it  at- 
tempted to  burden  them  with  the  expenses 
of  a  viaduct  which  will  not  promote  the 
public  safety.     In  support  of  this  defense 
they  offered  proof  tending  to  show  that  they 
are  willing  to  comply  with  proper  plans  for  a 
viaduct;    that  the  one  planned  by  the  dty 
would  be  a  detriment  to  them  In  the  opera- 
tion of  thdr  trains  across  Nicholas  street, 
and  that,  to  aTOld  inclines  at  the  approaches 
and  exposure  to  wind,  rain,  heat,  and  cold, 
the  public  would  continue  to  use  the  undos- 
ed    street  where  it  crosses   the  tracks   at 
grade.    What  is  a  proper  viaduct?    It  is  not 
the  province  of   the  railway  companies  to 
determine  that  question  as  a  police  regula- 


tion. The  munidpal  action  whldi  resulted 
In  the  demand  for  a  highway  over  defend- 
ants' tracks,  where  they  cross  Nicholas  street, 
was  the  exercise  of  police  power — an  attri- 
bute of  sovereignty  committed  by  the  Legis- 
lature to  the  dty,  but  not  to  defendants. 
Within  constitutional  limits,  the  mayor  and 
ooundl  are  the  sole  judges  as  to  when  and 
how  such  police  power  shall  be  exercised. 
State  V.  Wlthnell,  91  Neb.  101,  135  N.  W.  376, 
40  L.  R.  A.  (N.  S.)  898.  In  considering  the 
question  presented,  defendants'  conception 
of  a  proper  viaduct,  therefore.  Is  Immaterial, 
except  in  so  far  as  it  may  indicate  in  some 
way  that  the  dty  abused  or  exceeded  Its  au- 
thority. There  is  no  greater  merit  In  the 
assertion  of  defendants  that  the  viaduct 
planned  by  the  dty  would  be  detrimental  to 
them  in  the  operation  of  thdr  trains  across 
Nicholas  street  The  statutory  justification 
for  the  exerdse  of  t^e  police  power  is  "the 
safety  and  protection  of  the  public."  This 
was  the  primary  object,  rather  than  the  con- 
venience of  the  corporations  which  created 
a  place  of  danger  by  crossing  a  public  street 
at  grade. 

[4]  Would  the  public  generally  continue  to 
use  the  grade  crossing?    Would  obstructions 
supporting  the  viaduct  and  failure  to  use  It 
make  traffic  on  Nicholas  street  more  danger- 
ous than  before?     In  attempting  to  answer 
these  questions  in  the  affirmative,   defend- 
ants offered  to  prove  that  at  Argenta,  Kan., 
where  they  say  there  is  a  viaduct  similar  to 
that  planned  by  Omaha,  90  per  cent  of  the 
travel   by  foot  and  wagon  crosses  the  rail- 
way track  at  grade.    Proof  of  this  nature  was 
rejected  by  the  trial  court,  but  Its  admission 
and  consideration  would  not  result  in  a  hold- 
ing that  the  dty  of  Omaha  abused  or  exceed- 
ed its  power.    It  is  conceded  that  the  via- 
duct planned  would  be  suffident  to  accommo- 
date the  traffic  of  Nicholas  street    Provision 
has  therefore  been  made  for  the  safety  of 
the   public.     If  90  per  cent  of  the   people 
would  voluntarily  abandon  a  safe  and  con- 
venient viaduct  for  a  place  of  danger  on 
railroad  tracks  among  moving  trains  and  en- 
gines, as  defendants  assert,  the  city  would 
nevertheless  have  control  of  the  grade  cross- 
ing and  of  the  public  travel  there.    It  would 
still  have  power  to  close  the  street  and  to 
protect  the  public.    Its  authority  in  that  re- 
spect can  ndther  be  abandoned  nor  bartered 
away.     It  should  not  be  presumed  in  ad- 
vance that  offidal  obligations  to  protect  the 
public  will  be  neglected.     Notwithstanding 
the  offered  proof,  it  will  be  presumed  that  the 
dty,  in  passing  ordinances,  acted  with  full 
knowledge  of  the  conditions  relating  to  the 
subject  of  munidpal  legislation.     State  v. 
Wlthnell,  91  Neb.  101,  135  N.  W.  376,  40  L. 
R.  A.  (N.  S.)  898.    While  defendants  were  op- 
erating thdr  railways  at  grade.  Industries 
sprung  up  on  adjacent  land.     The  owners 
thereof  may  have  vested  rights.    Private  in- 
dividuals own  teal  estate  abutting  on  Nlcho- 
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las  street  near  the  tracks  ot  deteaOaats.  The 
closing  of  the  street  may  interfere  with  pri- 
vate rights  and  damage  private  property. 
In  passing  ordinances  It  was  proper  for  the 
mayor  and  council  to  consider  existing  con- 
ditions, and  to  relieve  the  dty  and  the  de- 
fendants from  unreasonable  or  unnecessary 
burdens.  The  consideration  of  such  burdens 
may  account  for  the  present  failure  to  clQse 
the  grade  crossing.  The  right  of  the  dty  to 
require  defendants  to  construct  the  viaduct 
does  not  depend  upon  the  closing  of  that  part 
of  the  street  in  controversy.  People  v.  Un- 
ion P.  R.  Co.,  20  Colo.  186,  37  Pac.  610.  In 
Missouri  P.  R.  Co.  v.  City  of  Omaha,  197 
Fed.  510,  117  C.  C.  A.  12,  a  case  Involving  a 
similar  ordinance  of  the  city  of  Omaha, 
Judge  Hook,  speaking  for  the  United  States 
Circuit  Court  of  Appeals,  Eighth  Circuit, 
said :  "It  is  also  urged  that  the  ordinance  is 
void  because  the  grade  crossing  of  the  rail- 
road tracks  under  the  viaduct  was  left  open 
for  travel,  thereby  negativing  that  necessity 
for  an  overhead  structure  upon  which  the 
power  of  the  city  depended.  This  is  but 
another  way  of  asserting  that  the  require- 
ment of  a  viaduct  must  be  accompanied  by  a 
complete  vacation  or  abandonment  of  the 
surface  crossing;  that  the  city  Is  without 
power  to  require  a  railroad  company  to  build 
a  viaduct  for  less  than  all  the  street  traffic. 
The  contention  is  untenable.  The  necessity 
for  the  safety  and  protection  of  the  public 
is  the  statutory  warrant  for  the  ordinance, 
but  its  extent  is  for  the  judgment  of  the  mu- 
nicipality. Conditions  might  exist  in  which 
a  mere  footbridge  for  pedestrians  would  be 
regarded  as  sufficient  It  is  probable  that  in 
the  present  case  the  grade  crossing  was  left 
for  the  convenience  of  those  owning  proper- 
ty and  doing  business  under  the  viaduct  and 
to  lessen  the  Injury  to  abutting  property 
which  would  follow  its  vacation.  But  wheth- 
er 80  or  not,  we  cannot  say,  as  matter  of  law, 
that  an  abuse  of  the  power  conferred  by  the 
statute  has  been  shown." 

The  conclusion  Is  that  the  writ  was  prop- 
erly allowed. 

AfHrmed. 

BARNES,  FAWCETT,  and  HAMER,  JJ„ 
not  sitting. 


BERKLBT  v.  STEWART  et  aL    (No.  16,967.) 
(Supreme  Court  of  Nebraska.    Oct  31,  1913.) 

(Byttahut  hv  the  Court.} 

Pbincipai.  and  Aobnt  (S  105*)— Patmint  to 
Agent— Authority. 

"Where  one  has  placed  his  agent  for  the 
investment  of  money  in  notes  and  mortgages 
in  such  a  situation  that  persons  of  or(hnary 
prudence,  acquainted  with  business  usages, 
would  be  justified  in  regarding  such  agent  as 
having  full  authority  with  reference  to  the  ex- 
tension, collection,  etc.,  of  such  notes  and  mort- 
gages, payment  to  such  agent  will  be  deemed 


payment  to  the  p^ind^aL'*  Harrison  Nat 
Bank  v.  Austin,  66  Neb.  632,  91  N.  W.  540^ 
59  Ll  R.  A.  294.  101  Am.  St  Rep.  639 ;  Walk- 
er T.  Hale,  92  Neb.  829,  139  N.  W.  65a 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  H  298-310,  874;  Dee. 
Dig.  i  105.*] 

Appeal  from  District  Court,  Clay  Coonty: 
Hnrd,  Judge. 

Action  by  E.  M.  Berkley  against  Andrew 
J.  Stewart  and  others.  From  the  judgment, 
plaintiff  and  F.  J.  Walker)  defendant,  ap- 
peaL    Afflirmed. 

a  H.  &  F.  W.  Sloan  and  J.  J.  Burke,  all 
of  Geneva,  for  appellants.  B.  D.  Suther- 
land, of  Nelson,  F.  B.  Donlsthorpe,  of  Gen- 
eva, S.  W.  Christy,  of  Lincoln,  and  U  B.  Cot- 
tle, ot  Edgar,  for  appellees. 

ROSE,  J.  Plaintiff  brought  this  suit  to 
foreclose  a  mortgage  for  $1,800  on  a  quarter 
section  of  land  In  Clay  county.  The  mort- 
gage and  the  note  secured  were  executed  by 
Andrew  J.  Stewart  and  Ada  Stewart  June 
25,  1898,  and  were  payable  June  25,  1903. 
In  a  cross-bill  F.  J.  Walker,  defendant,  plead- 
ed a  mortgage  on  the  same  land  for  $1,200, 
executed  by  the  same  mortgagors,  dated  June 
25,  1898,  and  payable  In  five  years.  After 
execution  of  these  Instruments,  mortgagors 
tran.sferred  their  interests  in  the  land  to 
WllUam  R.  Thurber,  who,  with  his  wife,  ex- 
ecuted in  favor  of  J.  O.  Walker,  July  1,  1905, 
a  mortgage  for  |3,000,  due  July  1,  1910.  As 
J.  O.  Walker's  assignee,  the  Citizens'  Bank 
of  Geneva,  defendant,  pleaded  the  Thurber 
mortgage  In  a  cross-blU,  and  prayed  for  a 
foreclosure  thereof.  The  Stewarts  In  tbelr 
answer  pleaded  that  they  paid  to  J.  O.  Walk- 
er, as  agent  of  mortgagees,  their  indebted- 
ness in  full.  The  trial  court  found  in  favor 
of  the  Stewarts,  and  canceled  their  naort- 
gages.  There  was  also  a  finding  that  a 
balance  of  $577.88  on  the  mortgage  held  by 
the  Citizens'  Bank  of  Geneva  was  unpaid, 
and  a  decree  of  foreclosure  to  pay  the  same 
was  entered.  Plalntlfl  and  F.  J.  Walker 
have  appealed. 

That  the  debt  and  Interest  secured  by  the 
canceled  mortgages  were  paid  by  mortgagors 
to  J.  O.  Walker  U  not  disputed.  Were  mort- 
gagors justified  In  making  payment  to  him 
as  the  agent  ot  mortgagees?  This  is  the  con- 
trolling question.  In  borrowing  the  money, 
the  debtors  dealt  with  J.  O.  Walker,  as  agent 
of  the  creditors.  Through  him  mortgagees 
received  from  mortgagors  several  years'  in- 
terest and  part  of  the  prlndpaL  J.  O.  Walk- 
er received  also  the  unpaid  balances  due, 
but  did  not  turn  the  funds  over  to  nMit- 
gragees.  The  evidence  relating  to  his  conduct 
and  authority  has  been  carefully  examined. 
Similar  transactions  In  which  he  was  a  par- 
tidpant  have  been  scrutiniBed  by  this  court 
in  other  litigation.  Walker  v.  Hale,  92  Neb. 
829,  139  N.  W.  668;  Walker  ▼.  Budd.  92  Neb. 


•For  other  eases  aee  same  topic  and  section  NUMBER  In  Dec.  Dig.  A , 


.  Dig.  Ke7-No.  S«1«B  ARuf rinde 

Digitized  by  VjOOV  IC 


Neb.) 


MlIiLER  y.  CITT  OF  LINCOLN 


921 


839,  139  N.  W.  662;  Walker  v.  Stewart,  92 
Neb.  845,  139  N.  W.  665;  Walker  v.  Carlson, 
92  Neb.  850,  139  N.  W.  663;  Walker  v.  Ho- 
kom,  143  N.  W.  46a  In  thoae  cases  the  fol- 
lowing rule  was  adopted  and  applied:  "Where 
one  has  placed  bis  agent  for  the  Investment 
of  money  In  notes  and  mortgages  in  such  a 
situation  that  persons  of  ordinary  prudence, 
acquainted  with  business  usages,  would  be 
Justified  in  regarding  such  agent  as  having 
fuU  authority  with  reference  to  the  exten- 
sion, collection,  etc,  of  such  notes  and  mort- 
gages, payment  to  such  agent  will  be  deemed 
payment  to  the  principal."  Harrison  Nat. 
Bank  v.  Austin,  66  Neb.  632,  91  N.  W.  640, 
60  L.  R.  A.  294,  101  Am.  St.  Rep.  639. 

Under  the  principle  stated,  the  evidence 
justified  the  finding  of  the  trial  court  that 
J.  O.  Walker  was  the  agent  of  mortgagees, 
when  he  received  the  balances  due  on  the 
mortgages  canceled  In  the  present  case. 

The  decree  below  is  therefore  affirmed. 

BARNES,  FAWCBTT,  and  HAMBR,  JX, 
not  sitting. 


DUGGER    et   al.   v.    SMITH.      (No.    17,143.) 
(Supreme  Court  of  Nebraska.     Oct  31,  1913.) 

(ByllaJm*  hy  t)te  Court.) 
APPEAi.  AND  Ebbob  (I  613*) — Recobd— Bnx 

OF    EXCXFTIOKa. 

Un  appeal,  a  document  appearing  in  the 
record  ag  a  bill  of  exceptions,  when  not  au- 
thenticated as  such  by  the  certificate  of  tfae 
clerk  of  tbe  district  court,  will  be  disregarded. 
[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  2702-2707;  Dec.  Dig.  i 
613.»J 

Appeal  from  District  Court,  Morrill  Coon- 
ty;  Grimes,  Judge. 

Action  by  William  0.  Dugger  and  others 
against  Eliza  G.  Smith.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Revived  In  the 
names  of  Daisy  Trinnler  and  others,  admin- 
istrators of  defendant,  deceased.    Affirmed. 

G.  J.  Hunt,  of  Bridgeport,  for  appellant. 
Williams  &  Williams,  of  Bridgeport,  and  F. 
A.  Wright,  of  Scottsblnff,  for  appellees. 

ROSB,  J.  For  the  pnrpose  of  burning 
grass  and  weeds  in  an  Irrigating  ditch  run- 
ning through  a  meadow  of  defendant,  she 
set  out  a  flre  which  spread  to  the  lands  of 
plaintiffs.  This  is  an  action  to  recover  re- 
enltlng  damages  In  the  sum  of  $393.  She 
denied  the  negligence  imputed  to  her,  but  the 
jury  rendered  a  verdict  against  her  for  $247. 
From  a  Judgment  thereon  she  has  appealed. 

The  mlings  assailed  cannot  be  reviewed 
without  an  examination  of  the  evidence.  The 
bill  of  exceptions  is  challenged  by  motion, 
because  it  is  not  authenticated  as  such  by 
the  certificate  of  the  clerk  of  the  district 
court  In  tliis  respect  there  was  a  failure  to 
comply  with  a  mandatory  pzovislon  of  stat- 


ute. Code,  §  587b.  For  this  reason  the  evi- 
dence cannot  be  considered  on  appeal.  Un- 
ion Stock  Yards  Nat  Bank  v.  Lamb,  92  Neb. 
608,  139  N.  W.  216.  The  Judgment  must 
therefore  be  a&rmed.  A  consideration  of  the 
testimony  as  disclosed  by  the  document  pur- 
porting to  l>e  a  bill  of  exceptions  would  not, 
however,  result  In  a  reversal. 
Affirmed. 

BARNES,  FAWCETT,  and  HAMER,  JX, 
not  sitting. 


MHiLER  V.  CITY  OF  LINCOLN. 
(No.  17,377.) 

(Supreme  Court  of  Nebraska.    Oct  81,  1913.) 
(Syllalu*  by  the  OourtJ 

1.  MUNIOIPAL   COBFOBATIONB   (§   106*>— OBDI- 

NANCEs— Enactment. 

Under  tbe  provisions  of  the  statute  gov- 
erning the  city  of  Lincoln,  when  an  ordinance 
has  been  read  on  three  different  days,  and  is 
then  substantially  amended,  it  is  irregular  to 
immediately  pass  tbe  amended  ordinance  with- 
out further  reading,  unless  such  reading  has 
first  been  formally  dispensed  with  by  a  two- 
tbirds  vote  of  all  members  of  the  council.  But, 
if  more  than  two-tbirda  of  tbe  members  elect- 
ed are  present,  and  vote  for  the  amendment 
and  for  the  passage  of  the  ordinance  as  amend- 
ed, the  statute  ia  substantially  complied  with 
in  that  respect 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  tS  221-223,  225-2^8; 
Dec.  Dig.  i  i06.»] 

2.  MUNICIPAI.    COBFOBATIONS     (|    29*)— POW- 

EBS— iNctnsiON  OF  Territory. 

The  statute  governing  the  city  of  Lincoln 
provides  that  "territory  contiguous  or  adja- 
cent which  has  been  by  act  or  acquiescence  of 
the  owner  subdivided  into  tracts  of  not  over 
20  acres"  may  by  ordinance  be  included  in  the 
dty.  ITnder  tbe  conditions  stated  in  the  opin- 
ion, it  is  htld  ttiat  the  council  had  power  by 
ordinance  to  Include  plaintiff's  land  in  the  dty. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  H  66-76;  Dec.  Dig.  | 
29.»] 

3.  Taxation    (|    341*)— Assessment— Action 

TO  CANOEa>-TENDEB. 

Plaintiff,  being  the  owner  of  land  Imown 
as  irregular  tract  29,  wliich  was  crossed  by  a 
boulevard  of  the  atj,  sold  and  conveyed  to 
the  dty  that  part  thereof  lying  on  one  side  of 
the  boulevard.  The  part  sold  to  the  dty  was 
thereupon  designated  as  lot  78,  and  plaintiff's 
tract  as  lot  77.  Taxes  were  afterwards  as- 
sessed against  both  tracts  jointly  described  in 
the  assessment  as  lot  29.  The  evidence  is  not 
definite  and  exact  as  to  the  acreage  of  either 
tract,  nor  as  to  the  relative  value  thereof. 
Held  that,  as  it  is  impossible  to  ascertain  the 
equitable  proportion  of  the  tax  chargeable 
against  plaintiff's  tract,  the  assessment  is  void, 
and  the  plaintiff  was  not  rec^uired  to  tender  any 
portion  of  the  tax  before  brmging  hia  action  to 
cancel  the  same, 

[Ed.  Note.— For  other  cases, '  see  Taxation, 
Cent  Dig.  1}  674-676;   Dec  Dig.  {  341.  •] 

Appeal  from  District  Court,  Lancaster 
(3ounty ;  Frost,  Judge. 

Action  by  William  B.  Miller  against  the 
City  of  Lincoln.     Judgment  for  defendant. 
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and    plaintiff   appeals.      Reversed    and   re- 
manded. 

G.  W.  Berge,  of  Lincoln,  for  appellant 
Fred  C.  Foster  and  D.  H.  McClenaban,  both 
of  Lincoln,  for  appellee. 

SEDGWICK,  J.  The  plaintiff  brought  this 
action  in  the  district  court  for  liancaster 
county  to  enjoin  the  collection  of  real  estate 
taxes  levied  by  the  dty  of  Lincoln,  and  to 
cancel  the  same.  The  plaintiff  was  the  own- 
er of  a  tract  of  land  lying  Just  outside  the 
limits  of  the  dty  of  Lincoln,  known  as  ir- 
regular tract  29,  and  sold  between  two  and 
three  acres  to  the  dty,  which  was  after- 
wards known  as  Irregular  tract  78.  He  re- 
tained the  remainder  of  29,  about  seven  or 
eight  acres,  afterwards  known  as  Irregular 
tract  77.  The  boulevard  which  is  maintain- 
ed Jointly  by  the  city  and  by  Lancaster  coun- 
ty lies  between  77  and  78.  The  district  court 
found  the  issues  in  favor  of  the  dty,  and  the 
plaintiff  has  appealed. 

[1]  1.  The  first  contention  Is  that  the  or- 
dinance of  the  dty  incorporating  lot  29  with- 
in the  city  is  void,  and  therefore  the  plain- 
tiff's lot  is  not  within  the  dty,  and  the  city 
Is  without  authority  to  levy  taxes  thereon. 
On  January  29,  1906,  an  ordinance,  No.  3S9, 
was  introduced  in  the  council,  which  was  a 
general  ordinance  extending  the  limits  of  the 
dty  and  including  lot  29.  Afterwards  an 
amended  ordinance  was  introduced,  defining 
the  limits  of  the  city,  and  substituted  for  No. 
359.  It  also  included  lot  29,  and  was  read 
on  three  different  days,  and  was  then  amend- 
ed; but  no  change  was  made  directly  affect- 
ing lot  29.  It  was  then  passed  as  amended 
without  any  further  reading,  and  plaintiff 
contends  that  it  was  not  "fully  and  distinctly 
read  on  three  different  days"  as  the  statute 
and  general  ordinances  of  the  dty  require, 
and  was  therefore  void.  The  record  shows 
that  all  councilmen  were  present  except  one, 
and  that  all  present  voted  for  the  amend- 
ment of  the  ordinance  and  also  for  its  final 
passage  as  amended.  Both  the  statute  and 
the  ordinance  provided  that  the  rule  requir- 
ing reading  of  the  ordinance  on  three  differ- 
ent days  shall  be  enforced  "unless  the  coun- 
cil shall  dispense  with  this  rule  by  a  two- 
thirds  vote  of  the  members  dected."  Comp. 
St  1905,  c.  13,  art  1,  t  73.  No  formal  vote 
was  taken  dispensing  with  the  rule;  but 
more  than  two-thirds  of  all  members  elected 
voted  for  the  passage  of  the  ordinance.  Cas- 
es are  cited  from  the  courts  of  New  Jersey, 
and  perhaps  other  courts,  holding  that  there 
must  be  a  formal  vote  dispensing  with  the 
rule;  but  this  Is  altogether  too  technical  for 
this  court  to  overthrow  the  will  of  the  coun- 
cil plainly  expressed.  The  precise  point  has 
been  heretofore  expressly  determined  by  this 
court  in  Nelson  v.  City  of  South  Omaha,  84 
Neb.  434,  121  N.  W.  453.  In  that  case  the 
court  said:  "It  appears  to  us  that  the  pas- 
sage of  a  formal  motion  to  suspend  the  rules 


by  two-thirds  of  the  members  ot  the  oonncQ 
would  have  been  an  idle  formality.  Two- 
thirds  of  the  council  could  have  carried  smch 
a  motion,  and  then  a  majority  vote  could 
have  ordered  the  second  reading  by  titles" 

[2]  2.  The  second  contention  is  that  the 
plaintiff's  land  is  not  "suitable  for  dty  par- 
poses,"  and  conld  not  under  the  law  be 
Induded  in  the  corporate  limits  of  the  dty. 
There  is  in  the  record  an  exhibit  showing 
a  portion  of  the  east  part  of  the  dty  and 
some  adjacent  territory.  This  exhibit  is  not 
entirely  self-explanatory,  and  we  have  not 
been  referred  to  evidence  In  the  record  that 
fully  and  satisfactorily  explains  the  rela- 
tion of  the  surrounding  tracts  to  the  dty. 
It  appears,  however,  that  lot  29  was  in  the 
form  of  a  square,  and  that  Normal  boule- 
vard, above  mentioned,  runs  diagonally 
through  this  tract  That  part  of  the  tract 
sold  to  the  dty  lies  on  the  south  and  west 
of  the  boulevard,  and  is  incorporated,  into 
the  dty  park,  so  that  the  plaintiff's  lot  77 
adjoins  the  boulevard.  On  the  same  side  of 
the  boulevard  there  are  several  tracts  of  | 
land  that  have  been  platted  into  lots  and 
streets,  and  some  of  these  lots  are  occulted 
by  residences.  There  is  a  sewer  and  water 
main  maintained  by  the  dty  through  the 
park,  both  crossing  the  plaintiff's  land.  The 
city  maintains  electric  lights  within  400  or  | 
500  feet  of  the  land,  and  some  of  the  platted  | 
additions  on  that  side  of  the  street  are  in- 
corporated in  the  city.  The  statute  provides 
(Comp.  St  1905,  c.  13,  art  1.  |  «  that  'ter- 
ritory contiguous  or  adjacent  to  the  dty 
which  has  been  by  act  or  acquiescence  of  the 
owner  subdivided  into  tracts  of  not  over  20 
acres"  may  by  ordinance  be  included  In  the 
city.  It  seems  dear  that  such  tracts  of  land 
situated  with  reference  to  the  dty  and  its 
advantages  as  this  tract  is  and  lying  adja- 
cent to  one  of  the  principal  boulevards  of 
the  dty  are  within  the  province  of  this  stat- 
ute. 

[9]  3.  The  final  contention  is  that  the  tax- 
es in  question  were  illegally  assessed.  It  ap- 
pears from  the  record  that,  although  the  dty 
became  the  owner  of  that  part  of  lot  29,  after- 
wards known  as  lot  78,  in  1906,  taxes  tor 
that  year  and  subsequent  years,  induding  the 
year  1908,  were  assessed  against  lot  28,  al- 
though that  description  in  1906  had  been 
abandoned. 

The  defendant  invokes  the  prlndple  that  "he 
who  seeks  equity  must  do  equity,"  and  con- 
tends that  the  plaintiff  should  be  required  to 
pay  that  portion  of  the  taxes  for  the  years 
1907  and  1908  whldi  are  equitably  diargeable 
against  his  lot  The  case  of  Challlss  y.  Hekeln- 
kaemper,  14  Kan.  474,  is  dted  as  authority 
for  this  proposition.  In  that  case  "the 
value  of  the  adjacent  lot  was  three  times  that 
of  the  one  in  controversy,"  and  the  court 
said:  "Clearly,  therefore,  as  taxes  are  based 
upon  value,  the  lot  in  controversy  should 
have  paid  one-fourth,  and  only  one-fourth. 
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of  the  Joint  tax."  If  that  case  should  be  fol- 
lowed as  authority  in  this  state,  It  does  not 
control  in  the  case  at  bar.  We  cannot  find 
In  this  record  a  clear  bads  upon  which  to 
compute  the  iMrtion  of  tax  properly  assess- 
able to  lot  78  and  the  portion  assessable  to 
lot  77,  the  lot  In  controversy.  The  brief  for 
defendant  states  the  assessed  value  of  lot 
29  for  the  years  1907  and  1908,  and  the 
amount  of  land  embraced  In  each  of  lots  77 
and  78,  and  concludes  that  the  tax  properly 
chargeable  against  each  lot,  respectively, 
would  be  In  dlrcet  proportion  to  the  acreage 
of  each.  But  no  reference  Is  made  to  any 
evidence  in  the  record  which  would  establish 
that  lot  78  within  the  city  park  is  of  the 
same  value,  acre  for  acre^  as  lot  77,  on  the 
opposite  side  of  the  street  On  the  other 
hand,  we  have  observed  evidence  tending  to 
show  that  there  Is  such  difference  in  the 
character  and  condition  of  the  two  lots  as  to 
render  It  probable  that  lot  78  Includes  more 
valuable  land  than  the  average  of  the  Jiand 
in  lot  77.  The  evidence  as  to  the  amount 
of  land  la  each  tract,  so  far  as  it  has  been 
brought  to  our  attention,  is  not  definite  and 
exact  The  trial  court  found  that  "the  evi- 
dence is  not  sufficient  to  determine  the  ex- 
act amount  that  should  be  remitted  from  said 
taxes."  So  far  as  we  are  advised,  this  find- 
ing Is  supported  by  the  record.  /  The  trial 
court,  however,  concluded  that:  "It  appear- 
ing to  the  court  that  no  tender  has  been 
made  by  the  plaintiff,  and  no  offer  by  plain- 
tiff to  do  equity  by  paying  whatever  amount 
should  be  Justly  due,  no  equitable  relief  can 
be  allowed  plaintiff  in  the  premises  as  to 
those  taxes  for  1007  and  1908."  In  this  con- 
clusion we  think  the  court  was  In  error.  If 
there  was  no  basis  upon  which  to  determine 
what  "amount  should  be  Justly  due,"  no  such 
tender  could  logically  be  made.  If  the  plain- 
tiff's pleading  and  evidence  established  that 
an  assessment  of  taxes  had  been  made  upon 
his  property  Jointly  with  property  of  the 
city,  and  it  was  impossible  to  ascertain  how 
much  of  that  assessment  should  be  charged 
against  his  property.  It  would  be  idle  to  offer 
to  pay  such  a  portion  of  the  tax  as  should 
.  be  so  charged.  I  The  trial  court  Included  In 
Its  findings  the  statement  that:  "The  muti- 
lation of  the  tax  records  Is  disapproved  of; 
the  cancellation  of  a  tax  should  be  done 
without  erasure  or  mutilation  of  the  record, 
and  should  affirmatively  appear  on  the  rec- 
ord, so  that  the  history  of  the  tax  will  not 
become  confused  or  hidden."  This  criticism 
is  Just,  and  it  must  be  conceded  by  all  that 
the  loss  of  this  revenue  to  the  dty  is  the 
fault  of  Its  officers  and  not  of  this  plaintiff. 
The  tax  assessed  for  1906  was  afterwards 
canceled  by  the  dty  authorities.  The  taxes 
assessed  for  the  years  1907  and  1908  should 
be  canceled  also. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded,  with  la- 


structlons  to  perpetually  enjoin  collection  of 
the  taxes  upon  the  assessment  complained  of 
against  lot  29  for  the  years  1907  and  1908, 
so  far  as  the  same  affect  lot  77. 
Reversed  and  remanded. 

BARNES,  FAWCETT,  and  HAMBB,  JX, 
not  sitting. 


BUTSCHKOWSEI  v.  BRECES  et  aL 

(No.  16,632.) 

(Supreme  Court  of  Nebraska.     Oct  81,  1913.) 

(Bvltahus  hv  the  Court.) 

t,  Tbeatixb   (}  11*)— Opebatiow. 

Under  article  6,  i  2,  Constitution  of  the 
United  States,  "all  treaties  made,  or  which 
shall  be  made,  nnder  the  authority  of  the  Unit- 
ed States,  shall  be  the  supreme  law  of  the 
land;  and  the  Judges  in  every  state  shall  be 
bound  thereby,  anything  in  the  Constitution 
or  laws  of  any  state  to  the  contrary  notwith- 
standing." 

[Ed.  Note.— For  other  cases,  see  Treaties, 
Cent  Dig.  i  11;   Dec.  Dig.  {  li*] 

2.  Evidence  (§  39*)  —  Tbeatikb   ({  18«)  — 
Pleading — Judicial  Notice. 

State  courts  will  take  judicial  notice  of  the 
existence  of  a  treaty,  and  if  its  provisions  are 
self-executing,  it  is  unnecessary  to  plead  its 
existence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  53;  Dec.  Dig.  {  89;*  Treaties, 
Cent  Dig.  if  13-15;   Dea  Dig.  |  18.*] 

3.  Appeal  and  Ebbob  ((  1175*)  —  Scope  or 
Review— Disposition  or  Cask. 

Questions  presented  as  to  the  rights  of 
the  husband  of  a  deceased  nonresident  alien 
in  lands  lying  in  this  state,  not  having  been 
presented  or  decided  in  the  district  court  will 
not  be  decided  here,  but  the  cause  will  be  re- 
manded for  further  proceedings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4573-^587;  Dec.  Dig.  { 
U76w'] 

Appeal  from  District  Court,  Frontier 
County;  Orr,  Judge. 

Action  by  Eleonore  Butschkowski  against 
Wlllllam  Brecka  and  others.  From  judgment 
for  defendants,  plaintiff  appealed,  and  on 
her  death  Herman  Butschkowski  was  sub- 
stituted in  her  stead.  Reversed  and  remand- 
ed, with  directions. 

See,  also,  93.  Neb.  604,  41  N.  W.  1135. 

S.  Ia  Gdsthardt,  of  lincoln,  and  L.  H. 
Cheney  and  B.  P.  Fyle,  both  of  Stockton, 
for  appellant  Lambe  &  Butler,  of  Beaver 
City,  and  W.  S.  Morlan,  of  McCook,  for  ap- 
pellees. 

LETTON,  J.  The  plaintiff  brought  this 
action  seeking  to  partition  certain  lands  in 
this  state.  She  alleged  that  Frederick 
Brecka,  the  owner  of  the  land,  died  intestate, 
leaving  surviving  him  as  his  only  heirs  the 
plaintiff,  who  is  his  sister,  and  the  defendant 
William  B  recks,  his  brother,  a  resident  of 
this  state,  that  by  the  laws  of  this  state  the 
property  descended  to  the  heirs  at  law,  and 
that  she  claims  an  undivided  half  Interest  in 
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tbe  land  u  one  of  the  beln.  The  defendant 
answered  that  the  plaintiff  Is  a  nonresident 
alien,  a  citizen  and  resident  of  Prnssla,  and 
therefore  had  no  interest  in  the  land.  Plain- 
tiff replied,  admitting  that  she  was  a  non- 
resident alien  as  alleged.  A  motion  for  judg- 
ment on  the  pleadings  was  filed  and  argued, 
and  the  case  taken  under  advisement  An 
amended  reply  was  then  filed  without  leave 
of  court,  pleading  a  treaty  between  the  Unit- 
ed States  and  Prussia  by  the  terms  of 
which  citizens  of  Prussia  are  entitled  to  sell 
and  withdraw  the  proceeds  of  real  estate 
which  they  would  inherit  If  citizens  of  the 
United  States.  At  the  next  term  there  was 
filed  a  motion  to  strike  the  amended  reply, 
which  was  sustained  for  sufficient  reasons. 
In  passing  upon  the  motion  for  Judgment  on 
the  pleadings  the  court  stated  the  Issues  as 
above  and  said:  "In  this  condition  of  the 
pleadings  there  was  no  attempt  on  the  part 
of  the  plaintiff  to  claim  under  or  by  virtue 
of  any  treaty  or  other  agreement  in  any 
way  superseding  said  statute,  but  on  the  con- 
trary the  petition  discloses  that  she  claimed 
only  under  the  laws  of  this  stata  The  mo- 
tion of  defendant  for  Judgment  on  tbe  plead- 
ings is  therefore  sustained."  The  plaintiff's 
cause  of  action  was  then  dismissed,  and  the 
title  was  quieted  in  the  defendant  An  ap- 
peal was  perfected  to  this  court.  The  plain- 
tiff afterwards  died.  A  motion  was  made  to 
revive  the  cause  in  tbe  name  of  Herman 
Butschkowski,  the  husband  of  the  deceased, 
which  was  sustained  and  the  cause  revived, 
leaving  the  question  open  as  to  the  property 
right  of  the  survivor.  Butschkowski  t. 
Brecks,  93  Neb.  604, 141  N.  W.  113S. 

[1,  2]  We  will  first  consider  whether  the 
court  erred  in  its  Judgment  on  the  pleadings. 
This  seems  to  depend  upon  whether  the 
court  will  take  Judicial  notice  of  the  exist- 
ence of  a  treaty  between  the  United  States 
and  Prussia,  or  whether  it  is  necessary  for 
one  who  seeks  to  take  advantage  of  the  pro- 
visions of  a  treaty  to  plead  the  same.  Ar- 
ticle 6,  {  2,  Constitution  of  the  United  States 
declares:  "This  Constitution,  and  the  laws  of 
the  United  States  which  shall  be  made  in 
pursuance  thereof;  and  all  treaties  made, 
or  which  shall  be  made,  under  the  authority 
of  the  United  States,  shall  be  the  supreme 
law  of  the  land;  and  the  Judges  in  every 
state  shall  be  bound  thereby,  anything  in 
the  Constitution  or  laws  of  any  state  to  the 
contrary  notwithstanding."  It  has  been  re- 
peatedly declared  that  treaties  are  the  su- 
preme law  of  the  land,  and  that  a  self-exe- 
cuting treaty  requires  no  legislation  to  put 
It  into  operatioD.  Yeaker's  Heirs  v.  Yeaker's 
Heirs,  4  Mete.  (Ky.)  33,  81  Am.  Dec.  630; 
Cunard  Steamship  Co.  t.  Robertson,  112  V. 
S.  680,  6  Sup.  Ct  247.  28  L.  Ed.  798.  And 
statutes  have  often  been  declared  void  so 
far  as  In  opposition  to  the  terms  of  a  valid 
treaty.  Baker  v.  City  of  Portland,  6  Sawy. 
(U.  S.  0.  C)  566»  Fed.  Caa.  No.  777;   Fisher 


V.  Hamden,  1  Paine  (U.  S.  C.  C.)  55,  Fed. 
Cas.  No.  4,819.  A  treaty  giving  dtizens  of 
a  foreign  country  the  right  to  take  lands 
by  descent  in  this  country  is  superior  to  and 
controls  any  state  legislation  against  tlie 
holding  of  lands  by  aliens.  KuU  y.  Knll,  37 
Hun  (N.  Y.)  476;  Hauenstein  y.  E^ynbam, 
100  U.  S.  483,  25  Ll  Ed.  628;  In  x«  Stix- 
md's  Estate,  68  Wash.  339,  109  Pac.  343,  33 
L.  R.  A.  (N.  S.)  632,  Ann.  Cas.  1912A,  850: 
Minnesota  Canal  &  Power  Co.  y.  Pratt,  101 
Minn.  107,  232,  112  N.  W.  395,  11  Lu  R.  A. 
(N.  S.)  106.  See,  also,  a  full  collection  of 
cases  on  this  subject  contained  in  Ann.  Cas. 
1012A,  1101,  annotating  Ahrens  y.  Alirens, 
144  Iowa,  486,  123  N.  Wl  164. 

In  Cunard  SteamsMp  Co.  y.  Robertson, 
supra,  the  court  says,  after  quoting  tbe  con- 
stitutional provision  before  referred  to:  "A 
treaty,  then,  is  the  law  of  tbe  land  as  an 
act  of  Congress  is,  whenever  its  provisions 
prescribe  a  rule  by  which  the  riglits  of  tbe 
private  citizen  or  subject  may  be  determined. 
And  when  such  rights  are  of  a  nature  to  be 
enforced  in  a  court  of  Justice,  tliat  conrt  re- 
sorts to  the  treaty  for  a  rule  of  decision  for 
the  case  before  it  as  it  would  to  a  statute." 

Schultze  V.  Schultze,  144  HI.  290.  33  N.  E. 
201,  19  L.  R.  A.  90,  36  Am.  St  Rep.  432.  was 
an  action  for  partition.  The  complainant 
was  a  resident  of  Bremen,  and  several  of  the 
defendants  were  citizens  of  this  conntry. 
One  of  the  defendants  answered  that  tbe  com- 
plainant was  a  nonresident  alien,  and  that  by 
a  statute  of  Illinois  such  an  alien  was  not 
capable  of  acquiring  title  to  the  lands  in 
that  state.  So  t&t  as  the  report  shows,  no 
reference  was  made  in  the  pleadings  to  tlie 
existence  of  a  treaty.  Both  the  lower  conrt 
and  tbe  Supreme  Conrt  of  Illinois  held  that 
under  the  treaty  the  plaintiff  could  recover, 
and  that  its  effect  was  to  suspend  for  tbree 
years  the  operation  of  tbe  alien  law  of  Illi- 
nois, 80  that  nonresidents  might  dispose  of 
the  property  and  withdraw  the  proceeds.  It 
will  be  seen  that  the  pleadings  in  that  case 
are  substantially  the  same  as  in  the  case  at 
bar.  See,  also.  Ex  parte  McCabe  (D.  O.)  46 
Fed.  363,  373,  12  L.  R.  A.  589 ;  Bliss,  Oode 
Pleading  (3d  Ed.)  f  185. 

We  reach  the  conclusion  tbat  It  w*n  no 
more  necessary  to  plead  the  terms  of  tbe 
treaty  than  it  would  be  to  plead  tbe  terms  of 
a  domestic  statute  or  a  provision  of  tbe  Con- 
stitution of  this  state  or  of  the  United  States. 
Article  14  of  the  treaty  of  1828  between  the 
United  States  and  Prussia  provides:  "And 
where,  on  the  death  of  any  person  holding  real 
estate,  within  the  territories  of  the  one  party, 
such  real  estate  would,  by  the  laws  of  tbe  land, 
descend  on  a  citizen  or  subject  of  tbe  other, 
were  be  not  disqualified  by  alienage,  such 
citizen  or  subject  shall  be  allowed  a  reason- 
able time  to  sell  tbe  same,  and  to  withdraw 
tbe  proceeds  without  molestation,  and  exempt 
from  all  duties  of  detraction,  on  the  part  of 
the   government  of  the   respective  states." 
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8  Stat  384.  Wben  the  facts  brought  the  case 
within  the  provisions  of  this  treaty  it  was 
the  duty  of  the  court  to  enforce  Its  terms 
just  as  fully  as  those  of  a  statute  of  the  state. 
In  so  far  as  the  local  statutes  are  In  conflict 
with  the  treaty,  the  provisions  of  the  treaty 
must  govern.  We  are  satisfied,  therefore, 
that  the  court  erred  in  entering  judgment  up- 
on the  pleadings  against  the  plaintifC. 

[3]  A  further  question,  however,  has  arisen 
since  the  death  of  plaintifl.  Her  husband  is 
In  this  court  setting  up  a  property  right  in 
the  land  by  virtue  of  a  paper  in  the  nature 
of  an  agreement  between  husband  and  wife 
with  respect  to  the  descent  of  their  respec- 
tive separate  property.  It  is  unnecessary  to 
set  out  the  instrument  at  length.  Nothing 
has  been  produced  showing  that  the  Instru- 
ment is  of  any  validity,  or  that  it  can  operate 
In  any  manner  to  transfer  the  property  rights 
of  Mrs.  Butschkowskl  in  the  real  estate  to 
her  husband  on  her  decease  Furthermore, 
an  afUdavlt  In  the  record  on  the  motion  to 
revive  seems  to  show  that  the  plaintiff  died  In 
1911.  By  section  4901  of  the  Decedent  Act  of 
1907,  Ann.  St.  1807,  the  real  estate  of  deceased 
persons  shall  descend:  "Fourth.  One-half  to 
the  husband  or  wife  If  there  be  no  child,  nor 
the  issue  of  any  deceased  child  or  children, 
surviving.  Fifth.  If  the  deceased  leave  rela-. 
tlves  of  his  or  her  blood,  the  residue  of  the 
real  estate  of  which  he  or  she  shall  die  seis- 
ed, in  the  cases  above  named,  when  not  law- 
fully devised,  shall  descend  subject  to  the 
rights  of  homestead,  in  the  same  manner  and 
to  the  same  persons  as  hereinafter  provided 
for  the  descent  of  real  estate  of  deceased 
persons  leaving  no  husband  or  wife  surviv- 
ing." Under  these  provisions  of  the  statute  It 
may  be  that  the  husband  of  deceased  Is  en- 
titled to  a  portion  of  the  real  estate  in  con- 
troversy by  descent  The  questions  as  to  the 
effect  of  the  writing  mentioned  or  as  to  the 
heirship  of  the  husband  are  not  before  us,  but 
should  be  presented  in  the  proper  forum. 

For  these  reasons  we  deem  it  proper  to 
reverse  the  Judgment  and  remand  the  case 
to  the  district  court,  with  directions  to  permit 
the  parties  to  make  up  issues  as  to  the  prop- 
erty rights  of  the  husband  and  to  take  such 
other  steps  as  may  be  deemed  necessary  to 
establish  the  same,  if  any  he  may  have. 
Judgment  accordingly. 

BARNES,  FAWCETT,  and  HAMER,  JJ., 
not  sitting. 


GUSHING    STATE  BANK  y.    SALING. 

(No.  17,436.) 

(Supreme  Court  of  Nebraska.    Nov.  12,  1913.) 

(ByXlabut  &v  f^e  Oowrt.) 
Afpeai.  ANn  Erbob  (J  1002*)— Vkbdiot— Bvi- 

DCirOB. 

Where  a  case  is  tried  by  a  jury  on  conflict- 
ing evidence,   the  Supreme  Court  will  not  set 


aside  the  verdict  and  giant  a  new  trial,  unless 
the  verdict  is  against  the  clear  weight  of  the 
evidence  and  is  manifestly  wrong. 

[Ed.  Note. — For  other  cases.  Bee  Appeal  and 
Error,  Cent  Dig.  {{  3935-3937;  Dec.  Dig.  % 
1002.*] 

Appeal  from  District  Court,  Howard  Coun- 
ty;  Hostetler,  Judge. 

Action  by  the  Cushing  State  Bank  against 
Robert  Saling.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Afllrmed. 

T.  T.  Bell,  of  St  Paul,  and  W.  A.  Prince, 
of  Grand  Island,  for  appellant  Frank  J. 
Taylor,  of  St  Paul,  and  W.  H.  Thompson,  of 
Grand  Island,  for  appellee. 

BARNES,  J.  The  plaintiff  brought  tills  ac- 
tion on  a  promissory  note  given  by  the  de- 
fendant to  the  plaintiff  bank  for  the  sum  <Mt 
$50.  The  defendant  admitted  thdt  be  gave 
the  note  in  suit  to  plaintiff  and  that  It  had 
not  been  paid,  and  by  way  of  a  set-off  al- 
leged in  his  answer  that  plaintiff  was  indebt- 
ed to  him  in  the  sum  of  $250  for  one-half 
of  the  commission  in  a  real  estate  transac- 
tion, where  the  defendant  procured  a  pur- 
chaser for  land  the  plaintiff  had  for  sale,  un- 
der an  agreement  that  the  plaintiff  would 
give  the  defendant  one-half  of  its  commis- 
sion for  procuring  a  purchaser  for  the  land. 
The  plaintiff  admitted  that  the  land  was  sold 
to  the  party  the  defendant  claimed  to  have 
procured,  and  that  plaiutUTs  commission 
amounted  to  something  like  $500,  but  denied 
any  agreement  to  divide  the  commission  with 
defendant  The  verdict  was  against  the  de- 
fendant on  his  set-off,  and  In  favor  of  the 
plaintiff  upon  the  original  cause  of  action. 
Judgment  was  rendered  on  the  verdict,  and 
the  defendant  has  appealed. 

It  is  the  sole  contention  of  counsel  for  the 
defendant  that  the  verdict  of  the  Jury  was 
not  supported  by  the  evidence,  and  should 
have  been  for  the  defendant  for  the  differ- 
ence between  the  amount  due  on  plaintiCTs 
note  and  defendant's  set-off,  and  that  the 
district  court  erred  in  overruling  the  defend- 
ant's motion  for  a  new  trial.  It  Is  conceded 
in  the  brief  flled  by  defendant's  counsel  that 
the  evidence,  on  the  question  of  the  defend- 
ant's set-off,  was  conflicting ;  but  it  is  argued 
that,  notwithstanding  such  conflict  of  evi- 
dence, the  verdict  was  dearly  wrong. 

As  we  read  the  record  It  seems  clear  that 
there  was  a  sharp  conflict  in  the  evidence  re- 
lating to  the  question  of  any  agreement  of' 
the  plaintiff  to  divide  the  commission  for  the 
sale  of  the  land  in  question  with  the  defend- 
ant In  fact,  the  plaintiff's  witnesses  testi- 
fied positively  that  they,  the  officers  of  the 
bank,  never  had  or  made  any  agreement  with 
the  defendant  in  relation  to  the  division  of 
commissions  on  the  sale  of  any  real  estate 
The  plaintiff's  cashier,  with  whom  defendant 
claimed  the  agreement  was  made,  denied 
positively  that  he  ever  bad  any  talk  or  con- 
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Bultation  with  the  defendant  In  relation  to 
tbe  sale  of  land  or  the  division  of  com- 
nil8slon&  On  the  other  hand,  the  testimony 
of  the  defendant  was.  In  snbstance,  that  there 
was  an  agreement  with  the  plalntlCTs  cashier 
by  which  there  was  to  be  a  division  of  com- 
missions, and  some '  evidence  was  produced 
tending  to  some  extent  to  corroborate  the 
defendant's  testimony;  but  on  the  whole 
there  was  such  a  clear  and  direct  conflict  of 
the  testimony  as  would  warrant  the  lury.  If 
they  believed  the  plalntUTs  evidence  to  be 
true.  In  returning  a  verdict  against  tbe  de- 
fendant on  bis  counterclaim.  It  follows  that 
under  sudi  circumstances  this  court  Is  not 
warranted  In  setting  aside  tbe  verdict  of 
the  jury  and  granting  a  new  trlaL 

For  the  foregoing  reasons,  the  Judgment 
of  tbe  district  court  Is  affirmed. 

TAWCETT,  USTTON,  and  HAMBB.  33^ 
not  Bitting. 


VAU>ARAISO  STATE  BANK  v.  PETER- 
MICHEL  et  aL    (No.  173S5.) 
(Supreme  Conrt  of  Nebraska.    Nov.  12,  1913.) 

(ByUahiM  by  the  Court.) 

1.  Fbaudttlent  Convbyancks  (8  104*)  — 
Tbanbactions    Bbtwekn    Husband    and 

WiFB— RiOBTB    OF   CBKDrTOBS. 

Where  the  undisputed  evidence  shows  that 
a  judgment  debtor  is  in  possession  at  his  home, 
and  in  such  control  of  money  in  the  form  of 
bills  that  tiis  wife,  at  Ids  express  direction,  de- 
posits a  part  of  it  as  indemnity  for  Ms  release 
on  bail,  and  his  wife  afterwards,  in  a  contro- 
versy with  his  creditors,  claims  that  the  money 
is  hers,  but  does  not  so  testify,  the  principle 
that  transactions  between  husband  and  wife 
by  which  creditors  are  prevented  from  collect- 
ing their  Jnst  dues  wUl  be  scrutinized  closely 
and  proof  of  their  bona  fides  required  will  be 
applied. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  387-344;  Dec.  Dig. 
I  104.*] 

2.  Fbaudttucnt  CoNVKTANOxa  (I  299*)  — 
Tbanbaotionb  Between  Husband  and 
WiFS— RiOHTs  of  Cbeditobs— Evidbnck. 

In  such  a  case.  Md,  that  the  dominion  and 
control  over  the  fund  exercised  by  the  hus- 
band establishes  prima  facie  his  ownership  of 
the  money  in  the  absence  of  any  evidence  to  the 
contrary. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  K  876-890 ;  Dec.  Dig. 
§299.*] 

Appeal  from  District  Court,  Saunders 
County;  Corcoran,  Judge. 

Action  by  the  Valparaiso  State  Bank 
against  Jul  Petermlchel  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeala 
Reversed  and  remanded. 

E.  J.  elements,  for  api>ellant  Simpson  & 
Simpson,  of  Wahoo,  for  appellees. 

LSyrrON,  J.  This  Is  an  action  against 
garnishees  on  account  of  unsatisfactory  an- 
swers in  garnishment  proceedings.    The  ap- 


pellant la  a  judgment  creditor  ot  C.  J. 
Schwartc  On  August  30,  1909,  an  execution 
was  Issued  on  tbe  Judgment  wblcb  was  re- 
turned nnaatisfled.  On  tbe  same  day  an  af- 
fidavit In  garnishment  was  filed  and  a  sum- 
mons In  garnishment  issned  and  served  on 
tbe  Oak  Creek  Valley  Bank  and  Jnl  Peter- 
ndchel,  as  garnishees.  On  Novonber  22,  1906. 
the  bank  and  Petermlchel  appeared  aa  direct- 
ed and  answered  as  garnishees  that  thej  had 
no  money  or  property  of  C  3.  Scb^rartx  In 
tbelr  possession  or  under  their  contzoL  On 
August  28,  1909,  a  J.  SchwartE.  who  ia  tbe 
husband  of  the  appellee  Betty  Sdiwartz,  was 
arrested,  diarged  with  a  violation  of  tbe 
liquor  laws  of  the  state,  and  was  taken  by  the 
sheriff  to  Wahoo,  tbe  county  seat  At  the 
time  of  bis  arrest  be  desired  to  give  bond 
and  in  the  presence  of  the  sheriff  be  called 
Mr.  Petermlchel,  who  is  the  cashier  of  tbe 
Oak  Creek  Valley  Bank  at  Valparaiso,  by 
telephone,  told  bim  he  was  under  arrest  and 
bad  to  give  a  $C00  bond  and  asked  Peter- 
mlchel to  furnish  it  Mr.  Petermlchel  testi- 
fies that  he  told  blm  be  could  not  do  so  un- 
less Schwartz  put  up  a  cash  d^>08tt:  that 
Schwartz  then  told  blm  to  see  Mrs.  Schwartz ; 
that  be  went  to  see  her  at  the  restaurant 
In  Valparaiso,  wblch  was  the  home  of  Mr. 
and  Mrs.  Schwartz;  that  Mrs.  Schwartz 
went  Into  the  back  room  of  the  restau- 
rant and  brought  In  and  Iianded  to  bim  a 
roll  of  bills  of  about  |550 ;  that  be  took  $500 
and  returned  the  balance  to  her.  He  farther 
testified  that  at  tbe  time  tbe  summons  in 
garnishment  in  this  case  was  served  upon 
him  he  still  had  the  $C00  in  his  possession. 
On  cross-examination  be  stated  that  it  was 
after  Mrs.  Schwartz  talked  to  her  husband 
over  the  telephone  that  she  procured  tbe 
money.  He  also  stated  there  was  no  order 
made  by  tbe  court  in  tbe  gamlsbmait  pro- 
ceedings, and  that  be  bad  been  released 
from  liability  on  the  bond  In  the  crtnoinal 
prosecution;  that  afterwards  he  received  an 
order  from  Mrs.  Schwartz  requesting  him  to 
turn  over  to  Simpson  &  Good  tbe  $500  placed 
in  bis  hands  as  security  as  soon  as  be  was 
released  from  liability;  and  that  on  Decem- 
ber 14,  1909,  a  draft  for  $500  was  drawn  on 
him  by  Simpson  &  Good,  which  was  paid 
and  charged  to  Ids  account;  that  he  received 
tbe  draft  and  tbe  order  from  Mrs.  Schwartz 
on  tbe  same  day ;  and  that  Simpson  &  Good 
guaranteed  that  If  he  had  to  pay  the  money 
they  would  repay  it  to  him. 

Tbe  sheriff  testified  that  he  beard  one 
side  of  the  conversation  wlilch  SchwartK  bad 
over  the  telephone  with  Petermlchel  and 
Mrs.  Schwartz;  that  Schwartz  told  hla  wife 
that  he  had  been  arrested  and  would  bave  to 
lie  In  jail  unless  he  was  able  to  give  a  bond; 
that  he  had  spoken  to  Petermlchel,  who  had 
demanded  indemnity ;  and  that  "he  told  her 
to  go  in  tbe  back  room  and  get  $500  out  of 
the  money  and  bring  it  over  to  tbe  Oak 
Creek   Valley   Bank  and  deposit  with  Jul 
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PetermidieL''  Plalntlfl  tben  called  Mra. 
Schwartz  as  a  witness,  endeavored  to  elldt 
by  It  series  of  gneetlons,  and  offered  to  prove, 
that  she  had  the  telephone  conversation  with 
Schwartz  with  regard  to  famishing  a  bond, 
and  that  at  his  request  she  deposited  In  the 
hands  of  Petermlchel  $500  of  his  money. 
Objections  to  the  qnestlons  and  to  the  offer 
of  proof  were  made  on  the  ground  that  the 
wife  was  Incompetent  to  testify  against  her 
husband;  that  the  transaction  and  conversa- 
tion was  a  communication  between  husband 
and  wife,  to  which  she  is  Incompetent  to 
testify  during  the  time  that  the  marriage  re- 
lation existed.  The  objection  and  the  offer 
to  prove,  were  sustained,  to  which  plalntUT 
excepted.  No  further  evidence  was  pro- 
duced, and  the  court  found  for  defendants 
and  dismissed  the  case. 

The  answer  of  the  garnishees  alleges,  in 
substance,  that  the  answers  made  by  them  In 
the  proceedings  were  truthful'  and  that  the 
district  court  made  no  order  upon  them  In 
the  case.  The  answer  of  Mrs.  Schwartz 
pleads  that  she  Is  the  owner  of  the  $500; 
that  the  money  was  her  separate  estate  and 
did  not  come  to  her  from  her  husband ;  and 
that  the  Indebtedness  of  the  other  defend- 
ants created  by  depositing  the  money  Is  due 
to  her  alone.  Plaintiff's  reply  denied  the 
affirmative  allegations  in  the  answer. 

[1, 2]  The  appellant  maintains  that  the  un- 
contradicted evidence  shows  that  the  money 
belongs  to  C.  J.  Schwartz.  He  also  relies 
upon  the  principle  that  transactions  between 
husband  and  wife  by  wldch  creditors  are 
prevented  from  collecting  thtir  Just  dues  will 
be  scrutinized  closely  and  proof  of  their  bona 
fides  required.  First  Nat  Bank  v.  Bartlett, 
8  Neb.  819,  1  N.  W.  199;  Lipscomb  v.  Lyon, 
19  Neb.  611,  2T  N.  W.  731;  HiU  v.  Fouae,  32 
Neb.  637,  49  N.  W.  700. 

Schwartz  did  not  request  that  his  wife 
deposit  A«r  money  as  security.  He  merely 
directed  her  to  "go  in  the  back  room  and  get 
$500  out  of  the  money  •  •  •  and  deposit 
It  with  Jul  Petermlchel.''  He  also  directed 
Petermlchel  to  go  to  Mrs.  Schwartz,  who, 
apparently  In  obedience  to  her  husband's 
direction,  went  to  the  back  room,  procured 
the  money,  and  delivered  it  to  him.  The  fact 
that  Schwartz  had  such  power  and  control 
over  the  money  as  to  govern  its  disposition 
is  a  strong  indication  that  it  belonged  to 
blm.  Ai^rently  it  was  in  his  possession  at 
his  home  and  subject  to  his  authority.  Coun- 
sel for  appellant  suggests  the  query  that  If 
he  had  telephoned  to  a  son,  a  daughter,  or  an 
employ^,  the  identical  instructions  which  he 
gave  his  wife,  and  they  had  procured  the 
money  and  deposited  It  in  the  same  man- 
ner as  Mr&  Schwartz  did,  no  further  proof 
being  offered  as  to  ownership,  would  any 
one  question  that  the  money  belonged  to 
Schwartz?  We  are  of  oidnion  that  the  facts 
related  being  undisputed,  and  no  other  evi- 


dence as  to  ownership  being  before  the  court 
except  that  Mrs.  Schwartz  afterwards  gave 
her  attorneys  an  order  for  it,  the  court  erred 
in  finding  for  the  defendants.  The  fact  that 
Mrs.  Schwartz  failed  to  testify  that  the 
money  was  here  is  also  entitled  to  some 
weight  in  considering  this  question.  Her 
silence  seems  inconsistent  with  her  claim  of 
ownership. 

Having  reached  this  conclusion,  it  is  un- 
necessary to  consider  the  question  as  to 
whether  Mrs.  Schwartz  was  a  competent 
witness. 

Appellant  takes  the  position  that  this  is  an 
action  in  equity  which  this  court  tries  de 
novo,  and  that  if  we  find  the  evidence  is  suf- 
ficient we  should  proceed  to  enter  a  decree  in 
its  favor.  In  this  we  think  he  is  mistaken. 
An  action  against  a  garnishee  for  a  false  or 
unsatisfactory  answer  In  proceedings  in 
garnishment  merely  Is  a  suit  at  law  ancil- 
lary to  the  main  case  in  which  the  Judgment 
Is  rendered. 

Perhaps  upon  a  new  trial  Mrs.  Schwarts 
may  be  able  to  prove  by  sufficient  competent 
evidence  that  the  money  actually  belonged 
to  her. 

For  these  reasons  the  Judgment  of  the  dis- 
trict court  Is  reversed,  and  the  cause  remand- 
ed for  further  proceedings. 

Reversed  and  remanded. 

BARNES,  FAWCBTT,  and  ttauijii^   jj^ 

not  sitting. 


MATNARD   et    al.   t.    NEMAHA   VALLEY 

DRAINAGE  DIST.  NO.  2.    (No.  17,387.) 

(Supreme  Court  of  Nebraska.    Nor.  12,  1918.) 

(SvOalyuM  tv  th«  Court.) 

1.  EinWBNT  DOICAIN  (J  141*)— CoNDKKKAnOK 

— Mkastjim  of  Dauaoes— Rxmoval  of  Miix- 

DAH. 

The  proper  measure  of  damages  on  appeal 
from  condemnation  proceedings  to  remove  a 
milldam  is  the  difference  between  the  value  of 
the  mill  property  before  the  removal  of  the  dam 
and  loss  of  the  water  power  and  Its  value  after 
the  removal  has  taken  place. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  372-376  rOec  Dig.  {  141.*} 

2.  EiaitENT  DoiiAiiT  (I  06*)  —  Rkmoxb  Dah- 

AOKS— RKHOVAI.  of  MlIXDAlf. 

Prospective  profits  which  may  in  the  fu- 
ture be  derived  from  the  use  of  the  water  pow- 
er for  the  development  of  electricity  are  too 
remote  and  speculative  to  be  taken  as  elements 
of  damage,  where  there  is  no  proof  of  a  present 
and  immediate  intention  and  purpose  to  make 
such  development 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  289-242,^44.  266-268,  278; 
Dec  Dig.  I  96.«]  "°.         » 

Appeal  from  District  Court,  Nemaha  Coun- 
ty; Pemberton,  Judge. 

Condemnation  proceedings  by  the  Nemaha 
Valley  Drainage  District  Na  2,  Nemaha 
County,  Neb.,  against  S.  W.  Maynard  and 
another.    From  a  Judgment  fixing  the  dam- 
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ages  for  the  same  snm  as  the  appraisement, 
the  iMirtles  last  mentioned  appeaL    Affirmed. 

S.  P.  Davidson,  of  Tecumseh,  and  Wm.  O. 
Rutledge,  of  So.  Auburn,  for  appellants.  Kel- 
Ilgar  &  Ferneau,  of  Auburn,  for  appellee. 

LETTON,  J.  This  is  an  appeal  from  con- 
demnation proceedings  brought  to  remove  a 
mlUdam  In  the  Keniaha  river  which  was  ap- 
purtenant to  a  small  flouring  mill  of  appel- 
lants, for  the  reason  that  the  dam  is  so  lo- 
cated that  it  obstructs  the  main  channel  of 
the  proposed  ditch  improvement.  Appraisers 
were  appointed  by  the  coimty  court  They 
appraised  the  damages  occasioned  by  the 
removal  of  the  dam  at  $3,500.  From  this  ap- 
praisement an  appeal  was  taken  to  the  dis- 
trict court,  where,  after  a  trial,  Judgment 
was  rendered  for  the  same  sum. 

At  the  trial  a  number  of  witnesses  were 
caUed  by  appellants  to  testify  as  to  the 
value  of  the  dam.  One  Beardsley,  an  ezjpert 
hydraulic  engineer,  testified  that  the  water 
power,  if  it  was  fully  developed  for  the  gen- 
eration of  electric  power,  and  connections 
made  with  various  towns  in  the  vicinity,  was 
actually  worth  $135,000.  Another  engineer, 
after  testifying  to  the  size  of  the  dam,  the 
extent  of  the  drainage  area  of  the  stream, 
and  the  amount  of  power  the  dam  would 
develop,  was  asked  what  the  dam  was  worth. 
An  objection  was  Interposed  that  the  witness 
bad  not  shown  himself  competent  to  answer, 
and  that  the  question  was  irrelevant,  im- 
material, and  incompetent.  The  objection 
was  sustained.  Appellants  then  offered  to 
prove  that  the  value  of  the  dam  estimated 
from  the  amount  of  power  it  produced  at  the 
normal  flow  of  the  river  and  with  the  de- 
velopment existing  before  its  removal  was 
$35,000.  This  testimony  was  excluded.  Ap- 
pellants also  offered  testimony  to  show  that 
the  additional  cost  of  running  the  mill  by 
steam  power  over  the  cost  of  running  it  by 
water  power  for  each  year  would  not  be 
less  than  $1,425,  as  affording  a  basis  upon 
which  to  estimate  the  value  of  the  dam.  The 
exclusion  of  this  evidence  is  the  chief  com- 
plaint of  appellants. 

[1]  The  determining  question  is,  What  is 
the  proper  measure  of  damages  for  the  re- 
moval of  a  dam  which  Is  appurtenant  to  a 
flouring  mill?  The  rule  which  seems  to  have 
been  adopted  by  most  courts  Is  the  difference 
between  the  market  value  of  the  property 
before  the  power  is  destroyed  and  after- 
wards. Mr.  Farnham,  In  speaking  of  the 
measure  of  damages  for  the  diversion  of  wa- 
ters generally,  says:  "If  the  diversion  is 
permanent,  and  cannot  be  suppressed,  the 
measure  of  damages  is  the  difference  in  value 
of  the  property  Immediately  before  and  im- 
mediately after  the  diversion  of  the  water 
Is  effected,  or  the  value  of  the  land  with  the 
water  flowing  to  it  and  its  value  without 
such  flow."  2  Farnham,  Waters,  f  610.  With 
reference  to  the  destruction  of  a  water  power, 
the  Supreme  Ck>urt  of  Birors  of  New  Jersey 


lays  down  the  mle  u  follows:  "In  ascer- 
taining Just  compensation  for  the  diversion 
of  water  from  a  mill,  the  difference  between 
the  market  value  of  the  mill  before  the  di- 
version and  its  market-  value  afterwards  is 
usually  a  simpler  and  safer  criterion  than 
estimates  of  the  probable  cost  of  producing 
by  steam  at  the  mill  the  power  which  the  di- 
verted water  would  supply,  and  than  esti- 
mates of  the  probable  value  of  the  water 
power  at  the  mill,  based  on  the  rental  value 
of  the  power  at  other  places  more  or  less 
distant  and  dissimilar."  Sparks  Mfg.  Co.  v. 
Newton,  60  N.  J.  Bq.  399,  45  AU.  696.  This 
seems  to  be  the  general  rule.  Lee  v.  Spring- 
field Water  Co.,  176  Pa.  223,  35  AU.  184;  n- 
linote  C.  R.  Co.  V.  Smith,  110  Ky.  203,  61  8. 
W.  2 ;  City  of  Syracuse  v.  Stacey,  160  N.  Y. 
231,  62  N.  E.  354,  affirming  45  App.  Div.  249, 
61  N.  Y.  Supp.  166;  Illinois  C.  R.  CD.  v. 
YUlage  of  LosUnt,  167  IlL  85.  47  N.  U.  62. 
"Proof  must  be  limited  to  showing  the  pres- 
ent condition  of  the  property  and  the  uses  to 
which  it  is  naturally  adapted.  It  is  not  com- 
petent for  the  owner  to  show  to  what  use 
he  intended  to  put  the  property,  nor  what 
plans  he  had  for  its  improvement,  nor  the 
probable  future  use  of  the  property.  Noth- 
ing can  be  allowed  for  damages  to  an  Intend- 
ed use."  2  L«wis,  Eminent  Domain  (3d  Ed.) 
S  709  (480). 

[2]  It  seems  clear  that  an  estimate  of  the 
value  of  the  property  based  upon  or  consider- 
ing as  an  element  of  value  what  ft  would  be 
worth  after  costly  and  valuable  Improvements 
and  additions  had  been  made  to  it,  or  upon 
a  use  not  contemplated  by  its  owner  in  the 
near  future,  is  so  speculative  and  remote  and 
depends  so  much  upon  other  factors  and  con- 
tingencies that  it  really  affords  no  criterion 
of  its  present  value.  Illinois  C.  R.  Oo.  v. 
Chicago,  169  111.  829,  48  N.  B.  492.  It  Is 
evident  that  the  damages  cannot  be  more 
than  the  value  of  the  whole  property  before 
it  is  interfered  with-  by  the  improvement,  and 
cannot  be  less  than  the  depreciation  in  mon- 
ey value  after  the  improvement  has  been; 
made.  The  difference  in  the  value  of  the 
whole  property  before  and  after  the  dam 
was  taken  out  was  the  measure  of  damages 
adopted  by  the  trial  court,  and  this  we  be- 
lieve to  be  the  proper  rule.  The  evidence 
shows  that  the  erosion  of  the  fertile  soil 
of  the  Nemaha  valley  and  Its  consequent  de- 
posit in  the  bed  of  the  stream  has  seriously 
Interfered  with  the  capacity  of  the  river  to 
furnish  water  power.  This  fact  was  taken 
into  consideration  by  the  witnesses  for  the 
appellee  and  by  the  court  In  estimating  the 
value  of  the  property  before  and  after  the 
destruction  of  the  dam. 

We  find  no  error  In  the  ruling  of  the  court 
upon  the  points  complained  of.  The  Judg- 
ment is  supported  by  the  evidence,  and  is 
therefore  affirmed. 

Affirmed. 

BARNES,  SEDGWICK,  and  ROSE,  JJ, 


not  Bitting. 
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WHELAN  T.  DAVflBLS  «t  al.    (No.  17,346.) 
(Supreme  Court  of  Nebraska.    Not.  12,  1913.) 

(Byttahvt  hv  the  Court.) 

1.  CONSTiTUnoRAi.  Law  ({  203*)— Due  Pbo- 
CES8— Disposition  of  Cabcasses— Munici- 

PAI.  C!ORPOBATIONS. 

The  city  of  Omaha  by  an  ordinance  in 
effect  declared  that  the  carcasses  of  all  dead 
animals  found  within  the  city,  which  were 
not  slain  for  food,  should  at  once  become  the 
property  of  the  pubUc  contractor  whose  name 
was  contained  in  the  ordinance ;  such  ordinance 
is  void  BO  far  as  it  attempts  to  take  private 
property  without  due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  fi  812-814;  Dec.  Dig.  g 
293.*] 

2.  MUNIOIPAI.  COBPORATIONS  (|  608*) — DIS- 
POSITION OF  Cabcasses  of  Anihau  — 
RidHTS  OF  Owner. 

The  owner  should  be  permitted  to  remove 
such  animals,  or  to  cause  the  same  to  be  re- 
moved within  a  reasonable  time  fixed  by  such 
municipality,  and  be  allowed  to  receive  the 
value  Uiereof,  or  put  the  same  to  a  beneficial 
use. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Cdrporations,  C^nt  Dig.  {  1342;  Dec.  Dig.  { 
608.*] 

Rose,  J.,  dissenting. 

Appeal  from  District  Court,  Douglas  Coun- 
ty;  Kennedy,  Judge. 

Action  by  James  Whelan  against  Charles 
Daniels  and  the  City  Garbage  Company. 
From  the  judgment,  the  defendant  company 
appeals.    Affirmed. 

Will  H.  Thompson,  of  Omaha,  for  appel- 
lant. I.  J.  Dunn  and  J.  J.  O'Connor,  both  of 
Omaha,  for  appellee.  John  A.  Rine,  W.  C. 
Lambert,  and  Clinton  Brome,  all  of  Omaha, 
aiuid  cnrte. 

HAMER,  J.  The  defendant  the  City  Gar- 
bage Company  appeals  from  a  Judgment  for 
costs  In  the  district  court  for  Douglas  coun- 
ty. In  that  court  there  was  a  finding  In  fa- 
vor of  the  plaintiff,  to  the  eftect  that  at  the 
commencement  of  the  suit  the  plaintiff  was 
entitled  to  an  Injunction  against  the  defend- 
ants as  prayed  for  In  the  petition,  but,  the 
contract  upon  which  the  suit  was  brought 
bavlng  expired,  the  Injunction  was  denied  for 
that  reason  only.  Judgment  was  entered 
against  the  defendant  the  City  Garbage  Com- 
pany for  costs. 

The  plaintiff  alleged  that  he  was  a  citizen 
and  resident  of  the  city  of  Omaha,  and  that 
on  the  10th  day  of  March,  1908,  he  entered 
into  an  ordinance  contract  with  said  city  to 
remove  and  make  use  of  all  dead  animals, 
not  slain  for  human  food,  necessary  to  be 
removed,  during  the  period  of  three  years  on 
and  after  May  4,  1907;  that  under  the  con- 
tract the  plaintiff  was  to  remove  all  dead 
animals  wherever  found  in  the  citp  of  Oma- 
ha, whether  on  the  streets,  alleys,  or  public 
grounds  of  the  city,  or  on  any  private  prem- 
ises within  the  dty,  free  of  charge  to  the 
city,   and  free  of  charge   to   the   residents 


thereof,  said  animals  to  be  removed  at  once 
when  notified  by  any  one,  and  that  a  failure 
to  remove  any  such  dead  animals,  when  so 
notified  by  the  health  office,  within  12  hours 
after  such  notice  would  subject  the  plaintiff 
to  forfeit  to  the  dty  $5,  and  $5  additional 
for  a  failure  so  to  do  for  every  12  hours 
thereafter;  that  It  was  further  agreed  that 
the  carcass  of  any  dead  animal  so  removed 
should  not  be  allowed  to  be  exposed  to  the 
air,  or  decay  on  any  lot  within  a  radius  of 
three  mUes  of  the  dty  limits,  and  that  such 
dead  animals  should  be  disposed  of  In  sudi 
manner  that  there  would  be  no  danger  of 
producing  a  nuisance  or  unsanitary  condi- 
tion ;  that  the  plaintiff  supplied  himself  with 
wagons  and  teams  and  all  necessary  equip- 
ment to  do  the  work,  and  arranged  to  dis- 
pose of  all  dead  animals  so  hauled,  as  re- 
quired by  the  terms  of  the  contract,  and  that 
he  Incurred  great  expense  in  getting  ready 
to  carry  out  the  terms  of  such  contract ;  that 
the  dty  of  Omaha  contains  about  125,000  In- 
habitants, and  covers  a  large'  territory,  and 
from  day  to  day  large  numbers  of  dead  hors- 
es, cows,  cats,  dogs,  etc.,  are  to  be  found  up- 
on the  streets  and  on  private  premises  with- 
in the  dty ;  that  the  prompt  and  efficient  re- 
moval of  the  same  from  the  city  Is  absolutely 
necessary  to  the  health  and  comfort  of  the 
inhabitants;  that  unless  the  plaintiff  Is  pro- 
tected from  the  Interference  of  the  defend- 
ants and  their  associates  he  cannot  make  an 
Income  sufficient  from  said  business  for  the 
«ame  to  'become  profitable,  and  that  he  will 
suffer  great  loss  and  financial  injury;  that 
the  plaintiff's  right  to  remove  all  such  dead 
animals  is  exclusive;  that  said  contract  is 
for  the  benefit  of  the  public ;  that  the  defend- 
ants and  their  servants,  ever  since  the  execu- 
tion of  such  contract  between  the  dty  of 
Omaha  and  the  plaintiff,  continuously  Inter- 
fere with  the  business  of  the  plaintiff,  and 
remove  said  animals  and  appropriate  them 
to  their  own  use,  and  deprive  the  plaintiff 
of  property  in  the  same;  that  said  defend- 
ants are  doing  said  work  contrary  to  the  pro- 
visions of  the  said  ordinance  of  the  dty  of 
Omaha ;  that  they  claim  that  plaintiff's  con- 
tract with  the  dty  is  invalid,  and  that  the 
ordinance  relating  to  the  removal  of  dead 
animals  Is  Invalid ;  that  the  plaintiff  Is  great- 
ly damaged  thereby;  that  the  ordinance 
provides  that  no  person  who  has  not  a  con- 
tract so  to  do  shall  haul  dead  animals  with- 
in the  dty  of  Omaha;  that  said  ordinance 
is  not  enforced;  that  the  police  judge  of 
said  dty  has  decided  that  the  ordinance  is 
void,  and  declines  to  permit  prosecutions 
against  persons  engaged  in  violating  the  said 
ordinance.  The  prayer  is  that  the  defend- 
ants, their  servants  and  agents,  may  be  en- 
Joined  during  the  life  of  the  plalntUFs  con- 
tract from  carrying  on  said  business  on  said 
premises  within  the  limits  of  the  city  of 
Omaha,  and  from  hauling  or  removing  or  dls- 


*For  other  cases  see  same  topic  and  section  NOHBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-JIo,  Series  ft  Rap'r  Indexes 
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posing  of  dead  animals  within  said  city,  or 
In  any  way  interfering  with  the  plaintiff  In 
the  discharge  and  execution  of  his  said  con- 
tract .       / 

The  agreement  entered  Into  was  by  an  or- 
dinance whereby  the  plaintiff,  for  a  term  of 
three  years,  received  from  the  city  of  Omaha 
tile  sole  and  exclusive  right  to  haul  and  re- 
fflove  all  dead  animals  (not  slain  for  human 
food)  whereyer  found  in  said  city. 

The  City  Garbage  Company  answered  tliat 
it  was  engaged  in  the  removal  and  disposal 
of  the  carcasses  of  dead  animals  since  the 
10th  of  May,  1908,  and  for  some  time  prior 
thereto,  and  that  tJie  said  carcasses  were  the 
property  of  the  defendant  the  City  Garbage 
Company;  that  the  carcasses  were  removed 
within  10  to  20  hours  from  the  death  of  the 
animals,  and  before  they  became  a  nuisance 
or  detrimental  to  public  health,  and  that  they 
were  removed  in  a  sanitary  way;  that  if 
the  defendant  had  tailed  to  remove  the  car- 
casses, the  sa^e  would  in  many  Instances 
have  become  a  nuisance  and  a  menace  to 
the  public  health,  because  of  the  fact  that 
no  one  else  would  have  removed  the  same; 
that  said  carcasses  have  been  allowed  to  re- 
main for  a  much  longer  period  than  12  hours 
before  being  removed,  sometimes  remaining 
on  the  premises  where  they  died  as  long  as 
two  or  three  days. 

[1]  It  is  seemingly  claimed  by  the  plaintiff 
that  he  should  recover  a  judgment  and  be 
held  to  be  entitled  to  the  ownership  of  all 
the  dead  animals  that  die  In  the  city,  and 
to  have  the  right  to  remove  the  same,  in 
order  to  be  able  to  maintain  Itimself  in  tlie 
business  of  hauling  dead  animals  for  the  dty. 
Inferentlally,  this  is  a  contention  that  the 
property  of  one  man  may  be  taken  for  the 
benefit  of  another ;  that  is,  that  the  fat  dead 
horse  or  cow  of  one  man  may  be  taken  by 
the  contractor  so  as  to  enable  him  to  remove 
the  lean,  mangy,  dead  horse  of  another  man, 
and  the  lean,  hidebound,  tallowless  cow  of 
still  another,  as  also  dead  cats  and  dead 
dogs  having  no  value.  It  would  seem  to  be 
contended  that  the  business  of  the  plaintiff 
as  a  contractor  with  the  city  may  not  be  car- 
ried on  because  of  the  danger  of  his  finan- 
cial failure  and  the  failure  of  the  business 
unless  he  is  given  the  ewchuive  right  to  take 
all  tlie  dead  animals  which  die  in  the  dty, 
and  to  become  the  owner  of  the  same.  If  A. 
should  lose  by  death  a  fat,  well-conditioned 
Galloway  or  PoUed-Angus  cow,  her  hide  when 
removed  might  have  a  value  of  $10  to  $20, 
possibly  more.  The  body  of  the  animal  alone 
might  be  worth  nearly  or  quite  as  much. 
The  theory  of  the  plaintiff  is  that  under  the 
ordinance  he  should  be  held  to  have  A.'s  cow, 
including  the  valuable  robe  which  might  be 
made  from  her  hide,  and  without  any  com- 
pensation to  A.,  and  so  as  to  enable  him  to 
remove  B.'s  dead  cow  that  is  lean,  hidebound, 
tallowless,  and  of  little  or  no  value.  It  must 
be  conceded  that  If  the  owner  of  the  dead 


animal  does  not  remove  the  body  wlttiin  a 
reasonable  time,  the  safety  of  tlie  public  be- 
ing endangered  by  the  presence  of  the  same, 
the  dty  has  a  right  to  direct  that  the  body 
shall  be  removed,  but  to  take  the  property  of 
A.  so  as  to  enable  the  plaintiff  to  haul  away 
the  dead  bodies  of  animals  belonging  to  B., 
C,  and  D.  without  expense  to  them  or  to  ttae 
dty  is  not  due  process  of  law  as  to  A.,  and 
is  in  no  sense  Justifiable. 

The  following  cases  support  our  views: 
Knauer  v.  City  of  Louisville,  45  S.  W.  701. 
46  S.  W.  701,  20  Ky.  Law  Rep.  193,  41  L.  B. 
A.  219;  State  v.  Morris,  47  La.  Ann.  leW. 
18  South.  710;  Yates  v.  MUwaukee,  10.  WaU. 
(U.  S.)  497,  19  L.  Ed.  984;  Underwood  t. 
Green,  42  N.  Y.  140;  Schoen  Bros.  ▼.  <3ty 
of  Atlanta,  97  Ga.  697,  25  S.  E.  380,  33  1^  R. 
A.  804;  Campbell  v.  District  of  Columbia,  19 
App.  D.  C.  131 ;  River  Rendering  Co.  v.  Behr, 
77  Mo.  91,  46  Am.  Rep.  6 ;  City  of  Richmond 
V.  Caruthers,  103  Va.  775,  50  N.  W.  ^5,  70 
L.  R.  A.  1005;  Freund,  Police  Power,  § 
522 ;  Her  v.  Boss,  64  Neb.  710,  90  N.  W.  869. 
57  I*  R.  A.  895,  97  Am.  St  Rep.  676. 

An  examination  of  the  authorities  died 
show,  as  it  was  spedflcally  held  in  Knauer  v. 
City  of  tiOulsvlUe,  supra,  that  the  munidpal- 
ity  cannot  under  the  claim  that  the  carcass 
of  the  dead  animal  is  a  menace  to  the  public 
health,  authorize  Its  contractor  to  take  pos- 
session of  it  and  to  convert  it  to  his  own  use. 
and  if  he  does  so  It  is  confiscation.  It  was 
held  in  the  same  case  tliat  the  owner's  rights 
did  not  cease  at  the  death  of  the  animal,  but 
that  the  munidpality  might  prescribe  a  time 
in  which  the  owner  should  he  permitted  to 
remove  the  dead  carcasses,  or  cause  them  to 
be  removed.  In  State  v.  Morris,  supra,  it  was 
said:  "If  the  property  is  not  a  nuisance  the 
owner  should  not  be  prevented  from  obtain- 
ing its  value,  and  should  not  be  denied  the 
right  to  make  any  disposition  of  it  (however 
innocent  and  useful)."  The  court  also  said: 
"It  is  not  iwBsible  under  police  regulation  to 
take  property  from  one  man  and  give  It  to 
another.  The  dty  might  as  a  sanitary  meas- 
ure, after  having  given  the  owner  the  op- 
portunity to  dispose  of  bis  dead  animals,  au- 
thorize a  contractor  to  cart  them  away  and 
appropriate  them  to  his  own  use."  In  Yates 
V.  Milwaukee,  supra,  it  was  hdd  tliat  it  could 
never  be  necessary  to  take  from  one  man  his 
property  and  give  it  to  another  until  the 
property  was  in  such  condition  that  it  was 
about  to  become  a  nuisance,  and  that  an  op- 
portunity should  be  given  the  owner  to  make 
such  disposition  of  his  property  as  would  pre- 
vent the  apprehended  danger.  Ib.  Under- 
wood V.  Green,  supra,  it  was  hdd  ttu  t-a  dead 
hog  was  not  per  se  a  nuisance,  tba..  It  was 
not  necessarily  dangerous  to  the  public 
health,  and  that  the  owner  might  put  it  to 
a  useful  and  innocent  purpose,  and  that  the 
munidpal  authorities  would  not  arbitiailly 
deprive  him  of  his  property  by  giving  it  to 
another.    In  Schoen  BroB.T.Ott3rirf  Atlanta. 
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supra.  It  waff  held:  "That  wbere  an  animal . 
dies  or  Is  found  dead  within  the  corporate 
limits,  It  shall  not  be  allowed  to  remain 
there  beyond  a  specified  reasonable  time,  and 
that  the  owner  shall,  within  that  time,  re- 
move It  or  cause  It  to  be  removed  beyond  such 
limits,  and  to  a  specified  reasonable  distance, 
and  that,  unless  he  does  so,  the  carcass  shall 
be  taken  charge  of  by  the  agent  of  the  cor- 
poration and  dealt  with  as  a  nuisance  per 
se."  But  in  that  case  the  particular  ordi- 
nance under  which  Schoen  Bros,  were  tried 
was  declared  unconstitutional  and  void.  In 
Campbell  v.  District  of  Columbia,  supra.  It 
was  held  that  the  refusal  by  the  municipal 
authorities  of  a  permit  to  remove  the  carcass 
in  a  manner  conformable  to  the  police  regu- 
lations governing  the  transportation  of  dead 
animals  through  the  dty  was  tmjustlfiable 
and  an  attempt  to  deprive  the  owner  of  his 
right  of  property  in  the  carcass.  In  River 
Rendering  Co.  v.  Behr,  supra,  it  was  held: 
"A.  city  ordinance  Is  void  which  undertakes 
to  confer  upon  one  person  the  right  to  re- 
move and  convert  to  his  own  use  the  carcass- 
es of  all  dead  animals,  not  slain  for  food, 
found  within  the  limits  of  the  dty,  to  the  ex- 
clusion of  the  right  of  the  owners  of  the  same 
to  remove  and  use  them' before  they  became 
a  nuisance."  In  City  of  Richmond  v.  Car- 
uthers,  supra.  It  was  held  that  an  ordinance 
like  the  one  In  question  was  in  conflict  with 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States,  forbidding  that  any 
person  shall  be  deprived  of  his  property  with- 
out due  process  of  law. 

[2]  It  Is  clearly  within  the  police  power  of 
the  state,  by  ordinance  of  its  towns  and  dtles, 
and  within  the  limits  prescribed  by  the  Leg- 
islature, under  the  Constitution,  to  protect 
the  public  health.  In  the  exerdse  of  such 
power  and  acting  in  good  faith  a  dty  may 
provide  for  the  removal  of  dead  animals  if 
the  owner  n^lects  to  do  so  within  a  reason- 
able time  to  be  prescribed  by  the  ordinance, 
and  its  right  to  do  so  may  hot  be  seriously 
questioned.  The  owner  of  a  dead  animal, 
when  It  dies  upon  the  owner's  premises,  may 
have  a  reasonable  time  to  remove  the  same, 
such  time  to  be  prescribed  by  the  ordinance. 
The  owner  has  a  property  interest  in  the 
dead  animal  which  he  should  be  allowed  to 
protect,  and  if  the  ordinance  fails  to  give 
such  opportunity,  it  is  in  that  respect  un- 
(.-onstitutlonal  because  it  takes  private  prop- 
erty without  due  process  of  law. 

The  dt3^  authorities  may,  without  doubt, 
under  the  police  power,  regulate  and  control 
the  removal  of  dead  animals,  and  to  that  end 
may  pr4«rMe  for  and  appoint  a  suitable  person 
under  pt«p^  restrictions  and  regulations  to 
manage  -and  control  such  removal,  and  make 
it  his  exclusive  duty  to  do  so.  Smiley  v. 
MacDonald,  42  Neb.  5,  60  N.  W.  355,  27  L.  R. 
A.  540,  47  Am.  St  Rep.  684;  Her  v.  Ross,  64 
Neb.  710,  90  N.  W.  869,  57  L.  R.  A.  895, 97  Am. 


St  Rep.  676,  most  not  be  construed  to  overrule 
the  former  case.  The  officers  of  the  dty  must 
be  allowed  a  large  discretion  in  determining 
when  and  how  such  garbage  must  be  disposed 
of,  but  the  rights  of  property  in  the  indi- 
vidual must  not  be  unnecessarily  violated. 
The  defendant  the  City  Garbage  Company,  a 
coritoratlon  organized  for  that  purpose,  as- 
sumed the  right  to  engage  in  a  general  gar- 
bage removal  business  in  the  dty  of  Omaha, 
and  there  Is  no  doubt  of  the  authority  of  the 
dty.  In  the  exerdse  of  the  police  power,  to 
prevent  the  defendant  from  Interfering  with 
the  dty's  duly  authorized  oflldal  In  the  dis- 
charge of  his  duty.  The  plaintlflf  s  right  to  an 
Injunction  to  protect  his  property  Interest 
In  the  garbage  to  be  removed  Is  not  so  clear, 
but  it  is  not  necessary  to  further  investigate 
that  question  in  this  case,  since  his  contract 
had  expired  before  the  trial  of  the  case  in 
the  district  court,  and  that  court  was  not 
clearly  wrong  In  refusing  him  an  injunction 
for  that  reason. 

The  writer  does  not  think  that  the  plain- 
tiff, at  the  time  he  commenced  his  action, 
was  entitled  to  any  relief  as  against  the  de- 
fendant the  City  Garbage  Company.  But  the 
majority  think  that  he  was.  In  such  case 
the  apportionment  of  costs  is  within  the 
sound  discretion  of  a  court  of  equity,  and 
It  does  not  appear  that  there  was  an  abuse 
of  discretion  in  that  regard  by  the  trial  court. 

The  decree  of  the  district  court  is  affirmed. 

ROSE,  J.,  dissents. 


STATE  ez  rel.  H0LUNG8W0RTH  v.  ARM-" 

STRONG,  Mayor,  et  al.    (No.  17,432.) 
(Supreme  Court  of  Nebraska.    Nov.  12,  1913.) 

(Si/llalui  by  the  Court.) 

Afpbai.  and  Ebbob  (I  781*)— Moot  Qxtkstion 

— Mandamus. 

The  Supreme  Court  will,  on  its  own  motion, 
dismiss  tbe  respondents'  appeal  from  an  order 
of  the  district  court  requiring  the  respondents  to 
reinstate  relator's  saloon  license,  where  the 
record  sliows  that  the  term  for  which  the  li- 
cense was  issued  has  long  since  expired,  and 
that  during  its  existence  appellants  made  no 
motion  to  advance  the  case  for  determination. 
Heesch  v.  Snyder,  85  Neb.  778,  124  N.  W.  466. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Eirror,  Cent  Dig.  {{  63-80,  3122;  Dec.  Dig. 
f  781.*) 

Appeal  from  District  Court,  Lancaster 
County;    Stewart,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
Frank  W.  Holllngswortb,  against  Alvln  H. 
Armstrong,  mayor,  and  others.  From  a  Judg- 
ment for  relator,  defendants  appeal.  Dis- 
missed. 

Fred  C.  Foster  and  D.  H.  McClenahan, 
both  of  Lincoln,  tor  appellants.  E.  J.  Murfin 
and  T.  J.  Doyle,  both  of  Lincoln,  for  appellee. 

BARNES,  J.  This  is  an  appeal  from  a 
Judgment  of  tbe  district  court  of  Lancaster 


*For  oth«r  cum  Ma  uuns  tople  and  section  NUMBBll  In  Dec  Dig.  ft  Am.  Dlf.  Key-No.  Series  ft  Rep'r  Induw 
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county,  rendered  Jnly  30,  1911,  grantiitg  to 
relator  a  peremptory  writ  of  mandamus  re- 
quiring the  respondents  to  assemble  and  rein- 
state a  license  previously  granted  to  him 
to  sell  Intoxicating  liquors  in  the  city  of  Lin- 
coln, Neb.  The  license  expired  in  May,  1912, 
and  DO  one  will  be  benefited  or  injured  by 
the  decision  of  this  case.  Why  It  Is  being 
prosecuted  we  do  not  understand,  because  no 
motion  was  made  to  advance  the  case,  and, 
the  license  having  expired,  the  case  now 
presents  a  moot  question  only  for  our  con- 
sideration. We  have  steadfastly  refused  to 
decide  such  questions,  and  we  do  not  feel 
called  upon  to  make  an  exception  in  this 
case.  Heeach  v.  Snyder,  85  Neb.  778,  124 
N.  W.  466 ;  Brown  v.  Buckley,  86  Neb.  572, 
125  N.  W.  1086. 

We,  therefore,  decline  to  pass  upon  the 
question  presented,  and  the  appeal  Is  dis- 
missed. 

FAWCETT,  LETTON,  and  HAMER,  JJ., 

not  sitting. 


GIELEN  T.  CITY  OF  FLORENCE. 

(No.  17,354.) 

(Supreme  Court  of  Nebraska.    Nov.  12,  1913.) 

(Eyttaiu*  hg  the  Court.) 

MUNIOIPAI,  COBFOBATIONa  ({  821*)— InJXJBIBS 

FBOM  Defective  Sidewai^— Questions  fob 

J0BT. 

In  an  action  against  a  city  for  damages 
for  personal  injuries  resulting  from  plaintia'a 
having  stumbled  at  night  over  a  pile  of  bricks 
which  had  been  allowed  to  remain  for  two  weeks 
on  a  sidewalk  continually  used  by  the  public, 
whether  the  obstruction  existed  for  a  length  of 
time  sufficient  to  charge  the  city  with  notice, 
whether  the  city  was  negligent  in  failing  to 
restore  the  sidewalk  to  a  reasonably  safe  condi- 
tion for  travel  before  plaintiff  was  injured,  and 
whether  plaintiff,  who  knew  two  or  three  weeks 
before  the  accident  that  single  bricks  were 
scattered  along  the  sidewalk,  but  had  no  later 
knowledge  of  conditions,  was  guilty  of  con- 
tributory negligence,  held  to  be  questions  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1745-1757;  Dec. 
Dig.  S821.»r 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Redick,  Judge. 

Action  by  Katberine  Glelen  against  the 
City  of  Blorence.  Prom  a  Judgment  for 
plalntift,  defendant  appeals.    Affirmed. 

Chas.  W.  Haller  and  Carl  E.  Herring,  both 
of  Omaha,  for  appellant  W.  W.  Slabaugh, 
of  Omaha,  for  api)ellee. 

ROSE,  J.  While  walking  on  a  sidewalk 
in  Florence,  plaintiff  stumbled  on  a  pile  of 
eight  or  ten  bricks  and  was  severely  injured. 
This  is  an  action  against  the  city  to  recover 
rei^ulting  damages  in  the  sum  of  $3,000. 
Prom  judgment  on  a  verdict  in  favor  of 
plaintiff  for  $2,900,  defendant  has  appealed. 

The  principal  ground  urged  for  a  reversal 
is  that  the  verdict  is  contrary  to  the  evidence. 


In  discussing  this  assignment,  defendant  as- 
serts that  there  is  no  disputed  question  of 
fact;  that  the  obstruction  of  the  sidewalk 
was  a  necessary  one  preparatory  to  paving; 
that  plaintiff  abandoned  a  safe  and  direct 
route  to  her  destination  on  .the  evening  of  the 
accident ;  and  that,  with  full  knowledge  of  the 
existing  conditions  at  the  place  of  the  Injury, 
she  deliberately  selected  the  route  leading 
thereto  and  assumed  the  Incidental  risks, 
being  guilty  of  contributory  negUgence. 

The  accident  occurred  on  Main  street  after 
dark,  March  31,  1910.  For  several  months 
preceding  that  date  all  of  the  sidewalk  along 
the  block  where  plaintiff  was  injured,  except 
a  space  about  18  inches  wide,  had  been  cover. 
ed  with  a  solid  row  of  bricks  four  or  five 
feet  high.  They  had  been  piled  there  by  a 
city  contractor  preparatory  to  paving  Main 
street,  which  was  temporarily  closed  between 
the  curbs.  During  the  winter,  single  bricks 
were  scattered  along  the  unoccupied  portion 
of  the  sidewalk,  though  it  had  been  left  open 
and  was  continually  used  by  pedestrians.  In 
the  daytime,  two  or  three  weeks  before  plain- 
tiff was  injured,  she  had  used  the  same  side- 
walk and  had  observed  the  conditions  de- 
scribed. In  addition,  there  is  proof  of  the 
following  facts:  While  walking  carefully  on 
the  sidewalk  at  night,  plaintiff  stumbled  on  a 
pile  of  eight  or  ten  brides.  The  pile  was  a 
new  obstruction  of  which  she  had  no  knowl- 
edge. She  could  not  see  it  at  night,  because 
it  was  in  the  shadow  of  the  row  of  bricks 
which  partially  covered  the  sidewalk.  It  vras 
not  there  when  she  last  passed  tliat  place. 
It  had  been'  allowed  to  remain  on  the  side- 
walk about  two  weeks.  In  view  of  such  evi- 
dence, did  the  obstruction  remain  on  the  side- 
walk a  length  of  time  sufficient  to  charge  the 
city  with  notice?  Was  the  dty  negligent  in 
failing  to  restore  the  sidewalk  to  a  reason- 
ably safe  condition  for  travel  before  plaintiff 
was  injured?  That  these  questions  were  for 
the  Jury  is  shown  by  many  adjudicated  cases. 
Smid  V.  Mayor,  49  N.  Y.  Super.  Ct  126: 
Kunz  V.  aty  of  Troy,  48  Hun,  619.  1  N.  Y. 
Supp.  596;  Foels  v.  Town  of  Tonawanda.  75 
Hun,  363,  27  N.  Y.  Supp.  113;  Briei  y.  City 
of  Buffalo,  90  Hun,  93,  35  N.  Y.  Supp.  359; 
City  of  Palestine  v.  Hassell,  15  Tex.  Civ.  AppL 
519,  40  S.  W.  147;  City  of  Ft  Wayne  v. 
Duryee,  9  Ind.  App.  620,  37  N.  E.  299;  Norton 
V.  Kramer,  180  Mo.  536,  79  S.  W.  699;  Wed- 
derbum  ▼.  City  of  Detroit,  144  Mich.  684, 
108  N.  W.  102;  City  of  Aurora  v.  Cox,  43 
Neb.  727,  62  N.  W.  66. 

If  the  row  of  bricks  on  the  sidewalk  was  a 
necessary  obstruction,  the  pile  of  eight  or  ten 
on  the  unoccupied  portion  was  not  The  evi- 
dence was  suffident  to  justify  a  finding  that 
the  dty  was  chargeable  with  notice,  and  that 
it  was  negligent  in  failing  to  remove  the  un- 
necessary obstruction  before  plaintiff  was  in- 
jured. It  should  not  be  decided  as  a  matter 
of  law,  therefore,  that  she  was  guilty  of  con- 
tributory negligence  because  she  did  not  act 
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on  the  BBSumptlon  that  the  city  would  allow 
the  dangerous  conditions  to  continue  an  un- 
reasonable length  of  time  and  select  a  dlffei^ 
«nt  route.  She  testLfled  in  effect  that  she 
was  careful,  because  she  had  known  that 
single  bricks  had  been  scattered  along  the 
sidewalk,  but  that  the  obstruction  of  a  pile 
of  eight  or  ten  bricks  was  a  new  danger  of 
which  she  had  no  knowledge.  It  follows  that 
the  trial  court  did  not  err  in  allowing  the 
jury  to  determine  the  questions  as  to  negli- 
gence and  as  to  contributory  negligence.  In 
this  view  of  the  case  the  instructions  are  not 
open  to  criticism,  though  some  of  them  are 
challenged  as  erroneous. 
Affirmed. 

BARNES,  FAWCETT,  and  HAMBB,  JJ., 

not  sitting. 


STATE  V.  PREIBURGHOUSB.    (No.  18,062.) 

(Supreme  Court  of  Nebraska.     Not.  12,  1918.) 

(SylUbut  by  the  Court.) 

IlTDIOIMKNT  AND    InFOBKATION   (§  125*)— DU- 
PLICITY— Intoxicating  Liquobs. 

Under  the  provisions  of  section  8,  c.  60, 
Comp.  St.  1911,  each  act  of  selling  any  of  the 
liquors  named  in  the  section,  as  well  as  the  act 
of  giving  away  any  of  them  to  a  minor,  is  a 
crime.  An  indictment  which  charges  in  _  the 
same  count  the  selling  and  giving  to  a  minor 
any  of  the  liquors  named  in  the  section  is  de- 
fective, and  it  is  not  error  to  sustain  a  motion 
to  quash  the  indictment  for  duplicity.  State  v. 
Pischel,  16  Neb.  490,  20  N.  W.  848;  Smith 
V.  State,  32  Neb.  105,  48  N.  W.  823. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  334r400;  Dec 
Dig.  §  125.*] 

Error  to  District  <3ourt,  Sheridan  County ; 
Westover,  Judge. 

Frank  T.  Freiburghoose  was  chained  with 
Belling  intoxicating  liquors  to  minors.  The 
court  quashed  the  indictment,  and  the  State 
brings  error.    Exceptions  not  sustained. 

Alden  C.  Plantz,  of  RushviUe  (M.  F.  Har- 
rington, of  O'Neill,  of  counsel),  for  plaintiff 
in  error.  Fisher  &  Rooney,  of  Chadron,  and 
Boscoe  L.  Wilhlte,  of  Rushville,  for  the  State. 

BARNES,  J.  It  aiipears  that  at  the  April, 
1913,  term  of  the  district  court  of  Sheridan 
connty  there  was  returned  by  the  grand  Jury 
an  indictment  containing  ten  counts,  each 
charging  that  one  Frank  T.  Freiburghouse, 
at  the  dates  and  times  therein  specified,  did 
unlawfully  sell  and  give  to  certain  minors 
named  therein  spirituous  and  Intoxicating 
liquors ;  the  defendant  then  and  there  being 
a  person  licensed  to  sell  such  liquors  within 
tbe  village  of  Rushville,  in  Sheridan  county. 
Neb.  To  this  indictment  a  motion  to  quash 
the  several  counts  contained  therein  because 
tbe  same  were  "duplidtous,"  among  other 
tbings,  was  sustained.  The  connty  attorney 
excepted,  and  has  brought  his  exceptions  to 
tbls  court 


In  State  t.  Plsdiel,  16  Neb.  490,  20  N.  W. 
848,  it  was  said:  "Under  the  provisions  of 
section  11  of  the  license  law  of  this  state, 
each  act  of  selling  any  of  the  liquors  named 
in  the  section  is  an  offense,  punishable  by  In- 
dictment An  indictment  which  charges  the 
selling  and  giving  away  of  all  the  liquors 
named  in  the  sections  with  a  contlnuendo 
held  bad." 

The  question  was  again  before  tbe  court 
in  Smith  V.  State,  32  Neb.  105,  48  Neb.  823. 
In  that  case  Judge  Nerval  wrote  tbe  opinion, 
and  it  was  there  held  that:  "Under  the  pro- 
visions of  section  11  of  chapter  50  of  the 
CJompiled  Statutes,  each  act  of  selling  any  of 
the  liquors  named  in  the  section,  as  well  as 
the  act  of  giving  away  any  of  them  without 
a  license  so  to  do,  is  a  crime.  An  informa- 
tion which  charges  in  the  same  count  the 
selling  and  giving  away  of  two  or  more  of 
the  liquors  named  in  the  section  is  defective, 
and  Is  liable  to  a  motion  to  quash" — citing 
State  V.  Pischel,  16  Neb.  490,  20  N.  W.  848. 
That  decision  contains  our  last  expression  on 
the  question  presented  by  the  exception. 

It  is  contended  by  the  county  attorney  that, 
in  Johnson  v.  State,  88  Neb.  328,  129  N.  W. 
281,  a  different  rule  was  established.  We  do 
not  so  understand  that  case.  There  tbe  de- 
fendant was  indicted  for  a  violation  of  sec- 
tion 6  of  the  Criminal  Code,  and  it  was  there 
said:  "An  indictment  under  section  6  of  the 
Criminal  Code  should  not  cbarge  in  the  same 
count  that  the  defendant  used  and  employed, 
and  advised  to  be  used  and  employed,  instru- 
ments to  procure  an  abortion ;  but  such  an 
indictment  is  not  demurrable  for  duplicity, 
since  the  allegation  that  defendant  advised 
such  Instruments  to  be  used  and  employed 
does  not  state  an  offense  without  alleging  that 
some  person  other  than  the  defendant  com- 
mitted the  act  It  is  Immaterial  that  the  de- 
fendant advised  the  act  which  he  committed 
himself,  and  such  allegation  should  be  re- 
jected as  surplusage." 

Again,  it  is  clearly  provided  by  section  8, 
c.  60,  Comp.  St  1911,  that  to  sell  intoxicating 
liquors  to  a  minor  is  an  offense,  and  It  is 
equally  clear  that  it  Is  made  an  offense  to 
give  such  liquor  to  a  minor.  Therefore  an 
indictment  wliich  charges  both  the  selling 
and  giving  of  such  liquors  to  a  minor  in  the 
same  count  is  "dupUcitous,"  and  tbe  charge 
is  also  uncertain  In  its  effect 

Many  cases  from  other  Jurisdictions  are 
dted  in  support  of  the  exception,  and  we 
think  it  may  be  conceded  that  if  the  question 
were  now  before  this  court  for  tbe  first  time, 
tbe  indictment  might  not  be  held  to  be  "du- 
plidtous"; but  we  decline  to  overrule  State 
V.  Plsdtel,  and  Smith  v.  State,  supra,  and 
thus  sustain  the  exception.  The  practice 
seems  to  have  been  well  settled  and  thor- 
oughly understood  by  tbe  district  courts  of 
this  state,  and  it  would  hardly  be  fair  to 
the  trial  court  to  establish  a  new  rule  at  this 
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time.    Therefore,  In  view  of  the  situatloii,  th6 
excepUona  are  not  sustained. 
Judgment  accordingly. 

FAWCETT,  HAMER,  and  LETTON,  JJ., 

not  sitting. 


KIMBALXr-MATHEWS    CO.   ▼.   TDCKEE. 

(No.  17,434.) 
(Supreme  Conrt  of  Nebraska.    Not.  12,  1913.) 

(Byllatui  by  the  Court.) 
Salks    (t    128*)— Contract— CONSTBUOTIOR— 

Cancellation  of  Obdeb. 

This  action  was  to  recover  the  price  of 
a  bill  of  goods  shipped  by  plaintiff  to  defend- 
ant pursuant  to  a  wittten  order.  Defendant 
claimed  that  the  goods  vere  damaged,  and  im- 
mediately returned  them  to  plaintiff,  and  tele- 
graphed plaintiff  to  "cut  the  order  in  two," 
and  to  fill  the  order  so  changed  with  a  differ- 
ent description  of  goods.  The  plaintiff  received 
the  returned  goods,  and  held  them  until  after 
the  commencement  of  this  action;  also  accept- 
ed the  changed  order,  and  prepared  and  ship- 
ped to  defendant  the  goods  accordingly.  These 
goods  were  received  and  paid  for  by  defendant. 
Held,  that  the  original  order  was  canceled  by 
these  transactions,  and  that  defendant  cannot 
be  required  to  receive  and  pay  for  the  goods 
originally  ordered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ii  257,  277,  818,  320,  321;    Dec.   Dig.  { 

Appeal  from  District  Court,  Lancaster 
County;   Frost,  Judge. 

Action  by  the  Kimball-Mathews  Company 
against  Adab  Tucker.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
dismissed. 

Field,  Kicketts  &  Rlcketts,  of  Lincoln,  for 
appellant  Burkett,  Wilson  ft  Brown  of  Lin- 
coln, for  appellee. 

SEDGWICK,  J.  The  plaintiff  recovered  a 
Judgment  for  $86.25  in  the  district  court  for 
Lancaster  county,  and  defendant  has  appeal- 
ed. Notwithstanding  the  smallness  of  the 
claim,  we  have  had  the  assistance  of  two 
firms  of  eminent  attorneys,  and  they  have 
presented  technical  questions  In  the  law  of 
vendor  and  purchaser  of  personal  property. 
Several  witnesses  testified  upon  the  trial; 
but  the  determination  of  the  fine  points  pre- 
sented appears  to  depend  upon  the  construe-, 
tlon  and  effect  of  the  written  contract  of 
sale  and  purchase  and  subsequent  writings 
between  the  parties.  The  attorneys  for  the 
respective  parties  appear  to  have  Interpreted 
these  writings  differently.  Influenced  possibly 
by  the  different  interpretations  thereof  by 
the  parties  themselves.  The  cause  was  tried 
to  the  court  without  a  Jury,  and  we  find  our- 
selves constrained  to  take  a  different  view 
of  the  meaning  to  be  given  to  the  contract 
from  that  taken  by  the  trial  court 

The  defendant  was  proprietor  of  a  photo- 
graph studio,  and  ordered  a  bill  of  "fancy 
buff  colored  coverings"  to  be  used  In  her 
trade.    When  the  goods  arrived  she  thought 


they  were  damaged,  and  telegraphed  plain- 
tiff:   "Stock  ruined  in  transit,   will  reship. 
cut  order  In  two  and  fill  with  uncut  paper 
rush" — and  inunedlately  reslilpped  the  goods 
to  plaintiff.    Plaintiff  appears  to  have  under- 
stood tills  telegram  to  be  an  additional  order 
for  goods,  and  prepared  and  shipped  to  de- 
fendant one-half  of  the  amount  originally  or- 
dered.    Defendant  understood  the  telegram, 
together  with  the  return  of  the  goods,  dam- 
aged as  she  supposed,  to  be  a  rescission  of 
the  original  order,  and  the  placing  of  a  new 
order  in  place  thereof.    The  point  argued  in 
the  briefs  is  as  to  the  rights  of  the  res£>ective 
parties  under  the  original  contract.  The  prin- 
cipal question  discussed  is  as  to  the  owner- 
ship of  the  property  after  it  tiad  been  duly 
consigned  to  the  defendant,  and  whether,  if 
the  goods  were  damaged  in  transit  It  would 
be  the  loss  of  the  plaintiff  or  of  the  defend- 
ant;  whether  the  defendant  would  have  the 
right  to  examine  the  goods,  and,  if  found 
damaged,  to  return  them  without  regard  to 
whether  the  damage  in  transit  was  the  fault 
of  the  plaintiff  in  packing  and  shipping  them 
or  solely  the  fault  of  the  transportation  com- 
pany.   We  think  It  unnecessary  to  determine 
these  interesting  questions  under  the  facts  in 
this  case.     It  is  clear   that  the  defendant 
thought  that  the  goods  were  damaged  so  that 
they  were  entirely  unfit  for  her  use,  and  siie 
claimed  the  right  to  rescind  the  contract  and 
make  a  new  one,  and,  It  the  plaintiff  acknowl- 
edged that  right,  and  accepted  the  new  order 
In  place  of  the  original  order,  she  would 
not  be  bound  by  the  original  contract     She 
immediately  returned   the    goods    furnished 
under  the  original  contract,  and  the  plain- 
tiff executed  her  new  order,  so  that  it  is  only 
necessary  to  find  the  meaning  of  her  tele- 
gram and  the  subsequent  correspondence  be- 
tween them  In  relation  thereto.     The  tele- 
gram told  the  plaintiff  that  the  goods  shipped 
were  ruined,  and  that  she  would  return  them, 
and  then  directed  the  plaintiff  to   "cut  the 
order  In  two  and  fill  with  uncut  paper";  that 
is.  In  place  of  the  original  order,  she  now 
ordered  one-half  of  the  amount  that  she  or- 
dered before,  and  directed  that  It  be  filled 
with  uncut  paper  Instead  of  as  the  orlglnBl 
order  was.    The  plaintiff  did  not  answer  by 
telegram,   but  Immediately   upon   receipt   of 
the  telegram  wrote  the  defendant  a  letter.  In 
which  the  plaintiff  sai^  that  it  would  "Iiardly  - 
be  worth  while"  to  return  the  goods,  and  stat- 
ed that  a  claim  for  damages  against  the 
transportation  company    would   have    to  be 
made  by  the  defendant,  because,  "when  we 
take  receipt  for  goods  from  the  transporta- 
tion company,  the  goods  become  the  property 
of  the  consignee."    The  plaintiff  did  not  de- 
cline to  receive  the  returned  goods  when 
they  arrived,  and  appears  to  have  held  pos- 
session of  them  until  after  the  conunoice- 
ment  of  this  action  in  the  court  below.    The 
order  by  telegram  was  filled  and  the  goods 
shipped  within  five  dajrs  aft^  the  telegram 
was  sent     The   defendant's  proposition  in 
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the  telegram  clearly  was  that  tbe  plaintiir 
should  accept  a  return  of  the  damaged  goods. 
and  should  prepare  and  ship  to  the  defendant 
Koods  of  a  different  description  and  one-half 
of  the  quantity  In  the  original  order.  If  the 
plaintiff  bad  not  been  at  fault,  and  was  en- 
titled to  insist  upon  the  original  oontract, 
this  proposed  substitution  of  a  different  or- 
der might  have  been  rejected,  and  the  orig- 
inal contract  insisted  upon.  This  the  plaln- 
tlff  did  not  do.  It  accepted  and  executed  the 
substituted  order,  and  cannot  now  insist  up- 
on the  performance  of  the  original  contract 

If  this  Is  a  correct,  construction  of  the 
contract  and  conduct  of  the  parties,  the  judg- 
ment of  the  district  court  is  wrong,  and  It 
Is  therefore  reversed,  and  the  cause  dis- 
missed. . 

Reversed  and  dismissed. 

FAWCBTT,  HAMER,  and  LETTON,  J  J., 
not  sitting. 


TOWLBS  V.  HAMILTON  et  aL    (No.  17,359.) 
(Supreme  Court  of  Nebraska.    Nov.  12,  1913.) 

(Hyllahut  Iv  the  OouriJ 

1.  Advkbsb  Possession  (|  109*)— Title  Ao- 
QT7IBED — Abandonment. 

Where  the  title  to  real  property  has  been 
perfected  by  a  disseisin,  so  long  continued  as 
to  take  away  the  right  of  entry,  and  bar  an 
action  for  the  land,  that  title  cannot  be  di- 
vested by  a  parol  abandonment  or  rplinnuish- 
ment  (see  School  District  No.  4,  in  Winthrop, 
V.  Benson,  31  Me.  381,  52  Am.  Dec.  618),  unless 
Buch  abandonment  or  relinquishment  has  exist- 
ed through  the  statutory  period  of  limitationa 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, <3ent  Dig.   §{  629-635;    Dec,   Dig.  § 

2.  Advebsk  Possession  (5  109*)— Title  Ao- 
QuiBED  —  Abandonment  —  Payment  of 
Rent. 

"One  who  has  acquired  absolute  title  to 
land  by  adverse  possession  for  the  statutory 
period  does  not  impair  his  title  by  thereafter 
paying  rent  to  the  owner  of  the  paper  title." 
Martin  v.  Martin,  76  Neb.  a35,  107  N.  W.  580, 
124  Am.  St  Rep.  815,  14  Ann.  Cas.  611. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {§  629-635;  Dec.  Dig.  i 
109.*] 

3.  Advebsb  Possession  (J  85*)— Acquisition 
OF  Title. 

"A  possession  of  land,  open,  notorioas,  ad- 
verse and  exclusive,  indicates  a  claim  of  riRht, 
and  will  constitute  a  disseisin,  unless  controlled 
or  explained  by  other  testimony."  School  Dis- 
trict No.  4,  in  Winthrop,  v.  Benson,  31  Me. 
381,  52  Am.  Dec.  618. 

[B4.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  313,  498-503,  656,  657, 
660,  668,  688-690 ;   Dec.  Dig.  §  85.*] 

4.  FoBciBiLE  Entry  and  Detaineb  ({f  6,  38*) 
—Judgment— Effect— Title. 

An  action  for  the  forcible  detention  of  real 
property,  instituted  and  carried  to  a  judgment 
m  favor  of  'the  plaintiff  in  such  action,  who 
was  not  the  owner  of  the  legal  title,  and  after 
the  title  has  vested  in  the  defendant  therein  by 
limitation,  cannot  have  the  effect  of  extinguisb- 
ing  the  title  of  such  defendant.  The  action  is 
merely   possessory,    and    the   question   of   title 


cannot  be  either  tried  or  determined   in  such 
case. 

[Ed.  Note. — For  other  cases,  see  Forcible  En- 
try and  Detainer,  C!ent  Dig.  §|  29-32,  163- 
165;   Dec.  Dig.  §J  6,  38.*] 

5.  FOBCIBLE  Entst  AND  Detaineb   ({  14*)— 
PABTIE& 

The  rule  of  the  Code  of  Civil  Procedure,  § 
29,  that  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest  applies  with 
as  much  force  in  lorcible  entry  and  forcible  de- 
tainer cases  as  in  any  other. 

[Ed.  Note. — For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  S§  64-71,  73; 
Dec.  Dig.  I  14.*] 

Appeal  from  District  Oourt,  Douglas  Coun- 
ty; Sutton,  Judge. 

Action  by  James  Towles  against  Frank  T. 
Hamilton  and  others.  Judgment  for  de- 
fendants, and,  plaintiff  dying,  the  action  was 
revived  in  the  name  of  Walter  Towles,  a 
minor,  by  S.  I.  Gordon,  guardian  ad  litem. 
Reversed  and  remanded. 

S.  I.  Cordon  and  L.  D.  Holmes,  both  of 
Omaha,  for  appellant.  (3eo.  E.  Prltcbett  and 
Francis  A.  Brogan,  both  of  Omaha,  for  ap- 
pellees. 

REESE,  0.  J.  This  Is  an  action  to  quiet 
the  titie  to  lot  5,  In  block  318,  In  the  dty  of 
Omaha.  Since  the  appeal  was  filed  In  this 
court,  the  plaintiff  has  departed  this  life, 
and  the  cause  has  been  duly  revived  in  the 
name  of  Walter  Towles,  his  son  and  only 
heir.  Reference  herein  to  plaintiff  will  be  to 
the  deceased  Towles.  It  Is  alleged  In  the 
petition  that  plaintiff  "has  been  In  the  open, 
notorious,  exclusive,  and  adverse  possession 
of  all  of  the  said  property  for  about  26  years, 
claiming  to  own  the  said  property  as  his  own 
against  all  persons  whomsoever;  that  he  is 
now  in  possession  of  the  said  property,  and 
has  remained  continually  In  possession  of  the 
said  property  from  the  year  A.  D.  1884." 
It  Is  further  alleged  that  defendants  claim 
some  Interest  in  the  Ipt  In  question;  but  their 
rights  as  against  those  of  plaintiff  are  sub- 
ject to  his,  and  are  denied.  Defendants  an- 
swered by  admitting  that  they  claim  the 
property,  and  alleging  that  they  are  the  own- 
ers thereof.  All  other  averments  of  the  peti- 
tion are  denied.  As  an  affirmative  defense 
defendants  plead  the  entry  of  a  judgment  of 
ouster  at  the  suit  of  Frank  Murphy  against 
the  plaintiff,  rendered  by  the  district  court 
for  Douglas  county  on  the  8th  day  of  No- 
vember, 1902,  the  issuance  of  a  writ  of  pos- 
session, and  that  on  the  19th  day  of  said 
month  and  year  plaintiff  was  ousted  from  the 
possession  of  the  property  by  the  sheriff 
of  Douglas  county.  Reply,  a  general  denial. 
A  trial  was  had,  which  resulted  In  a  finding 
and  decree  In  favor  of  defendants  and  dis- 
missal of  plalntifTs  petition.  Flaintifif  ap- 
peals. 

This  being  a  case  in  equity,  the  law  requir- 
es that  the  decision  thereof  must  be  without 
reference  to  the  conclusion  reached  by  the 
district  court. 


•ror  other  cases  see  same  topio  and  secUon  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Serlee  ft  Rep'r  I&dexea 
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[1]  It  Is  beyond  dlq)ute  that  plaintiff  took 
possession  of  the  lot  In  question  in,  or  prior 
to,  the  year  1886,  and  has  retained  the  pos- 
session thereof  continnonsly  ever  since.  If 
this  possession  was  adverse  to  the  true  own- 
er, the  title  became  vested  In  him,  unless 
such  title  was  destroyed  by  what  followed  In 
the  years  1000  and  1902.  If  plaintiff  and  his 
witnesses  are  to  t>e  believed,  and  they  were 
In  no  way  impeached,  his  possession  was  ad- 
verse ;  he  claiming  the  property  as  the  owner 
thereof,  but  without  color  of  title.  It  is 
shown  that  the  lot  was  low,  some  referring 
to  It  as  swampy;  that  he  made  improve- 
ments thereon  by  fencing  it,  causing  the 
whole  surface  to  be  filled  up,  the  depth  of  the 
filling  being  from  six  Inches  to  three  or  four 
feet;  that  he  raised  hogs  and  chickens,  had  a 
bam  thereon,  and  annually  cultivated  it  as 
a  garden,  raising  vegetables  for  family  use, 
etc.,  his  house  standing  in  part  at  least  upon 
the  lot  and  part  upon  the  adjoining  lot  own- 
ed by  him,  the  two  lots  being  Inclosed  as 
one  property,  and  the  two  used  as  his  home 
for  himself  and  family. 

A  number  of  witnesses  testified  to  bis  dec- 
larations while  In  possession  that  he  owned 
the  lot,  and  he  testified  that  his  possession 
during  the  whole  time  was  as  owner.  In  the 
year  1900  he  was  called  upon  and  requested 
to  go  to  a  bank  in  the  city  to  see  Mr.  Frank 
Murphy  about  the  lot,  and  it  is  said  that, 
both  on  the  way  to  the  bank  and  in  the  pres- 
ence of  Mr.  Murphy,  the  attorney  for  Mr. 
Murphy,  and  another,  he  declared  that  be 
had  no  claim  on  the  lot ;  that  it  was  suggest- 
ed to  him  that  be  accept  a  lease  for  one 
year,  to  which  he  agreed;  that  a  lease  in 
duplicate  was  prepared  by  Murphy's  attor- 
ney, both  being  signed  by  Mr.  Murphy  and 
by  plaintiff,  who  signed  by  making  his  mark ; 
that  one  copy  was  delivered  to  Mr.  Murphy, 
the  other  to  plaintiff ;  that  the  consideration 
for  the  lease  was  $1,  but  plaintiff  had  no 
dollar,  and  the  other  person  present,  who  was 
a  witness  on  the  trial,  offered  plaintiff  the 
dollar,  which  was  accepted,  the  dollar  being 
passed  to  him,  which  he  In  turn  handed  to 
Mr.  Murphy,  when  Murphy  passed  it  back  to 
the  witness  who  had  "loaned"  it  to  plaintiff. 
The  witness  testified  that  Murphy  "got  It 
(the  dollar)  across  the  table,  and  after  awhile, 
why — he  knew  I  was  around  there  like  I  am 
to-day,  not  very  much  money — I  think  he 
slipped  me  the  dollar  before  I  went  out,  and 
I  went  off,"  and  thus  the  dollar  was  immedi- 
ately returned  to  the  place  from  which  It 
came.  It  is  conceded  that  the  lease,  if  made, 
was  made  in  the  name  of  Murphy  as  lessor, 
and  that  Murphy  had  no  interest  In  the  lot, 
and  never  has  had.  Unfortunately  he  died 
before  the  case  was  tried,  and  his  evidence 
could  not  be  had;  but  it  is  said  that  the 
then  owner  of  the  paper  title  to  the  property 
was  bis  sister,  and  he  had  the  general  man- 
agement of  her  property.  How  this  was  is 
not  clearly  shown.  All  the  testimony  as  to 
plaintiff  having  made  any  admissions  against 


his  Interest,  and  that  ttieie  was  any  lease  ev- 
er made,  la  denied  by  bim.  He  testified  that 
no  dollar  was  given  him,  and  be  signed  no 
papers.  Strict  search  has  been  made  throngb 
the  papers  and  effects  of  Mr.  Murphy  since 
his  decease;  but  no  lease  of  the  kind  refer- 
red to  has  been  found,  nor  was  snch  a  lease 
ever  recorded.  So  far  as  la  shown  by  the  evi- 
dence, such  a  lease  has  never  been  seen  sub- 
sequent to  the  time  it  is  alleged  to  have  been 
made.  At  the  time  the  lease  is  alleged  to 
have  been  given  by  Mr.  Murphy  be  not  only 
was  not  the  owner  of  the  lot,  bnt  there  is 
no  proof  in  the  record  that  he  bad  legal  au- 
thority to  execute  such  a  lease. 

[2,  3]  It  may  be  further  observed  that  at 
that  time  plaintiff,  by  all  the  evidence  npon 
the  subject,  had  been  In  the  possession  of  the 
property  for  at  least  ,14  years,  whidi  was  4 
years  more  than  the  statutory  periods  of  lim- 
itations. If  his  possession  was  adverse,  the 
title  had  before  that  time  biecome  fally  vest- 
ed in  him,  and  his  acceptance  of  the  lease  or 
the  payment  of  rent  could  not  divest  him  of 
that  title.  Martin  v.  Blartin,  76  Neb.  333,  107 
N.  W.  5S0,  124  Am.  St  Rep.  816,  14  Ann.  Cas. 
611,  and  cases  there  cited.  See  Woodcock  v. 
Unknown  Heirs  of  Crosby,  92  Neb.  723.  139 
N.  W.  646.  It  Is  elementary  that,  where  the 
title  has  become  fully  vested  by  disseisin  so 
long  continued  as  to  bar  an  action,  it  cannot 
be  divested  by  parol  abandonment  or  relin- 
quishment or  by  verbal  declarations  of  the 
disseisor,  nor  by  any  other  act  short  of  what 
would  be  required  In  a  case  where  bis  title 
was  by  deed.  School  District  No.  4,  in  Win- 
throp  V.  Benson,  31  Me.  381,  52  Am.  Dec 
618.  We  therefore  conclude  that  from  any 
point  of  view  whether  a  lease  was  made  or 
not  is  not  a  material  matter. 

14,  S]  It  must  be  apparent  that  the  writ  of 
possession  offered  in  evidence.  Issued  In  a 
cause  when  Mr.  Murphy  was  plaintiff,  and 
this  plaintiff  was  defendant,  with  the  return 
of  the  sheriff  thereon,  can  have  no  effect  up- 
on the  solution  of  this  case.  Murphy  was 
not  the  owner  of  the  land,  had  no  interest  in 
it,  and,  so  far  as  is  shown  by  this  record,  was 
not  a  proper  party  plaintiff.  The  rule  of  the 
code  (Civil  Code,  {  29)  that  every  action  must 
be  prosecuted  In  tbe  name  of  the  real  party 
in  interest  applies  with  as  much  force  in 
forcible  entry  or  detainer  cases  as  In  any 
other ;  but,  even  had  that  suit  been  prosecut- 
ed in  tbe  name  of  the  real  party  In  Interest, 
the  probative  effect  of  the  record  offered  in 
evidence  could  amount  to  littie  or  nothing  in 
this  case,  as  the  question  of  titie  could  not 
be  litigated  nor  tried  therein,  and  the  re- 
sult could  accomplish  nothing  more  than  had 
he  voluntarily,  without  suit,  removed  him- 
self, family,  and  effects  to  other  property. 
In  that  case,  if  defendants,  or  any  other,  had 
taken  i>ossession,  plaintiff  could  have  ousted 
them  by  law  on  the  ground  that  the  title  was 
in  bim. 

Tbe  decree  of  the  district  court  to  revers- 
ed, and  tbe  cause  is  remanded  to'  that  court. 
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with  dlrectlona  to  reinstate  the  case,  and  en- 
ter a  decree  qoleting  plaintiff's  title  In  the 
property  as  prayed  tor  In  the  iietltion,  tax- 
ing all  costs  to  defendants.t 
Reversed  and  remanded. 

BARNES,  FAWCETT.  and  HAMER,  JJ., 
not  Bitting. 


In  re  COMMONWEALTH  POWER  CO. 

COMMONWEALTH  POWER  CO.  v.  STATE 
BOARD  OF  IRRIGATION,  HIGHWAYS 
&  DRAINAGE.     (No.  18,116.) 

(Supreme  Court  ot  Nebraska.    Not.  12,  1913.) 

(ByUahut  (y  the  Court.) 

1.  WATEB8  AND  WatXB  CoTJBSKS  (]  12*)— Ib- 
BIOATION— "AFPBOPBIATIO  N." 

Under  that  portion  of  the  Irrigation  Stat- 
utes of  Nebraska  (chapter  93a,  Comp.  St  1011), 
which  deals  with  the  proceaure  necessary  to 
procure  water  riehts  after  the  Laws  of  1895,  c. 
69,  went  into  effect,  the  word  "appropriation," 
need  in  its  strictest  sense,  denotes  an  appropria- 
tion which  lias  been  legally  initiated  by  the 
filing  of  an  application  with  the  State  Board  of 
Irrigation,  Highways  and  Drainage,  and  the 
granting  of  a  permit  by  that  body;  and  com- 
pleted by  the  constraction  of  the  works  as  speci- 
fied therein,  and  the  application  of  the  water 
to  a  beneficial  use  witoin  the  time  limited  in 
the  permit  or  subsequent  extensions.  But  while 
this  is  the  meaning  of  the  word  "appropriation" 
when  used  in  the  statute  in  its  most  exact  and 
proper  sense,  it  is  often  more  loosely  used  to 
mean  the  contingent  or  inchoate  right  to  an 
appropriation  and  the  right  of  priority,  derived 
under  a  permit  from  the  state  board  (citing 
Words  and  Phrases,  vol.  1,  pp.  473,  474;  vol. 
8,  p.  7680). 

lEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  6;  De&  Dig.  i 
12.»] 

2.  Waxebs  ahd  Watkb  Cottbses  (i  21*)  — 
Ibbiqatioh— Obant  or  Watkb  Right. 

A  permit  had  been  granted  to  an  applicant 
for  practically  all  the  unappropriated  water  in 
a  stream  to  be  used  for  the  development  of 
power,  which  permit  was  still  in  force  and  ef- 
fect. A  subsequent  application  for  the  same 
amount  of  water,  to  be  diverted  above  the  pro- 
posed headgate  of  the  prior  applicant  for  the 
same  purpose  and  at  a  point  in  proximity 
thereto,  was  refused  by  the  state  Board  for  the 
reason  that  the  rights  asked  were  approximate- 
ly the  same  as  already  granted  under  the  prior 
application  and  in  conflict  therewith.  Held, 
that  the  action  of  said  board  and  of  the  district 
court  in  affirming  its  order  in  the  premises  were 
Justified  by  the  facts. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  CentDIg.  1 14 ;  Dec.Dig.  |i  21.*] 

3.  Watkbs  and  Watkb  Coubses  (§  12*)— Ib- 
bioatton— jj'eea  paid  bt  applioant  rob 
Wateb  Right. 

Under  the  provisions  of  section  8a,  art.  2, 
c.  93a,  Comp.  St  1911,  it  is  the  imperative  du- 
ty of  the  secretary  of  the  State  Board  of  Ir- 
rigation, Highways  and  Drainage  to  pay  the 
money  received  for  fees  for  filings  for  water  to 
the  State  Treasurer.  No  right  can  be  predicat- 
ed as  against  the  board  by  reason  of  the  secre- 
tary complying  with  this  direction. 

FEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courws,  Cent  Dig.  {  6 ;  Dec.  Dig.  { 12.*) 


Appeal  from  District  Court,  Nance  County ; 
Tbomas,  Judge. 


The  Commonwealth  Power  Company  ap- 
plied to  the  State  Board  of  Irrigation,  High- 
ways and  Drainage  for  a  right  to  divert  wa- 
ter for  power  and  other  purposes,  and  from  a 
dismissal  of  the  application  appeals.  Af- 
firmed. 

C.  C.  Flansburg,  of  Lincoln,  for  appellant 
Grant  G.  Martin  and  Geo.  W.  Ayres,  both  of 
Lincoln,  for  appellee. 

LETTON,  J.  On  September  80,  1912,  the 
Commonwealth  Power  Company,  appellant, 
filed  its  application  No.  1,229  with  the  State 
Board  of  Irrigation,  Highways  and  Drain- 
age seeking  to  divert  2,700  second  feet  of  the 
waters  of  the  Loup  river  for  i>ower  and  other 
purposes  and  at  the  same  time  paid  the  state 
en^neer  the  lawful  fees  for  such  filing  in 
the  sum  of  ^2,150.  The  board  dismissed  this 
application  on  November  25,  1912.  From  this 
dismissal  an  appeal  was  taken  to  the  district 
court  of  Nance  county,  where  the  action  of 
the  State  Board  was  affirmed.  From  this 
judgment  said  company  has  appealed  to  this 
court 

As  a  result  of  an  examination  of  applica- 
tions previously  granted  for  water  from  the 
Loup  river  for  Irrigation  and  power  purposes, 
made  by  the  state  engineer,  a  citation  was 
served  upon  all  persons  claiming  a  right  to 
the  waters  of  the  river  under  these  applica- 
tions to  show  cause  by  a  certain  date  why 
the  permits  granted  should  not  be  canceled 
and  annulled.  A  hearing  was  had  as  speci- 
fied. The  Nebraska  Power  Company  appear- 
ed claiming  rights  under  a  number  of  the  ap- 
plications. The  Commonwealth  Power  Com- 
pany, appellant,  also  appeared  by  its  counsel 
adversely  to  the  Nebraska  Power  Company. 
On  September  30, 1912,  the  whole  matter  was 
finally  submitted  on  the  evidence.  On  the 
same  day  the  appellant  filed  application  No. 
1,229  and  paid  to  the  state  engineer  |2,150 
filing  fee.  This  sum  was  paid  into  the  state 
treasury  by  the  state  engineer,  as  required  by 
law,  where  it  is  still  retained.  On  Novem- 
ber 25,  1912,  the  board  found  that  all  appli- 
cations under  which  the  Nebraska  Power 
Company  daimed  were  lapsed  except  applica- 
tion No.  709,  as  to  which  It  found  that  a 
portion  of  the  work  had  been  performed. 
An  application  for  extension  of  time  having 
previously  been  filed,  the  board  extended  the 
time  for  construction  under  this  application 
for  six  months,  and  provided  that  at  the 
expiration  of  that  time  if  a  showing  was 
made  that  the  project  would  be  completed 
within  two  years  of  the  date  of  the  hearing 
a  further  extension  would  be  granted.  On 
the  same  day  the  board  found  and  determin- 
ed that  the  rights  asked  for  under  applica- 
tion No.  1,229  by  the  appellant  "are  approxi- 
mately the  same  as  have  already  been  grant- 
ed to  the  Nebraska  Central  Irrigation  Co. 
(H.  E.  Babcock)  under  application  No.  709 
and  the  two  are  in  conflict,"  and  the  appli- 


*For  other  cases  see  same  topic  ssd  section  NUMBEB  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rap'r  Indexei 
t  Hodifled  on  rehearing  by  striking  out  all  o(  the  last  paragraph  after  the  word  "remanded." 
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cation  of  appellant  was  dismissed.  Tbe  rec- 
ord also  shows  that  application  1,029  was 
filed  with  the  board  on  September  30,  1910, 
by  one  Koenig  asking  for  8,200  cubic  feet  of 
water  per  second  taking  water  near  the  same 
point  of  diversion  as  applications  709  and 
1,229;  'that,  the  tlUe  to  applicaUon  1,029  be- 
ing in  litigation,  the  board  took  no  action, 
leaving  the  matter  to  be  disposed  of  after  the 
Supreme  Court  had  rendered  Its  decision  in 
the  case.  The  average  flow  of  the  Iionp  riv- 
er for  nine  months  in  the  year  at  and  near 
the  respective  diversion  points  named  in 
these  applications  is  2,700  cubic  feet  per  sec-- 
ond.  The  point  of  diversion  of  application 
No.  1,229  Is  a  little  above,  and  the  place  of 
return  of  tbe  water  to  the  river  is  far  be- 
low, the  diversion  points  of  Noa.  709  and 
1,029,  so  that  its  allowance  and  the  comple- 
tion of  the  work  would  take  all  the  water 
specified  in  Nos.  709  and  1,029.  If  the  works 
are  completed  and  the  water  applied  to  a 
beneficial  use  under  application  709  within 
tbe  time  limited  there  will  be  no  unappropri- 
ated water  in  the  river  susceptible  of  being 
granted  either  to  Koenig  or  the  appellant 

[1]  The  appellant's  contention  is  that 
there  can  be  no  appropriation  until  the 
vrotka  are  completed  and  the  water  applied 
to  a  beneficial  use,  and  that  since,  without 
taking  into  consideration  permit  No.  709, 
there  was  sufildent  unappropriated  water  in 
the  Loup  river  to  satisfy  the  amount  re- 
guested  in  its  application  No.  1,229,  the  board 
erred  In  refusing  its  application.  Much  of 
appellant's  argument  is  devoted  to  establish- 
ing a  proposition  which  needs  no  argument, 
namely,  that  In  cases  arising  under  that 
portion  of  the  Irrigation  Act  of  1895  (Laws 
1895,  c.  69),  which  deals  with  water  rights  to 
be  acquired  thereafter,  an  appropriation  Is' 
not  perfect  and  complete  until  the  works 
are  completed  and  the  water  is  applied  to  a 
beneficial  use  Used  in  Its  strictest  sense, 
under  such  a  statute  the  work  "appropria- 
tion" denotes  an  appropriation  which  has 
been  legally  initiated  by  the  filing  of  an  ap- 
plication for  a  permit  with  the  State  Board, 
tbe  granting  of  a  permit  by  that  body,  the 
construction  of  the  works  as  specified  there- 
in, and  the  application  of  the  water  to  a 
beneficial  use  within  the  time  limited  in  the 
permit  or  subsequent  extensions.  The  initial 
step  is  the  application  for  the  permit  Its 
Issuance  gives  the  applicant  a  contingent  or 
conditional  right  which  becomes  a  final  and 
complete  appropriation  only  when  the  works 
are  completed  and  the  waters  beneficially 
used.  It  also  confers  upon  tilm  the  prior 
right  to  the  water  against  all  subsequent 
applicants  during  tbe  progress  of  the  work 
if  be  finally  fulfill  the  conditions  of  the  per- 
mit But  while  this  is  the  meaning  of  the 
word  "appropriation"  when  used  in  the  stat- 
ute in  ita  most  exact  and  proper  sense,  it  is 
often  more  loosely  used  to  mean  the  conting- 
ent right  to  an  appropriation  and  the  right 
of  priority  derived  under  a  permit  from  the 


State  Board.  It  is  so  used  in  tbe  statute 
itself.  In  section  28,  c.  93a,  art  2,  Comp. 
St  1911,  It  is  provided  that  appUcattons  to 
appropriate  water  shall  upon  b^ng  accepted 
"take  priority  as  of  date  of  original  filing 
subject  to  compliance  with  the  future  provi- 
sions of  the  law  and  the  regulations  thereun- 
der. If  there  is  unappropriated  water  in 
tbe  source  of  supply  named  in  the  applica- 
tion, and  if  such  appropriation  is  not  other- 
wise detrimental  to  the  public  welfare,  the 
State  Board,  through  its  secretary,  shall  ap- 
prove the  same  by  Indorsement  thereon. 
•  •  ♦  The  priority  of  such  appropriation 
shall  date  from  the  filing  of  the  application 
in  the  office  of  the  State  Board.  *  •  •  If 
there  is  no  unappropriated  water  in  the 
source  of  supply,  or  If  a  prior  appropriation 
has  been  made  to  water  the  same  land  to  be 
watered  by  the  applicant,  the  State  Board, 
through  its  secretary,  shall  refuse  such  ap- 
propriation and  tbe  party  making  such  ap- 
plication BhaU  not  prosecute  such  work  so 
long  as  such  refusal  shall  continue  In  force." 
In  the  next  section  (section  29),  requiring  the 
filing  of  a  map  or  plat  of  the  work  within  etx 
months  from  the  allowance  of  the  applica- 
tion, it  is  provided:  "A  failure  to  comply 
with  this  section  shall  work  a  forfeiture  of 
the  appropriation  and  all  rights  thereonder." 
In  section  62,  providing  that  the  work  under 
a  permit  shall  be  begun  within  six  months 
after  the  approval  of  the  application.  It  Is 
also  specified :  "A  failure  to  comply  with 
this  section  shall  work  a  forfeiture  of  the 
ai^ropriation  and  all  rights  thereunder."  In 
these  sections  the  word  "appropriation'' 
seems  to  be  used  more  loosely  to  denote  the 
prior  right  to  an  appropriation  whidi  has 
been  obtained  by  virtue  of  an  application 
being  granted  and  a  permit  Issued.  This  is 
not  an  unusual  use  of  the  term.  "  'Appro- 
priation,' as  applied  to  water  rights,  la  often 
loosely  used  by  the  anthoritles,  and  In  gen- 
eral it  is  used  with  reference  to  a  claim  to 
the  use  of  the  water  of  a  public  stream  from 
the  time  of  the  inception  of  the  right,  at 
aU  the  intermediate  stages,  and  down  to  the 
time  when  the  last  act  is  accomplished  by 
which  the  right  is  finally  and  completely 
secured."  1  Words  and  Phrases,  p.  473,  and 
cases  cited.  An  applicant  who  obtains  a 
permit  under  the  statute  acquires  thereby  a 
contingent  "appropriation"  to  the  extent  of 
his  grant  which  gives  him  the  prior  right  to 
the  use  of  this  water  against  all  subsequent 
claimants.  It  is  in  effect  pledged  to  Iilm  for 
the  period  of  time  fixed  by  the  board  within 
which  he  may  complete  and  perfect  the  ap- 
propriation, and  is  an  "appropriation*'  to 
that  extent  but  no  more. 

[2]  The  State  Board  pleads  that  the  allow- 
ance of  ajq;)ellant's  application  would  be  "det- 
rimental to  the  public  welfare,"  which  is 
one  of  the  grounds  upon  which  it  may,  under 
the  statute,  refuse  a  permit  It  no  doubt 
considered  the  fact  that  in  all  probabillt;- 
the  allowance  o£   two  or  more  conflicting 


»b.) 


TILLSON  T.  HOIiLOWAT 


939 


permits  to  tbe  use  of  all  available  water  at 
or  near  the  same  point  of  dlTersion  would  re- 
sult In  defeating  all  projects.  Capital  is 
timid  and  would  be  very  apt  to  be  lotb  to 
enter  into  the  deyelopment  of  the  water  pow- 
ers of  the  state  if  It  were  subject  to  the 
oonflicts,  litigation,  and  Interference  with  its 
work  that  would  probably  result  if  such  a 
construction  was  given  to  the  statute.  The 
object  of  the  law  is  to  encourage  and  not  to 
binder  the  development  of  the  state  by  the 
use  of  its  waters  for  the  purposes  of  agri- 
culture or  the  generation  of  power,  and  the 
board  was  entitled  to  consi^pr  whether  the 
allowance  of  conflicting  claims  to  the  same 
water  at  practically  the  same  place  would 
tend  to  accomplish  or  defeat  the  legislative 
purpose.  Young  &  Norton  v.  Hinderllder, 
15  N.  M.  666,  UO  Pac.  1045. 

We  think  the  board  was  justified  in  re- 
fusing to  grant  appellant's  application,  and 
the  district  court  was  right  tn  affirming  its 
order. 

[3]  While  it  seems  unjust  that  the  state 
should  retain  the  $2,160  paid  by  the  appli- 
cant, under  the  provisions  of  section  8a,  art 
2,  c.  93a,  Comp.  St  1911,  It  was  the  Impera- 
tive duty  of  the  secretary  of  the  board  to 
pay  the  money  to  the  State  Treasurer  at  the 
end  of  the  month.  No  rights  can  be  predicat- 
ed as  against  the  board  by  reason  of  the  sec- 
retary complying  with  this  direction. 

For  these  reasons  the  judgment  of  the  dis- 
trict court  is  affirmed. 

BARNES,  J.,  not  sitting. 


TILLSON  V.  HOLLOWAT.    (No.  18,064.) 
(Supreme  Court  of  Nebraska.    Nov.  12,  1913.) 

(Byllahu*  hy  th«  Court.) 

1.  Appeai.  and   Ekbob  (S  893*)— EquiTABLB 
Ejectmbrt— Tbial  de  Novo. 

When  in  an  action  of  ejectment  the  defend- 
<aDt  alleges  an  ecjuitable  title  to  the  land  and 
right  of  possession  thereunder,  and  all  other 
defenses  have  been  eliminated,  the  trial  of  the 
issue  so  presented  is  essentially  the  trial  of  an 
action  in  eqnil7>  and  upon  appeal  this  court  will 
try  the  issue  de  novo  without  reference  to  the 
condnsion  reached  in  the  district  court"  Code 
Civ.  Proc.  i  681a. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3626-3636,  4(00;  Dec. 
Dig.  i  893.*] 

2.  Appeal  and  Ebbor  (f  895*)— EqtriTABtE 
Ejectment— Tbiai.  dk  Novo. 

When  several  witnesses  who  disagree  as 
to  an  important  fact  have  testified  in  the  pres- 
ence of  the  trial  judge,  and  the  conrt  has  had 
an  opportunity  to  observe  their  manner  and  the 
many  circumstances  that  tend  to  give  confidence 
or  arouse  distrust  as  to  the  reliability  of  their 
testimony,  this  court  will  take  into  considera- 
tion the  estimate  of  the  trial  court  as  to  the 
reliability  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  3645-3648;  Dec.  Dig.  I 
896.*J 


8.  Ejectment  (|  95*)— Docdmeniabt  Evi- 
dence— Pbobative  Eftect — Ejectment. 
A  letter  of  the  then  owner  of  the  legal  ti- 
tle, written  26  years  ago,  in  pencil  upon  coarse 
brown  paper,  in  which  it  appears  that  some 
words  have  been  retraced  and  some  figures  re- 
written,  under  the  circumstances  mentioned  in 
the  opinion,  is  considered  of  little,  if  any,  value 
as  evidence. 

[EH.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  g§  280-295 ;   Dec.  Dig.  {  95.*] 

4.  Ejectment  (j  95*)— Proof  of  Titi*— Suf- 
FiQiENCT  of  Evidence. 

Evidence  to  establish  an  equitable  title  in 
land,  as  against  the  legal  title,  must  be  clear 
and  satisfactory.  The  evidence  in  this  case  is 
examined  and  sufficiently  quoted  in  the  opinion 
to  show  its  general  character,  and  held  insuffi- 
cient to  establish  an  equitable  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
CJent  Dig.  {|  280-295 ;    Dec.  Dig.  !  93.*] 

5.  EJjectment  (8  26*)— Right  to  Recovbb— 
Rbimbubsement. 

When  the  owner  of  real  estate  is  indebted 
to  his  son  for  money  loaned  and  puts  the  son  in 
possession  of  the  real  estate,  upon  the  mutual 
understanding  and  agreement  that  the  son  shall 
have  the  possession  and  use  of  the  land  until 
settlement  between  them,  and  after  many  years 
the  father  dies  without  having  made  such  settle- 
ment, the  devisees  and  heirs  of  the  father  will 
not  be  allowed  in  equity  to  recover  possession 
of  the  land  without  accounting  for  and  payment 
of  the  amount  due  the  son. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cient  Dig.  H  107-113;    Dec.  Dig.  |  26.*] 

6.  Adverse  Possession  (§  62*)— LiurrATioN 
or  Actions  (5  65*)— Recovebt  of  Posses- 
sion-Right TO  Reimbursement. 

In  such  case  the  statutes  of  limitation  have 
no  application,  either  to  the  right  of  the  dev- 
isees and  heirs  to  possession  of  the  land,  or  to 
the  claim  of  the  son  to  reimbursement  for  the 
money  loaned  to  his  father. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  H  324-327,  329-332; 
Dec.  Dig.  I  62;*  Limitation  of  Actions,  Cent 
Dig.  88  261,  345-350;    Dec.  Dig.  g  63.*] 

Appeal  from  District  Court,  Buffalo  Ooun- 
ty;  Hostetler,  Judg& 

Action  by  J.  Arthur  TiUson,  as  administra- 
tor, against  Chester  Holloway.  From  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

H.  M.  Sinclair  and  W.  D.  Oldham,  both  of 
Kearney,  for  appellant  Fred  A  Nye,  of 
Kearney,  and  J.  A.  Tlllson,  for  appellee. 

SEDGWICK,  J.  This  action  was  begun  as 
an  action  in  ejectment  by  the  administrator 
of  the  estate  of  Achsah  Holloway,  deceased, 
to  recover  possession  of  320  acres  of  land  In 
Buffalo  county.  The  defendant  answered, 
among  other  things,  alleging  an  equitable 
right  to  the  land,  and  upon  his  former  ap- 
peal from  an  adverse  judgment  this  court 
held  (90  Neb.  481.  134  N.  W.  232,  Ann.  Cas. 
1913B,  78),  that  the  trial  court  had  failed  to 
determine  the  issue  presented  by  this  equi- 
table defense,  and  the  case  was  remanded  for 
that  purpose.  It  was  held  that  all  other 
issues  pleaded  In  the  case  had  been  correctly 
determined  in  favor  of  the  plaintiff  therein. 
Upon  the  second  trial  in  the  district  court 


•I>or  other  cases  aee  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Kay-No.  Series  *  Rep'r  Indexes 


»40 


143  NOBTHWBSTBBN  BBPORTEB 


(Neb. 


for  Baffalo  connty  much  of  the  evidence  upon 
tbe  former  trial  was  again  Introduced  by 
the  parties  with  otber  evidence,  and  the 
ceurt  toond  the  Issuea  In  favor  of  tbe  plain- 
tiff, and  rendered  a  Judgment  for  the  posses- 
sion of  the  land,  from  which  the  defendant 
has  again  appealed. 

Tbe  legal  title  to  the  land  was  in  tbe  name 
of  Ira  HoUoway,  the  defendant's  father,  and 
upon  Ills  death  tbe  title  passed  by  bis  will  to 
his  wife,  Achsab  Holloway,  the  defendant's 
mother.  Tbe  defendant  alleged  that  bis  fa- 
ther bad  sold  tbe  land  to  him  in  considera- 
tion of  money  which  he  bad  loaned  to  his 
father.  The  details  of  his  answer  are  set 
out  in  the  former  opinion,  and  It  Is  unneces- 
sary to  repeat  them  here.  About  30  years 
ago  the  defendant's  father,  who  was  a  resi- 
dent of  Ohio,  and  shortly  after  removed  to 
Michigan,  where  be  resided  until  tbe  time 
of  bis  death,  purchased  the  land  in  question, 
and  also  procured  a  timber  claim  upon  an 
adjoining  quarter  section.  Afterwards  the 
timber  claim  was  transferred  to  the  defendant, 
and  he  has  resided  thereon  for  nearly  30 
years.  It  appears  from  the  evidence  that  the 
defendant's  father  was  indebted  to  several  of 
his  children  In  a  considerable  amount  His 
Indebtedness  to  tbe  defendant  in  tbe  sum  of 
at  least  $1,500  appears  to  be  established  by 
tbe  preponderance  of  the  evidence.  There  is 
some  evidence  tending  to  show  that  bis  father 
owed  t^e  defendant  an  additional  amount, 
possibly  $3,000  more.  Tbe  defendant  took 
possession  of  the  land  In  dispute  in  1884  or 
1885,  and  has  ever  since  been  in  possession 
thereof.  Soon  after  taking  possession  of  tbe 
land  he  fenced  the  same,  and  has  since  made 
some  other  improvements  thereon.  He  never 
was  called  upon  for  any  rent  until  after  tbe 
death  of  bis  mother  In  1907.  The  defendant 
was  not  allowed  to  testify  to  any  transac- 
tions or  oral  agrements  between  himself  and 
his  father  and  mother,  t>eing  Incompetent 
under  section  329  of  the  Code.  There  are 
nine  children  and  heirs  of  his  father  and 
mother,  and  there  appears  to  have  been  an 
unfortunate  disagreement  among  them.  One 
of  his  brothers  testified  as  to  the  Indebted- 
ness of  his  father  to  the  defendant,  and  Mrs. 
Hambrook,  one  of  his  sisters  who  resided  In 
Michigan,  testified  that  she  had  heard  her 
fatber,  before  the  defendant  came  to  Nebras- 
ka, say  "that  Chester  was  to  have  tbe  land." 
She  could  not  state  the  language  used  by 
her  fatber,  nor  any  other  part  of  the  conver- 
sation. She  bad  never  seen  the  land,  and 
did  not  know  bow  much  land  her  father  or 
her  brother  had  In  Nebraska.  She  did  not 
make  it  clear  whether  her  father  referred  to 
some  or  all  of  bis  land  in  Nebraska,  or  to 
tbe  timber  claim  which  the  defendant  did 
have,  or  to  the  land  in  dispute.  Another 
sister,  Mrs.  Oribben,  who  resides  in  Iowa, 
testified  that  she  had  heard  her  mother  say 
that  the  defendant  "has  got  no  heirs,  and  we 
will  get  the  land  anyway."  They  were  talk- 
ing about  the  defendant  holding  tbe  land, 


and  it  does  not  appear  that  ber  mottier's 
statement  had  anything  to  do  wltb  tbe  de- 
fendant's right  to  tbe  land.  She  also  testl- 
fled  that  she  had  heard  her  brother,  C  C 
Holloway,  say  that  the  land  was  the  de- 
fendant's and  had  beard  the  defendant  say 
the  same  thing.  C.  C.  Holloway  was  a  wit- 
ness upon  the  trial,  and  of  course  neither  his 
statement  not  under  oath,  nor  the  statements 
of  defendant  himself,  could  be  evlAesace  in 
this  case.  Samuel  King  testified  that  he  Iiad 
beard  defendant  say  that  tbe  land  "belonged 
to  bis  mother,  and  that  It  belonged  to  bis 
father,  and  tl^t  It  belonged  to  him,"  and 
when  asked  what  tbe  defendant  said  about 
Its  belonging  to  htm,  be  answered:  "That 
Is  about  all  I  ever  beard  him  say;  its  be- 
longing to  them." 

[3]  Defendant's  Exhibit  2  purports  to  be 
a  long  letter  written  by  Ira  Holloway  in 
1886.  It  is  on  coarse  brown  paper,  and  writ- 
ten In  pendL  It  covers  a  variety  of  subjects, 
and  contains  a  sentence  which  defendant 
claims  should  be  read:  "I  reed,  a  letter  from 
Cbester  last  week  that  be  had  an  offer  of 
4.00  per  acre  for  480  of  his  Randi  in  cash. 
I  told  him  to  do  as  he  thot  best.  He  may 
sell."  Tbe  plaintill  insists  that  tbe  paper  Is 
wholly  incompetent;  that  it  shows  on  its  face 
that  it  has  been  changed  In  material  parts. 
Some  of  tbe  words  and  figures  of  tbe  above 
quotation  have  been  retraced,  and  there  ia 
some  appearance  of  erasure  and  substitatlon. 
The  trial  court  overruled  tbe  objection  to 
the  admission  of  tbe  paper  in  evidence,  and 
said  that  he  would  consider  It  "for  wbat  in 
his  Judgment  be  considers  it  worth.**  Such 
evidence  is  not  very  satisfactory,  and  even 
if  it  is  considered  genuine,  and  read  as  the 
defendant  contends,  it  does  not  so  strengthen 
defendant's  evidence  as  to  overcome  the  evi- 
dence of  plaintiff  and  require  a  Judgment  in 
the  defnidant's  favor.  Tbe  defendant  was 
then  more  than  40  years  of  age,  and  that 
be  should  obtain  his  father's  consent  to  sell 
the  land  is  significant  As  a  ranch  it  was 
used  only  by  the  son,  and  might  for  that  rea- 
son be  spoken  of  as  "his  ranch."  In  the 
clause  "480  of  his  ranch"  the  figures  and 
parts  of  words  appear  to  have  been  rewritten. 
The  whole  tract  occupied  by  him  was  exactly 
480  acres,  so  that  tbe  words  "480  of  as  they 
appear  in  this  paper  have  no  especial  force, 
but  with  the  words  "his  ranch"  they  have 
an  awkward  appearance.  Tbe  paper  is  of 
very  little  value  as  evidence. 

There  is  perhaps  other  evidence  in  tbe  rec- 
ord that  might  be  considered  as  indicating 
that  tbe  defendant  Is  the  owner  of  this  land, 
but  it  is  not  of  suflSdent  importance  to  make 
It  advisable  to  extend  this  opinion  by  redt- 
ing  it  here. 

The  evidence  produced  by  the  plaintiff  is 
amply  sufficient  to  rebut  tbe  defendant's  evi- 
dence, and  to  establish  that  Ira  HoUoway 
never  agreed  to  transfer  tbe  legal  title  to  the 
land  to  tbe  defendant  It  is  not  necessary  to 
recite  and  review  the  greajkyolume  of  evl- 
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dence.  We  will  call  attention  to  a  few  items  | 
as  illustrating  its  general  cbaracter.  One  of 
the  appraisers  of  tbe  estate  testified  tbat 
when  he  and  his  associates  were  making  an 
Inventory  of  the  property  of  Achsah  Hollo- 
way,  deceased,  be  called  upon  the  defendant 
and  asked  him  for  a  statement  of  her  prop- 
erty, and,  among  other  things,  he  stated  this 
land  In  dispute  as  the  property  of  Achsah 
Holloway.  This  witness  api>ears  to  be  inter- 
ested in  the  estate,  and  his  testimony  is  de- 
nied by  the  defendant 

[1,  2]  Under  our  present  statute  we  are  re- 
quired to  try  this  case  de  novo,  without  ref- 
erence to  the  decision  of  the  trial  court 
'Wben  several  witnesses  who  disagree  as  to 
an  Important  fact  have  testified  in  the  pres- 
ence of  the  trial  ludge,  and  the  court  has 
bad  an  opijortunity  to  observe  their  manner 
and  the  many  circomstances  that  tend  to  give 
confidence  or  arouse  distrust  as  to  the  relia- 
bility of  their  testimony  this  court  will  take 
into  consideration  the  estimate  of  the  trial 
court  as  to  the  reliabiliy  of  the  evidence. 

On  the  evening  after  tbe  funeral  of  Ach- 
sah Holloway,  several  of  the  heirs-  being  pres- 
ent, and  tbe  defendant  with  them,  some  of 
the  papers  of  tbe  deceased  were  examined, 
and  several  of  the  persons  present  testified 
upon  the  trial  tbat  tbe  defendant  was  asked 
to  state  the  property  of  the  deceased,  within 
Ms  knowledge,  which  he  did,  and,  among  oth- 
er things,  stated  this  land  in  dispute  and  the 
probable  value  thereof.  This  testimony  is 
denied  by  the  defendant,  and  by  his  two  sis- 
ters, above  named,  who  were  also  present 
Tbe  evidence  ^)f  some  of  these  witnesses  was 
taken  by  deposition,  but  some  of  them  testi- 
fied to  this  conversation  in  open  court  and 
the  trial  Judge  appears  to  have  believed  their 
testimony. 

During  all  of  these  years  the  taxes  on  this 
land  have  been  paid,  principally,  if  not  en- 
tirely, by  the  parties  who  held  the  legal  title, 
or  by  some  one  in  their  behalf.  Tbe  defend- 
ant testified  that  for  one  or  two  years,  2S  or 
30  years  ago,  he  paid  tbe  taxes.  He  took  re- 
ceipts in  his  father's  name,  but  paid  them,  as 
lie  says,  with  his  own  money.  There  Is  other 
evidence  in  the  record,  some  of  it  strongly 
tending  to  show  that  this  land  was  regarded 
by  all,  including  the  defendant,  as  the  land 
of  Ira  Holloway,  during  bis  lifetime,  and  aft- 
er his  death  as  tbe  land  of  Achsah  Holloway, 
and  there  is  also  some  evidence  of  the  same 
nature,  but  of  less  force  and  Importance. 

[4-6]  The  evidence  fails  to  show  that  Ira 
Holloway  sold  this  land  to  the  defendant,  or 
agreed  tbat  tbe  defendant  should  have  tbe 
land  as  his  own,  or  that  the  defendant  has 
held  tbe  land  adversely  so  as  to  acquire  title 
t)y  adverse  possession.  We  are  satisfied,  how- 
ever, tbat  this  evidence  does  prove  that  Ira 
Holloway  put  the  defendant  into  possession  of 
tbe  land,  and  allowed  him  to  retain  posses- 
sion because  of  his  indebtedness  to  the  de- 
fendant, and  because  of  the  use  which  he  had 


of  the  def^dant's  money;  that  both  parties 
Intended  and  expected  that  a  settlement 
would  be  made  between  them,  and  the  de- 
fendant held  possession  of  tbe  land  under  au 
implied  agreement  that  he  might  do  so  until 
his  money  was  returned  to  him.  Under  such 
circumstances  the  statutes  of  limitation 
would  not  run  either  against  Ira  Holloway's 
right  to  the  land  nor  tbe  defendant's  claim 
for  tbe  money  which  his  father  owed  him. 
The  defendant  ought  not  now  to  be  dispos- 
sessed of  the  land  without  a  settlement  and 
adjustment  of  the  amount  due  him  from  the 
estate.  The  evidence  is  not  sufilcient  to  en- 
able us  to  determine  with  certainty  the 
amount  due  defendant 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  instructions  to  take 
further  evidence,  if  necessary,  and  find  the 
amount  due  defendant,  with  simple  Interest 
at  7  per  cent  per  annum.  Against  this,  off- 
set the  value  of  the  use  of  the  land,  and  en- 
ter a  decree  in  favor  of  plaintiff  for  posses- 
sion of  tbe  land  upon  payment  of  balance  due 
defendant  as  so  found.  Unless  the  same  is 
paid  within  90  days  from  the  entry  of  the  de- 
cree, the  land  shall  be  sold  and  costs  and  de- 
fendant's claim  paid  out  of  the  proceeds,  and 
balance  to  the  plaintiff. 

Reversed  and  remanded. 

BARNES,  FAWCETT,  and  HAMEB,  JJ., 
not  Bitting.  • 


WHITLOW  V.  MISSOUIO.  PAC.  B.  CO. 

<No.  17,384.) 

(Supreme  Court  of  Nebraska.    Nov.  12,  1913.) 

(Byllaltu  by  the  Court.) 

1.  Raiiaoads  (§  350*)— Cbossinq  Accident— 
Injubt  to  Property— Question  for  jubt— 
is'eolioencb. 

la  an  action  for  damages  against  a  rail- 
road company  because  of  the  injury  to  property 
occasioned  by  its  alleged  negligence  it  is  for  the 
jury  to  say,  under  proper  instructiiona  from 
the  court  whether  the  acts  proven  constitute 
negligence  for  which  the  company  is  liable. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  K  1152-1192 ;    Dec  Dig.  »  350.*] 

2.  Neoliqencb  (S  136*) — Question  fob  Jubt 
— Evidence  of  Nbolioence. 

While  the  court  may  say  what  act  or  omis- 
sion of  a  party  is  evidence  of  negligence,  it  is 
for  the  jury  to  sa;  what  conclusion  such  evi- 
dence warrants.  Omaha  Street  R.  Co.  v. 
Craig,  39  Neb.  601,  58  N.  W.  209. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S|  277-353;    Dec.  Dig.  {  136.»] 

(Additional  Sj/llaiv*  by  Editorial  Staff.) 

3.  Trial  (§  290*)— Crossing  Accident— In- 
structions—Negligence. 

In  an  action  for  tbe  destruction  of  prop- 
erty in  a  crossing,  accident  an  instruction  to 
find  for  plaintiff  if  the  injury  resulted  from  de- 
fendant's negligence  was  not  erroneous,  where 
the  court  properly  instructed  on  contributory 
negligence  in  an^ither  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
DiK.  9§  705-713,  715,  71«,  718;  Dec.  Dig.  { 
29t5.*] 
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4.  Apfiai.  and  Erbob   (|  1068*)— Habmixss 

BBBOB— IHBTBUCTIONS. 

In  an  action  for  the  destruction  of  prop- 
erty in  a  crossing  accident,  an  instructioD 
quoting  the  statute  prescribing  a  penalty  of  $50 
against  a  railroad  company  for  failure  to  give 
the  requisite  crossing  signals  was  harmless, 
where  the  verdict  for  pUuntiff  was  amply  sus- 
tained by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {$  422&-4228,  4230;  Dec. 
Dig.  {  1068.*] 

Appeal  from  District  Coart,  Nemaha  Coun- 
ty; Pemberton,  Judge. 

Action  by  Cbas.  R.  Whitlow  against  tlie 
Missouri  Padflc  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

E.  M.  Morsman,  Jr.,  and  Will  H.  O'bomp- 
son,  both  of  Omaha,  for  appellant  Lambert 
&  McCarty,  of  Auburn,  for  appellee. 

HAMER,  J.  This  case  was  brought  in  the 
district  court  of  Nemaha  county  against  the 
defendant,  the  Missouri  Pacific  Railroad 
Company,  to  recover  damages  for  the  alleged 
destruction  of  a  wagon,  water  tank,  pump, 
and  harness.  The  articles  mentioned  were 
destroyed  at  a  public  crossing  where  there 
was  a  colllBlon  between  the  wagon  and  the 
water  tank  of  the  plaintiff  and  a  train  of 
cars  t>elonging  to  the  defendant.  The  plain- 
tiff had  a  verdict  and  Judgment,  from  the 
latter  of  wlilch  the  defendant  prosecutes  an 
appeal.  It  is  undisputed  that  there  was  a 
collision,  and  the  question  is:  Against  whom 
should  the  blame  attach? 

The  petition  alleged  that  the  bell  on  the 
locomotive  was  not  rung  not  the  whistle 
blown  at  a  distance  of  80  rods  or  more  from 
the  railroad  crossing  where  the  collision  oc- 
curred; that  the  team  and  wagon  was  in 
charge  of  an  employ^  of  the  plaintiff  who 
was  exercising  due  care  and  prudence  in  the 
handling  of  the  team ;  and  that  the  destruc- 
tion of  the  property  by  the  locomotlTe  was 
without  any  fault  or  neglect  of  the  plaintiff 
or  Us  agent  or  employ^;  ajid  that  it  was 
wholly  caused  by  the  negligence  and  care- 
lessness of  the  defendant  The  property  de- 
stroyed was  being  used  in  the  hauling  of 
water  for  the  purpose  of  supplying  an  en- 
gine that  furnished  power  to  run  a  threshing 
machine  in  the  neighborhood  of  the  crossing. 
The  answer  of  the  defendant  admitted  that 
it  was  a  corporation  owning  the  railroad 
wliich  extended  lietween  the  city  of  Auburn 
and  the  city  of  Omaha  in  the  state  of  Ne- 
braska; also,  admitted  that  the  plaintiff  was 
the  owner  and  in  possession  of  the  articles 
destroyed;  also,  admitted  that  there  was  a 
collision  between  the  wagon  and  water  tank 
of  the  plaintiff,  and  the  train  of  cars  of  the 
defendant,  but  denied  that  the  collision  was 
due  to  any  negligent  act  or  omission  on  the 
part  of  the  defendant  or  its  agents,  or  serv- 
ants; also,  alleged  tliat  if  the  plaintiff  re- 
ceived any  injury  that  the  same  was  caused 


by  the  negligence  of  the  plalntUI  and  hfe 
employe  who  had  the  custody  of  tbe  prop- 
erty; that  the  plaintiff  placed  the  custody  of 
the  property  in  the  hands  of  a  young  and  in- 
experienced boy  who  was  driving  tlie  wagoD 
at  the  time  of  the  collision;  and  tliat  this 
boy  negligently  and  carelessly  drove  upon 
and  over  a  public  crossing  without  using 
due  care  in  looking  out  for  tbe  approach  of 
the  defendant's  train,  and  after  hearing  and 
seeing  the  approach  of  the  train. 

The  driver  testified  on  behalf  of  tlie  plain- 
tiff tliat  he  was  16  years  old,  tliat  tbe  team 
consisted  of  a  mule  and  a  Iiorse,  that  a  bold- 
back  strap  had  been  broken,  that  tbe  wagon 
pushed  down  on  the  horse  which  had  no  hold- 
back, and  that  the  mule  had  to  do  aU  tiie 
holding  back  that  was  done.  Tbe  boy  was 
hauling  water  for  a  steam  thresher.  He  got 
a  load  of  water  and  started  back  to  the 
thresher.  He  had  to  cross  the  railroad  track. 
He  crossed  it  on  a  public  road  running  east 
and  west,  while  the  railroad  track  ran  north 
and  south.  He  was  driving  down  a  bill  near 
the  crossing  as  the  train  approached.  Tbe 
wagon  canre  down  the  hill  onto  tbe  crossing 
where  the  collision  happened,  probably  ac- 
celerated by  the  condition  of  the  broken  bold- 
back  strap.  The  witness  testified  that  the 
train  was  going  north  and  that  it  was  about 
50  feet  from  him  when  he  first  saw  it ;  tliat 
the  engine  did  not  tchistle  until  the  train 
Mt  the  wagon;  and  that  the  beU  did  not 
ring;  that  as  he  was  crossing  the  track  he 
looked  up  and  saw  the  train  on  the  track 
Just  a  short  distance  from  blm;  and  that 
he  Jumped  off  the  wagon,  and  Just  as  he 
Jumped  the  train  hit  the  tank  and  broke  It 
all  to  pieces.  Fortunately  the  team  was  not 
injured. 

[1-3]  The  last  paragraph  of  instruction  Na 
5  given  at  the  request  of  the  plaintiff  and 
quoted  In  defendant's  brief  is  as  follows: 
"And  U  from  the  evidence  you  believe  that 
the  injury  alleged  by  the  plaintiff  did  occur, 
and  that  the  defendant  railroad  comitany 
caused  the  same  as  alleged  in  plaintUTs  pe- 
tition, and  you  further  find  that  in  the  caus- 
ing of  said  accident  the  defendant  was  guil- 
ty of  negligence  under  the  rules  laid  down  to 
you  in  the  instructions  given,  you  shall  find 
for  the  plaintiff."  When  this  part  of  the 
instruction  is  read  in  connection  with  the 
part  not  quoted,  the  instruction,  as  a  whole, 
is  clearly  not  erroneous.  In  the  part  not 
quoted  the  Jury  were  told  that  in  determin- 
ing whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  they  might  take  into 
consideration  whether  be  looked  and  listened 
for  the  train  the  distance  from  the  track  at 
which  be  could  first  see  it,  the  obstructions 
to  his  view,  and  all  the  circumstances  and 
conditions  shown  then  to  have  existed,  and 
If  from  all  the  evidence  they  found  that  the 
person  In  charge  of  the  team,  wagon,  and 
other  property  exercised  the  care  and  caution 
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in  attempttng  to  cross  the  railroad  track 
that  a  prudent  and  careful  man  would  have 
exercised  under  such  circumstances,  then 
that  the  plaintiff  was  not  guilty  of  contribu- 
tory negligence.  The  foregoing  In  substance 
was  introductory  to  the  matter  quoted  and 
quallfles  the  same. 

At  the  plaintiff's  request  the  court  gave  to 
the  Jury  instruction  No.  1,  as  follows:  "Tou 
are  Instructed  that  section  104  of  chapter  16 
of  the  statutes  of  Nebraska,  which  applies 
to  this  section,  Is  as  follows:  'A  bell  of  at 
least  thirty  pounds  weight  or  a  steam  whistle 
shall  be  placed  upon  each  locomotive  engine, 
and  shall  be  rung  or  whistied  at  the  dis- 
tance of  at  least  80  rods  from  the  place  where 
the  said  railroad  shall  cross  any  other  road 
or  street  and  be  kept  ringing  or  whistling  un- 
til it  shall  have  crossed  said  road  or  street,  un- 
der a  penalty  of  fifty  dollars  for  every  neglect, 
to  be  paid  by  the  corporation  owning  the  rail- 
road, one-half  thereof  to  go  to  the  informer, 
and  the  other  half  to  this  state,  and  also  be 
liable  for  all  damages  which  shall  be  sus- 
tained by  any  i>er8on  by  reason  of  such  neg- 
lect.' Now  in  this  case  If  you  find  from  the 
evidence  that,  as  the  engine  of  the  defendant 
railroad  company  approached  the  pubUc 
crossing  where  the  accident  happened,  the 
whistle  was  not  sounded  nor  the  bell  rung 
as  required  by  the  statute,  and  that  the  ac- 
cident complained  of  was  caused  by  the  fail- 
ure so  to  ring  the  bell  or  blow  the  whistle, 
and  without  any  fault  or  negligence  on  the 
part  of  the  plaintiff  or  his  employ^  or  serv- 
ant who  was  at  that  time  in  charge  of  the 
property  Injured,  then  you  shall  find  for  the 
platotlfl." 

It  was  evidently  the  intention  of  the  trial 
court  to  submit  to  the  Jury  the  question  of 
the  defendant's  alleged  negligence  In  failing 
to  ring  the  bell  or  to  blow  the  whistle  as  the 
train  approached  the  crossing.  It  is  contend- 
ed by  the  appellant  that,  as  the  trial  court 
told  the  Jury  to  find  the  defendant  railroad 
company  liable  If  the  bell  was  not  rung  or 
the  whistle  was  not  blown  at  the  distance 
of  at  least  80  rods  from  the  crossing,  then 
that  the  instruction  relating  thereto  was  in 
effect  to  say  to  the  Jury  that  they  should  ex- 
clude from  their  consideration  any  and  all 
other  facts  relating  to  the  case,  and  that  they 
should  rest  their  verdict  solely  on  the  fail- 
ure to  ring  the  bell  or  to  blow  the  whistle; 
bat  this  contention  loses  sight  of  the  fact 
that  instruction  No.  1  quoted  last  above  con- 
tolns  the  further  provision  that  if  the  acci- 
dent complained  of  was  caused  by  the  fail- 
ure so  to  ring  the  bell  or  blow  the  whistle, 
and  without  any  fault  or  negligence  on  the 
part  0/  the  plaintiff  or  hit  employi  or  terv- 
ant,  then  there  could  be  a  finding  for  the 
plaintiff.  That  the  broken  holdback  strap 
on  the  horse  which  prevented  him  from  hold- 
ing back  the  wagon,  and  which  compelled  the 
mule  to  do  all  the  holding  back  that  was 
done,  may  have  accelerated  the  speed  of  the 


wagon  down  the  hill  as  It  approached  the 
crossing  and  may  have  thereby  contributed 
to  the  accident  is  possible,  and  perhaps  prob- 
able, but  whether  there  was  negligence  of 
(I  contributory  character  attaching  to  the 
plaintiff  because  of  this  fact  was  a  matter 
peculiarly  within  the  province  of  the  Jury,  as 
also  whether  the  bell  was  rung  or  the  whis- 
tle blown,  and,  if  not,  whether  the  failure  to 
do  so  on  the  part  of  the  defendant  caused  the 
injury. 

[4]  Instruction  No.  1  complained  of  was 
apparently  copied  from  the  instruction  given 
on  behalf  of  the  plaintiff  in  Union  P.  R.  Co. 
V.  Elliott,  64  Neb.  299,  74  N.  W.  627.  That 
Instruction  was  not  given  in  a  case  on  all 
fours  with  the  Instant  case.  In  ttiat  case 
one  Elliott  was  an  employe  of  the  railway 
company,  and  while  standing  between  two 
tracks  in  a  switchyard  he  was  struck  by  a 
passing  engine.  He  had  a  verdict  and  Judg- 
ment. Of  the  instruction  given  this  court 
said :  "Bnt  if  the  instruction  was  erroneous, 
we  do  not  think  it  prejudiced  the  railway 
company,  as,  after  all,  the  effect  of  the  In- 
struction was  to  tell  the  Jury  that  if  Elliott's 
Injury,  without  negligence  on  his  part,  was 
caused  by  the  failure  of  a  bell  to  be  rang  or 
a  whistle  to  be  blown  on  the  switeh  engine, 
then  the  railway  company  was  liable.  The 
quoting  of  the  statute  by  the  court  in  the 
instruction  added  nothing  whatever  to  it,  as, 
irrespective  of  a  statute,  the  storting  or  run- 
ning of  a  switch  engine  in  a  switchyard  filled 
with  a  network  of  tracks,  upon  which  cars 
and  engines  are  constantly  moving  and  in 
which  yardmen  are  constontly  at  work,  with- 
out the  ringing  of  a  bell  or  the  blowing  of  a 
whistle,  is  evidence  of  negligence." 

While  it  was  unnecessaiy  to  inform  the 
Jurora  that  a  penalty  of  $60  might  be  in- 
flicted npon  the  corporation  owning  the  rail- 
road for  every  neglect  to  ring  the  bell  or 
blow  the  whistle,  it  was  quite  proper  to  tell 
them  that  the  railroad  company  was  liable 
for  all  damages  sustelned  by  the  plaintiff  in 
this  case  by  reason  of  such  neglect,  provided 
they  so  found.  If  the  instruction  may  have 
been  erroneous  because  of  the  statement 
touching  the  $50  penalty  which  might  be 
inflicted  for  neglect  to  ring  the  bell  or  blow 
the  whistle.  It  does  not  therefore  follow  that 
the  error  was  so  far  prejudicial-  that  the 
verdict  was  Induced  by  it  and  should,  because 
of  that  fact,  be  set  aside.  The  trial  court 
quoted  the  statute  probably  as  the  easiest 
way  of  telling  the  Jury  the  liability  which 
the  defendant  incurred  if  it  was  negligent; 
and,  while  there  was  no  necessity  to  tell 
them  of  the  punishment  which  might  be  in- 
flicted in  another  and  different  proceeding  if 
the  company  should  be  prosecuted  and  found 
guilty,  it  does  not  follow  that  the  verdict 
was  brought  about  by  the  statement  made. 
It  was  for  the  Jury  to  find  the  facts  under 
proper  instractions.  The  evidence  sustains 
the  verdict,  and  in  any  event  t^  defendant 
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does  not  make  the  contention  that  It  falls  to 
do  so.  It  complains  only  of  the  Instructions. 
We  are  unable  to  find  any  prejudicial  error 
therdn. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

SEDGWICK,  J.,  not  sitting. 


DENGLBR  ▼.  FOWLER  et  aL     (No.  17,373.) 
(Supreme  Court  of  Nebraska.    Nov.  12,  1913.) 

{SylUilut  by  ih0  Court.) 

1.  Vendor  and   Ptjbchabbb  ({  28*)  —  CON- 

TBACT— LKTTERS. 

By  exchange  of  letters  in  due  course  of 
mail,  the  writers  may  enter  into  a  valid  con- 
tract for  the  sale  of  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  18,  19,  22;  Dec  Dig. 
{  28.*] 

2.  Landlobd  and  Tenaht  (§  92*)  —  Lessee's 
Option  to  Puechasb— Right  to  Enforce. 

In  a  written  land  lease  an  option  granting 
to  lessee,  upon  expiration  of  the  stipulated 
term,  the  right  to  purchase  the  land  upon  defi- 
nite terms,  is  an  enforceable  contract. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  %i  290-294;  Dec.  Dig. 
S  92.*] 

3.  Landlord  and  Tenant  (§  33*)— Conteact 
—Modification— Consideration. 

A  five-year  land  lease  may  be  modified  aft- 
er its  execution,  so  as  to  grant  to  lessee  an  en- 
forceable option,  upon  expiration  of  the  lease, 
to  purchase  the  land  on  definite  terms,  and  for 
that  purpose  the  rentals  stipulated  in  the  orig- 
inal lease  and  the  subsequent  promise  to  pay 
the  purchase  price  are  valid  considerations. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  fj  93-96;  Dec.  Dig.  { 
33.»] 

4.  Vendor  and  Purchaser  (8  232*)— Rightb 
OF  Purchaser  —  Notice  of  Outstandino 
Equities — Option  of  Lessee. 

The  possession  of  a  tenant  is  not  only  no- 
tice to  the  world  of  his  rights  as  lessee,  but 
is  notice  of  all  other  interests  of  which  in- 
quiry would  elicit  knowledge. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {S  540-^5,  548-562; 
Dec  Dig.  S  232.»] 

6.  Vendor  and  Purchaser  (§  232*)— Rights 
op  Purchabeb  —  Notice  of  Outstanding 
Equities— Option  of  Lessee. 

A  purchaser   of  land,  in  possession  of  a 

tenant  who  was  not  asked  about  his  interests 

in  the  demised  premises,  is  bound  by  all  of  the 

equities  enforceable  by  the  lessee  against  the 

vendor. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 

Purchaser,    Cent    Dig.    H  540-545,    548-562; 

Dec  Dig.  i  232.*] 

6.  Vendor  and  Purchaser  (J  232*)— Rights 
OF  Purchaseb  —  Notice  of  Outstanding 
Equities — Recorded   Lease. 

The  notice  imparted  by  a  recorded  lease 
for  a  five-year  term  does  not  put  an  end  to  in- 
quiry as  to  the  rights  of  a  tenant  who,  for  a 
long  period  of  years,  has  been  in  possession  of 
the  demised  premises,  where  he  is  conducting 
a  store  in  buildings  erected  at  his  own  expense. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {&  540-545,  548-562; 
Dec  DiK.  S  232.  ♦! 


7.  Specific  Pebformawob  (I  22*)— Ootstand- 
INO  EQuniKs— Right  to  Enfobcs  A-OAisst 
Pubchaskb. 

Purchasers  of  land,  with  notice  that  a 
lessee  in  possession  has  an  option  to  buy  the 
demised  premises  at  the  expiration  of  bis  lease, 
may  be  required  to  perform  lessor's  agreement 
to  convey  the  lot  to  lessee. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance; Cent  Dig.  fi  51,  53;  Dec  IMg. 
§22.*) 

Appeal  from  District  Court,  Dod«e  Comt- 
ty;-  Uollenbeck,  Judge. 

Action  by  Charles  Dengler  against  Trank 
Fowler  and  others.  From  a  Jndgment  for 
defendants,  plaintiff  appeala  Reveraed  and 
remanded,    with   directions. 

F.  Dolezal  and  Geo.  L.  Loomis,  both  of  Fre- 
mont, and  Burr,  Greene  &  Greene,  of  Lin- 
coln, for  appellant  Courtrigbt  &  Sidner,  of 
Fremont,  for  appellees. 

ROSE,  J.  This  la  a  salt  for  specific  per- 
formance of  a  contract  obligating  Martha  E 
Green,  a  resident  of  ntlca,  N.  Y..  to  sell  and 
convey  to  plaintiff  a  lot  in  Fremont,  Neb.  As 
her  tenant  he  was  in  possession  of  tbe  lot 
for  many  years,  wbete  be  conducted  a  retail 
furniture  bustness  in  a  building  erected  at 
his  own  expense.  The  last  lease  executed 
by  them  Is  In  writing,  Is  dated  May  14,  1905. 
and  Is  duly  recorded.  It  covered  the  period 
from  June  X,  1905,  to  June  1,  1910,  required 
plaintiff  to  pay  to  lessor  quarterly  an  annual 
rental  of  $150,  and  prescribed  conditions  un- 
der which  he  was  permitted  to  remove  his 
improvements.  He  Is  still  In  possession.  He 
pleads  In  his  petition  that,  by  exchange  of 
letters  soon  after  the  execution  of  this  lease, 
be  and  lessor  agreed  that,  upon  expiration 
of  the  five-year  term,  she  should  sell  and  con- 
vey the  demised  property  to  him  for  53.000. 
one-third  of  the  purchase  price  to  be  paid  in 
cash  and  the  balance  to  be  secured  by  a 
mortgage  on  the  premises,  to  be  payable  In 
10  years  and  to  draw  Interest  at  the  rate  of 
6  per  cent  per  annum.  Plaintiff  further 
pleads  that,  with  knowledge  of  his  rights, 
Frank  Fowler,  defendant,  procured  from 
Martha  K  Green,  lessor,  April  12,  1910,  In 
the  name  of  his  wife,  Jessie  Fowler,  de- 
fendant, a  deed  to  the  leased  lot,  and  that 
grantee  holds  tbe  title  subject  to  plaintifFs 
right  of  purchase.  Defendants  denied  the 
existence  of  the  agreement  on  which  plain- 
tiff relies,  alleged  they  bought  the  lot  In 
good  faith  from  lessor  for  $3,600,  asked  to 
have  grantee's  title  quieted,  and  demanded 
damages  on  account  of  the  failure  of  plain- 
tiff to  surrender  possession  June  1,  1910. 
The  findings  of  the  trial  court  were  in  favor 
of  defendants  on  all  of  the  Issues  raised  by 
tbe  answer,  and  from  a  Judgment  in  their 
favor  plaintiff  has  appealed. 

[1,2]  Did  lessor  and  plaintiff  make  the 
agreement  pleaded  in  the  petition?  Was 
there  a  valid  consideration?  Did  def aid- 
ants purchase  the  lot  with  notice  of  plalu- 
tifTs  rlsthts?    These  questions  are  to  be  de- 
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termined  from  the  evidence.  Plaintiff  IntdstB 
that  he  proved  his  contract  by  the  exchange 
of  letters  in  due  course  of  malL  A  binding 
agreement  may  be  thus  established.  Helwlg 
r.  Aulabaugh,  83  Neb.  S42,  120  N.  W.  162. 
Some  of  the  correspondence  Is  missing,  but 
plaintiff  testified  orally  to  the  contents  of 
letters  not  produced.  In  the  testimony  the 
right  asserted  by  plaintiff  Is  frequently  call- 
ed an  "option,"  and  defendants  suggest  that 
the  use  of  such  a  term  Is  an  intimation  that 
no  enforceable  contract  was  made.  The  sug- 
gestion, however,  is  not  Important  In  equity 
the  term  employed  by  a  party  to  describe  a 
transaction  is  not  controlling.  The  inquiry 
Bhould  be  directed  to  what  the  parties  agreed 
to  do.  Plaintiff  testified  without  contradic- 
tion that  his  transactions  with  lessor  were 
limited  to  the  lot  In  controversy.  That  their 
correspondence  related  thereto  will  be  taken 
for  granted,  since  there  is  nothing  to  the  con- 
trary In  the  record.  Plaintiff  had  been  trans- 
acting business  in  the  name  of  his  wife,  M. 
Ik  Dengler,  and  from  all  of  the  evidence  it  la 
clear  that  letters  addressed  to  her  in  an- 
swer to  his  own  should  be  considered  a  part 
of  his  correspondence.  For  2S  years  lessor 
owned  the  lot,  while  plaintiff  occupied  it  with 
his  bulldlugs  and  retail  furniture  store. 
When  her  Fremont  agent  presented  to  him 
for  his  signature  a  lease  covering  the  period 
from  June  1,  1905,  to  June  1, 1910,  it  contain- 
ed a  provision  requiring  him  to  vacate  the 
premises  upon  six  months'  notice,  in  case  of 
a  sale.  The  evidence  is  conclusive  that  be 
refused  to  make  the  lease  on  such  terms  and 
that^  he  signed  it  after  this  provision  was 
erased.  On  the  witness  stand  he  said  that 
in  May,  1905,  after  execution  of  the  lease,  he 
sent  a  letter  to  lessor  at  her  proper  address 
In  Utica,  N.  Y.,  containing  in  substance  these 
words:  "Have  seen  in  lease  that  you  want 
to  sell  the  lot  Will  you  please  give  me  best 
terms  and  price  on  the  same?"  In  reply  he 
received  a  letter  directed  to  M.  L.  Dengler. 
It  was  dated  May  24,  1905,  and  in  part  reads 
thus:  "In  reply  to  your  letter  would  say 
that  the  best  that  I  can  do  on  a  sale  is  $3,- 
000,  yon  to  pay  $1,000  down,  and  the  other 
$2,000  to  be  covered  by  a  mortgage.  I  will 
pay  for  the  selling  of  the  property.  Have 
written  Courtrlght  A  Sidner  this  day."  The 
original  letter  Is  in  evidence.  The  partners 
mentioned  were  lessor's  agents  for  the  pur- 
poses of  lease  and  sale.  She  gave  her  dep- 
osition. It  shows  that  she  directed  the 
writing  of  the  letter  described.  Plaintiff 
says  he  made  the  following  reply  thereto,  but 
did  not  keep  a  copy  of  it:  "I  have  not  got 
any  money  just  now  to  buy  lot,  but  will  buy 
same  after  expiration  of  my  lease.  Please 
give  me  best  price  and  terms  on  same."  He 
testified  tills  was  answered  June  13,  1905,  as 
follows,  in  a  lost  letter  signed  by  lessor  and 
received  by  him:  "I  will  sell  yon  lot  for  $3,- 
OOO,  $1,000  paid  down,  and  $2,000  payable 
In  ten  years  at  6  per  cent  interest  and  I 
will  pay  commission  for  selling  it"  He  fur* 
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ther  stated  that,  in  a  letter  properly  address- 
ed to  her  and  posted,  he  afterward  wrote: 
"I  hereby  accept  your  offer  for  lot"  Two 
witnesses  testifled  they  had  seen  lessor's  let- 
ter containing  the  option  which  permitted 
plaintiff  to  bny  the  lot  at  the  expiration  of 
his  lease  for  $3,000,  one-third  to  be  paid  in 
cash  and  the  balance  to  be  secured  by  mort- 
gage. One  of  the  witnesses  gave  the  rate  of 
Interest  on  the  deferred  payment  at  6  per 
cent  and  the  other  at  5  per  cent  To  others 
plaintiff  asserted  the  existence  Of  this  op- 
tion, before  the  time  to  exercise  it  had  ex- 
pired. While  lessor  contradicted  testimony 
that  the  option  had  been  given  and  accepted, 
the  more  convincing  proofs  indicate  that 
plaintiff  told  the  truth.  His  tailure  to  pro- 
duce the  letter  dated  June  3,  1906,  does  not 
discredit  his  testimony,  when  his  peculiari- 
ties and  the  conditions  surrounding  the  nego- 
tiations are  considered. 

[3]  It  is  undisputed  that  nearly  five  years 
before  his  lease  expired  he  began  negotia- 
tions for  a  longer  occupancy,  when  he  learn- 
ed the  lot  was  for  sale.  His  lessor  made 
him  an  offer.  Why  should  he  abandon  his 
purpose  before  its  consummation?  He  evi- 
dentiy  thought  a  change  in  location  wonld 
ruin  his  business.  The  terms  of  the  op- 
tion were  more  profitable  to  lessor  than  the 
terms  of  the  lease.  His  negotiations  were 
consistent  with  his  business  interests  and 
purposes.  The  lot  increased  in  value.  De- 
fendants offered  $3,600  for  it  There  was  a 
temptation  for  lessor  to  avoid  a  sale  to  plain- 
tiff. When  the  whole  case  is  considered,  her 
testimony  is  less  convincing  than  that  ad- 
duced on  behalf  of  plaintiff.  The  finding  is 
that  the  agreement  of  lessor  to  sell  the  lot 
to  plaintiff  was  proved  as  pleaded.  It  is 
definite  in  its  terms.  Plaintiff  tenders  full 
performance  on  his  part  Should  the  con- 
tract be  enforced?  It  is  argued  that  the 
offer  or  option  is  not  enforceable  and  that 
there  was  no  consideration.  The  contract 
proved  by  the  correspondence,  when  consid- 
ered with  all  of  the  circumstances  disclosed 
by  the  evidence,  amounts  to  a  modification 
of  the  lease  so  as  to  permit  lessee  to  buy 
the  lot  upon  expiration  of  the  stipulated 
term.  Considered  as  an  option,  the  agree- 
ment is  enforceable.  The  quarterly  rental 
and  the  promise  to  pay  the  purchase  price 
are  valid  considerations  for  the  modifica- 
tion. Knerr  v.  Bradley,  105  Pa.  190;  Bow- 
man V.  Wright  65  Neb.  661,  91  N.  W.  580. 
92  N.  W.  580.  Considered  as  an  independent 
contract,  the  result  is  the  same. 

[4,  E]  Defendants  were  not  innocent  pur- 
chasers. They  knew  before  they  accepted 
lessor's  deed  that  plaintiff  had  been  in  pos- 
session of  the  lot  for  many  years  and  that 
in  buildings  which  he  had  erected  he  was 
conducting  a  store  on  the  premises.  With 
such  notice,  they  were  bound  to  inquire 
about  his  rights.  McParland  v.  Peters,  87 
Neb.  829,  128  N.  W.  623.  His  possession 
was  notice  to  the  world  of  his  interests  in 
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the  lot  (Draper  ▼.  Taylor,  68  Neb.  787,  79  N. 
W.  709 ;  Best  v.  Zutavern,  63  Neb.  604,  74  N. 
W.  64;  Scbarman  ▼.  Scbarman,  88  Neb.  89, 
66  N.  W.  704;  UW  v.  May,  6  Neb.  157.  De- 
fendants argue  that  the  possession  of  plain- 
tiff does  not  charge  them  with  notice  of  his 
option,  because  It  Is  not  embodied  In  his 
recorded  lease  and  is  not  to  be  fonnd  in 
any  other  public  record.  This  argument 
seems  to  have  support  in  an  Isolated  case^ 
Hamilton  ▼.  Ingram,  13  Tex.  Civ.  App.  604, 
36  S.  W.  748.  The  decisions  generally,  how- 
ever, announce  a  contrary  doctrine.  The 
possession  of  a  tenant  is  not  only  notice 
to  the  world  of  his  rights  as  lessee,  but  Is 
notice  of  all  other  Interests  of  which  In- 
quiry would  elicit  knowledge.  A  purchaser 
of  land,  in  possession  of  a  lessee  who  was 
not  asked  about  his  Interests  in  the  demised 
premises,  Is  bound  by  all  of  the  equities  en- 
forceable by  the  lessee  against  the  vendor. 

[(]  The  notice  imparted  by  a  recorded 
lease  for  a  flve-year  term  does  not  put  an 
end  to  inquiry  as  to  the  rights  of  a  tenant 
who,  for  a  long  period  of  years,  has  been 
in  possession  of  the  demised  premises,  where 
he  Is  conducting  a  store  in  buildings  erect- 
ed at  his  own  expense.  Gases  announcing 
these  principles  of  law  and  the  reasons  on 
which  they  are  based  are  collected  in  an 
editorial  note  to  Oarbatt  &  Donovan  v. 
Mayo,  128  Oa.  269,  67  S.  B.  496,  13  L.  R.  A. 
(N.  S.)  68.  The  doctrine  of  the  cases  gen- 
erally on  this  subject  Is  In  harmony  with 
former  rulings  of  this  court.  Smith  v.  Gib- 
son, 25  Neb.  611,  41  N.  W.  860;  Frledlander 
V.  Ryder,  30  Neb.  783,  47  N.  W.  83,  9  U  R. 
A.  700 ;  Kahre  v.  Rundle,  38  Neb.  316,  66  N. 
W.  888. 

[7]  Having  accepted  title  with  notice  of 
the  rights  of  plaintiff,  defendants  should  be 
required  to  perform  lessor's  agreement  to 
convey  the  lot  to  him.  The  Judgment  of  the 
district  court  Is  therefore  reversed,  with  di- 
rections to  enter  a  decree  in  favor  of  plain- 
tiff for  spedflc  performance  at  the  costs  of 
defendants  In  both  courts. 

Reversed  and  remanded  for  a  decree  in 
favor  of  plaintiff. 


WESTOVBB  v.  HOOVER  et  aL    (No.  17,990.) 
(Supreme  Court  of  Nebraska.    Nov.  12,  1913.) 

(SvtUilHu  by  «k«  Court.) 

t,  LnoTATiON  OF  Actions  (>  127*) — Pbjson- 
AL  Injuby— Changs  of  Cause. 

When  thia  action  was  commenced,  it  was 
brought  and  was  tried  on  the  sole  theory  of  a 
failure  of  a  master  to  provide  a  safe  place  for 
his  servant  to  work.  Plaintiff  recovered,  and 
on  appeal  to  the  Supreme  Court  It  was  held 
that  the  relation  of  master  and  servant  did  not 
exist  between  plaintiff  and  defendant  at  the 
time  the  plaintiff  received  Us  injuries.  When 
the  cause  was  remanded  to  the  district  court, 
the  plaintiff  filed  an  amended  petition  eliminat- 
ing the  allegations  relating  to  master  and  serv- 
ant, and  alleged  that  plaintiff  was  working  for 


an  independent  contractor  at  the  time  he  was 
injured,  and  was  on  the  defendants'  premises 
by  their  invitation;  that  he  received  his  in- 
juries by  reason  of  defendants'  negligence  as 
uvitors  upon  their  premises.  Held  tiiat,  the 
amended  pebtion  having  been  filed  more  tlian 
four  years  after  the  plaintiff's  injuries  occur- 
red, the  cause  of  action  stated  therein  was  bar- 
red by  the  statute  of  limitations. 

[Bd.  Note. — ^For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  H  543h547;  Dec  Dig.  { 
127.*] 

(Additiotua  Byttabut  by  Bditorial  Staff.) 

2.  Action  (I  1*)— Gbounds— "Caosb  of  Ac- 
tion." 

A  "cause  of  action"  most  be  distinguished 
from  the  subject  of  action.  It  is  the  right 
claimed  or  wrong  suffered  by  the  plaintiff,  on 
the  one  hand,  and  the  dnty  or  delict  of  the  de- 
fendant, on  the  other  hand.  It  embraces  all 
the  facts  which,  taken  together,  are  necessair 
to  fix  the  responsibility.  It  does  not  consist 
in  either  a  duty  or  obligation,  or  a  failure  to 
discharge  that  duty,  or  injury,  standing  alone; 
but  all  three  of  these  elementa  must  be  combin- 
ed to  give  rise  to  a  cause  of  action.  In  a  suit 
against  a  master  for  injuries  to  a  servant,  the 
violation  of  the  master's  duty  constituted  the 
cause  of  action. 

[Bd.  Note.— For  other  cases,  see  Action. 
Cent  Dig,  H  1-7.  86;   Dec  Dig.  f  l.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1016-1019;   voL  8,  p.  7598.] 

Appeal  from  District  Conrt,  Lancaster 
County;  Stewart,  Judge. 

Action  by  Edward  Westover  against  Abra- 
ham L.  Hoover  and  others.  From  Judgment 
for  plaintiff,  defendants  appeal.  Reversed 
and  dismisBed. 

E.  C.  Strode,  J.  L.  Root,  and  M.  V.  Begh- 
tol,  all  of  Lincoln,  for  appellanta  Holmes  & 
De  Lacy,  for  appellee. 

BARNES,  J.  This  case  is  before  as  on  a 
second  appeal.  Our  former  opinion  is  re- 
ported in  88  Neb.  201,  129  N.  W.  286,  where 
the  facts  of  the  case  are  fully  stated,  and, 
except  such  of  them  as  may  be  necessary  to 
a  determination  of  this  appeal,  will  not  be 
repeated  in  tills  oidnion.  The  former  appeal 
resulted  in  a  reversal  of  the  Judgment  of  the 
district  court,  and  when  the  cause  was  re- 
manded for  further  proceedings  the  plain- 
tiff amended  his  petition  and  sought  a  recov- 
ery on  the  ground  that  wtille  he  was  employ- 
ed by  an  independent  contractor  he  was  at 
work  upon  the  defendants'  premises  by  in- 
vitation, and  was  injured  by  the  negligence 
of  the  defendants  in  not  furnishing  a  safe 
place  to  work,  in  not  having  the  premises 
sufficiently  lighted,  and  by  negligently  idl- 
ing to  warn  the  plaintiff  of  the  dangers 
there  existing  by  reason  of  the  installation 
and  operation  of  an  ice  machine  in  close 
proximity  to  the  place  where  the  plaintiff 
was  worldng.  Among  other  defenses,  the  de- 
fendants pleaded  the  statute  of  limitations. 
On  the  second  trial  the  plaintiff  had  the  ver- 
dict and  Judgment,  and  the  defendants  have 
appealed. 

[1]  It  is  contended  that  the  court  erred  ta 
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Qot  sustaining  the  plea  of  tbe  statute  of  Um- 
Itatlons,  and  In  not  directing  a  verdict  for 
tbe  defendanta  When  this  action  was  com- 
menced it  was  one  to  recover  for  personal  In- 
juries alleged  to  have  been  sustained  by  the 
plaintiff  while  in  the  defendants'  service  on 
account  of  having  been  set  to  woik  by  one 
De  Vore,  the  defendants'  foreman,  in  an  un- 
safe place  containing  an  ice  machine  in  oper- 
ation, the  premises  not  being  properly  light- 
ed, the  machine  being  composed  in  part  of  a 
piston  and  revolving  wheel,  which  was  left 
unguarded,  and  no  warning  was  given  to 
plaintiff  as  to  the  danger,  by  reason  of  which 
his  heel  was  caught  and  crushed  by  tbe  re- 
volving wheel  and  piston.  The  case  was 
tried  upon  that  theory,  and  there  was  no 
suggestion  that  the  defendants  had  Incurred 
any  other  liability  than  that  of  a  master  to 
his  servant.  On  the  former  appeal  it  was 
held  that  tbe  relation  of  master  and  serv- 
ant did  not  exist  between  the  plaintiff  and 
the  defendants  at  the  time  when  tbe  injury 
was  sustained,  and  for  that  reason  the  Judg- 
ment of  the  district  conrt  was  reversed  and 
the  cause  was  remanded  for  further  pro- 
ceedings. When  tbe  mandate  was  returned 
to  the  district  court,  the  plaintiff  amended 
his  petition  by  eliminating  tbe  allegation 
that  he  was  defendants'  servant  at  the  time 
he  received  hla  injuries,  and  there  was  sub- 
stituted the  allegation  that  plaintiff  was 
working  for  an  independent  contractor,  and 
was  upon  tbe  defendants'  premises  by  their 
invitation ;  that  he  was  injured  by  their  neg- 
ligence as  above  stated.  The  amended  peti- 
tion was  filed  more  than  four  years  after  the 
plaintiff  sustained  his  injuries,  and  if  In  ef- 
fect it  stated  a  new  and  different  ground  of 
recovery  then  the  bar  of  the  statute  was  com- 
plete, and  the  trial  court  should  have  direct- 
ed a  verdict  for  tbe  defendants  in  compli- 
ance with  their  respect 

In  support  of  their  contention  tbe  defend- 
ants cite  tbe  case  of  Johnson  v.  American 
Smelting  &  Refining  Co.,  80  Neb.  250,  114  N. 
W.  144.  In  tbe  opinion  on  a  rehearing  In 
that  case  (80  Neb.  on  page  261,  116  S.  W.  on 
page  519)  the  rule  contended  for  is  stated  as 
follows;  "A  cause  of  action  alleged  in  an 
amended  petition,  although  founded  upon  the 
same  injury  as  that  described  in  tbe  original, 
is  a  different  cause  of  action,  if  It  is  depend- 
ent entirely  upon  different  reasons  for  hold- 
ing tbe  defendant  responsible  for  tbe  wrong 
alleged." 

In  an  oidnion  by  tbe  present  Chief  Justice 
of  the  United  States  in  Union  P.  R.  Co.  v. 
Wyler,  168  U.  «.  285,  15  Sup.  Ct  877,  38  L. 
Ed.  983,  tbe  effect  of  a  departure  from  tbe 
theory  first  presented  in  an  action  is  dis- 
cussed, and,  in  disposing  of  the  argument 
that  all  tbe  facts  necessary  to  entitle  the 
plaintiff  in  that  case  to  recover  were  alleged 
in  the  original  petition,  it  was  said:  "It  is 
argued,  however,  that,  as  all  the  facts  neces- 
sary to  recovery  were  averred  in  the  original 


petition,  tbe  subsequent  amendment  set  out 
no  new  cause  of  action  in  alleging  tbe  Kan- 
sas statute.  If  tbe  argument  were  sound,  it/ 
would  only  tend  to  support  tbe  proposition 
that  there  was  no  departure  or  new  cause  of 
action  from  fact  to  fact,  and  would  not  in 
the  least  meet  the  difficulty  caused  by  the 
departure  from  law  to  law." 

Martin  ▼.  Pittsburg  R.  Co.,  227  Pa.  18, 
75  Atl.  837,  26  L.  R.  A.  (N.  S.)  1221,  19 
Ann.  Cas.  818,  was  an  action  brought  origi- 
nally to  recover  tor  the  death  of  the  plain- 
tiff's husband.  Tbe  negligence  charged  was 
shown  to  be  unfounded,  and  it  was  held  that 
plaintiff  cannot  amend  by  setting  up  a  differ- 
ent theory  charging  different  negligence 
after  limitations  have  become  a  bar.  Where 
an  action  is  brought  to  recover  for  the  death 
of  a  person,  not  an  intending  passenger,  at 
a  street  crossing,  and  the  evidence  shows  no 
negligence  on  the  part  of  defendant  railroad 
company,  an  amended  statement  alleging 
that  tbe  person  injured  was  an  intending 
passenger  will  not  be  allowed  after  limita- 
tions have  become  a  bar. 

Allen  V.  Tuscarora  V.  R.  Co.,  229  Pa.  97, 
78  ML  34,  30  L.  R  A.  (N.  S.)  1096,  140  Am. 
St.  Rep.  714,  was  an  action  brought  by  a 
brakeman  against  a  railroad  company  for 
injuries  received  while  coupling  cars.  Tbe 
original  statement  was  in  trespass  at  com- 
mon law  alleging  that  the  injuries  were 
caused  by  defendant's  negligence  in  using  a 
conplw  more  dangerous  than  the  ordinary 
coupler  employed  by  railroads.  An  amend- 
mient  alleging  that  tbe  defendant  was,  at  the 
time  of  the  injury,  engaged  in  Interstate  com- 
merce, with  its  cars  equipped  with  couplers 
in  violation  of  the  Act  of  Congress  March  2, 
1893  (27  U.  S.  SL  at  Large,  c.  196,  p.  531 
[U.  S.  Comp.  St  1901,  p.  3174]),  making  it 
unlawful  for  a  carrier  to  use  cars  In  inter- 
state traffic  not  equipped  with  automatic 
couplers,  and  providing  that  employes  in- 
jured by  a  car  or  train  not  so  equipped  shall 
not  be  deemed  to  have  assumed  tbe  risk  oc- 
casioned thereby,  was  held  to  set  up  a  new 
cause  of  action  which  was  barred  by  the 
statute  of  limltatlona  It  was  there  said: 
"A  departure  In  pleading  may  be  either  in 
the  substance  of  the  action  or  defense,  or  In 
the  law  on  which  it  is  founded." 

In  Elrod  v.  St  Louis  &  S.  F.  R.  Co.,  84 
Kan.  444,  118  Pac:  1046,  tbe  court  held  that 
"where^  in  an  action  for  injuries  to  a 
licensee,  there  was  no  allegation  that  defend- 
ant was  negligent  In  failing  to  light  its  depot 
platform,  the  petition  could  not  be  amended 
so  as  to  charge  such  failure  as  a  ground  of 
negligence  after  limitations  bad  ran  against 
it" 

Chicago  &  A.  R.  Co.  v.  Scanlan,  170  111. 
106,  48  N.  B.  826,  was  an  action  for  injuries 
caused  by  tbe  falling  of  a  scaffold.  Tbe 
original  declaration  averred  that  tbe  scaffold 
fell  owing  to  its  faulty  construction.  An 
amended  declaration  filed  after  J^e  statute 
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of  llmltatloiiB  hafl  run  charged  negligence 
In  overloading  the  scaffold.  It  was  held  that 
this  stated  a  new  cause  of  action  and  the 
statute  was  a  bar.  Where  a  complaint  set 
up  simple  negligence  or  willful,  wanton,  or 
reckless  conduct  on  the  part  of  the  defend- 
ant, and  an  amendment  charged  that  the 
damages  were  caused  by  willful,  wanton,  or 
reckless  conduct  on  the  part  of  the  defoid- 
ant's  seryant,  the  court  held  that  the  amend- 
ment set  up  a  new  ground  of  liability,  and  In 
determining  whether  the  action  was  barred 
by  limitations  the  time  should  be  calculated 
up  to  the  date  of  filing  the  amendment. 
Freeman  t.  Central  of  G.  R.  Co.,  154  Ala. 
819,  45  South.  898. 

In  Whalen  v.  Gordon,  95  Fed.  305,  37  C.  C. 
A.  70,  Judge  Sanborn,  writing  the  opinion, 
said:  "An  amendment  to  a  petition,  which 
iiets  up  no  new.  cause  of  action  or  claim,  and 
makes  no  new  demand,  but  simply  varies  or 
expands  the  allegations  in  support  of  the 
cause  of  action,  already  propounded,  rdates 
back  to  the  commencement  of  the  action,  and 
the  running  of  the  statute  against  the  claim 
so  pleaded  Is  arrested  at  that  point  But  an 
amendment  which  introduces  a  new  or  differ- 
ent cause  of  action,  and  makes  a  new  or  dif- 
ferent demand,  does  not  relate  back  to  the 
beginning  of  the  action,  so  as  to  stop  the  ran- 
ning  of  the  statute,  bat  is  the  equivalent  of 
a  fresh  suit  upon  a  new  cause  of  action,  and 
the  statute  continues  to  run  until  the  amend- 
ment is  filed;  and  this  rule  applies  although 
the  two  causes  of  action  arise  out  of  the  same 
transaction,  and,  by  the  practice  of  the  state, 
a  plaintiff  is  only  required  in  his  pleading  to 
state  the  facts  which  constitute  his  cause  of 
action." 

Appellant  also  cites  the  case  of  Van  de 
Haar  v.  Van  Domseler,  56  Iowa,  671,  10  N. 
W.  227.  In  that  case  the  original  petition 
charged  the  defendant  with  seduction,  and 
the  amended  petition  charged  him  with  rape. 
It  was  there  held  that  as  there  was  but  a 
single  transaction  there  conld  not  be  but  a 
single  cause  of  action,  and,  as  the  charge  of 
rape  was  made  for  the  first  time  when  the 
amended  petition  was  filed,  such  cause  of 
action  was  barred,  and  the  demurrer  correct- 
ly sustained.  That  case  has  been  dted  a 
great  many  times  under  decisions  on  this 
subject,  and  the  reasoning  there  seems  ap- 
plicable to  the  case  now  under  consideration. 

[2]  In  Johnson  v.  American  Smelting  & 
Refining  Co.,  80  Neb.  255,  116  N.  W.  517,  it 
was  said:  "What  is  a  cause  of  action?  We 
must  keep  in  view  the  difference  between  the 
subject  of  action  and  the  cause  of  action. 
The  subject  of  action  is  what  was  formerly 
understood  as  the  subject-matter  of  the  ac- 
tion. •  •  *  The  cause  of  action  is  the 
right  Claimed  or  wrong  suffered  by  the  plain- 
tiff, on  the  one  hand,  and  the  duty  or  delict 
of  the  defendant,  on  the  other,  and  these  ap- 
pear by  the  facts  of  each  separate  case."  It 
was  further  said:   "In  an  action  to  recover 


damages  for  negligence,  the  canae  of  aetioa' 
as  used  in  pleading.  Is  not  the  injury  wrong- 
fully Infilcted  through  defendant's  negligence, 
but  is  the  fact  or  facts  that  Jnstify  the  ac- 
tion, or  show  the  right  to  maintain  it"  On 
page  258  of  80  Neb.,  page  518  of  U6  N.  W., 
it  was  said:  "The  cause  of  action  In  any  case 
embraces,  not  only  the  injury  whidi  the 
complaining  party  has  received,  bat  it  In- 
cludes more.  All  the  facts  which,  taken  ta-'j 
gether,  are  necessary  to  fix  the  responsibility 
are  parts  of  the  cause  of  action."  This  ap- 
pears to  be  a  true  definition  of  a  cause  of 
action,  and  a  cause  of  action  has  never  con- 
sisted simply  of  negligence  or  duty  or  injury 
standing  alone.  All  of  these  three  things 
must  be  combined,  and  when  one  of  the  ele- 
ments of  the  combination  Is  charged  a  change 
takes  place  in  the  cause  of  action  Itself.  This 
rule  is  followed  In  Langrenfeld  t.  Dnlon  P. 
R.  Co.,  86  Neb.  527,  128  N.  W.  1086,  where  It 
is  said:  "In  order  to  constitute  actionable 
negligence,  there  must  exist  three  essential 
elements,  namely,  a  duty  or  obligation  wlilch 
the  defendant  is  under  to  protect  the  plain- 
tiff from  Injury;  a  failure  to  discharge  that 
duty ;  and  injury  resulting  from  the  failure." 
In  this  case  the  original  petition  stated  a 
cause  of  action  against  the  defendants  based 
on  a  violation  of  their  duties  as  master.  The 
violation  of  those  duties  consUtated  the 
cause  of  action.  In  the  amended  petition 
the  attempt  to  recover  upon  that  basis  and 
for  a  violation  of  that  duty  was  abandoned, 
and  necessarily  so,  otherwise  a  directed  vet^ 
diet  would  have  resulted.  A  new  and  dif- 
ferent duty  measured  by  other  and  different 
rules  is  claimed  to  have  been  violated  by  the 
defendants  under  the  amended  petition,  and 
the  recovery  Is  sought  for  a  violation  of  those 
duties  and  obligations  against  the  defendants 
as  the  owners  of  the  premises  and  Invitoia 
to  the  plaintiff  Westover  as  an  invitee.  It 
will  not  be  claimed  that  a  petition  could 
present  boOi  causes  of  action,  and  that  the 
two  causes  of  action  could  be  tried  and  sub- 
mitted to  the  same  jury.  The  time  came 
when  the  plaintiff  was  obliged  to  cfaocee  be- 
tween an  attempt  to  bold  the  defendants  for 
a  violation  of  their  duty  to  him  as  hla  mas- 
ter, and  for  a  violation  of  their  duty  to  him 
as  the  owner  of  the  premises  extending  to 
him  an  Invitation  thereon.  In  the  first  case 
he  attempted  to  recover  because  he  was  in- 
jured, and  because  of  a  violation  of  tbe  du- 
ties of  the  defendants  as  master  to  plaintiff 
as  their  servant  In  that  cause  of  action  he 
failed,  and  in  the  present  case  he  seeks  to 
recover  because  he  was  injured,  and  because 
of  the  violation  of  the  duty  of  the  defendants 
as  owners  of  the  premises,  and  invitora,  and 
himself  as  invitee.  The  cause  of  action  re- 
sulting from  the  violation  of  that  dnty  was 
not  presented  until  more  than  four  years  aft- 
er it  had  accrued,  if  it  ever  existed. 

Counsel  for  plaintiff  dte  and  rely  largely 
upon  Oatta  v.  Philadelphia,  B.  4i.W.  R.  Co, 
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1  Boyce  (Del.)  293,  76  AU.  66.  In  that  case 
tbe  original  petition  alleged  that  the  decedent 
was  an  employ^  of  tbe  defendant  railway 
company,  and  a  recovery  was  sought  on  that 
theory.  An  amended  petition  was  filed  al- 
leging that  plaintiff's  intestate  was  not  an 
employe  <St  the  defendant  company,  but  was 
an  employe  of  the  Pullman  Company,  and 
that  the  defendant  was  engaged  in  hauling 
the  oars  of  the  Pullman  Company,  and  charg- 
ed negligence  because  the  defendant  did  not 
warn  plaintiff  of  the  movement  of  the  cars. 
It  was  held  that  the  new  petition  did  not 
state  a  new  cause  of  action  because  it  did 
not  involve  any  change  in  the  subject-matter 
of  the  action,  but  was  merely  a  variation  in 
stating  the  cause  of  action  and  corrected  a 
misdescription  of  the  same  cause  of  action; 
that  the  imperfect  statement  of  the  cause  did 
not  cause  the  correct  statement  of  it  to  be 
a  different  cause  of  action,  and  did  not  con- 
vert the  original  suit  into  a  new  and  differ- 
ent one,  and  therefore  the  plea  of  the  stat- 
ute of  limitations  was  overruled. 

We  think  that  case  is  fairly  distinguishable 
from  the  one  at  bar;  bnt  it  may  be  conceded 
that  there  is  a  division  of  the  authorities  up- 
on this  question,  caused  largely  by  the  lan- 
guage of  the  Codes  of  the  different  states  re- 
lating to  the  question  of  amendments.  But 
80  far  as  we  have  been  able  to  review  the 
anthoritles  it  seems  clear  that  the  great 
freight  of  authority  sustains  the  contention 
of  the  defendants  that  the  amended  petition 
stated  a  new  and  different  cause  of  action, 
and  the  new  cause  of  action  was  barred  by 
the  statute  of  limitations. 

It  follows  that  the  plea  of  the  statute 
should  have  been  sustained,  and  the  Jury 
should  have  been  directed  to  return  a  verdict 
for  the  defendants  By  thus  disposing  of  the 
main  question  presented  by  the  appellants, 
a  discussion  of  the  other  errors  assigned  are 
rendered  unnecessary.  The  Judgment  of  the 
district  court  is  reversed,  and  the  plaintHTs 
action  dismissed. 

Reversed  and  dismissed. 

ROSE,  LBTTON,  and  SEDGWICK,  JJ., 
not  sitting. 


FLOETB  LUMBER  CO.  v.  HODGES  et  aL 

(Snpreme  Court  of  South  Dakota.     Nov.  18, 
1913.) 

1.  HoMESTEAn  (I  73*)— "DwEixiwo  House"— 
SumciKNCT  OE  Structure. 

An;  structure  which  is  aaffident  for  a 
debtor  and  his  family  to  actually  live  in  for 
six  months  in  the  winter  time  is  sufficient  for 
the  purpose  of  establishing  the  structure  as  a 
"dwelling  bouse"  within  the  homestead  exemp- 
tion law. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  i  106;   Dec.  Dig.  {  73.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  2285-2295;  vol.  8,  p.  7646.1 


2.  HoiiESTBAn    (I    62*)— Pbopebty   Exkuft— 

AjtOUNT. 

If  a  homestead  consisted  of  18  acres  with 
a  dwelling  thereon,  all  of  it  was  exempt  as 
such  from  a  mechanic's  lien. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  i  90;  Dec.  Dig.  |  62.»] 

3.  Mechanics'   Liens  ({   182*)  —  Pbofbbtt 
Subject. 

If  a  homestead  consisted  of  only  the  one 
acre  of  a  18-acre  tract  on  which  the  dwelling 
in  which  the  materials  were  used  was  erected, 
a  mechanic's  lien  would  only  attach  to  the 
homestead  one  acre,  since  tbe  lien  would  not 
attach  to  land  on  which  no  buildings  were  con- 
structed. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  310-314;  Dec.  Dig.  f 
182.*] 

Appeals  from  Charles  lUx  County  Court; 
Robert  B.  Tripp,  Judge. 

Action  by  the  Floete  Lumber  Company 
against  Harry  Hodges  and  wife  and  the 
Farmers'  State  Bank.  From  a  Judgment  in 
part  for  plaintiff,  defendant  Hodges  and  his 
wife  appeal,  and  plaintiff  takes  a  cross-ap- 
peal. Reversed  and  remanded  on  defend- 
ants' appeal,  and  affirmed  on  plaintiff's  ap- 
peal. 

P.  B.  Roadifer,  of  Platte,  and  J.  B.  Tip- 
ton, of  Geddes,  for  appellants.  B.  P.  Wan- 
zer,  of  Armour,  and  R.  B.  Le  Cocq,  of  Oak 
Harbor,  Wash.,  for  respondent  Floete  Lum- 
ber Co.  Chas.  H.  Bartelt,  of  Platte,  for  re- 
spondent Farmers'  State  Bank. 

McCOT,  J.  This  case  was  tried  to  the 
court  without  a  Jury  upon  an  agreed  state- 
ment of  fact,  and  findings  and  Judgment 
rendered  in  favor  of  plaintiff,  from  which 
the  defendants  Harry  and  Jessie  Hodges  ap- 
peal. It  appears  that  the  defendant  Harry 
Hodges  is  the  owner  of  about  13  acres  of 
land,  in  one  parcel,  and  mostly  situated  with- 
in the  corporate  limits  of  the  city  of  Platte, 
but  which  parcel  of  land  has  never  been  sub- 
divided into  town  lots  or  blocks;  that  said 
Harry  Hodges  entered  into  a  written  con- 
tract with  Wiggins  ft  Branson,  contractors, 
to  erect  and  construct  a  dwelling  house  upon 
said  imrcel  of  land,  the  said  Wiggins  ft  Bran- 
son agreeing  to  furnish  all  building  mate- 
rials to  be  used.  Wiggins  &  Branson  enter- 
ed into  a  contract  with  plaintiff  to  furnish 
such  materials,  and  lumber  and  material  to 
the  value  of  about  |1,124  were  furnished  by 
plaintiff.  Wiggins  ft  Branson  failing  to  pay 
for  such  materials,  plaintiff  filed  a  mechan- 
ic's lien  against  said  building  and  the  said 
13  acres  of  land  upon  which  the  same  was 
situated.  This  suit  was  instituted  to  fore- 
close such  mechanic's  lien.  The  defendants 
Harry  and  Jessie  Hodges  answered,  alleging 
that  said  premises  was  a  homestead.  It  ap- 
pears that  Harry  Hodges  was  a  married 
man,  the  head  of  a  family,  and  that  he  and 
his  wife,  defendant  Jessie  Hodges,  together 
with  their  minor  children,  for  about  six 
months  prior  to  the  entering  into  said  bulld- 
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Ing  contract  with  Wiggins  ft  Branson  had 
resided  in  the  basement,  situated  upon  said 
land,  upon  which  said  dwelling  house  was 
afterwards  constructed,  and  immediately 
upon  the  construction  of  said  dwelling  house 
occupied  the  same,  and  claimed  the  same  and 
the  whole  of  the  said  13  acres  as  an  exempt 
homestead.  The  court  found  as  a  conclusion 
of  law  that  plaintiff  was  entitled  to  a  me- 
chanic's lien  upon  the  said  land,  "except 
upon  defendants'  homestead,  not  to  exceed 
one  acre  of  ground  on  which  the  dwelling 
house  and  improTementa  are  situated,"  and 
entered  Judgment  accordingly,  from  which 
findings  and  judgment  the  defendants  Harry 
and  Jessie  Hodges  appeaL 

[1]  Plalntlfr  has  also  taken  a  cross-appeal 
from  the  same  finding  and  Judgment  We 
will  first  take  up  the  appeal  taken  by  plain- 
tiff. It  is  the  contention  of  plaintiff  that 
at  the  time  Harry  Hodges  entered  Into  the 
contract  with  Wiggins  &  Branson  the  said 
13  acres  of  land,  or  any  part  thereof;  was  not 
the  homestead  of  said  Hodges;  that  there 
was  not  then  situate  upon  said  lands  at 
that  time  a  dwelling  bouse  within  the  mean- 
ing of  the  homestead  law.  It  appears  that 
said  contract  was  made  in  April,  1910,  and 
that  during  the  six  months  Immediately  prior 
thereto  said  defendants  with  their  children 
bad  resided  upon  said  land  in  the  structure 
called  a  basement,  upon  which  a  dwelling 
house  was  afterwards  constructed.  It  is 
the  contention  of  plaintiff,  appellant,  that 
this  basement  did  not  constitute  a  dwelling 
house  sufficient  to  establish  a  homestead 
right  We  are  of  the  opinion  that  this  con- 
tention is  not  tenabla  We  are  oi;  the  opin- 
ion that  any  structure  which  Is  sufilcient 
for  the  debtor  and  his  family  to  actually  re- 
side in  for  six  months,  including  the  winter 
months,  is  sufllctent  for  the  purposes  of  es- 
tablishing the  homestead  exemption  right 
The  judgment  and  finding  on  plaintifTs  ap- 
peal are  affirmed. 

[2,  3]  Whether  the  Hodges'  homestead  con- 
sisted of  one  or  13  acres,  we  are  of  the  opin- 
ion that  no  part  of  said  13  acres  is  covered 
by  plaintiff's  purported  mechanic's  lien.  If 
such  homestead  consists  of  13  acres  It  Is  all 
exempt  from  plaintiff's  Uen.  If  it  consists 
of  only  one  acre  on  which  the  house  was 
erected,  and  on  which  the  materials  were 
used,  then  no  building  or  materials  were 
placed  or  furnished  for  use  on  any  part  of 
the  land  outside  of  the  homestead  one  acre, 
and  it  therefore  necessarily  follows  that  a 
mechanic's  lien  could  not  attach  to  any  part 
of  the  land  outside  the  homestead  one  acre, 
for  the  reason  that  a  mechanic's  lien  will 
not  attadi  to  land  on  which  no  buildings  are 
constructed  or  no  materials  used.  It  is  the 
use  of  materials  and  the  construction  of  a 
building  on  any  particular  land  that  author- 
izes, under  the  statute,  a  mechanic's  Uen 
against  such  land. 

The  judgment  and  finding  appealed  from 


by  defendants  Hodges  ate  reversed  and  the 
cause  remanded,  with  directions  that  judg- 
ment be  entered  in  favor  of  these  defendants 
as  to  the  entire  tract  of  13  acres  of  land. 


MACK  et  aL  y.  COSTHMiO.t 

(Supreme  Court  of  South  Dakota.    Nov.  18, 

1913.) 

1.  Mandaxub  (I  140*}  — Right  to  BIanda- 
uvs. 

Even  thoDgh  the  refusal  of  the  defendant, 
who  owned  the  only  newspaper  in  the  town  in 
which  plaintiff's  land  lay,  to  publish  a  notice 
of  plaintiff's  petition  to  exclude  his  land  from 
the  corporate  limits  of  the  d^  precluded  him 
because  of  the  requirement  ot  such  motlce  in 
Pol.  Code,  i  1509,  from  obtaining  that  relief, 
mandamus  will  not  lie  to  compel  defendant  to 
publish  such  notice,  for  Code  Civ.  Proc  {  764, 
declares  that  mandamus  shall  issue  only  to  an 
inferior  tribunal,  corporate  board,  or  person 
to  compel  the  performance  of  an  act  which  the 
law  specially  enjoins  as  a  duty  resulting  from 
office,  trust,  or  station. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {  276;    Dec.  Dig.  i  140.  •] 

2.  MaNDAITUS     (I    140*)— ISSUANCB— Gboukds 

FOB  Issuance. 

That  the  refusal  of  a  newspaper  owner  to 
publish  a  notice  for  which  payment  has  been 
tendered  will  preclude  plaintiff  from  exercisinc 
some  of  hla  legal  right  ia  no  ground  for  the 
issuance  of   mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {  275;   Dec  Dig.  {  140.*] 

Appeal  from  Circuit  Court,  Beadle  County: 
Alva  B.  Taylor,  Judge. 

Mandamus  by  Philip  J.  Mack  and  others 
against  Georgia  Costello,  as  owner,  manager, 
and  publisher  of  the  Cavour  Clarion.  From  a 
judgment  issuing  peremptory  writ  of  man- 
damus, defendant  appeals.    Reversed. 

A.  W.  Wllmarth,  of  Huron,  for  appellant 
C.  A.  Kelley  and  James  Byrnes,  both  of  Hur- 
on, for  respondents. 

POLLET,  J.  This  Is  a  proceeding  in  man- 
damus. The  defendant  la  the  owner,  man- 
ager, and  publisher  of  the  Oavour  Clarion, 
a  weekly  newspaper  published  in  the  town  ot 
Cavour.  The  Clarion  is  a  legal  newspaper, 
and  the  only  newspaper,  published  at  that 
place.  The  plaintiffs  are  the  owners  of  some 
1,100  acres  of  land  within  the  corporate  lim- 
its of  snid  town,  but  none  of  which  has  been 
laid  out  into  city  or  town  lots  or  blocks. 
The  plaintiffs,  being  desirous  of  having  said 
real  property  disconnected  and  excluded  from 
the  corporate  limits  of  the  said  town,  filed  a 
petition,  signed  by  the  requisite  number  of 
owners  and  voters,  with  the  board  of  trus- 
tees of  the  said  tovra,  petitioning  said  board 
to  exclude  and  disconnect  said  property  from 
the  said  town. 

[1]  Plaintiffs  are  attempting  to  proceed 
under  the  provisions  of  section  1509,  Rev. 
Pol.  Code;  but  the  said  board  la  without 
authority  to  act  upon  said  petition  until  a 
notice  of  the  pendency   of  said  proceeding 
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bas  beai  i^ven  as  required  by  the  provl- 
slons  of  oection  1510.  This  section  reads 
as  follows:  "No  final  action  shall  be  taken 
by  the  city  council  or  the  board  of  trustees, 
as  the  case  may  be,  upon  any  petition  pre- 
sented in  pursuance  of  the  provisions  of  sec- 
tions 1508  and  1509  until  notice  of  the  presen- 
tation of  such  petition  has  been  given  by 
the  petitioners  by  publication  at  least  once 
in  each  week  for  two  successive  weeks  in 
some  newspaper  published  in  the  city  or  town 
where  the  petition  has  been  presented;  or  if 
no  newspaper  be  published  in  such  city  or 
town,  then  in  the  newspaper  published  near- 
est to  such  city  or  town."  Pursuant  to  the 
requirements  of  tills  section,  plaintifts  re- 
quested the  defendant  to  publish  said  notice 
in  her  paper  for  two  consecutive  we^s,  and, 
at  the  same  time,  tendered  to  her  the  full 
legal  fee  for  making  said  publication.  De- 
fendant refused  the  tender  and  refused  to 
publish  the  notice  as  requested,  or  at  all.  It 
is  not  claimed  by  the  defendant  tliat  there 
was  not  room  In  the  columns  of  her  paper 
for  said  notice,  nor  did  she  give  any  reason 
for  her  refusal  to  publish  the  same,  other 
than  the  fact  that  she  did  not  desire  to 
publish  it,  and,  being  the  absolute  owner  and 
manager  of  said  paper,  she  was  under  no 
obligations,  legal  or  otherwise,  to  publish  it 

Plaintiffs,  being  thus  prevented  from  pro- 
ceeding further  in  the  matter  and  believing 
that  they  were  entitled,  as  a  matter  of  right, 
to  liave  their  notice  published  in  defendant's 
paper,  sued  out  an  alternative  writ  of  man- 
damus; upon  the  return  to  which  the  court 
made  findings  of  fact  and  conclusions  of  law 
in  favor  of  the  plaintiffs  and  Issucid  a  per- 
emptory writ  of  mandamus,  commanding  de- 
fendant to  forthwith  publish  said  notice,  as 
requested.  The  court,  among  other  things, 
found  that  it  was  necessary  that  said  notice 
be  published  in  defendant's  paper  for  two 
consecutive  weeks ;  that  plaintiffs  have  no 
other  speedy  or  adequate  remedy  in  the  ordi- 
nary course  of  law;  that  the  publishing  of 
said  newspaper  and  such  notices  is  a  quasi 
public  business;  and  that  the  defendant  owes 
the  public  a  duty  to  publish  notices  such  as 
the  one  in  question.  The  defendant  assigns 
as  error  the  making  of  these  findings  of  fact 
and  conclusions  of  law  and  the  issuing  of 
the  peremptory  writ,  and  brings  the  case  to 
this  court  on  appeal. 

It  is  the  contention  of  the  appellant  that 
the  court  was  without  Jurisdiction  to  issue 
the  writ  in  this  cas&  Section  765,  Code  Civ. 
iProc.,  provides  that:  "The  writ  must  be  is- 
sued in  all  cases  where  there  is  not  a  plain 
speedy  and  adequate  remedy,  in  the  ordinary 
course  of  law."  If  this  were  the  only  condi- 
tion requisite  to  the  Issuance  of  the  writ, 
plaintiff^'  right  would  be  clear,,  but  section 
764  limits  the  right  to  issue  the  writ  only 
to  an  "inferior  tribunal,  corporation,  board, 
or  person,  to  compel  the  performance  of  an 
act,  which  the  law  spedaily  enjoins,  aa  a 


duty  resulting  from  an  office,  trust,  or  sta- 
tion." 

The  question  to  be  decided  then  is:  Is 
the  publication  of  legal  notices  In  a  news- 
paper an  act  "which  the  law  specially  en- 
Joins  as  a  duty  resulting  from  an  office,  trust 
or  station"?  Respondents  contend  that  it  is, 
and  cite  State  ex  rel.  Waring  v.  Georgia 
Medical  Society,  38  Ga.  608,  05  Am.  Dec.  408 ; 
Dane  v.  Derby,  54  Me.  95,  89  Am.  Dec.  722; 
People  ex  rel.  Bartlett  v.  Medical  Society,  32 
N.  X.  187;  Nye  v.  Rose,  17  R.  I.  733,  24  Ati. 
777;  Kennedy  v.  Board  of  B!ducatlon,  82  Cal. 
483,  22  Pac.  1042;  Runkel  v.  Wlnemlller  et 
al.,  4  Har.  &  McH.  (Md.)  429,  1  Am.  Dec. 
411;  Amidon  v.  Farmers'  Elevator  Co.,  28 
8.  D.  24,  132  N.  W.  166— to  support  of  their 
contention.  An  examination  of  these  author- 
ities fails  to  disclose  any  analogy  to  the 
case  at  bar,  nor  has  our  attention  been 
called  to  any  case  similar  in  character. 
While  there  are  many  steps  in  the  adminis- 
tration of  Justice  that  require  the  giving  of 
notice  through  the  columns  of  a  newspaper, 
the  law  nowhere  seems  to  specially  enjoin 
the  publication  thereof  as  a  duty  upon  the 
publishers  of  newspapers.  It  seems  to  have 
been  taken  for  granted  that  no  publisher  of 
a  newspaper  would  refuse  to  publish  a  legal 
notice  when  requested  so  to  do,  and  especial- 
ly where  the  fee  was  offered  in  advance,  as 
was  done  by  respondents  in  this  case.  It 
is  true,  the  statute  defines  a  legal  newspaper 
and  requires  that  legal  notices  be  published 
in  newspapers  so  designated.  It  also  con- 
tains other  provisions  relative  to  such  pub- 
lications, pajrment  of  fees,  etc.  (Rev.  Pol. 
Code,  §§  1847-1852,  inclusive);  but  It  nowhere 
attempts  to  impose  any  obligation  to  publish 
any  and  all  such  notices  as  may  be  requested 
where  payment  therefor  Is  made  in  advance; 
neither  can  the  publication  of  a  newspaper 
be  held  to  be  an  office,  trust,  or  station  with- 
in the  purview  of  section  764,  Code  Civ.  Pr. 
The  publication  of  a  newspaper  is  strictly  a 
private  business.  It  may  be  begun,  or  dis- 
continued, at  the  will  of  the  publisher.  The 
publisher,  in  publishing  a  newspaper,  as- 
sumes no  "office,  trust,  or  station,"  in  a  pub- 
lic sense,  or  enters  into  any  public  or  con- 
tractual relation  with  the  community  at 
large.  It  may  be  that  the  publishing  of  a 
newspaper  is  a  quasi  public  business;  but, 
if  80,  it  is  only  because,  from  long  existence, 
it  is  regarded  as  a  public  necessity.  But  as 
much  might  be  said  of  the  hardware  or 
grocery  business,  and  yet  no  one  would  con> 
tend  tiiat  a  grocer  or  hardware  dealer  could 
be  compelled  by  mandamus  to  sell  bis  wares 
if  be  preferred  to  keep  them  on  his  shelf. 
Of  course,  we  decide  nothing  and  express  no 
opinion  with  reference  to  the  duties  or  obliga- 
tions of  a  newspaper  that  has  been  desig- 
nated as  the  "official  newspaper"  of  any 
particular  municipality ;  this  question  not  be- 
ing involved  on  this  appeal. 

[2]  The  refusal  of  appellant  to  publlah  re- 
spondents' notice  may  prevent  them  from 
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haTlng  their  petltloQ  acted  upon  by  the  town 
board,  and  thus  preclude  them  from  the  ben- 
efits of  a  right  glyen  them  by  statate;  but, 
because  appellant's  course  may  Impose  a  hard- 
ship upon  respondents,  does  not  authorize  the 
court  to  exercise  a  Jurisdiction  not  conferred 
by  statute.  Nor  may  the  court  Inquire  Into 
the  motives  of  the  appellant  Whether  she 
is  actuated  by  malice  or  connivance,  or  mere 
caprice,  is  wholly  Immaterial,  so  far  as  the 
Jurisdiction  of  the  court  Is  concerned.  But 
the  resnlt  of  appellant's  conduct  In  this  case 
demonstrates  the  vexation  or  mischief  that 
might  result  from  a  similar  course  by  news- 
paper publishers  generally.  Many  municipal 
and  governmental  functions  are,  by  law, 
made  to  depend  upon,  and  require,  the  giv- 
ing of  public  notice  through  the  columns  of 
newspapers.  In  this  case,  the  result  of  ap- 
pellant's conduct  may  not  result  in  serious 
damage  to  respondents;  but  It  has  demon- 
strated the  fact  that  it  is  the  plain  duty  of 
the  Legislature,  when  next  assembled,  to  pro- 
vide a  way  of  giving- publicity  to  legal  no- 
tices other  than  through  the  columns  of  the 
newspapers. 

The  Judgment  appealed  from  is  reversed, 
with  directions  to  the  trial  court  to  dismiss 
the  alternative  writ;  but,  as  no  reason  was 
assigned  by  appellant  for  refusing  to  pub- 
lish respondents'  notioe,  no  costs  wiU  be  al- 
lowed to  appellant 


DIBKS  TRUST  &  TITLE  CO.  v.  KOCH  et  al. 

(Supreme  Court  of  South  Dakota.     Nov.   18, 

1918.) 

1.  Fraud  (t  14*)  —  OoitSTBTTcnvB  Fbattd  — 

WABBANTY— "JODICIAL    SaLE." 

Though  a  forecloanre  by  advertisemeot  un- 
der a  power  of  sale  >■  not  a  "judicial  sale," 
where  tlie  mortgagee  knew  that  the  land  was 
not  the  property  ol  the  mortgagor  and  intended 
to  defraud  the  purchaser,  the  repreaentation 
implied  from  the  advertisement  was  false  and 
ground  for  an  action  for  deceit,  under  the  prin- 
ciple 6t  Civ.  Code,  }  1336,  providing  that  one 
directing  a  judicial  sale  represents  that  he 
knows  no  reason  why  the  purchaser  would  not 
get  a  good  title. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §{  9,  10;    Dec  Dig.  {  14.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3867-3870.] 

2.  P1.EADIN0  (i  6*>— Maitebs  Judicially  No- 
ticed—Damage. 

In  an  action  for  deceit  sU  that  is  neces- 
sary is  to  allege  enough  to  show  the  value  of 
what  plaintiff  received  so  as  to  show  that  he 
suffer^  damage  from  the  deceit  and,  where 
the  court  may  take  notice  that  the  purchaser's 
certificate  under  a  foreclosure  sale  is  worth- 
less, the  purchaser  in  an  action  for  deceit  need 
not  allege  that  he  received  nothing  thereunder. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §J  8,  9;   Dec  Dig.  (  6.*] 

Appeal  from  Circuit  Ooort,  layman  County ; 
WllUam  Williamson,  Judge. 

Action  by  the  Dirks  Trust  &  Title  Com- 
pany against  Joseph  H.  Koch,  Charles  Hill, 
and  another.    From  an  order  overruling  de- 


fendant Hill's  demnrrer  to  tlie  ooaqilaliit,  de- 
fendants appeal.   Order  affirmed. 

Bartine  ft  Bartine,  of  Oacoma,  and  A.  J. 
Wilcox,  of  Colome^  for  appellants.  Brown  ft 
Brown,  of  Chamtierlain,  for  respondent 

WHITING,  P.  J.  This  cause  conies  before 
us  upon  an  appeal  from  an  order  overruling 
defendant  Hill's  demurrer  to  the  complaint 
The  demurrer  confesses  the  following  facts: 
Defendants  Koch  gave  a  mortgage  npon  cer- 
tain real  estate  to  one  Nugent,  who  after- 
wards assigned  same  to  HilL  The  mortgage 
and  assignment  were  duly  recorded,  and  Hill 
foreclosed  the  mortgage  by  advertisement 
Plaintiff,  relying  upon  the  r^resentations 
made  by  Hill  in  the  publication  of  the  notice 
of  foreclosure,  became  the  purchaser  at  the 
foreclosure  sale,  received  the  sheriff's  cettiil- 
cate,  and  paid  the  purchase  price  to  the  sbolff 
as  agent  for  Hill.  The  land  described  tn  said 
mortgage  was  not  at  the  date  of  such  mort- 
gage or  at  any  time  thereafter,  the  property 
of  the  Kocha,  which  fact  was  known  to  Hill 
at  the  time  of  the  foreclosure.  HIU  ordered 
the  foreclosure  with  the  fraudulent  intent 
to  secure  from  plaintiff  the  said  snm  of 
money  whldi  plaintiff  paid  on  such  foreclo- 
sure ;  he  secured  this  money  from  plaintiff  by 
means  of,  and  with  full  knowledge  of,  such 
fraud;  and  he  retained  said  money  though 
demand  has  been  made  thertfor. 

Appellant  contends  that  plaintiff  is  not  en- 
titled to  any  relief  because,  being  a  purchaser 
at  a  mortgage  foreclosure  sale  r^ularly  ad- 
vertised and  duly  conducted,  the  rule  of 
caveat  emptor  should  apply  to  him.  Moat  of 
the  authorities  dted  by  appellant  ai«  opin- 
ions relating  to  Judicial  sales.  An  examina- 
tion of  such  authorities  discloses  that  while 
they  all  hold  the  rule  of  caveat  emptor  appli- 
cable to  a  purchase  at  Judicial  sale,  fhey 
nearly  all  note,  as  exceptions  to  those  cases 
where  sndi  rule  applies,  cases  where  there 
has  been  fraud  and  misrepresentation  on  the 
part  of  the  party  for  whose  t)eneflt  the  sale 
is  made.  Furtbermore,  if  the  sale  pleaded 
could  be  deemed  a  judicial  sale,  then  section 
1336,  C.  C,  would  apply.  This  section  pro- 
Tides:  "Upon  a  Judicial  sale  the  only  war- 
ranty Implied  is  that  the  seller  does  not 
know  that  the  sale  will  not  pass  a  good  title 
to  the  property."  It  follows  that  when  <»m 
directs  a  Judicial  sale  he  represents  to  whom- 
soever may  become  a  purchaser  that  he 
knows  of  no  reason  why  such  purchaser  will 
not  get  good  title  t»  the  property.  Certainly 
if  such  party  knows  that  a  purchaser  at  the 
sale  will  not  get  good  titie,  the  repreaentation 
implied  from  the  notice  published  is  false 
and,  If  made  with  Intent  to  defraud,  should 
be  grounds  for  an  action  founded  on  deceit 

[1]  Althoi}gfa  a  foreclosure  by  advertise- 
ment under  power  of  sale  is  in  no  sense  a 
"judicial  sale"  (24  Cyc  6),  yet  we  can  see  no 
good  reason  why  the  party  directing  such  sale. 
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espedally  If  he  is  to  be  the  beneftdai?  tbere- 
vcder,  should  not  also  be  held  to  Impliedly 
warrant  that  he  "does  not  know  that  the  sale 
will  not  pass  a  good  title  to  the  property"  de- 
scribed In  the  notice  published.  We  can  Imag- 
ine DO  clearer  case  of  willful  fraud  than 
where  one  who  knows  that  a  mortgage  Is  a 
forgery  and  therefore  absolutely  invalid,  or 
that,  as  in  this  case,  the  parties  executing 
the  mortgage  never  had  any  right  or  interest 
in  the  land  described  in  snch  mortgage — 
therefore  knowing  that  whoever  shall  par- 
chase  at  the  foreclosure  sale  will  receive  no 
consideration  for  his  money — yet  publishes  a 
notice  of  sale  and  invites  his  fellow  men  to 
become  purchasers  upon  such  sale. 

Appellant  cites  27  Cyc.  1488  G,  where,  in 
speaking  of  a  purchase  at  a  foreclosure  sale 
under  power  of  sale,  It  is  said:  "But  the  rule 
of  caveat  emptor  applies  to  such  sales,  and 
the  trustee  or  mortgagee  making  such  sale  Is 
not  ordinarily  liable  to  him  for  any  defects 
in  the  title."  In  support  of  this  text  Cyc. 
dtes  two  cases — Brewer  v.  Christian,  9  IlL 
App.  57,  and  Sutton  v.  Sutton,  7  Grat  (Va.) 
234,  56  Am.  Dec.  109.  An  examination  of 
these  cases  reveals  that  In  each  of  them  the 
sale  was  made  by  a  trustee  and  the  suit  was 
against  such  trustee;  that,  In  the  first  case, 
the  purchaser  had  been  fully  advised  of  the 
adverse  claim  that  affected  the  title,  and 
moreover,  in  its  decision,  the  court  clearly 
recognized  an  exception  to  the  rule  that  cav- 
eat emptor  applies  to  such  a  sale  by  stating, 
"It  Is  a  familiar  rule  that,  where  the  defective 
quality  of  the  thing  sold  is  relied  upon  as  a 
failure  of  consideration,  there  must  have  been 
a  warranty  of  or  a  fraudulent  representation 
as  to  Its  quality;"  and  that.  In  the  other 
case,  the  court  recognized  such  exception  by 
stating,  "And  It  Is  not  pretended  that  in  con- 
ducting and  accomplishing  the  sale  be  (the 
trustee)  was  guilty  of  any  fraudulent  act  or 
misrepresentation."  Appellant  has  also  dted 
27  Cyc.  1492,  subd.  8.  The  only  part  of  the 
subdivision  dted  that  has  the  remotest  appli- 
cation to  the  facts  In  this  case  is  the  follow- 
ing: "A  sale  by  a  trustee  under  a  deed  of 
trust,  without  disclosing  the  fiict  that  a  por> 
tion  of  the  property  mentioned  in  the  notice 
read  at  the  sale  had  previously  been  released, 
renders  the  trustee  liable  in  an  action  for  de- 
ceit by  the  purchaser,  who  bought  In  the  be- 
lief that  he  was  purchasing  the  property  de- 
scribed in  the  deed  of  trust  and  in  the  notice 
of  sale."  Cyc.  dtes.  In  support  of  the  above 
bolding,  Hayes  t.  Delzell,  21  Mo.  App.  679,  a 
case  strikingly  analogous  in  its  facts  to  the 
case  before  us,  and  we  would  willingly  quote 
and  adopt  all  that  was  said  therein,  but  will 
content  ourselves  with  the  following  there- 
from: "Suppresslo  verl  will  afford  grounds 
of  an  action  at  law  for  decdt  equally  with 
■nggestlo  falsi,  where  the  drcumstances  are 
snch  that  the  party  Is  under  the  duty  of  mak- 
ing the  disclosure.  Early  v.  Garret,  9  Bam. 
&  Cress.  928,  932,  per  Bayiey,  J.     Whether 


the  party  Is  under  the  dnl7  of  making  the 
disclosure  must  depend  upon  the  drcumstanc- 
es of  the  particular  case.  Where  those  cir- 
cumstances are  such  that  the  vendor  knows, 
or  has  reasonable  ground  to  believe,  that 
unless  he  does  make  the  disclosore  the  pur- 
chaser will  be  liable  to  be  misled  to  his  In- 
Jury,  then  it  Is  his  duty  in  good  conscience  to 
make  it,  and  if  he  do  not  make  it  he  is  liable 
to  the  purchaser  for  the  damages  which  the 
latter  sustains.  But  here  there  was  some- 
thing more  than  a  mere  negative  conceal- 
ment There  was  an  affirmative  representa- 
tion by  Nease,  made  In  the  most  formal  man- 
ner, and  repeated  again  and  again,  of  his 
power  to  sell  the  whole  tract,  as  well  as  a 
concealment  of  the  fhcts  which  disabled  him 
from  exercising  the  power.  It  is  therefore 
unnecessary,  in  order  to  support  an  action  for 
deceit  upon  these  facts,  to  rest  the  case  solely 
upon  the  obligation  of  the  defendants  to  make 
a  disclosure  which  they  did  not  make."  And 
we  say,  as  did  the  Missouri  court,  "upon  this 
state  of  facts,  without  further  explanation, 
we  cannot  understand  how  any  fair-minded 
man  can  say  that  plalntifl  was  not  cheated." 

[2]  Appellant  contends  that  the  complaint 
falls  to  state  facts  suffldent  to  constitute  a 
cause  of  action  because  It  appears  that  re- 
spondent has  a  certificate  of  sale;  that  he 
has  recorded  it;  that  it  must  therefore  be  a 
thing  of  value;  that  respondent  does  not  dis- 
claim any  righto  under  it ;  and  that  there  is 
no  allegation  that  respondent  received  noth- 
ing under  it  Such  allegations  might  be  nec- 
essary if  respondent  was  seeking  a  resdssion 
of  his  purchase.  In  an  action  of  decdt  all 
that  is  necessary  is  to  allege  enough  to  show 
the  value  of  what  plaintiff  received  so  as  to 
show  that  he  suffered  damage  through  appel- 
lant's deceit  We  do  not  deem  an  allegation 
of  the  value  of  the  certificate  of  sale  neces- 
sary, as  the  court  will  take  notice  that  such 
certificate  Is  worthless — certainly  no  court 
would  hold  that  respondent  could  legally 
maintain  any  rights  thereon. 

The  order  appealed  from  is  affirmed. 


3  ^  '■^^^   IV  (f 

STATE   ex   rel.   SOOTii  DiSOTA  CHIL- 
DREN'S HOlOl  SOCIBTZ  ▼.  KBIi- 
LBX,  County  Judge,  et  aLt 

(Supreme  Court  of  South  Dakota.     Nov.  18, 
1913.) 

1.  Pbohibitior  (S  17*)— Ibsuamob  op  Wbtt— 

Conditions  Pbkcedknt. 

The  failure  of  a  relator  in  proliibition  to 
restrain  the  county  court  from  proce«dlng  with 
a  cause  therein,  to  apply  for  relief  la  the  coun- 
ty court  or  object  to  Its  jorisdlction,  will  not 
preclude  the  issuance  of  the  writ  by  the  dr- 
cuit  court,  where  the  county  judge  had  already 
prejudged  the  case;  it  appearing  that  he  had 
been  coonael  for  one  of  the  parties  to  the 
cause  in  a  related  proceeding  and  that  any  ap- 
plication for  relief  m  his  court  would  have  been 
unavailing  in  view  of  the  findings  of  fact  made 
by  him  on  his  retam. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  |  66;   Dec  Dig.  §  17.*] 
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2.  IirrARTs  (t  19*)— CoMHimENT  TO  Chil- 
dren's Horn— Natube  of  Proceediko. 
A  proceeding  by  which  a  child  is  commit- 
ted to  the  State  Children'!  Home  is  one  aab- 
etantially  in  the  nature  of  a  guardianship  pro- 
ceeding. 

[Bd.    Note.— For   other   cases,    see    Infants, 
Cent  Dig.  i  19;  Dec.  Dig.  §  19.^] 
8.  OUABDIAK  AND  Wabd  (|  25*)— Goabdian- 
smp  Pboceeoino  —  Poweb  or  Codbt  to 

MODIFT   OBOEB. 

Both  by  Tirtue  of  Cir.  Code,  |{  148,  159, 
respectiTely  declaring  that  in  all  cases  the 
court  making  the  appointment  of  a  guardian 
baa  exclusive  jurisdiction  over  him,  and  that 
the  power  of  a  guardian  appointed  by  the  court 
may  be  terminated  only  by  the  order  of  the 
court,  and  by  the  inherent  power  of  the  court 
generally,  a  guardian  appointed  by  the  circuit 
court  cannot  be  removed  by  the  county  cour^ 

[Bid.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  §:  78-98;  Dec.  Dig.  | 
25.»J 

4.  Afpeai,  and  Ebbob  (|  854*)  —  Rxtibw  — 
Reasons  fob  Decision— Uetebsal. 

The  appellate  court  will  not  disturb  or 
reverse  the  rightful  judgment  of  the  trial  court, 
even  though  ue  judgment  may  have  been  bas- 
ed on  improper  grounds. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3403,  3404,  8*)8-3424, 
3427-3430;   Dec  Dig.  i  854.*] 

5.  Adoption  (|  20*)  —  Effect  —  Biohts  or 
NATTjBAr,  Pabknt. 

The  natural  parent  of  a  child  which  had 
been  adopted  by  another  has  no  parental  rights 
over  such  cliild  and  cannot  institute  in  the 
county  court  proceedings  under  Pol.  Code,  H 
3205-3214,  for  the  protection  or  relief  of  the 
child  from  an  improper  guardian. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  tt  29-32;   Dec.  Dig.  {  20.*] 

6.  CONSTITUTIONAI.  LAW  (i  46*)  —  Detebmi- 
nation  of  constitxjtionalitt — mode  of 
Raisinq  Question. 

Where  it  was  sought  to  attack  the  const!- 
tutionaUty  of  PoL  Code,  I  3205,  giving  the  cir- 
cuit court  jurisdiction  of  proceedings  to  pro- 
vide homes  for  dependent  children,  as  an  in- 
fringement of  the  constitutional  jurisdiction  of 
the  county  court  the  question  of  the  consti- 
tutionality of  that  act  cannot  be  raised  by  an 
attempted  appeal  from  the  circuit  to  the  coun- 
ty court 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  H  43-46;  Dec.  Dig.  | 
46.*] 

Appeal  from  CiTcuit  Goort,  Beadle  Cotinty; 
Alva  R  Taylor,  Judge. 

Prohibition  by  the  State,  on  the  relation  of 
the  South  Dakota  Children's  Home  Society, 
against  C.  A.  Kelley,  as  Judge  of  the  County 
Court  of  Beadle  County,  and  A.  J.  liarson,  as 
Sheriff.  From  a  judgment  issuing  a  peremp- 
tory writ,  respondents  appeaL    Affirmed. 

William  Issenhuth,  of  Redfleld,  and  A.  W. 
Wllmarth,  of  Huron,  for  appellants.  Craw- 
ford &  Warren,  of  Huron,  for  respondent 

GATES,  J.  This  is  an  appeal  from  a 
peremptory  writ  of  prohibition  Issued  by  the 
circuit  court  of  Beadle  county,  S.  D.,  to  the 
Judge  of  the  county  court  of  said  county  and 
the  sheriff  of  said  county.  A  child,  now 
known  as  Celeste  Issenhuth,  was  born 
August,  1901,  In  Cleveland,  Ohio.    When  six 


years  old  cdie  was  taken  from  her  mother, 
Kate  McGangh,  by  the  order  of  some  court  In 
Cleveland  and  placed  In  the  St  Joseph's 
Home  for  Children.  In  the  month  of  August, 
1909,  the  said  child  was  adopted  by  John  Is- 
senhuth and  wife,  by  proceedings  had  In  {lie 
county  court  of  Spink  county,  S.  D.  In 
August,  1912,  a  proceeding  entitled  "State  of 
South  Dakota  ex  rel.  Frank  C.  Kronschnabel, 
Plaintiff,  T.  John  Issenhuth  and  Celeste  Is- 
senhuth, Defendants,"  was  begun  in  the  cir- 
cuit court  of  Beadle  county,  S.  D.  It  is 
claimed  by  the  xiarties  that  this  proceeding 
was  had  under  chapter  28,  Pol.  Coda  For 
anything  that  appears  In  the  record  it  may 
have  been  brought  under  article  8,  c.  13,  Pro- 
bate Code.  In  this  proceeding  the  trial  court 
had  granted  a  continuance  over  the  October, 
1912,  term  In  order  that  the  proceeding 
might  be  tried  by  Jury.  This  court  In  manda- 
mus proceedings  decided  (State  ex  rel.,  etc 
v.  Taylor,  138  N.  W.  372)  that  Issenhuth,  the 
defendant  in  the  former  proceeding,  was 
not  entitled  to  a  trial  by  Jury  and  required 
the  circuit  court  to  proceed  with  the  case.  In 
such  proceeding  In  this  court,  C.  A.  Kelley, 
the  defendant  herein,  and  now  county  Judge 
of  Beadle  county,  was  one  of  the  attorneys 
who,  while  nominally  representing  the  trial 
judge,  In  reality  represented  Issenhuth,  the 
defendant  tn  the  proceeding  out  of  which  the 
mandamus  proceedings  grew.  Upon  the  trial 
of  the  proceeding  against  Issenhuth  by  the 
circuit  court,  an  order  dated  December  20, 

1912,  was  made,  removing  said  child  from 
the  custody  and  control  of  her  foster  parent 
and  surrendering  her  to  the  South  Dakota 
Children's  Home  Society.  Said  order  further 
provided  that,  until  the  child  should  be  re- 
ceived by  said  society,  she  should  remain  in 
the  custody  of  Mrs.  Huntley  in  the  city  of 
Huron,  Beadle  coun^,  S.  D.  The  child  re- 
mained in  such  custody  until  February  12, 

1913.  On  that  date  an  application  was  filed 
In  the  county  court  of  Beadle  county,  S.  D., 
by  John  Issenhuth,  for  the  return  of  the  said 
child  to  him,  and  on  that  date  an  order  was 
Issued  by  said  county  court  requiring  said 
Children's  Home  Society  to  show  cause  why 
said  cMld  should  not  be  returned  to  said  ap- 
plicant and  directing  the  sheriff  of  said 
county  to  take  Immediate  possession  of  said 
child.  This  order  was  served  upon  the  agoit 
of  said  society  in  charge  of  said  child  at 
Huron  on  that  date  as  he  and  said  child 
were  about  to  take  the  train  for  said  Chil- 
dren's Home.  On  the  next  day  an  applica- 
tion was  filed  In  said  county  court  of  Beadle 
county  by  Kate  McGaugh,  the  mother  of 
said  child,  asking  for  the  return  of  said  child 
to  her.  Thereupon  said  county  court  issued 
a  similar  order  to  show  cause  which  was 
likewise  served.  Thereupon  said  application 
by  John  Issenhuth  was  withdrawn  and  dis- 
missed. Pending  the  hearing  on  said  second 
order  to  show  cause,  the  circuit  court  of 
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Beadle  county  on  February  17,  1913,  issued 
an  alternatlTe  writ  of  prohibition  to  the 
judge  of  said  county  court,  which  writ  was 
made  permanent  by  the  said  circuit  court  on 
February  20, 1913.  It  is  from  this  permanent 
or  peremptory  writ  that  this  appeal  is  taken. 
The  concluding  portion  of  said  peremptory 
'writ  is  as  follows :  "Now  therefore  it  is  or- 
dered that  the  said  C.  ▲.  Kelley,  as  judge  ot 
the  county  court  of  Beadle  county,  S.  D., 
aforesaid,  be  and  he  hereby  is  absolutely  re- 
strained and  enjoined  from  continuing  the 
said  proceedings  in  said  court  or  taking  any 
further  action  therein  except  it  be  to  dismiss 
the  same,  and  it  is  also  ordered  that  the  said 
A.  J.  Liarson,  sheriff  of  Beadle  county,  S.  D., 
now  holding  the  custody  of  the  child,  Celeste 
Issenhuth,  under  and  by  virtue  of  certain 
orders  made  by  this  said  county  court  in  the 
abore-meutioned  proceeding,  forthwith  sur- 
render and  deliver  the  said  child,  Celeste 
Issenhuth,  to  the  South  Dakota  Children's 
Home  Society,  the  relator  herein,  to  have 
and  to  do  with  said  child  according  to  law 
and  in  accordance  with  the  order  of  this 
court  heretofore  made  and  entered  herein  on 
the  20th  day  of  December,  1912,  in  the  pro- 
ceeding entitled  in  this  court  in  the  name  of 
the  'State  of  South  Dakota  ez  rel.  Frank  C. 
Kronschnabel,  Plaintlfr,  v.  John  Issenhuth 
and  Celeste  Issenhutli,  Defendants';  and 
herein  let  the  said  defendants,  and  each  of 
them  ta.a  not" 

[1]  It  is  contended  by  appellants  that  the 
writ  of  prohibition  did  not  lie:  First,  be- 
cause relator  did  not  make  application  for 
relief  to  the  county  court;  second,  because 
the  county  court  bad  not  rendered  any 
decision  in  the  matter  before  it;  third,  be- 
cause relator  had  an  adequate  remedy  at 
law;  fourth,  because  the  proceeding  in  the 
county  court  was  a  proceeding  in  guardlan- 
sbip,  and  therefore  the  county  court  had  ju- 
risdiction to  hear  and  determine  the  applica- 
tion ;  fifth,  that  the  part  of  section  3205,  Pol. 
Code,  which  gives  authority  to  the  circuit 
court  violates  the  Constitution  In  that  it 
infringes  upon  the  jurisdiction  of  county 
courts;  sixth,  because  the  provisions  in  sec- 
Uons  3206  and  3207  of  the  PoUtlcal  Code, 
which  lodge  in  the  board  of  managers  of  the 
Cliildren's  Home  Society  the  power  of  pass- 
ing on  applications  for  the  return  of  children 
from  the  home,  violate  the  Constitution  in 
that  they  purport  to  take  away  from  the 
courts  the  power  vested  in  them. 

We  are  of  the  opinion  that  the  first  three 
grounds  of  contention  must  be  decided  ad- 
versely to  appellants.  These  questions  re- 
late to  practice,  not  to  jurisdiction.  They  are 
matters  that  might  be  properly  urged  in  the 
trial  court  That  court  In  its  discretion  held 
adversely  to  those  contentions.  We  see  no 
reason  for  holding  that  there  was  an  abuse 
of  such  discretion;  on  the  contrary,  we  are 
convinced  that  there  was  no  such  abuse.  We 
are  inclined  to  follow  the  mle  laid  down  by 


the  California  Supreme  Court  in  thfe  case  of 
Havemeyer  v.  Superipr  Court,  84  Cal.  327,  24 
Paa  121,  10  L.  K.  A.  627,  18  Am.  St  Kep. 
192 :  "Without  going  into  the  niceties  of  the 
subject,  it  may  be  said  that  the  following 
propositions,  applicable  to  this  case,  are  fully 
supported  by  the  decision  in  that  case: — (1) 
If  a  want  of  jurisdiction  is  apparent  on  the 
face  of  the  proceeding  in  the  lower  court,  no 
plea  or  preliminary  objection  is  necessary  be- 
fore suing  out  the  writ  of  prohibition.  (2) 
If  the  proceeding  in  the  lower  court  is  not  on 
its  face  without  the  jurisdiction  of  such 
court,  but  is  so  in  fact  by  reason  of  the  exist- 
ence of  some  matter  not  disclosed,  such  mat- 
ter ought  to  be  averred  in  some  proper  form, 
in  order  to  make  the  want  of  jurisdiction 
appear.  (3)  But  this  is  not  essential  to  the 
jurisdiction  of  the  superior  court  to  grant 
prohibition.  It  is  only  laches,  which  may  or 
may  not  be  excused,  according  to  circum- 
stances. Accordingly,  we  find  that  frequent- 
ly a  failure  to  plead  in  the  lower  court  was 
excused  for  the  reason  that  it  appeared  that 
the  plea  would  have  been  rejected  if  made. 
The  whole  question,  in  fact,  was  one  of  prac- 
tice merely,  not  of  jurisdiction ;  and  the  ob- 
jection wliich  most  frequently  prevailed  to 
the  granting  of  the  writ  was,  not  that  the 
application  came  too  early,  but  that  it  came 
too  late."  In  the  present  case,  the -applica- 
tion to  the  county  court  showed  that  the  cir- 
cuit court  bad  previously  entertained  juris- 
diction of  the  matter.  Moreover,  the  judge  of 
the  county  court  joined  in  the  return  made 
to  the  alternative  writ  and  thereby  asserted 
his  right  to  proceed  with  the  case.  In  State 
ex  rel.  McEntee  v.  Bright,  224  Mo.  614,  123 
S.  W.  1067,  136  Am.  St  Rep.  552,  20  Ann. 
Cas.  955,  the  court  used  these  words  peculiar- 
ly applicable  to  the  fbcts  in  this  case  as  socb 
facts  appear  from  the  return  made  by  the 
judge  of  the  county  court :  "Neither  do  coun- 
sel *  *  *  in  this  case  make  any  sugges- 
tion that  the  court  •  •  •  would  not  have 
held  on  with  a  death  grip  to  jurisdiction  of 
the  cause  pending  before  that  court  On  the 
contrary,  the  judge  of  that  court  joins  in 
the  return  made  •  ♦  •  affirming  his  right 
to  proceed  with  the  case.  Thus  by  the  return 
It  is  shown  tliat  a  challenge  to  the  jurisdic- 
tion would  have  been  unavailing."  See,  al- 
so, State  ex  rel.  McCafifery  v.  Aloe,  152  Mo. 
466,  54  S.  W.  494,  47  L.  B.  A.  393;  Board 
of  Education  v.  Holt,  51  W.  Va.  435,  41  S.  E. 
337;  Bice  v.  BoothvUle  Tel.  Co.,  62  W.  Va. 
521,  69  S.  E.  501,  125  Am.  St  Bep.  986,  18 
Ann.  Cas.  1046. 

This  contention  that  the  writ  should  not 
have  Issued  until  an  application  for  relief 
had  been  made  to  the  county  court  amply 
justifies  this  court  in  reviewing  the  extraor- 
dinary situation  presented  by  such  return. 
It  justifies  calling  attention  to  the  relation 
which  the  Judge  of  the  county  court  had 
borne  to  the  previous  legal  proceedings  out 
of  which  the  one  then  before  it  seenukto^hapa 
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grown.  It  JnstlfleB  reference  to  a  matter  cer- 
tainly novel  In  a  court's  return  to  a  writ — 
we  refer  to  tbe  C:  lings  of  fact  contained  in 
such  return,  being  in  effect  flndlngs  of  fact  in 
a  matter  Inetttated  In  such  court,  wlilch  find- 
ings were  rendered  prior  to  tbe  time  when 
any  issue  of  fact  had  been  raised,  and  wlilch 
Qndings  amount  to  a  prejudgment  on  the  mei^ 
Its  of  the  cause  before  it.  The  petition  of 
Kate  McGaugb,  upon  which  she  asked  for  the 
return  of  the  child  to  her,  admitted  her  un- 
fitness to  have  the  custody  of  such  child  at 
the  time  It  was  taken  from  her  by  the  Ohio 
court;  alleged  the  adoption  of  the  child  by 
Issmhuth;  also  set  forth  In  detail  fftcta 
showing  changed  conditions  rendering  her,  as 
she  claimed,  a  fit  and  proper  person  to  have 
the  custody  and  care  of  such  child.  The  pe- 
tition recited  the  proceedings  In  the  circuit 
court  wherein  the  said  child  had  been  taken 
from  its  foster  parent  and  committed  to  the 
care  of  the  Children's  Home  and  alleged  that 
it  was  about  to  be  taken  to  such  home ;  that 
after  such  child  had  been  taken  from  Issen- 
buth,  in  a  criminal  action  against  Issenhuth, 
he  had  been  found  not  guilt?  of  the  offense 
toward  such  child,  for  which  offense  peti- 
tioner claimed  said  child  had  been  taken 
from  Issenhuth  by  said  circuit  court  Said 
petition  dosed  by  claiming  a  right,  by  law,  to 
ask  for  the  return  of  such  child  to  her  and 
prayed  the  county  court  to  direct  such  child 
to  be  returned  to  her.  The  petition  of  John 
Issenhuth  was  in  similar  form,  except  that 
it  contained  matter  tending  to  show  his  fit- 
ness to  have  the  custody  of  the  child  and 
omitting  those  matters  peculiar  to  the  claim 
of  Kate  McGaugh.  The  return  of  the  de- 
fendants to  the  alternative  writ  of  prohibi- 
tion recited,  in  substance,  the  petition  of  Kate 
SfcGaugh  and  amounted  to  a  finding  that  all 
the  facts  set  forth  in  said  petition  were  true. 
Said  return  also  contained  flndlngs  that  the 
conditions  existing  when  the  circuit  court 
transferred  the  custody  of  the  child  from  Ite 
foster  parent  to  the  Children's  Home  Society 
were  entirely  changed ;  that  the  relations 
existing  at  the  time  of  Uie  petition  in  the  cir- 
cuit court  Iiad  "been  entirely  abrogated  and 
nullified  and  the  grounds  upon  which  such 
petition  was  made  no  longer  exist" ;  that  the 
same  evidence  was  submitted  In  the  two  pro- 
ceedings (the  one  civil  and  the  other  crimi- 
nal) in  said  circuit  court;  and  that  a  Jury, 
in  the  criminal  cause,  had  found  as  a  fact 
that  the  charges  made  and  testified  to  upon 
which  the  said  Hon.  Alva  B.  Taylor  made 
said  order  (In  the  civil  proceedings)  were  not 
true  in  fact ;  that  such  jury  had  found  Issen- 
huth innocent  of  the  offense  of  which  Judge 
Taylor  had  assumed  him  guilty  when  mak- 
ing the  order  depriving  him  of  the  custody  of 
the  child  and  placing  her  in  such  home; 
that  there  was  additional  evidence  submitted 
in  the  criminal  case  not  offered  in  the  said 
dvll  proceeding,  said  evidence  relating  to 
lack  of  childish  innocence  on  the  part  of  the 


child,  and  to  animosity  and  hatred  of  the 

complaining  witness  (who  was  also  petition- 
er in  the  civil  proceeding)  against  said  Issen- 
huth. 

The  query  naturally  arises:  How  did  the 
judge  of  the  county  court  judicially  ascer- 
tain the  truthfulness  of  the  facts  set  forth 
in  Kate  IfcGaugh's  petition,  and  in  what 
manner  were  the  additional  facts  found  by 
him  brought  to  his  Judicial  attention  in  the 
proceeding  brought  in  his  court?  The  peti- 
tion presented  to  the  circuit  court  upon 
which  such  court  made  ite  order  removing 
the  diild  in  question  from  the  custody  of  its 
foster  parent  and  committing  it  to  the  cus- 
tody of  the  Children'.s  Home  Society  was 
before  this  court  In  the  mandamus  proceed- 
ings brought  in  this  court  and  herdnbefore 
referred  to.  From  such  petition  it  appears 
that  such  foster  parent  was  charged  with 
many  other  acts  of  improper  conduct  toward 
such  child  besides  that  act  of  which  he  was 
acquitted  in  the  criminal  proceeding.  How 
was  the  judge  of  the  county  court  able  to 
find  that  the  circuit  court  assumed  said 
foster  parent  guilty  of  the  offense  for  which 
he  was  tried  in  the  criminal  action?  How 
did  he  know  that  such  circuit  court  did  not 
find  the  foster  parent  guilty  of  the  other 
misconduct  charged  against  him,  and  did  not 
assume  him  innocent  of  the  tib&Tge  of  which 
the  Jury  acquitted  him?  How  can  the  Judge 
of  the  county  court  say  that,  if  the  issue  of 
such  foster  parent's  guilt  of  this  very  charge 
had  been  submitted  to  him  in  the  proceeding 
Instituted  in  his  court,  he  would  not  find— 
and,  in  Justice,  be  bound  to  find  from  the 
fair  preponderance  of  the  evidence,  if  not 
beyond  a  reasonable  doubt — that  he  was 
guilty  thereof?  It  is  perfectly  dear  to  us  that 
it  would  have  been  useless  for  the  Children's 
Home  Sodety  to  have  sought  its  rights  be- 
fore a  court  that  had,  without  notice  to,  or 
any  chance  for  a  hearing  by,  such  sodety, 
prejudged  the  alleged  merits  of  the  cause 
before  It. 

[2-4]  We  will  next  consider  the  remaining 
assignments  together.  Appellants  furth« 
urge  that  the  proceeding  by  which  a  child 
is  committed  to  the  Children's  Home  is  one 
substantially  in  the  nature  of  a  guardianship 
proceeding.  With  this  we  fully  agree.  It 
is  their  contention  that  the  county  court  in 
no  manner  interfered  with  the  action  of  the 
drcuit  court  for  the  reason,  as  urged  in  their 
brief,  that  the  circuit  court  had  made  its 
order  appointing  the  guardian,  which  order 
had  gone  into  full  force  and  effect,  and  tiie 
child  had  been  placed  in  the  care  of  such 
guardian,  to  wit,  the  Children's  Home  Sode- 
ty, and  that  therefore  the  situation  was  the 
same  legally  as  though  such  child  had  been 
in  the  Children's  Home  for  some  time  previ- 
ous thereto.  It  is  their  further  contention 
that  the  coimty  court  is  given  jurisdiction  to 
terminate  a  guardianship  relation  when  the 
conditions  are  such  as  to^JmstifE  iiQich  ter- 
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inlnation,  claiming  that  tbls  power  Is  given 
by  an  express  provision  of  the  statute.  It 
will  be  noted  that  this  provision,  section  157, 
Clv.  Code,  Is  in  connection  wlUi  other  pro- 
visions relating  to  power  over  and  control 
of  guardians.  Section  148,  Clv.  Code,  gives 
to  the  court  appointing  exclusive  Jurisdiction 
to  control.  Section  159  uses  the  word  "sus- 
pended" where  clearly  is  meant  "terminat- 
ed," and  this  statate  shows  clearly  that  "the 
court"  mentioned  therein  most  be  the  same 
court  as  "a  court"  mentioned  therein.  Fur- 
thermore, we  apprehend  that  the  right  of  the 
court  to  terminate  a  guardianship  relation 
would  be  an  inherent  right  vested  In  the 
court  creating  it,  owing  to  the  nature  of  this 
relation,  and  that  no  statute  is  needed  to 
confer  the  authority  to  terminate  the  rela- 
tion. Be  that  as  it  may,  it  seems  clear  that 
wiiat  the  statute  contemplates  is  that  the 
court  which  appointed  the  guardian  may, 
under  proper  circumstances,  terminate  such 
guardianship  relation.  It  seems  inconceiva- 
ble that  it  was  Intended  'to  give  to  one  court 
the  right  to  rescind  or  revoke  the  order  of 
another  court.  If  this  can  be  done,  then  we 
have  a  situation  wherein,  if  the  county  court 
of  one  county  should  appoint  a  guardian, 
upon  the  next  day  the  county  court  of  anoth- 
er county  could  revoke  the  order  of  the  first 
court  and  appoint  another,  and  then  the  first 
or  some  other  court  could,  the  next  day,  set 
a. side  the  proceeding  of  the  second  court; 
and  so  on  without  end.  As  we  understand 
the  guardianship  proceeding,  it  is  one  which 
Is  continuing  in  its  nature,  and  when  the 
Jurisdiction  legally  vested  in  any  court  is  ex- 
ercised and  such  court  reaches  out  and  brings 
under  snch  Jurisdiction  and  Into  its  con- 
trol the  proper  parties,  such  parties  remain 
tinder  its  control  and  subject  to  its  direction 
until  the  guardianship  ends,  and  that  there 
Is  no  power  In  any  other  court  to  supervise 
or  interfere  with  the  proper  exercise  of  such 
Jurisdiction  except  upon  appeal  properly  tak- 
en. We  are  ftank  to  say  that  those  sections 
of  chapter  28,  Pol.  Code,  which  seem  to  give 
to  the  Children's  Home  Society  plenary  pow- 
ers over  children  committed  to  it — thus  ap- 
parently terminating  the  Jurisdiction  of  the 
court  and  giving  it  no  control  over  such 
guardian  or  power  to  protect  the  Interests 
of  the  child — seem  inconsistent  with  and  in 
derogation  of  the  power  which  should  remain 
vested  in  the  court.  But  even  if  these  sec- 
tions are  unconstitutional,  it  only  strength- 
ens what  we  have  said  above  and  leads  to 
this  result:  That,  if  the  order  appointing 
the  Children's  Home  Society  as  guardian  of 
Celeste  Issenhuth  was  valid,  then  such  order 
appointing  the  guardian  stands  unchallenged 
and  could  only  be  terminated  by  a  proper 
application  made  In  the  court  that  granted 
the  order.  It  would  therefore  follow  that, 
if  the  order  of  the  circuit  court  committing 
the  child  was  valid,  the  application  made  to 
the  county  court  failed  to  reveal  facts  suffi- 
cient to  call  into  exercise  any  Jurisdiction  to 


remove  a  guardian,  because  sach  application 
revealed  the  fact  that  such  guardian  had 
been  appointed  by  a  court  other  than  the 
one  to  which  the  application  was  addressed. 
The  application  conferred  no  Jurisdiction  up- 
on the  county  Court;  the  statute  gave  the 
county  court  no  Jurisdiction;  the  record 
therefore  shows  ample  grounds  upon  which 
a  writ  of  prohibition  might  have  issued;  and, 
even  if  the  gounds  stated  in  the  alternative 
and  peremptory  writs  were  not  in  themselves 
sufficient,  yet,  in  analogy  to  well-established 
rules  recognized  upon  appeals  in  ordinary 
cases,  this  court  will  not  disturb  or  reverse 
the  rightful  Judgment  of  the  trial  court, 
though  such  Judgment  may  have  been  by 
such  trial  court  based  upon  Insuflldent 
grounds. 

[S]  For  the  sake  of  the  argument,  let  us 
concede  that  the  county  court  of  Beadle 
county  is  given  Jurisdiction  to  remove  guard- 
ians appointed  by  some  other  court,  and  that 
therefore  it  could  remove  this  guardian  even 
though  its  appointment  were  valid.  In  what 
manner  shall  this  proceeding  for  removal  be 
instituted,  and  who  are  to  be  made  parties 
thereto?  The  proceeding  instituted  by  Is- 
senhuth was  dismissed.  Kate  McGaugh  had 
ceased  to  have  any  rights  as  parent,  having 
lost  same  upon  the-  adoption  of  the  child  by 
Issenhuth,  who  still  remains  the  father  of 
this  child  regardless  of  the  fact  of  its  being 
placed  in  the  Children's  Home,  and  will  re- 
main such  father  until  the  death  of  the  child 
or  Its  legal  adoption  by  some  other  person. 
It  follows  that  Kate  McGaugh  could  not  in- 
voke the  Jurisdiction  of  the  county  court  un- 
der any  right  given  the  parent  by  chapter 
28,  Pol.  Code. 

Again,  let  us  suppose  that  the  drcnlt  court 
was  without  Jurisdiction  to  take  the  child 
and  commit  it  to  the  care  of  the  Children's 
Home.  Then  when  the  county  court  assum- 
ed Jurisdiction  over  this  child  the  situation 
was  exactly  as  though  there  had  been  no 
proceeding  in  the  circuit  court  whatsoever 
and  this  child  stood  as  the  legally  adopted 
child  of  John  Issenhuth  with  full  right  and 
power  upon  his  part  to  the  custody  and  con- 
trol of  same.  We  know  of  no  statute  giving 
any  right,  other  than  by  proceedings  based 
upon  a  charge  that  the  parent,  Issenhuth, 
was  a  person  unfit  to  have  its  care,  to  have 
the  child  taken  from  Issenhuth  and  given 
into  the  custody  of  some  other  party.  And 
furthermore,  as  above  noted,  the  application 
of  Kate  McGangh,  showing  that  she  was  not 
the  legal  parent  of  such  child — thus  showing 
that  she  had  no  greater  legal  rights  than 
any  stranger  to  the  child,  and  also  setting 
forth  all^atlons  which  would  show  that  Is- 
senhuth was  a  proper  person  to  have  the 
care  of  such  child — ^wholly  failed  to  present 
any  matter  sufficient  to  call  Into  exercise 
any  Jurisdiction  given  the  county  court. 

The  fact  is  that  the  county  court  assumed 
Jurisdiction  under  the  theory  that  the  child 
bad  been  legally  committed  to  Uie.  guardlsD- 
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ship  of  the  Kome,  and  that  it  had  the  power 
to  terminate  such  guardianship.  This  is  the 
only  theory  upon  which  It  can  base  any 
claim  to  Jurisdiction.  The  Judgment  order 
should  be  sustained,  not  merely  because  the 
county  court  and  sheriff  were  wrongfully 
interfering  with  the  orderly  enforcement  of 
the  orders  of  the  circuit  court,  but  upon  the 
broad  proposition  that,  entirely  regardless  of 
the  former  proceedings  in  the  circuit  court, 
and,  even  if  there  had  been  no  previous  pro- 
ceedings In  such  court,  the  proceedings 
brought  in  the  county  court  were  entirely 
without  authority  of  law  and  attempted  to 
inyoke  an  unauthorized  exercise  of  Jurisdic- 
tion, and,  In  acting  therein,  the  county  court 
acted  without  any  Jurisdiction. 

[6]  We  decline  to  pass  upon  the  question 
whether  that  part  of  section  3205,  Pol.  Code, 
which  gives  authority  to  the  circuit  court  in 
the  first  instance,  infringes  upon  the  Jurisdic- 
tion of  county  courts,  and  we  also  decline  to 
pass  upon  the  question  as  to  whether  chap- 
ter 296  of  the  Laws  of  1909  took  away  such 
Jurisdiction  from  the  circuit  court  Ndther 
question  is  necessary  to  a  determination  of 
this  case.  These  questions  cannot  be  raised 
by  an  attempted  appeal  from  the  circuit 
court  to  the  county  court 

The  i)eremptory  writ  of  prohibition  Is  af- 
firmed. 


STATE  V.  SQUIRREL  COAT. 

(Supreme  Court  of  South  Dakota.    Nov.  18, 
1913.) 

1.  Cbiiiirai.   Law   (I   1141*)— AppbaI/— Bub- 
den  OF  Showing  Ebbob. 

The  presumption  on  appeal  is  that  the 
judgment  appealed  from  is  without  prejudicial 
error,  and  the  burden  is  upon  appellant  to  af- 
firmatively show,  by  means  of  the  statement  in 
his  brief,  that  there  is  prejudicial  error. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  3014,  3015,  3020,  3022, 
3023;   Dec.  Dig.  i  1141. •] 

2.  Cbimiitai.    Law    (|    895*)— Objection    to 
Entibb  Question— Adkissibilitt  or  Pabt. 

An  objection  to  a  question  as  a  whole,  on 
the  ground  that  it  was  not  proper  rebuttal,  wag 
properly  overruled,  where  the  question  was 
proper  rebuttal  for  any  purpose. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |{  1633-1638;  Dec.  Dig.  I 
696.*] 

3.  Witnesses  (*   382*)— Cross-examination 
TO  Impeach  witness— Scope. 

Where  defendant,  in  a  prosecution  for 
stealing  a  steer,  called  a  witness,  who  testified 
that  after  the  alleged  theft  the  prosecuting  wit- 
ness charged  witness  with  having  stolen  the 
steer,  and  who  on  cross-examination  said  that 
he  did  not  tell  the  prosecuting  witness  that  he 
saw  defendant  drivmg  the  steer  and  had  been 
told  by  him  that  he  got  it  in  trade,  a  request 
to  the  complaining  witness  to  state  what  the 
conversation  witb  defendant's  witness  was,  was 
proper  in  rebuttal  or  impeachment,  although 
the  usual  and  proper  practice  on  rebuttal  is 
to  ask  the  rebutting  witness  the  direct  question 
whether  in  such  conversation,  stating  ue  time 


and  place,  be  used  to  the  preceding  witness  the 
exact  words  used  by  that  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  1223;    Dec.  Dig.  i  382.*] 

4.  Cbivinai.  Law.  (S  1120*)  —  Bxoobd  —  Ax- 

SWEB  TO  Question. 

Under  Laws  1913,  c.  178,  I  1,  reqnixiBf 
an  exception  to  show  that  the  error  complaiaed 
of  related  to  a  material  point  and  that  the  ef- 
fect was  prejudicial  to  the  party  excepting, 
where  the  answer  to  a  question  objected  to  is 
not  contained  in  the  pnnted  record,  there  is 
nothing  to  show  that  appellant  was  in  any 
manner  prejudiced  by  the  ruling  of  the  court 
thereon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2931-2937;  Dec.  Dig.  { 
1120.*) 

6.  Cbiminai,  Law  (I  855*)— Custodt  of  Jobt 

— Retubn  to  Coubtboov. 

During  the  trial  of  defendant  for  larceny 
of  a  steer,  the  hide  of  the  steer  alleged  to  have 
been  stolen  was  received  in  evidence,  bat  was 
not  taken  into  the  jury  room,  and  the  jnry  aft- 
er retiring,  desiring  to  see  such  exhibit  was 
brought  by  the  bailiff  into  the  conrthonse  yard 
just  outside  the  courthouse  door,  where  they 
inspected  the  hide.  Peld,  that  such  action  was 
not  prejudicial. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2048-2053;  Dec  Dig.  { 
855.*] 

Appeal  from  drcnit  Court  Tripp  County; 
Wm.  Williamson,  Judge. 

Qrover  Squirrel  Coat  was  convicted  of 
larceny,  and  he  appeals.    Affirmed. 

Doherty  &  Talbott  of  Winner,  and  W.  J. 
Hooper,  of  Gregory,  for  appellant  Boyal  C 
Johnson,  Atty.  Gen.,  M.  Harry  O'Brien,  Asst 
Atty.  Gen.,  and  A.  J.  Wilcox,  of  Colome, 
State's  Atty.,  for  the  State. 

McGOT,  J.  (Defendant  was  convicted  of 
grand  larceny  in  having  stolen  a  certain 
steer  from  one  Aldwortb.  Defendant  ap- 
peals, and  orgea  reversal  of  Judgment  npon 
two  grounda 

Complaining  witness,  Aldworth,  among 
other  things,  testified  that  the  next  day  aft- 
er he  missed  the  steer  alleged  to  have  been 
stolen  he  found  the  hide  thereof  in  a  certain 
butcher  shop,  and  ascertained  that  defend- 
ant and  two  other  persons  had  disposed  of 
said  hide;  that  on  the  second  day  after 
the  missing  of  said  steer  he  met  and  had  a 
conversation  with  defendant  and  that  he 
said  to  defendant  "You  stole  that  steer." 
and  defendant  answered,  "Was  it  your 
steer?"  and  on  being  informed  that  It  was, 
defendant  then  said,  "I  will  show  yon  who 
I  got  it  from."  Defendant  denied  stealing 
said  steer,  but  admitted  that  he  butchered 
it  and  sold  the  hlde^  but  contended  that  the 
steer  was  raised  by  him, 

[1-3]  Defendant  called  as  a  witness  one 
Thigh,  who  testified  that  on  the  second  da; 
after  the  alleged  theft  he  met  and  had  a 
conversation  with  complaining  witness,  who 
charged  him.  Thigh,  with  having  stolen  said 
steer.  On  crosa-examlnaton,  without  objee- 
tion,  Tlilgh  was  asked,  "Did  you   tell  Ald- 
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worth  when  yoH  had  this  conversatlaii  with 
Iilm  that  you  saw  Squirrel  Coat  and  his  boy 
driving  this  steer  over  the  bill,  and  that 
Squirrel  Coat  told  you  that  he  got  it  from 
a  white  man  for  hay  7'  Thigh  answered, 
"No."  On.  rebuttal  the  state  recalled  the 
complaining  witness,  who  stated  that  he  did 
have  a  conversation  with  Thigh  at  said 
time,  and  the  state's  counsel  then  asked, 
"Please  state  what  that  conversation  was." 
To  which  question  defendant  objected,  for 
the  reason  that  the  :snme  Is  incompetent,  ir- 
relevant, and  not  proper  rebuttal  testimony. 
The  objection  was  overruled,  defendant  ex- 
cepted, and  now  urges  such  ruling  as  error. 
We  are  of  the  opinloo*  that  the  court  ruled 
correctly.  At  least  there  is  nothing  before 
this  court  on  appeal  to  indicate  that  the 
trial  court  erred.  The  presumption  on  ap- 
peal is  that  the  judgment  appealed  from  is 
without  prejudicial  error,  and  the  burden  is 
upon  appellant  to  affirmatively  show,  by 
means  of  the  statement  In  his  brief,  that 
there  Is  prejudicial  error.  3  Cyc.  275.  The 
contention  of  appellant  is  that  this  was  Im- 
peachment or  rebuttal  upon  an  immaterial 
QTiestlon.  It  will  be  observed  that  no  objec- 
tion was  made  to  the  form  of  the  question. 
The  objection  was  to  the  entire  question  as  a 
whole.  The  only  objection  urged  is  that  it 
was  not  proper  rebuttal.  If  the  question 
was  proper  rebuttal  for  any  purpose,  the  ob- 
jection thereto  was  properly  overruled.  8 
Cyc.  300.  Defendant  evidently  brought  out 
this  conversation  with  Thigh  for  the  pur- 
pose of  casting  some  discredit  upon  the  state- 
ments of  complaining  witness  concerning  the 
conversation  he  claimed  to  have  had  with 
defendant.  The  state  clearly  had  the  right 
to  rebut  or  Impeach  the  statement  of  Thigh 
wherein  he  stated  that  complaining  witness 
bad  charged  him.  Thigh,  with  the  theft 
This  question  to  which  thia  objection  was 
made  was  one  way  of  bringing  out  before  the 
ixuj  such  rebuttaL  There  is  nothing  before 
this  court  to  show  that  the  objected  to  ques- 
tion was  answered  at  alL  Neither  is  there 
anything  before  this  court  to  show  that  the 
complaining  witness,  if  he  made  answer,  tes- 
tified in  his  answer  to  said  question  to  any- 
thing other  than  what  related  to  his  having 
charged  Thigh  with  the  theft  That  portion 
of  the  conversation  at  least  was  proper  re- 
buttal called  for  by  this  question.  It  seems 
to  be  the  usual  and  proper  practice  on  re- 
buttal to  ask  the  rebutting  witness  the  di- 
rect question  whether  or. not  In  said  conver- 
sation, stating  time  and  place,  he  stated  so 
and  so  to  said  witness,  using  the  exact  words 
used  by  the  preceding  witness  sought  to  be 
rebutted.  Had  defendant,  by  proper  objec- 
tions to  the  form  of  the  rebutting  question, 
required  the  state  to  put  the  direct  impeach- 
ing questions  so  as  to  have  divided  the  sev- 
eral parts  of  this  conversation,  and  had 
proper  objection  been  made  to  that  part  re- 
lating to  what  witness  Thigh  is  claimed  to 


have  said  concerning  Sqnirrel  Coat,  ttien 
the  ruling  as  to  that  part  of  the  conversa- 
tion would  have  been  before  the  court  for 
consideration. 

[4]  Again,  the  answer.  If  any,  given  by  the 
witness  to  the  question  objected  to  is  not 
contained  in  the  printed  record.  Without 
this  answer  there  is  nothing  to  show  that 
appellant  was  in  any  manner  prejudiced  by 
the  ruUng  of  the  court,  even  if  the  ruling 
bad  been  wrong.  Section  1,  c.  178,  Laws 
1913;  State  v.  Shephard,  138  N.  W.  294;  S 
Cyc.  301;  Waterhouse  v.  Brewing  Co.,  16  S. 
D.  692,  04  N.  W.  587. 

[5]  During  the  trial  the  hide  of  the  steer 
alleged  to  have  been  stolen  was  ofiTered  and 
received  in  evidence,  and  might  have  been 
taken  by  the  jury  to  the  jury  room  as  an  ex- 
hibit when  deliberating  upon  the  case.  This 
exhibit  for  some  reason  was  not  taken  intd 
the  jury  room.  After  retiring  for  delibera- 
tion the  jury  desired  to  see  said  exhibit,  and, 
instead  of  taking  the  said  hide  into  the  Jury 
room,  the  ballifF  in  charge  took  the  jury  out 
into  the  courthouse  yard,  Just  outside  the 
courthouse  door,  where  the  Jury  inspected 
said  bide.  Defendant  urges  this  as  consti- 
tuting an  irregularity  prejudicial  to  defend- 
ant We  are  of  the  opinion  that  there  is 
nothing  whatever  apparent  from  the  drcnm- 
stances  that  would,  in  the  least,  tend  to 
prejudice  defendant. 

Finding  no  error  In  the  record,  the  judg- 
ment and  order  appealed  from  are  affirmed. 


JOHNSON  T.  HAWTHORNE  DITCH  CO. 

(Supreme  Court  of  South  Dakota.    Nov.  18, 
1913.) 

1.  Waters  and  Water  Coubses  (i  137*)  — 
Pkescbiftivb   Bights  —  Ditches  —  Irbioa- 

TION. 

An  irrigating  company  did  not  acquire  any 
prescriptive  title  to  a  ditcu  location,  where  the 
original  location  made  by  its  grantors  in  1888- 
was  abandoned  and  a  subsequent  location  of 
1890  was  not  an  amendment  of  the  first;  it 
appearing  that  ejectment  was  broaght  against 
the  company  before  1908. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  149;  Dec.  Dig.  i 
137.*J 

2.  LiHiTATioR  OF  AcrnoKB  (i  32*)— PxBiOD  or 

Limitation. 

Where  a  ditch  company  possessing  the  pow- 
er of  eminent  domain  entered  on  plaintiff's  land 
by  trespass,  plaintiff's  right  to  compensation 
could  not  be  barred  by  any  limitations  short  of 
the  20-year  prescriptive  period;  and  hence, 
wbere  the  ditch  company  consented  in  eject- 
ment by  plaintiff  to  the  treating  of  the  action 
as  one  for  compensation,  it  cannot  defeat  the 
action  by  the  6  and  10  year  statutes  of  limita- 
tions. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  143-145;  Dec  Dig.  { 
32.*) 

3.  Witnesses  ({  268*)— BxAifiRATioir— Cboss- 

SXAMINATION. 

Upon  the  cross-examination  of  a  witness, 
statements  made  by  the  witness  in  a  pleading 
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filed   in   aaother  action  gome  years  previoos, 
may  be  introdaced  in  evidence. 

[Ed.  Note.— For  other  casea,  aee  Witnesses, 
Cent.  Dig.  H  031-948,  959;   Dec  Dig.  i  268.*] 

4.  EviDiNOK  (i  208*)— Admissions. 

Allegations  made  by  defendant  in  a  plead- 
ing in  another  action  are  admissible  as  admis- 
sions. 

[Ed.  Note.— For  other  cases,  see  Evideace, 
Cent.  Dig.  {(  718-725;  Dec.  Dig.  i  208.*] 

5.  Appeal  awd   Bbbob   (|   1050*)— Hbvbbw— 

Harmless  Ebsor. 

The  improper  admission  of  evidence  which 
could  not  prejudice  defendant  is  no  ground  for 
reversal  of  a  judgment  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  1068,  1069,  415»^157, 
4166;  Dec.  Dig.l  1050.  •] 

6.  EuiNBNT  Domain  (|  174*)— Comdcknation 
Pboceedinob— Right  to  maintain. 

Where  a  corporation  entitled  to  condemn 
land  appropriated  land  by  mere  trespass  and 
pat  it  to  its  corporate  nse,  it  may  thereafter 
maintain  proceedings  to  condemn  that  land,  al- 
though the  damages  will  be  assessed  as  of  the 
date  of  the  action  and  not  as  of  the  taking. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  U  475,  476;  Dec  Dig.  { 
174.  •] 

7.  Eminent  Domain  (|  268*)  —  Bembdt  of 
Owner— Recovebt   of  Possession— EIstop- 

FEL. 

Where  a  corporation  entitled  to  condemn 
land  appropriated  property  for  a  public  use  by 
trespass,  mere  acquiescence  b^  the  owner  in 
the  trespass  will  not  bar  his  right  to  maintain 
ejectment  for  the  property  on  the  ground  of 
estoppel. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  U  697,  736-740,  742;  Dec 
Dig.  {  268.*] 

8.  Eminent  Domain  (|  268*)  —  Remedy  of 
Owner— RiOHT  to  Maintain  Ejectment. 

A  landowner  whose  property  has  been  tak- 
en by  a  corporation  entitled  to  exercise  the 
power  of  condemnation  may  maintain  eject- 
ment to  recover  the  property,  bat  the  court 
may  temporarily  suspend  the  suit  pending  con- 
demnation by  the  trespasser  corporation. 

[Ed.  Note.— For  other  eases,  see  Eminent 
Domain.  Cent  Dig.  ii  697,  736-740,  742;  Dec. 
Dig.  i  268.  •] 

Appeal  from  Circuit  Coart,  Pennington 
Connty;    Levi   McGee,  Jndge. 

Action  by  Edward  W.  Johnson  against  the 
Hawthorne  Ditch  Company.  From  a  Judg- 
ment tor  plaintiff,  defendant  appealed,  and 
plaintiff  prosecuted  a  cross-appeal.  AfBrm- 
ed  on  defendant's  appeal,  and  modified  and 
affirmed  on  plaintiff's  appeal. 

Schrader  &  Lewis,  of  Rapid  City,  for  ap- 
pellant   Bnell  &  Gardner,  of  Rapid  City,  for 

respondent 


SMITH,  J.  Action  In  the  nature  of  eject- 
ment, to  recover  possession  of  certain  lands 
upon  which  were  situated  a  dam,  beadgate, 
and  irrigation  ditch  in  possession  of  the  de- 
fendant, and  for  damages. 

The  answer  was  a  general  denial,  and  in 
addition  sets  up  the  6  and  10  year  statutes 
of  limitation,  and  a  20-year  prescriptive 
title;  pleads  that  the  defendant  became  a 
corporation  on  the  30th  day  of  July,   1900, 


for  the  purpose,  among  oQier  tblngs,  of  tak- 
ing over,  acquiring,  maintaining,  and  operat- 
ing th»  water  right,  dam,  and  irrigation 
ditch,  and  using  and  disposing  of  water 
flowing  therein,  for  irrigation  and  other  use- 
ful purposes;  alleges  the  purchaser  of  wa- 
ter-right locations  made  in  1886  and  in  1890 
from  certain  locators;  alleges  that  Hie  de- 
fendant purchased,  constructed,  and  now 
maintains  and  operates  more  than  25  miles 
of  extensions  and  laterals  from  said  ditch, 
for  irrigating  lands  of  defendant's  stockhold- 
ers, constructed  at  a  coat  of  $15,000;  pleads 
that  plaintiffs  demands  are  barred  by  the 
statute  of  limitations,  and  that  the  plaintiff 
should  be  estopped  by  his  laches  from  at- 
tempting to  enforce  his  dalm  for  posse^on 
of  and  damage  to  the  property  upon  and 
across  which  said  dam,  head  gate,  and  dltdi 
are  situated. 

By  stipulation  of  parties  the  action  was 
tried  to  the  court  without  a  Jury,  In  No- 
vember, 1909.  The  trial  court  by  Its  deci- 
sion found  that  from  the  26th  day  of  Feb- 
ruary, 1883,  to  the  31st  day  of  October,  1906, 
plaintiff  was  the  owner  of  an  undivided  one- 
half  interest  in  the  land,  and  from  the  31st 
day  of  October,  1906,  to  the  time  of  the  trial, 
had  been  the  sole  owner  in  fee  of  the  whole 
of  said  tract  of  land  claimed  by  him,  upon 
which  were  situated  the  dam,  headgate,  and 
portion  of  the  ditch  in  possession  of  defend- 
ant; that  while  the  plaintiff,  his  co-owners, 
grantors,  and  predecessors  in  title  were  in 
possession  of  the  said  premises,  and  about 
the  12th  of  July,  1886,  Oeorge  Hunt,  John 
P.  McEIroy,  and  John  R.  Brennan,  without 
the  consent,  knowledge,  or  acquiescence  of 
any  of  them,  went  upon  said  premises  and 
posted  a  written  notice  thereon  at  a  point  on 
the  north  bank-  of  Rapid  creek,  claiming  2,- 
000  miners'  inches  of  the  waters  of  said 
creek  measured  under  slz-inch  pressure;  that 
thereafter,  and  on  or  about  the  12th  of  July. 
1890,  John  P.  McElroy,  George  Hunt,  and 
James  M.  Woods,  without  the  knowledge, 
acquiescence,  or  consent  of  the  owners  of 
said  land,  entered  upon  said  premises  and 
posted  a  written  notice  thereon,  at  a  point 
on  the  north  bank  of  Rapid  creek  at  or  near 
the  head  of  the  present  Hawthorne  ditch, 
claiming  3,000  miners'  inches  of  the  waters 
of  said  creek,  measured  under  six-Inch  pres- 
sure; that  thereafter  in  November,  1890,  the 
said  John  P.  McElroy,  George  Hunt,  and 
James  M.  Woods  sold  and  conveyed  to  the 
defendants  herein  all  their  right,  title,  and 
interest  in  and  to  said  water  right,  dam. 
and  ditch.  The  evidence  also  shows  that 
on  the  2d  day  of  December,  1908,  and  after 
this  action  was  begun,  George  Hunt,  John 
P.  McElroy,  and  John  R.  Brennan,  by  quit- 
claim deed,  conveyed  to  the  defendant  what- 
ever right  they  may  Iiave  acquired  by  the 
water-right  location  made  by  them  on  the 
12th  day  of  July,  1886.  The  court  further 
found  that  In  the  years  intervening  betweoi 
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1S90  and   1898,  the  defendant  corporation 
Burveyed  and  constructed  an  Irrigation  dltcb, 
and  by  means  of  the  aforesaid  dam  and  ditch 
diverted  the  waters  of  Rapid  creek  to  a  ben- 
eficial  use   for  the   first   time  In    the  year 
1S93,  and  continuously  since  said  time  has 
used  said  waters  conveyed  through  the  dltcb 
across  the  premises  of  plalnttfT,  and  deliver- 
ed same  for  Irrigation  of  lands  of  defend- 
ant's stockholders   and   others;    that  none 
of  the  locators  of  said  water  rights,  nor  the 
defendant  herein,  ever  acquired,  by  purchase, 
condemnation,  or  otherwise,  from  the  owners 
thereof,  the  right  to  go  upon  said  premises 
to  locate  said  water  right  or  constmct  said 
ditch;  and  that  none  of  the  said  parties  have 
ever  used  the  water  right,  ditch,  dam,  and 
right  of  way  across  plalntUt's  land  under 
any  such  claim  of  right    The  eoort  further 
found  that  nether  the  plaintiff  nor  any  of 
his  co-owners  or  grantors  had  any  knowl- 
edge or  notice  of  the  location  of  said  water 
right,   or   the   construction    or   maintenance 
of  said  dam  or  ditch,  until  about  the  month 
of  July,  1895;    that  upon  l)ecomlng  advised 
thereof,  the  plalntifl  and  his  then  co-owners 
gave  written  notice  to  defendant,  demanding 
the  immediate  removal  of  said  dam,  and  that 
defendant  replace  said  land  In  the  same  con- 
dition  it   wag  before   said   ditch   had  been 
constructed,  and  pay  any  damages  accrued 
by  reason  of  said  unlawful  and  unauthorized 
Injury  to  said  lands;   that  defendant,  having 
such  notice,  continued  to  maintain  said  dam 
and  ditch  on  and  across  said  premises,  and 
still  maintains  the  same  and  excludes  plain- 
tiff from  possession;   that  the  defendant,  its 
grantors  and    predecessors  In   interest,   did 
not  have  possession  of  said  Ttater  right  and 
ditch  for  a  continuous  period  of  20  years 
prior  to  the  commencement  of  this  action, 
but  that  defendant  has  had   possession   of 
said  ditch  and  premises  since  1890,  and  has 
used    said    ditch   and   premises   since   1893, 
■when  the  waters  from  Rapid  creek  were  first 
diverted  Into  said  ditch  and  devoted  to  ben- 
eficial uses.     The  court  further  finds  that 
George   Hunt,  John  McElroy,  and  John   R. 
Brennan  wholly  abandoned  their  water-right 
location  of  July  12,  1886,  and  the  ditch  and 
grounds  appurtenant  thereto.    As  conclusion 
of  law,  the  court  found  that  the  attempted 
locations  of  water  rights  In  1886  and  1S90 
were  mere  trespasses  without  right,  and  that 
the  defendant  corporation  acquired  no  other 
or  greater  rights  by  its  deeds  from  such  loca- 
tors;   that   the  defendant  has   acquired  no 
right,  by  prescription  or  otherwise,  to  the 
possession  of  such  ditch,  water  right,  and 
dam  upon  said  premises,  nor  the  right  to 
maintain  the  same,  but  that  It  would  be  In- 
equitable now  to  require  defendant  to  remove 
Its  ditch  and  dam  therefrom  and  to  deliver 
up  possession  of  said  premises  to  plaintiff, 
and   that  plaintiff  can  be   compensated  for 
bis   damages  by  a   money   Judgment.     The 
court   thereupon    entered    an    interlocutory 
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judgment  or  order,  that  the  amount  of  dam- 
ages to  plaintiff's  property  by  reason  of  the 
construction  and  maintenance  of  said  water 
right,  dam,  and  ditch  thereon  l>e  submitted 
to  and  assessed  by  a  jury,  and  that  upon  as- 
sessment and  payment  of  such  damages  the 
plaintiff's  right  to  possession  be  denied  and 
his  action  dismissed,  and  that  defendant  be 
awarded  a  right  of  way  over  and  across  said 
premises  in  the  nature  of  an  easement  as 
theretofore  used,  and  that  defendant's  title 
to  such  easement  thereupon  l>e  quieted  in 
said  defendant 

Findings  and  this  judgment  or  order  were 
entered  on  the  27th  day  of  November,  1909, 
and  thereafter,  on  November  22,  1910,  a  jury 
was  Impaneled  and  sworn  to  assess  plaintiff's 
damages  pursuant  to  said  Interlocutory  Judg- 
ment, and  witnesses  were  sworn  and  testi- 
fied, without  objection,  as  to  the  value  and 
quantlt7  of  plaintiff's  land  appropriated  and 
used  for  the  purpose  of  said  dam,  headgate, 
and  ditch,  and  the  damages  to  plaintiff  occa- 
sioned thereby;  and,  plaintiff  offering  no 
evidence  in  opposition,  the  court  on  its  own 
motion  directed  the  jury  to  return  a  verdict 
in  the  sum  of  $25  damages  upon  undisputed 
evidence ;  and,  the  jury  having  returned  sucb 
verdict,  the  court  thereupon  entered  its  judg- 
ment In  favor  of  plaintiff  and  against  de- 
fendant for  the  amount  of  damages  so  as- 
certained and  assessed  by  said  jury  for  the 
taking  and  damaging  of  the  premises  of 
plaintiff  and  the  use  and  occupation  there- 
of as  a  right  of  way  for  the  dam  and  Irriga- 
tion ditch  and  flowing  the  waters  of  Rapid 
creek  therein,  and,  upon  payment  of  said 
damages,  together  with  costs  of  the  action, 
that  defendant  be  entitled  to  a  perpetual 
easement  over  and  across  the  premises  of 
plaintiff  for  a  right  of  way  for  its  said  dam 
and  Irrigation  ditch,  described  as  follows: 
"A  strip  oil  land  10  feet  in  width  on  each 
side  of  the  center  of  the  irrigation  ditch  of 
the  defendant  coritoratlon,  beginning  at  a 
point  north  70  degrees,  30  minutes  west  about 
538  feet  distance  from  the  southeast  comer 
of  (plalntiers  premises),  thence  in  a  south- 
easterly direction  along  the  line  of  said  ditch 
over  and  across  the  premises  of  said  plain- 
tiff, a  distance  of  S38  feet  more  or  less,  to- 
gether with  the  ground  covered  by  the  dam 
and  headgate  as  the  same  ditch,  dam,  and 
headgate  are  now  actually  constructed  and 
situated  upon  said  premises." 

From  these  orders,  judgments,  and  decrees, 
and  an  order  overruling  Its  motion  for  a  new 
trial,  defendant  appeals,  and'  assigns  as 
error  Insufficiency  of  evidence  to  sustain  the 
findings  of  the  trial  court,  together  with  al- 
leged errors  of  law  occurring  at  the  trial  in 
receiving  certain  evidence.  The  record  on 
appeal  was  settled  under  the  provisions  of 
chapter  15,  Laws  1911,  and  no  question  is 
raised  as  to  the  regularity  of  such  settlement. 
Sufilclent  and  proper  specifications  of  error 
appear  to  have  been  filed  in  the-lower  coprt. 
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and  the  motion  for  a  new  trial  was  based 
upon  such  specifications  of  error  and  the  set- 
tled record. 

Upon  tbe  motion  for  a  new  trial,  defend- 
ant, appellant  here,  presented  to  tbe  trial 
court,  and  seeks  to  have  reviewed  upon  this 
appeal,  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  findings  of  fact 

Plaintiff,  who  is  respondent  here,  relying 
upon  the  language  of  this  court  in  Barcus  v. 
Prokop,  29  S.  D.  39,  135  N.  W.  766,  urges 
that  the  sufficiency  of  evidence  is  not  before 
this  court  for  the  reason  that  the  motion  for 
a  new  trial,  attempting  to  raise  that  ques- 
tion, was  not  founded  upon  a  statement  of  the 
case  with  exceptions,  settled  under  section 
305,  Code  of  Civil  Procedure.  While  the  lan- 
guage of  this  court  In  the  Prokop  Case  would 
perhaps  warrant  respondent's  contention,  yet 
in  view  of  the  conclusion  arrived  at,  we  deem 
the  question  immaterial.  Tbe  trial  Judge 
certified  that  the  settled  record  before  us  con- 
tains all  the  evidence  before  the  trial  court, 
and  an  examination  of  the  entire  record  thus 
presented  satisfies  us  that  the  evidence  is 
sufficient  to  sustain  all  of  the  findings  of  fact 
which  we  deem  material  upon  this  appeaL 
Such  portions  of  the  findings  will  be  referred 
to  later. 

Defendant,  appellant  here,  presents  but 
three  questions  upon  this  record:  First  Is 
plaintiff's  action  barred  by  the  6  or  10  year 
statutes  of  limitations?  Second.  Is  It  bar- 
red by  20-year  prescription?  Third.  Did  the 
trial  court  commit  reversible  error  in  re- 
ceiving in  evidence,  as  part  of  the  cross-ex- 
amination of  defendant's  witness,  portions  of 
the  records  in  certain  condemnation  proceed- 
ings Instituted  by  defendant  against  parties 
other  than  plaintiff? 

Respondent  upon  this  appeal,  does  not 
question  the  right  of  the  defendant  corpora- 
tion to  exercise  the  power  of  eminent  do- 
main, but  places  bis  contention  solely  upon 
the  fact  that  the  defendant  has  not  sought 
to  exercise  that  power,  and  that  both  defend- 
ant and  its  alleged  grantors  were  from  the 
beginning  mere  naked  trespassers ;  that  their 
possession  was  subordinated  to  the  right  and 
title  of  the  plaintiff,  who  was  the  legal  own- 
er, and  that  such  possession  could  not  ripen 
Into  a  title  by  prescription. 

[1]  We  deem  it  unnecessary  to  discuss  or 
con^der  this  question,  inasmuch  as  the  trial 
court  found  that  defendant's  grantors  aban- 
doned the  water  location  of  1886,  and  that 
the  rights  of  defendant  if  any,  were  acquir- 
ed under  the  location  of  its  grantors  In  1890. 
Defendant's  contention  is  that  the  location 
of  1890  was  but  an  amendment  to  or  con- 
tinuation of  the  location  of  1886,  but  the 
finding  of  the  trial  court  in  effect,  was  ad- 
verse, and  we  think  is  sustained  by  the  evi- 
dence. It  follows  that  defendant  acquired  no 
prescriptive  right  or  title  under  the  20-year 
statute. 

[2]  App^ant's  defenses  under  the  6  and 
10  year  statutes  of  limitations  fall  squarely 


within  the  decision  of  this  cotirt  in  Faulk  v. 
M.  R.  &  N.  W.  Ry.  Co.,  28  S.  D.  1,  132  N.  W. 
233,  wherein  it  was  held  that  no  statute  of 
limitations  short  of  the  20-year  prescriptive 
period  could  bar  the  constitutional  right  to 
compensation  tot  property  appropriated  to 
public  use  by  a  corporation  possessing  the 
power  of  eminent  domain,  and  not  acquired 
by  grant  of  the  owner.  In  effect  the  trial 
court  turned  this  action  into  a  condemnation 
proceeding  in  which  defendant  participated 
without  objection,  and  it  could  not  now  be 
heard  to  contend  that  its  rights  are  not  con- 
trolled by  the  principles  announced  in  the 
Faulk  Case,  or  that  it  may  defeat  an  own- 
er's claim  for  compensation  for  property  so 
appropriated  by  a  plea  under  the  6  or  10 
year  statutes  of  limitations. 

[3]  At  the«trial,  defendant  called  one  Hunt 
as  a  witness,  who  testified  as  to  the  alleged 
location  of  the  water  right  and  ditch  in  18S6l 
Upon  cross-examination  plaintiff's  connsel 
elicited  from  the  witness  the  fact  tliat  he 
had  been  one  of  the  defendants  In  a  con- 
demnation action  entitled  Ix>wer  Bapid 
Ditch  Co.  ▼.  Hawthorne  Ditch  Co.,  John 
Hunt  and  others,  and  as  part  of  such  cross- 
ezaminitlon  offered  in  evidence  the  answer 
in  that  action,  which  alleged  tliat  the  Haw- 
thorne Ditch  Company  and  its  predecessors 
Instituted  proceedings  for  the  location  of  the 
water  right,  dam,  and  ditch  in  July,  1890, 
being  the  identical  water-right  location  In- 
volved on  this  appeal,  which  was  received 
over  the  objections  of  appellant  This  rul- 
ing is  assigned  as  error.  The  averments  con- 
tained in  the  answer  in  the  former  action 
were  those  of  the  witness  under  cross-exam- 
ination, and  his  oodefendants,  and  were  suf- 
ficiently pertinent  to  the  matters  testified  to 
by  Hunt  upon  his  examination  in  diief  to 
make  such  statements  proper  matter  of 
cross-examination. 

[4]  It  also  appearing  that  the  answer  was 
the  answer  of  the  Hawthorne  Ditch  Compa- 
ny, appellant  here,  as  well  as  the  answer  of 
the  witness  Hunt  himself,  statements  there- 
in contained,  if  material,  were  competent 
evidence  against  defendant  even  though 
made  in  another  action.  The  trial  court 
committed  no  error  in  so  ruling. 

[6]  Plaintiff  also  offered  in  evidence,  as 
a  part  of  the  cross-examination  of  the  same 
witness,  paragraphs  13  and  17»4  of  the  find- 
ings and  decision  in  said  action,  which  were 
objected  to  as  incompetent  because  the  plain- 
tiff In  this  action  was  not  a  party  to  that 
action  and  the  matters  recited  in  said  para- 
graphs are  not  connected  with  any  matters 
testified  to  by  tbe  witness  on  the  stand. 
Paragraph  13  contained  recitals  as  to  the 
water-right  location  of  1890,  by  Hunt  and 
others,  and  the  transfer  of  their  rights  to  the 
Hawthorne  Ditch  Company,  and  was  a  find- 
ing as  to  the  carrying  capacity  of  the  ditch, 
its  length,  termination,  and  as  to  the  time 
when  water  was  first  used  therein  for  irriga- 
tion purposes,  and  tbe  extoit  and  continued 
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use  thereof.  Paragraph  17%  recited  that 
prior  to  the  year  1890,  the  only  ditches  that 
had  appropriated  the  waters  of  Rapid  creek 
at  points  between  plaintiff's  and  defendant's 
ditches  were  certain  ditches  therein  named, 
and  relates  to  the  quantity  of  water  which 
might  be  or  had  been  appropriated  from 
Rapid  creek  by  the  various  ditches  specified. 
Whether  competent  or  not,  it  Is  not  apparent 
from  the  record  that  such  evidence  was  or 
could  liave  been  prejudicial  to  the  appellant, 
and  for  that  reason  it  cannot  be  made  a 
ground  of  reversal.  We  are  therefore  satla- 
fled  that  the  trial  court  committed  no  rever- 
sible error  in  overruling  defendant's  motion 
for  a  new  trial. 

The  plalntifr-  Johnson  has  also  appealed 
from  the  final  Judgment,  and  though  appear- 
ing on  the  calendar  as  a  separate  appeal, 
such  appeal  will  also  be  included  and  deter- 
mined in  this  decision. 

[8]  Appellant  assigns  as  error  the  condu- 
slona  of  law  entered  by  the  trial  court:  First, 
that  plaintiff  is  not  entitled  to  Judgment  for 
possession  of  the  premises;  second,  that  it 
would  be  inequitable  to  require  defendant 
to  remove  Its  ditch  and  dam  from  the  prem- 
ises, but  that  plaintiff  may  be  compensated 
by  a  money  Judgment;  third,  that  a  Jury 
sbould  be  lmi>aneled  in  this  action  to  as- 
sess plainturs  damages.  Upon  0ie  first  two 
of  the  assignments  of  error,  we  are  inclined 
to  agree  with  appellant's  counsel;  but,  for 
reasons  hereinafter  stated,  we  do  not  find 
it  necessary  to  reverse,  but  only  to  modify 
the  Judgment  Upon  the  third  proposition, 
we  cannot  agree  with  appellant's  contention. 

In  the  Faulk  Case,  supra,  this  court  held 
that  a  railway  company,  though  a  naked  tres- 
passer, and  wrongfully  in  possession  of  real 
property,  might  maintain  proceedings  by 
way  of  condemnation  in  the  exercise  of  its 
powers  of  eminent  domain,  and  that  compen- 
sation or  damages  should  be  assessed  as  of 
the  date  of  the  action,  and  not  as  of  the 
date  of  the  taking  possession  of  the  property 
by  trespass. 

Upon  this  appeal  the  questions  of  the  regu- 
larity of  the  proceedings  had,  or  of  the  suf- 
ficiency of  the  pleadings  for  the  purposes  of 
the  condemnation  proceeding,  are  not  pre- 
sented for  review.  Neither  Is  the  question 
of  the  validity  of  defendant's  alleged  water 
right,  so  far  as  compliance  with  the  neces- 
sary statutory  forms  and  procedure  is  con- 
cerned, before  this  court  on  this  appeal.  The 
only  ground  of  invalidity  of  the  water  right 
urged  or  relied  upon  by  plaintiff  is  thnt  the 
acts  done  in  taking  possession  of  plaintiff's 
property,  whatever  they  may  have  been,  con- 
stituted a  mere  naked  trespass,  and  therefore 
conferred  no  rights  as  against  bis  right  of 
possession.  If  this  be  conceded,  it  does  not 
follow  that  the  defendant  corporation,  mere- 
ly because  of  such  acts  of  trespass,  may  not 
at  any  time  proceed  to  condemn  and  appro- 
inlate  plaintiff's  property  in  the  manner  pro- 
vided by  the  laws  and  Constitution. 


[7,  t]  Plaintifl's  contention  seems  to  be 
that  because  the  trial  court  found  the  plain- 
tiff to  be  the  owner  and  entitled  to  posses- 
sion of  the  premises,  it  was  not  authorized 
to  permit  or  direct  the  defendant  corporation 
to  proceed  in  the  action  by  way  of  condemna- 
tion, and  to  declare  plalntlfT's  right  to  pos- 
session temporarily  subordinate  to  such  pro- 
ceedings. We  believe,  as  contended  by  plaln- 
titTB  counsel,  that  the  weight  of  authority 
and  the  better  reasoning  sustain  the  view 
that  an  action  in  the  nature  of  ejectment  is 
an  appropriate  remedy  as  against  one  who 
seeks  to  appropriate  private  property  to 
public  use  by  acts  of  trespass.  But  we  are 
also  convinced  that  the  great  weight  of  au- 
thority sustains  the  right  of  a  court  to  tem- 
porarily suspend  proceedings  in  an  ejectment 
action  pending  proceedings  in  condemnation 
on  the  part  of  defendant,  where  such  right 
of  condemnation  exists.  Denver  &  R.  Q.  R. 
R.  Co.  V.  Wilson,  28  Colo.  6,  62  Pac.  843; 
Pittsburgh  &  L.  E.  R.  B.  Co.  v.  Bruce,  102 
Pa.  23 ;  Pittsburgh  «  S.  R.  R.  Co.  v.  Jones, 
59  Pa.  483;  McCllnton  v.  Pittsburgh,  F.  W.  & 
C.  Ry.  Co.,  66  Pa.  404;  Griswold  v.  Minne- 
apolis, St  P.  &  8.  8.  Ry.  Co.,  12  N.  D.  435, 
97  N.  W.  538,  102  Am.  8t  Rep.  672 ;  Conger 
V.  B.  &  8.  W.  R.  Co.,  41  Iowa,  419;  I.  O. 
R.  Co.  V.  Le  Blanc,  74  Miss.  650,  21  South. 
760;  81aght  t.  N.  P.  R.  Co.,  39  Wash.  576,  81 
Pac.  1062.  The  Constitution  of  this  state  re- 
quires the  payment  of  compensation  to  pre- 
cede the  taking  of  private  property  for  pub- 
lic use.  To  deny  the  property  owner  his 
remedy  by  ejectment  against  a  mere  naked 
trespasser  who,  without  his  knowledge  or 
implied  assent,  has  taken  possession  would 
be  a  denial  of  a  constitutional  right  Nor  is 
the  right  of  the  owner  lost  by  mere  delay 
alone  In  asserting  it,  no  matter  what  use  may 
have  been  made  of  the  property  by  such  tres- 
passer. To  hold  otherwise  would  be  to  per- 
mit the  trespasser  to  build  oat  of  his  very 
acts  of  trespass  a  bulwark  against  the  law 
itself.  .We  do  not  hold,  however,  that  the 
owner  may  not  by  his  own  affirmative  acts, 
be  estopped  in  equity  from  asserting  his  con- 
stitutional right  to  possession,  even  as  against 
a  trespasser.  We  hold  that  mere  acquies- 
cence alone,  in  the  wrongful  possession  of  a 
naked  trespasser,  will  not  constitute  an  es- 
topi>el,  and  that  in  such  case  the  acts  of  the 
trespasser  himself  cannot  become  an  es- 
toppel against  the  owner's  claim  to  posses- 
sion. We  hold  that  the  temporary  withhold- 
ing of  the  writ  of  ejectment  pending  a  pro- 
ceeding in  condemnation  in  the  same  action 
is  a  mere  matter  of  procedure  within  the 
control  of  the  court  In  the  exercise  of  a  wise 
discretion,  and  cannot  be  deemed  an  error 
prejudicial  to  the  substantial  rights  of  the 
owner. 

No  question  of  a  right  to  damages  except 
such  as  may  accrue  through  the  taking  of 
plaintiff's  property  for  a '  public  use  Is  in- 
volved on  this  appeal,  and  we  do  not  decide 
anything  as  to  such  right    No  evidence  was 
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offered  by  plaintiff  as  to  the  value  of  the 
nse  of  the  land  in  controrersy  while  occupied 
by  defendant,  and  such  damages,  even  if 
claimed  in  the  complaint,  appear  to  have 
been  abandoned.  Plaintiff's  appeal  rests 
upon  the  propositions  that  the  court  erred 
to  his  prejudice  In  allowing  defendant  to 
proceed  by  way  of  condemnation,  and  in  the 
final  judgment  ordering  a  dismissal  of  plain- 
tiffs action  upon  payment  of  the  damages 
awarded  in  the  condemnation  proceeding. 

We  are  of  opinion  the  trial  court  erred  in 
the  conclusion  of  law  that  plaintiff  is  not  en- 
titled to  maintain  the  action  of  ejectment 
but  should  be  relegated  to  bis  action  for 
damages.  We  are  of  opinion  the  trial  court 
did  not  err  to  plaintiff's  prejudice  in  per- 
mitting defendant  to  proceed  by  way  of  assess- 
ment of  damages  as  in  condemnation  pro- 
ceedings, but  that  the  final  judgment  is  de- 
fective, and  does  not  properly  protect  plain- 
tiff's rights.  The  findings  of  f&ct  and  the 
record  before  us  are  suflSciently  full  and  com- 
plete, however,  to  enable  this  court  to  as- 
certain the  rights  of  the  parties,  and  to  dli^ect 
the  entry  of  a  proper  judgment.  The  case, 
therefore,  will  be  remanded  to  the  trial  court, 
with  directions  to  enter  conclusions  of  law 
that  plaintiff  is  entitled  to  maintain  his  ac- 
tion in  the  nature  of  ejectment,  and  to  a 
judgment  awarding  him  possession  of  the 
property  Involved,  with  costs,  but  that  the 
enforcement  of  such  judgment  be  suspended 
pending  condemnation  proceedings;  further, 
that  iMised  upon  the  assessment  of  dam- 
ages already  had  in  condemnation  proceed- 
ings, a  judgment  be  framed  to  award  a 
proper  easement  and  right  of  possession  to 
defendant  upon  payment  of  said  damages 
and  ail  costs  of  the  action,  with  a  provision 
that  unless  said  damages  and  all  costs  In 
the  action  in  the  trial  conrt  be  paid  within 
20  days  from  entry  and  notice  of  such  judg- 
ment, the  plaintiff  be  awarded  a  writ  of 
ejectment  against  defendant ;  said  judgment 
to  contain  a  further  provision  that,  upon 
payment  by  defendant  of  said  damages  and 
costs,  the  judgment  In  ejectment  be  deemed 
fully  satisfied.  As  thus  modified,  the  judg- 
ment of  the  trial  court  is  affirmed.  Costs  of 
this  appeal  shall  be  taxed  against  the  de- 
fendant. 


CARPENTEU  v.  VILLAGE  OF  DICKEY. 

(Supreme   Court   of  North   Dakota.     Oct   10, 

1913.    RehearinK  denied  Nov.  4, 

1913.) 

(Bytlalui  hy  the  Court.) 
1.  Tbial    ($S  295,  296*)— SuFPiciENCT  or  Ik- 

STRDCTIONS. 

In  an  action  for  personal  injuries  alleged  to 
have  been  caused  by  a  defective  sidewalk  which 
defendant  village  negligently  maintained,  in- 
structions examined,  and  held  to  state  the  law 
correctly,  with  the  exception  of  one  instruction 
which  authorized  the  jury  to  include  as  an  ele- 


ment of  damages  the  sum  of  $76  for  future  med- 
ical attention,  which  latter  instruction  is  held 
erroneous. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {{  703-717,  718;   Dec.  Dig.  H  295,  296.*] 

2.  Municipal  Cobpobations  (i  819*)— Ihju- 

BT  FBOM  DErECnVE  SlDEWAlX— SUFFICIEH- 
CT  OF  KVIOENCE. 

Evidence  examined,  and  held  sufficient  to 
warrant  a  finding  that  the  defective  sidewalic  had 
existed  for  a  sufficient  time  prior  to  the  accident 
to  impute  to  the  village  authorities  knowledge  of 
its  existence;  also  to  warrant  a  finding  that  the 
accident  happened  in  the  manner  alleged. 

[Ed.  Note. — For  other  cases,  gee  Municipal 
Corporations,  Cent  Dig.  H  1739-1743 ;  Dec.  Dig. 
{  819.  •] 

8.  FcTUBS  Mkdioal  Aid— SxJFFicrKNCT  or  Bv- 

IDBNCK. 

Evidence  hdd  insufficient  to  sapport  the 
recovery  of  tite  item  of  $75  for  future  medical 
aid. 

4.  Appeal  and  Ebbob  (J1140*)— Damaoes  (| 
132*)— New  Tbial  (f  77*)— Disposition  op 
Cause- Pebbonal  iNJimiES— Excbssivx  Re- 

COVEBY. 

Plaintiff's  left  ankle  was  badly  sprained, 
and  there  is  some  evidence  that  such  injury  will 
be  permanent;  but  there  is  no  allegation  or 
proof  that  her  earning  capacity  will  be  diminish- 
ed by  reason  thereof.  The  jury  awarded  the 
full  amount  prayed  for,  $5,318.05.  held,  so 
grossly  excessive  as  to  shoes  the  sense  of  justice, 
and  to  show  passion  and  prejudice  of  the  jnrr. 
Under  these  circumstances,  defendant's  motiun 
for  a  new  trial,  upon  the  statutory  ground  of 
"excessive  damages  appearing  to  have  been  giv- 
en under  the  influence  of  passion  or  prejudice," 
should  have  i>een  granted,  and  it  was  an  aboae 
of  discretion  to  deny  the  same.  Where  the  ver- 
dict is  thus  tainted  in  actions  involving  unliq- 
uidated damages,  and  where  it  appears  probable 
that  such  bias  and  prejudice  also  actuated  the 
jury  in  the  decision  of  the  other  issues,  the  court 
has  no  power  to  authorize  a  remittitur  as  to  a 
portion  of  the  recovery  in  lieu  of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4462-4476;  Dec  Dig.  { 
1140;*  Damages,  C^nt  Dig.  H  372-385,  3^: 
Dec  Dig.  S  132;*  New  Trial,  Cent  Dig.  {{  157- 
161;   Dec.  Dig.  |  77.*] 

'  (Additional  Syllahus  ly  EUtorM  Btaf.) 

5.  Tbial  (|  260*)— Iirsntuonoif— CoNFOBiatT 
TO  Cabb. 

Where,  in  an  action  for  injuries  from  a  de- 
fective sidewalk,  contributory  negligence  was 
not  raised  by  the  pleading  or  proo^  an  instruc- 
tion which  failed  to  condition  plamtifrs  right 
to  recover  upon  her  freedom  from  contribatoiy 
negligence  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  584-586;  Dec.  Dig.  {  250.*] 

6.  Damages  (S  05*)— Pebbonai.  IirJUBiEa— 
Measube. 

The  measure  of  damages  for  personal  inju- 
ries is  the  amount  which  will  reasonably  and 
fairly  compensate  the  injured  person  for  tlie  det- 
riment suffered  as  a  proximate  result  of  the  in- 
jury. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  U  222-229;   Dec  Dig.  {  95.*] 

Appeal  from  District  Court,  La  Moure 
County;   J.  A.  Coffey,  Judge. 

Action  by  Charlotte  M.  Carpenter  against 
the  Village  of  Dickey,  a  municipal  corpora- 
tion. From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Reversed,  suid  new  trial  or- 
dered. 


•For  other  cases  lee  same  topic  and  eectlon  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Seriea  *  Rap'r  IndexM 


N.D.) 


CARPENTER  v.  VILLAGE  OF  DICKEY 


965 


Jones  &  HntcblnsoD,  of  La  Moure,  for  ap- 
pellant M.  C.  Lasell,  of  Aberdeen,  S.  D., 
and  Knanf  &  Knauf,  of  Jamestown,  for  re- 
spondent 

FISK,  J.  Action  to  recover  damages  for 
personal  Injuries  suffered  by  plaintiff  aa  a 
result  of  the  alleged  negligence  of  defendant 
ylUage  In  falling  to  maintain  Its  sidewalks 
In  a  reasonably  safe  condition  for  pedestri- 
ans. The  complaint  alleges,  and  the  plain- 
tUTs  proof  tends  to  show,  that  she,  a  widow 
lady,  38  years  of  age,  and  the  mother  of 
four  children,  while  walking  on  one  of  the 
sidewalks  In  such  village  after  dark,  stepped 
in  a  hole  about  one  foot  deep,  and  fell  upon 
her  left  side,  severely  spraining  her  left 
ankle,  and  otherwise  injuring  her  person,  and 
that  such  Injury  to  her  ankle  Is  of  a  perma- 
nent nature,  causing  her  much  pain  and  suf- 
fering. Plaintiff  offered  testimony  tending 
to  show  the  dangerous  character  of  such 
hole,  and  that  it  had  existed  a  considerable 
time  prior  to  the  accident,  while  defendant 
sought  to  show  that  the  hole  was  only  a  few 
inches  deep,  and,  furthermore,  that  it  had 
not  existed  for  a  sufficient  length  of  time 
to  impute  to  defendant's  officers  knowledge 
of  Its  existence.  Upon  these  questions  the 
testimony  was,  as  usual  in  such  cases,  very 
conflicting;  but  we  have  no  hesitancy  in 
holding  that  the  jury  was  fully  warranted 
under  the  evidence  in  reaching  a  conclusion 
on  the  facts  favorable  to  plaintiff's  conten- 
tions. A  review  of  the  testimony  in  this 
opinion  would  serve  no  useful  purpose,  and 
would  extend  the  opinion  to  an  unwarranted 
length. 

A  verdict  was  returned  in  plaintiff's  favor 
for  the  sum  of  $5,318.05,  being  the  full 
amoimt  prayed  for  in  the  complaint  pursu- 
ant to  which  a  judgment  was  accordingly 
entered.  Thereafter  a  motion  for  a  new  tri- 
al, upon  the  statutory  grounds  of  alleged 
newly  discovered  evidence,  excessive  damag- 
es, insufficiency  of  the  evidence  to  justify  the 
verdict,  and  errors  of  law  occurring  at  the 
trial,  was  made,  and  denied,  and  defendant 
appeals  both  from  the  judgment  and  from 
the  order  denying  said  motion. 

The  errors  assigned  and  which  are  argued 
In  the  brief  are  predicated  upon  the  giving 
of  certain  instructions,  and  upon  the  denial 
of  defendant's  motion  for  a  new  trial  in  so 
far  as  it  is  based  upon  the  grounds  of  alleged 
insufficiency  of  the  evidence,  excessive  dam- 
ages, and  newly  discovered  evidence.  These 
assignments  will  be  disposed  of  in  the  order 
atwve  mentioned. 

[1]  The  portion  of  the  instruction  first 
complained  of  is  as  follows:  "It  is  neces- 
sary for  the  plaintiff  to  prove,  in  order  to 
recover,  that  on  the  26th  day  of  April,  1810, 
she  was  injured  upon  the  said  sidewalk  with- 
in the  village  of  Dickey;  that  at  the  time 
of  said  injury  she  was  proceeding  upon  said 
street  and  sidewalk.     It  ts  also  incumbent 


upon  the  plaintiff  to  prove  that  she  had  been 
damaged,  and  for  you  to  determine  from  the 
evidence  introduced  under  these  instructions 
the  amount  of  such  damage,  if  any."  It  is 
argued  that  by  such  Instructton  the  court 
attempts  to  set  forth  the  facts  necessary  for 
the  plaintiff  to  prove  in  order  to  maintain 
her  action,  and  the  court  failed  to  enumer- 
ate all  the  necessary  elements,  and  in  this 
way  the  Jury  was  misled.  Counsel  do  not 
challenge  the  correctness  of  the  instruction 
so  far  as  it  goes;  but  they  complain  that 
the  coart  did  not  incorporate  therein  other 
essential  elements  necessary  to  be  proved, 
such  as  the  fact  that  the  sidewalk  upon 
which  she  was  proceeding  was  defective,  that 
the  village  had  actual  knowledge  of  such 
defect,  or,  in  the  exercise  of  reasonable  care, 
should  have  known  thereof,  and  that  plain- 
tiff was  proceeding  with  due  care,  and  did 
not  contribute  to  the  Injury  received.  There 
is  no  merit  in  counsel's  criticism  of  such 
instruction.  The  portion  above  quoted  is  a 
mere  excerpt  taken  from  the  charge,  and 
does  not  purport  to  enumerate  all  the  things 
necessary  for  the  plaintiff  to  prove  in  order 
to  recover.  Immediately  following  such  part 
of  the  charge  the  court  Instructed  the  jury 
as  follows:  "Before  the  plaintiff  can  recover 
in  this  action  she  must  satisfy  you,  by  a  fair 
preponderance  of  the  evidence,  that  the  de- 
fendant was  guilty  of  negligence  in  its  fail- 
ure to  keep  and  maintain  the  sidewalk  upon 
said  street  at  the  time  and  place  described  In 
the  complaint  in  a  reasonably  safe  condition, 
and  the  burden  of  proof,  as  I  have  already 
stated,  is  upon  the  plaintiff  to  establish,  by 
a  fair  preponderance  of  the  evidence,  the 
amount  of  damages  which  she  has  sustained. 
The  law  Imposes  upon  incorporated  munici- 
palities the  duty  to  exercise  reasonable  care 
to  keep  its  streets  and  sidewalks  in  a  rea> 
sonably  safe  condition  for  use  by  persons 
traveling  thereon.  The  village  corporation 
is  not  an  insurer  against  injuries  received  by 
reason  of  defects  in  its  streets  or  sidewalks ; 
if'  it  maintains  them  in  a  reasonably  safe 
condition,  it  is  not  liable,  and  in  this  case, 
if  you  believe  from  all  the  facts  and  circum- 
stances shown  in  the  evidence  that  the  place 
where  the  plaintiff  claims  to  have  been  in- 
jured was  in  such  condition  for  travel  there- 
on, or  thereover,  that  a  person  while  in  the 
exercise  of  ordinary  care  for  her  own  safety 
would  have  passed  safely  over,  then  the  de- 
fendant is  not  liable  in  this  case.  The  vil- 
lage of  Dickey  is  held  to  the  exercise  of 
reasonable  care  In  the  construction  and  main- 
tenance of  the  sidewalks  upon  its  streets." 

The  court  then  proceeds  to  accurately  de- 
fine reasonable  care,  and  thereafter  Instructs 
the  Jury  as  follows :  "The  plaintiff  alleges  a 
failure  on  the  part  of  the  defendant  to  exer- 
cise such  a  degree  of  care  and  conduct,  and 
this  failure  on  the  part  of  the  defendant  is 
called  negligence ;  in  other  words,  the  plain- 
tiff alleges  that  the  defendant  ^lasJieen^iiM- 
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Ugent  in  Its  tailure  to  keep  its  sidewalks  In 
a  reasonably  safe  condition.  The  particnlar 
negligence  of  which  the  plaintiff  complains  Is 
that  there  was  a  hole  in  the  sidewalk,  and 
that  the  same  had  existed  in  that  condition 
for  some  time  prior  to  the  alleged  accident, 
and  that  the  defendant.  Its  officers,  and 
agents  had  actnal  notice  for  some  time  prior 
to  the  said  accident.  A  village  is  bound  to 
the  exercise  of  reasonable  prudence  and  dili- 
gence in  the  construction  and  maintenance 
of  its  sidewalks,  and  is  not  required  to  fore- 
see and  provide  against  every  possible  dan- 
ger or  accident  that  may  occur.  It  is  only 
required  to  keep  its  streets  and  sidewalks  in 
a  reasonably  safe  condition,  or  in  such  con- 
dition that  persons  in  the  pursuit  of  business 
or  in  the  common  walks  of  life,  while  using 
due  and  reasonable  care,  may  pass  along 
with  safety  to  themselves  and  their  persons." 

The  defendant  made  no  request  for  addi- 
tional instructions,  and,  furthermore,  it  is 
entirely  clear  that  the  instruction,  when  con- 
strued in  connection  with  the  other  portions 
of  the  charge,  states  the  law  correctly  and 
fully. 

Appellant  next  complains  of  the  following 
instruction :  "If  yon  find  from  the  evidence 
that  there  was  a  hole  in  said  sidewalk,  and 
that  the  same  was  known,  or,  in  the  exercise 
of  due  care,  ought  to  have  been  known,  to 
the  defendant  at  the  ttme  of  the  accident, 
then  It  is  for  yon  to  say  whether  or  not  the 
defendant  lias  exercised  due  and  reasonable 
care  in  reference  thereto,  and,  if  you  further 
find  that  the  defendant  has  not  exercised  rea- 
sonable care  in  reference  thereto,  and  tliat 
the  said  hole  in  the  sidewalk  was  the  proxi- 
mate cause  of  the  injury,  then  your  verdict 
should  be  for  the  plaintiff." 

It  is  urged  that  this  instruction  is  faulty 
in  that  it  assumes  the  negligence  of  the  de- 
fendant by  permitting  a  hole  to  remain  In 
the  sidewalk  regardless  of  its  dimensions, 
and  that  the  Jury  should  have  been  left  to  say 
whether  the  hole,  which  in  fact  existed, 
constituted  negligence  on  defendant's  part 
Here,  again,  counsel  have  selected  a  portion 
of  the  charge,  and  ask  that  it  be  held  errone- 
ous when  considered  apart  from  the  remain- 
der of  the  instructions.  It  is  well  settled 
that  this  cannot  be  dona  The  portion  of  the 
instruction  complained  of  must  be  considered 
in  the  light  of  all  the  instructions,  and  when 
thus  considered  it  wlU  be  upheld,  even  though 
defective  or  inaccurate  when  considered 
alone,  if  the  same  is  supplemented  by  other 
instructions  fully  and  correctly  stating  the 
law.  When  viewed  in  this  Ugbt,  we  find  no 
merit  in  appellant's  contention. 

[t]  Counsel  for  appellant  next  complains 
of  another  fragmentary  portion  of  the  charge 
as  follows:  "Negligence  Is  not  presumed  from 
the  mere  fact  that  a  person  has  sustained  an 
injury,  as  an  injury  may  be  occasioned  where 
both  parties  are  exercising  reasonable  care 
and  caution,  and  in  such  case  the  injury 


wonld  be  an  unavoidable  acddoit,  or  an  in- 
jury for  which  no  recovery  could  be  Iiad. 
Therefore,  in  order  that  the  plaintiff  may 
recover  in  this  action,  she  must  establish  to 
your  satisfaction  by  a  fair  preponderance  of 
the  evidence  that  the  defendant  was  goilty 
of  negligence." 

It  is  said  that  this  instructioB  embodies  an 
incorrect  statement  of  the  law  in  that  it  as- 
sumes that  the  defendant  may  recover,  even 
though  the  plaintiff  was  guilty  of  negligence 
contributing  to  the  injury.  A  sufficient  an- 
swer to  such  contention  is,  first,  tliat  con- 
tributory negligence  is  not  pleaded  or  relied 
upon  as  a  defense,  and,  second,  there  is  do 
intimation  in  the  record  that  plaintlfl  was 
not  exercising  due  care  at  the  time  of  tlte 
Injury.  It  goes  without  saying  that  contrib- 
utory negligence  is  a  matter  of  defense  wliich 
must  be  pleaded  in  order  to  be  availed  of,  un- 
less the  complaint  or  plaintifTs  evidence  dis- 
closes such  negligence.  The  instruction  Is 
therefore  not  vulnerable  to  the  criticism  of- 
fered. 

Appellant  also  complains  of  that  portion  of 
the  instructions  relating  to  the  elements  of 
damage  which  the  Jury  may  consider.  We 
have  examined  the  instmction  thus  complain- 
ed of,  and  find  no  merit  in  plaintiff's  conten- 
tion. The  antboritles  cited  by  appellant  are 
not  in  point.  The  only  other  instruction  com- 
plained of  is  as  follows:  "Yon  cannot  in  any 
event  give  the  plaintiff  more  than  ^5,31&06, 
the  amount  asked  for  in  the  complaint;  yoa 
can,  however,  give  a  verdict  for  that  amount 
or  any  amount  less  than  that  to  which  yon 
believe  under  the  evidence  the  plaintlfl  is  en- 
tiUed." 

It  is  said  that  tbls  Instmction  Is  erroneous, 
because  it  permits  the  Jury  to  include  in 
their  verdict  an  item  of  $75  for  future  medi- 
cal attendance.  An  inspection  of  the  com- 
plaint discloses  that  the  plaintiff  claims  the 
sum  of  $5,000  as  general  damages,  and  as 
special  damages  an  item  of  $210,  expenses 
which  she  had  necessarily  incurred  for  med- 
ical attendance  and  treatment,  and  the  fur- 
ther sum  of  $75,  which  it  Is  alleged  she  will 
be  compelled  to  pay  for  fortaer  medical  as- 
sistance, and  also  the  sum  of  $43.05,  expens- 
es necessarily  incurred  by  her  in  going  to 
and  returning  from  her  physician. 

We  think  counsel  for  appellant  are  correct 
in  their  contentiou  as  to  this  item  of  $75. 
There  is  no  proof  in  the  record  Justifying 
such  an  allowance,  nor  do  we  think  the  re- 
covery therefor  can  be  sustained.  Such  ex- 
penses to  be  incurred  in  the  future  are  alto- 
gether too  uncertain  and  speculative,  and  we 
find  no  authority  Justifying  their  recovery- 
It  does  not  follow,  however,  that  the  giving 
of  snch  instruction  alone  necessitates  a  new 
trial,  for  the  appellant  is  injured  thereby 
only  to  the  extent  of  such  item,  and  the  Judg- 
ment may  be  reduced  to  the  extent  tbereofi 

[1]  This  brings  us  to  a  consideration  9t 
the  eiTora  assigned  relattng  to  tlia  denial  of 
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defendant's  motion  for  a  new  trlaL  There 
are  three  groanda  urged  as  a  baslB  for  the 
contention  that  the  evidence  is  Insufficient 
to  suppoi't  the  verdict:  First,  it  is  asserted 
that  there  is  no  evidence  tliat  the  hole  in 
the  sidewalk  had  existed  for  a  period  longer 
than  three  or  four  days  prior  to  the  accident ; 
second,  that  it  was  a  physical  impossibility 
to  produce  the  injury  in  the  manner  com- 
plained of;  and,  third,  that  there  is  no  evi- 
dence to  support  the  item  of  $75  heretofore 
referred  to.  We  are  agreed  that  the  first  and 
second  grounds  are  without  support.  There 
is  ample  evidence  from  which  the  Jury  could 
find  that  the  hole  in  question  had  existed 
since  the  fall  of  1909,  and  the  accident  did 
not  take  place  until  the  following  spring. 

The  witness  Mrs.  Mlekeljohn  testified: 
"The  sidewalk  at  that  place  had  been  in 
that  condition  the  fall  before  she  received 
her  injury.  I  know  it  was  the  fall  before 
because  I  8tepi>ed  In  it  myself.  It  was  in 
the  same  condition  the  next  spring."  And, 
again,  she  testified:  "I  am  certain  I  saw  it 
in  the  fall  of  1909,  and  that  the  same  hole 
was  there  in  the  q>ring  of  1910,  and  tliat  it 
hadn't  been  fixed.  I  tied  my  horse  to  that 
post  that  spring  frequently.  If  it  had  been 
fixed,  I  certainly  would  have  noticed  it" 

And  the  witness  Kusha  testified:  "The 
sidewalk  was  in  a  broken  condition.  There 
was  a  plank  out  there.  I  couldn't  say  how 
long  it  had  been  broken  before  Mrs.  Carpen- 
ter received  her  injury.  It  might  have  been 
two  or  three  weeks;  I  don't  know.  I  had 
seen  it  there  a  number  of  times  before.  I 
bad  probably  seen  it  more  than  three  times ; 
bnt  I  would  not  say." 

The  second  ground  urged  is  manifestly  un- 
tenable. The  fact  that  plaintiff  was  injured 
in  the  manner  claimed  has  ample  support  in 
the  proof.  That  the  Injury  was  received  and 
the  character  thereof  is  beyond  question,  and 
it  was  certainly  for  the  Jury  to  say  under 
the  evidence  whether  such  injury  was  caused 
by  the  hole  in  the  sidewalk  or  in  some  other 
manner.  We  are  certainly  unwilling  to  say 
from  the  proof  that  the  injury  could  not 
have  happened  in  the  manner  testified  to  by 
plaintiff  and  her  witnesses. 

[3]  The  third  ground  urged  is,  we  think, 
well  taken.  As  before  stated,  there  Is  no 
proof  in  support  of  the  Item  of  $75  for  future 
services  of  a  physician,  and  to  such  extent 
the  verdict  and  judgment  are  without  support 
In  the  proof,  and  the  judgment  must,  in  an} 
event,  be  reduced,  at'  least  to  the  extent  of 
this  item. 

[4,  (]  Was  it  error  to  deny  defendant's  mo- 
tion for  a  new  trial  upon  the  ground  that 
the  damages  awarded  are  excessive?  This, 
to  our  minds,  is  the  most  serious  point  urged 
by  appellant's  counseL  One  of  the  statutory 
grounds  for  granting  a  new  trial  is  "excessive 
damages  appearing  to  have  been  given  under 
the  influence  of  passion  or  prejudice."  Sec- 
tion 7063,  subd.  6,  B.  C.  1905.    In  cases  like 


the  one  at  bar  the  measure  of  damages  is  the 
amount  which  will  reasonably  and  fairly 
compensate  the  injured  person  for  the  det- 
riment Buffered  as  a  proximate  result  of  the 
injuries.  The  damages  are  unliquidated,  and 
the  Legislature  has  wisely  left  to  the  triers 
of  the  facts  the  determination  of  the  amount 
of  such  damages,  and  has  not  attempted  to 
fix  any  precise  and  definite  rule.  In  other 
words,  the  assessment  of  damages  in  such 
cases  is  committed  to  the  sound  judgment 
and  discretion  of  the  jury  in  the  light  of  the 
particular  facts  and  circumstances  surround- 
ing the  injiiry  as  disclosed  by  the  testimony. 
The  jury  In  assessing  the  damages  should 
take  into  consideration  the  age  and  condition 
in  life  of  the  plaintiff,  the  physical  injury 
inflicted,  the  pain  suffered,  and  the  expenses 
necessarily  and  reasonably  incurred  in  the 
treatment  of  the  case^  and  any  and  all  dam- 
ages which  the  evidence  discloses  liave  re- 
sulted or  are  reascmably  certain  to  result 
from  the  injury;  also,  whether  such  Injury 
is  permanent  or  merely  temporary.  The  Jury 
having  determined  such  damages,  the  court 
cannot  order  a  new  trial,  because  it  deems 
them  excessive,  unless  it  can  clearly  be  said 
that  the  verdict  of  the  Jury  is  so  grossly 
excessive  that  it  manifestly  appears  that  it 
must  have  been  given  under  the  influence  of 
passion  or  prejudice.  Until  the  contrary 
clearly  appears,  it  must  be  presumed  that  the 
Jury  were  fair-minded  men,  and  that  the  ver- 
dict expresses  their  honest  Judgment,  it 
must  also  be  presumed  that  in  arriving  at  the 
verdict  they  were  not  influenced  either  by 
passion  or  prejudice ;  but,  where  the  verdict 
is  so  grossly  excessive  as  to  shock  the  sense 
of  justice  of  the  court,  and  to  compel  it  to 
conclude  that  the  jurors  must  have  been  im- 
properly influenced  in  arriving  at  the  verdict, 
either  by  passion  or  prejudice,  then,  of 
course,  such  presumption  disappears.  While 
we  realize  that  the  Jury  and  the  trial  Judge 
had  superior  advantages,  which  we  do  not 
possess,  of  considering  and  weighing  the  tes- 
timony of  the  various  witnesses,  and  while 
we  are  loath  to  disturb  the  verdict  on  such 
ground,  especially  in  view  of  the  fact  that 
the  trial  Judge,  after  due  reflection  and  con- 
sideration, declined  to  disturb  the  verdict  as 
excessive,  our  sense  of  justice  impels  us  to 
the  conclusion  that  it  is  our  plain  duty  to 
hold  that  the  trial  court  clearly  abused  its 
discretion  in  denying  a  new  trial  on  such 
ground.  Some  decisions  no  doubt  may  be 
found  holding,  under  similar  facts,  that  such 
a  verdict  is  not  so  excessive  as  to  necessitate 
a  new  trial;  but  we  venture  the  assertion 
that  such  precedents  are  scarce,  and  that  the 
courts  generally  have  refused  to  sustain  such 
a  verdict  In  the  nature  of  things,  each  case 
must  present  its  own  particular  and  control- 
ling facts.  No  two  cases  are  exactly  alike. 
Therefore  precedents  are  of  but  slight  value 
on  the  question  here  involved.  Some  courts 
do  not  hesitate^  when  coavinc^tbat  a  rer- 
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diet  Is  ezcesslTe,  to  reduce  the  damages  to 
such  Bom  as  it  thinks  proper,  or  grant  a  new 
trial  In  the  event  the  plaintiff  will  not  con- 
sent to  accept  such  reduced  amount  Other 
courts  take  the  position  that  this  is  an  en- 
croachment upon  the  right  to  a  Jury  trial, 
holding  that,  where  the  verdict  Is  so  excessive 
as  to  clear^  indicate  passion  and  prejudice 
of  the  Jury,  the  entire  verdict  is  tainted,  and 
a  new  trial  must  be  ordered.  Of  course, 
this  applies  only  to  cases  like  the  one  at  bar, 
where  the  damages  are  unliquidated. 

A  correct  statement  of  the  different  rules 
promulgated  by  the  various  courts  is  con- 
tained in  29  Gyc.  pp.  1022-1024,  from  which 
we  quote:  "Where,  however,  the  damages 
sought  are  unliquidated,  as  in  actions  for  per- 
sonal injuries,  or  other  cases  sounding  in 
tort,  where  there  Is  no  positive  criterion  for 
determining  what  the  damages  ought  to  be, 
a  difference  of  opinion  exists  as  to  the  right 
of  the  trial  court  to  give  plaintiff  the  option 
of  remitting  the  excess  of  damages  or  suffer- 
ing a  new  trial.  Some  decisions  unequivocal- 
ly deny  the  right  in  actions  for  unliquidated 
damages.  On  the  other  hand,  other  courts 
have  expressly  extended  the  application  of 
the  doctrine  to  this  class  of  cases,  while  still 
other  cases  have  recognized  the  practice  of 
allowing  a  remittitur,  although  the  question 
of  its  propriety  is  not  discussed.  In  most 
jurisdictions  a  remittitur  to  prevent  a  new 
trial  is  prefer  or  permissible  only  where  the 
excessive  damages  do  not  appear  to  liave 
been  given  under  the  influence  of  prejudice 
or  passion,  and  not  where  they  appear  to 
have  been  so  given.  In  some  of  these  deci- 
sions a  distinction  is  made  between  cases  in 
which  prejudice  and  passion  appear  to  have 
affected  the  damages  recovered  only,  in  which 
remittiturs  are  permissible,  and  cases  in 
which  they  may  have  influenced  the  findings 
on  other  issues,  in  which  new  trials  must 
be  granted  absolutely."  In  addition  to  the 
many  authorities  dted  in  support  of  the  text 
in  Cyc,  we  call  attention  to  the  following 
recent  cases:  Tunnel  Mining  &  L.  Co.  v. 
Cooper,  60  Colo.  300,  115  Pac.  901,  30  L.  R. 
A.  (N.  S.)  1064.  Ann.  Cas.  1912C,  604 ;  Rail- 
way Co.  V.  Brandon,  77  Kan.  612,  95  Paa 
573;  Kerllng  v.  Van  Dusen,  113  Minn.  601, 
129  N.  W.  1048 ;  Harrington  v.  Railroad  Co., 
39  Mont  22,  101  Pac.  149;  Beller  v.  Levy, 
68  Misc.  Rep.  182, 124  N.  T.  Supp.  411;  Doyle 
v.  Southern  Pac.  Co.,  56  Or.  495,  108  Pac. 
201;  Telegraph,  etc.,  Co.  v.  Gchring  (Tex. 
Civ.  App.)  137  S.  W.  764;  Telegraph  Co.  ▼. 
Skinner  (Tex.  Civ.  App.)  128  S.  W.  715; 
Beach  v.  Lumber  Co.,  135  Wis.  550,  110  N. 
W.  245;  Railway  Co.  v.  Hall,  13  Ariz.  270, 
112  Pac.  845;  Ewlng  v.  Stlckney,  107  Minn. 
217,  119  N.  W.  802;  Hanson  v.  Henderson, 
20  8.  D.  456,  107  N.  W.  670;  Davis  v.  Min- 
ing Co.,  20  S.  D.  399,  107  N.  W.  374. 

In  the  case  last  cited  the  South  Dakota 
court,  while  holding  that  it  was  unable  to 
conclude  that  the  amount  of  the  verdict  clear- 


ly Indicated  the  influence  of  passion  or  preju- 
dice, and  therefore  refused  to  disturb  the 
verdict,  adliered  to  the  rule  previously  an- 
nounced in  that  court  in  Murray  v!  Leonard, 
11  S.  D.  22,  76  N.  W.  272,  to  the  effect  that 
the  amount  of  damages  assessed  "must  ex- 
press the  honest  Judgment  of  fftir-minded 
men,  and,  if  the  recovery  is  so  excessive  as 
to  clearly  indicate  that  it  was  given  under 
the  influence  of  passion  or  prejudice,  a  new 
trial  should  be  granted  in  order  that  the  es- 
timation may  be  made  by  a  comi)etent  tribu- 
nal. Rev.  Code  Civ.  Pro.  {  301,  subd.  5; 
Murray  y.  Leonard,  11  S.  D.  22,  75  N.  W. 
272." 

In  Tunnel  Mining  &  L  Co.  y.  Cooper,  su- 
pra, the  Supreme  Court  of  Colorado  bases 
Its  decision  upon  a  statute  similar  to  our 
Code  provision  above  dted,  making  it  a 
ground  for  granting  a  new  trial  that  the 
damages  are  excessive,  appearing  to  have 
been  given  under  the  influence  of  passicn 
or  prejudice.  We  quote  from  the  opinion: 
"Whatever  the  rule  may  be  in  other  juris- 
dictions, in  this  state  it  is  settled,  in  the 
case  of  Davis  Iron  Works  Co.  v.  WMte,  31 
Colo.  82,  71  Pac.  384,  in  a  well  and  carefully 
considered  opinion,  upon  a  comprehensive 
review  of  all  the  decisions  to  this  point 
that  where,  in  an  action  for  damages  for 
personal  injuries,  and  in  other  like  actions, 
the  verdict  Is  excessive,  and  Is  returned  as 
a  result  of  passion  or  prejudice,  it  is  be- 
yond the  power  of  the  trial  court  to  allow 
a  remittitur  of  the  excess,  and  enter  a  Judg- 
ment tor  the  residue,  but  that  the  verdict 
must  be  set  aside,  and  a  new  trial  granted. 
The  conclusion  of  the  court  in  that  case, 
in  an  opinion  by  Chief  Justice  Campbell, 
was  stated  in  this  empiiatic  and  unmistaka- 
ble language :  'The  result  of  our  conclusion 
is — and  that  is  the  only  point  which  we 
decide— that  under  oar  Code,  where,  in  an 
action  for  personal  injuries,  and,  others 
standing  on  like  grounds,  a  verdict  is  ex- 
cessive, and  was  returned  as  the  result  of 
passion  or  prejudice  upon  the  part  of  the 
Jury,  it  should  be  set  aside  in  its  entirety, 
and  a  new  trial  awarded,  and  that  it  is  be- 
yond the  power  of  the  trial  court  to  order 
a  remittitur  as  to  the  part  which  It  deems 
excessive,  and  enter  Judgment  for  the  resi- 
due, because  the  entire  verdict  is  vitiated 
by  the  improper  motive,  and  it  Is  impos- 
sible for  the  court  to  determine  that  any 
particular  part  is  free  from  objection,  and 
some  other  part  Is  bad.  The  ler'od  dis- 
trict Judge,  upon  first  Impressli  "as  of 
opinion  that  the  verdict  should  I  aside 

in  its  entirety,  bnt  upon  subsequi  vestt- 

gation  concluded  that  the  power  order 
a  remittitur,  though  not  strictly  one  that 
was  inherent  in  the  court,  might  nevertheless 
be  exercised,  if  the  plaintiff  consent  because 
the  reduction  of  the  verdict  is  in  fcivor  of 
the  defendant  and  therefore  he  is  not  in 
a  position  to  complain.  This  reason,  at 
first  blush  plausible,  Is  the  one  often  given. 
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The  injury  to  tbe  defendant  In  auch  cir- 
cumstances does  not  consist  in  the  mere 
striking  from  a  yerdict  of  a  portion  of  it, 
but  in  entering  ludgment  against  falm  for 
any  part  of  a  yerdict,  tlie  whole  of  which 
is  yltlated  by  Improper  motiyes  of  a  jury. 
The  Judgment  should  be  reyersed,  and  the 
cause  remanded,  and  It  is  so  ordered." 

So  that,  if  it  can  be  fairly  seen  and  held 
tbat  the  Jury  here  returned  an  excesslye 
yerdict,  influenced  by  passion  or  prejudice, 
or  from  any  wrongful  motive,  a  new  trial 
must  be  granted,  as  it  is  a  just  Inference 
that  a  finding  for  the  plaintiff  at  all  may 
have  been  brought  about  by  improper  con- 
siderations. 

The  Legislature  has  giyen  to  a  losing  par- 
ty an  absolute  right  to  a  new  trial,  when 
be  brings  his  cause  within  any  of  the  seven 
stated  grounds  for  which  new  trials  are  to 
be  granted  under  the  Code.  The  provision 
upon  which  the  court  acted  in  allowing  the 
remittitur  In  this  case,  and  which  ground, 
among  others,  was  relied  upon  by  defendant 
for  a  new  trial,  reads  thus:  "Fifth.  Ex- 
cessive or  inadequate  damages  appearing  to 
have  been  given  under  the  Influence  of  pas- 
sion or  prejudice." 

It  is  apparent  that  trial  courts  here,  un- 
der this  provision,  no  longer  have  power 
to  set  aside  verdicts  because  simply  exces- 
sive, but  can  only  do  so  when  it  Is  also 
found  that  the  excess  award  is  due  to  pas- 
sion or  prejudice.  When  the  finding  is  that 
the  verdict  was  so  reached,  a  new  trial  must 
be  granted,  as  It  is  then  beyond  the  power  of 
the  court  to  permit  a  remittitur  of  a  portion 
of  the  verdict,  and  enter  a  judgment  for 
such  sum  as,  in  its  judgment,  the  jury 
should  have  returned. 

The  Kansas  court  holds  to  the  rule  that 
the  court  may  require  a  remittitur,  unless 
It  appears  that  the  excessive  amount  was 
allowed  through  passion  or  prejudice,  in 
which  case  a  new  trial  must  be  granted. 

The  Minnesota  court  In  Ewlng  v.  Stickney, 
supra,  said :  "Where  the  award  of  damages 
in  any  case  is  so  excessive  as  to  indicate 
that  they  were  given  under  the  infiuence 
of  passion  or  prejudice,  and  the  circumstanc- 
es as  disclosed  by  the  evidence  are  such  as 
to  show  a  fair  probability  that  the  jury 
were  influenced  by  the  same  passion  or  prej- 
udice in  determining  other  issues  that  in- 
duced them  to  give  excessive  damages,  a 
new  trial  should  be  granted  absolutely,  in- 
stead oft'irreduclng  the  damages.  Ooss  y. 
Goss,  .»;  Minn.  346,  113  N.  W.  690"— thus 
recogr  icthe  power  of  the  court  to  re- 
duce .  j^alntifTs  recovery,  even  though 
passlox  f  ■  'prejudice  clearly  appears  to  have 
actuated  the  jury  in  fixing  the  damages,  pro- 
vided It  does  not  appear  that  in  deciding  the 
other  issues  they  were  not  actuated  by  either 
passion  or  prejudice. 

The  Wisconsin  court,  in  Beach  y.  Lumber 
Co.,  supra,  seems  to  extend  the  rule  still 
farther,  and  holds  that,  even  in  cases  where 


an  excessive  verdict  has  been  returned 
through  prejudice  or  other  cause,  the  court 
has  the  power  to  fix  a  minimum  amount 
which  the  plaintiff  may  accept  and  a  maxi- 
mum amount  which  the  defendant  may  ac- 
cept in  lieu  of  a  new  trial. 

In  Railway  Co.  v.  Hall,  the  Arizona  court 
holds:  "The  trial  court  has  undoubted  power 
to  determine  whether  the  verdict  is  or  is  not 
excessive,  and  in  considering  the  question  usu- 
ally determines  In  its  own  mind  the  maximum 
amount  for  which  a  verdict  could  with 
propriety  be  permitted  to  stand.  Where 
there  has  been  no  error  of  law  committed 
which  would  require  a  retrial,  and  it  ap- 
pears that  the  excessive  verdict  has  resulted 
from  too  liberal  views  as  to  the  damages 
sustained,  rather  than  from  prejudice  or 
passion,  to  permit  a  remission  of  the  excess. 
Instead  of  putting  the  parties  to  the  expense 
of  a  new  trial,  promotes  justice  and  puts  an 
end  to  the  litigation.  Of  course,  if  it  ap- 
pears that  the  verdict  is  tainted  by  prejudice 
or  passion,  and  does  not  represent  the  dis- 
passionate judgment  of  the  jury  upon  the 
question  of  the  right  of  the  plaintiff  to  re- 
cover, a  new  trial  should  be  granted.  But 
we  think  that  the  trial  court  is  in  a  better 
position  to  determine  whether  the  verdict  ia 
so  tainted  than  Is  this  court,  and  that,  un- 
less it  clearly  appears  from  the  record  that 
the  excessive  verdict  resulted  from  prejudice 
or  passion,  rather  than  from  that  liberality 
which  jurors  sometimes  exercise  in  cases 
which  appeal  to  men's  sympathies,  we  should 
accept  the  trial  court's  determination." 

In  the  case  at  bar  we  are  not  called  upon 
to  announce  a  rule  in  cases  such  as  the  last 
case  from  which  we  quote,  nor  is  it  necessary 
to  decide  which  of  the  above  rules  we  should 
adopt  for  this  jurisdiction  In  cases  in  which 
it  does  not  appear  probable  that  the  jury  in 
arriving  at  the  verdict  was  influenced  by 
passion  or  prejudice  as  to  issues  other  than 
the  assessment  of  damages,  nor  do  we  here 
Intimate  what  such  rule  should  be.  It  will 
be  time  enough  to  announce  a  rule  in  such 
cases  when  they  arise.  We  are  agreed  that 
the  facts  In  the  case  at  bar  bring  it  squarely 
within  the  rule  of  most  jurisdictions  requir- 
ing a  new  trial  absolutely,  instead  of  a  con- 
ditional order  for  a  new  trial  in  the  event 
plaintiff  will  not  remit  a  specified  portion 
from  the  recovery.  The  record  is  such  as 
convinces  us  that  there  is  a  fair  probability 
that  the  jury.  In  arriving  at  the  verdict,  were 
influenced  by  the  same  passion  or  prejudice 
in  determining  other  issues  that  Induced 
them  to  give  excessive  damagea  This  being 
true,  we  have  no  alternative  but  to  order  a 
new  trial,  to  the  end  that  the  issues  may  be 
decided  by  an  unprejudiced  and  unbiased 
jury. 

The  amount  of  the  verdict  in  view  of  the 
facts  certainly  shocks  the  sense  of  justice 
,of  this  court  The  record  discloses  th^t 
about  a  month  after  this  accident  the  plain- 
tiff flled  with  the  board  of  trustees  a  claim 
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for  damages  on  account  of  ber  Injuries  In 
the  sum  of  but  $1,000.  True,  it  does  not  ap- 
pear that  at  that  time  she  knew  the  full  ex- 
tent of  her  injuries,  or  that  they  might 
prove  to  be  permanent;  but  it  Is  fair  to  as- 
sume that  she  did  not  at  that  time  consider 
ber  injuries  very  severe.  In  such  cases  an 
important  element  of  damages  usually  is  a 
diminution  in  earning  capacity.  Yet  in  this 
case  there  is  neither  allegation  nor  proof 
that  this  plaintiff  has  suffered  or  will  suffer 
any  damages  in  this  respect  In  this  con- 
nection we  quote  from  an  opinion  of  Judge 
Mitchell,  in  Kennedy  v.  St.  Paul  City  Ry. 
Co.,  59  Minn.  45,  60  N.  W.  810,  involving  an 
Injury  quite  similar  to  the  one  In  the  case 
at  bar:  "The  jury  awarded  plaintiff  $3,100, 
made  up,  as  we  assume,  of  $50  for  damage  to 
his  wagon,  |50  for  his  physician's  bill,  and 
$3,000  for  the  injury.  Cionceding  that  the  ev- 
idence establishes  the  fact  that  the  ankle 
will  be  permanently  weaker  than  before, 
there  Is  no  evidence  that  this  does  or  will 
diminish  plaintiff's  earning  capacity,  or  at 
all  Interfere  with  his  going  about  his  busi- 
ness, or  with  his  walking  In  any  usual  or 
ordinary  way.  If  $3,000  is  to  be  allowed  for 
such  an  injury,  at  what  sums  shall  the  loss 
of  a  foot,  a  band,  a  leg,  or  arm  be  estimated? 
At  the  same  ratio  such  losses  would  war- 
rant recoveries  far  beyond  any  precedent, 
and  which  would  be  liable  to  bankrupt  any 
business  In  the  country.  The  proper  test  is 
not  what  counsel  for  plaintiff  suggested  on 
argument,  viz.:  For  what  sum  would  any 
one  be  willing  to  suffer  such  an  injury? 
Most  people  would  be  unwilling  to  lose  a 
limb  for  all  the  gold  of  the  world.  But  the 
law  does  not  assume  to  compensate  Injured 
I>er8ons  on  any  such  basis.  There  Is  a  sense 
in  which  no  amount  of  money  will  compen- 
sate a  man  for  a  serious,  permanent,  per- 
sonal injury.  But  all  the  law  attempts  to  do 
is  to  compensate  him  as  far  as  money  will 
do  it,  and  for  manifest,  practical  considera- 
tions there  must  be  some  reasonable  limits  to 
the  amount  of  this  compensation." 

Having  reached  the  conclusion  that  a  new 
trial  must  be  granted,  we  need  not  consider 
the  action  of  the  trial  court  In  refusing  to 
grant  a  new  trial  upon  the  ground  of  newly 
discovered  evidence. 

The  judgment  and  order  appealed  from  are 
reversed,  and  a  new  trial  ordered. 


OLAT  COUNTY  v.  OLSON  et  aL 
(Supreme  Court  of  Minnesota.     Nov.  ZL,  1913.) 

(Syllaiut  by  the  Oowrt.) 

1.  Evidence  (|  83*)— Peesumptioks— Drains 
—Action  on  Bond  fob  PaELiiaNABT  Ex- 
penses—Enoineeb's  Bono. 

Action  to  recover  on  a  bond  executed  under 
Laws  1909,  c  469,  i  2  (Gen.  St  1913,  |  5525), 
conditioned  to  pay  all  expenses  of  a  proposed 
ditch  proceeding  In  case  the  county  board  or  the 
court  on  appeal  should  fail  to  establish  the  ditch. 


It  is  keid,  it  having  been  established  that  the 
engineer  took  the  oath,  acted  as  such  engineer 
in  the  ditch  proceedings,  and  that  his  compensa- 
tion and  expenses  were  paid  by  the  county,  it 
will  t)e  presumed  in  the  absence  of  evidence  that 
he  gave  the  lx>nd  required  by  law. 

lEA.   Note.— For  other  cases,    see  Evidence, 
Cent  Dig.  |  105;  Dec  Dig.  ifiS.*] 

2.  Drains  (I  29*)— Action  ow  Bond  fob  P»b- 
lOuiNABT  Expenses— COMFBNSAXION  or  Au- 

DITOB. 

Under  Laws  1909,  ch.  409,  i  12  (Gen.  St 
1913,  I  5571),  providing  that  the  county  auditor 
shall  be  allowed  and  paid  such  reasonable  com- 
pensation as  shall  be  fixed  by  the  county  board, 
it  is  not  necessary  that  the  amount  of  such  com- 
pensation be  fixed  before  the  auditor  doea  his 
work,  or  at  any  particular  time.  The  bill  of  the 
auditor  for  compensation  having  been  presented 
for  approval  to  the  county  board,  and  having 
been  approved)  by  such  board,  such  action 
amounted  to  fixing  his  compensation  at  the 
amount  of  the  bill  approved,  and  entitled  bim  to 
be  paid  such  amount 

[Ed.  Note. — For  other  cases,  see  Drains,  (Tent 
Dig.  {  24;   Dec.  Dig.  |  29.*] 

3.  TbIAL  (I  177*)— DiBECTION  OF  Vekdict. 

Conceding  that,  as  against  the  bondsmen, 
the  question  of  the  reasonableness  of  the  an- 
ditoris  compensation  was  an  open  one  on  the 
trial,  there  was  no  error  in  directing  a  verdict 
on  this  issue,  as  there  was  no  conflict  in  the  evi- 
dence, and  as  each  party  requested  a  directed 
verdict  and  there  was  no  request  by  defendants 
to  have  this  issue  submitted. 

VEA.  Note. — For  other  cases,  see  Trial.  Ont 
Dig.  §  400;   Dec  Dig,  {  177?^ 

Appeal  from  District  Court,  Clay  County; 
M.  D.  Taylor,  Judge. 

Action  by  Clay  County  against  Ole  Lu  Ol- 
son and  others.  Verdict  for  plaintiff.  From 
denial  of  new  trial,  defendants  aK>eal.  Af- 
firmed. 

Cbas.  S.  Marden  and  Curtis  H.  Pomeroy. 
both  of  BamesvUie,  for  appellants.  Chris- 
tian Q.  Dosland,  of  Moorhead,  for  req^ondent 


BUNN,  J.  This  action  was  to  recover  on 
a  bond  given  by  defendant  Olson  as  princi- 
pal and  the  other  defendants  as  sureties,  to 
secure  the  payment  of  the  preliminary  ex- 
penses connected  with  the  establishment  of 
a  proposed  ditch  in  CSay  county,  in  case  the 
county  board,  or  tbe  court  on  an  appeal, 
should  refuse  to  establish  the  ditch.  Laws 
1909,  c  469,  I  2  (Gen.  St  1913,  i  5525).  Tbe 
giving  of  the  bond  was  admitted,  and  it  is 
not  disputed  that  the  county  board  refused 
to  establish  the  ditch.  Tbe  defendants  chihn- 
ed  that  the  engineer  in  bis  preliminary  work 
surveyed  and  attempted  to  establish  a  larger 
and  more  expensive  ditch  than  was  necessary, 
materially  departed  from  the  course  of  the 
petition,  and  that  the  expenses  incurred  and 
paid  by  the  county  for  the  preliminary  work 
were  "unnecessary,  exorbitant  and  excessive^ 
and  worth  not  to  exceed  $200."  The  com- 
plaint alleged  that  these  expenses  amounted 
to  $446.02,  and  sought  to  recover  that  sum  of 
the  defendants.  The  issues  were  tried  to  a 
jury.  At  the  close  of  the  evidence  the  court 
directed  a  verdict  for  plaintiff  for  the  amount 
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claimed,  less  the  amount  of  expenses  for  the 
preliminary  work  on  two  branch  ditches  that 
were  without  the  scope  of  the  petition.  A 
motion  for  a  new  trifti  was  denied,  and  de- 
fendants apiiealed  from  the  order. 

[1  ]  Of  the  expenses  included  in  the  verdict 
directed  by  the  court,  the  sum  of  $145.60  rep- 
resented the  amount  paid  by  the  county  to 
the  engineer  and  Ills  employes.  Defendants 
contend  that  they  are  not  liable  for  these 
expenses,  or  at  least  for  those  parts  of  the 
payments  made  as  the  compensation  of  the 
engineer  himself,  because  there  was  no  evl- 
deuce  that  the  engineer  had  given  the  bond 
required  by  Laws  1905,  c.  230,  i  4  (Gen.  St 
1913,  i  5526).  The  resolution  appointing  the 
engineer,  and  his  oath,  were  received  in  evi- 
dence without  objection,  and  it  appeared  con- 
clusively that  he  had  acted  as  engineer  In 
the  ditch  proceedings,  and  bad  been  paid 
by  the  county  for  his  service.  The  point  was 
not  made  on  the  trial.  Under  these  circum- 
stances the  presumption  is  that  the  engineer 
was  rightfully  acting  as  engineer,  and  this 
means  that  he  had  compiled  with  the  law  by 
giving  a  bond,  as  the  statute  requires  the 
bond  to  be  given  before  the  engineer  enters 
upon  his  duties.  We  hold  that  It  was  not 
necessary  for  plaintiff  to  prove  that  the  bond 
was  given. 

12]  The  next  and  last  contention  of  de- 
fendants is  that  the  sum  of  $60.74  paid  to  the 
county  auditor  as  his  compensation  was  im- 
properly included  in  the  verdict,  or  at  least 
that  the  question  of  the  reasonable  value  of 
the  auditor's  services  should  have  been  sub- 
mitted to  the  Jury.  The  compensation  of  the 
auditor  was  by  a  resolution  of  the  board 
adopted  January  3,  1906,  fixed  at  1  per  cent 
of  the  estimated  cost  of  all  ditches  to  be 
constructed.  At  the  time  this  resolution  was 
adopted  section  46,  C.  280,  Laws  1905,  was 
In  force.  This  law  authorized  the  county 
board  to  i>ay  the  auditor  a  reasonable  com- 
pensation. This  section  was  amended  by 
section  5,  c  367,  Laws  1907,  and  no  provi- 
sion was  made  for  any  compensation  to  the 
county  auditor.  The  section  was  again 
amended  by  La^s  1909,  c.  469,  |  12  (Uen. 
St  1913,  I  5571),  which  provides  that  the 
auditor  shall  be  allowed  and  paid  such  rea- 
sonable compensation  as  shall  be  fixed  by  the 
county  board.  The  present  ditch  proceed- 
ings were  begun  In  1910,  and  the  bond  sued 
upon  given  In  March  of  that  year.  TUe  board 
did  not  again,  prior  to  auditing  the  bill  of 
the  auditor,  flk  his  compensation. 

It  may  be  conceded  that  the  resolution  of 
January  3,  1906,  fixing  the  auditor's  compen- 
sation for  his  services  in  future  ditch  pro- 
ceedings, ceased  to  be  In  force  when  the  law 
under  which  It  was  passed  was  repealed,  as 
it  was  by  the  amendment  of  1907.  If  this 
is  so,  it  would  follow  that  It  was  necessary, 
to  entitle  the  auditor  to  be  paid  his  compen- 
sation, that  the  amount  thereof  be  fixed  by 


the  board  by  a  new  resolution.  But  there  is 
nothing  In  the  statute  which  makes  it  neces- 
sary that  the  amount  of  the  auditor's  copi- 
pensatlon  be  fixed  before  bis  work  Is  done, 
or  at  any  particular  time.  It  sufficiently  ap- 
pears that  the  auditor's  bill  for  his  services, 
as  well  as  the  other  bills  for  the  expenses  of 
the  proceedings,  was  presented  to  the  county 
board  for  approval,  and  approved.  This,  in 
our  opinion,  was  fixing  the  compensation  of 
the  auditor,  and  entitled  him  to  be  paid  the 
sum  so  fixed. 

[3]  Defendants'  main  contention  in  regard 
to  this  item  seems  to  be  that  the  reasonable- 
ness of  the  bill  should  have  been  submitted  to 
the  Jury,  not  that  they  are  not  liable  for  rea- 
sonable compensation  paid  to  the  auditor.  In 
addition  to  what  has  already  been  said,  and 
conceding  the  question  of  reasonableness  to 
be  an  open  one  on  the  trial,  there  was  no 
error  in  directing  a  verdict  for  this  item. 
There  was  no  conflict  In  the  evidence,  and 
each  party  requested  a  directed  verdict  It 
was  practically  conceded  that  there  was  no 
question  for  a  Jury.  Under  these  circum- 
stances, not  having  asked  to  have  this  ques- 
tion submitted  to  the  Jury,  defendants  can- 
not now  complain  because  it  was  not  sub- . 
mitted. 

Order  affirmed. 


STATE  ▼.  DLUOL 
(Supreme  Court  of  Minnesota.    Nov.  14, 1913.) 

(ByUahu*  Iv  tK«  OourtJ 

1.  CsnawAL  Law  (1 157*)-^LiiaTATiON— Cok- 

MENCKMKNT    OF    PBOSECUTIOM— WHAT    CON- 
BIII  U'lJES. 

Proceedings  before  an  examining  magis- 
trate by  which  the  accused  ia  held  to  answer 
In  the  district  court  for  the  crime  of  adultery 
constitute  the  commencement  of  a  prosecution 
therefor  within  the  meaning  of  section  4951, 
a  L.  1906. 

[Bid.   Note.— For    other    cases,   see   Criminal 
Law,  Cent  Dig.  U  282,  283;  Dec  Dig.  1 157.*] 

2.  Cbiminai.  Law  (J  244*)— PBin.iinNABT  Blx- 

AMINATION— SUBSKQUKNT     PbOCEEDINGS. 

Such  proceedings  are  required  to  be  certi- 
fied to  and  filed  in  the  district  court,  and  there- 
after the  prosecution  is  pending  in  that  court 

[Ed.   Note.— For    other   cases,   see   Criminal 
Law,  Cent  Dig.  {{  511-614;   Dec  Dig.  §  244.*] 

3.  Cbiuinal  Law  (i  147*)  —  Limitations  — 
Addltebt. 

An  indictment  for  such  offense  may  be  re- 
turned at  any  time  within  three  years  from 
the  commission  thereof. 

[Ed.   Note.— For   other  cases,   see   Criminal 
Law,  Cent  Dig.  §S  271,  272;  Dec  Dig.  S 147.*] 

4.  Adttltkbt  (I  7*>— iNDIcnaCNT— SUFnoiBR- 

CY. 

Such  indictment  need  not  show  that  the 
prosecution  was  commenced  on  complaint  of 
the  husband  or  wife,  nor  that  it  was  commenc- 
ed within  one  year  from  the  date  of  the  of- 
fense. 

[Ed.   Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  a  12-16;   Dec  Dig.  i  7.*] 


fe 
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6.  Indictmknt  and  Infobuatior  (i  187*)— 
Motion    to    Quash— GBoairos—GoiaiBRCE- 

U£NT  OF  PbOSECUTION. 

If  no  prosecution  has  been  commenced  be- 
fore an  examining  magistrate,  and  the  indict- 
ment shows  that  the  offense  was  committed 
more  than  one  year  before  the  return  thereof, 
a  motion  to  quash  will  lie. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {|  480-^87;  Dec. 
Dig,  i  13T.*] 

6.  Cbijunai.  Law  (S  738*>— Fosueb  Jeopabdt 
—  Identity  of  Offensx  —  Qdestion  fob 

JUBY. 

If  defendant  has  been  held  to  answer  by 
an  examining  magistrate,  and  the  offense  prov- 
en at  the  trial  was  committed  more  than  one 
year  before  the  return  of  the  indictment,  wheth- 
er such  offense  was  the  same  offense  for  which 
be  had  been  held  to  answer  was  a  question  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1708-1711;  Dec  Dig.  f 
739.*] 

7.  Cbiminal   Law    ({   1144*)— Bkcobd— Pbb- 

SUKFTIOn. 

As  the  record  contains  none  of  the  evi- 
dence or  proceedings  at  the  trial,  they  are 
presumed  to  be  sufficient  to  sustain  the  convic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2730-27(54,  27C6-2771,  2774- 
27S1,  2901,  3016-3037;   Dec.  Dig.  i  1144.*] 

Appeal  from  District  Court,  Morrison 
County ;  Carroll  A.  Nye,  Judg& 

Andrew  Dlugi  was  convicted  of  adulteiy, 
and  from  denial  of  bis  motion  to  set  aside 
the  verdict  and  to  quash  and  dismiss  the  in- 
dictment, he  appeals.    Affirmed. 

Norton  &  Norton,  of  Minneapolis,  for  ap- 
pellant Lyndon  A.  Smith,  Atty.  Oen.,  and 
Don  M.  Cameron,  of  Little  Falls,  for  the 
State. 

TAYLOR,  O.  The  defendant  was  convicted 
of  the  crime  of  adultery,  and  thereafter  made 
a  motion  to  set  aside  the  verdict  and  to  quash 
and  dismiss  the  Indictment  This  motion  was 
denied,  and  he  appeala 

There  is  no  "case"  or  bill  of  exceptions, 
and  the  only  question  for  decision  is  whether 
the  indictment  is  sufficient  to  sustain  the  con- 
viction. 

[1]  The  statute  under  which  the  prosecu- 
tion was  brought  (section  4951,  R.  L.  1905) 
provides  that:  "Whenever  any  married 
woman  shall  have  sexual  intercourse  with  a 
man,  other  than  her  husband,  whether  mar- 
ried or  not,  both  shall  be  guilty  of  adultery, 
*  *  *  but  no  prosecution  shall  t>e  com- 
menced except  on  complaint  of  the  husband 
or  wife,  •  •  •  nor  after  one  year  from 
the  commission  of  the  offense." 

It  is  urged  that  the  prosecution  is  not 
shown  to  have  been  commenced  on  complaint 
of  the  husband  or  wife,  nor  within  one  year 
from  the  commission  of  the  offense. 

On  October  26,  1912,  Joseph  Krzan  made 
a  written  complaint  under  oath,  before  a 
Justice  of  the  peace,  charging  that  defendant 
and  the  wife  of  Krzan  had  committed  adul- 
tery with  each  other  on  October  19,  1912. 


The  Justice  forthwith  issued  a  warrant  upon 
this  complaint,  under  which  the  defendant 
was  arrested  and  brought  before  him  for  a 
prellminaiy  examinatioD.  As  the  result  of 
such  examination,  defendant  was  held  to  an- 
swer for  the  offense  in  the  district  conrt  at 
the  next  term  thereof.  At  the  next  term  of 
the  district  court,  both  Krzan  and  the  wife 
of  defendant  appeared  as  witnesses  before  the 
grand  Jury;  and  that  l)ody  returned  an  in- 
dictment, dated  March  5,  1913,  charging  that 
defendant  had  committed  adultery  with  Mrs. 
Krzan  "on  or  about  the  17th  day  of  February, 
A  D.  1912."  Defendant  was  tried  and  con> 
victed  upon  this  indictment. 

Whether  a  preliminary  examination  before 
a  magistrate  constitutes  the  commencement 
of  a  criminal  prosecution,  under  our  statutes, 
was  considered  and  determined  in  State  v. 
Grace,  18  Minn.  398  (GU.  359) ;  and  it  was 
there  held  that  a  criminal  prosecution  was 
pending  against  the  defendant  from  the  com- 
mencement of  the  proceedings  before  the  mag- 
istrate by  wlilch  he  was  held  to  answer  in 
the  district  conrt  The  syllabus  reads: 
"When  one  is  held  by  an  examining  magis- 
trate to  answer  in  the  district  conrt  for  a 
felony,  a  prosecution  for  felony  is  pending  in 
that  court"  We  see  no  reason  to  doubt  the 
correctness  of  the  conclusion  reached  in  the 
case  cited,  which  apparently  has  stood  un- 
challenged for  more  than  40  years.  A  simi- 
lar rule  is  followed  in  other  Jurisdictions, 
where  the  statute  requires  that  the  prosecu- 
tion be  commenced  within  a  prescribed  time, 
without  requiring  that  an  indictment  be  re- 
turned within  such  time.  State  v.  Miller. 
11  Humph.  (Tenn.)  605 ;  State  t.  Erving.  19 
Wash.  435,   53  Pac.  717;    State  v.   Groome, 

10  Iowa,  308;    In  re  Griffith,  35  Kan.  377, 

11  Pac.  174;  In  re  ayne,  52  Kan.  441,  % 
Pac.  23;  State  v.  White,  76  Kan.  654,  92 
Pac.  829,  14  L.  R.  A.  (N.  S.)  656;  State  v. 
Stevens,  64  Vt  590,  26  Ati.  838;  People  v. 
Clark,  33  Mich.  112;  People  v.  Clement,  72 
Mich.  116,  40  N.  W.  190 ;  State  v.  Howard. 
15  Rich.  (S.  O  274;  State  v.  Kiefer,  90 
Md.  166,  44  AtL  1043;  Bishop.  Statutory 
Crimes  (3d  Ed.)  {  261 ;  2  McClain,  Criminal 
Law,  f  1093. 

A  prosecution  for  adultery  was  commenced 
against  defendant,  within  the  meaning  of  sec- 
tion 4951,  by  the  proceedings  before  the  Jus- 
tice under  which  he  was  held  to  answer  in 
the  district  court ;  and  such  prosecution  was 
commenced  on  complaint  of  the  injured  hus- 
band. 

[2]  The  statute  requires  that  all  prelimin- 
ary examinations  be  certified  to  and  filed  in 
the  district  court,  and  that  all  cases  so  re- 
turned be  entered  upon  the  records  of  that 
court  Sections  5251,  5381,  R.  L.  1905. 
Thereafter  the  prosecution  Initiated  by  such 
examination  is  pending  in  the  district  court 
State  V.  Grace,  supra. 

The  fact  that  a  prosecution  for  adultery 
had  been  commenced  against  defendant  and 
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vas  then  actnally  pending,  was  a  matter  of 
•ecord  In  the  district  court;  at  the  time  the 
ndlctment  was  found  and  filed  therein.  This 
•ecord  was  a  part  of  the  record  In  the  case, 
ind  both  the  court  and  the  defendant  must 
lecessarilr  take  notice  thereof. 

[3]  Section  5313,  R.  L.  1905,  provides  that, 
n  all  cases  except  murder,  "indictments  shall 
)e  found  and  filed  In  the  proper  court  within 
bree  years  after  the  commission  of  the  of- 
'ense."  There  Is  no  other  statute  limiting 
he  time  in  which  an  indictment  for  adultery 
uay  be  returned.  Section  4951  bars  a  prose- 
cution unless  commenced  within  one  year 
ifter  the  commission  of  the  offense,  but  if 
luch  prosecution  be  commenced  by  the  Insti- 
utlon  of  proper  proceedings  before  an  exam- 
nlng  magistrate  within  the  year,  the  Indlct- 
uent  may  be  returned  at  any  time  within  the 
liree  years  prescribed  by  section  5313.  The 
ndlctment  in  question  was  returned  within 
lie  prescribed  time,  and  prosecution  thereun- 
ler,  for  the  offense  charged  therein,  was  not 
larred  by  any  facts  appearing  upon  the  face 
hereof. 

[4]  The  RevlBed  Laws  provide  what  an  in- 
lictmcut  shall  contain,  and  also  provide.  In 
lection  5305,  that  "the  Indictment  shall  be 
lufildent,"  if  the  matters  specified  in  that 
lectlon  "can  be  understood  therefrom."  An 
ndlctment  which  complies  with  the  require- 
nents  of  the  statutes  Is  not  defective.  The 
itatutes  nowhere  require  the  fact  that  the 
>rosecuUon  was  commenced  on  complaint  of 
lie  husband  or  wife,  or  the  fact  that  it  was 
M>mmenced  within  one  year  after  the  com- 
nission  of  the  offense,  to  appear  from  the  in- 
lictment;  and  section  5305,  supra,  clearly 
Provides  that  the  Indictment  shall  be  suffl- 
ient  witbont  alleging  those  facts.  That  such 
acts  need  not  be  alleged  in  the  indictment 
vas  determined  by  this  court  in  State  v. 
Jrecht,  41  Minn.  50,  42  N.  W.  602.  The  court 
ilso  determined  in  that  case,  that  it  was  un- 
lecessary  to  prove  at  the  trial  that  the  prose- 
lation  was  commenced  on  complaint  of  the 
lusband  or  wife,  and  that  the  objection  that 
t  was  not  80  commenced  could  be  raised 
>nly  by  motion  to  quash  made  before  the 
rial 

[S]  If  in  fact  no  prosecution  had  been  com- 
aenced  within  one  year  from  the  date  upon 
r-hich  the  Indictment  charges  that  the  of- 
ense  was  committed,  a  motion  to  set  aside 
he  indictment  upon  that  ground  would  doubt- 
ess  lie.    State  v.  Brecht,  supra. 

[6]  But  the  time  at  which  the  offense  was 
ommltted  is  not  a  material  Ingredient  in  the 
rime  of  adultery,  and  need  not  be  precisely 
tated  in  either  the  complaint  before  the  Jus- 
Ice,  or  the  indictment  returned  by  the  grand 
ury.  Neither  Is  it  necessary  to  prove  that 
he  offense  was  committed  at  the  time  al- 
eged.  Under  either  a  complaint  or  an  In- 
Ictment,  the  offense  may  be  proven,  whether 
ommltted  on  the  date  alleged  or  on  some 
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other  date,  unless  prosecution  therefor  be 
barred  by  statute.  Sections  5302,  5305,  5306, 
R.  li.  1905.  State  v.  Johnson,  23  Minn.  569; 
State  V.  Lavake,  26  Minn.  526,  6  N.  W.  339, 
37  Am.  Rep.  415;  State  v.  Holmes,  65  Minn. 
230,  68  N.  W.  11;  State  v.  Gerber,  111  Minn. 
132,  126  N.  W.  482.  If  the  Indictment  be 
returned  more  than  one  year  after  the  date 
upon  which  the  proof  at  the  trial  shows  that 
the  offense  was  committed,  but  a  prosecution 
before  an  examining  magistrate  has  been 
commenced  within  one  year  from  such  date, 
the  question  as  to  whether  the  offense  proven 
at  the  trial  was  the  same  offense  for  which 
the  accused  had  been  prosecuted  before  the 
magistrate  should  be  submitted  to  and  de- 
termined by  the  jury. 

Under  the  Indictment  in  question,  defend- 
ant could  have  been  tried  and  convicted  of 
the  offense  charged,  if  it  were  committed  at 
any  time  within  three  year  before  the  return 
of  the  Indictment,  and  within  one  year  be- 
fore the  commencement  of  the  prosecution 
therefor  before  the  magistrate.  If,  at  the 
trial,  it  appeared  that  the  offense  proven  had 
been  committed  more  than  one  year  before 
the  return  of  the  indictment,  the  question  of 
fact,  as  to  whether  the  offense  for  which  de- 
fendant had  been  held  to  answer  by  the  mag- 
istrate was  the  offense  so  proven,  should 
have  been  submitted  to  and  determined  by 
the  Jury. 

[7]  As  the  record  contains  none  of  the  evi- 
dence or  proceedings  at  the  trial,  they  are 
presumed  to  have  been  sufficient  to  sustain 
the  conviction.  State  v.  Ryan,  13  Mlna  370 
(6H.  343) ;  State  v.  Framness,  43  Minn.  490, 
45  N.  W.  1098;  State  v.  Ronk,  91  Minn.  419, 
98  N.  W.  334.  The  indictment  is  not  defec- 
tive, and,  as  no  error  is  disclosed  by  the  rec- 
ord, the  order  appealed  from  la  affirmed. 


RICHARDSON  ▼.  KOTEK. 

RYAN  V.  SAME. 

(Supreme  Court  of  Minnesota.    Nov.  14,  1913.) 

(Byllabut  by  the  Oowrt.) 

1.  Afpbai.  Anrn  Ebbob  ({  1036*) — Habvlebs 
Ebbob— DKrECTiVB  Title. 

An  action  brought  by  a  guardian  in  behalf 
of  his  ward  held  improperly  entitled;  hat  the 
defect  may  be  disregarded  or  an  amendment  or- 
dered by  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fi  4069-4074;  Dec.  Dig.  § 
1036.*] 

2.  JcoouKirr  (i  590*)— Rks  Judicata— Gcabo- 

lAN    AND    WaBD. 

The  action  did  not  involve  the  personal 
liability  of  the  guardian  for  the  breach  of  the 
contract  set  forth  in  the  complaint,  and  the 
Judgment  therein  in  favor  of  the  ward  will  not 
affect  such  liability,  if  any  exists. 

['EA.  Note. — For  other  coses,  see  Judgment, 
Cent.  Dig.  j|  1035,  1063,  1064,  1102-1106; 
Dec.  Dig.  i  690.*] 

3.  Vendob    and   PuBcnASEB   (I  65*)— Joint 
CONTBACT  OF  Sale— RioHT  to  Enfobce. 

A  contract  by  the  holder  of  the  fee  title 
to  real  property  and  the  holder  of  the  life  es- 
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tate  to  convey  the  property,  inclnding  botb 
estates,  held  a  Joint  oon tract,  to  be  enforced  as 
to  both,  or  not  at  all. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  I  130 ;   Dea  Dig.  i  65.*] 

4.  OXTABDIAR  AND  Wabd  (|  106*)— Joiht  Coit- 
TBACT  or  Sale— AvoiDAWcK. 

The  holder  of  the  life  estate  was  an  Incom- 
petent person,  and  was  rei>resented  by  a  guard- 
ian, who  as  such  joined  in  the  contract,  sub- 
ject to  the  approval  of  the  prolwte  court.  The 
court  refused  to  confirm  the  sale.  Held,  that 
the  contract,  being  the  Joint  obligation  of  the 
vendors,  and  not  enforceable  as  to  the  incompe- 
tent party,  was  properly  set  aside  as  to  botli. 

[Ed.  Note. — ^For  other  cases,  see  Ouardian 
and  Ward,  Gent.  Dig.  |i  38^-389 ;  Dec.  Dig.  f 
106.  •] 

Appeal  from  District  Coart,  Bice  County ; 
Arthur  B.  Childress,  Judge. 

Two  actions,  one  by  Joseph  C.  Richardson, 
as  gnardlan  of  Margaret  Buckley,  an  Incom- 
petent, and  the  other  by  Julia  Ryan,  both 
against  John  Kotelc  Judgment  was  ordered 
for  the  plalntlfC  in  each  case,  and  from  de- 
nial of  new  trial,  defendant  appeals.  Af- 
firmed In  each  case. 

Moonan  &  Moonan,  of  Waseca,  for  appel- 
lant. Robert  Mee,  of  Faribault,  for  respond- 
ents. 

BROWN,  C.  J.  These  two  actions.  Involv- 
ing the  same  controversy,  were  tried  together 
in  the  court  below,  resulting  In  an  order  for 
Judgment  In  favor  of  the  plaintiff  in  each. 
Defendant  appealed  from  separate  orders 
denying  a  new  trial. 

The  facts  are  as  follows:  Julia  Ryan,,  at 
the  time  of  the  transaction  In  question,  was 
and  still  is  the  owner  of  the  fee  title  to  cer- 
tain real  property,  subject  to  the  life  estate 
of  Margaret  Buclcley,  who  by  reason  of  men- 
tal tnflrmltles  is  incompetent  to  manage  her 
affairs  and  was  represented  by  a  guardian. 
In  June,  1911,  Mrs.  Ryan,  acting  in  her  ovni 
behalf,  and  Joseph  0.  Richardson,  as  guard- 
Ian  of  Mrs.  Buckley,  entered  into  an  execu- 
tory contract  with  defendant,  by  which  they 
agreed  to  sell  and  convey  said  property  to 
him  for  the  consideration  therein  named, 
the  sale  and  conveyance  to  include  both  the 
fee  title  of  Mrs.  Ryan  and  life  estate  of  Mrs. 
Buckley.  Defendant,  under  and  pursuant  to 
the  contract,  entered  into  the  possession  of 
the  property  and  now  holds  the  same.  The 
contract  has  never  been  performed  by  either 
party,  for  the  reason  that  the  probate  court, 
to  which  the  contract  was  presented  for  ap- 
proval so  far  as  the  rights  of  Mrs.  Buckley 
were  concerned,  made  an  order  disapproving 
the  sale,  and  the  guardian  was  thereby  pre- 
vented from  completing  the  contract. 

The  first  action  above  entitled  was  brought 
by  the  guardian  for  and  on  l)ehalf  of  his 
ward,  Wca.  Buckley,  to  recover  the  posses- 
sion of  the  property,  and  was  founded  upon 
the  refusal  of  the  probate  court  to  confirm 
the  sale>  In  consequence  of  which  It  Is  claim- 


ed the  contract  became  Invalid  and  unen- 
forceable. 

The  second  action  was  by  Mrs.  Ryan  to  set 
the  contract  aside,  on  the  theory  that  It  was 
the  Joint  obligation  of  l>oth  vendors,  and 
alnce  by  the  action  of  the  probate  coart  It 
could  not  be  performed  as  to  one  of  tbe  par- 
ties, Mrs.  Buckley,  it  should  fall  as  to  both. 

The  trial  court  sustained  the  contentioa  of 
both  plaintiffs,  and  ordered  judgment  In  fa- 
vor of  Mrs.  Budcley  for  the  possession  of  the 
property,  and  Judgment  for  Mrs.  Ryan  can- 
celing the  contract 

[1]  1.  The  first  action  was  entitled  "Jo- 
seph 0.  Richardson,  as  Ouardian,  etc.  Plain- 
tiff," when  the  title  should  have  been,  "Mar- 
garet Buckley,  an  Incompetent  Person,  by 
Joseph  C.  Richardson,  Ber  Guardian."  Ptt- 
Ine  V.  A.  O.  U.  W.,  48  Minn.  82,  50  N.  W. 
1022.  But  this  defect  was  technical  oror 
only,  and  may  be  disregarded,  or  tbe  court 
below  may  order  an  amendment  when  the 
cause  is  remanded.  Tbe  allegations  of  the 
complaint  make  It  clear  that  the  action  was 
solely  In  the  Interests  and  aa  Iiehalf  of  M^s. 
Buckley,  and  the  defective  title  Is  of  no  seri- 
ous Importance. 

[2]  2.  Tbe  point  made  by  defendant  in 
this  action  is  that  where  a  guardian  enters 
Into  a  contract  for  the  sale  of  property  be- 
longing to  his  ward,  and  Is  prevented  from 
completing  the  contract  by  an  order  of  the 
court  having  jurisdiction  of  the  ward's  es- 
tate, the  guardian  may  be  personally  liable  in 
damages  to  the  vendee  as  for  a  breach  there- 
of, and  that  by  the  Judgment  of  tbe  court,  in 
effect  annulling  the  contract  by  awarding  the 
possession  of  tbe  property  to  the  ward,  tbe 
guardian's  personal  liability  was  also  deter- 
mined. We  do  not  stop  to  consider  the  ques- 
tion whether  the  guardian  may  be  personally 
liable  in  such  a  case.  The  question  is  not 
presented.  We  bold,  however,  that  the  jves- 
ent  action  in  no  way  Involved  bis  personal 
liability.  If  any  such  exists,  but  tbe  rights 
only  of  bis  ward.  Therefore  the  Jodsment 
to  be  rendered  In  the  action  will  In  no  way 
bar  an  action  against  the  guardian,  if  a 
cause  of  action  exists  against  him. 

[1,4]  8.  The  only  question  in  tbe  second 
action  Is  whether  the  contract  of  sale  was  an 
entire  and  inseparable  agreement  to  convey 
the  property  to  defendant,  including  both 
the  fee  title  and  the  life  estate,  to  be  en- 
forced as  to  both  vendors  or  not  at  alL  We 
sustain  the  trial  court  in  its  conclusion  that 
the  contract  is  enforceable  as  an  entirety 
only.  It  was  the  Joint  contract  of  both  ven- 
dors, and  they  Jointly  covenanted  and  agreed 
to  convey  their  interests  in  and  to  tbe  prop- 
erty for  the  consideration  of  $4,000.  While 
It  is  true  that  their  Interests  in  the  land  are 
separate  and  Independent,  and  could  have 
been  separately  sold  or  conveyed,-  yet  tbe 
contract  taken  as  a  whole,  and  viewed  in  tbe 
light  of  the  conditions  surrounding  tbe  par- 
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ties,  clearly  justifles  the  conclusion  that  all 
parties  intended  and  ezi>ected  the  entire  es- 
tate to  pass  to  defendant  upon  payment  of 
the  purchase  price.    It  was  Icnown  to  them 
that  the  life  estate  of  Mrs.  Buckley  could  not 
be  sold  without  the  approval  of  the  probate 
court,  and  the  contract  expressly  required 
the  guardian  to  apply  for  and  obtain  its  ap- 
proval.   This   the    court   refused    to    grant. 
The  purchase  price  was  not  apportioned,  and 
It  was  agreed  lietween  the  guardian  and  Mrs. 
Ryan  that,  when  paid,  it  should  remain  with 
the  guardian,  and  the  income  therefrom  paid 
to  Mrs.  Buckley  as  and  for  her  support  dur- 
ing the  remainder  of  her  life;    the  entire 
amount,  $4,000,  being  at  her  death  payable  to 
Mrs.  Ryan.    While  the  stipulation  for  the  re- 
tention of  the  purchase  money  by  the  guard- 
Ian  as  Just  mentioned  was  not  included  in 
the  contract  of  sale,  it  was  presented  to  the 
probate  court  in  connection  with  the  appli- 
cation for  an  order  approving  the  sale,  an 
order  the  contract  expressly  required  should 
be  obtained,  and  the  fact  is  proper  evidence 
as  tending  to  throw  light  upon  the  question 
of  the  intent  of  the  transaction.    It  la  clear 
that  Mrs.  Ryan  could  not  be  compelled  to 
accept  for  her  Interest  in  the  land  the  agreed 
purchase  price  less  the  value  of  the  life  es- 
tate, for  that  was  not  the  bargain  made: 
nor  could  defendant  be  compelled  to  pay  her 
the  full  amount,  since  the  life  estate  cannot 
be  conveyed  to  him,  and  he  would  have  no 
right  of  possession  until  after  the  death  of 
iSxa.  Buckley.    So  taking  the  transaction  as 
a  whole,  together  with  the  subject-matter 
and  the  situation  of  the  parties,  we  think 
the  condnsion  stated  is  the  only  one  consist- 
ent with  the  intention  of  the  parties. 

The  case  is  unlike  those  where  the  husband 
alone  contracts  to   convey  land  owned  by 
him,  to  which  the  wife  subsequently  refuses 
ber  assent,  in  which  it  has  been  held  that  the 
contract  may,  at  the  option  of  the  vendee, 
be  enforced  as  to  the  interests  of  the  hus- 
band, deducting  from  the  purchase  price  the 
value  of  the  wife's  iuterest  in  the  land.    Nor 
Is  it  like  those  cases  where  a  cotenant  un- 
dertakes without  authority  to  make  a  sale, 
not  only  of  his  own  interest  in  land,  but  that 
of  his  co-owner  as  well,  and  the  co-owner 
repudiates  the  contract.    In  a  case  of  that 
kind  no   question  can  arise  respecting  the 
question   whether  the  parties  intended  the 
contract  to  be  the  Joint  act  of  all  owners  of 
the  proi)erty,   for  one  of  the  joint  owners 
without  right  or  authority  assumes  the  right 
to  sell  the  whole  estate,  and  his  act  is  repudi- 
ated   by  his  co-owners.    In   a  situation  of 
tbat  Idnd  the  vendee  is  properly  permitted 
to  exercise  the  option  of  taking  the  title  of 
tbe  contracting  party  at  a  proper  proportion 
ot  tbe  contract  price.    In  a  case  like  that  at 
bar,  wbere  both  owners  join  in  the  contract, 
tbe  question  whether  the  contract  is  entire, 
indivisible,  enforceable  as  to  both,  or  not  at 


all,  is  one  of  intention,  to  be  gathered  from 
the  contract,  the  subject-matter,  and  the  situ- 
ation of  tbe  parties.  7  Am.  &  Eng.  Ency. 
Law,  95 ;  Dugan  v.  Anderson,  36  Md.  567,  11 
Am.  Rep.  509;  Alcott  v.  Hugus,  105  Fa. 
350;  Scheland  v.  ErpeUng,  6  Or.  25a 
Order  affirmed  In  each  case. 


KREATZ    V.    McOONAUO. 
(Supreme  Court  of  Minnesota.    Nov.  14,  1913.) 

(Byllaiut  by  th«  Court.) 

1.  Attobrxt  and  Cumnt  (I  129*>— Nboli- 
OBNCK  —  Action  tob  Dakaoks  —  Question 

FOB   JUBT. 

Action  to  recover  damaees  for  failure  to 
foreclose  a  mechanic's  lien  within  tbe  statutory 
time,  broaeht  by  plaintiff,  owner  of  the  lien, 
against  defendant,  an  attorney,  alleged  to  have 
been  employed  to  foreclose  the  same.  Held,  the 
evidence  made  the  employment  an  issue  of  fact 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  H  284-291;  Dec.  Dig.  i 
129.*] 

2.  Mechanics'  Libns  (i  132*)— Vauditt— 
TnfE  roB  FiUNO. 

The  court  erroneously  instructed  tbe  jury, 
in  substance,  that  if  some  minor  finishing  touch- 
es, made  upon  the  building,  the  subject  of  the 
lien,  subsequent  to  the  filing  of  the  lien  state- 
ment, were  made  in  completion  of  tbe  original 
contract,  the  lien  was  invalidated. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  if  190,  192-207 ;  Dec.  Dig.  g 
132.*] 

3.  Attobnkt  and  Cubnt  (I  129*)— Neoli- 
OENCE— Actions  fob  Dauaoks— Bdbdbn  of 
Pbooj^Insolvenct. 

At  the  time  of  filing  the  lien  the  owner  of 
the  premises  and  plaintiff  agreed  that  the 
amount  dne  the  latter  was  |3,048.65,  and  plain- 
tiff then  received  promissory  notes  made  by  the 
owner  and  another  person  for  $2,600.  Tbe  tes- 
timony conclusively  showed  the  insolvency  of 
the  makers  of  these  notes,  and  it  was  error  to 
instruct  tbe  jury  that  plaintiff  could  not  recov- 
er unless  be  proved  the  insolvency  of  such 
makers  since  the  maturity  of  the  notes. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  S|  281-291;  Dec.  Dig.  i 
129.*] 

4.  Tbiai.  (I  S66*)— Spbciai.  Inixbbooatobies. 

Under  the  court's  charge  the  special  inter- 
rogatory sul>mitted  to  the  jury  became  material, 
and  should  have  been  answered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  849-854 ;   Dec.  Dig.  {  356.*] 

6.  New  Tbiai.  (i  12*)— Stat  of  Pboceedinos 

— Eftect — Gabnisbment. 

Where  a  stay  of  proceedings  is  granted  for 
the  purpose  of  giving  the  defeated  litigant  the 
right  allowed  by  law  for  correcting  or  review- 
ing tbe  proceeding  already  had,  such  stay  does 
not  prohibit  such  litigant  from  resorting  to  such 
ancillary  remedies  as  garnishment  or  attach- 
ment to  secure  and  preserve  such  rights  as  he 
may  liave. 

[Ed.  Note.— For  other  cases,  see  New  IMal, 
Cent.  Dig.  il  17,  253 ;   Dec.  Dig.  I  12.*] 

Appeal  Crom  District  Court,  Beltrami  Coun- 
ty;   B.  F.  Wright,  Judge. 
Action  by  Oeorge  E.  Kreatz  against  B.  B. 
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McDonald.  Verdict  for  defendant,  and  from 
denial  of  a  motion  In  the  alternative  for 
judgment  or  new  trial,  and  from  an  order 
vacating  garnishment  proceedings,  plalutUT 
appeals.    Reversed. 

A.  A.  Andrews,  of  Bemldjl,  for  appellant. 
M.  J.  Daly,  of  Perbam,  for  respondent 

HOLT,  J.  On  Jannary  4,  1908,  the  de- 
fendant, an  attorney  at  law,  drew  a  mechan- 
ic's lien  for  plalntUf  upon  certain  premises 
In  Bemldjl,  Minn.,  owned  by  Matt  Thome. 
The  lien  was  claimed  In  the  sum  of  $3,048.- 
65,  being  a  balance  due  for  the  erection  or 
a  large  building  under  a  contract  between 
plaintiff  and  Thome;  the  contract  price  being 
$23,300  and  the  extras  $1,942.40.  The  Uen 
was  duly  filed  for  record  on  February  26, 
1908,  by  defendant.  Plaintiff  began  the 
building  on  April  20,  1907.  The  Hen  so  stat- 
ed, and  also  that  the  last  work  thereon  was 
done  December  15,  1907.  The  Uen  was  in 
proper  form.  After  the  work  was  begun,  and 
prior  to  Its  completion,  Thome  placed  two 
mortgages  on  the  premises;  the  first. for  $20,- 
000  and  a  second  for  $5,000.  The  first  mort- 
gage was  foreclosed,  and  the  time  for  re- 
demption expired  December  28,  1908.  No 
redemption  was  made.  Plaintitt  claims  that 
be  employed  defendant  to  foreclose  the  lien, 
that  defendant  neglected  to  commence  the 
foreclosure  within  the  time  provided  by  law, 
or  at  all,  and  that  when  plaintiff  ascertain- 
ed that  no  action  had  been  begun,  it  was  too 
late.  Thome  is  insolvent  This  action  is  to 
recover  as  damages  the  amount  of  the  Uen, 
which  plaintiff  alleges  was  wholly  lost  be- 
cause of  defendant's  failure  and  neglect  to 
foreclose  the  same  as  he  had  agreed  to  do. 
The  defense  was  practically  a  general  de- 
nial. The  trial  resulted  in  a  verdict  for  de- 
fendant. A  motion  In  the  alternative  for 
Judgment  or  a  new  trial  was  denied,  and 
plaintiff  appeals. 

On  December  5,  1912,  a  garnishee  proceed- 
ing ancillary  to  the  main  action  was  insti- 
tuted, wherein  Beltrami  county  was  made 
garnishee.  On  motion  of  defendant  the  pro- 
ceedings were  vacated  and  set  aside  by  an 
order  of  the  court  filed  February  4,  1913. 
Plaintiff  appeals  also  from  such  order. 

We  shall  dispose  of  both  appeals  in  this 
opinion.  In  the  main  action  plaintiff  as- 
signs as  error:  That  the  verdict  was  not 
Justified  by  the  evidence,  that  the  court  gave 
wrong  instructions  to  the  Jury  bearing  upon 
the  validity  of  the  mechanic's  Uen  and  as  to 
the  Insolvency  of  the  makers  of  notes  receiv- 
ed by  plaintiff  at  the  time  he  and  the  own- 
er agreed  upon  the  amount  due,  and  that  the 
Jury  failed  to  answer  a  special  finding  sub- 
mitted for  determination. 

[1]  Whether  or  not  plaintiff  employed  de- 
fendant to  foreclose  the  Uen  was,  no  doubt, 
a  question  for  the  Jury.  It  cannot  be  said 
that  the  verdict  is  so  manifestly  against  the 


evidence  that  this  court  may  Interfere  with 
the  result  reached  in  the  trial  court,  anless 
the  charge  of  the  court  In  matters  complain- 
ed of,  or  the  faUnre  of  the  Jury  to  determine 
the  special  finding  submitted,  coDstitut££ 
prejudicial  error. 

[2]  The  charge  of  the  court  is  assailed 
wherein  the  Jury  were  told,  in  substance, 
that  unless  plaintiff  proved  that  the  work 
done  In  the  spring  of  1908  was  tmder  a  new 
contract,  the  Uen  was  InvaUd.  We  deem  this 
instruction  erroneous  under  the  facts  dis- 
closed by  the  record.  The  Uen  was  for  a 
balance  due  upon  a  large  contract,  together 
with  considerable  extras.  On  the  day  de- 
fendant drew  the  Uen,  or  a  few  days  prior, 
plaintiff  and  Thome  had  agreed  upon  the 
amount  due,  being  the  sum  stated  in  the 
lien.  This  was  in  the  winter  time.  The 
buUdlng  was  practlcaUy  completed  and  ready 
for  occupancy.  Thome  had  taken  full  pos- 
session. As  is  weU  known,  in  the  erection 
of  a  building  of  any  magnitude  some  little 
finishing  touches  or  adjustments  remain  to 
be  done  after  it  is  so  far  completed  that  It 
Is  occupied  and  used.  In  this  instance  there 
were,  on  January  4,  1908,  a  few  of  these 
little  things  to  be  fixed  up,  some  of  which 
could  not  very  well  be  done  at  that  time  of 
the  year,  such  as  washing  part  of  an  outside 
wall,  some  pointing  on  the  foundation,  patch- 
ing of  the  plastering,  a  Uttle  painting  on  a 
cornice,  and  the  like.  The  value  of  all  is 
estimated  at  less  than  $40.  After  agreeing 
upon  the  amount  due  Thome  and  one  Mayer 
executed  and  delivered  their  five  promissory 
notes  to  plaintiff  in  the  aggregate  amount  of 
$2,600,  and  it  was  agreed  that  Thome  was 
not  to  be  called  upon  to  pay  the  balance  un- 
til the  odds  and  ends  mentioned  were  com- 
pleted. This  was  done  the  following  April 
or  May.  The  unfinished  work  was  so  trivial 
compared  with  the  entire  Job  that  it  cannot 
have  any  bearing  on  the  vaUdity  of  plain- 
tiff's lien.  Thome,  the  owner  of  the  prop- 
erty, adjusted  the  amount  due  with  plaintiff 
on  or  prior  to  the  date  the  Uen  was  pre- 
pared, occupied  the  building,  assented  to  the 
finishing  touches  being  put  on  in  the  spring, 
and  this  was  done.  Under  these  conditions 
no  court  would  entertain  a  defense  from 
Thome  that  the  lien  was  prematurely  filed. 
Nor  could  the  mortgagee  assert  any  such  de- 
fense on  Oils  evidence.  There  is  not  any- 
thing tending  to  show  bad  faith  on  the  part 
of  the  lien  claimant,  and  the  utmost  the 
mortgagee  could  have  hoped  to  do,  if  an  ac- 
tion to  foreclose  the  Uen  had  been  brought 
In  time,  would  have  been  to  reduce  the  dalm 
by  the  value  of  the  work  done  subsequent 
to  the  date  stated  in  the  Uen  as  the  i!^^^ 
item  of  work.  Under  no  view  of  this  record 
could  the  mortgagee  have  succeeded  In  In- 
vadldatlng  the  whole  Uen,  or  have  its  rights 
declared  superior  thereto.  Moreover,  de- 
fendant who  had  acted  for  plaintiff  in  the 
disputes  which  arose  between  him  and  Thome 
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In  tbe  constrnctloii  of  the  bttUdlng,  and  par- 
ticularly in  reapect  to  tbe  Item  wltlch  made 
np  the  largest  portion  of  tbe  extras,  was 
familiar  with  the  altaatlon,  knew  of  the 
agreement  of  the  parties,  and  drew  tbe  notes 
mentioned.  Is  hardly  In  a  position  to  success- 
fully attack  plalntltTs  lien  on  the  ground 
that  it  was  prematurely  asserted  or  for  any 
other  technlcaUty.  Plaintiff  would  rather 
have  a  right  to  expect  that  when  be  intrust- 
ed tbe  preparation  of  the  lien  to  defendant, 
who  was  so  well  acquainted  with  the  situ- 
ation, no  such  loophole  as  is  now  sought  to 
defeat  the  lien  would  have  been  left  open. 
But,  be  that  as  It  may,  we  are  satlstled  that 
tbe  evidence  did  not  present  a  defense  on 
tbe  ground  that  plaintiff's  lien  as  made  out 
and  filed  was  unenforceable  in  any  amount 
because  tbe  work  was  not  completed  at  the 
time  the  Hen  statement  was  signed,  or  at 
the  time  stated  in  the  lien.  Its  validity  did 
not  depend  upon  the  existence  of  a  separate 
contract  for  the  Insignificant  work  done  in 
ttie  spring  of  1908.  It  was  error  to  snomlt 
any  Issue  in  that  respect  to  the  jury. 

[3]  The  court  Instructed  the  }ury  that  It 
was  Incumbent  on  plaintiff  to  prove  the  in- 
solvency of  Mr.  Mayer  and  Mr.  Thome  from 
the  time  the  notes  were  due,  and  error  is 
assigned  thereon.  The  evidence  was  conclu- 
sive that  the  notes  were  worthless ;  that  ever 
since  their  maturity,  and  since  the  expira- 
tion of  the  time  of  redemption  from  the  fore- 
closure of  the  $20,000  mortgage,  the  makers 
thereof  had  been  Insolvent  They  both  so 
testified,  and  there  was  not  the  slightest  proof 
to  indicate  the  contrary.  No  issue  was  pre- 
sented by  the  testimony  tending  to  show  a 
defense  because  plaintiff  might  have  saved 
liimself  from  loss  by  recourse  to  the  makers 
of  these  notes. 

[4]  At  the  rei^uest  of  defendant,  and  over 
tbe  objection  of  plaintiff,  the  court  submitted 
tbis  question  to  tbe  Jury  for  a  special  find- 
ing: "Was  the  labor  done  or  material  fur- 
nished, on  the  building  here  involved.  In  April 
or  May,  1908,  done  and  furnished  under  an 
entirely  new  and  separate  contract  from  the 
original  contract,  or  one  entered  into  about 
September  1,  1907?"  The  jury  returned  a 
general  verdict  for  the  defendant,  vrlthout 
answering  this  special  question  submitted. 
In  view  of  the  court's  charge  to  the  effect 
that  if  tbe  work  done  in  the  spring  of  1908 
was  under  tbe  original  contract,  the  lien  was 
invaUd,  and  no  damages  could  be  sustained 
by  a  failure  to  foreclose  it,  the  decisive  im- 
portance of  an  answer  to  the  ^terrogatory 
is  obvious.  Tbe  rule  is  well  settled  in  this 
state  that,  when  a  special  finding  submitted 
to  a  Jury  is  material.  It  can  neither  be  with- 
drawn by  the  court  without  tbe  consent  of 
both  parties,  nor  be  ignored  by  the  jury. 
Nichols,  Shepard  &  Co.  v.  WadsWorth,  40 
Minn.  647,  42  N.  W.  541 ;  Eischen  v.  Chicago, 
M.  ft  St  Paul  By.  Co.,  81  Minn.  59,  83  N.  W. 
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490;  Brown  v.  Douglas  Lumber  Co.,  118 
Minn.  67,  129  N.  W.  161.  It  may  be  claimed, 
however,  and  with  some  force,  that  assuming 
tliat  the  jury  had  made  a  finding  favorable 
to  plaintiff,  it  would  not  necessarily  be  in- 
consistent with  the  general  verdict,  for  every 
presumption  must  be  made  in  favor  of  its 
correctness,  and  if  in  any  view  of  the  issues 
the  special  finding  may  be  reconciled  with  the 
general  verdict,  the  latter  will  stand.  Krum- 
dick  v.  Chicago  &  Northwestern  By.  Co.,  90 
Minn.  260,  95  N.  W.  1122.  But  we  have  no 
way  of  determining  whether  the  jury  render- 
ed a  general  verdict  for  defendant  on  the 
ground  that  no  employment  to  foreclose  tbe 
lien  was  proven,  or  because  it  was  void,  or 
because  plaintiff  failed  to  prove  that  Thome 
and  Mayer  had  been  Insolvent  since  tbe  ma- 
turity of  the  promissory  notes  given  by  them 
to  plaintiff. 

However,  it  is  insisted  that  the  errors 
pointed  out  were  not  prejudicial  because 
the  jury  found  that  defendant  was  never  em- 
ployed to  foreclose  the  lien.  It  is  claimed 
that  the  court  told  the  jury  that  that  ques- 
tion should  be  first  determined,  and  if  found 
adversely  to  plaintiff,  no  other  issues  need 
be  considered,  and  that  this  was  virtually 
instructing  that  in  such  an  event  the  special 
finding  was  not  to  be  made.  Also,  it  Is  con- 
tended, that  the  fact  that  the  jury  left  the 
special  finding  unanswered  is  proof  positive 
of  a  finding  that  defendant  was  never  em- 
ployed to  foreclose  plaintiff's  lien.  The  ar- 
gument is  plausible,  but  not  convincing.  At 
no  place  in  the  charge,  not  even  upon  the 
suggestion  of  counsel  for  defendant,  did  the 
court  in  any  spedflc  language  tell  tbe  jury 
that  the  special  question  submitted  was  not 
to  be  answered  if  they  came  to  the  conclu- 
sion that  defendant  had  not  been  engaged  to 
foreclose  the  lien.  On  the  contrary  the  last 
words  to  the  jury  were  these :  "Gentlemen  of 
the  jury,  you  may  find  a  general  verdict  and 
also  find  an  answer  to  tbis  special  question. 
Swear  an  otHeer."  The  court  submitted  three 
definite  issues  upon  any  one  of  wlilcb,  ac- 
cording to  tbe  instructions,  the  jury  were 
permitted  to  find  against  plaintiff,  and  such 
finding  would  result  in  a  general  verdict  for 
defendant  As  to  two  of  the  issues,  so  made 
by  the  court,  there  was  no  ground  for  either 
court  or  jury  holding  against  plaintiff.  It  is 
but  a  mere  conjecture  that  the  verdict  was 
based  on  tbe  third.  Tbe  errors  pointed  out 
must  therefore  be  held  prejudicial,  and  a  new 
trial  must  be  bad. 

[6]  The  verdict  in  the  main  action  was 
rendered  in  March,  1912.  Subsequent  there- 
to, for  the  purpose  of  settling  a  case  and  mov- 
ing for  a  new  trial,  stay  of  proceedings  were 
bad  from  time  to  time,  either  upon  stipula- 
tion between  the  attorneys  or  upon  order  of 
the  court  upon  plaintiff's  application.  The 
last  stay  was  by  an  order  dated  November 
3, 1912,  wblcb  reads:  "Upon  the  annexed  and 
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foregoing  stIiralaUon  It  Is  ordered  that  all 
proceedings  In  the  above-entitled  action,  ex- 
cept those  necessary  in  settling  a  case  or 
making  a  motion  for  a  new  trial,  are  hereby 
stayed  until  the  final  determination  of  such 
motion,  if  one  be  made,  and  until  20  days 
after  notice  of  the  maldng  of  sncb  order. 
It  is  further  ordered  that  such  motion  shall 
be  made  and  presented  to  the  court  on  or  be- 
fore the  30th  day  of  January,  1918."  On  the 
5th  of  December,  1912,  plaintiff  began  gar- 
nishee proceedings,  naming  the  county  of 
Beltrami  as  garnishee  of  t^is  defendant. 
The  garnishee  summons  was  duly  served. 
Defendant  obtained  an  order  requiring  plain- 
tiff to  show  cause  why  the  proceedings  should 
not  be  dismissed,  and  after  a  hearing  the 
court  "orders  that  the  garnishee  proceedings 
Instituted  by  the  plaintiff  herein  on  the  6th 
day  of  December,  1912,  and  service  thereof 
upon  the  county  of  Beltrami  and  upon  the 
defendant  herein  be  and  the  same  are  vacat- 
ed and  set  aside."  From  thia  order  plaintiff 
appeals. 

The  primary  purpose  of  a  stay  of  proceed- 
ings is  to  tie  the  hands  of  the  prevailing 
litigant  BO  as  to  enable  the  one  defeated  to 
take  the  steps  which  the  law  gives  to  review 
and  correct  any  errors  which  may  have  con- 
tributed to  his  defeat.  It  was  never  intend- 
ed that  as  a  condition  to  obtaining  such  stay 
he  must  surrender  all  rights  to  pursue  the 
ancillary  remedies  given  by  statute  to  make 
his  claim  effective,  if  any  he  ha&  If  such 
were  the  law,  it  can  be  readily  perceived 
how  a  successful  appeal  might  often  become 
entirely  unproductive.  Suppose  in  this  case 
plaintiff  had  obtained  a  verdict  for  the 
amount  dalmed  and  defendant  had  secured  a 
stay  either  by  order  or  consent,  and  after 
obtaining  such  stay  he  should  have  set  about 
converting  his  property  into  cash  prepara- 
tory to  leaving  the  state.  Gould  it  for  a  mo- 
ment be  contended  that  because  of  the  stay 
plaintiff  would  be  precluded  from  the  ancil- 
lary remedies  of  attachment  or  garnish- 
ment? We  think  not  No  more  should  plain- 
tiff at  this  time  be  denied  these  remedies  be- 
cause he  has  been  unable  so  far  to  establish 
bis  claim,  for  the  reason,  perhaps,  that  he 
has  not  had  a  fair  trial.  A  stipulated,  or 
ordered,  stay  Is  not  in  the  same  category 
with  a  stay  procured  by  a  supersedeas  bond, 
which  is  Intended  to  secure  fully  all  the 
rights  of  the  litigant  to  whom  it  runs.  Of 
course  we  do  not  intend  to  intimate  that  the 
court  in  granting  a  stay  may  not  impose 
such  conditions  on  the  party  applying  there- 
for as  may  be  Just  and  proper.  To  abstain 
from  the  use  of  the  garnishee  process  was 
not  a  condition  upon  which  a  stay  was  order- 
ed in  the  main  action.  It  was  error  to  dis- 
miss the  garnishee  proceeding. 

Both  orders  appealed  from  are  reversed, 
and  a  new  trial  is  granted  in  the  main  ac- 
tion. 


STATE  ex  reL  GIlXILIAir  ▼.  MUNICIPAL 

COUBT  OF  CITY  Or  CBOOK8TON 

et  aL 

(Supreme  Court  of  Minnesota.    Nov.  14,  1913.) 

(ByUabu*  by  tk«  Court.) 

1.  Laudlord  akd  Tknant  ({  319*)— "L<kasx" 
—What  CoNsrrrnrKS. 

A  party  entered  into  possession  of  a  farm 
under  a  contract  to  cultivate  it  on  shares.  In 
one  part  of  the  contract  the  parties  style  it  a 
"lease."  It  is  for  a  fixed  term.  It  prohibits 
subletting.  It  contemplates  possession  and  ose 
by  the  cropper,  and  provides  for  re-entry  bj 
tne  owner  in  case  of  default  It  requires  the 
cropper  to  keep  the  fences  in  repair,  to  com- 
mit no  waste  and  suffer  none  to  be  done,  and 
to  deliver  the  owner's  share  of  the  crop  in 
buildings  on  the  farm.  HM,  the  contract  ii 
a  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  |  1349;    Dec.  Dig.  |  319.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4043-4040 ;    voL  8,  pp.  7702,  77C30 

2.  Landlobu  and  Tknaht  (|  9S*) — Lcasb— 

CORSTBUCTION— TEBiaNATIOir. 

The  lease  was  for  the  fanning  season  end- 
ing December  1,  1912.  It  contained  a  further 
provision  that  the  tenant  should  have  the  ok 
of  the  premises  during  the  fanning  season  of 
1913,  provided  the  premises  should  not  be  sold. 
If  solo,  and  the  purchaser  should  not  accept 
the  lease,  it  was  not  to  be  operative.  The 
premises  were  sold  before  the  expiration  of  the 
first  season.  BM,  the  contract  was  not  a 
lease  for  two  seasons.  The  term  of  the  lease 
expired  upon  the  sale  of  the  premises  and  no- 
tice to  the  tenant  of  that  fact 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent   Dig.  U  300-304;    Dec.  Dig.  i 

8.  Mandahtts  (1 167*)— DxraNSB— Gburob  op 

CONTKNTTON. 

The  defendant  municipal  court  should  have 
Issued  a  writ  of  restitution,  under  Rev.  Laws 
190S,  {  4047,  as  amended  by  chapter  496,  |  3, 
Laws  1909  (Gen.  St  1913,  |  766'n,  which  pro- 
vides for  the  issuance  of  a  writ,  notwithstand- 
ing appeal,  on  plaintiff's  givinr  a  bond.  De- 
fendants in  their  answer  alleKed  that  the  writ 
was  refused  on  the  sole  ground  that  the  statute 
did  not  apply.  They  cannot  now  be  heard  to 
Iwse  their  refusal  on  the  insufficiency  of  the 
bond  given  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Mandamns, 
Cent  Dig.  |f  369,  370;    Dec.  Dig.  {  167.*] 

Appeal  from  District  Court,  Polk  County: 
William  Watts,  Judge. 

Application  for  mandamus  by  the  State,  on 
the  relation  of  Mi.  M.  Glllllian,  against  the 
Municipal  Court  of  the  City  of  Crookston 
and  L.  E.  Gossman  and  Nicholas  B.  Moran, 
the  Judge  and  Clerk  thereof.  From  an  ad- 
verse order,  defendants  appeaL    Afiarmed. 

Ole  J.  Vaule  and  Wm.  P.  Murphy,  both  of 
Crookston,  for  appellants.  Patterson  &  Alli- 
son, of  Minneapolis,  for  respondent 

HALLAM,  J.  The  Northern  States  In- 
vestment Company  owned  a  fkrm  in  Polk 
county.  It  made  a  contract  with  W.  H. 
Blake,  in  snbstance  as  follows:  Blake 
agreed  to  till  and  farm  the  land  during  the 
farming  season  of  1912,  ending  December  1st: 
to  sow  1(X)  acres  in  barley,  the  company  to 
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furnish  the  seed,  each  to  pay  half  the  thresh- 
ing and  twine  bllL  Blake  further  agreed  to 
deliver  the  company's  share  of  the  crop  In 
suitable  bins  In  buildings  on  the  land ;  to  sum- 
mer fallow  part  of  the  land ;  to  furnish  all 
tools,  teams,  and  farm  implements  and  aU 
hired  help ;  to  maintain  the  fences,  the  com- 
pany to  furnish  the  material  therefor;  to 
watch,  care  for,  and  protect  the  fruit  and 
sliade  trees,  commit  no  waste,  and  suffer 
none  to  be  done.  After  taking  off  the  crops, 
he  was  to  plow  so  much  and  such  parts  of 
the  farm  as  shall  be  plowed  when  he  "takes 
possession  thereof."  He  was  to  haul  out  and 
spread  all  manure  made  thereon,  and  was 
not  to  sell  or  remove  any  of  the  produce 
of  the  ftinn  until  division  thereof.  Each 
party  was  to  receive  one-half  of  all  grain 
and  vegetables  raised,  until  division  the  title 
and  possession  thereof  to  be  and  remain  in 
the  company.  In  case  of  failure  to  perform 
any  of  the  conditions  and  terms  of  the  con- 
tract, the  company  was  authorized  and  em- 
■powereA  to  enter  said  premises  and  take  full 
and  absolute  possession  of  the  same.  The 
contract  provides  that  it  "shall  not  be  assign- 
able or  sublet"  by  Blake  without  written  con- 
sent of  the  company.  The  contract  further 
provided  that  Blake  was  to  have  the  use  of 
the  premises  during  the  farming  season  of 
1918,  "provided  said  premises  shall  not  be 
sold;"  if  tbe  premises  should  be  sold  prior 
to  the  farming  season  of  1913,  and  purchaser 
should  not  accept  this  "lease,"  then  he  was 
to  receive  pay  for  the  summer  fallowing 
done. 

In  April,  1912,  Blake  entered  into  posses- 
sion under  this  contract,  and  has  ever  since 
continued  in  possession.  In  October,  1912, 
the  company  sold  the  premises  to  Gillilian. 
On  February  17,  1913,  Blake  was  notified  of 
tbe  sale,  and  that  the  purchaser  would  not 
accept  the  contract,  and  tliat  the  contract 
was  canceled.  The  company  tendered  him 
payment  for  the  summer  fallowing,  and 
GlUiUan  demanded  possession,  which  was 
refused. 

Gillilian  brought  suit  in  unlawful  detainer 
in  the  municipal  court  of  Crookston  and  ob- 
tained Judgment  for  restitution  of  the  prem- 
ises. Blake  appealed.  Gillilian  thereupon 
presented  to  said  court  his  undertaking,  as 
provided  by  Revised  Laws  1905,  |  4047,  as 
amended  by  chapter  496,  {  3,  Laws  1909  (Gen. 
St.  1913,  i  7667),  and  demanded  that  a  writ 
of  restitution  issue.  The  court  and  clerk  re- 
fused. Thereupon  this  mandamus  proceed- 
ing was  commenced  to  require  them  to  issue 
tbe  writ 

Defendants  contend  that  the  appeal  from 
tbe  judgment  of  the  municipal  court  in  the 
unlawful  detainer  action  stayed  the  power 
of  the  municipal  court  to  issue  a  writ  of 
restitution.  It  did  do  so  unless  the  giving  of 
tbe  bond  by  plaintiff  imposed  upon  the  court 
tbe  duty  to  issue  the  writ  notwltlistanding 
the  appeaL  The  giving  of  the  bond  did  im- 
pose that  duty.  If  the  case  is  brought  within 


tbe  statute  above  dted.  That  statute  is  as 
follows: 

"Upon  the  taking  of  such  appeal,  all  fur- 
ther proceedings  in  the  case  shall  be  stayed, 
except  that  In  an  action  on  a  lease  against  a 
tenant  holding  over  after  the  expiration  -of 
the  term  thereof  or  termination  thereof  by 
notice  to  quit,  tf  the  plaintiff  give  bond, 
*  *  *  a  writ  of  restitution  shall  Issue  as 
If  DO  appeal  had  been  taken.    *    •    •  '> 

Defendants  claim  the  statute  does  not  ap- 
ply. The  claim  is:  (1)  That  this  contract  is 
not  a  lease;  (2)  that,  if  the  contract  is  a 
lease,  Blake  was  not  "holding  over  after  the 
expiration  of  the  term  thereof  or  termina- 
tion thereof  by  notice  to  quit." 

[1]  1.  In  our  opinion  this  contract  is  a 
lease.  There  is  some  confusion  in  the  de- 
cided cases  as  to  the  precise  relation  of  par- 
ties under  contracts  such  as  this.  It  Is  well 
settled,  however,  that  a  contract  to  cultivate 
land  on  shares  may  be  a  lease.  Strain  v. 
Gardner,  61  Wis.  174,  21  N.  W.  36.  And  this 
is  true,  even  though  they  are  owners  In  com- 
mon of  tbe  crop.  Bauglunan  v.  Reed,  75 
CaL  319,  17  Pac.  222,  7  Am.  St  Rep.  170; 
Chandler  v.  Thurston,  10  Pick.  (Mass.)  205; 
Loomls  V.  O'Neal,  73  Mich.  582,  41  N.  W.  701 ; 
Johnson  v.  Hoffman,  53  Mo.  604;  Moulton  v. 
Robinson,  27  N.  H.  550;  Cooper  v.  McGrew, 
8  Or.  327;  Bradley  v.  Arnold,  16  Vt  382; 
Rowlands  v.  Voechtlng,  116  Wis.  352,  356,  91 
K  W.  990.  See,  also,  Wright  v.  Larson,  61 
Minn.  821,  53  N.  W.  712,  38  Am.  St  Rep.  504 ; 
Strangeway  v.  Elsenman,  68  Minn.  395,  71  N. 
W.  617;  Tiffany,  Landlord  and  Tenant  i 
253;  Tiff.  Real  Prop.  |  230;  24  Cy&  1471. 
The  intent  of  the  parties  governs.  It  Is  usu- 
ally held  that,  where  the  cropper  has  posses- 
sion exclusive  of  the  owner,  this  is  conclu- 
sive of  the  relation  of  landlord  and  tenant 
Mondsch^n  v.  State,  65  Ark.  389,  18  S.  W. 
383;  Alwood  v.  Buckman,  21  111.  200;  John- 
son V.  Hoffman,  53  Mo.  604;  Wentworth  v. 
P.  &  D.  R.  Co.,  65  N.  H.  640 ;  Steel  v.  Frlck, 
56  Pa.  172;  Tiffany,  Landlord  find  Tenant 
H  10,  20;  Jones,  Landlord  and  Tenant  i  46. 
Provisions  for  a  fixed  term  (Applimg  ▼. 
Odom,  46  Ga.  683),  provisions  to  give  up 
possession  at  the  end  of  the  term  (Johnson 
V.  Hoffman,  58  Mo.  504),  provislonB  against 
underletting,  and  provisions  to  keep  the  im- 
provements on  the  premises  in  repair  (Reeves 
V.  Hannan,  65  N.  J.  Law,  249,  48  AU.  1018) 
are  all  of  tta«n  Important  indications  of  an 
Intent  to  create  the  relation  of  landlord  and 
tenant 

The  parties  have  styled  this  contract  a 
"lease."  It  is  for  a  fixed  term.  It  prohibits 
subletting.  It  contemplates  "possession"  and 
"use"  of  the  land  by  Blake,  and  he  took  and 
still  holds  possession  under  it;  and  it  pro- 
vides that  the  owner  may  "enter"  upon  the 
premises  and  retake  possession  In  case  of  de- 
fault It  provides  ttiat  Blake  is  to  keep  the 
fences  In  repair,  to  commit  no  waste  and  suf- 
fer none  to  be  doy<fe„j9gj  ^)ef|giE^'|(gie 
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owner's  share  of  the  crop.  Clearly  the  con- 
tract is  a  lease,  and  Blake  Is  a  tenant 

The  case  of  Porter  v.  Chandler,  27  Minn. 
301,  7  N.  W.  142,  38  Am.  Rep.  293,  is  relied 
on  by  appellants.  A  cropping  contract  before 
the  court  In  that  case  was  held  to  be  a  con- 
tract of  hiring.  That  case  Is  readily  distin- 
guishable from  the  case  at  bar.  In  Uiat  case 
the  contract  in  terms  proTided  that  Porter, 
the  landowner,  hired  and  employed  the  crop- 
pers to  work,  till,  and  carry  on  the  premises, 
and  agreed,  as  compensation  for  their  serv- 
ices, labor,  and  expenditures,  to  pay  them 
one-half  of  the  grain,  and  It  was  expressly 
stipulated  that  the  land  "shall  be  and  re- 
main in  the  possession  of  the  said  A.  L. 
Porter  and  nnder  bis  absolute  control  and 
supervision,  and  all  the  work  and  labor  to 
be  done  on  said  farm  during  said  term  shall 
be  done  thereon  •  •  •  according  and 
agreeably  to  the  orders  and  directions  of  said 
A.  li.  Porter."  The  distinction  between  that 
contract  and  this  one  is  fundamental. 

[2]  2.  TbB  next  question  Is:  Was  the  tenant 
"holding  over  after  the  expiration  of  the 
term  thereof  or  termination  thereof  by  notice 
to  quit"?  We  are  of  the  opinion  that  the 
term  of  the  lease  had  expired.  It  provided 
for  a  tenancy  during  the  farming  season  of 
1912,  and  then  provided  that  Blake  should 
have  the  ase  of  the  premises  during  the  farm- 
ing season  of  1913,  on  the  contingency  that 
the  premises  were  not  sold ;  if  sold  prior  to 
the  farming  season  of  1913,  the  lease  was 
not  to  be  operative.  This  provision  did  not 
make  the  term  of  the  lease  two  seasons.  It 
was  a  lease  for  one  season,  with  a  stipulation 
for  a  second  season  in  the  contingency  men- 
tioned. See  Swank  y.  St  Paul  City  Ry.  Co., 
61  Minn.  423,  63  N.  W.  1088.  When  the  farm 
was  sold  prior  to  the  farming  season  of  1913, 
and  Blake  was  Informed  of  such  sale,  and 
of  the  fact  that  the  purchaser  did  not  accept 
the  lease>  the  term  of  the  lease  expired  as 
effectually  as  though  the  provisions  for  1913 
had  never  been  incorporated  therein.  This 
case  differs  in  many  essential  particulars 
from  State  ex  rel.  Bryant  v.  Burr,  29  Minn. 
432,  13  N.  W.  676,  relied  on  by  defendants. 
In  that  case  the  landlord  under  a  lease  for 
five  years  commenced  an  action  to  recover 
possession  on  the  ground  that  the  lessee  had 
broken  a  covenant  against  subletting,  the 
lease  reserving  a  right  ot  re-entry  for  viola- 
tion of  any  of  the  covenants. 

[3]  3.  The  result  is  that  the  statute  above 
dted  applies  and  the  writ  of  restitution 
should  issue.  Some  question  is  raised  by  de- 
fendants' counsel  as  to  the  suffldency  of  the 
bond  given  by  plaintiff.  Defendants  are  in 
no  position  to  raise  any  such  qoestlon.  In 
their  answer  they  explicitly  all^e  "that  the 
writ  of  restitution  herein  was  refused  on 
the  sole  ground  that  the  provisions  for  a 
bond  by  the  party  out  of  possession  referred 
to  In  sections  4046  and  4047,  R.  L.  1905,  have 


no  application  to  this  case."  Bavins  delib- 
erately taken  this  position  that  their  re- 
fusal was  based  on  the  specific  grounds  men- 
tioned, they  cannot  now  be  heard  to  assert 
other  grounds  for  their  refusal.  Tozer  r. 
Ocean  Accident  &  Guarantee  Corp.,  91  Minn. 
478,  103  N.  W.  609;  B^rens  v.  Kmse,  121 
Minn.  90,  98,  140  N.  W.  339;  Sorenson  v. 
School  Oist,  141  N.  W.  110& 
Order  affirmed. 


FIRST   STATE    BANK    OP    8TORDEN   * 

PEDERSON. 
(Supreme  Court  of  Minnesota.    Nov.  14,  1913J 

(SyUabut  by  the  Court.) 

1.  BviDxiTCX  or  Fkaud — Sufticiknct. 

In  an  action. brought  by  the  assijrnee  of  t 
promltnory  note  afainst  the  defendant  the 
maker,  it  is  held  that  the  evidence  justifies  a 
finding  that  the  note  was  procured   by  frand. 

2.  Bills  and  Notm  (||  343,  491*)— Xnkocesi 
Pdbchaskr— Notice  of  Fbaud. 

The  evidence  justifies  a  finding  that  the 
plaintiff  was  not  an  innocent  purchaser  of  the 
note. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  M  853-855,  864,  865,  1643- 
1648 ;    Dec.  Dig.  |i  343,  491.^] 

3.  EviDKNCB  (I  244*)— DECLABATioir  OF  Coa- 

POBATE    OFFICEB— BiRDINO   EFFECT — ^ADMIS- 
SION IN  EVIDKNCK. 

The  rule  that  the  declaration  of  an  officer 
may  be  used  against  the  corporation  is  based 
npon  the  doctrine  of  agency ;  and  a  casual 
declaration  of  an  officer,  unconnected  with  cor- 
porate business,  is  not  binding  apon  the  cor- 
poration. 

[Kd.  Note. — For  other  cases,  see  Bvidence. 
Cent.  Dig.  §{  916-936;    Dec.  Dig-  f  244. •] 

4.  IwsTBUCTiONa— Nkw  Tbial. 

T%ere  were  errors  in  the  charge  requirioc 
a  new  trial. 

Appeal  from  District  Court,  Cottonwood 
County;    S.  S.  Nelson,  Judge. 

Action  by  the  First  State  Bank  of  Storden 
against  Jens  B.  Pederson.  Verdict  for  de- 
fendant and  from  denial  of  new  trial,  plain- 
tiff appeals.    Reversed. 

Knox  &  Faber,  of  Jackson,  for  amiellant 
Wilson  Borst  of  Wlndom,  for  respondent 

DIBELL,  C.  This  Is  an  action  by  the 
plaintiff  npon  a  promissory  note  made  by 
the  defendant  to  the  Sioux  Falls  Medical  In- 
stitute, and  assigned  to  the  plaintiff  for 
value  before  maturity.  There  was  a  verdict 
for  the  defendant  and  the  plaintiff  appeals 
tiom  the  order  denying  its  motion  for  a  new 
trial. 

[1]  1.  One  Loffler,  representing  the  Sioux 
Falls  Medical  Institute,  sought  out  the  de- 
fendant on  his  farm,  told  him  that  his  wife 
was  affected  with  tuberculosis,  and  asked 
employment  to  treat  her.  He  represent- 
ed that  he  had  studied  in  Germany,  that 
he  bad  a  treatment  for  tuberculosla  not 
known  to  other  physicians,  and  that  no  one 
outside  of  Us  institute  was  permitted   to 
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make  use  of  It  By  preying  npon  tbe  tears 
o£  Uie  defendant  he  Induced  the  signing  of 
tbe  note.  The  Institution  at  Sioux  Falls 
was  a  fake.  Loffler  went  away  after  get- 
ting tbe  note,  and  though  some  sort  of  medi- 
cine was  sent  to  the  defendant  it  is  apparent 
that  no  attention  was  given  him  after  get- 
ting the  note.  Without  reciting  the  misrep- 
resentations in  detail.  It  la  sufficient  to  say 
that  the  Jury  were  justified  In  finding  that  the 
whole  transaction  was  nothing  but  a  fraudu- 
lent scheme  to  get  the  defendant's  note. 

[2]  2.  The  note  was  transferred  to  the 
plaintiff  bank  before  maturity  for  value. 

The  plaintiff's  cashier,  who  transacted  the 
business,  knew  that  Loffler  was  treating  peo- 
ple in  the  community.  There  is  evidence  that 
prior  to  the  purchase  of  the  note  he  was  pres- 
ent at  a  conversation  wherein  the  institute 
was  discussed,  and  where  It  was  cliaracter- 
Ized  as  a  fraudulent  one.  The  defendant 
lived  within  two  miles  of  the  bank.  He  was 
one  of  its  patrons.  He  was  thoroughly  re- 
sponsible financially.  The  bank  purchased 
on  a  basis  that  made  a  30  per  cent  Invest- 
ment The  burden  of  proof.  If  the  note  was 
procured  by  fraud,  was  npon  the  bank  to 
show  that  It  was  a  bona  fide  bolder.  The  evi- 
dence was  sufficient  to  Justify  a  finding  that 
it  was  not  a  bona  flde  holder.  If  we  were 
weighing  the  evidence,  we  would  have  no 
hesitancy  In  charging  the  bank  with  notice 
of  defects  In  the  paper.  On  the  facts  there 
was  a  clear  case  of  notice. 

[3]  3.  The  court  permitted  evidence  of 
casual  declarations  made  by  the  cashier  of 
the  bank  after  the  purchase  of  the  note,  and 
not  In  connection  with  the  transaction  of 
corporate  business,  tending  to  show  that  he 
had  notice  of  some  infirmity  In  the  paper. 
This  was  error.  The  rule  which  permits  the 
use  of  the  declarations  of  an  officer  against 
bis  corporation  rests  on  the  doctrine  of  agen- 
cy; and  such  declarations  do  not  bind  the 
corporation  unless  connected  with  the  per- 
formance of  authorized  duties  as  agent 
Browning  v.  Hlnkle,  48  Minn.  544,  61  N.  W. 
605,  31  Am.  St  Rep.  691 ;  Whitney  v.  Wege- 
ner, 84  Minn.  211,  87  N.  W.  602,  87  Am.  St 
Rep.  351. 

[4]  4.  The  court  failed  to  give  tbe  Jury  a 
proper  statement  of  what  constituted  action- 
able fraud.  Nor  did  it  accurately  state  the 
rules  whereby  to  determine  whether  the 
plaintiff  was  an  innocent  purchaser.  It  Is  not 
necessary  that  we  go  over  the  charge  in  de- 
tail and  recite  the  errors.  Only  plain  ele- 
mentary principles  are  involved,  and  the 
errors  In  tbe  charge,  though  such  as  to  re- 
quire a  new  trial,  will  not  be  repeated,  if 
moderate  care  Is  used.  Tbe  record  is  so 
confused  that  we  find  it  impossible  to  con- 
sider, with  any  profit  some  of  the  points 
made  in  tbe  briefs. 

The  case  was  tried  with  little  regard  to 
rules  of  evidence  or  of  substantive  law.  The 
result  is  that  there  must  be  a  new  triaL 


While  we  have  no  feeling  of  tolerance  for  the 
practices  of  the  Sioux  Falls  institute  nor 
sympathy  with  banking  methods  which  re- 
sult in  the  purchase  of  paper  as  the  note  in 
suit  was  purchased,  we  cannot  overlook  the 
errors  in  the  trial. 
Order  reversed. 


STATE  ez   reL   COBURN   v.   BIBS,   County 

Auditor,  et  al. 
(Supieme  Court  of  Minnesota.    Nov.  14,  1913.) 

fByltalu*  iy  the  Court.) 

1.  JnOOMKNT    (II   501,  600*)— OOWCLUSIVBRESS 

— CoiXATEBAi,  Attack. 

A  domestic  judgment  of  ^  court  of  general 
jurisdiction,  in  an  action  in  which  there  is 
jurisdiction  of  the  parties  and  of  the  subject- 
matter,  is,  until  reversed  or  set  aside,  binding 
upon  all  parties  to  the  action  and  their  privies, 
and  cannot  be  attacked  for  error  or  fraud,  ex- 
cept in  a  direct  proceeding. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  g|  041,  951,  962 ;  Dec.  Dig.  S|  501, 
509.*] 

2.  Rbcobds  (1 9*)— Rkoistkation  Pbocbkdihos 

— PaBTIBB— JUDOMKNIV-C0NCI.U8IVKNKSS. 

In  proceedings  to  register  title,  to  which 
tbe  holder  of  tax  certificates  on  tbe  land  and 
tbe  county  where  the  land  was  situated  were 
parties,  the  tax  sales  on  whlcli  the  certificates 
were  iissued  were  adjudged  void  for  reasons 
that  entitled  tbe  holder  to  refundment  It  is 
held  that  such  judgment  cannot  be  attacked 
collaterally  for  error  or  fraud,  and  is,  as  against 
tbe  county,  conclusive  of  the  right  to  refund- 
ment. 

[ESd.  Note. — For  other  cases,  see  Records,  Dec 
Dig.  i  9.*] 

(Additional  Syllabut  ly  Editorial  Staff.) 

3.  RXCOBDB    (§   9*)— ESTABLISHMltNT    0»  TriLK 

— Rboibtration  Phoceedings. 

The  state  is  not  a  proper  party  to  regis- 
tration proceedings  under  Bev.  Laws  1905,  { 
3382  (Gen.  St  1918,  I  6880),  unless  in  the 
opinion  of  the  examiner  it  liaa  an  interest  in 
or  lien  upon  the  land. 

[Ki.  Note. — For  other  cases,  see  Records, 
Dec.  Dig.  I  9.»] 

Appeal  from  District  Court  Bamsey  Coun- 
ty; 0.  W.  Stanton,  Judge,  Acting  for  Ramsey 
County  Court  at  That  Time. 

Application  for  mandamus  by  the  State,  on 
the  relation  of  Annie  C.  Cobum,  against 
George  J.  Rles,  as  Auditor  of  Ramsey  Coun- 
ty, and  otbera  From  a  Judgment  directing 
a  peremptory  writ  to  Issue,  defendants  ap- 
peal.   Affirmed.    - 

Richard  D.  O'Brien  and  Patrick  J.  Byan, 
both  of  St  Paul,  for  appellants.  Unus 
O'Malley,  of  St  Paul,  for  respondent 

BUNN,  J.  This  is  a  proceeding  in  manda- 
mus to  compel  the  county  auditor  of  Ramsey 
county  to  Issue  to  relator  a  warrant  on  the 
county  treasurer  for  $226.27  in  refundment 
of  tbe  amount  paid  by  relator  for  certificates 
of  tax  sales,  with  Interest  When  the  answer 
came  in,  relator  moved  for  Judgment  on  the 
pleadings.     This   motion   was   granted,   and 
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defendants  appealed  from  the  Judgment  di- 
recting a  peremptory  writ  to  Issue. 

The  following  facts  are  disclosed  by  the 
pleadings  npon  which  the  order  for  Judgment 
was  based: 

In  May,  1908,  lot  23,  Hewitt's  Outlots, 
First  division,  and  "West  one-half  of  the 
vacated  [portion  of  La  Salle  street  adjoining 
the  same,"  was  sold  to  relator  at  a  tax  sale 
for  $114.81.  Lot  24  and  the  "east  one-half 
of  the  vacated  portion  of  La  Salle  street 
adjoining  the  same"  was  at  such  sale  sold  to 
relator  for  $111.46.  Certificates  of  sale  were 
Issued  to  relator,  and  she  has  ever  since  been 
the  owner  thereof.  Prior  to  1889,  lots  23 
and  24  abutted  on  La  Salle  street,  which 
was  vacated  in  that  year  by  the  common 
council  of  St  Paul. 

In  1910  William  O.  White  commenced  a 
proceeding  to  register  his  title  to  the  va- 
cated portion  of  La  Salle  street  between  the 
two  lots.  R.  O.  Jefferson,  the  record  owner 
of  these  lots,  was  made  a  party  defendant, 
as  was  Annie  C.  Cobum,  the  relator  here, 
as  owner  of  tax  certificates  on  the  lot& 
The  county  of  Ramsey  was  also  made  a  party 
defendant  in  said  proceeding.  Jefferson  an- 
swered, claiming  to  be  the  owner  in  fee  of 
the  premises.  Annie  O.  Coburn  answered, 
claiming  a  lien  on  the  premises  by  virtue 
of  her  tax  certificates.  The  action  or  pro- 
ceeding was  tried,  a  decision  rendered,  and 
Judgment  entered  on  the  decision.  By  this 
Judgment  the  tax  certificates  of  Annie  C. 
Cobum  were  adjudged  null  and  void,  tor 
the  reason  that  no  assessment  or  levy  of 
taxes  was  ever  made  as  a  basis  for  the  tax 
Judgment,  pursuant  to  which  the  sales  were 
made,  and  for  the  further  reason  that  the 
taxes  for  wUcfa  said  sales  were  made  had 
been  paid  before  the  sales.  The  county  of 
Ramsey  did  not  appeal  from  this  Judgment, 
and  the  time  to  appeal  therefrom  has  expir- 
ed. The  defendant  auditor  has  refused  to 
issue  to  relator  warrants  in  refundment  of 
the  amounts  paid  by  her  for  the  certificates. 

The  foregoing  facts  are  alleged  in  the 
petition  and  admitted  by  the  answer. 

The  following  facts  are  alleged  in  the 
answer,  and  must  be  taken  as  true  on  the 
motion  for  Judgment  on  the  pleadings: 

In  the  registration  proceeding,  defendant 
Jefferson  and  defendant  Ck>bum  appeared  by 
the  same  attorney.  Jefferson  undertook  to 
establish  title  in  fee  in  himself,  and  Cobum 
to  establish  her  lien  by  virtue  of  the  tax  cer- 
tiflcates.  It  is  alleged  that  the  claims  and 
Interests  of  Jefferson  and  of  Cobum  were 
conflicting  claims  and  interests.  The  certifi- 
cates were  attacked  on  the  trial  upon  the 
grounds  upon  which  they  were  held  void  as 
before  stated.  In  truth  and  in  fact,  the 
taxes  were  lawfully  levied,  and  the  taxes 
had  not  l>een  paid  before  sale.  These  facts 
were  matters  of  public  record,  and  open 
to  the  discovery  of  the  relator;  but  she 
wrongfully  failed,  neglected,  and  omitted  to 
present  them  to  the  court     By  reason  of 


tills  failure,  neglect,  and  omission  of  the 
relator  to  show  the  fAct^  the  court  upon  the 
evidence  before  it  was  compelled  to  find 
that  no  assessment  or  levy  was  ever  made, 
and  that  the  taxes  had  been  paid  before 
sale.  In  truth  and  in  fact  the  certificates 
of  the  relator  are  valid,  and  the  Judgment 
declaring  them  void  was  procured,  as  de- 
fendant alleges,  "by  relator,  through  relator's 
negligence,  collusion,  wast  of  good  faltb,  or 
fraud." 

Is  relator,  on  these  allegations  of  the 
pleadings,  entitled  to  refundment  as  a  matter 
of  law?  Clearly  the  Judgment  in  the  WUte- 
Jefferson  registration  proceedings  adjudged  | 
the  tax  sales  void  for  reasons  that  under  the 
statute  (R.  L.  1006,  |S  963,  965)  enttUe  the 
purchaser  to  a  refundment  unless  tliat  Judg- 
ment does  not  bind  the  county  of  Ramsey. 
The  question,  then,  is  whether,  if  the  £acts 
alleged  In  the  answer  are  true,  they  are 
sufficient  to  make  the  Judgment  not  binding 
on  the  county  in  this  proceeding  for  refund- 
ment 

LI]  The  county  of  Ramsey  was  a  party  to 
the  registration  proceedings  and  was  served 
with  the  summons.  It  has  not  appealed  from 
the  Judgment  The  fraud,  conceding,  with- 
out deciding,  that  the  allegations  of  the  an- 
swer show  fraud,  was  not  in  acquiring  Ju- 
risdiction of  the  parties.  It  was  at  most 
a  fraudulent  failure  to  produce  testimony 
that  would  have  proved  the  tax  sales  valid. 
The  rule  is  elementary  that  a  domestic  Judg- 
ment of  a  court  of  general  Jurisdiction,  in  an 
action  in  which  there  is  Jurisdiction  of  the 
parties  and  of  the  subject-matter,  is,  until 
reversed  or  set  aside,  binding  upon  all  par- 
ties to  the  action  and  their  privies,  and 
cannot  be  attacked  for  error  or  fraud,  ex- 
cept in  a  direct  proceeding.  Kipp  v.  Fuller- 
ton,  4  Minn.  473  (GIL  366);  Cone  v.  Hooper, 
18  Minn.  S31  (OIL  476);  In  re  Ellis'  Estate, 
56  Minn.  401,  66  N.  W.  1056,  23  L.  R.  A.  287,: 
43  Am.  St  Rep.  614;  Oswald  v.  Minneapolis 
Times  Co.,  66  Minn.  249,  68  N.  W.  16 ;  HaU 
V.  Sauntry,  72  Minn.  420,  76  N.  W.  720,  71 
Am.  St  Rep.  497;  Town  of  Hinckley  v. 
KetUe  River  Co.,  80  Minn.  32,  82  N.  W.  1068; 
Henry  v.  White,  143  N.  W.  324. 

[2]  The  court  in  the  registration  proceed- 
ings, had  Jurisdiction  of  the  parties,  of  the 
subject-matter,  and  Jurisdiction  to  grant  the 
particular  relief  of  adjudging  void  the  Co- 
bum  tax  sales.  When  the  county  was  served. 
It  knew  or  ought  to  have  known  who  the  par- 
ties to  the  proceeding  were,  what  were  their 
claims  of  interest  in  the  land,  and  that  the 
question  of  the  validity  of  the  Cobum  tax 
sales  was  involved.  It  also  must  have  known 
that  If  these  sales  were  adjudged  Invalid 
the  county  might  be  called  upon  to  refund 
the  amount  paid  by  the  purchaser,  with  is- 
terest  It  had  the  right  and  the  opportunity 
of  taking  part  in  the  proceedings  and  caring 
for  its  interesta  Under  the  general  prin- 
ciples of  the  law  of  collateral  attack  on 
JudgmentSk  It  would  seem  dear  that  this 
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Judgment  la  binding  npon  the  defendants 
bere,  and  oonclTudrely  settles  relator's  right 
to  refnndment 

In  none  of  the  cases  heretofore  decided. 
Involving  the  binding  etFect  upon  the  dty  or 
cmmty  of  a  judgment  declaring  an  asaess- 
modt  or  tax  sale  void,  was  the  dty  or  connty 
a  party  to  the  case  In  which  the  Judgment 
was  rendered.  Even  nnder  those  circum- 
stances, it  has  been  universally  held  that,  in 
the  absence  of  fraud,  collusion,  or  mistake, 
the  Judgment  conclusively  settles  the  right  to 
refundment  Baston  v.  Scofield,  66  Minn. 
425,  60  N.  W.  826;  WiUlus  v.  City  of  St 
Paul,  82  Minn.  373,  84  N.  W.  1009;  Otis  v. 
City  of  St  Paul,  94  Minn.  67, 101  N.  W.  1066. 
Under  Eaabaa  v.  Scofield,  fraud  in  procuring 
the  Judgment  declaring  the  sale  invalid  will 
defeat  a  refundment  where  the  dty  or  coun- 
ty is  not  a  party  to  the  suit  This  is  recog- 
nized by  the  WllUus  and  Otis  Cases.  But 
it  la  evident  that  this  was  so  dedded  be- 
cause the  dty  or  connty  was  not  a  party  to 
the  action,  and  had  no  right  or  opportunity 
to  take  part  in  the  proceedings  therein. 

[3]  The  pleadings  do  not  allege  that  the 
state  of  Minnesota  was  made  a  i>arty  to  the 
registration  proceedings.  It  could  not  be  un- 
less, in  the  opinion  of  the  examiner.  It  had 
an  interest  in  or  lien  npon  the  land.  R.  L. 
190S,  I  8382  (G.  S.  1013,  |  6880);  National 
Bond  &  Security  Co.  v.  Hopkins,  96  Minn. 
119,  104  N.  W.  678,  816.  It  does  not  appear 
that  the  state  had  any  such  Interest  or  lien. 
But  the  county  of  Ramsey  was  made  a  par- 
ty. It  in  no  way  raised  the  question  of  its 
not  being  a  projjet  party.  We  can  concdve 
of  no  interest  that  it  had,  save  and  except  in 
the  upholding  of  the  Cobnm  tax  certiflcates, 
to  prevent  a  Judgment  dedarlng  the  sales 
invalid  that  would  give  a  right  of  refund- 
ment Unlike  the  state,  (be  county  could  be 
sued  without  its  permission.  It  was  sued, 
and  bad  its  opportunity  to  protect  its  inter- 
ests by  appearing  and  taking  part  in  the 
proceedings.  It  is  the  county  that  seeks  in 
this  case  to  attack  the  Judgment  collaterally. 
We  bold  that  the  Judgment  in  the  registra- 
tion proceedings  is  binding  upon  all  the  par- 
ties thereto.  Including  the  county  of  Ramsey, 
and  is  condusive  on  the  question  of  relator's 
right  of  refundment 

Judgment  affirmed. 


GOLDMAN  T.  WEISMAN  et  aL 
(Supreme  Conrt  of  Minnesota.    Nov.  14,  1913.) 

(SvUahut  by  th«  Court.) 

1.  Bbokkbs  (I  63*)— Breach  of  Contbaot— 
Pbocubkhknt  or  Pubchabsk. 

Action  of  the  trial  court  in  Btriking  plain- 
tiff's evidence  of  performance  of  a  contract  of 
agency  to  sell  lands,  on  the  gronnd  that  there 
was  no  evidence  of  production  of  purchasers 
ready,  able,  and  willing  to  buy  on  defendant's 
terms,  held  error;  there  being  evidence  tend- 
ing to  show   that   plaintiff  had   secured    such 


customers  and  was  ready  to  produce  them,  when 
defendants,  without  just  reason  or  exctise,  re- 
pudiated the  contract 

[Ed.  Note.— For  other  cases,  see  BrokeriL 
Cent  Dig.  fl  70,  81,  04-96;   Dec.  Dig.  I  63.*] 

2.  Bbokebs  (f  82*)— Bbeach  of  ConTaACi>— 
Affibuativk  Defense. 

Termination  of  a  revocable  agency  to  sell 
land,  by  sale  made  by  the  principal  before  per- 
formance by  the  agent  is  an  affirmative  defense, 
which  need  not  be  negatived  by  plaintiff  in  or- 
der to  make  out  a  prima  fade  case. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  H  101-103;    Dec  IMg.  {  82.*] 

3.  Evidence  ({  265*)— Sbu'-Sebviiio  Dkoi^- 
baiions— Bbokebs. 

Plaintiff's  testimony  that  defendants,  in 
repudiating  the  contract  stated  the  land  had 
been  sold,  was  not  substantive  evidence  of  the 
fact 

[E)d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |{  1029-1050;   Dec.  Dig.  i  265.*] 

4.  Pi£ADiNO    (i   403*)  —  Defense  —  AuxoA- 

TIONS    or  COUPLAINT. 

A  defense  cannot  be  made  out  merely  upon 
allegations  of  the  complaint  when  the  same 
have  been  put  in  issue  by  denials. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent   Dig.   if  1348-1347;    Dec  Dig.  {  403/] 

6.  Bbokbbs  (I  87*) — Bbeaoh  of  Contract— 

Measube  of  Dahaoes. 

The  measure  of  damages,  nnder  the  issues, 
for  the  principal's  breach  of  the  contract  held 
to  be  the  loss  incurred  by  the  agent  on  all  sales 
actually  made,  not  exceeding,  however,  the 
stipulated  commissions  si>edfiea  in  the  contract 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent 
Dig.  I  131;    Dec  Dig.  i  87.*] 

Appeal  from  District  Court;  Hennepin 
County;  John  H.  Steele,  Judge. 

Action  by  Jacob  Goldman  against  Isadora 
Weisman  and  others.  EYom  denial  of  new 
trial,  plaintiff  appeals.    Reversed. 

Richard  &  Coe,  of  Minneapolis,  for  appel- 
lant Edwin  C.  Garrigues  and  Wright  ft 
Matchan,  all  of  Minneapolis,  for  respondents. 

PHILIP  E.  BROWN,  J.  The  complaint 
contains  two  causes  of  action.  We  are  con- 
cerned only  with  the  second.  It  alleges  an 
agreement  between  the  parties  whereby 
plaintiff  undertook  to  sell  lands  for  defend- 
ants for  a  stipulated  commission,  perform- 
ance, and  failure  of  defendants  to  pay ;  also 
repudiation  by  them  after  plalntUTs  per- 
formance, and  resulting  damages.  Defend- 
ants denied  all  daims  except  the  making  of 
the  contract  At  the  beginning  of  the  trial, 
plaintiff,  under  direction  of  the  court,  elect- 
ed to  stand  upon  bis  claim  of  damages. 
When  he  rested  in  chief,  the  conrt  struck 
out  practically  all  the  evidence  adduced  to 
show  performance,  ^nd,  upon  a  case  settled, 
after  verdict  and  denial  of  a  motion  for  a 
new  trial  made  on  the  minutes,  he  appealed 
from  the  order. 

[1,  2]  1.  On  December  22,  1908,  the  parties 
entered  into  a  contract  concerning  the  sale 
of  Texas  lands  which  the  defendants  were 
endeavoring  to  sell,  whereby  it  was  sub- 
stantially agreed  that  plaintifl  would  act  as 
defendant's   agent  in   obtaining   customers, 
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for  a  tfpeclfled  comtnlMlon  payable  on  oon- 
samznation  of  sales,  plaintiff  to  have  no  pow- 
er to  obligate  defendants,  except  as  to  com- 
mlsslons,  which  were  to  be  in  fall  for  all 
services  rendered,  nor  to  receive  any  moneys 
from  purchasers,  the  same  to  be  sent  direct- 
ly by  them  to  defendants,  and  the  latter  to 
be  in  no  wise  bound  until  receipt  thereof, 
when  contracts  were  to  be  executed.  The 
contract  was  not  limited  as  to  time. 

The  evidence  strlckeu  tended  to  show  the 
following:  Plaintiff  solicited  sales  of  the 
lands,  and  succeeded  in  Interesting  prospec- 
tive purchasers,  which  he  reported  to  de- 
fendants, receiving  their  assurance  that  such 
sales  would  be  satisfactory.  All  purchases, 
however,  were  conditioned  upon  plaintiff's 
promise  to  make  personal  inspection  of  the 
lands  In  order  that  the  buyers  might  be  as- 
sured that  the  same  were  as  represented  in 
defendants'  drcolars.  He  did  bo,  reporting 
favorably,  and  subsequently  advised  defend- 
ants that  his  customers  were  ready  to  close 
on  defendants'  terms,  whereupon  they  in- 
formed him  that  the  lands  had  been  sold  in 
bulk,  repudiated  and  terminated  the  contract, 
and  refused  to  pay  him  commissions,  or  for 
services.  Plaintiff  also  offered  evidence  of 
the  value  of  the  services  performed.  The 
motion  to  strike  was  granted,  on  the  ground 
that  there  was  a  failure  to  prove  production 
of  purchasers  ready,  able,  and  willing  to  pur- 
chase unconditionally  on  the  terms  specified 
in  the  contract  In  so  doing,  the  effect  of  tlie 
testimony  was  either  overlooked  or  underes- 
timated, which,  though,  in  the  absence  of  a 
settled  case,  it  might  easily  happen  upon 
such  a  record  as  here  presented,  resulted  in 
error. 

It  is  argued  that  Baars  v.  Hyland,  66  Minn. 
160,  67  N.  W.  1148,  justified  the  ruling,  be- 
cause plalQtlff  failed  to  put  his  principal  in- 
to communication  with  the  proposed  pur- 
chasers, within  the  rule  there  announced; 
but  that  case  involved  a  different  state  of 
facts  and  is  not  controlling.  The  requisites 
of  a  broker's  right  to  commissions  are  well 
stated  in  McDonald  v.  Smith,  99  Minn.  42, 
44,  108  N.  W.  291,  292,  where,  among  other 
things,  it  is  said:  "It  is  not  necessary  that 
the  principal  and  the  purchaser  actually  be 
brougbt  face  to  face ;  but  the  principal  must 
be  notified  that  such  purchaser  has  been 
found,  and  afforded  a  full  opportunity  to 
make  a  binding  contract  for  the  sale  of  the 
land  on  the  authorized  terms." 

[S]  In  the  present  case,  when  plaintiff  advis- 
ed defendants  that  bis  customers  were  ready 
to  buy  on  defendants'  terms,  after  having 
theretofore  agreed  so  to  do,  defendants'  re- 
fusal to  contract,  without  Just  reason  or  ex- 
cuse, and  their  repudiation  of  the  agreement 
with  plaintiff,  breached  the  contract  and  dis- 
pensed with  the  necessity  of  production  of 
buyers,  thus  making  a  prima  facie  case  for 
recovery  of  all  damages  approximately  re- 1 
suiting  from  the  breach,  which,  under  the  is- ' 


sues  in  this  case,  would  b«  tba  low  ocenrring 
on  all  sales  actually  made,  not  exceeding, 
however,  the  atipnlated  commissions  speci- 
fied in  the  contract  Sjmeraon  v.  Padflc,  etc. 
Packing  Co.,  96  Minn.  1,  104  N.  W.  673,  1  L. 
R.  A.  (N.  S.)  446,  113  Am.  St  Itep.  603,  6  Ann. 
Cas.  973 ;  Falrchlld  v.  Bogers,  82  Minn.  269, 
20  N.  W.  191 ;  Sackman  v.  Freeman,  130  Ma 
App.  384,  109  S.  W.  818;  Mansnr  v.  Botta; 
80  Mo.  661,  66S.  Actual  bringing  forward  of 
prospective  p>orcliasers  und»  the  dream- 
stances  would  have  been  idle  ceremony,  and 
the  law  does  not  require  useless  acts. 

The  credibility  of  the  testimony  was  Cor 
the  Jury. 

[8]  2.  Nor  can  the  result  reached  t>e  avoid- 
ed by  defendants'  claim  that  the  agency  was 
not  exclusive  and  did  not  preclude  them  ftem 
selling  the  lands  by  their  own  efforts.  Un- 
doatttedly  a  sale  by  them  mig^t  have  been  a 
complete  defense,  bat  such  was  defensive 
matter  (Rothschild  v.  Buxritt,  47  Minn.  28, 
30,  ^  N.  W.  303;  Clements  v  Stapleton,  138 
Iowa,  137,  118  N.  W.  646>,  and  not  pleaded. 
Moreover,  the  only  evidence  in  tlils  regard 
related  to  statements  Claimed  by  plaintiff  to 
have  been  made  to  him  by  one  of  defendants. 
This  was,  at  most  a  mere  admission,  which, 
whatever  its  effect  If  invoked  as  such  against 
the  defendants,  was  not  available  as  substan- 
tive  evidence  to  establish  the  fbct  As  ap- 
plied to  this  case,  it  was  proof  only  that  audi 
statement  had  been  made.  This  conclnsion 
cannot  be  doubted,  when  we  consider  that 
subsequently  to  the  granting  of  the  motlmi 
to  strike  it  appeared  from  the  testimony  of 
one  of  defendants,  with  nothing  to  the  con- 
trary, that  at  the  time  of  repudiation  of  the 
contract  and  for  a  long  time  thereafter,  de- 
fendants had  not  sold  the  lands  and  were  in 
a  position  to  dispose  of  them  to  plaintiirs 
customera 

[4]  The  averment  in  the  complaint  to  the 
effect  that  defendants  disposed  of  the  lands 
after  plaintiff  obtained  purchasers,  even  if 
given  broader  effect  than  It  is  entitled  to, 
does  not  aid  defendants;  for  It  was  denied 
in  the  answer.  A  defense  cannot  be  made  oat 
merely  upon  allegations  found  in  the  com- 
plaint when  the  same  have  been  pat  in  is- 
sue by  denials.  Mossness  v.  German  Ameri- 
can Ins.  Ck>.,  50  Minn.  341,  347,  62  N.  W.  832. 
The  denial  offsets  the  allegation. 

Order  reversed. 


STATE  ex  rel.  STEARNS  GOUNTT  r. 

KLASEN,  Probate  Judge. 

(Supreme  Court  of  Minnesota.    Xov.  14,  1913.) 

(ByUahut  6y  the  Court.) 

1.   Il»FAWT8  (J  18*)— JtJVKKILE  DBUNQUERTB— 

Jdbisdiction. 

Laws  1913,  c.  260,  giving  the  probate  coart 
in  counties  having  less  than  60,000  iDhabitants 
jurisdiction  of  cases  under  the  juvenile  court 
act  repeals  Laws  1913,  c.  48,  giving  the  dis- 
trict court  exclusive  jurisdiction  of  audi  cases 
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in  countiea  having  a  popnlation  of  not  len  ttwn 
33,000. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Die.  I  18;   Dec.  Dig.  f  18.*] 

2.  INFART8.  (I  12%  New,  voL  17  Key-No,  Se- 
ries)—Control  BY  State. 

The  state,  as  parens  patriee,  has  the  power 
to  assume  or  provide  for  the  custody  and  control 
of  a  child  upon  the  sole  ground  of  the  financial 
inability  of  the  parent  to  support  it,  whenever 
the  breach  of  the  parental  trust  thus  involved 
constitutes  a  menace  to  the  fundamental  welfare 
of  the  child. 

8.  INTANTB  (I  12%  New,  ToL  17  Key-No.  Se- 
ries)—Mothibs'  Pension  Law  —  Depend- 
ency. 

A  child  dependent  upon  the  public  for  sup- 
port is  within  the  terms  of  Laws  1913,  e.  260, 
and  hence  within  Laws  1913,  c.  130,  though  the 
sole  reason  of  such  dependency  is  the  financial 
inability  of  its  parent  to  support  it,  and  though 
there  is  neither  delinquency  on  the  part  of  the 
child  nor  other  unfitness  on  the  part  of  the 
parent. 

4.  Infants  (|  12*)— Mothers'  Pension  Law 
— Validity. 

The  general  statutory  system  of  providing 
ton  the  poor  neither  curtails  the  power  of  the 
Legislature  to  enact  such  legislation  as  that 
contained  in  Laws  1913,  c.  130,  known  as  the 
"Mothers'  Pension  Law,  nor  prevents  its  en- 
forcement 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  1 13;   Dec.  Dig.  t  12>] 

6.  Infants  (|  12%  New,  vol.  17  Key-No.  Se- 
ries)—Motbxbb'  Pension  Law— Operation. 
The  relief  provided  for  by  chapter  130  is 
not  a  matter  of  purely  local  municipal  concern, 
and  its  provisions  are  operative  in  a  county 
wherein  the  town  system  of  caring  for  the  poor 
prevails,  as  well  as  elsewhere,  and  also  in  a  city 
in  such  county,  notwithstanding  that  it  main- 
tains its  own  pauper  system. 

6.  Infants  (§  12%  New,  vol.  17  Key-No.  Se- 
ries)— Mothers'  Pension  Law— Amount  of 
Relief. 

The  probate  court  AeM,  on  the  facts,  prop- 
erly to  have  exercised  its  power  to  grant  relief 
under  chapter  130. 

7.  Infants  (|  12%  New,  vol.  17  Key-No.  Se- 
ries)—Mothers'  Pension  Law— Joint  Ap- 
plication. 

There  was  no  error  or  impropriety  in  en- 
tertaining a  joint  application  for  relief  under 
the  statute  in  behalf  of  several  children  of  the 
same  parents  residing  with  their  mother. 

(Additional  Syllaiut  by  Editorial  Staff.) 

8.  Infants  (S  12%  New,  vol.  17  Key-No.  8e- 
ries)- Mothers'  Pension  Law  —  Order  on 
Joint  Application. 

Where  a  joint  application  is  made  tor  re- 
lief under  the  Motiiers'  Pension  Law  (Laws 
1913,  c.  130)  on  behalf  of  all  the  children  of  the 
same  parents  residing  with  their  mother,  the 
court  need  not  make  the  same  order  with  refer- 
ence to  all  the  children. 

Certiorari  by  the  State,  on  the  relation 
of  the  County  of  Steams,  against  Albert  H. 
Klasen,  as  Jndge  of  Probate  for  Stearns 
County,  to  review  an  order  of  the  Probate 
Court  of  Steams  Comity.    Order  affirmed. 

Paul  Ahles,  of  St.  Cloud,  for  relator. 
James  E.  Jenks,  of  St  Cloud,  for  respondent 
Lyndon  A  Smith,  Atty.  Gen.,  and  C.  Louis 
Weeks,  Asst  Atty.  Gen.,  for  the  State,  as 
amicus  curls. 


PHILIP  B.  BROWNi  J.  Certiorari  to  re- 
view an  order  of  the  probate  court  of  Steams 
county,  of  date  July  29,  1913,  determining 
certain  children  to  be  destitute  and  depend- 
ent upon  the  public  for  support,  committing 
them  to  the  care  and  custody  of  their  mother, 
appointing  her  the  guardian  of  their  per- 
sons and  estate,  and  directing  the  county  to 
contribute  $16  per.  month  towards  their 
support 

[1]  L  Did  the  probate  court  have  Juris- 
diction? Laws  1905,  a  286  (the  Juvenile 
court  act),  defined  dependent,  neglected,  and 
delinquent  children,  authorized  the  district 
court  In  counties  whose  population  exceed- 
ed 50,000  to  dispose  of  such  children,  and 
provided  the  procedure  In  such  cases.  Laws 
1909,  c.  232,  was  similar,  except  that  It  ap- 
plied to  counties  having  a  irapulation  of  less 
than  SO.CKX),  and  gave  the  judge  of  probate 
jurisdiction.  Laws  1913,  c.  43,  amends  the 
act  of  1905  by  giving  the  district  court  of 
counties  having,  or  which  hereafter  may 
have,  not  less  than  33,000  Inhabitants  origi- 
nal and  exclusive  Jurisdiction  in  all  cases 
coming  within  the  terms  of  the  act  Laws 
1913,  c.  260,  amends  the  act  of  1909  by  prac- 
tically re-enacting  it  with  numerous  addi- 
tions relating  to  both  procedure  and  sub- 
stance. It  retains  the  provisions  of  the  for- 
mer act  giving  the  probate  judge  jurisdiction 
and  that  making  its  terms  applicable  to  all 
counties  having  a  population  of  less  than 
50,000,  and  expressly  repeals  all  acts  and 
parts  of  acts  Inconsistent  therewith. 

Steams  county's  population  exceeds  33,- 
000,  and  is  less  than  50,000.  It  is  claimed 
that  chapter  43  was  not  repealed  by  chapter 
260,  under  the  rule  thus  fully  stated  in 
PoweU  V.  King,  78  Mhm.  83,  80  N.  W.  850: 
"A  later  law  which  is  merely  a  re-enactment 
of  a  former  does  not  repeal  an  Intermediate 
act  which  has  qualified  or  limited  the  first 
one ;  but  such  intermediate  act  will  be  deem- 
ed to  remain  In  force,  and  to  quality  or 
modify  the  new  act  In  the  same  manner  as 
It  did  the  first" 

Hence,  It  Is  contended,  the  district  court. 
In  any  event,  had  "original  and  exclusive  Ju- 
risdiction" of  this  proceeding.  It  may  be 
conceded  that  chapter  43  Is  an  Intermediate 
act  within  the  rule,  for  It  necessarily  qual- 
ifies the  operation  of  both  the  1905  and  the 
1909  laws  by  enlarging  the  jurisdiction  of 
the  district  court  and  restricting  that  of  the 
probate  court  The  principle  stated,  how- 
ever, is  a  mere  canon  of  constraction,  or  aid 
to  the  ascertainment  of  legislative  intent, 
and  must  yield  to  the  latter.  Winters  v.  Du- 
luth,  82  Minn.  127,  84  N.  W.  788;  Ilawes  v. 
Fllegler,  87  Minn.  319,  92  N.  W.  223.  Laws 
are  presumed  to  have  been  passed  with  delib- 
eration, and  with  full  knowledge  of  all  ex- 
isting ones  on  the  same  subject  Gaston  v. 
Merriam,  33  Minn.  271,  283,  22  N.  W.  614. 
Chapter  260  Is  a  carefully  prepared  act,  and 
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when  we  consider  Its  provisions  In  the  light 
of  the  facts  that  It  was  passed  only  about  a 
month  after  chapter  43,  and  that  the  latter, 
by  reason  of  Its  somewhat  arbitrary  basis 
of  classification,  has  a  very  limited  appUca- 
Hon,  we  reach  the  conclusion  that  the  provi- 
sions of  the  two  acts  are  so  Irreconcilably  in- 
consistent that  they  cannot  stand  together, 
and  that  chapter  260  repealed  chapter  43. 
See  Qaston  t.  Merrlam,  supra,  and  cases 
dted;  State  r.  St  Paul,  etc.,  R.  Co.,  40  Minn. 
353,  42  N.  W.  21;  Hawes  t.  Fllegler,  supra, 
87  Minn.  323,  92  N.  W.  223.  This  conclusion 
Is  not  Induced  by  consideration  of  the  prac- 
tical difficulties  which  would  be  encountered 
In  the  administration  of  the  Javeulle  court 
act  by  the  district  court  in  counties  having 
less  than  60,000,  though  more  than  33,000, 
Inhabitants,  but  is  nevertheless  materially 
strengthened  thereby. 

[2, 3]  2.  The  order  under  review  was  made 
pursuant  to  chapter  260,  as  supplemented  by 
Laws  1913,  c.  130,  known  as  the  "Mothers' 
Pension  Law,"  which  latter  requires  a  find- 
ing that  the  children  to  be  dealt  with  are  de- 
pendent or  neglected  within  the  meaning  of 
the  act  of  1905  or  1909,  as  amended,  or  R.  L. 
1905,  c.  27,  and  authorizes  the  court.  If  other 
requisite  conditions  appear,  to  permit  the 
child  to  remain  In  the  custody  of  Its  mother, 
and  to  fix  the  amount,  not  exceeding  $10  per 
month,  the  county  shall  contribute  towards 
Its  support  The  question,  then,  is.  Were 
the  children  "dependent"  within  the  meaning 
of  chapter  260?  That  they  were  within  the 
literal  terms  of  the  statute  cannot  be  doubted, 
for  they  were  admittedly  "dependent  upon 
the  public  for  support":  but  relator  insUts 
tliat  except  in  cases  of  children  without  par- 
ents or  relatives,  the  dependency  contemplat- 
ed by  statute  imports  more  than  mere  poverty 
or  pauperism,  and  involves  some  delinquency 
on  the  part  of  the  child  or  unfitness  other 
than  financial,  of  the  parent  In  our  opinion, 
however,  the  state,  as  parens  patriae,  has 
the  power  to  assume  the  custody  and  control 
of  a  child  contemplated  by  chapter  260,  upon 
the  sole  ground  of  the  parent's  financial  in- 
ability to  support  it,  and  the  statute  provides 
for  its  exercise.  In  a  state  of  organized  so- 
ciety the  rights  of  the  parent  are  largely  sub- 
ordinate to  those  of  the  community,  and, 
whenever  a  breach  of  the  parental  trust  oc- 
curs, no  matter  from  what 'cause,  of  such  a 
character  that  the  fundamental  welfare  of 
the  child  is  actually  endangered,  at  that  mo- 
ment the  state's  right  to  assume  its  guard- 
ianship arises.  See  State  t.  Brown,  50  Minn. 
353,  350,  52  N.  W.  935,  16  L.  R.  A.  691, 36  Am. 
St  Rep.  651;  Roblson  v.  Wayne  Circuit  Judg- 
es, 151  Mich.  315,  115  N.  W.  682 ;  Nugent  v. 
Powell,  4  Wyo.  173,  193,  et  seq.,  33  Pac.  28, 
20  L.  R.  A.  199,  62  Am.  St  Rep.  17;  Mill  v. 
Brown,  31  Utah,  476,  482,  88  Pac.  609,  120 
Am.  St  Rep.  952,  note;  Re  Sharp,  15  Idaho, 
120,  96  Pac.  563,  18  L.  R.  A.  (N.  S.)  886,  and 
note ;  Prime  r.  Foote,  63  N.  H.  62 ;  Ex  parte 


Loving,  178  Mo.  194,  219,  et  seq.,  77  S.  W.  508; 
Moore  v.  Dozler,  128  Oa.  90,  92,  67  S.  E.  110 ; 
Famham  v.  Pierce,  141  Mass.  203,  6  N.  B.  830, 
56  Am.  Rep.  452.  The  principle  iiiTolTed 
is  that  of  sodal  self-protection,  reinforced  by 
the  dictates  of  enlightened  humanity.  Its  ap- 
plication where  criminality  of  the  child  is  im- 
minent by  reason  of  the  depravity  of  its  sur- 
roundlngs  is  settled  beyond  controversy,  and 
we  cannot  subscribe  to  any  doctrine  that 
would  hold  the  state's  right  to  intervene  in 
abeyance  nntll  ill  nnrtnre  and  sqnalld  sor- 
roundlngs,  which  well-nigh  inevitably  result 
in  physical  and  mental  disease,  have  rip^ied 
into  degeneracy,  its^  closely  akin  to  crind- 
nkllty.  Furthermore,  it  is  as  much  the  prov- 
ince of  the  state  to  look  to  the  physical  and 
mental  well-being,  as  such,  of  its  future  citi- 
zens— witness  onr  health  and  compulsory 
education  laws — as  to  provide  against  their 
growing  up  In  crime.  The  state  has  power 
in  the  premises  whenever  the  child's  poverty 
reaches  a  menacing  stage.  See  Clark  v.  Bay- 
er, 32  Ohio  St  299,  810,  30  Am.  Rep.  593: 
Milwaukee  Indust  School  v.  Supervisors,  40 
Wlls.  328,  22  Am.  Rep.  702;  Van  Walters  v. 
Board  of  Children's  Qnardlans,  132  Ind.  567, 
32  N.  E.  568,  18  L.  R.  A.  431.  Neither  State 
V.  Merrill,  83  Minn.  252,  86  N.  W.  89.  nor 
Armstrong  v.  State  Public  School,  88  Minn. 
382,  98  N.  W.  3,  referred  to  by  relator,  mili- 
tates against  this  conclusion. 

This  does  not  mean  that  family  ties  are 
lightly  to  be  regarded.  Nor  will  it  do  to  say 
broadly  that  poverty  either  wUl  or  will  not 
Justify  severance  of  the  fundamental  relation 
Involved  in  parental  custody.  Poverty  is 
relative,  and  the  evils  incident  thereto  are 
variant  See  Ex  parte  Loving,  supra,  178  Mo. 
217,  77  S.  W.  60&  It  is  both  right  and  prop- 
er, therefore^  that  the  state,  in  providing  for 
the  exercise  of  its  power  to  assume  guardian- 
ship on  such  account  should  declare  the  con- 
dition justifying  action  in  terms  sufficiently 
flexible  to  meet  the  demands  of  the  environ- 
ment in  each  particular  case.  This  the  Leg- 
islatiu«  has  done  in  defining  "dependent 
child"  as  one  "dependent  upon  the  public  for 
support" 

The  statute  does  not  require  or  command 
assumption  of  state  guardianship  in  all  cases 
of  dependency,  but  merely  authorizes  it  thus 
rendering  all  considerations  of  reasonableness 
material  only  in  the  proceedings  thereby  pro- 
vided for,  as  distinguished  from  the  statnte 
Itself,  and  its  practical  application  should  be 
guarded  carefully,  lest  its  manifestly  benefi- 
cent purpose  of  safeguarding  both  the  indi- 
vidual and  the  common  welfare  be  defeated 
by  unwarranted  Invasions  of  the  domain  of 
the  natural  family.  Indeed  the  preservation 
of  this  institution  seems  to  be  one  of  the 
prime  purposes  of  chapter  130,  which  pro- 
vides the  means  of  relief,  in  proper  cases, 
without  breaking  up  the  home,  and  at  the 
same  time  leaves  room  in  the  state  Insttto- 
tlons  for  those  who  must  go  there, 
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[4,  i]  The  general  Btatntory  ay  stem  for  pro- 
TidlDg  for  tbe  poor  neither  curtails  the  power 
of  the  Legislature  to  enact  such  legislation  as 
that  contained  In  chapter  130,  nor  prevents 
Its  enforcement  The  purpose  of  this  statute 
la  wider  and  Involves  a  broader  humanity 
and  larger  foresight  Nor  is  It  material  that 
vmder  Special  Laws  1877,  c.  234,  the  town  sys- 
tem of  caring  for  the  poor  prevails  In  Steams 
county,  whereby  It  la  the  duty  of  the  dty  of 
St  Cloud  to  care  for  its  own  poor.  The  re- 
lief provided  for  by  chapter  130  Is  not  a  mat- 
ter of  purely  local  municipal  concern.  See 
RoblBon  V.  Wlayne  Circuit  Judges,  supra,  151 
Mich.  321,  115  N.  W.  682.  If  the  dty  does 
not  provide  sufficient  support  to  meet  the 
reasonable  needs  of  Its  dependent  cMldren 
within  the  purview  of  this  act  its  provisions 
may  be  Invoked,  and  the  city,  though  main- 
taining its  own  pauper  system,  may  be  called 
upon  to  contribute  Its  share  to  the  adminis- 
tration of  the  general  law. 

[I]  8.  The  probate  court  followed  tbe 
terms  of  chapters  260  and  130,  and  found,  on 
sufficient  evidence,  all  the  prerequisites  to  re- 
lief thereunder.  It  appeared  that  the  city 
furnished  $25  per  month  towards  the  main- 
tenance of  the  family,  which  consisted  of  the 
mother  and  six  children,  ranging  from  one 
to  nine  years  old,  and  that  they  had  no  other 
means  of  sustenance.  We  are  satisfied  that 
the  court  properly  exercised  its  power  to 
grant  relief. 

[7,1]  The  point  is  made  that  the  court 
should  not  have  considered,  as  it  did,  a  joint 
application  in  behalf  of  all  the  children  of  the 
same  parents  residing  with  their  mother. 
Aside  from  the  fact  that  section  one  of  chap- 
ter 260  apparently  authorizes  such  practice, 
we  would  sustain  It  for  no  prejudice  could 
result  therefrom,  and  manifestly  no  purpose 
would  be  subserved  in  requiring  separate  ap- 
plications, nor  would  the  court  be  required  to 
make  the  same  order  with  reference  to  all  the 
childen. 

Order  afflrmed. 


BRYAN  V.  PETTY. 

(Supreme  Court  of  Iowa.    Nov.  11,  1918.) 

Highways   (t   155*)— Axtsbation— Obbtbuc- 

TION. 

While  an  abutting  landowner  or  one  whose 
property  is  materially  diminished  in  value  by 
the  obstmctioD  of  a  highway  can  sue  to  enjoin 
the  maintenance  of  the  obstruction,  one  who  la 
not  affected  except  in  that  the  obstruction  re- 
qnires  him  to  pass  over  a  new  road  which  is 
more  hilly  and  inconvenient  than  the  road  ob- 
Btmcted  18  only  Injured  in  the  same  maimer  as 
the  general  public  and  has  no  capacity  to  sue. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  SI  432-436;   Dec  Dig.  |  m*] 

Appeal  from  District  Court,  Wayne  Coun- 
ty;   H.  K.   Evans,   Judge. 

This  is  an  action  in  equity  to  enjoin  the 
alleged   obstruction   of  a  highway.     There 


was  a  decree  for  the  plaintiff,  and  the  de- 
fendant appeals.     Reversed. 

C.  W.  Elson,  of  LinevUle,  and  Miles  & 
Steele,  of  Corydon,  for  appellant  H.  B. 
Bracewell  and  Tedford  &  Carter,  all  of 
Corydon,  for  appellee. 

PER  CURIAM.  The  highway  in  question 
was  originally  established  in  1857.  In  1901 
the  t>oard  of  supervisors  of  the  county  pur- 
ported to  alter  the  same;  such  action  I)eing 
taken  upon  a  consent  petition  of  all  owners 
of  land  abutting  upon  the  original  lilghway 
and  upon  the  highway  in  its  altered  loca- 
tion. In  March,  1910,  the  abutting  owners 
opened  the  road  In  its  new  location.  The 
defendant  being  an  abutting  owner,  erected 
a  fence  across  the  former  location,  thus  com- 
pelling the  diversion  of  travel  to  the  new 
location.  The  plaintiff  is  not  an  abutting 
owner.  Plaintiff's  farm  and  residence  are 
located  one  mile  north  of  the  place  of  alter- 
ation in  the  highway.  The  road  in  ques- 
tion, however,  is  the  direct  road  from  plaln- 
tUTs  farm  to  his  market  town,  Linevllle, 
and  to  his  post  office.  The  following  plat 
indicates  the  nature  of  the  alteration  estab- 
lished by  the  l)oard  of  supervisors  and  put 
in  effect  by  the  defendant: 


The  relative  positions  of  the  old  and  new 
roads  are  made  to  appear  therein.  The  con- 
tention of  the  plaintiff  is  that  the  action  of 
the  board  of  supervisors  in  establishing  such 
alteration  was  void  for  want  of  the  statutory 
notice. 
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[1]  We  are  confronted  at  the  ontaet,  how- 
ever, with  the  contention  of  the  defendant 
that  the  plalntlfl  cannot  maintain  this  ac- 
tion because  he  has  no  other  or  different  In- 
terest in  the  maintenance  of  the  same  than 
as  one  of  the  general  public;  that  no  private 
right  or  special  Interest  of  property  of  his 
is  affected  by  the  obstruction  complained  of. 
It  has  frequently  been  held  that  an  abut- 
ting landowner  may  maintain  such  an  action 
where  the  obstruction  interferes  with  the 
free  and  convenient  use  of  his  abutting  prop- 
erty. The  right  of  the  abutting  landowner 
In  such  a  case  is  a  special  one,  and  he  is  en- 
titled to  maintain  a  dvll  suit  for  its  protec- 
tion. McCann  v.  Clarke  County,  149  Iowa, 
IS,  127  N.  W.  1011,  36  L.  R.  A.  (N.  S.)  1115; 
Long  T.  WMson,  119  Iowa,  267,  93  N.  W.  282, 
60  L.  R.  A.  720,  97  Am.  St  Rep.  315;  Borg- 
hart  V.  Cedar  Rapids,  126  Iowa,  313,  101  N. 
W.  1120,  68  I*  R.  A.  306;  Rldgway  t.  Os- 
ceola, 139  Iowa,  590,  117  N.  W.  974.  We 
have  also  held  that,  If  an  obstruction  to  a 
highway  is  such  as  to  Interfere  with  the 
free  access  to  plalntifTs  property  or  is  such 
as  cuts  off  his  place  of  business  from  the 
free  course  of  trade,  he  may  maintain  an 
action  for  the  protection  of  his  special  right, 
even  though  he  be  not  an  abutting  owner. 
Ewell  V.  Greenwood,  26  Iowa,  377;  Young  v. 
Rothrock,  121  Iowa,  688,  96  N.  W.  1105; 
Piatt  V.  C,  B.  &  Q.,  74  Iowa,  127,  37  N.  W. 
107.  The  usual  showing  in  this  latter  class 
of  cases  is  that  the  value  of  complainant's 
property  and  property  rights  Is  diminished 
by  the  alleged  obstruction.  On  the  other 
hand,  we  have  held  ttiat  one  cannot  enjoin 
the  obstruction  of  a  public  highway  where 
he  suffers  only  such  inconvenience  or  Injury 
as  is  the  same  in  kind  with  tlut  of  the  gen- 
eral public,  although  it  may  be  greater  in 
degree  as  to  the  complainant  Ingram  v. 
Railway  Co.,  38  Iowa,  669-676;  aty  of  Ot- 
tumwa  V.  Chinn,  76  Iowa,  405,  39  N.  W.  670; 
Brant  v.  Plumer,  64  Iowa,  33,  19  N.  W.  842; 
Rldgway  v.  Osceola,  139  Iowa,  590,  117  N. 
W.  974:  Walker  v.  City  of  Des  Moines,  142 
N.  W.  61. 

In  the  case  before  us  the  obstruction  com- 
plained of  is  not  such  as  to  prevent  the 
free  access  of  the  plaintiff  to  bis  property. 
There  was  no  attempt  to  show  that  any 
property  or  property  right  of  plaintUTs  was 
affected  or  diminished  in  value.  The  ob- 
struction of  the  highway  only  compelled 
plaintiff  like  all  other  travelers  to  pass  over 
the  new  road  instead  of  the  old.  The  one 
complaint  is  that  the  new  road  is  not  as 
good  as  the  old  and  can  never  be  made  as 
good.  It  is  much  more  hilly  than  the  old 
road.  We  infer  that  the  old  road  in  its 
winding  course  skirted  the  foot  of  the  hill, 
whereas  the  new  road  passes  over  it  The 
following  is  the  plaintiff's  entire  testimony 
descriptive  of  the  inconvenience  suffered  by 
him  by  the  change  of  road:    "The  road  on 


the  line  of  the  proposed  diange  was  pretty 
heavy  timber.  There  Is  lots  of  stomps  on  it 
and  not  many  stumps  have  been  Krabl>ed 
out  On  the  new  road  going  west  from  the 
old  road  there  is  a  very  steep  hllL  The  west 
line  is  not  near  so  steep  but  is  considerably 
hilly.  I  do  not  think  you  can  make  as  good 
a  road  over  the  proposed  new  road  as  you 
could  over  the  original  road.  The  road  as 
It  goes  east  and  south  of  the  Petty  land  is 
pretty  rough  and  considerable  stomps.  The 
road  east  of  the  Petty  farm  is  rougher  than 
the  old  road.  I  do  not  think  as  good  a  road 
can  be  made  east  of  the  Petty  farm  as  the 
road  across  that  farm." 

We  see  nothing  in  the  complaint  that  is 
not  applicable  to  the  general  public  as  trav- 
elers over  the  same  road.  Not  only  does  It 
not  appear  that  plaintiff's  property  or  the 
use  of  it  was  depreciated  in  value  by  the 
alteration  but  it  appears  affirmatively  that 
plaintiff's  grantor  who  conveyed  the  land  to 
him  in  1910  was  one  of  the  petitioners  for 
the  alteration. 

We  see  no  escape  from  the  conclusion  that 
the  plaintiff  has  failed  to  prove  special  In- 
jury such  as  to  entitle  him  to  maintain  the 
the  action.  The  petition  must  therefore  be 
dismissed  for  that  reason.  This  conclusion 
renders  it  Inappropriate  for  us  to  consider 
the  question  of  the  validity  of  the  action  of 
the  board  of  supervisors  establishing  the 
alteration.  The  decree  of  the  trial  court 
must  be  reversed,  and  the  petition  of  the 
plaintiff  dismissed. 

Reversed. 

WEAVER,  C.  J.,  and  DEEMER,  GATNOB, 
and  WITHROW,   JX,  concurring. 


KNUDSON  V.  BOARD  OF  SUP'RS  OF  HAM- 

n/rON  COUNTT  et  aL 

(Supreme  Conrt  of  Iowa.    Not.  13,  1913.) 

1.  Dbains  (§  40*)— Construction  of  Dkaib- 
AOK  Ditch  —  Pbescmption  and  Buboen  or 
Pboof. 

Where  plaintiff  owning  land  within  a  dniit- 
age  district  was  notified  of  a  proposed  change 
of  the  ditch,  filed  his  claim  for  damages,  pro- 
posed a  settlemeot  which  was  accepted  by  the 
board  of  superviaors  and  received  his  money 
therefor,  and  receipted  in  full  for  all  his  dam- 
ages, there  was  a  presumption  that  the  ditch 
was  established  according  to  the  revised  plans, 
that  it  was  not  located  at  a  different  place  and 
was  not  a  different  ditch  from  the  one  propos- 
ed when  the  change  of  location  was  made,  and 
the  burden  of  showing  the  contrary  was  on  the 
plaintiff  suing  to  enjoin  its  construction  on 
those  grounds. 

[Ed.    Note.— For    other    cases,    see    Drains, 
Cent  Dig.  {  69;   Dec.  Dig.  §  40.*] 

2.  Dbains   ({  40*)— Restbainino    Cohstbuc- 

TION. 

A  landowner  cannot  enjoin  the  constmc- 
tion  of  a  drainage  ditch  as  not  located  in  ac- 
cordance with  the  final  plan,  where  he  accept- 
ed and  retained,  without  objection,  the  amount 
of   damages    awarded  with   foil  knowledge   of 


•For  other  cases  sae  same  topic  and  section  NUMBER  Ld  Deo.  Dig.  ft  Am. 


"^i 


-Mo.  Series  *  Rep'r  Indexes 


low«) 


KNUDSON  ▼.  BOARD  OF  SUP'BS 


just  how  much  of  his  land  woold  in  (act  be 
taken  tor  the  ditch. 

[Ed.  Note.— For  other  cases,  see  Drains, 
Cent  Dig.  f  59;   Dec  Dig.  J  40. •] 

Appeal  from  District  Court,  Hamilton 
County;    Robert  M.  Wright,  Judge. 

Suit  In  equity  to  enjoin  defendants  from 
constructing  a  drainage  ditch  over  plaintiff's 
land  and  for  other  equitable  relief.  On  the 
issues  Joined  the  case  was  tried  to  the 
court  resulting  in  a  decree  dismissing  plain- 
tiff's petition,  and  he  appeals.    AflBrmed. 

Wesley  Martin,  of  Webster  City,  for  appel- 
lant J.  M.  Blake  and  D.  C.  Chase,  both  of 
Webster  City,  for  appellees. 

DEEMED  J.  October  9,  1906,  certain 
landowners  petitioned  the  board  of  super- 
visors of  Hamilton  county  for  the  establish- 
ment of  a  drainage  district  in  said  county, 
which,  was  afterward  known  as  Mud  Lake 
district  No.  71.  As  a  part  of  the  petition  was 
the  following:  "Said  ditdi  or  ditches  are 
described  and  located  by  the  accompanying 
plat  or  description  shown  and  set  forth  here- 
in. But  the  engineer  in  charge  may  deviate 
from  such  description  and  plat  in  so  far  as 
such  deviation,  in  his  Judgment,  may  be  nec- 
essary in  order  to  make  the  improvement 
practicable."  Pursuant  thereto  an  engineer 
was  appointed  who  made  a  report  favoring 
the  establishment  of  the  same,  which  was  ac- 
companied by  a  plat  and  profile.  Plaintiff's 
land  was  within  the  proposed  district,  and, 
according  to  the  original  plat  and  profile,  a 
ditch  was  to  be  constructed  on  the  east  side 
of  a  road  which  was  one  of  the  boundaries 
of  plaintiff's  land  between  sections  27  and  28. 

Plaintiff  filed  a  claim  for  damages  In  the 
sum  of  $1,200,  and  the  commissioners  ap- 
pointed to  assess  the  damages  allowed  him 
the  sum  of  $850  thereon.  Thereafter  the 
board  made  an  order  establishing  the  district, 
but  as  a  part  thereof  made  the  following 
change:  "  •  •  •  Wherefore  the  prayer  of 
the  petitioners  ia  granted  and  said  drainage 
district  is  hereby  established  as  per  plat  and 
profile  returned  by  the  engineer  making  the 
preliminary  survey,  and  the  ditches  are  lo- 
cated as  shown  on  the  plat,  except  that  the 
part  of  the  ditch  running  north  and  south 
between  sections  27  and  28  on  the  east  side 
of  the  highway  shall  be  located  on  the  west 
side  of  such  highway,  and  the  Koop  branch 
shall  be  changed  and  located  along  the  natu- 
ral, waterway,  and  such  drainage  district 
shall  be  known  as  the  Mud  Lake  drainage 
district  No.  71."  Damages  were  allowed 
plaintiff  in  the  sum  recommended  by  the 
couimissioners,  to  wit,  $850.  The  board  also 
made  the  following  as  a  part  of  the  order: 
"Moved  and  seconded  that  the  auditor  be  in- 
structed to  give  Gilbert  Knudson  and  D.  B. 
&  L.  B.  Jewell  notice  of  the  change  made  in 
the  location  of  the  ditch  to  the  west  side  of 
the  highway  on  his  land  in  section  28,  Lyon 


township,  Hamilton  county,  Iowa,  and  their 
damages  allowed  as  follows:  Knudson,  |270; 
D.  B.  &  L.  B.  JeweU,  $250."  And  these  ad- 
ditional damages  were  allowed  and  assessed 
as  a  part  of  the  expense.  The  auditor  gave 
notice  to  the  plaintiff  and  the  other  parties 
named  and  in  the  notice  stated:  "•  •  • 
at  which  time  the  board  established  the  Mud 
Lake  district,  also  changed  the  location  of 
the  ditch  between  sections  27  and  28,  Lyon 
township,  so  as  to  run  the  ditch  on  the  west 
side  of  lilghway  Instead  of  the  east  side  of 
highway.  And  on  account  of  said  change  the 
board  have  allowed  you  damages  as  follows: 
Gilbert  Knudson,  east  side  of  section  28, 
$270;  D.  B.  &  L.  B.  Jewell,  east  side  of  sec- 
tion 28,  $250."  Pursuant  to  thto  notice, 
plaintiff  filed  the  following  claim  for  addi- 
tional damages:  "Tbe  undersigned  claims  to 
be  the  owner  of  the  B.  %  of  the  N.  E.  %, 
section  28,  township  87,  range  24,  which 
drainage  district  has  been  petitioned  for  by 
H.  Ferbltz  and  others,  and  you  are  hereby 
notified  that,  In  the  event  of  said  drainage 
district  being  established,  I  claim  damages 
in  the  sum  of  $700.** 

A  settlement  was  talked  of  and  plaintiff 
presented  tbe  following  proposition  to  the 
board:  "To  the  Honorable  Board  of  Super- 
visors of  Hamilton  County,  Iowa:  Comes 
now  Gilbert  Knudson,  the  owner  of  the  land 
on  the  west  side  of  the  highway  running 
north  and  south  between  sections  27  and  28, 
Lyon  townsliip,  within  the  Mud  Lake  drain- 
age district,  and  hereby  accepts  the  sum  of 
$550  Uen  of  $270  allowed,  in  full  for  all 
claims  for  damages  for  the  location  of  tbe 
ditch  on  the  west  side  of  said  highway  on 
his  said  premises;  and  he  especially  waives 
all  questions  of  his  rights  as  to  the  location 
of  said  ditch,  and  the  question  of  time  and 
notice."  Pursuant  to  this  the  board  made 
the  following  record:  "J.  B.  Bumstedt,  at- 
torney for  Gilbert  Knudson,  appeared  before 
the  board  and  objected  to  the  damages  al- 
lowed to  said  Knudson  on  April  1,  1909,  in 
the  Mud  Lake  drainage  district  No.  71,  and 
by  way  of  compromise  the  board  accepted  the 
proposition  presented  by  said  J.  E.  Bum- 
stedt, the  same  being  placed  on  file.  The. 
board  adjourned  for  further  action." 

Plaintiff  served  notice  of  appeal  to  the  dis- 
trict court  from  some  of  the  orders  of  the 
board,  the  notice  being  served  on  July  25, 
1910,  but  nothing  seems  to  have  been  done 
with  this  appeal  On  March'  11,  1911,  the 
county  auditor  Issued  to  plaintiff  a  warrant 
for  the  sum  of  $1,400  in  full  of  all  damages 
due  to  the  establishment  of  the  district,  and 
plaintiff  received  and  cashed  the  same  on 
October  5,  1911;  be,  without  returning  any 
of  the  money  received,  commenced  this  ac- 
tion to  restrain  the  board  and  the  contrac- 
tors from  cutting  the  ditch  across  his  land 
which  was  on  tbe  west  side  of  the  highway 
hitherto  mentioned. 
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Whilst  the  plat  and  profile  of  the  district 
seem  to  have  been  Introduced  in  evidence, 
they  are  not  reproduced  in  the  record,  and  all 
we  know  about  them  is  what  Is  testified  to 
by  the  witnesses.  There  is  no  dispute  in  the 
record  as  to  the  facts  so  far  narrated,  but 
plaintiff  claims  that,  in  carrying  out  the  re- 
vised plans,  the  board  and  the  construction 
company  did  not  locate  the  ditch  according 
to  the  plans,  placing  it  upon  his  land  farther 
than  was  intended ;  and  that  they  also  took 
more  land  for  the  ditch  than  was  conton- 
plated  by  any  of  the  plans;  and  as  alterna- 
tive relief  he  asked  for  additional  damages 
because  of  the  taking  of  more  land  than  was 
contemplated,  and  he  averred  that  he  was 
and  is  ready,  able,  and  willing  to  do  equity 
In  the  case.  It  is  apparent  from  the  record, 
so  far  quoted,  that  the  issue  presented  by 
plaintiff  Is  a  narrow  one.  He  admits  an  en- 
larged allowance  by  reason  of  a  change  in 
the  location  of  the  ditch  and  the  settlement 
set  out;  bat  he  claims  that  the  defendants 
ultimately  changed  the  location  of  the  ditch 
from  its  proposed  location  according  to  the 
revised  plans  and  took  more  of  plaintiff's 
land  than  was  contemplated.  Defendants 
Insist  that  even  if  these  things  were  estab- 
lished, the  truth  of  which  it  denies,  plaln- 
tifTs  remedy,  if  he  had  any,  was  by  appeal, 
and  further  pleads  that  plaintiff  was  fully 
advised  as  to  the  location  of  the  ditch  and 
the  amount  of  land  taken  when  the  ap- 
praisers came  to  assess  bis  damages  by  rea- 
son of  the  relocation  of  the  ditch;  that  not- 
withstanding this  he  made  the  settlement, 
did  not  appeal,  and  deferred  any  action  un- 
til be  commenced  this  suit;  and  that,  by 
reason  of  these  facts,  he  is  estopped  from 
maintaining  his  present  suit  By  reason  of 
the  absence  of  the  plats,  profiles,  field  notes, 
etc.,  of  the  surveyor  showing  the  original 
location  of  the  ditch  and  its  exact  location 
when  changed  over  upon  plaintiff's  land,  we 
have  had  some  difficulty  in  arriving  at  the 
exact  facts  with  reference  to  these  matters 
Both  sides  rely  ai>on  oral  testimony  which 
Is  more  or  less  indefinite  and  unsatisfactory. 

[1]  But  it  is  clear  from  the  record,  so  far 
considered,  that  presumptively,  at  least, 
plaintiff  has  no  case,  for  he  was  notified  of 
the  proposed  change  of  the  ditch,  filed  his 
claims  for  damages,  proposed  a  settlement 
which  was  accepted  by  the  board,  and  re- 
ceived his  money  not  only  for  damage  caus- 
ed by  the  original  location  but  by  reason  of 
the  change  and  receipted  in  full  for  all  his 
damages.  The  burden  Is  upon  him  to  show 
that  the  ditch  was  not  established  or  dug  ac- 
cording to  the  revised  plana  but  that  It  was 
located  at  a  different  place  and  was  a  dif- 
ferent ditch  from  the  one  proposed  when  the 
change  of  location  was  made.  Upon  this 
proposition  we  think  he  has  failed. 

[2]  Moreover,  plaintiff  still  retains  the  mon- 
ey which  was  paid  him  In  settlement  of 
the  matter  and  has  never  offered  to  refund 
the  same,  save  as  such  offer  may  be  Inferred 


from  his  Indefinite  offer  to  do  equity.  Again 
it  appears  from  plaintiff's  own  testlmonv 
that  he  knew  of  the  proposed  change,  as 
finally  made,  when  the  appraisers  went  over 
the  land  for  the  purpose  of  assessing  dam- 
ages, and  he  did  not  appeal  or  do  anythln; 
else  by  way  of  protest  but  received  the 
money  which  was  agreed  to  upon  settle- 
ment without  complaint  Again  bis  testi- 
mony as  to  the  additional  amount  of  land 
taken  Is  very  indefinite.  We  quote  the  fol- 
lowing from  the  record  as  bearing  upon  tbeat 
propositions:  •«•  •  •  i  should  say  the 
second  lot  of  stakes  that  I  noticed  was  some 
further  in  than  the  others,  was  more  thsa 
weeks  before  they  commencied  digging  on  my 
land ;  when  the  ditch  was  dug  that  brought 
the  dirt  up  to  the  fence  and  where  there  was 
deep  digging  a  little  over.  •  •  •  I  don't 
remember  that  any  member  of  the  board  told 
me  after  I  received  the  $550  for  the  location 
on  the  west  side  of  the  highway  on  my  land 
that  I  was  to  have  the  dirt  put  into  the  high- 
way. I  wouldn't  say  any  of  them  said  so. 
The  way  the  ditch  was  to  be,  according  to 
the  first  stakes,  as  I  supposed,  was  85  to  90 
feet  on  my  land ;  the  way  I  figured  it  in  the 
first  place.  I  received  for  this  $550  damage. 
It  was  finally  settled  by  the  extra  damages. 
Q.  As  I  understand  it,  your  only  claim  for 
damages  now  in  this  case  Is  the  fact  that 
more  land  was  taken  than  would  have  beeo 
taken  if  the  ditch  had  been  constructed 
where  the  original  stakes  were?  A.  Tes. 
Q.  When  did  you  first  ascertain  that  this 
wasn't  grolng  to  be  exactly  where  you  thought 
it  would  be?  A.  When  the  fellows  was  down 
there  allowing  damages  was  when  I  first 
caught  on  to  it  The  first  thing  that  started 
my  suspicion  was  of  that  thing  there,  was 
when  them  damage  fellows  was  down  there. 
*  *  *  I  had  heard  they  had  done  the 
same  thing  they  did  on  my  land  further 
north,  I  commenced  to  get  suspicious  and  I 
have  been  suspicions  ever  since  I  discovered 
that  they  were  running  this  way  on  the 
people  north  of  me,  a  month,  perhaps,  before 
they  struck  my  land.  Q.  Now  when  do  you 
say  this  new  location  was  first  discovered  by 
you?  A.  Well,  I  commenced  to  suspect  when 
those  damage  fellows  were  down  there,  and 
then  afterwards  when  I  heard  what  they 
had  done.  Mr.  Bumstedt  was  authorized  by 
me  to  make  the  agreement  I  received  in  all 
$1,400  damages.  *  *  *  Q.  Have  yon  fig- 
ured out  how  much  land  this  ditch  takes  as 
it  is  actually  constructed  from  your  land 
along  the  north  and  south  road  there?  A. 
No.  Q.  Can  yon  give  an  idea  of  how  much 
land  it  actually  takes?  A.  Why,  I  wouldn't 
be  able  to  hit  it  very  dose,  because  it  is  so 
much  wider  at  places  than  it  is  at  others, 
that  I  wouldn't  be  able  to  say  close  enou^ 
to  make  a  guess.  Q.  Now  yon  received  for 
that  land  taken  the  sum  of  $550,  didn't  yoo? 
A.  Yes.  Q.  You  have  never  tendered  it 
back?  A.  No,  I  have  it  I  know  what  yon 
meaiL     Q.  You  are  aatisfled  with  tlie  bar- 
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gain ;  in  other  words,  yon  got  tbe  money  and 
yon  kept  It,  didn't  yon?  A.  Well,  It  was  for 
the  diange  on  the  west  side  of  the  road. 
Q.  Yes?  A.  But  not  as  far  as  It  Is.  Q.  Now, 
at  that  time  you  waived  all  question  as  to 
the  location  of  the  ditch,  did  yon  not?  A. 
My  attorney  will  explain  the  meaning  of 
that  agreement  I  mean,  my  attorney  at 
that  time.  Q.  Was  this  agreement  authoriz- 
ed by  you  or  not?   A.  Yes,  I  authorized  him." 

Another  significant  fact  is  the  record  dis- 
closes that  plalntUT  had  his  fence  over  upon 
the  highway  10  to  13  feet  from  the  true  line, 
and  the  dirt  from  the  ditch  and  the  spoil 
bank  was  as  a  rule  placed  as  close  to  the 
highway  line  as  possible.  Plalatifr  claims 
that  all  the  dirt  was  to  be  thrown  into  the 
highway,  and  that,  as  the  defendants  did  not 
do  this,  it  placed  the  ditch  farther  over  up- 
on his  land  than  was  intended.  But  the  tes- 
timony does  not  sustain  this  contention. 

On  the  whole  record,  we  are  convinced  that 
the  decree  of  the  trial  court  is  correct,  and 
it  is  atUrmed. 

WEAVER,  0.  J.,  and  GAYNOB  and 
WITHROW,  JJ.,  concurring. 


HILL  DRAINAGE  DIST.  NO.  116  et  al.  t. 
BOARD  OF  SUP'RS  OF  HAMIL- 
TON COUNTY  et  aL 
(Sapieme    Court   of   Iowa.  •  Nov.    17,    1813.) 

1.  Dbaiks  (I  82*)— Dbairaob  Assessmknts— 
Bbduction. 

In  a  proceedinpr  for  the  reduction  of  drain- 
age assessments,  evidence  Keld  sufficient  to  war- 
rant the  action  of  the  court  in  reducing  them. 
[Ed.  Note.— For  other  cases,  see  Drains,  Gent. 
Dig.  g  217;  Dec.  Dig.  {  82.»] 

2.  Dbains  (i  82*)— Notice  of  Appbai/— Sum- 

CIBNCT. 

Notice  of  an  appeal  from  drainage  assess- 
ments of  the  board  of  supervisors,  which  con- 
tained the  title  of  the  case,  and  notified  the 
board  and  the  connty  auditor  that  the  appel- 
lants had  appealed  from  the  award  of  benefit  as- 
sessments, whereby  they  were  assessed  the  sum 
of  $1,473.15,  is  sufficient,  even  though  there 
were  two  appellants,  and  they  owned  several 
tracts  of  land  which  were  separately  assessed: 
the  sum  given  in  the  notice  being  the  total  of 
the  assessments. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  I  217;    Dec.  Dig.  §  82.*] 

Appeal  from  District  Court  Hamilton 
Connty ;  O.  E.  Albrook,  Judge. 

The  board  of  supervisors  made  an  assess- 
ment of  benefits  to  the  lands  of  James  I. 
and  L.  Hill,  and  the  landowners  appealed  to 
tbe  district  court  Upon  a  trial  in  that  court 
tbe  assessments  were  reduced,  and  the  assess- 
ment on  the  land  of  James  I.  Hill,  individual- 
ly, of  $347.66  was  reduced  to  $200,  and  the 
assessments  upon  two  tracts  owned  by  James 
I.  and  Leonard  HUl  of  $1,000  and  $124.95, 
resfpectlvely,  were  reduced  by  making  the 
former  assessment  $600,  and  leaving  the  oth- 
er as  fixed  by  the  board.  The  board  of  su- 
pervisors appeal.    Afilrmed. 


J.  M.  Blake  and  D.  C.  Chase,  both  of  Web- 
ster City,  for  appellants.  J.  L.  Kamrar  and  A. 
N.  Boeye,  both  of  Webster  (My,  for  appellees. 

DEEMEB,  J.  [1]  The  only  questions  in 
the  case  are  of  fact  The  Issues  tendered  by 
the  landowners  before  the  board  and  in  the 
district  court  were  that  the  "•••  as- 
sessments against  tbe  lands  of  the  appellees 
were  unjust  in  and  of  themselves,  and  In- 
equitable, because  they  were  larger  than  were 
other  assessments  In  the  same  district  against 
other  tracts  similarly  situated,  and  because 
the  lands  of  the  appellees  were  made  to 
bear,  by  the  assessments  proposed,  more  than 
their  just  and  proportionate  share  of  the  cost 
of  the  Improvement" 

There  are  three  40-acre  tracts  of  land  in- 
volved. They  lie  in  a  tier  north  and  south. 
The  assessment  on  the  southernmost  one  was 
not  disturbed,  and  no  questions  are  made 
on  this  appeal  regarding  that  assessment 
In  the  trial  below,  plaintiffs  Introduced  four 
witnesses  who  gave  their  opinions  as  to  the 
amount  the  several  tracts  should  be  assessed 
and  their  reasons  therefor.  Two  of  these 
witnesses  were  drainage  engineers,  another 
was  a  tenant  living  on  tbe  land,  and  the 
fourth  was  one  of  tbe  owners.  Defendants 
used  the  original  drainage  engineer,  who  was 
one  of  the  commissioners,  to  assess  benefits 
and  three  landowners  in  the  district  Plain- 
tiffs' witnesses  testified  substantially  to  the 
effect  that  the  north  40  received  but  little, 
if  any,  benefit  and  that  the  middle  40  was 
assessed  much  too  high;  one  of  them  saying 
it  should  not  have  been  assessed  for  more 
than  $400,  and  the  other  said  for  not  more 
than  $600.  The  reasons  for  their  opinions 
were  practically  the  same,  and  the  testimony 
fairly  shows,  we  think,  that  while  a  3&-lnch 
tile  runs  through  all  the  40's,  emptying  into 
an  open  ditch  just  south  of  the  south  40,  this 
drain  had  to  be  placed  so  near  the  surface 
that  the  lands  which  were  low  and  fiat  could 
not  be  tiled  into  this  large  tUe,  and'  that  the 
only  benefit  it  would  be  would  be  to  a  rod  or 
so  of  the  land  on  either  side  of  the  main  tile. 
It  is  practically  agreed  that  the  middle  40 
was  flat  covered  with  mshes  and  weeds,  and 
with  moss '  about  12  Inches  deep,  and  that 
the  main  tile  was  at  no  place  lower  than  8 
Inches  below  the  moss,  and  at  some  places  a 
little  above  the  bottom  of  the  mos&  It  had 
been  laid  in  this  manner  because  of  the  shal- 
lowness of  tbe  open  ditch  into  which  it  en- 
tered. The  tenant  of  the  land  testified  that 
as  a  matter  of  fact  the  tile  drained  but  little, 
if  any,  of  the  land,  and  it  Is  agreed  that  save 
as  indicated,  it  did  not  take  the  surface  water 
off  the  land.  The  engineer  in  charge  of  the 
work  testified  that  by  tiling  into  the  open 
ditch  practically  all  of  the  middle  40  could  be 
drained;  but  he  admitted  that  it  could  not 
all  be  so  drained,  and  that  it  could  not  be 
drained  out  through  the  large  tile,  but  that 
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as  the  large  tUe  wonid  take  cate  of  most  of 
the  surface  water  which  theretofore  came 
down  upon  it,  he  thought  most  of  the  land 
could  be  farmed,  provided  plalntlffs  drained 
Into  the  open  ditch  instead  of  Into  the  tile 

On  the  other  hand,  plalntlRTs'  engineer, 
while  admitting  that  the  tile  wonld  take  up 
considerable  of  the  surface  water,  which 
formerly  came  upon  It  from  the  north,  would 
not  take  care  of  heavy  floods,  and  that,  as 
the  only  way  plaintiffs  could  drain  their 
lands  would  be  into  the  open  ditch  which  was 
already  there  when  this  improvement  was 
made.  Its  only  benefits  trere  as  above  stated. 
Comparisons  were  also  made  by  several  wit- 
nesses of  the  assessments  complained  of  with 
that  against  other  lands,  and  as  usual  these 
witnesses  differed.  At  best,  these  assessments 
are  a  matter  of  approximation,  and  the  trial 
court  is  so  much  better  able  than  we  are 
to  determine  the  very  right  of  the  matter, 
because  of  hearing  and  seeing  the  witnesses, 
and  his  opportunity  to  know  the  character 
and  lay  of  the  land,  and  to  make  proper  ap- 
portionment of  the  assessments  of  benefits. 
We  do  not,  as  a  rule,  interfere,  particularly 
where  the  testimony,  as  here.  Is  confilctlng, 
and  the  witnesses  disagree.  There  Is  nothing 
in  the  case  which  leads  us  to  believe  that 
the  trial  court  erred,  either  in  the  basis 
adopted  for  the  assessments,  or  In  applying 
the  testimony  with  reference  thereto. 

[2J  II.  Defendants'  motion  to  dismiss  the 
case  because  plaintiffs  did  not  properly  ap- 
peal from  the  board  to  the  district  court  is 
overruled.  The  notice  of  appeal  was  as  fol- 
lows: "[Title  of  Case.]  To  the  Above-Named 
Defendants,  and  A.  3.  Peterson,  Co.  Auditor: 
Tou  and  each  of  you  are  hereby  notified  that 
James  I.  Hill  and  L.  Hill  have  appealed  to 
the  district  court  of  Hamilton  county,  Iowa, 
from  the  award  of  benefit  assessments  In  the 
above-entitled  matter,  and  from  the  findings, 
proceedings,  and  orders  of  the  board  of  su- 
pervisors of  Hamilton  county,  Iowa,  in  refer- 
ence thereto,  and  esi)eclally  from  the  order 
of  the  board  of  supervisors  made  and  entered 
on  the  4th  day  of  January,  1912,  wherein  and 
whereby  the  said  board  of  supervisors  c(m1' 
firmed  the  award  of  the  benefit  assessors, 
and  assessed  the  appellants  the'  sum  of  $1,- 
473.15  as  benefits  In  said  matter,  and  you 
and  each  of  you  are  hereby  further  notified 
that  this  appeal  will  come  on  for  hearing 
and  final  determination  at  the  February,  1912, 
term  of  the  district  court  of  Hamilton  coun- 
ty, Iowa,  which  said  term  of  court  will  be 
begun  and  holden  at  the  courthouse  in  Web- 
ster City,  Hamilton  county,  Iowa,  on  the  19tb 
day  of  February,  1912.  Of  which  yon  will 
take  due  notice,  and  govern  yourselves  ac- 
cordingly." 

The  total  of  the  assessments  was  the 
amount  stated  in  this  notice,  and  we  do  not 
think  that  either  separate  notices  should 
have  been  given  as  to  each  assessment,  or 


that  the  assessment  on  each  40-acre  tract 
should  have  been  spedflcally  set  out.  The 
plalntlffs  had  filed  proper  objections  and 
exceptions  before  the  board  as  to  the  assess- 
ments against  eadi  40-acre  tract,  and  the 
board  made  an  assessment  against  each  40 
In  one  order  after  hearing  plaintiffs'  objec- 
tions to'  the  several  assessments.  The  total 
of  these  was  properly  given  in  the  notice  of 
aK>eal,  and  the  appeal  was  from  the  one 
order.  The  notice  was,  as  we  think,  suffi- 
ciently definite  and  certain  to  identify  the 
order  and  assessments  appealed  from. 
The  decree  must  be  and  It  is  affirmed. 

WEAVER,  0.  J.,  and  OATNOB  And  WITH- 
ROW,  JJ.,  concurring. 


FLATTER  r.  MINNEAPOLIS  &  ST.  L. 
B.  CO. 

(Supreme  Court  of  Iowa.    Nov.  14,  1913.) 

1.  Railboaos  (I  348*)— Cbossins  Acciobnts 
— SuFFicrENcy  OF  Bvidenck.    .     ( 

In  an  action  for  the  death  of  a  person 
struck  by  a  railroad  train  at  a  crossing,  eri- 
dence  of  the  excessive  rate  of  speed  of  the 
train  held  to  support  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Railroad*, 
Cent.  Dig.  H  113»-1150:  Dea  Dig.  |  34a*] 

2.  Rausoaob  (f  350*)— CBOsaiiro  Aocidests 

— QxnSTIONS  FOB  Jdbt. 

In  an  action  for  the  death  of  a  person 
struck  by  a  railroad  train  at  a  crossing,  testi- 
mony as  to  the  failure  to  ring  the  bell  aiui 
sound  the  whistle,  and  that  the  headlight  vas 
not  burning,  though  negative  in  character,  was 
sufficient  to  take  the  case  to  the  jury,  notwith- 
standing positive  testimony  to  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  S§  1162-1192;   Dec.  Dig.  |  350.*] 

8.  Nboligence  ({  132*)  —  Cause  —  CRoasnro 

Accidents— EviDKNCB. 

In  an  action  for  the  death  of  a  peraon 
struck  by  a  railroad  train  at  a  crossing,  where 
there  are  no  eyewitnesses,  testimony  as  to  the 
habits  and  custom  of  deceased  aa  to  using  care 
and  caution  at  crossings  is  admissible  to  aid 
the  presumption  of  self-preservation. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  ft  257-266 ;   Dec.  Dig.  {  132-*J 

4.  Death  (§  68*)— Cbobsino  Accidents— Pbi- 

8UMPTI0N     OF     SELF-PbESEBTATION. 

The  presumption  of  care  on  the  part  of 
a  person  lolled  by  a  railroad  train  arising  from 
the  instinct  of  self-preservation  does  not  ap- 
ply where  there  are  eyewitnesses  of  the  entire 
transaction,  nor  where  the  physical  facts  and 
uncontradicted  drcnmstances  show  that  decea»- 
ed  could  not  have  exercised  the  required  care. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  »  75-78;    Dec  Dig.  |  68.*] 

5.  Death  (|  58*)  —  Crossino  AcctDENTS  — 
Presumption  of  Seu-Pbesebvation. 

Where  a  human  being  is  killed  by  an  ac- 
cident and  there  is  no  eyewitness,  the  law  in- 
dulges the  inference  that  the  instinct  of  self- 
preservation  and  the  love  of  life  was  such  at 
to  prompt  him  to  exercise  ordinary  care  for 
his  safe^;  but  tliis  is  not  conclusive,  and  is  to 
be  considered  by  the  jury  in  connection  wiib 
ail  the  evidence. 

[Ed.    Note.— For    other    cases,    see    Death, 
Cent  Dig.  S§  76-78;  Dec  Dig.  |  58.*] 
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6.  Dbath  a  68*)— Cbobsirg  Accidents— Ac- 
tions —  jPBESUltPTION  OF  SKLF-PBBSEBVA- 
TION. 

In  an  action  for  the  death  of  a  person 
struck  by  a  railroad  train  at  a  crossing,  if  wit- 
nesses who  testified  on  the  subject  by  reason 
of  the  darkness  or  their  distance  from  deceas- 
ed, or  for  any  other  reason,  could  not  observe 
deceased's  acta  and  conduct,  or  determine 
whether  or  not  he  looked  or  listened  for  an 
approaching  train,  the  jury  had  a  right  to  con- 
sider the  instinct  of  self-preservation  in  con- 
nection with  the  other  facts  and  circumstances 
in  evidence  in  determining  whether  or  not  de- 
ceased exercised  ordinary  care  for  his  safety. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  ii  75-78;    Dec  Dig.  i  58.»] 
r.  Evidence  (|  594*)  —  Weight  —  Uncontba- 

DiCTED  Testimony. 

The  jury  is  not  bound  to  accept  as  true 
the  testimony  of  a  witness  to  a  fact  or  state 
of  facts  though  uncontradicted  by  other  wit- 
nesses, but  may  consider  the  witness'  means 
ind  opportunity  of  knowledge,  the  reasonable- 
aess  of  his  testimony,  its  consistency  with  it- 
self, and  other  facts  and  circumstances  in 
evidence,  and  apply  to  it  the  test  of  credibil- 
ity. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dent  Dig.  (  2431;  Dec.  Dig.  §  594. •] 

i.  Bailboads  (f  351*)— Cbossino  Accidbkts 

—Questions  roB  Jubt. 

in  an  action  for  the  death  of  a  person 
struck  by  a  railroad  train  at  a  crossing,  evi- 
dence held  to  make  a  question  for  the  jury 
as  to  whether  deceased  was  observed  by  wit- 
nesses and  his  conduct  noticed  during  all  the 
:ime  be  was  within  the  danger  zone,  and  hence 
the  court  properly  charged  that,  if  such  was 
aot  the  case,  the  jury  might  consider  the  in- 
itinct  of  self-preservation  in  determining  wheth- 
er he  exercised  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dent.  Dig.  K  1193-1211,  1213-1216;  Dec  Dig. 
I  351.*] 

).  Railroads  (§  350*)— Cbossiro  Accidents 

— Questions  for  Jubt. 

The  negligence  of  a  person  struck  by  a 
:rain  at  a  crossing  is  ordinarily  for  the  jury, 
ind  it  is  only  in  plain  cases  that  the  court  is 
iustified  in  holding  him  negligent  as  a  matter 
>f   law. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
:ent.  Dig.  H  1152-1192;    Dec  Dig.  §  350.*] 

.0.  Railroads  (i  827*)— Cbossino  Accidents 

—Duty  to  Look  and  Listen. 

A  traveler  on  a  public  highway  approach- 
Dg  a  railroad  crossing  is  not  bound  to  look  or 
isten  at  any  particular  place,  nor  is  he  bound 
18  a  matter  of  law  to  look,  especially  where 
lis    view  is  obstructed  at  any   given   point 

[Ed.  Note. — For  other  cases,  see  Railroads, 
>nt.  Dig.  §}  1043-1056 ;   Dec  Dig.  {  327.*] 

1.  Ratlboads  (S  350*)— Cbossino  Accidents 

— Questions  fob  Juby. 

A  traveler  approaching  a  railroad  cross- 
ng  has  a  right  to  rely  on  the  railroad  operat- 
ng  its  trains  according  to  law  and  the  ordi- 
lanccs  of  the  city,  upon  a  burning  headlight 
i-hen  required,  on  the  ringing  of  the  bell,  and 
D  exceptional  cases  within  a  town,  especially 
rhere  the  crossing  is  dangerous,  upon  the 
'lowing  of  the  whistle  or  some  other  warning, 
nd,  if  be  does  so,  at  the  same  time  exercising 
he  ordinary  precautions  of  sight  and  hearing, 
ic  is  not  negligent  as  a  matter  of  law ;  hia  neg- 
iRence  being  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
>nt.  Dig.  H  1152-1192;   Dec.  Dig.  §  350.*] 

Appeal  from  District  Court,  Boone  Gonn- 
y;   C.  G.  Lee,  Judge. 


Action  at  law  to  recover  damages  for  the 
death  of  Guy  Platter,  who  was  killed  by  one 
of  defendant's  passenger  trains  at  a  crossing 
in  the  town  of  Ogden,  Iowa,  on  October  28, 
1910.  Defendant  denied  the  negligence  charg- 
ed, and  pleaded  contributory  negligence  on 
the  part  of  the  deceased.  Upon  the  Issues 
joined,  the  case  was  tried  to  a  Jury,  resulting 
in  a  verdict  and  Judgment  for  plaintiff  in  the 
sum  of  $6,000,  and  defendant  appeals.  Af- 
hrmed. 

W.  H.  Bremner  and  F.  M.  Minor,  both  of 
Minneapolis,  and  Stevens,  Fry  &  Stevens,  of 
Boone,  for  appellant  Frank  Porter,  of  Og- 
den, and  Goodykoontz  &  Mahoney,  of  Boone, 
for  appellee. 

DEEMER,  J.  While  many  grounds  of  neg- 
ligence were  charged,  the  case  went  to  the 
Jury  upon  the  following  specifications: 
"First  That  at  said  time  said  train  was 
operated  in  and  through  the  town  of  Ogden 
at  an  unusual,  unlawful,  and  excessive  rate 
of  speed.  Second.  That  the  said  train  ap- 
proached said  crossing  at  the  point  where 
decedent  was  struck  without  giving  proper 
warning  of  its  approach  by  ringing  a  bell  or 
blowing  a  whistle  or  otherwise.  Third.  That 
the  defendant  company  failed  and  neglected 
to  provide  any  means  of  warning  to  travel- 
ers approaching  said  crossing,  notwithstand- 
ing the  fact  that  the  view  of  defendant's 
track  northeast  from  said  crossing  was  par- 
tially obstrutted  by  buildings  and  trees. 
Fourth.  That  defendant  was  negligent  in  that 
the  headlight  of  the  engine  was  not  lighted, 
although  it  was  becoming  dark  at  said  time, 
and  travelers  and  especially  the  said  dece- 
dent had  no  means  of  seeing  the  said  ap- 
proaching train." 

The  points  relied  upon  for  a  reversal  re- 
late to  rulings  on  the  admission  of  testimo- 
ny, to  the  giving  of  certain  instructions,  and 
to  the  suflSciency  or  rather  the  tnsuflBdency 
of  the  testimony  to  sustain  the  verdict;  the 
latter  claim  being  based  upon  the  proposi- 
tion that  there  was  not  sufficient  testimony 
to  support  the  allegations  of  negligence,  and 
that  under  the  evidence  it  should  be  held  as  a 
matter  of  law  that  the  deceased  was  guilty 
of  contributory  negligence. 

[1]  At  the  time  of  his  death  deceased  was 
20  years  of  age.  He  was  a  farmer  and 
teamster  Uvlng  in  the  town  of  Ogden,  and 
when  returning  from  work  to  his  home  was 
struck  at  what  is  knovra  as  Third  street 
crossing  in  the  town  of  Ogden  by  a  passen- 
ger train  on  defendant's  road  and  almost 
Instantly  killed.  The  accident  occurred  at 
about  6 :15  o'clock  p.  m.  Deceased  was  pro- 
ceeding in  a  southerly  direction  to  a  bam 
where  be  kept  his  team,  which  was  on  Third 
street  and  about  half  a  block  south  of  the 
railway  crossing.  He  was  driving  a  gentle 
team,  and  when  last  seen  was  standing  up 
In  his  wagon,  facing  in  a  northwesterly  direc- 
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tlon,  and  driving  his  team  at  a  slow  trot 
When  he  reached  the  crossing  he  was  struck 
by  an  engine  drawing  a  passenger  train  on 
defendant's  road,  which  train  was  running 
in  a  southwesterly  direction,  and  at  what  Is 
claimed  was  an  unusual  and  excessive  rate 
of  speed,  which  rate  was  prohibited  by  an 
ordinance  of  the  town.  The  Impact  killed 
one  of  the  horses,  broke  up  the  wagon,  and 
Inflicted  the  injuries  which  caused  the  death 


of  the  deceased.  Third  street  runs  almost 
due  north  and  sooth,  and  the  defendant's 
railway  crosses  it  obliquely,  numlng  in  a 
southwesterly  direction,  upon  approximately 
a  S  per  cent  curve  for  a  distance  of  about 
two  blocks.  The  attached  plat  shows  the 
nature  of  the  crossing  and  also  the  obstroc- 
tlons  to  a  view  of  a  train  running  south- 
westerly by  one  traveling  south  upon  Third 
street 
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The  train  which  struck  the  deceased  was 
45  minutes  late,  and  plaintiff  introduced 
testimony  to  show  that  it  was  running  at 
from  20  to  35  miles  per  hour  when  the  col- 
lision occurred.  There  was  an  ordinance  of 
the  town  fixing  the  rate  of  speed  through 
the  town  at  10  miles  per  hour.  Plaintiff  also 
introduced  testimony  showing  that  there  was 
no  gong  or  other  crossing  signal  at  the 
crossing  save  the  nsual  highway  crossing 
sign,  and  further  produced  witnesses  who  tes- 
tified in  effect  that  no  whistle  was  blown 
for  the  crossing,  and  that  the  bell  was  not 
rung,  and  testimony  was  also  adduced  tend- 
ing to  show  that  the  headlight  of  the  engine 
was  not  burning. 

The  night  was  dark,  and  the  wind  was 
blowing  from  the  north.  The  engine  and 
train  ran  from  SOO  to  550  feet  after  the  col- 
lision, and  there  was  testimony  to  the  effect 
that,  if  the  train  had  been  running  at  10 
miles  per  hour,  it  could  have  been  stopped  by 
the  application  of  the  emergency  brake  with- 
in from  40  to  75  feet  As  a  matter  of  fact,  it 
ran  the  distance  before  stated  after  it  Is 
claimed  the  emergency  brake  was  applied. 

[2]  I.  Upon  the  question  of  defendant's 
-negligence  in  the  respects  stated  in  the  siicci- 
tications  of  negligence  submitted  to  the  Jury, 
we  think  there  was  sufficient  testimony  to 
justify  the  yerdict  The  excessive  rate  of 
speed  is  quite  condusively  shown  by  the  phys- 
ical facts,  and,  while  the  testimony  as  to 
failure  to  ring  the  bell  and  sound  the  whistle, 
and  to  the  fact  that  the  headlight  was  not 
burning,  was  negative  in  character,  there 
was  enough  to  take  the  case  to  a  Jury  even 
in  the  face  of  positive  testimony  to  the  con- 
trary. Mackerall  v.  Railroad  Co.,  Ill  Iowa, 
.547,  82  N.  W.  975 ;  Morgan  v.  Kaflroad,  151 
Iowa,  212, 130  N.  W.  1058.  It  is  agreed  that 
there  was  no  other  warning  signal  of  ap- 
proaching trains  at  this  crossing  than  the 
iiRual  highway  crossing  sign. 

The  trial  court  did  not  err  in  submitting 
the  issue  of  defendant's  negligence  to  the 
Jury,  or  in  refusing  to  grant  a  new  trial  be- 
cause of  the  insufficiency  of  the  testimony. 

[3]  II.  The  question  of  deceased's  contrib- 
utory negligence,  as  submitted  in  the  ar- 
gument for  appellant,  involves  all  the  other 
propositions  in  the  case.  The  first  point  here 
is  that  the  court  erred  in  receiving  teslimony 
as  to  the  habits  and  custom  of  the  deceased 
in  the  matter  of  using  care  and  caution  at 
railway  crossings.  The  correctness  of  this 
raling  as  well  as  the  alleged  errors  iu  some 
of  the  instructions  given  depend  upon  one 
fundamental  proposition:  Were  there  any 
eyewitnesses  of  the  transaction?  In  Freder- 
ickson  v.  Railroad  Co.,  135  N.  W.  12,  this 
court  said: 

"A  son  of  the  deceased  testified  that  he 
had  ridden  with  his  father  over  the  crossing 
in  question  some  20  times  or  more  during 
the  five  years  immediately  preceding  the  ac- 
cident, that  he  knrw  his  father's  babit  and 
custom  abont  looking  and  listening  for  trains, 


and  that  he  was  in  the  habit  of  stopping  and 
looking  and  listening.  Proper  objection  was 
made  to  this  testimony,  and  appellant  now 
contends  that  if  was  error  to  receive  it,  be- 
cause the  habits  and  usual  conduct  as  to  a 
particular  act  are  not  admissible  on  the  ques- 
tion of  contributory  negligence,  and  because 
the  witness  bad  not  shown  sufficient  famil- 
iarity with  the  habits  of  the  deceased.  The 
deceased  was  alone  at  the  time  he  was  kill- 
ed, and,  so  far  as  the  record  discloses,  no 
one  witnessed  the  accident  In  such  cases 
the  presumption  obtains  that  the  deceased 
was  exercising  due  care  in  approaching  the 
crossing.  This  presumption  is  not  conclu- 
sive, but  is  to  be  considered  with  other  evi- 
dence. In  Dalton  v.  Railroad  Co.,  114  Iowa, 
259,  86  N.  W.  272,  and  in  Gray  v.  Railway 
Co.,  143  Iowa,  268,  121  N.  W.  1097,  we  Inti- 
mated that  cases  might  arise  where  it  would 
be  competent  to  show  the  general  habit  and 
conduct  in  such  cases  as  bearing  indirectly 
upon  the  question  of  contributory  negligence. 
The  general  objection  to  such  evidence  is 
that  it  is  too  remote,  and  that  a  man  may 
be  generally  careful  in  doing  a  particular 
thing  and  still  be  careless  in  the  instance 
in  question.  But  we  are  of  the  opinion  that 
evidence  of  the  general  habit  in  using  a  par- 
ticular railroad  crossing  is  competent,  at 
least  where  there  are  no  eyewitnesses  of  the 
accident  It  may  tend  to  aid  the  presump- 
tion of  self-preservation  that  arises  in  such 
cases,  because  a  person  is  more  likely  to  do 
what  he  is  in  the  habit  of  doing  under  the 
same  conditions.  Such  evidence  is  held  ad- 
missible in  New  Hampshire  (Tucker  t.  Bos- 
ton &  M.  R.  R.,  78  N.  H.  132,  69  Atl.  943; 
Davis  y.  Railroad,  68  N.  H.  247,  44  At!  388. 
and  cases  therein  dted)  and  in  Illinois  (Rail- 
road Co.  y.  Clark,  108  111.  113 ;  Railroad  Co. 
V.  Bailey,  145  111.  169,  83  N.  B.  1089).  The 
following  cases  also  support  the  rule:  Rail- 
way Co.  v.  McNeil  (Ind.  App.)  66  N.  B.  777 ; 
Railroad  Co.  y.  Spilker,  134  Ind.  380,  33  N. 
B.  280,  34  N.  E.  218;  Craven  v.  Railroad  Co., 
72  Cal.  346,  13  Pac.  878;  Pitzpatrick  y.  Rail- 
road Co.,  128  Mass.  13;  1  Wigmore  on  Evi- 
dence, S{  92,  93 ;  Mathias  v.  O'Neill,  94  Mo. 
520,  6  S.  W.  263.  As  bearing  somewhat  on 
the  same  question,  see  Slossen  v.  Railroad 
Co.,  60  Iowa,  215,  14  N.  W.  244 ;  Lanning  y. 
Railroad  Co.,  68  Iowa,  602,  27  N.  W.  478; 
Johnson  v.  Railroad  Co.,  77  Iowa,  666,  42  N. 
W.  512 ;  Shaber  v.  Railway  Co.,  28  Minn.  103, 
9  N.  W.  675 ;  Smith  v.  Clark  &  Whiting,  12 
Iowa,  32;  Stafford  v.  Oskaloosa,  64  Iowa, 
251,  20  N.  W.  174. 

"It  is  said  that  the  court  should  have  held, 
as  a  matter  of  law,  that  deceased  was  guilty 
of  contributory  negllegnce;  but  we  cannot 
assent  to  the  proposition.  While  the  cross- 
ing in  question  was  so  open  that  the  approach 
of  a  train  could  have  readily  been  seen  by 
the  exercise  of  care,  under  ordinary  cir- 
cumstances, the  record  shows  that  on  the 
afternoon  in  question  the  wind  was  high, 
and  that  at  times  the  air  wtS*  ao^-J^ulI^f 
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drifting  snow  that  a  person  could  not  see 
fiir.  What  precaution  the  deceased  may 
have  taken  when  approaching  this  crossing 
cannot  be  certainly  determined.  But  he  had 
used  It  frequently  for  many  years,  and 
knew  that  It  was  dangerous  to  attempt  to 
cross  the  track  without  exercising  care,  and 
the  presumption  that  we  have  already  re- 
ferred to,  in  connection  with  evidence  of 
the  conditions  of  the  weather  at  the  time, 
was,  we  think,  sufficient  to  take  the  case  to 
the  Jury.  Lorenz  v.  itallway  C3o.,  115  Iowa, 
377,  88  N.  W.  835,  56  L.  B.  A.  752;  Funston 
V.  Railway  Co.,  61  Iowa,  452,  16  N.  W.  618. 

"Instruction  10  is  complained  of,  on  the 
ground  that  no  fact  or  circumstance  was 
shown  which  would  serve  to  excuse  'the  fail- 
ure of  the  deceased  to  look  and  listen  for 
an  approaching  train.'  But  the  appellant 
Is  mistaken  as  to  this.  The  deceased  may 
have  stopped  and  looked  and  listened,  and 
still  have  been  unable  to  see  or  hear  the 
train  on  account  of  the  weather  conditions 
shown.  Nor  is  a  person  approaching  a  rail- 
way crossing  required  by  the  law  to  stop, 
look,  and  listen  under  all  conditions.  Such 
duty  is  always  dependent  upon  the  condi- 
tions existing  at  the  timb.  See  cases  im- 
mediately supra.  There  was  no  error  In 
the  instruction." 

[4]  Again,  it  is  the  rule  of  this  court  that 
the  presumption  of  care  arising  from  the 
instinct  of  self-preservation  does  not  apply 
where  there  are  eyewitnesses  of  the  entire 
transaction,  nor  will  It  obtain  if  the  physical 
facts  and  uncontradicted  circumstances  show 
that  deceased  could  not  have  exercised  the 
care  required  of  him  at  the  time  of  the  acci- 
dent See  cases  cited  In  the  quotation  just 
made,  and  Chrlstopherson  v.  Railroad  Co., 
135  Iowa,  409,  109  N.  W.  1077,  124  Am.  St 
Rep.  284 ;  Brown  v.  Coal  Co.,  143  Iowa,  662, 
120  N.  W.  732,  28  L.  B.  A.  (N.  S.)  1260; 
Gray  v.  Railroad  Co.,  143  Iowa,  268,  121  N. 
W.  1097;  Meier  v.  Way  Co.,  136  lowu,  302, 
111  N.  W.  420,  125  Am.  St  Rep.  254;  Burk 
V,  Walsh,  118  Iowa,  397,  32  N.  W.  65;  Bell 
V.  Clarion,  113  Iowa,  126,  84  N.  W.  962; 
Morbey  v.  Railroad  Ca,  116  Iowa,  84,  89 
N.  W.  105;  Ellis  V.  Leonard,  107  Iowa,  487, 
78  N.  W.  246;  Gollnvaux  v.  Railroad  Co.,  125 
Iowa,  652,  101  N.  W.  465;  Ames  v.  Railway 
Co.,  120  Iowa,  640,  95  N.  W.  161;  Phlnney 
V.  Railroad  Co.,  122  Iowa,  488,  98  N.  W. 
358.  Recognizing  these  rnles,  the  trial  court 
gave  the  following  instructions: 

[S]  "XI.  Where  a  human  being  is  killed 
by  an  accident,  and  there  is  no  eyewitness 
to  the  same,  the  law  indulges  the  inference 
that  the  Instinct  of  self-preservation,  of  the 
love  of  life,  was  such  as  to  prompt  him  to 
exercise  ordinary  care  for  bis  safety.  This 
inference  Is  not  conclusive,  but  Is  a  matter 
to  be  considered  by  the  jury  in  connection 
with  all  the  evidence  in  the  case.  It  Is  not 
only  indulged  in  where  there  is  direct  cred- 
ible testimony  as  to  the  party's  conduct  at 


and  prior  to  the  time  of  the  accident,  but  is 
only  to  be  considered  In  connection  with  the 
other  drcumstances  shown  in  evidence  with 
reference  to  those  matters  which  are  not  ac- 
counted for  by  credible  direct  testimony. 

[I]  "XIH.  In  this  case.  If  you  believe  from 
the  evidence  that,  owing  to  the  darkness  or 
the  distance  of  the  witness  or  witnesses  who 
have  testified  upon  the  subject  from  the  de- 
ceased, or  for  any  other  reason,  they  could 
not  observe  his  acts  and  conduct  or  deter- 
mine whether  or  not  said  deceased,  6ny  Plat- 
ter, looked  or  listened  for  the  approaching 
train,  then  you  wUI  have  the  right  to  con- 
sider the  Instinct  of  self-preservation  In 
connection  with  the  other  facts  and  circum- 
stances appearing  in  evidence  in  determin- 
ing whether  or  not  In  that  respect  be  exer- 
cised ordinary  care  for  his  safety  when  he 
came  within  the  zone  of  danger.  But  If  you 
believe  that,  while  he  was  approaching  said 
crossing,  and  during  the  time  the  daty  de- 
volved upon  him  to  look  and  listen  for  ap- 
proaching trains,  he  was  under  the  scrutiny 
of  some  credible  witness  who  observed  the 
acts  and  conduct  of  said  Platter  at  such 
time,  then  you  are  bound  by  the  testimony 
given  by  such  witness  on  such  subject,  and 
should  not  consider  the  inference  tbat  at 
the  time  covered  by  such  testimony  tbe  said 
Guy  Platter  was  prompted  in  his  condnct  by 
tbe  instincts  of  self-preservation.  If  such 
inference  is  inconsistent  with  tbe  acts  and 
conduct  shown   by   such   direct  testimony." 

[7]  "XIII.  Xou  are  Instructed  that  the 
fact.  If  It  be  a  fact  that  any  eyewitness  tes- 
tifies to  any  fact  or  state  of  facts,  and  such 
testimony  Is  not  contradicted  by  the  testi- 
mony of  other  witnesses,  does  not  require 
you  to  find  that  such  testimony  of  such  wit- 
ness Is  true.  In  determining  whether  or 
not  a  fact  or  state  of  facts  existed  as  tes- 
tified by  such  witness,  you  have  a  right  to 
take  Into  consideration  the  means  aud  op- 
portunity of  such  witness  to  know  the  fact 
or  state  of  facts  as  testified  to  by  him,  the 
reasonableness  or  unreasonableness  of  his 
testimony,  its  consistency  with  Itself,  and 
other  well-proved  facts  and  circumstances  as 
disclosed  by  the  evidence,  and  to  apply  to 
such  testimony  the  test  of  credibility  of  wit- 
nesses as  is  herein  authorized  to  be  applied 
by  you." 

[I]  Although  these  instructions,  particu- 
larly 11  and  IIH,  are  challenged,  they  an- 
nounce tbe  doctrines  heretofore  established 
by  this  court  But  It  is  strenuously  contend- 
ed for  appellant  that  the  InstructlODs  were 
erroneous  and  inapplicable,  because  there 
were  eyewitnesses  of  the  transaction.  Chief 
reliance  for  this  claim  Is  upon  tbe  testimo- 
ny of  the  engineer  and  of  one  Larson,  botn 
of  whom  were  defendant's  witnesses.  As 
much  depends  uiK>n  the  testimony  of  these 
two  witnesses,  we  here  quote  the  material 
parts  thereof.    The  witness  Larson  testified: 

«•    •    •    My  home  Is  just  north  of  tbe 
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place  where  the  accident  happened,  on  the 
same  street  and  In  the  same  block.  It  Is  the 
third  house  north  of  the  railroad.  It  faces 
to  the  east  I  saw  Mr.  Platter  come  along 
that  street  going  south  at  that  time.  I  was 
standing  about  a  hundred  feet  south  from 
that  street  running  east  and  west  I  was  go- 
ing south  at  that  time,  and  so  was  Platter. 
He  was  driving  a  team  hitched  to  a  wagon. 
He  was  standing  up  In  the  wagon.  He  was 
facing  In  a  northwesterly  direction.  He  was 
driving  In  a  small  trot.  I  could  see  after  he 
passed  me  until  he  reached  the  track.  I  saw 
when  the  collision  occurred.  He  continued 
to  drive  in  a  trot  as  far  as  the  track.  I 
think  he  continued  in  that  same  position  un- 
til he  got  down  to  the  track." 

On  cross-examination  the  witness  said:  "Q. 
About  how  far  is  your  house  from  the  track? 
A.  1  don't  know.  Q.  About  how  far?  A.  I 
would  not  say,  because  I  don't  know.  Q. 
What  is  your  business?  A.  Malntaluer  of 
signals  on  the  Northwestern.  •  •  •  Q. 
When  you  left  your  work  to  go  to  your  home 
that  night  did  you  walk  down  Third  street 
all  the  way  from  Main  or  Walnut  street?  A. 
Yes.  Q.  And  where  were  you  when  Ouy 
Platter  passed  you?  A.  I  was  just  about 
100  feet  south  of  the  street  running  east  and 
west  Q.  How  feir  were  you  from  your  own 
bouse?  A.  It  was  next  door;  I  don't  know 
bow  many  feet  probably  about  100  feet 
*  *  *  Q.  After  you  saw  him,  I  suppose 
you  continued  on  toward  your  home,  did  you 
not?  A.  Well,  sir,  I  stayed  there  and  watch- 
ed them.  Q.  You  didn't  go  to  your  house? 
Yon  watched  him  from  the  time  you  saw 
blm?  .  A.  He  passed  me  right  there,  and  I 
watched  him.  Q.  You  didn't  keep  on  walk- 
ing towards  your  house?  A.  No,  sir.  Q. 
You  Just  stood  still  when  you  saw  him  pass 
you?  A.  Yes;  while  he  was  by  me  a  little 
waya  Q.  How  far?  A.  I  could  not  say,  a 
couple  of  hundred  feet  probably.  Q.  When 
you  stopped?  A  When  who  stopped?  Q. 
When  you  stopped?  A.  Yes.  Q.  Well,  then, 
from  tile  time  you  saw  him  first  you  may 
state  if  yon  walked  some  distance  south?  A. 
Well,  I  did.  Q.  How  far  did  you  walk  south 
from  the  time  you  saw  him?  A  About  a 
block  and  a  quarter.  Q.  Well,  then,  he  pass- 
ed you  a  good  ways  north  of  Mulberry  street 
did  not  he?  A.  Just  about  Mulberry  street 
be  passed  me.  Q.  You  didn't  walk  a  block 
and  a  quarter  from  that  time  up  until  the 
time  you  had  stopped?  A.  Yes.  Q.  Did  you 
say  a  lot  and  a  quarter,  or  a  block  and  a 
quarter?  A.  I  walked  from  Main  street 
down  to  where  I  stopped  the  first  time  I  saw 
btm.  Q.  And  he  iiassed  you  on  Main  street? 
A.  No,  sir ;  he  passed  me  on  Mulberry  street 
Q.  I  am  speaking  of  the  time  he  passed  you 
on  Mulberry  street  Vtom  that  time  how 
tat  did  yon  go  before  you  stopped  there?  A. 
About  100  feet  Q.  And  at  that  time  you  es- 
timated that  be  was  about  200  feet  south  of 
yon?    A.  Somewhere  around  there.    Q.    How 


far  from  the  track  was  he  at  that  time?  A. 
I  conld  not  say.  Q.  Have  you  any  Idea?  A. 
No,  sir.  •  ♦  *  Q.  Now,  there  is  a  row  of 
trees  in  front  of  Mr.  Earten's  house,  is  there 
not?  A.  Yes.  Q.  ^Those  trees  are  mostly  out- 
side of  the  sidewalk,  are  they  not?  A  Yes. 
Q.  The  branches  are  pretty  low  down?  A. 
All  the  way  from  six  to  seven  feet  high  from 
the  ground.  Q.  Now,  your  view  of  Mr.  Plat- 
ter as  he  approached  the  crossing  was  ob- 
structed by  those  trees,  was  it  not?  A.  It 
was  by  my  standing  up  straight.  Q.  You 
stood  up  straight  didn't  you?  A.  No,  sir.  Q. 
Did  you  stoop  all  the  time  from  the  time  you 
stopped  until  he  was  struck  by  the  train?  A. 
No,  sir.  Q.  You  Just  stopped  and  saw  him 
drive  on  there?  A.  I  stooped  over  to  see 
whether  he  was  stopping  or  going  on  over 
the  crossing.  Q.  How  long  was  that  before 
you  saw  the  train?  How  long  was  that  be- 
fore you  saw  him  struck,  I  should  say?  A. 
I  would  not  say  the  time;  not  over  a  min- 
ute. Q.  Going  south?  A.  A  short  time.  Q. 
Was  he  far  from  the  crossing  then?  A.  I 
could  not  say.  Q.  It  was  rather  dark?  A.  It 
was  rather  dark ;  yes.  Q.  Do  you  remember 
if  you  testified  here  the  last  term  of  court 
in  tills  case,  Bilr.  Larson?  A.  Yes.  Q.  How 
far  could  you  see  Mr.  Platter  as  he  went 
down  the  street  so  that  you  could  see  him 
clearly?  A.  Oh,  I  don't  know;  I  could  see 
him  pretty  fair  from  where  I  was  staifding 
when  he  was  struck.  Q.  Do  you  remember 
the  last  term  of  court  you  thought  you  could 
see  him  just  about  opposite  Harten's  house? 
A  I  could  not  see  him  plainly  there.  The 
closer  a  man  the  plainer  I  can  see  him.  Q. 
How  did  you  move  from  the  first  position 
where  you  stood  until  the  accident  happen- 
ed? A.  After  it  happened  I  moved,  but  be- 
fore, no,  sir.  Q.  I  asked  you  whether  or  not 
you  remember  whether  you  were  asked  this 
question  by  Mr.  Fry,  and  that  you  gave  this 
answer  last  term  of  court:  'Q.  You  say  you 
think  you  could  see  him  clear,  down  to  the 
crossing,  the  place  where  the  accident  hap- 
pened. A.  Not  standing  in  that  position,  the 
place  where  I  first  stooped.'  Do  you  remem- 
ber giving  ttiat  answer?  A.  I  do,  and  hla 
question  was  whether  I  could  see  him  when 
he  turned  around.  Q.  Then  you  could  not 
see  him  clear  down  to  the  crossing?  A.  I 
could  see  him ;  but  I  could  not  see  whether 
he  turned  around  to  see  whether  the  train 
was  coming.  Q.  You  didn't  see  that  so  you 
don't  want  to  be  understood  by  this  jury  as 
saying  as  yon  came  that  you  could  not  see 
that  he  did  not  turn  around  and  look  to  the 
northeast  before  he  reached  the  crossing?  A. 
I  would  not  say  that  he  did  turn  around ;  I 
would  not  say  that  he  did  not.  Q.  You 
won't  say  he  did  not  turn  around?  A.  No, 
sir.  Q.  You  won't  testify  either  way?  A. 
No,  sir.  Q.  He  might  have  turned  his  head 
without  turning  his  body?  A.  I  could  not 
swear  to  that  Q.  You  could  not  see  him 
clear  enough  to  tell?    A.  Not^ils  head.    Q. 
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Do  you  think  you  could  see  bia  body  Just 
from  where  yon  were  standing?  A.  I  am 
pretty  sure  I  could  if  I  could  watch  close 
enough.  Q.  If  you  watched  close  enough,  but 
did  you?  A.  I  watched  pretty  close;  I  didn't 
pay  much  attention  to  wbetiier  be  turned 
around  or  not  Q.  Yon  didn't  pay  attention 
to  that?  A.  I  was  not  paying  much  atten- 
tion to  that  Q.  When  did  you  begin  dodg- 
ing down  under  the  trees  to  watch  Platter? 
A.  Just  about  the  time  I  wondered  whether 
be  passed  over  or  not ;  Just  at  that  time  the 
train  hit  him.  Q.  Before  that  time  your 
view  of  Mr.  Platter  was  obstructed,  was  not 
It?  A.  Yes.  Q.  And  it  was  obstructed  from 
the  time  he  left  Harten's  house?  A.  I  Just 
cannot  say  at  what  time  it  was.  Q.  Well, 
that  was  the  time  your  view  became  obstruct- 
ed on  account  of  tbe  trees  in  front  of  Har- 
ten's house,  was  not  it?  A.  I  was  watching 
him  from  the  time  I  heard  the  train,  won- 
dering whether  he  was  going  to  stop,  or 
whether  he  heard  it  or  not.  Q.  When  did 
you  first  hear  the  train?  A.  When  I  was  go- 
ing home.  Q.  Where  were  you  when  you 
first  heard  it?  A.  I  was  just  about  on  Mul- 
berry street  Q.  Yon  watched  him  from  that 
time  on?  A.  Yes;  from  where  I  stopped. 
Q.  And  there  was  part  of  the  time  you  could 
not  see  him,  was  not  there?  A.  No ;  I  don't 
know  whether  there  was  or  not  Q.  There 
was  part  of  the  time  you  could  not  see  what 
he  was  doing?  A.  Little  ways  oIT  from  him, 
yes;  I  could  not  see  whether  he  turned  bis 
head  or  not  Q.  What  is  that?  A.  I  saw 
from  the  distance.  Q.  From  where  you  were 
standing?  A.  Yes.  Q.  You  could  see  what 
be  was  doing?  A.  I  could  see  he  was  stand- 
ing up.  <}.  That  is  all  you  could  see?  A. 
Yes.  Q.  You  could  see  the  outlines  of  his 
body?  And  Is  that  all  you  could  see?  A. 
Yes.  •  •  •  Q.  Well,  now,  Mr.  Larson.  I 
will  ask  you  whether  or  not  you  remember 
this  question  being  asked  you  last  term  of 
court  when  you  were  examined  as  a  witness 
in  this  case:  'About  how  far  north  of  your 
home  did  he  pass  you?  A.  Well,  sir,  about 
50  feet  he  passed  me.'  A.  North  of  my  own 
home?  Q.  Yes.  A.  I  don't  know;  I  didn't 
measure  the  lots  how  big  they  were.  •  •  • 
Q.  Do  you  remember  this  question  being  ask- 
ed you,  Mr.  Larson:  'Was  he  facing  in  that 
direction,  that  Is,  the  southwest?  A.  He 
was.  Q.  As  long  as  you  saw  him?  A.  Yes, 
sir.'  'As  long  as  I  could  see.'  And  the  next 
question,  'About  how  far  could  you  see  him, 
Mr.  Larson?"  and  your  answer,  'Well,  sir,  it 
was  quite  dusk  at  that  time,  and  I  liad  to 
dodge  down  under  the  tree,  and  I  ain't  sure 
in  that  because  I  could  not  see  whether  he 
turned  around  and  looked  when  he  was  on 
the  crossing  or  not  because  it  was  quite  dark 
at  that  time.'  Do  you- remember  giving  that 
answer?  A.  I  cannot  remember  that  I  gave 
it  exactly  that  way.  Q.  Will  you  say  you 
did  not  give  that  answer?  A.  No,  sir.  Q.  If 
you  did  give  that  answer,  it  was  true,  was 


not  it?  A.  I  suppose  so.  Q.  That  is  tbe  fact 
that  you  didn't  see  the  man  from  the  time  he 
passed  out  of  your  sight  in  front  of  Harten's 
house  until  you  saw  him  just  at  the  moment 
of  the  accident?  A.  I  saw  him  standing  In 
the  wagon  all  the  way.  Q.  That  is  all  you 
could  see;  he  was  standing  in  the  wagon? 
A.  Yes.  Q.  That  is  all  you  know  about  what 
he  did?  A.  That  Is  all  7  know.  Q.  Yon  say 
be  was  driving  his  horses  on  a  trot  wben  be 
passed  yon.  You  don't  know  bow  far  be 
drove  at  a  trot?  A.  No,  sir;  I  don't  I 
don't  know  bow  tax  be  drove  on  a  trot  Q. 
You  could  not  say?  A.  No,  sir.  Q.  I  will 
ask  you  this  question  if  yon  remember  wheth- 
er or  not  this  question  was  asked  yon  at 
this  term  of  court  'Or  whether  he  looked 
in  any  other  direction  than  to  the  southwest, 
you  don't  know?'  and  your  answer,  'Not  aft- 
er he  pcused  out  of  my  sight  that  far.'  Do 
you  remember  making  that  answer?  A.  Yes. 
Q.  Well,  'After  he  got  in  front  of  Harten's 
house?*  And  yonr  answer  'No.'  Do  yoa  re- 
member making  that  answer?  A.  I  don't  re- 
member. Q.  Do  yon  swear  yon  didn't  say 
that?  A.  No,  sir.  Q.  And  the  next  question. 
"That  is  true,  is  not  it?"  and  your  answer, 
'Yes.'  Do  you  remember  answering  tbe  ques- 
tion that  way?  A.  I  won't  say  now.  Q.  And 
the  next  question,  'Yon  don't  Imow  what  be 
did  after  that?  and  yonr  answer,  'No,  sir.' 
A.  Yes;  that  is  correct.  Q.  Yon  remember 
nmiring  that  answer?  A.  Yes,  sir.  Q.  That 
was  true,  was  it  that  after  he  passed  in 
front  of  Harten's  house  you  don't  know  what 
he  did?  A.  No,  sir.  Q.  That  is  the  last  time 
yon  could  Judge  what  he  was  doing,  is  not 
it?  A.  W^l,  what  he  was  doing  in  what 
way?  Q.  Except  you  saw  he  was  standing 
up?  A.  He  was  standing  up ;  that  t-)  alL  Q. 
That  is  all  you  can  say  about  him  after  he 
passed  in  front  of  Harten's  house?  A.  Yes, 
sir." 

Tbe  testimony  of  tbe  engineer  was  as 
follows:  «*  •  •  I  saw  Platter  and  Mb 
team  just  before  I  struck  him.  I  was  about 
20  feet  away.  He  was  standing  in  his  wagon 
right  over  the  forward  wheel,  driving  two 
horses.  It  is  pretty  hard  for  a  fellow  to 
swear  just  how  fast  anything  of  that  kind 
Is;  but  I  think  the  team  was  trotting.  Ue 
was  standing  In  the  wagon  facing  west  and 
had  his  back  toward  me.  As  soon  as  I  saw 
the  team,  and  they  moved  in  front  of  the 
headlight  I  shut  otF  the  steam  and  applied 
the  emergency  brake.  The  proper  thing  to 
do  in  a  case  like  that  is  to  shut  the  steam 
and  apply  the  emergency  brake.  I  could  not 
stop  tbe  train  before  striking  Platter.  ^Vhen 
I  first  saw  the  horses  they  were  about  10  or 
12  feet  from  the  railroad  track.  •  •  *  I 
do  not  think  that  I  would- have  a  clear  view 
of  this  curve  on  Third  street  from  Mulberry 
street  I  never  paid  much  attention  as  to 
whether  there  was  any  obstruction  near  Third 
street.  I  don't  remember  whether  I  could 
see  Third    street   crossing  from .  Mnlbeny 
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street  If  it  is  light  enough  bo  you  can  see 
tbe  cnrve^  you  could  probably  eee  an  object 
a  couple  of  hundred  feet  from  Third  street 
crossing,  when  you  are  going  south.  I  al- 
ways thought  there  was  a  curve  between 
Third  street  and  Mulberry,  but  do  not  know 
how  much  of  a  curve.  The  curve  is  sufficient 
BO  that  the  track  Is  not  in  full  view  from  one 
street  to  the  other.  The  headlight  would 
not  be  on  the  crossing  until  it  got  to  within 
a  hundred  and  fifty  feet  of  Third  street 
*  *  *  AU  I  could  do  from  tbe  time  I  saw 
Platter  until  I  struck  him  was  shutting  off 
the  steam  and  putting  on  the  brakes.  Just 
before  I  saw  him  I  was  looking  out  of  tbe 
window,  with  my  band  on  tbe  throttle.  The 
reason  I  did  not  see  him  before  is  because 
he  bad  to  come  diagonally  across  the  track. 
The  horses  were  about  10  or  12  feet  away 
from  tbe  track  when  I  first  saw  him.  1 
don't  think  he  drove  up  to  this  position  until 
the  rays  of  the  headlight  had  passed.  •  •  • 
When  I  saw  Flatter  he  had  his  back  to  me. 
At  the  last  trial  I  said  to  the  question,  'Had 
his  back  toward  you?  'I  don't  know  wheth- 
er he  had  his  lines  In  bis  hands  at  all  or  not 
as  far  as  that  was  concerned ;  I  don't  know 
bow  be  held  them.  It  was  quick  done.  1 
just  looked  up,  and  saw  there  was  a  man 
standing  there  with  liis  back  to  me.'  I 
don't  go  back  of  that  statement  yet  I  say 
that  is  correct  If  I  said  at  the  last  trial, 
'I  just  looked  up,'  it  is  a  mistake;  I  looked 
out  I  don't  want  this  Jury  to  understand  1 
took  my  eyes  off  looking  ahead,  for  I  did 
not  I  want  to  insist  that  I  did  not  make 
sncb  a  statement  I  never  intended  to  say 
that  I  looked  up,  because  I  was  looking  out. 
I  was  on  tbe  right-hand  side  of  the  engine, 
and  was  looking  ahead  to  see  if  the  track 
was  clear.  *  *  *  I  think  the  team  was 
trotting,  but  do  not  know  whether  it  was 
slow  or  not  I  think  tbe  team  was  going  al- 
most as  fast  as  was  I.  *  *  *  I  don't 
know  whether  I  could  see  the  Third  street 
crossing  from  Mulberry  street  or  not  I  nev- 
er paid  much  attention  to  whether  there  was 
any  obstruction.  In  the  other  trial  I  an- 
swered that  I  could  not  see  the  Third  street 
crossing  from  Mulberry  street  I  would  not 
undertake  to  estimate  how  fast  we  were  go- 
ing in  a  second." 

As  part  of  cross-examination  plaintiff  of- 
fered the  following  questions  and  answers 
given  on  former  trial  of  this  case:  "Q.  Had 
his  back  toward  you?  A.  I  don't  know 
whether  he  had  his  lines  in  his  hands  at  all 
or  not  As  far  as  that  was  concerned,  I 
didn't  see  bow  be  held  them.  It  was  quick 
done.  I  Just  looked  up,  and  saw  a  man 
standing  there  with  bis  back  to  me." 

In  view  of  this  record,  we  think  it  was  a 
fair  question  for  the  Jury  to  say  whether  or 
not  plaintiff  was  observed  and  his  conduct 
noticed  during  all  tbe  time  while  he  was 
within  tbe  danger  zone,  and  that  the  weight 


and  credibility  of  thexe  witnesses  who  tes- 
tified as  to  their  observations  of-  the  de- 
ceased during  the  time  in  question  was  also 
for  the  triers  of  fact  The  trial  court  so 
instructed,  and  in  this  there  was  no  error. 
This  aspect  of  the  case  is  ruled  by  Gray  r. 
RaUroad  Ck>.,  139  N.  W.  934.  This  case  is  so 
closely '  In  point  that  nothing  further  need 
be  added. 

[9-11]  Aside  from  this,  however,  appellant 
contends  that  giving  the  presumption  all 
the  weight  to  which  it  is  entitled,  the  testi- 
mony is  sndti  as  to  clearly  show  contributory 
negligence  on  the  part  of  the  deceased.  Or- 
dinarily this  question  is  for  a  Jury,  and  it  is 
only  in  plain  cases  where  a  court  is  Justified 
In  holding,  as  a  matter  of  law,  that  one 
killed  at  a  railway  crossing  is  guilty  of  neg- 
ligence as  a  matter  of  law.  A  traveler  upon 
a  public  highway  Is  not  bound  to  look  or 
listen  at  any  particular  place,  nor  is  he 
bound,  as  a  matter  of  law,  to  look,  especially 
where  his  view  Is  obstructed  at  any  given 
point  as  he  passes  along  the  highway.  The 
obstructions  to  his  view  are  to  be  taken  into 
account  and  be  also  has  the  right  to  rely 
upon  the  railway  operating  its  trains  in  ac- 
cordance with' the  law  and  ordinances  of 
tbe  dty.  If  failure  to  do  these  things  is 
calculated  to  mislead  a  traveler,  the  company 
cannot  complain  of  his  conduct  when  acting 
In  reliance  upon  the  performance  thereof. 
He  has  the  right  to  rely  upon  a  burning 
headlight,  when  such  headlight  should  be 
lighted,  on  the  ringing  of  the  bell,  and  in 
exceptional  cases  within  a  town,  especially 
where  tbe  crossing  is  a  dangerous  one,  upon 
the  blowing  of  the  whistle  or  some  other 
warning,  and,  if  be  does  so,  and  at  tbe  same 
time  exercises  tbe  ordinary  precautions  of 
sight  and  hearing,  he  cannot  be  held  guilty 
of  contributory  negligence  as  a  matter  of 
law.  In  such  circumstances  the  question  is 
one  of  fact  for  a  Jury.  The  Gray  Case,  su- 
pra, seems  to  rule  this.  See,  also,  Lockridge 
V.  Railroad  Co.,  140  N.  W.  834 ;  Ihisold  v. 
Railroad  Co.,  142  N.  W.  213;  Wilson  v.  Rail- 
road Co.,  142  N.  W.  54. 

No  error  appears,  and  tbe  Judgment  must 
be  and  it  is  affirmed. 

WEAVER,  C.  J.,  and  GAYNOR  and  WITH- 
ROW,  J  J.,  concurring. 


BOECK  et  aL  v.  MODERN  WOODMEN  OF 

AMERICA. 

(Supreme  Court  of  Iowa.     Nov.  17,  1913.) 

1.  Appeal  and  Erbob  ({  724*)— Assionmbnts 

or  Ebeob— FoBM. 

Assignments  of  error  that  are  so  general  in 
their  terms  as  not  to  direct  the  Supreme  Court 
to  the  particular  errors  relied  on  will  not  be 
reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  2997-^001,  3022;  Dec. 
Dig.  i  724.*] 
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2.  iNauBAiTCE  ({  718*)— MtriUAi.  Bknetit  So- 
ciKTiEa— By-La  WB. 

Insured  by  his  application  and  acceptance 
of  his  certificate  of  insurance  in  a  mutual  bene- 
fit association  became  a  member  and  was  bound 
by  its  by-laws,  including  one  tbat  if  he  should 
become  intemperate  in  the  use  of  intoxicating 
liquors,  drugs,  or  narcotics,  or  if  his  death 
should  result  directly  or  indirectly  from  such 
use,  the  certificate  should  be  void. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Ettg.  i  1854 ;    Dec.  Dig.  {  718.»] 

3.  Insubance  (J  819*)— Mutual  Benefit  So- 
cieties— Certificate  —  Action  —  Defenses 
—Cause  of  Death— Use  of  Intoxicants. 

In  an  action  on  a  mutual  benefit  certificate, 
evidence  held  to  establish  as  a  matter  of  law 
that  decedent's  death  resulted  from  the  intem- 
perate use  of  intoxicating  liquors,  within  a  pro- 
vision of  the  society's  by-laws  that  if  death  re- 
sulted from  such  cause  the  certificate  shonld  be 
void  and  all  payments  made  thereon  forfeited 
to  the  society. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  ${  2006,  2007 ;  Dec.  Dig.  |  819.*] 

4.  Insttbanck    (§    818*)  —  Benefit    Cebtiit- 
t  cates  —  Action  —  Cause  of  Death  — Evi- 
dence— Cobonkb's  Vebdict. 

In  an  action  on  a  benefit  certificate,  the  le- 
snlt  of  a  coroner's  inquest  was  admissible  as 
prima  facie  evidence  of  the  fact  that  death  re- 
sulted from  the  cause  found  by  the  coroner's 
jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  2003-2005 ;  Dec.  Dig.  |  818.*] 

Appeal  from  District  Court,  Floyd  County ; 
C.  H.  Kelley,  Judge. 

Action  at  law  on  an  insurance  benefit  cer- 
tificate. From  a  verdict  and  Judgment  for 
plaintiffs,  this  appeal  is  taken.    Reversed. 

Truman  Flantz  and  Geo.  O.  Perrin,  both 
of  Rock  Island,  III.,  and  J.  C.  Campbell,  of 
Charles  City,  for  appellant  Ellis  &  Ellis, 
of  Charles  City,  for  appellees. 

WITHROW,  J.  I.  This  action  was  brought 
at  law  to  recover  from  the  defendant  upon  a 
beneficiary  certificate  issued  to  Paul  E.  Boeck 
in  December,  1898.  Boeck  died  November  28, 
1909.  The  defenses  to  the  action  were  that, 
in  his  application  for  membership,  Boeck, 
in  answer  to  certain  interrogatories,  stated 
that  he  had  never  been  intoxicated,  and  also 
that  he  only  drank  one  glass  of  beer  a  week, 
whereas  said  Boeck  had  been  intoxicated 
prior  to  making  said  application,  and  that  he 
then  consumed  a  greater  quantity  of  liquor 
than  a  glass  of  beer  per  week,  and  that 
the  statements  made  by  him  were  warrantleB 
which  were  untrue. 

Defendant  further  pleaded  that  the  con- 
tract of  insurance  provided  that  it  should 
be  void  if  the  death  of  said  Paul  B<.  Boeck 
resulted  indirectly  from  his  use  of  intoxi- 
cating liquor,  and  it  is  alleged  that  his  death 
resulted  indirectly  from  such  cause.  In  re- 
ply, the  plaintiff  pleaded  a  waiver  of  the 
provision  of  the  contract,  the  application, 
and  the  by-laws,  for  the  reason  that  the  de- 
fendant well  knew  the  habits  and  condition 
of  Boeck,  and  his  use  of  intoxicating  liquor, 


and  with  such  knowledge  received  and  ac- 
cepted assessments. 

Upon  the  trial,  at  the  conclusion  of  the 
evidence,  the  defendant  moved  for  a  direct- 
ed verdict  in  its  favor,  based  upon  the  ground 
tbat  there  was  no  evidence  introduced  which 
showed  any  other  cause  of  death  than  tliat 
resulting  indirectly  from  the  use  of  intoxi- 
cating liquors,  and  tluit  a  verdict  for  plain- 
tiff would  be  without  support  The  motion 
was  overruled,  the  cause  was  submitted,  and 
a  verdict  was  returned  in  favor  of  the  plain- 
tiff. Motion  for  new  trial  having  been  over- 
ruled. Judgment  was  entered  on  the  verdict, 
and  the  defendant  appeals. 

[1]  II.  Appellant  makes  assignment  of  er- 
rors covering  14  different  points,  all  of  which, 
excepting  the  first  second,  third,  and  four- 
teenth, are  so  general  in  terms  tbat  we  are 
not  directed  to  the  particular  errors  upon 
which  appellant  relies.  Our  consideration 
of  the  appeal  will  be  limited  to  the  assign- 
ments which  are  definite  enough  to  advise  us 
of  the  appellant's  claim ;  and  these  relate  to 
the  question  of  the  sufficiency  of  the  evidence 
to  warrant  the  verdict 

III.  The  evidence  showed  that  Boeck 
was  found  dead  in  his  room  at  a  boarding 
bouse  at  Independence  under  drcumstances 
which  will  appear  in  the  further  discussion 
of  one  branch  of  the  case.  A  coroner's  Jury 
was  impaneled  to  inquire  into  the  cause  of 
death,  and  a  verdict  or  finding  was  returned 
that  death  resulted  "from  heart  failure,  con- 
tributory excessive  indulgence  In  Uquor." 
Proofs  of  loss  were  duly  made;  that  by  Or. 
McGrady  stating  that  in  his  Judgmoit  the 
probable  cause  of  death  was  heart  disease,  in- 
duced by  excessive  use  of  alcohoL  There  was 
testimony  tending  to  show  that  at  times  prior 
to  making  the  appllcatlcm  for  membership 
Boeck  had  been  intoxicated,  and  also  that  he 
was  given  to  drink  more  frequently  and  in 
larger  quantities  than  stated  in  his  applica- 
tion. As  to  this  question  there  was  dispute 
in  the  evidence,  and  the  whole  record  was 
such  as  to  require  it  to  be. submitted  to  the 
Jury,  unless  for  other  reasons  the  appellant 
was  on  his  motion  entitled  to  a  directed 
verdict  In  such  motion  the  appellant  relied 
alone  upon  the  alleged  fact  tbat  death  re- 
sulted indirectly  from  the  use  of  intoxicating 
liquors,  and  we  direct  our  inquiry  to  tbat 
single  question. 

[2]  IV.  The  appellant  Is  a  fraternal  beac- 
fit  society,  and  as  such  makes  provision  for 
the  payment  to  its  members  imder  certain 
conditions.  By  his  application  and  its  ac- 
ceptance Boeck  became  a  member  of  the 
society,  and  by  such,  and  the  certiflcate^ 
he  became  bound  by  the  provisions  ot  its  by- 
laws. Norton  v.  Order  of. Foresters  (Catiio- 
Uc)  138  Iowa,  464,  114  N.  W.  893.  24  L.  R.  A. 
(N.  S.)  1030. 

The  section  of  the  by-laws  relied  upon  by 
the   appellant   is   aa  follows:     "Pri^bltian 
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against  Intemperance. — If  any  member  of 
this  society,  heretofore  or  hereafter  adopted, 
shall  become  Intemperate  In  the  use  of  in- 
toxicating liquors,  or  In  the  use  of  drugs  or 
narcotics,  or  If  his  death  shall  result  direct- 
ly or  Indirectly  from  his  use  of  Intoxicating 
liquors,  drugs,  or  narcotics,  then  the  certifi- 
cate held  by  said  member  shall  by  such  acts 
become  and  be  absolutely  null  and  void,  and 
all  payments  made  thereon  shall  be  thereby 
forfeited." 

[3]  By  that  provision  Boeck  and  his  legal 
representatives  were  and  are  bound.  We 
therefore  go  to  the  evidence  upon  the  ques- 
tion raised  by  this  plea  of  the  appellant  to 
determine  whether  it  was  of  such  strength 
as  to  make  it  the  duty  of  the  trial  court 
to  hold  that,  as  a  matter  of  law,  such  de- 
fense had  been  established.  As  bearing  up- 
on this  it  is  not  necessary  that  inquiry  be 
limited  to  the  immediate  time  of  death,  when 
death  is  charged  to  have  resulted  indirectly 
from  the  excessive  use  of  intoxicating  liquors, 
as  previous  habits  and  tendencies  may  and 
often  do  throw  light  upon  and  give  meaning 
to  situations  and  conditions  which  without 
them  might  be  In  doubt. 

While,  as  we  have  stated  above,  there  was 
evidence  tending  to  show  that  the  deceased 
bad  been  intoxicated  at  different  times  be- 
fore making  application  for  membership,  this 
■was  in  dispute,  and  we  direct  our  attention 
to  the  period  after  he  became  a  member  and 
up  to  the  time  of  his  death.  The  testimony 
introduced  on  the  part  of  the  appellee,  while 
directed  in  the  main  to  prove  that  Boeck  was 
not  in  the  habit  of  becoming  Intoxicated  prior 
to  December,  1908,  stron^y  shows  that  after 
such  time  be  was  occasionally,  if  not  fre- 
quently, seen  in  an  intoxicated  condition. 
One  witness,  who  testified  as  to  his  freedom 
from  the  habit  prior  to  December,  1898,  said 
that  after  the  death  of  Boeck's  mother,  in 
1900,  1901,  or  1902,  he  observed  that  Boeck 
was  using  intoxicating  liquors.  Indeed,  the 
record  shows  little,  if  any,  contention  on  the 
part  of  appellee  that  such  was  the  fact,  and 
this  appears  from  the  testimony  of  many  wit- 
nesses. On  January  24,  1907,  information 
charging  that  Boeck  was  an  inebriate  was 
filed  In  the  ofilce  of  the  clerk  of  the  district 
court  of  Floyd  county,  and  prayer  was  made 
that  he  be  committed  to  the  hospital  for  in- 
ebriates. Ui>on  due  hearing  in  the  district 
conrt  Boeck  was  found  to  be  an  inebriate, 
and  warrant  of  commitment  was  Issued,  and 
under  it  he  was  taken  to  KnoxviUe  for  treat- 
ment The  record  of  the  proceedings  was  in- 
troduced and  became  a  part  of  the  evidence 
in  tlie  case.  When  he  was  released,  or  what 
bis  condition  was  upon  being  released,  does 
not  appear.  At  some  time  after  he  went  to 
Independence. 

The  city  marshal  testified  that  he  saw 
Boeck  for  four  or  five  days  preceding  his 
death.  At  the  first  time  he  was  nnder  the  in- 
flnence  of  liquor  standing  against  the  bar  in 


a  saloon,  and  that  he  took  him  by  the  shoul- 
der, walked  him  to  the  door,  and  told  him  to 
go  home.  At  another  time  within  the  period 
given  he  also  saw  him  Intoxicated.  He  also 
said  that,  while  he  could  not  state  that 
Boeck  was  intoxicated  every  time  he  saw 
him  during  the  four  or  five  days,  the  biggest 
majority  of  times  he  was  drinking  heavily. 
He  was  at  these  times  more  often  in  the  sa- 
loon of  one  O'Brien,  who  does  not  appear  as 
a  witness  in  the  case.  The  marshal,  Mason, 
further  testified  that:  "Paul  Boeek'a  condi- 
tion at  any  time  during  the  time  I  saw  him 
was  such  as  to  Indicate  that  he  was  a  heavy 
drinker,  and  that  he  was  using  Intoxicating 
liquor  to  excess.  That  was  apparent  uppn. 
bis  face.  I  observed  that  the  first  time  I  re- 
member of  seeing  him.  I  didn't  see  him  at 
any  time  when  it  didn't  indicate  to  me  that 
he  was  a  heavy  drinker.  I  never  saw  him 
prior  to  the  time  that  I  saw  him  four  or  five 
days  before  his  death." 

WUUam  Plunkett,  who  Uved  with  his 
daughter,  keeper  of  the  rooming  house  where 
Boeck  was  staying  at  the  time  of  his  death, 
stated  that  the  last  he  saw  of  Boeck,  when 
living,  was  on  Sunday  about  2  or  3  o'clock ; 
that  he  was  not  drunk  then,  bnt  trembling 
and  nervous.  He  asked  for  cocaine  to  check 
the  nervousness,  but  this  was  denied  him. 
Boeck  then  went  away,  and  was  not  after- 
wards seen  by  Plunkett  when  living,  although 
he  heard  him  go  up  to  his  room  at  night,  in 
a  manner  which  the  witness  thought  was  "a 
little  noisily."  This  was  after  midnight 
He  heard  him  later  snoring  loudly.  The 
next  morning  Boeck  was  found  lying  on  his 
bed,  fully  dressed.    He  was  then  dead. 

R.  6.  Swan,  the  coroner,  who  was  called 
to  take  charge  of  the  body,  found  in  Boeck's 
room  a  full  quart  bottle  of  whisky  and  an 
empty  bottle,  which  looked  like  a  whisky 
bottle.  Dr.  McOrady,  whose  medical  report 
of  death  we  have  already  referred  to,  was 
called  in  by  the  coroner.  There  is  no  other 
direct  testimony  as  to  the  Immediate  cause 
of  death  than  as  here  redted. 

[4]  The  result  of  the  coroner's  inquest 
was  introduced  in  evidence,  and  this  was 
competent,  not  as  conclusive  upon  the  sub- 
ject, but  as  prima  fade  evidence  of  the  fact 
that  death  resulted  from  the  cause  thus 
found.  Metzradt  v.  M.  B.  A.,  112  Iowa,  526, 
84  N.  W.  498. 

We  then  have  as  evidence  tending  to 
show  that  the  death  of  Boeck  indirectly,  if 
not  directly,  resulted  from  the  excessive  use 
of  intoxicating  liquor,  the  verdict  of  the 
coroner's  jury,  which.  In  the  absence  of  evi- 
dence which  supports  a  different  conclusion, 
would  be  suflSdent  to  warrant  a  finding  in 
accordance  with  it  This  Is  supplemented  by 
parol  proof  of  the  habits  and  condition  of 
the  deceased  for  a  period  of  several  days 
immediately  preceding  and  up  to  his  death, 
the  whisky  bottles  found  in  his  room,  one 
full,  the  other  empty,  and  th^se-are  in  such 
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connection  and  harmony  with  what  the 
proof  shows  to  have  been  bis  prior  habits, 
bis  frequent  intoxication,  and  bis  commit- 
ment as  an  Inebriate,  that  without  evidence 
to  the  contrary  it  must  be  found  that  death 
resulted  from  the  cause  claimed  by  the  ap- 
pellant In  the  record  there  is  wanting  com- 
petent evidence  wUch  in  any  degree  tends  to 
meet  that  which  we  have  noted,  unless  it  be 
conjectural  statements  of  witnesses  on  cross- 
examination  of  theories  as  to  the  cause  of 
death  not  properly  arising  in  the  record. 
But  this  is  not  sufficient  Verdicts  must 
have  evidence  to  support  them,  and  must  not 
be  founded  on  mere  theory  or  conjecture. 
Wheelan  v.  Railway  Co.,  86  Iowa,  174,  62  N. 
W.  119. 

There  is  no  evidence  of  expert  witnesses 
or  others  tending  to  show  the  cause  of  death, 
save  that  which  we  have  quoted ;  and  while, 
in  the  absence  of  any  proof  upon  the  sub- 
ject the  right  of  recovery  would  be  with 
the  appellee,  where  the  record  presents  proof 
which  la  competent  and  which  Is  under  the 
law  sufficient  to  establish  the  tact  If  not 
disputed,  that  proof  must  be  respected. 
The  record  of  fact  Is  such  that  the  trial 
court  should  have  Instructed  the  Jury  to  re- 
turn a  verdict  for  the  defendant  on  what  Is 
termed  in  the  record  its  third  affirmative  de- 
fense. The  rulings  of  the  trial  court  on 
such  motion,  and  also  upon  the  motion  for 
new  trial.  In  the  first  division  of  which  the 
want  of  evidence  to  support  the  verdict  was 
urged,  were  erroneous. 

V.  The  waiver  of  appellant  which  was 
pleaded  In  the  reply  had  relation  only  to  that 
part  of  the  answer  which  pleaded  by  way  of 
defense  that  Boeck  became  and  waa  Intem- 
perate In  the  use  of  intoxicating  liquors; 
but  this  defense  was  not  relied  upon  at  the 
conclusion  of  the  evidence.  The  question  of 
waiver  or  estoppel,  therefore,  does  not  enter 
Into  the  case. 

For  the  errors  noted,  the  judgment  of  the 
trial  court  Is  reversed. 

WEAVER,  C.  J.,  and  DEEMER  and  OAY- 
NOR,  JJ.,  concur. 


HOPKINS  T.   liEE  et  aL 
(Supreme  Court  of  Iowa.     Nov.  17,  1913.) 

1.  Pabent  and  Child  (|  8*)— Possession  and 
Control  of  Propebtt  of  Child. 

The  father  has  not,  as  such,  any  legal  au- 
thority over  a  minor  son's  real  estate  not  ac- 
quired from  either  parent. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
ChUd,  Cent  Dig.  {{  100-110;   Dec  Dig.  {  8.*] 

2.  Intoxicating    Liquors    (|   93*)  — Mulct 

Tax— ASBESSMENT^NOTICB. 

Where  the  owner  of  real  property  reported 
by  the  assessor  as  subject  to  the  mulct  tax  was 
a  minor  over  14  years  of  age,  the  notice  of  the 
return  by  the  assessor  was  properly  served  upon 
him  alone. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  |  99;    Dec  Dig.  {  93.»] 


3.  Intoxicatino    Liquors    (|    93*)  — Mulct 
Tax— LiABiLiTT. 

Under  Code,  {  2432,  providing  that  everj 
person,  except  persons  who  hold  permits,  car- 
rying on  the  business  of  selling  or  keeping  for 
sale  intoxicating  liquors,  or  mamtainlng  a  place 
where  such  liquors  are  sold,  or  kept  with  intent 
to  sell,  shall  pay  a  mulct  tax  in  quarterly  in- 
stallments, which  shall  be  a  lien  upon  the  real 
property  wherein  such  business  is  carried  on, 
or  such  place  maintained,  infancy  or  other  dis- 
ability on  the  part  of  the  owner  of  the  prop- 
erty does  not  exempt  it  from  such  tax. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  99 ;    Dec  Dig.  f  93.*J 

4.  Intoxicating  Liquors  (i  93*)— Taxes— As- 
sessment. 

Under  the  express  provisions  of  Code  Snpp. 
{§  2433,  2437,  2438,  the  mulct  tax  against 
property  wherein  the  business  of  selling  or 
keeping  for  sale  intoxicating  liquors  is  carried 
on  without  a  permit  or  wherein  a  place  is 
maintained  for  selling  or  keeping  such  liquors 
for  sale,  is  returned  bf  the  assessor  to  the  coun- 
ty auditor,  and  by  him  certified  to  the  county 
treasurer,  who  enters  such  tax  as  a  lien  and 
charge  against  the  real  property,  and  hence  it 
is  not  essential  to  the  vaiidi^  of  such  tax 
that  it  be  levied  by  the  board  of  supervisors. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  99 ;    Dec  Dig.  i  93.*J 

6.  Intoxicatino  Liquors  (|  92*)- Taxks  — 

Assessment. 

Under  Code,  {  2432,  providing  that  ereiy 
person,  except  persons  holding  permits,  carry- 
ing on  the  business  of  selling  or  keeping  for 
sale  intoxicating  liquors,  or  maintaining  a  place 
where  they  are  sold  or  kept  for  sale,  shall  pay 
an  annual  tax  in  quarterly  installments,  whicfa 
shall  be  a  lien  upon  the  real  property  where 
such  business  is  carried  on,  or  such  place  main- 
tained, Code  Supp.  S  2433,  requiring  the  as- 
sessor of  each  township,  town,  city,  or  assess- 
ment district  before  the  20th  day  or  December, 
March,  June,  and  September  to  return  to  the 
county  auditor  a  list  of  persons  who  are,  or 
since  the  last  quarterly  return  have  l)een,  en- 
gaged in  such  business,  or  maintaining  such 
place.  Code,  |  2436,  providing  that  on  the  Ist 
day  of  January,  April,  July,  and  October  there 
shall  be  due  and  payable  from  each  person  so 
returned  a  quarterly  installment  of  such  tax, 
which  shall  be  a  lien  upon  such  real  propertr. 
Code  Snpp.  |  2437,  requiring  the  county  au- 
ditor to  certify  to  the  county  treasurer  a  list 
of  the  persons  so  returned,  and  section  2438, 
requiring  the  county  treasurer  to  enter  upon  his 
books  a  quarterly  installment  of  such  tax  as 
due  and  payable,  and  as  a  lien  and  charge  upon 
the  real  property,  such  tax  may  be  levied  for 
part  of 'a  calendar  year. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  98 ;   Dec  Dig.  {  92.*j 

6.  Intoxicating  Liquors  (J  93*)— Taxk8— As- 
sessment. 

If  under  such  sections  the  tax  may  be 
levied  only  for  a  full  calendar  year,  where 
it  was  levied  for  a  part  only  of  the  calendar 
year,  the  owner  of  the  prooerty  against  which 
It  was  levied  could  not  complain  that  it  was 
entered  for  a  less  amount  than  the  law  required. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f  99;    Dec  Dig.  i  93.*] 

7.  Intoxicatinq  Liquors  (|  93*)— Tax  Salis 
— Suits  to  Set  Aside — Burden  of  Show- 
ing Error. 

In  a  suit  to  set  aside  a  sale  of  land  for 
nonpayment  ot  a  mulct  tax,  levied  thereon  by 
reason  of  the  illegal  sales  of  liquor  on  such 
property,  the  burden  was  on  plaintiff  to  show 
error  or  irregularity  in  the  levy  or  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicatinc 
Liquors,  Cent  Dig.  {  99 ;    Dec  Dig.  {  93.*] 
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8.  Intoxicating  LiQtroRS  (J  03*)— Taxation 

— AssEssicENT— Remission. 

Code,  §  2441,  providing  that  application 
may  be  made  to  the  board  of  supervisors  to 
remit  a  mulct  tax  assessed  against  property 
because  of  the  illegal  sale  of  intoxicating  liq- 
uors thereon,  and  section  2442,  providing  for  a 
hearing  on  the  petition,  and  that,  if  upon  such 
hearing  it  be  found  by  a  majority  vote  of  the 
board  that  the  tax  is  proper,  it  shall  stand,  and 
that  otherwise  it  shall  be  remitted,  create  a 
tribunal  and  provide  the  method  for  contesting 
the  tax,  or  for  a  rebate  or  remission  thereof; 
and,  unless  the  tax  is  wholly  void,  such  remedy 
must  be  pursued. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  09;    Dec.  Dig.  i  93.*] 

Appeal  from  District  Coart,  Hamilton 
Ck>unt7;  Chaa.  E.  Albrook,  Judge. 

Suit  In  equity  to  set  aside  a  tax  sale  of 
plaintisrs  property  for  a  "mulct  tax"  levied 
thereon  by  reason  of  the  illegal  sale  of  liq- 
uors therein  by  plalntifTs  father.  The  trial 
court  dismissed  the  petition,  and  plaintlfC  ap- 
peals.   Affirmed. 

Wesley  Martin,  of  Webster  City,  for  ap- 
pellant   6.  D.  Thompson,  of  Webster  City, 
for  appellee  George  W.  Lee.    O.  J.  Hender- 
'  son,  of  Webster  City,  for  appellee  Hamilton 
Count?. 

DEEMER,  3.  Plaintiff  was  a  minor  at 
the  time  of  the  levy  and  sale  of  the  property 
in  question,  arriving  at  full  age  on  March 
12,  1910.  He  was  the  owner  of  the  property, 
consisting  of  about  one  acre  of  land  in  the 
city  of  Webster  City,  Iowa,  having  acquired 
the  title  thereto  by  and  from  Charles  Howell 
and  wife,  which  deed  was  duly  filed  of  rec- 
ord on  May  14,  1902.  After  the  making  of 
the  deed,  plaintiff's  father  lived  in  and  upon 
the  property,  and  plaintiff  went  to  work 
upon  a  farm  some  seven  miles  from  Webster 
City.  He  visited  his  father,  M.  C.  Hopkins, 
Sr.,  while  he  lived  upon  the  property,  two  or 
three  times  a  year  after  he'  ceased  living 
with  him,  aside  from  occasional  visits  on 
Sunday.  The  father  was  indicted  by  the 
grand  Jury  of  Hamilton  county  four  times, 
at  least,  for  the  illegal  sale  of  liquor  upon 
the  property  in  question,  once  in  May,  1906, 
again  in  February,  1907,  December,  1907, 
and  finally,  in  October,  1909,  and  he  spent 
some  time  in  Jail  because  of  convictions  up- 
on these  indictments.  Plaintiff  knew  of  at 
least  three  of  these  indictments,  and  knew 
that  his  father  had  been  convicted  on  some 
of  them.  A  mulct  tax  was  levied  upon  the 
property,  some  time  before  the  one  for 
which  the  sale,  which  is  now  attacked,  was 
made,  and  plaintiff  brought  action  to  set  the 
same  aside,  but  for  some  reason  the  same 
was  never  tried.  In  September  of  the  year 
1909,  the  assessor  of  Webster  City  made  a 
return  to  the  county  auditor  of  all  those  en- 
gaged in  the  sale  of  liquor  in  the  city,  and 
among  others  reported  Milton  Hopkins,  Sr., 
as  engaged  therein,  giving  a  description  of 
the  property  in  question,  and  reiiorting  plain- 


tiff as  the  owner  thereof,  and  .a  mulct  tax  of 
$150  was  assessed  against  the  property.  No- 
tice of  the  return  by  the  assessor  was  per- 
sonally served  upon  both  plaintiff  and  his 
father  on  September  13,  1909,  and  the  tax 
was  certified  to  the  county  treasurer  on 
September  30,  1909.  As  the  tax  was  not 
paid,  the  property  was  sold  for  taxes  by  the 
treasurer  on  December  6,  1909,  defendant 
Lee  being  the  purchaser  thereof  for  the 
amount  of  the  tax,  with  interest  and  costs. 
On  April  21,  1911,  plaintiff  commenced  this 
suit  to  set  aside  the  tax  sale  and  as  grounds 
thereof  alleged: 

'•  •  *  *  That  at  the  time  of  said  sale 
he  was  a  minor  under  the  age  of  21  years, 
and  that  he  was  In  no  manner  concerned  in 
the  wrongful  act  for  which  said  mulct  tax 
was  levied,  and  in  no  manner  consented  to 
the  wrongful  keeping  or  sale  of  intoxicating 
liquors  upon  the  said  premises.  That  the 
plaintiff  did  not  attain  the  age  of  21  years 
untU  the  12th  day  of  March,  1910. 

"Par.  5.  That  the  father  of  this  plaintiff 
was  in  possession  of  said  premises  at  the 
time  of  the  alleged  wrongful  keeping  and 
sale  of  liquors,  and  that  his  (Occupancy  of 
said  premises  was  without  any  lease  or  con- 
tract or  consent  on  the  part  of  the  plaintiff. 

"Par.  6.  The  plalntifl  says  therefore  that 
said  mulct  tax  was  void  and  illegal  and 
levied  without  authority,  and  never  became 
a  lien  upon  the  said  premises. 

"Par.  7.  That  the  levy  of  said  mulct  tax 
was  without  jurisdiction  and  without  due 
process  of  law. 

"Par.  a  That  no  notice  of  the  intention  to 
make  said  levy  was  served  on  plaintiff  as 
provided  by  law." 

Although  plaintiff  alleged  that  he  had  no 
notice  of  the  illegal  sale  of  liquor  on  the 
premises,  that  he  did  not  consent  to  the  oc- 
cupancy thereof  by  his  father,  and  that  he 
had  no  notice  of  the  levy,  the  testimony  does 
not  support  these  allegations.  On  the  con- 
trary, it  affirmatively  appears  that  plaintiff 
consented  to  the  use  of  the  property  by  his 
father,  and  he  had  notice  that  illegal  sales 
were  being  made  thereon  by  his  father. 
Again,  it  appears  that  notice  of  the  return 
by  the  assessor  was  given  him  as  required 
by  law. 

[1]  It  is  true  that  plaintiff  was  a  minor 
during  this  entire  period,  and  that  he  had 
no  guardian,  save  perhaps  a  natural  one — 
his  father — but  of  course  the  father,  as  such, 
had  no  legal  authority  over  his  son's  proper- 
ty, not  acquired  from  either  parent 

[2]  As  plaintiff  was  over  14  years  of  age, 
when  the  assessor  reported  the  property  as 
subject  to  the  mulct  tax,  the  notice  was 
properly  served  upon  him  alone.  As  we  un- 
derstand it,  plaintiff's  counsel  claim  that 
as  he,  plaintiff,  was  a  minor,  the  property 
was  not  subject  to  the  mulct  tax ;  that  plain- 
tiff had  no  knowledge  of  the  Illegal  sales  of 
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Uqnor;  that  there  Is  no  authority  (or  levy- 
Int;  a  mulct  tax  for  a  part  of  a  year;  and 
that  no  tax  was  ever  levied  by  the  board. 
As  we  have  already  observed,  the  testimony 
does  not  support  some  of  these  allegations 
of  fact,  and  we  take  it  the  only  questions  in 
the  case  are:  First,  May  a  mulct  tax  be 
levied  upon  the  property  of  a  minor,  and,  if 
so,  may  It  be  levied  for  but  a  part  of  a 
calendar  year?  Incident  to  these  two  ques- 
tions is  a  dalm  made  for  appellant  that  the 
toard  of  supervisors  must  levy  the  tax,  and 
as  there  Is  no  showing  of  such  a  levy,  tlie  tax 
is  Invalid.  To  a  proper  understanding  of 
a  discussion  of  these  matters,  it  is  necessary 
to  quote  a  part  of  the  statutes  with  reference 
to  what  is  known  as  the  mulct  tax. 

Code,  i  2432,  reads:  "Every  person,  part- 
nership or  corporation,  except  i)ersons  liold- 
iug  permits,  carrying  on  the  business  of  sell- 
ing or  keeping  for  sale  Intoxicating  liquors, 
or  maintaining  a  place  where  intoxicating 
liquors  are  sold  or  kept  with  intent  to  sell, 
shall  pay  an  annual  tax,  to  be  called  a  'mulct 
tax,'  of  six  hundred  dollars,  in  quarterly  in- 
stallments .as  hereinafter  provided,  wlilch 
tax  shall  he  a  lien  upon  the  real  property 
wherein  or  whereon  the  business  is  carried 
on,  or  where  the  place  for  selling  or  keeping 
for  sale  is  maintained,  from  the  time  each 
Installment  of  tax  as  hereinafter  provided 
■  shall  become  due  and  payable.  In  case  the 
licrsou  carrying  on  the  business  or  maintain- 
ing the  place  is  a  different  person  from  the 
owner  of  the  real  property  wherein  or  where- 
on the  business  is  carried  on  or.  the  place 
maintained,  then  the  tax  shall  be  payable  by 
the  person  conducting  such  business  or  main- 
taining such  place.  But  such  owner  may 
pay  such  tax  at  any  time  after  the  same  be- 
comes due  and  payable  for  the  purpose  of 
releasing  his  property  therefrom." 

Code  Supp.  i  2433,  reads  In  part  as  fol- 
lows: "In  the  months  of  December,  March, 
June,  and  September  of  each  year,  and  be- 
fore the  twentieth  day  of  each  of  said 
months,  the  assessor  of  each  township,  town 
or  city,  or  assessment  district  thereof,  shall 
return  to  the  county  auditor  a  list  of  persons 
who  are,  or  since  the  last  quarterly  return 
have  been,  engaged  in  carrying  on  within 
said  township,  town,  city  or  assessment  dis- 
trict the  business  of  selling  or  keeping  for 
sale  intoxicating  liquors,  or  maintaining  any 
place  where  such  liquors  are  sold  or  kept 
for  sale,  and  also  a  description  of  the  real 
property  wherein  or  whereon  such  business  is 
carried  on  or  such  place  is  maintained,  with 
the  name  of  the  occupant  or  tenant  and  own- 
er or  agent.  At  least  five  (5)  days  before  the 
assessor  makes  the  return  above  contemplat- 
ed to  the  county  auditor  he  shall  give  to  the 
person  found  in  possession  of  each  place 
which  Oie  intends  to  list,  or  is  required  to 
list,  and  to  tlie  tenant,  occupant  and  owner 
of  such  place  a  notice  in  writing  that  he  in- 
tends to  return  such  list  to  the  county  audi- 


tor charging  the  property  itself  and  the 
owner  of  the  property  therein  described  and 
the  person  wlio  owns  or  conducts  tlie  busi- 
ness with  the  mulct  tax.  •  •  •  The 
assessor  shall  give  notice  in  each  case  In 
such  one  of  the  ways  above  provided  as  the 
circumstances  of  the  case  require,  and  he 
shall  show  in  his  return  to  the  auditor  that 
he  has  given  notice  and  the  manner  of  the 
service.  The  return  signed  by  the  assessor 
shall  In  all  cases  be  admissible  in  evidence 
without  further  proof,  and  such  return  shall 
have  the  same  force  and  effect  as  the  oath  of 
the  assessor.  The  burden  of  proof  sbAll  in 
all  cases  be  upon  the  party  <daiming  that  no- 
tice was  not  given.    •     •    •  »• 

Code,  f  2436,  provides  that:  "On  the  first 
day  of  January,  of  April,  of  Joly,  and  of 
October  of  each  year  there  shall  be  due  and 
payable  from  each  person  returned  to  the 
county  auditor  by  the  assessor,  or  by  three 
citizens  as  aforesaid,  as  a  person  carrying 
on  the  business  of  selling  or  keeping  for  sale 
Intoxicating  liquors,  or  maintaining  a  place 
where  such  liquors  are  sold  or  kept  for  sale; 
a  quarterly  installment  of  the  mulct  tax 
herein  provided  for,  and  the  tax  due  from 
any  person  so  returned  by  the  assessors,  or 
by  three  reputable  citizens,  shall  be  a  lien 
upon  the  real  property  wherein  or  whereon 
such  business  is  returned  as  being  carried  on 
or  such  place  maintained,  whether  the  per- 
son carrying  on  such  business,  or  maintain- 
ing such  place,  is  correctly  described  or  not 
If  the  installments  of  tax  due  and  payable 
as  aforesaid  are  not  paid  within  one  month 
after  the  same  become  due  and  payable,  then 
a  penalty  of  twenty  per  cent  shall  be  added 
thereto,  together  with  one  per  cent  per 
month  thereafter  until  paid.  Whoever  is 
assessed  under  the  provisions  of  this  chapter 
shall  be  liable  at  least  for  one  quarterly  hi- 
stallment  of  the  tax  herein  provided  for, 
notwithstanding  any  such  person  may  discon- 
tinue the  business  when  so  assessed,  and  not- 
withstanding the  fact  that  he  may  have  been 
in  the  business  for  a  less  period  than  three 
months;  and  if  he  shall  continue  therein 
for  a  longer  period  than  three  months,  he 
shall  be  liable  for  an  additional  quarterly  In- 
stalhnent,  subject  to  abatement  on  account 
of  discontinuance  of  the  business  before  the 
expiration  of  such  second  or  subsequent 
quarter." 

Code  Supp.  f  2437,  provides  that:  "On  the 
last  day  of  December,  of  March,  of  June,  and 
of  September  in  each  year,  the  county  audi- 
tor shall  certify  to  the  county  treasurer  a 
complete  list  of  the  names  of  persons  re- 
turned to  him  by  the  assessors,  op  entered  on 
the  sworn  statements  made  to  him  by  cit- 
izens as  aforesaid,  together  with  a  descrip- 
tion in  each  case  of  the  real  property  where- 
in or  whereon  the  business  is  carried  on  or 
the  place  maintained,  and  the  name  of  the 
occupant  or  tenant,  and  the  owner  or  agent 
of  such  property,  and  the  county  auditor 
shaU  keep  in  his  office  in^oks  to  be  provW- 
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«d  for  tliat  purpose  an  account  to  be  known 
as  the  'Mulct  Tax  Account'  in  which  memo- 
randa of  all  moneys  which  may  come  Into 
his  hands  and  those  of  the  county  treasurer, 
from  the  mulct  tax,  shall  be  entered;  and 
the  county  treasurer  shall  keep  a  like  ac- 
count and  record  of  all  mulct  tax  coming  in- 
to his  bauds.  Settlement  of  «uch  accounts 
shall  be  made  with  the  board  of  supervisors 
at  the  January  and  June  sessions  of  the 
board,  which  settlement  shall  be  published 
with  the  proceedings  of  the  board." 

Section  2438  of  the  Supplement  reads: 
"The  county  treasurer  shall  thereupon  euter 
upon  a  book  known  as  the  'Mulct  Tax  Book' 
a  quarterly  installment  of  the  mulct  tax,  as 
due  and  payable  by  the  person  carrying 
on  such  business  or  keeping  such  place,  and 
as  a  lien  and  charge  upon  and  against  the 
real  property  wherein  or  whereon  such  busi- 
ness is  carried  on  or  such  place  maintained, 
all  payments  of  mulct  tax  shall  be  made  to 
the  county  treasurer  upon  a  certificate  from 
the  county  auditor  showing  the  amount  due." 

And  section  2439  of  the  Supplement  pro- 
vides that:  "After  the  expiration  of  one 
mouth  from  the  date  when  such  tax  be- 
comes due  and  payable,  if  not  paid,  it  shall 
be  delinquent  and  collectible  by  the  treasurer 
in  the  same  method  as  tb'at  In  which  other 
delinquent  taxes  are  collectible,  and  all  the 
provisions  as  to  the  collection  of  other  de- 
linquent taxes  shall  apply.  Tax  sales  for 
such  delinquent  taxes  shall  also  be  made  on 
the  first  Monday  in  June  of  each  year,  in 
the  same  manner  and  to  the  same  effect  as 
on  the  first  Monday  In  December,  and  all  the 
provisions  of  law  as  to  tax  sales  in  December 
shall  apply  to  such  sales  In  June.  •  •  • 
The  provisions  of  sections  fourteen  hundred 
and  thirty-six  (1436),  fourteen  hundred  and 
thirty-seven  (1437),  and  fourteen  hundred  and 
thirty-eight  (1438),  of  the  Code  shaU  apply 
to  the  redemption ;  but  the  supervisors  may 
allow  redemption  for  any  amount  deemed 
advantageous  to  the  county;  and  in  default 
thereof  after  notice  to  redeem  as  provided 
by  section  fourteen  hundred  and  forty-one 
(1441)  of  the  Code,  the  treasurer  shall  exe- 
cute a  deed  to  the  county,  vrithout  fee,  and 
such  deed  shall  have,  so  far  as  applicable, 
all  the  effect  as  provided  by  section  fourteen 
hundred  and  forty-four  (1444)  of  the  Code 
as  to  vesting  in  the  county  all  the  right,  title, 
interest  and  estate  of  the  former  owner  in 
and  to  the  land,  conveyed.  On  redemption 
or  on  final  sale  of  the  property  the  proceeds 
shall  be  applied  as  provided  by  section  twen- 
ty-four hundred  and  forty-five  (2445)  of  the 
Code.    •    •    *» 

Section  2441  of  the  Code  provides  that: 
"At  the  meeting  of  the  board  of  supervisors 
next  following  the  listing  as  aforesaid,  ap- 
plication may  be  made  to  remit  the  tax,  by 
petition  duly  verified  and  filed  with  the  coun- 
ty auditor  at  least  eight  days  before  the  time 
set  for  the  consideration  of  the  case,  and  no- 


tice for  the  same  length  of  time  must  be 
served  on  the  county  attorney  In  writing. 
The  averments  of  the  petition  shall  be  deem- 
ed denied,  and  witnesses  may  be  examined, 
and  the  chairman  of  the  board,  or,  in  bis 
absence  or  inability  to  act,  any  member  of 
the  same  may  administer  an  oath  In  the  same 
form  and  of  the  same  effect  as  to  penalties 
for  testifying  falsely  as  if  administered  In 
court" 

Section  2442  reads:  "On  the  application 
to  remit  the  tax,  the  owner  of  the  property 
may  be  heard  in  support  of  the  same,  aud 
evidence  of  the  general  reputation  of  the 
place  shall  be  admissible,  and  if  upon  the 
hearing  of  the  case  It  shall  be  shown  that 
the  petitioner,  his  agent  or  tenant  has  paid 
a  retail  liquor  dealer's  internal  revenue  tax 
to  the  United  States,  covering  any  portion  of 
the  time  and  premises  as  set  forth  In  the 
listing  of  said  real  estate,  it  shall  be  prima 
f&de  evidence  that  the  person  aud  property 
are  subject  to  the  tax.  If  upon  said  hearing 
it  be  found  by  a  majority  vote  of  the  board 
of  supervisors  that  tbe  tax  is  proper,  it  shall 
stand,  otherwise  it  shall  be  remitted,  and  the 
board  shall  enter  Its  order  on  Its  rec- 
ord.   •    •    ••• 

Section  2443  of  the  Code  is  in  part  as 
follows:  "  ♦  •  •  If  any  sale  of  real  prop- 
erty has  been  made  for  a  tax  which  Is  after- 
wards remitted,  the  title  of  the  purchaser 
shall  become  void  and  the  amount  paid  by 
such  purchaser  shall  be  refunded  by  the 
county.  If  any  application  for  the  remission 
of  the  tax  is  refused  by  the  board  of  super- 
visors, and  no  appeal  therefrom  Is  taken,  or 
if  on  appeal  to  tbe  district  court  the  tax 
Is  confirmed,  tbe  costs  of  the  whole  proceed- 
ing shall  be  certified  by  the  auditor  to  the 
treasurer,  and  by  him  addM  to  the  tax,  and 
collected  as  the  remainder  of  such  tax." 

And  section  2444  provides  in  i>art:  "•  «  • 
Should  it  appear,  either  on  the  trial  before 
the  board  of  supervisors  or  in  the  district 
court,  that  there  have  been  sales  of  Intoxi- 
cating liquors  made  In  or  upon  the  premises 
listed  for  taxation,  the  tax  shall  be  confirmed 
against  the  person,  corporation  or  partner- 
ship conducting  the  business,  and  if  It  ap- 
pears that  the  wrong  name  or  an  alias  has 
been  used,  then  the  record  and  assessment 
list  may  be  amended  and  the  true  name  In- 
serted; and  If  It  shall  appear  at  such  trial 
that  the  owner  or  his  agent  knew,  or  by  the 
use  of  reasonable  care  or  diligence  might 
have  known,  of  the  sales  of  intoxicating  liq- 
uors as  aforesaid,  the  tax  shall  be  confirmed 
against  the  property  by  an  order  of  record, 
and  the  clerk  of  the  district  court  shall  cer- 
tify such  fact  to  the  county  auditor,  with  the 
amount  of  costs  made  in  the  trial  of  the 
case." 

These  quotations  from  the  statutes  seem  to 
be  sufficient  In  themselves  to  answer  appel- 
lant's contentions. 

[3]  The  tax  is  to  be  assessed  agalnst^th^ 
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property,  no  matter  if  the  owner  be  a  minor. 
In  otber  words,  neither  minors,  insane  per- 
sons, nor  any  other  persons  laboring  under  a 
disability  are  exempted  from  the  levy  of  a 
mulct  tax  upon  their  property. 

[4]  The  tax  is  not  levied  by  the  board  of 
supervisors,  but  is  returned  by  the  assessor 
to  the  county  auditor,  and  by  the  auditor  cer- 
tified to  the  county  treasurer,  and  the  treas- 
urer, upon  such  certificate,  enters  the  same  as 
provided  by  the  statute. 

[S,  8]  It  may  be  levied  for  part  of  a  calen- 
dar year ;  but,  even  were  this  true,  if  entered 
at  a  proper  time,  plaintiff  cannot  complain 
if  entered  for  a  less  amount  than  the  law 
requires.  Notice  is  required,  but  such  notice 
was  given;  at  any  rate,  plaintiff  did  not 
prove  absence  of  notice,  as  the  statute  seems 
to  require.  It  Is  true  that  under  prior  stat- 
utes an  assessment  levy  by  the  board  of  su- 
pervisors was  necessary  (Smithberg  v.  Arch- 
er, 108  Iowa,  215,  78  N.  W.  84T) ;  but  this  is 
not  the  rule  under  present  statutes. 

[7]  The  sale  appears  to  have  been  regular 
in  all  respects,  and  the  statute  casts  the  bur- 
den of  showing  error  or  irregularity  in  the 
levy  or  sale  upon  the  plaintiff,  and  he  has 
not  met  this  burden. 

[8]  Moreover,  the  statutes  create  a  tribu- 
nal, and  provide  the  method  for  contesting 
or  for  a  rebate  or  remission  thereof,  and  un- 
less the  tax  was  wholly  void,  plaintiff  was 
required  to  pursue  his  remedy  under  the 
statutes:  Oibs<»i  v.  Cooley,  129  Iowa,  529, 
105  N.  W.  1011;  Newton  ▼.  McKay,  130 
Iowa,  596,  102  N.  W.  827. 

It  will  be  noticed  that  this  is  not  an  action 
to  redeem;  but  one  to  set  aside  and  cancel 
the  tax  and  the  certificate  of  purchase  at  the 
sale,  so  that  we  have  no  occasion  to  con- 
sider plaintiff's  rights  to  redeem  and  the 
effect  of  his  minority  upon  such  right.  Al- 
though plaintiff  had  notice  of  the  levy,  it  has 
been  held  under  prior  statutes  that  no  no- 
tice need  be  given.  Hodge  v.  Muscatine  Co., 
121  Iowa,  482,  96  N.  W.  968,  67  L.  R.  A.  624, 
104  Am.  St  Rep.  304;  s.  C.,  196  U.  S.  276,  25 
Sap.  Ct.  237,  49  L.  Ed.  477. 

There  seems  to  be  no  tenable  reason  for 
disturbing  the  tax  or  the  sale.  Plaintiff's 
counsel  make  much  of  the  fact  that  plaintiff 
.  is  a  minor  whose  rights  should  always  be 
paramount,  but  this  is  a  question  for  the  Iieg- 
islature  and  not  for  us.  In  the  instant  case 
plaintiff's  minority  is  not  of  such  conse- 
quence. He  was  at  least  19  years  of  age 
when  the  tax  was  levied;  he  was  doing  for 
himself,  by  working  upon  a  farm;  he  per- 
mitted his  father  to  occupy  his  property 
without  paying  any  rent  therefor,  so  far 
as  shown,  and  made  no  objections  to  his  sales 
of  liquor  thereon.  That  he  must  have  known 
of  such  sales  and  consented  thereto  is  ap- 
parent from  the  record.  Were  we  to  hold 
that  the  Legislature,  without  so  saying,  in- 
tended to  exempt  the  property  of  minors  or 


other  persons  laboring  under  any  form  of  dis- 
ability from  the  mulct  tax,  an  easy  way  of 
avoiding  the  tax  would  be  pointed  out,  and 
it  is  not  too  much  to  say  that  most  of  the 
property  in  the  state  whereon  sales  of  Uqnor 
are  being  made  would  be  found  to  be  in  the 
name  of  minors,  or  perhaps  insane  persons. 

Of  course,  plaintiff  may  redeem  bis  prop- 
erty from  the  sale,  unless  the  time  for  sucb 
redemption  has  expired,  and  upon  tbat  ques- 
tion we  venture  no  opinion  at  this  time. 

The  result  of  the  whole  matter  is  that  the 
decree  is,  in  our  opinion,  correct,  and  it  is 
affirmed. 

WEAVER,  C.  J.,  and  GAYNOR  and  WITH- 
ROW,  JJ.,  concurring. 


COCHBURN  v.  HAWKETE   COMMERCIAL 

MEN'S  ASS'N. 

NUGENT  et  «1.  v.  HAWKEYE  COMMER- 
CIAL MEN'S  ASS'N. 

(Supreme  Court  of  Iowa.    Nov,  17,  1913.) 

1.  Appkal  ANn  Ebbob  (|  773*)— Motion  to 
Dismiss— Bbiefs—Failube   to   File— Ttme. 

A  motion  to  dismiss  or  affirm  because  ap- 
pellant's brief  was  not  filed  in  time  will  not  be 
granted  where  a  proper  excuse  is  presented, 
and  no  prejudice  resulted  to  the  appellee  from 
the  delay. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3104,  3108-3110;  Dec. 
Dig.  i  773.*] 

2.  Plkadino  (S  290*)— Pbtitiow  or  IirrMVEX- 

TION— VEBIflCATION. 

Where  the  original  petition  was  not  veri- 
fied, a.  petition  in  intervention  was  not  fatall; 
defective  for  want  of  verification. 

[Ed.  Note.— For  otber  cases,  see  Pleading, 
Cent  Dig.  {{  859-863,  886%;  Dec.  Dig.  i 
290.  •] 

3.  Appeal  and  Bbbob  (J  1036*)— Pirrrnos  of 
INTEBVENTION— Motion  to  Stbike— De.mai. 
— Pbbjudice. 

In  an  action  on  an  accident  certificate,  N. 
intervened,  claiming  the  proceeds  by  assignment 
from  plaintiff,  after  which  defendant  moved  to 
dismiss  the  action  because  of  a  settlement  be- 
tween it  and  plaintiff  prior  to  the  intervention. 
This  motion  wag  sustained  as  to  the  original 
plaintiff,  but  denied  as  to  intervener,  after 
which  he  commenced  an  original  action  against 
the  insurer  based  on  the  same  daim  with  which 
the  petition  of  Lotervention  was  consolidated 
without  objection.  Held,  that  the  court's  re- 
fusal to  strike  the  petition  of  intervention  was 
not  prejudicial  to  defendant,  even  if  erroneous. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  4069-4074;  Dec.  Dig.  i 
1036.»] 

4.  INSUBANOK  ((  618*)  —  Accident  Policy — 
Actions  by  assignee— Viinuk. 

Code,  {  3499,  provides  that  insurance  com- 
panies may  be  sued  in  the  county  in  which  the 
contract  of  insurance  was  made,  or  in  wbiob 
the  loss  insured  against  occurred,  or,  in  cas« 
of  insurance  against  death  or  disabili^,  in  the 
county  of  the  domicile  of  the  insured  at  the 
time  the  loss  occurred,  or  in  the  connty  of 
plaintiff's  residence.  Held,  that  sucli  section 
was  applicable  to  an  accident  insurance  com- 
pany, and  that  an  action  by  an  assignee  of  the 
proceeds  of  a  certificate  was  properly  bronght 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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in  the  county  where  the  assnred  resided  at  the 
tune  of  the  loss. 

_  [Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1536-1539 ;   Dec.  Dig.  {  618.*] 

5.  Attornbt  and  Client  ({  104*)— General 
Attornbt  —  Knowledqb  —  Imputation  to 
Client. 

Knowledge  or  notice  of  facts  acquired  by 
the  general  attorney  of  an  accident  insurance 
company  in  the  business  of  the  company  while 
endeavoring  to  settle  a  loss  was  in  law  knowl- 
edge of  or  notice  to  the  company. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  CUent,  Cent  Dig.  {|  92,  03,  1020;  Dec. 
Dig.  {  104.*] 

6.  Inburance  ({  665*)  —  Knowledge  of  Di- 
rectors—Imputation  TO  Corporation. 

Where  an  alleged  director  of  defendant 
corporation  furnished  a  printed  copy  of  defend- 
ant's by-laws,  on  which  his  name  appeared  with 
others  as  directors,  the  authentidty  of  which 
by-laws  was  not  denied,  and  he  testified  that 
be  had  attended  a  director's  meeting  when  the 
matter  of  assignment  of  a  claim  against  de- 
fendant to  _  N.  had  been  considered,  the  evi- 
dence sufficiently  showed  his  official  connection 
-with  defendant  to  impute  his  knowledge  of  the 
alleged  assignment  to  defendant 

[Ed.  Note. — For  other  cases,  see  Insyrange, 
Cent.  Dig.  t{  1566, 1707-1720 ;  Dec.  Dig.  1 666. •] 

7.  Witnesses  (j  204*)— Privilege- Attor- 
ney-Confidential  Communications. 

An  attorney  for  an  accident  insurance 
company  was  not  privileged  to  refuse  to  iden- 
tify a  printed  copy  of  the  company's  by-laws, 
under  Code,  |  4608,  forbidding  the  disclosure 
by  an  attorney  of  confidential  communications 
intrusted  to  him  during  the  course  of  his  em- 
ployment 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  f{  759,  760,  762;   Dec.  Dig.  {  204.*] 

8.  Witnesses  (J  402*)  —  Contradiction  — 
Witness  Called  by  Plaintiff. 

While  plaintiff  may  not  attack  the  reputa- 
tion of  his  own  witness  for  truth  and  veracity 
or  moral  character,  he  is  not  bound  by  his  tes- 
timony, but  may  show  a  different  state  of  facts 
by  other  witnesses;  the  weight  of  the  testi- 
mony being  for  the  jury. 

[EJd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  1268;   Dec.  Dig.  i  402.»] 

9.  Insurance  ({  669*>— Accident  Pouot— 
Evidence— Manifestations  of  Pain. 

In  an  action  by  an  assignee  of  a  claim  on 
an  accident  policy,  the  evidence  of  a  physician 
who  treated  insured  for  his  injury,  showing  the 
progress  of  the  patient,  the  condition  of  the 
injury  at  different  times,  and  manifestations 
of  pain  which  the  physician  observed,  was  prop- 
erly admitted  when  limited  to  its  bearing  on 
the  extent  of  the  injury  and  disability. 

[Ed.  Note.— For  other  cases,  see  Insurance^ 
Cent  Dig.  S§  1691-1693 ;    Deb.  Dig.  {  659.*]   ' 

10.  Evidence-  ({  179*)— Best  and  Secondary 
Etidence— Contents   of  Whiting. 

Where  N.,  claiming  under  an  assignment 
of  a  claim  on  an  accident  certificate,  showed 
that  the  original  assignment  had  been  sent  to 
defendant,  and  was  no  longer  in  his  posses- 
sion, and  also  proved  notice  to  defendant  to 
produce  the  same,  which  it  had  failed  to  do, 
the  court  properly  admitted  parol  evidence  of 
its  contents. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  595-599;   Dec.  Dig.  |  179.*] 

11.  Insurance  (i  662*)— Accident  Policy- 
Assignment  of  Claim— Variance. 

Notice  of  injury  first  given  to  defendant 
under  an  accident  policy  was  a  claim  for  a  lost 
eye,  compensation  for  which  was  fixed  at  a 
stated  sum.     Suit  was  thereafter  instituted  for 


injury  to  the  eye  resulting  in  disability  for  a 
period  claimed.  Preliminary  proofs  stating  the 
first  claim  were  admitted  m  evidence  over  ob- 
jections of  defendant  that  the  action  was  not 
for  such  loss  but  for  disability.  Hrld,  that  the 
cause  of  action  was  the  injury,  the  measure  of 
recovery  being  determined  by  its  results,  and 
that  the  evidence  was  therefore  not  error. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §g  1697,  1698,  1700-1706 ;  Dec.  Dig. 
i662.*] 

12.  INSUBANOE  (IS  668,  669*)— Action  on  Cer- 
TiFicATB  —  Question  for  Jury  —  Instruc- 
tions. 

Assnred,  having  a  claim  under  an  accident 
certificate,  assigned  the  same  to  N.,  who  testi- 
fied that  the  assignment  directed  the  insurer 
to  pay  him  the  amount  coming  to  assured  un- 
der the  certificate.  Assured  testified  that  the 
aasignment  was  given  to  N.  to  enable  him  to 
collect  a  claim  for  loss  of  assured's  eye,  and 
also  that  he  gave  an  order  to  N.  authorizing 
him  to  collect  the  claim  by  its  number ;  that 
afterwards,  finding  his  injury  not  so  great  as 
it  first  believed,  the  claim  was  changed  to  cor- 
respond with  the  actual  injury,  and  to  make  a 
claim  for  disability  for  a  spedned  period.  Held, 
that  the  scope  of  the  assignment  was  a  question 
for  the  jury,  which  was  properly  submitted  un- 
der instructions  requiring  them  to  find  that 
there  had  been  an  assignment  to  N.  of  assur- 
ed's right  to  recover  on  the  certificate,  and  that 
defendant  had  notice  of  the  assignment  before 
it  settled  with  assured,  in  order  to  entitle  plain- 
tiff to  recover. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |{  1656.  1732-1784 ;  Dec  Dig.  §1 
668,  669.'] 

Appeal  from  District  Court,  Webster  Coun- 
ty;   C.  B.  Albrook,  Judge. 

Action  on  certificate  of  accident  indemnity. 
From  a  verdict  and  Judgment  for  P.  F.  Nu- 
gent, plaintiff  and  intervener,  defendant  ap- 
peals.    Affirmed. 

Bradford  &  Johnson,  of  Marshalltown,  and 
Healy  &  Healy,  of  Ft  Dodge,  for  appellant 
Kelleher  &  O'Connor,  of  Ft  Dodge,  for  ap- 
pellee. P.  F.  Nugent,  of  Ft  Dodge,  pro  se. 
WITHROWl  J.  I.  This  action  was  original- 
ly brought  by  Lawrence  W.  Cochbum  to  re- 
cover benefits  under  a  certificate  or  policy 
of  accident  insurance,  as  a  member  of  the  de- 
fendant association,  the  appellant  The  ac- 
cident occurred  September  22,  1908,  and  when 
suit  was  brought  August  30,  1909,  benefits 
were  dalmed  for  the  period  extending  from 
September  22,  1908,  to  March  25,  1909.  Aft- 
erward P.  F.  Nugent  intervened,  claiming 
to  have  acquired  by  assignment  the  cause  of 
action  In  suit,  following  which  on  motion  of 
the  defendant  the  suit  of  Cochbum  was  dis- 
missed because  of  a  settlement  made  be- 
tween the  parties  to  the  action,  plaintiff 
and  defendant,  prior  to  the  time  of  the  in- 
tervention. The  intervener  claimed  that  the 
settlement  had  been  made  with  knowledge  of 
bis  rights,  and  was  not  binding  upon  him, 
and  following  the  dismissal  of  the  main  ac- 
tion he  filed  petition  in  the  case  of  Nugent  v. 
Hawkeye  Commercial  Men's  Association, 
based  upon  the  same  claim  of  right  as  plead- 
ed in  his  petition  of  intervention.  There  was 
a    consolidation    of    the    two    proceedings, 
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trial  to  a  Jury,  resulting  in  a  rerdlct  for  the 
plaintiff,  Nugent  The  defendant  appeals. 
The  facts  so  far  as  they  have  bearing  upon 
the  errors  assigned  will  appear  in  the  opin- 
ion. 

[1]  IL  Before  entering  upon  the  merits 
of  the  appeal,  we  consider  a  motion  to  dis- 
miss or  affirm,  filed  by  the  appellee,  based  up- 
on the  alleged  failure  of  appellant  to  serve 
its  brief  and  argument  within  the  time  re- 
quired by  the  rules  of  this  court  In  re- 
sistance to  the  motion  the  appellant,  while 
conceding  that  there  was  a  failure  of  strict 
compliance  with  the  rule  as  to  time,  by  afS- 
davlt  of  counsel  shows  such  a  state  of  facts 
as  justifies  a  relaxation  from  the  severe  pen- 
alty of  a  dismissal,  as  there  is  not  shown 
to  have  been  any  prejudice  resulting  from  the 
delay.  Bennett  v.  Emmetsburg,  138  Iowa, 
70,  115  N.  W.  582;  CaldweU  t.  Steckel,  143 
Iowa,  564, 121  N.  W.  376. 

[2]  III.  In  his  argument  counsel  for  ap- 
pellant charges  error  on  the  part  of  the  trial 
court  In  refusing  on  its  motion  to  strike  the 
petition  of  intervention  for  want  of  verifica- 
tion. This  motion,  as  we  gather  from  the  rec- 
ord, was  based  upon  the  claim  that  the 
original  petition  was  verified,  aad  that  under 
the  statute  all  subsequent  pleadings  should 
hare  been.  The  amendment  to  the  abstract 
shows  that  the  original  petition  was  not  veri- 
fied, and  the  objection  based  upon  want  of 
verification  must  fall. 

IV.  Error  is  also  charged  in  the  refusal  of 
the  trial  court  to  strike  the  petition  of  inter- 
vention, for  the  reason,  as  stated  in  the 
motion,  that  the  main  action  between  the 
plaintiff  and  the  defendant  had  been  settled 
before  the  intervention  had  been  offered.  The 
petition  of  Cochburn,  the  original  plaintiff, 
was  filed  August  30,  1909.  It  was  met  by  a 
motion  to  change  the  place  of  trial,  and  by  a 
demurrer,  both  of  which  were  overruled.  On 
September  29th  the  defendant  filed  its  an- 
swer, consisting  of  a  general  denial,  and  a 
denial  of  the  jurisdiction  of  the  court  Octo- 
ber 26th  P.  F.  Nugent,  claiming  to  own  the 
cause  of  action  by  assignment,  filed  his  peti- 
tion of  intervention.  On  November  0th  the 
defendant  filed  a  motion  to  dismiss  the  ac- 
tion because  of  a  settlement  had  between  It 
and  Ojchburn,  proof  of  such  settlement  be- 
ing presented  with  the  motion,  and  on  Novem- 
ber 10th  the  motion  to  dismiss  was  sus- 
tained as  against  the  original  plaintiff,  and 
denied  as  to  the  intervener.  Thereupon  the 
motion  to  dismiss  the  petition  of  interven- 
tion was  filed ,  Its  ground,  in  addition  to  that 
already  considered,  being  that  the  main  ac- 
tion had  been  settled,  and  intervention  could 
not  be  properly  allowed.  This  motion  was 
overruled  on  November  10th ,  exceptions  be- 
ing taken.  On  November  10th  Nugent,  inter- 
vener in  the  original  action,  commenced  an 
action  against  the  appellant  based  upon  the 
assignment  to  him,  and  after  issues  had  been 
framed,  which  followed  an  overruled  motion  to 


change  the  place  of  trial,  the  causes  of  ac- 
tion pleaded  in  the  petition  of  intervention 
and  in*the  Nugent  petition  were  consolidated 
for  the  purposes  of  the  trial,  and  this,  the 
record  shows,  was  without  objection  from  the 
parties. 

Support  of  the  position  taken  by  appellant 
Is  found  In  Henry  r.  Cass  Co.  Mill  Co.,  42 
Iowa,  33,  In  which  this  court  held  that  a  vol- 
untary agreement  between  the  parties  to  an 
action,  by  which  their  claims  are  adjusted, 
and  the  controversy  settled,  has  the  effect  of 
a  verdict,  and  when  such  agreement  has  been 
made  a  third  party  claiming  an  Interest  can- 
not intervene 

[3]  But  that  case,  while  stating  a  correct 
rule,  is  not  entirely  controlling  here.  The  in- 
tervener in  his  petition  pleaded  that  be  held 
under  an  assignment  from  Cochburn,  of 
which  the  defendant,  this  appellant,  had  dae 
and  full  notice.  -With  this  claim  in  the  plead- 
ings It  became  apparent  that  whatever  may 
have  been  done  by  way  of  settlement  betwe«i 
Cochburn  and  the  appellant.  If  the  latter  at 
the  time  had  notice  of  an  assignment  of  the 
claim  to  Nugent,  such  did  not  ha've  the  effect 
of  disposing  of  the  cause  of  action,  and,  while 
It  may  have  been  irregular  to  have  permitted 
the  petition  of  intervention  to  stand  in  the 
main  action,  in  the  face  of  the  subsequent 
showing  in  the  record  that  the  petition  of  in- 
tervention and  the  Nugent  petition  were  con- 
solidated without  objection,  and  ttiat  they 
each  depended  upon  the  same  right,  which 
was  tried,  the  refusal  to  strike  the  Interven- 
tion, If  erroneons,  was  entirely  without  prej- 
udice. 

[4]  V.  As  we  have  noted  In  an  earlier  part 
of  this  opinion,  error  is  baaed  upon  the  refus- 
al of  the  trial  court  to  change  the  place  of 
trial  from  Webster  county  to  Marshall  coun- 
ty. The  basis  of  the  motion  was  that  the 
defendant  was  a  resident  of  Marshall  county, 
and  that  the  right  to  sue  In  the  county  of 
his  domicile  is  personal  to  the  assured,  and 
does  not  pass  to  an  assignee  of  the  assured. 
Code,  I  3499,  which  provides  for  bringing  ac- 
tions on  contracts  of  insurance,  is  as  follows: 
"Insurance  companies  may  be  sued  In  any 
county  in  which  the  contract  of  Insurance 
was  made,  or  in  which  the  loss  insured 
against  occurred,  or,  in  case  of  Insurance 
against  death  or  disability.  In  the  county  of 
the  domicile  of  the  Insured  at  the  time  the 
loss  occurred,  or  In  the  county  of  plaintiff's 
residence." 

That  defendant,  as  an  accident  Insurance 
association,  is  governed  by  the  general  rules 
as  to  rights  and  procedure  which  apply  to 
insurance  companies  cannot  be  questioned, 
and  it  Is  therefore  bound  by  the  terms  of 
the  statute  above  quoted.  °  The  accident  for 
which  damages  are  claimed  occurred  in 
Webster  county,  which  was  then  the  resi- 
dence of  the  assured.  It  resulted  In  disabil- 
ity. In  the  quoted  section  such  an  action 
may  be  brought  In  the  county  of  the  domicile 
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at  tbe  assured  at  the  time  tbe  loss  occnrred. 
Giving  to  the  statute  its  fair  Interpretation, 
wbiie  the  right  of  an  assignee  to  bring  suit 
in  bis  own  connty  and  not  the  county  of  the 
residence  of  the  assured  may  be  the  subject 
of  doubt,  it  is  clear  that  when  the  Jurisdic- 
tion Is  laid  In  the  connty  of  the  residence  of 
tbe  assured  at  the  time  of  the  loss,  even  In 
an  action  brought  by  his  assignee,  such  is 
v^thln  the  express  terms  of  the  statute.  The 
appellant  had  not  the  absolute  right  to  be 
Bued  in  the  county  of  Its  residence,  although, 
bad  the  plaintiff  so  elected,  the  venue  would 
bave  been  properly  laid.  While  it  is  claimed 
tbat  the  right  granted  by  the  statute  is  pure- 
ly personal  to  the  assured,  we  are  of  opinion 
tbat  it  may  be  exercised  by  his  assignee  in 
tbe  place  where  the  assured  had  the  right  to 
sue.  The  commencement  of  the  action  by 
tbe  assignee  In  Webster  county  placed  no 
burden  upon  the  defendant  which  it  would 
not  have  had  were  the  suit  commenced  by 
tbe  assured.  There  was  no  error  in  refusing 
to  change  the  place  of  trial. 

VI.  It  became  material  during  the  trial 
of  the  consolidated  causes  to  prove  that  the 
defendant  bad  knowledge  of  the  assignment 
from  Cochbum  to  Nugent  prior  to  the  time 
of  the  settlement  between  Cochbum  and  the 
appellant  It  was  in  dispute  whether  the 
claim  made  by  Nugent  prior  to  the  settle- 
ment was  other  than  that  of  attorney  for 
Cochbum;  the  appellant  insisting  that  Nu- 
gent assured  the  attorney  of  the  appellant, 
who  effected  the  agreement  of  settlement, 
tbat  be  (Nugent)  had  no  other  interest  than 
that  of  an  attorney  for  Cochburn.  This  was 
denied  by  Nugent,  and  this  was  properly  sub- 
mitted to  the  Jury  under  instructions  based 
apon  the  claim  of  an  estoppel  made  by  the 
defendant,  in  which  the  law  was  correctly 
given. 

[B]  The  evidence  generally,  and  the  testi- 
mony of  T.  F.  Bradford,  attorney  for  the  ap- 
pellant, in  particular,  shows  that  the  nego- 
tiations for  a  settlement  with  Cochbum  were 
conducted  by  Bradford.  He  was  not  only  the 
attorney  for  the  appellant  in  the  pending 
cause,  but  it  also  appears  that  he  was  the 
general  attorney  of  the  association.  The 
knowledge  or  notice  of  facts  acquired  by  Mr. 
Bradford,  as  attorney,  when  engaged  proper- 
ly in  the  business  of  his  principal  became 
In  law  the  knowledge  or  notice  of  such  fact 
to  the  client  Shoemake  v.  Smith,  80  Iowa, 
665,  46  N.  W,  744;  Baldwin  v.  Davis,  118 
Iowa,  36,  91  N.  W.  77a 

[I]  There  also  was  evidence  tending  to 
show  that  one  Archer  had  such  knowledge  or 
notice,  and  also  tbat  Archer  was  a  director 
of  the  association.  A  printed  copy  of .  tbe 
by-laws  of  the  appellant  association  was,  on 
request  secured  from  Archer,  on  which  ap- 
peared bis  name  with  others  as  directors. 
The  authenticity  of  the  printed  by-laws  was 
not  denied,  and  over  objections  they  were 
admitted.  We  think  the  preliminary  proof 
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was  sufficient  to  make  competent  tbe  evi- 
dence as  to  the  knowledge  of  Archer,  and  as 
showing  knowledge  by  tbe  association,  of 
which  he  was  a  director.  It  tended  to  show 
that  he  stated  he  had  attended  a  directors' 
meeting  when  the  matter  of  such  assignment 
had  been  considered.  10  Cyc.  1067.  Thomp- 
son on  Corporations,  {  1668. 

[7]  VII.  Mr.  Bradford,  attorney  for  the 
apiiellant,  was  called  as  a  witness  on  tbe 
part  of  the  appellee.  Before  testifying,  he 
objected  on  the  ground  that  the  purpose  of 
the  examination  was  to  elicit  testimony  from 
him  in  violation  of  Code,  {  4608,  which  for- 
bids the  disclosure  of  confidential  communi- 
cations intrusted  to  him  during  the  course 
of  his  employment  The  objection  was  over- 
mled.  His  examination  did  not  reach  to  any 
knowledge  had  by  him  which  was  of  confi- 
dential nature,  but  only  to  the  identification 
of  a  printed  copy  of  the  by-laws,  the  fact 
that  the  association  had  such  governing  laws, 
and  that  there  had  been  copies  of  them 
printed  at  different  times.  There  is  nothing 
In  the  testimony  which  any  member  of  the 
association  had  not  the  right  to  know;  the 
facta  testified  to  by  Mr.  Bradford  were  not 
communications  received  in'  confidence,  and 
were  not  such  as  come  within  tbe  letter  or 
spirit  of  the  rule  which  seals  the  lips  of  the 
attorney.  State  ▼.  Eldd,  89  Iowa,  61,  66  N. 
W.  263. 

[t]  YIII.  During  the  trial  both  Cochburn 
and  Nugent  were  examined  as  witnesses  for 
the  plaintiff.  Certain  testimony  of  Nugent 
was  objected  to  by  the  defendant,  appellant 
as  in  contradiction  of  that  given  by  Coch- 
bum, and  that  the  effect  of  the  examination 
was  the  Impeachment  by  plaintiff  of  his  own 
witness,  which  is  not  permitted.  The  objec- 
tion was  overruled.  Had  Nugent  ^fter  hav- 
ing called  and  used  Cochbum  as  his  witness, 
attempted  to  prove  that  his  reputation  for 
tmth  and  veracity  or  his  moral  character 
was  bad,  he  could  not  under  the  well-settled 
rule  relied  upon  by  appellant  have  been  per- 
mitted to  do  BO.  These  are  methods  of  di- 
rect impeachment  But  a  party  when  calling 
one  as  a  witness  is  not  absolutely  bound  by 
his  testimony,  but  may  show  by  another 
witness  a  different  state  of  facts.  The  weight 
of  the  testimony  of  the  witness  is  left  for 
the  Jury  to  determine.  There  was  no  error 
in  the  ruling.  Humble  v.  Shoemaker,  70 
Iowa,  223,  30  N.  W.  492;  Rudd  v.  Dewey. 
139  Iowa,  531,  116  N.  W.  1062. 

[I]  IX.  Error  is  claimed  in  the  admission 
of  testimony  of  a  physician  who  attended 
upon  and  treated  Cochbum  for  his  injury, 
which  showed  tbe  progress  of  the  patient 
and  the  condition  of  the  injury  at  different 
times,  and  the  pain  suffered  by  Cochburn, 
the  manifestations  of  which  were  observed 
by  his  physician.  The  particular  point  re- 
lied upon  is  that  the  action  brought  is  for 
lost  time  at  a  liquidated  sum  per  week,  and 
not  for  pain  and  suffering.    Tbe^^^al  const 
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limited  tbe  testimony  to  Its  bearing  upon 
the  extent  of  tbe  injury  and  consequent  dis- 
abUlty,  and  as  thus  limited  its  admission  was 
not  error. 

[101  X.  Appellee's  right  of  action  was  bas- 
ed upon  an  alleged  written  assignment  of 
the  claims  to  him  by  Cochburn.  Over  the 
objections  of  the  appellant  parol  evidence 
was  admitted  as  to  the  contents  of  the  as- 
signment; bat  this  was  done  only  after  it 
had  been  shown  that  the  original  assignment 
had  been  sent  by  Nugent  to  the  appellant, 
and  was  no  longer  in  his  possession,  supple- 
mented by  proof  of  notice  to  the  appellant 
to  produce  this  and  all  other  proofs  and 
papers  in  its  possession  bearing  upon  the 
case  In  time  for  production  at  the  trial.  The 
papers  were  not  produced.  Having  suffi- 
ciently accounted  for  his  want  of  possession, 
and  having  failed  in  the  exercise  of  statutory 
methods  to  procure  the  production  of  the 
original,  parol  proof  of  the  contents  was  ad- 
missible as  competent  secondary  evidence. 

[11]  XI.  The  notice  of  injury  first  given  to 
the  appellant  was  a  claim  for  a  lost  eye,  the 
compensation  for  which  was  fixed  at  a  stated 
sum.  Suit  when  brought  was  based  upon 
Injury  to  the  eye  which  resulted  In  disability 
for  a  period  claimed.  Preliminary  proofs 
stating  the  first  claim  were  admitted  in  evi- 
dence over  the  objections  of  the  appellant; 
Its  claim  being  that  this  action  Is  not  for 
such  loss,  but  for  disability.  The  cause  of 
action  was  the  Injury;  the  measure  of  re- 
covery would  be  determined  by  its  results. 
Followed,  as  the  original  notice  or  proof  was, 
by  further  and  later  affidavits  and  proofs  as 
to  the  extent  of  the  Injury  for  which  claim 
was  made,  and  being  the  basis  of  the  present 
suit,  the  admission  of  the  criticised  evidence 
was  without  error. 

[12]  XII.  What  has  been  said  in  the  pre- 
ceding division  has  bearing  upon  the  further 
claim  of  appellant  that  the  assignment  un- 
der which  Nugent  claims  was  for  damages 
for  loss  of  an  eye,  and  does  not  entitle  him  to 
recover  for  weekly  disability,  as  it  was  made 
before  the  claim  for  the  latter  had  been 
made.  The  assignment,  as  testified  to  by 
Nugent,  directed  the  assurance  association 
to  pay  to  Nugent  the  amount  coming  to  him 
under  the  policy  in  suit,  and  was  signed  by 
Cockburn.  The  latter  testified  that  the  or- 
der he  gave  to  Nugent  was  for  the  puriMse  of 
collecting  the  claim  for  the  loss  of  an  eye, 
and  also  an  order  to  collect  the  claim  by 
its  number;  that  afterwards,  finding  his  In- 
jury not  so  great  as  at  first  believed,  the 
change  In  his  claim  was  made  to  correspond 
with  his  actual  injury  and  Its  results.  The 
trial  court  in  Its  Instructions  required  the 
jury  to  find,  before  the  plaintiff,  Nugent, 
could  recover,  that  there  had  been  an  assign- 
ment by  Cochburn  to  Nugent  of  the  right  of 
the  latter  to  recover  upon  the  certificate,  and 
that  the  accident  association  had  notice  of 


such  assignment  befbre  It  settled  with  Coch- 
burn. The  scope  of  the  assignment  was  In 
dispute.  It  was  a  question  of  fact  to  be  de- 
termined by  the  Jory,  and,  with  the  gnidance 
of  the  court  In  the  Instruction  noted,  the  ef- 
fect which  should  be  given  to  the  assignmeDt 
as  a  basis  for  the  claim  of  Nugent  was  not  a 
question  of  law  but  of  fact 

XIII.  The  Instructions  given  by  the  trial 
conrt,  while  made  the  subject  of  general  crit- 
icism, are  not  included  in  the  assignment  of 
error.  They  stated  with  accnracy  the  law 
as  applied  to  the  case,  and  submitted  to  the 
Jury  but  the  single  cause  of  action,  wbich 
was  substantially  pleaded  In  plalntilTa  peti- 
tion as  well  as  in  the  petition  of  Interven- 
tion. We  find  no  error  warranting  a  rever- 
sal. 

The  judgment  of  the  trial  conrt  is  affirmed. 

WEAVER,  O.  J.,  and  LADD  and  6ATN0B, 
JJ.,  concoi. 


HAMBLETON  et  aL  v.  JAMESON  et  aL 
(Supreme  Court  of  Iowa.    Nov.  19,  1913.) 

1.  SPECnrC    PERTOBlfANCK    (I    121*)— ACTI058 

— BVinENOB. 

In  an  action  for  specific  performance  of  t 
contract  for  the  conveyaace  of  land,  evideoM 
held  to  show  that  the  vendor  had  no  title  or 
interest  in  the  property  at  the  time  he  under- 
took to  sell  it. 

[Ed.  Note.— For  other  cases,  see  Specific  Pei^ 
formance.  Cent  Dig.  H  387-395;  Dec  Dig.  f 
121.  •] 

2.  SPEcmc  Perfobkancb  d  88*)— Right  to 
Sfecific   Performance. 

In  a  suit  for  specific  performance  of  a 
contract  for  the  conveyance  of  land,  the  pur- 
chaser, to  be  entitled  to  a  decree,  must  have 
been  able,  ready,  and  willing  to  perform,  and. 
if  equities  in  favor  of  other  persons  arise  by 
reason  of  bis  failure  or  neglect  to  perform,  spe- 
cific performance  will  be   denied. 

[Ed.  Note.— For  other  cases,  see  Spedfic 
Performance,  Cent  Dig.  |  2'JQ;  Dec.  Dig:  { 
88.*] 

'3.  Specific  Pebfobkanck  (|  121*)— Acnoxs 

—Evidence. 

In  a  suit  for  specific  periormance  of  a 
contract  for  the  sale  of  land,  evidence  held  to 
show  an  abandonment  of  the  contract  on  the 
part  of  the  purchasers. 

[Ed.  Note. — For  other  cases,  see  Specific 
Performance,  Cent  Dig.  {|  387-395;  Dec  D«. 
i  121.*] 

4.  SPBcnro  Pebfobxanok  (i  23*)  —  B^jotta- 

BI.E  ESTOPPBL. 

Where  plaintiffs,  who  contracted  to  pa^ 
chase  land  to  which  their  vendor  had  no  title, 
but  merely  a  contract  to  sell  from  the  owner, 
refused  to  make  the  first  payments,  putting  tbe 
matter  off  until  the  vendor  had  assigned  hii 
contract  for  the  purchase  of  the  property  to  an 
innocent  third  person,  the  plaintiffs  are  estopped 
from  afterwards  demanding  specific  perform- 
ance, particularly  where  an  action  for  damages 
for  their  breach  of  contract  was  defeated  on 
the  ground  that  the  vendor  had  no  title. 

[E3d.  Note.— For  other  cases,  see  Spedfic 
Performance,  Cent  Dig.  f  62;  Dec.  Dig.  {  2S.*] 


*For  other  cases  see  same  topic  and  sacUon  NUMBER  In  D«o.  Dig.  It  Am.  Dig.  K*y-No^S«rleB  *  Eap'r  IndsxM 

Digitized  by  LjOOQIC 


Iowa) 


HAMBLETOK  ▼.  JAMESON 


1011 


5.  CoNTBAciB  (I  182*)  — Joint  Contbaots  — 

EirrOBCKHENT. 

Where  land  wag  sold  to  two  persons  and 
one  of  them  abeolutely  abandoned  and  refused 
to  perform  the  contract,  the  vendor  was  not 
obliged  to  accept  the  notes  of  one  of  the  pur- 
chasers, even  though  the  other  had  assigned 
him  bis  rights. 

[Ed.  Note.— For  other  caaes,  see  Contracts, 
Cent  Dig.  K  780-787;  Dec.  Dig.  1 182.*] 

Appeal  from  District  Oourt,  Wright  Oonn- 
ty;  C.  6.  Lee,  Judge. 

Originally  this  was  an  action  to  quiet  title. 
Something  like  a  year  after  it  was  commenc- 
ed, plaintiff  Hambleton  alone  filed  an  amend- 
ed and  snbstltuted  petition,  whereby  he  con- 
yerted  it  Into  one  for  the  spedflc  performance 
of  a  contract  for  the-  sale  of  real  estate  en- 
tered into  between  one  F.  M.  Rice,  party 
of  the  first  part,  and  plaintiff  Hambleton  and 
one  W.  R.  Howerton  (now  a  defendant),  par- 
ties of  the  second  part  When  the  petition 
was  filed,  defendant  Jameson  was  in  posses- 
sion of  the  land,  claiming  to  be  the  owner 
tbereof,  and  relief  was  asked  against  him.  It 
was  alleged  that  Howerton  bad  assigned  all 
his  interest  in  the  contract  to  the  plaintiff, 
and  plaintiff  alleged  readiness  and  ability  to 
I>erform  the  contract  on  his  part  After- 
wards Howerton  filed  an  answer,  admitting 
tile  allegation  of  the  petition  and  Joined  with 
plaintiff  in  the  relief  asked.  Rice  answered 
tbe  petition,  admitting  the  allegations  there- 
of, and  asking  in  the  event  specific  perform- 
ance was  awarded  that  he  have  a  money 
Judgment;  part  of  his  answer  being  a  cross- 
bllL  Eggert  filed  an  answer  In  which  he 
admitted  having  made  a  contract,  for  the 
sale  of  a  part  of  the  land,  with  Rice  which 
was  assigned  to  Jameson;  alleged  that  he 
sold  to  Jameson  without  any  knowledge  of 
plaintiff's  claim,  taking  a  mortgage  back  for 
$10,000  which  he  asked  to  have  protected. 
Sle  further  pleaded  that  Jameson  paid  for 
the  land  according  to  his  agreement,  and  he 
asked  that  Jameson  be  protected.  Jameson 
answered  by  a  general  denial  and  further 
pleaded  a  purchase  of  the  lands  in  good  faith 
and  for  value.  He  also  averred  that  he  had 
made  valuable  improvements  upon  the  land 
in  good  faith,  amounting  to  more  than  $6,- 
000,  and  had  executed  a  mortgage  upon  a 
part  thereof,  and  that  plaintiff  and  Howerton 
had  never  offered  to  reimburse  him  therefor, 
or  to  do  anything  to  protect  him.  He  also 
averred  that  Rice,  with  whom  plaintiff  and 
Howerton  made  their  contract,  never  had  ac- 
quired any  Interest  in  the  lands  which  he 
could  convey,  because  plaintiff  and  Hower- 
ton failed  and  neglected  and  refused  to  per- 
form their  contract  with  Rice,  and  further 
pleaded  that  they  had  abandoned,  waived, 
and  repudiated  their  contract  with  Rice  and 
refused  to  perform  the  same.  He  further 
averred  that  Rice  had  no  title  to  any  of  the 
lands  when  be  made  his  contract  with  plain- 
tiff and  Howerton,  and  that  be  had  nothing 
to  sell  and  convey  to  them,  which  fact  they 


wdl  knew  at  the  time  they  entered  Into  tbelr 
contract  with  him ;  and,  finally,  averred  that 
there  was  no  mutuality  of  contract  between 
plaintiff  and  Howerton  and  Rice  and  that 
plaintiff  cannot  for  this  reason  specifically 
enforce  it  Plaintiff  filed  replies  to  these 
several  answers,  which,  so  far  as  material, 
will  be  referred  to  during  the  course  of  this 
opinion.  The  pleadings  are  very  voluminous 
and,  with  their  exhibits,  cover  more  than 
36  closely  printed  pages  of  the  abstract  Up- 
on tbe  issues  Joined,  the  case  was  tried  to 
tbe  court,  resulting  In  a  decree  dismissing 
the  plaintlfTs  petition,  and  the  cross-petitions 
of  Rice  and  Howerton,  and  they  each  and 
all  appeaL   Affirmed. 

Ira  W.  Anderson,  of  Des  Moines,  and  Nagle 
&  Nagle,  of  Clarion,  for  appellanta  C.  F. 
Peterson  and  Rlrdsall  &  Blrdsall,  all  of  Clar- 
ion, and  J.  H.  Scales,  of  Ackley,  for  appel- 
leea 

DEEMER,  3.  As  already  indicated,  tbe 
pleadings  are  very  voluminous  and  the  facts 
somewhat  complicated.  The  issues  are  really 
between  Hambleton,  Howerton,  and  Rice,  on 
the  one  side,  and  Jameson  and  Eggert,  on 
tbe  other;  although  Eggert  really  claims 
under  Jameson.  Stated  as  briefly  as  may 
be,  the  facts  are  substantially  as  follows: 

Prior  to  the  year  1909,  S.  Y.  Eggert  and 
Helen  Pratt  were  the  owners  of  the  864  acres 
of  land  in  coiitroversy,  situated  In  Wright 
county,  Iowa.  These  lands  were  valued  at 
$48,000,  and  on  September  9th,  of  that  year. 
Rice,  who  had  no  right,  title,  or  Interest 
therein,  but  who  knew  of  their  selling  price^. 
entered  into  a  contract  with  Hambleton  and 
Howerton  to  sell  them  the  property  for  a 
sum  named,  and  as  part  payment  of  the  pur- 
chase price  Rice  received  from  them  tbe  sum 
of  $2.  This  contract  reads  as  follows:  "Ar- 
ticle of  Agreement  This  article  of  agree- 
ment made  and  entered  into  on  this  9th  diiy 
of  September,  1009,  by  and  between  F.  M. 
Rice  of  Dows,  Wright  County,  Iowa,  party 
of  the  first  part,  and  W.  R.  Howerton  and 
J.  T.  Hambleton  of  Des  Moines,  Iowa,  par- 
ties of  the  second  part,  witnesseth:  That  the 
party  of  the  first  part  agrees  to  and  does 
sell  to  the  iwrtles  of  the  second  part  the  fol- 
lowing described  real  estate  situated  in 
Wright  county,  Iowa,  to  wit:  Tbe  north  half 
of  section  No.  14,  township  No.  90,  range  No. 
24,  except  06  acres  as  In  accordance  with  the 
meander  of  the  lake  on  the  northwest  corner 
of  the  above  tract  to  be  conveyed  containing 
224  acres  more  or  less  according  to  tbe  sur- 
vey. Also  the  south  half  of  section  No.  14, 
township  No.  00,  range  No.  24,  containing 
320  acres,  also  the  west  half  of  section  No. 
23,  township  No.  90,  range  Na  24,  containing 
320  acres,  making  a  total  amount  of  acres 
in  said  tracts  to  be  conveyed  864  according 
to  the  government  survey  thereof  for  the  sum 
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of  $48,000.00,  the  same  to  be  paid  for  In  the 
following  manner:  $2.00  cash  in  hand  on 
the  execution  of  this  contract,  the  recdpt 
of  which  Is  hereby  admowledged  and  $2,- 
998.00  In  thirty  days  when  abstracts  are 
famished  showing  that  the  title  will  be  good 
and  $7,000.00  on  or  before  March  1st  and  at 
that  time  deed  to  be  furnished  and  mortgage 
taken  back  on  said  land  for  $10,000.00  on  the 
224-Bcre  tract  and  $28,000.00  on  the  640-acre 
tract,  making  a  total  in  mortgages  of  $38,000.- 
00,  the  same  to  draw  5  per  cent  annual  in- 
terest and  to  be  payable  <m  or  before  ten 
years,  except  $8,000.00  of  the  $24,000.00  shall 
be  dne  In  five  years.  The  above  payments 
as  specified  together  with  the  mortgages  is 
to  be  in  full  payment  of  said  amount  Sec- 
ond party  assumes  four-tenths  of  dltdb  tax 
amounting  to  $1,216.24  with  interest  at  6 
per  cent,  from  January,  1910,  and  first  party 
Is  to  furnish  abstracts  showing  good  and 
merchantable  title  free  from  all  incumbrance. 
This  contract  to  hie  binding  upon  the  parties 
hereto,  their  heirs,  executors,  administrators 
and  assigns  and  to  be  fulfilled  at  the  Farm- 
ers' Exchange  Bank,  Dows,  Iowa.  For  the 
faithful  performance  of  the  above  covenants 
and  agreements  witness  our  signatures:  F. 
M.  Rice.  W.  R.  Howerton.  J.  T.  Hamble- 
ton."  On  the  back  of  the  contract  appears 
the  following  assignment:  "For  value  re- 
ceived I  hereby  assign  all  my  right  and  in- 
terest in  and  to  the  within  contract  to  X  T. 
Hambleton  without  recourse  on  me.  [Signed] 
W.  R.  Howerton." 

Thereafter  and  on  the  11th  day  of  the 
same  month,  the  follovring  contract  was  en- 
'  tered  into  between  Pratt  and  Rice:  "This 
contract  made  this  11th  day  of  September, 
1909,  by  and  between  Helen  Portia  Pratt  of 
Indianapolis,  Indiana,  and  F.  M.  Rice  of 
Dows,  Iowa,  wltnesseth:  That  In  considera- 
tion of  the  sum  of  $32,950.41  to  be  paid 
as  hereinafter  stated  and  other  covenants 
herein  contained,  the  said  Helen  Portia  Pratt 
hereby  agrees  to  sell  and  convey  unto  the 
said  F.  H.  Rice  and  to  his  heirs  or  assigns 
the  following  described  real  estate,  to  wit: 
The  south  half  of  section  No.  fourteen  (14) 
and  the  west  half  of  section  No.  twenty-three 
(23),  all  in  township  No.  90,  north,  range  No. 
24,  west  of  the  5tb  P.  M.  Deed  to  said  land 
to  be  made  as  hereinafter  provided  to  said 
F.  M.  Rice  or  W.  R.  Howerton  and  J.  T. 
Hambleton,  if  desired  by  said  Rice.  Said 
land  to  be  conveyed  by  said  Helen  Portia 
Pratt  on  March  1,  1910,  by  good  and  suffi- 
cient deed  and  free  from  all  liens  and  in- 
cumbrances, except  the  drainage  taxes  as- 
sessed against  said  land  which  he,  the  said 
Rice  or  his  assigns  is  to  assume  and  agrees 
to  pay.  Said  Helen  Portia  Pratt  also  agrees 
to  furnish  abstract  of  title  to  said  land  show- 
ing good  title  thereto.  In  consideration 
whereof  the  said  Rice  agrees  to  pay  $1,000.00 
within  thirty  days  from  the  date  hereof, 
upon  delivery  to  him  of  abstract  showing 


good  title,  $3,950.41  on  March  1,  1910,  and 
on  delivery  of  deed  to  execute  his  notes  fM' 
the  sum  of  $28,000.00,  $8,000.00  to  be  payable 
on  or  before  five  years  from  March  X,  1910, 
and  $20,000.00  on  or  before  ten  years  from 
March  1,  1910,  at  five  (5)  per  coit  per  an- 
num, payable  annually,  together  with  a  first 
mortgage  securing  the  same  on  all  the  above- 
described  land.  It  is  further  understood 
that,  if  so  desired,  deed  shall  be  made  to  said 
W.  R.  Howerton  and  J.  T.  Hambleton  npon 
payment  being  made  as  herein  provided  and 
upon  the  execution  by  them  of  the  notes  and 
mortgages  herein  provided  for.  It  Is  fux^ 
ther  understood  and  agreed  that  time  la  the 
essence  of  this  contract  and  that,  npon  fail- 
ure to  pay  any  of  the  Installments  of  pur- 
chase price  as  herein  provided,  the  vendor 
may  forfeit  this  contract  by  serving  notice 
as  provided  by  the  law  of  the  state  of  Iowa, 
and  shall  retain  all  payments  made  hereon. 
F.  M.  Rice.  Helen  Portia  Pratt"  And  npon 
the  -bade  of  this  contract  is  the  following 
indorsement:  "Dows,  lovra,  October,  14,  1906. 
For  valuable  consideration  I  hereby  sell  and 
assign  to  G.  H.  Jameson  all  my  right,  title 
and  Interest  in  and  to  the  within  contract 
[Signed]    F.  M.  Rice;" 

On  the  12th  day  of  Angost,  1909,  ESggert 
and  Rice  made  a  contract,  which  is  as  fol- 
lows: "This  agreement,  made  this  12tta  day 
of  August,  A.  D.  1909,  between  S.  Y.  Eggert 
of  the  county  of  Hardin  and  state  of  Iowa, 
party  of  the  first  part,  and  F.  M.  Rice  of  the 
county  of  Wright  and  state  of  Iowa,  of  the 
second  part,  wltnesseth:  The  party  of  the 
first  part  hereby  agrees  to  sell  to  the  party  of 
the  second  part,  on  the  performance  of  the 
agreements  of  the  party  of  the  second  part, 
as  hereinafter  mentioned.  In  fee  simple,  clear 
of  all  liens  and  incumbrances  whatever,  by  a 
good  and  sufficient  warranty  deed,  the  real 
estate  situated  in  the  county  of  Wright  and 
state  of  Iowa,  to  wit:  The  north  fractional 
one-half  of  section  number  fourteen  (14)  In 
township  number  ninety  (90),  north,  range 
number  twenty-four  (24),  west  of  the  fifty 
principal  meridian,  containing  two  hundred 
twentyifour  (224)  acres,  more  or  less,  accord- 
ing to  government  survey.  This  sale  is  made 
subject  to  the  result  and  outcome  of  a  cer- 
tain action  in  the  district  court  of  Wright 
county,  Iowa,  wherein  W.  I*  Watson  is  plain- 
tiff and  Ferd  Pondn  et  aL  are  defendants, 
appealed  to  the  Supreme  Court  of  Iowa,  and 
second  party  shall  in  whole  accept  result  ot 
said  suit  and  first  party  shall  pay  all  the 
costs  of  said  suit,  for  the  sum  of  twelve  thou- 
sand eight  hundred  eighty  ($12,880.00)  dol- 
lars, payable  as  hereinafter  mentioned.  And 
the  said  party  of  the  second  part  in  con- 
sideration of  the  premises  hereby  agrees  to 
and  with  the  party  of  the  first  part  to  pur- 
chase all  his  right,  title  and  interest  In  and 
to  the  real  estate  above  described  for  the 
sum  of  twelve  thousand  eight  hundred  eishty 
dollars,  and  to  p&y  said  sum  therefor  to  the 
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party  of  the  first  part,  hla  heirs  or  assigns, 
as  follows:  Five  hundred  ($500.00)  dollars 
on  the  execution  of  this  agreement,  and  the 
party  of  the  first  part  hereby  acknowledges 
receipt  of  the  same.  Twelve  thousand  three 
hundred  eighty  dollars  In  imyments  as  fol- 
lows, to  wit:  First  payment,  first  day  of 
March,  1910,  $2,380.00.  Second  payment— 
the  balance  of  ten  thousand  dollars  ($10,000.- 
00)  to  be  secured  by  first  mortgage  on  said 
real  estate  due  in  ten  years  from  March  1, 
1910,  and  bearing  Interest  at  the  rate  of  S 
per  cent  per  annum,  payable  annually,  non- 
payment of  interest  when  due  to  cause  the 
whole  sums  to  become  due,  maker  of  note 
and  mortgagei  to  have  option  of  paying  $1(X).- 
00  or  any  multiple  thereof  on  any  interest- 
paying  day.  With  interest  from  March  1, 
1910,  at  the  rate  of  5  per  cent  per  annum  on 
all  such  sums  as  shall  remain  unpaid  until 
all  Is  iiaid,  payable  from  March  1, 1910.  And 
the  party  of  the  second  part  shall  also  an- 
nually pay  all  taxes  and  assessments  that 
may  accrue  on  said  property  as  they  become 
due  or  before  they  become  delinquent  and 
Including  the  tax  for  the  year  1910.  And  It 
la  expressly  agreed  by  and  between  the  par- 
ties hereto  that  the  time  and  times  of  pay- 
ments of  said  sums  of  money.  Interest  and 
taxes  as  aforesaid  Is  the  essence  and  Impor- 
tant part  of  the  contract;  that  if  default 
Is  made  of  any  of  the  payments  or  agree- 
ments above  mentioned  to  be  performed  by 
the  party  of  the  second  part,  In  consideration 
of  the  damage,  injury  and  expense  thereby 
resulting  or  that  may  be  incurred  by  or  to 
the  party  of  the  first  part  thereby,  this  agree- 
ment shall  be  void  and  of  no  effect  and  the 
party  of  the  second  part  shall  have  no  claim 
in  law  or  equity  against  the  party  of  the  first 
part  nor  to  the  above-mentioned  real  estate 
nor  any  part  thereof,  and  any  claim,  or  in- 
terest, or  right,  the  party  of  the  second  part 
may  have  hereunder  up  to  that  time  by  rea- 
son hereof  or  of  any  payments  and  Improve- 
ments made  hereunder  shall  on  all  such  de- 
fault cease  and  determine  and  become  for- 
feited without  any  declaration  of  forfeiture 
re-entiy  or  any  act  of  the  party  of  the  first 
part  And  if  the  party  of  the  second  part 
or  any  other  person  or  i>ersons  shall  be  in 
possession  of  said  real  estate  or  any  part 
thereof,  he  or  they  will  peaceably  remove 
therefrom,  or  in  default  thereof  he  or  they 
may  be  treated  as  tenants  holding  over  un- 
lawfully after  the  expiration  of  a  lease  and 
may  be  ousted  and  removed  as  such.  But  if 
such  sums  of  money,  interest  and  taxes  are 
paid  as  aforesaid,  promptly  at  the  times 
aforesaid,  the  party  of  the  first  part  will, 
on  receiving  said  money  and  interest  execute 
and  deliver  at  his  own  costs  and  expenses,  a 
warranty  deed  of  said  premises  as  above 
agreed.  And  the  party  of  the  first  part  up- 
on delivering  said  deed,  will  furnish  an  ab- 
stract of  title,  showing  title  to  said  prem- 
ises to  be  In  him  In  fee  simple.    Second  par- 


ty agrees  to  pay  all  drainage  taxes  becoming 
due  and  payable  from  and  after  March  1, 
1910,  but  first  party  shall  pay  general  taxes 
for  1909.  Witness  our  hands  the  day  and 
year  above  written.  S.  Y.  Eggert  F.  M. 
Rice."  And  this  bears  an  Indorsement  as 
follows:  "Dows,  Iowa,  Etecember  14,  1009. 
For  valuable  consideration  I  hereby  sell  and 
assign  unto  O.  H.  Jameson  all  my  right  title 
and  interest  in  and  to  the  within  contract 
[Signed]    F.  M.  Rice." 

Before  making  the  contract  with  Hamble- 
ton  and  Howerton,  Rice  had  talked  with  Eg- 
gert about  this  portion  of  the  land  and  also 
with  some  attorneys  representing  Pratt  t^ad 
was  informed  as  to  the  price  and  terms  at 
which  he  could  buy  the  landa  Rice  was 
without  financial  resources;  but  nothing 
daunted,  he  undertook  to  and  did  make  a 
contract  to  sell  them,  doubtless  in  the  hope 
and  with  the  expectation  of  being  able  to  buy 
from  the  owners.  The  terms,  of  what  we 
shall  hereafter  call  the  Hambleton  contract 
have  already  been  set  out  It  is  manifest 
that  Rice  and  Hambleton  and  Howerton 
were  undertaking  a  speculative  venture, 
something  akin  to  "high  finance."  At  any 
rate,  having  made  the  Hambleton  contract 
Rice  undertook  to  get  the  title  to  the  land, 
and,  when  he  approached  the  owners,  he 
found  he  would  have  to  make  an  advance 
payment  of  $1,000  upon  the  Pratt  land,  and 
$500  on  the  Eggert  tract  Unable  to  do  this 
from  his  owa  means,  he  went  to  defendant 
Jameson  for  a  loan  for  30  days;  he  propos- 
ing to  indorse  his  contracts  from  the  owners 
of  the  land  to  Jameson,  to  secure  him  for 
the  advances  made.  Jameson  agreed  to  and 
did  furnish  the  money  with  which  to  make 
the  advance  paymenta  Abstracts  of  title 
were  then  secured  and  sent  to  Des  Moines 
for  examination  by  Hambleton  and  Hower- 
ton, but  they  held  them  for  more  than  30  days 
and  only  returned  them  upon  demand.  No 
stated  objections  were  made  to  the  abstracts, 
although  Howerton  testified  that  his  attor- 
ney made  some  written  objections  which  he 
(Howerton)  had  misplaced.  Hambleton  and 
Howerton  did  not  pay  the  $2,998  required 
of  them  by  their  contract  and  it  is  claimed 
that  they  wholly  abandoned  and  repudiated 
the  same.  As  to  this,  more  hereafter.  At 
all  events.  Rice  failed  to  get  his  money 
on  the  Hambleton  contract  and  he  placed  it 
In  the  hands  of  his  attorneys  for  enforce- 
ment Thei^  attorneys  wrote  to  both  Ham- 
bleton and  Howerton  about  adjusting  the 
matter;  but  the  attorneys  got  no  response, 
and  each  said  he  did  not  answer  the  letter 
he  received.  Rice's  obligation  to  Jameson 
was  by  this  time  past  due,  and  on  or  about 
December  14,  1909,  he  informed  Jameson 
that  the  Hambleton  contract  had  been  aban- 
doned, that  he  was  unable  to  take  up  his 
contracts  with  him  (Jameson),  and  he  pro- 
posed to  Jameson  that  he  take  over  the 
contracts  which  he  (Rice)  held  with  the  ovm- 
ers  of  the  land  absolutely  and  discharge  him 
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(Bice)  from  bis  obligattons.  This  Jameson 
consented  to,  and,  after  canceling  Bice's 
debt,  he  made  full  payments  to  the  owners  of 
the  lands,  nnder  these  contracts,  and  finally 
received  deeds  therefor.  He  also,  as  we 
understand  it,  executed  the  mortgages  called 
for  by  the  contracts.  After  taking  posses- 
sion of  the  land,  Jameson  made  many  and 
valuable  improvements  thereon  and  was  in 
possession  when  this  suit  >  was  commenced  in 
March  of  the  year  1910,  although  the  action 
for  specific  performance  was  not  commenced 
until  many  months  later. 

After  the  absolute  assignment  of  the  con- 
tracts to  Jameson,  Bice  brought  an  action 
in  his  own  name  against  Hambleton  and 
Howerton  in  the  district  court  of  Wright 
county,  to  recover  damages  for  their  breach 
of  contract  with  him,  and  upon  the  trial  of 
that  action  he  testified  to  substantially  the 
same  facts  that  we  have  heretofore  set  oat 
Upon  the  trial  of  that  action  and  at  the  close 
of  the  testimony,  the  defendants  therein 
made  the  following  motion:  "Defendants  at 
this  time  move  the  court  to  direct  the  jury 
to  return  a  verdict  for  them  for  the  reasons : 
First,  that  the  evidence  failed  to  show  that 
the  plaintiff  furnished  to  defendant  at  any 
time  abstract  of  title  to  the  land  in  con- 
troversy showing  that  the  title  could  or 
would  be  made  good  or  that  the  plaintiff 
had  directly  or  Indirectly  any  interest  there- 
in." This  motion  was  sustained,  and  judg- 
ment was  rendered  against  Bice.  Thereafter 
be  seems  to  have  joined  teams  with  Hamble- 
ton and  Howerton,  and,  after  discharging 
his  former  attorneys,  he  employed  others, 
and  doubtless  on  their  advice  he  came  into 
this  case  and  his  attorneys  assisted  in  pre- 
paring the  amended  petition  and  his  own 
cross-petition  on  which  this  case  was  tried. 
Neither  plaintiff  nor  his  associate  Howerton 
ever  made  any  tender  of  performance  to 
Jameson,  Eggert,  or  Pratt  of  any  of  their 
part  of  the  contracts  or  agreements  entered 
into  with  them ;  nor  did  they  show  any  abil- 
ity to  perform  at  any  time,  save  that  Ham- 
bleton testified  that,  if  he  had  been  permit- 
ted to  sell  the  land  after  Rice  had  assigned 
the  contracts  to  a  certain  purchaser,  he 
would  have  had  enough  money  to  have  ena- 
bled him  to  perform  the  Bice  contract. 
Howerton  testified  that  he  never  offered 
to  perform  his  contract  with  Bice  at  any 
time,  and  it  clearly  appears  that  he  aban- 
doned it  Aside  from  the  testimony  with 
reference  to  the  abandonment  of  the  Ham- 
bleton contract  and  the  refusal  of  the  ven- 
dees to  perform,  this  is  an  outline  of  the 
main  facts  in  the  case.  The  crucial  t&cta 
are :  First,  did  Bice  have  any  right  title  or 
interest  In  the  lands  or  any  part  thereof  at 
the  time  he  undertook  to  sell  them  to  Ham- 
bleton and  Howerton;  and,  second,  if  he 
did,  was  the  contract  between  these  parties 
abandoned?  Time  was  not  made  the  es- 
sence of  that  contract  and  it  was  never 
legally  forfeited  either  by  Bice  or  by  Jame- 


son. Aside  from  these,  there  are  some  col- 
lateral questions  which  have  more  or  less 
bearing  upon  the  case. 

[1]  The  record  shows,  as  we  think,  that 
while  Bice  Iiad  talked  with  the  agents  of 
Mi;^.  Pratt  about  the  purchase  of  her  lands 
at  the  time  Rice  made  the  Hambleton  con- 
tract and  had  perhaps  agreed  upon  the  price 
and  terms,  yet  no  valid  contract  had  been 
entered  into;  no  part  of  the  purchase  price 
bad  been  paid,  and  nothing  more  bad  been 
done  than  to  give  Bice  the  price  and  the  terms. 
The  same  is  true  as  to  the  E^ert  contract 
and  altbongb  It  was  dated  August  12,  1909, 
it  was  not  in  fact  executed  until  some  time 
in  the  month  of  October  of  that  year,  and 
was  antedated  as  of  the  time  when  negoti- 
ations were  begun.  It  is  agreed  by  all  the 
parties  to  this  Hambleton  contract  that  It 
was  speculative  in  character.  The  vendees 
paid  but  fZ  In  cash  to  bind  the  bargain,  and 
they  knew  that  Bice  had  no  title,  althongh 
he  expected  to  get  one.  Indeed,  they  de- 
manded an  abstract  showing  title  before  they 
would  perform  their  contract  and  defeated 
Bice  in  his  damage  suit  because  he  had  not 
furnished  them  with  an  abstract  showing 
title  and  because  be.  In  fact  bad  no  title 
at  the  time  the  contract  was  made^  It  is 
practically  conceded  that  Bice  had  no  title 
and  no  contracts  for  title  at  the  time  he 
made  the  Hambleton  contract  The  con- 
tracts he  did  make  with  Elggert  and  Pratt 
were  never  personally  delivered  to  Bice. 
They  were  sent  directly  to  Jameson  as  se- 
curity for  the  money  advanced  by  him  and 
never  came  into  the  actual  possession  of 
Bice.  We  are  satisfied  from  the  testimony, 
although  there  is  a  dispute  therein,  that 
Bice  agreed  that  Jameson  should  take  the 
contracts  absolutely  in  satisfaction  of  his 
loan  and  that  this  agreement  was  made  some 
time  In  December  of  the  year  1909,  when  It 
seemed  that  Bice  could  not  get  the  money 
from  Hambleton  or  Howerton  to  meet  his 
obligations  to  Jameson  and  when  he  thought 
that  he  would  be  unable  personally  to  carry 
out  his  contracts  with  Pratt  and  Eggert 
The  question  of  abandonment  Is  more  diOi- 
cult  of  solution.  Bice  had  abstracts  of  title 
sent  to  Hambleton  and  Howerton  for  their 
examination  which  were  finally  returned 
without  any  objections  noted  thereon  or  ac- 
companying the  same,  at  the  request  of  a 
bank  which  was  the  forwarding  agent  for 
Bice  Bice  was  evidently  trying  to  get  some 
money  on  the  Hambleton  contract  for,  in  re- 
sponse to  letters  or  demands  from  Rice, 
Hambleton  wrote  the  letters  which  we  here 
quote : 

"Des  Moines,  Iowa,  Oct  13,  1909.  F.  M. 
Bice,  Dows,  Iowa — Dear  Sir:  I  tried  Mon- 
day a  number  of  times  to  get  you  by  'phone, 
but  failed  to  do  so,  and  was  called  out  of  the 
city  Monday  evening  and  just  got  back  this 
morning.  I  have  been  trying  to  find  Mr. 
Howerton,  who  was  to  have  been  here  a 
week  ago,  but  have  failed  to.  reach  blm  and 
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do  not  understand  what  la  keeping  blm  away. 
I  realize  the  fact  that  he  should  have  been 
here  and  matters  closed  up.  Mr.  Bybee  Is 
Just  in  and  says  he  had  an  opportunity  of 
tnmlng  the  land  so  that  we  could  get  an  ad- 
vance of  $2,000.00  or  more,  and  If  so,  wants 
to  know  whether  It  could  be  turned  and  you 
folks  get  half  of  the  profit,  and  while  I 
would  like  to  turn  for  money,  yet  If  you  can 
make  the  turn  and  wire  me  before  Howerton 
gets  back  I  will  see  that  the  deal  goes 
through,  or  if  he  comes  In  before  hearing 
from  yon  I  will  communicate  with  you  and 
this  win  stand  good  until  I  do.  Of  coarse 
if  be  does  not  come  across  and  you  do  not 
make  the  deal  as  Mr.  Bybee  tldnks,  I  will 
then  try  and  protect  you  and  take  the  matter 
up  with  another  party  and  close  up  as  agreed 
upon.  Am  sorry  for  any  delay  or  inconven- 
ience It  may  have  caused  you.  Anything  fur- 
ther in  reference  to  the  matter  please  drop 
me  a  line  at  once.  Tours  truly,  J.  T.  Ham- 
bleton." 

"Des  Moines,  Iowa,  Nov.  10,  1909.  F.  M. 
Rice,  Dows,  Iowa — Friend  Rice:  I  received 
your  card  and  have  been  waiting  so  as  to 
give  you  a  definite  answer  as  to  when  the 
deal  on  the  Wrl^t  county  farm  could  be 
closed  up,  but  owing  to  siclaiess  in  the  family 
of  one  party  who  has  money  to  pay  in, 
which  has  kept  lilm  away  from  home  I  have 
been  unable  to  get  things  in  shape  so  as  to 
tell  definitely  when  you  could  expect  to  have 
tbe  matter  closed  up.  I  certainly  will  hear 
from  him  within  the  next  few  days  and  will 
then  advise  you.  Bybee  is  here.  He  talked 
of  going  up  to  Clarion  but  don't  know  Just 
wtien  he  expects  to  go.  Is  there  anything 
new  with  yon?  I  am  Yours  truly,  J.  T.  Ham- 
bleton." 

And  Howerton  wrote  him  the  following  let- 
ter :  "Oskaloosa,  Iowa,  Nov.  7,  1909.  F.  M. 
Rice,  Dows,  Iowa — ^Dear  Sir :  I  Just  arrived 
Jiome  and  find  your  letter  and  card.  I  beg 
to  say  that  I  relinquished  all  my  right  in 
the  Wall  Lake  farm  deal  to  Mr.  Hambleton 
before  I  left  home.  He  said  he  bad  a  friend 
and  that  be  and  bis  friend  could  handle  it 
I  have  a  friend  here  that  has  the  best 
livery  and  transfer  barn  In  the  state  of  Iowa 
who  wants  to  trade  for  a  large  farm.  Kind- 
ly send  me  accurate  description  of  the  700 
acres  west  of  Dows.  The  lowest  net  price. 
Yours   respectfully,  W.  E.   Howerton." 

Having  failed  to  get  bis  money,  he  (Rice) 
placed  the  matter  in  the  hands  of  bis  attor- 
neys, and  these  attorneys  wrote  Hambleton 
the  following  letter:  "Clarion,  Iowa,  Nov. 
23,  1909.  J.  T.  Hambleton,  Esq.,  Des  Moines, 
lovra — Dear  Sir:  Mr.  F.  M.  Rice,  of  Dows, 
Iowa,  has  placed  in  our  hands  tbe  contract 
made  between  yourself  and  Mr.  Howerton 
and  Mr.  Rice,  for  tbe  purchase  of  land  locat- 
ed In  sections  No.  14  and  Na  23-90-24,  this 
county,  with  instructions  to  push  tbe  same 
unless  satisfactory  adjustment  is  made  at 
once.    Kindly  let  us  bear  from  you  regarding 


the  matter,  and  oblige.  Tours  truly,  Birdsall 
&  BlrdsalL" 

Practically  the  same  letter  was  written  to 
Howerton,  as  we  understand  it.  Each  ad- 
dressee received  the  letter,  but  neither  an- 
swered it;  and  on  December  14th,  of  the 
same  year,  Rice  made  bis  arrangement  with 
Jameson  whereby  Jameson  was  to  cancel  the 
loan  and  take  and  perform  the  contracts 
with  tbe  owners  and  treat  tbe  contracts  and 
the  property  as  bis  own.  This  Jameson  did, 
and  about  February,  21st,  of  the  year  1910, 
he  received  deeds  from  Pratt  and  Eggert  and 
executed  mortgages  back  to  them,  all  as  pro- 
vided in  the  Rice  contract.  It  seems  from 
this  record  that  Howerton  fully  abandoned 
the  contract  on  tils  part  and  relinquished  all 
his  rights  therein,  if  he  bad  any,  to  Hamble- 
ton. Hambleton  says,  however,  that  Rice 
did  not  comply  with  his  agreement  to  furnish 
abstracts,  showing  UUe;  that  the  $2,998  of 
the  purchase  price  mentioned  In  his  contract 
did  not  mature  until  piop&c  abstracts  were 
furnished  and  not  in  any  event  until  March 
1,  1910;  that  the  contract  was  never  aban- 
doned by  him  and  never  forfeited  by  Rice 
or  his  assignee.  Tlie  record  shows  tliat 
Hambleton  was  still  holding  onto  his  con- 
tract, or  rather  that  he  was  trying  to  dispose 
of  the  land  so  as  to  make  a  profit  on  It,  and 
it  is  shown  that  some  time  in  February,  of 
the  year  1910,  he  worked  up  a  trade  with 
one  Maine,  for  the  property;  that  Maine 
went  to  see  the  land,  saw  Jameson,  who  in- 
formed him  (Maine)  that  be  (Jameson)  was 
the  owner  of  the  land,  but  upon  tiis  return 
to  Des  Moines  he  and  Hambleton  finally 
agreed  upon  a  trade,  and  on  February  24, 
1910,  Hamblieton  wired  Rice  as  follows :  "Am 
ready  to  close  balance  contract  Shall  I 
come.  Wire  at  my  expense.  J.  T.  Hamble- 
ton." Rice  consulted  with  Jameson  as  to  the 
answer  tQ  be  sent,  and  the  response  was  as 
follows :  "Tour  message  received.  Have  con- 
sulted Jameson.  He  will  take  $60  net  if 
closed  Saturday  this  week.    F.  M.  Rice." 

Suit  to  quiet  title  was  commenced  March  3, 
1910,  but  the  bill  was  not  changed  to  one  for 
specific  performance  until  January  27,  1911. 
Jameson  went  Into  possession  of  the  land  in 
the  spring  of  1910,  and  has  made  improve- 
ments upon  the  land  amounting  to  more  than 
$6,100.  He  has  also  had  the  use  thereof 
down  to  the  present  time.  Hambleton  and 
Howerton  knew  of  the  loan  made  by  Jameson 
to  Rice  and  were  familiar  therewith  in  a 
general  way.  They  knew  that  it  was  a  short 
time  loan,  and  of  course  knew  that  Rice  was 
trying  to  get  tbe  money  from  them  in  order 
to  save  his  contract.  Nevertheless  they  did 
nothing  toward  aiding  him  in  the  matter  and 
gave  Jameson  no  notice  of  their  intent  to 
abide  by  their  contract  until  they  sent  tbe 
telegram  in  February,  after  Jameson  had  tak- 
en titie  to  tbe  land  or  was  about  to  take  it 
Jameson  received  a  deed  from  Mrs.  Pratt 
February  21,  1910,  and  from  Eggert  on  FepC 
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roary  24,  1910.  The  message  trom.plalntlfl 
to  Rice  was  not  sent  until  February  24th,  of 
the  same  year. 

We  neglected  to  say  tliat  the  abstracts  sent 
for  the  benefit  of  plaintiff  and  Howerton 
were  kept  some  time  without  any  objections 
being  raised,  and  that  on  November  12,  1009, 
their  return  was  demanded  by  the  parly  who 
sent  them.  The  letter  was  as  follows: 
"DowB,  Iowa,  Not.  12,  1909.  Central  State 
Bank,  Des  Moines,  Iowa — Oentlemen:  Some 
time  ago  I  mailed  to  yon  two  abstracts  for 
yon  to  let  J.  T.  Hambleton  and  W.  B.  Hower- 
ton examine.  They  have  had  these  abstracts 
long  enough  now  and  I  wish  you  would  please 
forward  same  to  us  at  once.  Very  truly 
yours,  O.  M.  Benson,  Cashier."  The  letters 
accompanying  the  abstracts  were  as  follows: 
"Dows,  Iowa,  Sept  23,  1909.  Central  State 
Bank,  Des  Moines,  Iowa — Gentlemen:  In- 
closed please  find  abstract  that  Is  sent  to 
you  to  be  turned  over  to  W.  B.  Howerton  or 
J.  T.  Hambleton  for  examination;  same  to 
be  returned  to  ns  after  it  has  served  Its  pur- 
pose. Tours  very  truly,  O.  M.  Benson,  Cash- 
ier." "Dows,  Iowa,  Sept  13,  1909.  Central 
State  Bank,  Des  Moines,  Iowa — Gentlemen: 
Inclosed  please  find  abstract  sent  to  you  to 
be  examined  by  W.  B.  Howerton  or  J.  T. 
Hambleton  or  both.  After  they  have  ex- 
amined same,  please  return  to  us.  Tours 
truly,  O.  M.  Benson,  Cashier." 

Pursuant  to  request  the  abstracts  were  re- 
turned without  any  comment  It  Is  contend- 
ed for  plaintiff  that  he  at  all  times  had  the 
means  whereby  to  make  the  payment  of  |2,- 
998,  and  that  he  did  not  do  so  because  the 
abstracts  were  not  sufflcient  But  be  made 
no  objections  to  the  abstracts  which  came  to 
Bice's  knowledge  and  suffered  their  return 
by  the  bank  to  which  they  were  sent  without 
objections  or  request  of  any  kind.  If  he  had 
the  means,  it  seems  that  he  did  not  care  to 
use  the  money  to  make  this  payment  and  the 
most  that  can  be  said  is  that  he  endeavored 
to  hold  onto  the  contract  and  to  advantage 
himself  of  it  provided  he  could  unload  the 
property  before  the  Ist  day  of  March,  1910, 
and  was  not  himself  compelled  to  pay  any- 
thing thereon.  In  other  words,  It  looks  as 
if  be  were  speculating  upon  results,  intending 
to  hold  onto  the  contract  if  he  could  find 
a  buyer  for  the  land,  but,  if  he  could  not 
to  let  it  go.  He  knew  that  Jameson  had  fur- 
nished Bice  money  to  pay  out  on  the  land 
and  in  equity  and  In  good  faith,  it  seems  to 
US,  it  was  his  duty,  esi>ecially  when  called  up- 
on by  Bice's  attorneys,  to  indicate  bis  posi- 
tion In  the  matter,  instead  of  remaining  si- 
lent and  concluding  in  his  own  mind  to  hold 
on,  if  he  could,  and  to  let  go  if  any  more 
money  was  to  be  paid. 

Appellants  are  not  seeking  to  enforce  ei- 
ther the  Pratt  or  the  Eggert  contracts  with 
Bice,  save  as  they  are  subpurchasers  of  the 
land  from  Bice,  and,  if  they  were,  they  would 
not  be  entitled  to  that  relief  because  they 
have  at  no  time  offered  to  perform  either. 


They  are  standing  wholly  upon  the  gamble- 
ton  contract  with  Bice,  saying  tliat  tbia  thev 
offered  to  perform  according  to  its  terms,  and 
that  thia  contract  has  never  been  legally 
forfeited.  They  also  say  that  as  Jameson  U 
not  a  good-faith  purchaser  of  the  land,  ttxej 
are  entitled  to  enforce  the  Bice  contract  with 
him  to  have  spedflc  performance  against 
Jameson  and  are  not  obliged  to  compensate 
him  for  improvements  made,  liecause  be  was 
and  is  nothing  but  a  mortgagee  and  the  most 
tliat  he  is  entitled  to  is  a  return  of  his  money 
with  interest  It  is  true,  as  already  Boggest- 
ed,  that  time  was  not  of  the  essence  of  the 
Hambleton  contract  and  that  it  was  never 
legally  forfeited  for  nonpayment;  bnt  It  is 
also  true  that  this  contract  did  not,  by  its 
terms,  give  the  vendees  therein,  Hambleton 
and  Howerton,  until  March  1,  1910,  to  make 
the  payment  of  $2,998.  That  payment  was 
to  be  made  in  30  days  ("when  abstracts  are 
furnished  showing  that  title  will  be  goodl. 
Abstracts  were  sent  and  after  being  held  for 
more  thah  30  days  were  returned  without 
any  objections  thereto.  They  made  no  effort 
at  that  time  to  pay  this  installment  of  the 
purchase  price,  and  Howerton  expressly  dis- 
claimed any  further  interest  In  the  contract 
Bice  was  endeavoring  to  get  the  money  from 
Hambleton  and  Howerton,  so  as  to  r^n; 
Jameson,  and  Hambleton's  answers  to  his  re- 
quests were  very  vague  and  nnsatisfactoir. 
He  must  have  known  that  he  did  not  bare 
until  March  1st  to  make  the  payment  of  |2,- 
998,  and  he  did  not  put  his  refusal  to  pay  up- 
on the  ground  that  the  abstracts  sent  him 
were  unsatisfactory.  In  these  letters  he  in- 
dicates that  if  be  can  sell  or  trade  the  land 
he  will  make  payments.  Failing  to  get  the 
money  from  Hambleton  and  Howerton,  Bice 
puts  the  matter  in  the  hands  of  his  attorneys, 
and  these  attorneys  could  get  no  response 
from  them.  Bdng  unable  to  get  the  money, 
he  goes  to  Jameson,  telUng  him  that  the  con- 
tract with  Hambleton  and  Howerton  had 
been  abandoned,  and  he  then  made  the  final 
arrangements  with  Jameson,  already  referred 
to,  and  Jameson  closed  up  the  matt^  witb 
the  true  owners  of  the  land.  As  a  matter  of 
fact  this  was  purely  a  speculative  venture  on 
the  part  of  Hambleton,  Howerton,  and  Bice. 
Bice  nev^  did  Iiave  title  to  the  land  and  was 
never  able  to  perform  hia  agreem«it  and,  in 
his  suit  against  Hambleton  and  Howerton  to 
recover  damages  for  their  failure  to  complete 
the  contract  they  were  successful  because 
Bice  had  no  title  and  had  failed  to  fnmlsli 
proper  abstracts. 

[2]  The  case  is  in  equity  for  spedflc  po^ 
formance,  and  whUe  time  was  not  the  essence 
of  the  contract  between  Hambleton  and  How- 
erton and  Bice,  equitable  principles  require 
that  the  vendee,  even  If  such  a  contract  Iw 
ready,  willing,  and  able  to  perform  his  pArt 
of  the  agreement  according  to  its  terms,  and 
if  other  equities  arise,  growing  out  of  failnie 
or  neglect  to  perform,  specific  performance 
will  not  be  decreed.    £ljiuUex,jr, JKocfa,  126 
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Iowa,  131,  101  N.  W.  766;  Dayles  v.  Beadle, 
87  Iowa,  390;  King  t.  Raab,  123  Iowa,  632, 
90  N.  W.  306;  Oiltoer  t.  Rayl,  03  Iowa,  16, 
61  N.  W.  225. 

[3]  Again,  it  seems  to  ns  that  there  was 
an  abandonment  of  the  contract  by  both 
Hambleton  and  Howerton.  Surely  Howerton 
abandoned  and  refused  to  perform,  and  they 
succeeded  in  defeating  Rice  on  the  theory 
that  the  contract  had  either  been  rescinded 
or  that  Rice  had  failed  to  perform  his  part 
of  it 

[4]  While  it  may  be  that  an  estoppel  Is  not 
pleaded  or  especially  relied  upon,  we  are  dis- 
posed to  hold  that  on  account  of  the  conduct 
of  Hambleton  and  Howerton,  in  refusing  to 
pay  and  in  defending  against  Rice's  suit  for 
damages,  they  are  not  entitled  to  relief  in  a 
court  of  equity. 

[5]  As  Howerton  absolutely  abandoned  and 
refused  to  perform  the  contract.  Rice  was 
not  obliged  to  take  Hambleton  &lone  on  the 
notes  which  the  two  had  agreed  to  make  for 
the  purchase  price,  and  Hambleton  alone 
could  not,  even  as  assignee  from.  Howerton, 
Insist  that  the  contracts  be  carried  out  in 
his  name  alone.  Rice  ▼.  Olbbs,  40  Neb.  264, 
S8  N.  W.  724;  Martin  y.  Omdorff.  22  Iowa, 
604 :  Wass  t.  Mugi-ldge,  128  Mass.  894. 

We  shall  not  trouble  to  consider  other  prop- 
ositions In  the  case,  as  the  ones  already 
stated  seem  to  settle  the  controversy.  The 
equities  seem  to  be  with  defendant  Jameson. 
'We  fully  realize  that  there  Is  a  conflict  in 
the  testimony  regarding  some  of  the  matters 
stated,  and  have  recited  what  we  believe  the 
testimony  shows  the  facts  to  be,  without  at- 
tempting to  quote  the  evidence  or  to  set  out 
the  statements  of  the  witnesses.  Our  con- 
clusion on  the  whole  case  finds  support  In 
Townsend  ▼.  Goodfellow,  40  Minn.  312,  41  N. 
W.  1066,  3  L.  R.  A.  739, 12  Am.  St  Rep.  736 ; 
lAise  V.  Deltz,  46  Iowa,  205 ;  Ormsby  v.  Ora- 
bam,  123  Iowa,  202,  98  N.  W.  724;  Webb  y. 
Hancher,  127  Iowa,  270, 102  N.  W.  U27;  and 
Findley  v.  Koch,  supra. 

The  decree  seems  to  be  correct,  and  It  Is 
affirmed. 

WBAVER,  C.  J.,  and  6 AXNOR  and  WITH- 
ROW,  JJ.,  concurring. 


PETER  SCHOENHOFEN  BREWING  CO.  v. 
GIFFET  et  al. 

(Supreme  Court  of  Iowa.    Nov.  20,  1913.) 

1.  Afpkai,  and  Ebbob  <|S  70,  91*)— Rbvikw— 
Obdbbs  Afpsalab]:.b. 

Code,  I  4101,  subd.  1,  permits  an  appeal 
from  an  order  affecting  a  substantial  right 
when  such  order  in  effect  determines  the  ac- 
tion and  prevents  a  judgment  from  which  an 
appeal  might  be  taken,  and  subdivision  4  per- 
mita  an  appeal  from  an  intermediate  order  In- 
volvtec  the  merits  or  materially  affecting  the 
final  decision.  In  an  action  on  notes  against 
two  defendants,  a  corporation  applied  to  be 
made   a  defendant,   alleging   that  the  inffivid- 


ual  defendants '  signed  the  notes  as  sureties  for 
it,  and  plaintiff  moved  to  vacate  the  order  per- 
mitting the  corporation  to  be  made  a  defendant 
upon  the  ground  that  it  was  not  a  proper  or 
necesaary  party  because  the  makers  of  the 
notes  did  not  claim  to  have  signed  as  sureties, 
which  motion  was  overruled,  and  plaintiff  also 
moved  to  strike  a  substituted  counterclaim  filed 
by  the  corporation  defendant,  covering  the 
same  matters  averred  b;  the  individual  de- 
fendants, who  counterclaimed  to  recover  pay- 
ments upon  the  illegal  sale  of  liquors  made  by 
plaintiff.  Eeld,  that  the  orders  overruling  the 
motion  to  vacate  the  order  making  the  corpo- 
ration a  defendant  and  the  motion  to  strike  its 
counterclaim  were  not  appealable  under  the 
statute,  not  determining  the  action  or  being  on 
the  merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  225,  228-237,  3^;  Dec. 
Dig.  6  70,  01.»f 

2.  Appkai.  and  Ebbob  (|  74*)  —  Dboibions 
Apfbalablb— Intkblocutobt  Obdeb. 

If  a  question  may  be  reviewed  on  appeal 
from  the  final  judgment,  an  order  deciding  it 
is  interlocutory  and  reviewable  only  upon  gen- 
eral appeal  from  the  final  Judgment,  unless  an 
appeal  is  expressly  allowed  by  statute;  but, 
if  the  decision  affects  rights  m  such  manner 
that  they  cannot  be  protected  by  the  final  judg- 
ment, an  appeal  will  lie  from  such  decision. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  267-278;  Dec.  Dig.  | 
74.*] 

3.  Pabtibs  (I  96*)— New  Pabtibs— Waivbb  of 
Objbction— Answebino  to  Mebits. 

Plaintiff  by  replying  to  the  answer  of  one 
made  a  defendant  on  application  on  the  ground 
that  It  was  liable  as  principal  on  the  notes  sued 
on,  and  that  the  other  defendants  were  sure- 
ties, did  not  thereby  waive  alleged  errors  in 
rulings  permitting  such  defendant  to  become  a 
party  and  refusing  to  strike  his  counterclaim. 

[Ed.  Note. — ^For  other  cases,  see  Parties, 
Cent.  Dig.  U  167-177 ;    Dec.  Dig.  {  06.*] 

Appeal  from  District  Court,  Johnson  Coun- 
ty;  R.  P.  Howell,  Judge. 

Appeal  from  ruling  refusing  to  strike  an- 
swer and  counterclaim  of  the  Giffey  Bottling 
Company,  which  voluntarily  appeared  as  a 
party  defendant     Appeal  dismissed. 

Clarence  M.  Thome,  of  Dubuque,  and  F. 
B.  Kimball,  of  Iowa  City,  for  appellant  G. 
A.  Ewing  and  Ball  ft  Ball,  all  of  Iowa  City, 
for  appellee. 

WITHROW,  3.  I.  Suit  was  brought  In  the 
district  court  of  Johnson  county  by  the  ap- 
pellant the  Peter  Schoenhofen  Brewing  Com- 
pany, against  Chas.  Olftey  and  Hannah  M. 
Giffey,  based  upon  three  promissory  notes 
executed  by  the  defendants.  The  action  was 
in  three  counts,  respectively,  on  the  several 
notes,  their  aggregate  being  about  1580. 
For  their  answer  the  Giffeys  admitted  that 
they  signed  the  notes  in  suit  but  denied  any 
indebtedness  thereunder  for  the  reason,  as 
pleaded  by  them,  that  the  notes  were  given  to 
the  plaintiff  for  Intoxicating  liquors  sold  to 
the  defendants  by  plaintiff,  the  appellant 
and  that  at  the  time  of  such  sales  the  appel- 
lees, who  claim  to  be  the  only  sharehold- 
ers, constituted  a  duly  organized  corporation 
known  as  the  Giffey  Bottling  Company,  iriilch 
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was  then  anlawfully  conducting  a  saloon  at 
liOne  Tree,  It  being  a  saloon  In  excess  of 
the  number  permitted  under  the  mulct  law, 
and  that  the  sales  of  liquor  to  appellees,  and 
In  payment  for  which  the  notes  In  suit  were 
given,  were  made  by  appellant  with  the 
knowledge  by  It  that  said  saloon  was  being 
operated  in  Tiolatlon  of  the  mulct  law,  and 
that  the  liquor  so  sold  by  appellant  was  sold 
with  the  knowledge  that  it  was  Intended  to 
be  sold  in  said  saloon  so  unlawfully  conduct- 
ed. The  appellees  plead  that  for  such  reason 
the  notes  are  null  and  void. 

By  way  of  counterclaim  the  Glffeys  ask 
Judgment  against  the  brewing  company,  ap- 
pellant, in  the  sum  of  $1,592.13  fbr  payments 
alleged  to  have  been  made  by  them  to.lt  at 
different  times  for  intoxicating  liquors  pur- 
chased to  be  sold  in  violation  of  law,  of 
which  fact  it  Is  charged  the  brewing  com- 
pany bad  full  knowledge.  In  reply  the  ap- 
pellant denied  that  the  Glffeys  were  conduct- 
ing a  saloon  In  violation  of  law,  as  claimed 
by  them,  and  that.  If  they  bad  any  Intent  to 
violate  the  law  in  the  course  of  reselling  the 
liquors  so  bought,  the  same  was  unknown  to 
It  Further  in  reply  the  brewing  company 
pleaded  that  the  defendants  Chas.  and  Han- 
nab  M.  Glffey  had  not  the  right  to  interpose 
the  defenses  pleaded  to  the  promissory  notes 
sued  upon. 

Thereafter  there  was  presented  to  the  dis- 
trict court  an  application  of  the  Glffey  Bot- 
tling Company  to  be  made  a  party  defend- 
ant, claiming  that  it  had  an  Interest  adverse 
to  the  plaintiff  in  the  controversy.  The  ap- 
r>lication.  in  addition  to  reaffirming  the  state- 
ments of  the  Glffeys  as  to  the  transactions, 
which  were  the  basis  of  the  notes  in  suit,  also 
pleaded  that  "the  said  Cha&  Glffey  and  Han- 
nah M.  Glffey,  by  signing  said  notes  and  de- 
livering them  to  the  plaintiff,  became  sure- 
ties for  the  said  Glffey  Bottling  Company  up- 
on said  indebtedness."  Because  of  such  rela- 
tion and  liability  the  Glffey  Bottling  Com- 
pany claims  an  interest  adverse  to  the  plain- 
tiff, appellant,  and  is  Interested  In  having  the 
notes  declared  void  and  the  Indebtedness 
canceled. 

The  lower  court  permitted  the  Oiffey  Bot- 
tling Company  to  be  Joined  as  a  defendant, 
such  l>elng  done  without  notice  to  the  brew- 
ing company.  Immediately  upon  hearing  of 
such  action  the  brewing  company  moved  the 
court  to  vacate  and  set  aside  the  order  per- 
mitting the  new  defendant  to  come  in.  The 
motion  was  based  on  several  grounds,  in- 
cluding want  of  service  of  a  copy  of  the  same 
as  required  by  the  local  rules  of  practice, 
for  want  of  verification,  and  also  upon  the 
main  ground  that  the  Giffey  Bottling  Com- 
pany was  not  a  proper  or  necessary  party 
defendant,  ttiat  the  makers  of  the  notes  did 
not  claim  to  have  signed  as  sureties,  but 
that  there  was  a  novation  whereby  the  de- 
fendants, the  Glffeys,  t)ecame  solely  liable  to 
plaintiff,  which  accepted  their  notes  in  pay- 


ment This  motion  was  overruled,  to  which 
ruling  the  appellant  excepted. 

Thereafter  the  Glffey  Bottling  Company 
filed  an  amended  and  substituted  counter- 
claim, covering  in  more  detail  the  averments 
in  its  application  and  of  the  Glffeys  in  their 
answers.  Against  this  pleading  the  appellant 
filed  its  motion  to  strike  it  in  part  and  ta, 
a  whole,  stating  as  grounds  those  previously 
stated  in  the  motion  to  set  aside  the  order 
permitting  a  new  defendant  to  come  in.  Both 
of  these  motions  were  overruled,  and  excep- 
tions to  the  rulings  were  duly  taken.  From 
the  rulings  on  the  several  motions  this  ap- 
peal is  brought 

[1]  II.  It  is  the  dalm  of  the  appeUee  that 
the  rulings  of  which  complaint  is  here  made 
by  the  appellant  are  not  appealable.  Appeals 
will  not  be  allowed  and  may  not  be  consid- 
ered except  when  authorized  by  statute. 
Code,  I  4101,  states  the  different  orders  and 
rulings  from  which  appeal  to  the  Supreme 
Court  may  be  taken.  Only  the  first  and 
fourth  subdivisions  of  that  section  need  be 
noticed  in  considering  the  present  question, 
as  the  other  divisions  of  the  section  are  man- 
ifestly without  bearing  upon  the  casei  Sub- 
division 1  allows  appeal  "from  an  order  af- 
fecting a  substantial  right  in  an  action,  when 
such  order  in  effect  determines  the  action, 
and  prevents  a  Judgment  from  which  an  ap- 
peal might  be  taken."  Subdivision  4  allows 
appeal  from  "an  intermediate  order  involv- 
ing the  merits  or  materially  affecting  the 
final  decision." 

From  a  consideration  of  the  issue  raised 
or  right  pleaded  in  the  answer  and  counter- 
claim of  the  Glffey  Bottling  Company,  It  is 
obvious  that  the  ruling  of  the  trial  conrt  in 
permitting  the  pleading  to  stand  was  not 
such  as  in  effect  determined  the  action  and 
prevented  a  Judgment  from  which  an  appeal 
might  be  taken.  In  the  trial  under  the  is- 
sues thus  presented,  and  for  the  purpose  of 
this  hearing  treating  the  pleadings  as  being 
sufficient  to  present  an  issue  of  law  and 
fact  the  trial  court  did  the  facts  so  war- 
rant might  have  rendered  Judgment  for  the 
plaintiff  on  its  claim  and  against  the  connter- 
daim,  or  for  the  defendant  or  the  Glffey 
Bottling  Company  on  their  counterclaim,  and 
against  the  plaintiff  on  its  claim.  It  needs 
no  extended  discussion  to  bring  the  mind 
to  the  conclusion  that  had  the  trial  court 
under  the  plea  of  the  Giffey  Bottling  Com- 
pany, held  that  the  notes  in  suit  were  mere- 
ly surety  obligations,-  and  that  the  bottling 
company  had  the  right  to  set  off  against 
them  its  claim  for  money  paid  to  .the  appel- 
lant for  liquors  intended  to  be  unlawfally 
sold,  from  a  Judgment  based  upon  snch  con- 
clusion the  right  of  appeal  would  be  absolute 
in  the  plaintiff;  and  the  appeal  would  nec- 
essarily bring  up  for  contlderatlon  the  legal 
sufficiency  of  the  claim  and  of  the  defense 
of  the  Giffey  Bottling  Company,  and  aU>o 
the  question  at  its  right  to  be  heard.     This 
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general  statement  of  tbe  rule  has  support 
In  the  following  cases:  Eggert  &  Lockwood 
T.  Interstate  Co.,  146  Iowa,  484,  125  N.  W. 
246;  Jenks  t.  Smith,  129  Iowa,  139,  105  N. 
W.  396;  Roberta  V.  Malloy,  100  Iowa,  372,  69 
N.  W.  674.  The  case  does  not  afford  the 
right  of  appeal,  as  provided  In  the  first  sub- 
division of  Code,  §  4101. 

III.  The  provisions  of  the  fourth  subdivi- 
sion of  the  quoted  section  allows  an  appeal 
from  an  intermediate  order  involving  merits 
or  materially  affecting  the  final  decision.  A 
construction  of  this  provision,  as  applied  to 
the  record  In  this  case,  requires  to  be  deter- 
mined the  meaning  which  must  be  given  to 
the  clause  "involving  the  merits."  Some 
courts  In  passing  upon  this  clause  have  held 
that  "It  must  be  so  Interpreted  as  to  embrace 
orders  which  pass  upon  the  substantial  legal 
rights  of  the  suitor,  whether  such  rights  do 
or  do  not  relate  directly  to  the  cause  of  ao-' 
tion  or  subject-matter  in  controversy."  Chap- 
man V.  Forbes,  123  N.  T.  532,  28  N.  B.  3; 
Schaetzel  v.  Huron,  6  S.  D.  134,  60  N.  W. 
741;  Bolton  ▼.  Dona  van,  9  N.  D.  675,  84  N. 
W.  357.  The  theory  upon  whidi  such  deci- 
sions have  rested  has  been  that  the  ruling 
cannot  be  reviewed  upon  an  appeal  from 
a  final  Judgment,  and  not  to  recognize  the 
right  of  appeal  from  an  intermediate  order, 
going  to  the  merits,  would  in  such  cases  de- 
prive the  litigant  of  his  right  to  be  heard  in 
the  appellate  court  on  his  claim  of  error. 
This  is  In  effect  the  holding  in  Bolton  v. 
Donavan,  supra,  which  in  its  pleadings  is 
similar  to  the  present  case  and  presents  the 
question  whetber,  in  a  suit  to  recover  money 
only  against  a  sole  defendant,  another  party 
defendant  may  be  brought  in  upon  the  appli- 
cation of  the  original  defendant  In  that 
case  the  North  Dakota  court  held  that  an  or- 
der permitting  such  new  party  to  be  brought 
In  was  one  from  which  the  plaintiff  had  the 
right  of  appeal,  as  he  was  thereby  compelled 
to  litigate  his  claim  against  a  party  he  had 
not  chosen  to  sue,  and  that  It  therefore  in- 
volved the  merits  of  the  case.  In  support  of 
its  conclusion  the  North  Dakota  court  cites 
decisions  from  the  appellate  courts  of  Wis- 
consin, Minnesota,  and  New  York,  in  all  o 
which  states  the  statutes  governing  the  right 
of  appeal  are  substantially  like  our  own  sub- 
division 4  of  section  4101.  In  the  discussion 
which  is  found  in  Bolton  v.  Donavan,  supra, 
the  appellate  court,  in  summing  up  its  conclu- 
sion as  to  the  effect  of  the  holdings  In  many 
cited  cases,  states  that  the  order  permitting  a 
new  defendant  to  be  brought  In  Involved  the 
merits  and  was  appealable  and  was  not  one 
which  "necessarily  affects  the  Judgment" 
But  its  last  word  on  that  proposition  we 
quote:  "If  we  are  correct  I9  this  interpreta- 


tion of  the  statute,  the  order  coulc  not  be  re- 
viewed in  this  court  upon  appeal  from  final 
Judgment  It  would  follow,  of  course,  that 
unless  the  Important  order  can  be  reviewed 
by  an  appeal  taken  from  the  order  Itself, 
there  can  be  no  review  of  the  order  at  all." 

[2]  This  summing  up  of  its  discussion  by 
that  court  states  correctly,  we  think,  the  real 
test  which  must  be  applied  to  every  ruling  to 
determine  whether  or  not  it  may  be  made  the 
subject  of  an  appeaL  If  the  question  is  or 
will  be  Inherent  in  the  final  Judgment  and 
may  be  presented  on  appeal  from  that  Judr 
ment,  it  must  be  treated  as  an  Interlocutory 
order,  review  of  which  may  only  be  had  upon 
the  general  appeal,  excepting  in  such  instanc- 
es, as  to  pleading,  where  appeal  is  expressly 
allowed;  but.  If  the  ruling  is  of  such  nature 
and  affects  rights  In  such  manner  that  they 
cannot  be  protected  or  affected  by  the  final 
Judgment  then  appeal  will  lie.  In  the  pre- 
ceding division  of  this  opinion  we  have  stated 
the  conclusion  that,  in  whatever  way  the 
trial  court  or  Jury  might  find  under  the  issues 
and  the  proven  facts,  there  would  have  re- 
mained with  the  appellant  the  right  of  ap- 
peal in  the  event  of  a  Judgment  adverse  to 
its  claims,  and  this  would  have  covered  the 
question  of  the  right  of  the  Glffey  Bottling 
Company  to  appear  in  the  case. 

[3]  In  filing  its  reply  to  the  answer  of  the 
bottling  company,  should  it  desire  to  so  do,  it 
could  take  advantage  of  every  question  raised 
in  its  motion  to  strike,  which  was  in  effect  a 
demurrer,  and  by  so  doing  it  would  not  be 
held  to  have  waived  its  right  to  be  heard  on 
appeal  as  to  alleged  errors  in  the  rulings  now 
complained  of.  Frum  v.  Keeney,  109  Iowa, 
393,  80  N.  W.  607;  Gelser  Mfg.  Co.  v.  Krog- 
man,  111  Iowa,  603,  82  N.  W.  938. 

We  are  satisfied  that  every  right  of  plain- 
tiff, the  appellant,  can  be  fully  protected  by 
the  final  Judgment,  when  it  shall  be  entered 
In  this  case,  and  that  by  appeal  from  It 
should  It  be  adverse  to  it  this  appellant  is 
entitled  to  have  reviewed  every  ruling  of  the 
trial  court  to  which  exceptions  shall  be  tak- 
en, included  in  which  would  be  the  questions 
involved  In  the  present  appeal. 

IV.  We  are  therefore  of  the  opinion  that 
this  appeal  cannot  lie.  This  conclusion  ren- 
ders It  unnecessary  for  us  to  notice  the  ques- 
tions raised  as  to  the  legal  rights  of  the  par- 
ties, as  pleaded  and  as  to  the  sufficiency  of 
the  pleadings  of  the  Glffey  Bottling  Company 
as  the  basis  for  a  counterclaim  or  as  working 
a  defense  to  the  notes. 

Appeal  dismissed. 

WEAVER,  C.  J.,  and  EVANS  and  OAY- 
NOR,  JJ.,  concur. 
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WISNER  ▼.  NICHOI& 
(Sapreme  Court  of  Iowa.    Nor.  20,  1013.) 

1.  Pm;adino    d   882*>— Objictiow*— DiMDS- 
BKB  OB  Motion  to  Stbike. 

A  motion  to  strike  should  not  be  used  to 
reach  objections  to  pleadinss  wUch  could  prop- 
erly be  raised  by  demurrer. 

[Ed.  Note.— For  other  cases,  'see  Pleading:, 
Cent  Dig.  U  1078-1001,  11^;  Dec.  Die  f 
352.»] 

2.  PlbADINO     a    866*)  — AUNDMBRTB  — RB- 
PLEADING. 

Where  an  amended  or  new  pleadinc  is 
mereW  a  repleading  of  matter  theretofore  held 
Insufficient  to  state  a  cause  of  action  defend- 
ant may  strike  such  repleading  from  the. file. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  IMg.  »  Ull-UlO;   Dec.  Dig.  |  850.*] 

8.  PiXADiHO  (f  418*)— Waitd  of  Objxotion 

— Replkadino. 

Where  it  is  ruled  on  demurrer,  or  on  mo- 
tion having  the  same  effect,  that  the  petition 
does  not  state  a  cause  of  action,  and  an  ex- 
ception is  taken  to  the  ruling,  plaintiff  does  not, 
by  repleading  the  same  facts,  which  new 
pleading  is  stricken  from  the  files,  waive  his 
right  to  a  review  of  the  ruling  on  demurrer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  II  1800,  1403-1406;  Dec.  Dig.  I 
418.*] 

4.  PI.EADINO  (I  417*)- Waiteb  o»  Objectioh 
— Buuifoa  OH  Dekubbkb. 

Plaintiff,  by  amending  the  petition  after  a 
rulin|^  sustaining  a  demurrer  on  the  ground 
that  It  does  not  state  a  cause  of  action,  there- 
by waives  liis  right  to  appeal  from  the  order 
sustaining  the  demurrer. 

[Bid.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  11  1401,  1402;  Dec.  Dig.  |  417.*] 

6.  Appeal  ahd   Ebbob   (|   874*)— Bxthw— 

EeTOPPEL   TO    AI.Z.EOE    EbBOB. 

Where,  after  plaintiff  bad  repleaded  the 
same  facts  after  a  demurrer  had  been  sustain- 
ed to  his  petition  for  not  stating  a  cause  of  ac- 
tion, defendant  interposed  a  demurrer  to  tiie 
substituted  petition,  and  also  a  motion  to  strike 
material  parts  thereof,  all  on  the  ground  that 
the  petition  did  not  state  a  cause  of  action,  and 
at  the  same  time  praved  that  such  petition  be 
stricken  as  a  repleading,  he  thereby  invoked 
the  judgment  of  the  court  on  matter*  of  sub- 
stance so  as  to  entitle  plaintiff  to  have  re- 
viewed the  rulings  upon  the  substituted  peti- 
tion relating  to  its  legal  sufficiency. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  3478,  3480,  3481,  3484, 
3530-3540;   Dec.  Dig.  |  874.*] 

6.  Plxadino  (I  860*)— Replbadiro. 

The  drcmt  court  had  power  to  permit  an 
amended  petition  to  remain  on  file,  even  though 
it  repleaded  matters  originally  stricken  as  not 
stating  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  |{  1120-1146;    Dec  Dig.  |  360.*] 

7.  LiBBL    AND    SlANDEB     (|    21*)— GONBIBUC- 
TION  OF  ABTICLB. 

The  part  of  the  alleged  libel  claimed  to 
connect  plaintiff  with  the  acts  charged  in  the 
libel  must  be  construed  with  the  article  of 
which  it  is  a  part  in  determining  whether  it 
is  applicable  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  |  108;  Dec.  Dig.  |  21.*] 

8.  WOBDB  AND   PHBASBS— "llAELBTBOlf." 

"Maelstrom"  is  defined  as  any  destructlTe 
or  wide-reaching  noxious  influence. 


9.  Libel  and  Slandeb.  (|  7*)— PirBi.iCATioa 
Libelous— Chaboino  Ikiiobax.  Acts. 

The  newspaper  article  claimed  to  be  libet- 
oos  read:  "Judging  from  the  EUdoi*  papers 
and  the  various  nasty  rumors  that  permeate 
out  over  the  county,  for  drinking  and  immonl- 
tty  Eldora  leads  the  procession  of  all  the  town 
in  the  county.  Uver^  week  a  number  of  dronfs 
are  hauled  into  pohce  court  for  fightiog  and 
carousing,  and  doubtiess  there  are  many  that 
are  not  in  police  court  And  the  Wisner  Es- 
tate, wliile  helping  in  a  financial  way.  baa  car- 
ried a  trail  of  destruction  along  its  path." 
Beld  that  if  plaintiff  were  connected  with 
bringing  about  the  condition  pictured  tbroagk 
her  connection  with  the  estate  referred  to,  ttie 
article  was  libelous. 

[Ed.  Note. — ^For  other  cases,  see  Iliibel  and 
Blander,  Cent  Dig.  H  17-78;   Dec.  IHs-  |  7.*] 

10.  LiBBL    AND    SLANDEB    ^    82*)    —    AlXEGA- 

noNB  OF  Petition— iNNtJENDO. 

An  alleged  llbeloos  publication  stated  tiia^ 
Judging  from  the  E.  papers  and  the  naaty  ru- 
mors throughout  the  county,  E.  led  all  of  the 
towns  for  drinking  and  immorality,  and  that  a 
number  of  drunks  were  in  police  court  eretr 
week  for  fighting,  "and  tiie  Wisner  Estste^ 
while  helping  in  a  financial  way,  has  carried  a 
trail  of  destruction  along  its  path.  By  this  it 
must  not  be  inferred  that  E.  people  are  not 
upright,  eonsdentious,  righteons  dticens.  They 
are,  but  they  seem  powerless  to  combat  Oie 
currents  of  tUs  maelstrom  of  destmction.* 
The  petition  alleged  that  the  term  "\nsnfr 
Estate/'  as  used  in  the  article,  rrferred  to 
plaintiff  (her  name  being  Wisner)  and  was  so 
understood  by  the  readers  of  the  paper  for  the 
reason  that  she  was  one  of  the  owners  of  said 
estate,  which  fact  was  commonly  known  and 
was  also  known  by  defendant,  and  that  defend- 
ant, in  publishing  the  article  intended  to  cause 
it  to  be  believed  by  its  readers  that  plaintiff 
was  responsible  for  the  criticised  immoral  con- 
dition. Beld,  that  the  allegations  by  way  of 
innuendo  sufficiently  alleged  that  the  immoral 
condition  referred  to  were  caused  by  plalntiS 
through  connecting  her  with  the  estate  referred 
to,  so  that  a  motion  to  strike  the  innuendo  was 
properly  overruled. 

[Ed.  Note.^For  other  cases,  see  Label  and 
Slander,  Cent  Dig.  U  187-197;  Dmsl  Dig.  i 
82.*) 

11.  Libel  aud  Slaitdeb  Q  86*)— "ImmacDo' 
— Natubb. 

An  "innuendo"  la  not  an  averment  bat 
only  matter  of  explanation,  and  cannot  extend 
the  meaning  of  the  alleged  libel  beyond  its  own 
natural  meaning. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  ||  205-208;  Dec.  Dig.  | 
86.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  3630-3634.] 

12.  Libel  and  Slandeb  (S  106*)— lNNUKM>a 
Where  the  alleged  libelous  words  do  not 

in  terms  apply  to  any  particular  i>erson,  but 
may  be  so  applied  by  the  reader  of  tlie  article, 
the  intention  of  the  writer  and  the  understand- 
ing of  those  among  whom  the  libel  is  published 
may  be  shown  to  determine  its  applicability  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  282,  283,  282-284;  Dec 
Dig.  I  l06.*] 

18.  LiBBL  AND  SLANDSB  (|  78*>— PXIBON  JAA' 

BLB. 

While,  if  the  alleged  libelous  words  mere- 
ly designate  a  class  and  are  so  general  tliat 
individual  damage  cannot  be  presumed,  an  ac- 
tion cannot  be  maintained,  yet,  if  a  personal 
application  can  be  made  of  the  charge  againft 
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a  dais,  any  person  of  that  daaa  may  maintain 
an  action  bv  showlnK  tbiat  the  words  especially 
applied  to  him. 

[Ed.  Note. — For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  %  174;   Dec  Dig.  i  73.*] 

14.  Costs  (J  238*)— On  Appeal— Omissions- 
Effect— Defkctivk  Abstbacts. 

Supreme  Court  Hule  50,  requiring  lines  of 
abstracts  to  be  numbered,  is  not  mandatory, 
and  a  fair  discretion  may  be  exercised  in  its 
enforcement,  so  that  the  Supreme  Court  may 
tax  all  costs  of  the  appeal  to  appellant,  though 
judgment  was  reversed,  as  a  penalty  for  vio- 
lating the  rule. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig^.  li  98&-819;    Dec  Dig.  |  23a*] 

Weaver,  C.  J.,  dissenting. 

Appeal  from  District  Conrt,  Hardin  Coun- 
ty;  B.  M.  Wright,  Judge. 

Action  for  litiel.  From  ruling  and  judg- 
ment for  costs  on  motion  to  strilce  amended 
and  substituted  petition,  the  plalntUI  ap- 
Reversed. 


Charles  A.  Rogers,  of  Eldora,  and  Wade, 
Dutcber  &  Davis,  of  Iowa  City,  for  appellant. 
Kelleher  &  O'Connor,  of  Ft  Dodge,  C.  M.  Na- 
gle,  of  Clarion,  Williams  &  Williams  and 
Bryson  &  Bryson,  all  of  Iowa  Falls,  and  Ay- 
mer  D.  Davis  and  Herbert  A.  Huff,  both  of 
Eldora,  for  appellee: 

WITHROW,  J.  [1]  1.  Plalntirs  peOtton 
In  two  counts  charged  libel  by  the  defendant 
Defendant  filed  a  motion  to.  strike  different 
parts  of  the  two  counts  of  the  petition,^  which 
was  sustained,  to  which  ruling  plaintiff  ex- 
cepted. The  effect  of  the  ruling  on  the  mo- 
tion was  to  strike  from  the  files  all  of  the 
essential  statements  in  plalntlfTs  cause  of  ac- 
tion, the  legal  sufficiency  of  which  was  chal- 
lenged by  the  motion.  Both  parties  have  in 
argument  treated  the  motion  as  having  work- 
ed all  the  purposes  of  a  demurrer,  and  an  ex- 
amination of  the  record  satisfies  us  that  al- 
though carrying  a  different  name  it  should 
be  so  treated,  although  we  cannot  approve 
the  use  of  a  motion  to  strike  where  a  demur- 
rer Is  the  proper  means.  Following  the  rul- 
ing on  the  motion  to  strike,  the  plaintiff  filed 
her  amended  and  substituted  petition  in  three 
counts,  which  in  no  legal  sense  differs  from 
the  original  petition,  but  was  a  repleading  of 
that  which  bad  been  previously  stricken  out 
To  this  new  pleading  the  defendant  filed  a 
demurrer,  and  also  a  motion  to  strike  applied 
to  the  several  counts,  presenting  the  grounds 
urged  in  the  original  motion,  and  also  the 
further  ground  as  to  each  that  it  repleaded 
matter  which  had  previously  been  stricken 
out.  The  motion  to  strike  was  made  to  apply 
to  the  objectionable  paragraphs,  and  also 
tlie  amended  and  substituted  petition  as  a 
whole.  There  was  no  ruling  upon  defend- 
ant's demurrer,  but  the  motion  to  strike  was 
on  September  21,  1911,  sustained  as  to  all 
grounds,  and  Judgment  was  entered  against 
plaintiff  for  costs.    From  this  judgment  and 


ruling  plaintiff  appeals,  her  notice  stating 
that  said  appeal  is  taken  "from  the  Judg- 
ment rendered  in  said  action  by  said  court  on 
the  21st  day  of  September,  1911,  and  from  all 
orders  and  rulings  made  by  the  court  in  said 
aetton." 

2.  It  Is  claimed  by  the  appellee  that  the 
ruling  on  the  motion  to  the  original  peti- 
tion, which  determined  that  it  stated  no  cause 
of  action,  is  now  controlling  as  to  the  law  of 
the  case,  for  after  such  ruling  the  plaintiff 
repleaded  by  way  of  an  amended  and  sub- 
stituted petition,  setting  out  in  substance  all 
the  material  tacts  originally  pleaded,  and  no 
more,  which  second  pleading  was  on  motion 
stricken  from  the  files. 

[2]  It  is  settled  by  many  of  our  cases  that, 
upon  the  filing  of  such  new  pleading,  when 
it  is  but  a  repleading  of  matter  previously 
held  insufficient  to  state  a  cause  of  action,  it 
is  the  right  of  the  opposite  party  to  have  such 
pleading  stricken  from  the  files.  Epley  v. 
Ely,  68  Iowa,  70,  25  N.  W.  934;  Town  of 
Waukon  v.  Strouse,  74  Iowa,  547,  88  N.  W. 
408;  Hoyt  v.  Beach,  104  Iowa,  257,  73  N.  W. 
492,  65  Am.  St  Rep.  461. 

18]  That  rule,  however,  is  not  determina- 
tive of  the  question  presented,  which  is: 
Where  a  ruling  on  a  demurrer  to  a  petition, 
or  upon  a  motion  serving  the  same  purpose, 
holds  that  no  cause  of  action  has  been  stated, 
and  an  exception  Is  taken  to  such  ruling, 
does  the  plaintiff,  by  filing  a  repleading  of 
the  same  facts,  which  on  motion  is  stricken 
from  the  files,  waive  his  right  to  have  con- 
sidered on  appeal  the  correctness  of  the  first 
ruling? 

There  are  In  some  of  our  previous  cases  ex- 
pressions which  tend  to  support  the  rule  that 
upon  appeal,  in  Instances  like  the  present 
one,  the  appellant  has  only  the  right  to  have 
considered  the  correctness  of  the  ruling  upon 
the  motion  to  strike  the  second  pleading;  but 
we  are  of  opinion  that  under  a  fair  analysis 
of  such  decisions  the  rule  as  thus  broadly 
claimed  by  appellant  cannot  be  sustained. 
We  therefore  give  attention  not  only  to  the 
cases  cited  by  appellee,  but  also  to  others 
which  may  be  taken  as  the  basis  of  the  rule. 

In  Epley  v.  Ely,  68  Iowa,  70,  25  N.  W.  934, 
the  plaintiff  appealed  from  an  order  sustain- 
ing a  motion  to  strike  a  second  amended  peti- 
tion, on  the  grounds  that  it  but  restated  mat- 
ters previously  held  insufficient  It  will  be 
noted  that  the  appeal  was  limited  to  a  charge 
of  error  in  such  ruling.  This  court  held  the 
ruling  to  be  correct,  and  that.  If  the  lower 
court  erred  in  «ust^lning  the  demurrer,  the 
plaintiff  should  have  secured  an  exception 
and  sought  to  review  the  ruling  by  an  appeal 
therefrom. 

In  Town  of  Waukon  v.  Strouse,  74  Iowa, 
547,  38  N.  W.  408,  plaintiff's  petition  was,  on 
demurrer,  held  insufficient  An  amendment 
was  filed.  In  two  counts.  On  defendant's  mo- 
tion the  first  count  was  stricken  as  being  a 
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repleading  of  the  facts  held  to  be  Insufflclent, 
and  the  second  count  of  the  amended  petition 
was  successfully  assailed  by  demurrer.  Tills 
court  then  held  that  so  far  as  count  1  was 
Involved  It  had  been  adjudicated,  and  as  It 
prettented  no  question  for  the  court  to  deter- 
mine it  was  proper  to  strike  It  from  the  flies. 
It  does  not  appear  that  any  exception  was 
taken  to  the  rulins  on  the  demurrer  to  the 
oriKliial  petition,  and  on  appeal  the  only 
question  considered  as  to  that  count  was  the 
ruling  on  the  motion  to  strike. 

14]  Krause  t.  Uoyd.  100  Iowa,  666,  69  N. 
W.  1062.  is  authority  for  the  well-settled  and 
unchallenged  rule  that,  when  one  amends  his 
petition  after  an  adverse'  ruUng  against  it,  he 
thereby  waives  the  right  to  appeal  from  the 
order  sustaining  the  demurrer.  In  that  case 
the  amendment  to  the  petition  was  filed  after 
demurrer  to  the  original  petition  had  been 
sustained,  and  on  motion  the  amendment  was 
stricken  out  as  a  repetition  of  matters  previ- 
ously pleaded,  and  Judgment  was  entered 
against  plaintiff  for  costs.  On  appeal  the 
Judgment  of  the  lower  court  was  reversed  on 
the  gronnds  that  additional  material  matter 
had  been  pleaded  In  the  amendment  The 
question  here  presented  was  not  decided. 

Hoyt  V.  Beach,  104  Iowa,  257,  73  N.  W. 
492,  65  Am.  St.  Rep.  461,  is  authority  only 
for  the  proposition  that  It  Is  proper  to  strike 
an  answer  which  is  in  substance  a  mere  rep- 
etition of  allegations  which  have  been  held 
insufficient  on  demurrer  to  a  former  answer 
in  the  same  case.  Appeal  was  taken  from 
the  ruling  on  the  motion  to  strike,  and  the 
holding  was  as  above  stated. 

From  V.  Keeney,  109  Iowa,  893,  80  N.  W. 
507,  cited  by  counsel  for  appellee,  treats  only 
of  rulings  upon  a  demurrer  and  motion  to 
strike  filed  by  plaintiff  attacking  defendant's 
answer,  both  of  which  pleadings  were  over- 
ruled, and  plaintiff  thereupon  filed  a  reply. 
It  was  held  that  in  so  doing  he  waived  the 
right  to  complain  of  such  rulings;  but  that 
under  Code,  {  3564,  the  plaintiff  did  not  waive 
his  right  to  attack  the  pleading  on  the 
grounds  upon  which  his  demurrer  was  found- 
ed, at  any  subsequent  time  In  the  progress  of 
the  case,  as  such  right  was  expressly  re- 
served to  the  litigant  upon  the  overruling  of 
a  demurrer,  but  that  the  statute  was  without 
application  where  the  demurrer  had  been 
sustained.  The  same  rule  is  declared  in  Gel- 
ser  Mfg.  Co.  T.  Erogman,  111  Iowa,  503,  82  N. 
W.  93S,  and  upon  the  question  under  consid- 
eration that  case  goes  no  farther. 

In  McKee  v.  IlL  Cent  Ry.  Co.,  121  Iowa, 
550,  97  N.  W.  69.  an  original  petition  had 
been  held  insulBclent  on  demurrer,  plaintiff 
saving  no  exception.  Plaintiff  took  leave  to 
amend,  and  thereafter  filed  successively  three 
amended  and  substituted  petitions,  each  of 
which  was  In  turn  stricken  from  the  files 
as  not  differing  In  legal  effect  from  the  origi- 
nal petition.  In  his  assignment  of  error  the 
plaintiff' in  that  case  complained  of  nothing 


but  the  ruling  on  the  last  motion,  although 
In  argument  the  merits  of  the  case  were  dia- 
cossed  as  bearing  upon  the  question  wbetb» 
a  cause  of  action  had  been  stated  in  the 
amended  petition.  It  was  held  that  tbe  only 
question  which  could  be  considered  on  that 
appeal  was  the  ruling  of  the  court  in  strik- 
ing the  amended  petition,  and  whether  a 
different  cause  of  action  was  stated  in  tbe 
amendment  than  that  which  originally  had 
been  plead. 

In  Watkins  v.  Railway  Co.,  123  Iowa,  39a 
98  N.  W.  910,  this  court  held  that :  "If.  after 
a  ruling  on  a  demurrer,  a  party  excepting 
to  that  ruling  pleads  over  a  mere  repetition 
of  matter  theretofore  pleaded,  he  does  not, 
of  course,  waive  the  error  In  the  mling  on 
the  demurrer.  By  so  doing  he  manifestly 
does  not  Intend  to  waive  the  error  In  tbe 
ruling  on  the  demurrer,  if  any  there  be. 
•  •  •  Of  course,  if  no  exception  is  tak- 
en to  the  ruling  on  the  demurrer,  and  the 
party  pleads  over,  and  the  demurring  party 
moves  to  strike  it  as  a  repetition,  the  only 
question  then  to  be  considered  is  the  cor- 
rectness of  the  ruling  on  the  motion  to 
strike."  While  the  question  in  the  Watkins 
Case  arose  under  a  ruling  holding  an  answer 
to  be  insufficient,  it  states  a  principle  which 
Is  in  harmony  with  our  general  rules  of 
pleading  and  practice. 

Long  v.  Pumas,  130  Iowa,  604,  107  N.  W. 
432,  perhaps  more  strongly  than  any  other 
of  our  cases  tends  to  support  the  contention 
of  the  appellee.  To  the  petition  in  that  case 
a  demurrer  was  filed,  which  was  sustained. 
An  amendment  to  the  petition  was  on  motioa 
stricken  from  the  files  on  the  ground  that  it 
in  no  manner  avoided  the  objections  upon 
which  the  demurrer  was  sustained.  The 
plaintiff  refused  to  plead  further,  the  action 
was  dismissed,  and  appeal  was  taken.  In 
the  abstract  of  tbe  record  It  appears  that 
an  exception  was  taken  to  the  ruling  on  the 
demurrer,  and  to  subsequent  rulings.  In  that 
case  the  rule  was  stated  broadly,  as  claimed 
by  appellee,  that  "the  ruling  on  the  demurrer 
became  the  law  of  the  case  without  regard 
to  the  question  of  Its  correctness  as  an  ab- 
stract proposition."  This  court  is  not  willing 
to  go  further  in  support  of  the  rule  thus  stat- 
ed than  to  hold  that  upon  ruling  thus  being 
made  such  becomes  the  law  of  the  case  in 
the  forum  where  it  is  then  being  heard;  but, 
if  exception  to  the  ruling  be  taken  and  daUv 
preserved,  the  party  by  repleading  and  in- 
voking the  Judgment  of  the  trial  conrt 
upon  the  new  pleading,  if  it  be  In  I«^l 
substance  the  same  as  the  original  petition, 
where  the  second  pleading  has  been  stricken 
as  a  repleading,  does  not  thereby  waive  his 
right  to  present  on  appeal  the  question  of  the 
correctness  of  the  first  ruling.  This  conclu- 
sion is  in  harmony  with  the  spirit  of  oar 
laws  and  with  our  own  rules  of  pleading, 
which  are  designed  for  the  purpose  of  afford- 
ing to  litigants  the  (^portnnity  to  be  heard 
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upon  appeal  on  every  gnestlon,  not  -waived, 
which  enters  Into  or  bears  upon  their  claim- 
ed rights.  We  have  given  to  the  question  tills 
extended  consideration  that  previous  ded- 
Bions  might  be  fully  noted,  and  that  where 
tbey  have  appeared  to  be  in  conflict  with 
tbe  rule  now  stated  proper  distinction  might 
be  preserved. 

[I,  (]  3.  But  there  is  yet  another  reason 
w^  the  plaintlil  has  the  right  to  be  heard 
on  this  appeal  on  the  merits  of  the  case,  in- 
dependent of  the  conclusion  reached  in  the 
preceding  paragraph  of  this  opinion.  In  the 
trial  below  the  appellee  did  not  rely  alone 
upon  its  motion  to  strike,  as  a  repleading, 
the  amended  and  substituted  petition.  While 
as  we  now  hold,  where  exception  was  pre- 
served to  the  original  ruling,  the  right  to  an 
appeal  from  that  ruling  was  not  lost  by  a 
repleading  of  the  same  facts,  the  defendant, 
while  asserting  the  ruie  as  claimed  by  him 
on  this  appeal,  did  not  rely  alone  upon  such 
right  To  the  anjended  and  substituted  peti- 
tion he  interposed  a  demurrer,  and  also  a  mo- 
tion to  strike  various  and  vital  parts  of  the 
several  counts,  all  resting  upon  the  claim  of 
their  insufficiency  to  state  a  cause  of  action 
and  having  the  effect  of  a  demurrer.  He 
asked  a  ruling  of  the  court  upon  matters 
of  substance  in  the  amended  and  substituted 
petition,  at  the  same  time  Joining  with  the 
several  grounds  of  his  motion  his  prayer 
'  that  the  pleading  and  its  several  counts  be 
stricken  from  the  flies  because  of  being  a  re- 
pleading. The  trial  court  did  not  pass  upon 
the  demurrer,  but  did  rule  adversely  to  ap- 
pellant upon  every  ground  presented  in  the 
motion,  including  the  general  motion  to 
strike  the  repleaded  matter.  It  was  within 
the  power  of  the  lower  court  to  permit  the 
amended  petition  to  remain  on  file,  even 
though  it  may  have  repleaded  matters  origi- 
nally stricken  out  Martin  v.  Shannon,  101 
Iowa,  620,  70  N.  W.  720.  It  was  equally 
the  right  of  the  defendant  to  treat  the  new 
pleading  as  one  calling  for  response,  either 
by  way  of  its  legal  sufficiency,  or  as  calling 
for  an  issue  of  fact  Could  the  defendant 
while  thus  presenting  his  question  of  law 
tinder  his  motion,  at  toe  same  time  and  as  a 
IMirt  of  the  same  motion  in  effect  deny  that 
Issue  of  any  character  could  be  raised  under 
the  new  pleading?  Had  the  general  motion 
to  strike  been  filed,  and  subject  to  ruling  up- 
on it  the  demurrer  and  remaining  grounds 
of  the  motion  been  filed  as  separate  plead- 
ings, we  have  no  doubt  that  under  our  rules 
of  practice  there  would  have  been  no  waiver 
by  the  defendant  of  his  right  to  have  the 
new  pleading  stricken  from  the  files.  But 
appellee  did  not  so  do.  By  his  motion  he 
"invoked  the  Judgment  of  tiie  court  and  it 
was  the  duty  of  the  court  to  give  it  regard- 
less of  its  former  holdings."  Van  Werden  v. 
Assurance  Society,  99  Iowa,  623,  68  N.  W. 
892.  We  conclude  that  the  position  taken  by 
appellee  was  sach  that  this  appeal  must  be 


considered  upon  the  questioiu  which  were 
presented  by  him  to  and  were  decided  by  the 
trial  court  in  its  ruling  upon  the  second 
motion,  and  which  relate  to  the  legal  suffi- 
ciency of  the  pleading. 

4.  The  amended  and  substituted  petition 
In  count  1  charges  libel  as  follows:  That 
plaintiff  and  her  brother  are  the  owners  of 
large  property  interests  in  Hardin  county, 
where  plaintUT  resides;  their  ownership  be- 
ing as  heirs  at  law  and  legatees  of  their 
Wlsner  ancestors.  That  such  property  is 
owned  and  managed  by  her  brother  and  her- 
self, and  is  commonly  known  in  Hardin  and 
adjoining  counties  as  the  Wisner  Estate,  and 
that  by  reason  of  such  the  public  came  to 
know  the  property  of  plaintiff  and  the  busi- 
ness conducted  by  her  as  the  Wlsner  Estate. 
That  the  defendant  is  the  publisher  of  the 
Hardin  County  Citizen,  published  at  Iowa 
Falls  in  Hardin  county,  such  newspaper 
being  of  general  circulation  in  Hardin  and 
adjoining  counties.  That  on  the  28th  day  of 
April,  1911,  the  defendant  printed  and  pub- 
lished in  said  newspaper  a  certain  false, 
slanderous,  libelous  and  defamatory  article 
of  and  concerning  plaintiff,  in  language  as 
follows:  "Judging  from  the  Eldora  papers 
and  the  various  nasty  rumors  that  permeate 
out  over  the  county,  for  drinking  and  immo- 
rality Eldora  leads  the  procession  of  all  the 
towns  in  the  county.  Every  week  a  number 
of  drunks  are  hauled  into  police  court  for 
fighting  and  carousing,  and  doubtless  there 
are  many  that  are  not  In  policy  court  And 
the  Wlsner  Estate,  while  helping  in  a  finan- 
cial way,  has  carried  a  trail  of  destruction 
along  its  path.  By  this  it  must  not  be  in- 
ferred that  a  big  majority  of  Eldora  people 
are  not  upright  conscientious,  righteous 
citizens.  They  are,  but  they  seem  power- 
less to  combat  the  currents  of  this  huge 
maelstrom  of  destruction." 

Plaintiff  avers  that  the  term  "Wlsner  Es- 
tate" used  in  said  article  referred  to  her, 
and  was  so  understood  by  the  readers  thereof, 
for  the  reason  that  she  was  one  of  the  owners 
of  said  estate,  and  that  this  fact  was  com- 
monly and  generally  known,  and  was  also 
known  by  defendant  Plaintiff  charges  a 
specific  intent  by  defendant  in  the  publica- 
tion of  said  article,  to  cause  it  to  be  be- 
lieved by  the  readers  thereof  that  plaintiff 
was  responsible  for  the  criticised  immoral 
conditions.  Plaintiff  claims  general  damages 
for  injury  to  her  good  name  and  reputation, 
and  pleads  that  she  has  by  such  publication 
been  subjected  to  deep  humiliation  and  men- 
tal suffering.  Count  2  incorporates  count  1 
by  reference,  but  pleads  Individual  instead 
of  Joint  ownership  of  the  Wisner  Estate. 
Count  8  charges  tliat  subsequent  to  the  publi- 
cation charged  in  counts  1  and  2,  and  soon 
after  notice  of  suit  was  served  upon  defend- 
ant in  his  said  newspaper  he  published  and 
caused  to  be  circulated  the  following:  "Sues 
I  for  ¥50,000.0a    Just  why  should  a  millionaire 
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estate  sue  an  Inslgniflcant  conntry  editor  for 
the  paltry  snm  of  $50,000.00.  •  •  *  We 
were  discussing  social  conditions  at  E3dora, 
compared  with  other  towns,  as  gathered  from 
the  newspapers  and  elsewhere,  matters  of 
public  concern,  with  good  mottves  and  Justi- 
fiable purposes.  For  having  done  this  we 
are  made  defendant  in  these  salts.  This  pa- 
per will  continue  in  the  fntare,  as  In  the  past, 
the  foe  of  wrong  and  eTlI-dolng.  It  will  per- 
sistently stand  for  purity  and  uprightness  in 
society,  politics  and  home  life,  be  it  hi{^  or 
low.  It  will  not  be  silenced  by  salts  or 
threats  of  suits."  She  avers  that  snch  pub- 
lication was  made  by  the  defendant  for  the 
purpose  of  reiterating  the  false  and  defama- 
tory statements  theretofore  made  by  him,  and 
with  the  malicious  intent  to  further  provoke 
and  humiliate  this  plaintiff,  and  that  the 
words  "millionaire  estate"  used  In  said  ar- 
ticle referred  to  plaintiff,  and  was  so  gener- 
ally understood;  and  It  was  published  for 
the  purpose  of  aggravating  the  injury  and 
damage  to  plaintiff,  and  for  which  she  asks 
additional  damages.  The  motion  of  the  de- 
fendant, the  sastalnlng  of  which  as  to  all 
grounds  Is  presented  as  error,  while  striking 
separately  at  the  several  clauses  of  the  dif- 
ferent counts.  In  Its  ultimate  result  Is  di- 
rected to  the  claim  that  the  article  referred 
to  is  not  llbeloos  nor  defamatory;  that  fbe 
same  shows  plainly  on  its  face  what  it  r»- 
ferred  to,  and  no  particular  person  was  in- 
tended; and  also  that  the  pleading  as  to 
what  consUtutes  the  "Wisner  Estate,"  Its 
owners  or  owner,  and  the  common  under- 
standing as  to  such,  are  not  proper  matters 
for  Inducement 

Our  statute  defines  "libel"  as  a  malicious 
defamation  of  a  person  made  public  by  print- 
ing or  writing  tending  to  provoke  him  to 
wrath  or  expose  him  to  public  hatred,  con- 
tempt, or  ridicule,  or  to  deprive  him  of  the 
benefits  of  public  confidence  and  social  Inter- 
coorse.  Code,  |  6086.  This  definition  applies 
as  well  to  civil  as  to  criminal  libel,  and  Its 
application  Is  considered  In  Morse  v.  Print- 
ing Co.,  124  Iowa,  707,  100  N.  W.  887,  and 
cases  there  dted.  If  therefore  the  language 
of  the  publication  now  complained  of  Is  such 
that  It  carries  with  it  a  meaning  which  when 
applied  to  plaintiff  tends  to  expose  her  to 
public  hatred  or  contempt,  or  to  deprive  her 
of  the  benefits  of  public  confidence  and  so- 
cial privileges,  and  malldously  defames  her 
and  Is  untrue,  it  comes  within  the  rule 
stated.  This  -  assumes  for  the  moment  that 
its  application  to  plaintiff  is  sufildently 
pleaded. 

A  reading  of  the  alleged  libelous  article 
results  In  bat  one  conclusion  as  to  its  state- 
ment of  moral  conditions  in  Eldora ;  that  In 
immorality  It  led  all  the  towns  in  the  county, 
and  that  every  week  the  police  court  was 
called  upon  to  consider  the  cases  of  persons 
charged  with  crime  or  misdemeanors  re- 
sulting from  drunkennessL    Under  the  defini- 


tion of  libel  and  under  oar  dedslons,  it  is 
without  question  that  If  any  person  was  ma- 
lldously charged  with  producing  or  contrib- 
uting to  such  conditions,  and  such  charge 
were  untrue,  an  action  for  llbd  would  lie. 
The  particular  language  whldi,  under  the 
averment  of  the  petition.  Is  alleged  to  t>e  a 
charge  of  such  responsibility  on  the  part  of 
the  plaintiff,  "and  the  Wisner  Estate,  while 
helping  in  a  financial  way,  has  caused  a  trail 
of  destruction  long  Its  path,"  while  not.  If 
read  alone,  coming  within  the  rnle,  must  be 
considered  in  connection  with  the  remainder 
of  the  article  of  which  it  Is  a  part 

[J]  This  is  the  true  rule  of  constractlon. 
The  entire  article  pictures  a  condition  which. 
If  true,  Is  deplorable  and  wrong.  If  the 
particular  language  referring  to  the  Wisner 
Estate  was  not  Intended  In  some  manner  to 
charge  it  In  part  with  responsibility  for  such 
a  condition,  it  was  entirely  without  relevancy 
to  anyttiing  which  preceded  or  followed  it 
The  language  Immediately  following  the  quot- 
ed sentence  has  apparent  relation  to  it: 
"By  this  it  must  not  be  Inferred  that  a  big 
majority  of  Eldora  dtizens  are  not  upright 
consdentlous,  righteous  dtizens.  They  are; 
but  they  seem  powerless  to  combat  the  car- 
rents  of  this  huge  madstrom  of  destrnctlon." 
Here  appears  a  purpose  to  relieve  the  com- 
munity at  large  from  responsibility  tor  ex- 
isting conditions,  and  to  center  It,  In  part 
upon  "this  huge  maelstrom  of  destruction." 

[I]  An  approved  definition  of  the  word 
"maelstrom"  Is  "any  destructive  or  wide- 
reaching  nozloas  influence." 

[I]  There  is  in  the  published  artlde  the 
suggestion  of  no  name  of  person  or  thing 
to  which  such  words  could  apply  save  that  of 
the  Wisner  Estate,  and  we  conclude  that  U 
is  of  sach  nature  as  to  sustain  a  pleading  of 
libel,  unless  It  be,  as  charged  by  defendant, 
that  It  named  no  particular  person,  and  that 
plaintiff  therefore  cannot  take  onto  herself 
the  alleged  libelous  matter  as  an  injury  to 
her  personal  reputation. 

[II]  5.  It  is  averred  In  the  petition  that 
"the  Wisner  Estate"  had.  In  the  community 
where  the  alleged  libel  was  published,  a  pei^ 
sonal  meaning,  and  although  it  Is  a  term 
as  Impersonal  as  the  name  of  a  corporation, 
yet  In  Eldora  and  Hardin  and  surrounding 
coantles  such  expression  was  goierally  used 
and  understood  as  meaning  the  owners  of  the 
estate,  who  are  plaintiff  and  her  brother,  or 
the  plaintiff  alone,  as  pleaded  in  the  second 
count  of  her  petition.  One  of  the  groands  of 
defendant's  motion  to  strike  is  that  the  part 
of  the  petition  pleading  sudt  facta  is  Im- 
proper as  inducement  or  Innuendo. 

[11]  An  "Innuendo"  Is  not  an  avoment,  bat 
is  only  a  matter  of  explanation.  It  cannot 
extend  the  sense  of  the  expressions  in  the 
alleged  libel  beyond  their  own  meaning. 
Wallace  v.  Homestead  Co.,  117  Iowa,  348, 
90  N.  W.  836. 

[12]  Bat  when  the  written  words  are  audi 
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as  to  be  llbtions  In  character,  bat  are  with- 
out definite  application  to  any  particular  per- 
son, and  yet  use  a  term  or  terms  of  descrip- 
tion of  a  general  nature  which  to  the  reader 
of  the  artlde  carry  a  certain  meaning  as 
to  the  person  against  whom  the  accusation 
Is  made,  It  is  competent  by  way  of  pleading 
'and  proof  to  show  the  intention  of  the  writer 
and  the  understanding  of  those  among  whom 
the  alleged  libel  Is  published.  "While  de- 
famatory words,  to  be  actionable,  must  refer 
to  some  ascertained  or  ascertainable  i)erson, 
and  that  person  must  be  plaintiff,  yet  It  is 
sufficient,  even  though  plaintUI  be  not  named. 
If  the  alleged  libel  contains  matters  of  de- 
scription or  other  references  therein,  or  the 
extraneous  facts  and  circumstances  are  such 
as  to  show  that  plaintiff  was  intended  to  be 
the  object  of  the  alleged  libel,  and  was  so 
understood  by  others."  25  Qyc.  362,  and 
cases  cited;  Fenstermalcer  t.  Tribune  Pub. 
Co.,  12  Utah,  439,  43  Pac.  112,  13  Utah,  632, 
45  Pac.  1097,  35  L.  B.  A.  611. 

[1 3]  It  is  true  that  where  the  words  of  ap- 
plication designate  a  class,  and  are  so  gen- 
eral that  no  Individual  damage  can  be  pre- 
sumed, no  private  suit  can  be  maintained. 
The  cases  of  Comes  v.  Cruse,  85  Ark.  79,  107 
S.  W.  185,  14  Ann.  Gas.  327,  and  Harris  v. 
Sante  F6  Towusite  Co.  (Tex.  Civ,  App.)  126 
S.  W.  77,  cited  by  appellee,  are  statements 
of  this  rule,  bnt  are  In  no  sense  In  conflict 
with  the  authorities  which  establish  the 
principle  we  have  noted.  If  the  words  which 
m&ke  application  of  the  alleged  libel,  even 
though  general,  use  the  name  of  a  class,  a 
thing,  a  corporation,  an  estate,  or  any  en- 
tity, either  personal  or  Impersonal,  which  to 
the  nser  and  the  reader  has  a  direct  per- 
sonal meaning,  and  Is  so  Intended  and  so 
understood,  the  article  If  libelous  is  action- 
able by  the  person  so  Intended  and  under- 
stood to  be  charged.  The  effect  of  plalntlfTs 
pleading  by  way  of  Innuendo  was  to  bring 
the  case  within  this  rule,  and  It  should 
have  been  permitted  to  stend. 

6.  Under  the  authorities.  If  the  charge  be 
against  a  class,  and  Is  or  may  be  made  of 
definite  application,  any  one  of  that  class 
may  maintain  an  action  upon  showing  that 
the  words  apply  especially  to  him.  12  Uteh, 
439,  43  Pac.  112,  13  Utah,  532,  45  Pac.  1097, 
SS  L.  B.  A.  611,  above  dted.  Maybee  v.  Fisk, 
42  Barb.  (N.  Y.)  326;  Oldney  v.  Blake,  11 
Johns.  (N.  T.)  54.  It  therefore  matters  not 
If  the  Wlsner  Estate  were  owned  entirely 
by  plaintiff,  or  Jointly  by  herself  and  broth- 
er. If,  as  charged,  the  published  article  was 
Intended  to  and  was  understood  by  the  read- 
er as  having  direct  application  to  plaintiff 
either  as  alone  or  jointly  causing  the  criti- 
cised conditions. 

7.  The  publication  charged  in  count  S  of 
the  amended  and  substituted  petition,  while 
referring  to  the  fact  of  suit  having  been 
brought  against  the  defendant  upon  the  orig- 
inal article,  does  not  in  terms  reiterate  the 

14SN.W.-6B 


Charge  previously  made.  It  la  In  a  gen- 
eral way  expre^ing  the  future  policy  of 
the  writer  In  conducting  his  newspaper,  and 
we  think  is  not  by  fair  construction  sus- 
ceptible of  being  termed  an  affirmance  of^ 
apology  for,  or  denial  of,  the  previous  ar- 
ticle. Separated  from  the  first  article,  It 
Is  wholly  wanting  in  directness,  both  as 
to  charge  and  ite  application.  Bead  in  the 
light  of  what  had  previously  been  published, 
it  yet  fails  to  contain  the  uecesiiary  elements 
of  a  libel.  There  was  no  error  in  striking 
count  3  from  the  files. 

[14]  8.  Appellee,  upon  the  submission  of 
this  cause,  moved  to  strike  appellant's  ab- 
stract from  the  flies  because  it  failed  to 
number  the  lines,  as  required  by  rule  60,  reg- 
ulating the  practice  In  this  court  The  ob- 
ject of  that  rule  is  to 'render  less  laborious 
the  consideration  of  submitted  causes  by 
providing  means  of  reference  to  the  abstract, 
and  which.  If  followed,  necessarily  lightens 
the  duties  of  the  appellate  court,  and  in 
no  way  operates  against  a  thorough  exam- 
ination of  the  case.  The  provision  for  strik- 
ing the  faulty  abstract  from  the  files  is  not 
mandatory,  but  one  In  which  a  fair  discre- 
tion may  be  exercised.  Such  delinquency 
cannot  pass  unnoticed,  for  the  rule  Is  one 
Intended  to  be  followed,  with  penalty  for 
failure.  We  are  satisfied  to  hold  in  the  pres- 
ent case  that  as  such  penalty  all  costs  cre- 
ated by  appellant  on  this  appeal  shall  be 
taxed  to  her. 

Because  of  the  errors  noted  in  rulings  on 
defendant's  motion  to  strike,  the  judgment 
of  the  trial  court  is  reversed. 

LaDD,  DBEMEB,  OAYNOB,  and  PBES- 
TON,  JJ.,  concurring.  EVANS,  J.,  took  no 
part. 

WEAVEB,  G.  J.  (dissenting).  With  the  hold- 
ing of  the  majority  as  to  the  effect  of  plaln- 
tlfTs act  In  repleading  the  substance  of  a 
petition  to  which  a  demurrer  or  motion  to 
strike  has  been  sustained  I  am  not  disposed 
to  take  issue.  I  am,  however,  wholly  unabte 
to  concur  In  the  more  vital  proposition  that 
the  petition  either  in  its  original  or  amended 
form  states  a  cause  of  action.  The  majority 
seems  to  agree  with  this  view  so  tar  as  It 
relates  to  the  publication  complained  of  In 
the  third  count  of  the  petition,  and  I  there- 
fore limit  my  examination  of  the  case  to  the 
libel,  so  called,  stated  in  the  first  count 

It  Is  unnecessary  to  go  into  any  discussion 
of  the  definition  of  "UbeL"  It  is  not  only 
settied  by  a  long  line  of  decisions,  but  by 
statute  (Code,  |  5086),  as  being  the  malldous 
defamation  of  a  person  made  public  by  any 
printing,  writing,  sign,  picture,  representa- 
tion, or  efflgy  tending  to  provoke  him  to 
wrath  or  expose  him  to  public  hatred,  con- 
tempt or  ridicule,  or  to  deprive  him  of  the 
benefits  of  public  confidence  or  social  inter- 
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coarse.  If  the  plalntifl  charges  defendant 
with  using  libelous  language  concerning  him, 
ttnd  the  language  so  Indicated  Is  such  as 
upon  Its  face  and  without  recitation  of  ex- 
trinsic circumstances  brings  It  within  the 
scope  of  the  foregoing  definition,  it  Is  action- 
able per  se,  and  special  damages  need  nei- 
ther be  alleged  nor  proved  to  sustain  a  re- 
covery. But  where  the  language  charged  Is 
aot  manifestly  libelous  or  Is  not  expressly 
applied  to  the  plaintiff,  it  is  rendered  action- 
able only  by  proof  of  extrinsic  facts  which 
show  that  It  was  used  with  reference  to  the 
plaintiff  and  Intended  in  a  defamatory  sense 
and  was  so  understood  by  the  persons  to 
whom  it  was  published.  Formerly  It  was 
BtrlcUy  necessary  that  these  extrinsic  mat- 
ters, ordinarily  spoken  of  as  the  Inducement 
or  colloquium  and  necessary  to  show  the  ap- 
preciation and  defamatory  meaning  of  the 
words  charged,  should  be  pleaded,  and  that 
the  statement  of  the  alleged  libelous  lan- 
guage should  be  followed  by  what  was 
technically  termed  an  Innuendo  setting  out 
the  alleged  Intended  meaning  of  the  lan- 
guage charged  to  have  been  used.  Under 
our  statute  it  is  not  now  necessary  to  plead 
extrinsic  facts  relied  upon  to  show  the  use 
of  language  in  a  defamatory  sense  or  its 
application  to  the  plaintiff,  but  It  is  enough 
to  state  the  alleged  defamatory  sense,  and 
that  the  same  was  written  or  published  of 
and  concerning  the  plaintiff.  Code,  {  3592. 
In  other  words,  the  statute  seems  to  dis- 
pense with  the  necessity  of  alleging  either 
inducement  or  colloquium,  but  makes  a 
proper  Innuendo  fltlll  necessary  in  averring 
libel  in  the  use  of  language  not  clearly  ac- 
tionable per  se.  Qulnn  t.  Ins.  Co.,  116  Iowa, 
526,  90  N.  W.  349. 

The  plaintiff  In  the  present  action  has  seen 
fit  to  follow  the  ancient  and  superseded 
method  of  pleading,  and  unnecessarily  In- 
cumbered her  petitiou  with  many  allegations 
of  extrinsic  matters  evidently  intended  to 
serve  as  an  inducement  or  colloquium  to  In- 
dicate the  alleged  defamatory  sense  In  which 
defendant's  language  was  employed  and 
made  the  same  applicable  to  herself,  though 
much  if  not  all  the  matters  and  things  so 
alleged  are  neither  relevant  nor  competent 
for  that  purpose  under  any  system  of  plead- 
ing. These  unnecessary  allegations  add 
nothing  to  the  force  or  effect  of  the  petition, 
and  we  may  proceed  to  a  consideration  of 
the  language  of  the  alleged  libel  as  Interpret- 
ed by  the  plalntUTs  innuendo  and  see  If  upon 
any  fair  or  reasonable  Interpretation  It  Is 
capable  of  the  offensive  meaning  which  Is 
sought  to  be  placed  upon  It 

It  is  proper  first  to  consider  the  office  of 
the  Innuendo  and  Inquire  to  what  extent,  If 
any.  It  may  enlarge,  diminish,  or  qualify 
the  effect  of  the  words  charged  to  be  libel- 
ous. If  anything  in  the  law  of  libel  may  be 
conddered  settled,  It  is  that  language  which 


la  not  upon  its  face  defamatory  of  tbe  plain- 
tiff cannot  be  made  so  by  an  Innuendo  which 
seeks  to  enlarge,  extend,  or  diange  tbe  nat- 
ural sense  or  meaning  of  tbe  statements 
complained  of.  Wallace  v.  Homestead,  117 
Iowa,  363,  90  N.  W.  835;  Qulnn  v.  Ins.  Co., 
116  Iowa,  626,  90N.W.349;  Shclbley  v.  Ash- 
ton,  130  Iowa,  108,  106  N.  W.  618.  Where, 
however,  the  language  used  is  of  an  ambigu- 
ous character  or  may  fairly  be  given  one  of 
two  or  more  meanings,  one  of  wbicb  is 
defamatory.  It  is  allowable  for  tbe  plaintiff 
to  so  allege  it  and  offer  in  evidence  facts 
and  drcnmstances  tending  to  show  tbat  this 
wae  the  intended  sense  In  which  it  was  em- 
ployed or  the  sense  in  which  It  was  under- 
stood by  those  to  whom  It  was  published. 
Craver  v.  Norton,  114  Iowa,  48,  86  N.  W.  M. 
89  Am.  St  Rep.  346.  Whether  the  language 
is  in  fact  capable  of  the  offensive  meaning 
attributed  to  it  is  always  a  question  of  law 
for  the  court 

It  has  been  well  said  that  words  charged 
to  be  libelous  fall  into  one  of  three  classes: 
(1)  Those  which  cannot  by  any  reasonable 
possibility  bear  a  defamatory  meaning;  (2) 
those  which  are  reasonably  susceptible  of  a 
defamatory  meaning  as  well  as  an  Innocent 
one;  and  '(3)  those  which  are  clearly  de- 
famatory upon  thMr  face.  Pratt  v.  Pioneer 
Co.,  30  Minn.  41,  14  K  W.  62.  If  the  partic- 
ular language  charged  falls  within  tbe  firet 
of  these  classes,  the  court  must  so  hold  as 
a  matter  of  law  and  the  action  must  falL  In 
my  Judgment  this  case  calls  for  an  applica- 
tion of  that  rule.  Tbe  allegation  that  the 
words  "Wlsner  Estate"  do  not  mean  the 
Wisner  Estate  in  any  of  Its  meanings  as 
known  to  every  Intelligent  user  of  the  Eng- 
lish language,  but  refers  rather  to  tbe  young 
girl  Just  emerging  from  guardianship  on 
whom  a  share  of  such  estate  has  descended 
by  operation  of  law,  borders  upon  the  absurd. 
Suppose  some  individual  should  bring  suit 
upon  the  same  alleged  libel,  alleging  that  be 
is  a  citizen  of  EHdora  and  by  reason  of  his 
great  wealth  and  prominence  be  has  become 
so  identified  with  that  dty  that  when  its 
good  name  Is  defamed  the  people  of  the 
community  understand  It  as  applying  to  him 
personally  and  upon  such  showing  he  de- 
mands a  recovery  of  damages.  Such  a 
pleading  would  be  instantly  condemned  as 
insufficient,  yet.  If  the  rule  which  we  apply 
In  this  case  is  to  be  upheld,  it  would  be  dif- 
ficult to  give  any  sound  reason  for  holding 
such  an  allegation  bad.  In  construing  an 
alleged  libel  in  Wallace  v.  Homestead,  117 
Iowa,  363,  90  N.  W.  835,  we  said:  "An  in- 
nuendo cannot  extend  tbe  sense  of  the  ex- 
pressions in  the  alleged  libel  beyond  tbelr 
own  meaning.  Where  the  words  used  are 
ambiguous  or  admit  of  different  appllcationa, 
an  Innuendo  may  confine  or  direct  them  but 
cannot  extend  the  Intendment  of  an  expr^- 
slon  beyond  the  customary  meaning.     lbs 
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sense  of  the  words  used,  and  wliat  was  the 
imputation  meant  to  be  conveyed?"  See,  al- 
so, Weeks  v.  News,  117  Md.  126,  83  Atl.  162. 
While  the  word  "estate"  la  one  of  varied 
meaning,  the  books  will  be  searched  In  vain 
for  Instances  In  which  It  is  used  to  designate 
an  individual  or  person.  It  is  known  to  com- 
mon and  universal  usage  as  having  reference 
to  property  or  property  rights.  In  common 
parlance  its  most  familiar  application  is  to 
the  property  or  assets  of  which  a  person 
dies  seised  or  possessed.  To  say  that  the 
meaning  of  the  words  "Wlsner  BJstate"  may 
by  Innuendo  be  so  enlarged  or  extended  as  tb 
Include  not  only  the  estate  but  also  the  In- 
dividual owners  thereof  Is  to  overthrow  the 
rule  to  which  we  have  hitherto  given  consist- 
ent adherence  and  introduce  a  new  doctrine 
into  the  law  of  UbeL 

Again,  It  will  be  observed  that  the  article 
charged  to  be  libelous  Includes  in  Its  criti- 
cism the  dty  of  Bldora  alone  and  the  condi- 
tions said  to  be  existing  there  and  not  else- 
where. The  plaintiff  avers  as  the  ground  of 
her  complaint  that  the  effect  of  the  defama- 
tory article  was  to  Impute  to  her  some  use  of 
her  property  by  which  the  alleged  demorali- 
zation In  Eldora  was  promoted  or  aggravat- 
ed, yet  she  nowhere  alleges  that  she  owns, 
possesses,  or  controls  a  dollar's  worth  of 
property  in  that  dty. 

And  again  It  should  not  be  overlooked  that 
the  published  article  of  which  complaint  Is 
made  Is  clearly  and  unquestionably  not  libel- 
ous per  se,  and,  If  it  be  actionable  at  all.  It 
is  because  of  facts  not  appearing  upon  the 
face  of  the  writing,  proof  of  which  will  Jus- 
tify a  finding  that  the  language  was  used  in  a 
defamatory  sense  or  Is  fairly  capable  of  such 
construction  and  was  so  understood.  In  such 
case  It  is  a  universal  rule  that  both  allega- 
tion and  proof  of  special  damages  are  es- 
sential to  a  right  of  recovery.  Stated  other- 
wise, a  petition,  which  complains  of  defama- 
tion by  means  of  a  printed  article  which  Is 
not  libelous  upon  Its  face  and  falls  to  allege 
any  special  damage  because  of  Its  publica- 
tion, fails  to  state  a  cause  of  action.  Achorn 
V.  Piper,  66  Iowa,  6&4,  24  N.  W.  513 ;  Pollard 
V.  Lyon,  91 U.  S.  225,  23  L.  Ed.  308 ;  Railroad 
Co.  V.  Delaney,  102  Tenn.  289,  52  8.  W.  151, 
45  L.  R.  A.  600;  Newman  v.  Stein,  76  Mich. 
402,  42  N.  W.  956,  13  Am.  St.  Rep.  447; 
Bank  v.  Bowdre,  92  Tenn.  723,  23  S.  W.  131 ; 
Cook  V.  Cook,  100  Mass.  194;  Crashley  ▼. 
Press,  179  N.  Y.  27,  71  N.  B.  258, 1  Ann.  Cas. 
196 ;  Magllo  v.  Herald,  93  App.  Dlv.  646,  87 
N.  Y.  Supp.  927;  Strauss  v.  Meyer,  48  111. 
385;  Shelbley  v.  Ashton,  130  Iowa,  198,  106 
N.  W.  618;  5  Ency.  PI.  ft  Pr.  766. 

In  this  case  there  ki  no  allegation  of  spe- 
dal  damage  and  the  petition  will  not  support 


can  neither  be  proved  nor  recovered.  Ske 
cases  above  dted.  It  follows,  I  think,  of 
necessity,  that  no  cause  of  action  was  stated 
in  the  petition,  and  there  was  no  reversible 
error  in  the  ruling  appealM  from.  While 
the  court  should  not  hesitate  to  sustain  a 
right  of  action  where  a  plaintiff  has  been 
wantonly  and  unjustifiably  defamed  In  public 
print,  there  should  be  no  strained  eftort  to 
construe  language  in  a  defamatory  sense 
which  is  not  plainly  or  fairly  derivable  from 
the  words  employed.  In  my  judgment  the 
district  conrt  was  dearly  right  in  holding 
the  petition  fatally  defective,  and  Its  Judg- 
ment should  be  affirmed. 


ADAMS  V.  BUOTRUS  CO. 

(Supreme  Court  of  Wisconsin.    Nov.  18,  1913.) 

1.  WrrwESSES  (i!  275,  3;24*)— Examination  as 
Advebsb  Witness— Re-Examination. 

In  an  employe's  action  for  injuries,  where 
he  calls  and  examines  other  employes  as  ad- 
verse, witnesses,  defendant  has  the  ri^bt  to  re- 
examine them,  as  to  all  matters  tending  to  ex- 
plain or  qualify  their  testimony  given,  but  not 
as  to_  defensive  matters  not  brought  out  by 
plaintiff,  and  may  ask  them  questions  proper 
for  the  purpose  of  impeachment,  upon  stating 
that  he  does  not  intend  thereafter  to  make  the 
witness  his  own. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |§  924,  926,  967-975;  Dec  Dig.  U 
276,  324.*] 

2.  Appeal  anu  Ebbob  (I  1170*)— Habmless 
Ebbob— Rejection  or  Evidence. 

In  an  action  for  injuries  to  an  employ^  in 
a   foundry,    caused   by   a   roller  42  inches   in 
diameter,   15^    inches   thick,  and  which  was 
standing  on  its  15-inch  ed^e  on  a  sand  floor  of 
the  foundry,  rolling  and  tipping  over  on  plain- 
tiff, another  employe,   the   only   eyewitness  of 
the  accident,  examined  by  plaintiff  as  an  ad- 
verse witness,  testified  that  the  sand  was  8  or 
10  inches  deep  where  the  roller  stood  when  it 
fell  over;    that  it  was  about  8  inches  higher 
than  the  place  where  plaintiff  was  kneeling  on 
the  floor;    that  the  sand  declined  towards  the 
point  where  plaintiff  was;    that  he  was  trying 
to  place  the  bushing  in  the  roller,  and  tapped 
It  hghtly  with  a  hammer,  when  it  moved  a  lit- 
tle and  tipped  over  on  plaintiff.    The  court  ex- 
cluded  questions    asked   by  defendant  for  thi 
purpose  of  laying  a  foundation  for  the  intr 
duction  of  certain  written  statements  by  p' 
witness,  in  which  he  stated  that  he  was  ar 
the   bushing  with  a  light   sledge  when 
over;   that  it  was  impossible  to  have  < 
era  in  a  better  position,  as  thejr  we' 
solid,  and   from  his  point   of   view 
tip;     that    the    floor    was   level,    ■^ 
holes  in  it;   that  it  was  all  a  mar 
roll  the  rollers,  and  consequent' 
not  necessary;   that  the  floor  w 
the  tracks  of  wheelbarrows  8^ 
not  show.     Beld,  that  the 
suiting  in  the  exclusion  of  f 
terly   at  variance   with  t' 
prindpal  witness  in  the  ' 
defendant,  within  St.  '' 


•For  otbar  cases  sm  same  toiilc  and  ssotloB  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  K 


Digitized  by 


Google 


1028 


143  NOBTHWESTERN  BBPORTEB 


(Wis. 


dins  reyergals  for  «rron  not  affecting  the  inb- 
stantial  rights  of  appellant. 


[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent  Dig.  «  4032,  4066,  4075.  4098, 
4101,  4454,  4540-4545;    Dec.  Dig.  |  ll'TO.*] 

S.  MaSTEB    and     SEByAHT     (I    265*)— AOTIONB 
FOB    INJUBIEB— KkB   IPSA   LOQUITUB. 

Where  a  roller  42  inches  in  diameter,  15^ 
incheB  thick,  and  weighing  nearly  4,000  pounds, 
which  was  standing  on  its  l&-inch  rim  or  edge 
on  the  sand  floor  of  a  foundry,  rolled  when  an 
employ^  began  to  fit  a  bushing  in  a  hole  there- 
in and  tapped  it  with  a  hammer,  and  then  tip- 
ped over  on  another  employe,  who  was  kneel- 
ing on  the  floor,  it  could  not  be  said  that  it 
must  have  fallen  either  because  the  floor  was 
negligently  constructed  or  the  roller  negligent- 
ly placed,  and  hence  the  doctrine  of  res  ipsa 
loquitur  did  not  apply. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  877-808,  955;  Dec  Dig. 
{  265.»I 

4.  Mastkb   and    ScRyANT    (I  286*)— AcnoNB 
FOB  Injtjbies— Unsafb  Place. 

It  was  not  negligence,  as  a  matter  of  law, 
for  the  employer  to  have  a  sand  floor  in  such 
foundry,  nor  to  have  such  roller  standing  on 
sand. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U,  1001,  1006,  1008.  1010- 
1015.  1017-1033.  1036-1042.  1044,  10<»-1050: 
Dec  Dig.  »  286.*] 

5.  Masteb'and  Skbtant  ({  269*)  —  AonoNS 

FOB  InJUBIES— EVIDXNCE. 

In  an  action  for  injuries  to  a  foundry  em- 
ploy$  caused  by  a  heavy  roller  standing  on  the 
floor  rolling  and  tipping  oyer  on  him,  plaintiff 
introduced  evidence  that  about  125  feet  from 
the  place  of  the  accident  there  was  a  foundry 
drop  used  for  breaking  up  castings,  and  that 
when  it  was  in  use  a  jar  could  be  felt  at  the 
place  of  the  accident,  for  the  purpose  of  show- 
ing that  the  movement  by  the  roller  was  so 
caused.  Defendant  offered  evidence  that  an  ex- 
periment was  made  with  a  pair  of  delicate 
scales  standing  on  an  oak  bench  built  into  the 
wall  of  the  building,  bnilt  on  a  concrete  foun- 
dation which  rested  on  the  ground,  which  scales 
were  about  50  feet  from  the  drop,  and  were 
so  delicate  that  any  slight  jar  npon  the  bench 
would  disturb  their  balance,  and  which  would 
record  a  weight  of  Viseo  of  an  ounce,  and 
that  they  were  not  affected  by  the  use  of  the 
drop,  and  also  evidence  by  the  person  who  op- 
erated the  scales  that  they  had  never  been 
so  affected.  Held,  that  the  exclusion  of  this 
evidence  was  erroneous. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  $  912;  Dec  Dig.  $  269.*] 

6.  Damages  ({  168*)  —  Evidbncb  —  Pebsonai. 
Injuries. 

While,  in  an  action  for  personal  injuries, 
injury  to  plaintiff's  sexual  powers  may  be 
shown^  if  direct  evidence  can  be  adduced  to 
show  it  conjectural  evidence  of  such  an  injury 
is  not  admissible;  and  hence,  where  neither  of 
the  medical  experts  could  say  that  plaintiff's 
sexual  potency  was  affected,  the  testimony  of 
one  of  them  that  plaintiff  told  him  such  was 
the  case,  and  of  the  other  as  to  the  location 
of  the  nerves  controlling  the  sexual  powers 
with  reference  to  the  injuries  received,  was  er- 
roneously admitted. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SS  480,  482-486;  Dec  Dig.  {  168.*] 

7.  Damages  (|  43*)  —  Pebsonal  Injttbies  — 
Expenses  Incubbed. 

In  an  action  for  personal  injuries,  plain- 
tiff was  entitled  to  recover  a  reasonable  sum 
for  the  services  of  his  wife  in  nursing  him,  not 


exceeding  the  smonnt  for  wUch  be  eoold  have 

employed  others  to  do  the  work. 

[Ed.   Note. — For  other  cases,   see  Damages, 
Cent  Dig.  U  242-254;   Dec  Dig.  9  43.*] 

P»- 


&  Damages    (|    132*)— Excessitkii 

bonal  injubieb. 

Where  a  person  earning  30  cents  an  hoar 
Cpr  a  10-honr  day,  and  sometimes  working  over- 
time, who  averaged  f90  to  $96  a  montih,  was 
injured  so  that  he  walked  with  crutches  and 
would  never  be  able  to  walk  freely,  nor  to  do 
heavy  lifting  or  stooping,  or  work  requiring 
dexterity,  but  would  probably  be  able  to  walk 
with  a  cane  and  do  many  kinds  of  light  work, 
and  be  had  actually  earned  $45  a  month  for  a 
portion  of  the  time  since  the  injury,  a  verdict 
for  $18,300.  or  any  verdict  exceeding  $12,000. 
was  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  372-385,  396;  Dec  Dig.  f  m»] 

Timlin,  J.,,  dissenting. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Oscar  M.  Fritz,  Judge. 

Action  by  William  J.  Adams  against  the 
Bocyrus  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Personal  Injuries.  The  plalntUT,  a  mill- 
wright nearly  40  years  of  age,  was  In  the 
employ  of  defendant  at  its  large  manufactur- 
ing plant  at  South  Milwaukee,  and  was  very 
seriously  injured  February  3,  1911,  by  reason 
of  a  large  roller  falling  npon  lilm.  The 
roller  was  In  the  shape  of  a  solid  wtaed, 
42  Inches  In  diameter,  15^  Inches  thick, 
made  of  semisteel  and  weighing  nearly  4,000 
pounds.  The  roller  was  a  part  of  tlie  ma- 
chinery of  a  so-called  sand  mill  or  sand 
mixer,  which  was  situated  in  the  foundry 
annex  of  the  defendant's  plant  and  waa  used 
for  mixing  molding  sand  There  are  two 
sand  mixers  In  the  annex,  and  each  contains 
two  of  these  large  steel  rolls,  which  revolve 
in  a  large  pan,  eight  feet  In  diameter,  into 
which  the  sand  is  thrown.  The  pan  re- 
volves horizontally,  and  the  wheels  vertical- 
ly, and  the  sand  Is  thus  thoroughly  mixed. 
The  rolls  revolve  on  a  shaft  which  runs 
through  the  middle,  like  the  axle  of  a  wheel, 
and  the  aperture  through  which  this  shaft 
runs  la  about  six  inches  In  diameter.  The 
rolls  become  worn  in  time,  and  sometimes 
the  metal  bushings  in  the  aperture,  which 
serve  to  reduce  the  aperture  to  the  size  of 
the  shaft,  have  to  be  replaced.  Two  days 
before  the  accident  Adams  with  his  helper, 
one  Ranthum,  was  directed  by  Beck  (his 
foreman)  to  put  new  bushings  in  the  aper- 
tures of  the  rolls  belonging  to  one  of  the 
sand  mixers.  The  rolls  had  thai  been  re- 
moved from  the  machine^  and  were  standing 
on  their  15-lnch  rims  or  edges  on  the  saiMl 
floor  of  the  annex  near  the  mixer.  Plaintiff 
and  Ranthum  drove  in  bushings  on  one  side 
of  each  of  the  rolls  with  a  16-poiind  aledge. 
The  bushings  were  bands  of  iron  whidi  fitted 
closely  in  the  aperture  and  reduced  the  size 
thereof  from  about  six  inches  to  about  three 
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Inches,  and  were  abont  six  IndieB  In  length. 
They  fitted  very  closely,  and  It  was  necessary 
to  spend  some  time  driving  In  each  bushing, 
a  blocic  of  wood  being  placed  against  the 
outer  end  of  the  bushing  and  struck  repeat- 
edly by  the  sledge.  It  took  abont  fonr 
hours  to  put  the  bushings  in  one  side  of  each 
roller,  and  plaintiff  then  tried  to  fit  the 
bushings  Into  the  apertures  on  the  other  sides 
of  the  rollers,  and  found  them  too  small. 
Plaintiff  informed  Beck,  the  foreman,  of  the 
fact,  and  gave  Beck  the  measurements  of  the 
bole,  and  Beck  promised  to  have  larger  ones 
made.  No  work  was  done  on  the  rollers  the 
next  day.  In  the  evening  of  the  last-named 
dny  one  Pfelffer,  who  was  a  sand  mixer  on 
tbe  night  force,  fonnd  the  rollers  in  his  way 
as  he  wheeled  sand  to  the  other  sand  ma- 
chine, and  he  asked  the  man  who  operated 
the  electric  crane  to  moye  them  away  with 
tbe  crane,  which  he  did,  placing  them  four 
or  five  feet  to  the  south  of  their  former  posi- 
tions, one  being  left  about  two  feet  from  the 
concrete  foundation  of  an  iron  column  on 
tbe  east  side  of  the  annex,  and  the  other 
four  or  five  feet  west  thereof,  and  both 
standing  on  their  rims  or  edges,  as  before. 
On  the  following  day,  at  about  9:30  a.  m., 
plaintiff  and  Ranthum  were  sent  back  to 
complete  their  work  on  the  rollers  with  the 
new  bushings^  They  drove  one  of  the  new 
bushings  about  two  inches  into  one  of  the 
rollers,  when  It  seemed  to  hit  a  burr  and 
stopped.  Ranthum  then  went  on  the  other 
side  and  drove  the  bushing  ont  Plaintiff 
got  down  on  his  hands  and  knees  with  a 
candle  and  looked  in  the  hole  to  see  what  the 
obstruction  was;  while  he  was  doing  this 
Ranthum  (as  he  testifies)  took  the  other 
bushing  and  tried  it  in  the  aperture  of  the 
roller  which  stood  near  the  column,  and 
tapped  it  lightly  with  the  machinist's  ham- 
mer, wherenpon  (according  to  Ranthum's  tes- 
timony) the  roll  rolled  a  little  northward  and 
tipped  over  westward  onto  the  plaintiff  as 
he  was  kneeUng,  thus  crushing  him  to  the 
ground  and  inflicting  very  serious  and  per- 
manent injuries.  No  one  saw  tbe  roll  fall 
except  Ranthum. 

The  Jury  returned  tbe  following  special 
verdict: 

"(1)  Was  the  plaintiff  injured  on  Febru- 
ary 3,  1911,  by  an  iron  roller  falling  upon 
him  in  the  foundry  annex  of  the  defendant? 
Answered  by  the  court:   Yes. 

"(2)  Was  the  place  where  the  plaintiff  was 
at  work  when  Injured  reasonably  safe,  con- 
sidering the  condition  of  the  material  under- 
neath the  roller,  which  fell  on  him,  the  posi- 
tion and  character  of  that  roller,  and  the 
nature  of  the  work  in  hand?    Answer :   No. 

"(8)  If  you  answer  tbe  second  qnestlon 
'No,'  then  answer  this  question:  Did  the  de- 
fendant know  in  time  to  have  prevented  the 
Injury  to  plaintiff  that  the  place  where  he 
was  at  work  was  not  reasonably  safe?  An- 
swer: Xes. 


"(4)  If  you  answer  the  third  question  'No,' 
then  answer  this  question:  Ought  the  de- 
fendant, in  the  exercise  of  ordinary  care,  to 
have  known  in  time  to  have  prevented  the 
injury  to  plaintiff  that  the  place  where  he 
was  at  work  was  not  reasonably  safe?  An- 
swer: Yes. 

"(6)  If  yon  answer  the  second  question 
'No,'  then  answer  this  question:  Was  such 
failure  to  provide  a  reasonably  safe  place 
for  the  plaintiff  to  work  in  the  proximate 
cause  of  his  injury?    Answer:  Yes. 

"(6)  If  you  answer  the  second  question 
'No,'  then  answer  this  question:  Ought  tbe 
plaintiff,  in  the  exercise  of  ordinary  care,  to 
have  known  that  the  place  in  which  he  was 
working  at  the  time  of  the  injury  was  not 
reasonably  safe?    Answer:  No. 

"(7)  Did  any  want  of  ordinary  care  on  tbe 
part  of  the  plaintiff  proximately  contribute 
to  produce  his  injuries?    Answer:   No. 

"(8)  Was  Emil  Ranthum  guilty  of  negli- 
gence in  his  attempting  to  pat  the  bushing 
in  tbe  roller  that  fell  on  the  plaintiff?  An- 
swer: No. 

"(9)  If  you  answer  the  eighth  qnestlon 
'Yes,'  then  answer  this  question :  Was  such 
negligence  on  the  part  of  EmU  Ranthum  the 
proximate  cause  of  plaintiff's  injury?  An- 
swer: No. 

"(10)  What  sum  will  reasonably  compen- 
sate the  plaintiff  for  the  damage  sustained 
by  him  as  a  result  of  bis  injury?  Answer: 
118,300." 

Tbe  court  overruled  defendant's  motions  to 
change  certain  answers  and  for  Judgment, 
and  entered  Judgment  on  tbe  verdict  for  tbe 
plaintiff,  from  wblcb  Judgment  defendant 
appeals. 

Doe  &  Ballhom,  of  Milwaukee  (W.  C. 
Quarles,  of  Milwaukee,  of  counsel),  for  ap- 
pellant Stover  V.  Stover,  of  Milwaukee,  for 
respondent 

WINSLOW,  C.  J.  (after  stating  the  facts 
as  above).  [1]  In  this  case  the  plaintiff 
called  as  adverse  witnesses  a  number  of  the 
defendant's  employ^,  including  Ranthum, 
the  plaintiff's  helper,  and  examined  them  ful- 
ly as  to  the  situation  and  tbe  circumstances 
surrounding  tbe  accident  Ranthum  gave 
his  story  of  the  failing  of  the  roller  at  length. 
The  trial  took  place  in  November,  1912,  and 
the  trial  Judge  ruled  in  accordance  with  the- 
rule  apparently  laid  down  in  O'Day  v.  Mey- 
ers, 147  Wla  649,  133  N.  W.  606,  that  the 
defendant  could  not  cross-examine  Ranthum 
or  any  of  tbe  other  witnesses  who  were  em- 
ployes of  the  defendant  and  were  called  as 
adverse  witnesses.  This  was  error  under 
the  decision  in  Ouse  v.  P.  A  M.  M.  Co.,  161 
Wis.  400,  139  N.  W.  195,  which  case,  however, 
was  not  decided  until  December,  1912.  In 
this  latter  case  it  was  held  that  the  defend- 
ant has  a  right  to  re-examine  such  a  witness 
immediately  after  the  close  of  the  plaintiff's 
•xaminatlon  as  to  all  matteta  tending  to  az- 
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bat  not  as  to  defensive  matters  not  brought 
out  by  plalntUTs  counsel,  and  may  ask  the 
witness  questions  proper  for  the  purpose 
of  impeachment,  upon  stating  that  he  does 
not  intend  thereafter  to  make  the  witness  his 
own. 

[2j  The  question  is  whether  such  error  was 
reversible  error ;  1.  e.,  does  it  appear  that  it 
affected  the  substantial  rights  of  the  appel- 
lant (St  1911,  S  8072m),  or,  to  express  the 
thought  in  other  language,  does  it  appear 
affirmatlTely  that  the  error  not  only  harm- 
ed the  appellant,  but  harmed  him  so  ma- 
terially that  it  might  probably  have  changed 
the  result  of  the  case?  Koepp  ▼.  N.  E.  &  S. 
Co.,  151  Wis.  302,  139  N.  W.  179.  In  several 
cases  this  precise  error  has  been  held  non- 
prejudicial under  the  drcumstances  present 
in  those  particular  cases.  Jakopac  v.  New- 
port M.  Co.,  153  Wis.  176,  140  N.  W.  1060; 
Baermann  v.  C.  &  M.  E.  R.  Co.,  153  Wis.  235, 
140  N.  W.  1119;  Nickels  y.  Manitowoc  S. 
&  D.  D.  Co.,  153  Wis.  298,  141  N.  W.  269. 

We  are  unable,  however,  to  reach  that 
conclasion  in  the  present  case,  at  least  in 
respect  to  the  examination  of  the  witness 
Ranthum,  who  was  the  only  eyewitness  of 
the  fall  of  the  roll.  The  plaintiff  himself 
did  not  know  nor  see  what  struck  lilm.  So 
the  testimony  of  Banthum  was  of  the  great- 
est importance  in  the  case.  Upon  his  credi- 
bility much  depended.  He  testified,  on  his 
examination  as  an  adverse  witness,  that  the 
sand  was  8  or  10  Inches  deep  where  the  roll- 
er stood  when  it  fell  over;  that  the  place 
where  it  was  standing  was  about  8  inches 
liigher  than  the  place  where  Adams  was 
kneeling  down ;  that  the  sand  that  was  about 
8  or  10  Inches  deep  extended  about  6  feet 
into  the  room  from  the  wall;  that  it  declined 
a  little  from  the  wall — ^it  was  gradually  down 
from  where  It  was  8  or  10  Inches  deep  to 
where  there  was  practically  no  sand  towards 
the  west  from  the  wall  (this  was  towards 
Adams);  that  he  (Ranthum)  was  trying  the 
bushing  in  the  roller  that  fell  over  to  see 
whether  it  would  fit;  tliat  the  stone  moved  a 
little,  "a  Uttle  roU  like,"  toward  the  north, 
and  then  tipped  over  westward  toward 
Adams,  and  made  a  furrow  with  its  edge  16 
or  18  inches  long  in  the  sand.  On  examina- 
tion by  the  defendant,  when  called  as  a  wit- 
ness for  the  defendant,  he  stated  that  when 
he  was  trying  the  bushing  he  tapped  it  light- 
ly with  a  machinist's  hammer  twice,  and  that 
then  the  roller  moved  and  tipped.  The  natu- 
ral conclusion  from  this  evidence  seems  to  be 
that  the  roll  was  standing  on  a  sloping  sur- 
face of  sand  several  Inches  deep,  and  stand- 
ing so  insecurely  that  a  slight  tap  with  a 
machinist's  hammer  caused  It  to  topple  over. 

Tlie  defendant  offered  to  show,  however, 
that  Ranthum  had  previously  made  three 
written  statements  as  to  the  facts  which  dif- 
fered very  materially  from  his  statements 
on  the  witness  stand.    In  the  first  of  these 


he  appears  to  have  said :  "I  was  working  on 
one  roller  and  John  Adams  on  the  other;  I 
was  driving  in  the  bashing  with  a  light 
sledge,  and  all  at  once  the  roller  fell  over 
and  struck  Adams  across  the  back;  it  was 
imiKMSSible  to  have  the  rollers  in  a  better 
position,  as  they  were  placed  solid,  and  from 
my  point  of  view  could  not  tip."  In  tlie 
second  signed  statement,  made  May  1st  fol- 
lowing, he  appears  to  have  said:  "Xbe  floor 
on  which  the  rollers  stood  was  made  of  sand 
and    was    level,    without  any   holes    in  it. 

*  *  *  The  floor  was  so  level  that  it  Is  all 
a  man  can  do  to  roll  them  (the  roHers); 
consequently     blocks     are     not     necessary. 

*  *  *  I  was  driving  In  the  bustiiJig  In 
the  roller  with  a  sledge  when  my  roller  tip- 
ped over  on  Adams."  la  the  third  state- 
ment, made  November  7,  1912,  he  appears 
to  have  said :  "The  higher  part  of  the  floor 
on  which  the  rollers  were  placed  was  solid 
as  far  as  I  could  see.  They  wheeled  wheel- 
barrows over  It,  and  the  tracks  of  the  wheels 
did  not  show.  The  footmarks  did  not  show 
on  the  sand.  As  far  as  I  could  see  and  as 
far  as  I  Imow,  the  floor  where  the  tollers 
were  placed  (the  higher  part)  was  solid.  It 
was  level." 

The  defendant  was  absolutely  debarred 
from  examining  Ranthum  when  called  as  an 
adverse  witness  by  the  plaintiff,  and  was 
thus  denied  the  right  which  it  liad  to  lay 
the  foundation  for  the  Introduction  of  these 
statements  as  evidence  impeaching  his  credi- 
bility. When  the  defendant  took  the  case  it 
examined  Ranthum  as  its  own  witness,  bat 
on  offering  to  introduce  the  writt^i  state- 
ments they  were  ruled  out.  This  latter  rul- 
ing was  abstractly  correct  under  the  general 
rule  that  a  party  cannot  Impeach  his  own 
witness,  but  the  net  result  of  the  two  rul- 
ings was  to  exclude  the  statements  complete- 
ly from  the  case,  when  the  defendant  had  the 
light  to  have  the  Jury  consider  them  as  im- 
peaching Ranthum's  credibility,  and  the  de- 
fendant bad  made  every  effort  in  season  and 
out  of  season  to  get  them  in. 

Were  this  the  case  of  a  minor  witness  or 
a  minor  fact  we  might  well  conclude  that 
we  could  not  say  affirmatively  that  there  had 
been  prejudice  to  a  substantial  right,  but 
here  ia  the  only  witness  in  the  case  who  actu- 
ally knows  what  happened;  he  practically 
states  upon  the  trial  that  the  falling  roil 
stood  on  several  inches  of  sloping  sand,  and 
that  the  merest  touch  tipped  it  over,  and  it 
seems  that  the  Jury  must  have  believed  this 
evidence  in  order  to  return  the  verdict  whidt 
they  did;  immediately  after  the  accident, 
however,  he  stated  in  writing  that  the  floor 
was  level  and  solid,  and  that  he  was  driving 
the  bushing  in  with  a  sledge  when  the  roller 
tipped  over.  If  these  positive  statements,  ut- 
terly at  variance  with  his  present  testimony, 
and  made  by  the  witness  when  the  transac- 
tion was  fresh,  had  been  placed  before  the 


to  -wiilcn  the  doctrine  of  res  ipsa  loquitur  ap- 
plies.   It  could  not  be  called  negligence  as  a 
matter  of  law  to  have  a  sand  floor  in  a  room 
of  this  kind,  nor  to  have  the  roller  standing 
on  sand,  nor  can  one  say  that  the  fall  of  the 
roller  must  necessarily  have  resulted  from 
any   defect  in  the  floor,  nor  in  the  placing 
of    It.     If  the  roller  was  slightly  inclined 
when  Banthum  began  to  fit  the  bushing  in 
the  hole,  we  cannot  say  that  a  very  moder-, 
ate  amount  of  striking  on  the  bushing  might 
not  so  disintegrate  the  sand  and  cause  it  to 
slip    away  under  the  opposite  edge  of  the 
roller  as  to  produce  the  result,  which  actual- 
ly was  produced  by  some  agency  in  the  pres- 
ent case.     In  a  word,  we  do  not  feel  that 
we  can  say  that  the  roller  must  have  fallen 
either  because  the  floor  was  negligently  con- 
structed or  the  roller  itself  negligently  placed. 
[6]  This    conclusion   necessitates   reversal 
and  new  trial.     A  number  of  other  errors 
are  assigned  by  the  appellant,  some  of  which 
will  be  briefly  treated.    Those  which  are  not 
treated    must  be   considered   as   overruled. 
We  should  be  slow  to  reverse  the  Judgment 
on  account  of  any  of  them  standing  by  them- 
selves. 

At  the  time  of  the  accident  there  was  lo- 
cated outside  of  the  annex,  at  a  distance  of 
about   125  feet,  an  apparatus  known  as  a 
foundry  drop,  used  for  breaking  up  castings. 
It  consisted  of  a  heavy  metal  bnlb,  which 
was  raised  40  feet  or  more  from  the  ground 
and  dropped  upon  the  casting  which  was  to 
be  broken ;  there  was  some  testimony  to  the 
efTect  that  when  the  drop  was  in  use  one 
could  feel  the  Jar  in  the  ground  at  the  sand 
mixers.     The  object  of  the  introduction  of 
this  evidence  by  the  plaintiff  was  to  Justify 
the  idea  or  conclusion  that  the  Jar  or  vibra- 
tion of  the  ground  caused  by  the  foundry 
drop  might  have  caused  a  vibration  of  the 
sand  under  the  west  side  of  the  roller,  and 
resulting  in  a  movement  of  loose  sand  out 
from  ander  the  roller.    In  order  to  meet  this 
inference  of  fact,  the  defendant  offered  to 
prove  the  results  of  an  experiment  made  at 
about  the  time  of  the  trial  with  a  pair  of 
delicate  scales,  located  in  the  chemical  labo- 
ratory of  the  works,  about  60  feet  from  the 
drop;    these  scales  stood  on  an  oak  bench 
built  into  the  wall   of  the  building,   which 
wall  rested  on  a  concrete  foundation  resting 
on  the  ground,  and  they  record  a  weight  of 
ViBvo  of  an  ounce,  and  are  so  delicate  that 
any  slight  Jar  upon  the  bench  would  appre- 
ciably disturb  the  balance.    The  offer  was 
to  show  that  the  foundry  drop  was  operated 
while   the  witnesses  called  were   watching 
the  scales,  and  that  the  scales  were  not  in 
the  least  affected.     There  was  also  an  offer 
to  show  by  the  person  who  had  operated  the 
scales  for  several  years  that  they  never  h&d 
been  affected  by  the  drop  in  the  slightest 


connected  with  a  solid  wall  standing  upon 
the  ground.  Common  knowledge  tells  us  that 
any  appreciable  tremor  in  the  ground  is 
communicated  to  a  wall  standing  tUereon, 
and  that  it  must  necessarily  affect  the  bal- 
ance of  such  delicate  scales  as  the  scales  in 
question. 

[(]  Two  physicians  were  examined  as  ex- 
perts, and  while  neither  of  them  could  say 
that  in  his  opinion  the  plaintiff's  sexual  po- 
tency was  affected,  one  was  allowed  to  tes- 
tify that  the  plaintiff  had  told  him  that  such 
was  the  case,  and  the  other  was  examined 
at  length  as  to  the  location  of  the  nerves 
controlling  the  sexual  powers  with  reference 
to  the  injuries  received  by  the  plaintiff.  It 
seems  that  it  was  purely  conjectural  whether 
there  was  any  injury  to  the  sexual  powers  at 
all.  If  there  was  such  Injury,  it  Is  at  best 
but  a  single  element  in  the  general  condition 
of  physical  enfeeblement  resulting  from  the 
injury.  It  is  proper  to  be  shown  undoubtedly 
where  direct  evidence  can  be  adduced  to 
show  it,  but  the  danger  that  the  Jury  will 
consider  it  as  a  separate  element  of  damage 
and  thus  duplicate  damages  is  so  great  that 
this  court  has  twice  referred  to  and  dis- 
approved of  conjectural  evidence  of  this 
nature.  Bucher  v.  Wis.  Central  By.  Co.,  139 
Wis.  697,  120  N.  W.  618;  Krawiecki  v.  Kleck- 
hefer  Box  Co.,  151  Wis.  176,  138  N.  W.  710. 
Attention  Is  called  to  the  rule  laid  down  in 
these  decisions,  in  case  of  another  trial  of 
this  casa 

The  general  claims  are  made  by  the  de- 
fendant that  the  evidence  shows,  as  matter 
of  law,  that  there  was  no  negligence  by  the 
defendant,  and  that  the  plaintiff  not  only 
assumed  the  risk,  but  was  guilty  of  contrib- 
utory negligence.  These  contentions  are  all 
overruled,  and  it  is  not  deemed  necessary  to 
discuss  them. 

[7]  The  charge  of  the  court  permitted  the 
Jury  to  allow  a  reasonable  sum  for  the  serv- 
ices of  plaintiff's  wife  in  nursing  him,  not 
exceeding  the  amount  for  which  plaintiff 
could  have  employed  others  to  do  the  work. 
This  ruling  is  assigned  as  error,  but  we  do 
not  find  it  to  be  erroneous.  It  is  in  accord 
with  the  decisions  of  this  court  In  Crouse  v. 
C.  «  N.  W.  Ry.  Co.,  102  Wis.  196,  78  N.  W. 
446,  778,  and  Johnson  v.  8t  P.  &  W.  Coal 
Co.,  131  Wis.  627,  111  N.  W.  722,  nor  is  the 
doctrine  of  these  cases  changed  by  the  case 
of  City  of  MUwaukee  v.  MiUer  et  aL,  144  N. 
W.  188  (present  term). 

[S]  We  regard  the  damages  awarded  by 
the  Jury  as  excessive.  The  plaintiff  was 
earning  at  the  time  of  his  injury  30  cents 
an  hour  for  a  10-hour  day,  and -sometimes 
worked  overtime;  he  thought  he  averaged 
$90  to  $95  per  month;  he  walks  now  with 
crutches,  will  never  be  able  to  walk  freely, 
nor  do  heavy  lifting  or  stooping,  or  work 
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requiring  dexterity,  but  will  probably  be 
able  to  walk  wltb  a  cane  and  do  many  kinds 
of  light  work.  During  the  summer  of  1912 
he  had  employment  at  the  public  bathhouse 
In  Bayrlew  as  attendant,  giving  out  keys  of 
lockers,  and  earned  $4S  per  month. 

Without  going  Into  the  matter  In  detail,  w<» 
hold  that  under  the  present  evidence  a  ver- 
dict exceeding  |12,000  abould  not  be  sus- 
tained. 

Judgment  reversed,  and  action  remanded 
tor  a  new  trial. 

8IEBBCKER,  J.,  took  no  part  TIMLIN, 
J.,  dissenting. 


SOMMERFIELD  v.  CHICAGO,  If.  ft  ST.  P. 
RY.  CO. 

(Supreme  Court  of  Wisconsia.    Nov.  18,  1913.) 

1.  Railboads  (S  282*)— Actions  roB  Injttbixs 

— SUTFICXKROT    or  EVIDENCS. 

In  an  action  for  injuries  to  an  employ^  of 
a  brewing  company,  sustained  while  engaged 
in  moving  cars  on  a  railroad  track  adjacent  to 
the  company's  plant,  as  a  result  of  the  railway 
company  switching  other  cars  against  the  one 
upon  which  he  was  working,  without  warning, 
where  there  was  evidence  that  the  day  was 
bright,  that  the  cars  were  being  switched  up- 
grade, and  that  plaintiff  was  at  the  front  end 
of  the  car  that  was  struck,  the  jury  were  war- 
ranted in  finding  that,  had  plaintiff  made  rea- 
sonable and  intelligent  use  of  his  senses  of 
hearing  and  sight,  he  could  have  discovered 
the  approach  of  the  train,  and  hence  a  finding 
of  contributory  negUgence  was  supported  by 
the  evidence. 

[ESd.  Note.— For  other  cases,  see  Railroads, 
Cent  Digs,  {{  910-923;   Dec.  Dig.  {  282.*] 

2.  Raiiaoadb  (I  282*)— Actions  roB  Irjubxes 
—Evidence. 

In  an  action  for  injuries  to  an  employ^  of 
a  brewing  company,  sustained  while  moving 
cars  on  railway  tracks  adjacent  to  the  com- 
pany's plant  when  the  railway  company  'switch- 
ed other  cars  against  the  one  upon  which  he 
was  working,  the  agreement  between  the  rail- 
way company  and  the  brewing  company  under 
which  switching  operations  were  carried  on, 
was  admissible  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  |>  910-423;    Dec.  Dig.  {  282.*] 

3.  Afpkai.  and   Erbob  (i  1068*)— Habmless 
Ebbob— Admission  of  Evidence. 

In  an  action  for  injuries  to  an  employ^  of 
a  brewing  company,  sustained  while  moving 
cars  on  railway  tracks  adjacent  to  the  plant,  as 
a  result  of  the  railway  company  switching  oth- 
er cars  against  the  one  upon  which  he  was 
working,  where  the  jury  found  both  the  em- 
ploy6  and  the  railway  company  negligent  the 
admission  of  the  agreement  between  the  rail- 
way company  and  the  brewing  company  as  to 
the  ownership  of  the  tracks  and  switching  op- 
erations thereon  was  not  prejudicial  to  the 
employ^,  if  erroneous,  as  it  could  have  had 
no  possible  bearing  on  the  issue  of  contributory 
negligence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4225-4228,  4230:  Dec 
Dig.  I  1068.*] 

4.  Appeal  and  Ebbob  (|  1066*)— Habitless 
Ebbob— iNSTBUCTiOKs. 

In  an  action  for  injuries  to  an  employ^  of 
a  brewing  company  wbUe  moving  cars  on  rail- 


way tracks  adjacent  to  111*  plant  resulting 
from  the  railway  company  switching  other  cars 
against  the  one  upon  whldi  he  was  working, 
without  warning,  the  evidence  for  both  par- 
ties showed  that  on  former  occasions  warning 
had  always  been  given;  defendant's  evidence 
being  to  the  effect  that  it  was  given  on  that 
occasion.  The  court  charged  that  a  person  en- 
tering upon  an  employment  assumed  aU  risks 
or  dangers  of  injuiy  ordinarily  incident  to  the 
service  so  far  as  they  were  known  to  him,  or 
could  have  been  known  to  a  person  of  ordinary 
care.  The  jury  found  contriontory  negligence, 
but  there  was  evidence  in  support  of  this  find- 
ing that  plaintiff,  by  naing  his  senses  of  hear- 
ing and  sight  could  have  discovered  the  ap- 
proach of  the  train.  Held,  that  if  such  instruc- 
tion was  erroneous,  where  no  relation  of  mas- 
ter and  servant  existed  between  the  parties, 
it  was  not  prejudicial  to  plaintiff,  since  he  could 
not  assume  a  risk  which  be  knew  nothing  about 
to  which  he  had  never  before  been  subjected,  and 
which  he  had  no  means  of  knowing  that  he 
would  ever  meet  and  it  could  not  be  aasomed 
that  the  jury  based  Jts  finding  on  an  assump- 
tion of  risk,  where  there  were  other  grounds 
upon  which  its  finding  might  be  based. 

[Ed.  Note. — For  other  cases,  see  AppesI  and 
Error,  Cent  Dig.  {  4220;  Dec.  Dig.  {  1066.*] 

5.  Railboads  (I  282*)— Actions  fob  lnjvaaa 

— iNBTBDCnONB. 

In  an  action  for  injuries  to  an  employe 
of  a  brewing  company,  sustained  while  engaged 
with  B.  and  K.,  two  other  employes,  in  movmt 
cars  on  railroad  tracks  adjacent  to  the  plant, 
as  a  result  of  the  railwiiy  company  switching 
other  cars  against  the  one  upon  which  be  was 
working,  in  which  there  was  evidence  that  B. 
saw  the  approaching  train  and  called  to  K.  to 
look  out,  an  instruction  that  it  was  plaintiff's 
duty  to  exercise  ordinary  care  to  keep  himself 
out  of  danger  and  to  usten  for  signals  that 
cars  were  approaching;  that  if  he  did  not  so  Us- 
ten, snd  for  that  reason  failed  to  hear  what 
B.  called  out  to  K.,  he  was  guilty  of  a  want  of 
ordinary  care;  that  if  he  was  so  guilty  of  a 
want  of  ordinary  care,  and  if  such  want  natu- 
rally and  probably  contributed  to  his  injury, 
and  if  he  as  a  person  of  ordinary  intelligence 
and  pmdence  ongbt  to  have  seen  that  by  fail- 
ure to  listen  for  signals,  he  might  receive  in- 
jury of  some  kind,  to  find  him  guilty  of  contrib- 
utory negligence — ^was  substanbally  correct  and 
appropriate  under  the  evidence. 

[KA.  Note.— For  other  eases,  see   Railroads, 
Cent  Dig.  it  910-023;    Dec.  Dig.  f  282.*] 

6.  Nequqence  (I  80*)— Imputed  Nbougencb 
— Feixow  Sebvants. 

Where  an  employ^  of  a  brewing  company, 
while  engaged  with  two  other  employes  in  mov- 
ing cars  on  railway  tracks  adjacent  to  the 
plant,  was  injured  by  the  railway  company 
switching  other  cars  against  the  one  upon 
which  he  was  working,  the  negligence  of  one 
of  his  coemploy^s  in  failing  to  warn  him  that 
the  train  was  approaching  was  not  imputable 
to  the  injured  employ^. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  Si  130-137;   DecTbig.  |  SB.*] 

7.  Appeal  and  Ebbob  (|  1064*)— Aotiohb  fob 

InJUBIES— INSTBUCTIONS. 

In  an  action  for  injuries  to  an  employe  of 
a  breiring  company,  sustahied  while  engaging 
in  moving  cars  on  railway  tracks  adjacent  to 
the  plant  as  a  result  of  the  railway  company 
switching  other  cars  against  the  one  upon 
which  he  was  working,  where  it  could  not  be 
told  whether  the  jury  based  tnelr  firifWng  of 
contributory  negligence  on  the  failure  of  pliuB- 
tiff's  coemploye  to  warn  him  that  the  train  was 
approaching  or  on  his  own  failure  to  make 
reasonable  use  of  his  senses,  an  instruction 
that  the  coemploy^'s  negligence  was  impntaUe 


•rer  oUisT  easas  see  muds  toplo  and  section  NUUBKR  in  Dae.  Dig.  *  Am.  Dig.  Ksy-No.  Ssdss  ft  Bw'r  Indeua 

Digitized  by  LjOOQIC 


Appeal  from  Circuit  Court,  MUwaokee 
County;  O.  T.  WllUamB,  Judge.. 

Action  by  Julius  Sommerfield  against  the 
dilcago,  Milwaukee  &  St  Paul  Railway  Com- 
pany. From  a  Judgment  for  defendant,  plain- 
tiff appeals  Reversed  and  new  trial  or- 
dered. 

Barth  and  Klubertanz,  mentioned  In  the 
second  Instruction,  were  engaged  with  plain- 
tiff in  moving  the  cars,  and  there  was  evi- 
dence that  Barth,  seeing  the  approaching 
train,  called  to  Klubertanz  to  look  out 

On  May  12,  1911,  plaintiff  was  employed  by 
the  Schlltz  Brewing  Company,  and  In  the 
performance  of  his  duty  was  engaged  In  mov- 
ing cars  along  one  of  the  railroad  tracks  In 
the  yards  adjacent  to  said  company's  plant 
Horses  were  used  In  moving  the  cars;  the 
crew  consisting  of  three  men.  On  this  occa- 
sion the  horses  could  not  start  the  car  be- 
cause the  brake  shoes  were  tight  against  the 
wheels.  Plaintiff  took  a  club  which  he  used 
for  the  purpose,  and  attempted  to  knock  the 
brake  shoes  loose.  While  standing  with  one 
foot  over  the  rail  and  one  hand  on  the  lower 
rung  of  the  ladder  of  the  car,  the  defendant 
railway  company  switched  in  other  cars 
against  the  one  upon  which  plaintiff  was 
working,  and  he  was  run  over,  and  his  right 
leg  crushed  so  that  amputation  below  the 
knee  was  necessary.  This  action  was  brought 
to  recover  damages  for  the  injuries  sustained. 
The  complaint  alleged  negligence  on  the  part 
of  the  defendant  by  reason  of  its  failure  to 
warn  the  plaintiff  of  the  approach  of  the  cars 
which  were  being  switched  in,  by  the  ringing 
of  the  engine  bell  or  the  blowing  of  the  whl»- 
tle,  or  some  other  signal.  The  complaint  al- 
so alleged  that  the  defendant  company  was 
the  owner  of  the  tracks  in  the  yards  of  the 
brewing  company  upon  which  the  cars  were 
standing  when  the  accident  occurred.  The 
Jury  found  that  the  defendant  was  negligent, 
and  by  its  answer  to  the  sixth  question  in 
the  special  verdict  found  the  plaintiff  guilty 
of  contributory  negligence,  and  in  accordance 
with  such  finding  Judgment  was  entered  in  fa- 
vor of  the  defendant  dismissing  the  com- 
plaint, from  which  Judgment  plaintiff  ap- 
peals. 

The  plaintiff  filed  separate  exceptions  to 
the  following  portions  of  the  charge  under 
the  sixth  question  in  the  verdict 

"(1)  You  may  take  Into  consideration  also 
this  instruction:  That  a  person  entering  upon 
an  employment  in  which  he  is  engaged  when 
injured  assumes  all  risk  or  danger  of  injury 
ordinarily  incident  to  Bucb  service.  That  is, 
he  is  held  to  assume  the  ordinary  risks  of  the 
employment  upon  which  he  enters,  so  far  as 
those  risks  are  known  to  him,  or  In  so  far  as 


erdse  ordinary  care  to  keep  himself  out  of 
danger.  It  was  his  duty  to  listen  for  sig- 
nals that  cars  were  approaching.  And  if  you 
believe  from  the  evidence  that  he  did  not  lis- 
ten for  signals  that  cars  were  approaching, 
and  for  that  reason  failed  to  hear  what  Nick 
Barth  called  out  to  Klubertanz,  he  was  guil- 
ty of  a  want  of  ordinary  care.  And  if  you  be- 
lieve from  all  the  credible  evidence  that  he 
was  guilty  of  a  want  of  ordinary  care,  and 
that  such  want  of  ordinary  care  naturally 
and  probably  contributed  to  his  injury,  and 
that  he,  as  a  person  of  ordinary  Intelligence 
and' prudence,  ought  to  have  seen,  under  the 
attending  circumstances,  that  by  failure  to  lis- 
ten for  signals  he  might  receive  injury  of 
some  kind  to  his  person,  yon  will  answer  the 
sixth  question  'yes.'  Otherwise  you  will 
answer  the  question  'no.' 

"(3)  fou  should  also  take  into  considera- 
tion all  the  evidence  and  surrounding  facts 
and  drcnmstances  bearing  upon  the  question 
as  to  whether  the  plaintiff's  fellow  servants, 
those  in  his  immediate  car-moving  crew,  the 
other  two  men,  or  any  of  them,  failed  to  ex- 
ercise ordinary  care,  or  were  neglectful  of 
any  duty  which  he  or  either  of  them  owed  to 
the  plaintiff  at  the  time,  for  the  plaintiff's 
safety,  which  proximately  contributed  to  his 
injury.  And  if  you  so  find  tliat  they  failed 
to  exercise  ordinary  care  with  respect  to  his 
safety  by  giving  notice  or  warning,  then  your 
answer  to  this  question  should  be  'yes.'  Be- 
cause the  plaintiff  is  chargeable  with  the  neg- 
lect or  failure  to  exercise  ordinary  care  for 
his  safety  on  the  part  of  his  fellow  servants : 
and  their  neglect,  if  you  find  there  was  any 
such  neglect,  or  failure  to  exercise  ordinary 
care  on  their  part,  which  proximately  con- 
tributed to  his  injury,  it  is  imputed  to  him 
in  the  law." 

Harry  M.  Silber,  of  Milwaukee  (A.  J. 
Schmitz,  of  Iflllwaukee,  of  counsel),  for  ap- 
peUant  C.  H.  Van  Alstlne  and  H.  J.  Killilea, 
both  of  Biilwaukee,  for  respondent 

BARNES,  J.  (after  stating  the  facts  as 
above).  The  appellant  claims  that  he  was 
entitled  to  Judgment  op  the  verdict,  or  else  to 
a  new  trial. 

[1]  The  first  claim  is  based  on  the  as- 
Bumption  that  the  court  should  hold,  as  a 
matter  of  law,  that  there  was  no  evidence 
in  the  case  which  would  warrant  a  finding  of 
contributory  negligence;  the  Jury  having 
negatived  the  claim  that  warning  was  given 
by  defendant's  employes.  This  contention 
must  be  overruled.  There  was  ample  ground 
for  the  Jury  to  find  that,  had  the  plaintiff 
made  reasonable  and  intelligent  use  of  his 
senses  of  hearing  and  sight,  he  could  have 
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able  that  the  switch  engine  and  the  cars  at- 
tached thereto  made  sufficient  noise  to  be 
heard  a  distance  of  two  car  lengths.  If  they 
did  not,  then  the  Jury  might  well  have  found 
that  plaintiff  should  have  heard  and  heeded 
the  warning  given  by  the  coemploy6  Barth 
to  Klubertanz.  These  men  were  at  the  other 
end  of  the  car. 

The  right  to  a  new  trial  is  asserted  be- 
cause of  error  In  admitting  in  evidence  the 
agreement  between  the  defendant  and  the 
Schlitz  Brewing  Company  In  regard  to  the 
ownership  of  tracks  and  switching  opera- 
tions in  the  SchUtz  yard,  and  because  of  er- 
roneous instructions  having  been  given  to  the 
Jury  under  the  sixth  question  in  the  special 
verdict 

[2,  S]  The  injury  was  received  by  an  em- 
ploy6  of  the  Schlitz  Brewing  Company,  who 
was  engaged  In  a  switching  operation,  by 
reason  of  the  alleged  negligence  of  the  em- 
ployes of  the  defendant.  It  was  proper  to 
show  the  agreement  under  which  switching 
operations  were  carried  on.  In  any  event, 
we  do  not  see  bow  the  plaintiff  could  have 
been  prejudiced  by  the  evidence.  As  a  mat- 
ter of  fact,  it  is  quite  evident  that  the 
plaintiff  was  not  injured  by  it  If  it  Iiad  any 
effect,  it  would  not  be  in  the  direction  of  con- 
victing the  plaintiff  of  contributory  negli- 
gence. It  liad  no  possible  bearing  on  this 
issue. 

[4]  The  paragraph  of  the  charge  number- 
ed 1  In  the  statement  of  facts  was  a  sub- 
stantially correct  statement  of  the  law,  had 
the  relation  of  master  and  servant  existed. 
The  appellant  argues  that  the  doctrine  of 
assumed  risk  does  not  apply  or  extend  to  neg- 
ligence cases  where  the  relation  of  the  par- 
ties Is  other  than  that  of  master  and  servant, 
and  that  therefore  the  instruction  was  er- 
roneous. Conceding  the  rule  to  be  as  appel- 
lant claims,  no  prejudicial  error  was  com- 
mitted. There  was  no  evidence  in  the  case 
which  showed  or  tended  to  show  that  plain- 
tiff assumed  the  risk  which  caused  his  In- 
Jury.  The  Injury,  according  to  the  findings 
of  the  Jury,  was  due  to  the  fact  that  cars 
were  backed  against  the  one  on  which  plain- 
tiff was  working,  without  any  warning  hav- 
ing been  given  of  thetr  approach.  The  evi- 
dence on  plaintiff's  part  was  to  the  effect 
that  on  former  occasions  warning  had  al- 
ways been  given.  The  defendant's  evidence 
was  to  the  same  effect,  and  also  to  the  ef- 
fect that  warning  was  given  on  this  occasion. 
The  plaintiff  could  not  assume  a  risk  which 
he  knew  nothing  about,  and  one  to  which 
he  had  never  before  been  subjected,  and 
one  which  he  had  no  means  of  knowing  that 
he  would  ever  meet  We  cannot  assume  that 
the  Jury  would  base  its  finding  on  a  point 


[t]  The  paragraph  of  the  charge  nomtter- 
ed  2  In  the  statement  of  facts  was  a  snb- 
stantially  correct  statement  of  the  law,  and 
was  appropriate  under  the  evidence;  hence 
there  was  no  error  in  giving  It 

[t]  The  paragraph  numbered  3  of  the 
charge  as  found  in  the  statement  of  facts 
was  erroneous.  The  doctrine  of  Imputed 
negligence  is  of  limited  application.  In  this 
state  it  has  been  largely,  although  not  whol- 
ly, confined  to  cases  where  persons  riding  be- 
hind horses  were  injured,  and  where  the  neg- 
ligence of  the  driver  was  a  contrlbnting 
cause  to  the  injury.  These  cases,  beginning 
with  Prideaux  v.  Mineral  Point,  43  Wis.  513, 
28  Am.  Rep.  558,  are  numerous.  The  mle 
lias  not  been  applied  to  the  relation  of  mas- 
ter and  servant  here,  and  we  laiow  of  no 
good  reason  why  It  should  be.  It  woold  be 
a  very  harsh  doctrine  to  apply  to  anch  a 
relation,  being  the  equivalent  of  saying  that 
an  employe  was  actually  guilty  of  negligence 
himself  because  tils  fellow  servant  was  neg- 
ligent The  contrary  rule  is,  in  substance, 
held  in  Landry  v.  Great  Northern  R.  Co., 
152  Wis.  379,  140  N.  W.  75. 

[7]  The  most  serious  question  in  the  case 
is  whether  the  error  should  be  Iield  prej- 
udicial. No  very  satisfactory  conclusion 
can  be  reached  on  this  subject  The  evidence 
that  plaintiff's  fellow  servants  were  negligent 
is  rather '  Blight  If  they  were.  It  was  be- 
cause Barth  did  not  efficiently  warn  plaintiff 
that  the  train  was  approaching.  The  Jury 
might  find  that  he  could  and  should  have 
done  so.  It  might  well  have  found  the 
contrary.  The  Jury  may  have  answered  the 
sixth  question  as  It  did  because  it  concluded 
that  had  plaintiff  made  reasonable  use  of  his 
senses,  he  could  have  seen  and  averted  the 
danger.  If  this  was  the  conclusion  which 
the  Jury  reached,  the  Instruction  did  the 
plaintiff  no  harm,  because  the  verdict  would 
have  been  the  same  had  the  erroneous  in- 
struction not  been  given.  On  the  contrary, 
if  the  Jury  thought  that  Barth  was  negligent 
in  falling  to  warn  the  plaintiff,  and  imputed 
such  negligence  to  the  latter  and  returned 
the  answer  which  it  did  on  this  groond,  the 
instruction  was  prejudicial  as  a  matter  of 
course.  Unfortunately  we  are  unable  to 
look  Into  the  minds  of  the  jurors  and  satisfy 
ourselves  on  which  basis  the  verdict  was  re- 
turned. A  majority  of  the  court  is  of  the 
opinion  that  the  error  should  be  held  pre^ 
udlclal  under  the  rule  of  Adams  v.  Bncynis 
Co.,  143  N.  W.  1027,  decided  herewith,  and 
cases  there  cited. 

Judgment  reversed,  and  a  new  trial  or- 
dered. 

SIEBECKEB,  J^  took  no  part 
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BAEfTHBR  ▼.  FILER  k  8T0WELL 

MFG.  GO. 

(Supreme  Court  of  Wisconsin.    Not.  18,  1913.) 

1.  Appeal  and  Ebrob  (S  122*)— Decisions  Rs- 

VIEWABLE— STATDTOBT  PbOVISIONS. 

Under  St  1911,  §  3069,  autborizinK  an  ap- 
peal from  an  order  granting  a  new  trial,  where 
snch  an  order  also  denied  defendant's  motion  to 
change  certain  answers  in  the  special  verdict 
and  for  judgment,  no  appeal  would  lie  from  so 
much  of  the  order  as  denied  such  motions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
i:rro^  Cent  tUg.  {§  60,  866-«74:  Dec.  Dig.  { 
122.*] 

2.  Appkai,  and  Ebbob  ({  110*)— Decisioits 
Reviewabus  —  Statutobt  Fbovisiohs  — 
"Speciai,  Pboceedino." 

Under  St  1911,  §  3069,  authorizing  an  ap- 
peal from  a  final  order  affecting  a  substantial 
right  made  in  special  proceedings,  no  appeal  lies 
from  an  order  refusing  to  modify  a  previous  or- 
der refusing  a  new  trial ;  a  motion  to  modify 
such  a  previous  order  not  being  a  "special  pro- 
ceeding. 

[Ed.  Note. — t'oT  other  cases,  see  Appeal  and 
and  Error,  Cent.  Dig.  §{  740-748;  Dec  Dig.  { 
110.* 

For  other  definitions,  see  Words  and  Phrases, 
toI.  7,  pp.  6586-^590;   vol.  8,  pp.  7802,  7803.] 

3.  Appeal  and  Ebbob  (5  977*)— Review— Ob- 
OER  Gbantinq  New  Tbial. 

Where  the  trial  court  granted  a  new  trial 
in  the  exercise  of  its  discretion  because  he  was 
not  satisfied  with  the  verdict,  and  there  was  no 
abuse  of  discretion,  the  order  would  be  affirmed. 
[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3860-3865;  Dec.  Dig.  t 
977.*] 

Appeal  from  Circuit  Court,  Milwaukee 
County;  W.  J.  Turner,  Judge. 

Action  by  Augusta  Raether,  as  administra- 
trix of  Edward  Raether,  deceased,  against 
the  Filer  &  Stowell  Manufacturing  Company. 
From  an  order  granting  a  new  trial  after 
a  verdict  In  ber  favor,  plaintiff  appeals. 
From  80  mucb  of  sucb  order  as  denied  Its 
motion  to  cbange  certain  answers  In  tbe 
special  verdict  and  for  Judgment,  and  from 
an  order  denying  a  motion  to  modify  the 
first  order,  defendant  appeals.  Order  grant- 
ing a  new  trial  affirmed  on  plaintiff's  appeal, 
and  defendant's  appeals  dismissed. 

This  Is  an  action  to  recover  damages  for 
tbe  death  of  Edward  Raether,  the  plaintiff's 
Intestate  and  an  employ^  of  the  defendant 
company,  who  was  killed  February  8,  1907, 
wbile  engaged  In  switching  In  tbe  railroad 
yard  maintained  by  defendant  in  connection 
with  its  factory  In  Milwaukee.  It  was 
claimed  that  the  defendant  was  negligent  In 
various  ways,  the  most  Important  of  which 
were  negligence  In  employing  one  Schultz  as 
superintendent  of  the  yards  and  in  not  fur- 
nishing a  safe  place  to  work.  The  action  has 
been  tried  twice.  On  the  first  trial,  before 
Judge  Lndwlg  In  May,  1910,  a  special  verdict 
favorable  to  the  plaintiff  was  rendered,  but 
the  same  was  set  aside  because  In  tbe  opin- 
ion of  the  trial  Judge  the  testimony  of 
Schultz  was  incredible  and  untrue^  and  find- 
ings based  on  such  evidence  ou^t  not  to  be 


permitted  to  stand.  A  second  trial  was  had 
before  Judge  Turner  and  a  Jury,  and  the  fol- 
lowing special  verdict  rendered:  "(1)  What 
was  the  open  space  between  the  platform  of 
tbe  derrick  car  at  the  point  where  the  stirrup 
step  upon  which  the  deceased  stood,  was  at- 
tached, and  the  east  side  of  the  gondola  car 
at  the  north  end  thereof,  when  the  derrick 
car  passed  tbe  gondola?  State  It  in  Inches. 
Answer:  Sixteen  Inches.  (2)  Was  the  open 
space  between  said  derrick  car  and  the  gon- 
dola at  the  place  Indicated  in  question  1  so 
narrow  that  a  person  who  was  exercising 
ordinary  care,  when  riding  on.  the  derrick 
car,  standing  on  said  stirrup  step,  was  liable 
to  come  In  contact  wlh  the  gondola  when  tbe 
derrick  car  passed  It?  Answer:  Tes.  (3) 
Was  the  deceased  directed  by  the  general 
foreman,  Thomas  O'Neill,  previous  to  the  acci- 
dent, to  stand  on  the  derrick  car  platform  or 
tbe  engine  steps,  but  not  to  stand  upon  a  stir- 
rup step  when  engaged  In  such  work  as  Raeth- 
er was  doing  at  the  time  of  the  accident,  while 
the  derrick  car  was  moving?  Answer:  No. 
(4)  Was  Raether,  before  the  accident,  direct- 
ed by  Schultz,  tbe  yard  foreman,  to  stand  on 
tbe  stirrup  step  on  the  west  side  of  the 
derrick  car  while  the  same  was  moving  and 
to  fix  his  attention  on  the  book  or  any  part 
of  the  apparatus  for  carrying  ashes?  An- 
swer: Yes.  (5)  If  you  answer  question  2, 
'Tes,'  then  answer:  Did  the  defendant  fall  to 
exercise  ordinary  care  by  so  placing  said 
gondola  car  on  track  six  at  the  place  where 
It  was  standing  at  the  time  of  tbe  accident? 
Answer:  Yes.  (6)  If  you  answer  question  5 
'Yes,'  then  answer:  Was  such  failure  to 
exercise  such  care  a  proximate  cause  of  the 
injury  to  Raether?  Answer:  Yes.  (7)  Was 
the  foreman,  Schultz,  Incompetent  to  per- 
form his  duties  prior  to  the  accident  because 
of  habitual  intoxication?  Answer:  Yes.  (8) 
If  you  answer  question  7,  'Yes,'  then  answer: 
Did  the  defendant  know,  before  tbe  accident 
that  Schultz  was  Incompetent  to  perform  the 
duties  with  which  he  was  charged?  Answer: 
Yes.  (9)  If  you  answer  question  7,  'Yes,'  and 
question  8,  'No,'  then  answer :  Ought  the  de- 
fendant In  the  exercise  of  ordinary  care  to 
have  known  before  the  accident  that  Schultz 
was  Incompetent  to  perform  the  duties  with 
which  he  was  charged?  Answer:  (No 
answer.)  (10)  If  you  answer  question  7, 
'Yes,'  then  answer:  Was  such  Incompetency 
tbe  proximate  cause  of  the  Injury  to  the 
plaintiff?  Answer:  Yes.  (11)  Ought  Raether 
in  the  exercise  of  ordinary  care  to  have  rea- 
sonably apprehended  that  wbile  riding  on  tbe 
step  of  the  derrick  car  when  passing  the  gon- 
dola that  he  was  liable  to  come  In  contact 
with  said  gondola?  Answer:  No.  (12)  Was 
the  danger  to  a  person  riding  on  the  stirrup 
step  of  the  derrick  car,  of  being  struck  by 
the  gondola  car,  under  the  circumstances 
surrounding  the  accident,  open  and  obvious 
to  a  person  of  full  age^  ordinarily  IntelU- 
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nary  careT  Answer:  No.  (18)  Did  any 
want  'Of  ordinary  care  on  the  part  of  the  de- 
ceased, Raether,  proximately  contrlbnte  to 
produce  the  Injury?  Answer:  No.  (14) 
What  sum  of  money  wlH  reasonably  comp«i- 
sate  the  plalntlft  for  her  pecuniary  loss  sus- 
tained by  the  death  of  her  husband,  Edward 
L.  Raether?    Answer:  $3,971.50. 

This  latter  verdict  differed  In  several  im- 
portant respects  from  the  first  verdict  The 
plalntlfl  moved  for  Judgment  on  the  ver- 
dict. The  defendant  moved  for  Judgment 
non  obstante ;  and  In  case  of  denial  of  that 
motion  then  to  reverse  the  answer  to  the 
third,  fourth,  seventh,  eighth,  tenth,  eleventh, 
twelfth,  and  thirteenth  questions,  and  to 
strike  out  the  answer  to  the  sixth  question, 
and  for  Judgment  on  the  amended  verdict; 
and  In  case  of  denial  of  that  motion  to  set 
aside  the  whole  verdict  and  grant  a  new 
trial.  The  court  denied  the  plalotifrs  mo- 
tion for  judgement,  granted  the  defendant's 
motion  to  change  the  answers  to  questions 
4,  7,  8,  and  10  from  "Yes"  to  "No,"  but  re- 
fused to  change  the  answers  to  any  other 
questions,  denied  the  defendant's  motions 
for  Judgment,  and  granted  a  new  trial  upon 
payment  of  $25  attorney's  fees  and  the  taxed 
disbursements  of  the  trlaL  The  circuit 
Judge  filed  an  opinion  when  he  decided  this 
motion.  In  which  he  said,  among  other 
things:  "Having  the  confessed  testimony  of 
Schultz  that  he  perjured  himself  before  the 
coroner,  and  the  numerous  material  contra- 
dictions In  his  evidence,  and  being  of  the 
opinion  that  his  testimony  necessarily  exer- 
cised great  Influence  over  the  Jury  in  caus- 
ing them  to  arrive  at  the  verdict  that  they 
did,  and  recognizing  the  fact  that  the  Juries 
have  not  coincided  in  their  answers  to  the 
questions  of  the  special  verdict,  and  being  of 
opinion  that  a  verdict  based  upon  or  influ- 
enced by  the  testimony  of  Schultz,  a  con- 
fessed perjurer  ought  not  to  stand,  it  is  the 
decision  of  the  court  that  the  motion  of  the 
defendant  for  a  new  trial  Is  granted,  upon 
the  payment  of  $26  attorney's  fees,  and  the 
taxed  disbursements  of  the  trial." 

The  plaintlfT  seasonably  appealed  from  the 
whole  of  this  order;  the  defendant  appealed 
from  those  parts  of  said  order  which  refused 
to  change  the  answers  and  refused  to  direct 
Judgment  for  the  defendant  Before  expira- 
tion of  the  time  for  appealing  from  this 
order,  the  defendant  also  moved  to  modi^ 
the  same  nunc  pro  tunc,  so  that  it  should  re- 
verse the  answers  to  the  eleventh,  twelfth, 
and  thirteenth  questions,  and  should  grant 
Judgment  for  the  defendant  dismissing  the 
complaint  Several  months  later,  and  after 
the  time  for  appealing  from  the  first  order 
had  expired,  an  order  was  made  denying  the 
second  motion  and  directing  that  the  order 
for    a    new    trial    stand.      From    this    last- 


fendant's  appeals. 

Doe  &  Ballhom,  of  ^Olwaukee,  tor  appel- 
lant Charles  Friend  and  Bubin  A  Zab^ 
all  of  Mlllwaukee  (Horace  B.  Walmsley,  «f 
IfHwaukee^  of  counsel),  for  respondent. 

WINSLOW,  C.  J.  (after  stating  tAe  fhcts 
as  abov^.    In  this  case  it  Is  held: 

[1]  First  That  part  of  the  order  granting 
a  new  trial  which  refuses  to  change  the  an- 
swers to  the  questions  of  the  special  verdict 
and  denies  defendant's  motion  for  Judgment 
Is  not  appealable,  standing  by  itself.  The 
statute  (section  3()69)  only  authorizes  an  ap- 
peal from  an  order  granting  a  new  trial, 
and  unless  that  part  of  the  order  be  appealed 
from  the  statute  gives  this  court  no  right  to 
review  the  remaining  part  of  the  order. 

[2]  Second.  The  statute  does  not  authorize 
an  appeal  from  an  order  refusing  to  modify 
a  previous  order  refusing  a  new  trlaL  Such 
a  motion  is  not  a  special  proceeding  in  any 
sense. 

[S]  Third.  It  being  evident  that  the  trial 
court  granted  the  new  trial  In  the  exercise  of 
his  discretion,  because  he  was  not  satisfied 
with  the  verdict  and  it  being  also  evident 
that  there  was  no  abuse  of  discretion,  the  or- 
der granting  a  new  trial  must  be  affirmed. 

The  defendant's  appeals  are  dismissed,  and 
upon  the  plaintiff's  appeal  the  order  granting 
a  new  trial  is  affirmed. 

SIEBSCKBB,  J.,  took  no  part 


MANTUKY  V.  MANGER  et  aL 
(Spnreme  Court  of  Wisconsin.    Nov.  18,  1913.) 

WOBK    ANn    LA.B0B    (J    15*)— SulTlCtENCT    OF 

EVIDKNOX. 

In  an  action  for  the  reasonable  worth  of 
work  i>erformed  and  materials  furnished,  plain- 
btf  is  entitled  to  Judgment  though  the  work  was 
not  first-class;  but  the  defects  were  due  in  part 
to  conditions  over  which  idaintiff  had  no  contioL 
[Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  S  36;  Dec.  Dig.  {  15.*] 

Appeal  from  Olrcolt  Court,  Hllwaokee 
County;  I*  W.  Halsey,  Judge. 

Action  by  Paul  F.  Manthey  against  Arthur 
Manger  and  another.  Judgment  tor  plain- 
tiff, and  defendants  appeaL    Affirmed. 

This  action  was  brought  to  recover  for 
services  performed  and  material  furnished  in 
decorating  the  premises  belonging  to  the 
defendanta  The  plaintiff  alleged  a  s^ieelal 
contract  to  do  the  Job  for  $310,  and  also  al- 
leged that  he  performed  extra  work  and 
furnished  material  not  included  in  the  first 
contract  which  are '  reasonably  worth  ^345, 
amounting  In  all  to  $655,  for  which  be  de- 
manded Judgment  and  a  lien. 

The  answer  denied  the  oootract  set  up  In 
the  complaint  and  set  up  a  different  oontract 
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The  case  was  referred^  and  the  plaintiff  per- 
mitted to  amend  his  complaint  by  striking 
out  the  allegation  that  the  work  was  to  be 
done  for  $310,  and  substituting  in  lien  there- 
of that  the  work  was  performed  and  mate- 
rials furnished  at  the  special  instance  and  re- 
-guest  of  the  defkndaota,  and  that  the  defend- 
ants agreed  to  p&y  the  plaintifl  what  the 
same  were  reasonably  worth. 

The  referee  found  all  the  facts  in  favor  of 
the  plaintiff,  and  foimd,  among  other  things, 
that,  had  the  work  been  done  in  a  flrst-class 
manner,  the  reasonable  value  would  have  been 
$550,  but  that  as  actually  performed,  if  the 
nails  in  the  cove  had  been  properly  protected, 
is  of  the  value  of  $450,  to  which  the  plain- 
tiff Is  entitled  Id  addition  to  the  extra  work 
«8  hereinafter  mentioned;  that  after  the 
work  was  completed  changes  were  made  and 
extra  work  performed  at  the  request  of  the 
defendants  which  was  reasonably  worth  $75 ; 
that  the  reasonable  cost  of  boring  out  naU 
boles  in  the  cove  in  reception  room,  parlor, 
and  upper  stairway,  and  puttying  up  the 
same,  and  properly  redecorating  the  cove 
(hereinbefore  referred  to)  is  of  the  reasonable 
value  of  $25,  and  that  the  defendants  are  en- 
titled to  have  an  allowance  for  this  work 
In  such  sum ;  that  there  became  due  and  ow- 
ing to  the  plaintiff  for  the  work  and  labor  so 
performed  $525,  less  a  set-off  of  $25  due  to 
defendants  as  above  found,  leaving  a  net  sum 
of  $500,  with  interest  from  the  5tb  day  of 
October,  1910,  no  part  of  which  has  been 
paid;  and  that  there  still  remains  unpaid 
$500,  with  Interest  as  aforesaid.  .  Further 
findings  are  made  respecting  plaintiff's  right 
to  lien  and  the  following  conclusions  of  law: 

"(1)  That  the  plaintiff  is  entitled  to  have 
his  complaint  amended  by  striking  out  the  al- 
legation therein  that  part  of  the  work  and 
labor  performed  and  materials  furnished 
were  i)erformed  and  furnished  under  a  con- 
tract to  do  the  same  for  the  sum  of  $310,  and 
by  alleging  that  such  work  performed  and 
materials  famished  were  performed  and 
furnished  at  the  special  Instance  and  request 
of  the  defendants,  and  that  the  defendants 
agreed  to  pay  the  plaintiff  therefor  what  the 
same  was  reasonably  worth. 

"(2)  I  find  that  the  plaintiff  is  entitled  to 
Judgment  for  the  sum  of  $525,  less  a  set-off  of 
$25  in  favor  of  the  defendants,  or  for  the 
net  sum  of  $500,  with  Interest  thereon  from 
the  5th  day  of  October,  1910,  for  such  work 
and  labor  performed  and  materials  furnished. 

"(3)  That  the  plaintiff  is  entitled  to  have 
the  same  adjudged  a  lien  upon  said  premises 
described  in  the  complaint,  and  that  the  In- 
terest of  the  defendants  Arthur  Manger  and 
Clara  Mhnger,  owning  such  premises  at  the 
time  of  the  conunencement  of  the  work  and 
the  famishing  of  the  materials  for  which  the 
lien  is  claimed,  or  whldi  they,  or  any  per- 
son claiming  under  them,  have  slnoe  acquired, 
be  sold  to  satisfy  the  amount  of  the  lien  so 
ascertained  and  adjudged. 

"(4)  And  let  the  usual  Judgment  be  entered 


therefor,  with  costs  and  dtsbonementa,  as 
demanded  In  the  complaint." 

Due  exceptions  were  filed  to  the  report  of 
the  referee,  and  motion  made  by  defendants 
to  alter  and  amend  said  report;  also  a  motion 
was  made  by  plaintiff  to  confirm,  and  the 
court  confirmed  the  report  of  the  referee,  and 
Judgment  was  entered  accordingly  in  favor  of 
the  plaintiff,  from  which  this  appeal  was 
taken. 

John  J.  Mkber,  of  Milwaukee,  for  appel- 
lants. Charles  F.  Puis,  Jr.,  of  Blllwaakee, 
for  respondent. 

KBRWIN,  J.  (after  stating  the  facts  as 
above).  The  referee  made  very  full  and  ex- 
haustive findings,  and  found  all  the  facts  in 
favor  of  the  plaintiff.  The  court  below  con- 
firmed the  report  of  the  referee,  and.  If  the 
findings  are  supported  by  the  evidence,  the 
Judgment  below  must  be  affirmed. 

After  the  complaint  bad  been  amended,  the 
action  stood  to  recover  for  materials  fnr^ 
nished  and  services  performed  what  the 
same  were  reasonably  worth,  and  to  foreclose 
a  lien  on  the  premises.  The  referee  found 
the  work  and  labor  done  and  materials  fur- 
nished reasonably  worth  $450,  less  a  set-off 
of  $25,  and  also  found  other  work  for  chang- 
es in  addition  to  the  $450  Job  in  the  sum  of 
$75,  making  in  all  $500  as  the  reasonable 
value  of  the  work  done  and  materials  fur- 
nished. 

The  contention  of  the  appellants  is  that 
they  were  entitied  to  first-class  work,  and 
that  the  Job  was  not  first-class.  The  referee 
found  that  the  Job  was  not  first-class,  but 
found  its  reasonable  value,  and  the  com- 
plaint as  amended  was  for  recovery  of  the 
reasonable  value.  The  findings  and  the  evi- 
dence show  that  the  defects  in  the  work  were 
not  wholly  the  fault  of  respondent  The 
referee  found  that  the  defects  in  the  work 
were  due  partially  to  the  fact  that  the  walls 
and  ceilli^s  are  not  is  a  perfect  plane,  par- 
ticularly the  walls  of  the  hallway  upstairs 
are  uneven,  and  other  parts  of  the  walls  and 
ceiling  are  uneven.  The  referee  found  de- 
fects were  trifling,  and  would  pass  unnoticed 
to  the  casual  observer,  and  that  no  part  of 
the  work  Is  worthless.  The  findings  which  go 
into  detail  in  describing  the  work  and  its 
character  show  that  the  Job  is  a  fairly  good 
Job,  and  worth  the  amount  awarded  to  plain- 
tiff. There  is  evidence  that  the  Job  could  be 
put  in  a  first-class  condition  for  about  $125. 
One  witness  testified  that  the  difference  be- 
tween the  value  of  the  entire  Job  if  completed 
in  a  first-class  workmanlike  manner  and  its 
value  as  completed  by  respondent  is  $125. 
Another  witness  testified  that  the  defects 
were  not  dae  to  the  work  of  respondent,  bat 
that  they  were  due  to  the  condition  of  the 
plaster. 

Appellant  relies  upon  Manthey  v.  Stock, 
133  Wis.  107,  118  N.  W.  443.  We  think  the 
facts  in  the  instant  case  distlngalsh  It  £rom 
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the  Manthey  Case.  The  defects  in  the  work 
In  the  Instant  case  were  due  in  part  at  least 
to  conditions  over  which  respondent  had  no 
control.  The  work  is  shown  by  the  evidence 
to  be  of  the  value  found,  and  can,  by  the  ex- 
penditure of  about  $125,  be  put  In  good  condi- 
tion. We  think  the  findings  are  supported  by 
the  evidence,  and  support  the  Judgment 
The  Judgment  is  affirmed. 

SIEBECKER,  J.,  took  no  part 


flOEFER  et  aL  v.  CITY  OF  MIIiWAUKEE 

et  aL 
(Supreme  Court  of  Wisconsin.    Nov.  18,  1913.) 

1.  Appeal  and  Ebbob  (|  16*)— Ai'fbai,  nox 
Ohdebs— Joint  Appeal. 

Under  St  1811,  |  3049,  providing  that  an 
Appeal  may  embrace  two  or  more  appealable 
orders  provided  the  time  for  appealing  there- 
from or  from  either  of  them  has  not  expired, 
if  an  appeal  from  several  orders  is  effectual  as 
to  any  one  of  them,  the  fact  that  it  is  ineffectu- 
al as  to  one  or  more  does  not  avoid  the  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  59,  60;   Dec  Dig.  i  16. •] 

2.  Appbai.  and  Ebbob  ({,  351*)— Appeal  fbom 
Obdebs— Notice  of  Entbt- Sebvicb. 

St  1911,  f  3042,  provides  that  the  time 
within  which  an  appeal  may  be  taken  directly 
from  an  order  is  limited  to  30  days  from  the 
date  of  service  by  either  party  on  the  other  of 
a  copy  of  the  order  with  a  written  notice  of 
the  entry  thereof.  Held  that,  while  the  section 
strictly  construed  requires  that  a  copy  of  the 
order  should  be  served  with  the  notice  of  en- 
try, the  requirement  is  satisfied  by  service  of 
the  copy  of  the  order  at  one  time  and  the  no- 
tice of  entry  at  another. 

[Ed.  Note. — For  other,  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1915-1919;    Dec  Dig.  { 

3.  Appeal  and  Ebbob  (|  351*)— Appeal  raov 
Obdebs— Time— DisiiiBSAL. 

Where  defendants  attempted  to  appeal 
from  several  orders,  but  the  copy  of  one  of 
them  and  notice  of  entry  was  served  more  than 
30  days  prior  to  the  appeal,  that  portion  of 
the  appeal  was  ineffective,  and  defendants  were 
entitled  to  no  review  of  that  order  which  was 
equivalent  to  a  dismissal  as  to  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  1915-1919;    Dec  Dig.  | 

4.  Appeal  and  Ebbob  (§  356*)  —  Obdebs  — 
Conclcsivenebs— Subject-Matteb. 

Where,  in  a  suit  against  a  dty  to  invali- 
date certain  assessments,  plaintiffs  obtained  an 
order  continuing  an  injunction  pendente  lite 
which  relieved  them  from  paying  the  assess- 
ments as  a  condition  precedent  to  the  mainte- 
nance of  the  action,  and  no  appeal  was  taken 
in  time  from  that  order,  it  concluded  the  sub- 
ject-matter of  a  subsequent  order  denying  de- 
fendant's motion  to  dismiss  the  cause  on  the 
ground  that  plaintiffs  had  not  paid  the  assess- 
ments, and  precluded  a  review  of  such  later 
order  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1926,  1927;  Dec  Dig.  i 
356.*] 

5.  Municipal  Cobpobations  (J  513*>— Spe- 
cial Assessments  —  Validitt  —  Action  to 
Vacate— Complaint. 

Under  I^aws  1903,  c  241,  authorizing  spe- 
cial assessments  against  abutting  property  for 


resurfadng  streets  which  had  been  previously 
improved  whenever  a  petition  is  presented  to 
the  council  by  residents  owning  two-thirds  ma- 
jority of  all  the  lots  fronting  on  the  proposed 
Improvement  a  complaint  to  set  aside  such  an 
assessment  failing  to  negative  the  fact  that 
such  petition  had  been  presented  did  not  suffi- 
ciently charge  that  the  assessment  was  illegal 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig,  K  1188-1193,  11S»- 
1206;  Dec  Dig.  |  513.«] 

6.  Municipal  Cobpobations  (f  414*)— Stbeet 

IMPBOTEMENT    —    RESUBTACINO     —     ASSSSB- 
ICENT    OP    ABUTTINa    PBOPKBTT— STATUTES- 

**Pavkment  '* 

Laws  1911,  c.  185  (St  1911,  |  959—35), 
provides  that  no  property  fronting  on  any 
street  in  any  dty  of  the  first  second,  or  third 
class  shall  be  exempt  from  any  assessment  for 
the  paving  of  the  street  with  a  permanent 
pavement  having  a  concrete  foundation,  or  the 
curbing  or  resurfadng  of  "such  street  or  ave- 
nue" nntil  such  property  shall  have  paid  in  the 
aggregate  in  assessments  for  street  pavements 
$3  per  square  yard.  Held,  that  the  word  "pave- 
ment" includes  all  things  necessary  to  make 
a  level  surface  for  horses  and  foot  passengers 
of  any  convenient  material  and  all  necessary 
excavation  or  filling,  as  well  as  laying  the  pav- 
ing stones  or  other  snrface  material,  and  that 
the  words  "curbing  or  resurfacing  of  sneb 
street  or  avenue"  were  not  limited  to  streets 
or  avenues  with  a  permanent  pavement  having 
a  concrete  foundation;  the  exemption  being 
taken  away  from  abutting  property  in  three 
cases:  First,  where  paving  with  a  permanent 
pavement  on  a  concrete  foundation;  secondly, 
curbing;    and,   thirdly,   resurfadng. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1008,  1017;  Dec 
Dig.  I  414.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5239,  5240;   vol.  8,  p.  7749.) 

7.  Municipal     Cobporations      (I     269*)  — 
Stbkets— Paving. 

The  dty's  power  to  pave  a  street  indndes 
the  right  to  construct  curbs,  sidewalks,  gut- 
ters, trimmings,  and  grading. 

[Ed.  Note. — For  other  cases,  see  Munldpal 
Corporations,  Cent  Dig.  S|  718-724,  733;  Dec 
Dig.  §  269.*] 

Appeal  from  Circuit  Court,  MUwaukee 
County;   J.  C.  Ludwig,  Judge. 

Action  by  Richard  W.  Hoefer  and  others 
against  the  City  of  Milwaukee  and  others. 
From  several  orders  in  favor  of  plalntUfs, 
defendants  appeaL  Appeal  dismissed  In 
part,  affirmed  in  part,  and  reversed  in  part 
and  remanded. 

Daniel  W.  Hoan,  City  Atty.,  and  Clifton 
Williams,  Sp.  Asst  City  Atty.,  both  of  Mil- 
waukee, for  appellants.  Rowan,  Kalaher  It 
Stoecker,  of  Milwaukee,  for  respondents. 

TIMLIN,  J.  This  appeal  covers  three  or- 
ders made  in  the  above-entitled  cause.  One 
of  these  orders  was  made  on  February  18, 
1913,  and  It  granted  or  continued  an  injunc- 
tion pendente  lite  and  also  reUeved  plaintiffs 
from  paying  the  assessment  In  question  as  a 
condition  precedent  to  maintaining  the  action. 
Service  of  a  copy  of  this  order  upon  defend- 
ants was  begun  February  18,  and  completed 
February  19,  1913.  A  notice  of  entry  of  the 
order  was  separately  served  on  defendants 
March  11,  1913.    The  second  order  appealed 
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^as  made  on  April  6,  1913,  and  overruled  de- 
fendant's demurrer  to  the  complaint  The 
appeal  was  taken  on  April  14tb  of  the  same 
year. 

[1]  Under  such  drcnmstances  the  appeal 
cannot  be  wholly  dismissed  because  by  sec- 
tion 3049,  Stats.,  an  appeal  may  embrace  two 
or  more  appealable  orders  and  if  it  is  In- 
efCectnal  as  to  any  order  Included  in  the 
appeal  that  does  not  avoid  the  appeal. 

[2]  Strictly  the  copy  of  the  order  should 
be  served  with  a  notice  of  entry  thereof. 
Section  3042,  Stats.  But  we  think  the  stat- 
ute la  satisfied  by  service  of  the  copy  at  one 
time  and  the  notice  of  entry  thereof  later, 
as  was  done  is  this  case. 

[3]  A  copy  of  the  flrat-mentioned  order  and 
notice  of  entry  thereof  havinjr  been  in  this 
manner  served  more  than  30  days  prior  to 
the  appeal  from  such  order,  that  portion  of 
the  appeal  is  Ineftectlve,  and  the  appellants 
are  entitled  to  no  review  of  that  order  in 
this  court.  This  is  equivalent  to  a  dismissal 
of  the  appeal  as  to  that  order. 

[4]  With  reference  to  the  second  order  it 
mast  be  affirmed  on  this  appeal  because  the 
order  first  mentioned  is  in  force  and  unre- 
versed and  concludes  the  subject-matter  of 
the  second  order  so  that  the  second  order 
was  properly  made.  This  brings  us  to  the 
merits  of  the  order  overruling  the  demurrer. 
The  complaint  describes  the  parties  and  the 
premises  and  avers  that  the  street  in  ques- 
tion was  In  good  condition  and  repair,  "prior 
to  and  at  the  time  of  resurfacing  thereof 
and  work  thereon  and  pretended  assessment 
therefor."  It  is  averred  that  the  street  had 
been  prior  to  this  last  assessment  graded 
and  graveled  and  the  gutters  paved  and  the 
sidewalks  laid  and  curbing  done  all  to  the 
established  grade.  This  was  paid  for  by 
special  assessment  on  the  abutting  property. 
The  charter  provisions  requiring  improve- 
ments subsequent  to  the  first  to  be  paid  out 
of  the  dty  or  ward  funds  are  referred  to, 
and  then:  "On  the  26th  day  of  February, 
1912,  the  department  of  public  works  sent 
to  the  common  council  of  said  dty  a  recom- 
mendation for  doing  the  following  work  on 
said  street:  'Resurfacing  the  roadway  with 
macadam,  curbing  the  sidewalk  with  stone 
(old  curb,  if  possible,  to  be  reset)  and  doing 
all  the  necessary  grading  pertaining  to  the 
above  work' — accompanied  by  a  resolution  to 
that  end,  which  resolution  was  referred  by 
said  common  council  to  the  committee  on 
streets  and  alleys  thereof,  and  thereafter 
such  proceedings  were  taken  by  said  common 
council,  mayor  and  department  of  public 
works  that  a  pretended  assessment  of  bene- 
fits and  damages  was  made  and  assessed 
against  said  premises  on  account  of  said  re- 
surfacing and  work."     The  letting  of  the 


"until  the  partial  completion  of  said  re- 
surfacing and  work,"  the  acceptance  of  the 
work,  and  the  Issue  of  assessment  certificates 
to  the  contractor  are  averred.  The  portion 
of  the  specifications  quoted  and  that  aver- 
red, in  substance,  are  as  follows :  "Said  con- 
tract and  specifications  provided  that  'the 
grading  will  consist  of  the  plowlng-up,  scari- 
fying or  othervirise  loosening  the  present  sur- 
face of  the  street  to  the  depth  of  about  four 
inches,'  as  expressed  therein,  and  provided 
for  the  rolling  thereof  and  for  the  resurfac- 
ing with  a  two-inch  layer  of  crushed  stone 
and  bituminous  road  binder  when  thoroughly 
rolled,  constituting  said  resurfacing."  It  is 
also  averred  that  the  assessment  is  void  and 
wrong  and  fraudulent  and  unconstitutional; 
but  the  complaint  does  not  tell  us  why,  er- 
.cept  as  above  stated.  This  pleading  there- 
fore presents  the  broad  proposition  that, 
where  a  street  has  been  once  made  and  grad- 
ed to  the  established  grade  line  and  the  cost 
assessed  on  the  abutting  property,  no  fur- 
ther special  assessment  can  be  made  on  the 
abutting  property  for  benefits  arising  from 
such  resurfacing  as  is  therein   described. 

[(]  Chapter  241,  Laws  of  1903,  applicable 
to  tiie  city  of  Milwaukee,  does  authorize 
such  special  assessment  whenever  a  petition 
is  presented  to  the  common  council  by  resi- 
dents of  the  dty  "owning  a  two-thirds  ma- 
jority of  the  feet  in  front  of  all  the  lots 
fronting  upon  such  proposed  improvements." 
There  is  nothing  In  tills  complaint  to  nega- 
tive the  fact  that  such  petition  was  present- 
ed In  the  instant  case;  hence  the  complaint 
fails  to  show  affirmatively  as  It  should  that 
the  spedal  assessment  complained  of  Is  il- 
legal. 

[6j  Further,  chapter  185,  Laws  of  1911, 
otherwise  section  959 — 35,  Wis.  Stats.,  pro- 
vides as  follows:  "No  property  fronting  on 
any  street  or  avenue  in  any  dty  of  the  first, 
second,  or  third  class  shall  be  exempt  from 
any  assessment  of  benefits  on  account  of  the 
paving  •  •  ♦  of  said  street  or  avenue 
with  a  permanent  pavement,  having  a  con- 
crete foundation  or  the  curbing  or  resurfac- 
ing of  such  street  or  avenue,  until  such  prop- 
erty •  •  •  shall  have  paid,  etc."  If  the 
words  "such  street  or  avenue,"  found  in  the 
provision  relative  to  curbing  or  resurfacing, 
relate  to  the  prior  words  "said  Street,"  and 
through  these  words  back  to  the  words  "any 
street  or  avenue  in  said  dty,"  then  the  pow- 
er Is  given  to  curb  or  resurface  any  street 
and  make  a  spedal  assessment  therefor  ex- 
cept where  the  property  has  already  paid  a 
stated  amount  in  special  assessments.  On 
the  other  hand,  if  the  words  "such  street" 
refer  solely  to  streets  "having  a  concrete 
foundation,"  only  the  latter  may  be  curbed 
or  resurfaced  under  the  statute  last  men- 
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tloned.  The  provlsioii  rebtflve  to  curbing  or 
resttrfadng  vas  Inserted  In  thla  statute  by 
amendment  Chapter  185,  Laws  of  1911.  If 
tbe  word  "or"  preceding  tbe  word  "cnrbing" 
and  the  "or"  preceding  the  word  "resurfac- 
ing" are  used  in  tbe  distributive  or  dlsjunc- 
tive  sense,  we  have  a  provision  that  the  ex- 
emption shall  not  apply:  First,  to  making 
a  permanent  pavement  on  a  concrete  founda- 
tion ;  nor,  second,  to  the  curbing  of  a  street ; 
nor,  third,  to  the  resurfacing  of  a  street  If 
paving  includes  curbing  and  resurfacing,  then 
tbe  amendment  of  1011  was  unnecessary  and 
'  futile,  and  the  words  "or  curbing  or  resur- 
facing" add  nothing  to  the  statute  as  it 
existed  before  the  amendment 

In  Loewenbach  v.  Milwaukee,  139  Wi&  49, 
119  N.  W.  888,  it  was  held  that  the  word 
"paving"  in  section  6  of  chapter  7  of  the 
Milwaukee  Charter  included  repavlng.  Wls- 
tar  V.  Philadelphia,  80  Fa.  505,  511,  21  Am. 
Pep.  112,  is  cited  In  support  of  that  construc- 
tion. That  case  also  holds  that  authority 
to  pave  includes  curbing  which  Is  a  neces- 
sary part  of  paving  a  street  Pavement  In- 
cludes flagging  as  well  as  other  improve- 
ments making  a  smooth  surface  for  streets 
and  sidewalks.  In  re  Burmeister,  76  N.  T. 
174,  181.  Also,  tbe  construction  of  gutters. 
Warren  ▼.  Henly,  31  Iowa,  31,  36;  In  re 
Grube,  20  Hun  (N.  T.)  303,  304.  The  word 
includes  all  things  necessary  to  make  a  level 
and  convenient  surface  for  horses,  carriages, 
and  foot  passengers  of  any  convenient  com- 
mon or  practical  material  and  all  necessary 
excavation  or  filling  to  prepare  the  surface 
and  removal  of  obstacles  as  well  as  laying 
the  paving  stones  or  other  surface  mato^al. 
Buell  V.  Ball,  20  Iowa,  282,  290. 

[7]  The  power  to  pave  the  dty  streets  con- 
ferred upon  the  common  council  by  charter 
Includes  curbs,  sidewalks,  gutters,  trimmings, 
and  grading.  Jacquemln  v.  Flnnegan,  39 
Misc.  Hep.  628,  80  N.  Y.  Supp.  207,  209,  citing 
Elliott,  Roads  &  Streets,  see  (2d  Ed.)  {  461; 
(3d  Ed.)  I  552;  2  Dillon,  Mun.  Corp.  (4th  Ed.) 
f  780,  note  1;  and  see  (5th  Ed.)  ToL  4,  i 
1447. 

Prior  to  the  amendment  of  1911  the  statute 
declared  that  property  there  described  should 
not  be  exempt  from  any  assessment  of  bene- 
fits on  account  of  the  paving  of  the  street 
in  front  with  a  permanent  pavement  having 
a  concrete  foundation  until,  etc  This  would 
include  cnrbing  and  resurfacing,  as  part  of 
the  pavement,  provided  it  was  all  done  on  a 
concrete  foundation  and  was  a  permanent 
pavement  The  respondent  here  attempts  to 
give  the  statute  this  same  construction  after 
the  amendment  of  1911.  Rules  of  construc- 
tion require  ns  to  give  some  force  and  effect 
to  tlie  amendment,  and,  although  the  words 
"curbing  or  resurfacing  of  such  street  or 
avenue"  might  otherwise  be  taken  to  refer 
to  a  street  or  avenue  Iiavlng  a  concrete  foun- 
dation, yet  the  statute  will  also  bear  a  con- 


struction which  win  give  tbe  amendment  of 
1911  some  significance  and  some  effect  TIi« 
amendment  of  1911  also  added  the  fallowing: 
"In  cities  of  the  first  and  second  class  ex- 
emption shall  extend  only  to  and  Include  one- 
half  of  the  cost  of  such  pavonent,  carbtng, 
or  resurfacing  in  excess  of  $3  per  square 
yard  and  only  one-half  the  cost  of  any  sob- 
sequent  pavement,  r^Mivement,  or  resnrftc- 
Ing  of  such  street  or  avenue."  This  Indi- 
cates that  the  pavement,  curbing,  and  resur- 
facing are  separately  provided  for,  and  a 
recognition  that  after  a  pavement  or  curb- 
ing or  resurfacing  there  may  be  eitiier  a  sab- 
sequent  pavement,  a  repavement,  or  a  re- 
surfacing, part  of  the  cost  of  which  may  be 
assessed  on  abutting  property  although  the 
street  in  question  had  theretofore  been  con- 
structed to  the  grade  establislied  by  the  com- 
mon council.  Here  tbe  words  "cost  of  an; 
subsequent  pavement,  repavement  or  resur- 
facing of  such  street  or  avenue"  evidently 
mean  any  street  or  avenue  in  any  dty  of  the 
first  or  second  class  and  are  not  limited  to 
streets  or  avenues  with  a  permanent  pavemoit 
having  a  concrete  foundation.  The  statute 
therefore  must  be  held  to  mean  that  the  ex- 
emption is  taken  away  from  abutting  proper- 
ty to  the  extent  stated,  in  three  cases:  First, 
paving  with  a  permanent  pavement  on  a 
concrete  foundation;  second,  corbliig;  and, 
third,  resurfacing.  "Such  street  or  avenue" 
therefore  means  the  same  as  the  prior  expre>- 
sion,  "said  street  or  avenue,"  and  refers  to  a 
street  or  avenue  in  any  dty  of  tbe  class  men- 
tioned. Tested  by  this  statute  so  construeo, 
the  complaint  also  falls  to  state  a  cause  of 
action.  Hence  as  to  the  first-mentioned  or- 
der the  appeal  should  be  dismissed ;  the  sec- 
ond order  should  be  affirmed;  and  the  third 
order  reversed  and  the  cause  remanded  for 
further  proceedings  according  to  law.  The 
appellant  should  pay  the  cleric's  fees.  2vo 
other  costs  to  be  allowed. 
It  is  so  ordered. 

SIEBECEER,  J.,  took  no  part 


HORODER  T.  POX. 

(Supreme  Court  of  Wisconsin.    Nov.  18.  1913. 

Dissenting  Opinion  Nov.  21,  1913.) 

1.  Landlobd  and  Tenajkt  a  166*)— Case  or 
Pbemises— Covenants. 

A  lease  of  the  first  floor  and  {tart  of  the 
basement  of  a  three-story  building  contained  an 
agreement  by  the  lessee  to  take  all  necessary 
precautions  to  prevent  damages  to  any  of  tie 
water  pipes  upon  "said  premises,"  or  to  any  part 
of  the  demised  premises  by  frost,  or  otherwise 
and  to  pay  all  damages  done  to  the  premises  by 
reason  of  bursting  of  water  pipes,  and  to  let  tbe 
water  out  of  the  pipes  in  "said  premises"  when- 
ever it  should  be  necessary  to  do  so  to  prevent 
it  from  freezing  or  injuring  the  pipes  and  prop- 
erty. There  was  but  one  water  meter  and  one 
set  of  water  pipes  for  the  use  of  all  three  floon. 
and  the  turn-off  was  located  in  the  basement  so 
that,  if  the  water  had  been  turned  off  there,  the 
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tenants  on  the  otber  floon  woold  have  had  their 
supply  shut  off.  Held^  that  the  lessee  was  re- 
sponsible only  for  the  pipes  in  the  portion  of  the 
premises  leased  by  him,  "said  premises"  refer- 
ring to  the  leased  premises,  and  not  to  the  whole 
building,  and  hence  his  agreement  did  not  pre- 
vent him  recovering  from  the  lessor  for  injuries 
to  his  property  caused  by  the  pipes  on  the  sec- 
ond floor  freezing  and  bursting,  permitting  wa- 
ter to  escape  through  the  floor  upon  his  goods. 
TEd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  647-655,  657-^J60;  Dea 
Dig.  i  166.  •] 
2.  Landi^bd  and  Tenant  (i  166*)— iNJrntnn 

FBOM  DEFKCnVE  CONDITIONS— LIAB'IUTT  OF 
LiANDLOBD. 

The  owner  of  a  three-story  building  owed 
to  the  lessee  of  the  first  floor  the  duty  to  exercise 
ordinary  care  to  so  use  the  rest  of  the  building 
as  not  to  injure  the  lessee  in  the  enjoyment  of  his 
premises,  and,  knowing  that  the  second  floor  was 
vacant  and  unheated,  and  that  the  water  pipes 
supplying  the  third  story  with  water  were  un- 
covered and  unprotected  from  frost,  was  negli- 
gent in  allowing  them  to  remain  so  during  the 
'winter  time,  and  hence  was  liable  for  damages  to 
the  lessee's  goods  caused  by  the  bursting  of  such 
pipes  as  a  result  of  the  freezing  of  the  water. 

[Ed.  Note. — For  other  cases,  see  landlord  and 
Tenant,  Cent  Dig.  K  647-655,  657-660;  Dec. 
Dig.  i  l66.»] 

Timlin  and  Kerwin,  JJ.,  dissenting. 

Appeal  from  Circnlt  Conrt,  Milwaukee 
County ;  Oscar  M.  Fritz,  Judge. 

Action  by  Alpbons  J.  Moroder  against 
Abraham  Fox.  A  judgment  of  the  Civil 
Court  in  favor  of  plaintiff  was  reversed  by 
the  Circuit  Court,  and  plaintiff  appeals. 
Reversed  and  remanded,  witb  dlrectionB. 

Action  to  recover  damages  sustained  by 
reason  of  the  bursting  of  water  pipes  above 
plaintiff's  premises,  resulting  In  damage  to 
goods  contained  therein.  On  the  18th  day 
of  June,  1911,  the  plaintiff  leased  from  the 
defendant  for  a  period  of  two  years  from 
May  1,  1911,  the  first  floor  and  part  of  the 
basement  of  a  three-story  building  situated 
In  the  dty  of  Milwaukee.  The  printed  por- 
tion of  the  lease  contained  this  agreement  on 
the  part  of  the  lessee:  "To  take  and  use  all 
necessary  precautions  to  prevent  damages 
to  any  of  the  water  pipes  and  waterworks 
apon  said  premises,  or  to  any  part  of  said 
demised  premlseB,  by  frost  or  otherwise,  and 
to  pay  aU  damages  done  to  said  premises  by 
reason  of  bursting  of  water  pipes,  and  to 
turn  and  let  the  water  out  of  the  pipes  in 
said  premises  whenever  it  shall  be  necessary 
to  do  so  to  prevent  it  from  freezing  or  injur- 
ing said  pipes  and  property."  Plaintiff  oc- 
cupied the  first  floor  as  a  store  and  work- 
shop, and  directly  above  It  were  two  fiats, 
one  in  the  second  and  one  in  the  third  story, 
which,  at  the  time  the  lease  was  executed, 
were  occupied  by  other  tenants  of  the  de- 
fendant At  the  time  the  damages  were 
sustained  only  the  third  floor  of  said  build- 
ing was  occupied  as  a  flat  There  was  but 
one  water  meter  and  one  set  of  water  pipes 
for  the  use  of  the  first  floor  and  the  two 
flats  above,  and  the  turn-off  was  located  in 


the  basement,  so  that.  If  the  water  bad  been 
turned  off  there^  the  tenants  on  the  other 
floors  would  have  had  their  water  supply 
shut  off.  In  September  the  flat  on  the  second 
floor  was  vacated,  and  remained  so  until  the 
5th  day  of  January,  1912,  when,  owing  to 
severe  cold,  the  pipes  in  the  second  flat 
burst,  large  quantities  of  water  escaped 
through  the  floor  and  ceiling  of  the  premises 
occupied  by  the  plaintiff  and  directly  upon 
his  stock  of  goods,  a  greater  portion  of  which 
was  water-soaked  and  damaged.  At  the  time 
the  pipes  burst  there  was  no  heat  in  the 
second  floor,  and  the  pipes  were  not  protected 
from  frost  in  any  way. 

The  case  was  first  tried  in  the  dvil  court, 
and  the  judge  thereof  held  the  defendant 
liable,  and  assessed  plaintiff's  damages  in 
the  sum  of  $250,  and  entered  judgment  ac- 
cordingly. An  appeal  was  tak^i  to  the  cir- 
cuit court  which  resulted  In  a  reversal  of 
the  judgment,  on  the  ground  that  plaintiff, 
by  tile  provision  of  the  lease  quoted,  had 
agreed  to  become  responsible  for  any  dajuage 
done  by  the  freezing  or  bursting  of  the  water 
pipes  In  question.  From  a  judgment  entered 
accordingly,  the  plaintiff  appealed. 

Alexander  &  Burke,  of  Milwaukee,  for  ap- 
pellant. Houghton,  Neelen  &  Houghton,  of 
Milwaukee,-  for  respondent 

VINJE),  J.  (after  stating  the  facts  as 
above).  [1]  It  appears  that  plaintiff  rented 
the  first  story  and  part  of  the  basement  of  a 
three-story  building,  and  that  at  the  time  the 
lease  was  executed  the  second  and  third 
stories  were  used  as  flats.  His  lease  re- 
quired him  to  "take  and  use  all  necessary 
precautions  to  prevent  damages  to  any  of  the 
water  pipes  and  waterworks  upon  said  prem- 
ises, or  to  any  part  of  said  demised  prem- 
ises, by  frost  or  otherwise,  and  to  pay  all 
damages  done  to  said  premises  by  reason  of 
bursting  of  said  water  pipes,  and  to  turn 
and  let  the  water  out  of  the  pipes  in  said 
premises  whenever  It  shall  be  necessary  to 
do  so  to  prevent  it  from  freezing  or  injuring 
said  pipes  and  property."  Do  these  provi- 
sions of  the  lease  obligate  the  plaintiff  to  so 
care  for  the  water  pipes  that  they  shall  not 
burst  in  those  portions  of  the  building  not 
leased  or  used  by  him?  The  provisions  are 
in  the  printed  form  of  the  lease,  and  we 
think  it  quite  clear  that  they  were  Intended 
to  make  the  tenant  responsible  only  for  the 
pipes  in  the  portion  of  the  premises  leased 
by  him;  that  the  words  "said  premises" 
refer  to  the  premises  leased,  and  not  to  the 
whole  building  in  which  they  are  situated. 
In  the  instant  case  there  was  a  fiat  in  the 
second  story  and  one  in  the  third  story  oc- 
cupied by  other  tenants  of  the  landlord.  It 
could  not  have  been  the  intention  of  the 
parties  that  the  plaintiff  should  become  re- 
sponsible for  the  water  pipes  In  those  two 
flats,  to  which  he  bad  no  access,  and  over 
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which  both  the  plaintiff  and  defendant  had 
access.  Bat  plaintiff  could  not  shut  off  the 
water  for  the  second,  or  vacant,  flat  without 
at  the  same  time  shutting  It  off  for  the  third 
flat,  which  was  occupied.  The  only  way  to 
prevent  the  pipes  from  freezing  In  the  second 
flat  was  to  heat  it,  or  sufficiently  wrap  the 
pipes,  as  found  by  the  dvil  court  However, 
that  Is  immaterial,  since  under  the  terms  of 
the  lease,  as  we  construe  It,  be  was  charge- 
able with  the  condition  of  the  water  pipes 
only  in  the  premises  leased  by  blm. 

[2]  From  the  time  the  tenant  of  the  flat  on 
the  second  floor  vacated  the  same  In  Septem- 
ber up  to  and  Including  the  time  the  damage 
was  done,  the  defendant  was  in  possession  of 
it,  as  was  found  by  the  dvll  court,  and  as  the 
fact  was.  Being  In  possession  thereof,  irre- 
spective of  the  relation  of  landlord  and  ten- 
ant between  the  parties.  It  became  his  duty 
to  exercise  ordinary  care  to  so  use  the  same 
as  not  to  Injure  plaintiff  Is  the  enjoyment  of 
his  premises.  Knowing  that  the  premises 
were  vacant  and  nnheated,  and  that  the  wa- 
ter pipes  running  through  the  same  to  supply 
the  flat  on  the  third  story  with  -yrater  were 
uncovered  and  unprotected  from  frost,  it  was 
negligence  to  allow  them  so  to  remain  during 
the  winter  time.  For  such  negligence  he  be- 
came liable  to  plaintiff,  who  sustained  dam- 
age as  a  proximate  result  thereof.  The  case 
of  Priest  V.  Nldiols,  116  Mass.  401,  Is  very 
much  in  point.  The  facts  and  ruling  there- 
on are  thus  stated  by  the  court :  "The  plain- 
tiffs occupied  as  tenants  the  lower  floor  of  a 
building  belonging  to  the  defendants.  The 
defendants  occupied  the  floor  above.  There 
was  a  pipe  leading  through  the  plaintiffs' 
premises  which  conveyed  the  waste  water 
and  material  from  the  manufactory,  sinks, 
and  water-closet  of  the  defendants  to  the 
sewer  below.  This  pipe  was  alleged  to  be  In 
charge  of  the  defendants,  and  evidence  was 
offered  that  they  had  so  treated  it,  and  had, 
from  time  to  time,  upon  notice,  made  repairs 
upon  it  But  they  negligently  suffered  It  to 
be  out  of  repair,  whereby  the  water  damaged 
the  goods  of  the  plaintiffs.  It  was  a  question 
of  fact  for  the  Jury  whether  the  pipe  was  In 
charge  of  the  defendants,  and  was  out  of  re- 
pair through  their  negligence.  The  rule  that 
a  landlord  Is  not  bound  to  keep  the  premises 
of  his  tenant  in  repair,  and  therefore  cannot 
be  held  responsible  for  negligence,  If  out  of 
repair,  has  no  application  to  the  facts  pre- 
sented in  this  case."  It  was  held  that  plain- 
tiff was  entitled  to  recover.  In  Buckley  v. 
Cunningham,  103  Ala.  449,  16  South.  826,  49 
Am.  St.  Rep.  42,  the  contrary  was  held  under 
somewhat  similar  facts.  In  the  foUcTwing 
cases  recoveries  have  been  had  for  the  negli- 
gent escape  of  water  by  a  tenant  or  owner, 
causing  damage  to  another  tenant:  Warren 
V.  Kauffman,  2  Pbila.  (Pa.)  258;   Bosenfleld 


Bemhelmer,  17  BJlsc.  Rep.  592,  40  N.  T.  Snw. 
677 ;  Slmon-Reigel  Cigar  Co.  v.  Gordon-Bum- 
ham  Battery  Co.,  20  Misc.  Rep.  588.  46  N.  T. 
Supp.  416;  MlUer  v.  Benolt  29  App.  DIt. 
262,  61  N.  T.  Supp.  368,  affirmed  In  164  N.  T. 
590,  58  N.  B.  1090;  Pike  v.  Brlttan.  71 
CaL  159, 11  #ac  890,  60  Am.  Rep.  527 ;  Frd- 
denbnrg  &  Co.  v.  Jones,  63  Oa.  612.  See,  also, 
valuable  note  in  15  L.  R.  A.  (N.  S.)  545  et 
seq.,  where  most  of  these  and  other  cases  are 
collected.  For  additional  cases,  where  it  has 
been  held  that  the  landlord  is  liable  to  a  ten- 
ant for  the  negligent  nse  of  part  of  the  prem- 
ises retained  by  him,  see  Rallton  ▼.  Taylor. 
20  R.  I.  279,  38  Aa  980,  39  L.  B.  A.  246: 
Hysore  v.  Qulgley,  9  Houst  (DeL)  S48,  32 
AO.  960 ;  Defiance  Water  Co.  v.  Ollnger,  54 
Ohio  St  632,  44  N.  B.  238,  32  L.  R.  A.  736: 
Glickanf  v.  Maurer,  75  111.  280,  20  Am.  Rep. 
238;  Jackson  v.  Eddy,  12  Mo.  209;  Stapen- 
borst  V.  American  Manufacturing  Co.,  15  Abb. 
Prac.  N.  8.  (N.  T.)  355. 

Judgment  reversed,  and  cause  remanded. 
with  directions  to  affirm  the  Judgmoit  of  the 
civil  court 

8IEBECKER,  J.,  toolE  no  part 

TIMLIN,  J.  (dlssenttng).  The  dvll  court 
for  Milwaukee  county  held  the  lessor  liable  to 
the  lessee  for  damages  caused  to  the  goods 
of  the  latter  by  a  water  pipe  freezliig  and 
bursting  in  the  vacant  apartments  next  above 
those  of  the  lessee.  This  liability  waa  predi- 
cated upon  negligence  of  the  lessor.  TTie  cir- 
cuit court  upon  appeal,  apparently  without 
investigating  the  question  of  negligence,  re- 
versed this  Judgment,  on  the  ground  that  • 
covenant  In  the  lease  Imposed  upon  the  lessee 
the  duty  to  prevent  this  freeing.  Neither 
the  dvll  court  nor  the  drcuit  court  passed 
upon  the  real  questions  In  the  case,  nor  has 
this  court  done  so  in  the  majority  opinion, 
whereby  the  judgment  of  the  drcuit  court  is 
reversed,  and  that  of  the  dvll  -court  affirmed. 

All  will  concede,  I  think,  that  if  the  lessor 
was  guilty  of  negligence  which  was  the  prox- 
imate cause  of  the  lessee's  damage,  the  lessor 
would  be  liable ;  also  that  if  the  law  imposed 
a  duty  upon  the  lessor  to  cover  the  water 
pipes  in  or  beat  the  vacant  apartment  and 
he  failed  in  that  duty,  thus  causing  damage 
to  the  lessee,  he  would  be  Uable,  although 
on  this  latter  proposition  there  is  a  distinc- 
tion made  and  observed  in  the  law  between 
acts  of  misfeasance  on  the  part  of  the  lessor 
and  mere  nonfeasance  on  his  part  In  the 
latter  case  he  would  ordinarily  not  be  Ilabl& 
In  this  state  It  seems  well  settled  that  there 
is  no  liability  on  the  ground  of  implied  con- 
tract and  that  the  lessor.  If  liable  at  all, 
must  be  held  liable  on  the  ground  of  neg- 
ligence. McGinn  v.  French,  107  Wis.  64,  67, 
82  N.  W.  724;  Kubn  t.  Sol  Heavenrldi  Co, 
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115  Wis.  447,  91  N.  W.  994,  eO  L.  R.  A.  686; 
Fellows  V.  GlUiuber,  82  Wis.  639,  52  N.  W. 
307,  17  L.  R.  A.  677.  The  rule  is  the  same 
whether  the  whole  or  only  part  of  the  prem- 
ises Is  leased.  Fellows  t.  Gllhuber,  supra; 
Cole  V.  McKey,  66  Wis.  500,  29  N.  W.  279, 
57  Am.  Rep.  293;  Dowllng  t.  Nuebllng,  97 
W1&  S50,  72  N.  W.  871.  An  exception  to  this 
rale  Is  found  where  the  defect  is  a  conceal- 
ed one,  known  to  the  landlord,  and  not 
known  to  the  tenant,  and  not  discoverable  by 
the  tenant  In  the  exercise  of  that  degree  of 
care  which  the  law  demands  of  him.  Ander- 
son V.  Hayes,  101  Wis.  538,  77  N.  W.  891,  70 
Am.  St  Rep.  930.  The  lessor  Is  entitled  to  ho 
Immunity  merely  because  he  Is  lessor,  and 
in  all  cases  in  which  by  law  he  owes  a  duty 
to  the  lessee,  and  negligently  performs  or 
negligently  omits  to  perform  that  duty,  be 
will  be  liable  like  other  persons.  Thus  in 
the  Georgia  cases  dted  in  the  majority 
opinion  there  was  a  statute  imposing  upon 
the  landlord  the  duty  to  repair,  although 
this  statute  is  not  expressly  referred  to. 
Code  Ga.  1868,  |  2258;  Code  Ga.  1883,  | 
2284 ;  Code  Ga.  1895,  S  3123;  also  Code  Ga. 
1868,°  {  2949.  Where  there  is  no  duty  im- 
posed by  law,  there  can  be  no  breach  of  duty, 
and,  where  there  is  no  breach  of  duty,  there 
can  be  no  actionable  negligence.  Goff  ▼. 
Chippewa,  etc.,  Co.,  86  Wis.  237,  245,  66  N. 
W.  465 ;  Dowd  T.  Milwaukee,  etc.,  R.  Co.,  84 
Wis.  106,  lie,  64  N.  W.  24,  20  L.  R.  A.  627, 
36  Am.  St  Rep.  917;  Peake  t.  Buell,  90  Wis. 
508,  63  N.  W.  1063,  48  Am.  St  Rep.  94& 

"To  constitute  actionable  negligence,  the 
defendant  must  be  'guilty  of  some  wrongful 
act  or  breach  of  posltiye  duty  to  the  plain- 
tiff." Cole  ▼.  McKey,  supra.  The  facts  are 
established  by  admissions  in  the  pleadings 
and  by  the  uncontroTerted  evidence.  The 
findings  of  the  dvil  court  are  not  important, 
because  they  cannot  be  Invoked  in  support  of 
the  Judgment  appealed  from.  But  aside 
from  conclusions  they  contain  nothing  in  con- 
flict with  the  uncontroverted  facts.  The 
case  was  before  the  circuit  court  for  review 
upon  these  facts.  The  testimony  Is  not  con- 
tained in  the  printed  case,  but  is  In  the  rec- 
ord, and  was  before  the  learned'  circuit 
court  There  is  no  material  controversy  up- 
on the  facts.  The  leased  premises  were  "the 
flrst  floor  and  part  of  basement  of  the  three- 
story  brick-veneered  building,  No.  910,  Third 
street,  in  the  thirteenth  ward  of  the  dty  of 
Milwaukee,  same  to  be  used  for  manufac- 
turing of  church  goods  and  retailing."  There 
'was  a  flat  or  apartment  on  the  second  floor, 
and  another  on  the  third  floor.  ESach  tenant 
did  his  own  heating.  The  basement  and  flrst 
floor  were  heated  by  a  furnace,  fed  and  at- 
tended to  by  the  plalntifl^  lessee ;  the  second 
and  third  floors  by  stoves,  apparently  fur- 
nished and  fed  by  the  lessees  of  these  apart- 
ments. There  was  a  water  pipe  running  up 
from  the  basement  through  the  flrst  floor  and 
second  floor  premises,  and  supplying  each  of 


these  and  the  third  floor  tenant  with  water. 
The  water-closet  mentioned  in  the  lease  was 
in  the  basement  The  only  place  at  which  the 
water  could  be  shut  off  was  In  the  basement, 
and  was  accessible  to  all  tenants;  but  the 
water  could  not  be  shut  off  from  one  tenant 
without  shutting  it  off  from  alL  The  water 
pipes  were  everywhere  in  good  condition, 
but  not  protected  by  any  covering  material. 
There  is  no  evidence  tending  to  show  that 
the  water  pipe  which  burst  was  near  a  vrin- 
dow  or  in  any  way  unusually  exposed.  The 
tenants  each  claimed  or  held  a  separate  part 
of  the  basement  and  potatoes  and  other 
vegetables  and  coal  were  kept  there;  but  the 
shut-off  was  near  the  back  stairway  entrance, 
and  accessible  to  all.  The  plaintiff  lessee 
had  occupied  the  same  premises  at  and  be- 
fore the  time  when  the  defendant  became 
owner  by  purchase  from  Strauss,  the  former 
lessor  of  plaintiff.  Upon  the  defendant's 
purchase  the  plaintiff  surrendered  the  lease 
he  had  from  Strauss,  which  had  several 
months  to  run,  and  the  lease  in  question  was 
made  by  defendant  to  plaintiff  for  the  same 
premises,  but  at  a  reduced  rental,  and  the 
plaintiff  had  from  defendant  the  key  to  the 
second  floor  apartment  and  other  keys  for 
the  purpose  of  giving  the  keys  to  the  prospec- 
tive tenants  who  might  call  with  a  view  to 
renting.  The  plaintiff  lessee,  therefore, 
knew  the  situation  for  a  longer  time  than  the 
lessor;  he  actually  occupied  the  leased 
premises,  while  the  lessor  lived  at  some  dis- 
tance but  in  the  same  city.  Both  the  lessor 
and  lessee  knew  when  the  lease  was  made 
that  the  upper  apartments  were  occupied; 
both  knew  that  the  second  floor  became  va- 
cant some  time  in  the  fall,  and  continued 
vacant  until  after  the  damage  occuri^; 
both  knew  it  was  cold  weather  during  the 
flrst  days  of  January;  and  both  had  access 
to  the  vacant  apartments  while  they  were  so 
vacant  The  plaintiff  testifies  that  he  did  not 
know  where  the  water  shut-off  was  in  the 
basement ;  but  he  agreed  in  the  covenants  of 
his  lease  to  close  it  for  some  purposes,  and 
the  evidence  is  entirely  silent  with  reference 
to  the  lessor  having  any  knowledge  that  the 
tenant  he  found  in  the  premises  when  he 
bou^t  the  property,  and  who  agreed  to  shut 
off  the  water  for  some  purposes,  did  not 
know  where  the  shut-pff  was.  The  evidence 
is  entirely  silent  with  reference  to  whether 
the  lessee  kept  his  premises  heated  during  the 
cold  spell,  or  at  what  temperature  he  main- 
tained the  air  in  his  first  floor  store  or  room, 
and  is  also  silent  with  reference  to  the 
knowledge  of  the  lessor  concerning  the  heat 
maintained  by  lessee  with  his  furnace  in  the 
part  of  the  building  occupied  by  the  lessee. 
But  we  must,  I  think,  assume  that  both 
knew  of  the  diffusion  of  heat,  of  ttie  slow 
cooling  of  water,  of  the  tendency  of  heated 
air  and  warm  water  to  ascend,  and  the  les- 
sor, being  absent,  would  probably  have  the 
right  to  presume  that  the  lesseeJKy  means  of 
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the  furnace  maintained  In  bis  rooms  a  tem- 
perature of  about  70  degrees  Fahrenheit, 
and  tlie  upper  apartment  something  about 
the  same.  Both  knew  that  the  water  could 
not  be  shut  off  In  the  basement  from  one 
tenant  without  shutting  It  off  from  the  first, 
second,  and  third  floors,  and  the  lessee  knew 
that  in  bis  manufacturing  he  had  occasion 
to  use  water  30  times  a  day,  for  so  he  tes- 
tifies. The  water  froze  In  the  pipe  near  the 
sink  In  the  second  floor  apartment;  but  we 
do  not  know  exactly  when  this  happened. 
We  do  know  that  this  caused  the  pipe  to 
break,  and  allowed  the  water  to  escape  upon 
the  second  floor  on  January  3d  or  January 
5th  (it  makes  no  difference  which),  and  from 
thence  came  through  the  celling  upon  the 
goods  of  the  lessee  on  the  first  floor,  and 
damaged  them.  The  celling  seems  to  have 
been  one  whidt  would  let  water  through,  but 
not  beat  This  must  have  been  some  days  or 
hours  after  the  water  froze  in  the  pipe  and 
burst  it,  because  Ice  does  not  break  a  pipe 
until  it  forms  solid  in  it,  and  the  water  es- 
capes some  time  thereafter. 

Now,  where  is  the  negligence  on  tbe  part 
of  tbe  lessor?  It  seems  to  be  held  that  he 
must  set  up  and  keep  fire  in  a  stove  In  the 
vacant  second  floor  apartment  In  anticipation 
of  the  water  freezing  In  the  pipe,  or  that  he 
must  go  further  than  to  furnish  a  pipe  in 
good  repair  and  of  good  quality,  and  put 
some  kind  of  a  frost-proof  cover  thereon,  and 
not  only  tbls  but  he  owed  this  duty  to  a 
tenant  who,  be  had  reason  to  believe,  knew 
all  about  the  physical  condition  and  much 
more  than  he  did  about  tbe  temperature  of 
the  house,  and  who  had  It  In  his  power  to 
shut  off  the  water,  and  to  heat  his  own  apart- 
ments, and  to  investigate  conditions  and  tem- 
iwrature  in  the  vacant  apartments.  Whether 
or  not  there  was  likelihood  of  the  water 
freezing  in  and  bursting  the  pipe  was  large- 
ly a  matter  of  Judgment,  depending  upon  the 
temperature  of  the  rooms  below  and  above, 
how  long  that  temperature  had  been  main- 
tained, how  cold  It  might  become,  and  wheth- 
er the  pipes  were  emptied.  He  who  lived  at 
a  distance  could  not  be  said  to  be  careless  in 
leaving  these  things  to  those  In  immediate 
contact  with  conditions  as  they  existed,  es- 
spedally  when  he  had  in  his  lease  the  cove- 
nants hereinafter  noticed.  There  was  simply 
inaction,  nonfeasance,  on  the  part  of  the  de- 
fendant, and  In  a  particular  In  which  he 
owed  no  duty  of  diligence  to  the  tenant,  un- 
less such  duty  Is  imposed  on  him  by  a  sort 
of  Judicial  legislation.  I  think  the  case 
deserves  tbe  comment  found  in  Buckley  v. 
Cunningham,  103  Ala.  449,  16  South.  826, 
49  Am.  St  Rep.  42:  "To  declare  as  matter 
of  law,  growing  out  of  the  relationship  of 
landlord  and  tenant,  independent  of  con- 
tractual obligation,  that  tbe  landlord  owed  a 
duty  to  bis  tenants,  In  anticipation  of  a 
freeze,  to  see,  for  the  protection  of  his  ten- 
ants, that  the  water  was  cut  off  from  the 
pipes,  when  the  facts  show  that  the  tenants 


have  equal  authority  and  privilege  to  slitit 
the  water  off,  or  cause  it  to  be  shut  off  at 
their  request  as  the  landlord,  would  be  to 
lay  down  a  rule  of  law,  unwarranted  by  any 
Just  principle,  or  any  precedent  wblcb  we 
have  discovered." 

I  have  found  no  case  amongst  the  numer- 
ous cases  dted  In  the  majority  opinion  which 
tends  to  uphold  liability  of  ttte  lessor  under 
the  circumstances  of  the  Instant  case;  but 
the  discerning  lawyer  will  find,  I  think,  most 
of  the  cited  cases  make  against  such  liability. 
This  lease,  like  other  written  instruments, 
myst  be  construed  with  reference  to  the 
known  physical  condition  of  tbe  propert? 
which  is  leased.  It  is  quite  a  mistaken  no- 
tion of  law  that  we  must  look  into  this  lease 
for  some  covenant  on  the  part  of  the  lessee 
to  absolve  the  lessor  from  negligence.  Neg- 
ligence might  exist  or  be  absent  Independent- 
ly of  such  covenant  We  may  consider  the 
covenants  of  the  lease  in  order  to  determine 
whether  there  was  within  contemplation  of 
the  parties  thereunto  any  duty  on  the  part  of 
the  lessor  such  as  the  majority  opinion  im- 
poses upon  him. 

The  lessee  covenanted  "to  keep  said  prem- 
ises. Including  the  sewer,  outhouse,  or  water- 
closet  sidewalk,  street  and  gutter,  clean, 
and  observe  all  the  ordinances  of  the  dty.'' 
etc.  The  premises  here  expressly  inclade 
more  than  the  demised  portion  of  the  build- 
ing. Immediately  following  this,  and  relat- 
ing to  It  as  tbe  nearest  antecedent  Is  the 
covenant  "to  take  and  use  all  necessary  pre- 
cautions to  prevent  damages  to  any  of  the 
water  pipes  and  waterworks  upon  said  prem- 
ises." This  must  be  taken  to  mean  the  prem- 
ises Just  said.  This  view  Is  strengthened 
by  the  next  following  part  of  the  sentence, 
which  has  no  ofllce  or  meaning  unless  it  re- 
fers to  something  different  "or  to  any  part 
of  said  demised  premises."  So  that  a  fair 
reading  of  this  covenant  is  that  the  lessee 
shall  take  and  use  all  necessary  precautions 
to  prevent  damage  to  any  of  the  water  pipes 
and  waterworks  upon  said  premises.  Includ- 
ing tbe  sewer,  outhouse,  or  water-closet  la 
the  basement  and  also  to  any  part  of  the  de- 
mised (Aremises,  by  frost  or  otherwise,  and  to 
pay  aU  damages  done  to  said  premises  by  rea- 
son of  tbe  bursting  of  said  water  pipes. 
This,  as  I  understand  It  casts  the  duty  upon 
the  lessee  to  protect  and  prevent  damage 
to  any  and  all  water  pipes  or  waterworks 
which  are  in  the  basement  or  in  the  first 
floor. 

When  wa  refiect  that  this  shut-off  was  In 
the  basement  and  accessible  to  the  lessee, 
and  that  necessary  precautions  must  inclade 
shutting  off  the  water  when  necessary,  we 
have  the  duty  cast  upon  the  lessee  of  shut- 
ting off  the  water  at  least  for  the  purpose 
of  preventing  certain  damage  to  the  pipe 
"by  frost  or  otherwise."  This  is  made  more 
clear  by  tbe  following  words :  "And  to  tuni 
and  let  tbe  water  out  of  the  pipes  in  said 
premises  whenever  it  shall  be  necessary  to 
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'      do  BO  to  prevent  It  from  freezing  or  lojur- 
'    ing  said  pipes  or  property."     The  parties 
'•'    must  be  held  to  have  known  that  these  pipes 
'      of  the  demised  premises  could  not  have  been 
'--    emptied   of    water   or   the    water   shut    off 
without   shutting   off   the   water    from    all 
'-   above.    Therefore,  so  tar  as  the  lessor  could 
^'    grant,  and  the  lessee  could  undertake,  the 
^'-    latter  was  authorized  to  shut  off  the  water 
■>     not  only  from  his  own  premises '  but  from 
-:    those  premises  on  the  second  and  third  floor 
-     above  his.     This  removes  the  objection  of 
'-    lack  of  authority  to  do  so  on  the  part  of  the 
;~     lessee.     But  its  most  lmi>ortant   bearing  is 
upon  the  question  of  the  diligence  of  the  les- 
sor.   The  latter  knows  that  the  lessee  has  so 
undertaken,  and  is  also  aware  of  the  su- 
perior advantages  of  the  lessee  for  determin- 
ing when  it  might  be  prudent  or  necessary 
to  shut  off  the  water.    Can  it  be  said  that 
under  such  circumstances  there  was  contem- 
plated by  the  parties  to  this  lease  any  duty 
on  the  part  of  the  lessor,  living  at  a  distance, 
to  visit  the  place  whenever  there  was  pros- 
.     pect  of  a  cold  spell,  ascertain  the  tempera- 
ture of  the  lower  rooms,  estimate  the  prob- 
abilities of  the  water  freezing  in  the  pipes 
on  the  second  floor,  and  shut  the  water  off 
from  all  the  tenants,  including  the  plaintiff? 
I  think  not    Under  such  circumstances  was 
-there   any   duty  resting  upon  the  lessor  to 
keep    the    vacant    second    floor,  apartments 
heated?     This  would   require  putting  In  a 
stove,  furnishing  coal,  and  employing  some 
one  to  keep  up  a  fire.     No  known  rule  of 
diligence  requires  this.     There  was  nothing 
to  suggest  the  necessity  of  so  doing  In  the 
instant  case.    I  do  not  think  it  can  be  said 
\      there  was  any  duty  of  diligence  which  called 
upon  the  lessor  to  visit  the  premises  in  order 
to  ascertain  the  temperature,  or  to  keep  a 
fire  in  the  vacant  apartments,  or  to  furnish 
frost-proof  covering  for  the  pipes.    The  mode 
of  preventing  damages  to  the  pipe   in  the 
premises  of  the  lessee  was  provided  for,  that 
is  to  say,  to  shut  off  the  water  to  prevent 
freezing,  and  It  was  not  contemplated  that 
any  other  mode  of  protection  was  necessary. 
It  was  apparent  that  the  lessee  would  always 
be   in  a   better   position   to    determine   the 
chances  of  freezing  than  the  lessor,  because 
that  must  always  depend  in  great  measure 
upon  whether  the  water  was  flowing,  upon 
the  temperature  of  lessee's  rooms  below,  and 
upon  the  probability  of  a  fall  in  temperature, 
and  It  would  require  the  lessor  not  only  to 
foresee  these  things  but  to  come  a  distance 
in  order  to  perform  a  duty  which  the  lessee, 
on  the  ground  In  contact,  with  the  appliances 
In  question,  and  as  well  able  to  judge  of  the 
probabllltiefl  of  a  fall  In  temperature,  and 
better  able  to  judge  of  its  effect  upon  the 


pipes,  undertook  to  do  so  far  as  the  part  de- 
mised to  him  was  affected.  The  undisputed 
evidence  shows  it  was  not  customary  for 
lessors  not  residing  in  any  part  of  the  leased 
premises  to  do  such  things,  and  the  rule  that 
an  ordinarily  prudent  person  under  like 
drcamstances  would  have  kept  a  fire  in  this 
vacant  room,  or  covered  the  pipe  passing 
through  such  room  with  some  frost-proof 
covering,  is  wholly  artlflclal,  arbitrary,  and 
unsound.  Buckley  v.  Cunningham,  supra; 
Taylor  v.  Bailey,  74  111.  178;  McEeon  v.  Cut- 
ter, 156  Mass.  296,  31  N.  R  389;  Cheese- 
borough  V.  Green,  10  Conn.  318,  26  Am.  Dec. 
396;  Cole  v.  McKey,  supra;  Peake  v.  Buell, 
supra;  Fellows  v.  Gilhuber,  supra;  Dowllng 
V.  Nuebling,  supra.  See,  also,  other  cases 
dted  in  majority  opinion. 

Negligence  cannot  be  Inferred  from  the 
fact  that  the  lessor  did  not  put  into  the 
premises  the  latest  or  best  known  appliances. 
Bernhard  v.  Reeves,  6  Wash.  424,  33  Pac. 
878. 

Then  upon  the  question  of  contributory  neg- 
ligence. It  must  be  manifest,  I  think,  from 
the  foregoing  r€sum6  of  the  uncontroverted 
facts  that  it  could  not  be  held  that  the  lessor 
was  negligent  without  at  the  same  tlole  and 
upon  the  same  evidence  convicting  the  les- 
see of  contributory  negligence.  Indeed,  the 
negUgence  of  the  lessee  was  much  the  greater 
of  the  two.  If  we  assume  that  there  was  neg- 
ligence on  the  part  of  the  lessor.  The  civil 
court  seems  to  have  got  over  this  question 
of  contrlbntoi^  negligence  by  finding  that  the 
covenants  of  the  lease  did  not  require  the 
lessee  to  preserve  that  part  of  the  continuous 
water  pipe  which  extended  in  and  through 
the  second  floor  apartment.  This  Is  not  a 
question  of  negligence,  but  a  question  of 
covenant  Also  by  ignoring  the  fact  that  the 
lessee  had  access  to  the  vacant  apartment  on 
the  second  floor.  Also  the  fact  that  the  les- 
see knew  them  to  be  vacant,  and  by  finding 
that  the  lessor  bad  full  knowledge  that  the 
weather  was  extremely  cold  and  severe,  and 
omitting  to  find  that  the  lessee  had  also  such 
knowledge,  and  by  finding  that  the  lessor 
knew  that  the  water  pii)e8  would  freeze  and 
burst  if  they  were  not  so  protected,  and 
omitting  to  flnd  that  the  lessee  had  the  same 
opportunity  for  knowledge  and  greater  fa- 
miliarity and  longer  and  more  constant  con- 
tact wlUi  the  conditions  existing  in  and  about 
the  leased  premises.  I  presume  it  is  intend- 
ed that  it  shall  become  a  rule  of  law  in  this 
state  that  the  lessor  owes  such  duty  to  the 
lessee  under  the  circumstances  herein  de- 
tailed, and,  if  tills  is  true,  I  think  it  furnish- 
es a  sufficient  justlflcation  for  this  dissent 

I  am  authorized  to  say  Mr.  Justice  KEB- 
WIN  concurs  in  this  dissent 
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CAWKBB  et  aL  t.  TRMMEL. 
(Supreme  Court  of  Wisoonsin.    Not.  18,  1913.) 

1.  Landlobd  and  Tenant  (|  44*) — IiBA8E»— 
covenantb— constbuction. 

Where  a  covenant  in  a  lease  recited  that 
the  lesBora  would  furnish  the  lesaee  electric 
current  for  lightini;  at  a  {dven  rate,  provided 
the  total  price  paid  for  the  electric  current 
should  not  be  less  than  1200  a  year,  the  lessee 
was  not  obliged  to  use  the  electricity  furnished 
by  the  lessor  for  all  purposes,  being  only 
bound  to  pay  $200  a  year  for  the  current,  and 
being  entitled  to  use  current  famished  by  oth- 
er companies. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  Si  108-110,  732;  Dec. 
Dig.  i  44.*] 

2.  Landlobd  and  Tknant  d  56*)— Wastb— 
What  Constitutes. 

An  alteration  in  a  leased  building  resulting 
in  damage  constitutes  waste  at  common  law, 
and  will  be  enjoined  by  a  court  of  equity. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §{  136-150;  Dec  Dig. 
S  55.*] 

3.  Landlord  and  Tenant  (|  65*)  —  Cov»- 

NANTs— CONSTBUCTION— "Alteration." 
Though  a  lease  provided  that  the  lessees 
should  make  no  alterations  in  the  building  with- 
out the  lessor's  consent,  the  lessees  may  bore 
a  8m;ill  hole  in  the  floor  to  conduct  electric 
light  wires  to  a  mechanical  piano  used  in  their 
saloon  buainess  without  the  consent  of  the 
lessors;  the  word  "alteration"  as  applied  to  a 
building  meaning  a  substantial  change  therein, 
and  a  small  hole  in  the  floor  being  no  more  an 
alteration  than  the  placing  or  removal  of  trade 
fixtures. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  ||  136-150;  Dec.  Dig. 
i  65.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  360-365.] 

Timlin,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Milwaukee 
County ;  W.  J.  Turner,  Judge. 

Action  by  Sarah  M.  Cawker  and  others,  as 
executors,  against  Sam  Trimmel.  From  a 
Judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

In  April,  1910,  plaintiffs  leased  the  store 
known  as  240-242  West  Water  street,  in 
the  Cawker  building,  together  with  some 
simoe  in  the  basement,  to  the  defendant  for 
the  term  of  ten  years,  to  be  used  as  a  res- 
taurant and  saloon.  The  lease  contained 
the  following  provisions,  upon  wUch  appel- 
lants rely  on  their  appeal : 

(1)  "It  is  mutually  agreed  and  understood 
that  said  lessee  shall  make  no  alterations  in 
the  said  premises  without  the  consent  of  the 
said  lessors  first  had  and  obtained  in  writing, 
under  penalty  of  forfeiture  of  this  lease  and 
damages." 

(2)  "Said  lessors  shall  furnish  at  their  ex- 
pense the  steam  for  the  steam  heating  ap- 
paratus in  said  premises,  and  that  the  heat- 
ing and  electric  light  apparatus,  water  pii>es, 
and  gas  pipes  in  said  building  shall  be  under 
the  control  and  management  of  said  lessors." 

(3)  "That  he  (the  lessee)  will  obey  and  ob- 
serve the  rules  and  regulations  of  said  build- 


ing attached  hereto  numbered  from  1  to  14, 
and  that  the  said  rules  and  regulations  shall 
be  deemed  a  part  of  this  lease." 

Rule  12  so  made  a  part  of  the  lease  reads 
as  follows:  "If  tenants  desire  telegraphic  or 
telephonic  connections,  the  lessors  reserve  the 
right  to  direct  the  electricians  as  to  where 
and  bow  the  wires  are  to  be  introduced, 
and  without  such  directions  no  boring  or 
cutting  for  wires  will  be  permitted." 

Attached  to  this  lease  was  an  agreement  In 
regard  to  lighting,  wtilch  agreement  was  re- 
ferred to  in  the  lease.  The  agreement  is  in 
the  form  of  a  proposition  made  by  the  plain- 
tiffs to  the  defendant,  and  accepted  by  Mm. 
It  reads:  "We  agree  to  furnish  you  at  the 
premises  known  as  240-242  West  Water 
street  electric  current  for  Incandescent  or 
arc  lamps  from  7  a.  m.  until  11  p.  m.  daily, 
except  Sundays,  and  from  dusk  until  11  p. 
m.  Sundays,  for  a  term  of  ten  years  from 
July  1,  1910,  we  to  furnish  the  necessary 
lamps  free  of  charge,  all  broken  lamps  to 
be  paid  for  by  you ;  it  being  agreed  and  un- 
derstood that,  if  for  any  reason,  without 
fault  or  negligence  on  our  part,  we  are  un- 
able to  supply  the  current,  either  by  our  ina- 
bility to  connect  our  wires  or  by  the  discon- 
nection of  same,  or  otherwise,  we  shall  be 
liable  only  for  the  loss  of  the  amount  due 
under  this  agreement  for  the  time  during 
which  the  'current  shall  not  be  furnished. 
We  will  furnish  you  the  current  at  the  rate 
of  ten  cents  per  one  thousand  watts,  and 
allow  you  a  rebate  of  40  per  cent,  provided 
the  same  is  paid  on  or  before  the  10th  of  the 
following  month  for  the  current  consumed 
during  the  previous  month;  provided,  how- 
ever, that  the  total  price  paid  for  electric 
current  shall  not  t>e  less  than  $200  during 
any  one  year.  We  are  to  have  access  at  all 
reasonable  hours  to  Inspect  meters  and  to 
change  the  saiue,  if  necessary,  and  in  default 
of  payment  of  our  bills  we  are  hereby  au- 
thorized to  enter  your  premises  and  remove 
said  meters  and  any  other  property  belong- 
ing to  the  estate  of  E.  Harrison  Cawker,  and 
to  stop  the  supply  of  electricity  without  no- 
tice." 

It  appeared  that  tlie  ovmers  of  the  build- 
ing owned  and  operated  an  electric  light 
plant  therein  for  the  purpose  of  furnlslung 
light  to  tenants  in  the  building.  It  also  ap- 
peared that  when  this  action  was  commenced 
the  Milwaukee  Electric  Railway  &  Light 
Company  had  extended  Its  vrires  about  20 
feet  into  the  basement  of  the  building  under 
the  saloon  which  the  defendant  was  operat- 
ing under  his  lease.  During  the  early  part 
of  the  year  1913  the  defendant  Installed  an 
electric  piano  in  his  saloon,  and  proposed  to 
carry  the  wires  of  the  Milwaukee  Electric 
Railway  &  Light  Company  some  distance 
further  back  into  the  basement,  and  carry 
them  through  a  half  or  three-quarter  inch 
hole  which  he  proposed  to  make  in  the  floor 


•For  other  cases  see  aun«  topic  and  sectioD  NUMBER  In  Dsc.  Dig.  ft  Am.  Dig.  Key-No.  Series  4b  Rep'r  Indexei 
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80  as  to  connect  with  tbe  piano.  Tbe  reason 
assigned  for  not  nslng  the  plaintiffs'  electric 
current  was  that  the  piano  was  not  adapted 
to  tbe  yoltage  of  sach  current,  while  It  was 
adapted  to  that  of  the  current  furnished  by 
the  other  company.  On  March  5,  1913,  the 
plaintiffs  brought  an  action  to  enjoin  defend- 
ant from  connecting  the  wires  of  the  Mil- 
waukee Electric  Railway  &  Light  Company 
with  his  piano,  and  secured  a  preliminary  In- 
junction restraining  the  defendant  during 
tbe  pendency  of  the  action  from  Installing  or 
permitting  to  be  Installed  any  wires  for  the 
conveyance  of  electric  current  not  under  the 
control  of  the  plaintiffs,  or  from  making  or 
permitting  any  alterations  In  said  building 
without  the  consent  of  the  plaintiffs  first  had 
and  obtained  In  writing,  or  from  boring  or 
permitting  to  be  bored  any  holes  In  the  walls 
or  floor  of  said  building.  The  defendant  on 
answer  and  a£Sdarlts  moved  to  dissolve  the 
Injunction,  and  It  was  dissolved  by  an  order 
of  tbe  court  made  May  17,  1013.  Such  order 
recited  that  It  was  made  with  the  "condition 
that  tbe  defendant  give  reasonable  notice  to 
the  plaintiffs  of  tbe  time  wben  be  Intends 
to  Install  wires  for  the  conveyance  of  electric 
current  in  the  building  leased  by  him  of  the 
plaintiffs  that  they  may  have  an  opportunity 
to  supervise  such  Installation,  and  the  plain- 
tiffs shall  co-operate  with  the  defendant  to 
tbe  end  that  snch  Installatiou  may  be  ac- 
complished ■  speedily  and  without  delay." 
Plaintiffs  appeal  from  tbe  order  of  dissolu- 
tion. 

Ogden  &  Landeck,  of  Milwaukee  (Arthur 
H.  Anderson,  of  Milwaukee,  of  counsel),  for 
appellants.  Frledrlch,  TeaU  &  Hackbarth,  ol 
Milwaukee,  for  respondent. 

BARNES,  3.  (after  stating  the  facts  aa 
above).  Appellants  do  not  claim  that  the 
common-law  action  for  waste  would  lie,  or 
that  any  action  would  lie,  on  the  facts  before 
the  court,  were  it  not  for  the  express  cove- 
nants of  tbe  lease.  But  they  argue  that  tbey 
have  tbe  right  to  lease  their  property  under 
such  conditions  as  they  see  fit,  and  they  have 
the  right  to  see  that  these  conditions  are  ful- 
filled, no  matter  whether  substantial  damage 
results  from  their  nonfulflilment  or  not  It 
may  well  be  doubted  whetber  a  court  of 
equity  which  ordinarily  grants  Its  injunctive 
relief  to  prevent  irreparable  Injury  and  dam- 
age should  or  would  use  its  remedy  to  pro- 
tect purely  technical  or  theoretical  rights; 
but  we  will  not  discuss  or  decide  the  question, 
because  we  do  not  think  the  proposed  action 
of  the  defendant  runs  counter  to  tbe  cove- 
nants of  the  lease,  for  the  reason  that  wbat 
the  defendant  proposes  to  do  is  not  an  "al- 
teration" in  the  leased  premises. 

[1-8]  Ordinarily  the  word  "alteration"  as 
applied  to  a  building  means  a  substantial 
change  therein.  It  is  expressly  so  held  in 
Conuuonwealtb  T.  Hayden,  211  Mass.  286, 


97  N.  E.  783,  and  this  deflnlUon  was  adopted 
by  this  court  in  Kresge  v.  Maryland  Casualty 
Co.,  143  N.  W.  668,  decided  October  28,  1913. 
It  is  substantially  so  held  in  Bigelow  v.  Wor- 
cester, 169  Mass.  390,  48  N.  E.  1,  where  it  is 
said  that  reshlngling  a  building  is  not  an  al- 
teration of  it  The  foregoing  definition  is 
not  a  hard  and  fast  one  Intended  to  apply 
to  all  situations;  but  we  think  it  fairly  ap- 
plies to  the  one  before  as. 

It  was  suggested  on  the  oral  argument, 
although  no  such  contention  is  made  in  the 
appellants'  brief,  that  imder  the  agreements 
the  defendant  Is  bound  to  use  the  electric  cur- 
rent generated  by  plaintiffs  exclusively  for 
all  purposes.  The  contract  does  not  so  pro- 
Tide.  It  does  not  mention  current  that  might 
be  used  for  heatlAg  or  power  purposes.  In 
fact  it  does  not  require  the  defendant  to  use 
any  current;  but  he  must  pay  a  minimum 
of  $200  a  year,  whether  he  uses  current  to 
that  amount  or  not  If  he  saw  fit  to  use 
tallow  candles  Instead  of  electricity  for  light- 
ing, he  might  do  so ;  but  he  would  still  have 
to  pay  $200  a  year  for  electric  current,  be- 
cause be  agreed  to  do  so. 

The  real  controversy  arises  over  the  cove- 
nant in  the  lease  which  prohibits  the  tenant 
from  making  alterations  in  the  premises  with- 
out the  consent  of  tbe  lessors.  No  claim  is 
made  that  the  connection  which  the  defend- 
ant proposes  to  make  will  result  in  damage  or 
injury  to  tbe  building,  and  the  showing  made 
on  the  motion  to  dissolve  pretty  clearly. 
showed  that  no  substantial  Injniy  or  damage 
would  result 

The  circuit  Judge  decided  that  the  proposed 
act  of  the  defendant  did  not  constitute  an  al- 
teration of  the  premises,  and  neither  did  it 
constitute  waste,  citing  Brock  v.  Dole,  66 
Wis.  142,  28  N.  W.  334,  and  Melms  v.  Pabst 
Brewing  Co.,  104  Wis.  7,  79  N.  W.  738,  46 
L.  R.  A.  478.  The  first  case  arose  between 
landlord  and  tenant,  and  the  second  between 
life  tenant  and  remainderman.  In  the  first 
case  it  is  said  that  any  material  change  is 
waste,  even  though  it  enhances  the  value  of 
the  property.  In  the  second  it  is  substantial- 
ly held  tliat  very  material  changes  may  be 
made  by  tbe  life  tenant  so  long  as  the  value 
of  the  property  is  not  thereby  depreciated. 
So  we  have  a  different  rule  applicable  to  the 
ordinary  relation  of  landlord  and  tenant 
from  that  which  applies  to  life  tenant  and 
remainderman. 

We  are  not  unmindful  of  the  claim  that  an 
alteration  in  a  leased  building  resulting  in 
damage  thereto  would  constitute  waste  at 
common  law,  and  would  be  enjoined  by  a 
court  of  equity,  or  of  the  argument  that  the 
word  "alteration"  in  the  lease  must  be  given 
some  effect,  and  that  if  it  is  held  to  mean 
change  resulting  in  damage,  it  might  as  well 
have  t>een  omitted  entirely.  Some  courts 
have  held  that  an  express  covenant  prohibit- 
ing alterations  to  be  made  refers  to  those 
changes   which   a   tenant   might   otherwise 
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make  without  the  consent  of  the  owner. 
Kunemann  v.  Bolsse,  19  La.  Ann.  26;  Engle 
V,  Thorn,  10  N.  T.  Snper.  Ct  15;  Denechaud 
V.  Trlsconl,  26  La.  Ann.  402;  Webster  v.  No9- 
ser,  2  Daly  (N.  Y.)  186;  Whltwell  v.  Harris, 
106  Mass.  532.  It  may  be  conceded  for  the 
purposes  of  this  case  that  the  principle  un- 
derlying the  decisions  in  these  cases  is  cor- 
rect, although  the  reasoning  on  which  it  is 
based  Is  by  no  means  invulnerable.  These 
courts  must  of  necessity  recognize  the  rule 
that  there  may  be  alterations  which  are  ma- 
terial, and  those  which  are  not,  and  In  this 
latter  class  fall  these  changes  which  do  not 
result  in  damage  to  the  landlord,  but  which 
none  the  less  are  alterations.  See  note  to 
Abel  T.  Wuesten,  24  Ann.  Gas.  393.  In  aU  of 
the  cases  above  cited  it  was  practically  con- 
ceded that  the  thing  done  constituted  an  al- 
teration. In  one  of  the  cases  the  tenant  pro- 
posed to  put  up  an  addition  to  the  building, 
and  In  two  of  the  others  partitions  were  so 
put  in  as  to  make  two  rooms  where  there 
was  but  one  before.  The  decisions  only  go 
to  the  point  that,  where  it  Is  proposed  to 
make  an  actual  alteration  in  a  building  when 
the  lease  forbids  alterations  to  be  made,  the 
courts  will  prevent  the  (Aange^  although  the 
landlord  may  not  be  able  to  show  that  he 
would  be  injured  thereby.  The  cases  do  not 
pretend  to  change  or  enlarge  the  meaning 
of  the  word  "alteration,"  but  simply  hold 
that  actual  alterations  not  harmful  will  be 
,  prevented  under  an  express  covenant  in  a 
lease  prohibiting  them.  Here  the  thing  pro- 
posed is  so  small  and  inconsequential  that  we 
do  not  think  It  could  be  said  that  it  would 
constitute  an  alteration.  If  it  was  shown 
that  damage  would  result  from  the  act,  no 
doubt  the  plaintiffs  would  have  a  remedy, 
regardless  of  the  fact  that  the  building  or 
premises  were  not  or  would  not  be  altered. 
If  the  thing  proposed  here  constitutes  an 
alteration  in  the  building,  then  we  do  not 
see  why  attaching  trade  fixtures  to  the  floors 
or  walls,  hanging  pictures  on  the  walls,  plac- 
ing lights  at  convenient  places,  and  many 
other  things  which  tenants  customarily  do 
and  are  expected  to  do,  would  not  constitute 
alterations.  When  all  Is  said,  the  tenant  was 
leasing  the  premises  for  use,  and  not  simply 
to  look  at  from  a  respectful  distance. 

There  is  no  other  provision  in  the  lease 
which  affects  the  question  before  us.  If  rule 
12  has  any  application  to  anything  other  than 
the  telegraph  and  telephone  wires  mentioned, 
then  the  clear  Implication  is  that  the  tenant 
has  the  right  to  Install  the  wires,  but  under 
the  direction  of  the  plaintiffs.  Such  right  is 
given  the  plaintiffs  in  the  order  appealed 
from.  It  seems  so  obvious  that  the  second 
clause  quoted  from  the  lease  in  the  statement 
of  facts  has  no  bearing  on  the  question  before 
us  that  we  refrain  from  discussing  it. 

Order  affirmed. 

SIEBECSBB,  J.,  took  no  part 


TIMLIN,  J.  (dissenting).  I  do  not  tbink 
this  case  was  correctly  decided.  Tbe  facta 
of  the  case  and  the  covmants  relied  upon  to 
uphold  the  injunction  are  snfficieatly  set 
forth  in  the  majority  oirinlon. 

The  word '  "alteration"  is  one  that  can 
never  acquire  by  Judicial  decision  a  fixed  or 
definite  meaning,  because  it  connotes  change 
from,  and  is  always  relative  to,  some  former 
state  or  condition.  As  sudi  former  state  or 
condition  is  capable  of  unlimited  variety,  ao 
must  the  alteration  b&  This  word  is  Bat>- 
Ject  to  the  usual  interpretative  influences  of 
subject,  context,  associated  words,  and  far- 
ther liable  to  be  affected  in  its  meaning  by 
the  varying  former  conditions  to  which  it 
relates.  No  doubt  to  create  a  legal  liability 
the  alterations  should  bring  about  some  ma- 
terial or  substantial  change  in  the  fornier 
condition.  The  physical  change  may  or  may 
not  be  great  It  is  rather  the  degree  of  in- 
terference with  the  dominion  of  the  owner 
which  determines  the  materiality  of  the  al- 
teration. The  defacement  of  a  caryatid  or 
a  gargoyle,  a  change  in  the  style  of  decora- 
tions, of  aesthetic  value  only,  the  closing  up 
of  a  window  which  impairs  the  light  and 
therefore  usefulness,  might  either  of  them 
be  a  material  alteration.  We  are  not  to  de- 
termine the  materiality  of  change  from  the 
diameter  of  the  hole  bored,  or  that  of  the 
wire  Inserted,  nor  from  the  pecuniary  harm 
done  alone,  for  even  alteration -which  Is  pe- 
cuniarily beneficial  may  be  wrongful.  In 
the  Instant  case  the  building  was  wired  for 
an  electric  service  controlled  by  the  lessor, 
and  the  covenant  to  make  no  alterations  is 
fornd  in  an  instrument  with  covenants  tbat 
electric  light  apparatus  shall  be  under  the 
control  and  management  of  the  lessors,  and 
that,  if  the  lessee  desires  telegraphic  or  tele- 
phonic connections  (i.  e.,  the  insertion  of 
wires),  the  lessors  reserve  the  right  to  di- 
rect the  electrician  as  to  where  and  how  the 
wires  shall  be  Introduced,  and  without  such 
directions  no  boring  or  cutting  of  wires  vriLl 
be  permitted.  The  alteration  here  proi)osed 
consists  in  bringing  into  part  of  the  building 
through  holes  bored  for  that  purpose,  with- 
out the  direction  and  against  the  consent  of 
the  lessor,  the  wires  of  another  electric  Ught 
and  power  company,  over  which  the  lessor 
has  no  control.  This  is  introducing  into  jiart 
of  the  building  an  electric  current  of  strength 
sufficient  to  be  dangerous  In  case  of  defective 
insulation  or  accidental  contact  with  oth« 
wires.  Where  these  wires  are  placed  the 
lessor  cannot  place  his  electric  light  wires. 
His  domination  is  interfered  with.  He  can- 
not direct  and  control  the  placing  of  tele- 
phone or  telegraph  wires  as  he  could  before, 
because  he  must  avoid  contact  with  thesa 
foreign  wires.  His  insurance  rates  may  or 
may  not  be  affected.  A  meter  must  be  in- 
stalled and  periodically  read.  The  insula- 
tion and  contact  of  wires  must  be  takoi  care 
of.    This  brings  into  the  building  other  per- 
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sons  wltb  other,  and  It  may  be  adverse,  In- 
terests. The  control  of  the  lessor  over  these 
things  which  It  Is  stipulated  he  shall  control 
is  materially  affected  by  this  alteration, 
hence  I  consider  it  a  material  alteration. 


KRANZ  V.  WISCONSIN  TRUST  CO. 
(Supreme  Court  of  Wisconsin.    Nov.  18,  1913.) 

1.  Death  (J  10*)— StravrvAi.  of  Right  of  Ao- 
TiONa— Death  or  Tobt-Feasob. 

The  action  for  wrongful  death  given  by  St 

1911,  §§  4235,  4256,  does  not  survive  the  death 
of  the  wrongdoer  in  the  absence  of  special  stat- 
ntory  provision. 

lEd.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  §  10.*] 

2.  Death  (t  10*)  —  Actions  fob  WBOHaFUL 
Death — Stjb  vi  val — Statutes  . 

Under  St.  1911,  |  4253^  providing  that,  in 
addition  to  the  actions  wluch  survive  at  com- 
mon law,  actions  for  all  damage  done  to  the 
property  tights  or  interests  of  another,  for 
goods  taken  and  carried  away,  for  damages 
done  to  real  or  personal  estate,  equitable  ac- 
tions to  set  aside  conveyances  of  real  estate, 
etc.,  shall  survive,  the  action  for  wrongful 
death  given  by  sections  4266  and  4256  to  per- 
sons dependent  on  the  deceased  does  not  sur- 
vive; the  statute  referring  particularly  to  in- 
juries to  property,  and  the  injury  to  the  bene- 
tidary's  interest  in  the  decedent  being  complete 
before  any  cause  of  action  accrues,  tnis  conclu- 
sion being  strengthened  by  the  fact  that  the 
statute  was  adopted  from  a  foreign  state, 
wherein  it  had  been  held  before  adoption  here 
that  such  actions  did  not  survive. 

[Ed.  Note. — For  other  cases,  see  Death,  Dec 
Dig.  i  10.*1 

Appeal  from  Circuit  Conrt,  lAilwankee 
Connty ;  W.  J.  Turner,  Judge. 

Action  by  Ottllle  Kranz,  administratrix, 
against  the  Wisconsin  Trust  Company,  ad- 
ministrator. From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded, 
with  directions  to  dismiss  the  complaint 

On  March  19,  1910,  Paul  Kranz,  while  an 
employs  In  a  cooper  shop  ovned  and  operated 
by  Fred  Ketter,  was  Injured,  and  later  died 
as  a  result  of  such  injury.     February  20, 

1912,  this  action  was  brought  by  plaintiff, 
as  the  administratrix  of  the  estate  of  PaTil 
Kranz,  deceased,  under  sections  4265  and 
4256,  Stats.  1911,  for  the  benefit  of  herself 
as  widow.  The  defendant  answered,  and  aft- 
erwards, and  on  March  22,  1912,  he  died.  On 
December  7,  1912,  an  application  was  made 
by  plaintiff  to  revive  the  action  against  the 
defendant,  ss  administrator  of  the  estate  of 
Fred  Ketter,  deceased.  From  an  order  grant- 
ing such  application,  the  defendant  appealed. 

Doe  &  Ballhorn,  of  Milwaukee,  for  appel- 
lant. Curtis  ft  Mock,  of  Mllwauliee,  for  re- 
spondent 


VINJB,  J.  (after  stating  the  facts  as 
above).  Defendant  assigns  as  error  that  the 
order  is  Improvldently  made,  and  that  the 
circuit  court  had  no  jurisdiction  to  make  the 
same.     So  far  as  we  have  been  able  to  dis- 


cover, there  seems  to  be  no  Indicia  of  improv- 
idence or  abuse  of  discretion  in  granting  the 
order,  if  the  cause  of  action  survived  the 
death  of  the  wrongdoer.  Due  and  proper 
proceedings  were  had  pursuant  to  section 
2803,  Stats.  1911,  which  provides  that:  "In 
case  of  the  death  or  other  disability  of  a  par- 
ty, if  the  cause  of  action  survives  or  con- 
tinues, the  court,  on  motion,  at  any  time 
within  one  year  thereafter  or  afterwards,  on 
a  supplemental  complaint,  may  allow  or  com- 
pel the  action  to  be  continued  by  or  against 
his  representatives  or  successor  in  Interest" 

[1, 2]  The  inquiry,  therefore,  must  be  lim- 
ited to  the  question  whether  or  not  a  cause 
of  action  given  by  sections  4255  and  4256, 
Stats.  1911,  or  for  death  by  wrongful  act  in 
favor  of  beneficiaries  standing  in  a  certain 
relation  to  the  deceased,  survives  under  the 
providons  of  section  426i3,  Stats.  1911,  which 
reads:  "In  addition  to  the  actions  which 
survive  at  common  law  the  following  sball 
also  survive:  Actions  for  the  recovery  of 
personal  property  or  the  unlawful  withhold- 
ing or  conversion  thereof,  for  assault  and  bat- 
tery, false  imprisonment  or  other  damage  to 
the  person,  for  all  damage  done  to  the  prop- 
erty rights  or  Interests  of  another,  for  goods 
taken  and  carried  away,  for  damages  done 
to  real  or  personal  estate,  equitable  actions 
to  set  aside  conveyances  of  real  estate,  to 
compel  a  reconveyance  thereof,  or  to  quiet 
the  title  thereto,  and  for  a  specific  perform- 
ance of  contracts  relating  to  real  estata" 
Unless  some  statute  can  be  found  providing 
for  survival,  the  action  abates.  Such  was 
the  rule  of  the  common  law.  Milwaukee 
Mutual  Fire  Ins.  Co.  v.  Sentinel  Co.,  81  Wis. 
207,  211,  51  N.  W.  440, 16  L.  R.  A.  627 ;  Bates 
V.  Sylvester,  205  Mo.  493,  104  S.  W.  73,  11 
L.  R.  A.  (N.  S.)  1157,  120  Am.  St  Rep.  761, 
12  Ann.  Cas.  457.  Nonassignability  and  non- 
survival were  held  interchangeable  terms, 
Hegerlch  v.  Keddie,  99  N.  Y.  258,  1  N.  E. 
787,  52  Am.  Rep.  25;  Brackett  v.  Grlswold. 
103  N.  Y.  425,  428,  9  N.  E.  438;  Tiffany, 
Death  by  Wrongful  Act  (2d  Ed.)  §  119. 

It  is  claimed  by  plaintiff  that  the  clause 
"for  all  damage  done  to  the  property  rights 
or  interests  of  another"  provides  for  the  sur* 
vlval  of  the  action  against  the  estate  of  the 
tort-feasor.  Such  clause  was  added  to  sec- 
tion 4253  by  chapter  353,  liaws  of  1907,  to 
make  the  survival  statute,  as  was  stated  in 
Harris  v.  Welch,  148  Wis.  441,  446, 134  N.  W. 
1041,  harmonize  with  the  survival  statute 
of  New  York,  But  the  New  York  court,  as 
early  as  1885,  in  Hegerlch  v.  Keddie,  99  N. 
Y.  268,  1  N.  E.  787,  52  Am.  Rep.  25,  decided 
that  the  clause  "for  all  damage  done  to  the 
property  rights  or  interests  of  another"  meant 
for  all  damage  done  to  the  property  rights 
or  interests  of  the  deceased  and  not  to  the 
property  rights  or  Interests  of  a  relative  or 
beneficiary  named  under  the  statute  giving 
such  relative  or  beneficiary  a  right  of  action 
by  reason  of  the  death  of  the  deceased  by 
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wrongful  act,  and  It  was  there  held  that  the 
statutory  cause  of  action  for  the  death  of  a 
person  by  the  wrongful  act  or  negligence  of 
another  abated  upon  the  death  of  the  wrong- 
doer. The  same  result  has  been  reached  by 
other  courts  under  similar  statutes.  See  Moe 
V.  Smiley,  125  Pa.  136,  17  AtL  228,  3  L.  R.  A. 
»41 ;  Itussell  v.  Sunbury,  3T  Ohio  St.  372,  41 
Am.  Rep.  523;  Hamilton  v.  Jones,  125  Ind. 
176,  25  N.  B.  1^;  Green  r.  Thompson,  26 
Minn.  500,  5  N.  W.  376 ;  Johnson  v.  Farmer, 
8S  Tex.  610,  35  S.  W.  1062;  Bates  t.  Syl- 
vester, 205  Mo.  493,  104  S.  W.  73,  11  L.  B.  A. 
(N.  S.)  1157,  120  Am.  St  Rep.  761,  12  Ann. 
Gas.  457 ;  Beavers'  Adm'x  v.  Putnam's  Cura- 
tor, 110  Va.  713,  67  S.  E.  353 ;  Davis  v.  Nich- 
ols, 54  Ark.  358,  15  S.  W.  880.  Tiffany,  in 
his  work,  Death  by  Wrongful  Act  (2d  Ed.)  { 
119,  also  states  such  to  be  the  rule  In  the 
absence  of  express  statutory  provlslcms  found 
only  In  a  few  states.  Whether  such  omission 
In  our  statute  la  the  result  of  Inadvertence 
or  design,  it  Is  Immaterial  to  Inquire,  as  was 
said  in  Johnson  v.  Farmer,  supra.  The  ac- 
tion Itself  is  a  statutory  creature,  and  stat- 
utory authority  for  its  survival  upon  the 
death  of  the  wrongdoer  must  be  found,  or 
else  it  abates.  And  in  this  cotviectlon  It 
should  be  observed  that  there  is  a  vital  dlfFer- 
ence  l)etween  the  survival  of  a  cause  of  ac- 
tion upon  the  death  of  the  injured  party  and 
a  survival  of  liability  upon  the  death  of  the 
wrongdoer.  A  statute  may  provide  for  the 
one  and  not  for  the  other.  Matter  of  Meekin 
V.  B.  H.  Ry.  Co.,  164  N.  Y.  145,  152,  58  N.  E. 
50,  51  L.  R.  A.  235,  79  Am.  St  Rep.  635. 

The  ground  npon  which  it  has  been  held 
that  an  action  for  wrongful  death  does  not 
survive  the  death  of  the  wrongdoer  is  that  it 
does  not  accrue  until  the  death  of  the  injured 
party,  and  it  is  then  not  a  devolution  of  any 
pre-existing  cause  -of  action,  bat  is  purely  a 
statutory  creation  given,  not  for  any  damage 
to  the  person  or  to  the  property  rights  or  In- 
terests of  the  beneflciaries,  but  as  a  new  and 
independent  cause  of  action  unknown  to  the 
common  law.  Hence  survival  statutes  nsing 
terms  applicable  only  to  common-law  actions 
do  not  include  the  action  for  death  by  wrong- 
ful act 

In  Devine  v.  Healy,  241  111.  34,  89  N.  B. 
251,  it  was  held  that  under  a  statute  provid- 
ing for  the  survival  of  an  action  for  "injuries 
to  the  person,"  an  action  under  the  death 
statute  survived.  It  would  seem  that  such 
n  ruling  fails  to  distinguish  between  the 
derivative  common-law  action  for  Injury  to 
the  person  and  the  statutory  action  under 
consideration. 

In  view  of  the  origin  of  our  statute,  and 
the  construction  given  similar  statutes  by 
New  York  and  other  courts,  we  deem  it  bet- 
ter to  follow  such  constructions  than  to  ex- 
amine the  question  from  an  original  point 
of  view.  This  is  In  conformity  with  the 
ruUng  in  Sutherland  v.  Drolet,  143  N.  W.  663 


(decided  October  28th).  If  a  differait  mle 
should  be  desired,  the  liCgislature  can  eaailj 
provide  for  it 

Order  reversed,  and  cause  remanded,  wltt 
directions  to  dismiss  the  complaint 

'    SIBBECKBR,  J.,  took  no  part 


Ib  re  EHLEBS'  WILL. 

BASE  V.  BADENZ  et  aL 

(Supreme  Court  of  Wisconsin.    Nov.  18,  1918.) 

1.  WiLU      (I      440*)— CONBTBUCTIOH— IRTBH- 

TiON  or  Testator. 

In  the  coDStruction  of  a  will  the  intentioii 
of  the  testator  should  prevail,  so  far  as  it  can 
'be  read  out  of  tbe  language  used. 

[Ed.  Note.— For  other  eases,  see  Wills,  Ceat 
Dig.  i  056 ;  Dec.  Dig.  {  440.*] 

2.  WlLLfl  (I  45e*>— CONSTBUCTIOII— PKMuap- 
TIONS. 

While  it  is  to  be  presumed  that  a  testator 
used  language  in  its  ordinary  and  literal  sense, 
such  presumption  yields  ordinarily  to  tbe  fact 
that,  read  in  sacb  sense,  tbe  meaning  would  be 
obscured  and  contradictory  to  the  testator's  in- 
tention. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  {  974;  Dec  Dig.  {  456.*] 

3.  Wills  «|  441,  455,  4«0,  463*)— Cowsrarc- 
TioN  —  Situation  and  Cibcumstances  or 
Testator. 

A  will  should  be  construed  in  tlie  li^t  of  the 
testator's  situation  at  tbe  time  he  made  it  and 
of  all  the  circumstances,  and  if  thereby  the  in- 
tention is  plain,  or  the  prol>abilities  are  on  tbe 
side  of  a  particular  intent  words  may  be  given 
a  very  broad  or  a  very  restricted  meaning,  or 
may  be  transposed  or  rejected  to  express  the  in- 
tention. 

IBd.  Note.— For  oUier  cases,  see  Wills,  Cent 
Dig.  II  958,  972,  973,  976,  979,  982;  Dec  Die 
il  441,  455,  460,  463.*] 

4.  Wills  ($  452»)— Constbuctioh  ih  Favo« 
OF  Hbib. 

The  heir  at  law  is  to  be  favored  in  the  con- 
struction of  a  will;  such  rule  being  merely  an 
aid  in  choosing  between  reasonable  meanings. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  if  068-870;  Dec.  Dig.  |  462.*] 

5.  Wills  (|  471*)— (Jonbtbuctioh— CJonfuct- 
iNo  Clauses. 

Ordinarily  the  last  of  two  conflicting  clans- 
es  prevails ;  but  such  rule  does  not  apply  where 
the  effect  would  be  to  defeat  tbe  real  intent 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  989 ;   Dec  Dig.  {  471.*] 

6.  WlLLB   (I    448*)— CONSTRUCnOH   IS   Pavob 

OF  Validity. 

Of  two  reasonable  meanings,  one  of  vbich 
will  make  a  will  void  for  uncertainty,  and  one 
of  which  will  not  the  latter  is  to  prevail. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
DU;.  §  964;  Dec  Dig.  1448.*] 

7.  Wills  (S  523*)— CoNSTBUCnoN- Devisees 
AND  Shares. 

Testatrix  having  four  stepchildren,  \rhoni 
she  called  children,  and  five  grandchildren,  th« 
children  of  ber  son,  her  only  child,  devised  to 
each  of  the  four  "children"  an  undivided  "on^ 
fifth"  part  of  her  estate,  and  to  the  five  grand- 
children each  an  undivided  "one-tenth"  of  the 
estate.  Beld  that  though  the  testatrix  inieixl- 
ed  to  distribute  all  of  her  estate,  she  intended 
that  none  of  it  should  go  to  her  son,  but  bad  in 
mind  first  the  "children,"  and  next  the  Sn 
grandchildren,  and  that  the  designation  of  one- 
tenth  was  a  mistake,  which  would  be  rejected. 
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r>is.  i  1115;   Dee.  Dig.  {  62a^] 

Appeal  from  Circuit  Court,  Milwaukee 
County ;   W.  J.  Turner,  Judge. 

Action  for  conatruction  of  a  wllL  Tbe  pro- 
ceeding was  commenced  io  county  court.  It 
Involved  the  meaning  of  tbla  provlglom  of  tbe 
instrument: 

"I  give,  devise  and  bequeath  to  my  chil- 
dren, Mary  Neunmeyer  (n^e  ESilers),  Minnie 
Radenz  (nfe  Ehlers),  Ida  Haas  (nte  Efalers) 
and  Alwlne  Ehlers  to  each  an  undivided  one- 
fifth  part  of  my  estate  and  to  the  children  of 
my  son,  Carl  Haas,  whose  names  are  Margar- 
etha  Hass,  Adela  Haas,  Marie  Hass,  Paul 
Hass  and  Carl  Hass,  each  an  undivided  one- 
tenth  part  of  my  estate." 

The  petition  for  construction  was  made  by 
Carl  Hass,  only  child  of  the  testator's  blood. 
The  persons  remembered  as  her  children  were 
her  st^Mshlldren.  There  was  no  residuary 
clause  as  such  and  no  devise  or  bequest  ex- 
cept those  mentioned  in  the  quoted  provision. 

The  county  court  decided  that  the  will  was 
void  for  uncertainty.  On  appeal  to  the  cir- 
cuit court  that  was  reversed  and  the  will  sus- 
tained as  bequeathing  one-flfth  of  the  estate 
to  each  of  the  four  step-children  and  one- 
twenty-fifth  to  each  of  the  grandchildren.  Af- 
firmed. 

Rossiter  Lines,  of  Milwaukee,  for  appel- 
lant Froede  &  Bodenstab  and  Frank  B.  Van 
Valkenburgh,  all  of  Milwaukee,  for  respond- 
ents. 

MARSHALL,  J.  [1,2]  Much  difficulty  is 
liable  to  occur  In  initial  trials,  involving  the 
construction  of  wills  by  taking  some  particu- 
lar adjudications  respecting  some  other  wills 
as  controlling,  instead  of  looking  to  legal 
principles  for  guidance,  or  from  following 
some  well  known  rule  for  Judicial  construc- 
tion as  If  it  were  applicable,  universally,  in- 
stead of  appreciating  that,  in  general,  such 
rules  are  to  be  used  in  choosing  between  rea- 
sonable meaning!)  of  substantially  equal  digni- 
ty and  keeping  prominently  in  mind  that  para- 
mount to  all  others,  is  the  rule  that  the  inten- 
tion of  the  testator  should  prevail  so  far  as 
it  can  be  read  out  of  the  language  used  to 
express  it  Then  one  Is  liable  to  go  widely 
astray  if  it  Is  not  appreciated  that  while, 
primarily,  it  Is  to  be  presumed  that  a  testator 
used  language  In  its  common  ordinary  and 
literal  sense,  that  yields  easily  to  the  fact,  in 
case  of  the  fact  existing  from  any  legitimate 
cause,  that  read  in  such  sense  the  meaning 
would  be  left  in  obscurity  or  found  to  be 
contrary  to  the  testator's  intention. 

[3-8]  The  court  has  very  great  power 
which  may  be  exercised  to  prevent  failure  of 
a  testator's  purpose,  all  in  harmony  with  the 


vitality  only  so  far  as  it  can  be  read  reason- 
ably out  of  the  will— but  to  the  end  that  the 
testamentary  idea  may  be  so  read  the  lan- 
guage should  be  examined  in  the  light  of  the 
situation  of  the  testator  at  the  time  he  used 
it  and  all  environing  circumstances.  If  there- 
by the  intention  is  plain,  or  the  major  proba- 
bilities are  on  the  side  of  a  particular  in- 
tent, for  the  purpose  of  so  reading  the  will 
as  to  express  it,  words  may  be  given  a  very 
broad  or  very  restrictive  meaning,  going  to 
the  very  limit  of  the  boundaries  of  reason, 
or  may  be  transposed  or  rejected,  or  words 
not  seen  may  be  read  in  place  which  are  there 
by  reasonable  or  necessary  Inference,  or  may 
be  transposed  or  supplied,  and  thus  the  lan- 
guage be  moulded  to  express,  so  far  as  can 
reasonably  be  done,  the  testator's  intention. 
True,  the  heir  at  law  is  to  be  favore^  but 
that  Is  a  rule  to  aid  In  making  a  choice  be- 
tween reasonable  meanings.  True,  too,  ordi- 
narily, the  last  clause  of  two  which  conflict, 
is  supreme,  but  it  has  no  application  where 
the  effect  would  be  to  defeat  the  real  intent 
These  principles  are  so  familiar  and  have 
been  'So  often  applied  in  this  court  that  a 
mere  statement  of  them  is  suflScient  for  the 
purpose  of  this  case. 

In  the  light  of  the  foregoing  the  way  to  a 
solution  of  the  question  presented  for  deci- 
sion is  fairly  plain.  The  will,  as  a  whole, 
shows  without  room  for  reasonable  contro- 
versy, these  circumstances:  The  testatrix  in- 
tended that  none  of  her  property  should  go 
to  her  only  heir  at  law.  She  purposed  pro- 
viding for  a  distribution  of  all  her  estate 
She  had  in  mind  two  classes  of  beneficiaries, 
the  first,  consisting  of  three  members  and  de- 
nominated her  "children,"  though  they  were 
only  her  step-children,  and  the  second,  con- 
sisting of  five  members, — her  grandchildren. 
She  gave  the  step-children  the  place  of  first 
Importance  showing  that  she  regarded  them 
the  nearest  to  her  as  worthy  of  being  bounti- 
fully remembered. 

[6,  71  Now  one  of  the  most  weighty  rules 
for  Judicial  construction  is  that  of  two  rea- 
sonable meanings,  one  which  will  render  a 
will  void,  in  whole  or  in  part,  for  uncertainty 
and  one  which  will  not,  the  latter  is  to  pre- 
vail. In  view  of  that  and  the  manifest  pur- 
pose of  the  testatrix  to  dispose  of  all  of  her 
property,  the  circumstance  that  she  regarded 
the  members  of  the  first  class  of  beneficiaries 
as  if  they  were  her  children  in  the  first  de- 
gree of  her  own  blood, — the  major  probabili- 
ties seem  to  he  that  she  purposed  providing 
for  them  as  a  preferred  class  and  dividing  the 
residue  of  her  estate  between  her  grandchil- 
dren, as  the  circuit  court  held.  To  say  that 
there  is  as  much  reason  for  holding  that  the 
testator  erred  in  naming  the  fraction  of  her 
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plainly,  Intended  to  first  provide  for  tnem  and 
bestow  the  residue  of  her  estate  on  the  mem- 
bers of  the  class  who  were  second  In  Impor- 
tance. After  having  given  one-flfth  of  her  es- 
tate to  each  of  the  four  members  of  the  first 
class,  there  was  left  bat  one-fifth  to  be  di- 
vided between  the  five  members  of  the  sec- 
ond class,  or  one-twenty-flfth  to  each,  instead 
of  one-tenth.  That  she  intended  the  residue 
to  go  to'  them  In  equal  shares  and  used  the 
word  "one-tenth"  by  mistake,  seems  quite 
plain.  The  improper  designation  of  the  frac- 
tion may  be  rejected,  as  we  have  seen,  and 
the  will  read  as  bequeathing  the  residue  of 
the  estate,  left  after  setting  aside  four-flfths 
for  the  first  class,  to  the  members  of  the  sec- 
ond class  in  equal  shares. 

Probably  as  good  an  illustrative  case  of 
the  power  of  Judicial  construction  in  such  cir- 
cumstances aa  we  have  here  is  Ellis  v.  Fair- 
banks et  al.,  132  Mass.  485,  where  the  frac- 
tional parts  of  an  estate  devised  or  be- 
queathed exceeded  the  whole.  The  last  was 
treated  as  referring  to  the  residuum,  the 
designation  of  the  fractional  part  being  whol- 
ly rejected  as  that  would  cure  the  difficulty 
and  elTect  the  testamentary  purpose.  Quite 
as  much  liberty  was  taken  with  the  testator's 
language  in  Waters  v.  Hatch  et  al.,  181  Mo. 
262,  79  S.  W.  916,  where  he  willed  sixty 
shares  of  stock  In  a  particular  bank  to  one 
person  and  twenty  shares  of  stock  in  the 
same  bank,  to  another,  though  he  owned  but 
sixty  shares  of  such  stock.  However,  he 
owned  twenty  shares  of  stock  In  another  bank 
and  the  name  thereof  was  substituted  so  as 
to  carry  out  the  manifest  intent,  the  court 
remarking: 

"By  following  the  letter  of  the  will  and 
shutting  the  eyes  to  the  intention  of  the  tes- 
tator, this  provision  of  the  will  would  be 
nullified.  But  If  the  Intention  is  observed  the 
clause  is  full  of  meaning.  It  Is  tbe  duty  of 
the  court  to  give  such  a  construction  to  a 
will  as  will  effectuate  the  manifest  Intention 
of  the  testator  as  discerned  from  the  whole 
will  itself,  and  not  to  so  construe  it  as  to 
cause  any  of  the  provisions  to  i)eri8h." 

So  here,  if  the  manifest  intent  of  the  tes- 
tatrix to  make  a  complete  disposition  of  her 
estate  and  to  treat  the  members  of  the  first 
class  of  her  beneficiaries  as  her  children  and 
as  having  paramount  claims  upon  her  bounty, 
the  last  clause  of  the  language  in  question  is 
full  of  meaning  and  tells  a  pretty  plain  story, 
viz:  that  the  grandchildren  should  take  in 
equal  shares  the  residue  of  the  estate  left 
after  providing  for  the  members  of  the  first 
remembered  as  Indicated. 

In  the  Matter  of  the  Estate  of  Wood,  36 
CaL  75,  the  word  "testate"  was  substituted 
for  the  word  "intestate."    Otherwise  the  in- 


ter was  remedied  by  supplying  langmage  In 
place  by  implication  so  as  to  effect  tbe  in- 
tent of  the  testator.  Many  instances  are 
therein  referred  to  of  like  dealing  with  audi 
matters. 

In  Re  Donges'a  Estate,  103  Wis.  497.  79  N. 
W.  788,  74  Am.  St  Rep.  885,  in  order  to  give 
the  will  the  effect  the  testator  iatended,  the 
real  purpose  was  read  out  of  it  by  interpolat- 
ing a  clause  containing  six  words,  and  It  was 
pointed  out  that  the  dominant  rule  of  con- 
struction is  that  the  intention  of  tbe  testator, 
BO  far  aa  reasonably  readable  out  of  hia  will, 
must  govern  and  that  all  other  rules  are 
merely  helpful  indications  to  be  given  more 
or  leas  weight  according  to  drcumstanoes,  or 
none  at  all  in  case  of  countervailing  consider- 
ations. 

Tbe  Judgment  is  affirmed. 

SIE3BEGKER,  J.,  took  no  part. 


VAN  VALKENBDRGH  v,  CUT  OF  Mlli- 

WAUB^JB. 

(Supreme  Court  of  Wisconsin.    Nov.  18,  1913^) 

1.  MnmciPAL  CoRPOBATioKS  a  321*) — SlDK- 
WALKs  —  Reconstbuctiok  —  Necbssitt  — 
Determination. 

Tbe  determination  of  the  board  of  public 
works,  of  a  dty  that  a  certain  sidewalk  is  so 
defective  as  to  require  construction  of  a  new 
one  is  conclusive  if  it  rests  on  any  reasonable 
basis,  and  will  not  be  overturned  except  in  a 
case  showing  a  clear  abuse  of  authoritr. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,    Cent    Dig.    §§    837-^840;     Dec. 

2.  Municipal  Cobpobatioitb  (I  360*)— Side- 
walks —  ReCONSTBUCTION  —  ATTTHORrrT  OF 
CONTBACTOB— EXCESS. 

Where  a  contractor's  agreement  with  a 
city  was  to  replace  defective  sidewalks  with 
cement  walks  as  ordered  in  writing  by  the 
city's  board  of  public  works,  and  the  board  or- 
dered a  specified  walk  containing  480  square 
feet  in  front  of  plaintifl^s  property,  the  con- 
tractor's authority  was  limited  by  the  order, 
and  he  could  not  recover  for  a  wider  walk  re- 
quired by  a  dty  ordinance. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  {f  892,  892)i ;  Dec. 
Dig.  !  360.*] 

Timlin,  J.,  dissenting. 

Appeal  tfrom  Circuit  Court,  Milwaukee 
County;    F.   C.   Eschweiler,  Judge. 

Action  to  recover  the  value  of  a  quantity 
of  lumber  alleged  to  have  belonged  to  plain- 
tiff and  wrongfully  converted  by  the  defend- 
ant to  its  own  use;  also  to  recover  the 
amount  of  a  sidewalk  tax,  alleged  by  the 
plaintiff  to  have  been  wrongfully  assessed 
upon  his  property  and  paid  by  Iiiin  under 
protest 

The  trial  court  found  the  facts  to  be  as 
follows:    During  the  times  matwial  to  the 
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case  plaintiff  was  the  owner  of  Lots  IS  and 
16,  block  6  In  the  Fifth  ward  of  the  city  of 
Mllwankee,  Wis.  May  29,  1008,  said  dty 
contracted  with  one  Markey  to  remove  de- 
fective sidewalks  in  said  ward.  October 
13th,  thereafter,  Markey,  pursuant  thereto 
removed  a  wooden  sidewalk  in  front  of  plain- 
tiff's property.  Defendant  did  not  convert 
to  its  own  use  the  plaintiff's  lumber.  By 
El  city  ordinance  the  sidewalk  in  question 
was  required  to  be  16  feet  wide.  The  side- 
(valk  alleged  to  have  been  wrongfully  taken 
up  was  out  of  repair  October  2,  1908.  On 
that  day  Markey,  under  his  contract,  was 
July  ordered  by  the  board  of  public  works 
)f  said  city  to  construct  a  cement  sidewalk 
In  front  of  plaintiff's  property  according  to 
specifications.  The  order  recited  that  the 
irea  of  the  walk  to  be  constructed  was  about 
ISO  square  feet,  rate  11%  cents  per  square 
Toot,  and  contract  cost  $64.60.  The  only 
}rder  in  the  matter  was  the  one  containing 
3uch  recital.  Plaintiff  was  Informed  of  the 
contents  of  the  order  soon  after  it  was  made. 
E>ursuant  thereto  Markey  removed  the  old 
ind  built  the  new  walk.  Thereafter  the 
:lty  engineer  certified  completion  of  the 
Evalk,  reciting  that  it  contained  1,133  square 
Teet,  costing,  at  the  contract  rate,  $128.88, 
ind  with  some  extras,  $134.88.  Markey's 
:lalm  for  that  amount  was  extended  against 
Plaintiff's  property  in  the  assessment  roll  of 
L909  and  was  paid  by  him  under  protest 
He  demanded  return  of  the  money  so  paid 
)efore  this  action  was  commenced. 

Upon  such  facts  the  court  decided  that 
9laintlff  had  no  cause  of  action  to  recover 
Tor  conversion  of  lumber,  but  that  defendant 
lad  no  authority  to  levy  any  sum  against 
plaintiffs  property  for  the  cement  sidewalk 
n  excess  of  $64.60,  and  that  he  was  entitled 
»  recover  his  excess  payment,  to  wit :  $74.- 
%,  and  costs.  Judgment-  was  rendered  ac- 
K)rdlngly.    Both  sides  appealed. 

Daniel  W.  Hoan,  City  Atty.,  and  Clifton 
CVilliams,  Sp.  Asst  aty  Atty.,  both  of  Mil- 
waukee, for  appellant  F.  B.  Van  Valken- 
jurgh,  of  Milwaukee,  In  pro.  per. 

MARSHAUj,  3.  Plaintiff  challenges  the 
tnding  of  fact  in  defendant's  favor  as  to 
:be  latter  having  appropriated  the  former's 
umber  which  came  from  the  old  walk.  If 
jxe  court  erred  in  respect  to  that,  plaintiff 
ihould  have  had  Judgment  for  such  lumber. 
Se  also  complains  of  the  finding  to  the  ef- 
fect that  the  old  sidewalk  was  replaced  by 
iie  new  one  because  of  the  former  being 
lefectlve, — the  theory  being  that,  if  the  old 
sidewalk  was  in  such  good  condition  there 
^as  no  reason  for  replacing  it  other  than 
}ecause  the  board  of  public  works  favored 
:ement  walks,  the  displacement  was  illegal. 
Those  matters  are  ruled  in  defendant's  favor 
lecause  the  record  does  not  satisfy  us  of  the 
Indings  being  against  the  clear  preponder- 
tnce  of  the  evidence. 


[1]  Assuming  for  the  case  that  counsel  is 
right  as  to  the  limit  of  authority  to  replace 
the  old  with  new  sidewalks,  the  record  does 
not  convince  us,  clearly,  that  the  board  of 
public  works  failed  to  observe  such  limita- 
tion. Whatever  conditions  precedent  to  the 
right  of  the  board  to  act  existed,  in  the  ab- 
sence of  pretty  clear  evidence  to  the  contrary, 
we  must  assume  that  it  kept  within  the  scope 
of  its  authority.  So  far  as  it  was  required 
to  pass  upon  matters  of  fact,  as  for  example 
whether  the  old  sidewalk  was  out  of  condi- 
tion, or  its  being  out  of  condition  was  so 
liable  to  occur  that  its  replacement  by  a  new 
walk  was  reasonably  necessary,  its  Judgment 
Is  conclusive  if  it  rests  on  any  reasonable 
basis.  To  overturn  such  Judgment  would  re- 
quire a  case  showing  a  clear  abuse  of  author- 
ity. However,  here,  as  indicated,  there  is  a 
finding  that  the  old  sidewalk,  on  the  day 
when  it  was  taken  up,  was  defective  and  we 
do  not  see  our  way  clear  to  overrule  that 
decision. 

[2]  The  defendant's  appeal  challenges  the 
recovery  by  plaintiff  of  the  amount  of  the 
tax  paid  under  protest  in  excess  of  the  sum 
appropriate  to  the  order  entered  by  the 
board  of  public  works  for  construction  of  a 
cement  sidewalk,  containing  about  480  feet 
The  Jurisdictional  requisite  to  the  contractor 
legally  constructing  the  sidewalk  was  the 
order  entered  by  the  board.  His  agreement 
with  the  city  was  to  replace  defective  side- 
walks with  cement  walks  as  he  should  be 
ordered  in  writing  by  such  board.  He  was 
thus  ordered  as  to  a  walk  of  about  480  feet, 
that  being  sufficient  for  a  six  foot  walk.  It 
gave  him  no  warrant  for  constructing  a  16 
foot  walk.  The  trial  court  ruled  correctly  in 
limiting  the  right  of  the  city  to  charge  plain- 
tiff's property  for  the  contractor's  benefit  to 
the  contract  cost  of  the  work  he  was  ordered 
to  construct 

Counsel  denominates  the  call  in  the  order 
made  by  the  board  of  public  works  for  a  6 
instead  of  a  16  foot  walk  as  a  mere  clerical 
mistake;  and  insists  that  it  was  in  no  sense 
Jurisdictional.  It  may  be  that  a  6  foot  walk 
was  ordered  when  a  15  foot  should  have 
been,  but  the  difficulty  can  hardly  be  called  a 
clerical  mistake.  The  order  was  a  final  dis- 
cretionary act  of  the  board  of  public  works. 
It  doubtless  specified  Just  what  it  intended 
to  at  the  time.  The  contractor  had  no  au- 
thority to  proceed  other  than  upon  the  or- 
der and  was  limited  thereby.  It  is  not  per- 
ceived why  he  was  not  a  mere  voluntary  act- 
or as  to  whatever  he  did  beyond  the  scope 
of  such  order. 

The  Judgment  Is  affirmed. 

SIEBBCKER,  J.,  took  no  part 

TIMLIN,  J.  (dissenting).  By  a  dty  ordi- 
nance which,  when  reasonable  and  within 
the  legislative  Jurisdiction  of  the  common 
council,  has  the  same  force  as  a  statute, 
this  sidewalk  was  required  to   be^  is  test 
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inis  upon  a  wiatn  oi  six  leei.  xne  contractor 
built  a  15-foot  sidewalk  as  the  ordinance  re- 
quired, and  the  lot  owner  paid  for  the  same 
and  now  sues  to  recover  what  It  cost  in  ex- 
cess of  the  erroneous  computation  contained 
In  the  order  of  the  board  of  public  works. 
By  permitting  a  recovery  on  this  technicality 
we  Rive  the  plalntlfT  a  eddewalk  15  feet  wide 
at  the  cost  of  one  6  feet  wide,  discriminate 
In  his  favor  as  against  other  abutting  owners 
in  Ms  Immediate  vicinity,  add  to  the  em- 
barrassments and  dlfflcultles  of  municipal 
governments,  and  then  probably  wonder  why 
American  dty  government  has  not  been  a 
success. 


TAIXMAN  ▼.  CHIPPEWA  SUGAR  CO. 
(Supreme  Court  of  Wisconsin.    Not.  18,  191S.) 

1.  Mabtbb  and  Sebvant  (S  &J%,  New,  vol.  16 
Key-No.  Series)  —  Injuries  to  Sebvant  — 
Statutes— Co  nstbuction— ' '  S  afe  . " 

The  workman's  compensation  act  (St.  1911, 
i  2394 — 18)  requiring  employers  to  furnish  em- 
ployment which  shall  h<>  safe  for  the  employes, 
as  limited  by  section  2394-41,  subd.  11,  defin- 
ing the  term  "safe"  as  meaning  such  freedom 
from  danger  to  the  life,  health,  and  safety  of 
employes  as  the  nature  of  the  employment  will 
reasonabfy  permit,  should  be  given  a  liberal 
construction  In  favor  of  life,  health,  and  limb. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  p.  6282;    voL  8,  p.  7792.] 

2.  Masteb  and  Sebvant  (}  87%,  New,  vol.  16 
Key-No.  Series)  —  Injuries  to  Servant  — 
Safe  Place  of  Work. 

Under  workman's  compensation  act  (St. 
1911,  i  2394—48),  providing  that  every  employ- 
er shall  furnish  employment  which  shall  be 
safe,  as  limited  by  section  2394 — 31,  subd.  11, 
defining  the  term  safe"  as  such  freedom  from 
danger  as  the  nature  of  the  employment  will 
reasonably  permit,  a  master  engaged  in  the 
beet  sugar  business  is  not  liable  for  an  Injury 
to  an  employ^  caused  by  slipping  on  pulp  which 
escaped  onto  the  floor;  it  appearing  that  in  the 
beet  sugar  industry,  where  pulp  is  necessarily 
carried  about  the  building,  it  is  impossible  to 
prevent  some  of  it  from  falling  on  the  floor. 

Appeal  from  Circuit  Court,  Chippewa  Coun- 
ty ;  James  Wlckham,  Judge. 

Action  by  Robert  Tallman  against  the 
Chippewa  Sugar  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Plaintiff  bronght  this  action  to  recover 
damages  for  personal  injuries.  The  defend- 
ant owned  and  operated  a  beet  sugar  factory 
at  the  dty  of  Chippewa  Fkills,  and  employed 
a  large  number  of  workmen.  Including  the 
plaintUT,  who  performed  such  work  as  he 
was  directed.  On  the  24th  day  of  October, 
1911,  while  in  the  course  of  sncb  employ- 
ment, and  about  a  week  after  he  was  hired, 
the  plaintiff,  as  was  his  custom  in  going  to 
his  place  of  work,  started  to  pass  through  a 
room  in  defendant's  factory  called  the  pulp 


cnargea  was  "tnac  tne  noor  in  saia  room  was 
covered  with  pulp  and  refuse  of  the  sugar 
beets,  and  that  by  reason  thereof  bad  be- 
come wet  and  slippery,  and  any  person  go- 
ing across  said  floor  would  be  likely  to  slip 
and  fall  thereon,  which  said  facts  were  at 
all  times  well  known  to  the  said  defendant, 
and  were  unknown  to  this  plalntlfif,  and  tbat 
the  negligence  of  said  defendant  consisted  in 
allowing  and  permitting  the  said  pulp  and 
refuse  of  sugar  beets  to  remain  upon  the 
floor  of  said  room  so  that  the  same  would  be 
sUppery  and  unsafe  for  use,  and  in  faiilng 
to  clean  up  the  said  room,  and  remove  the 
sugar  beets  therefrom,  so  tliat  the  same 
could  be  used  by  its  employes  without  dan- 
ger to  them."  The  answer  denied  generally 
all  the  allegations  of  the  complsilnt.  At  the 
close  of  the  plaintiff's  evldience,  defendant 
moved  for  a  nonsuit,  which  was  granted  by 
the  court,  and,  from  such  Judgment  of  non- 
suit, the  plaintiff  appealed. 

W.  H.  Frawley  and  T.  F.  Fiawley,  both  of 
Eau  Claire,  for  appellant  W.  H.  Stafford, 
of  Chippewa  Falls  (T.  J.  Connor,  of  C3ilppewa 
Falls,  of  counsel),  for  respondent. 


VINJB,  J.  (after  stating  the  facts  as  abov^. 
The  evidence  shows  that  plaintiff,  in  going 
to  his  work  on  defendant's  premises,  went 
through  an  empty  room,  called  the  pnlp 
room;  that  from  one  side  of  this  room 
there  extended  diagonally  across  a  portioa 
of  It,  and  through  the  ceiling,  what  is  called 
a  pulp  screw.  This  screw  carried  wet  beet 
pulp  from  below  to  a  room  above.  Near  the 
ceiling  there  was  a  leak  in  the  screw,  and 
water  and  wet  pulp  dripped  down,  so  that 
the  floor  beneath  was  covered  to  the  depth 
of  from  a  quarter  of  an  inch  to  nearly  an 
inch  in  thickness  over  a  width  of  three  or 
four  feet,  and  extending  clear  across  the 
room.  Some  pulp  was  also  shown  to  come 
down  from  the  floor  above  around  wb^e  the 
pulp  screw  iwssed  through  the  celling.  Ilie 
pulp  room  was  weU  lighted,  so  that  the  con- 
dition of  the  floor  was  readily  visible  to  any 
one  passing  over  the  same.  Plaintiff,  while 
going  to  his  work,  and  while  walking  over 
the  wet  pulp,  slipped,  and  sustained  the  in- 
juries complained  of. 

[1,2]  The  claim  Is  that  the  master  failed 
to  furnish  plaintiff  a  safe  place  in  which  to 
work.  The  injury  occurred  October  24,  lUU. 
after  the  workman's  compensation  act  took 
effect  The  duty  of  the  master,  therefore, 
to  furnish  a  safe  place  of  employment  l£ 
governed  by  the  provisions  of  section  2391— 
48,  which  require  that  "every  employer  shall 
furnish  employment  which  shall  be  safe  tor 
the  employ&t  therein  and  shall  tumlsh  a 


follows:  "The  term  'safe'  and  'safety*  as  ap- 
plied to  an  employment  or  a  place  of  employ- 
ment shall  mean  snch  freedom  from  danger 
to  tbe  life,  health  or  safety  of  employes  or 
freQuenters  as  the  nature  of  the  employment 
will  reasonably  iwrmlt"  Translating  the 
statutory  duty  in  terms  of  the  definition,  we 
find  that  it  is  the  duty  of  the  employer  to 
furnish  the  seirant  with  a  place  of  employ- 
ment as  free  from  danger  to  the  life,  health, 
or  safety  of  employes  or  frequenters  as  the 
nature  of  the  employment  will  reasonably 
permit.  In  other  words,  the  place  of  employ- 
ment must  be  as  free  from  danger  as  the  na- 
ture of  the  employment  will  reasonably  per- 
mit. This  is  a  statutory  rule  which  should 
receive  a  liberal  construction  in  favor  of 
life,  health,  and  limb.  It  does  not  call  tor 
absolute  safety  In  the  ordinary  sense  of  the 
term ;  but  It  does  require  every  employer  to 
furnish  a  place  of  employment  as  free  from 
danger  as  the  nature  of  the  employment  will 
reasonably  permit  The  extent,  if  any,  to 
which  the  statute  modifies  the  common-law 
duty  of  the  master  to  exercise  ordinary  care 
in  furnishing  a  safe  place  it  Is  thought  best 
now  not  to  Inquire  into  or  to  determine. 
The  safe  course  is  to  tie  to  the  statutory  ex- 
pression of  the  duty,  and  apply  it  to  cases  as 
they  arise.  Such  expression  is  so  clear  and 
simple  that  nothing  can  be  made  clearer  by 
way  of  explanation  or  substitution  of  phrase- 
ology. Like  the  words  "reasonable  doubt" 
in  the  criminal  law,  the  statutory  declaration 
cannot  well  be  further  simplified.  But,  while 
tbe  test  applied  Is  plain,  cases  will  no  doubt 
arise  in  which  there  will  be  a  difference  of 
opinion  as  to  whether  the  employer  baa 
compiled  with  the  test  Such  was  the  case 
of  Sparrow  v.  Menasha  Paper  Co.,  143  N. 
W.  317. 

In  the  instant  case  tbe  employer  was  op- 
erating a  beet  sugar  factory,  in  which  beets 
were  reduced  to  pulp,  and  the  pulp  carried 
from  room  to  room  In  conveyors,  and  finally 
loaded  onto  cars.  Any  one  at  all  familiar 
with  the  operation  of  manufacturing  sugar 
from  beets  as  customarily  carried  on  in 
large  factories  knows  that  the  presence  here 
and  there  of  wet  beet  pulp  Is,  if  not  a  neces- 
sary, at  least  a  usual,  incident  of  such  busi- 
ness. It  would  be  practically  Impossible  to 
operate  such  a  factory  without  the  presence, 
in  places  over  which  employes  must  walk, 
of  more  or  less  wet  pulp  The  making, 
handling,  and  presence  of  pulp  Is  a  feature 
of  the  work  Itself.  The  nature  of  the  em- 
ployment is  such  that  It  will  not  reasonably 
permit  of  an  entire  absence  of  pulp  in  places 
where  employes  may  be  required  to  work  or 
pass  over.  Just  as  oil  cannot  be  kept  entire- 
ly away  from  the  floor  under  and  near  an 


places  in  a  beet  sugar  factory  where  em- 
ployes must  work  or  pass  over.  Applying 
the  statutory  test  to  the  situation  as  shown 
by  plaintlirs  evidence,  we  reach  the  conclu- 
sion that  the  trial  court  properly  granted  a 
nonsuit  on  the  ground  that  the  evidence 
failed  to  show  that  the  place  In  question 
was  not  as  free  from  danger  as  the  nature  of 
the  employment  would  reasonably  perinit 
Judgment  affirmed. 

SIBBECKER,  J.,  took  no  part, 


ARNOLD,  Sheriff,  v.  SCHMIDT. 
(Supreme  Court  of  Wisconsin.    Nov.  18,  19 

1.  Habeas  Corpus  (i  30*)— Ebrobs— lav 

LARITIEB. 

The  error  of  a  municipal  court  in  disr 
an  appeal  from  the  district  court  of  Mi* 
coanty  in  a  criminal  case  was  not  revie' 
habeas  corpus  by  tbe  accused  after  se' 
the  district  court 

[Ed.  Note. — For  other  cases,  see  H 
pus.  Cent  Dig.  |  25;   Dec.  Dig.  f  ? 

2.  Cbimisal  Law  (§  1216*)— Te» 
ONMENT— Computation. 

Under  a  commitment  to  a  h' 
non  until  a  fine  and  costs  were 
tbe  prisoner  should  be  discharge 
of  law,  but  not  to  exceed  30  d 
imprisonment  did  not  begin  ui 
on  the  commitment 

[Ed.  Note.— For  other  cf 
Law,  Cent  Dig.  S|  3310-' 
1216.  •! 

3.  Statutsb  (I  176*)— O 

DICTION  OF  DiSTBICT  f 

Upon  a  prosecution 
1435b,  proviaing  for  lie 
ticing  medicine,  aurger 
tion  1435e,  imposing 
thereof,  the  district 
construe  the  statuter 
fendant    was    praC 
standing  he  chose 
Uc." 
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6.  Habeas  Cobptts  (|  105*)— Jubisdictioii  to 
Relieve— Statutes. 

Under  St  1911,  |  3408,  forbidding  the  writ 
of  habeas  corpua  to  one  committed  or  detained 
br  virtue  of  the  final  judgment  or  order  of  any 
competent  tribunal  of  civil  or  criminal  juris- 
diction, or  by  virtue  of  any  execution  issued 
thereon,  and  section  3410,  requiring  application 
for  the  writ  to  state  that  the  person  restrained  Is 
not  so  committed  or  detained,  the  judge  or  court 
should  refuse  the  writ,  where  it  appears  in  the 
first  instance  that  coniiction  is  by  Judgment  of  a 
court  of  competent  jurisdiction,  and,  where  this 
does  not  appear  until  the  hearing,  he  should 
quash  the  writ,  and  remand  the  prisoner. 

IBA.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  »  93,  94;  Dec.  Dig.  1 105.»] 

7.  Habeas  Cobptts  (|  110*)— Delay— Abubb 
OF  Writ. 

Habeas  corpus  is  in  its  nature  a  summary 
proceeding,  and  it  is  an  abuse  of  the  writ  to  is- 
sue it,  remand  the  accused  to  the  custody  of  his 
attorney,  or  permit  him  to  go  at  large  on  his  own 
recognizance,  and  then  hold  the  cause  under 
consideration  for  several  months. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Gent  Dig.  |  99;  Dec.  Dig.  i  110.*] 

8.  Physicians  and  Suboeonb  (J  1*)— Lioenbe 
AND  Pbacticb— Statute— "Osteopathy." 

St  1911,  {  1435b,  providing  for  the  licens- 
ing of  all  persons  practicing  medicine,  surgery,  or 
osteopathy  for  fee  or  compensation  in  any  of 
their  branches,  and  section  1435e,  imposing  a 
fine,  etc.,  for  practicing  without  a  license,  are 
within  the  legislative  power  to  prescribe  quali- 
fications having  reasonable  relation  to  the  busi- 
ness or  provision  of  "osteopathy,"  defining  that 
term  as  a  system  of  treatment  based  on  the  the- 
ory that  diseases  are  chiefly  due  to  deranged 
mechanism  of  the  bones,  nerves,  blood  vessels, 
and  other  tissues,  and  can  be  remedied  by  ma- 
nipulations of  these  parts. 

[lid.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {  1 ;   Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5069,  6070.] 

9.  Constitutional  LiAW  ({  42*)  —  Pebbons 
Entitled  to  Raise  Constitutional  Ques- 
tions. 

On  habeas  corpus  to  obtain  release  from 
commitment  under  the  statutes  requiring  a  li- 
cense for  the  practice  of  osteopathy  for  reward, 
the  prisoner,  not  having  applied  for  a  license, 
cannot  question  the  validUty  of  the  statute  so  far 
as  it  prescribes  qualifications  for  entering  up- 
on the  study  of  osteopathy. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  IMg.  fi  39,  40;   Dec.  Dig.  }  42.*] 

10.  Constitutional  Law  (|  230*)— Physi- 
cians AND  SUBOBONS  (f  2*) — QUALIFICA- 
TIONS —Licensing  Osteopaths  —Paid  ob 
Gbatuitous  Sebvices. 

St  1911,  {  1435b,  providing  that  persons 
practicing  osteopathy  for  reward  shall  obtain  a 
license  therefor,  is  not  invalid  as  limited  to  per- 
sons practicing  for  fees,  since  that  is  a  legitimate 
ground  of  classification. 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  g  687:  Dec.  Dig.  j  230;* 
Physicians  and  Surgeons,  Cent  Dig.  |  2;  Dec. 
Dig.  8  2.*] 

Error  to  Circuit  Conrt,  Milwaukee  Comity ; 
Lawrence  W.  Halsey,  Judge. 

Habeas  corpus  by  Herbert  Schmidt  against 
W.  A.  Arnold,  Sheriff,  etc.    From  a  judgment 


the  custody  of  the  Sheriff  under  the  oommft- 
ment 

A.  C.  Umbrelt  and  B.  J.  Tockey.  rHst.  At- 
ty.,  both  of  Mlwaukee,  and  W.  C.  Owen,  At- 
ty.  Gen^  for  plaintiff  in  error.  H.  £•.  £aton. 
of  Milwaukee  (Jared  Thompson,  Jr.,  of  Mil- 
waukee, of  counsel),  for  defendant  In  error. 
Morris  &  HartweU,  of  La  Crosso,  aa  amicns 
curlie. 

TIMLIN,  X    On  Febniary  14,  1912.  com- 
plaint was   made  to  the   district  court  for 
Milwaukee  county,  charging  that  tbe  defendr 
ant  in  error  (hereinafter  called   defendant) 
did  on  February  12,  1912^  in  the  county  of 
Milwaukee,  unlawfully  and  wlthoat  author- 
ity hold  himself  out  to  the  public  aa  a  phjd- 
dan,  surgeon,  and  osteopathlst,  and  did  then 
and  there  unlawfully  and  without  authority 
in  law  practice  medicine,  surgery,  and  osteop- 
athy, and  did  then  and  there  for  a  fee  and 
for  a  compensation  prescribe  and  reoommend 
for  a  like  use  and  apply  medical  and  surgi- 
cal treatment  and  osteopatliic  manipulation 
for  the  cure  and  relief  of  wounds,  bodily  in- 
juries, infirmities,  and  diseases,  not  then  and 
there  possessing  and  not  having  obtained  a 
license  authorizing  him  so  to  do  contrary  to 
the  statute,  etc.    On  this  complaint  a  war- 
rant was  issued,  the  defendant  arrested,  and 
brought  before  said  court,  and  after  trial 
found  guilty  "aa  cliarged  in  the  compIAlnt" 
and  adjudged  to  pay  a  fine  of  $100  and  costs, 
and  be  committed  to  the  house  of  correction 
of  Milwaukee  county  at  hard   labor  nntil 
said  fine  and  costs  were  paid  or  discharged, 
but  such  imprisonment  not  to  exceed  in  all 
30  daya    Thereafter,  and  on  February  2Stb 
next,  defendant  filed  with  tbo  clak  of  said 
court  a  notice  of  appeal  to  the  municipal 
court,   attempting  thereby  to   appeal   from 
said  judgment  and  s^itence,  together  with  a 
recognizance  on  said  appeal. 

[1]  While  said  cause  was  pending  on  this 
appeal  in  the  municipal  court,  and  on  June 
14tb  next,  the  district  attorney  moved  to 
dismiss  the  appeal,  and  on  June  18,  1912,  the 
appeal  was  by  order  dismissed.  The  aH>eal 
was  improperly  dismissed ;  bnt  tliat  error  is 
not  available  in  this  proceeding.  State  v. 
Momsen,  158  Wis.  208,  140  N.  W.  1117.  Tbe 
municipal  court,  however,  htid  -the  case  for 
further  argument  until  October  8, 1912,  when 
he  ordered  that  all  papers,  files  and  records 
in  the  cause  be  remanded  to  the  district  court 
for  Milwaukee  county. 

[2]  On  the  date  last  moitioiied  the  last- 
named  conrt  issued  a  commitment  commit- 
ting the  defendant  to  the  house  of  correction 
"until  such  fine  and  costs  are  paid,  or  until 
he  shall  be  thence  discharged  by  due  course 
of  law,"  but  not  to  exceed  30  days.     Under 
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xaKen  in  cusioay  on  uiis  comnucmeni  oy  uie 
plalntlS  In  error  (hereinafter  called  plain- 
tiff),  wherenpon  defendant  at  once  procured  a 
•writ  of  habeas  corpus  from  the  circuit  court 
for  Milwaukee  county,  and  the  latter  court 
on  January  22,  1913,  in  proceedings  upon 
said  writ,  discharged  the  defendant  from 
custody  on  the  ground  that  his  imprisonment 
•was  illegal.  Between  the  time  of  the  issu- 
ing of  the  writ  of  habeas  corpus  on  October 
8,  1912,  and  the  order  of  discharge  on  Janu- 
ary 22,  1913,  the  defendant  was  in  the  cus- 
tody of  his  attorney  by  order  of  the  court, 
and  was  not  in  the  custody  of  the  sheriff  of 
Milwaukee  county,  or  any  other  peace  officer, 
or  keeper  of  the  common  jail,  or  in  other 
place  of  incarceration. 

The  plaintiff  contends  that  the  discharge 
•was  illegal  and  unauthorized,  because  the 
circuit  court  considered  the  evidence  taken 
on  the  trial,  the  transcript  of  which  was  at- 
tached to  and  made  part  of  the  petition  for 
liabeas  corpus,  and  therefrom  concluded  that 
there  was  no  evidence  tending  to  show  the 
defendant  guilty  of  any  offense.  The  defend- 
ant maintains  the  right  and  duty  of  the  cir- 
cuit court  to  80  examine  the  evidence  and 
decide  thereon  in  a  habeas  corpus  proceed- 
ing. Counsel  substantially  agree  that  there 
was  evidence  that  the  defendant  for  pay 
treated  a  person  claiming  to  be  suffering  from 
some  ailment  by  rubbing  or  manipulating  the 
spine  of  such  person.  They  agree  further 
that  the  defendant  claimed  to  be  acting  as  a 
"chiropractic"  in  so  doing.  The  statute  (sec- 
tion 1435b,  Wis.  Stats.)  provides  for  licensing 
all  persons  practicing  medicine,  surgery,  or 
osteopathy  in  any  of  their  branches  in  this 
state,  and,  further  (section  1435e),  that  any 
person  beginning  such  practice  without  hav- 
ing obtained  such  license,  etc.,  shall  be  pun- 
ished by  fine,  etc. 

[3,4]  If  the  complaint  had  charged  that 
the  defendant  carried  on  business  as  a  chiro- 
practic, and  did  for  a  fee  or  compensation 
prescribe  or  recommend  chiropractic  manipu- 
lation, it  is  probable  the  complaint  would 
state  no  offense ;  but,  it  to  this  were  Joined 
an  averment  that  that  which  the  defendant 
practiced  and  carried  on  and  prescribed  was 
in  fact  a  branch  of  osteopathy,  although  de- 
fendant called  it  by  the  other  name,  the  com- 
plaint would  be  good.  So  under  the  com- 
plaint in  the  instant  case  and  the  evidence 
the  district  court  bad  Jurisdiction  to  decide 
this  very  question.  He  might  have  been  con- 
vinced that  the  defendant  was  practicing 
osteopathy,  nothwitlistandlng  defendant  chose 
to  call  it  by  another  name.  The  district 
court  had  Jurisdiction  to  construe  this  stat- 
ute, and.  If  he  erred  in  his  construction  so 
as  to  make  the  term  "osteopathy"  cover  more 
tban  It  should  cover,  and  include  the  quite 
148N.W.-e7 


10  wnai  acnciencies  in  eviaence  may  oe  re- 
viewed on  habeas  corpus. 

[5]  It  is  unprofitable  to  consider  the  con- 
fiict  of  authority  existing  elsewhere.  The 
rule  of  law  for  this  state  is  found  in  State 
ex  rel.  Durner  v.  Huegln,  110  Wis.  189,  237, 
85  N.  W.  1046,  1057  (63  L.  R.  A.  700).  In 
habeas  corpus:  "The  reviewing  court,  In  the 
exercise  of  Its  function,  must  necessarily  pass 
upon  and  reverse  or  affirm  the  decision  of 
the  committing  magistrate,  if  such  matters 
are  properly  presented  for  its  consideration, 
according  to  its  determination  thereof,  and  in 
doing  so  It  does  not  go  beyond  Jurisdictional 
defects.  It  can  examine  the  evidence  only 
sufficiently  to  discover  whether  there  was  any 
substantial  ground  for  the  exercise  of  Judg- 
ment by  the  committing  magistrate.  It  can- 
not go  beyond  that  and  weigh  the  evidence. 
•  •  •  When  it  has  discovered  that  there 
was  competent  evidence  for  the  Judicial  mind 
of  the  examining  magistrate  to  act  upon  in 
determining  the  existence  of  the  essential 
facts,  it  has  reached  the  limit  of  its  Juris- 
diction on  that  point  If  the  examining  mag- 
istrate acts  without  evidence,  he  exceeds  hla 
Jurisdiction ;  but  any  act,  upon  evidence  wor- 
thy of  consideration  in  any  aspect,  is  as  well 
wl^ln  his  Jurisdiction  when  he '  decides 
wrong  as  when  he  decides  right" 

[6]  The  foregoing  states  the  rule  with  ref- 
erence to  review  on  habeas  corpus  of  the  de- 
cision of  the  examining  magistrate  in  pro- 
ceedings for  the  arrest  and  examination  of 
offenders  and  in  analogous  cases.  The  scope 
of  review  on  the  writ  could  not  exceed  this 
in  any  case.  Where,  as  in  the  Instant  case, 
there  was  a  trial  and  final  Judgment  of  con- 
viction, this  rule  is  affected  by  section  3408, 
Wis.  Stats.,  which  provides  that  no  person 
shall  be  entitled  to  prosecute  the  writ  of  ha- 
beas corpus  who  shall  have  been  committed 
or  detained  by  virtue  of  the  final  Judgment 
or  order  of  any  competent  tribunal  of  civil 
or  criminal  Jurisdiction,  or  by  virtue  of  any 
execution  issued  upon  such  order  or  Judg- 
ment The  application  for  the  writ  is  by  sec- 
tion 3410  required  to  state  that  the  person 
restrained  of  his  liberty  is  not  committed  or 
detained  by  virtue  of  any  process,  Judgment, 
order,  or  execution  specified  in  section  3408. 
When  it  appears  that  the  conviction  is  by  a 
Judgment  of  a  court  of  competent  Jurisdic- 
tion, the  Judge  or  court  to  whom  application 
is  made  sbould  refuse  the  writ  in  the  first  in- 
stance, and,  where  this  does  not  appear  imtil 
the  hearing,  he  should  quash  the  writ,  and  re- 
mand the  prisoner.  In  re  Murphy,  148  Wis. 
292,  134  N.  W.  823. 

[7]  We  cannot  approve  the  delay  which 
was  permitted  in  the  Instant  case  on  the 
hearing.  Habeas  corpus  Is  in  its  nature  a 
summary  proceeding,  and  it  Is  an  abuse  ot 


consideration.  We  appreciate  the  known 
learning  and  devotion  to  duty  of  the  learned 
circuit  Judge,  and  it  may  be  that  he  was  im- 
pressed with  the  severity  of  the  proceedings 
against  the  defendant,  the  improper  dismis- 
sal of  the  appeal,  and  the  zeal  with  which 
he  was  prosecuted,  and  the  probable  animus 
of  the  prosecution,  and  was  anxious  to  find 
some  way  to  mitigate  the  rigor  of  the  law; 
but  tills  must  be  done  at  the  trial,  and  by 
proper  instructions  to  the  Jury,  and  not  by  an 
abuse  of  the  writ  of  habeas  corpus.  Noth- 
ing tends  more  strongly  to  bring  the  admin- 
istration of  the  law  into  disrepute,  or  to 
make  a  mere  "scarecrow  of  the  law,"  than 
to  see  convicted  persons  enjoying  the  same 
privileges  as  other '  citizens,  parading  their 
immunity  before  the  public,  and  treating  the 
public  laws  with  open  scorn  or  contemptuous 
indifference.  Cities  in  this  country  might  be 
named  where  the  abuses  which  have  grown 
tap  In  habeas  corpus  proceedings  are  so  fla- 
grant as  to  threaten  the  continued  existence 
of  the  power  to  issue  the  writ. 

[1, 1}  The  statute  under  which  the  defend- 
ant was  prosecuted,  so  far  as  relevant  here, 
on  its  face  purports  to  prescribe  qualifications 
for  and  to  authorize  the  licensing  of  persons 
practicing  medicine,  surgery,  or  osteopatuy, 
and  imposes  penalties  for  unlicensed  prac- 
tice. In  this  case  we  need  only  consider  the 
charge  of  practicing  osteopathy  for  a  fee 
without  having  a  license  or  certificate  of  reg- 
istration. 

Osteopathy  is  defined  In  Webster's  New  In- 
ternational Dictionary  as  "a  system  of  treat- 
ment based  on  the  theory  that  diseases  are 
chiefly  due  to  deranged  mechanism  of  the 
bones,  nerves,  blood  vessels,  and  other  tissues^ 
and  can  be  remedied  by  manipulations  of 
these  parts." 

"Chlropractice"  appears  to  be  a  newly  coin- 
ed compound  word  suggesting  hand  practice. 
To  plaintiff's  counsel  it  means  an  operation  or 
manipulation  founded  in  ignorance,  ineffectu- 
al in  results,  and  propagated  and  spread  by 
fraud,  while  to  defendant's  counsel  It  indi- 
cates a  very  simple  and  beneficial  massage  of 
the  spine.  The  state  may  well  require  a  li- 
cense for  the  purpose  of  regulation,  and  it  may 
prescribe  reasonable  qualifications  of  the  li- 
censee having  reasonable  relation  to  the  busi- 
ness or  profession  of  osteopathy,  understand- 
ing the  latter  as  above  defined.  Some  of  the 
qualifications  required  In  the  case  of  osteo- 
paths seem  quite  extreme;  but  we  must  grant 
something  to  the  Judgment  of  the  Legislature, 
and  people  mast  learn  to  hold  their  legisla- 
tors responsible  for  unwise  or  extreme 
laws  which  are  nevertheless  constitutional. 
Whether  the  art  of  chlropractice  is  within 


arise  upon  this  record. 

[II]  We  do  not  think  the  validity  of  tbe 
statute,  so  far  as  It  prescribes  qnallficstioni 
for  entering  upon  the  study  of  osteopath;.  15 
before  ns.  The  defendant,  not  having  applied 
for  a  license,  cannot  raise  that  question. 
There  cannot  be  much  doubt  that  the  LegisU- 
tore  possesses  tbe  general  power  to  reqnlre 
persons  practicing  osteopathy  as  above  de- 
fined to  obtain  a  license.  Consequently  It  has 
the  power  to  enforce  this  requirement  by  fine 
and  imprisonment  for  practicing  without  a  li- 
cense. It  does  not  invalidate  the  statute  tbat 
it' is  limited  to  persons  practicing  for  a  fee. 
That  is  a  legitimate  ground  of  classificatioi]. 
Bx  parte  Collins  (Tex.  Cr.  App.)  121  8.  W. 
501 ;  Wbtson  v.  Maryland,  218  U.  S.  173,  30 
Sup.  Ct.  644,  64  L.  Ed.  987 ;  Collins  v.  Texas. 
223  U.  S.  288,  32  Sup.  Ct  286,  56  U  Ed.  439. 

The  order  discharging  the  defendant  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  an  order  remanding  the  defend- 
ant to  the  custoay  of  the  sheriff  under  tbe 
commitment  in  question. 

SIEBECKES,  J.,  took  no  part 


SCHACHT  V.  ORIENTAL  STOBAGE  k 
TRANSFER  CO. 

(Supreme  Court  of  Wisconsin.    Nov.  18, 1913.) 

1.  EviDEROK  (I  489*)— Oninoir   Btid>nc»- 

Tbe  owner  of  property,  such  as  second- 
hand household  goods,  whidi  baa  no  establidi- 
ed  market  value  may  testify  to  its  value,  es- 
pecially where  he  purchased  the  greater  put 
of  it. 

[Ed.  Note.— For  other  cases,  see  ETidenc^ 
Cent  Dig.  I  2274;  Dec.  Dig.  |l89.*] 

2.  WOBDS    AND    PHSASB3— "Coot"— "BXAflOH- 

ABu:  Mabket   Value." 

"Cost"  and  "reasonable  market  valne"  tn 
not  synonymous. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  toL  2,  pp.  1631,  1632.] 

8.  Evidence   (|  118*)— Opinion    Knotsa- 

COST. 

Evidence  of  the  cost  of  an  article,  offered 
to  prove  its  reasonable  value,  is  more  retdOf 
received  when  there  is  no  otner  available  evi- 
dence of  the  value. 

[Ed.   Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  269-296;  Dec.  Dig.  |  113.*] 

4.  Evidence   (S   489*)— Opinion    Bvidehci- 

Value  ot  Goods. 

In  an  action  for  the  conversion  of  tarct- 
tnre  deposited  in  storage,  evidence  by  plaiotiii 
as  to  the  value  of  the  property,  estimated  b! 
considering  the  cost,  and  making  what  she  con- 
sidered a  proper  deduction  for  deprecJatJoa. 
was  admissible,  though  not  condasave,  on  tlK 
question  of  value. 

[Ed.  Note.— For  other  eaaea,   see  Bndence, 
Cent  Dig.  i  2274;   Dec  Dig.  f  489.»1 
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to  by  some  one  of  the  witnesses,  bnt  conld 
find  its  valae  to  be  between  that  fixed  hj  plain- 
tiff and  the  hiebest  amount  fixed  by  any  wit- 
ness for  defenaant,  if  it  thought  the  evidence 
justified  sach  finding. 

[Bid.  Note.'— For  other  cases,  see  Bvidence, 
Cent.  Dig.  H  2392-2394 ;  Dec.  Dig.  }  66&*] 

6.  WABiHonsKiour  (§  33*)— IiIen  tor  Storagx 

— Pbockedinos  to  Establish. 

A  storage  company,  *  though  also  a  trans- 
fer company,  could  not  foreclose  its  lien  for 
storage  charges  under  Laws  1903,  c.  391  (St 
1911,  y  1646—1,  1646-2,  1646-3),  providing 
a  summary  method  of  disposing  of  unclaimed 
personalty  in  the  possession  of  common  car- 
riers ;  the  statute  only  applying  to  warehouse- 
men whose  principal  business  is  that  of  a  com- 
mon carrier,  and  not  the  warehouse  storage 
business,  and  St.  1911,  g  3347,  providing  the 
remedy  of  warehousemen  for  hire  in  case  of 
failure  to  pay  storage,  being  applicable. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  |  70;   Dec.  Dig.  §  33.*] 

Appeal  from  Circuit  Court,  Milwaukee 
County ;   O.  T.  Williams,  Judge. 

Action  by  Bosa  M.  Scbacht  against  the 
Oriental  Storage  &  Transfer  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
AfSrmed. 

Tbis  is  an  action  for  converdon  brought 
to  recover  tbe  value  of  two  lots  of  goods 
consisting  of  household  furniture  which  plain- 
tiff claimed  to  own,  and  which  were  left 
-with  the  defendant  for  storage.  The  first 
lot  was  stored  in  1908,  and  tbe  second  in 
1909.  Tbe  goods  were  sold  by  defendant  in 
March,  1911,  to  pay  storage  charges;  the 
first  lot  being  sold  for  $61,  and  tbe  second 
for  $18.25.  In  making  the  sale  tbe  defend- 
ant proceeded  under  chapter  391  of  tbe  Laws 
of  1903.  Damages  were  claimed  In  tbe  com- 
plaint for  $1,500.  The  case  was  tried  in  the 
civil  court;  a  jury  being  waived.  Tbe  court 
assessed  tbe  plaintiff's  damages  at  $450,  and, 
from  a  judgment  in  plalntifTs  favor,  defend- 
ant appealed  to  the  circuit  court,  where  the 
judgment  of  tbe  civil  court  was  affirmed. 
E^om  sn<A  judgment,  this  appeal  Is  taken. 

Curtis  tc  Mock,  of  Milwaukee,  for  appel- 
lant Kubin  &  Zabel  and  Horace  B.  Walms- 
ley,  all  of  Milwaukee  (W.  B.  Rubin  and  A. 
W.  Foster,  both  of  Milwaukee,  of  counsel), 
for  respondent 

BARNES,  J.  (after  stating  tbe  facts  as 
above).  The  appellant  insists  that  tbe  judg- 
ment should  be  reversed  (1)  because  there 
was  no  competent  evidence  to  show  that  tbe 
value  of  the  goods  exceeded  $100;  (2)  be- 
cause the  second  lot  of  goods  was  stored  by 
one  (XMalley,  and  plalntitr  bad  no  right  to 
recover  therefor;  and  (3)  because  the  de- 
fendant was  a  common  carrier,  and  as  such 
had  tbe  right  to  proceed  to  s^  the  goods  for 
unpaid  storage  diarges  in  tbe  manner  in 
which  It  did. 


basis  for  determining  value;  and  (c)  that  in 
any  event  there  was  no  evidence  which  would 
warrant  a  recovery  of  $450. 

[1]  (a)  0316  owner  of  property  of  tWs 
class  which  has  no  established  market  value 
is  competent  to  testify  to  its  value,  particu- 
larly where,  as  in  this  case,  such  owner  pur- 
cliased  at  least  the  greater  part  of  the  goods. 
Palmer  v.  Goldberg,  128  Wis.  103,  107  N.  W. 
478;  Elarley  v.  Spring  Garden  Ins.  Co.,  148 
Wis.  622,  627,  134  N.  W.  1054,  and  cases 
cited;  Trade weU  v.  C.  ft  N.  W.  Ry.  Co.,  150 
TWs.  259,  264,  138  N.  W.  794. 

[2-4]  (b)  Tbe  plaintUT  testified  in  sub- 
stance that  in  fixing  her  values  she  took  in- 
to account  tbe  cost  price  of  the  various  arti- 
cles, and  made  such  deduction  as  she  thought 
proper  to  recover  depredation.  She  further 
testified  that  tbe  prices  fixed  by  her  were 
reasonable.  The  appellant  argues  that  tbe 
reasonable  market  value  of  tbe  goods  at  tbe 
time  of  tbe  conversion  could  not  be  fixed  in 
this  way ;  tbe  real  issue  being.  What  were 
tbe  goods  reasonably  worth,  assuming  that 
there  was  a  purchaser  who  desired  to  buy, 
but  who  was  not  obliged  to  do  so,  and  an 
owner  who  desired  but  was  not  obliged  to 
sell?  It  is  obvioos  that  cost  and  reasonaUe 
market  value  are  not  synonymous.  •  It  ia 
just  as  obvious  that  there  is  no  established 
market  value  for  goods  of  tbis  class.  Their 
value  is  affected  by  age,  by  the  usage  which 
the  articles  have  bad,  by  tbe  present  market 
value  of  new  articles  of  like  character,  and 
by  other  considerations.  While  cost  does 
not  determine  value,  it  is  often  a  very  im- 
portant factor  In  arriving  at  it  In  many 
cases  it  Is  one  of  the  elements  to  be  consider- 
ed in  fixing  value,  and  tbis  is  particularly 
true  of  articles  that  have  no  established  mar- 
ket valufe  So  it  has  been  held  in  a  variety 
of  cases  that,  while  cost  does  not  fix  value, 
it  is  evidence  of  it,  and  may  in  some  instances 
be  quite  convincing  evidence.  Railway  Go. 
V.  Smith,  42  Ark.  266 ;  RaUway  Co.  v.  Wll- 
Uams,  113  Ga.  335,  38  S.  E.  744;  Railway 
Co.  V.  Smith,  65  111.  App.  101;  Swanson  v. 
Railway  Co.,  116  Iowa,  305,  89  N.  W.  1088; 
Richmond  v.  Railway  Co.,  40  Iowa,  265; 
West  Chester,  etc.,  Co.  v.  Chester  County, 
182  Pa.  40,  37  AtL  905;  Kennebec  Water 
Dlst  V.  WatervUle,  97  Me.  186,  54  AU.  6,  60 
L.  R.  A.  856;  Rawson  v.  Prior,  57  Vt  612; 
Carr  v.  Moore,  41  N.  H.  131;  Scball  v.  North- 
land Motor  Car  Co.  (Minn.)  143  N.  W.  357,  and 
cases  cited.  In  Glaser  v.  Home  Ins.  Co.,  47 
Misc.  Rep.  89,  93  N.  X.  Supp.  524,  it  is  said 
that  evidence  of  tbe  cost  price  of  articles  de- 
stroyed by  fire  has  been  frequently  bel<f 
be  proper,  and  that  often  it  is  tbe  o'*' 
denoe  available.  And  evidence 
more  readily  rec^ved  when  -' 
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ot  Talae  Is  not  fortbcomlng.  State  t.  Bat- 
tler, 181  Mo.  464,  38  8.  W.  41.  We  tUok 
here  that  the  plalntifTs  evidence  was  com- 
petent on  the  question  of  value,  not  conclu- 
aive  to  be  anre,  hnt  stlU  pertinent  to  the  is- 
sue, and  entitled  to  some  consideration.  Ap- 
pellant's counsel  seem  to  think  that  the  con- 
trary is  held  in  Allen  ▼.  Railway  Ck>.,  145 
Wis.  263, 129  N.  W.  1094.  This  is  a  mistake. 
There  the  only  evidence  of  value  was  what 
certain  machinery  and  sawmill  flztures  had 
cost  four  years  before.  In  the  meantime 
most  of  the  articles  had  been  through  a  fire. 
The  cost  of  the  articles  was  $2,478,  and  the 
jury  awarded  $2,000  damages.  It  was  held 
that  the  allowance  was  excessive,  and  that 
the  Jury  had  no  facts  before  them  upon 
which  a  satisfactory  estimate  of  value  could 
be  based.  It  is  very  apparent  that  there  was 
little  relation  between  cost  and  market  value 
under  these  circumstances.  In  the  case  un- 
der consideration,  the  plaintlfE,  using  cost  as 
a  starting  point,  made  what  she  considered 
a  reasonable  deduction  for  depreciation.  At 
least  such  la  her  testimony.  It  was  directed 
to  and  tended  to  prove  market  value  when 
the  conversion  took  place.  The  evidence  ot 
dealers  in  secondhand  junk  who  testified 
for  the  defendant,  and  who  had  casually 
looked  at  the  goods  with  a  view  of  bidding 
on  them  as  a  job  lot,  is  not  very  persuasive, 
as  it  was  largely  based  on  what  they  were 
willing  to  bid  at  the  sale.  The  highest  val- 
ue placed  by  these  witnesses  did  not  exceed 
$100.  The  goods  were  actually  sold  for 
about  $78.26. 

[I]  (c)  Appellant's  counsel  seem  to  think 
that  it  was  incumbent  on  the  court  to  And 
the  value  of  the  goods  as  testifled  to  by 
some  witness,  and  that  an  intermediate  fig- 
ure between  the  value  testifled  to  by  plaintiff 
and  the  highest  figure  named  by  any  wit- 
ness for  defendant  could  not  be  adopted, 
^nils  is  not  so.  Whorton  v.  Webster,  61 
Wis.  219,  20  N.  W.  907.  The  court  might 
well  believe  that  the  plaintiff  was  altogether 
too  partial  to  herself  in  fixing  values,  par- 
ticularly Inasmuch  as  she  had  sworn  In  a 
divorce  proceeding  that  their  value  did  not 
exceed  $250.  It  might  be  said  about  this, 
however,  that  the  exact  value  of  the  goods 
was  not  very  important  in  that  action,  and 
that  it  does  not  appear  that  the  sworn  state- 
ment was  the  result  of  any  careful  computa- 
tatlon,  or  was  In  fact  anything  more  than  an 
estimate.  The  court  might  also  be  well  sat* 
Isfied  that  the  Junk  dealers  were  not  suffer- 
ing  from  heart  enlargement  when  they  made 
their  estimates  of  value.  On  the  whole  tes- 
timony on  this  subject  ot  valne^  which  was 
not  very  satisfactory  on  either  side,  we  think 
the  court  made  a  fair  assessment 

2.  The  evidence  was  sufficient  to  Justify 
a  recovery  for  the  second  lot  of  goods  stored 
in  1909.  The  goods  were  left  with  defend- 
ant by  a  constable,  who  had  taken  iMsses- 


slon  of  them  on  a  wilt  of  lefdeTlB  soed  out 

by  the  plaintiff.  She  testified  that  she  was 
awarded  the  goods,  and  that  she  promptly 
notified  the  defendant  of  such  fact.  No  ob- 
jection was  taken  to  the  competency  of  this 
evidence,  and  it  stands  uncontradicted  that 
the  plaintiff  was  the  owner  of  and  entitled 
to  the  possession  of  the  goods. 

[<]  3.  The  appellant  did  not  take  the 
proper  steps  to  enforce  Its  lien  for  storage 
charges.  It  proceeded  under  chapter  3S1. 
Laws  of  1903  (sections  1646—1.  1646—2, 
1646—8,  St  1911),  whldi  provides  a  sum- 
mary method  of  disposing  of  unclaimed  per- 
sonal property  in  certain  cases.  This  act 
was  before  this  court  in  Devlin  v.  Wisconsin 
Storage  Ckunpany,  147  Wis.  618,  133  N.  W. 
578,  and  it  was'  there  held  that  it  applied 
only  to  such  warehousemen  as  were  common 
carriers,  and  did  not  apply  to  the  business  of 
storage  for  hire.  The  two  cases  are  identical 
as  far  as  the  matter  of  remedy  is  involved. 
It  is  argued  that  the  defendant  is  engsiied 
in  the  draying  business,  and  that  It  is  there- 
fore a  common  carrier.  As  to  that  part  of 
its  business  which  consists  of  storing  goods 
for  hire,  it  is  held,  in  the  Devlin  Case,  that 
it  is  not  a  common  carrier.  Section  3347, 
Stats.  1911,  defines  the  rights,  and  provides 
for  the  remedies,  of  a  warehouseman  for 
hire  in  case  of  failure  to  pay  storage. 

Judgment  affirmed. 

8IEBEGEER,  J.,  took  no  part 


KASSUBA  COMMISSION  CO.  t.  BLODO- 

ETT. 
(Supreme  Court  of  Wisconsin.    Nov.  18,  1913.) 

1.  Gakino  (f  88*)— Broker's  ConMisaiOK^— 
Gambuno  Tbanbaotions. 

A  broker  cannot  recover  commissions  or 
advances  for  services  arislDg  out  of  a  gambling 
transaction  conducted  for  hia  principal,  if  he 
has  knowledge  of  the  illegal  nature  of  it 

[Bd.  Note.— For  other  cases,  see  Oamios, 
Cent  Dig.  i  76;  Dec.  Dig.  }  38.*] 

2.  Oamirq  (i  12*)— Bbokkb's  CoioassioKS— 

GaMBLINO   TaANSACTIONS. 

While  a  contract  of  ssle  for  Aitnre  deliv- 
ery is  enforceable  if  one  of  the  parties  intends 
in  gooi  faith  to  perform,  though  the  other  par- 

g'  intended  it  merely  as  a  gambling  tranaac- 
on,  where  one  of  the  parties,  to  his  broker's 
knowledge,  intended  the  transaction  to  be  a 
gambling  contract  the  broker  cannot  recover 
for  advances  to  such  party. 

[Ed.  Note.— For  other  cases,  see  Gamins. 
Cent  Dig.  i  22;   Dec  Dig.  I  12.*] 

Appeal  from  Circuit  Court  Milwaukee 
County;  John  G.  Ludwig,  Judge. 

Action  by  the  Eassuba  Commission  Com- 
pany against  Horace  Blodgett  From  a  Judg- 
ment for  defendant  plaintiff  appeala  Af- 
firmed. 

William  B.  Burke,  of  Milwaukee,  for  ap- 
pellant CaraoU  &  CuroU,  of  Milwaukee,  for 
respondent 
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The  defendant  througb  the  plaintiff  bro- 
ker bought  grain  on  the  Milwaukee  board 
of  trade  upon  margins,  for  future  deliv- 
ery, and,  before  the  day  for  delivery  ar- 
rived, sold  like  quantities  of  grain  for  like 
delivery  and  offset  the  trades,  leaving  de- 
fendant with  a  credit  of  ^253.25  In  the 
hands  of  the  plaintiff.  Thereafter  defendant 
through  this  broker  made  several  sales  of 
grain  for  May,  July,  and  September,  1912, 
delivery,  which  the  broker  on  April  27,  1912, 
closed  out  by  purchasing  a  like  amount  of 
like  g:-aln  for  the  like  delivery,  and  offset 
these  purchases  against  the  sales.  This  re- 
sulted In  a  loss  of  $718.75,  which  was  paid 
by  the  broker  and  for  which,  together  with 
his  commission  and  less  the  said  balance  of 
$253.25,  this  suit  Is  brought. 

It  was  found  that  the  plaintiff  when  enter- 
ing into  said  transactions  and  making  said 
contracts  Intended  in  good  faith  to  i)erform 
the  same;  also  that  it  was  the  Intention  of 
the  defendant  in  his  transactions  through 
the  plaintiff  thereby  to  gamble  upon  the 
market  price  of  grain;  that  he  did  not  in- 
tend to  make  any  actual  sale  or  delivery  of 
the  grain,  but  merely  Intended  such  trans- 
actions as  a  wager  on  the  future  market 
price  of  said  commodity;  "that  although  de- 
fendant did  not  Inform  plaintiff  that  he  In- 
tended to  gamble,  plaintiff,  from  the  facts 
and  circumstances  must  have  had  actual 
knowledge  that  the  defendant,  by  and  in 
such  transactions  with  it  as  aforesaid,  In- 
tended to  so  in  fact  gamble;  that  the  de- 
fendant did  not  Intend  to  receive  or  deliver 
the  grain,  but  Intended  to  merely  settle  for 
the  difference  between  the  contract  and  the 
market  price  of  the  grain  contracted  for." 
We  consider  this  is  a  sufficient  finding  that 
defendant  intended  a  series  of  gambling  con- 
tracts, and  that  the  broker  knew  such  in- 
tention when  it  acted  as  the  agent  of  de- 
fendant in  carrying  out  the  contracts  and 
making  the  advances  or  payments  on  the 
same.  This  is  not  an  action  between  the 
parties  to  the  contract  for  the  future  pur- 
chase, sale,  transfer,  or  delivery  of  personal 
property  as  described  In  section  2319a,  Wis. 
Stats.  No  doubt  in  a  suit  by  a  broker  to 
recover  commissions  and  advances.  If  the 
contract  was  void  under  section  2319a  as  a 
gamblli^  contract,  there  could  be  no  recov- 
ery. Where  the  only  question  in  the  case  is 
with  reference  to  the  validity  of  the  princi- 
pal contract,  as  in  Wagner  v.  Engel-Mlllar 
Co.,  144  Wis.  486,  129  N.  W.  392,  the  legal  In- 
4)ulry  should  be  directed  to  the  validity  of 
that  contract     The  language  used   in  the 


ture  of  the  contract  between  the  buyer  and 
Seller. 

[1]  "By  the  great  weight  of  authority,  a 
iHTOker  has  no  rights  as  against  his  customer 
in  a  gambling  contract  of  which  the  broker 
is  cognizant  He  cannot  recover  his  commis- 
sions for  work  and  labor  expended.  If  he 
has  advanced  and  lost  property  In  excess  of 
the  margin  deposited  with  him,  he  cannot 
recover  this  from  his  principal."  14  A.  &  E. 
Ency.  of  Law,  640. 

[I]  A  contract  for  future  delivery  will  be 
valid  and  enforceable  if  one  of  the  parties 
thereunto  Intends  in  good  faith  to  perform, 
although  the  other  party  intended  merely  a 
gambling  transaction,  but  this  does  not  con- 
clude the  question  between  the  gambler  and 
his  alders  when  the  latter  have  knowledge 
of  the  unlawful  intention  of  their  principal 
and  co-operate  therein.  Carson  v.  Milwau- 
kee Produce  Co.,  133  Wis.  85,  113  N.  W.  393. 

The  facts  found  by  the  circuit  court  bring 
the  case  within  the  above-quoted  rule,  which 
is  noticed  In  Carson  v.  Milwaukee  Produce 
Co.,  supra,  although  that  case  turned  upon 
the  validity  of  the  contract  tor  future  deliv- 
ery. Where  there  Is  no  question  of  invalid- 
ity on  the  ground  of  the  broker  aiding  and 
abetting  a  gambling  transaction,  the  validity 
of  the  principal  contract  under  section  2319a 
Is  a  question  of  paramount  Importance,  and 
to  such  condition  the  language  of  Wagner 
V.  Engel-Millar  Co.,  supra,  is  addressed;  but, 
as  was  said  In  Carson  v.  Milwaukee  Produce 
Co.,  supra,  "even  legitimate  transactions  fur- 
nish many  opportunities  for  collateral  wager 
contracts  and  gambling,  and  two  persons, 
broker  and  principal,  knowing  the  usual  way 
of  settling  on  the  board  of  trade,  and  know- 
ing that  delivery  can  be  Insisted  upon  by 
either  party  who  is  a  member  of  the  board 
of  trade  and  a  party  to  the  sale  or  pur- 
chase, but  at  the  same  time  knowing  that, 
notwithstanding  this,  these  deliveries  are 
very  rarely  insisted  upon,  may  well  enter  up- 
on a  single  trade  or  a  series  of  trades  with 
the  Intention  that  no  actual  commodities 
shall  be  received  or  delivered."  The  Instant 
case  is  stronger  because  the  findings  settle 
the  question  as  to  the  Illegal  intention  of 
one  of  the  parties  to  this  action  and  knowl- 
edge of  such  Intention  on  the  part  of  the 
other  party  to  this  action,  and,  this  being 
found,  the  advances  were  clearly  In  aid  of 
the  Illegal  enterprise,  with  actual  knowledge 
of  Its  UlegaUty. 

Judgment  affirmed. 

SIEBECKER,  J.,  took  no  part 


1.  Mabteb   and    Servant   (|  296*)  — Nkou- 
oencb — cobxibtkncx  of  conxbibutobt  nso- 

LIOBNCB. 

In  a  lerrant'i  action  for  injnriea,  an  in- 
struction that,  if  the  Tevolving  appliances  of  a 
machine  were  not  secnrely  gnarded,  and  tlie 
plaintiffs  negligence  did  not  proximately  con- 
tribute to  the  injury,  there  should  be  a  finding 
that  the  machine  was  not  secnrely  guarded  was 
error  in  adding  the  latter  clause,  as  to  plain- 
titTs  contributory  negligence. 

[£^.  Note. — For  other  cases,  see  Master  and 
Servant,   Cent.  Dig.   ||  1180-1194;    Dec.  Dig. 

i  29e.n 

2.  Appbai.  and  Ebbob  (|  978*) — Discbktion 

OF   TBIAL  CoUBlV-GBANTlIia   Nbw    TbIAI/— 

■  Conduct  or  Jubt. 

On  evidence  heard  by  the  trial  jud^e  to  the 
Jury's  misconduct  in  sending  for  a  dictionary 
ana  reading  a  definition  therein  of  the  word 
"proximate"  at  variance  with  that  given  by 
the  court,  held  that  as  Uie  court  could  not  say 
that  the  granting  of  a  new  trial  was  manifestly 
wrong,  the  order  would  be  affirmed. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3866-3870;  Dec.  Dig.  | 
978.*] 

Appeal  from  Circuit  Court,  Milwaukee 
Connty;   W.  J.  Turner,  Judge. 

Action  by  Gaslmlr  Banaszek,  by  guardian, 
against  the  F.  Mayer  Boot  &  Shoe  Company. 
From  an  order  setting  aside  the  verdict  for 
plalntitr,  and  granting  a  new  trial,  defend- 
ant appeals.    Affirmed. 

PlalntUr  received  an  injury  September  1, 
1911,  to  his  head  while  feeding  leather  soles 
through  large  rolls  In  a  machine  in  defend- 
ant's shoe  factory.  At  the  close  of  the  trial 
the  Jury  returned  the  following  verdict: 

"Blrst  question:  Were  the  revolving  ap- 
pliances on  the  machine  at  which  the  plain- 
tiff was  at  work  at  the  time  he  was  injured 
securely  guarded?   Answer.  No. 

"Second  question:  If  yon  answer  the  first 
question,  'No,'  then  answer,  Was  the  fact 
that  the  revolving  appliances  were  not  se- 
curely guarded  the  proximate  cause  of  the 
plaintiff's  Injnry?    Answer.  Yes. 

"Third  question :  Was  the  breaking  of  the 
iron  guard  referred  to  in  the  testimony  caus- 
ed by  the  wedging  In  the  slot  of  said  guard 
of  a  bunch  of  soles,  placed  one  upon  the 
other,  and  overlapping  at  the  ends?  Answer. 
Tes. 

"Fourth  question :  if  you  answer  the  third 
question,  'Yes,'  was  the  bunch  of  soles,  one 
upon  the  other,  and  overlapping  at  the  ends. 
Inserted  in  the  slot  of  said  guard  by  the 
plaintiff?     Answer.  Yes. 

"Fifth  quesUon:  Was  the  plaintiff  guilty 
of  any  want  of  ordinary  care  which  proxi- 
mately contributed  to  his  injury?  i&iswer. 
Yes. 

"Sixth  question:  What  sum  will  reason- 
ably compensate  the  plaintiff  for  the  injury 
he  sustained?    Answer.  $3,000." 


the  bailiff  in  charge  of  the  jury  to  leave  the 
jury  room,  and  go  to  the  judge's  chamber, 
and  there  consult  the  Standard  Dictionary  as 
to  the  definition  of  the  word  "proximate." 
Later  he  was  permitted  to  bring  the  diction- 
ary Into  the  jury  room.  The  court  advised 
the  parties  of  the  Irregularity,  and  heard 
arguments  upon  It  At  the  bearing  the  affi- 
davits of  11  jurors  were  read  to  the  effect 
that  the  verdict  was  not  influenced  by  the 
use  of  the  dictionary;  that  a  dispute  bad 
arisen  between  certain  jarws  as  to  whetlier 
the  definition  of  the  term  "proximate  cause" 
as  given  by  the  court  was  the  same  as  that 
usually  found  in  dictionaries ;  and  that  sole- 
ly for  the  purpose  of  settling  such  dispute 
the  dictionary  was  resorted  to,  and  that  tlie 
definition  of  the  term  "proximate  cause"  as  j 
given  by  the  court  controlled  the  Jnron  in 
reaching  their  verdict  The  twelfth  Juror 
could  not  be  found.  The  trial  court  set  aside 
the  verdict,  and  granted  a  new  trial,  on  the 
ground  that  the  evidence  preponderated  in 
favor  of  the  contention  that  the  misconduct 
of  the  Jurors  constituted  a  substantial  error, 
and  affected  the  substantial  rights  of  the 
plaintiff.   The  defendant  appealed. 

Doe  &  Ballhom,  of  Milwaukee,  for  appel- 
lant Rubin  &  Zabel,  of  Milwaukee  (Horace 
B.  Walmsby,  of  Milwaukee^  of  counsel),  for 
respondent 

YIN JB,  J.  (after  stating  the  facts  as  above). 
[1]  In  instructing  the  jury  upon  the  first 
question,  the  court  said:  "If  yon  believe 
that  the  rollers  were  secnrely  guarded,  yon 
will  answer  this  question,  'Yes.'  If,  on  the 
other  liand,  you  find  that  the  rollers  were  not 
securely  guarded,  and  the  plaintiff"*  nefU- 
gence  did  not  proximately  contribute  to  Me 
injury,  then  you  must  answer  this  quettiaK, 
'No.' "  It  Was  error  to  add  the  latter  danse 
with  reference  to'  plalntUTs  contributory  neg- 
ligence, for,  manifestly,  an  unguarded  con- 
dition, or  an  Insecure  guhrding,  of  a  machine 
and  contributory  negligence  on  the  part  of 
the  operator  thereof  may  coexist 

By  a  reference  to  the  verdict  rendered  the 
only  question  whose  answer  could  have  been 
affected  prejudicially  to  plaintiff  by  consult- 
ing the  dictionary  was  the  fifth.  The  first 
question  was  answered  favorably  to  lilm,  so 
he  Is  In  no  position  to  claim  prejudicial  er- 
ror as  to  that  The  same  is  true  of  the  sec- 
ond question.  In  none  of  the  other  questions, 
or  Instructions  relating  thereto,  was  tbe 
word  "proximate"  used,  so  the  Irregularity 
could  not  have  affected  the  answers  to 
those. 

[2]  For  tlie  purpose  of  this  case  we  will 
assume,  though  we  do  not  decide,  that  tlie 
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uie  vercuct  was  not  innuencea  oy  tne  use  oi 
the  dictionary,  the  trial  court  came  to  a 
contrary  conclusion.  He  personally  obserr- 
ed  the  Jurors  during  the  trial,  and  was  In  a 
better  position  than  this  court  can  possibly 
be  to  Judge  of  the  effect  upon  them  of  reading 
a  definition  in  a  dictionary  of  acknowledged 
authority  at  variance  with  that  given  by  the 
court,  for  the  definition  in  the  Standard  Dic- 
tionary omits  the  element  of  reasonable  an- 
ticipation of  injury  contained  in  that  correct- 
ly given  by  the  trial  court  In  view  of  this 
fact,  and  of  the  rule  that  this  court  will  not 
disturb  an  order  of  a  trial  court  granting  a 
new  trial  unless  manifestly  wrong,  we  con- 
clude that  the  order  must  be  affirmed. 

Defendant  urges  that,  In  view  of  the  an- 
swers given  by  the  Jury  to  questions  3  and 
4,  this  court  should  say,  as  a  matter  of  law, 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence. We  are  unable  to  reach  that  con- 
clusion, and,  as  there  must  be  a  new  trial, 
we  forbear  to  discuss  the  question,  lest  we 
might  thereby  foreclose  the  trial  court  and 
Jury  from  giving  an  unbiased  decision  there- 
on under  the  evidence  as  it  may  then  appear. 

Order  affirmed. 

BIEBBCKJBR,  J.,  took  no  part 


LEWANDOWSKI  t.   McCLINTIO-MAB- 

SHALL  CONST.  OO.t 

(Sapreme  Court  of  WisconBin.    Nov.  18,  1913.) 

1.  Mabtbb  ard  Skbvant  (I  330*)— S  u rrwiKS - 
CY  OF  Evidence— Cause  or  Injtjbt. 

Evidence,  in  an  action  for  injuries  by  be- 
ing struck  by  a  heated  rivet  thrown  from  one 
of  defendant  8  employis  to  another  while  plain- 
tiff was  working  in  the  building  for  another  con- 
tractor, held  to  show  that  the  rivet  striking 
plaintiff  was  heated  by  defendant's  employes  as 
claimed. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  1270-1272;   Dec.  Dig.  | 

2.  Appeal  and  Ekbob  (§  213*)— Pbxbentation 
Below— Submission  of  Issues. 

Where  defendant  did  not  object  at  trial  that 
the  submission  of  d^endant's  failure  to  warn 
plaintiff  of  a  certain  danger  was  error  because 
the  complaint  did  not  allege  that  as  a  ground  of 
aegligence,  the  Supreme  Court  must  assume  that 
the  trial  court  considered  that  issue  had  been 
fully  tried  when  it  was  submitted,  so  that  an; 
error  in  submitting  it  is  not  available  on  appeal 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  1149, 1165, 1304-1308;  Dec. 
Dig.  f  213.*] 

8.  NBOLIGKNCE  ({  184*)— ACnOHS— SUFFIOMN- 

CY  OF  Evidence— Failubk  to  Warn. 

Evidence,  in  an  action  for  injury  by  being 
struck  by  a  heated  rivet  thrown  from  one  of  de- 
fendant's employes  to  another,  held  to  sustain  a 
finding  of  negligence  by  defendant  in  failing  to 
warn  workmen  about  the  building  that  the  riv- 
ets were  passed  between  its  employes  in  that 


Appeal  from  Circuit  Court,  Milwaukee 
County;  J.  0.  Lndwlg,  Judge. 

Action  by  Joseph  LewandowsU  against  the 
McCiintlc-MarshaU  Construction  Company. 
From  a  Judgment  for  plaintlfl,  defendant  ap- 
peals.   Affirmed. 

The  defendant  company  was  engaged  In 
constructing  the  steel  and  Iron  work  of  a 
building  being  erected  in  the  city  of  Milwau- 
kee. Plaintiff,  a  bricklayer  in  the  employ 
of  Strachota  &  Sons,  mason  contractors,  was 
at  work  upon  the  same  building,  and  at  the 
time  of  the  injury  was  on  the  inside  of  the 
wall  of  the  east  wing,  which  wall  at  that 
time  was  built  up  about  8  feet  from  the  first 
fioor,  on  which  he  was  standing.  The  em- 
ployes of  the  defendant  were  working  on  the 
seventh  fioor  of  the  west  wing,  riveting  the 
steel  and  Iron  frames.  Between  the  two 
wings  there  was  a  court  about  30  feet  wide. 
It  was  the  practice  of  the  men  who  heated 
the  rivets  or  bolts  to  toss  them  by  means  of 
a  tongs  to  the  man  who  did  the  riveting, 
and  he  or  his  helper  caught  them  in  a  bucket 
or  pail.  The  complaint  alleged  that  during 
this  operation  one  of  the  rivets  or  bolts  drop- 
■pei  down  through  the  building,  and  struck 
the  plaintiff  upon  the  shoulder.  This  action 
was  brought  to  recover  damages  for  injuries 
sustained.  The  complaint  charged  that  the 
defendant  performed  the  work  of  transfer- 
ring bolts  from  where  they  were  heated  to 
the  riveter  In  a  negligent  manner,  and  also 
that  the  employes  of  the  defendant  negligent- 
ly performed  the  work.  The  Jury  returned 
a  special  verdict  In  which  it  found  (1)  that 
plaintlfl  was  injured  by  being  struck  by  a 
riveting  bolt;  (2)  that  defendant  ought  rea- 
sonably to  have  anticipated  that  injury  might 
happen  from  the  manner  In  which  the  work 
was  done;  (3)  that  It  was  defendant's  duty 
to  warn  plaintiff  of  bis  danger;  (4)  that  fail- 
ure to  warn  was  the  proximate  cause  of  the 
injury.  From  a  Judgment  rendered  on  this 
verdict,  the  defendant  appeals. 

Flanders,  Bottum,  Fawsett  &  Bottum,  a*^ 
Roger  Y.   Flanders,  all  of  Milwaukee, 
appellant    Caslmlr  Gouski,  of  Mllwauk 
respondent 

BARNES,  J.   (after  stating  ' 
above).    The  appellant  conter 
error  not  to  allow  the  Jurr 
the  rivet  which  struck  th<> 
ped  or  thrown  by  defe*- 
also  that  the  court  e' 
verdict  for  the  defe* 
and  In  not  chan' 
questions  In  th 
returned,  an'-' 
fendant  or 
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[1]  The  evidence,  and  the  pleadings  as 
well,  showed  that  the  defendant  was  engag- 
ed In  riveting  the  Iron  framework  of  the 
buUding,  and  that  snch  rivets  were  heated 
and  tossed  or  passed  by  the  man  who  heat- 
ed them  to  the  helper  of  the  riveter,  and  that 
occasionally  the  helper  would  miss  a  rivet  ao 
tossed,  and  the  same  would  fall,  and  it  far- 
ther showed  that  there  was  no  one  else  en- 
gaged In  this  work  around  tlie  building.  The 
inference  would  seem  to  be  irresistible  that 
the  rivet  which  struck  the  plaintiff  was  one 
that  was  heated  by  the  defendant's  employes. 
Whether  there  was  any  negligence  in  permit- 
ting it  to  drop  is  another  question. 

The  complaint  was  framed  on  the  theory 
that  the  defendant  did  its  work  in  a  negligent 
manner  that  was  dangerous  to  other  employes 
around  the  building.  This  ground  of  negli- 
gence was  not  submitted  to  the  jury,  probably 
because  the  court  thought  either  that  the 
evidence  showed  that  the  defendant  was  do- 
ing its  work  in  the  usual  and  customary 
manner,  or  because  It  thought  that  In  this 
case  there  was  no  evidence  to  show  tliat  the 
rivet  In  question  dropped  because  of  any  neg- 
ligence on  the  part  of  defendant  or  its  serv- 
ants. The  rivet  might  accidentally  drop 
while  the  helper  was  passing  it  to  the  riveter, 
or  while  the  riveter  was  inserting  it  in  the 
framework,  without  any  negligence  on  the 
part  of  the  employes.  The  evidence  tailed 
to  show  that  the  rivet  dropped  because  of  the 
failure  of  the  helper  to  catch  it  when  thrown 
by  the  man  who  heated  It 

[2]  Failure  to  warn  was  not  set  forth  as 
a  ground  of  negligence  In  the  complaint,  but 
was  submitted  to  the  Jury.  The  defendant 
asserts  that  this  Is  error.  No  objection  was 
taken  to  the  submission  of  the  question  un- 
til after  the  Jury  bad  returned  Its  verdict 
If  such  an  objection  had  been  made,  the  court 
would  nndoulitedly  have  entertained  a  motion 
to  amend  the  complaint  and,  if  this  particu- 
lar issue  had  not  been  fully  tried,  would  have 
permitted  further  testimony  to  be  taken 
thereon.  We  do  not  think  that  the  defendant 
should  be  allowed  to  experiment  with  the 
Jury,  but  conclude  tlut  i^  it  desired  to  object 
to  the  submission  of  this  ground  of  negli- 
gence because  not  pleaded  it  should  have  done 
so  before  the  Jury  passed  on  the  question. 
The  defendant  was  entitled  to  be  apprised  of 
this  ground  of  negligence,  if  relied  on.  If 
It  existed,  the  plaintiff's  action  should  not  be 
defeated  because  of  his  failure  in  the  first 
Instance  to  plead  It  The  trial  court  would 
not  hesitate  to  amend  the  pleading  if  neces- 
sary, but  would  permit  the  defendant  to  have 
a  fair  trial  on  the  Issue.  Having  permitted 
the  question  to  be  submitted  without  objec- 
tion, we  must  assume  that  the  court  con- 
sidered tliat  it  had  been  fully  tried. 

[3]  We  also  think  that  the  Jury  was  war- 
ranted in  answering  this  question  as  it  did. 
Tliese  rivets  were  in  reality  iron  bolts,  which, 


falling  a  distance  of  70  feet  would  acquire 
consideiable  momentum,  and,  considering  the 
fact  that  they  were  heated  to  a  white  heat 
might  well  seriously  injure  any  person  whom 
they  struck.  It  is  not  disputed  that  after 
they  were  heated  they  were  sometimes  tossed 
a  distance  of  75  or  80  feet  to  the  helper,  and 
that  the  only  means  he  had  of  catching  them 
was  a  pail  or  bucket  and  that  as  a  matter 
of  fact  be  would  occasionally  miss;  the  evi- 
dence showing  that  about  one  bolt  in  a  hun- 
dred would  be  missed.  There  were  a  number 
of  gangs  of  men  around  the  building  per- 
forming various  kinds  of  work  thereon.  Any 
of  the  men  who  were  working  within  range 
of  these  missiles  were  liable  to  be  hit  and 
hurt  at  any  time,  as  well  as  men  who  were 
passing  back  and  forth  through  the  building 
under  where  the  riveting  was  being  done. 
It  would  almost  seem  that  as  applied  to  this 
building  the  work  was  carried  on  in  an  obvi- 
ously dangerous  manner.  But  whether  it 
was  or  not  the  work  of  the  defendant  was 
such  that  it  might  at  any  time  result  in  in- 
Jury  to  the  other  employes  about  the  build- 
ing. Under  these  circumstances  the  jury 
might  well  find  that  it  was  the  defendant's 
duty  to  warn  employes  about  the  bnUding  of 
the  manner  in  which  its  work  was  being  done 
and  of  the  hazard  to  which  they  were  sub- 
jected therefrom.  Olson  v.  Phoenix  Iffg.  Co, 
103  Wis.  337,  79  N.  W.  409;  Cummings  v.  C. 
W.  Noble  Co.,  143  Wis.  176,  126  N.  Vi.  e&l, 
and  cases  cited.  Snch  employSs  would  thee 
have  an  opportunity  to  seek  employment  else- 
where whUe  the  riveting  was  going  on,  or  tc 
refuse  to  work  in  that  part  of  this  particu- 
lar building  where  they  would  be  subjected 
to  such  danger.  The  plaintiff  had  been,  at 
work  where  he  was  Injured  but  a  compara- 
tively short  time  before  the  injury,  and  he 
testified  that  he  had  never  seen  a  rivet  fall 
until  this  particular  one  struck  him.  That 
he  was  within  range  of  these  falling  missOes 
is  very  evident  from  the  fact  that  he  was 
struck  by  one.  We  cannot  assume  that  some- 
body deliberately  went  out  of  his  way  to 
throw  the  rivet  at  the  plaintiff.  We  tliink 
there  is  sufficient  evidence  in  the  record  to 
sustain  the  findings  of  the  Jury,  and  that  the 
Judgment  should  therefore  be  affirmed. 
Judgment  affirmed. 

8IEBECKER,  J.,  took  no  part 


CABLSON  V,  DIXON. 
(Supreme  Court  of  Wisconsin.    Nov.  18,  1913.) 

1.   PUEDQKS    (I   16*)— BVIDBNCX    AS   TO    GBAB- 
ACTBB    OF    TBANSACTION— SUFTICIERCT. 

In  an  action  to  foreclose  a  pledge  of  stocks 
and  bonds  given  as  collateral  for  a  loan  and  for 
a  deficiency  judgment  in  which  defendant  claim- 
ed that  the  bonds  were  sold,  not  pledged,  and 
the  stock  given  as  a  bonus,  a  Hading  that  the 
transaction  was  a  loan  and  not  a  sale  held  not 


*Fer  otlMT  osMs 
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2.  Xjiuttatioii  or  Aorionrs  ({  167*)  —  Fabt 

PA.YMKITT. 

"Where  plaintiff  loaned  money  to  defend- 
ant on  the  security  of  stocks  and  bonds  of  a 
corporation,  and  defendant,  as  the  interest  con- 
pons  became  due,  collected  them  from  the  com- 

Fiany  and  sent  a  personal  check  to  the  plaintiff 
or    the  amoant,  there  was  a  payment  by  de- 
fendant which  tolled  the  statnte  of  limitations. 
[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  631-634,  636;    Dec. 
Dig.   §  157.*] 

Appeal  from  Clrenlt  Conrt,  Milwaukee 
County ;  B.  B.  Belden,  Judge. 

Action  by  Oscar  W.  Carlson  against  Charles 
J.  Dixon.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Quarles,  Spence  ft  Quarles,  of  Milwaukee 
(I.  A.  Fish,  of  Milwaukee,  of  counsel),  for  ap- 
pellant. A.  C.  Umbrelt,  of  Milwaukee,  for  re- 
spondent 

BARNES,  J.  The  plaintlfl  claims  that  in 
July,  1903,  be  loaned  the  defendant  91,000, 
taking  as  collateial  security  bonds  'Of  the 
Milwaukee  Granite  Company  of  the  par  value 
of  $1,000.  Stock  In  the  same  company  to  a 
tike  amount  was  delivered  with  the  bonds, 
and  It  does  not  very  clearly  appear  from 
plaintiff's  evidence  whether  the  stock  was  In- 
tended as  security  or  as  a  gift  or  a  bonua 
This  action  is  brought  to  foreclose  the  pledge 
and  for  a  deficiency  judgment 

The  defendant  claims  that  he  was  a  broker 
engaged  In  selling  bonds,  among  others  those 
of  the  Granite  Company,  and  that  he  sold 
the  bonds  outright  to  the  plaintiff,  giving  an 
equal  amount  of  stock  as  a  bonus  with  the 
bonds.  Plaintiff  and  defendant  were  the  only 
witnesses  who  testified  to  the  transaction, 
and  the  conrt  found  the  facts  In  plaintiff's 
favor.  The  defendant  seeks  to  reverse  the 
Judgment  on  two  grounds:  (1)  The  finding 
of  the  court  that  the  transaction  was  a  loan 
and  not  a  sale  is  against  the  clear  pre- 
ponderance of  the  evidence;  and  (2)  the  plain- 
tiff's right  of  action  was  barred  by  the  stat- 
ute of  limitations. 

[1]  1.  On  the  first  assignment  of  error  it 
Is  urged  that  the  circumstances  shown  clear- 
ly Indicated  that  the  defendant  gave  the  cor- 
rect version  of  the  transaction.  These  cir- 
cumstances In  the  main  were:  (a)  No  note 
or  other  evidence  of  indebtedness  was  given 
to  the  plaintiff;  (b)  no  time  of  payment  was 
fixed;  (c)  no  rate  of  Interest  was  agreed  on; 
(d)  no  demand  for  payment  of  any  part  of 
the  principal  or  Interest  wajumade  so  long 
as  the  interest  on  the  bonds  was  paid,  nor 
for  some  time  after  the  Granite  Company 
ceased  paying  Interest;  (e)  no  satisfactory 
explanation  was  made  as  to  why  the  corpo- 
rate stock  was  given  to  the  plaintiff  If  the 
transaction  was  In  fact  a  loan;   and  (f)  to 


although  the  effect  of  the  first  and  most 
convtaclng  of  them  is  mitigated  by  the  fact 
that  the  parties  had  been  friends  for  15 
years,  and  plaintiff  was  defendant's  physldan 
and  had  loaned  him  money  on  former  occa- 
sions, although  when  prior  loans  were  made 
plaintiff  had  always  taken  a  note.  It  we 
were  passing  original  Judgement  on  the  evi- 
dence as  it  appeared  In  print,  we  might  well 
reach  the  conclusion  that  the  plaintiff  was 
not  entitled  to  recover,  although  there  are 
some  drcumstancee  which  tend  to  corrobo- 
rate his  evidence.  But  where  fairly  consist- 
ent and  probable  narratives  are  given  by  wit- 
nesses whose  Interests  in  the  result  do  not 
differ,  the  printed  testimony  of  one  carries 
about  as  much  weight  to  the  mind  as  does 
that  of  another.  This  is  not  necessarily  so, 
however,  where  the  trier  of  fact  has  the  op- 
portunity to  observe  the  witnesses  as  they 
testify.  There  may  be  such  a  contrast  be- 
tween the  candor,  the  demeanor,  and  the 
manner  of  giving  testimony  by  two  witnesses 
who  testify  to  diametrically  opposite  things 
that  the  Judge  who  hears  the  evidence  may 
be  entirely  satisfied  that  one  is  telling  the 
truth  and  the  other  is  not  This  is  the  para- 
mount reason  why  appellate  courts  are  disin- 
clined to  reverse  findings  of  fact.  The  ap- 
pearance and  demeanor  of  the  witnesses  here 
may  have  been,  and  probably  was,  such  that 
the  court  was  convinced  that  the  plaintiff 
was  telling  the  truth.  There  were  but  two 
witnesses  on  the  point,  and  the  circuit  Judge, 
after  seeing  and  hearing  them,  accepted  the 
plaintiff's  evidence  as  true,  and  we  do  not 
think  it  should  be  said  that  such  a  conclu- 
sion is  against  the  clear  preponderance  of  the 
evidence 

[2]  2.  The  interest  on  the  bonds  was  pay- 
able semiannually  and  as  Interest  coupons 
became  due  they  were  sent  by  the  plaintiff 
to  the  defendant,  who  collected  the  same  up 
to  and  including  January  1,  1907,  and  B«it 
his  personal  check  to  the  plaintiff  for  the 
amount  of  the  interest  so  collected.  There- 
after the  Granite  Company  defaulted  In  the 
payment  of  the  interest  on  the  bonds.  No 
other  amount  was  paid  by  the  defendant  on 
the  loan.  If  these  payments  interrupted  the 
running  of  the  statute  of  limitations.  It  is 
conceded  that  the  action  is  not  barred.  If 
they  did  not,  then  it  la  conceded  that  the 
action  is  barred. 

It  is  argued  that  the  theory  upon  which  it 
is  held  that  payment  tolls  the  statute  of 
limitations  is  that  it  is  an  acknowledgment 
of  the  debt,  and  that  there  was  no  such  ac- 
knowledgment here  because  the  defendant 
simply  acted  as  a  medium  through  which 
the  Granite  Company  paid  its  debt  Accept- 
ing the  appellant's  statement  of  the  law  as 
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being  coTrect,  we  cannot  aaaent  to  the  conda- 
BloD  reached.  It  Is  true  the  Granite  Com- 
iwny  was  paying  its  own  obligation  when  It 
paid  the  Interest  coupons.  It  Is  none  the 
leas  true  that  the  defendant  was  paying  his 
debt  to  the  plaintiff  when  he  forwarded  his 
check  for  the  amoimt  so  collected.  Defend- 
ant owed  plaintiff  no  other  Indebtedness,  and 
the  coui>ons  were  sent  to  the  defendant  at 
his  own  request 
Judgment  affirmed. 

SIKBECKER,  J.,  took  no  part 


SCHMIDT  T.  CITY  OP  MILWAUKEE  et  aL 
(Supreme  Court  of  Wisconain.    Nov.  18,  1918.) 

municipai.  coapokationb  (|  623*)— pubuo 
illfbovemsnts  —  excebsivb  assessmkni  — 
Payment— Effect. 

St  1911,  IS  1210h  to  1210h— 4,  with  refer- 
ence to  special  assesamenta,  provide  that  if  the 
property  owner's  claim  is  tliat  the  tax  is  invalid 
because  o£  defects  going  to  the  validity  of  the 
assessment  he  shall  pay  the  same  as  a  condition 
of  the  right  to  maintain  an  action  to  recover  it 
and  if  reassessment  is  ordered  and  the  court  de- 
termines that  the  amount  which  plaintiff  ought 
justly  to  have  paid  is  less  than  the  original  as- 
sessment be  shall  recover  damages  for  the  dif- 
ference. Held  that  where  a  property  owner 
sued  to  set  aside  illegal  special  assessment  cer- 
tificates, and  to  obtain  a  reassessment  that  be 
had  previously  paid  the  assessments  to  the  treas- 
urer and  that  the  latter  had  paid  over  the 
amount  to  the  certificate  bolder,  was  irrelevant 
since  the  city  was  responsible  for  the  Illegal  por- 
tion of  the  assessment  on  the  ground  that  it  nad 
compelled  plaintiff  to  pay  more  than  he  could 
justly  be  compelled  to  pay  and  was  liable  in 
damages  for  its  vrropgful  act. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |f  1232-1236!  Dec. 
Dig.  {  523.*] 

Appeal  from  Circuit  Court,  Milwaukee 
County;  J.  C.  Lndwlg,  Judge. 

Action  by  Peter  Schmidt  against  the  City 
of  Milwaukee,  Impleaded,  etc.  Judgment  for 
plaintiff,  and  the  City  appeals.    Affirmed. 

Daniel  W.  Hoan,  City  Atty.,  and  Clifton 
Williams,  Sp.  Asst  City  Atty.,  both  of  Mil- 
waukee, for  appellant  Aarons  &  Nlven,  of 
Milwaukee,  for  respondent 

WINSLOW,  C.  J.  This  Is  an  action  to  set 
aside  a  special  assessment  for  street  paving, 
on  the  ground  of  illegality.  The  plaintiff 
paid  the  amount  of  the  assessment  to  the 
city  treasurer  (pursuant  to  the  requirements 
of  sec.  1210h — 1,  Statutes),  and  the  city  treas- 
urer turned  over  the  sum  so  paid  to  the 
holder  of  the  special  assessment  certificate 
(as  required  by  chapter  203.  Laws  1905).  The 
city  by  answer  set  forth  this  payment  to  the 
certificate  holder  as  a  separate  defense,  and  a 
general  demurrer  thereto  was  sustained. 

This  ruling  must  be  affirmed.  This  is  not 
an  action  for  money  had  and  recetved,  nor  is 
it  an  action  brought  under  section  1164, 
Statutes;    hence  the  case  of  Marine  Co.  t. 


MUwaukee,  151  Wis.  239,  138  N.  W.  640,  has 
no  application.  It  Is  an  action  In  equity 
to  set  aside  Illegal  special  assessment  cer- 
tificates and  obtain  a  reassessment  In  soch 
an  action  the  statute  q;>eclfically  provides  that 
If  the  dalm  Is  made  that  the  tax  Is  invalid 
because  of  defects  going  to  the  validity  of 
the  assessment  and  affecting  the  groundwork 
of  the  tax,  the  plaintiff  shall  pay  the  amount 
levied  as  a  condition  of  maintaining  the  ac- 
tion, and  In  case  a  reassessment  is  ordered 
and  the  court  determines  that  the  amount 
which  the  plaintiff  ought  justly  to  have  paid 
is  less  than  the  original  assessment  the  plain- 
tiff shall  recover  judgment  for  the  difference. 
SecUons  1210h-7l  to  1210h— 4,  Statutes  1911. 
He  Is  entitled  to  this  judgment  regardless  of 
the  fact  that  the  treasurer  has  paid  over  to 
the  certificate  holder  the  amount  previously 
paid  in;  hence  that  fact  Is  entirely  irrele- 
vant Under  these  statutes  the  dty  is  re- 
sponsible for  the  Illegal  portion  of  the  orig- 
inal assessment  not  on  the  ground  that  It 
has  received  money  which  it  ought  not  in 
good  conscience  to  keep,  but  because  it  has 
compelled  the  plaintiff  to  pay  more  than  be 
could  Justly  be  compelled  to  pay  and  must 
respond  In  damages  for  Its  wrongful  act 
Order  affirmed. 

SIEBBCKSIR,  J.,  took  no  part 


FRED  MILLER  BREWING  CO.  v.  CTTT  OF 

MILWAUKEE. 
(Supreme  Court  of  Wisconsin.    Nov.  18,  1913.) 

1.  mnnicipal  gobpobationb  (|  404*)  — 
Stbkets— Changic  of  Grade— Dakages. 

In  a  suit  for  damages  to  abutting  propertj 
by  a  change  of  street  grade,  the  extent  to  wbidi 
the  change  injuriously  affected  plain tifFa  proper- 
ty is  a  jury  question,  subject  to  control  by  the 
trial  court  to  prevent  injustice. 

[Ed.  Note.— For  other  cases,  see  Hnnicipal 
Corporations,  Cent  Dig.  U  989-891.  903^^9: 
Dec.  Dig.  I  404.*] 

2.  Appeal  and  Ebbob  (|  977*)— Hattebs  or 
Discbetior — Obdeb  Gbantinq  New  TbiaIt- 
Revjxw. 

An  order  granting  a  new  trial  in  the  ex- 
ercise of  the  trial  court's  discretion  will  not  be 
disturbed  on  appeal,  unless  a  dear  abuse  of  judi- 
cial authority  is  shown. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3860-3865;  Dec.  Dig.  { 
977.»1 

Appeal  from  Circuit  0>urt  Milwaukee 
County;   Oscar  M.  Frits,  Judg;e. 

Action  to  recover  damages  for  an  alleged 
illegal  change  of  grade.  The  property  owned 
by  plaintiff  was  affected  by  the  constructioD 
of  a  viaduct  substantially  as  in  Pabst  Brew- 
in  Co.  V.  aty  of  Milwaukee,  148  Wis.  582, 133 
N.  W.  1112,  and  Gross  Coal  Co.  v.  Milwaukee, 
148  Wis.  72,  134  N.  W.  139.  The  structure 
alleged  to  have  caused  damage  in  those  cases 
is  the  one  said  to  have  Injured  plalntUTs 
property.  The  court  found,  as  matter  of 
law,  that  the  street  was  constructed  to  a 
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duly  establlahed  grade,  at  the  expense  of 
plaintiff's  property,  and  tbe  grade  thereaf- 
ter Illegally  changed  by  construction  of  the 
viaduct,  as  in  the  cases  referred  to,  and, 
therefore,  submitted  to  the  Jury  only  the 
question  of  damages  The  Jury  found,  spe- 
cially, that  the  value  of  plalntUTs  property 
was  not  depreciated  by  the  change  of  grade. 
The  court,  on  notice,  set  aside  the  verdict  as 
against  the  clear  preponderance  of  the  evi- 
dence and  the  justice  of  the  case,  and  grant' 
ed  a  new  trial  on  condition  of  plaintiff  pay- 
ing the  taxable '  costs  of  the  first  trlaL 
Defendant  appealed.    Affirmed. 

Daniel  W.  Hoan,  City  Atty.,  and  Clifton 
Williams,  Sp.  Asst  City  Attr.,  both  of  mi- 
waukee,  for  appellant  Quarles,  Spence  & 
Quarles,  of  lilllwaukee  (Wm.  C.  Quarles,  Of 
Milwaukee,  of  counsel),  for  respondent 

MARSHALL,  J.  [1]  Notwithstanding  the 
skillful  analysis  by  appellant's  counsel  to 
demonstrate  error  of  the  trial  court  in  hold- 
ing that  the  evidence  established  an  illegal 
change  of  grade  Injuriously  affecting  re- 
spondent's property,  it  is  not  convincing. 
There  is  no  need  to  follow  such  analysis  in 
detaU  or  demonstrate  the  correctness  of  the 
decision  below.  Suffice  it  to  say,  that,  as  we 
view  the  record,  it  does  not  clearly  condemn 
such  decision.  To  what  extent  the  cliange 
injuriously  affected  respondent's  property 
is  a  Jury  question  subject  to  control  by  the 
trial  court  to  prevent  injustice. 

[2]  Whether  the  trial  court  erred  in  grant- 
ing a  new  trial  because  the  verdict  was  con- 
trary to  the  evidence  is  ruled  in  respond- 
ent's favor  by  the  principle  that  an  order  in 
that  regard  is  discretionary  and  will  not 
be  disturbed  on  appeal  unless  clearly  granted 
In  abuse  of  judicial  authority. 

The  order  is  affirmed. 

SIBBECB:£R,  J.,  took  no  part 


BURNHAM  V.  CITY  OF  MILWAUKBB. 
(Supreme  Court  of  Wisconsin.    Nov.  18,  1913.) 

1.  Pleading    (|   188*)— Joint  Answkb  Ann 
Deuubbeb. 

A  pleading  combining  an  answer  and  de- 
murrers in  one  instrument  is  improper  and 
should  be  stricken. 

[EM.    Note.— For  other    cases,   see   Pleading, 
Cent  Dig.  H  404-407;   Dec  IMg.  {  188.*] 

2.  Pleading  (|  188*)— Pixading  bt  Dbixnd- 
ANT— Demubbeb  ob  Answkb. 

The  only  pleading  on  the  part  of  the  de- 
fendant as  provided  by   St  1911,  |  2648,  is 
either  a  demurrer  or  an  answer,  bat  not  l>oth. 
[Ed.   Note. — For   other   cases,   see    Pleading, 
Cent  Dig.  U  404-407;   Dec  Dig.  |  188.*] 

3.  Eminent   Domain    (I   270*)  —  Munioxpal 

COBPOBATIONB    (i     614*)  — IiOOAL    IMFBOVE- 
HXNTS— ASSXSSMBRTS— RBASSKSSMKNT. 

In  a  statutory  action  for  reassessment  of 
the  cost  of  a  street  improvement  plaintiff  could 
not  recover  for  private  property  taken  for  pub- 
lic use  without  compensation,  nor  for  incum- 


bering or  blocking  streets  by  contractors  dur- 
iitg  the  performance  of  the  work. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  }  506;  Dec  Dig.  |  270;* 
Municipal  Corporations,  Cent  Dig.  if  1207- 
1215;    Dec  Dig.  S  614.*] 

4.  Pleading  ({  192*)— SuBPLUBAGri— Demdb- 

BBB. 

A  demurrer  will  not  lie  to  mere  surplusage 

not  attempted  to  be  set  out  as  a  separate  cause 

of  action,  nor  to  a  fragment  of  a  cause  of  action. 

[EM.    Note.— For   other   cases,    see    Pleading, 

Cent  Dig.  |{  408-427;   Dec  Dig.  §  192.  *J 

5.  Plbadino  (I  193*)— Demubbeb— Causes  or 
Action— JoiNDEB. 

Plaintiff  cannot  avoid  a  demurrer  to  sep- 
arate causes  of  action  by  merely  joining  them  m 
one  count  of  the  complaint 

[E!d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  M  426,  428-436,  437-443;  Dec  Dig. 
i  183.*] 

6.  Pleading  (|  34*)— Constbdotioh. 

Where  a  complaint  was  susceptible  of  the 
construction  that  plaintiff's  property  was  locat- 
ed and  abutted  on  the  west  side  of  F.  street 
and,  when  so  construed,  it  stated  a  cause  oi 
action  against  the  defendant  city  for  taking 
plaintiff's  property  without  resorting  to  con- 
demnation proceedings  or  making  compensation, 
the  court  was  bound  to  so  construe  it  on  de- 
murrer, nnder  Laws  1911,  c  354,  providing 
that  in  case  of  general  demurrer  to  a  com- 
plaint, if  upon  the  facts  stated,  construing  the 
pleading  as  provided  in  St  1911,  i  2668,  plain- 
tiff is  entitled  to  any  judicial  redress,  whether 
in  harmony  with  the  prayer  or  not  it  shall  be 
sufficient  for  such  redress,  section  2668  declar- 
ing that  all  the  allegations  of  the  pleadinz  shall 
be  liberally  construed  with  a  view  to  substan- 
tial justice  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  6%,  6&-74:    Dec.  Dig.  |  34.*] 

7.  Mtjwicipai.  Cobpobationb  (5  280*)  — 
Stbeetb — Change  of  Obads— Petition. 

No  petition  signed  by  residents  of  a  city 
owning  a  majority  of  frontage  of  lots  on  a  pro- 
posed improvement  was  required  prior  to  the 
passage  of  an  ordinance  changing  the  grade  of 
the  street  in  order  to  form  an  approach  to  a 
bridge. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {}  740-743 ;  Dec  Dig. 
i  280.*] 

8.  MunioiPAi.  Cobpobationb  ({  445*)  —  Stbeet 
Imfbovbmbntb— Chanob  or  Gbadk— Assess- 
ment—Timb., 

Under  Milwaukee  City  Charter,  c  7,  H  7, 

8,  10,  estimate  of  the  cost  of  an  improvement 
for  tiie  change  of  the  grade  of  a  street  must 
precede  the  assessment  and  the  assessment  must 
precede  the  letting  of  the  contract,  and  failure 
to  perform  either  of  these  requirements  is  suffi- 
cient to  invalidate  the  assessment  and  require  a 
reassessment  at  which  a  property  owner  may 
have  an  opportunity  to  be  heard  in  respect  to 
damages  and  benefits. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1065;  Dec  Dig.  t 
445.*] 

9.  Municipal  Cobpobationb  (|  668*)- Streets 
— RioHTB  or  Abutting  Ownbb— vault  un- 
DXB  Sidewalk. 

Where  an  abutting  property  owner  was 
permitted  to  maintain  and  use  a  vault  under 
the  sidewalk,  he  could  not  recover  damages  for 
loss  of  the  vault  due  to  a  change  in  the  grade 
of  the  street,  his  right  to  use  the  same  being 
necessarily  of  a  temporary  character  until  the 
city  exercises  its  right  to  use  the  street  and 
terminate  his  right  of  enjoyment  by  a  proper 
ordinance  or  resolution,  though  such  right  would 
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such  change  of  grade,  after  due  allowance  (or 
benefits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1444;  Dec.  Dig.  | 
668.*] 

10.  Municipal  Cokpobations  (|  385*)  — 
Street  Impbovement  —  Contbactob'b  Db- 
FAtTLT— City's  Liabiutt. 

Where  a  city  in  the  exercise  of  Its  public 
powers  contracted  for  a  change  in  the  grade  of 
a  street  and  the  construction  of  an  approach  to 
a  bridge,  it  was  not  liable  for  injuries  to  an 
abutting  owner  due  to  the  fault  of  the  con- 
tractors in  incumbering  the  street  with  tools, 
men,  engines,  sheds,  wagons,  and  appliances  for 
a  long  time  after  the  date  fixed  by  the  contract 
for  the  completion  of  the  work  had  expired,  im- 
pairing or  preventing  access  to  plaintiff's  prem- 
ises, etc ;  the  plaintiff's  cause  of  action  being 
solely  against  the  contractors. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent,  Dig.  |{  925-928 ;  Dec.  Dig. 
{  3fe.»] 

11.  MumCIPAI.  COBPOBATIONS   (S  876»)— PtJB- 

IJC     IMPBOVEMENTS  —  CONTBAOT8  —  FaILUBK 

TO  Enfobcb— Abutting  Owneb— Rights. 
Failure  of  a  city  to  enforce  penalty  clans' 
ea  in  contracts  for  public  work  does  not  give 
rise  to  a  cause  of  action  in  favor  of  an  ad- 
joining property  owner  against  the  city. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  iS  911-913 ;  Dec.  Dig. 
I  876.*] 

Appeal  from  Clrcnlt  Conrt,  Milwaukee 
County ;  J.  C.  Ludwig,  Judge. 

Action  by  John  Q.  Burnham  against  the 
City  ot  Milwatikee.  From  an  order  overrul- 
ing defendant's  demurrers  to  the  complaint. 
It  appeals.    Affirmed. 

Daniel  W.  Hoan,  City  Atty.,  and  CUfton  Wil- 
liams, Sp.  Asst  City  Atty.,  both  of  Milwaukee, 
for  appellant.  Marshutz  &  Hoffman,  of  Mil- 
waukee^ for  respondent 

TIMLIN,  J.  [1,  2]  The  complaint  purports 
to  state  one  cause  of  action.  Defendant's 
counsel  has  discovered  therein  five  Ineffective 
attempts  to  state  five  causes  of  action,  and 
has  Interposed  a  combination  of  answer  and 
five  demurrers  in  one  instrument  This  mode 
of  pleading  is  Irregular,  and  should  have  been 
stricken  out  by  the  trial  court  but  that  court 
proceeded  to  rule  on  the  demurrers,  and  we 
do  also.  The  only  pleading  on  the  part  of 
the  defendant  is  either  a  demurrer  or  an 
answer,  not  both.  Section  2648,  Stats.  1911. 
If,  as  claimed  by  respondent's  counsel,  the 
complaint  states  but  one  cause  of  action,  the 
nature  of  the  action  should  be  determined  by 
the  predominant  facts  stated,  and,  so  constru- 
ing the  complaint,  the  action  would  be  one 
to  recover  damages  for  an  unlawful  change 
ot  grade,  and  to  recover  money  paid  upon  an 
lUegal  assessment  certificate  Issued  thereon. 

[3]  This  is,  under  present  statutes,  in  effect 
an  action  for  a  reassessment,  and,  based  up- 
on such  cause  of  action,  there  could  be  no 


measure  of  damages  appropriate  to  such 
cases.  It  is  therefore  well  to  ccmsider  the 
complaint  also  from  the  viewpoint  of  appd- 
lant's  counseL 

[4,  S]  A  demurrer  will  not  lie  to  mere  sur- 
plusage not  attempted  to  be  set  forth  as  a 
separate  cause  of  action,  nor  to  a  sentence^ 
nor  to  a  fragment  of  a  cause  of  action.  But 
the  plaintiff  cannot  avoid  a  demurrer  to  sep- 
arate causes  of  action,  if  there  are  such, 
merely  by  Joining  them  in  one  count  of  the 
complaint  We  are  unable  to  discover  more 
than  three  attempted  causes  of  action,  name- 
ly: One  to  recover  a  special  assessment  of 
benefits  paid,  and  to  recover  damages  on 
account  of  an  unlawful  change  of  grade: 
another  to  recover  for  the  taking  of  private 
property  for  public  use  without  compensa- , 
tlon ;  and  a  third  to  recover  against  the  dty 
damages  caused  by  obstruction  of  the  street 
in  front  of  plaintiff's  premises  and  deH^j  In 
building  a  bridge  and  tunnel,  and  not  com- 
pelling the  contractors  to  proceed  within  the 
time  limited  in  their  contracts.  Becatise  the 
location  and  situation  of  the  real  estate  in 
question  is  involved  in  eadi  of  the  three 
alleged  causes  of  action,  it  wUl  tend  to  (Near- 
ness to  take  up  first  that  alleged  caose  of 
action  relating  to  the  taking  of  private  prop- 
erty without  compensation. 

[6]  It  is  Impossible  to  tell  with  any  certain- 
ty from  the  complaint  on  which  side  of 
Ferry  street  this  property  Ues.  Defendant's 
brief  states  that  the  property  is  on  the  east 
side  of  Ferry  street,  and  its  counsel  so  un- 
derstand the  complaint  The  respondent's 
brief  says  that  the  property  is  on  the  north- 
west comer  of  South  Water  street  and  Fer- 
ry street,  which  would  bring  It  on  the  west 
side  of  Ferry  street,  and  respondent's  oonn- 
sel  80  understands  the  complaint  The  com- 
plaint avers  that  the  premises  abut  on  Fen? 
street  on  the  east,  but  whether  that  is  on  the 
east  of  the  street  or  on  the  east  of  the  prem- 
ises is  pretty  hard  to  teU.  Another  aTerment 
of  the  complaint  describing  an  area  under 
the  sidewalk  enjoyed  by  plaintiff  prior  to  the 
last  grading  avers,  "the  east  wall  of  said 
basement  was  built  of  solid  stone  to  a  depth 
of  eight  (8)  to  ten  aO)  feet  from  the  street 
level,  said  wall  being  at  the  west  edge  of 
said  street  as  then  laid  out"  If  plaintiff's 
premises  were  on  the  east  side  of  the  street 
this  would  carry  us  clear  across  the  street 
to  the  west  side,  and  the  area  excavation 
would  not  be  wholly  under  the  sidewalk,  sc 
that  this  would  indicate  the  plaintitTs  prem- 
ises were  on  the  west  side  of  the  street  and 
his  east  wall  of  the  excavated  area  under  the 
sidewalk.  It  is  further  averred  that:  "The- 
said  stone  wall  forming  the  eastern  boundary 
of  plainttfTs  basement  was  torn  down,  and 
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pnving  tins  puuntis  oi  tiuit  mucn  apace  in 
hl8  said  basement"  This  would  also  seem 
to  indicate  that  plaintiff's  property  abutted 
on  the  west  side  of  tbe  street,  so  that  a  west- 
ward moTement  of  the  eastern  wall  would 
diminish  the  space  formerly  enclosed.  The 
complaint  also  avers:  "No  petition  was  made 
for  tbe  purpose  of  condemning  plaintiff's 
land,  or  no  resolu^on  of  tbe  common  council 
was  had  in  the  matter,  as  by  statute  made 
and  provided,  and  In  other  respects  the  law 
was  not  followed  in  the  matter  of  taking  this 
land,  and  therefore  such  taking  was  absolute- 
ly unlawful  and  illegal,  and  damaged  the 
plaintiff  In  the  sum  of  $500."  This  presents 
very  sdgnificant  indications  of  a  rather  clum- 
sy attempt  to  state  a  cause  of  action  for 
an  unlawful  taking  of  private  property  of 
the  plaintiff.  If  bis  property  abutted  on  the 
west  side  of  the  street  and  his  east  area 
wall  was  at  the  west  edge  of  the  street  as 
then  laid  out,  the  whole  area  was  west  of 
the  west  street  line,  and  was  private  prop- 
erty, yet  plaintitr  makes  no  such  claim  in  his 
brief.  It  would  aid  this  alleged  cause  of  ac- 
tion to  bold  that  the  property  in  question 
abutted  on  tbe  west  side  of  Ferry  street, 
and  we  must  give  the  complaint  that  construc- 
tion if  necessary  to  support  a  cause  of  action. 
We  think  the  complaint  will  bear  that  con- 
struction, and  consequently  that  a  cause  of 
action  is  stated  for  taking,  without  resorting 
to  condemnation  proceedings  or  making  com- 
pensation, the  private  property  of  the  plain- 
tiff which  lay  west  of  the  west  line  of  the 
street  Whether  this  can  be  proven  is  an  en- 
tirely different  question,  and  not  before  us 
on  this  demurrer.  Chapter  354,  Laws  of 
1911,  provides  that,  in  case  of  a  general  de- 
murrer to  a  complaint,  if  upon  the  facta  stat- 
ed construing  the  pleading  as  provided  in 
section  2668  plaintiff  Is  entitled  to  any  meas- 
ure of  Judicial  redress,  whether  equitable  or 
legal,  and  whether  in  harmony  with  the 
prayer  or  not,  It  shall  be  sufficient  for  such 
redress,  while  section  2668  provides  that  In 
the  construction  of  a  pleading  for  the  pur- 
pose of  determining  its  effect  its  allegations 
shall  be  liberally  construed,  with  a  view  to 
substantial  justice  between  the  parties.  Al- 
though It  encourage  confusion,  we  must  ob- 
serve these  statutes,  and,  so  doing,  the  de- 
murrer must  be  overruled  or  disregarded  as 
to  this  probable  cause  of  action. 

2.  In  support  of  another  alleged  cause  of 
action  we  find  In  the  complaint  averments 
tending  to  show  that  the  plaintiff  owns  prop- 
erty abutting  on  Ferry  street,  and  that  the 
grade  of  that  street  had  been  fixed  by  or- 
dinance and  tbe  street  graded  up  to  tbe 
line  so  fixed,  and  that  thereafter  and  for 
the  purpose  of  making  an  approach  to  a 
new    bridge    across    the    Milwaukee    river. 


part  or  n'erry  street  upon  wmcn  piaintiirs 
property  abutted  and  thereafter  the  city 
graded  Ferry  street  to  this  new  or  changed 
line,  causing  damage  to  the  plaintiff. 

[7, 1]  It  is  averred,  apparently  in  order  to 
Invalidate  said  ordinance  changing  the  grade, 
"that  no  petition  was  presented  prior  to  the 
enactment  of  such  ordinance  signed  by  the 
residents  of  said  city  owning  a  majority  of 
the  feet  In  front  of  the  lots  upon  said  pro- 
posed Improvement"  No  such  petition  is 
required  by  law.  The  provisions  of  section 
6,  &  7,  of  tbe  charter  relate  to  a  petition  at 
a  later  stage  of  the  proceedings,  but  the 
complaint  contains  no  averments  sufficient  to 
show  that  the  petition  there  mentioned  was 
omitted;  even  if  It  could  be  said  to  be  re- 
quired in  the  instant  case. 

It  Is  also  averred,  apparently  for  the  pur- 
pose of  Invalidating  the  assessment,  that 
"no  assessment  of  benefits  and  damages  sus- 
tained by  the  owners  of  the  property  ad- 
jacent and  abutting  upon  said  street,  by  rea- 
son of  the  change  of  grades  of  said  street, 
was  made  prior  to  the  letting  of  the  con- 
tract as  by  law  provided."  It  Is  manifest 
that  this  Is  not  intended  to  negative  the  fact 
of  any  assessment  of  benefits  and  damages, 
because  elsewhere  in  the  complaint  It  ap- 
pears that  such  assessment  was  made,  and 
the  benefits  exceeded  the  damages,  and  they 
were  paid  by  the  plaintiff,  and  he  seeks  to 
recover  this  payment  So  that  the  averment 
relative  to  the  omission  of  assessment  of 
benefits  and  damages  must  mean  that  such 
assessment  was  made  at  some  time,  but  was 
not  made  prior  to  the  letting  of  the  contract 
for  the  work  of  grading  up  to  the  new  grade 
line.  Section  8  of  chapter  7  of  the  city 
charter  provides  that  "tbe  owner  of  any  lot 
or  parcel  of  land  which  may  be  affected  or 
injured  in  consequence  of  such  alteration  of 
grade,  shall  be  entitled  to  compensation 
therefor;  and  It  shall  be  tbe  duty  of  the 
board  of  public  works,  before  ordering  to  be 
done  the  work  of  actually  changing  such 
established  grade  by  excavating  or  filling 
such  street  to  the  new  grade  so  altered,  and 
at  the  time  of  making  tbelr  assessment  of 
benefits,  as  provided  in  the  next  preceding 
section,  to  consider,  determine  and  assess 
against  tbe  lots  which  they  may  deem  benefit- 
ed by  the  proposed  improvement,  to  the 
amount  of  such  benefits,  the  damages,  costs 
and  iCbaiges,  including  the  cost  of  such  im- 
provement— ^arising  from  such  alteration  of 
grade."  Tbe  preceding  section  7  of  chapter 
7  provides  that  before  ordering  any  work  to 
be  done  by  the  owners  of  lots  or  lands  front- 
ing on  the  same,  an  assessment  of  benefits 
and  damages  shall  be  made,  and  that  the 
board  shall  indorse  their  decision  and  assess- 
ment in  every  case  on  the  estimate  of  the 
cost  of  such  improvement  filed  in  their  office. 
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Section  10  of  Chapter  7,  requiring  the  board 
of  public  works,  as  soon  as  their  assessment 
is  confirmed  by  the  common  council,  to  enter 
Into  a  contract  for  the  work,  was  a  later 
amendment,  and  qoalifles  that  part  of  sec- 
tion 7  which  speaks  of  the  work  to  be  done 
by  the  lot  owners.  The  estimate  of  the  cost 
of  Improvement  must  precede  the  assess- 
ment, and  the  assessment  must  precede  the 
letting  of  the  contract,  under  sections  6,  9, 
and  10  of  chapter  7  of  the  charter.  No 
doubt  this  assessment  must  be  corrected 
after  the  making  of  the  contract,  in  case  the 
excess  of  benefits  over  damages  should  ex- 
ceed the  cost  of  the  Improvement.  If  the 
complaint  could  be  read  to  mean  that  the 
assessment  was  not  completed  prior  to  the 
letting  of  the  contract,  this  cause  of  action 
would  be  defectively  stated,  but  a  fair  con- 
struction of  the  complaint  in  this  .respect 
leads  to  the  conclusion  that  the  pleader  In- 
tended to  charge  that  no  assessment  was 
made  prior  to  letting  the  contract  This 
would  be,  to  say  the  least,  an  irregularity 
avoiding  the  assessment  and  requiring  a 
reassessment  at  which  the  plaintiff  would 
hare  opportunity  to  be  heard  In  respect  to 
his  damages  and  benefits.  We  think  a  cause 
of  action  is  stated  in  this  count,  not  neces- 
sarily for  the  damages  itemized  and  claimed 
by  the  pleader,  but  for  the  regular  measure 
of  damages  occasioned  by  a  change  of  grade. 
If  the  plaintiff  recovers  for  an  unlawful  tak- 
ing of  bis  private  property,  such  damages 
cannot  be  duplicated  under  this  count 

[I]  If  the  vault  or  excavated  area  under 
the  sidewalk  was  in  the  street,  plaintiff  can- 
not  recover  such  damages  as  if  It  were  his 
private  property,  but  the  vault  Is  to  be  treat- 
ed as  any  other  convenience  of  a  temporary 
character  which  he  was  rightfully  enjoying, 
and  had  the  right  to  enjoy,  until  such  time 
as  the  dty,  representing  the  state  in  Its 
paramount  right  to  the  use  of  the  street, 
should,  by  proper  ordinance  or  resolution, 
termlnatep  his  right  of  enjoyment  Such 
right  is  not  terminated  by  an  unlawful 
change  of  grade,  and  because  of  an  unlaw- 
ful change  of  grade  he  is  entitled  to  damages 
caused  thereby  so  far  as  his  property,  with 
its  lawful  appurtenances,  is  diminished  in 
value  by  such  change  and  after  due  allow- 
ance for  benefits.  This  states  a  good  cause 
of  action  for  a  reassessment. 

[II]  3.  The  third  attempted  cause  of  ac- 
tion rests  upon  a  detailed  statement  of  a 
contract  between  the  dty  and  one  Vogel, 
made  on  December  4,  1908,  for  the  building 
of  a  bascule  bridge  across  the  Milwaukee 
river,  and  another  contract  between  the  dty 
and  another  person,  made  on  November  26, 
1909,  for  the  building  of  a  concrete  tunnel 
under  said  river.  Each  of  these  contracts 
prescribed  a  time  for  completion  of  the  work 
and  a  per  diem  penalty  for  delay.  The  con- 
tractors did  not  finish  in  time,  but  Incumber- 


ed the  street  with  tools,  men,  engines,  sheds, 
wagons,  and  appliances  for  a  long  time,  thus 
preventing  plaintiff  from  using  the  street 
and  the  bridge,  and  impairing  or  preventing 
access  to  his  premises,  etc.,  and  the  dty  did 
not  enforce  the  penalty  in  the  coDtract,  or 
compel  the  contractors  to  complete  tbe  work, 
but  permitted  the  delay.  From  this  it  ap- 
pears that  the  work  contracted  for  was  in 
pursuance  of  the  public  powers  of  the  dty 
and  within  its  authority.  Tbe  alleged  dam- 
ages were  caused  by  the  contractors,  not  t>y 
the  dty. 

[1 1]  There  is  no  snffident  averment  of 
negligence  on  the  part  of  the  dty,  and  the 
omission  to  enforce  the  penaU7  of  the  con- 
tract, or  to  compel  the  contractors  to  proceed, 
is  not  actionable  in  the  plaintiff's  behalf. 
The  dty  has  a  discretionary  power  in  such 
matters.  The  averment  of  the  complaint  in 
this  particular  is  "that  said  department  of 
public  works  has  not  compelled  said  con- 
tractors to  complete  their  several  contracts 
within  the  time  specified  in  the  said  con- 
tract thereby  allowing  the  nuisance  caused 
as  above  to  continue  for  a  longer  time  than 
was  necessary;  that  tbe  plaintiff  suffered 
damages  by  reason  of  the  breaches  of  the 
said  contracts,  as  hereinbefore  set  fortli,  in 
an  amount  of  not  less  than  $2,000."  TUs 
falls  to  state  any  cause  of  action  in  favor 
of  the  plaintiff  and  against  the  dty.  Kuehn 
V.  Milwaukee,  92  Wis.  263,  66  N.  W.  1030; 
Sampson  v.  Boston,  161  Mass.  288,  37  N.  E. 
177;  Harper  v.  Mllwakee,  30  Wis.  385;  Erie 
T.  Caulklns,  86  Pa.  247,  27  Am.  Bep.  642. 

There  being  two  good  causes  of  action  in 
the  complaint  the  demurrers  were  properly 
overruled. 

Order  affirmed. 

SIEBEX3KER,  J.,  took  no  part. 


PANOPF  V.  CHICAGO,  M.  &  ST.  P.  HT.  CO. 

(Supreme  Court  of  Wisconsin.    Nov.  18,  1913.1 
Neguobncb    (8    141*)— Tbiai.    (|    260*)— I.t- 

STBTTCTIONS— RKQUESTB— COKPARATIVE   KBG- 
UOENCB. 

Where,  in  an  action  for  injnriee  to  a  servant 
it  was  essential  to  submit  the  question  of  com- 
parative negligence,  the  court  properly  did  so 
by  requiring  the  jury  to  determine  whose  fault 
was  the  greater  contributing  cause  of  the  injuTT— 
that  (tf  plaintiff  or  of  defendant— and  properly 
refused  to  submit  it  in  the  language  of  a  request 
that  comparing  the  extent  to  which  defendant's 
servants'  want  of  ordinary  care  contributed  to 
plaintiff's  injury  with  the  extent  to  which  plain- 
tiffs want  of  ordinary  care  contributed  to  bis 
injury,  did  defendant's  servants  contribute  to  a 
greater  degree? 

[Ed.  Note.— For  other  cases,  see  Neglifrence, 
Cent  Dig.  SS  382-309;  Dec  Dig.  1 141;*  Owil, 
Cent  Dig.  {{  651-659 ;   Dea  Dig.  )  200.*] 

Appeal  from  Circuit  Court,  Ifllwankee 
County;   Oscar  M.  Fritz,  Judge. 

Action  to  recover  eompoisation  for  a  pei^ 
sonal  injury. 


•FQr  other  cum  h*  wun*  topic  and  Mctton  NUUBBR  la  D«c.  Die  A  Am.  Dig.  Ksr-Mo.  Bnim  *  Rap'r  laduM 
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The  action  was  comcaenced  In  clyfl  court 
for  Milwaukee  connty.  Plaintlfl  was  injured 
in  tbe  course  of  Ills  employment  for  defend- 
ant He  and  others  were  engaged  in  assist- 
ing In  unloading  steel  raUs  from  a  car  to 
which  an  engine  in  charge  of  an  engine  crew 
was  attached.  By  direction  of  the  foreman, 
plaintiff  held  the  end  of  a  rope  which  was  at- 
tached to  some  rails  on  the  car.  While  so 
circumstanced  the  engine  crew  suddenly,  and 
wlthont  warning  to  plaintiff,  started  the  en- 
gine, causing  the  rails  to  lurch  in  such  a  man- 
ner that  the  roi)e  struck  plaintiff,  throwing 
him  down  upon  rails  which  were  on  the 
ground,  by  reason  of  which  he  received  a  bod- 
ily injury.  There  was  evidence  making  the 
question  of  whether  the  conductor  of  the 
train,  containing  the  car  which  was  being  un- 
loaded, exercised  ordinary  care  in  instructing 
plaintlfl  respecting  the  manner  he  should  per- 
form his  work,  and  whether  the  engineer  ex- 
ercised ordinary  care  respecting  tbe  manner 
he  started  the  engine.  The  Jury  found  on 
both  subjects  in  plaintiff's  favor  and  that 
each  element  of  negligence  was  a  proximate 
cause  of  the  injury.  There  was  also  a  finding 
in  defendant's  favor  as  to  contributory  neg- 
ligence of  plaintiff,  rendering  the  question 
.of  comparative  negligence  vital.  That  was 
submitted  in  this  form:  In  the  mutual  fault, 
was  that  "of  the  defendant  greater?'  It  was 
found  In  plaintiff's  favor.  Defendant's  coun- 
sel requested  submission  of  this:  "Comparing 
tbe  extent  to  which  the  defendant's  servants' 
want  of  ordinary  care  contributed  to  the  in- 
jury of  Panoff,  with  the  extent  to  which 
Panoff's  want  of  ordinary  care  contributed  to 
his  injury,  did  defendant's  servants  contrib- 
ute to  a  greater  degree?" 

That  was  refused.  The  Jury  found  the 
damages  at  $336.  Judgment  was  rendered  ac- 
cordingly. The  cause  was  appealed  to  the 
circuit  court  where  the  Judgment  of  the  dvll 
Gonrt  was  reversed  and  a  new  trial  ordered 
for  failure  to  submit  the  question  above  quot- 
ed.   Plaintiff  appealed. 

Ollcksman,  Gold  &  Corrigan  and  Joseph  E. 
Tlemey,  all  of  Milwaukee,  for  appellant  O. 
H.  Van  Alstlne,  H.  J.  KlUUea,  and  R.  M. 
Tnnnp,  all  of  Milwaukee,  for  respondent 

MARSHALIi,  J.  This  court  did  not  Intend 
to  hold  In  Tldmarsh  v.  C.  M.  ft  St  P.  By.  Co., 
149  Wis.  690,  136  N.  W.  837,  that  the  statute. 
In  tbe  particular  terms  thereof.  In  such  a 
case  as  this,  requires  a  finding  as  to  whether 
tbe  fault  of  the  defendant  was  greater  than 
that  of  plaintiff  and  contributed  to  produce 
the  injury  in  the  greater  degree.  The  effect 
of  the  decision  is  that  the  Jury  should  find 
the  fact;  but  no  particular  collection  of 
words  was  held  to  be  requisite  thereto.  Any 
which,  In  the  light  of  other  findings  and  the 
Instructions  given  by  tbe  court,  fairly  shows 
that  the  Jury  definitely  passed  upon  tbe  mat- 
ter. Is  sufficient 


Here  there  was  a  specific  finding  of  action- 
able negligence  of  the  defendant  proximately 
contributing  to  the  injury,  also  a  specific  find- 
ing of  want  of  ordinary  care  of  the  plaintiff 
so  contributing,  followed  by  a  finding  in  plain- 
tlfTs  favor  of  this:  "If  you  find  that  mutual 
fault  of  the  defendant  and  plaintiff  was  the 
proximate  cause  of  the  injury,  was  the  fault 
of  the  defendant  greater?"  substantially  fol- 
lowing the  suggestion  In  Jensen  v.  Wisconsin 
Central  By.  Co.,  145  Wis.  326,  128  N.  W.  982, 
and  the  minds  of  the  Jurors  were  directed  to 
the  precise  point  of  inquiry  by  this  Instruc- 
tion: "In  answering  this  question  you  are 
to  determine  whose  fault  was  the  greater  con- 
tributing cause  of  the  injury;  the  fault  of 
the  plaintiff  or  that  of  the  defendant  Xou 
are  to  determine  In  answering  this  question 
whose  fault  was  the  greater  contributing 
cause  of  plaintiff's  injury."  In  the  light 
thereof  the  Jury  could  not  well  have  other- 
wise found  In  answering  tbe  question  than 
that  want  of  ordinary  care  of  the  defendant 
contributed  to  produce  the  injury  and  in 
greater  degree  than  like  fault  of  the  plaintiff. 
Had  the  learned  circuit  Judge  more  fully  ap- 
preciated the  effect  of  the  quoted  Instruction 
In  connection  with  the  question,  he  would 
have  observed  that  the  trial  in  the  dvll  court 
would  stand  the  test  of  Tldmarsh  t.  O.  M.  & 
St  P.  By.  Co.,  supra. 

The  Judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  affirm  the  Judg- 
ment of  the  dvll  court 

SIEBBCKEB,  J.,  took  no  part 


JABfES  et  al.  ▼.  KNOX. 

(Supreme  Court  of  Wisconsin.    Nov.  18,  1013.) 

EXCHANQK    OF    PrOFKBTT    (|    8*)— CoWTBACT— 

CoNSTBucnow  —  Tun    ot   PxBFOBUAncx  — 

Tiia  AS  AN  Essence. 

In  a  suit  to  cancel  a  written  agreement  to 
exchange  real  estate,  and  to  remove  a  cloud 
upon  title,  evidence  Aeld  to  sustain  a  finding 
that  time  was  of  the  essence  of  the  contract  to 
exchange. 

[Ed.  Note. — For  other  caBes,  see  Exchange  of 
Property,  Cent  Dig.  H  14-18;  Dea  Dig.  | 
8.*] 

Appeal  from  Circuit  Court,  Milwaukee 
County;    Lawrence  W.  Halsey,  Judge. 

Suit  by  Euclid  W.  James  and  another 
against  Thomas  M.  Knox.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

Suit  In  equity  to  cancel  a  written  agree- 
ment, and  to  remove  a  cloud  upon  title.  On 
February  12,  1912,  the  plaintiff  EucUd  W. 
James  and  the  defendant,  for  a  legal  con- 
sideration, entered  Into  a  written  agree- 
ment wherein  plaintiff  agreed  to  convey  to 
the  defendant  by  good  and  sufficient  war- 
ranty deed  certain  premises  described  there- 
in,  and  the  defendant  likewise  agreed   to 


*For  other  euM  ■••  ■am*  topie  and  mcUod  MUMBEB  in  Dec  Dig.  ft  Am.  Dls.  K«]r-No.  Bariw  *  Bap'r  Indezaa 
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furnish  fall  abstract  of  title,  and  to  con- 
vey to  the  plaintiff  by  good  and  sufficient 
warranty  deed  certain  described  premises, 
and.  In  addition  thereto,  to  pay  to  him 
$200  In  cash.  It  was  also  mntoally  agreed 
"that  all  necessary  papers  In  the  transfer  of 
the  properties  from  each  to  the  other  shall  be 
ready  for  delivery  and  be  delivered  from  each 
to  the  other  on  or  before  the  Ist  day  of 
March,  1912."  It  was  farther  agreed  between 
the  plaintiff  and  defendant  that  the  deeds 
mentioned  In  their  written  agreement  should 
be  deposited  with  one  Hugo  Rohr.  Plaintiff, 
accordingly,  before  March  1st,  deposited  the 
deed  of  his  premises  with  said  Rohr,  who, 
on  or  about  the  12th  day  of  March,  1912,  de- 
livered it  to  the  defendant,  contrary  to  the 
Instructions  of  plaintiff,  and  without  his  con- 
sent or  knowledge,  and  the  same  was  re- 
corded. The  plaintiff  charged  the  breach, 
and  the  defendant  pleaded  the  performance  of 
the  quoted  part  of  their  agreement  herein- 
above set  forth,  and  of  the  whole  thereof. 

The  court  found:  "That  the  plaintiffs,  on 
the  Ist  day  of  March,  1912,  and  at  the  time 
agreed  upon,  in,  and  by  said  articles  of  agree- 
ment, duly  tendered  to  the  defendant  a  good 
and  sufficient  deed  and  abstract  of  the  prem- 
ises so  owned  by  the  plaintiffs,  and  a  satis- 
faction of  the  mortgage  theretofore  existing 
on  the  plaintiffs'  said  property  as  shown  by 
the  abstract,  and  Itept  and  performed  all 
the  conditions  of  said  agreement  to  be  I^ept 
and  performed  by  the  plaintiffs,  and  demand- 
ed that  the  defendant  execute  and  deliver  to 
them  a  good  and  sufficient  deed  and  abstract 
of  the  premises  mentioned  in  said  agreement 
as  owned  by  the  defendant,  together  with  the 
sum  of  $200;  but  the  defendant  refused  to 
give  to  the  plaintiffs  such  deed  and  abstract 
of  the  premises  claimed  to  be  owned  by  him, 
as  in  and  by  said  agreement  required,  and 
has  failed  and  neglected  to  keep  and  perform 
the  conditions  of  said  agreement  to  be  kept 
and  performed  on  his  part,  and  the  deed  or 
deeds  executed  by  the  defendant  and  the  ab- 
stract tendered  to  the  plaintiff  did  not  show 
a  good  merchantable  title  to  the  premises 
claimed  to  be  owned  by  the  defendant,  and 
the  title  to  the  defendant's  premises  was  not 
a  sufficient  or  merchantable  title  until  about 
June  6,  1912."  As  conclusions  of  law  the 
court  held  the  agreement,  and  deed  to  defend- 
ant, a  cloud  upon  the  title  of  Oeorglana 
James,  the  grantee  of  the  plaintiff  Euclid  W. 
James,  to  whom  he  conveyed  the  premises 
embraced  in  the  deed  to  the  defendant,  and 
entered  Judgment  establishing  title  in  such 


grantee.    From  ancb  judgment,  tbe  defend- 
ant appealed. 

John  J.  Maber  and  P.  O.  Lewis,  botti  of 
Milwaukee,  for  appellant  Clarice  &  Don- 
nelly, of  Milwaukee,  for  respondent 

VINJB,  J.  (after  stating  the  facts  as 
above).  The  finding  that  the  plaintiff  Eorlld 
W.  James  duly  performed  his  part  of  the 
agreement  within  the  time  therein  specified 
is  supported  by  the  evidence.  Indeed,  this 
assignment  of  error  is  not  seriously  angroed  in 
tbe  brief;  bat  it  is  indsted  that  the  court 
erred  in  finding  that  the  time  fixed  in  the 
contract  for  its  performance  was  of  the  es- 
sence thereof,  and  it  is  urged  that  a  tender  of 
performance  by  defendant  on  June  6,  1912, 
was  seasonably  made  The  contract  con- 
tained this  provision:  "It  is  mutually  agreed 
by  and  between  the  said  parties  of  the  first 
part  and  the  said  party  of  the  second  part 
that  all  necessary  papers  In  the  transfer  of 
the  properties  from  each  to  the  other  as  liere- 
Inbefore  specified  shall  be  ready  for  delivery 
from  eadi  to  the  other  on  or  before  the  1st 
day  of  March,  1912."  These  are  plain  words, 
and  clearly  indicate  an  intention  by  botb 
parties  that  the  deal  should  be  fully  dosed 
on  or  before  the  date  spedfled.  Tliat  both 
parties  so  understood  it  is  also  dearly  mani- 
fest from  the  evidence  of  plaintiff  Endid  W. 
James,  that  on  or  about  March  1st  the  de- 
fendant sought  to  have  him  sign  a  paper  ex- 
tending the  time  of  performance  of  tbe  agree- 
ment to  Mbrch  11,  1912,  whidi  be  refused  to 
do.  He  further  testified  that  on  March  Ist 
he  notified  Rohr,  who  held  the  deed  in  es- 
crow, that,  if  defendant  wanted  to  dose  the 
deal,  he  could  come  to  Us  home  at  any  Ume 
until  midnight,  and  he  would  be  there  tn 
close  tbe  transaction.  In  view  of  the  pro- 
visions of  the  agreement,  and  the  evidence, 
the  trial  court  properly  held  that  time  was 
of  the  essence  of  the  contract  Hall  ▼.  Dela- 
plaine,  6  Wis.  206,  68  Am.  Dec.  57;  PhiUips 
V.  Carver,  99  Wis.  561,  75  N.  W.  432.  Cases 
holding  that  a  failure  to  pay  a  given  anm  of 
money  upon  a  date  designated,  or  that  a  fail- 
ure to  perform  some  other  act  within  a  sped- 
fled time,  does  not  avoid  the  contract  in  Uie 
absence  of  any  language  therein,  or  evidence 
showing  that  the  time  for  such  performauc^e 
has  been  made  material  by  agreement  of  tbe 
parties,  rest  upon  a  different  basis. 

Judgment  afSrmed. 

8IBRECKER,  J.,  took  no  part 
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DAVIS  et  aL  r.  GBNTRAIj  LAND  GO.  et  al. 
(Supreme  Conrt  of  Iowa.    Nov.  22,  1918.) 

1.  Fraud   ({  68*)— Actions  fob   Damaobs— 

EjLEUXNTS. 

In  an  action  against  agents  who  negotiat- 
ed the  sale  of  a  house  and  lot  to  plaintiffs  for 
damages  sastained  through  their  misrepresen- 
tation that  the  lot  extended  to  an  alley,  proof 
of  fraud  was  essential  to  a  recovery. 

[Ed.  Note. — For  other  cases,  see  E^and,  Cent. 
Dig.  ii  56-68;   Dec  Dig.  {  68.*] 

2.  Fraud  (f  46*)— Actions  fob  Dakagkb— 
Plbading— Knowledgk  of  Falsity. 

In  an  action  for  damages,  a  petition,  al- 
leging that  defendants  falsely  and  fraudulently 
represented  that  a  lot  sold  plaintiffs  extended 
to  an  alley,  implied  that  defendants  knew  that 
BDch  representation  was  false  and  fraudulent 
[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  i  40;    Dec.  Dig.  i  45.*] 

&  P1.EADIN0    (I   433*)— Petition- DBixcTR— 

CtJBE  BT  Vbbdict. 

Where  the  petition  was  not  criticised  un- 
til after  verdict,  every  legal  intendment  is  to 
be  admitted  in  its  support. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {|  1451-1477;    Dec.  Dig.  |  433.*] 

4.  Fraud  (|  58*)— Actions  fob  Dauaoes— 
Sufficiency  of  Evidence. 

In  an  action  against  agents,  who  negotiat- 
ed the  sale  of  a  house  and  lot  to  plaintiffs,  for 
damages  sustained  from  their  false  represen- 
tation that  the  lot  extended  to  an  alley,  evi- 
dence held  to  justify  a  finding  that  with  no 
knowledge  whatever  as  to  the  boundaries  of  the 
lot  one  of  the  defendants,  to  induce  plain- 
tiffs to  purchase,  represented  that  it  extended 
to  the  alley. 

[Ed.  Note.— For  6ther  cases,  see  Fraad,  Cent 
Dig.  §§  65-59;    Dec.  Dig.  §  68.*] 

5.  Fbaud  (*  13*)— Fraudulent  Representa- 
tions —  RioHT  or  Action  fob  DAitAOSs  — 
Scienter. 

Where  one  of  the  agents  engaged  in  nego- 
tiating the  sale  of  a  house  and  lot  without 
knowing  whether  the  lot  extended  to  an  alley 
or  not  asserted  that  it  did  as  of  his  own  knowl- 
edge, thereby  inducing  a  purchase,  they  were 
liable  in  damages,  since  the  size  of  the  lot  was 
a  matter  of  definite  knowledge  and  readily  as- 
certainable, and  not  a  matter  of  opinion  and 
judgment,  and  in  such  a  case  scienter  may  be 
proved  by  showing  actual  knowledge  of  the 
falsity  of  the  representation,  that  the  state- 
ment was  made  as  of  the  party's  knowledge  or 
in  BQch  absolute,  unqualified  and  positive  terms 
as  to  imply  liis  personal  knowledge  without  any 
Buch  knowledge  as  to  whether  the  statement 
was  true  or  false,  or  that  the  party's  special 
situation  or  means  of  knowledge  was  such  as 
to  make  it  his  duty  to  know  aa  to  the  truth  or 
falsity  of  the  representation. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  !|  3-6;   Dec.  Dig.  g  13.*] 

Appeal  from  District  Conrt,  Polk  County; 
Lawrence  De  Graff,  Judge. 

Action  for  deceit  in  the  sale  of  property  re- 
salted  tn  a  verdict  for  plaintiff.  From  an 
order  granting  a  new  trial,  the  plaintiff  ap- 
peals.   Affirmed. 

Jobn  L.  Gllleside,  of  Des  Moines,  for  ap- 
pellants. C.  D.  Bnrkb^mer,  of  Seattle, 
Wash.,  for  appellees. 

LADD,  J.  The  misrepresentation  alleged 
was  that  the  property  known  as  No.   1822 


West  Tenth  street,  Ini  Des  Moines,  purchased 
by  plaintiff,  extended  back  to  the  alley, 
whereas  it  did  not,  but  lacked  85  feet  or 
more  of  doing  so.  The  property  was  owned 
by  Fletcher  &  Van  Vllet  and  defendants  were 
acting  as  their  agent  in  finding  a  purchaser. 
A  cash  payment  of  $250  was  exacted,  and 
defendants  loaned  the  plaintiffs  this  amount, 
which  was  paid  by  her  on  the  contract 
Upon  discovering  that  the  lot  did  not  extend 
to  the  alley,  plaintiffs  notified  defendants 
that  she  would  rescind  the  contract  and  re- 
quested the  return  of  the  note.  It  had  been 
negotiated,  and  this  action  was  brought  for 
the  amount  thereof  alleged  as  damages  and 
the  cost  of  moving  household  goods  in  aUd 
from  the  premises. 

[1]  Had  plaintiff  elected  to  rescind,  the 
contract  so  advising  Fletcher  &  Van  Vliet, 
and  brought  an  action  for  recovery  of  the 
payment  made  scienter  might  not  have  been 
material.  But  the  action  is  against  defend- 
ants as  their  agents,  and  fraud  on  the  part 
of  defendants  must  have  been  established  to 
warrant  the  recovery  of  damages. 

[2]  One  of  the  grounds  of  the  motion  for 
new  trial  was  that  the  petition  did  allege 
knowledge  of  the  falsity  of  the  representa- 
tions averred.  It  recited  that  plaintiffs  In- 
formed defendants  that  they  wished  to  pur- 
chase property  which  abutted  an  alley,  as 
they  expected  to  keep  a  horse  and  buggy, 
that  when  the  premises  were  being  shown  to 
them,  by  John  O.  Trent,  one  of  defendants 
then  asked  if  the  lot  extended  to  the  alley, 
and  that  he  "falsely  and  fraudulently  stat- 
ed, represented,  and  warranted  that  the 
premises  extended  from  Tenth  street  back  to 
the  alley,  running  between  Tenth  and  Elev- 
enth streets."  This  language  is  repeated  in 
alleging  that  plaintiffs  relied  on  the  mis- 
representations and  were  induced  thereby  to 
enter  into  a  contract  of  purchase.  Again,  it 
was  averred  that,  when  moving  in,  plaintiffs 
discovered  that  said  statements,  representa- 
tions, and  warranties  made  by  said  Jobn  G. 
Trent  for  and  in  behalf  of  the  defendants 
relative  to  said  premises  were  false,  fraudu- 
lent, and  untrue,  and  were  made  by  the.  de- 
fendants for  the  purpose  of  deceiving  and 
defrauding  these  plaintiffs  and  fo^  the  pur- 
pose of  inducing  them  to  enter  into  said 
contract  The  petition  was  not  availed,  and 
one  of  the  questions  to  be  determined  is 
whether  it  sufficiently  alleged  knowledge  of 
the  falsity  of  the  representation  on  the  part 
of  defendants. 

[3]  As  the  petition  was  not  criticised  until 
after  verdict,  every  legal  Intendment  is  to  ne 
admitted  in  its  support  The  allegations 
that  the  representations  were  false  and 
fraudulent  implies  that  defendants  knew 
them  to  be  false.  In  Merwin  v.  Arbuckle,  81 
111.  601,  it  was  said,  in  approving  an  in- 
struction: "As  the  scienter  enters  into  and 
is  necessary  to  a  fraudulent  representation, 
the  instruction  virtually  Informed  the  jury 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig,  A  Am.  Dlx.  Key-No.  Series  &  Rep'r  Indexes 
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that  the  representations  mnst  have  been 
made,  knowing  them  to  be  false:  Then 
when  they  were  Informed  that  they  most 
have  been  fraudulent,  they  were,  in  sub- 
stance, told  that  they  must  have  been  not 
only  false  but  plaintUF  in  error  knew  It" 
Forsyth  v.  Vehmeyer,  176  111.  359,  62  N.  B. 
55.  Bayard  t.  Malcolm,  2  Johns.  (N.  T.) 
550,  3  Am.  Dec.  450.  In  Beebe  t.  Knapp,  28 
Mich.  56,  the  allegation  was  that  defendant 
falsely  and  fraudulently  represented  a  note 
to  be  good,  and,  of  an  objection  that  knowl- 
edge that  it  was  not  good,  the  court,  through 
Christlancy,  J.,  said:  "As  to  the  want  of  a 
scienter,  it  is  true  the  declaration  does  not, 
in  so  many  words,  allege  that  the  defendant 
at  the  time  'well  knew  that  the  said  note 
was  not  good  and  the  maker  irresponsible,' 
but  it  does  allege  that  they  'falsely  and 
fraudulently'  represented  the  note  to  be  good, 
and  the  maker  responsible  The  term  'fraud- 
ulently,' in  this  connection,  of  Itself  implies 
knowledge  of  the  falsehood  of  the  representa- 
tions, or  sufficient  knowledge,  at  least,  to 
render  them  liable  for  the  consequences  of 
the  fraud.  See  1  Chitty's  PI.  167;  2  East, 
446;  4  Blng.  73;  Id.  66.  At  all  events, 
this  is  at  least  an  argumentative  allegation 
of  defendants'  knowledge,  and,  not  being  de- 
murred to,  is  cured  by  verdict  Kean  v. 
Mitchell,  13  Mich.  207."  20  Cyc.  100.  See, 
also,  Ck>wln  v.  Toole,  31  Iowa,  613;  Langs- 
dale  V.  Oirton,  51  Ind.  99 ;  Bank  of  Montreal 
V.  Thayer  (C.  C.)  7  Fed.  622.  There  was  no 
such  defect  In  the  pleading  as  to  exact  the 
granting  of  a  new  trial. 

[4]  II.  Another  ground  of  motion  for  new 
trial  was  that  the  evidence  was  Insufficient 
to  warrant  a  finding  that  defendants  had 
knowledge  that  the  lot  did  not  extend  to 
the  alley.  Mrs.  Davis  testified  that:  "After 
we  bad  looked  through  the  house,  we  were 
standing  in  the  kitchen  when  Mr.  Davis  ask- 
ed Mr.  Trent  if  the  lot  ran  back  to  the  alley, 
and  he  informed  him  that  it  did.  Mr.  Davis 
said  the  reason  be  wanted  to  know.  In  his 
business,  he  had  goods  to  deliver,  and  he 
expected  to  have  some  kind  of  vehicle,  a 
horse  or  a  car."  And  Mr.  Trent  then  said: 
"Well,  you  have  plenty  of  room.  There  is  a 
bam  on  the  rear  of  the  n6xt  lot  to  the 
south.  This  lot  and  the  lot  to  the  south  on 
which  there  was  a  bam  at  the  rear  close  to 
the  alley  were  apparently  the  same  length." 
The  witness  then  described  the  ground  be- 
tween the  house  and  the  alley,  and  proceed- 
ed: "John  Trent  pointed  to  the  alley,  which 
was  at  the  rear  end  of  the  lot  The  alley 
pointed  oat  by  him  had  been  used  and  teams 
had  driven  up  and  down  that  alley,  and  the 
result  of  driving  along  the  alley  could  be 
seen.  *  •  •  Mr.  Davis,  Mrs.  Darnell,  and 
myself  heard  Mr.  Trent  make  these  state- 
ments about  the  lot  running  clear  back  to 
that  alley,  which  alley  was  back  of  the  other 
bam  on  the  lot  to  the  south."  Mr.  Davis 
testified:  "I  asked  John  Trent,  In  regard  to 
this  lot,  whether  It  ran  back  to  the  alley  or 


not,  and  I  told  him  the  reason  why  I  wanted 
to  know  that  that  we  expected  later  to  re- 
move onr  factory  from  Oskaloosa  to  De 
Moines,  and  that  I  would  have  to  have  a 
place  where  I  could  have  a  bam  so  I  could 
have  some  way  of  delivering  my  track,  my 
cigars,  and  he  said  there  would  be  plenty  of 
room  there,  and  he  pointed  to  the  bam  on 
the  south.  He  said:  'Yon  have  got  lots  of 
room.  There  is  a  man  there  right  on  the  lot 
next  to  you  has  got  a  bara  I  do  not  see 
what  there  would  be  to  hinder  yon  from 
building  a  bam  there.'  I  said,  'WeU  that 
looks  all  right  because  I  would  want  to  have 
a  place  where  I  could  have  a  bam.'  •  •  • 
If  I  remember  right,  I  think  we  walked  out 
to  the  alley  or  bam."  Mrs.  Darnell  swore 
that:  "John  Trent  showed  us  where  Che  end 
of  the  lot  went  to  the  alley.  It  was  per- 
fectly smooth  clear  back  to  the  alley.  I 
could  see  nothing  but  smooth  ground.  John 
Trent  told  them  they  could  have  plenty  of 
room  to  build  a  bam,  that  the  folks  down  on 
the  other  lot  had  a.  bam  on  their  lot,  and 
that  Davis  could  build  a  bam  on  their  lot 
too."  On  the  other  hand,  Trent  testified  that 
he  told  plaintifFs  In  showing  the  lot  that  he 
"thought  the  lot  went  to  the  alley,  bnt  would 
have  to  find  out  from  Van  Vlletf';  that  he 
"did  think  the  lot  went  to  the  alley";  that 
he  did  not  know  where  the  boundaries  were: 
that  Davis  talked  about  building  a  bam; 
that  he  next  met  them  at  defendants'  oflice, 
when  Mr.  Van  Vliet  was  called;  that  tbej 
then  inquired  about  the  size  of  the  lot ;  and 
that  he  told  them  they  would  have  to  find 
out  of  Van  VUet"  The  latter  testified  that 
he  told  "the  Davises  that  the  lot  was  smaller 
than  a  full  lot  and  would  not  be  as  big  a 
lot  as  they  would  expect  in  smaller  towns: 
that  he  read  the  description  to  them  and 
told  them  there  was  an  easement  over  the 
right  of  way  back  of  the  house  which  would 
give  them  access  to  the  alley." 

[I]  From  this  testimony,  the  jury  mi^t 
have  found  that  Trent  had  no  knowledge 
wnatever  as  to  the  boundaries  of  the  prem- 
ises, that,  to  induce  plaintiETs  to  buy  the 
same,  he  represented  that  the  property  ex- 
tended to  the  alley,  and  the  precise  qn^- 
tlon  is  whether  therefrom  the  jury  might 
have  found  that  his  representations  were 
fraudulent 

The  size  of  the  lot  was  a  matter  of  definite 
knowledge  and  readily  ascertainable  as  dis- 
tinguished from  mere  matter  of  opinion,  and 
judgment  which  might  vary  and  the  asser- 
tion that  it  extended  to  the  alley,  if  made, 
carried  with  it  the  implied  assurance  Oat 
Trent  knew  this  to  be  a  fact  If  the  Davises 
are  to  be  believed,  he  was  asked  if  the  tot 
extended  back  to  the  alley  and  the  reason 
for  wanting  to  know  explained,  and  Trent 
in  answering  must  have  intended  to  have  giv- 
en them  to  understand  that  he  knew  the 
boundary  and  that  it  was  as  he  stated.  Be 
was  showing  the  lot  for  the  purpose  of  sdl- 
Ing  It  to  them  and,  in  doing  so,  they  <luUe 
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naturally  would  assume  that  he  knew  Its 
location.  The  Jury  then  might  have  foond 
that  Trent  did  not  know  whether  the  prem- 
ises extended  to  the  alley  or  not,  and  yet 
asserted  as  of  his  own  knowledge  that  they 
abutted  thereon,  and,  if  so,  and  plaintiffs 
were  induced  thereby  to  enter  into  the  con- 
tract of  purchase  to  their  damage,  a  verdict 
most  have  been  returned  for  the  plaintifF. 
True  it  is  that  in  Boddy  y.  Henry,  113  Iowa, 
462,  85  N.  W.  771,  53  L.  R.  A.  769,  it  was 
said  that:  "The  rule  uniformly  recognized 
by  this  court  Is  that  the  plaintiff  mast  show 
by  competent  testimony  that  the  represen- 
tations were  false  and  fraudulent,  within  the 
knowledge  of  the  party  making  them.  It  is 
not  enongh  that  they  were  made  through 
mistake,  Ignorance,  or  carelessness,  or  with- 
out reason  to  believe  that  they  were  true." 
Such  undoubtedly  is  the  rule  in  cases  where 
the  representation  necessarily  Is  more  or  less 
a  matter  of  opinion  or  deduction  from  other 
facts  as  appear  from  the  decisions  cited  in 
support  of  the  statement  That  the  writer 
of  the  opinion  had  this  in  mind  Is  manifest 
from  his  reference  to  McKown  v.  Ferguson, 
47  Iowa,  636,  and  the  statement  with  ap- 
proval of  the  rule  that  "the  person  making 
the  representation  had  no  knowledge  what- 
ever Is  a  false  representation,"  citing  author- 
ities in  rapport  thereof.  The  point  consider- 
ed In  Boddy  v.  Henry  was  that  it  was  not 
sufBcient,  In  lieu  of  knowledge  of  the  falsity 
of  the  representations,  that  defendant  could 
bave  known  by  the  exercise  of  reasonable  dil- 
igence, and  there  was  no  purpose  to  Ignore 
the  well-established  -doctrine  that  scienter 
may  be  proved  by  showing  (1)  actual  knowl- 
edge of  the  falsity  of  the  representation ;  (2) 
that  the  statement  was  made  as  of  the 
knowledge  of  the  party  or  in  such  absolute 
unqualified  and  positive  terms  as  to  imply 
bis  personal  knowledge  of  the  fact  when  in 
truth  he  hHd  no  knowledge  whether  the  state- 
ment was  true  or  false;  or  (3)  that  the  par- 
ty's special  situation  or  means  of  knowl- 
edge were  such  as  to  make  it  his  duty  to 
know  as  to  the  truth  or  falsity  of  the  repre- 
sentation. Smith  on  Fraud,  1 15;  Ckwiey  on 
Torts  (3d  Ed.)  955. 

The  first  and  third  of  these  are  illustrated 
by  Boddy  v.  Henry,  supra,  and  Warfleld  v. 
Clark,  118  Iowa,  69,  91  N.  W.  833,  and  the 
second  by  McKown  v.  Ferguson,  47  Iowa, 
036,  and  Riley  v.  Bell,  120  Iowa,  618,  95  N. 
W.  170.  In  the  former  it  was  said  that: 
"False  representations  as  to  the  solvency  or 
pecuniary  condition  of  another,  to  be  action- 
able as  fraudulent,  must  at  the  time  be 
known  to  have  been  false  by  the  party  mak- 
ing them,  or  he  must  have  assumed  or  in- 
tended to  convey  the  Impression  that  he  had 
actual  knowledge  of  their  truth,  though  con- 
scious that  he  had  no  such  knowledge."  In 
the  latter,  the  misrepresentation  was  with 
respect  to  the  title  of  land,  the  defendant 
being  alleged  to  bave  stated  tliat  he  had 


I  looked  at  the  record  and  It  was  clear,  where- 
as a  mortgage  existed  thereon,  and  the  court 
said:  "Where  the  wrong  complained  of  is 
that  the  defendant  has  induced  the  plaintiff 
to  act  by  falsely  and  frandnlently  represent- 
ing that  a  certain  material  fact  is  true,  with- 
in his  knowledge,  and  injury  and  damage  re- 
sult therefrom,  both  reason  and  authority 
unite  in  dictating  the  wholesome  doctrine 
that  he  shall  not  be  heard  thereaftw  to  as- 
sert that  In  fact  he  had  no  knowledge  npon 
the  subject  concerning  which  the  representa- 
tion was  made  by  him.  •  •  •  In  such 
case  the  person  making  the  representation 
at  least  knows  that  his  statement  of  person- 
al knowledge  Is  false,  and  therefrom  an  in- 
tentional fraud  Is  easily  to  be  presumed." 

In  the  English  case  of  Derry  v.  Peek,  14 
Appeal  Cases,  337,  followed  by  Boddy  v. 
Henry,  Lord  Herschell,  after  reviewing  pre- 
vious decisions,  concludes  that  the  authori- 
ties establish  the  following  propositions: 
"First,  In  order  to  sustain  an  action  of  de- 
ceit, there  must  be  proof  of  fraud,  and  noth- 
ing short  of  that  will  sufflce.  Secondly,  fraud 
Is  proved  when  it  is  shown  that  a  false  rep- 
resentation has  been  made  (1)  knowingly  or 
(2)  without  belief  in  its  truth,  or  (3)  reckless- 
ly, careless  whether  it  be  true  or  false.  Al- 
though I  have  treated  the  second  and  third 
as  distinct  cases,  I  think  the  third  is  but  an 
instance  of  the  second,  for  one  who  makes  a 
statement  under  such  circumstances  can  have 
no  real  belief  in  the  truth  of  what  he  states. 
To  prevent  a  false  statement  being  fraudu- 
lent, there  must,  I  think,  always  be  an  honest 
belief  in  its  truth.  And  this  probably  cov- 
ers the  whole  ground,  for  one  who  knowtagly 
alleges  that  which  is  false  has  obviously  no 
such  honest  belief.  Thirdly,  if  fraud  be 
proved,  the  motive  of  the  person  guilty  of 
it  Is  immaterial.  It  matters  not  that  there 
was  no  Intention  to  cheat  or  injure  the  per- 
son to  whom  the  statement  was  made.  I 
think  these  propositions  embrace  all  that  can 
be  supported  by  decided  cases  from  the  time 
of  Pasley  v.  Freeman  down  to  Western  Bank 
of  Scotland  v.  Addle  in  1867,  when  the  first 
suggestion  is  to  be  found  that  belief  in  the 
truth  of  what  he  has  stated  will  not  sufiSce 
to  absolve  the  defendant  if  his  belief  be  bas- 
ed on  reasonable  grounds." 

It  will  be  noted  that  the  second  proposi- 
tion, as  we  have  stated  it,  L  e,  that  defend- 
ant made  the  statement  as  of  his  own  knowl- 
edge, when  in  fact  he  had  no  knowledge 
whether  it  was  true  or  false,  corresponds 
with  the  reckless  and  careless  statement  un- 
der the  English  rule.  A  lucid  discussion  of 
what  is  essential  to  establish  scienter  is  to 
be  found  in  Wheeler  v.  Baars,  33  Fla.  696, 
15  South.  684,  where,  after  stating  the  three 
propositions  substantially  as  we  have,  the 
court  says:  "If  the  first  phase  of  the  scien- 
ter is  relied  upon  for  a  recovery,  the  plain- 
tiff must  show  that  the  representation  was 
made  with  actual  knowledge  of  Its  fiilstty, 


knowledge  of  its  truth.  The  second  phase 
of  the  scienter  includes  all  those  cases  where 
the  misleading  and  false  statement  has  been 
made  In  such  absolute,  unqualified,  and  posi- 
tive terms  as  implies  knowledge  on  the  part 
of  the  person  making  It,  and,  if  the  party 
making  such  positive  statement  has  no 
knowledge  whether  It  is  true  or  false,  be 
has  knowingly  told  what  is  untrue,  in  put- 
ting his  statement  in  sa<4i  form  as  to  amount 
to  an  assertion  that  he  has  knowledge  of  its 
truth,  when  in  fact  be  has  not  When  one 
party  seeks  Information  of  another  upon  a 
material  matter  upon  which  he  is  about  to 
act,  and  the  party  from  whom  the  informa- 
tion is  sought  is  ignorant  and  has  no  infor- 
mation on  the  subject,  the  demands  of  truth 
would  require  him  to  disclose  and  affirm 
such  Ignorance ;  but,  in  such  case,  if  he  con- 
ceals or  withholds  his  Ignorance  and  posi- 
tively asserts  thus  or  so  to  be  true,  when  in 
fact  he  knows  not  whether  it  be  true  or  false, 
he  is  as  culpable  a  deceiver,  If  his  statement 
proves  to  be  false,  as  the  party  who  willfully 
asserts  that  to  be  true  that  he  absolutely 
knows  to  be  false.  The  third  phase  of  the 
scienter  embraces  those  cases  where,  from 
the  party's  special  situation  or  means  of 
knowledge,  it  becomes  his  duty  to  know  as 
to  the  truth  or  falsity  of  the  representation 
made;  and  In  cases  of  this  kind  the  plain- 
tiff can  generally  satisfy  the  rule  in  regard 
to  proof  of  the  scienter  by  showing  that  the 
situation  of  the  defendant  was  such  as  to 
possess  him  with  special  means  of  knowledge 
as  to  the  truth  or  falsity  of  his  assertions." 

See,  also,  Watson  v.  Jones,  41  Fla.  241,  25 
South.  678,  where  it  is  said:  "The  charge 
of  fraudulent  intent  In  actions  for  deceit  may 
be  maintained  by  proof  of  a  statement  made 
as  of  a  party's  own  knowledge  which  Is 
false,  provided  the  thing  stated  is  not  mere- 
ly a  matter  of  opinion,  estimate,  or  Judg- 
ment, but  Is  susceptible  of  actual  knowledge, 
in  which  case  it  Is  deemed  that  the  fraud 
consists  in  stating  that  the  party  knows  the 
thing  to  exist  when  he  does  not  know  it 
to  exist,  and  in  such  cases  a  belief  in  its 
existence  will  not  warrant  or  excuse  a  state- 
ment of  actual  knowledge." 

In  Bullitt  V.  Farrar,  42  Minn.  8,  43  N.  W. 
566,  6  L.  R.  A.  149,  18  Am.  St  Rep.  485,  the 
representation  was  as  to  the  grade  of  a  lot 
the  question  as  to  whether  there  was  error  in 
refusing  an  Instruction  impliedly  requiring 
an  express  assertion  of  knowledge  of  the 
fact  represented,  and  the  court  In  approving 
of  the  refusal  said:  "It  might  have  been  un- 
derstood as  prohibiting  a  recovery  unless  it 
appeared  that  defendant  bad  unqualifiedly 
declared  himself  possessed  of  knowledge — 
had  asserted  In  so  many  words  that  he  knew 
bis  statements  to  be  the  truth.    Positive  as- 


fraud.  The  falsehood  is  intentional.  And  an 
unqualified  affirmation  amounts  to  an  af- 
firmation as  of  one's  own  knowledge.  Stone  v. 
Denny,  4  Mete.  (Mass.)  151;  Wilder  v.  De 
Cou,  18  Minn.  470  (Gil.  421).  The  fraud  is 
as  great  as  if  the  party  knew  bis  statement 
to  be  untrue.  It  is,  In  law,  a  willful  false- 
hood for  a  man  to  assert  as  of  his  own 
knowledge,  a  matter  of  which  he  has  no 
knowledge.  Kerr  on  Fraud  &  Mistake,  51 
A  charge  of  fraudulent  Intent  In  an  action 
for  deceit  may  be  maintained  by  proof  of  a 
statement,  made  as  of  the  party's  own  knowl- 
edge, which  is  false,  provided  the  thing  stat- 
ed is  not  merely  a  matter  of  opinion,  esti- 
mate, or  Judgment  but  Is  susceptible  of  actu- 
al knowledge;  and  in  such  case  it  is  not 
necessary  to  make  proof  of  an  actual  intent 
to  deceive.  Chatham  Furnace  Co.  v.  Mof- 
fatt,  147  Mass.  403  [18  N.  E.  168]  9  Am.  SL 
Rep.  727,  and  cases  cited.  If  the  false  rep- 
resentations are  made  as  of  one's  own  knowl- 
edge, or  unqualifiedly,  being  such  as  might 
and  did  mislead,  they  are  unjustifiable  and 
fraudulent  Merriam  v.  Pine  City  Lumber 
Co.,  23  Minn.  314." 

The  cases  are  collected  In  a  note  to  Cbt- 
trll  V.  Krum,  18  Am.  St  Rep.  549  (100  Ma 
397,  13  S.  W.  753)  on  page  560,  where  the 
learned  annotater  deduces  the  role  that: 
"One  who  makes  a  representation  without 
knowing  whether  it  Is  true  or  false  is,  in 
morals  and  in  law,  as  blamable  as  If  be  made 
it  knowing  it  to  be  false.  If  therefore  a 
party  states  as  of  bis  own  knowledge  ma- 
terial facts  susceptible  of  knowledge,  whidi 
are  false,  he  is  guilty  of  a  fraud  which  ren- 
ders him  liable  to  the  person  who  relies  and 
acts  upon  his  representations  as  true,  and 
it  Is  no  defense  that  be  believed  the  repre- 
sentations to  be  true."  See  Smith  on  Fraud. 
§§  41,  53. 

Cooley  on  Torta,  953:  "An  unqualified 
statement  that  a  fact  exists,  made  for  the 
purpose  of  inducing  another  to  act  upon  it 
implies  that  the  person  who  makes  it  knows 
it  to  exist  and  speaks  from  his  own  knowl- 
edge. If  the  fact  does  not  exist  and  the 
defendant  states  of  his  own  knowledge  that 
it  does,  and  induces  another  to  act  upon  his 
statement,  the  law  will  impute  to  bun  a 
fraudulent  purpose.  The  fraud  here  consists 
in  the  reckless  assertion  that  It  is  true  of 
which  the  party  knows  nothing,  and  in  de- 
ceiving the  other  party  thereby."  Hamlin 
V.  AbeU,  120  Mo.  188,  203,  25  S.  W.  516; 
Kirkpatrick  v.  Reeves,  121  Ind.  280,  22  N.  E. 
139.  These  authorities  leave  no  donbt  but 
that  the  law  is  as  we  have  stated  It 

The  fraud  alleged  consisted  In  the  reckless 
assertion  as  true  that  of  whicb  the  party 
knew  nothing  which  was  definitely  ascer- 
tainable and  in  deceiving  the  other  party 
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thereby.  The  principle  Is  well  established 
by  the  authorities,  and  the  evidence  was 
such  as  to  carry  the  issue  of  fraud  to  the 
Jury.  Had  the  only  grounds  for  new  trial 
been  the  alleged  defect  in  the  petition  and 
Insufficiency  of  the  evidence,  we  must  have 
concluded  that  the  ruling  was  erroneous; 
but  there  were  18  grounds  in  all,  and  the  rec- 
ord does  not  disclose  whether  others  may 
not  have  influenced  the  action  of  the  court 
Counsel  for  appellant  conceded  in  oral  ar- 
gument that  his  honor  declined  to  specify 
the  above  grounds  as  those  on  which  the 
ruling  was  based,  and  from  this  it  is  to  be 
Inferred  that  others  may  have  been  control- 
ling. The  case  is  close  on  the  fkcts,  and  we 
are  not  inclined  to  interfere  with  the  ex- 
ercise of  the  large  discretion  trial  courts 
necessarily  exercise  in  ruling  on  application 
for  new  trials. 
A£Srmed. 

WEAVER,  C.  J.,  and  EVANS  and  PRES- 
TON, JJ.,  concur. 


BROWN  V.  DRAINAGE  DIST.  NO.  48  et  aL 
(Supreme  Court  of  Iowa.    Nov.  22,  1913.) 

1.  DitAins  (J  57*)— Damage  fbom  Construc- 
tion—Claim— Efikct. 

That  a  claim  presented  to  the  board  of  su- 
pervisors for  damages  from  a  ditch  amounted 
to  about  $5  per  acre  did  not  preclude  opinion 
evidence  for  plaintiff,  on  appeal  from  the  board, 
showing  the  damages  to  be  about  $10  per  acre, 
since,  even  if  the  claim  limited  the  recovery,  it 
could  not  control  the  opinions  of  the  witnesses 
as  such. 

(Ed.    Note.— For    other    cases,    see    Drains, 
C^nt.  Dig.  {§  67,  6»;   Dec.  Dig.  ^  67.*] 

2.  EVIDENCK   (J   602*)— EXFEBTS  —  DlSCBETION 

OF  Trial  Coubt— Cboss-Kxamination. 
In  a  proceeding  to  recover  damages  to 
property  from  the  construction  of  a  ditch,  the 
trial  court,  by  allowing  the  cross-examination 
of  opinion  witnesses  by  a  fair  te'st  and  fair  in- 
quiry into  the  basis  of  their  opinion,  did  not 
so  abuse  its  discretion  as  to  justify  a  reversal. 

[Ed.  Note.— For  other   cases,  see   Evidence, 
Cent.  Dig.  K  2.306,  2307;  Dec.  Dig.  §  502.»] 

8.   TBIAL     (}     253*)— iNSTBUCnOHS— COHFOBM- 

iTT  TO  Issues  and  Evidence. 

Where  plaintiff,  in  an  action  for  damages 
to  his  land  from  the  construction  of  a  ditch, 
•was  required  to  amend  his  petition  by  setting 
forth  the  claim  filed  by  him  before  the  board  of 
supervisors,  which,  however,  was  abandoned  in 
the  district  court  and  not  offered  in  evidence 
by  defendant,  no  instruction  as  to  such  claim 
•was  required. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  St  613-623;   Dec.  Dig.  {  253.*] 
4.  EVIDKNCE    (§    502*)— Cboss-Examination— 

Basis  of  Opinion. 

In  an  action  to  recover  damages  from  the 
construction  of  a  drainage  ditch,  where  the  di- 
rect examination  of  opinion  witnesses  consist- 
ed of  their  opinion  as  to  the  amount  of  the  de- 
predation, cross-examination  as  to  the  amount 
and  character  of  land  occupied  by  thi  ditch, 
its  bermes  and  waste  banks,  the  manner  in 
which  the  same  divided  the  farm,  the  existence 
and  appearance  of  the  waste  banks  as  affecting 
itK   value,  the  cost  of  leveling  them,  and  the 


necessity,  If  any,  of  bridges  and  fences,  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S»  2306,  2307 ;    Dec.  Dig.  J  602.*] 

5.  Drains  (S  67*)  —  Injurt  to  Pbopebtt  — 
Elements. 

In  an  action  for  damages  from  the  con- 
struction of  a  drainage  ditch,  tried  on  the  the- 
ory that  the  measure  of  damages  was  the  dif- 
ference between  the  farm  before  and  after  the 
construction,  the  amount  of  the  land  occupied 
by  it,  its  bermes  and  waste  banks,  the  manner 
in  which  it  divided  the  farm,  the  existence  and 
appearance  of  the  waste  banks  as  affecting  its 
value,  the  necessary  cost  of  leveling  such 
banks,  and  the  necessity,  if  any,  of  bridges  and 
fences,  were  proper  for  the  consideration  of 
the  jury  in  fixing  the  damages. 

[Ed.    Note.— For    other    cases,    see    Drains, 
Cent  Dig.  {§  67,  60;    Dec  Dig.  {  57.»] 
S.  New  Trial  ({  143*)— Verdicts— Impeach- 
ment BY  Jubob. 

An  affidavit  of  a  juror,  offered  by  defend- 
ant to  show  that  the  amount  of  the  verdict  was 
illegally  determined,  showing  that  the  jury  con- 
sidered an  item  of  damages  not  within  the  is- 
sues, conld  only  have  the  function  of  impeach- 
ing the  verdict,  for  which  purpose  it  could  not 
be  received. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §g  280-296;   Dec.  Dig.  {  143. •] 

Appeal  from  District  Court,  Palo  Alto 
County;   A.  D.  Bailie,  Judge. 

In  the  district  court  this  action  was  an 
appeal  by  the  plaintiff  from  an  award  of 
damages  by  the  Board  of  Supervisors  In  a 
drainage  proceeding.  Upon  trial  had,  plain- 
tiff obtained  a  larger  award  than  that  ap- 
pealed from.  The  defendants  appeal.  Af- 
firmed. 

Davidson  &  Burt,  of  Emmetsburg,  for  ap- 
pellants. E.  A.  &  Wi.  H.  Morllng,  of  Emmets- 
burg, for  appellee. 

EVANS,  J.  The  plalntifr  is  the  owner  of  a 
farm  of  640  acres.  Including  all  of  a  certain 
section  23,  except  the  northeast  40  acres 
thereof.  This  farm  was  included  in  a  drain- 
age district  The  established  open  ditch  ex- 
tended in  a  general  diagonal  course  through 
section  23.'  The  flow  of  the  water  was  from 
northwest  to  southeast  In  its  course  through 
plaintiff's  land  the  ditch  was  9  or  10  feet 
deep,  and  vrith  its  bermes  and  waste  banks 
occupied  between  11  and  13  acres  of  ground. 
The  plaintiff's  land  was  servient  to  an  area 
of  about  4,000  acres  which  received  its  out- 
let for  surface  waters  through  the  ditch  Ifk 
question.  The  plaintiff's  claim  for  damages 
presented  to  the  Board  of  Supervisors  was 
for  $3,114.  Upon  appeal  In  the  district  court 
he  filed  a  petition  claiming  $5,500.  The 
Board  of  Supervisors  awarded  him  $1,351. 
In  the  district  court,  the  jury  rendered  a 
verdict  for  $2,410.  The  case  was  tried  In  the 
district  court  on  the  theory  that  the  measure 
of  damages  was  the  difference  in  value  of 
plaintiff's  farm  as  it  was  before  and  after 
the  establishment  and  coni>truction  of  the 
ditch.  Both  parties  Introduced  their  evidence 
on  that  theory,  and  the  trial  court  Instructed 
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error  hereinafter  considered. 

[1]  1.  Appellant's  first  complaint  is  that 
the  plaintiff  should  not  have  been  permitted 
to  prove  in  the  district  court  a  greater  dam- 
age than  he  claimed  before  the  Board  of 
Supervisors.  The  testimony  on  behalf  of 
plaintiff  showed  the  difference  in  value,  or 
depreciation,  of  plaintiff's  farm  to  be  about 
^0  per  acre,  while  that  of  the  defendant's 
showed  the  same  to  be  about  $2  per  acre. 
The  objection  now  urged  was  made  in  the 
district  court  in  the  form  of  a  motion  to 
strike  plaintifTs  testimony  because  it  showed 
a  greater  damage  than  he  had  originally 
claimed.  The  motion  was  properly  denied. 
Even  though  the  plaintiff  had  been  limited 
in  his  recovery  to  the  amount  originally 
claimed,  this  would  not  warrant  the  striking 
of  the  testimony  of  the  witnesses.  If  a  wit- 
ness testified  in  his  opinion  that  the  depreda- 
tion was  |10  per  acre,  the  trial  court  could 
not  require  him  to  reduce  his  estimate  in 
order  to  render  his  testimony  admissible.  It 
not  infrequently  happens  in  the  trial  of  cas- 
es that  plaintiff's  evidence  may  show  greater 
damage  than  his  petition  claims.  The  claim 
in  the  petition  may  limit  the  recovery,  but 
it  cannot  control  the  opinion  of  the  witness 
as  such. 

[2]  2.  Several  of  the  assignments  of  error 
complain  of  the  cross-examination  of  sev- 
eral of  defendant's  witnesses.  The  cross- 
examination  thus  complained  of  was  clearly 
pertinent  and  clearly  within  the  range  of  the 
discretion  of  the  trial  court  We  find  noth- 
ing in  such  cross-examination  which  was  not 
a  fair  test  and  a  fair  inquiry  into  the  basis 
of  the  opinion  which  the  witnesses  had  given 
on  direct  examination.  The  discretion  of 
the  trial  court  in  permitting  cross-examina- 
tion of  opinion  witnesses  is  so  great  that  only 
an  unusual  case  could  justify  reversal  as 
for  abuse  of  discretion  in  permitting  cross- 
examination.  Nothing  unusual  is  presented 
here,  and  we  will  not  set  forth  the  detailed 
questions  objected  to. 

[3]  3.  The  appellants  complain  because  the 
trial  court  failed  in  Its  Instructions  to  advise 
the  jury  of  the  Items  of  damages  claimed  be- 
fore the  Board  of  Supervisors,  and  to  limit 
the  jury  as  to  each  item  to  the  respective 
amounts  then  claimed  by  the  plaintiff.  The 
appellants  are  involved  In  some  inconsistency 
of  position  at  this  point  It  began  with 
their  motion  filed  in  the  district  court  This 
motion  asked  that  the  plaintiff  be  required 
to  amend  his  petition  by  setting  forth  the 
claim  filed  by  him  before  the  Board  of  Su- 
pervisors. For  some  reason  this  motion  was 
sustained.  In  obedience  to  the  ruling  the 
plaintiffs  set  forth  a  copy  of  such  claim  as 
follows : 

"Esthervllle,  Iowa,  July  25, 1911.    To  Hon- 


work  on  ditch  No.  48  in  crossiiig  section 
23—04—32: 

Land's  used,  13.6  acres,  at  $85  per 
acre  $1.157  00 

Posts  and  labor,  $170,  wire  and 
staples  for  fence,  $87 257  00 

Bridges  estimated OIN)  00 

Damage  to  land 1.100  00 

$3,U4  00 

Appellants  do  not  contend  that  tbis  claim 
sets  forth  a  correct  measure  of  damages.  It 
was  abandoned  in  the  district  court  by  the 
plaintiff,  and  the  concededly  correct  role  was 
followed.  The  claim  as  made  might  have 
been  admissible  in  evidence  against  tlie  plain- 
tiff as  in  the  nature  of  an  admission,  and  as 
showing  the  inconsistency,  if  any,  between 
his  testimony  at  the  trial  and  sucb  claim. 
But  the  appellants  did  not  offer  it  In  evi- 
den<^,  nor  did  they  ask  any  instruction  in 
reference  thereto.  They  complain  now  only 
that  such  claim  found  no  place  in  tlie  in- 
structions of  the  court  as  given.  In  the  state 
of  the  record  the  jury  had  nothing  to  do 
with  the  itemisation  adopted  by  the  plaintiff 
in  such  claim.  It  may  be  true  that  the  total 
amount  of  the  claim  fixed  a  limit  beyond 
which  the  plaintiff  could  not  recover  in  the 
district  court.  But  the  plaintiff's  reoovery 
fell  short  of  such  Umlt  We  have  no  occa- 
sion, therefore,  to  deal  with  that  question. 

[4,  f  ]  4.  Particular  complaint  is  made  of 
the  fifth  instruction.  In  such  instruction  the 
measure  of  plaintKTs  damages  was  stated  to 
be  "the  amount  in  which  the  plaintiff's  said 
land  will  be  depreciated  by  reason  of  the 
construction  of  said  ditch  over  and  across  it 
as  proposed;  in  other  words,  determine  the 
value  of  the  land  immediately  before  the 
construction,  and  what  its  value  as  a  farm 
would  be  immediately  after  the  construction 
of  the  ditch  as  proposed,  and  return  a  ver- 
dict for  the  plaintiff  for  the  difference."  In 
such  instruction,  however,  the  trial  court 
charged  the  jury  that  in  determining  the 
amount  of  such  depredation  they  should 
"consider"  various  matters  enumerated 
therein,  all  of  which  were  based  upon  the 
testimony.  These  matters  so  to  be  consider- 
ed by  the  jury  included  "the  amount  and 
character  of  the  land  occupied  by  the  ditch, 
its  bermes  and  waste  banks,  the  maimer  in 
which  the  same  divided  the  farm  and  af- 
fected tbe  use  of  the  land  as  a  farm,  the 
existence  and  appearance  of  the  waste  banks 
as  they  may  affect  the  use  and  value  of  the 
premises  as  a  farm,  and  the  necessary  cost 
of  leveling  the  same,  the  necessity,  if  any. 
of  bridges  and  fences  and  maintenance  there- 
of." Appellants'  complaint  is  directed  to  the 
matters  above  enumerated  as  having  been 
included  in  the  instruction.  All  these  mat- 
ters were  drawn  out  by  the  cross-examiua- 


aiuinaaon  was  rouowea  oy  tne  piainun. 
Snch  cross-examination  was  proper  In  each 
case.  The  direct  examination  of  the  opinion 
witnesses  was  necessarily  brief.  It  consisted 
of  their  opinion  of  the  amonnt  of  the  depre- 
dation. Such  an  opinion  was  necessarily  a 
condnslon  based  upon  many  considerations. 
The  cross-examiner  was  entitled  to  know 
•what  elements  entered  Into  consideration  of 
tbe  witness  In  the  formation  of  his  opinion. 
Manifestly  the  Jury  also  was  entitled  to 
know  the  basis  of  the  opinion  In  order  to 
weigh  Its  value.  Ranck  v.  Cedar  Rapids,  134 
Iowa,  563,  111  N.  W.  1027.  It  Is  urged  by  ap- 
pellant that  this  Instruction  directed  the 
Jury  to  "allow"  itemized  damages  for  these 
various  matters.  This  Is  not  a  correct  pres- 
entation of  the  Instruction.  As  already  In- 
dicated, the  instruction  did  not  direct  the 
Jury  to  "allow."  It  only  directed  that  they 
"consider"  these  matters  in  determining  the 
amount  of  depredation  of  the  farm.  Tbe 
opinions  of  the  respective  witnesses  differed 
gxeatly.  Out  of  these  conflicting  opinions 
the  Jury  must  determine  tbe  real  depreda- 
tion. How  could  the  jury  determine  such 
depreciation  Intelligently,  and  how  could  It 
weigh  the  opinions  of  the  witnesses,  without 
considering  the  matters  above  enumerated 
In  so  far  as  they  would  naturally  affect  the 
value  of  the  farm.  To  use  an  Illustration 
from  one  of  our  earlier  cases,  they  could 
not  allow  the  plaintifT  the  cost  of  a  fence  as 
such,  even  though  the  fence  were  rendered 
necessary,  and  yet  the  necessity  for  such 
fence  would  be  a  proper  consideration  in 
determining  the  amount  of  depredation  of 
tbe  farm.  Appellants'  objections,  therefore, 
to  this  instruction  are  not  well  taken. 

5.  The  appellants  filed  a  motion  for  a  new 
trlaL  As  one  ground  thereof  they  set  forth 
that  the  amount  of  damages  was  excessive, 
and  was  Illegally  determined.  In  support  of 
such  ground  the  affidavit  of  one  juror  was 
attached.  iSuch  affidavit  contained  the  fol- 
lowing statements:  "That  after  the  Jury 
had  been  Instructed  and  retired  to  the  Jury 
room,  the  members  of  the  jury  discussed  the 
facts  and  law  of  the  case,  as  they  had  under- 
stood It  from  the  Instructions,  and  in  at- 
tempting to  determine  what  amount  of  dam- 
ages should  be  allowed  to  the  plaintiff,  vari- 
ous members  of  the  jury  proceeded  to  figure 
out  the  items  of  the  plaintiff's  damage,  on 
the  following  basis,  to  wit:  It  seemed  to  be 
thoroughly  agreed  among  the  Jury,  that  the 
reasonable  market  value  of  the  plaintiff's 
land  was  $60  per  acre  before  the  construc- 
tion of  the  improvement.  We  then  figured 
out  the  amount  of  land  that  would  be  taken 
by  the  improvement,  bermes,  and  waste 
banks.  We  also  figured  the  amount  that 
fencing  this  Improvement  would  cost,  and  we 
allowed   the  plaintiff    for   two   bridges   at 


oe  aoout  ine  proper  amount,  as  some  oi  tne 
figures  were  a  little  above  and  some  a  little 
below  that  amount  We  returned  our  ver- 
dict for  the  amount  of  |2,410,  believing  that 
there  was  no  damage  to  the  plaintiff's  land 
except  the  items  stated.  In  determining  this 
amount  of  $2,410  we  took  into  account  the 
leveling  down  of  the  waste  banks,  as  afore- 
said, but  we  did  not  deduct  anything  for  the 
land  reclaimed  by  the  removal  of  the  waste 
banks  as  required  by  the  order  of  the  court." 

[(]  Upon  motion  of  the  plaintiff  this  af- 
fidavit was  stricken,  and  appellants  complain 
of  the  ruling.  That  the  affidavit  in  question 
was  not  receivable  for  the  purpose  indicated 
In  the  motion  Is  beyond  debate.  Porter  v. 
Whltlock,  142  Iowa,  66,  "71,  120  N.  W.  649; 
McMahon  v.  Iowa  Ice  Co.,  137  Iowa,  368, 
114  N.  W.  203;  Clark  v.  Van  Vleck,  135 
Iowa,  194,  199,  112  N.  W.  648. 

It  is  urged  by  appellants  that  the  affidavit 
was  not  offered  for  the  purpose  of  impeach- 
ing the  verdict,  but  for  the  purpose  of  sus- 
taining it,  and  for  the  purpose  of  showing  that 
the  erroneous  instructions  of  the  court  were 
prejudldal,  and  that  the  jury  were  misled 
thereby.     This  argument  will  not  avail  tbe 
appellants.    Such  was  not  the  purpose  stated 
In  the  amended  motion  with  which  the  af- 
fidavit was  filed.    As  we  have  already  held, 
the  Instructions  were  not  erroneous.     The 
purpose   of  the  affidavit  as  stated   in  tbe 
amended    motion    was    to    show    that    the 
amount   of  the  verdict  was   "illegally   de- 
termined"  by   the  Jury.     The  principal   il- 
legality pointed  out  is  that  tbe  Jury  allowed 
$4  a  rod  for  leveling  the  waste  banks,  and 
that  there  was  no  testimony  to  support  such 
allowance.    It  is  true  that  there  was  nothing 
In   the   testimony    nor    in    the    Instructions 
which  would  warrant  the  Jury  in  allowing 
the  plaintiff  $4  a  rod  for  leveling  the  waste 
banks.     The  only  function  of  the  affidavit 
therefore  was  to  impeach  the  verdict    If  it 
was  competent  for  that  purpose,  it  would  de- 
feat the   verdict  even  though   it  disclosed 
only  what  was  in  the  mind  of  the  affiant  him 
self.    The  other  jurors  may  have  reac>' 
their  conclusions  upon  a  correct  basis, 
yet  the  verdict  must  fail  for  want 
minds,    because   this   Juror   went    - 
tangent  and  lost  his  way  and  &r 
verdict    upon    a    different    has' 
adopted  by  the  other  Jurors. 

Some  other  minor  quest!'' 
The  parties  appear  to  hs' 
The    amount   of   the    «■ 
support,  both  in  the  r 
and  in  the  drcumF' 

The  order  of  t' 
affirmed. 

WEliVF 
TON,  J.T 
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Whether  the  court  erred  In  directing  a  ver- 
dict for  a  person  accused  of  adultery  was  to 
be  determined  from  the  evidence  on  his  trial, 
though  his  alleged  paramour  had  preTiously 
been  tried  and  convicted  for  the  same  act  of 
adultery. 

[E>d.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  1309,  13l0;    Dec  Dig.  S  751.*] 

2.  WiTREssKs  (i  397*)  —  lUFEAOHMENT  —  Ef- 
fect. 

Where  a  vitness  on  the  trial  of  a  man  for 
adultery  changed  his  testimony  as  given  on  a 
previous  trial  of  accused's  paramour,  his  testi- 
mony on  the  pending  trial  was  substantive  evi- 
dence, and  that  on  the  former  trial  impeaching 
only. 

[Ed.  Note. — For  other'  cases,  see  Witnesses, 
Cent  Dig.  H  126B,  1266;    Dec  Dig.  (  397.»] 

3.  Cbikinal    Law    ({    742*)  —  Pbovikcb    of 

JUBY— CBEDIBILITT   OF  WITNESSES. 

Though  a  witness  was  impeached,  and  his 
testimony  was  claimed  to  be  improbable,  his 
credibility  and  the  weight  to  be  given  to  bis 
testimony  were  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1098,  1138,  1719-1721; 
Dec  Dig.  I  742.»] 

4.  Adultebt  (I  IB*)— Tbiai^-Questions  fob 
Jury. 

On  a  trial  for  adultery,  evidence  of  acts 
of  familiarity  showing  an  adulterous  disposi- 
tion, and  that  accused  and  a  woman  were  in  or 
on  a  bed  in  her  room  in  each  other's  arms  in 
the  middle  of  the  night,  with  the  light  turned 
low,  and  that  they  were  in  the  room  at  least 
two  hours,  made  a  quesion  for  the  jury,  and  the 
court  erred  in  directing  a  verdict  of  not  guilty. 
[Ed.  Note. — For  other  cases,  see  Adultery, 
Cent  Dig.  {§  34-36;    Dec  Dig.  {  15.»] 

Appeal  from  District  Court,  Hnmboldt 
County;  D.  F.  Coyle,  Judge. 

The  defendant  was  Indicted  for  tbe  crime 
of  adultery.  The  case  was  tried  to  a  Jury, 
and  at  the  close  of  the  evidence  for  the  State 
the  court  directed  a  verdict  for  defendant 
The  State  appeals.    Reversed. 

George  W.  Cosson,  Atty.  Gen.,  John  Cun- 
ningham, Co.  Atty.,  of  Humboldt,  and  Maurice 
O'Connor,  of  Ft  Dodge,  for  appellant  Clyde 
C  Coyle,  of  Hartley,  for  appellee. 

PRESTON,  J.  [1]  The  parties  alleged  to 
have  committed  tbe  act  of  adultery  charged 
in  this  case  are  the  same  as  in  State  v.  Tay- 
lor, 141  N.  W.  946,  and  the  transaction  is  the 
same.  In  that  case  the  Jury  convicted.  In 
the  present  case  the  court  directed  a  verdict 
of  not  guilty  on  the  state's  evidence.  The 
nature  of  the  act  is  such  that  it  would  be 
impossible  for  one  to  be  guilty  and  the  other 
innocent  This  makes  tbe  situation  peculiar. 
But  the  parties  accused  were  indicted  sepa- 
rately. If  they  had  been  indicted  together, 
they  would  have  been  entitled,  under  the  law, 
to  separate  trials.  It  does  not  necessarily 
follow  that,  under  such  circumstances,  there 
should  be  a  conviction  in  one  case  because 
there  was  in  the  other.    It  ought  to  be  so. 


on  the  party  so  making  them ;  the  other  may 
be  shrewd  enough  to  bum  any  wrltt«i  ad- 
missions or  letters,  or  succeed  in  suppressing 
evidence  or  inducing  witnesses  to  not  testi^; 
or  a  material  witness  may,  through  motives 
of  self-interest,  or  to  shield  one  of  the  par- 
ties, refuse  to  testify  in  one  case  after  Iiaving 
testified  in  the  other.  We  do  not  have  the 
evld^ice  before  us  in  the  former  case,  ex- 
cept as  the  facts  are  recited  in  the  opinion. 
The  instant  case  should,  of  course,  be  decided 
on  this  appeal  on  the  evidence  here. 

The  sole  question  on  this  appeal  is  wbetber 
the  evidence  was  sufficient  to  take  tbe  case 
to  tbe  Jury  and  sustain  a  conviction,  if  it 
had  been  so  submitted  and  the  Jury  had  found 
tUs  defendant  guilty.  The  evidence  on  this 
appeal  is  substantially  the  same  as  recited  in 
the  opinion  in  the  Taylor  Case,  with  tbese  ex- 
ceptions: 

(1)  In  that  case  the  act  of  adultery  relied 
upon  by  tbe  state  was  denied  by  both  par- 
ties, while  in  this  case  there  was  no  denial 
In  this  respect,  then,  the  present  case  ia 
stronger  than  the  Taylor  Case,  where  a  o«»i- 
vlctlon  was  sustained. 

(2)  In  the  Taylor  Case  letters  written  by 
Mrs.  Taylor  to  defendant  were  introdnced. 
tending  to  show  adulteries  between  these  two 
in  another  county.  These  letters  were  not 
admitted  as  substantive  evidence  to  prove 
the  act  cliarged,  but  only  as  tending  to  sbow 
adulterous  disposition.  These  letters  wonld 
be  admissible  against  Mrs.  Taylor,  but,  per- 
haps, not  against  this  defendant,  at  least  on- 
less  it  was  shown  that  they  were  received 
and  read  by  him.  They  were  not  introdnced 
in  this  case.  However,  there  was  evidence 
introduced  as  to  a  transaction  between  de- 
fendant and  Mirs.  Taylor  at  a  hotel  in  Ft. 
Dodge,  a  short  time  before  tbe  act  in  ques- 
tion, which,  with  other  acts  of  familiarity  be- 
tween them,  would  have  Justified  the  Jury  in 
finding  that  there  was  such  adulterons  dis- 
position on  their  part 

[2]  (3)  It  was  claimed  by  appellee  that  the 
witness  Peterson  changed  his  testimony  on 
this  trial,  so  as  to  place  himself  in  a  different 
and  more  advantageous  position  tlian  that  oc- 
cupied by  him  as  testified  to  by  taim  on  tbe 
Taylor  trial,  to  see  the  position  and  acts  of 
the  parties  in  a  room  across  the  hall.  If  this 
be  true,  then  we  take  it  his  evidence  was 
strengthened  by  the  way  he  put  it  on  this 
trial,  or  at  least  that  he  attempted  to  do  ao. 
Under  such  circumstances  the  evidence  given 
by  him  on  this  trial  is  tbe  substantive  evi- 
dence, and  what  he  said  on  tbe  former  trial 
as  to  his  own  position  is  only  impeaching. 
State  V.  Carpenter,  124  Iowa,  6^  11,  98  N.  W. 
775. 
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\:iKULuiiiLy  as  lu  una,  auu  uit;  weijfui'  vo  De 
given  Ms  testiniony  by  leason  of  the  alleged 
Impeachment,  was  for  the  Jury.  He  testifies 
that  he  saw  defendant  and  Mrs.  Taylor  In 
each  other's  arms  In  or  on  the  bed  in  her 
room,  in  the  middle  of  the  night,  with  the 
light  turned  low,  and  that  they  were  there  In 
the  room  at  least  two  hours.  Defendant  was 
a  married  man,  and  Mrs.  Taylor  a  divorced 
woman.  There  Is  no  explanation — no  denial. 
It  wonld  not  be  necessary  for  them  to  get  in 
that  position  for  the  transaction  of  any  other 
buslnesa  We  have,  then,  as  stated  In  the 
Taylor  Case,  adulterous  disposition,  oppor- 
tunity, and  position.  It  is  within  the  rule 
and  enough.  The  case  is  as  strong  in  its 
facts,  if  not  stronger,  than  the  Taylor  Case. 
It  should  have  been  submitted  to  the  Jury. 
There  is  no  necessity  for  prolonging  the  dis- 
cussion. The  case  is  reversed,  but,  defend- 
ant having  been  adjudged  not  guilty  by  the 
directed  verdict,  there  is  no  remand  for  fur- 
ther proceedings. 
Reversed. 

WEAVER,  a  J.  and  EVANS  and  LADD, 
JJ.,  concur. 


SHELAKGOWSKI  v.  SCHRACK  et  aL 
(Supreme  Court  of  Iowa.    Nov.  17,  1913.) 

L  BviDBNcic    (I    432*)  — Pabol   Evidbncb  — 

Want  of  Considebatioh. 

An  absolute  deed,  which  recited  that  a 
valuable  consideration  was  paid  at  the  time  it 
w&s  ezecutedj  cannot  be  defeated  by  a  showing 
that  DO  consideration  was  paid. 

[Ed.    Note. — For  other   cases,    see   Evidence. 
Cent  Dig.   if  1881-1989;    Deft  Dig.  |  432.*] 

2.  Trusts  (J  43*)— Deeu— Paboi,  Evidence.  ' 
A  grantor  cannot  show  that  an  absolute 
conveyance  to  his  deceased  wife  was  made  upon 
an  express  trust  in  his  favor,  the  statute  pro- 
hibiting such  evidence. 

(Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  Si  62-^;    Dec.  Dig.  i  43.*] 

S.  Homestead  (i  138*)— Right  or  Subvivob— 
Election  Between  Homestead  and  Dis- 

TKIBDTIVS   SHABE. 

Code  1873,  {  2007,  provides  that  upon  the 
death  of  either  spouse  the  survivor  may  con- 
tinue to  occupy  the  whole  homestead,  unless 
it  be  otherwise  disposed  of  according  to  law; 
and  section  2008  provides  that  the  setting  oS 
of  the  distributive  share  shall  be  such  a  dis- 
posal of  a  homestead  as  is  contemplated  in  the 
preceding  section,  but  the  survivor  may  elect  to 
retain  the  homestead  for  life  in  lieu  of  such 
share  in  decedent's  realty,  but,  if  there  be  no 
Mrvivor,  it  descends  to  the  spouse's  issue,  etc. 
Held  that,  if  the  survivor  occupied  the  home- 
stead for  more  than  10  years,  without  taking 
steps,  to  have  the  distributive  share  set  aside, 
Jt  is'  presumed  that  he  elected  to  take  the 
homestead,  in  the  absence  of  proof  to  the  con- 
trary. 

_[Ed.  Note.— For  other  cases,  see  Homestead, 
I>ec.  Dig.  {  ISa*] 


to  the  expense  thereof;  and  mere  knowledge 
and  acquiescence  by  the  cotcnant  is  not  sutfi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  fi  89-92,  94;  Dec.  Dig. 
i  29.*] 

5.  Pabtition  (5  85*)  —  Incidbntal  Rsuef  — 
Chaboes  fob  Repairs. 

While  equity  will  often  distribute  the  prop- 
erty in  kind,  m  partitioning  property  held 
in  cotenancy,  so  as  to  give  a  cotenant  making 
improvements  that  part  of  the  land  upon  which 
they  were  placed,  it  will  not  make  the  im- 
provements or  repairs  a  charge  upon  the  whole 
property. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {{  236-246;  Dec.  Dig.  f  85.*] 

6.  Tenancy  in  Coioion  (§  28*)— Chabox  fob 
Imfbovembnts. 

While,  if  a  cotenant  seeks  to  hold  the  other 
tenant  wno  is  in  exclusive  possession,  for 
rents  and  profits,  the  latter  may  set  off  ex- 
penditures made  In  necessary  repairs,  he  is 
not.  as  a  rule,  entitled  to  affirmative  relief  for 
such  repairs. 

(Ed.  Note.— For  other  cases,  see  Tenant  in 
Common,    Cent   Dig.   |i   76-88;    Dec.   Dig.  { 

7.  IiiFB   Estates  (|  17*)— Rkpaibs  bt  Lifb 
Tenant. 

A  life  tenant  cannot  charge  the  reversioner 
with  valuable  improvements  placed  by  him  up- 
on the  land. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  Si  37,  38,  42;    Dec.  Dig.  |  17.*] 

6.  Life  Estates  (i  17*)  —  Repaibs  bt  Lifx 

Tenant. 

While  a  life  tenant  must  make  repairs 
necessary  to  preserve  the  improvements  and 
prevent  waste,  he  is  not  bound  to  make  ex- 
traordinary repairs,  by  replacing  old  structures 
or  parts  uiereof  with  new  structures,  and,  if 
he  does  so,  is  not  affirmatively  entitled  to  be 
reimbursed  therefor  from  the  reversioner. 

[Ed.  Note. — For  other  cases,  see  Life  Es- 
tates, Cent  Dig.  ff  37,  88,  42;  Dec.  Dig.  | 
17.*]     . 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;  F.  M.  Hunter,  Judge. 

Suit  In  equity  to  quiet  plaintiff's  title  to 
certain  real  estate  in  Jefferson  county,  Iowa. 
There  are  two  counts  in  the  petition,  in  one 
of  which  plaintiff  claimed  to  be  the  absolute 
owner  of  the  property,  and  another,  in  which 
he  asserted  that  he  was  the  owner  of  an  un- 
divided part  thereof,  and  in  which  he  asked 
to  be  allowed  for  Improvements  placed  upon 
the  property.  His  claim  to  an  absolute  title 
Is  based  upon  tlie  proposition  that,  wliile 
the  records  show  title  in  his  wife,  she  held 
the  same  in  trust  for  him,  and  his  claim  to 
a  part  of  the  lands  Is  based  upon  the  thought 
he  is  entitled  to  the  same  as  surviving  hus- 
band. Defendants  denied  that  plaintiff  had 
or  has  any  other  title  to  the  property  than  a 
life  estate,  which  he  elected  to  take  on  the 
death  of  his  wife,  and  denied  that  he  was 
entitled  to  anything  for  improvements  placed 
upon  the  property.  There  was  also  a  petition 
of  intervention  In  the  case,  upon  which  issue 
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as  prayea  Dy  tne  aeienaanDS  ana  interrener, 
and  plaintiff  appeals.    Affirmed. 

Leggett  &  McKemey,  of  Fairfield,  for  ap- 
pellant J.  P.  Starr,  of  Fairfield,  for  appel- 
lee& 

PEE  CURIAM.  The  land  In  qnestlon,  con- 
sisting of  60  acres,  was,  on  January  3,  1877, 
conveyed  by  Bemhart  Hettick  and  wife  to 
plaintiff,  and  on  the  16th  day  of  April,  1877, 
plaintiff  conveyed  the  same  to  hla  wife,  Mary, 
for  the  expressed  consideration  of  $500.  It 
Is  claimed  that  there  was  an  understanding 
between  both  of  them  that  the  same  should 
be  reconveyed  to  plaintiff,  and  that  the  wife, 
at  a  time  when  she  was  lU,  agreed  or  desired 
to  do  80,  but  that  because  of  her  sickness 
plaintiff  would  not  consent  at  that  time  to 
a  reconveyance;  that  she  afterward  died 
very  sudddenly,  with  the  title  still  in  her 
name.  Forty  acres  of  the  land  were  used  as 
a  homestead  at  the  time  of  the  wife's  death, 
and  plaintiff  continued  to  nse  and  occupy  the 
entire  premises  after  the  death  of  his  wife, 
and  also  made  improvements  upon  the  land, 
which  the  testimony  shows  amounted  to 
something  like  $1,000.  The  wife  died  in 
February  of  the  year  1889.  After  the  death 
of  his  first  wife,  plaintiff  reared  a  family  of 
children  until  they  were  able  to  work  for 
themselves,  and  each  in  turn  left  as  soon  as 
they  had  ability  to  do  so.  Plaintiff  then  re- 
married and  raised  a  second  family  upon  the 
property,  using  it  all  the  time  as  a  home- 
stead. He  was  remarried  something  more 
than  20  years  ago,  and  he  did  nothing  to- 
ward having  his  rights  in  the  land  established 
until  he  commenced  this  salt  in  August  of 
the  year  1911.  He  used  the  timber  ut)on  the 
farm  for  making  repairs  upon  the  buildings, 
and  sold  some  of  It,  and  with  the  help  of  his 
older  children,  he  dug  a  well  and  made  the 
necessary  repairs  to  the  Improvements  which 
were  on  the  place  when  bis  wife  died.  Un- 
til his  children  left  home,  and  for  some  time 
thereafter,  be  drew  their  wages,  and  some  of 
the  testimony  tends  to  show  that  plaintiff's 
claim  to  improvements  is  largely  exaggerat- 
ed ;  one  of  the  witnesses  saying  that  they  did 
not  add  a  dollar  to  the  value  of  the  land. 

[1, 2]  The  testimony  tends  to  show  that 
the  original  conveyance  to  the  first  wife  was 
due  to  the  fact  that  he  owed  her  approxi- 
mately $1300,  and  also  in  order  to  protect 
himself  against  signing  some  bonds  as  sure- 
ty. But,  however  this  may  be,  the  deed  is 
absolute  on  its  face  and  recites  a  valuable 
consideration  In  hand  paid.  Under  such  cir- 
cumstances, plaintiff  cannot  defeat  the  deed 
by  showing  that  no  consideration  passed; 
nor  may  he  establish  an  express  trust  in  his 
favor,  for  the  statute  prohibits  such  testi- 
mony.   There  Is  no  evidence  tending  to  show 


izo  lowa,  sui,  luz  It),  w.  luo;  uemscreet  t. 
Wheeler,  100  Iowa,  290,  69  N.  W.  618 ;  Hay* 
V.  Marsh,  123  Iowa,  81,  98  N.  W.  004 ;  Byers 
V.  McEniry,  117  Iowa,  499.  91  N.  W.  797: 
Lnckhart  v.  Luckhart,  120  Iowa,  248,  94  S. 
W.  461 ;  McGlenahan  v.  Stevenson.  118  lows. 
106,  91  N.  W.  925;  Byerly  v.  Sherman,  VX 
Iowa,  447,  102  N.  W.  157;  Tiffany  v.  Tiffany. 
103  Iowa,  133,  72  N.  W.  428;  McCmm  t. 
McCrum,  127  Iowa,  540,  103  N.  W.  771. 

[3]  II.  But  it  is  strenuously  argued  for  ap- 
pellant that  he  was  and  is  entltieQ  to  a  dis- 
tributive share  of  one-third  in  fee  of  bis 
wife's  property,  and  that  there  has  been  no 
such  election  on  his  part  as  will  defeat  him 
thereof.  At  the  time  of  his  wife's  death,  the 
Code  of  1873  was  in  force,  and  the  relenmt 
statutes  then  read: 

"Sec.  2007.  Upon  the  death  of  either  bat- 
band  or  wife,  the  survivor  may  oontiiiue  to 
possess  and  occupy  the  Whole  homestead  nntil 
it  is  otherwise  disposed  of  according  to  law. 

"Sec.  2008.  The  setting  off  of  the  distribu- 
tive share  of  the  husband  or  wife  in  the  real 
estate  of  the  deceased  shall  be  such  a  dis- 
posal of  the  homestead  as  is  contemplated  in 
the  preceding  section.  But  the  survivor  may 
elect  to  retain  the  homestead  for  life  in  liec 
of  such  share  in  the  real  estate  of  the  de- 
ceased ;  but  if  there  be  no  such  survlTor,  the 
homestead  descends  to  the  issUe  of  either 
husband  or  wife  according  to  the  rales  ot 
descent,  unless  otherwise  directed  by  will 
and  is  to  be  held  by  such  issue  exempt  from 
any  antecedent  debts  of  their  parent  or 
their  own." 

Under  these  sections  it  has  freqnently  been 
held  that,  if  the  survivor  occupy  the  home- 
stead for  more  than  10  years  without  taking 
any  steps  to  hare  the  distributive  share  set 
aside,  the  presumption  of  an  election  to  take 
homestead  arises,  and  that  this  presumption 
will  prevail  in  the  absence  of  proof  of  an 
election  to  the  contrary.  Vide  Robson  t. 
Lambertson,  115  Iowa,  367,  88  N.  W.  943; 
Zwick  V.  Johns,  89  Iowa,  550,  56  N.  W.  663: 
Egbert  v.  Egbert,  85  Iowa,  525,  52  N.  W.  478: 
Scblarb  v.  Holderbaum,  80  Iowa,  394,  45  N. 
W.  1061;  McDonald  v.  McDonald,  76  Iowa. 
137,  40  N.  W.  126;  Hult  v.  Hult.  122  Iowa. 
338,  98  N.  W.  123.  The  rule  is  the  same,  al- 
though part  of  the  tract  is  not  homestead  in 
character.  Scblarb  v.  Holderman,  80  Iowa. 
394,  46  N.  W.  1061. 

There  is  no  testimony  here  to  rebnt  the 
presumption,  aside  from  the  merest  infer- 
ence, and,  as  said  in  the  Hult  Case,  supra: 
"•  ♦  •  Where,  •  •  ♦  as  in  this  .case, 
the  widow,  without  any  other  right  to  do  so. 
has  claimed  and  enjoyed  exclusive  oocupancj 
for  17  years,  we  think  the  presamption 
•  •  *  must  be  considered  as  practically 
controlling."    So  that  plaintiff  has,  at  nio$t. 
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nothing  bnt  a  life  estate  In  the  land.  What 
are  his  rights,  then,  to  reimbursement  for 
repairs  or  improTements  upon  the  land? 

[4, 1]  III.  It  Is  now  the  well-settled  law  of 
this  state  that  one  tenant  In  common  cannot 
burden  the  title  of  his  cotenant  by  improve- 
ments upon  the  common  property  made  on 
his  own  motion.  Frye  v.  Gulllon,  143  Iowa, 
719. 121  N.  W.  563,  21  Ann.  Gas.  285;  Sears  ▼. 
Munson,  23  Iowa,  380.  In  a  proper  case  for 
partition,  equity  will  often  so  distribute  the 
property  in  kind  as  to  give  to  the  one  making 
Improvements  that  part  of  the  land  upon 
which  the  cotenant  placed  the  improvements; 
bnt  it  will  not  make  the  claim  for  Improve- 
ments a  charge  upon  the  whole  property. 
Freeman  on  Cotenancy,  |{  609,  510,  and  cases 
cited. 

[6]  Again,  the  same  rale  ordinarily  applies 
to  repairs  made  by  one  of  the  cotenants  to 
improvements  already  upon  the  property. 
Cooper  T.  Brown,  143  Iowa,  482,  122  N.  W. 
144,  136  Am.  St  Rep.  768,  and  cases  cited. 
In  exceptional  cases,  contribution  may  be  en- 
forced, and  generally  speaking,  if  an  attempt 
be  made  by  a  cotenant  to  hold  another  co- 
tenant  in  exclusive  possession  for  the  rents 
and  profits,  the  tenant  in  possession  may  set 
off,  as  against  the  claim  for  rents  and 
profits,  the  amounts  expended  by  him  In 
necessary  repairs;  but  he  is  not,  as  a  rule, 
entitled  to  any  afflnnatlTe  relief  because 
thereof.  Rich  v.  Moore,  114  Iowa,  80,  86  N. 
W.  62;  Bergman  v.  Kammlade,  109  Iowa, 
306,  80  N.  W.  418.  In  order  to  charge  a  co- 
ten'ant  even  for  necessary  repairs,  it  must  be 
shown  that  he  agreed  either  expressly  or  im- 
pliedly to  contribute  to  the  expense  thereof, 
and  such  an  agreement  will  not  be  implied 
from  the  mere  making  of  them  or  from  their 
utility  or  necessity.  Cooi>er  v.  Brown,  supra. 
In  the  absence  of  demand  upon  or  notice  to 
a  cotenant  of  the  necessity  of  making  repairs 
and  of  a  request  to  unite  therein,  no  agree- 
ment to  contribute  will  t>e  implied,  although 
they  were  made  with  the  knowledge  and  ac- 
quiescence of  the  cotenant  Cooper  v.  Brown, 
supra. 

[7]  Aside  from  tliis,  however,  plaintiff  is, 
as  we  have  seen,  nothing  but  a  life  tenant  of 
a  part  of  tlie  property,  and  as  such  life  ten- 
ant he  could  not  charge  the  reversion  with 
any  valuable  improvements  placed  by  him 
upon  the  land.  If  this  wae  not  the  rule, 
be  could  seriously  Jeopardize  the  reversion. 
As  a  life  tenant  be  had  no  implied  authority 
to  charge  the  reversion  with  anything. 
Booth  T.  Booth,  114  Iowa,  78,  86  N.  W.  51; 
Tledeman  on  Real  Property,  H  66,  68;  Kill- 
mer  v.  Wuchner,  79  Iowa,  722,  46  N.  W.  299, 
8  L.  R.  A.  289,  18  Am.  St  Rep.  392. 

[S]  Again,  it  is  the  general  rale  that  a  life 
tenant  must  at  his  own  expense,  make  such 
repairs  as  are  necessary  to  preserve  the  Im- 
provements and  to  prevent  waste  due  to 
their  getting  into  a   state  of  dilapidation. 


Tiffany  on  Real  Property,  H  32-254.  Of 
course,  he  is  not  bound  to  make  extraordi- 
nary repairs,  which  involve  the  substitution 
of  new  structures  for  old,  or  parts  thereof 
for  old.  Suydam  v.  Jackson,  54  N.  T.  450. 
But  if  he  does  so,  he  would  not  be  allowed 
direct  reimbursement  therefor  from  the  re- 
Tersloners. 

i>ome  other  issues  were  in  the  case,  which 
are  not  referred  to  In  this  opinion,  as 
appellant  makes  no  complaint  of  the  findings 
thereon.  The  only  doubtful  proposition,  if 
there  be  any,  is  the  election  of  the  plaintiff 
to  take  a  life  estate  in  the  homestead  in  lieu 
of  his  distributive  share;  but  even  this 
seems  to  be  entirely  foreclosed  by  ourj 
previous  decisions.  See,  also,  to  same  effect 
Deere  v.  Meyer,  131  Iowa,  172,  108  N.  W. 
236;  Stoddard  v.  Kendall,  140  Iowa,  688,  119 
N.  W.  138;  Gray  v.  Wright  142  Iowa,  226, 
119  N.  W.  612. 

The  decree  of  the  district  court  seems  to 
be  correct  and  it  is  affirmed. 

WEAVER,  C.  J.,  and  OAYMOR  and  WITH- 
ROW,  33^  concur. 


CHICAGO,  R.  L  &  P.  RY.  CO.  v.  LYNCH  et 
al.  (JOINT  DRAINAGE  DIST.  NO.  3  OF 
MUSCATINE  AND  LOUISA  COUNTY,  In- 
tervener). 

(Supreme  Court  of  Iowa.    Nov.  22,  1913.) 

1.  Watebs  and  Wateb  Codbses  (J  118*)  — 
Obstbuction  of  Subface  Watebs. 

A  railroad  company  could  not  obstruct 
by  an  embankment  a  natural  flow  of  surface 
water  from  adjacent  lands  or  water  from  na- 
tural channels  in  its  passage  from  such  lands 
in  the  natural  course  of  drainage  but  was  bound 
to  construct  means  for  the  escape  of  the  .wa- 
ter through  its  embankment 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  128-130;  Dec 
Dig.  i  118.  •] 

2.  WcTXBS  AND  Wateb  Goubses  ({  119*)  — 
SuBFACi  Watebs— Liability  of  Sebvibnt 
Owneb. 

The  owners  of  land  south  of  a  railroad 
track  cannot  complain  of  surface  water  netu- 
rally  draining  from  lands  north  of  the  track,  be- 
ing permitted  by  the  company  to  escape  tbrouKb 
trestles  or  openings  on  its  right  of  way  to  the 
lands  south  thereof. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {{  131-134;  Dec. 
Dig.  I  119.*] 

3.  Watebs  and  Wateb  Coubseb  (I  126*)  — 
Subface  Watebs  —  Action  to  Detebminb 
Rights— Pasties. 

That  defendant  L.,  in  a  suit  to  determine 
whether  plaintiff  railroad  company  could  cast 
upon  the  land  of  certain  defendants  the  waters 
from  a  creek  flowing  upon  L.'s  land,  had  made 
a  settlement  with  the  drainage  district,  by 
which  his  land  was  condemned  for  a  settling 
basin,  and  that  parties  within  the  district  had 
been  assessed  to  pay  for  the  land  taken,  would 
not  make  the  drainage  district  a  proper  party 
to  the  present  action,  so  as  to  authorize  inter- 
vention;   it  having  no  Interest  in  the  contro- 


*For  other  casen  ■••  urn*  topic  and  Mctlon  NUHBRR  la  Dee.  Dig.  *  Am.  Dig.  Key-No.  Berlei  ft  Rep'r  Indezae 


Appeal  from  District  Ck>art,  Louisa  Coun- 
ty ;  W.  S.  Wlthrow,  Judge. 

Suit  in  equity  against  certain  landowners 
tor  tbe  purpose  of  determining  whether  or 
not  the  plaintiff  railway  company  was  under 
obligations  to  maintain  a  certain  bridge, 
known  as  110,  for  the  accommodation  of  wa- 
ters of  a  stream,  known  as  Whisky  creek, 
and  to  determine  whether  it  had  a  right 
to  cast  upon  the  land  of  certain  of  the  de- 
fendants the  waters  of  tbe  creek  now  flowing 
upon  the  land  of  the  defendant  Michael 
Lynch.  .  Affirmed. 

J.  L.  Parrlsh  and  Bobt.  3.  Bannister,  both 
of  Des  Moines,  and  Carpenter  &  Hale,  of 
Wapello,  for  appellant  railway  company.  L. 
A.  Reiley,  of  Wapello,  for  appellants  Dicker- 
son  and  Westbrook.  W.  H.  Barley,  of  Wa- 
pello, for  appellant  intervener.  W.  B.  Blake, 
of  Burlington,  and  J.  F.  Devltt,  of  Muscatine, 
for  appellee. 

GATNOB,  J.  The  plaintUT  is  tbe  owner  of 
a  railway  right  of  way  and  track  extending 
east  and  west  through  Louisa  county,  in  this 
state.  The  defendant  Lem  Dickerson  is  the 
owner  of  a  tract  of  land  lying  on  both  sides 
of  plaintiff's  right  of  way.  The  defendant 
Westbrook  owns  a  tract  of  land  lying  south 
of  Dlckerson's.  The  defendant  Michael 
Lynch  owns  a  tract  of  land  lying  northwest 
of  plaintiiTs  railway  and  adjacent  to  Dlck- 
erson's. On  the  north  side  of  plaintiff's  rail- 
way track,  and  to  tbe  west  of  tbe  land  owned 
by  Lynch  and  Dickerson,  is  a  high  range  of 
hills  out  of  which  flows  a  stream  known  as 
Whisky  creek.  This  stream  drains  a  water- 
shed of  about  six  miles  north  and  south  and 
about  three  miles  east  and  west  and  flows 
through  an  opening  called  Whisky  hoUow. 
Its  line  is  generally  parallel  with  the  right  of 
way  of  plaintiff  company  and  enters  into 
what  Is  called  Muscatine  slough.  From  the 
hills  where  the  creek  emerges,  thence  to  tbe 
slough,  tbe  land  flattens  out  gradually  to  the 
water  leTel  of  the  pond  adjacent  to  tbe 
slough.  The  banks  of  tbe  creek  are  deep  to 
the  hills,  gradually  growing  siiallower  as  it 
proceeds  towards  the  east  This  channel 
passes  a  point  on  defendant's  right  of  way 
known  as  bridge  111,  and  thence  eastward  to 
a  point  opposite  bridge  110.  This  creek  has 
a  steep  grade  and  a  swift  current  and  In 
times  of  freshet  Is  heavily  loaded  with  sedi- 
ment and  debris.  The  channel  of  tbe  creek 
is  18  to  20  feet  wide  and  ranges  from  a  point 
where  it  enters  the  slough  to  8  or  10  feet 
deep  where  it  emerges  from  the  bluffs  and 
has  not  sufficient  capacity  to  hold  the  water 
in  times  of  flood.  U  is  about  1,300  feet  from 
bridge   111   on   plaintiff's   right  of   way   to 


way.  It  subsequently  broke  through  at  a 
point  about  opposite  bridge  111  and  thence 
formed  a  new  channel,  running  east  along 
the  right  of  way,  to  a  point  known  as  bridge 
110.  This  bridge  110  was  formerly  a  44-foot 
opening,  or  about  40  feet  In  the  clear  between 
the  piers.  After  the  waters  of  Whisky  creek 
had  passed  from  their  old  channel  and  pro- 
ceeded along  the  right  of  way  of  plaintiff 
company  eastward  to  a  point  known  as  bridge 
110,  it  passed  through  that  opening,  before  tbe 
opening  was  closed.  It  broke  from  the  old 
channel,  opposite  bridge  111  and  about  1,300 
feet  west  of  bridge  110.  The  point  where  it 
broke  loose  from  the  old  channel  was  about 
150  feet  or  200  feet  from  the  right  of  way.  In 
1897  or  1898  an  iron  girder  bridge  was  built 
at  the  point  known  as  bridge  110.  Tbere  was 
constructed  a  sort  of  a  wing  dam  on  tbe 
east  and  north  of  Inridge  110,  so  that  the 
water  would  not  proceed  beyond  that  point 
along  the  right  of  way  and  to  turn  it  to  the 
south.  This  bridge  110  was  originally  built 
In  1872,  and  at  the  time  this  levee  was  con- 
structed to  turn  the  water  through  bridge 
110.  From  the  time  that  this  bridge  was  put 
in  1872,  in  ordinary  times,  outside  of  ex- 
treme freshets,  the  water  in  Whisky  hollow 
came  down  to  nearly  opposite  bridge  111, 
and  then  passed  along  tbe  right  of  way  of 
the  railway  company,  and  went  down  to 
bridge  110,  and  then  went  across  under  (he 
railroad  and  down  across  Dlckerson's  field 
to  the  south.  There  was  a  channel  down 
through  Dlckerson's  field,  known  as  the  Smal- 
ley  ditch  improvement.  This  was  in  1879. 
That  ditch  extended  40  rods  southeast  below 
the  railroad,  the  north  end  of  wtiicta  was  at 
bridge  110.  At  the  lower  end  of  tbe  ditch 
the  waters  emptied  into  a  slough  or  marsh. 

The  bridge  known  as  110  was  closed  by  the 
plalntifl  company  in  1907.  It  had  been  grad- 
ually filling  prior  to  that  time,  bat  it  was 
then  permanently  closed  so  that  the  waters 
from  tbe  north  were  not  permitted  to  pass 
south  of  defendant  railway  right*  of  way 
but  were  forced  either  to  go  ^st  along  the 
right  of  way  or  back  up  to  and  upon  tbe  land 
north. 

This  action  was  brought  in  equity  by  tbe 
plaintiff  company,  alle^ng  that  Whisky  creek 
has  changed  and  is  liable  to  change  at  any 
time  In  high  water;  that  defendant  Lynch 
claims  its  natural  channel  is  through  the  old 
channel  at  bridge  110  and  is  threatening  suit 
against  tbe  plaintiff  unless  the  bridge  is 
opened;  that  Dickerson  and  Westbrook  claim 
that  the  natural  course  of  the  water  and 
drainage  is  eastward  and  north  of  defend- 
ant's right  of  way  and  deny  that  its  natural 
flow  is  through  bridge  110.  The  question  is : 
Ought  the  plaintiff  to  be  required  to  open 


'For  otb*r  casei  see  ume  topic  and  secUoD  NUMBBR  in  Dec.  Dig.  ft  Am.  Die.  Kay-No.  Seriea  *  Sop'r  Index* 
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Its  right  of  way  tor  the  passage  of  surface 
and  overflow  water  north  of  Its  tracks?  It 
Is  apparent  from  the  examination  of  the  plats 
In  tbis  case  that  the  natural  slope  of  the 
ground  from  the  hills  to  the  track  la  to  the 
south  and  east;  that  this  Is  the  natural 
course  of  drainage  uninterrupted  by  the 
hand  of  man. 

[1]  Plaintift  has  no  right  to  obstruct  the  nat- 
ural flow  of  surface  water  by  such  embank- 
ment as  is  now  here  maintained.    They  on  the 
north  hare  a  right  to  insist  that  the  surface 
waters,   and    overflow  .waters,   and   waters 
from  natural  channels  shall  pass  from  their 
land   in    the    natural    course    of    drainage. 
Whether  the  plaintiff  should  be  required  to 
oi)en  at  other  places,  and   whether  it  has 
obstructed  the  free  passage  of  surface  water 
at  other  points  along  its  right  of  way,  is 
not  material  to  this  inquiry.    It  constructed 
and  maintained  an  opening  at  the  place  call- 
ed bridge  110  for  many  years.    Waters  flow- 
ed through  that  opening  from  the  land  on  the 
north.     It  was  the  means  provided  by  the 
company  itself  for  carrying  away  the  sur- 
face water  and  overflow  water,  which  other- 
wise would  be  obstructed  by  this  embank- 
ment and  cast  upon  the  land  to  the  north. 
Tbis   seemed    to   be  the   natural   course   of 
drainage  for  these  waters;    and,  while  we 
recognize  the  right  of  the  railroad  company 
to  construct  its  road  and  in  the  construction 
to  raise  the  grade  in  the  usual  and  ordinary 
way  and  for  the  purpose  for  which  railway 
grades  are  constructed,  yet  it  was  also  under 
a  legal  obligation  to  the  dominant  owners  not 
to  obstruct  the  free  passage  of  surface  water, 
and  to  that  end  it  owed  the  duty  of  construct- 
ing, at  reasonable  intervals,  means  for  its 
escape. 

We  are  not  concerned  in  this  case  with  the 
wings  constructed  by  the  plaintiff  at  the 
«ast  and  north  of  the  bridge,  of  which  com- 
plaint is  made  by  the  witnesses  in  their  tes- 
timony, for  no  relief  is  asked  against  this. 
What  effect  the  opening  of  this  waterway  may 
have  on  the  servient  owners  is  problematical. 
It  seems  that,  before  this  passageway  at  110 
became  obstructed,  the  water  flowed  through 
what  is  known  as  the  Smalley  ditch  into  a 
pond  or  slough. 

[2]  The  owners  south  of  this  track  cannot 
complain  if  they  are  required  to  receive  the 
waters  that  pass  onto  their  land  in  the 
natural  course  of  drainage.  These  waters 
the  railway  company  were  required  to  re- 
ceive, being  the  servient  owner,  and  it  is 
entitled  to  pass  it  along  according  to  the 
laws  of  gravitation.  If  the  maintenance 
7f  tbis  railway  grade  had  the  effect  hereto- 
Tore  of  protecting  the  land  on  the  south 
from  the  floods  that  came  from  the  north, 
>r  surface  water,  they  acquired  no  right 
:bereby  to  a  continuation  of  such  obstruction. 
:t  woald  be  the  right  of  the  railway  com- 
>an7,  as  against  these  servient  owners,  to 
lubstltute,  at  any  point,  trestle  work  for 
ts  grade  and  to  permit  the  water  to  flow  in 


its  natural  course  over  the  lands  to  the 
south.  In  doing  this  it  would  be  clearly 
within  Its  right  The  landowners  to  the 
south  have  acquired  no  right  to  a  contlnaa- 
tion  of  this  embankment  or  to  the  protection 
it  affords,  as  against  the  company,  and 
they  have  no  right  to  insist  that  the  com- 
pany continue  this  obstruction  of  the  natural 
flow  to  the  prejudice  of  the  owners  of  land 
to  the  north.  As  to  these  defendants  on 
the  south,  the  railroad  company  had  a  right, 
if  it  so  elected,  and  the  topography  of  the 
country  would  permit,  to  build  all  Its  road 
on  trestle  work  and  leave  the  surface  and 
overflow  water  to  pursue  its  natural  course, 
and  this  they  could  do  now  without  reason- 
able complaint  from  these  defendants.  Xhat 
the  effect  of  the  filling  up  of  this  bridge  at 
110  is  to  cast  the  waters  back  upon  the 
dominant  estate  to  the  north,  we  bave  no 
question  undei>  this  record.  That  the  plain- 
tiff ought  to  be  required  to  permit  it  to 
pass  in  this  natural  course,  in  the  manner 
provided  for  in  tbis  decree  from  which  ap- 
peal is  taken,  we  have  no  question. 

It  is  contended  that,  with  this  embank- 
ment and  this  opening  at  110  closed,  the 
water  will  pass  along  the  right  of  way  of  the 
company  to  the  east,  if  it  were  not  for  these 
wing  dams  to  the  north  and  east  of  the 
opening.  This  is  not  a  question  at  issue 
here.  It  Involves  simply  the  right  of  the 
owners  to  the  north  to  have  the  water  flow 
in  its  natural  course,  in  so  far  as  the  clos- 
ing of  this  opening  at  110  affects  the  natural 
flow  of  the  water  or  the  flow  of  the  water 
in  its  natural  course. 

It  appears  that,  after  this  suit  was  begun, 
joint  drainage  district  No.  8,  in  Muscatine 
and  Louisa  counties,  filed  a  petition  of  In- 
tervention, claiming  they  had  an  interest  in 
the  subject-matter  in  dispute  between  the 
plaintiff  and  the  defendant,  and  alleged,  as 
a  basis  for  intervention,  that  the  board  of 
supervisors  of  the  counties  established  a 
drainage  district  for  the  purpose  of  con- 
trolling and  properly  disposing  of  the  waters 
accumulating  upon  the  land  within  the  dis- 
trict, which  accumulated  from  and  flowed  out 
of  the  stream  known  as  Whisky  creek ;  that, 
commissioners  Iiaving  been  appointed,  they 
reported  that  the  proper  method  was  to  es- 
tablish a  settling  basin,  and  that  land  should 
be  purchased  for  that  purpose;  that  they 
undertook  to  purchase  land  from  the  defend- 
ant Lynch  but  were  unable  to  agree  with 
him;  that  they  instituted  condemnation  pro- 
ceedings and  took  28  acres  of  land  belonging 
to  Michael  Lynch  for  that  purpose;  that  the 
land  was  condemned  and  appraised,  and 
Michael  Lynch  paid  for  the  land  so  taken, 
and  tliat  assessments  were  made  for  the  pur- 
pose of  paying  the  damage,  and  they  say 
that  it  would  be  inequitable  to  permit  the 
channel  to  be  changed  and  the  waters  per> 
mitted  to  flow  through  any  other  channels 
or  in  any  other  way  than  in  such  a  man- 
ner as   to  reach  this  settling  basin;    that 


which  has  been  done  by  and  through  the 
comnilssioiTers  appointed  by  their  respectlTe 
boards. 

[3]  This  petition  of  intervention  and  the 
evidence  offered  to  support  it  are  predicated 
on  the  idea  that  a  drainage  district  having 
be«a  established  by  the  boards  of  these  coun- 
ties, and  a  settling  basin  having  been  ob- 
tained from  the  defendant  Lynch  by  means 
of  condemnation  proceedings,  and  parties 
within  the  drainage  district  having  been  as- 
sessed to  pay  for  said  land  so  used  as  a 
settling  basin,  Michael  Lynch  is  now  estopped 
from  asking  that  the  plaintiff  company  be 
required  to  no  longer  obstruct  the  free  pas- 
sage of  surface  water  from  his  land,  and  that 
he  Is  estopped  from  insisting  that  such  ob- 
structions as  have  been  placed  there  by  the 
plaintiff  company  be  removed. 

It  appears  to  be  the  claim  that  he  lias 
no'  relief  from  any  obstructions  which  may 
be  made  to  the  free  flowing  of  surface  water 
from  his  land  and  is  under  obligation  legal- 
ly to  see  to  it  that  the  surface  water  Is 
conducted  into  this  settling  basin.  The  state- 
ment of  the  proposition  shows  that  this 
draioage  district  has  no  interest  in  the  con- 
troversy between  the  plaintiff  and  the  other 
defendants,  and  that  there  is  no  equity  in 
its  claim.  The  court,  therefore,  rightfully 
dismissed  the  petition  of  Intervention. 

We  have  examined  the  record  in  this  case 
with  some  care  and  are  satisfied  that  the 
decree  of  the  district  court  Is  right  in  so 
far  as  tt  requires  the  plaintiff  and  the  de- 
fendant Dickerson  to  remove  the  obstructions 
to  the  free  flow  of  water  over  defendant's 
right  of  way  at  the  point  known  as  bridge 
110,  but  the  decree  is  modified  so  as  to  give 
the  appellants  90  days  from  the  entering  of 
this  decree  to  conform  to  the  Judgment  and 
decree  of  the  lower  court 

Affirmed. 

WEAVER,  C.  J.,  and  PRESTON,  LADD, 
EVANS,  and  DBEMER,  JJ.,  concur.  WITH- 
ROW,  J.,  took  no  part. 


RIST  v.  DISTRICT  COURT  OF  POLK 

COUNTY  et  al. 
(Supreme  Court  of  Iowa.     Nov.  22,  1913.) 

1.  Appeal   and    Ebbob   (J   1011*)— Review- 
Evidence. 

The  determination  by  the  trial  court  of  a 
question  of  fact  on  conflicting  evidence  will  not 
be  disturbed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  3983-3989;  Dec.  Dig.  { 
1011.*] 

2.  IHTOXIOATINO  LiquoBS  (1 279*)  —  Ihjunc- 
TioNs— Violation. 

Where  a  druggist  was  enjoined  from  ille- 
gally selling  IntoxicatiDg  liquors  and  his  place 


[Ed.  Note. — For  other  cases,  see  Intozicatinc 
Liquors,  Cent  Dig.  {  414;   Dec.  Dig.  (  279.*] 

Certiorari  from  District  Coait,  Polk 
County. 

Plaintiff  was  found  guilty  of  contempt  of 
court  by  the  sale  of  intoxicating  Uqnor.  and 
a  fine  of  $200  was  imposed.  He  brings  the 
case  here  by  certiorari.  The  writ  Is  dismiss- 
ed, and  the -Judgment  affirmed. 

John  McLennan,  of  Des  Moines,  for  plain- 
tiff. M.  S.  Odle,  of  Dee  Moines,  for  defend- 
ants. 

PRESTON,  J.  [1]  On  December  20,  1910, 
the  plaintiff  was  perpetually  enjoined  from 
the  illegal  traffic  in  intoxicating  liquors  in 
the  dty  of  Des  Moines,  or  elsewhere  In  the 
Judicial  district  The  information  charges 
that  plaintiff  violated  said  injunction  on  the 
24th  day  of  February,  1913,  fOr  that  he  sold 
Intoxicating  liquors,  to  wit,  whisky,  to  one 
Tuttle.  The  evidence  was  heard,  and  the 
court  found  plaintiff  guilty.  The  substance  of 
the  evidence  Is  that  Tuttle  testified  that  on 
the  24th  day  of  February,  1913,  he  bought  a 
half  pint  of  whisky  from  the  plaintiff  at 
about  9  o'clock  in  tiie  evening,  and  be  pro- 
duced at  the  trial  the  whisky  alleged  to  have 
been  so  purchased.  Two  other  witnesses  cor- 
roborate Tuttle.  They  did  not  see  him  U) 
the  act  of  purchasing  the  liquor,  but  they 
went  with  him  to  the  drug  store,  and  daim- 
ed  to  have  searched  Tuttle  before  he  went  in, 
and  say  that  he  had  no  liquor  on  his  person, 
and  that  when  he  came  out  he  did  have.  One 
of  them  says  he  saw  Tuttle  In  the  store  and 
watched  him  after  he  entered  the  store- 
Plalntlff  denies  the  sale,  and  his  employer, 
the  owner  of  the  drug  store,  testified  they  had 
no  whisky  in  the  place.  Another  witness 
says  he  supposes  he  was  In  the  store  on  the 
24th  of  February,  but  he  has  no  way  of  fix- 
ing the  dates,  and  that  he  never  saw  Tuttle 
there.  Plaintiff  admits  he  was  in  the  store 
on  the  date  in  question.  There  was  such  a 
conflict  in  the  evidence  that  we  should  not 
interfere  with  the  finding  of  the  District 
Court  Cheadle  v.  Roberts,  150  Iowa,  639- 
642,  130  N.  W.  368. 

[2]  It  appears  that  at  the  time  the  original 
decree  of  injunction  was  granted  the  plain- 
tiff was  the  proprietor  of  the  drug  store,  and 
the  injunction  run  against  him  as  such,  and 
described  the  property.  It  Is  claimed,  and 
the  evidence  shows,  that  on  February  12, 
1913,  plaintlfl  sold  an  Interest  in  the  business 
to  another,  and  on  the  14th  day  of  February 
he  sold  his  remaining  interest,  so  that  at  the 
time  of  the  alleged  sale  of  whisky  he  was 
not  the  proprietor  of  the  place,  but  he  testi- 
fies that  after  the  sale,  and  until  after  tbe 
24th  of  February,  1913,  he  was  employed  as 
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perhaps,  If  it  was  shown  by  the  evidence  that 
sales  were  made  by  some  other  person,  or 
some  other  clerk  or  employs  of  the  then  pro- 
prietor. But  the  evidence  is  that  the  plain- 
tiff himself  personally  made  the  sale,  and  the 
trial  court  so  found.  This  being  so,  the  in- 
junction having  been  decreed  against  him,  the 
sale  by  him  In  the  building  as  a  clerk  would 
be  a  violatton  of  the  injunction.  The  argu- 
ment of  plaintiff  is  that  he  was  not  Interest- 
ed or  concerned  In  the  drug  store  covered  by 
the  injunction,  but,  under  the  circumstances. 
It  Is  not  material  whether  he  was  concerned 
In  the  drug  store  or  not.  The  question  is, 
Was  be  concerned  in  the  sale  of  the  liquor? 
The  trial  court  did  not  err.  The  writ  is 
dismissed,  and  the  judgment  affirmed. 

WEAVER,  C.  J.,  and  EVANS  and  LADD, 
JJ.,  concur. 


NAGEL  V.  DAVIS  et  aL 
(Supreme  Court  of  Iowa.    Nov.  22,  1918.) 

1.  DeKDS    (I    211*)— EVIDKNCK— MiSBXFBXSKN- 
TATION. 

In  a  suit  to  set  aside  a  deed  for  fraudulent 
misrepresentations  in  an  exchange  of  property, 
evidence  htld  sufficient  to  warrant  the  setting 
aside  of  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {S  637-847;    Dec.  Dig.  |  211.*] 

2.  ExcRANQK  or  Propkbty  (S  8*)— Evidence 
— Misrepresent  ATI  o  n  . 

In  a  suit  to  set  aside  a  deed  to  land  which 
had  been  exchanged  for  a  house,  evidence  that 
the  mortgage  taken  by  the  owner  of  the  house 
represented  its  full  value  may  be  considered 
on  the  question  of  fraudulent  misrepresenta- 
tions. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  H  14-18;  Dec.  Dig.  f  a»] 

Appeal  from  District  Court,  Guthrie  Coun- 
ty; Lorin  N.  Hays,  Judge. 

Suit  in  equity  to  quiet  title  and  for  pos- 
session of  real  estate.  The  defendants  filed 
a  cross-bill  to  set  aside  a  deed  executed  by 
them  to  plaintiff  as  having  been  obtained  by 
false  representations.  There  was  a  decree 
below  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Weeks,  Vincent  &  Weeks,  of  Outhrle  Cen- 
ter, for  appeUant  Sayles  &  Taylor,  of  Guth- 
rie Center,  for  appellees. 

EVANS,  J.  We  have  advanced  this  appeal 
for  immediate  hearing  because  the  subject 
of  the  litigation  has  been  heretofore  sold  un- 
der mortgage  foreclosure  and  the  time  of  re- 
demption is  about  to  expire.  We  therefore 
hand  down  our  opinion  forthvrith  and  will 
not  take  time  for  an  extended  discussion  of 
the  evidence. 


their  farm  of  43  acres.  The  farm  was  taken 
at  a  valuation  of  $2,400  but  subject  to  a  mort- 
gage of  $1,600.  The  house  and  lot  were  taken 
at  a  valuation  of  $1,400;  the  defendants  ex- 
ecuting back  a  mortgage  thereon  to  the  piain- 
Uff  for  $600.  The  claim  of  the  cross-bUl  is 
that  plaintiff  misrepresented  the  conditiou  of 
the  town  property.  It  is  shown  by  plaintiff 
that  defendant  Robert  Davis  saw  the  prop- 
erty before  be  traded.  As  against  this  fact, 
it  is  shown  by  defendants  that  Robert  saw 
the  property  only  from  the  outside,  and  that 
he  was  dlssudded  from  further  examination 
by  the  false  representation  of  plaintiff  that 
the  then  occupant  of  the  house  would  not 
permit  them  to  come  Inside.  The  inside 
condition  was  euch  as  to  materially  impair 
the  value  of  the  property.  The  direct  evi- 
dence of  actnal  representation  Is  not  very 
strong.  It  U  undisputed,  however,  that  the 
value  of  the  property  conveyed  to  defendants 
was  not  greater  than  $600  or  $700.  Sub- 
stantially the  full  amount  of  such  value  was 
reserved  by  the  plaintiff  by  taking  a  mort- 
gage back  for  $^.  So  that  the  net  result 
of  the  trade  was  that  defendants  got  no 
valne  for  their  equity  in  their  farm.  This 
is  a  circumstance  which  has  corroborating 
value.  In  the  light  of  this  circumstance, 
the  trial  court-was  justified  In  its  conclusions 
upon  the  entire  evidence.  The  case  Involves 
only  this  question  of  fact  The  decree  be- 
low Is  therefore  affirmed.  Both  motions  to 
strike  must  be  overruled. 
Affirmed.  ^  - 

WEAVER,  O.  J.,  and  LADD  and  PRES- 
TON, JJ.,  ooncDT. 


BROKAW  V.  McELROT. 
(Supreme  Court  of  Iowa.     Nov.  22,  1013.) 

1.  Bnxs  AND  Notes  (|  493*)— Consideration. 

Certain  notes  sued  on,  being  promises  in 
writing,  imported  a  consideration,  and,  having 
also  recited  that  they  were  given  for  value  re- 
ceived, the  burden  was  on  defendant  to  show 
want  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  16S2-1662;  Dec.  Dig.  { 
493.»] 

2.  Subscbiptions  (|  6*)  —  Notes— Subscrip- 
tion to  Univebsitt  Endowment  Fund- 
Consideration. 

Where  intestate  executed  certain  notes  to 
plaintiff  university,  binding  himself,  his  heirs, 
executors,  and  administrators  to  pay  to  the 
treasurer  of  the  university  a  specified  sum,  with 
interest,  on  or  before  the  expiration  of  one  year 
after  his  death,  the  same  having  been  given  .to 
aid  in  the  establishment  of  an  endowment  fund 
for  the  university,  and  intended  to  be  made  pub- 
lic and  serve  as  a  basis  for  other  subscriptions 
which  were  obtained  on  the  faith  thereof,  the 
university   having  incurred  obligations  by  rea- 
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■on  thereof,  fbe  notes  were  prima  facie  baaed 
on  a  sufficient  consideration. 

[Ed.  Note. — For  other  cases,  see  Sabscriptiona, 
Cent  Dig.  S|  6,  7 ;    Dec.  Dig.  f  5.»] 

3.  SUBSCRIFTIONB     ({    6*)  —  CoNSIDBBATION — 
COMKISSIONS. 

Tliat  a  university,  to  which  decedent  aub- 
scribed,  incurred  expenses  for  commissions  in 
obtaining  decedent's  subscription,  did  not  con- 
stitute a  consideration  for  decedent's  notes  giv- 
en for  the  subscription. 

[Ed.  Note.— For  other  cases,  see  Subscriptions, 
Cent.  Dig.  88  6.  7;    Dec.  Dig.  |  6.*] 

4.  SuBsCBiPTioNS    (i    21*)  —  Actions  —  Evi- 
dence. 

In  an  action  on  certain  notes  ezecated  by. 
decedent  to  aid  an  endowment  fund  of  a  uni- 
versity, it  l>eing  understood  that  his  gift  might 
be  published  in  the  interest  of  the  university, 
evidence  that  it  was  in  part  performance  of  a 
condition  by  which  B.  subscribed  $1,000  to  a 
fund  on  condition  that  $100,000  be  subscrit>ed 
within  three  years,  and  that  in  October,  1910, 
B.'s  son,  who  then  bad  B.'s  estate,  consented  to 
a  two-year  extension  on  being  shown  a  list  of 
contributions,  including  that  of  decedent, 
amounting  to  $89,000,  tojrether  with  the  publica- 
tion of  decedent's  contribution  in  a  denomina- 
tional paper,  and  statements  made  by  the  presi- 
dent of  the  university  at  a  board  meeting  in 
relation  to  decedent's  contribution,  was  not  ob- 
jectionable on  the  ground  that  decedent  was  not 
present  and  did  not  Itnow  of  the  particular  de- 
tails of  such  publications  or  their  result 

[Ed.  Note.— For  other  cases,  see  Sabscrlp- 
tions,  Cent  Dig.   |8  25-29 ;    Dec  Dig.  i  21.*] 

Appeal  from  District  Court,  Jasper  Coun- 
ty; K.  E.  Wilcocltson,  Jadge. 

This  Is  an  action  on  four  promissory  notes. 
It  Is  brought  on  behalf  of  the  Kansas  City 
University  against  the  administrator  of  John 
W.  Murphy,  deceased,  the  malcer  of  the  notes. 
The  administrator  answered  with  a  gener- 
al denial  and  set  up  also  three  affirmative  de- 
fenses. One  of  the  a'fflrmatlve  defenses  was 
that  the  notes  were  without  consideration. 
To  the  affirmative  defenses  a  reply  was  plead- 
ed by  the  plaintiff.  At  the  close  of  the  plain- 
tlCTs  evidence,  the  trial  court  directed  a  ver- 
dict for  the  defendant,  on  the  ground  that 
there  was  no  consideration  for  any  of  the 
notes.  Judgment  was-  entered  against  plain- 
tiff for  costs,  and  he  appeals.    Reversed. 

Seerley  &  Clark,  of  Burlington,  and  O.  P. 
Myers,  of  Newton,  for  appellant  McEIroy 
&  Cross,  of  Newton,  and  Parlier,  Parrlsb  & 
Miliar,  of  Des  Moines,  for  appellee. 

EVANS,  J.  Pour  notes  are  Involved.  The 
first  note  was  for  $2,000,  dated  September  24, 
1904.  The  second  was  for  $4,000,  dated  July 
24,  1908.  The  third  was  for  $4,000,  dated 
October  22,  1908.  The  fourth  was  for  $10,- 
000,  dated  June  18,  1909.  The  following  Is 
a  copy  of  the  first  note:  "For  value  received 
by  me,  and  for  the  purpose  of  securing  a  fund 
for  the  endowment  of  the  Kansas  City  Uni- 
xexsitj,  of  Kansas  City,  Kansas,  I  hereby 
bind  myself,  and  my  heirs,  executors,  and 
administrators,  to  pay  to  the  order  of  the 
treasurer  of  said  Kansas  City  University,  of 
Kansas  City,  Kansas,  the  sum  of  two  thous- 


and dollars,  with  Interest  thereon  at  the 
rate  of  i/io  of  1  per  cent  per  annum  from 
the  date- hereof.  The  principal  sum  bereby 
secured  shall  be  due  and  payable  on  or  be- 
fore the  expiration  of  one  year  after  my 
decease.  Date:  September  24,  1904.  Post 
office:  Murphy,  Jasper  County,  Iowa.  [Sign- 
ed] John  W.  Murphy."  The  others  were  all 
drawn  in  like  form.  These  notes  were  each 
delivered  at  or  about  the  date  thereof  and 
were  accepted  by  the  payee.  The  pnrpo.«e 
of  the  maker  was  to  contribute  the  amounts 
named  to  the  payee  to  carry  out  the  pur- 
pose of  its  organization  as  a  university.  The 
special  purpose  for  which  such  funds  were  to 
be  used  was  Indicated  upon  the  face  of  the 
notes,  and  to  some  extent  by  letters.  This 
was  that  the  proceeds  of  the  first  three  notes 
should  be  used  for  the  purpose  of  securing 
an  endowment  fund.  The  proceeds  of  the 
fourth  note  were  to  be  used  for  "erecting 
a  building  on  the  campus."  Other  subscrip- 
tions were  subsequently  solicited  by  the  uni- 
versity and  received  from  other  contributors. 
Previous  gifts,  including  those  of  Murphy, 
were  made  public  as  an  inducement  to  sub- 
sequent contributions.  This  was  done,  to 
some  extent,  at  least,  with  the  express  con- 
soit  of  Murphy. 

[1]  In  view  of  the  directed  verdict  below, 
we  are  only  concerned  now  with  the  question 
whether  the  evidence  In  the  record  affirm- 
atively discloses  want  of  consideration  so 
as  to  justify  the  trial  court  in  taking  the 
case  from  the  jury.  We  reach  a  conclusion 
contrary  to  such  ruling  of  the  trial  court 
The  notes  themselves,  being  promises  in  writ- 
ing, Imported  a  consideration.  Furthermore, 
a  redtal  of  consideration  received  appeared 
in  express  terms  upon  their  face.  The  burden 
was  on  the  defendant  to  show  a  want  of 
consideration.  The  plaintiff,  however,  diose 
to  introduce  in  his  main  case  considerable 
testimony  in  anticipation  of  the  defense.  The 
defendant  was,  of  course^  entitled  to  avail 
himself  of  such  testimony.  Such  testimony, 
however,  did  not  warrant  a  directed  verdict 
for  the  defendant  Much  of  it  tended  to  show 
a  sufficient  consideration.  Inasmuch  as  the 
case  must  be  remanded  for  a  new  trial,  we 
deem  it  appropriate  to  avoid  a  discussion  of 
the  evidence.  The  defendant  has  had  no  op- 
portunity to  Introduce  his  testimony.  Much 
of  his  argument  here  in  support  of  the  judg- 
ment below  Is  predicated  upon  plalntlfTs  al- 
leged failure  to  prove  consideration;  bnt 
the  burden  is  upon  him  to  show  the  want 
of  consideration  in  support  of  his  affirma- 
tive plea  to  that  effect  This  feature  of  his 
argument  therefore,  is  not  available  to  hlffl. 

[2]  A  sufficient  consideration  In  such  a 
case  as  this  may  assume  various  forms.  It 
is  not  necessary  that  the  benefit  accrue  to 
the  promisor.  It  is  frequently,  if  not  usual- 
ly, true  that  written  promises  of  this  kind 
are  made  for  the  purpose  of  assisting  in 
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one  naturally  operates  as  an  Inducement  to 
contributions  by  others.  It  Is  not  unusual 
that  publicity  la  given  to  contributions  al- 
ready made  as  an  inducement  to  others.  If  It 
Is  within  the  contemplation  of  a  contributor 
tbat  the  fact  of  his  contribution  may  be  an- 
nounced to  others  as  an  inducement  to  con- 
tributions by  them,  and  if  additional  con- 
tributions be  made  by  reason  of  such  induce- 
ment even  to  part,  it  operates  as  a  sufficient 
consideration  for  the  promise  of  the  first 
contributor.  It  is  not  essential.  In  such  a 
case,  that  the  additional  contributions  thus 
Induced  should  be  devoted  to  the  same  fund 
or  to  the  erection  of  the  same  building.  If 
the  original  promise,  when  made,  was  intend- 
ed to  induce  activities  and  expenditures  by 
the  beneficiary  in  pursuance  of  the  purpose 
of  its  organization,  and  if  such  activities  and 
such  expenditures  were  induced  thereby  even 
in  part,  it  is  a  sufficient  consideration.  In 
either  case.  It  is  not  necessary  tbat  such 
promise  be  the  sole  inducement  either  to 
additional  contributions  by  other  contribu- 
tors or  to  burdensome  activities  and  substan- 
tial expenditures  by  the  beneficiary  and  Its 
appropriate  officers.  It  is  not  Indispensable 
that  dir&it  evidence  be  had  that  such  activi- 
ties and  expenditures  or  additional  contribu- 
tions were  thus  induced,  or  tbat  such  induce- 
ment was  within  the  contemplation  of  the 
parties.  If  these  facts  can  be  found  by  fair 
inference  from  all  the  circumstances  in  evi- 
dence, it  is  sufficient  at  least  to  make  a  Jury 
question. 

Such  an  institution  as  the  beneficiary  here- 
in is  necessarily  supported  by  the  co-opera- 
tion of  many  people  who  have  a  common  and 
unselfish  interest  In  its  success.  Ordinarily, 
one  man  could  not  carry  the  load  alone.  C!o- 
operatlon  is  usually  within  the  contemplation 
of  each  contributor.  His  gift  would  become 
mere  waste  if  it  must  stand  alone.  A  con- 
tribution, therefore,  may  be  in  the  nature 
of  a  resi)onse  to  a  previous  contribution  by 
another,  or  It  may  be  In  the  nature  of  an 
invitation  to  future  contributions  by  others, 
or  it  may  partake  of  the  nature  of  both. 
All  this  may  become  a  question  of  fact  in 
a  particular  case.  It  would  be  manifestly  un- 
just to  permit  a  promisor  of  a  contribution 
to  wittidraw  his  promise  after  it  had  served 
the  function  of  inducing  other  contributors 
to  incur  obligations  to  the  same  beneficiary 
and  for  the  same  general  purpose.  We  think 
that  notes  of  this  kind  rest  upon  a  some- 
what different  foundation  ttom  a  note  exe- 
cuted in  a  transaction,  in  contemplation  of  a 
pecuniary  benefit  to  the  maker  or  to  some 
other  person  selected  by  him,  other  than  the 
payee.  Such  notes  are  frequently,  if  not 
usually,  executed,  not  as  evidence  of  a  prom- 
ise to  make  a  future  gift,  but  for  the  specific 
143  N.W 


such  obligationa  would  be  to  destroy  millions 
of  assets  of  the  most  beneficent  institutions  in 
our  land,  and  to  render  such  Institutions 
helpless  to  carry  out  the  purpose  of  their  or- 
ganization. Unfortunately,  authorities  are 
in  conflict  at  this  point,  and  some  courts  have 
applied  a  very  narrow  rule  to  this  class  of 
obligations.  We  think  the  trend  of  modem 
judicial  opinion  is  in  the  other  direction. 
Various  phases  of  the  question  have  been  be- 
fore this  court  in  the  following  cases:  Simp- 
son College  v.  Bryan,  60  Iowa,  293 ;  Universi- 
ty v.  Livingston,  65  Iowa,  202,  21  N.  W.  564 ; 
Presbytierlan  Church  v.  Balrd,  60  Iowa,  237, 
14  N.  W.  303 ;  Simpson  College  v.  Tuttle,  71 
Iowa,  596,  33  N.  W.  74 ;  Church  v.  Donnell, 
110  Iowa,  5,  81  N.  W.  171,  46  L.  R.  A.  858 ; 
King  V.  OarroU,  129  Iowa,  364,  105  N.  W. 
705. 

In  aU  the  foregoing  cases  save  one,  the 
sufficiency  of  the  consideration  was  sustain- 
ed. The  exception  was  Simpson  College  v. 
Tuttle,  71  Iowa,  596,  83  N.  W.  74.  That  case 
turned  upon  the  correctness  of  a  ruling  on 
demurrer.  The  ruling  of  the  trial  court  was 
sustained.  To  such  holding,  however,  the 
following  saving  paragraph  was  added:  "To 
this  doctrine,  however,  there  must  be  added 
the  qualification  that  the  benefits  to  be  de- 
rived from  founding  a  school,  church,  or  oth- 
er Institution  of  similar  character,  may  fur- 
nish a  good  consideration  for  a  promise.  It 
must  also  be  remembered,  in  the  case  be- 
fore us,  that  iuch  conaideration  is  not  ad- 
vanced by  plaintiff,  and  the  only  reference 
to  its  existence  is  contained  In  the  para- 
graphs of  the  answer  assailed  by  the  demur- 
rer; the  other  paragraph  setting  up  a  total 
want  of  consideration."  The  discussion  in 
each  of  the  above-cited  cases  Is  somewhat 
cautious,  and  is  confined  strictly  to  the  par- 
ticular question  therein  involved. 

A  case  somewhat  similar  to  the  case  at 
bar  was  considered  by  the  Supreme  Court  of 
Ohio  in  Irwin  v.  Lombard  University,  56 
Ohio  St  9,  46  N.  B.  63,  36  L.  R.  A.  239,  60 
Am.  St  Rep.  727.  We  quote  from  the  opin- 
ion: "It  \b  equally  apparent  that,  prompted 
by  the  promises  and  gifts  of  Gilpin  and  oth- 
ers, 'responsibility  has  been  undertaken*  by 
the  university.  It  did  not  abandon  the  edu- 
cational enterprise  which  these  donors  and 
promisors  were  desirous  of  promoting. 
Whether  the  object  of  the  promisors  was  to 
secure  the  opportunity  of  educating  their 
own  children  under  such  Infiuences  as  they 
desired,  or  more  generally  to  contribute  to 
the  public  welfare  by  increasing  the  facili- 
ties for  higher  education,  it  has  been  accom- 
pllstaed.  It  has  been  accomplished  by  the  ex- 
penditure of  money  and  the  incurring  of  ob- 
ligations In  reliance  upon  their  promises  and 
similar  promiseB  from  others.     Institutions 


Tate  ends  of  an  individual,  bnt  mnst  be  used 
for  the  purposes  defined.  To  this  use  the 
university  is  restricted,  not  only  by  the  law 
of  its  being,  but  as  well  by  the  obligationB 
arising  from  its  acceptance  of  the  promise. 
A  promise  to  give  money  to  one,  to  be  used 
by  him  according  to  his  inclination  and  for 
his  personal  ends,  is  prompted  only  by  mo- 
tive. But  a  promise  to  pay  money  to  such 
an  institution,  to  be  used  for  such  defined 
and  public  purposes,  rests  npon  considera- 
tion. The  general  course  of  decisions  is  fa- 
vorable to  the  binding  obligation  of  such 
promises.  They  have  been  influenced,  not 
only  by  such  reasons  as  those  already  stated, 
but  in  some  cases,  at  least,  by  state  policy  as 
Indicated  by  constitutional  and  statutory 
provisions.  The  iwUcy  of  this  state,  as  so 
indicated.  Is  promotive  of  education,  religion, 
and  philanthropy.  In  addition  to  the  decla- 
rations of  the  Constitution  upon  the  subject, 
the  policy  of  the  state  is  indicated  by  numer- 
ous legislative  enactments  providing  for  the 
incorporation  of  colleges,  churches,  and  other 
institutions  of  philanthropy,  which  are  in- 
tended to  be  perpetual,  and  which,  not  only 
for  their  establishment,  but  for  their  perpet- 
ual maintenance,  are  authorized  to  receive 
contributions  from  those  who  are  in  sympa- 
thy with  th^  purposes  and  methods — the 
only  source  from  which,  in  view  of  their 
nature,  their  support  can  be  derived.  Look- 
ing to  the  plainly  declared  purpose  of  the 
lawmaking  department,  promises  made  with 
a  view  to  discharging  the  debts  of  such  in- 
stitutions, to  providing  the  means  for  the  em- 
ployment of  teachers,  to  establishing  endow- 
ment funds  to  give  them  greater  stability 
and  efficiency,  and  whatever  may  be  neces- 
sary or  helpful  to  accomplish  their  purposes 
OS  secure  their  permanency,  must  be  held 
valid.  A  view  which  omits  considerations 
of  this  character  la  too  narrow  to  be  techni- 
cally correct  It  is  not  contemplated  by  the 
parties,  nor  Is  it  required  by  the  law,  that 
in  cases  of  this  character  the  Institution 
shall  have  done  a  particular  thing  in  reli- 
ance upon  a  particular  promise.  Not  only 
do  the  law  and  the  parties  contemplate  the 
permanency  of  the  institution,  but  all  prom- 
isors understand  that  the  proceeds  of  their 
promises  will  be  mingled  with  prior  and  sub- 
sequent donations,  and  together  constitute 
the  financial  support  of  the  enterprise.  The 
case  must  be  rare  Indeed  in  which  such  con- 
tributions or  promises  would  be  made  If  oth- 
ers had  not  been  made  before,  and  rarer 
still  in  which  they  would  be  made  but  for 
the  belief  that  others  will  be  made  after- 
wards. The  requirements  of  the  law  are  sat- 
isfied, the  objects  of  the  parties  secured,  and 
the  perpetration  of  frauds  prevented  by  the 
conclusion   that  tb»  consideration  for  the 


ly  failed  because  there  was  neither  allegatioD 
nor  proof  of  abandonment  of  those  purposes. 
•  •  •  Indeed,  the  validity  of  such  prom- 
ises is  supported  by  all  the  cases  in  which  it 
has  been  held  that  subscriptions  for  public 
purposes  of  such  a  nature  are  enforceable. 
For  the  law,  regarding  the  substance  rather 
than  the  form,  permits  no  distinction  becaose 
of  the  promises  being  in  one  instrument  or 
several  Instruments.  And  the  mutnality  of 
the  interests  of  the  several  promisors  is  not 
to  be  determined  as  a  matter  of  time  from 
the  dates  of  their  promises,  bat  from  the 
continuity  and  peri)etuity  of  the  object  to  be 
accomplished." 

This  case  was  followed  by  the  Snprone 
Court  of  Minnesota  in  the  case  of  Albert  Lea 
CoUege  V.  Brown,  88  Minn.  624,  93  N.  "W.  672, 
60  Li  R.  A.  870.  We  quote  from  the  opinion 
of  that  court:  "One  of  the  first  cases  to  de- 
part from  the  earlier  decisions,  which  held 
strictly  to  the  necessity  of  a  pecuniary  con- 
sideration moving  to  the  promisor,  is  Col- 
Uer  V.  Society,  8  B.  Mon.  [Ky.]  68.  In  that 
case  a  promissory  note  was  given,  whereby 
the  maker  promised  and  agreed  to  pay  the 
Kentucky  Baptist  Educational  Society  the 
sum  of  $250,  to  further  the  interests  and  aid 
in  the  payment  of  the  expenses  of  Ita  man- 
agement The  maker  refused  to  pay  the 
note  when  due,  and  an  action  was  brought 
against  him  to  recover  thereon.  There  was 
no  pecuniary  consideration  moving  to  him, 
nor  does  it  appear  that  the  society  to  whldi 
It  was  given  ever  Incurred  any  debts  or  ob- 
ligations upon  the  strength  of  it;  but  the 
court  held  the  maker  of  the  note  liable,  <n 
the  ground  that  as  the  charter  of  the  society 
authorized  it  to  accept  and  receive  such  do- 
nations and  gifts,  and  it  was  required,  un- 
der the  law,  to  carry  out  the  directions  of 
donor,  a  sufficient  consideration  was  shown. 
A  well-considered  case  (also  a  departure  from 
the  old  rule)  Is  Trustees  of  Troy  Academy  v. 
Nelson,  24  Vt  189.  In  that  case  defendant 
with  others,  signed  a  subscription  paper, 
thereby  promising  to  pay  to  the  trustees  of 
the  academy  the  sum  of  $100  for  the  purpose 
of  enabling  them  to  pay  its  debts,  provided 
the  sum  of  $20,000  was  subscribed  for  the 
same  purpose  by  a  certain  date.  This 
amount  was  fully  subscribed.  Defendant 
paid  one-half  of  his  subscription,  bnt  refused 
to  pay  the  balance.  The  court  held  that  the 
obligations  imposed  upon  and  assumed  by 
the  trustees  of  the  academy  to  make  ap- 
plication of  the  money  as  directed  by  the 
subscribers  to  the  fund  so  consummated  the 
contract  that  defendant  could  not  avoid  pay- 
ment on  the  ground  Chat  there  was  no  con- 
sideration for  hia  promise,  and  that  whether 
the  relation  each  subscriber  bore  to  the  oth- 
er, or  the  relation  each  bore  to  the  academy 
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ecaiory  piuinise  oi  aeienaaui.  was  lur  lue 
purpose  of  raising  a  fund  to  discharge  a  imst- 
due  IndebtedneBs  of  tbe  academy,  and  noth- 
ing appears  to  have  been  done  by  tbe  officers 
in  reliance  on  the  promise.  In  tbe  case  of 
Trustees  v.  Cowls,  6  Pick.  [Mass.]  427,  17 
Am.  Dec.  387,  the  court  held  a  promissory 
note  by  defendant,  by  which  he  agreed  to 
pay  plaintiff,  an  educational  Institution,  a 
sum  of  money  to  further  its  objects  and  pur- 
poses, viz.,  to  educate  indigent  young  men 
of  promising  talents  and  hopeful  piety,  valid 
and  oiforceable,  though  it  does  not  appear 
that  any  particular  obligations  were  con- 
tracted by  tbe  officers  of  the  institution  on 
the  faith  of  the  promise.  The  court  said: 
'Was  there  a  consideration  for  the  note?  In 
one  sense  there  was  not — that  is,  the  prom- 
isor receiver  nothing  from  the  payee  at  the 
time  it  was  given  which  was  of  pecuniary 
value;  but  it  was  sufficient  to  create  a  con- 
sideration that  the  other  party,  the  payee, 
should  have  assumed  an  obligation  In  conse- 
quence of  receiving  the  note,  which  he  was 
compellable,  either  at  law  or  equity,  to  per- 
form, unless  the  promisor  should  be  able 
to  show,  when  sued,  that  the  payee  had  re- 
fused, or  was  unable  or  had  unreasonably 
neglected  to  perform  tbe  engagement  on  bis 
part,  in  whicb  case  a  defense  might  be  raised 
on  the  ground  of  no  consideration.'  •  •  • 
In  the  case  at  bar  the  trustees,  upon  tbe  de- 
livery of  the  note  to  them,  expressly  accepted 
the  same,  and  thereby  assumed  the  obligations 
imposed  by  the  terms  of  tbe  promise;  and 
upon  the  strength  of  this  promise,  and  oth- 
ers, were  enabled  to  continue  the  purposes  of 
the  college,  when,  without  it,  it  would  have 
been  necessary  that  they  suspend  operations 
and  dissolve  the  corporation.  As  already 
stated,  plaintiff  was  incorporated  as  an  ed- 
ucational institution,  and  depended  for  its 
support,  and  to  enable  It  to  carry  out  Its 
purposes,  upon  donations  of  philanthropists 
and  other  charitably  disposed  persons.  Such 
institutions  are  expressly  authorized,  under 
the  provisions  of  the  statute  imder  which 
plaintiff  was  incorporated,  to  accept  and  re- 
ceive such  donations,  and  may  be  compelled 
and  required  by  the  courts  to  carry  out 
faithfully  the  purposes  of  a  particular  dona- 
tion. Money  contributed  to  it  for  the  pur- 
pose of  an  endowment  fund  may  not  be  di- 
verted from  that  purpose,  and  its  applica- 
Uon  may  be  compelled  by  proper  Judicial 
proceedings.  Many  of  the  colleges  of  the 
present  day  depend  almost  wholly  upon  vol- 
untary contributions  for  their  support,  and 
pbUantbropista  who  contribute  thereto  are 
Impelled  to  do  so  by  their  sentiments  of 
charity,  benevolence,  and  good  will ;  and  tbe 
opportunity  amply  repays  tbe  outlay,  and 
to  them  is  far, greater  than  any  considera- 
tions of  a  pecuniary  nature." 


lue  Bounaer  ana  pernaps  lue  more  moaeru 
view.  Such  view  has  also  the  merit  that 
It  is  direct  and  practical,  in  that  It  gives 
legal  sanction  to  the  voluntary  conduct  and 
manifest  purpose  of  the  parties  to  tbe  notes. 
The  purpose  to  be  thus  subserved  has  the 
sanction  of  the  law  in  a-si>ecific  and  statu- 
tory sense,  and  there  la  no  apparent  reason 
of  public  policy  why  the  consideration  of 
such  notes  should  be  lightly  impeached,  or 
should  be  determined  by  artificial  tests  for- 
eign to  the  purpose  of  the  parties.  Of  course, 
if  fraud  or  deceit  or  undue  influence  or 
breach  of  obligation  were  charged,  tbe  fact 
that  the  consideration  was  wholly  altruistic 
would  be  a  circumstance  proper  to  be  con- 
sidered and  would  be  available  to  the  de- 
fendant as  such.  In  the  case  at  bar,  there 
was  evidence  that,  in  reliance  on  these  notes 
and  others,  the  benefldary  enlarged  its  plans 
and  Increased  its  work  and  incurred  added 
expenditures  therefor,  all  of  which  was  done 
within  the  scope  of  its  corporate  purpose. 
We  think  such  evidence  tended  to  show  con- 
sideration. 

[3]  2.  It  is  urged  by  the  appellant  that  it 
Incurred  expenses  in  tbe  form  of  commis- 
sions In  obtaining  these  very  contributions 
from  Mr.  Murphy.  It  contends  that  these 
very  expenditures  for  commissions  are  a 
sufficient  consideration  to  support  the  notes. 
The  suggestion  is  quite  abhorrent,  and  we 
know  of  no  legal  principle  to  Justify  it 
Such  an  expenditure  cannot  be  deemed  a 
consideration.  Such  an  expenditure  is  es- 
sentially different  in  its  nature  and  in  its 
equity  from  expenditures  and  obligations  in- 
curred in  carrying  on  the  enterprise  for 
which  tbe  institution  was  organized,  in  re- 
liance upon  the  promise  in  question. 

[4]  3.  Some  rulings  on  the  admission  of 
testimony  are  presented  for  our  cbnsldera- 
tlon.  It  appears  that  in  October,  1907,  one 
George  Baylor  subscribed  $1,000  to  a  fund 
on  condition  that  $100,000  be  subscribed  with- 
in three  years  from  date.  In  October,  1910, 
tbe  president  of  the  university  wrote  a  let- 
ter to  CurtlB  Baylor,  son  of  Oeorge  Baylor, 
who  was  then  deceased,  asking  for  an  exten- 
sion of  time  of  such  condition.  This  letter 
contained  a  list  of  contributions  to  date,  in- 
cluding contributions  of  Mr.  Murphy,  show- 
ing a  total  of  $89,000.  In  reply  thereto, 
Baylor  wrote  a  letter  consenting  to  an  ex- 
tenaloA  of  time  for  two  years.  The  first  let- 
ter was  received  in  evidoice.  The  reply 
thereto  by  Baylor  was  rejected,  on  the 
ground  that  Murphy  bad  no  knowledge  there- 
of. The  ground  of  the  ruling  was  too  nar- 
row. Murphy  knew  and  consented  that  tbe 
publication  of  bis  gift  might  be  made  in  the 
Interest  of  the  university.  The  action  of  the 
president  was  within  tbe  scope  of  such  con- 
sent, and  tbe  letter  of  Baylor  was  responsive 
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puDucaiioDS  or  oi  lue  resuios.  ii.  u>  suiuvieut 
that  they  were  within  the  scope  of  his  con- 
templation and  consent 

What  la  here  said  is  also  applicable  to  the 
refusal  of  the  court  to  permit  proof  of  the 
publication  of  Murphy's  contribution  in  the 
denominational  paper.  The  discussion  also 
will  apply  to  the  refusal  to  receive  the  tes- 
timony of  Peterson,  president  of  the  l)oard 
of  trustees,  as  to  what  was  said  at  a  board 
meeting  in  relation  to  Murphy's  contribu- 
tion. We  have  no  way  of  knowing  whether 
this  later  proposed  evidence  was  material  or 
not,  or  whether  it  might  have  been  inad- 
missible for  other  reasons  than  those  urged. 
The  record  does  not  disclose  what  the  plain- 
tiff proposed  to  prove  thereby.  The  ruling, 
therefore,  does  not  present  reversible  error. 
In  view  of  a  new  trial,  we  deem  it  proper  to 
say  that  the  mere  fact  that  the  discussion 
was  had  in  the  absence  of  Murphy  is  not  a 
valid  objection  in  the  state  of  this  record. 

The  judgment  below  must  be  reversed,  and 
it  is  so  ordered. 

Reversed. 

WEAVER,  0.  J.,  and  LADD  and  PRES- 
TON, JJ.,  concur. 


ALLEN  V.  ADAMS. 
(Supreme  Court  of  Iowa.     Not.  22,  1913.) 

1.  Vendor  and  Pubchaseb  (§  120*)  —  Coh- 
TBACTs— Rescission. 

Under  the  direct  provisions  of  Code,  {I 
4299,  4300,  a  party  to  a  contract  for  the  pur- 
chase or  sale  of  land  cannot  declare  a  forfei- 
ture for  nonperformance  until  30  days  after 
the  time  fixed  for  performance  and  the  time  of 
giving  notice  of  an  intention  td  forfeit. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {(  215-217;  Dec.  Dig. 
«  120.»] 

2.  Vendor  and  Pobohaseb  (|  119*)  —  CoH- 
TBACTs— Rescission  . 

Where  defendant  held  plaintiff  to  a  con- 
tract for  the  sale  of  land,  tendering  perform- 
ance on  the  day  fixed  for  the  consummation  of 
the  transaction,  and  evincing  no  intent  to  re- 
scind until  after  plaintiff  had  removed  all  objec- 
tions to  title,  he  cannot  then  rescind  upon 
plaintiffs  tender  of  performance. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {§  212-214;  Dec  Dig.  § 
119.*] 

3.  Vendob  and  Pubchaseb  (§  116*)  —  Cow- 
TBACTs— Rescission— Right  to  Rescission. 

Where  defendant  contracted  to  purchase 
land  and  entered  into  possession  and  did  cer- 
tain work  on  the  land,  a  tender  of  possession, 
coupled  with  a  demand  for  the  payment  of  a 
greater  amount  than  the  work  was  worth,  is 
not  such  a  tender  as  will  warrant  rescission. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  205-208;  Dec.  Dig.  t 
116.*] 

4.  Vendob  and  Pubchaseb  ({  44*)  —  Con- 
TBACT8— Actions— Fbaud. 

In  an  action  for  the  price  of  land  sold,  evi- 
dence held  insufficient  to  show  that  plaintiff  had 


[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  60-76;  Dec.  Dig.  { 
44.*] 

6.  Vendob  and  Pubchaseb  (f  112*) — Coh- 

TBACTS— Rescission— Right  of  Rescission. 
Where  plaintiff  contracted  to  sell  land  to 
defendant,  defendant  to  go  into  possession 
March  1st  and  the  contract  to  be  consnmmated 
April  Ist  the  fact  that  plaintiff  did  not  have 
the  legal  title  to  the  land  at  the  time  defend- 
ant went  into  possession  is  no  ground  for  re- 
scission by  defendant  after  the  acquisition  of 
such  title  by  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  K  199,  200 ;  Dec.  Dig.  { 
112.*] 

6.  Vendob  and  Pubchaseb  (|  54*)   —  Coh- 
TBACTS— ErrECT. 

Where  a  purchaser  ot  land  goes  into  pos- 
session under  a  contract  of  sale,   such  posses- 
sion gives  him  the  equitable  title  to  the  land. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  85;    Dec.  Dig.  |  54.*] 

7.  Vendob  and   Pubchaseb  ({  117*) — CoN- 
TBACTs— Rescission. 

Where  a  purchaser  of  land  is  in  nndispnt- 
ed  possession  under  his  contract,  he  cannot  re- 
fuse payment  of  the  purchase  price  for  alleged 
lack  of  title  in  the  vendor,  unless  he  rescinds 
the   contract   and   restores  possession. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  209;   Dec.  Kg.  f  117.*] 

Appeal  from  District  Court,  Hnmboldt 
County ;   A.  D.  Bailie,  Judge. 

An  action  to  recover  the  purdiase  price  of 
land  sold  by  plaintiff  to  defendant  by  writ- 
ten contract  The  defendant  admitted  the 
execution  of  the  contract  but  denied  timely 
performance  by  the  plaintiff.  By  way  of 
counterclaim  he  pleaded:  (1)  That  the  con- 
tract was  obtained  by  false  representations; 
and  (2)  that  the  plaintiff  defaulted  in  per- 
formance on  the  date  fixed  by  the  contract 
and  that  by  reason  thereof  the  defendant  re- 
scinded the  contract  He  prayed  to  re- 
cover back  the  money  paid  by  him  before 
default  and  the  amount  of  certain  expense 
incurred.  There  was  a  judgment  for  the 
plaintiff  and  the  defendant  appeals.  Af- 
firmed. 

Lovrien  ft  Lovrien,  of  Humboldt,  and  Hea- 
ly  ft  Healy,  of  Ft  Dodge,  for  appellant 
John  Cunningham,  of  Hnmboldt,  and  Kelle- 
her  &  O'Connor,  of  Ft  Dodge,  for  appellee^ 

EVANS,  J.  On  September  16,  1911,  the 
parties  hereto  entered  into  a  written  contract 
whereby  the  plaintiff  purported  to  sell  and 
the  defendant  to  buy  about  47.96  acres  of 
land  for  an  agreed  price  of  $5,995.  Of  such 
sdm  $500  was  paid  at  the  time  of  the  execu- 
tion of  the  contract  The  balance  of  the 
purchase  price  was  to  be  paid  April  1,  1912, 
and  a  proper  deed  was  to  be  executed  by 
the  plaintiff  to  defendant  at  the  same  time. 
It  was  further  provided  that  the  defendant 
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Daiance  oi  saia  purcnase  pnce  as  sec  lonn 
below,  on  tbe  following  dates,  to  wit: 


Date  Payable. 
April  1, 1912 


Principal. 
|S.4>6.00 


Interest. 
No. 


Total. 


"With  interest  at  no  per  cent,  per  annum, 
imyable  annually,  as  above,  and  shall  pay 
all  taxes  and  assessments  before  they  be- 
come delinquent,  which  may  be  levied  or  be- 
come due  on  said  real  estate  from  and  after 
tbe  date  hereof,  the  said  party  of  the  first 
part  will,  at  his  own  cost  and  expense,  exe- 
cute and  deliver  to  said  party  of  the  second 
part,  or  to  his  assigns,  a  warranty  deed  and 
abstract  showing  good  title  and  free  from 
all  Hens  and  incumbrances,  inclndlng  taxes 
for  1911  to  the  alMve  described  premises  on 
April  1, 1912.  Principal  and  Interest  payable 
at  People's  State  Bank,  Humboldt,  Iowa. 
It  is  agreed  by  the  parties  hereto  that.  In 
case  any  payment  of  principal  or  Interest  re- 
mains unpaid  for  the  space  of  thirty  days 
after  the  same  become  due,  the  whole  amount 
remaining  unpaid  on  this  contract  shall  (af- 
ter the  lapse  of  said  thirty  days)  become  due 
and  payable  without  notice,  time  being  the 
essence  of  this  contract,  and  in  such  case 
all  moneys  paid  to  said  first  party,  shall  be 
retained  by  him  as  liquidated  damages,  and 
this  contract  may  be  declared  null  and  void 
at  the  option  of  the  said  first  party." 

The  land  involved  was  a  part  of  a  larger 
tract  recently  purchased  by  plaintiff  by 
written  contract  from  one  Dodd,  a  neighbor 
of  the  defendant  Plaintiff's  contract  with 
Dodd  also  called  for  a  conveyance  by  Dodd 
to  plaintiff  on  April  1,  1912,  and  possession 
to  plaintiff  on  March  1,  1912.  Ofl  April  1st 
tbe  defendant  was  ready  to  perform  the  con- 
tract Tbe  abstract  of  title,  however,  which 
bad  been  presented  to  plaintiff  by  Dodd,  in- 
dicated some  slight  defects  which  the  plain- 
tiff desired  should  be  cleared  by  Dodd  be- 
fore the  consummation  of  the  transaction. 
This  required  the  obtaining  of  an  affidavit 
for  the  purpose  of  some  identification  and 
of  a  release  of  the  land  from  a  certain  mort- 
gage which  covered  such  land  and  other 
lands.  Such  release  had  been  arranged  for 
prior  to  April  1st,  but  it  had  not  actually  come 
to  hand.  In  all  other  respects  plaintiff  was 
ready  to  perform  his  contracts  both  with 
Dodd  and  with  the  defendant  A  few  days 
were  requisite  for  obtaining  the  pBi>erB  re- 
ferred to.  They  were  obtained  within  four 
days  and  placed  of  record.  And  thereafter 
no  obstacle  remained  to  the  full  perform- 
ance of  the  contract,  sued  on.  The  defense 
is  based  upon  the  following  general  proposi- 
tion: (1)  That  time  was  of  the  essence  of 
the  contract,  and  that  the  plaintiff  was 
bound  to  perform  upon  the  very  date  agreed 
upon,  April  1,  1912.    (2)  That  the  defendant 


uiii,  reeviuaeu  sui»i  cuuiraui  ueutuse  ui  plum- 
tiff's  default 

[1]  As  to  the  first  proposition,  plaintiff 
urges  that  it  is  not  available  to  the  defend- 
ant In  that  such  provision  of  the  contract,  as 
to  time  being  the  essence  thereof,  only  pur- 
ports to  be  for  the  benefit  of  the  plaintiff 
vendor.  The  right  of  forfeiture  Is  expressly 
put  to  the  "option  of  the  said  first  party." 
There  are  authorities  which  tend  at  least  to 
support  the  plaintiff's  position  and  to  con- 
strue such  a  clause  In  particular  cases  as 
applying  only  to  the  time  of  payment  of  pur- 
chase-money Installments  and  as  for  the  ben- 
efit of  the  vendor  alone.  Zimkel  v.  Colson, 
109  Iowa,  695-607,  81  N.  W.  175 ;  Van  Vran- 
ken  V.  Railroad  Ck>.,  55  Iowa,  135,  138,  139, 
6  N.  W.  197,  7  N.  W.  604;  Sigler  v.  Wick,  45 
Iowa,  690,  692;  McClartey  v.  Gokey,  31 
Iowa,  506 ;  Vorwerk  v.  Nolte,  87  Cal.  236,  25 
Pac.  412;  Newton  v.  Hull,  90  CaL  487,  27 
Pac.  429;  Scott  v.  Glenn,  98  Cal.  168,  32 
Pac.  983.  There  is  some  force  in  appellant's 
suggestion  that  such  a  provision  ought  to  be 
deemed  mutual  and  that  it  should  be  ap- 
plied alike  to  both  parties.  Even  so,  how- 
ever, it  would  not  avail  the  defendant  herein. 
By  tbe  terms  of  this  particular  contract  as 
well  as  by  the  statute  (Code,  H  4299,  4300). 
the  right  of  forfeiture  would  not  be  available 
even  to  the  plaintiff  until  30  days  after  April 
1st  and  after  notice.  Because  of  other  fea- 
tures of  the  case  which  are  quite  conclusive 
against  the  defendant,  we  need  not  deter- 
mine whether  the '  cases  above  cited  neces- 
sarily control  the  construction  of  the  present 
contract 

[2]  Assuming  for  the  purpose  of  |  the  dis- 
cussion that  the  defendant  was  entitled  to 
rescind  his  contract  on  April  1,  1912,  be- 
cause of  the  default  of  the  plaintiff  on  that 
date,  the  evidence  falls  to  show  any  act  or 
declaration  on  the  part  of  the  defendant  ad- 
vising the  plaintiff  of  his  election  to  rescind. 
In  Ills  conversation  with  the  plaintiff  on  that 
day  he  declared  bis  readiness  to  perform. 
Later  in  the  day,  and  in  tbe  absence  of  the 
plaintiff,  he  went  to  the  People's  Bank, 
where  the  contract  was  payable,  and  made 
formal  tender  of  the  purchase  price.  As  a 
witness  he  testified  in  explanation  of  this 
procedure  that  he  did  It  to  keep  his  contract 
"good."  Alter  the  formal  tender  by  the  de- 
fendant at  the  bank,  the  plaintiff  was  ad- 
vised thereof  by  phone.  He  sought  out  the 
defendant  and  asked  him  the  reason  for  such 
formality.  According  ^  plaintiff's  testi- 
mony the  defendant  then  replied  that  he  did 
it  to  "protect  his  contract"  The  evidence  is 
practically  undisputed  that  there  was  no  at- 
tempted rescission  on  that  day.  It  rested 
with  the  defendant  at  this  point  to  elect 
whether  be  would  rescind  or  not  Until  he 
should   advise  the  plaintiff  of  bis  election 
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to  lesciiid,  the  plaintiff  was  bound  by  tbe 
contract  As  long  as  the  plalntlfl  was  bound 
by  the  contract,  the  defendant  was  bound 
likewise.  He  could  not  rescind  without  tet- 
mlnating  the  contract  as  to  both  parties. 
Neither  could  he  continue  the  contract  in 
force,  as  against  the  plaintiff,  without  also 
being  bound  by  it  himself.  The  trial  court 
found  that  the  defendant  not  only  failed  to 
rescind  on  April  1st  but  that  he  clearly  In- 
dlcated  to  the  plaintiff  in  his  conversation 
with  him  that  he  was  intending  to  hold  him 
to  his  contract  We  think  this  finding  was 
Justified  by  the  testimony. 

A  person  was  designated  by  the  defendant 
to  whom  the  plaintiff  should  deliver  the  ab- 
stract for  final  examination  after  the  objec- 
tions to  the  title  bad  been  met  The  defend- 
ant as  a  witness  denied  this  In  a  qualified 
way,  but  an  examination  of  all  the  evidence 
satisfies  US  with  the  finding  of  the  trial 
court  From  a  careful  examination  of  the 
testimony  we  are  Impressed  that  the  defend- 
ant was  not  wholly  candid  in  some  of  his 
denials  and  gualificationa  On  April  6th  or 
6th  the  abstract  was  finally  approved  by 
the  examiner  designated  by  the  defendant 
On  April  6th  the  plaintiff  called  the  defoid- 
ant  by  phone  and  advised  him  that  every- 
thing was  ready  and  that  the  deed  and 
abstract  were  on  deposit  for  him  at  the 
People's  State  Bank.  The  following  Is  the 
defendant's  version  as  a  witness  of  what 
transpired  at  that  time:  "He  called  me  up 
over  the  telephone  and  told  me  that  the  ab- 
stract and  deed  were  now  ready.  That  was 
about  tbe  6th  of  April.  I  was  at  home  then. 
I  told  him  I  didn't  think  I  would  do  anything 
more  about  the  deal.  He  wanted  to  know 
what  was  the  trouble.  I  told  him  I  had  got 
tired  &f  monkeying  around  so  long.  I  had 
spent  part  of  April  Ist  with  him.  I  hadn't 
seen  him  from  that  day  until  the  time  he 
called  me  up  over  the  phone.  I  told  him 
then  for  the  first  time  that  I  wouldn't  go 
ahead  with  the  contract  That  was  the  first 
time  that  I  had  told  him  that  He  said  he 
was  ready  to  settle  up  then,  and  I  told  him 
that  I  didn't  believe  I  would  do  anything 
more  about  It.  He  wanted  to  know  when 
I  would  be  down  again,  and  I  told  him  I 
would  be  down  Monday.  He  wanted  to  know 
what  was  the  trouble.  I  says,  'Ton  was  too 
anxious  for  the  money  and  you  couldn't 
produce  the  abstract  and  deed.'  I  told  him 
be  wanted  me  to  perform  and  he  couldn't 
perform.  He  said,  'You  know  why  I  wanted 
the  money.'  I  told  him  I  didn't  know  any- 
thing about  that  and  I  couldn't  help  that 
and  that  the  contract  called  for  an  ab- 
stract and  deed  and  for  me  to  pay  the 
money.  He  said  he  had  ought  to  have  got 
around  a  little  sooner  to  get  them,  but  he 
was  busy.  He  asked  me  when  I  would  be 
down,  and  I  told  him  I  thought  I  would 
be  down  Monday.  I  think  that  was  all 
that  was  said   tbeo.     I  told  him  that   I 


wouldn't  do  anything  more  with  the  con- 
tract I  made  no  offers  to  him  that  day 
on  the  telephone  of  any  kind.  I  told  him 
that  I  didn't  believe  that  I  would  do  any- 
thing more  under  the  contract  I  think  that 
is  the  way  I  said  It" 

The  foregoing  was  the  first  suggestion 
ever  made  by  the  defendant  of  a  possible 
election  to  rescind.  In  pursuance  of  an  ap- 
pointment the  parties  met  on  April  9tli.  and 
the  plaintiff  made  formal  tender  to  tbe  de- 
fendant of  a  proper  deed  and  abstract  which 
the  defendant  then  refused  to  receive.  Tbe 
defendant  also  made  formal  tender  to  the 
plaintiff  of  a  surrender  and  rescission  of  the 
contract  on  condition  that  the  plaintiff  re- 
pay him  the  $500  purchase  money  previously 
paid,  and  that  he  pay  him  the  further  sum 
of  $200  for  labor  and  exi)ense  incurred  by 
the  defendant  upon  the  premises  while  he 
held  possession  thereof.  It  Is  in  dispute  be- 
tween the  parties  whether  he  tendered  a 
formal  surrender  of  the  possession  on  that 
day.  In  the  light  of  all  the  circumstances, 
we  think  It  ought  to  be  found  that  the  sur- 
render of  the  possession  was  offered  on 
the  same  condition  as  the  cancellation  of  the 
contract 

The  sum  of  the  situation  la  that  the  de- 
fendant continued  the  contract  in  force  while 
knovring  that  the  plaintiff  was  taking  steps 
to  clear  objections  to  tbe  title  and  wlille 
knowing'  that  the  plaintiff  was  expecting 
to  perform  bis  contract  as  soon  as  such  ohJec- 
tlons  could  be  cleared  and  within  a  few 
days,  and  that  he  evinced  no  intent  to  re- 
scind until  after  all  objections  were  cleared 
and  the  plaintiff  was  ready,  willing,  and 
able  to  perform.  Having  held  the  plaintiff 
bound  to  the  contract  after  default  until 
the  plaintiff  was  ready,  willing,  and  able 
to  perforn^  and  until  he  was  tendering  per- 
formance, the  defendant  could  not  meet 
such  tender  by  a  Change  of  front  and  by  a 
notice  of  rescission.  The  attempted  rescis- 
sion came  to  late. 

[S]  2.  There  Is  another  feature  of  the  case 
which  is  quite  conclusive  against  the  at- 
tempted rescission  by  the  defendant  Bis 
offer  to  surrender  the  contract  and  the  pos- 
session of  the  land  was  conditioned  that  the 
plaintiff  should  not  only  repay  him  the 
$500  purchase  money  previously  paid  but 
that  the  plaintiff  should  pay  him  the  further 
sum  of  $200  for  alleged  labor  and  exiiense 
upon  the  premises.  The  defendant  had  been 
in  possession  since  March  Ist  Bis  contract 
required  him  to  erect  a  certain  partitlozi 
fence  between  the  land  purchased  and  the 
remainder  of  the  farm  from  which  It  was 
separated.  We  may  assume  that  If  the  de- 
fendant was  entitled  to  rescind,  he  was  en- 
titled to  demand  compensation  for  labor  and 
expense  incurred  in  pursuance  of  the  con- 
tract Under  the  testimony  of  the  defendant, 
his  labor  and  expense  did  not  approximate 
tbe  sum  of  $200.    The  Item  was  Included  in 
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plaintiff,  tberefore,  for  $200  as  a  condinon 
to  the  surrender  of  the  possession  and  of  the 
contract  waa  not  Jnstifled,  and  his  tendei 
upon  such  condition  avails  him  nothing. 

[4]  3.  The  defendant  pleaded  that  the 
plaintlfl  had  falsely  represented  to  him  that 
be  held  the  legal  title  to  the  property  and 
that  he  was  Induced  thereby  to  enter  Into 
the  contract  sued  on,  and  some  contention 
is  made  Id  argument  along  the  same  line. 
The  evidence  does  not  sustain  the  contention. 
The  defendant  was  a  neighbor  of  Dodd  and 
understood  that  Dodd  had  sold  his  farm  to 
the  plaintiff.  When  this  contract  was  made, 
the  defendant  learned  from  the  plaintiff  that 
April  1,  1912,  was  to  be  the  date  of  the  set- 
tlement with  Dodd.  This  was  the  reason 
why  the  same  date  was  adopted  In  defend- 
ant's contract  with  plaintiff.  The  defend- 
ant himself  testified  that  some  time  prior  to 
%prU  Ist  the  plaintiff  had  requested  him  to 
pay  or  deposit  the  purchase  money  in  ad- 
vance in  order  that  the  plaintiff  might  use 
the  same  in  settlement  with  Dodd.  There 
was  no  fraud  practiced  upon  the  defendant 
In  the  respect  claimed. 

[1-7]  4.  It  Is  urged,  however,  that  the  con- 
tract in  salt  was  an  undertaking  on  the 
part  of  the  plaintiff  that  he  would  procure 
title  In  himself  on  or  before  April  1st  and 
that  his  failure  to  do  so  destroyed  the  mutu- 
ality of  the  contract  and  rendered  it  nonen- 
forceable  by  him.  If  this  argument  were 
conceded,  it  could  only  establish  a  right  of 
rescission  in  the  defendant  on  the  ground 
indicated.  Inasmuch  as  he  did  not  rescind 
while  mutuality  was  lacking,  the  argument 
is  not  available.  There  Is  a  further  reason 
why  this  contention  is  not  available  to  the 
defendant.  The  defendant  was  in  the  un- 
disputed possession  of  the  land  purchased. 
He  had  attained  his  possession  from  the 
plaintiff  through  the  contract.  As  between 
plaintiff  and  Dodd,  the  plaintiff  was  the 
equitable  owner  in  iMssession.  It  is  the 
general  rule  that  a  vendee  in  undisputed  pos- 
session of  the  purchased  real  estate  cannot 
refuse  payment  of  the  purchase  price  for 
alleged  lack  of  title  in  the  vendor  unless  he 
rescind  the  contract  and  restore  possession 
to  the  vendor.  Allen  v.  Pegram,  16  Iowa, 
163;  Ormsby  v.  Graham,  123  Iowa,  209, 
98  N.  W.  724;  Worley  v.  Nethercott,  91  Cal. 
512,  27  Pac.  767,  25  Am.  St  Kep.  209,  211; 
Rhorer  v.  Bila,  83  Cal.  54,  23  Pac  274; 
Young  V.  Pigg.  72  Neb.  271,  100  N.  W.  311; 
McLeod  ▼.  Barnum,  121  Cal.  605,  63  Pac. 
924,  925,  926.  The  application  of  this  rule, 
therefore,  gave  to  the  defendant  only  the 
right  of  rescission,  and  it  availed  him  noth- 
ing while  he  continued  to  hold  the  plaintiff  to 
the  obligations  of  the  contract 

The  trial  court  properly  awarded  Judgment 
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value  of  certain  secondhand  plumbing  goods 
alleged  to  have  been  sold  and  delivered  to  de- 
fendant by  plaintiff's  assignor,  to  which  de- 
fendant answered,  denying  generally  plain- 
tiff's petition,  except  he  admitted  receiving 
a  small  amonnt  of  goods,  and  also  set  up  jbl 
counterclaim,  based  upon  the  breach  of  the 
contract  for  the  sale  and  delivery  of  certain 
described  plumbing  goods  which  the  said  De- 
partment Store  Company  and  plaintiff,  its 
successor  in  interest,  failed  and  refused  to 
deliver  to  defendant,  to  the  latter's  damage. 
There  was  a  trial  to  a  jury,  and  a  verdict 
and  Judgment  for  plaintiff  for  $250  and  costs. 
Defendant  appeals.     Affirmed. 

Blake  &  Blake,  of  Des  Moines,  for  appel- 
lant S.  G.  Van  Auken,  of  Des  Moines,  for 
appellee. 

PRESTON,  J.  [1]  Defendant  admitted  re- 
ceiving some  of  the  property,  and  admitted 
that,  but  for  the  counterclaim;  he  would  be 
Indebted  to  plaintiff  in  the  sum  of  $48.  He 
filed  a  counterclaim  for  $1,000  alleged  to  be 
the  difference  between  what  defendant  agreed 
to  pay  for  the  goods  not  delivered  under  the 
contract  or  offer  and  the  market  value. 
Plaintiff  denied  that  all  the  goods  were  sold 
under  the  written  offer,  and  denied  that  the 
offer  was  accepted,  but  alleged  that  the  goods 
were  sold  under  another  arrangement  There 
was  such  a  conflict  In  the  evidence  aa  to  the 
matters  in  dispute,  and  the  value  of  the  prop- 
erty, that  we  ought  not  to  interfere  with  the 
finding  of  the  Jury. 

[2]  1.  In  1907  the  plaintiff,  or  Its  assignor, 
contemplated  remodeling  an  apartment  house 
into  a  department  stora  This  necessitated 
the  removal  of  a  large  amount  of  salvage 
material,  including  washbowls,  bathtubs,  lav- 
atories, basins,  sinks,  and  other  plumbing 
supplies.  Defendant  a  dealer  In  such  ma- 
terials, went  to  the  place,  and,  with  the  man- 
ager went  over  the  material,  each  making  a 
memorandum,  the  manager  stating  that  some 
had  been  sold  to  other  parties,  and  they  listed 
what  defendant  could  have.  In  a  few  days 
defendant  submitted  an  estimate,  or  offer,  for 
the  items  therein  enumerated. 

As  the  rooms  were  vacated,  and  the  ma- 
terial torn  out  from  time  to  time,  and  hauled 
away,  the  engineer  in  charge  of  the  building 
would  keep  account  of  the  material  so  taken, 
showing  what  was  taken,  and  by  whom. 
Afterwards  the  memorandum  was  turned  into 
the  department  store.  The  items  were  not 
entered  on  the  books  of  the  concern,  accord- 
iag  to  the  testimony  of  the  bookkeeper  in 
charge  of  the  books.  The  company  failed, 
and  a  receiver  was  appointed. 

At  the  trial  the  memorandum,  showing  ma- 
terial the  engineer  claims  was  turned  over  to 
defendant  could  not  be  found.  The  manager 
had  seen  this  lost  list  snd  personally  made  a 
memorandum  from  it  of  some  of  the  articles, 
but  not  all,  in  a  small  book  referred  to  in  the 
record  as  Exhibit  B.  At  the  trial,  four  or 
five  years  after  the  transaction,  the  engineer 


was  not  able  to  testis  as  to  the  exact  num- 
ber of  bowU,  tubs,  lavatories,  etc,  taken  by 
the  defendant 

We  think  the  matter  was  connected  up  In 
such  a  way,  and  the  loss  of  the  orl^nal 
memorandum  accounted  for,  so  that  secon- 
dary evidence  thereof  was  admissible  as  to 
that  part  of  the  memorandum  made  by  the 
manager  hlmsell  That  part  only  of  Exhibit 
B  shown  to  have  been  made  by  the  person 
producing  it  was  admitted  In  evidence,  and 
other  Items  therein  were  excluded.  The  part 
admitted  shows  the  number  of  articles  alleg- 
ed to  have  been  taken  by  defendant  This 
memorandum  was  used  by  the  manager,  who 
testified  as  a  witness,  to  refresh  his  memory, 
and  admitted  in  evidence  for  that  purpose 
Appellant  contends  this  was  error.  We  think 
not  Under  the  circumstances,  the  manager 
could  have  testified  to  the  contents  of  the 
lost  memorandum,  and  the  fact  that  he  had 
made  a  memorandum  from  the  original  conid 
be  used  by  him  to  refresh  his  recollection. 
The  engineer,  who  made  the  original,  had 
knowledge  of  the  facts  at  the  time  the  art!-' 
cles  were  delivered,  though  he  could  not  at 
the  trial  testify  as  to  the  exact  number  of 
articles  so  taken.  The  memorandum  book 
was  the  best  evidence  then  obtainable  as  to  the 
number  of  articles  delivered  to  the  defendant 
See  cases  in  Cummlngs  t.  Insurance  Co.,  153 
Iowa,  579,  1S4  N.  W.  79,  37  I*  R.  A.  (N.  S.) 
1169;  Jones,  Evidence,  H  874-883  (Pocket 
E>d.).  In  a  proper  case  a  copy  may  be  used  to 
refresh  memory,  if  the  failure  to  produce  the 
original  is  explained.    Jones,  Evidence,  {  bTS. 

[3]  Another  small  memorandum  book.  Ex- 
hibit A,  was  admitted  over  defendant's  ob- 
jection. This  was  admitted  in  connection 
with  the  testimony  of  the  party  who  made  it, 
and  who  had  knowledge  of  the  facts.  This 
exhibit  covers  items  amounting  to  $37.  As  to 
this,  the  same  rule  applies  as  to  Exhibit  B, 
except  that  Exhibit  A  had  not  been  lost 
Neither  of  these  exhibits  were  offered  or  ad- 
mitted as  account  books. 

[4]  2.  Instruction  No.  8  is  complained  of. 
It  is  as  follows: 

"(8)  In  the  event  that  yon  determine  under 
the  evidence  offered  and  Introduced  upon  this 
trial,  and  under  the  Instructions  as  herein 
given,  that  the  defendant  Is  entitled 'to  recov- 
er damages  in  some  sum  under  his  answer 
and  counterclaim  as  pleaded  by  him,  yon  are 
instructed,  as  a  matter  of  law,  that  the  mea- 
sure of  damages  Is  the  difference  between  the 
contract  price  which  the  defendant  had 
agreed  to  pay  for  said  goods,  wares,  and  mer- 
chandise to  be  furnished  and  delivered  to 
him  and  the  reasonable  market  value  of  such 
goods  which  plaintiff's  assignor  failed  to 
furnish  and  deliver  to  said  defendant  if  yon 
find  the  fact  so  to  be,  when  the  contract  was 
broken  and  violated,  if  you  so  find." 

The  reasonable  market  value  of  personal 
property  Is  established  when  other  property 
of  the  same  kind  has  been  the  subject  to  pur- 
chase and  sale  to  such  aA^extent  Jthat  the 
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ralue  of  price  becomes  fixed  in  that  locality 
>r  market,  and  in  this  connection  you  are  en- 
Itled  to  give  the  evidence  offered  and  Intro- 
luced  in  this  case  as  to  the  reasonable  mar- 
ket value  of  the  goods,  wares,  and  merchan- 
lise  in  question  at  the  time  and  place  in 
luestion  such  weight  to  which  you  deem  it 
sntitled. 

In  our  opinion,  the  Instruction  is  not  er- 
'oneous  as  applied  to  the  facts  in  this  case. 
'Co  Instruction  was  asked  by  defendant  on 
Ills  point 

[5,  6]  8.  One  of  the  grounds  In  the  motion 
tor  new  trial  was  alleged  newly  discovered 
evidence.  This  consisted  of  carbon  copies  of 
hree  letters  claimed  to  have  been  written  by 
lefendant  to  C.  C.  Crowell,  the  president  of 
>lalntifr  company.  The  defendant's  afflda- 
''It  shows  that  he  searched  for,  but  was  un- 
tble  to  find,  these  copies  until  after  the  trial. 

We  do  not  find  in  the  record  that  ke  served 
lotice  on  plaintiff,  or  its  officers,  to  pro- 
luce  the  originals.  If  be  had  done  so,  it  may 
«  they  would  have  been  produced.  Two  let- 
ers  from  Crowell  to  defendant  were  intro- 
luced  in  evidence  at  about  the  same  dates, 
ind  it  would  have  been  proper  enough  for  the 
ury  to  have  had  all  the  letters  between  the 
)artie8  on  this  matter.  But  the  three  letters 
illeged  to  have  been  newly  discovered  were 
lot  admissible  to  Impeach  the  CroweU  let- 
era,  becanse  defendant  himself  offered  in  evi- 
lence  the  letters  from  Crowell.  Defendant 
estlfled  as  a  witness  to  substantially  all  the 
;tatements  made  by  him  In  the  letters,  so 
hat  the  letters  would  be  cumulative. 

There  was  no  error  here.  There  was  no 
)rejndicial  error,  and  the  judgment  Is  af- 
Irmed. 

WEAVER,  C.  J.,  and  LADD  and  EVANS, 
rj.,  concur. 


LAMMABS  V.  CHICAGO  GREAT  WEST- 
ERN R.  CO. 

(Supreme  Court  of  Iowa.    Nov.  20,  1913.) 

I.  CouBTB  (J  89*)— Decisions— Precedent. 

Where   a   statute   has   been    construed   In 

jreviouB  cases,  the  court  should  foUow  the  ear- 

ier  construction  under  the  rule  of  stare  decisis. 

['Ejd.    Note.— For    other    cases,    see    Courts, 

>nt.  Dig.  §1  311,  312 ;   Dec.  Dig.  i  89.*] 

:.  Mastbb  and  Sebvant  (f  180*)— Statute 
Limiting  Fellow-Sebvant  Rule  — Con- 
struction AND  Opbbatior  —  Raiiaoad 
Risks— "Use  and  Operation." 

Under  Code,  {  2071,  providing  that  every 
■ailroad  company  shall  be  liable  for  injuries  to 
!mpIoy£s  caused  by  the  negligence  of  other  em- 
jloy^s  when  such  wrongs  are  in  any  manner 
■onnected  with  the  use  and  operation  of  the 
■ailroad,  the  test  of  the  applicability  of  the 
statute  is  whether  the  injury  is  received  by  an 
'inploy^  whose  work  exposes  him  to  the  haz- 
trds  of  moving  trains  and  machinery  on  the 
:rack,  and  is  caused  by  the  negligence  of  a  co- 
!mploy€  in  the  actual  movement  thereof ;  hence 
1  section  hand  injured  by  the  falling  of  a  steel 


rail  from  the  side  of  a  stationary  gondola  car 
from  which  it  was  being  unloaded,  owing  to  the 
inabilit:^  of  the  foreman  to  hold  it,  does  not 
come  within  the  protection  of  the  statute ;  the 
words  "use  and  operation"  being  restricted  to 
the  movement  of  traina 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  359-361.  363-368;  Dec. 
Dig.  i  180.»] 

3.  Mabteb  and  Sebvant  (J  286»)— Operation 
AND  CoNSTBUonoN-ACTiONs— Evidence. 
In  an  action  against  a  railroad  company 
by  a  section  hand  injured  by  the  falling  of  a 
steel  rail  which  was_  being  unloaded  from  a  car, 
held,  that  the  question  of  the  foreman's  negli- 
gence was,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  ||  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1060 ; 
Dec.  Dig.  i  286.*] 

Weaver,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Dnbnqae  Coun- 
ty;   Robert  Bonson,  Judge. 

Action  to  recover  damages  for  injuries  re- 
ceived by  plaintiff  while  unloading  rails  from 
a  car.  The  facts  are  more  fully  stated  In 
the  opinion.  Trial  to  a  Jury.  Verdict  and 
judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

Carr,  Carr  ft  Evans,  of  Des  Moines,  for  ap- 
pellant Fitzpatrlck  &  Frantzen,  of  Des 
Moines,  for  appellee. 

PRESTON,  J.  The  undisputed,  or  estab- 
lished, facts  are,  substantially:  That  plain- 
tiff was  In  the  employ  of  the  defendant  as 
a  member  of  the  section  crew  at  Dyersville, 
Iowa.  Frank  Dodds  was  foreman  of  the 
crew.  On  the  morning  of  plaintiCTs  injury 
these  men  were  working  in  the  yard  at  Dy- 
ersville when  they  received  orders  to  unload 
steel  rails  from  a  car  in  a  train  which  had 
Just  arrived.  There  were  four  men  in  the 
crew  in  addition  to  the  foreman.  PlalntifTs 
work  was  along  the  section,  track  repairing; 
putting  In  rails,  and  work  of  that  kind.  He 
bad  nothing  to  do  with  running  the  train. 
The  foreman  had  orders  to  distribute  the 
rails  at  points  needed,  for  repairing  the 
track,  and  bad  points  marked  out  where 
they  should  be  distributed.  The  section  men 
were  directed  by  Dodds  to  get  on  the  car 
and  unload  the  rails.  When  the  train  moved 
to  a  point  where  a  rail  was  needed,  Dodds 
would  tell  the  conductor,  who  would  signal 
the  engineer  to  stop  the  train.  The  rails 
which  were  to  be  unloaded.  In  connection 
with  which  work  the  plaintiff  was  Injured, 
were  loaded  In  a  gondola  car,  on  which 
there  were  sideboards  about  four  feet  high, 
constructed  of  two-inch  plank.  No  work  of 
unloading  the  rails  was  done  while  the 
train  was  In  motion.  The  section  men  re- 
mained on  the  car  when  the  train  was  moved 
from  one  stop  to  another.  The  train  had 
made  six  or  seven  stops  for  the  purpose  of 
unloading  rails,  after  leaving  Dyersville,  and 
had  reached  a  point  about  4%  miles  west  of 
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manner:  une  enu  or  tne  rau  woum  oe  lutea 
above  the  side  of  the  car,  when  one  of  the 
members  of  the  crew  would  put  a  bar  under 
the  rail  and  over  the  top  of  the  sideboard 
upon  the  car  and  hold  it  there,  while  the 
other  men  went  to  the  opposite  end  of  the 
rail  to  lift  it  up,  and,  when  lifted,  It  would 
be  rolled  over  the  edde  of  the  car  to  the 
ground.  At  the  time  of  the  plalntilTa  In- 
Jury,  16  or  17  rails  bad  been  unloaded  in 
this  manner  at  different  places.  The  train 
was  stopped,  and  the  section  men  started  to 
unload  a  rail  by  lifting  the  west  end  of  it 
up  to  the  south  side  of  the  car.  Dodds,  the 
foreman,  then  put  the  bar  under  it,  and  the 
other  men  started  for  the  other  end.  When 
the  plaintiff  bad  gone  about  two  steps  east, 
the  rail  came  down.  After  the  bar  had  been 
placed  under  it  and  the  men  had  started 
east,  Dodds,  who  was  holding  the  bar  which 
supported  the  rail,  fearing  that  It  was  not 
over  the  side  of  the  car  far  enough  to  bold 
it,  attempted  to  push  It  through  further,  and 
it  slipped  on  the  bar  and  slid  down  where  he 
could  not  hold  it,  and  It  fell  upon  the  plaln- 
titTs  leg  and  injured  him.  At  the  conclusion 
of  all  the  evidence,  the  defendant  moved  the 
court  to  direct  a  verdict  upon  the  grounds: 
First,  that  there  was  no  negligence  on  the 
part  of  defendant  shown;  and,  second,  if 
there  was  any  negligence  which  caused  the 
plaintiff's  injury,  it  was  the  negligence  of 
his  fdlow  servant,  for  which  he  could  not 
recover  of  the  defendant.  The  motion  was 
overruled  and  the  cause  submitted  to  a  Jury 
which  found  for  plaintiff. 

1.  Appellant  contends  that  plaintiff  and 
Dodds  being  fellow  servants,  In  the  work  of 
unloading  the  rails  from  the  car,  plaintiff 
is  not  entitled  to  recover  for  the  negligence 
of  Dodds  unless  plaintiff's  employment  and 
the  negligence,  if  any,  on  the  part  of  Dodds, 
comes  within  the  provision  of  section  2071  of 
the  Code;  and  that  the  negligence,  if  any, 
on  the  part  of  Dodds  is  not  connected  with 
the  use  and  operation  of  a  railway,  within 
the  meaning  of  said  section,  the  precise  point 
being  that  at  the  time  plaintiff  was  injured 
neither  he  nor  his  coemployfi,  Dodds,  of 
whose  wrong  and  negligence  plaintiff  com- 
plains, were  engaged  in  work  which  exposed 
plaintiff  to  the  hazards  of  moving  trains, 
machinery,  etc.,  on  the  track,  or  In  any  man- 
ner connected  with  such  movement,  and  that 
therefore  the  statute  does  not  apply  to  the 
case-made.  This  is  really  the  point  in  the 
case,  and  substantially  the  only  one. 

[1,2]  Our  cases  are  not  entirely  harmoni- 
ous on  this  question.  The  rule  seems  to  have 
been  settled,  but  the  facts  in  each  case  make 
it  difficult,  sometimes,  to  apply  the  rule.  In 
Akeson  v.  Railway,  106  Iowa,  54,  75  N.  W. 
676,  Mr.  Justice  Ladd,  speaking  for  the 
court,  after  quoting  the  statute,  said  tliat: 


witnouc  Its  purview.  JTor  tne  purpose  or 
determining  this  controversy,  and  in  order 
to  deduce  a  rule,  if  possible,  in  Iiarmony  with 
the  meaning  of  the  Legislature,  we  shall  con- 
sider somewhat  in  detail  what  has  heretofore 
been  said  in  construing  this  statute." 

The  decisions  of  our  own  court  up  to  tliat 
time  were  reviewed,  and  those  in  some  other 
Jurisdictions.  The  change  in  the  statute  un- 
der which  the  earlier  cases  were  decided 
was  pointed  out  The  constitutional  objec- 
tions to  the  statute,  unless  limited  to  em- 
ployte  engaged  in  the  hazards  of  operatin: 
railroads,  were  discussed.  It  was  shown  that 
with  one  exception,  a  recovery  has  not  been 
permitted  In  any  case  in  this  state  where  the 
wrongful  act  causing  the  Injury  was  not  oc- 
casioned by  the  actual  movement  of  trains, 
cars,  or  machinery  on  the  track  (or  In  con- 
nection therewith),  but  tliat  the  boldings  io 
numerous  cases  were  tliat,  although  the  com- 
plainant was  engaged  in  (other)  railroad 
work,  recovery  was  not  allowed.  Tbe  ex- 
ception referred  to  is  that  of  Smitb  ▼.  Rail- 
way, 78  Iowa,  683,  4S  N.  W.  545,  where 
it  was  held  that,  under  the  facts  there  aliown, 
plaintiff  was  injured  while  engaged  in  work 
connected  with  the  movement  of  the  train 
and  therefore  within  the  statute.  After  con- 
sidering all  these  cases,  the  rule  was  an- 
nounced as  follows:  "If,  then,  the  Injury  is 
received  by  an  employe  whose  work  expose? 
bim  to  the  hazards  of  moving  trains,  cars, 
engines,  or  machinery  on  the  track,  and  is 
caused  by  the  negligence  of  a  coemployC  in 
the  actual  movement  thereof,  or  In  any  man- 
ner directly  connected  tberewltli,  the  statute 
applies,  and  recovery  may  be  had.  Beyond 
this  the  statute  affords  no  protection."  The 
opinion  further  says  that  the  peculiarity  of 
tbe  railroad  business,  which  distinguishes  it 
from  any  other,  is  tbe  movement  of  vehicles 
or  machinery  of  great  weight  on  the  trai^ 
by  steam  or  other  power,  and  the  dangers 
Incident  to  such  movement  are  those  the  stat- 
ute was  intended  to  guard  against.  That 
holding  has  not  been  changed  in  any  of  onr 
later  cases,  but  has  been  reaffirmed.  It  is 
the  rule  generally  adopted  in  other  jarisdie- 
tions  having  a  similar  statute.  26  Cyc.  1370 
(B);   18  L.  R.  A.  (N.  S.)  478,  note. 

Having  announced  the  rule  and  adbered  t» 
it,  it  should  not  be  departed  from  unless 
there  are  weig^ity  and  sufficient  reasons  for 
doing  so.  It  is  not  meant  by  this  that  wt 
are  to  blindly  follow  precedent  in  all  cases, 
but  there  ought  to  be  stability  in  the  deci- 
sions in  order  that  the  profession  and  liti- 
gants may  know  what  the  rules  are.  We  are 
content  with  the  rule  laid  down  In  the  Ake- 
son (3ase,  and  sbaU  not  again  review  tbe 
cases  prior  to  that  decision  or  repeat  the 
reasons  therefor.  The  Iowa  cases  on  this 
subject,  decided  alnoe  that  case,  to  wfairb 
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onr  attentton  has  been  called,  and  where  a 
recoTeiy  was  permitted,  are:  Jensen  v.  Rail- 
way, 115  Iowa,  404,  88  N.  W.  952 ;  Stebblns 
V.  KaUway,  116  Iowa,  513,  90  N.  W.  355 ;  Wil- 
liams V.  Railway,  121  Iowa,  271,  96  N.  W. 
774;  Cahlll  v.  Railway.  148  Iowa,  241,  125 
N.  W.  331,  28  L.  R  A.  (N.  S.)  1121;  RuaseU 
V.  Hallway,  141  N.  W.  1079. 

In  all  tiiose  cases  the  Injury  was  In  some 
manner  connected  with  the  movement  of 
trains  or  machinery.  In  the  following  cases, 
decided  since  the  Akeson  Case,  no  recovery 
was  permitted:  Reddington  v.  Railway,  108 
Iowa,  96,  78  N.  W.  800;  Dunn  v.  RaUway, 
130  Iowa,  680,  107  N.  W.  616,  6  L.  R  A.  (N. 
S.)  452,  8  Ann.  Cas.  226 ;  Slaats  t.  Railway, 
149  Iowa,  735, 129  N.  W.  63,  Ann.  Cas.  1912D, 
G42.  In  the  Reddington  Case  and  the  Slaats 
Case  the  holding  in  Akeson  v.  RaUway  was 
approved,  although  In  the  Slaats  Case  Mr. 
Justice  Weaver  In  his  dissent  was  of  opinion 
that  the  facts  brought  that  case  within  the 
holdings  of  prior  decisions.  There  are  nu- 
merous cases  in  other  states  under  statutes 
similar  to,  but  not  exactly  like,  ours,  where 
the  question  has  arisen  whether  loading  or 
unloading  cars  Is  an  operation  of  the  rail- 
road within  the  meaning  of  the  statute.  In 
some  cases  it  has  been  held  that  such  em- 
ployment is  within  the  contemplation  of  the 
statute.  Atchison  Railroad  T.  Koehler,  87 
Kan.  463,  15  Pac.  567 ;  Atchison  Railroad  T. 
Brassfield,  51  Kan.  167,  32  Pac.  814;  Chica- 
go, etc.,  Ry.  V.  Pontius,  157  U.  S.  209, 16  Sup, 
3t  585,  39  li.  Ed.  676.  These  cases  were 
leclded  under  the  Kansas  statute  which  Is 
substantially  the  same  as  the  Iowa  statute 
5f  1862  (lAws  1862,  c.  169),  before  it  was 
changed,  and  Is  broader  than  our  present 
statute.  The  Kansas  statute  is  set  out  in  the 
Pontius  Case,  supra.  In  Daley  v.  Railway, 
L47  Mass.  101,  16  N.  E.  690,  a  person  Injured 
vas  engaged  In  unloading  merchandise  from 
I  vessel  and  loading  it  on  cars  of  defendant 
^  recovery  was  permitted,  but  the  material 
jiqulry  was  whether  he  was  in  the  employ 
)f  the  defendant  The  court  held  that,  un- 
ler  the  wording  of  the  Massachusetts  stat- 
ite,  the  words  "operating  a  railroad"  de- 
.eribes  the  kind  of  a  corporation  Intended  to 
>e  subjected  to  the  liability  there  imposed, 
md  not  the  work. immediately  in  the  process 
»f  performance  by  It  In  the  following  cases 
I  recovery  was  had  where  the  person  injur- 
ed was  engaged  In  loading  or  unloadktg 
-ars:  Orendorf  v.  Terminal  Ass'n,  116  Mo. 
k.pp.  348,  92  S.  W.  148 ;  St  Louis,  eta,  Ry. 
-.  Thornton,  46  Tex.  Civ.  App.  649,  103  S.  W. 
37 ;  Leier  v.  Railway,  63  Minn.  203,  66  N. 
V.  269. 

But  in  each  of  these  the  cause  of  the  In- 
ury  was  the  movement  of  cars  or  machin- 
ery, such  as  being  struck  by  a  moving  train, 
>r  the  sudden  starting  or  stopping  of  the 
ar,  and  the  Uke.  Cases  to  the  contrary, 
F'bere  the  injuries  were  not  connected  with 
he  movement  or  operation  of  cars,  etc.,  and 
k-blch  were  held  to  not  come  within  the  stat- 


ute, are:  Lawrence  v.  Railway,  25  Tex.  dv. 
App.  293,  61  S.  W.  342,  where  It  was  held 
that  merely  unloading  ties  from  a  car  set 
out  on  a  side  track  is  not  "operating  a  car," 
under  the  Texas  law.  Nor  taking  steel  from  a 
hand  car.  Lakey  v.  Railway,  33  Tex.  Civ.  App. 
44,  75  S.  W.  566.  One  unloading  lumber  from 
a  car  standing  on  a  switch  is  not  "operating 
cars,  locomotives,  or  trains."  Walker  v.  RaU- 
way, 61  Tex.  Civ.  App.  391, 112  S.  W.  430.  One 
loading  ice  into  a  car,  and  Injured  by  a  piece  of 
ice  falUng  upon  him,  through  the  negligence 
of  a  feUow  employe,  is  not  operating  a  car. 
Beleal  v.  Railway,  16  N.  D.  318,  108  N.  W. 
33,  U  Ann.  Cas.  921.  Construing  the  Iowa 
statute,  where  the  injury  occurred  in'  Iowa, 
the  Supreme  Court  of  Missouri  held  that  the 
statute  did  not  apply  where  the  injuries  were 
received  while  loading  a  standing  car  with 
bridge  Iron.  Williams  v.' Railway,  106  Mo.  • 
App.  61,  79  S.  W.  1167.  Many  cases  are  cited 
in  note  to  IS  L.  R  A.  (N.  S.)  479,  where  such 
statutes  are  discussed  In  regard  to  repairing 
tracks,  work  in  depots,  roundhouses,  etc.  In 
some  of  the  later  Minnesota  cases  a  new 
feature  was  developed  called  the  "element  of 
haste,"  where  work  was  required  to  be  hasti- 
ly done  in  order  to  allow  trains  to  pass  in 
safety.  Under  such  circumstances  it  was 
held  to  be  a  question  of  fact  whether  the 
work  involved  an  element  of  hazard  peculiar 
to  railroad  business.  Hanson  v.  Railway, 
108  Minn.  94,  121  N.  W.  607,  22  L.  R.  A.  (N. 
8.)  968.  See,  also,  Meo  v.  Railway,  138  Wis. 
340,  120  N.  W.  344.  But  there  is  no  question 
of  that  kind  in  the  case  at  bar,  and,  as  there 
Is  no  dispute  in  the  evidence,  we  have  a  law 
question  only.  Dunn  ▼.  Railway,  130  Iowa, 
580,  585,  107  N,  W.  616,  6  L.  R.  A.  (N.  S.) 
452,  8  Ann.  Cas.  226.  In  Indianapolis  Trac- 
tion Company  v.  Kinney,  171  Ind.  612,  85  N. 
E.  964,  23  L.  R.  A.  (N.  S.)  711,  the  facts 
were  quite  similar  to  the  facts  In  the  pres- 
ent case,  except  that  in  that  case  the  corpor- 
ation was  a  street  car  company,  which,  un- 
der the  decisions  of  the  Indiana  courts.  Is 
included  in  such  statutes  as  we  are  now 
considering.  In  that  case,  one  engaged  as  a 
laborer  to  do  service  with  the  repair  and 
construction  gang  of  a  street  car  company 
was  not,  while  engaged  in  unloading  rails 
from  a  flat  car  standing  on  a  siding  of  the 
street  car  tracks,  exposed  to  any  of  the  pe- 
cuUar  hazards  of  using  or  operating  a  rail- 
road within  the  protection  of  the  statute. 
He  was  injured  by  the  slipping  of  a  skid 
used  to  unload  the  car,  and  the  court  held 
that  the  skid  might  have  sUpped  If  negligent- 
ly placed  from  a  standing  wagon  with  pre- 
cisely the  same  result  The  clause  last  quot- 
ed seems  to  be  one  of  the  tests.  In  Hanson 
V.  Railway,  108  Minn.  94,  121  N.  W.  607,  22 
L.  R.  A.  (N.  S.)  968,  we  find  this  language: 
"The  distinction  is  not  in  the  character  of 
the  work,  but  In  the  manner  in  which  it  U 
conducted.  Where  the  same  class  of  work 
may  be  naturally  carried  on  i^^^^A^Vr^ 
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roading  are  aDsent.  But,  U  tne  work  U  be- 
ing conducted  with  reference  to  the  move- 
ment of  engines  or  cars,  then  an  element  of 
danger  is  introduced,  not  common  to  other 
employments."  It  has  t  een  many  times  held 
that  the  purpose  of  this  statute  was  not  to 
favor  a  class,  but  as  a  protection  to  employes 
exposed  to  the  peculiar  hazards  connected  in 
some  manner  with  the  use  and  operation  of 
railroads.  A  railroad  upon  which  no  engines 
or  cars  are  run  would  not  be  in  use  or  opera- 
tion. The  words  "use"  and  "operation"  are 
broad,  and  may  be  used  in  many  senses.  In 
one  sense  everything  a  railroad  corporation 
does  Is  in  some  manner  connected  with  the 
use  and  operation  of  its  railroad,  but  all  em- 
ployes engaged  in  such  use  and  operation 
are  not  exposed  to  the  dangers  of  railroad- 
ing. 

In  this  case  if  plaintiff  Iiad  been  Injured 
by  a  collision,  or  by  a  Jerk  or  sudden  stop- 
ping of  the  train,  or  some  other  wrongful 
or  negligent  act  of  an  employe  In  the  move- 
ment of  the  train,  or  iu  any  manner  directly 
connected  therewith,  he  would  come  vrithln 
the  protection  of  the  statute.  He  had  noth- 
ing to  do  with  the  movement  of  the  train, 
nor  did  the  section  foreman.  It  is  true  the 
foreman  did  tell  the  train  crew  where  he 
needed  the  rails,  but  the  train  was  under  the 
control  of  the  train  crew.  Nor  was  plain- 
tiff injured  by  reason  of  any  railroad  hazard. 
The  accident  could  have  happened  in  the 
same  manner  had  he  been  in  the  employ  of 
a  farmer,  moving  rails  or  any  heavy  object 
from  a  platform  having  sideboards,  or  a 
wagon,  25  miles  from  a  railroad. 

Under  the  undisputed  evidence  as  now  pre- 
sented on  this  appeal,  we  are  of  the  opinion 
that  plaintiff's  case  does  not  come  within  the 
protection  of  the  statute.  Other  questions 
are  argued,  but  in  view  of  the  conclusion 
reached  It  is  unnecessary  to  discuss  them. 

[3]  Whether  the  act  of  Dodds  was  negli- 
gent was  for  the  Jury.  The  pleading  was 
broad  enough  to  include  such  act  while  the 
trial  seems  to  have  been  bad  on  that  theory, 
and  an  instruction,  asked  by  defendant,  bas- 
ed upon  such  theory,  was  given  by 'the  court 

The  Judgment  is  reversed  and  the  cause 
remanded. 

DEBMBR,  LADD,  WITHROW,  and  GAX- 
NOR,  JJ.,  concur.    EVANS,  J.,  takes  no  part 

WEAVER,  C.  J.  (dissenting).  For  reasons 
sufficiently  stated  by  me  in  Dunn  v.  Rail- 
road, 130  Iowa,  580,  107  N.  W.  616,  6  L.  R.  A, 
(N.  S.)  452,  8  Ann.  Cas.  226,  and  Slaats  v. 
Railroad,  149  Iowa,  375,  129  N.  W.  68,  Ann. 
Cas.  1912D,  642,  I  cannot  concur  in  the  fore- 
going opinion. 


1.  Municipal  Cobporations  (g  156*) — Osn- 
OKBs— Matos— RemovaLt— Geounds. 

The  mayor  of  a  city  cannot  be  removed 
from  office  under  Acta  33d  Gen.  Aaaem.,  c  IS, 
except  for  one  of  the  gronndi  specified  in 
SUCH  act,  otner  acta  of  misconduct,  if  any,  being 
unmateriaL 

[Ed.  Note. — For  other  casea,  see  Municipal 
Corporations,  Cent  Dig.   (  346;    Dec   Dig.  i 

2.  MUNICIPAI.    COBFOBATIORB    ({    156*)— OfTI- 

cebs—Matob— Removal  —  Gboukds  —  "Is- 

toxication"— "Dbdnk." 

"Intoxication"  as  used  in  Acts  33d  Gen. 
Aseem.,  c  78,  providing  for  the  removal  of  a 
mayor  for  intoxication,  means  not  necessarily 
that  he  is  so  drunk  as  to  be  unable  to  walk 
straight  or  show  outward  signs  to  a  casual  ob- 
server, but  la  satisfied  if  he  is  sufficiently  un- 
der the  influence  of  liquor  that  be  is  not  en- 
tirely himself;  the  words  "drunk"  and  "intox- 
icated" being  synonymous. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ^  346;  Dec  Dig.  { 
156.* 

For  other  definitions,  see  Words  and  Phrases. 
.  voL  4,  pp.  3734-3736;   vol.  3,  p.  220&] 

3.  MumciPAi.  CoBPOBATioNS  (t  169*)— Matok 
—REuovAir-GBonNDB—lNToxioATioii— Evi- 
dence. 

In  a  proceeding  to  remove  the  mayor  of  a 
city  for  intoxication,  as  authorized  by  Acts 
33d  Gen.  Assem.,  c  78,  evidence  held  to  require 
a  finding  that  he  was  intoxicated  on  the  occa- 
sion in  question  and  to  justify  his  removaL 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  H  350-356 ;  Dec  Dig. 
}  159.*] 

4.  MUNIdPAL    COBPOBATIONS    (J    156*)— OFfl- 

cbbs—Matob— Removal— Resignation. 
Where  the  mayor  of  a  city  became  intox- 
icated and  was  subject  to  removal  on  that 
ground  and,  on  proceedings  to  remove  having 
been  threatened,  he  resigned  and  was  immedi- 
ately appointed  by  the  council  to  fill  the  va- 
cancy, such  resignation  and  reappointment  wen* 
no  defense  to  subsequent  proceedings  for  re- 
moval. 

I  [Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  346;  Dec  Dig.  { 
156.*] 

'  Appeal  from  District  Court,  Shelby  Coun- 
ty;   H.  K.  Evans,  Judge. 

Action  to  remove  the  defendant  from  the 
office  of  mayor  of  the  dty  of  Harlan  resulted 
in  the  dismissal  of  the  petition.  The  state 
appeals.    Reversed. 

George  Cosson,  Atty.  Gen.,  and  John 
Fletcher,  Asst  Atty.  Gen.,  for  the  State. 
Tlnley,  Mitchell  &  Pryor,  of  Council  Bluffs, 
for  appellee. 

PER  CURIAM.  The  defendant  was  elect- 
ed and  duly  qualified  as  mayor  of  the  dty  of 
I  Harlan  in  AprU,  1912.  He  resigned  July  29. 
1 1913,  and  was  appointed  by  the  council  to 
I  fill  the  vacancy  Aiigust  5th  following,  and 
I  again  qualified.  Complaint  was  filed  with 
i  the  Governor  Sept  3d  thereafter.  In  pursu- 
1  ance  of  chapter  78  of  the  Acts  of  the  Thirty- 


*For  other  cases  sea  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Kej-lto.  Series  ft  Bsp'r  ladeiee 


for  removal  under  the  evidence  was  the 
charge  of  having  been  Intoxicated  In  the 
evening  of  July  28,  1913.  tH  That  he  may 
have  been  eccentric  in  manner,  exaggerated 
his  own  Importance,  especially  as  mayor,  and 
Indulged  In  coarse  language,  talked  loud  on 
the  streets,  or  carried  factional  controver- 
sies into  private  Interconrse  with  his  neigh- 
bors, however  offensive,  will  not  warrant  any 
interference  with  his  incumbency.  Tastes 
differ,  and  the  characteristics  which  are  ap- 
proved in  one  community  may  be  condemned 
in  another,  or  even  In  the  same  community 
at  different  times.  It  was  for  the  electors  of 
Harlan  to  say  whether  they  wanted  "Bill" 
Baughn  for  mayor,  and  it  a  majority  so  de- 
cided, it  Is  not  for  the  courts  to  determine 
whether  In  electing  him,  they  exercised  good 
judgment  Of  course,  there  are  some  things 
he  might  well  have  omitted;  for  instance, 
this  piece  of  alleged  wit.  Included  In  a  no- 
tice requiring  dogs  to  be  registered  and  wear 
collars:  "Also  yon  two-legged  dogs  that  are 
visiting  your  neighbors'  wives  when  their 
husbands  are  away,  look  out  or  the  marshal 
will  catch  you  with  your  shoes  off."  And  it 
might  have  been  as  well  bad  he  prosecuted 
such  actions,  as  be  might  have  deemed  for 
the  Interest  of  the  municipality,  without  try- 
ing them  out  on  the  street  comers.  But,  as 
said,  the  majority  wanted  such  a  person  for 
mayor,  and  though  he  was  rough  and  of 
violent  temper,  as  his  admitted  encounters 
indicated,  he  is  entitled  to  continue  in  the 
office  unless  there  exists  some  statutory 
ground  for  his  removal.  On  the  other  hand, 
good  character,  whlcb  many  of  Ills  neighbors 
say  he  possesses,  affords  no  defense  if  guilty 
of  any  of  the  misconduct  denounced  by  statr 
nte.  The  evidence  was  insufficient  to  war- 
rant a  finding  that  he  was  intoxicated  at 
Council  Bluffs.  The  most  that  can  be  said 
is  that  he  liked  the  brand  of  whisky  there, 
and  partook  of  it  when  visiting  that  city, 
which  was  frequent,  but  the  evidence  bear- 
ing thereon^  did  not  warrant  a  finding  that 
he  ever  became  intoxicated  while  there. 
Whether  he  was  In  that  condition  in  the 
evening  of  July  28,  1913,  the  evidence  Is  in 
conflict. 

[2]  The  statute  specifies  "intoxication"  as 
one  of  the  .causes  for  removal  (chapter  78, 
Acts  33d  G.  A.),  and  that  word  Is  thus  de- 
fined In  State  v.  Pierce,  65  Iowa,  85,  21  N. 
W.  195,  "a  person  is  drunk  in  a  legal  sense 
when  he  Is  so  far  under  the  influence  of  in- 
toxicating Uquors  that  his  passions  are  vis- 
ibly excited  or  his  judgment  impaired,"  and 
It  was  said  In  State  v.  Huxford,  47  Iowa,  16: 
"When  any  person,  from  the  use  of  intoxicat- 
ing liquors,  has  affected  his  reason  or  his 
faculties,  or  has  rendered  him  Incoherent  of 
speech,  or  has  caused  him  to  lose  control  In 
any  manner,  or  to  any  extent,  of  the  action 


in  a  ludd  Instruction  quoted  In  Elkin  v. 
Buscbner  (Pa.)  16  Atl.  102:  "Now  what  do 
we  mean  by  a  man  being  drunk  or  intoxi- 
cated? We  often  have  very  contradictory 
testimony,  on  that  subject  One  man  will 
say  a  person  was  drunk  at  the  time  of  a  cer- 
tain occurrence.  Another  will  say  that  be 
'was  not  drunk ;  that  he  was  sober.  A  great 
deal  of  such  testimony  can  be  explained  by 
the  different  ideas  those  persons  have  as  to 
what  is  meant  by  drunkenness  or  intoxication. 
There  are  degrees  of  intoxication  or  drunk- 
enness, as  every  one  knows.  A  man  Is  said 
to  be  dead  drunk  when  be  Is  perfectly  un- 
consdons — powerless.  He  is  said  to  be  stu- 
pidly drunk  when  a  kind  of  a  stupor  comes 
over  him.  He  is  said  to  be  staggering  drunk 
when  he  staggers  in  walking.  He  Is  said  to 
be  foolishly  drunk  when  he  acts  the  fool. 
All  these  are  cases  of  drunkenness — of  dif- 
ferent degrees  of  drunkenness.  So  it  Is  a 
very  common  thing  to  say  a  man  Is  badly  In- 
toxicated, and  again  that  be  is  slightly  in- 
toxicated. There  are  degrees  of  drunkenness, 
and  therefore  many  persons  may  say  that  a 
man  was  not  Intoxicated  because  he  could 
walk  straight;  be  could  get  In  and  out  of  a 
wagon.  What  Is  meant  gentlemen  of  the 
jury,  by  the  words  In  the  statute  which 
makes  It  a  penal  offense,  and  also  the  party 
liable  tn  a  dvU  action  for  damages,  for  giv- 
ing liquor  to  a  man  that  Is  'drunk  or  intoxi- 
cated' (because  both  words  are  used  In  the 
statute),  and  also,  'selling  to  a  man  of  known 
intemperate  habits'?  Whenever  a  man  is  un- 
der the  Influence  of  liquor  so  as  not  to  be 
entirely  himself,  be  is  intoxicated ;  although 
be  can  walk  straight  although  he  may  at- 
tend to  his  business,  and  may  not  give  any 
outward  and  visible  signs  to  the  casual  ob- 
server that  he  is  drunk,  yet  If  he  Is  under 
the  Influence  of  liquor  so  as  not  to  be  him- 
self, 80  as  to  be  excited  from  it  and  not  to 
possess  that  clearness  of  intellect  and  that 
control  of  himself  that  he  otherwise  would 
have,  he  is  Intoxicated."  See,  also,  Lafler  v. 
Fisher,  121  Mich.  60,  79  N.  W.  934 ;  Sapp  v. 
State,  116  Ga.  182,  4Z  S.  B.  410;  Wadsworth 
V.  Dunnam,  98  Ala.  610,  13  South.  597. 
Though  some  of  the  witnesses  sought  to  dis- 
tinguish between  the  words  "drunk"  and  "in- 
toxicated," they  are  synonymous.  Smith  t. 
Blgelow,  19  Iowa,  459;  State  v.  KeUey,  47 
Vt  294;  Standard  Life  &  Accident  Ass'n  v. 
Jones,  94  Ala.  434,  10  South.  530. 

[3]  Some  of  the  witnesses  whUe  Insisting 
defendant  was  not  drunk  thought  him  under 
the  influence  of  Intoxicating  liquors.  This 
explains  all  statements  out  of  court  incon- 
sistent with  the  testimony  given,  and  may  ac- 
count somewhat  for  the  difference  of  opin- 
ion as  to  defendant's  condition  at  the  time 
in  question.  Though  be  testified  positively 
that  he  was  not  Intoxicated,  be  admit*-'^ "  ' 
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ing  drank  a  glass  of  whisky  at  bis  brotber's 
house  before  starting  downtown  at  about  9 
o'clock  in  the  evening,  and  related  that  on 
the  way  an  Individual,  whose  name  be  did 
not  know,  invited  him  to  drink,  and  that  the 
two  stepped  Into  an  alley  for  that  purpose, 
and  that,  owing  to  the  bad  quality  of  the 
article,  he  spit  It  out  In  approaching  the 
Harlan  Hotel  he  walked  up  to  C.  R.  Low 
and  another  traveling  man,  according  to 
Low's  testimony,  and  confided  to  them  that 
he  had  gotten  his  drink  In  the  cellar  of  a 
certain  man's  house,  and,  noticing  Shelby 
Culllson,  turned  to  him  and  said,  "Shel,  take 
nfe  up  to  {he  McNal  Rols  and  get  me  a 
drink."  Low  testified  that  his  tongue  was 
thick ;  that  in  talking  with  Culllson  he  was 
unable  to  speak  the  word  "automobile ;"  that 
he  repeatedly  made  use  of  expressions  such 
as  "damn  It,"  "God  damn,"  "sons  of  bitches," 
and  the  like,  and,  in  his  opinion,  was  into^- 
cated.  A  crowd,  variously  estimated  at  from 
50  to  200  people,  gathered  about  them,  and 
that  language  such  as  testified  to  by  Low 
was  used  by  defendant,  speaking  so  loud  that 
It  might  be  beard  across  the  street,  as  stated 
by  some,  and  200  feet  as  estimated  by  others, 
was  confirmed  by  Burllngame,  Dorrance, 
Hughes,  Gulllson,  Booth,  Smith,  and  Luecke. 
Moreover,  all  these  witnesses  were  of  the 
opinion  that  he  was  intoxicated.  Burllng- 
ame noticed  his  repeated  efforts  to  pronounce 
"automobile ;"  that  his  tongue  was  thick,  and 
heard  him  denounce  several  persons  as  "sons 
of  bitches,"  prefixing  "thieving"  in  one  in- 
stance. After  talking  to  Culllson  a  while 
he  turned  on  Booth,  and,  after  denouncing 
matters  relating  to  an  addition  and  of  au- 
tomobile speeding,  wanted  to  know  who  was 
running  this  town,  the  mayor,  or  the  presi- 
dent (Booth)  of  the  Automobile  Association. 
There  was  also  evidence  that  he  did  not 
stand  steadily  but  weaved  back  and  forth 
and  used  his  cane  on  Oullison's  breast  to 
emphasize  his  words.  His  talk  seems  to 
have  covered  a  wide  range,  seeking,  more 
whisky,  denouncing  the  city  clerk  for  his 
actions  with  reference  to  looking  up  the 
amount  paid  two  attorneys  for  services  ren- 
dered, the  attorneys  for  taking  the  money, 
others  in  relation  to  a  contract  for  improve- 
ments of  an  addition  to  the  dty,  violation  of 
an  ordinance  fixing  the  speed  limit  for  auto- 
mobiles and  the  like,  and,  according  to  the 
above  witnesses,  the  epithet  mentioned  was 
applied  to  about  every  one  interested  on  the 
other  side.  Walters  came  along  with  his 
wife,  and,  noticing  defendant  in  the  crowd, 
excused  himself  long  enough  to  rush  in  and 
try  to  persuade  him  to  come  away,  and, 
though  his  good  offices  were  declined,  he  no- 
ticed no  indication  of  intoxication.  As  he 
was  there  but  a  moment,  his  opinion  is  of 
little  value.  Next  came  the  dty  marshal 
who  proceeded  to  disperse  the  crowd,  and 
when  he  told  defendant  what  he  intended  to 
do,  the  latter  directed  him  to  do  his  duty. 
This  witness  testified  that  he  did  not  hear 


any  profanity;  that  he  stepped  between  de- 
fendant and  Booth,  and  told  the  former  "to 
cut  out  argument  on  the  street"  Abont  this 
time.  Booth  and  Hughes  escorted  defendant 
into  the  hoteL  Whether  he  stumbled  on  the 
way  is  in  dispute,  and  Is  not  very  material, 
for  it  might  have  happened  were  he  sober. 
When  he  came  out,  the  marshal  followed 
him,  as  he  says,  to  inquire  abont  an  attack 
of  lumbago  from  which  defendant  claimed  to 
have  been  suffering.  This  witness  says  that 
Culllson  and  Booth  were  as  much  at  fault 
as  defendant,  while  other  witnesses  agree 
that  they  were  talking  low  and  apparently 
with  the  purpose  of  quieting  him.  The  mar- 
shal was  of  the  opinion  that  defendant,  who 
had  appointed  him,  and  on  whom  liis  tenure 
of  office  depended,  was  not  intoxicated,  and 
that  whUe  he  heard  sometliing  like  "damn" 
or  "God  damn,"  he  did  not  hear  the  more 
opprobrious  epithet  mentioned.  O'Comiell 
testified  that  he  met  defendant  and  shook 
hands  with  him  as  he  came  from  the  crowd 
in  front  of  the  hotel,  and  that  in  his  opin- 
ion he  was  not  Intoxicated.  Denison  came 
op  while  defendant  was  talking  with  Booth, 
and  heard  them  speaking  about  who  was 
running  the  town,  and  thought  him  not  intox- 
icated. Wilson,  in  going  by,  saw  him  talking 
with  Culllson,  and  thought  he  talked  loudly 
and  was  excited;  was  of  the  belief  that  be 
was  not  intoxicated.  Butts  heard  the  talk 
from  about  20  feet  away  a  little  wliile. 
but  did  not  notice  who  he  was  talking  witb, 
and  though  his  talk  was  loud  he  "wouldn't 
have  taken  him  to  be  intoxicated."  R.  E 
Liow  met  him  on  the  way  downtown,  and 
did  not  notice  anything  in  his  conduct  indi- 
cating intoxication.  It  is  also  to  be  said 
that  while  eight  witnesses  for  the  state  were 
in  a  situation  to  hear  what  was  said  and  to 
observe  defendant  closely,  only  one  or  two 
of  the  five  or  six  witnesses  of  defendant  had 
this  advantage.  The  circumstance  that  de- 
fendant refused  to  withdraw  when  requested 
by  Walters  and  allow  the  crowd  his  loud 
talk  had  gathered  to  disperse  was  an  indi- 
cation that  something  was  interfering  with 
sound  judgment  Denison  was  there  but  a 
few  minutes  during  the  conversation  with 
Booth,  and  Wilson  merely  stopped  for  a 
moment  Butts  seems  to  have  been  too  far 
away  for  his  opinion  to  be  of  value,  and 
O'Connell  merely  shook  hands  with  him  and 
passed  the  time  of  day.  The  marshal  was 
busy  dispersing  the  crowd,  and  at  the  first 
opportunity  accompanied  defendant  away, 
and  the  crowd  scattered.  The  record  leaves 
no  doubt  but  that  defendant,  whether  drunk 
or  sober,  demeaned  himself  as  a  person  un- 
der the  Influence  of  liquor,  for  in  the  first 
place  he  was  looking  for  more  whisky,  wheth- 
er really  or  merely  ostensibly  in  order  to 
learn  where  it  was  kept,  as  he  testified;  and 
secondly,  he  used  profane  language  and  in- 
dulged in  opprobrious  epithets,  and  talked  so 
loudly  that  he  could  be  heard  far  away.  The 
decided  weight  of  the  evidence  is  to  this  ef- 


himself  little  else  than  a  public  nuisance. 

[4]  Moreover,    on   the   following  morning, 
when  conversing  with  another,  an  attorney 
came  along  and  Inqoired,  "Bill,  I  heard  you 
were  drunk  last  night?"    The  defendant  re- 
sponded:    "So    I    heard."     The    attorney 
threatened:     "I  will  give  you  48  hours  to 
resign,  or  I  will  go  after  you."     Defendant 
resigned  within  two  or  three  hours.     Evi- 
dently defendant's  answer  was  construed  as 
an  admission,  and  though  not  such,  it  is  to 
be  taken  against  liim,  for  had  the  report  been 
untrue,    he   would    likely    liave    denied   it 
Moreover,  hds  resignation  under  the  circum- 
stances was  in  the  nature  of  a  confession. 
Possibly  he  thought  to  avoid  trouble  by  "step- 
ping down  and  out,"  and  as  the  council  re- 
instated hfan  with  practically  no  investiga- 
tion as  to  whether  be  was  drunk,  there  is 
room  for  the  suspicion  tlut  this  course  may 
have  been  pursued  with  a  view  of  avoiding 
proceedings  for  removal.    This  could  have  no 
BDcli  effect,  however.     State  v.   Welsh,  109 
Iowa,  19,  79  N.  W.  369.    We  have  read  and 
re-read  the  record  in  this  case,   and  are 
unable  to  reach  any  other  conclusion  than 
that  defendant  was  intoxicated.    Undoubted- 
ly resistance  to  the  enforcement  of  the  or- 
dinance against  automobile  speeding  by  ap- 
pealing from  Ills  judgments  of  conviction  had 
irritated  liim.     Ill  feeling  may  have  been 
aggravated  by  the  suit  for  $15,  paid  under 
protest,  for  a  license  to  conduct  a  Chautau- 
qua then  in  session,  and  he  may  have  felt 
the  sting  of  resentment  of  the  many  citizens 
he  denounced  as  grafters  or  members  of  a 
Mabry  gang  (see  State  v.  Dobbins,  152  Iowa, 
632,  132  N.  W.  805,  42  L.  R.  A.  [N.  S.]  735), 
but  these  do  not  explain  his  performance  on 
tlie  night  in  question,  nor  does  his  ordinary 
demeanor  as  a  reputable  man.    He  did  drink 
whisky;    he  did  try  to  get  more,  precisely 
as  a  drunken  man  would;   he  employed  the 
language  of  intoxication,  and  those  having 
the  best  opportunity  to  know  pronounced  Iilm 
Intoxicated.    The  trial  court  erred  in  dis- 
missing the  petition.    The  defendant  should 
liave  been  removed,  and  Judgment  of  remov- 
il  may  t>e  entered  in  this  court,  or  the  cause 
remanded  for  that  purpose. 
Reversed.    All  Justices  concur. 


SCOTT  V.  SOOTT. 

(Supreme  Court  of  Iowa.    Nov.  22,  1918.) 
^  EsTOPi>KL  (t  8*)— Judicial  Pbooekoinob. 

Where  the  petition  alleged  in  an  action  on 
L  note  that  the  12  per  cent,  rate  of  interest 
irayed  for  was  legal  in  North  Dakota,  where 
he  note  was  executed,  plaintiff  is  estopped  from 
laiming  that  the  note  was  an  Iowa  contract 

[Ed.   Note. — For  other    cases,   see  Estoppel, 
)ent.  Dig.  {t  2-6.  7;  Dec.  Dig.  i  3.*] 


promissory  notes,  is  the  same  as  tliat  in  Iowa. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  J  101;  Dec.  Dig.  {  80.  •] 

Appeal  from  District  Court  Winneshiek 
County ;  A.  N.  Hobson,  Judge. 

Action  upon  a  promissory  note.  The  de- 
fendant pleaded  the  statute  of  limitations 
as  a  defense.  There  was  a  trial  to  the  court 
without  a  jury.  There  was  a  judgment  for 
the  defendant,  and  the  plaintiff  appeals.  Af- 
firmed. 

E.  W.  Cutting,  of  Decorah,  for  appellant 
M.   A.   Harmon,  of  Deoorah,   for  appellee. 

EVANS,  3.  The  note  sued  on  was  as  fol- 
lows: "Cando,  Dakota,  November  10,  1889. 
One  year  (without  grace)  after  date  I  promise 
to  pay  to  the  order  of  Samson  Scott  $200 
(two  hundred  dollars)  at  the  Towner  County 
Bank,  Cando,  Dakota,  value  received.  This 
note  bears  interest  at  the  rate  of  twelve  per 
cent  from  date.  P.  O.  Cando,  N.  Dak.  War- 
ren W.  Scott"  Payments  were  indorsed  up- 
on the  note  to  the  amount  of  $180.  The  peti- 
tion prayed  for  a  balance  due  of  $356. 

The  defendant  pleaded  that  the  note  was 
executed  in  North  Dakota  and  that  he  was 
a  resident  of  such  state  at  the  time  of  its 
execution.  He  pleaded  also  that  under  the 
statute  of  limitations  of  North  Dakota  such 
note  was  barred  within  six  years  after  it 
became  due  and  that  he  continued  to  reside 
in  North  Dakota  for  more  than  six  years 
after  such  date.  He  also  pleaded  that  he 
thereafter  in  1898  became  a  resident  of  the 
state  of  California  and  continued  as  such 
resident  ever  since;  that  by  the  statute  of 
limitations  of  such  state  action  on  such  note 
would  be  barred  within  four  years.  He 
pleaded  further  that  because  action  on  such 
note  was  barred  in  North  Dakota  and  in 
California,  it  was  also  barred  in  Iowa  by 
the  provisions  of  section  3452,  which  is  as 
follows:  "When  a  cause  of  action  has  been 
fully  barred  by  the  laws  of  any  country 
where  the  defendant  has  previously  resided, 
such  bar  shall  be  the  same  defense  here  as 
though  it  had  arisen  under  the  provisions  of 
this  chapter;  but  his  action  shall  not  apply 
to  causes  of  action  arising  within  the  state." 
To  meet  the  plea  of  the  statute  of  limita- 
tions the  plaintiff  took  the  position  that  the 
note  sued  on  was  an  Iowa  contract  and  not 
a  North  Dakota  contract  and  that  the  cause 
of  action  thereon  arose  within  this  state. 

It  is  undisputed  that  the  note  in  question 
was  actually  signed  in  North  Dakota  by  the 
defendant  and  that  he  was  a  resident  of 
North  Dakota  at  that  time.  The  parties  are 
brothers.  The  plaintiff  testified  as  a  witness 
that  the  defendant  sent  him  the  note  by  mail 
to  Iowa  with  a  request  for  a  loan  for  such 
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amount  The  plaintiff  then  resided  in  Iowa. 
He  also  testified  In  sqbstance  that  In  com- 
pliance with  such  request  he  sent  a  draft  for 
such  amount  The  testimony  of  the  parties 
is  In  conflict  as  to  the  circumstances  attend- 
ing the  loan.  There  appears  to  have  been 
an  attempt  on  the  part  of  the  plaintiff  to 
bring  the  facts  within  the  case  of  Moran  t. 
Moran,  l44  Iowa,  461,  123  N.  W.  202;  30  L. 
R.  A.  (N.  S.)  898.  In  so  far  as  there  was 
conflict  in  the  testimony  at  this  point,  the 
trial  court  found  with  the  defendant  and 
found  that  the  note  was  a  North  Dakota 
contract  Indeed,  the  plaintiff  himself  tes- 
tifled  that  he  sent  the  draft  not  to  the  de- 
fendant but  to  another  brother  who  deliver- 
ed it  to  the  defendant  in  North  Dakota  after 
procuring  possession  of  a  mortgage  which 
was  given  to  secure  the  same. 

[1]  Because  of  another  feature  of  the  case 
we  do  not  deem  it  necessary  to  deal  with 
the  circumstances  under  which  the  note  was 
made  as  bearing  upon  the  question  whether 
it  was  a  North  Dakota  contract  If  the  de- 
fendant's evidence  be  accepted,  it  was  clear- 
ly such.  It  will  be  noted  that  the  note  bears 
12  per  cent  Interest  The  plaintiff  sued  upon 
it  and  prayed  tor  Judgment  with  Interest  at 
the  rate  of  12  per  cent  In  justification  of 
such  demand  he  pleaded  that  the  specified 
rate  of  Interest  was  lawful  in  North  Dakota 
where  the  note  was  executed.  That  Is  to 
say,  be  sued  upon  It  expressly  as  a  North  Da- 
kota contract  He  never  withdrew  these  al- 
legations nor  amended  bis  petition  at  this 
point  nor  reduced  bis  prayer  for  Judgment. 
Manifestly,  therefore^  the  plaintiff  is  in  no 
position  to  contend  in  argument  that  the 
note  was  an  Iowa  contract 

2.  If  the  note  was  not  an  Iowa  contract 
then  concededly  an  action  thereon  would  be 
barred  ln°  this  state  by  the  provisions  of  sec- 
tion 3452  of  the  Code,  whenever  barred  under 
the  laws  either  of  North  Dakota  or  of  Cali- 
fornia. It  la  contended  by  appellant  that  it 
was  not  barred  under  the  laws  of  North  Da- 
kota because  the  statnte  was  tolled  by  par- 
tial payments;  the  last  one  being  in  1893. 
We  need  not  pass  upon  this  question  because 
action  on  the  note  was  undoubtedly  barred 
by  the  laws  of  California,  where  the  plain- 
tiff lived  from  1898  to  the  time  of  bringing 
this  action,  which  was  March  13,  1911.  The 
defendant  pleaded  the  statute  of  California 
under  which  the  action  would  bar  there  in 
four  yeara  The  plaintiff  calls  our  attention 
to  the  insufficiency  of  defendant's  proof  at 
this  point  The  defendant  introduced  in 
evidence  only  the  particular  paragraph  upon 
which  he  relied.  For  want  of  appropriate 
context  It  does  not  appear  from  such  para- 
graph that  It  la  a  part  of  the  statute  of  lim- 
itations. The  meagemess  of  the  offer  is  sub- 
ject to  criticism.  The  defendant  however, 
purported  to  offer  the  same  as  a  part  of  the 
California  statute  on  that  subject  which  he 


had  folly  and  spedflcally  pleaded.  Ko  ob- 
jection was  made  to  the  offer,  nor  does  it  ap- 
pear that  any  question  was  made  tn  the 
court  below  aa  to  Ita  sufficiency. 

[2]  If  we  should  now  Ignore  sacb  para- 
graph of  the  statute  so  introdnced.  It  would 
only  leave  the  record  silent  as  to  tbe  period 
of  limitation  In  California.  In  that  state  of 
the  record,  we  must  presume  the  law  of  Cali- 
fornia to  be  the  same  as  that  of  Iowa.  So 
presuming,  action  would  be  barred  In  Cali- 
fornia within  ten  years.  From  eitber  point 
of  view,  therefore,  the  action  waa  barred  in 
California. 

The  Judgment  of  the  district  oonrt  ta 
therefore  affirmed. 

WEAVER,  C  J.,  and  LAOD  and  PRES- 
TON, JJ,  concur. 


BUMP  T.  AITGUSTINE   ffDAHO  liAND  A 

ORCHARD  CO.,  Garnishee). 

(Supreme  Court  of  Iowa.    Nov.  22,   1913.) 

1.  Corporations     ({     600*) — GAsmsiucEKT— 
Answer. 

Where  a  corporation  is  garnished,  it  most 
respond  by  some  one  having  sufficient  knowledsc 
to  state  whether  it  is  indebted  to  the  defend-int 
and  may  file  written  answers  sworn  to  by  sadi 

Serson ;  and  benoe  ao  answer  by  the  president, 
isclosing  that  he  had  no  knowledge  as  to  th« 
condition  of  the  corporation's  account  with  tbe 
defendant  or  whether  it  was  indebted  to  him  or 
not  was  not  a  proper  answer,  sufficient  to  re- 
lieve the  corporation  as  garnishee. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §g  2006-2014;  Dec.  Dig.  {  509.»] 

2.  Corporations  (8  609*)— Garnishment— Ap- 

PEARANOB— FAILUBK    TO    ANSWER— DEFACM 

—Notice. 

Where  a  corporation  had  appeared  in  an- 
swer to  a  garnishment  summons,  it  was  not  en- 
titled to  an  additional  notice  to  show  cause  wh; 
judgment  should  not  be  entered  against  it  bj 
default  in  failing  to  file  a  sufficient  answer,  un- 
der Code,  I  3942. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i§  2006-2014;  Dec.  Dig.  {  509.*] 

S.  CoRPOBATioHa  (§  609*)— Garnishment— Ax- 

awER. 

Where  the  answer  of  a  corporation  throuih 
its  president  to  a  writ  of  garnishment  was  wh-N 
ly  insufficient,  and  did  not  show  whether  the  cot- 
poration  was  in  fact  indebted  to  the  principsi 
defendant  or  not  it  might  hare  been  stricken 
from  the  record,  but,  so  long  as  it  remained,  w«j 
nevertheless  sufficient  to  prevent  judzmeat 
against  the  corporation  as  for  a  failure  to  an- 
swer. 

[Ed.  Note.— For  other  cases,  see  Corporatioaii 
Cent  Dig.  §S  2006-2014 ;   Dec.  Dig.  {  509.*] 

Appeal  from  District  Court  Polk  County; 
Lawrence  De  Graff,  Judge. 

Action  to  recover  for  services  rendered  the 
defendant  and  the  Idaho  Ijand  &  Orchard 
Company  was  garnished,  and  appeals  from 
a  judgment  rendered  against  It    Reversed. 

John  O.  Malcolm,  of  Oskalooaa,  and  Thom- 
as A.  Cheshire,  of  Des  Moines,  for  appellant 
Parsons  &  Mills  and  H.  L.  Bump,  all  of  £iet 
Moines,  for  appellee. 
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LADD,  J.  The  petition,  claiming  $302.79 
as  a  balance  for  aerTlces  as  an  attorney  ren- 
dered for  defendant,  was  filed  February  28, 
1012,  and  on  the  next  day  a  writ  of  attach- 
ment Issued  to  the  sheriff  of  Mahaska  coun- 
ty, and  A.  J.  Augustine  was  required  to  an- 
swer as  garnishee.  On  the  same  day  a  writ 
of  attachment  issued  to  the  sheriff  of  Polk 
county,  who  caused  notice  of  garnishment 
to  be  served  on  the  Idaho  Land  &  Orchard 
Company,  by  Informing  H.  R.  Ennis,  presi- 
dent thereof,  that  said  company  was  attached 
as  garnishee,  and  leaving  with  him  a  copy 
of  the  notice.  On  April  17th  following,  the 
sheriff  took  the  answer  of  said  company 
through  Its  president,  to  the  effect  tliat  it 
was  In  no  manner  Indebted,  nor  had  or  knew 
of  property  belonging  to  the  defendant,  and 
on  the  6th  day  of  May  notice  was  served  on 
the  company  through  its  president,  requiring 
it  to  appear  and  answer  such  interrogatories 
as  might  be  propounded  to  it  Having  failed 
to  appear,  the  court  on  motion  of  plaintiff, 
ordered  that  the  Idaho  Land  &  Orchard 
Company  should  appear  by  ita  president,  H. 
R.  Ennis,  before  J.  E.  Holmes,  at  his  office 
in  the  Good  Block,  on  the  18th  day  of  May, 
A.  D.  1912,  at  10  o'clock  a.  m.,  to  submit  to 
such  examination  as  may  be  right  and  prop- 
er, as  provided  by  law,  and  that  the  said 
H.  R.  Bnnls  Is  further  ordered  to  bring  with 
him  the  stock  book  of  the  said  corporation, 
together  witli  its  book  of  account  with  the 
defendant  J.  H.  Augustine,  to  then  and 
there  fully  answer  as  to  its  indebtedness  to 
the  said  defendant  Ennis  appeared  on  the 
day  named  and  gave  answers  to  snch  ques- 
tions as  were  asked  him,  but  did  not  bring 
the  stock  book,  as  it  was  at  the  main  office 
of  the  company  at  Oskaloosa.  His  examina- 
tion disclosed  that  J.  H.  Augustine  was  em- 
ployed by  the  company  in  Idaho  at  a  salary 
of  $200  per  mouth;  tliat  he  did  not  know 
whether  the  company  was  indebted  to  him  or 
not;  that  he  did  not  know  how  liis  salary 
was  paid ;  that  the  secretary  of  the  company 
had  Informed  him  nothing  was  owing  said 
Augustine;  and  that  said  secretary  as  cus- 
todian of  the  books  "would  be  very  glad  to 
come  up  here,  providing  his  expenses  of  com- 
ing up  here  are  paid."  Another  writ  issued, 
and  he  answered  before  the  same  commis- 
sioner June  10,  1912,  in  substance,  as  before. 
Notice  of  the  attachment  had  been  served  on 
defendant,  and  on  motion  of  plaintiff  filed 
June  12,  1912,  Judgment  by  default  for  want 
of  answer  by  the  garnishee,  was  entered  Sep- 
tember 10th  against  the  garnishee  for  the 
amount  claimed  in  the  petition.  A  transcript 
of  the  testimony  of  Ennis  was  attached  to 
this  motion.  On  the  following  day  the  gar- 
nishee moved  that  the  Judgment  t>e  set  aside. 
It  will  be  noted  that  the  company,  not  its 
president  was  garnished,  and,  of-  course, 
for  an  officer  to  assert  want  of  knowledge 
was   no  answer  for  the  company,   nor   did 


the  officer's  answer  constitnte  any  excuse  for 
the  company's  failure  to  disclose  truthfully 
whether  it  was  indebted  to  defendant 

[1]  Necessarily,  a  company  must  respond 
by  some  one  having  sufficient  knowledge  to 
state  whether  it  is  Indebted  to  the  defendant, 
and  may  file  written  answers  sworn  to  by 
such  person.  Bailey  v.  Union  Pacific  By. 
Co.,  62  Iowa,  354,  17  N.  W.  567.  See  Shinn 
on  Attachments  &  Garnishment,  619. 

[2]  Moreover,  it  will  'be  noticed  that  the 
company  had  appeared  by  answering  in  a 
fashion,  so  that  no  additional  notice  to  it 
before  entering  default  was  essential  under 
section  3912  of  the  Code.  McDonald  v.  Fin- 
ney, 87  Iowa,  629,  64  N.  W.  476 ;  Scamahorn 
T.  Scott,  42  Iowa,  529. 

[3]  It  is  only  when  he  falls  to  appear  that 
he  is  entltied  to  an  opportunity  to  show  cause 
against  the  entry  of  judgment  against  him 
before  this  is  done.  Bat  the  trouble  with 
this  case  Is  that  there  was  an  answer.  True 
it  was  insufficient,  and  might  well  have  been 
stricken  from  the  record.  It  disclosed  nei- 
ther liability  nor  the  contrary;  and,  in  the 
absence  of  some  showing  of  an  indebtedness, 
it  is  not  to  be  presumed  with  an  answer  on 
file  that  the  garnishee  is  obligated  to  the  de- 
fendant Presumably  the  garnishee  is  indif- 
ferent between  the  parties,  and,  unless  in 
default,  he  may  not  be  assumed  to  owe  the 
defendant  See  Morse  v.  Marshall,  22  Iowa, 
290;  Letts,  Fletcher  &  Co.  v.  McMaster,  83 
Iowa,  440,  49  N.  W.  1026;  Walters  v.  Wash- 
ington Ina  Co.,  1  Iowa,  404,  63  Am.  Dec.  451 ; 
Bolton  T.  Bailey,  122  Iowa,  729,  98  N.  W. 
560 ;  Church  v.  Simpson,  25  Iowa,  408 ;  Hib- 
bard  v.  Everett  65  Iowa,  372,  21  N.  W.  683. 
Undoubtedly  the  court,  on  motion,  might 
properly  have  stricken  the  answers  from  the 
files  and  exacted  an  adequate  answer  by  an 
officer  having  personal  knowledge,  and,  on 
failure  to  make  snch  answer,  enter  default 
But  it  was  error,  in  disregard  of  the  answers, 
such  as  they  were,  to  enter  default  as  though 
none  had  been  made. 

Reversed. 

WEAVER,  a  J.,  and  EVANS  and  PRES- 
TON, JJ.,  concur. 


STATE  V.  DBVINNBT. 
(Supreme  Court  of  Iowa.     Nov.  22,  1913.) 

Criminal  Law  d  1131*)— Appeal— Necebsi- 

TT  OF  Notice. 

An  appeal  submitted  on  a  short  transcript 
not  disclosing  notice  of  appeal,  will  be  stricken 
from  the  files. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2971-2979,  2985;  Dec  Dig. 
1 1131.«] 

Appeal  from  District  Court  Polk  County. 
"Not  to  be  offldaily  reported." 

PER  CURIAM.  The  accused  was  convict- 
ed of  the  crime  of  assault  with   Intent  to 


•For  other  eaM*  see  mud*  topie  and  section  NUMBER  In  Dec.  Olg.  *  Am.  Dlf.  Key-No.  Sertw  *  Rep'r  Indexee 
143  N.W.— 70 


In  le  REHABD'S  ESTATSL 
(Supreme  Court  of  Iowa.    'Not.  22,  1913.) 

1.  Wills  (|  329*) — Pbobatb  — Actionb— IN- 
8TBUCT10N9— Negative  Evidence. 

The  opinion  of  a  witness,  based  upon  actual 
observatioDj  sustaining  testator's  mental  com- 
petent:; is  just  as  much  affirmative  evidence  aa 
that  of  witnesses  testifying  that  he  is  mentally 
incompetent,  so  that  the  fact  that  proponent's 
witnesses  testified  that  they  had  observed  noth- 
iuK  in  testator's  conduct  indicating  mental  weak- 
ness, while  contestant's  witnesses  testified  that 
he  was  mentally  unsound,  did  not  authorize  an 
instruction  that  negative  evidence  is  of  •  lower 
character  than  affirmative  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  II  774,  776-778,  786,  787;  Dec  Dig.  | 
329.*] 

2.  Wills  (8  116*)  —  Witnesses— Dibqualui- 
catio  n— i nteke8t. 

A  witness  to  a  will  must  have  a  definite 
interest  of  a  legal  nature  to  disqualify  him,  and 
the  fact  that  the  will  provided  that  one  who 
witnessed  it  should  be  employed  by  the  execu- 
tor as  bis  attorney  would  not  disqualify  such 
person  as  a  witness,  his  interest  being  remote 
and  uncertain,  ^though  such  fact  could  be  shown 
as  bearing  upon  the  weight  of  his  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {|  284-298;    Dec.  Dig.  |  116.*] 

3.  Trial  (|  199»)  —  Instboctions  — Opinion 
Evidence  — Detebmination  of  Matebial- 

ITT. 

An  instruction  that,  to  be  of  value,  all  of 
the  material  facts  embraced  in  a  hypothetical 
question  must  have  been  established  by  the  evi- 
dence, and,  if  such  question  contains  a  material 
statement  not  proved,  or  omits  material  facts 
established,  then  such  evidence  would  be  of  no 
value  in  reaching  the  verdict,  was  erroneous 
for  permiftinK  the  jury  to  determine  whether 
the  fects  included  in  the  question  were  material. 
[EA.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  467-470;    Dec.  Dig.  {  199.»J 

4.  Wills  (|  400*)— Appeal  fbom  Pbobatb— 
Harmless  Erbor— Instructions, 

Error  in  an  instruction  in  a  will  contest 
in  permitting  the  jur^  to  decide  the  materiality 
of  the  facts  recited  in  a  hypothetical  question 
asked  by  proponent  would  not  prejudice  con- 
textant  if  the  jury  erroneously  deemed  some 
of  the  facts  immaterial,  unless  it  also  failed  to 
find  such   facts  to  be  true. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  809-873;    Dec  Dig.  |  400.»] 

6.  Witnesses   (|   131»)— Tbansaction    with 

Dec  eoent. 

Evidence  by  testator's  son,  who  was  also  a 
beneficiary,  involving  personal  transactions  be- 
tween him  and  the  testator  was  properly  ex- 
cluded in  a  will  contest. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |  565 ;   Dec.  Dig.  1 131.*] 

Appeal  from  District  Court,  Madison  Coun- 
ty;  Lorin  N.  Hays,  Judge. 

This  action  Involves  a  contest  of  the  will 
of  John  Kehard,  deceased.  The  contest  was 
instituted  In  resistance  to  the  probate  of  the 
will.    At  the  time  of  the  execution  of  the  will 


There  had  been  four  children  of  the  testator, 
viz.,  John  Reliard,  L.  H.  Reliard,  Regan  Be- 
hard,  and  Mrs.  Egy.  Only  two  of  tliese  snrrlT- 
ed  the  testator;  John  and  Regan  Rehard  hav- 
ing previously  died.  John  Rehard,  the  son,  left 
a  family.  Property  was  devised  to  his  Cam- 
Uy  in  the  present  will.  Substantial  provision 
was  made  In  the  will  for  both  bis  surviving 
children  and  for  the  ftimlly  of  John.  The  al- 
leged Inequality  in  the  provisions  of  the  will 
Is  that  a  larger  provision  was  made  for  the 
daughter  than  for  the  other  beneficiaries. 
The  contest  was  Instituted  by  Ersie,  a  son  of 
John  Rehard,  the  deceased  son  of  the  tes- 
tator. There  was  a  trial  to  a  Jury,  and  ver- 
dict sustaining  the  wlIL  It  was  accordingly 
admitted  to  probate,  and  the  contestant  ap- 
peals.   Afilrmed. 

Robblns  &  Nlchotson,  of  WInterset,  for  ap- 
pellant A.  W.  &  Phil  R.  WUkinson  and  W. 
S.  Cooper,  all  of  WInterset,  for  appellees. 

EVANS,  J.  1.  One  ground  of  complaint 
here  Is  that  the  verdict  was  not  sustained  b; 
sufficient  evidence.  In  response  to  this  as- 
signment of  error  we  have  read  the  entire 
record.  The  complaint  at  this  point  ia  not 
Justified  by  the  record.  The  testimony  in  the 
record  In  support  of  the  mental  competen<? 
of  the  testator  Is  overwhelming,  while  the 
testimony  to  the  contrary  on  t>dalf  of  the 
contestant  is  quite  meager. 

[1]  2.  The  contestant  asked  the  trial  court 
to  instruct  the  Jury  that  "negative  evidence 
Is  of  a  lower  character  than  affirmative  evi- 
dence." This  was  refused,  and  error  is  as- 
signed upon  snch  refusal  The  alleged  per- 
tinency of  snch  request  is  based  npon  the 
fact  that  a  large  number  of  witnesses  for  the 
proponent  who  were  acquainted  with  the  tes- 
tator testified  to  business  transactions  and 
conversations  with  him,  and  testified  also 
that  they  observed  nothing  in  his  conduct  or 
conversation  Indicating  mental  weakness: 
whereas,  witnesses  for  the  contestant  testi- 
fied also  to  conversations  and  transactions 
with  the  testator  from  which  they  expressed 
opinion  of  the  mental  unsoundness  of  the  tes- 
tator. The  theory  of  the  appellant  Is  that 
the  testimony  of  his  witnesses  was  afflnna- 
tive,  while  that  of  the  proponents'  witnesses 
was  negative.  Whatever  may  be  said  as  to 
the  abstract  correctness  of  the  rule  contend- 
ed for  (In  re  Wharton,  132  Iowa,  717,  108 
N.  W.  492),  it  was  Inappropriate  to  the  case 
before  us.  The  opinion  of  a  witaera  sustain- 
ing the  mental  competency  of  the  testator 
based  upon  actual  observance  may  be  no  less 
affirmative  in  Its  essence  than  is  that  of  the 
witness  who  testifies  adversely  to  such  men- 
tal competency.  The  instruction  was  prop- 
erly refused. 


*For  other  cues  see  aam*  toplo  and  section  NUMBEB  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Bertes  *  Rsp'r  ladaa* 
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lected  that  In  the  settlement  of  the  estate 
"be  shall  employ  as  bis  attorney  A.  W.  Wil- 
kinson." Objection  was  made  to  the  com- 
petency of  Wilkinson  as  a  witness  to  the  will 
on  the  ground  that  he  was  a  party  In  Interest 
under  Its  provisions.  This  objection  was 
overruled.  We  think  the  mllng  was  correct. 
The  alleged  interest  of  Wilkinson  was  Indi- 
rect and  uncertain.  It  conferred  no  legal 
right  upon  him  whatever.  The  provison  was 
not  binding  upon  the  executor  nor  upon  the 
court  In  the  administration  of  the  estate. 
The  Interest  which  would  render  a  witness 
incompetent  must  be  of  a  definite  and  legal 
nature.  Hawkins  t.  Hawkins,  64  Iowa,  443, 
6  N.  W.  699:  Qulnn  ▼.  Shields,  62  Iowa,  129, 
17  N.  W.  437,  49  Am.  Rep.  141:  Bates  v. 
Officer,  70  Iowa,  343,  30  N.  W.  608.  The  In- 
terest shown  here  Is  remote,  indirect,  and  un- 
certain. It  could  doubtless  be  shown  as  bear- 
ing upon  the  weight  of  the  testimony  of  the 
witness:  but  his  competency  was  not  affect- 
ed thereby.  There  Is  the  farther  considera- 
tion that  by  the  provisions  of  Oode,  |  3275, 
a  subscribing  witness  to  a  will  is  prohibited 
from  deriving  any  benefit  therefrom.  The 
apparent  purpose  of  this  statute  is  to  save 
the  competency  of  a  witness  to  a  will  even 
at  the  expense  of  the  benefit  which  be  might 
otherwise  receive  thereunder. 

4.  Complaint  Is  made  of  instruction  No.  13 
given  by  the  trial  court,  which  is  as  follows: 
"The  opinion  of  medical  witnesses  has  been 
allowed  in  evidence  baaed  upon  certain  hypo- 
thetical questions ;  that  is  to  say,  upon  an 
assumed  state  of  facts.  This  kind  of  evi- 
dence is  called  expert  evidence,  and  when  It 
is  mere  theory  It  is  not  a  high  order  of  testi- 
mony, and  to  be  of  any  value  all  the  material 
facta  embraced  in  the  question  must  have 
been  established  by  the  evidence.  If  such 
question  contains  a  material  statement  not 
proven,  or  omits  material  facts  established 
by  the  proof,  then  and  in  such  case  such  evi- 
dence would  be  of  no  value  In  reaching  your 
verdict." 

[3]  It  Is  alleged  that  this  Instruction  was 
erroneous  on  the  ground  that  It  permitted  the 
jTirv  to  determine  the  materiality  of  facts 
included  In  the  hypothetical  question.  This 
instruction  is  doubtless  technically  errone- 
oas.  The  question  involved  has  been  con- 
strued in  a  number  of  our  previous  cases. 
Hall  V.  Ranken,  87  Iowa,  264,  54  N.  W.  217: 
Kirsher  v.  Klrsber,  120  Iowa,  337,  94  N.  W. 
846;  Stutsman  t.  Sharplus,  125  Iowa,  337, 
101  N.  W.  105;  Ball  v.  Skinner,  134  Iowa, 
296,  111  N.  W.  1022;  Stanley  ▼.  Taylor,  142 
N.  W.  81.  An  examination  of  the  record 
in  tbls  case,  however,  satisfies  us  that  the 
error  was  wholly  technical,  and  could  not 
have  t>een  prejudicial  to  the  appellant 

The  following  hypothetical  questions  were 
put  to  Dr.  Hill  by  the  proponent:    "Assum- 


his  farm  in  1902,  after  which  time  he  looked 
after  collecting  rents  from  over  300  acres  of 
farm  lands,  and  the  loaning  and  collecting  of 
about  $18,000  to  $20,000  in  money,  and  col- 
lecting interest  thereon;  that  from  1904  he 
had  occasional  attacks  of  dysentery  or  bowel 
trouble,  which  would  weaken  him  physically, 
from  which  he  would  recover  in  a  few  days; 
about  8  years  ago  he  was  examined  by  a 
physician,  when  it  was  found  be  bad  a 
hardening  of  the  surface'  arteries  of  the 
wrist,  hand,  and  temple,  which  condition  of 
hardened  arteries  had  made  but  little  prog- 
ress up  until  the  fall  of  1911,  but  be  had 
become  weaker  physically;  bis  memory  had 
failed  to  some  extent,  and  bis  heart  had 
become  a  trifle  weaker,  and  a  few  times  be 
had  swelling  of  the  feet,  and  up  to  late  in  the 
fall  of  1911  he  had  been  able  to  look  after 
bis  own  business;  that  he  had  owned  all  bis 
real  estate  for  a  good  many  years,  and  was 
well  acquainted  with  it,  its  location,  and 
value;  that  he  had  been  a  hard  working, 
frugal,  and  saving  man  all  his  life;  that  the 
business  men  with  whom  he  was  acquainted 
and  his  physicians  who  had  treated  him 
occasionally  could  not  notice  any  'change  in 
bis  mental  condition— assuming  these  facts 
to  be  true,  Doctor,  would  yon  say  that 
there  was  anything — that  there  was  mental, 
necessarily  any  mental.  Impairment  In  the 
month  of  April,  1911  r 

This  was  objected  to  as  incompetent,  ir- 
relevant, and  immaterial,  and  calling  for  a 
conclusion  of  the  witness,  and  on  the  fur- 
ther ground  that  many  of  the  facts  were 
not  shown  by  the  testimony.  The  objection 
was  overruled,  and  the  witness  gave  the  fol- 
lowing answer:  "My  opinion  is  that  there 
is  nothing  in  the  description  made  in  the 
hypothetical  question  to  show  that  the  man 
described  was  not  competent  to  do  business 
at  the  date  named  in  the  question." 

"Assuming,  Doctor,  the  same  state  of  facts 
which  I  have  detailed  to  be  true,  assuming 
that  the  decedent,  John  Rehard,  formerly 
lived  in  this  same  community  in  which  he 
lived  in  the  same  county,  and  that  be  saw 
the  members  of  bis  family  frequently,  that 
in  the  month  of  April,  1911,  he  went  to  an 
attorney's  office  by  hlmselt  taking  with  him 
a  will  which  he  had  prepared  about  that 
time,  had  drawn,  and  told  the  attorney  of 
the  changes  he  desired  made  in  it,  assuming 
those  facts  in  addition  to  the  other  facts 
which  I  detailed  to  yon,  yon  may  now  state 
to  the  jury  whether  or  not  you  believe  that, 
in  your  opinion,  the  decedent,  John  Rehard, 
was  at  that  time  of  sound  mind,  so  that  he 
was  capable  of  exercising  judgment,  and  dis- 
cretion, and  reason,  and  of  transacting  bis 
business." 

This  question  brought  an  afilrmatlve  opin- 
ion from  the  witness  that  the  testator  was 


[4]  It  Is  not  now  claimed  that  this  evidence 
was  Improperly  admitted.  There  was  evi- 
dence In  support  of  every  fact  stated  In  the 
hypothetical  question.  The  contestant  of- 
fered no  hypothetical  evidence  In  his  own 
liehalf.  The  one  question  presented,  there- 
fore. Is  whether  the  contestant  could  have 
been  prejudiced  by  the  error  In  Instruction 
13,  whereby  the  court  Impliedly  permitted 
the  Jury  to  pass  upon  the  materiality  of 
facts  recited  in'  the  hypothetical  questions 
put  by  the  proponent  to  her  witnesses.  It  Is 
not  claimed  that  such  questions  contained 
the  recital  of  any  fact  which  was  not  mate- 
rial. It  must  be  said,  also,  that  every  al- 
leged fact  recited  was  material  In  a  1^1 
sense.  If  it  conld  be  known  that  the  Jury 
properly  deemed  such  facts  as  material,  there 
conld  have  been  no  prejudice  to  either  party. 
If  the  Jury  had  erroneously  deemed  some  of 
such  facts  as  Immaterial,  this  could  not 
prejudice  the  contestants,  unless  the  Jury  had 
also  failed  to  find  such  facts  to  be  true. 
The  facts  detailed  in  the  hypothetical  ques- 
tions, however,  were  practically  undisputed. 
The  only  exception  to  this  statement  was 
the  fact  that  men  with  whom  the  testator 
was  acquainted  "could  not  notice  any  change 
In  his  mental  condition."  Upon  that  ques- 
tion the  testimony  of  the  respective  sides 
was  in  conflict.  If  the  finding  of  the  Jury 
at  that  point  had  been  with  the  contestant, 
the  verdict  must  have  been  In  his  favor. 
The  greater  part  of  the  evidence  was  directed 
to  this  question.  It  was  principally  non- 
expert. So  that  upon  this  record  the  evi- 
dence of  proponents'  expert  witnesses  was 
entitled  to  consideration  by  the  Jury  so  far 
as  the  form  of  the  hypothetical  question 
was  concerned.  If  the  Jury  considered  such 
evidence,  neither  party  was  prejudiced.  As 
already  indicated,  the  contestant  offered  no 
hypothetical  evidence.  So  far,  therefore,  as 
instruction  13  permitted  the  exclusion  of  the 
hypothetical  evidence  oh  Improper  grounds, 
the  contestant  could  not  be  hurt  thereby. 

[5]  6.  Some  minor  errors  are  assigned 
against  rulings  on  the  evidence.  The  trial 
court  sustained  objections  to  certain  prof- 
ferred  testimony  of  witness  It.  H.  Rehard. 
He  is  a  son  of  the  testator,  and  a  benefi- 
ciary under  the  will.  The  rejected  testimony 
in  each  case  Involved  personal  transactions 
or  conversations  between  him  and  the  tes- 
tator. The  rulings  were  made  upon  that 
ground,  and  were  proper.  Other  errors  as- 
signed are  not  argued.  We  discover  no 
prejudicial  error  in  the  record. 

The  Judgment  of  the  trial  court  must 
therefore  be  affirmed. 

WEAVER,  C.  J.,  and  LADD  and  PRES- 
TON, JJ.,  concur. 


1.  Appeal  and  Ebbob  (|  lOU*)— Findings— 
Conclusiveness. 

A  conflict  in  the  evidence  is  for  the  trial 
court  to  determine. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent.   Dig.  ||  3983-3089;    Dec   Dig.  { 

2.  Appeal  and  Ebbob  (J  194«)—Pbese sta- 
tion Below— Defects  in  Pleadings. 

The  question  whether  an  answer  by  defend- 
ant is  a  proper  plea  is  not  material,  where  the 
answer  was  not  attacked  below  by  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1241-1246;  Dec  Dig.  { 
194.  •] 

3.  Boundabies  (I  52»)  — Action  to  Detteb- 
MiNE— Tbial  of  Issues— Tbial  Before  Com- 
mission. 

Where  both  parties  claimed  that  a  certain 
old  fence  was  the  boundary  line  by  recrtcnition 
and  acquiescence,  and  plaintiff  claimed  that  the 
new  fence  was  on  the  same  line  as  the  old  one, 
the  question  whether  the  old  fence  was  estab- 
lished as  a  boundary  line  by  recognition  and 
acquiescence  could  be  tried  before  a  commission 
was  appointed,  under  Code,  |  4230,  providing 
that  the  issue  of  whether  certain  boundaries 
have  been  acquiesced  in  by  the  parties  for  10 
years  may  be  tried  before  commissioners  are 
appointed. 

[Ed.  Note.— For  other  cases,  see  Boundaries. 
Cent  Dig.  H  253-260,  262,  263;    Dec  Dig.  I 

4.  Appeal  and  Ebbob  (§  201*)— Estoppel  to 
Allege  Ebbob. 

After  an  adverse  judgment,  neither  partj 
should  be  permitted  to  claim  that  the  method 
by  which  ue  case  was  tried  should  have  been 
different 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1149,  1251-1250;  Dec. 
Dig.  i  201.*] 

6.  Boundabies  (|  52*)— Actions  to   Estab- 

ush-Tbial— Evidence. 

Code,  §  4235,  providing  for  filing  excep- 
tions to  the  commissioner's  report  in  an  action 
to  establish  boundaries,  and  that  the  court  maj 
hear  evidence  in  addition  to  that  reported,  df>« 
not  authorize  the  hearing  of  evidence  by  affida- 
vit, but  contemplates  that  witnesses  shall  be 
called  and  examined. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  i|  253-260,  262,  263;  Dec  Dig.  1 
52.»] 

6.  Boundabies  (f  85*)— Actions  to  Estab- 

usH— Admission  of  Evidence. 

In  an  action  to  establish  a  boundary  line 
between  lots  10  and  plaintiff's  lot  11,  to  the 
north,  the  issue  being  whether  a  new  fence  pnt 
up  by  plaintiff  was  not  18  inches  south  of  the 
old  fence  on  the  line  which  had  been  established 
by  acquiescence,  evidence,  by  a  surveyor,  iiho 
had  surveyed  the  premises  for  defendant  and 
noticed  the  fence  claimed  to  be  the  boundary, 
and  a  surveyor's  stake  near  it,  in  answer  to  a 
question  whether  he  remembered  how  far  north 
of  the  fence  the  stake  was,  that  he  located  the 
comer  and  set  his  stake  1^  feet  north  of  the 
baseboard  and  marked  the  point  was  not  e^ 
roneous  as  seeking  to  establish  a  new  surveyor's 
line  but  was  properly  admitted  to  show  where 
the  old  fence  had  been. 

[Ed.  Note. — For  other  cases,  see  Bonndaries, 
Cent  Dig.  {§  153-155,  157-159,  163,  165,  177- 
183 ;    Dec.  Dig.  {  35.*] 
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Appeal  from  District  Coart,  Polk  County; 
W.  H.  McHenry,  Judge. 

Proceeding  to  establish  the  boundary  line 
between  lot  10,  owned  by  defendant,  and  lot 
11,  owned  by  plaintiff,  and  to  establish  lost 
corners.  Plaintiff  alleged  acquiescence  In  a 
boundary  line  for  a  period  of  more  than  10 
years,  and  that  the  said  line  was  marked  by 
a  fence.  Defendant  answered,  and  admitted 
acquiescence  in  a  boundary  line  marked  by 
fence  for  a  period  of  more  than  10  years,  but 
claimed  that  the  fence  so  recognized  as  the 
boundary  line  was  18  Inches  north  of  the  new 
fence  erected  by  plaintiff  about  3  years  ago ; 
plaintiff  claimed  the  new  fence  was  erected 
on  the  line  with  the  old  fence.  Plaintiff's  lot 
11  is  north  of  and  adjoins  defendant's  lot 
Trial  was  had  to  the  court.  After  the  evi- 
dence had  all  been  introduced  and  the  par- 
ties had  rested  the  court  made  a  finding  and 
order,  and  a  Judgment  was  entered  in  ac- 
cordance therewith.  The  finding  and  order 
Is  as  follows:  "Court:  This  action  was 
brought  to  determine  the  boundary  line,  and 
Is  founded  upon  the  assertion  that  there  was 
a  partition  fence  that  marked  the  line  that 
was  acquiesced  in  for  more  than  10  years. 
The  defendant  accepts  this  statement  as  true, 
and  both  parties  have  tried  the  case  upon 
that  theory.  That  there  was  a  line  is  clear, 
that  there  was  a  fence  is  clear,  and  that  It 
was  acquiesced  in  for  15  years  or  more.  The 
controversy  centers  in  the  question.  Where 
was  that  partition  fence?  I  bold  that  the 
old  fence  line  put  one-third  of  the  stump  on 
the  north  side  of  the  line,  and  two-thirds  of 
the  stump  on  the  south  side  of  the  line,  and 
ran  parallel  with  the  south  line  of  the  lot 
And  It  is  ordered  that  6.  B.  Wicks  proceed  to 
the  premises  in  controversy  and  set  an  Iron 
stake  adjacent  to  the  stump  in  controversy, 
leave  one-third  of  the  stump  on  the  north  side 
and  two-thirds  on  the  south  side,  and  that  he 
run  a  line  east  and  west  from  Sixth  avenue 
baclc  to  the  alley,  parallel  with  the  south  line 
of  the  lot,  and  set  an  Iron  stake  at  the  street 
and  one  at  the  alley."  The  surveyor,  or  com- 
DiLssloner,  complied  with  the  order,  and  made 
his  report,  to  which  plaintiff  filed  exceptions. 
Plaintiff  also  filed  a  motion  for  new  trial; 
both  motions  were  overruled,  and  thereafter 
a  supplemental  Judgment  was  entered  con- 
firming the  report  of  the  commissioner  and 
establishing  the  line  according  to  the  find- 
ings of  the  court  and  the  report  of  the  com- 
missioner.    Plaintiff  appeals.    Affirmed. 

Dale  &  Harvison  and  Hubert  Utterback, 
all  of  Des  Moines,  for  appellant.  McLaugh- 
lin &  Sliankland,  of  Des  Moines,  for  appellee. 

PRESTON,  J.  [1]  1.  Appellant  contends 
that  the  finding  of  the  court  is  not  sustained 
by  the  evidence.  The  case  is  not  triable  de 
novo  here,  and  in  our  opinion  the  findings 
have  sufficient  support;  In  fact,  it  appears  to 
us  the  weight  of  the  evidence  is  with  the 
defendant    The  only  controverted  fact  in  the 


case,  and  we  think  the  only  issue  raised  by 
the  pleadings  which  were  filed,  was  as  to 
where  the  old  fence,  which  both  parties  had 
recognized  as  the  line,  had  been  located.  The 
case  was  tried  and  the  evidence  introduced  by 
both  parties  on  that  theory.  There  was  a 
conflict  in  the  evidence,  which  was  for  the 
trial  court  to  determine. 

[2]  Whether,'  under  the  statute,  an  answer 
by  defendant  is  a  proper  plea  is  not  material 
In  this  case,  for  the  reason  that  it  was  not  in 
any  manner  attacked  by  plaintiff. 

2.  As  stated,  appellant  contends  that  the 
Judgment  Is  not  supported  by  the  evidence; 
aside  from  that,  his  principal  contention  is, 
as  we  understand  It  from  the  argument,  that 
the  petition  was  filed  under  the  statute  to 
establish  disputed  boundaries,  and  that  under 
the  issues  tendered  by  his  petition  and  the 
plea  of  defendant  which  is  called  an  answer, 
the  court  should  have  appointed  commission- 
ers to  take  the  evidence  and  report  and  that 
this  should  have  been  done  before  the  trial. 
In  bis  petition,  the  plaintiff  alleged  that  cor. 
ners  and  the  boundary  line  between  his  lot 
and  defendant's  are  lost  destroyed,  or  dis- 
puted; that  at  the  time  he  entered  into  pos- 
session of  his  lot  25  years  ago,  there  was  a 
fence  between  said  lots;  that  said  fence  was 
then  recognized  and  acquiesced  in  as  being 
on  the  boundary  line  between  said  lots;  that 
three  years  ago  plaintiff  rebuilt  said  fence 
on  the  line  with  the  old  fence,  and  that  the 
new  fence  is  now  on  the  line  so  recognized 
and  acquiesced  In;  that  since  1886  said  fence 
and  fence  line  have  been  recognized  and  ac- 
quiesced in  by  both  parties  as  the  boundary 
line,  and  occupied  and  claimed  to  the  fence. 
The  prayer  asked  that  the  true  corners  and 
boundary  line  be  located  and  established; 
that  surveyors  be  appointed  to  locate  and 
mark  the  boundary  line  and  comers.  De- 
fendant, in  her  answer,  admitted  that  for  a 
great  many  years  there  was  a  fence  between 
said  lots,  and  that  said  fence  marked  the 
boundary,  but  denied  that  the  new  fence  is 
upon  the  true  lot  line,  or  upon  the  line  with 
the  old  fence ;  she  asked  that  the  true  com- 
ers and  boundary  be  located  and  established, 
and  that  a  survey  and  record  be  made  when 
established.  By  an  amendment  to  petition 
plaintiff  alleged  that  different  surveys  of  the 
line  had  been  made  by  the  parties,  which  did 
not  agree,  but  that  such  surveys  had  not  be^n 
acquiesced  in  by  the  parties,  and  prayed  as 
in  the  original  petition,  and,  further,  "that  in 
case  the  line  of  the  old  fence,  as  acquiesced 
in  by  the  parties  hereto,  cannot  be  now  de- 
termined by  the  court  from  the  proofs  offered 
and  received,  then  that  an  impartial  surveyor 
be  appointed,  as  a  commissioner,  to  resurvey 
and  relocate  on  the  ground  the  original 
boundary  line  as  established  by  the  original 
survey  of  said  addition  to  the  dty  of  Des 
Moines,  with  powers,  on  the  part  of  said 
commissioner,  to  take  evidence.  If  required, 
only  upon  matters  pertaining  to  the  reloca- 
tion of  said  boundary  line  tLcest^g^f^)jie 
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remarKed  Dy  saia  commissioner  as  reiocatea 
by  blm  and  to  return  with  said  report  all 
evidence.  If  any,  taken  by  him,  said  report 
and  evldenoe  to  be  filed  In  this  case  with  the 
clerk  of  this  conrt  within  a  time  to  be  fixed 
by  this  court,  in  its  said  order.  Plaintiff 
prays  for  such  other,  further,  or  different 
relief,  and  orders  as  the  court  may  deem 
Just  and  proper  In  the  premises."  When  the 
case  came  on  for  trial  plaintiff  put  in  his 
evidence  to, show  that  the  new  fence  was  on 
the  same  line  as  the  old,  and  rested;  de- 
fendant put  in  her  evidence  on  the  same  the- 
ory. Neither  requested  the  appointment  of 
a  commissioner  further  than  the  prayer  of 
the  petition  and  answer.  As  stated,  the  only 
dispute  was  whether  the  new  fence  was  in  the 
same  place  as  the  old  one. 

[3]  We  do  not  quite  understand  the  posi- 
tion now  taken,  by  appellant.  If  he  means 
that  after  the  evidence  had  once  been  taken 
in  open  court  it  should  have  been  taken 
again  by  a  commissioner,  this  would  have 
been  a  useless  proceeding.  It  is  clear  to  us 
that,  from  plaintiff's  manner  of  proceeding, 
and  from  the  prayer  of  his  amended  petition, 
he  intended  to  rely  upon  Ills  claim  that  the 
new  fence  was  on  the  same  line  as  the  old 
one,  which  old  fence  was,  by  both  parties, 
claimed  to  be,  not  only  the  boundary  line, 
by  reco^ltion  and  acquiescence,  but  both 
parties  claimed  it  to  be  the  true  line.  The 
only  question  then  was  to  determine  where 
the  old  fence  had  been.  Both  parties  con- 
cede that  a  line  may  be  established  by  rec- 
ognition and  acquiescence,  whether  it  is  the 
true  line  or  not  Both  parties  were  making 
such  a  claim  on  the  trial  of  this  case.  Such 
issue  may  be  tried  before  the  conuuission  is 
appointed.  Code  {  4230;  Klay  v.  Kurvink, 
134  N.  W.  633,  634. 

[4]  We  are  satisfied  from  the  record  that, 
notwithstanding  some  statements  in  the 
pleadings,  both  parties  tried  the  case  in  the 
manner  they  wanted  to  try  it,  and  proceed- 
ed, without  objection,  to-  try  it  in  the  man- 
ner in  which  it'  was  tried.  After  an  adverse 
judgment,  neither  party  ought  to  be  heard 
to  say  that  the  method  of  the  trial  should 
liare  been  different.  The  court  had  all  the 
evidence  before  it,  and,  this  being  so,  could 
have  made  such  a  finding  as  it  did,  even 
though  the  commissioner  bad  made  a  differ- 
ent finding. 

[5]  3.  After  the  trial,  and  after  the  com- 
missioner had  made  his  report,  plaintiff  filed 
exceptions  thereto,  to  which  was  attached  an 
affidavit  of  one  Carss  in  regard  to  a  resurvey 
of  the  premises  made  by  him  after  the  trial. 
The  case  bad  been  tried  on  another  theory. 
We  do  not  find  any  authority  for  such  a  pro- 
ceeding, and  api)ellant  has  not  cited  us  to 
nny.    Se<-tion  4235  of  the  statute  pro\ides  for 


may  oe  oy  amdavit,  and  we  appreiiend  it 
means  witnesses  may  be  called  when  tbe  par- 
ties or  counsel  are  present,  and  be  examined 
and  cross-examined.  It  was  not  claimed  as 
newly  discovered  evidence^  We  do  not  know 
whether  the  conrt  considered  this  affidavit 
or  not.  Ttie  exceptions  were  overruled,  and 
the  court  may  have  considered  the  atlidavit, 
though  irregular,  and  still  found  from  all 
the  evidence  before  it  that  the  line  recogniz- 
ed by  the  parties  was  the  one  found  by  tlw 
conrt  as  indicated  in  the  judgment  and  re- 
port of  the  commisRloner. 

[1]  4.  Witness  Wicks,  a  surveyor,  testified 
that  he  surveyed  the  premises  for  defendant 
at  one  time  in  1911,  and  noticed  the  fence 
and  a  surveyor's  stake  near  it  He  was  tboi 
asked: 

"Q.  Do  you  remember  how  far  north  yonr 
stake  was  of  the  fence?  A.  Tea,  sir.  (Thte 
evidence  was  objected  to  as  irrelevant,  in- 
competent, immaterial,  because  seeking  to 
establish  a  new  surveyor's  line.) 

'•Court:  No,  he  is  not  at  all.  and  I  will 
not  let  it  be  considered  for  that  purpose. 

"A.  I  located  the  corner  and  set  my  stake 
1.5  feet  north  of  the  baseboard  of  the  fence 
and  marked  ttiat  point" 

We  do  not  think  by  this  he  was  attempting 
to  establish  a  new  surveyor's  line,  and  the 
court  did  not  admit  it  for  that  purpose.  He 
was  simply  showing  that  he  found  a  stake 
near  the  new  fence  as  tending  to  show  where 
the  old  fence  and  line  had  been.  It  was 
proper  for  ttutt  purpose  in  connection  with 
the  other  evidence.  Other  witnesses  testified 
that  this  line  located  by  Wicks  at  that  time 
was  exactly  where  the  old  fence  had  betn: 
that  the  stake  referred  to  was  where  the 
old  one  had  been,  and  the  line  then  located 
is  the  line  reported  by  the  commissioner  and 
confirmed  by  the  court 

One  or  two  other  matters  are  argued,  but 
they  are  not  of  sufficient  Importance  to  re- 
quire particular  notice. 

Appellant's  motion  to  strike  appellee's  ad- 
ditional abstract  is  overruled.  The  ju(^- 
ment  is  affirmed. 

WEAVER,  C  3^  and  LADD  and  EVANS, 
JJ.,  concur. 


STATE  V.  SCHt'MACHER. 

(Supreme  Court  of  Iowa.     Nov.  22,  1913.) 

1.  Ehbbzzlehent  (§  11*)— Elements  of  Ot- 
fensb— convebsioi*  ob  appbopriatiok  of 
Pbopebtt. 

Defendant  the  manager  of  an  elevator 
company,  who  rhpck^  out  its  money  for  spwa- 
lative  transactions  in  grain,  etc.,  if  before  d  liag 
8o  be  bad  received  and  then  held  in  his  posses- 
sion money  or<lt8  equivalent  in  checks,  or  bad 
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deposited  them  to  tlie  credit  of  the  company  in 
amounts  equal  to  those  drawn  out  by  him,  was 
not  guilty  of  embezzlement,  but,  if  he  checked 
out  the  money  in  payment  of  options  when  he  did 
not  have  funds  in  the  bank  or  in  his  hands  to  re- 
place the  amounts  checked  out,  even  though  he 
may  have  anticipated  replacing  it  soon,  he  was 
euilty  of  embezzlement,  regardless  of  whether  he 
was  Duying  the  options  for  himself  or  for  third 
persons. 

(Ejd.  Note.— For  other  cases,  see  Embezzle- 
ment. Cent  Dig.  SJ  9,  10;  Dec.  Dig.  {  11.*] 

2.  Embezzlevknt  (|  47*)— Qxramow  foe  Ju- 

BT— CONVEKSION. 

On  evidence,  in  a  prosecution  for  embez- 
zlement, held  that  whether  defendant  intended 
to  fraudulently  convert  the  money  to  his  own  use 
was  a  question  for  the  Jury. 

[Eid.  Note.— For  other  cases,  see  Embezda- 
ment,  Dec.  Dig.  {  47.*] 

8.  Emdezzlekent  (|  6*)— Iwtbnt  to  Restork. 
The  fact  that  defendant,  who  was  manager 
of  a  company,  took  and  ased  certain  of  its  funds 
in  his  personal  transactions,  intending  to  restore 
them,  or  that  he  subsequently  did  restore  them, 
was  no  defense  to  a  charge  of  embezzlement. 

[E<d.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  {  3;  Dec  Dig.  |  5.*] 

4.  ElTBEZZLElIEKT  ({  36*)— PBEStTUPTION. 

Where  defendant,  the  manager  of  a  compa- 
ny, offered  no  explanation  of  transactions  in 
which  he  drew  out  and  used  the  company's  funds 
in  his  personal  transactions,  he  was  presumed 
to  have  intended  the  diversion  of  the  company's 
money  into  the  hands  of  others  without  its  con- 
sent, naturally  resulting  from  his  act. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  i  60 ;   Dec.  Dig.  |  36.*] 

5.  Embkzzuement  ({  23*)— Agents. 

The  fact  that  defendant,  the  manager  of  a 
company  who  converted  its  funds  to  personal 
transactions,  was  acting  as  agent  of  third  per- 
sons would  be  no  defense. 

I  Ed.  Note.— For  other  cases,  see  Embezzle- 
ment Cent  Dig.  H  31-35^;  Dec.  Dig.  S  23.*] 

6.  Embezzlement  (g  44*)— Sufficienct  of  Ev- 
idence. 

Direct  evidence  of  intent  to  defraud  being 
seldom  obtainable,  the  state  necessarily  must  re- 
ly on  inferences  to  be  drawn  from  the  drcum- 
stances  of  the  transaction  proven. 

(Ed.  Note. — For  other  cases,  see  Embezzle- 
ment Cent  Dig.  H  67-70;   Dec.  Dig.  |  44.*] 

7.  Indictment  and  Information  (§  156*)— 
Amendment— CoNsriTUTioNAiJTT  of  Stat- 
ute. 

A  statute  authorizing  amendment  of  an  in- 
dictment is  not  unconstitutional 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  SOS;  Dec.  Dig.  { 
166.*] 

8.  Cbiuinal  Law  (|  898*)— Amendment— 
REAniNG  TO  Jury. 

Where  an  amendment  to  sn  Indictment  wss 
not  read  to  the  jury,  the  irregularity  was  waived 
by  the  defendant  in  proceeding  with  the  trial. 

(Ed.  Note.— For  other  cases,  see  Criminal 
I.aw,  Cent  Dig.  H  2118-2121;  Dec  Dig.  { 
8»a*] 

Appeal  from  District  Court,  Humboldt 
County;   D.  F.  Coyle,  Judge. 

The  defendant  was  charged  in  the  Indict- 
ment with  the  crime  of  embezzlement  and 
on  trial  a  verdict  of  not  guilty  was  returned 
by  direction  of  the  court,  and  Judgment  en- 
tered thereon.    The  state  appeals.    Reversed. 


George  W.  Cosson,  Atty.  Gen.,  John  Cun- 
ningham, Co.  Atty.,  of  Humboldt,  and  Mau- 
rice O'Connor,  of  Ft.  Dodge,  for  the  State. 
Lorrien  &  Lovrien,  of  Humboldt,  and  Robert 
Healy,  of  Ft  Dodge,  for  appellee. 

LADD,  J.  The  accused  was  employed  as 
manager  of  the  Farmers'  Elevator  Company 
of  Thor,  April  15,  1912,  and  continued  as 
such  until  July  lltb  following.  The  com- 
pany's business  was  "to  buy,  sell,  and  deal 
in  all  kinds  of  farm  products,  poultry,  coal, 
flour,  mill  stuffs,  binding  twine,  and  all  kinds 
of  farm  machinery,  stone,  brick,  and  all 
kinds  of  fencing  and  building  material,  to 
deal  in  grain,  seeds,  cattle,  swine,  sheep," 
etc.,  but  not  in  options  or  futures,  nor  to  buy 
or  sell  grains  on  the  board  of  trade  in  Chi- 
cago. It  was  incorporated  and  did  Its  busi- 
ness through  the  Thor  Savings  Bank,  in 
which  the  manager  was  to  deposit  its  funds, 
and  on  which  he  was  authorized  to  draw 
checks.  He  Is  charged  with  baring  em- 
bezzled by  Issuing  checks  on  said  bank  in  the 
name  of  the  Farmers'  Elevator  Company 
the  funds  of  that  company  as  follows:  A 
check  for  $200,  dated  July  3,  1912,  In  favor 
of  Harper  &  Ward ;  a  check  for  $7S0,  dated 
July  8,  1912,  In  favor  of  Harper  &  Ward ;  a 
check  for  $300,  dated  July  8,  1912,  in  favor 
of  Harper  &  Ward;  a  check  for  $228.50.  dat- 
ed July  10,  1912,  in  favor  of  Amos  Amorson. 
Harper  &  Ward  operated  what  is  commonly 
known  as  a  bucket  shop  in  Ft  Dodge,  and 
the  first  check  was  issued  in  payment  of  the 
margin  In  the  sale  of  10,000  bushels  of  July 
oats  at  44%  cents  per  bushel  on  the  Chicago 
board  of  trade.  This  was  in  the  name  of 
the  Farmers'  Elevator  Company  in  whose 
name  the  sale  was  covered  by  a  purchase  at 
42%  cents  per  bushel  July  6th,  and  remit- 
tance made  to  the  company  of  $3S5.  The 
second  check  was  for  the  margin  on  the  pur- 
chase of  750  barrels  of  July  pork  at  $17.82 
per  barrel,  and  the  third  check  for  the  mar- 
gin on  the  purchase  of  15,000  bushels  of 
July  oats  at  41  cents  per  bushel.  On  the 
following  day  the  oats  deal  was  closed  by  a 
sale  at  three-fourths  of  a  cent  advance,  mak- 
ing the  profit  $108.75,  and  remittance  of 
$408.75  was  made  by  Harper  &  Ward  to  the 
company.  The  pork  was  sold  July  12lh,  250 
barrels  at  $18.07  per  barrel,  and  500  barrels 
at  $18.02.  Thia  last  account  was  transferred 
to  Amorson  and  Tokhelm,  and  it  appears 
that  Harper  &  Ward  were  aware  that  while 
the  business  was  being  done  In  the  name  of 
the  Farmers'  Elevator  Company,  it  was  not 
that  of  the  company  but  for  other  parties. 

[1]'  However  reprehensible  the  conduct  of 
the  accused  In  conducting  these  deals  In  the 
name  of  the  company  without  its  consent 
and  In  entering  the  transactions  on  its  books 
as  though  involving  the  purchase  or  sale  of 
oats,  it  must  have  appeared  on  the  trial  that 
be  had  converted  the  amount  represented  by 
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slon  money  or  its  equivalent  in  checks,  or 
had  deposited  these  to  the  credit  of  the  com- 
pany, in  amounts  equal  to  those  drawn  out 
by  the  Issuance  of  the  checks  In  question, 
then  plainly  there  was  no  conversion.  But 
be  might  not  check  out  tbe  company's  money 
to  Harper  &  Ward  in  payment  of  options 
when  be  did  not  have  funds  in  the  bank  or 
in  his  hands  for  the  purpose  of  replacing 
that  checked  out,  even  though  he  may  have 
anticipated  replacing  the  money  shortly 
thereafter;  and,  If  such  were  the  facts,  he 
was  guilty  of  embezzlement,  regardless  of 
whether  be  was  buying  options  for  himself 
or  for  Amorson  and  Tokhelm. 

[2, 3]  The  controlling  inquiry,  then,  is 
whether  the  defendant  appropriated  the  com- 
pany's funds  to  tbe  purchase  of  options,  or 
merely  Issued  the  checks  thereon  as  a  mat- 
ter of  convenience,  he  then  having  for  It 
funds  to  replace  those  checked  out.  Tbe 
court  evidently  found  tbe  latter  to  be  the 
true  situation,  else  a  verdict  might  not  have 
been  directed.  Tbe  evidence  disclosed  that 
defendant  when  arrested  had  checks  and 
currency  in  his  possession  amounting  to  more 
than  $780,  and  enough  to  balance  bis  account 
with  the  company.  There  were  three  checks, 
two  of  which  were  received  the  day  before, 
one  for  a  car  of  oats,  $310,  and  another  for 
$408.75,  received  from  Harper  &  Ward,  and 
had  been  noted  In  the  cashbook  of  tbe  com- 
pany on  July  10th.  Tbe  other  was  for 
$28.75,  tbe  date  of  which  does  not  appear, 
and  the  currency  may  have  been  received 
that  day.  It  is  apparent,  then,  that  there 
was  money  on  hand  other  than  the  com- 
pany's, and  appearing  on  Its  books,  more 
than  sufficient  to  cover  tbe  check  of  $228.50 
issued  to  Amorson,  and  therefore  doing  so 
was  not  a  conversion  of  defendant's  funds. 
'  On  July  8th,  Amorson  delivered  a  check 
of  $302.20  Issued  by  Kirketheim,  whicb  was 
deposited  to  tbe  company's  credit.  This  was 
a  little  more  than  enough  to  cover  the  check 
issued  to  Harper  &  Ward  in  payment  of  the 
option  of  15,000  of  July  oats,  and  therefore 
obviated  any  possible  conclusion  that  issu- 
ing that  check  was  for  conversion.  Another 
check  of  $750  was  issued  to  Harper  &  Ward 
in  payment  of  a  pork  option,  and  in  doing 
so  the  defendant  must  have  appropriated 
some  of  the  company's  money.  On  that  day, 
Amorson  bad  given  him  the  $302.20  check, 
leaving  $2.20  after  covering  the  $300  check. 
An  item  of  $42.80  was  also  credited.  Tbe 
check  of  $385  from  Harper  &  Ward  on  the 
first  deal  was  deposited  on  that  day.  As  the 
$28.75  check  was  not  dated,  it  may  be  conced- 
ed then  to  have  been  on  band,  making  alto- 
gether $458.75  of  money  not  tbe  company's 
deposited  to  cover  the  $750  check.  But  $200 
of  tbe  $385  must  have  been  deposited  to  re- 


Amorson,  with  currency  was  necessary  to 
balance  the  account.  These  two  items 
amounted  to  $718.75.  Deduct  therefrom  tbe 
check  of  $228.50  Issued  to  Amorson,  and  there 
is  left  $490.25,  which  was  necessary  to  cover 
the  shortage  of  July  8th,  occasioned  by  the 
issuance  of  tbe  two  checks  of  $300  and  $750 
on  that  day  to  Harper  &  Ward.  As  seen, 
there  was  deposited  to  tbe  company's  credit 
of  money  not  belonging  to  it  tbe  sum  of 
$458.75  or  $258.75,  more  than  enousta  to 
repay  the  $200  check  Issued  on  the  first  deaL 
Adding  the  $400.25  and  the  $258.75  and  we 
have  $749,  or  within  a  dollar  of  the  amount 
of  the  check  Issued  to  Harper  &  Ward  for 
the  margin  on  the  750  barrels  of  July  pork, 
and  demonstrating  that  defendant  Iiad  takra 
of  the  company's  funds  tbe  $200  paid  by 
check  on  tbe  deal  in  July  oats  and  $490.25 
at  least  of  the  $750  paid  for  tbe  pork  op- 
tions. That  he  took  these  sums  with  intent 
to  restore  them,  or  subsequently  did  restore 
them,  furnished  no  defense.  State  v.  Lentz, 
184  Mo.  223,  83  S.  W.  974;  Spalding  ▼. 
People,  172  III.  40,  49  N.  B.  993;  State  r. 
Eastman,  62  Kan.  353,  63  Pac.  597;  Orr  y. 
State,  6  Ga.  App.  628,  65  S.  B.  5S2;  Nesbftt  v. 
State  (Tex.  Cr.  App.)  144  S.  W.  944;  Ufe  Ins. 
Co.  V.  Miller,  114  Ky.  754,  71  S.  W.  921;  10 
Am.  &  En.  (2d  Ed.)  997;   16  Cyc.  507. 

[4]  Whether  defendant  acted  with  the  In- 
tention of  fraudulently  converting  tbe  money 
to  his  own  use  also  was  an  issue  for  tbe 
Jury.  He  offered  no  explanation  of  the  trans- 
actions, and  he  is  presumed  to  have  Intended 
tbe  consequences  which  naturally  resulted 
therefrom,  namely,  the  diversion  of  the  com- 
pany's money  into  the  bands  of  others  with- 
out its  consent.  Spalding  v.  People,  supra. 
As  said  in  People  v.  Meadows,  199  N.  Y.  1. 
92  N.  B.  128:  "A  deliberate  diversion  of  tbe 
moneys  being  shown.  It  required  but  sUgbt 
evidence  In  tbe  facts  and  circumstances  to 
satisfy  the  Jurors  as  to  the  existence  of 
tbe  felonious,  or  criminal,  Intent"  Tbe  rule 
was  well  stated  In  State  v.  Lentz,  184  Mo. 
223,  83  S.  W.  970,  974:  "If  a  man  commits' 
embezzlement  by  conversion  to  Iiis  use  of  the 
property  of  his  employer,  it  is  but  a  reascai- 
able  and  fair  presumption  that  he  means  to 
embezzle,  and  but  a  natural  inference  that 
be  intends  tbe  result  of  such  act,  which  is 
tbe  deprivation  of  the  owner  of  his  prop- 
erty." Tbe  entries  were  so  made  on  liis 
books  as  to  indicate  an  intention  to  conceal 
tbe  nature  of  the  transactions,  and  there 
was  evidence  of  admissions  by  bim  that  he 
took  the  note  of  Tokbelm  for  bis  part,  and. 
moreover,  tbe  checks  could  not  well  have 
been  Issued  and  transmitted  to  Harper  & 
Ward  without  understanding  that  the  effect 
was  to  take  tbe  company's  money  and  trans- 
fer it  to  that  firm  without  its  consent. 


make  no  difference.  State  v.  Bryan,  40 
Iowa,  379;  15  Cyc.  495;  State  v.  Plngel,  128 
Iowa,  515,  105  N.  W.  58;  Bowman  v.  Brown, 
52  Iowa,  437,  3  N,  W.  609. 

[6]  Seldom  Is  there  direct  evidence  of  in- 
tent to  defraud,  and  necessarily  the  state 
must  rely  on  Inferences  to  be  drawn  from  the 
facts  and  circumstances  of  the  transaction 
proven.  See  State  v.  Reinbart,  26  Or.  466, 
38  Pac.  822;  State  v.  Cowdery,  79  Minn.  94, 
81  N.  W.  750,  48  L.  R.  A.  92;  Smith  v.  State, 
34  Tex.  Cr.  R.  266,  30  S.  W.  236,  237;  Hen- 
dee  V.  State,  80  Neb.  80,  113  N.  W.  1050. 

[7]  The  indictment  as  amended  was  suffi- 
cient, and  the  statute  authorizing  such 
amendment  is  not* inimical  to  the  Constitu- 
tion of  the  state.  State  v.  Mullen,  151  Iowa, 
392,  131  N.   W.  679,  Ann.  Cas.  1913A,  SJ 

[S]  If  such  amendment  was  not  read  to  the 
jury  the  irregularity  in  this  respect  was 
ceaived  by  the  defendant  in  proceeding  with 
the  trial.  State  t.  Norton,  67  Iowa,  641,  25 
N.  W.  842. 

We  are  of  opinion  that  the  court  erred  in 
not  submitting  the  cause  to  the  Jury  and  in 
lirecting  a  verdict  of  not  guilty.  The  rul- 
ing is  reversed  as  erroneous,  but  as  the  ap- 
;)eal  Is  by  the  state,  the  cause  is  not  re- 
Handed. 

Reversed. 

WEAVER,  C.  J.,  and  EVANS  and  PRES- 
TON, JJ.,  concur.  - 


5.  DAVIDSON  &  BROS.,  Inc.,  v.  YOUNKER 
et  al. 
(Supreme  Court  of  Iowa.    Nov.  22,  1913.) 
.  Action  (|  6*)— Moot  Question.. 

Where  plaintiff  acquired  title  to  the  prop- 
rty  involved  both  under  its  conditional  bill  of 
ale  and  through  a  sherilTa  bill  of  sale  by  pur- 
ha.se,  it  cannot  ask  that  the  property  be  cbarg- 
d  with  a  lien  in  its  own  favor,  as  it  would  be 
lerely  a  moot  question  to  determine  which  was 
be  better  source  of  title. 
[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
)ig.  f  40;   Dec.  Dig.  |  6.»] 

.  Sales  (|  480*)— Conditional  Sales— Rem- 
edies OF  Sblleb. 

When  plaintiff  sold  F.  furniture  under  a 
onditional  bill  of  sale,  reserving  title  until  the 
rice,  $1,300  was  paid,  the  purchaser  was  a 
;nant  of  defendant  All  bnt  $500  of  the  price 
'as  paid  to  plaintifF.  Defendant,  in  an  action 
gainst  the  purchaser  for  rent,  attached  the 
irniture  and  the  sheriff  refused  to  release  the 
roperty,  whereupon  plaintiff  brought  an  action 
grainst  defendant,  but  meanwhile  the  property 
as  sold  by  the  sheriff  under  special  execution, 
nd  plaintiff  purchased  it  for  $620,  after  which 
laintiff  filed  an  amended  petition  alleging  all 
f  these  facts,  and  praying  for  judgment  against 
efendant  for  the  value  of  plaintiff's  property 
vied  on  not  to  exceed  the  balance  of  the  un- 
lid  purchase  price.     It  appeared  that  plaintiff 


through  fraud  or  mistatce,    which   was  not  al- 
leged. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  IS  1439-1448;   Dec.  Dig.  |  480.*] 

Appeal  from  District  Court,  Polk  County; 
Charles  S.  Bradshaw,  Judge. 

Suit  in  equity  to  establish  a  lien  on  per- 
sonal property.  A  demucrer  to  the  petition 
was  sustained  by  the  district  court  The 
plaintiff  appeals.    Affirmed. 

R.  6.  Patton  and  Dale  &  Ebirvisou,  all  of 
Des  Moines,  for  appellant  H.  U  Bump,  of 
Des  Moines,  for  appellees. 

PER  CURIAM.  It  appears  from  the  plain- 
tiff's peUtion  that  on  April  2,  1910,  it  sold 
a  large  amount  of  fomltuFe  to  one  Nettle 
Freeman  by  conditional  bill  of  sale,  whereby 
title  was  reserved  in  the  plaintiff  until  the 
purchase  money  was  paid.  Such  conditional 
bill  of  sale  was  recorded  on  April  5th.  At 
the  time  of  such  transaction  Freeman  was  a 
tenant  of  the  defendant  Tounker,  and  the 
furniture  in  question  was  delivered  to  her 
upon  the  Younker  premises  and  prior  to 
April  6th.  The  purchase  price  to  the  plain- 
tiff was  $1,300,  on  which  payments  amount- 
ing to  $800  were  subsequently  made.  Short- 
ly prior  to  January  17,  1912,  the  defendant 
Younker  brought  an  action  for  rent  against 
Freeman,  and  caused  the  levy  of  a  landlord's 
writ  of  attachment  upon  the  furniture  in- 
cluded In  the  conditional  bill  of  sale. 

Quoting  from  the  petition : 

Par.  XII.  On  the  7th  day  of  January,  A. 
D.  1912,  plaintiff  deUvered  to  defendant 
Ness,  as  sheriff,  notice  In  writing,  duly  ver- 
ified, of  its  title  to  and  ownership  of,  all  of 
the  property  levied  on,  which  had  been  sold 
conditionally,  by  plaintiff's  assignor  and  by 
plaintiff  to  defendant  Freeman,  claiming  im- 
mediate possession  of  the  same,  as  security 
for  an  unpaid  balance  of  account,  due  to 
plaintiff  in  the  sum  of  about  $632.37." 

The  defendant  sheriff,  being  Indemnified 
by  proper  bond,  refused  to  release  the  prop- 
erty. Thereupon,  on  January  29tb,  this  ac- 
tion was  begun  against  Younker  and  one 
Hopkins,  as  principal  and  surety,  on  the  in- 
demnifying bond.  The  action  was  later  dis- 
missed as  against  Hopkins.  The  Indemnify- 
ing bond  delivered  to  the  sheriff  by  his  co- 
defendant  bound  them  to  "pay  to  any  claim- 
ant of  said  property,  the  damage  he  will 
sustain  in  consequence  of  such  seizure  or 
sale,  and  will  warrant  to  any  purchaser  of 
the  property  such  estate  or  interest  therein 
as  is  sold,  then  this  obligation  to  be  void; 
otherwise  in  force."  On  March  6th  follow- 
ing, the  sheriff  offered  the  property  at  pub- 
lic sale  under  special  execution.    Thereupc 
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the  plaintiff  filed  its  "amended  and  sub- 
stituted petition  in  equity,"  whereby  all  the 
matters  above  set  forth  were  alleged.  The 
prayer  of  such  substituted  petition  was  as 
follows:  "Wherefore  plaintiff  prays  for 
Judgment  and  decree  against  defendant  Free- 
man, establishing  plaintiff's  title  to  and  own- 
ership of  all  of  the' property  described  in  Ex- 
hibit BB  attached  hereto,  •  *  •  as  se- 
curity for  the  payment  of  the  balance  of  the 
purchase  price  of  all  said  goods  sold  to  de- 
fendant Fteeman,  with  interest  at  the  rate 
of  8  per  cent  per  annum  and  costs,  and  fix- 
ing and  establishing  the  amount  Justly  due 
from  defendant  Freeman  to  plaintiff,  and 
awarding  to  plaintiff  judgment  thereon, 
against  defendant  Freeman,  in  the  sum  of 
$775.07,  or  such  other  sum  as  the  court  may, 
adjudge  to  be  Justly  due,  with  interest  and 
costs.  Plaintiff  further  prays  for  a  decree 
against  defendant  Falk  J.  Younker,  adjudg- 
ing plaintiff's  bill  of  sale.  Exhibit  CC,  as 
prior,  superior,  and  paramount  to  the  land- 
lord's lien  asserted  by  defendant  Youuker  as 
to  all  of  said  property  set  out  in  Exhibit  BB, 
levied  on  by  the  sheriff,  •  •  •  ascertain- 
ing and  fixing  the  value  of  plaintiff's  said 
property  so  levied  on  and  sold  under  said 
landlord's  attachment  proceedings,  Judgment, 
and  special  execution,  and  awarding  Judg- 
ment In  favor  of  plaintiff  and  against  defend- 
ant Younker,  for  the  value  so  fixed,  but  not 
excepting  the  balance  of  the  unpaid  purchase 
price  of  the  goods  sold  by  plaintiff."  The 
trial  court  sustained  a  demurrer  to  this  sub- 
stituted petition,  and  dismissed  the  same  up- 
on the  refusal  of  the  plaintiff  to  amend. 
One  ground  of  the  demurrer  was  that  the 
plaintiff  was  not  entitled  to  the  relief  prayed. 

The  case  as  originally  brought  presented 
some  debatable  questions  as  to  the  priority 
of  the  respective  liens  of  the  parties,  and 
these  have  been  very  fully  discussed  in  plain- 
tiffs  briet 

[1]  We  are  confronted,  first,  with  the  new 
situation  created  by  the  plaintiff's  purchase 
of  the  goods  In  controversy.  Its  first  prayer 
for  relief  is  thnt  its  title  and  ownership  be 
established.  Confessedly  it  has  already  ac- 
quired the  undisputed  title  and  possession 
of  all  such  proi>erty.  It  is  in  no  position  to 
ask  the  court  to  charge  the  property  in  its 
hands  with  a  lien  in  its  own  favor.  Hav- 
ing acquired  the  title,  both  through  its  own 
conditional  bill  of  sale  and  through  the  sher- 
iff's bill  of  sale.  It  can  be  only  a  moot  ques- 
tion to  say  now  which  was  the  better  source. 
It  is  true  that  the  defendant  asks  this  par- 
ticular relief  only  as  against  the  defendant 
Freeman.  But  It  does  not  appear  that  she 
has    ever   disputed    the   plaintiff's    title,    or 
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against  Younker,  that  the  court  ascertain 
the  value  of  the  property  in  controversy  and 
award  Judgment  to  plaintiff  against  Younker 
for  the  amount  of  such  value,  not  exoeedlng 
the  amount  of  the  unpaid  purchase  price. 
No  relief  la  asked  against  the  sheriff.  The 
amount  of  Younker's  Judgment  was  $330. 
The  plaintiff  having  received  title  and  pos- 
session of  all  the  property  from  the  sheriff 
for  $620,  the  allegations  of  the  petition  show 
no  ground  for  this  prayer  against  Younker. 
Manifestly  if  the  plaintiff  could  recover  back 
the  $620  which  It  had  paid,  it  would  be 
whole.  According  to  the  statements  contain- 
ed in  Its  brief,  it  not  only  received  the  prop- 
erty from  the  sheriff  on  Its  bill  of  sate,  bat 
It  received  back  from  the  sheriff  $260  of  its 
bid  to  apply  upon  its  claim  against  Freeman. 
Accepting  this  statement,  if  the  plaintiff 
could  have  recovered  back  the  remaining 
$360,  It  would  have  won  its  entire  contention. 
The  only  possible  relief  therefore  open  to 
the  plaintiff  is  that  It  recover  back  tbe 
money  paid  to  the  sheriff  for  the  benefit  of 
Younker.  This,  however,  is  not  the  relief 
prayed,  and  the  facts  pleaded  are  not  suffi- 
cient to  entitle  the  plaintiff  even  to  snd>  re- 
lief. If  it  can  recover  back  the  money  so 
paid,  either  from  the  sheriff  or  from  Youn- 
ker, it  must  be  because  the  same  was  obtain- 
ed either  through  fraud,  duress,  or  mistake. 
Plaintiffs  pleading  alleges  nothing  of  the 
kind.  The  payment  appears  to  have  been 
made  intelligently  and  voluntarily,  with  full 
knowledge  of  all  the  antecedent  facts  as  now 
pleaded.  The  purchase  and  payment  by 
plaintiff  amounted,  in  practical  effect,  to  a 
settlement  of  the  controversy. 

The  demurrer  was  rightly  sustained,  and 
the  order  of  tbe  district  court  is  affirmed. 

WEAVER,  C.  3.,  and  LAPP,  EYAKS.  and 
PRESTON,  JJ,  concur. 


NESBIT  y.  CHICAGO,  R.  L  ft  P.  RT.  CO. 

(Supreme  Conrt  of  Iowa.     Nov.  17,  1913.) 

1.  Masteb  and  Servant  ({  302*)— Liabiutt 
FOK  Servant's  Tobts. 

A  master  (s  liable  for  only  such  assaolti 
by  his  servants  as  are  done  in  the  prosecutioii 
of  the  master'i  basiness,  and,  if  the  servant 
steps  aside  from  such  basiness,  and,  in  order 
to  effect  some  purpose  of  his  own,  commits  an 
assault,  tbe  master  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Pig.  H  1217-1221,  1225,  12a>; 
Dec.  Pig.  S  302.*] 

2.  Master  and  Servant  (i  302*) — Liabiutt 
FOB  Servant's  Torts. 

Where  a  master  owes  an  affirmative  datr 
of  protecting  a  party  from  injury,  as  a  passea- 
ger  upon  a  railroad   train,  etc.,  he  is  respon- 
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sible  for  the  wrongful,  malicious,  or  tortious 
acts  of  his  serraDts,  althougli  not  done  in  the 
course  of  their  employment. 

[Ed.  Note. — For  other  oases,  see  Master  and 
Servant.  Cent.  Dig.  U  1217-1221,  1225,  1229. 
Oec  Dig.  i  302. •] 

3.  Master  and   Servant   (|  332»)— Injuries 
TO  TiiiBO  Pebsons— Questions  for  Jury. 

Where  a  party  went  to  a  railroad  com- 
pany's freight  house  for  goods  he  was  expect- 
ing, and  was  assaulted  by  the  freight  house 
foreman  as  a  result,  as  claimed,  of  abusive  lan- 
guage used  in  conferring  with  the  foreman  ^s 
to  the  delivery  of  tiis  goods,  it  was  a  questiuo 
for  the  jury  whether  the  foreman  acted  within 
the  scope  of  his  employment  in  assaulting  such 
party,  and  removing  him  from  the  freight  house 
and  platform,  and  the  court  erred  in  directing 
a  verdict  for  the  carrier  on  the  ground  that 
his  act  was  disconnected  from  the  delivery  of 
the  goods,  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1274-1277 ;  Dec  Dig.  i 
332.*] 

4.  Assault  and  Battert  (|  12*)— Defensbb 
— Pbovocation. 

The  use  of  abnaive  language  does  not  jus- 
tify assault 

[Ed.  Note. — For  other  cases,  see  Assault 
and  Battery,  Cent.  Dig.  {  10;   Dec  Dig.  i  12.»] 

5.  Assault  and  Battbbt  (J  13*) — Dbfbnb&— 

SELr-DEFENSE. 

Even  thoiuh  plaintiff,  inanlring  as  to 
freight,  attempted  to  strike  defendant's  serv- 
ant, a  freight  house  foreman,  this  did  net  jus- 
tify the  servant  in  doing  more  than  was  rea- 
sonably npcpssary  to  protect  himself  from  the 
assault  and  hence  did  not  justify  the  servant 
in  pursuing  plaintiff,  striking  him  from  the 
rear,  and  pushing  or  kicking  him  from  the 
freight  house  platform. 

[Ed.  Note.— For  other  cases,  see  Assault 
and  Battery,  Cent  Dig.  {  11;  Dec.  Dig.  f  13. •] 

Appeal  from  District  Court,  Blackhawk 
County;   Franklin  C.  Piatt.  Judge. 

Action  at  law  to  recover  dauiage  for  an 
assault  made  upon  plaintiff  by  one  of  de- 
fendant's employ^  A  jury  was  called,  and. 
at  tbe  conclusion  of  all  the  testimony,  the 
trial  court  sustained  defeudant's  motion  for 
a  directed  verdict,  and  plaintiff  appeals. 
Reversed. 

Reed  &  TuthlU,  of  Waterloo,  for  appel- 
lant. F.  W.  Sargent  and  J.  h.  Parrlsh.  both 
of  Des  Moines,  and  Mullan  &  Pickett,  of 
Waterloo,  for  appellee. 

DEEMER,  J.  JPlalntlff  is  a  physician, 
living  at  Waterloo,  Iowa.  Anticipating  a 
shipment  of  drugs  over  defendani's  road 
which  he  bad  ordered,  be  went  to  defend- 
ant's freight  house  in  an  automobile,  ac- 
companied by  his  17-year  old  son.  One  Pat- 
tlson  was  defendant's  freight  house  foreman, 
who  had  fnll  authority  over  the  same,  with 
tbe  right  to  employ  and  discbarge  men  In 
tbe  conduct  thereof.  He  bad  charge  of  all 
incoming  freight  and  of  the  freight  bouse 
and  platforms  used  for  loading  and  unload- 
ing goods.  When  plaintiff  and  his  son  reach- 
ed the  freight  bouse,  plaintiff  sent  tbe  son 
into  tbe  freight  depot  to  get  the  goods. 
When  he  got  into  tbe  depot,  he  picked  out] 


Pattison  as  tbe  man  in  authority,  and  asked 
him  for  the. goods.  Pattison  told  tbe  boy  to 
go  to  the  oflSce,  and  get  the  expense  bill. 
Acting  upon  this  suggestion,  be  went  to  the 
office,  which  was,  as  we  understand,  on  tbe 
second  floor  of  the  building,  but  found  it 
locked.  He  then  returned  to  where  bis  fa- 
ther was.  tblniUDg  that  be  might  be  able  to 
get  tbe  goods.  Upon  the  boy's  return,  tbe 
two.  fatber  and  son,  went  into  tbe  freight 
house,  and  plaintiff  asked  Pattison  if  he 
could  get  tbe  drugs.  Pattison  then  asked  the 
boy,  "Did  you  get  a  bUl?"  to  which  the  boy 
responded,  "No;  tbe  office  was  closed." 
Pattison  retorted,  "Yes;  tbe  office  closes  at 
3  o'clock."  Plaintiff  then  said  to  Pattison, 
"Why  didn't  you  tell  tbe  boy  the  office  was 
closed?"  to  wbicb  Pattison  responded,  "I 
did  tell  the  boy."  Plaintiff  then  asked  the 
boy  If  Pattison  bad  so  told  blm,  and  the  boy 
said,  "No ;  be  didn't"  We  here  quote  from 
tbe  boy's  testimony  as  follows: 

"•  •  •  Papa  turned  to  Mr.  Pattison, 
and  says.  The  boy  says  you  didn't  tell  him, 
and  I  don't  believe  you  did ;'  and  Mr.  Patti- 
son says,  'You  call  me  a  liar?'  and  Papa 
says,  'No;  but  you  must  be  misrepresenting 
things  around  here;'  and  Mr.  Pattison  says, 
'You  call  me  a  liar?*  and  Papa  says,  'If  any 
one  is  lying,  it  must  be  you ;'  and  then  Mr. 
Pattison  reached  out,  and  slapped  him  with 
tbe  left  band,  and  Papa  made  an  offer  to 
grab  him,  and  got  hold  of  bis  arm,  and  I 
think  maybe  ripped  bis  sleeve,  and  Papa 
turned  around,  and  started  to  run,  and  Pat- 
tison, right  behind  him,  kept  bitting  him, 
and  when  be  got  to  the  end  of  the  plat- 
form he  gave  him  a  shove,  and,  about  as 
he  was  to  shove  him  off,  I  went  down  to  the 
other  end,  and  be  turned  around  after  he  got 
through  shoving  him  off,  and  grabbed  me, 
and  hit  me,  and  shoved  me  off,  too.  *  •  * 
Q.  State  how  your  father  acted  while  Pat- 
tison was  crowding  bim  over  toward  the 
end  of  tbe  platform.  A.  He  was  running  to- 
ward the  end  of  tbe  platform  getting  out  of 
tbe  way." 

A  slightly  different  version  of  the  matter 
was  given  by  tbe  boy  on  cross-examination, 
as  follows:  "West  up  there  to  get  box  of 
drugs.  Saw  men  working  in  freight  house. 
Asked  blm  to  get  box  of  drugs.  Directed  me 
to  Mr.  Pattison,  who  was  in  box  car.  Ask- 
ed blm  If  I  could  get  a  box  of  drugs  for  Dr. 
Nesbit.  He  says,  'Have  yon  got  a  bill?'  I 
says,  'No.'  He  says,  'Go  to  tbe  office,  and 
get  a  bllL'  Went  to  office,  and  found  it 
locked.  Went  back,  and  told  Father  could 
not  get  bill  or  drugs  because  office  locked, 
and  we  went  together  to  Pattison.  Father 
says,  'Can  I  get  a  box  of  drugs  ?"  Mr.  Patti- 
son says,  'Did  yon  get  a  bill?'  I  said,  'No; 
the  office  was  closed.'  He  says  'Yes;  tbe 
office  is  closed  at  3  o'clock.*  Father  says, 
'Why  didn't  you  tell  tbe  boy  tbe  office  was 
closed?'    Mr.  Pattison  says,  'I  did  tell  the 
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do  not  belleTe  you  did,  or  be  would  not  nave 
gone  up  there.'  Mr.  Pattison  says,  'Do  you 
call  me  a  liar?'  Father  says,  'No;  I  don't 
call  you  a  liar,  but  I  think  yon  are  misrep- 
resenting things  around  here.'  Mr.  Pattison 
says,  'Well,  you  are  a  Uar.'  Father  says, 
'If  anybody  Is  lying  around  here,  it  must  be 
you.'  Pattison  slapped  bim  with  his  left 
hand.  Father  went  back  two  or  three  feet 
Pattison  remained  where  he  was  standing. 
Father  had  both  arms  out  In  front  of  him, 
and  tried  to  get  his  two  arms.  Did  not 
strike  him.  Tried  to  catch  bold  of  bim.  Q. 
He  started  towards  Pattison,  didn't  be,  and 
tried  to  strike  him?  A.  No,  sir.  Q.  You 
say  he  didn't  try  to  strike  him?  A.  No,  sir; 
he  bad  his  two  arms  out,  and  looked  like  he 
was  trying  to  grab  him.  Q.  He  rushed  right 
up  to  Pattison,  didn't  he?  A.  Tea,  sir.  Q. 
And  tried  to  strike  Mm?  A.  If  he  had  hold 
of  him  with  both  bands,  be  couldn't  strike 
him.  Q.  What  do  you  say  as  to  whether  he 
tried  to  strike  him  or  not?  A.  He  grabbed 
him.  Q.  Did  you  testify  on  the  trial  of  the 
case  of  City  of  Waterloo  v.  Pattison  that 
your  father  struck  at  Pattison,  and  didn't 
you  answer,  'Yes,  sir?*  A.  Yes,  sir.  Q. 
Didn't  you  further  testify  as  follows:  TMdn't 
he  have  to  step  forward  in  order  to  do  that?' 
and  you  answered,  'About  one  or  two  steps?" 
A.  Yes,  sir.  Q.  Question:  'He  had  to  take 
one  or  two  steps  forward  in  order  to  strike 
Pattison?'  and  did  you  not  answer,  'Yes, 
sir?'  A.  I  don't  remember  that.  Q.  Ques- 
tion: 'Did  be  rush  at  him?'  Answer:  'No;  be 
took  about  two  steps.'  Question:  'How  did  he 
strike,  with  one  hand  or  with  both?'  An- 
swer :  'Two  hands.'  Did  you  testify  to  that? 
A.  Yes,  sir.  Q.  Question:  'Where  did  be 
strike  Pattison?*  Answer:  'I  think  along 
the  arms.'  Was  that  your  testimony?  A. 
Yes,  sir.  Q.  Well,  was  it  true,  when  you  tes- 
tified to  It  before  upon  the  witness  stand, 
that  your  father  did  attempt  to  strike  Pat- 
tison? A.  Yes,  sir.  Q.  It  was  true,  was  it, 
when  you  testified  to  it  then?  A.  Yes,  sir. 
Q.  And  it  is  true  now  that  he  attempted  to 
strike  bim,  isn't  it?    A.  Yes,  sir." 

Plaintiff's  own  version  of  the  matter  may 
be  understood  from  this  quotation  from  the 
record:  "Q.  What  did  you  say  to  Mr.  Pat- 
tison? A.  I  asked  him  if  I  could  get  the 
drugs,  and  Mr.  Pattison  turned  to  Harold, 
at  my  side,  and  said,  'Did  yon  receive  the  ex- 
pense bill?'  Harold  said,  'No;  I  was  there, 
and  the  office  was  closed,  and  I  could  not  get 
any  bill.'  •  •  •  I  asked  Mr.  Pattison 
why  be  didn't  tell  him.  'Oh,  yes,'  he  says, 
'the  office  closes  at  3  o'clock,  and  any  one 
comes  there  after  3  o'clock' — and  I  asked  Pat- 
tison why  he  didn't  tell  him  the  office  was 
closed,  and  he  said  he  did,  and  Harold  was 
right  there,  and  I  says,  'Did  he?'  and  he  says, 


treat  a  Doy  uke  that;  i  aont  tuinK  you 
told  him  that ;  he  has  never  been  here  before, 
and  he  doesn't  know  anything  about  tbe  plat- 
form or  office,  and  he  wouldn't  be  likely  to  go 
upstairs,  and  look  around  (or  the  office,  when 
he  has  never  been  there.'  Mr.  Pattison  called 
me  a  liar  then,  and  I  says,  'No;  I  am  not  a 
liar;  if  any  one  is  lying  about  this  matter, 
you  are.'  Then  he  struck  me  on  tbe  side  of 
the  face,  turned  me  clear  around,  and  knock- 
ed my  hat  off.  I  stood  there  with  my  antomo- 
blle  coat  and  one  or  two  small  medicine  ca.«es 
in  my  hand,  or  pocket,  and  didn't  go  up  there 
with  an  expectation  of  what  I  recnved ;  had 
no  idea  of  any  trouble  of  any  kind.  •  •  • 
After  he  struck  me,  why,  of  course,  I  went 
to  catch  him  with  my  hands.  •  •  •  I 
caught  hold  of  his  sleeve;  his  sleeves  were 
rolled  up  here,  and  I  got  my  finger  in  his 
sleeve,  and  I  pulled  his  sleeve  out.  Then  he 
struck  me  on  side  of  face  with  hand,  and 
knocked  me  down.  I  almost  fell  over  flat 
towards  him.  I  saw  I  was  going  to  be  very 
badly  hurt,  and  I  turned,  and  ran  toward  end 
of  platform,  and  all  time  I  was  running  Mr. 
Pattison  was  pounding  me  on  back,  and  when 
I  come  to  end  of  platform  he  took  me  by 
shoulders,  and  threw  me  down  as  hard  as  he 
could,  and  turned  my  ankle  over,  and  I  was 
bleeding  from  mouth  and  nose  aa  hard  as  I 
could.  I  took  my  handkerchief,  and  It  was 
filled  with  blood  in  no  time.  I  realized  my 
nose  was  broken,  and  I  took  it,  and  straight- 
ened It  up.  I  remained  there  little  while, 
and  Harold  went  and  called  police.  •  •  • 
Where  be  threw  me  off  the  south  end  of  plat- 
form, there  were  no  steps.  They  were  on 
west  side.  Just  as  he  threw  me  off  the  plat- 
form, I  turned  around,  and  Harold  followed 
me  up,  and  Just  as  I  looked  up  I  saw  him 
take  the  boy,  and  slap  him  on  side  of  face: 
I  could  hear  it  crack.  Then  he  took  him  by 
shoulders,  and  set  bim  off  on  the  gronud. 
After  be  struck  me  first  I  never  turned 
back;  went  Hght  off,  and  he  kept  following 
me,  and  put  me  off;  never  turned  ar«nud  at 
aU." 

On  cross-examination,  be  testified:  "Q. 
Now,  when  you  found  him,  yon  demanded  to 
know  why  yon  couldn't  get  that  box  of 
drugs,  didn't  you?  A.  Yes,  sir.  Q.  And  be 
said  to  you  that  you  would  have  to  have  an 
expense  bill,  didn't  be?  A.  No,  sir;  be 
didn't  Q.  Didn't  he  ask  the  boy  at  that 
time  if  be  bad  the  expense  bill?  A.  Yes.  Q. 
And  tbe  boy  told  bim  he  didn't  have  It?  A. 
Yes,  sir.  Q.  He  said  he  couldn't  deliver  the 
goods  unless  he  had  the  expense  bill?  A.  He 
said,  'Oh,  yes;  the  office  is  closed  Saturday 
afternoon  at  8  o'clock,  and  yon  can't  get  any 
expense  bill  this  time  of  day.'  Q.  Then  when 
he  said  that  you  said,  'Why  didn't  you  tell 
tbe  boy  the  office  was  closed,  and  not  keep 
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me  waiting  herer  A.  Tes,  sir.  Q.  Tou 
were  a  witness,  Doctor,  upon  the  criminal 
prosecution  of  Mr.  Pattlson  that  was  tried 
in  this  court  before  a  Jury?  A.  I  was.  Q. 
You  testified  at  that  time  In  behalf  of  the 
state,  didn't  you?  A.  I  believe  I  did.  Q. 
Well,  you  know  yon  did,  don't  you?  A.  Tes, 
sir.  Q.  And  yon  told  the  tran^ctlon  at  that 
time  as  you  understood  It?  A  I  did.  Q. 
Now,  I  win  ask  you  whether  you  did  not 
use  this  language  at  that  time:  'I  turned  to 
Harold,  and  asked  him  if  he  told  him  the  of- 
Hcc  was  closed,  and  he  couldn't  get  the  drugs.' 
be  said,  'No;  he  never  told  me  any  such 
tlUng.'  And  I  said,  'I  don't  think  you  told 
the  boy,  or  he  wouldn't  stood  around  here, 
and  kept  me  waiting.'  A  Yes,  sir.  Q.  You 
think  you  said  that?  A.  I  may  have  said 
that;  yes,  sir.  Q.  And  you  knew  yon 
couldn't  get  it  without  an  expense  bill?  A. 
No,  sir ;  I  didn't  Q.  Well,  the  boy  told  you, 
and  you  have  so  testified,  that  you  couldn't 
get  them  without  an  expense  bill.  A  Yes, 
sir.  Q.  And  yon  didn't  have  any,  did  you? 
A.  No.  sir." 

Another  witness  named  Murphy  testified: 
■••  •  •  •  Dr.  Nesblt  was  coming  toward  the 
south  end.  He  had  bis  head  down,  and 
Pattlson  was  cuffing  him  on  both  sides. 
Whether  he  had  his  fists  shut  or  not,  I  can- 
not say.  At  end  of  platform  he  pushed  him 
off,  and  then  Dr.  Nesbit's  boy  came  up,  and 
faced  Pattlson,  with  his  hands  up,  whether 
to  strike  him  or  not,  I  don't  know,  and  he 
took  bold  of  him,  and  shoved  him  off.  When 
Pattlson  was  pushing  Nesblt,  the  boy  was 
back  of  the  platform  about  midway  between. 
Seemed  to  stand  there,  and  take  no  part  in 
matter.  Pattlson  went  two  car  lengths  while 
he  was  striking  Dr.  Nesblt  During  this 
time,  doctor  had  his  head  down,  and  was 
going  toward  the  end  of  the  platform.  Once 
in  a  while  he  put  his  hand  upon  the  car,  and 
made  no  effort  to  strike  Pattlson.  At  end  of 
platform  he  put  up  his  hands.  Whether  be 
struck  at  liim  or  not,  I  can't  say.  Seemed  to 
be  guarding  as  near  as  I  could  tell.    •    •    •  " 

And  stiU  another  testified:  "•  •  •  i 
was  going  to  second  platform  with  buggy. 
Mr.  Murphy  was  with  me.  I  was  ahead,  go- 
ing up  the  platform.  I  had  hold  of  the  bug- 
gy handles.  Mr.  Murphy  was  pushing  buggy. 
He  spoke  to  me,  and  says,  'There  is  a  fight;' 
and  Just  as  I  looked  around  the  buggy,  why, 
Pattlson  pushed  Nesblt  off  the  platform,  and 
turned  around,  and  said,  'Get  off.'  He  put 
the  doctor  off  of  the  end  next  to  Naumans, 
the  south  end.  Q.  Did  you  hear  the  doctor 
say  anything  to  Pattlson  during  that  time? 
A.  No,  sir.  Q.  Hear  him  swear  at  him? 
A.  No,  sir.  Q.  Did  you  hear  the  boy  swear 
at  anybody?    A.  No,  sir." 

This  is  the  substance  of  plaintiff's  evidence 
on  the  main  Issue  of  the  case. 

Pattlson  himself  testified,  in  part  as  fol- 
lows: "Q.  What  did  he  [the  boy]  say  about 
the  expense  bill.  If  anything?    A.  Why,  be 


did  not  say  anything,  and  I  repeated.  I  says. 
'Have  you  a  bill?'  and  he  says,  *No.'  Told 
him  If  he  would  go  upstairs  there  might  be 
some  one  left  up  there  that  would  give  it  to 
him,  and  at  that  I  think,  he  went  out  In 
five  or  eight  minutes,  something  like  that  he 
came  up,  accompanied  by  his  father.  I  was 
in  the  car  taking  out  last  gate.  I  walked 
out  Be  said,  'How  about  that  box  of  drugs?' 
I  said,  'I  will  accommodate  yon  if  you  have 
got  an  expense  bilL'  He  said,  'Why  didn't 
you  tell  the  boy  that?'  I  says,  'I  did;'  and 
the  boy  says,  'You  are  a  liar;  you  didn't' 
I  says,  'What  you  call  me  a  liar?'  and  the 
father  says,  'Yes;  you  are  a  liar;  I  would 
rather  believe  the  boy  than  you.'  And  I 
slapped  him.  This  occurred  not  five  or  eight 
feet  from  the  door  I  came  out  of.  Doctor 
was  right  in  front  of  me,  and  boy  was  at  my 
right  side,  back  a  little  toward  car  on 
second  track.  *  •  •  xbe  platform  where 
doctor  and  I  were  was  under  my  personal 
control  and  supervision.  When  doctor  and  I 
had  exchanged  one  or  two  pleasantries,  I 
slapped  him  with  my  left  hand  on  the  right 
cheek.  I  lilt  him  with  my  fist  in  the  eye, 
right  side  of  the  nose,  when  he  rushed  at  me. 
Think  the  slap  was  strong  enough  to  make 
bis  head  go  back.  Did  it  because  I  was 
angry  at  being  called  a  liar.  I  have  been  in- 
structed time  and  again  on  account  of  pil- 
fering, if  any  one  stept>ed  on  either  of  those 
platforms,  I  should  immediately  ask  the 
reason  why  they  were  there.  Did  not  think 
doctor  was  there  to  do  some  pilfering.  Q. 
Where  were  Dr.  Nesbit's  bands  when  be  first 
came  up  to  you?  A.  Why,  Just  natural,  I 
think,  at  his  side.  Q.  That  is,  when  be  came 
up  to  yon  there,  as  you  stood  by  the  car,  and 
first  spoke  to  yon?  A  Yes,  sir.  Q.  And 
where  were  his  liands  when  yon  were  talking 
to  him  about  this  box?  A.  Right  at  his  side; 
I  think  it  was.  I  paid  no  attention  to  it 
I  think  his  hands  were  at  his  side  during 
the  time  we  conversed  about  the  box.  Was 
40  feet  from  south  end  of  platform  when  I 
slapped  him  the  first  time,  and  30  from  south 
end  when  I  struck  him  with  my  fist" 

Another  witness  testified  for  defendant: 
"•  •  •  Pattlson  struck  him;  then  doc- 
tor kind  of  wheeled  around  like  he  was  going 
away,  staggered  like.  Pattlson  says,  'You 
will  have  to  get  off  of  here  now.'  He  shoved 
him  on  a  ways,  and  started  to  come  back, 
and  be  comes  toward  him  that  way  again, 
and  be  turned  around  again;  then  the  boy 
come,  and  bit  Pattlson  a  blow  right  on  Jaw, 
so  the  old  gentleman,  he  walks  over  to  plat- 
form, and  walks  off  and  he  comes  back,  and 
says  to  the  boy,  'Now  you  will  have  to  get 
off;'  and  he  [Pattlson]  goes  over  to  end, 
and  lifts  him,  and  puts  him  down  on  ground. 
*    •    • » 

And  still  another:  "•  •  •  Pattlson 
said,  'What  yon  call  me  a  liar?*  Nesblt  said, 
'Yes;  you  are  a  liar;  I  would  rather  believe 
the  boy  than  you.'    Pattlson  slapped  UnLOA 
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the  side  of  fttce  with  left  hand.  Nesblt  made 
lunge  for  blm.  and  kind  of  grabbed  for  him 
on  his  left  arm.  Pattlson  struck  htm  with 
his  left  hand  In  bis  face.  Doctor  kind  of 
moved  back,  but  turned  around  like;  then 
Patti.son  took  hold  of  him,  and  told  him  to  go 
on.  and  get  off  of  there.  Grabbed  him  bj 
shoulders,  and  gave  him  a  little  push,  and 
said.  'Now,  get  off  of  here.'  Pushed  him 
seven  or  eight  feet.  Just  gave  him  a  little 
start  was  all.  Were  25  or  30  feet  from  end 
of  platform,  when  Pattlson  took  hold  of 
Neslilt  the  second  time,  and  told  him  to  get 
off  the  second  time.  Nesblt  kept  right  on 
going  until  he  got  to  end  of  platform,  and 
Jumped  off. 

This  is  a  sufficient  statement  of  the  record 
to  present  the  matter  of  law  involved  on  this 
appeaL  The  verdict  was  directed  because 
the  assault  of  Pattlson  was  considered  not 
within  the  scope  of  his  authority,  and  that 
the  defendant  was  in  no  way  responsible 
therefor,  and  this  presents  the  only  question 
for  review. 

[1J  The  rule  as  to  the  liability  of  a  master 
tor  the  torts  of  his  servant  is  well  understood 
and  easy  of  statement ;  bat  its  application  to 
given  facts  has  been  one  of  extreme  difficulty, 
with  the  result  that  there  are  a  large  number 
of  apparently  conflicting  cases. 

As  announced  in  Bverlngham  v.  Railway, 
148  Iowa,  662, 127  N.  W.  1009,  Ann.  Cas.  1912C, 
848,  the  rule  la  as  follows:  "It  is  funda- 
mental that  a  master  is  not  liable  for  all 
assaults  made  by  his  servant  It  is  only  for 
such  as  are  done  in  the  prosecution  of  the 
master's  business  that  the  master  Is  liable. 
If  the  servant  steps  aside  from  his  master's 
business,  and,  in  order  to  effect  some  purpose 
of  his  own,  commits  an  assault,  the  master 
is  not  liable.  This  Is  clearly  pointed  out  In 
the  following  cases  already  decided  by  this 
court:  Alsever  v.  Railroad,  IIS  Iowa,  338 
[88  N.  W.  841.  66  U  R.  A.  748] ;  Dougherty 
V.  Railroad.  137  Iowa,  267  [114  N.  W.  902, 
14  U  R.  A.  (N.  S.)  690, 126  Am.  St  Rep.  282] ; 
Kincade  v.  Railroad,  107  Iowa,  682  [78  N.  W. 
608];  Dolan  v.  Hubinger,  109  Iowa,  408  [80 
N.  W.  614] ;  Porter  v.  Railroad,  41  Iowa, 
868 ;  Golden  v.  Newbrand,  52  Iowa,  69  [2  N. 
W.  637,  35  Am.  Rep.  257]:  Marion  v.  Railroad, 
69  Iowa,  428  113  N.  W.  415,  44  Am.  Rep.  687]. 
In  the  latter  case,  it  Is  said:  The  rale  Is 
that  an  employer  is  not  liable  for  a  willful 
injury  done  by  an  employe,  though  done 
while  in  the  course  of  his  employment,  unless 
the  employe's  purpose  was  to  serve  his  em- 
ployer by  the  willful  act  Where  the  em- 
ploye is  not  acting  within  the  course  of  his 
employment  the  employer  is  not  liable  even 
for  the  employe's  negligence,  and  the  mere 
purpose  of  the  employe  to  serve  his  employer 
has  no  tendency  to  bring  the  act  within  the 
course  of  his  employment'  One  of  the  best 
statements  of  the  rule  Is  found  in  Cooley  on 
Torts  (2d  Ed.)  628,  which  reads  as  follows: 
'So,  if  the  conductor  of  a  train  of  cars  leaves 


his  train  to  beat  a  personal  enemj,  or  from 
mere  wantonness  to  inflict  an  injury,  the  dif- 
ference between  his  case  and  that  In  wbidi 
the  passenger  is  removed  from  the  cars  is 
obvious.  The  one  trespass  is  the  IndiTldnal 
trespass  of  the  conductor,  whidi  be  has  step- 
ped aside  from  his  employmmt  to  conunlt 
The  other  Is  a  trespass  committed  In  the 
course  of  the  employment  in  the  execntlOD  of 
orders  the  master  has  given  and  apparently 
has  the  sanction  of  the  master  and  contem- 
plates the  furtherance  of  his  Interests. 
*  *  *  The  test  of  the  master's  responsi- 
bility is  not  the  motive  of  the  servant  but 
whether  that  which  be  did  was  something 
his  employment  contemplated,  and  something 
which,  if  he  should  do  it  lawfully,  he  might 
do  in  the  employer's  nam&  •  •  •  A  mas- 
ter holds  out  his  agent  as  competent  and  fit  to 
be  trusted,  and  thereby,  in  effect  warrants  his 
fidelity  and  good  conduct  in  all  matters  with- 
in the  scope  of  his  agency.  Story  on  Bail- 
ments, il  400,  406.  But  he  does  not  and 
should  not  be  held  to  warrant  his  servant'? 
conduct  in  matters  outside  of  the  scope  of 
that  agency.  In  other  words,  be  cannot  be 
held  to  be  an  insurer  in  matters  not  relating 
to  the  conduct  of  the  master's  bostness." 

Again,  in  Seybold  v.  Elsie,  154  Iowa,  128. 
134  N.  W.  678,  we  said :  "The  general  rule 
as  stated  in  Lewis  v.  Schaltz,  98  Iowa,  341 
[67  N.  W.  266],  Is  as  follows:  'If  the  serv- 
ant was  acting  in  the  course  of  his  employ- 
ment in  clearing  up  and  leveling  off  the  mead- 
ow, and  while  so  doing  committed  the  wron; 
complained  of,  the  master  is  liable,  although 
the  servant  may  have  disobeyed  the  master's 
instructions  with  reference  to  setting  out 
fire.  It  is  sufficient  to  make  the  master 
resiionsible  if  the  wrongful  act  of  the  serv- 
ant was  committed  in  the  business  of  the 
master,  and  within  the  scope  of  his  employ- 
ment and  this  although  the  servant  in  doing 
it  departed  from  the  instructions  of  his 
master'  (Mechem,  Agency,  f  734)— or,  as 
stated  by  Judge  Cooley,  In  his  work  on  Torts 
(2d  Ed.)  63:  'It  is,  in  general,  suffident  to 
make  the  master  responsible  that  be  gave  to 
the  servant  an  authority,  or  made  It  bis  duty. 
to  act  In  respect  to  the  business  In  which 
he  was  engaged  when  the  wnnig  was  com- 
mitted and  that  the  act  complained  of  was 
done  in  the  course  of  his  employment' 
Again,  in  Healy  v.  Johnson.  127  Iowa,  226 
[103  N.  W.  92],  we  said:  The  doctrine  of 
respondeat  superior  Is  not  limited  to  the  acts 
of  the  servant  done  with  the  express  or  im- 
plied authority  of  the  master,  but  extends  to 
all  acts  of  the  servant  done  in  discharge  of 
the  business  Intrusted  to  him,  even  though 
done  in  violation  of  his  instructions.  See 
authorities  collected  in  20  Am.  &  Eng.  Boe. 
of  Law  (2d  Ed.)  167."  In  Morier  t.  St  Paul 
R.  R.,  31  Minn.  851,  17  N.  W.  982,  47  Am 
Rep.  793,  the  court  of  that  state  announced 
the  rule  as  follows:  'Beyond  the  scope  of 
bis  employment,  the  servant  Is  as  much  a 
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stranfier  to  bis  master  as  any  third  person. 
The  master  Is  only  responsible  so  long  as  the 
servant  can  be  said  to  be  doing  the  act.  In  the 
doing  of  which  be  Is  guilty  of  negligence,  In 
the   course  of  his,  employment     A   master 
is   not  responsible  for  any  act  or  omission 
of  his  servant  which  is  not  connected  with 
tbe  business  in  which  he  serves  him,  and  does 
not  happen  in  the  course  of  bis  employment, 
and,  in  determining  whether  a  particular  act 
is  done  in  the  course  of  tbe  servant's  em- 
ployment, it  is  proper  first  to  Inquire  wheth- 
er the  servant  was  at  the  time  engaged  in 
serving  his  master.    If  the  act  be  done  while 
tlie  servant  is  at  liberty  from  the  service 
and  pursuing  bis  own  ends  exclusively,  the 
master  Is  not  responsible.     If  the  servant 
was,  at  tbe  time  when  tbe  injury  was  In- 
flicted, acting  for  himself,  and  bis  own  master 
pro  tempore,  tbe  master  Is  not  liable.    If  tbe 
servant  steps  aside  from  his  master's  busi- 
ness, for  however  short  a  time,  to  do  an  act 
not  connected  with  such  business,  the  rela- 
tion of  master  and  servant  Is  for  tbe  time  sus- 
pended.    Such,   variously  expressed,   Is  the 
uniform  doctrine  laid  down  by  all  authori- 
ties.'   •    •    •    A  learned  text-writer,  after 
a  careful  review  of  the  authorities,  thus  stat- 
ed tbe  rule:    'It  is  not  necessary,  in  order 
to  fix  tbe  master's  liability,  that  tbe  servant 
should,  at  the  time  of  tbe  injury,  have  been 
acting  under  the  master's  orders  or  directions, 
or  that  the   master  should   know  that  tbe 
servant  was  to  do  the  particular  act  that 
produced  tbe  Injury  In  question.    It  is  enough 
if  tbe  act  was  within  the  scope  of  bis  em- 
ployment, and,  if  so,  the  master  is  liable,  even 
though  the  servant  acted  willfully  and  In  di- 
rect   violation    of    bis    orders.    •    •    •    A 
master  cannot  screen  himself  from  liability 
for  an  injury  committed  by  his  servant  with- 
in tbe  line  of  bis  employment  by  setting  up 
private  Instructions  or  orders  given  by  him, 
and  their  violation  by  the  servant    By  put- 
ting the  servant  in  bis  place  he  becomes  re- 
sponsible for  all  his  acts  within  the  line  of 
his  employment,  even  though  they  are  will- 
ful and  directly  antagonistical  to  bis  orders. 
Tbe  simple  test  is  whether  they  were  acts 
within    the   scope    of   bis   employment — not 
whether  they  were  done  while  prosecuting 
tbe  master's  business,  but  whether  they  were 
done  by  tbe  servant  in  furtherance  thereof, 
and  were  such  as  may  fairly  be  said  to  have 
been  authorized  by  him.    By  authorized  is 
not  meant  authority  expressly  conferred,  but 
whether  tbe  act  was  such  as  was  incident  to 
the  performance  of  the  duties  Intrusted  to 
blm  by  the  master,  even  though  in  opposition 
to  his  express  and  positive  orders.'    Wood  on 
Master  and  Servant  (1st  Ed.)  585.    The  same 
author  said:    'Without  stopping  to  give  fur- 
ther iUnstratlons  from  tbe  modern  cases.  It 
may  be  said  to  be  well  settled  that  tbe  master 
Is  not  only  responsible  for  the  negligence  or 
misfeasance  or  malfeasance  of  his  servant  in 
respect  of  tbe  discharge  of  duties  expressly 


Imposed  upon  him,  but  also  In  all  cases  where 
the  act  of  the  servant  is  within  the  scope  of 
bis  Implied  authority,  and  in  determining 
this  the  nature  of  the  employment,  and  the 
ends  and  purposes  sought  to  be  attained,  are 
material  elements  and  the  real  test  of  liabil- 
ity. Prima  facie,  when  the  act  is  one  which 
the  master  himself  might  have  done,  it  will 
be  presumed  that  It  was  an  act  within  the 
scope  of  tbe  servant's  authority,  and  the  bur- 
den of  proving  want  of  authority  rests  upon 
the  defendant.'  Wood  on  Master  and  Serv- 
ant, 558.  •  •  •  Whether  the  servant  was 
at  the  time  in  question  acting  within  the 
scope  of  his  employment  or  outside  of  it  to 
effect  some  purpose  of  his  own  is  generally  a 
question  of  fact  for  a  Jury,  and  Its  verdict  is 
conclusive,  provided  there  be  any  substantial 
testimony  to  support  it  Mott  v.  Ice  Co.,  73 
N.  Y.  643;  Cohen  v.  Dry  Dock  Co.,  09  N. 
Y.  170;  Scbulte  v.  Holliday  [54  Mich,  73,  19 
N.  W.  752],  supra" 

[2]  In  addition  to  these  rales,  the  modern 
doctrine  Is  that.  If  the  master  owes  an  af- 
firmative duty  of  protecting  a  party  from  in- 
Jury,  as  a  passenger  upon  a  railway  train, 
an  occupant  of  a  sleeping  car,  a  guest  of  an 
Inn,  or  any  other  person  to  whom  tbe  master 
owes  an  afilrmatlve  duty  of  protection,  he  is 
responsible  for  tbe  wrongful,  malicious,  or 
tortious  acts  of  bis  servants,  although  not 
done  In  tbe  course  of  their  employment. 
Garvick  v.  Railroad,  124  Iowa,  601,  100  N. 
W.  498;  8.  c  131  Iowa,  415,  108  N.  W.  327, 
117  Am.  St  Rep.  432 ;  St  Peter  v.  Telephone 
Co.,  151  Iowa,  294,  131  N.  W.  2;  McDonald 
V.  Francbere,  102  Iowa,  496,  71  N.  W.  427; 
Bryan  v.  Railroad,  63  Iowa,  464,  19  N.  W. 
295;  Johnson  v.  Railroad,  58  Iowa,  348,  12 
N.  W.  329;  Healy  v.  Johnson,  127  Iowa, 
221,  103  N.  W.  92;  McKinley  v.  Railroad,  44 
Iowa,  314,  24  Am.  Rep.  748;  Swlnarton  v. 
Le  Boutliller,  7  Misc.  Rep.  639,  28  N.  T. 
Supp.  53,  affirmed  In  148  N.  Y.  762,  43  N.  B. 
990;  Brooks  v.  Jennings,  35  Ind.  App.  221, 
73  N.  B.  951.  Also  cases  cited  in  notes  to 
Daniel  v.  Railroad,  4  L.  R.  A.  (N.  S.)  485; 
Gassenhelmer  v.  Railroad,  40  L.  R.  A.  (N. 
S.)  908;  Hayne  v.  Railroad,  3  L.  R.  A.  (N. 
S.)  605.  Just  bow  far  this  doctrine  should 
be  extended  has  not  as  yet  been  thoroughly 
settled,  but  see  Porter  v.  Railroad,  41  Iowa, 
358;  Pullman's  Car  Co.  v.  Campbell,  154 
D.  S.  513,  14  Sup.  Ct  1151,  38  L.  Ed.  1069; 
Mann  Car  Co.  v.  Dupre,  54  Fed.  646,  4  C. 
C.  A.  540,  21  L.  R.  A.  289;  Horgan  v.  Rail- 
road, 208  Mass.  287,  94  N.  B.  386;  Gas- 
way  ▼.  Railroad,  68  Ga.  216;  Texas  R.  R. 
V.  Jones  (Tex.  Civ.  App.)  39  S.  W.  124; 
Southwestern  R.  R.  v.  FrankUn  (Tex.  Civ. 
App.)  44  S.  W.  701;  Georgia  R.  R.  v.  Rich- 
mond, 98  Ga.  495,  25  S.  B.  565;  Bowen 
V.  Railroad,  136  Fed.  306,  69  C.  G  A.  444, 
70  L.  R.  A.  916 ;  Texas  v.  Cassldy  (Tex.  Civ. 
App.)  137  S.  W.  389 ;  Williams  v.  Telephone 
Co.,  12  Misc.  Rep.  666,  83  N.  Y.  Supp.  849. 
Contra:  Berryman  t.  RaUroad,^28  Fa.  621, 
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extended  liability  as  to  carriers  has  been 
applied  to  express  companies  (Rlchberger 
V.  Express  Co.,  73  Miss.  161,  18  South'.  992, 
31  L.  R.  A.  390,  55  Am.  St  Rep.  522),  to 
theater  managers  (Dickson  t.  Waldron,  135 
Ind.  507,  34  N.  E.  606,  35  N.  B.  1,  24  I*  R. 
A.  483,  488,  41  Am.  St  Rep.  440.  Bat  see 
Railroad  v.  Baum,  26  Ind.  73;  Fowler  v. 
Holmes  [Caty  Ct]  3  N.  Y.  Snpp.  816),  to  hotel 
keepers  (Curtis  t.  Dinneen,  4  Dak.  245,  30  N. 
W.  148 ;  Wade  t.  Thayer,  40  Cal.  578;  GUe 
V.  Ubbey,  86  Barb.  [N.  T.]  70.  Contra: 
Evansville  v.  Baum,  26  Ind.  73;  Calys's 
Case,  8  Coke,  82),  to  freight  agents  (Ck>lumbus 
V.  Christian,  97  Ga.  66,  25  S.  E.  411.  Con- 
tra: Bowen  ▼.  Railroad,  136  Fed.  306,  69 
C.  C.  A.  444,  70  L.  R.  A.  915),  to  baggage 
masters  (Georgia  R.  R.  ▼.  Richmond,  98  Ga. 
495,  25  S.  E.  565),  to  mercantile  bouses  (Mc- 
Donald y.  Franchere,  supra;  Collins  t.  But- 
ler, 83  App.  Dlv.  12,  81  N.  Y.  Supp.  1074. 
Contra:  Bowen  v.  Railroad,  supra;  Mali  r. 
Lord,  39  N.  Y.  381,  100  Am.  Dec.  448),  to 
agricultural  associations  (Brooks  v.  Ass'n,  35 
Ind.  App.  221,  73  N.  E.  951),  to  bailors  and 
bailees  (Jones  v.  Glass,  35  N.  a  305),  to 
street  car  drivers  (Wise  t.  Railway,  91  Ky. 
537,  16  8.  W.  351),  and  to  pnllman  car  em- 
ployes (Pullman  Co.  v.  Lawrence,  74  Miss. 
782,  22  South.  53;  Alrey  t.  Pullman  Co.,  50 
La.  Ann.  648,  23  South.  512 ;  Campbell  t.  Car 
Co.  [C.  C]  42  Fed.  484). 

The  reason  for  these  exceptions  or  appar- 
ent exceptions  to  the  rule  of  nonliability, 
where  the  act  of  the  servant  is  not  within  the 
scope  of  his  employment^  actual  or  ap- 
parent, is  that  the  master  owed  the  i)erson  in- 
jured some  special  duty  (Birmingham  v.  Baird, 
130  Ala.  334, 30  South.  466,  54  L.  B.  A.  752,  89 
Am.  St  Rep.  43),  and  this  exception  has  been 
applied  in  many  cases  where  patrons  of  a 
carrier  were  assaulted  by  an  employe  thereof 
(Columbus  Co.  v.  Christian,  97  Ga.  56,  25  S. 
E.  411 ;  Georgia  Co.  v.  Richmond,  98  Ga.  495, 
25  S.  E.  5C5 ;  Savannah  v.  Quo,  103  Ga.  125, 
29  S.  E.  607,  40  L.  R.  A.  483,  68  Am.  St  Rep. 
85). 

Apparently  without  reference  to  this  ex- 
ception. It  has  been  held  that  an  assault 
committed  by  an  employe  of  a  railway  com- 
pany upon  a  consignee  of  freight  who  was  in 
the  freight  house  for  the  purpose  of  getting 
his  freight  was  within  the  scope  of  the  em- 
ployer's employment  Gassheimer  v.  Rail- 
road, 57  South.  718,  40  L.  B.  A.  (N.  S.)  998, 
supra;  Daniel  v.  Railroad,  117  N.  C.  592,  23 
S.  E.  327.  See,  also,  to  same  effect  Case 
V.  Ilulsebush,  122  Ala.  212,  26  South.  155. 

In  Gassheimer  Case,  it  was  said:  "The 
court  below  makes  it  clear  that  the  motion 
was  overruled  on  the  theory  that  the  Jury 
might  have  Inferred  that  Mabson  assaulted 
plaintiff   because   plaintiff  had   made  com- 


the  decisions  of  tills  court  that  corporatioDs 
are  liable  for  the  wrongful  acta  of  their 
agents  or  employ^  done  in  the  course  of 
their  employment  or  In  the  line  of  their  as- 
signed duties.  The  difficulty  in  particular 
cases  arises  in  the  proper  application  of  this 
principle  of  law  to  the  facts.  The  case  of 
Case  V.  Holeebush,  122  Ala.  212,  26  South. 
155,  is  strikingly  like  the  case  at  bar  in  all 
essential  respects.  In  that  case  the  tax  col- 
lector of  Mobile  county  was  held  personally 
liable  for  an  assault  and  battery  committed 
by  his  deputy  upon  a  taxpayer  who  bad  gone 
to  the  collector's  office  to  pay  taxes.  The 
assanlt  grew  ont  of  a  dispute  about  a  fee 
the  deputy  sought  to  collect  In  the  case  at 
hand  there  is  nothing  to  indicate,  however 
remotely,  that  the  assault  grew  out  of  any- 
thing but  the  delay  in  the  delivery  of  plain- 
tiff's freight  The  trial  court  referred  the 
assault,  or  held  that  the  jury  might  have  re- 
ferred it  to  the  fact  that  plaintiff  had  com- 
plained to  Mabaon's  superior  otUcers.  But 
the  complaint  was  about  the  delay,  and  we 
have  no  difficulty  in  taking  all  that  occurred 
between  plalntUI  and  Mabson  and  Mabson's 
superiors  as  part  and  parcel  of  one  transac- 
tion." 

And,  in  Daniel's  Case,  the  court  said:  "A 
patron  of  the  defendant,  while  in  his  ware- 
house on  business  connected  with  the  road. 
Is  entitled,  from  defendant's  agent  to  protec- 
tion against  assaults  or  insults  from  any 
one.  The  language  of  the  deceased  to  the 
agent  was  rude  and  wrong,  for  which  the 
agent  bad  a  right  to  expell  him  from  the 
premises  by  using  such  force  as  was  neces- 
sary, and  no  mora  The  offensive  language 
of  the  deceased,  however,  did  not  justify  or 
excuse  the  violence  of  the  agent  and,  if  his 
violent  act  was  done  within  the  scope  of  his 
employment  or  line  of  duty,  then  his  employ- 
er, the  defendant  is  liable  in  damages  for 
the  injury  complained  of,  by  reason  of  the 
original  contract  and  the  act  of  tlie  agent 
while  so  engaged.  Was  the  agent's  act  in 
the  course  of  his  employment  and  while 
about  the  master's  business?  No  decisive 
test  can  be  given ;  but  in  all  cases  the  ques- 
tion whether  the  act  wsis  committed  by  the 
servant  in  the  service  of  his  employer,  or 
for  his  own  purpose,  is  one  for  the  Jury,  in 
view  of  all  the  circumstances.  Wood,  Mast 
&  S.  594;  Hussey  v.  Norfolk  Southern  R.  Co., 
98  N.  C.  34,  3  S.  E.  923,  2  Am.  St  Rep.  312. 
In  this  case  that  question  was  submitted  to 
the  Jury  in  the  charge  of  the  court,  and  by 
their  verdict  the  fact  that  the  agent  was  act- 
ing within  the  line  of  his  employer's  business 
is  settled  in  the  afflrmative." 

In  New  EllersUe  Club  ▼.  Stewart.  123  Ey. 
8,  93  S.  W.  598,  9  L.  R.  A.  (N.  S.)  475,  the  Su- 
preme Court  of  Kentucky  said:  "It  is  fnr^ 
ther  urged  that,  in  committing  the  assault 
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upon  appellee,  Proctor  wa.«  not  acting  Mrltbln 
the  line  of  his  employment,  and  therefore  the 
fishing  club  l8  not  liable  for  his  conduct,  and 
in  support  of  this  view  oar  attention  Is  called 
to  the  cases  of  Louisville  &  N.  R.  Co.  v. 
Routt,  76  S.  W.  513,  25  Ky.  Law  Rep.  887; 
Sullivan  V.  Louisville  &  N.  R.  Co.,  115  Ky. 
447,  74  8.  W.  171,  103  Am.  St  Rep.  330.  In 
the  first  mentioned  case,  the  corporation  was 
held  not  liable  for  the  act  of  Its  servant  In 
purposely  and  maliciously  throwing  a  lump 
of  coal  at  Routt,  with  a  design  to  Injure 
him ;  the  servant  not  being  at  the  time  act- 
ing within  the  scope  of  his  employment  In 
the  latter  case,  the  court  said:  'Where  the 
servant  steps  aside  from  his  employment, 
and  assumes  to  act  and  does  act  solely  on 
his  own  account  in  a  matter  which  the  mas- 
ter has  no  more  connection  with  than  if  he 
were  the  most  complete  stranger,  it  would 
not  be  logical  or  fair  to  make  the  master 
vicariously  suffer  for  it  for,  in  doing  that 
act,  the  servant,  so  called,  was  absolutely  his 
own  master.'  In  both  these  cases  the  initial 
act  of  the  servants  was  outside  the  line  of 
their  employment  At  no  time  during  the 
transaction  were  they  acting  within  the 
scope  of  th^r  duties.  It  is  difficult  to  define 
with  accuracy  the  point  at  which  the  mas- 
ter's liability  for  the  acts  of  his  servant 
ends;  but,  under  the  facte  of  this  case. 
Proctor,  when  he  attempted  to  prevent  ap- 
pellee from  fishing,  and  when  the  altercation 
between  them  commenced,  was  clearly  act- 
ing within  the  scope  of  his  employment,  and 
the  assault  and  battery  complained  of  was 
merely  a  continuation  of  the  first  act  There 
was  no  appreciable  length  of  time  between 
them.  Everything  that  was  done  happened' 
on  the  premises  under  the  control  of  the  fish- 
ing club,  and  where  Proctor  had  authority  as 
its  agent  Where  the  agent  begins  a  quarrel 
while  acting  within  the  scope  of  his  agency, 
and  Immediately  follows  it  up  by  a  violent 
assault,  the  master  will  be  liable,  as  the  law 
under  the  circumstances  will  not  undertake 
to  say  when,  in  the  course  of  the  assault,  he 
ceased  to  act  as  agent  and  acted  upon  his 
own  responsibility." 

In  Richberger  v.  American  Express  Co.,  73 
Miss.  161,  18  South,  022,  31  L.  R.  A.  390,  66 
Am.  St  Rep.  440,  the  court  said:  "But  it  is 
urged  that,  however  applicable  this  doctrine 
may  be  to  carriers  of  passengers,  it  is  not 
applicable  to"  employes  of  "an  express  com- 
pany. Doubtless  there  is  a  difference  in  the 
extent  of  the  application  of  the  principle, 
as  between  carriers  of  passengers  and  ex- 
press  companies,  measured  exactly  by  the 
difference  In  the  things  done  by  them  in  the 
discharge  of  their  duties,  respectively.  But 
the  principle  applies  to  both.  An  express 
company  does  not  transport  passengers,  and 
cannot  be  made  liable,  as  a  carrier  of  pas- 
sengers might,  for  willful  tort  committed 
by  its  agent  on  passengers  in  their  transpor- 
ts tlon;  but  it  keeps  offices  for  the  transac- 
tion of  its  proper  business,  a  business  calling 
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to  its  offices  every  day  thousands  of  citizens, 
and  in  its  dealing  with  its  customers  in  ite 
offices,  in  Its  business,  it  is  bound,  in  Judge 
Story's  language,  'for  respectful  treatment 
and  for  decency  of  demeanor.'  It  is  im- 
possible to  say,  on  the  allegations  of  this 
declaration,  that  the  tort  committed  imme- 
diately upon  the  delivery  of  the  receipt  to 
the  agent,  and  because  of  the  demand  for  the 
refunding  of  what  was  plaintiff's  conceded 
due,  was  so  separated  in  time  or  logical  se- 
quence as  not  to  have  been  an  act  done  in  the 
master's  business.  The  whole  transaction 
occurred  in  the  shortest  time,  and  was  one 
continuous  and  unbroken  occurrence.  The 
cursing  and  abusing  and  maltreatment  were 
all  administered  in  connection  with  the  tak- 
ing of  the  receipt,  and  immediately  upon  its 
delivery,  and  because  of  the  demand  for  Us 
rights  in  that  matter,  and  while  plaintiff  was 
in  appellee's  office  to  transact  and  transact- 
ing, this  very  business.  What  was  said  and 
done  thus  immediately  upon  the  delivery  of 
the  receipt  was  part  of  the  res  gestae.  As 
well  said  by  Judge  Thompson,  in  his  Com- 
mentaries on  Corporations  (section  6299,  top 
of  page  4928):  'In  this  view,  even  under  the 
modem  doctrine,  the  acts  and  declarations 
of  the  servant  or  agent  tending  to  show  his 
state  of  mind  at  the  time  of  the  act  com- 
plained of  would  be  admissible  in  evidence 
as  part  of  the  res  gestie.'  We  have  hereto- 
fore quoted  from  the  masterly  opinion  of 
Judge  Andrews  In  Rounds  v.  Delaware,  L.  & 
W.  R.  Co.,  64  N.  Y.  136  [21  Am.  Rep.  597],  in 
Illinois  C.  R.  Co.  V.  Latham,  72  Miss.  32,  16 
South.  757,  to  show  when  in  thte  character 
of  case  the  corporation  would  not  be  liable. 
Complementary  to  that,  we  close  this  opin- 
ion with  the  words  of  the  same  great  Judge, 
in  the  same  case,  at  page  134  of  64  N.  Y.  [21 
Am.  Rep.  697],  to  show  here  a  case  of  liabil- 
ity: The  master  who  puts  the  servant  in  a 
place  of  trust  or  responsibility,  or  commits 
to  him  the  management  of  his  business  or 
care  of  his  property,  is  Justly  held  responsi- 
ble when  the  servant,  through  lack  of  Judg- 
ment or  discretion,  or  from  Infirmity  of 
temper,  or  under  the  influence  of  passion 
aroueed  by  the  circumstances  and  the  occa- 
sion, goes  beyond  the  strict  line  of  his  duty 
or  authority,  and  inflicts  an  unjustifiable  in- 
Jury  upon  another.' " 

Again  in  Dunn  v.  W.  D.  Tel.  Co.,  2  Ga. 
App.  845,  59  S.  E.  189,  the  Court  of  Appeals 
of  Georgia  said:  "From  this  principle,  uni- 
versaUy  recognized,  springs  the  corollary  that 
all  such  persons,  natural  and  artificial,  shall 
afford  to  such  members  of  the  public  as  have 
occasion  to  transact  with  them  business  of 
the  nature  they  are  holding  themselves  oat 
as  being  accustomed  to  do  safe  and  decent 
access  to  the  places  opened  up  for  the  trans- 
action of  the  business  In  question.  This 
safety  does  not  mean  mere  physical  safety, 
nor  this  decency  mere  absence  of  obscenity ; 
but  by  the  employment  of  the  expression 
'safe  and  decent  access'  it  la  intended  to  con- 


law  compels  a  telegraph  company  to  accept 
impartlaUy  from  every  person  by  reason  of 
the  fact  that  be  cannot  enter  the  pnbllc  office 
witboat  being  subjected  to  Insalt  or  personal 
affront  A  violation  of  this  duty  bas  oc- 
curred whenever  a  person  entering  tbe  tele- 
graph office  for  the  purpose  of  sending  a  mes- 
sage has  been  met  with  disrespectful  or 
Insulting  treatment  at  the  bauds  of  tbe  com- 
pany's agents.  It  Is  Immaterial  that  tbe  per- 
son tlius  Injured  bad  no  personal  Interest  In 
tbe  message,  or  that  he  was  the  mere  agent 
of  another,  for  there  Is  no  such  requirement 
as  that  persons  desiring  to  transact  business 
with  public  utility  corporations  shall  do  so  In 
person.  Tbe  fact  that  the  right  of  respectful 
treatment,  while  attempting  to  do  business 
with  a  public  service  company,  follows  as 
the  natural  sequence  from  the  rl^t  to  be 
served  impartially  and  at  all  reasonable 
times  seems  to  render  the  citation  of  author- 
ity as  to  the  existence  of  this  right  of  re- 
spectful treatment  unnecessary.  We  do,  how- 
ever, call  attention  to  tbe  Oeorgia  cases  of 
Gasway  v.  Atlanta  &  West  Point  R.  Co.,  B8 
Oa.  216,  221,  and  Georgia  B.  Ck).  v.  Rich- 
mond, 98  Ga.  495,  502,  25  S.  B.  665.  It  wiU 
be  noted  that,  while  these  were  actions 
against  carriers,  in  neither  case  did  the  lia- 
bility depend  upon  the  fact  that  the  plaintlfF 
was  a  passenger.  In  Gasway's  Case  he  was 
attempting  to  check  baggage  as  agent  for 
his  wife.  In  Richmond's  Case  he  had  called 
at  the  passenger  station  to  see  about  certain 
trunks,  and  the  court,  in  deciding  the  case, 
took  pains  to  call  attention  to  the  fact  that 
tbe  relation  of  carrier  and  passenger  did 
not  exist  at  that  time.  We  might  multiply 
citation  of  precedents;  but  these  are  sufB- 
clent" 

Without  quoting  from  other  cases,  it  is 
enough  to  cite  the  following  additional: 
Rogahn  v.  Foundry,  79  Wis.  573,  48  N.  W. 
669;  Morris  Co.  v.  Henley,  145  Ala.  678,  40 
South.  52;  Anderson  Co.  v.  Diaz,  77  Ark. 
606,  92  S.  W.  861,  4  L.  R.  A.  (N.  S.)  649,  113 
Am.  St  Rep.  180;  Letts  v.  H.  Steamship 
Co.,  70  N.  J.  Law,  358,  57  Atl.  392;  Goodwin 
V.  Greenwood,  16  Okl.  4S9,  85  Pac.  1115; 
Bergman  v.  Hendrlckson,  106  Wis.  434,  82  N. 
W.  304,  80  Am.  St  Rep.  47. 

[3]  Looking  now  to  the  facts  which  the  tes- 
timony tended  to  establish,  we  find  that  de- 
fendant Is  a  corporation,  engaged  in  a  public 
duty  as  a  common  carrier;  that  it  put  Pat- 
tlson  in  charge  of  its  freight  office,  where  Its 
patrons  were  Invited  to  go.  In  virtue  of  his 
employment,  Pattisou  bad  undoubted  author- 
ity to  remove  trespassers  and  undesirables 
both  from  the  freight  house  and  the  loading 


the  assault  was  committed  he  was  conferring 
with  Pattlson  about  an  entirely  legitimate 
matter.  Although  he  used  abusive  and  in- 
sulting language  to  Pattlson,  this  did  not 
Justify  Pattlson  in  making  an  assault  upon 
him.  The  matter  of  securing  the  goods  was 
80  closely  related  to  the  assault  that  it  would 
not  do  to  say,  as  a  matter  of  law,  that  tbe 
assault  was  so  entirely  disconnected  with 
the  delivery  of  the  goods  as  that  the  defend- 
ant should  not  be  held  responsible  therefor. 
Tbe  whole  matter  grew  out  of  plaintiff's  at- 
tempt to  get  his  goods,  and  we  should  not 
say,  as  a  matter  of  law,  that  the  assault  was 
so  far  removed  from  Pattison's  duties  in  the 
premises  that  the  defendant  should  not  be 
held  responsible  therefor.  In  view  of  the 
public  nature  of  defendant's  employment  of 
the  fact  that  plaintiff  was  entitled  to  go  up- 
on the  premises  to  rec^ve  his  goods,  and 
that  defendant  owed  him  the  duty  of  protec- 
tion while  there,  the  least  that  can  be  said 
is  tliat  the  question  of  whether  or  not  the  act 
of  Pattison's  was  within  the  scope  of  his 
employment  in  assaulting  tbe  plaintiff  and 
removing  him  from  the  freight  honse  and 
platform  was  one  of  fact  for  a  Jury. 

[4,  6]  That  plaintiff  used  abusive  language 
toward  Pattlson  would  not  Justify  an  assault, 
and,  even  if  plaintiff  attempted  to  strike 
Pattlson,  this  would  not  Justify  the  latter  in 
doing  more  than  was  reasonably  necessary  to 
protect  himself  from  the  assault  It  would 
not  Justify  tbe  servant  in  pursuing  plaintiff, 
striking  him  from  the  rear,  and  pushing  or 
kicking  him  from  the  platform.  Onr  con- 
clusion in  this  case  is  fully  sustained  in  St 
Peter  ▼.  Telephone  Co.,  supra;  Johnson  v. 
Railroad,  68  Iowa,  348, 12  N.  W.  329 ;  HamU- 
ton  V.  Railroad,  119  Iowa,  660,  93  N.  W.  594. 

Tbe  trial  court  was  in  error  in  dlrectini; 
the  verdict  and  its  Judgment  must  be  and  It 
is  reversed. 

WEAVER,  C  J,  and  GAYNOR  and  WITH- 
ROW,  JJ.,  concurring. 


STATE  V.  GASTON. 

(Supreme  Court  of  Iowa.    Nov.  22,  1913.) 

Appeal  from  District  Court,  Polk   Count; : 
W.  H.  McHenry,  Judge. 
"Not  to  be  officially  reported." 

PER  CURIAM.  Defendant,  was  todicted, 
tried,  and  convicted  of  the  crime  of  assault 
witli  Intent  to  inflict  great  bodily  injury,  and 
appeals.  Tiie  cause  was  submitted  on  a  short 
transcript  of  tbe  record.  We  have  examined 
the  record  and  find  no  error. 

The  judgment  is  affirmed. 
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STATE  V.  HAMPTON. 

(Supreme  Court  of  Iowa.    Not.  22,  1913.) 

Appeal  from  District  Court,  Polk  County. 
"Not  to  be  officially  reported."    Affirmed. 

PER  CURIAM.  Defendant  was  indicted. 
tried,  and  convicted  of  the  crime  of  assault 
with  intent  to  inflict  great  bodil^  injury. 
From  the  judgment  pronounced,  he  appeals. 

The  cause  was  submitted  on  a  short  tran- 
script of  the  record,  which  we  have  examined. 
We  discover  no  error,  and  the  judgment  is  there- 
fore affirmed. 


STATE  V.  WIIiKINS. 

(Supreme  Court  of  Iowa.    Nov.  22,  1918.) 

Appeal  from   District  Court,  Polk  County; 
W.  H.  McHenry,  Judge. 
"Not  to  be  officially  reported."    Affirmed. 

PER  CURIAM.  Defendant  was  indicted, 
tried,  and  convicted  of  the  crime  of  assault 
with  intent  to  inflict  great  bodily  injury.  From 
tbe  judgment  he  appeals. 

The  cause  was  submitted  on  a  short  tran- 
script of  the  record,  which  has  been  examined. 
No  error  appears. 

The  judgment  is  affirmed. 


STATE  T.   HUNTBNLBITER. 

(Supreme  Court  of  Iowa.    Nov.  22,  1918.) 

Appeal  from  District  Court,  Polk  County. 
"Not  to  be  officially  reported."    Affirmed. 

PER  CURIAM.  The  defendant  was  indict- 
ed, tried,  and  convicted  of  having  committed 
larceny  by  embezzlement  The  appeal  is  sub- 
aiitted  on  short  transcript,  and  we  discover  no 
error  in  tbe  record. 

Tbe  Judgment  is  affirmed. 


STATE  T.  BEESON. 
(Supreme  Court  of  Iowa.    Nov.  22,  1913.) 
Appeal  from  District  Court,  Linn  County. 
INot  to  be. officially  reported."    Affirmed. 


"iNot  to  be  officially  report 
See,  also,  136  N.  W.  317. 


PER  CDRIAM.  This  cause  was  submitted 
on  a  short  transcript  of  tbe  record,  which  upon 
examination  discloses  no  error. 

The  judgment  convicting  the  defendant  of 
the  crime  of  manslaughter  is  affirmed. 


NICHOLI/S  &  TAYLOR  ▼.  FREDERICK 

MILLING  CO.  et  aL 

(Supreme  Onrt  of  Minnesota.    Nov.  28,  1918.) 

Affeai.  and  Ebrob  m  193,  223*)— Presenta- 
tion Beix>w— Necessitt. 

Objections  that  the  judgment  was  in  ex- 
cess of  that  which  the  complaint  justified^  and 
that  the  complaint  was  fatally  defective  in  its 
statement  of  one  cause  of  action,  could  not  be 
considered  on  appeal,  when  not  presented  below. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  1226-1238,  1240,  1338- 
1342,  1344, 184(5-1850;  Dec.  Dig.  »  193,  223.»] 

Appeal  from  District  Court,  Hennepin 
County ;  B^  F.  Walte,  Judge. 

Action  by  Nicbolls  &  Taylor  against  tbe 
Frederick    Milling     (Company     and     others. 


Judgment  for  plaintiffs.  From  denial  of  de- 
fendant White's  application  to  open  the  judg- 
ment, with  permission  to  answer  and  de- 
fend, Wblte  appeals.    Affirmed. 

Norton  &  Norton,  of  Minneapolis,  for  ap- 
pellant Wilson,  Mercer,  Swan  &  Stlnchfleld, 
of  Mtnneapolia,  for  respondents. 

PER  CURIAM.  The  summons  and  com- 
plaint were  personally  served  upon  defend- 
ant White  on  July  6,  1911.  He  made  no 
appearance  in  the  action,  and  judgment  was 
rendered  against  him  on  August  7,  1911. 
Thereafter,  and  in  November,  1912,  defendant 
applied  to  the  conrt  below  to  open  the  judg- 
ment, wltb  permission  to  answer  and  defend 
In  the  action.  The  application  was  denied, 
and  defendtmt  appealed. 

We  discover  from  the  record  no  abuse  of 
discretion  In  denying  the  application.  Near- 
ly all  the  material  facts  set  forth  by  defend- 
ant as  his  excuse  for  not  answering  in  time 
were  denied  by  the  affidavits  submitted  by 
the  plaintiffs  in  opposition  to  the  application, 
and  the  truth  of  the  excuses  was  thereby 
made  a  qnestion  of  fact  By  denying  the 
application  the  conrt  below  must  be  deemed 
to  have  found  the  facts  against  defendant 
Oar  examination  of  the  record  discloses  no 
reason  for  disapproving  the  conclusions  of 
the  trial  court  Therefore  it  cannot  be  said 
that  there  was  an  abuse  of  discretion  In  de- 
nying the  relief  asked  for. 

The  further  contention  of  the  defendant 
that  the  judgment  was  in  excess  of  that 
which  the  complaint  justified,  and  as  to  one 
of  the  causes  of  action  therein  stated  that 
the  complaint  was  fatally  defective  in  not  al- 
leging sufficient  facts,  was  not  presented  to 
tbe  court  below  by  the  moving  papers,  was 
not  there  considered,  and  therefore  is  not 
properly  before  this  conrt  If  the  judgment 
Is  deemed  excessive,  the  matter  should  t>e 
presented  to  the  court  below. 

Order  affirmed. 


CHIPPEWA  COUNTT  STATE  BANE  r. 
HAUBRIS. 

(Supreme  Court  of  Minnesota.    Nov.  28,  1913.) 

Appeal  anp  Ebbob  (|  979*)— Discbetionaby 
ItuuNo  —  GBANTina  or  New  Tbiai.  — Evi- 

PENCB. 

The  trial  court's  discretion  in  awarding  a 
new  trial  will  not  be  disturbed  on  appeal,  where 
the  evidence  is  not  manifestly  and  palpably  in 
favor  of  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eiror,  Cent  Dig.  SS  3871-B873,  3877;  Dee.  Dig. 
§  979.*] 

Appeal  from  District  Oourt,  Chippewa 
County;  O.  B.  Qvale,  Judge. 

Action  by  the  CUppewa  County  State  Bank 
against  J.  M.  Haubris.  Verdict  for  defend- 
ant From  an  order  granting  a  new  trial, 
defendant  appeals.    Affirmed. 


•For  other  cases  sea  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  4b  Am.  Dig.  Ker-No.  SerlM  A  Rep'r  Indexes 
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J.  M.  Ficeman,  «>t  Olivia,  for  appellant  A. 
E.  Kief,  J.  O.  Bangland,  and  Olof  GJerset,  all 
of  Montevideo,  for  respondent 

PER  CURIAM.  Action  against  the  payee 
of  a  promissory  note,  who  bad  transferred 
the  same  before  maturity  to  plaintifT  by  his 
Indorsement  waiying  demand,  notice  of  de- 
mand, and  nonpayment  Defense,  that  the 
waiver  found  above  the  Indorsement  was 
placed  thereon  after  the  transfer.  Verdict 
for  defendant  On  motion  of  plaintifT,  the 
court  granted  a  new  trial,  on  the  ground  that 
the  verdict  la  not  Justified  by  the  evidence. 
Defendant  appeals. 

The  order  muat  be  affirmed.  Defendant 
testified  positlTely  that  the  waiver,  which 
was  by  a  rubber  stamp,  was  not  on  the  note 
when  he  signed  his  name  on  the  back  thereof. 
Plaintiff  cashier  Is  equally  i>ositive  in  his  tes- 
timony that  he  affixed  the  rubber  stamp  be- 
fore defendant's  signature  was  attached.  No 
other  witness  had  any  knowledge  of  the  ac- 
tual transaction.  Under  this  state  of  the 
record,  our  decisions  settle,  beyond  contro- 
versy, that  we  should  not  Interfere  with  the 
trial  court's  discretion  In  awarding  a  new 
trial.  The  testimony  is  not  manifestly  and 
palpably  in  favor  of  the  verdict  Hicks  t. 
Stone,  13  Minn.  434  (GU.  398),  has  always 
been  adhered  to.  Farmer  v.  Stillwater  Wa- 
ter Co.,  99  Minn.  119, 108  N.  W.  824;  Kramer 
V.  Perkins,  102  Minn.  4S6,  113  N.  W.  1062,  15 
L.  R.  A.  (N,  8.)  1141;  Aveiy  v.  Holllston,  104 
Minn.  178,  116  N.  W.  364;  Hansen  v.  Lee, 
104  Minn.  232,  116  N.  W.  482;  Marek  T. 
Holly,  119  Minn.  216,  137  N.  W.  860. 

Order  affirmed. 


OAREL  T.  HAEDECKB  et  aL 
(Sapreme  Court  of  Minnesota.    Nov.  21,  1913.) 

(Syllaivi  ly  the  Court.) 
Mauoious  PBosKOimoN  (8  60*)— Attachmbnt 

— BxKifPT  Pbopebtt— Action— BviDBNci:. 
In  an  action  for  maliciouBly  suing  out  a 
writ  of  attachment  and  levying  upon  exempt 
property,  it  was  error  to  receive  in  evidence  a 
part  of  the  record  in  a  subsequent  suit  between 
the  plaintiff  and  one  of  the  defendants,  where 
the  plaintiff  recovered  damages  for  the  breach 
of  a  contract,  which  breach  existed  at  the  time 
of  the  suing  out  of  the  attachment  and  might 
have  been  used  as  a  counterclaim;  and  the 
court  properly  granted  a  new  trial  because  of 
such  error. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  SS  138-145;  Dec  Dig. 
§  60.»] 

Appeal  from  District  Ooort,  Dakota  Coun- 
ty; Wm.  Hodgson,  Judge. 

Action  by  George  Carel  against  August 
Haedecke  and  others.  Verdict  for  plaintiff. 
From  an  order  granting  a  new  trial,  he  ap- 
peals.   Affirmed. 

C.  P.  Carpenter,  of  Northfleld,  for  appel- 
lant R.  D.  Barrett  of  Northfleld,  for  re- 
spondent 


.DIBELI^  0.  Thla  actioa  was  brought  by 
the  plaintiff  to  recover  damages  for  what 
he  terms  abnse  of  process  and  trespass. 
The  verdict  was  for  $200  in  his  favor.  The 
court  granted  a  new  trial.    He  appeals. 

On  November  26, 1910,  the  defendant  Babb 
commenced  an  action  against  the  plaintiff 
in  a  justice  court  In  (Dakota  county,  and 
caused  an  attachment  to  Issue.  No  affidavit 
for  attachment  was  ffied.  The  Justice,  one 
of  the  defendants,  was  without  Jurisdiction. 
He  directed  servloe  of  the  attachment  to 
be  made  by  the  defendant  Palon  upon  spe- 
dflc  exempt  property  of  the  plaintiff,  and  It 
was  BO  levied.  He  was  not  a  constable  of 
the  county,  and  no  showing  such  as  la  re- 
quired by  R.  Ifc  1905,  f  3897,  Justifying  a 
service  1^  blm,  was  made.  The  defaidant 
Haedecke  was  the  agent  of  the  plaintiff  in 
instituting  and  conducting  the  proceeding. 

In  1912,  an  action  brought  by  the  plaintiff 
against  the  defaidant  Babb  to  recover  dam- 
ages for  the  breach  of  a  contract  entered 
into  In  August  1910,  whereby  the  plaintiff 
was  to  cultivate  and  till  the  farm  of  the 
defendant  for  the  crop  season  of  1910-1911, 
was  tried  In  Rice  county.  It  resulted  in  a 
verdict  In  favor  of  the  plaintiff  for  $300, 
less  the  sum  of  $55  and  Interest  represented 
by  a  note  of  April  26,  1910,  which  was  in- 
cluded in  the  suit  in  the  Justice's  court  On 
the  trial  of  the  case  at  bar  the  court  re- 
ceived in  evidence  a  part  of  the  record  in 
the  Rice  county  action,  including  the  plead- 
ings, a  copy  of  the  verdict  a  statement  of 
some  of  the  proceedings,  and  a  statement 
that  Judgment  had  been  entered  and  tbtt 
no  appeal  had  been  taken.  This  we  thint 
was  error,  and,  if  so,  the  trial  court's  order 
granting  a  new  trial  should  be  sustained. 

The  purpose  of  the  evidence  was  to  show 
that  at  the  time  of  the  suit  In  Justice  court 
the  plaintiff  had  a  claim  against  the  de- 
fendant exceeding  the  amount  there  claimed. 
It  was  not  sought  to  use  a  former  Judg- 
ment as  a  bar,  nor  to  prove  by  it  an  Issue 
in  the  case,  but  merely  to  prove  an  eviden- 
tiary fact  which  It  vras  thought  bore  on  the 
question  of  malice.  The  defendant  had  the 
absolute  right  to  bring  salt  In  the  Justice 
court  The  claim  in  suit  was  not  disputed. 
The  gist  of  the  wrong  complained  of  Is,  not 
that  suit  was  brought  in  a  Justice  court 
but  that  an  attachment  was  there  malidons- 
ly  sued  out  and  levied  upon  plalntUTs  ex- 
empt property.  It  is  not  very  important 
whether  plaintiff  had  a  counterclaim;  but 
evidence  of  a  trial  In  another  county,  a 
showing  of  what  the  pleadings  were,  with  a 
recital  of  a  part  of  the  proceedings,  and  a 
showing  that  the  Jury  had  found  a  verdict 
for  the  plaintiff  in  a  considerable  amount 
If  skillfully  used  before  a  Jury,  was  Ukely 
prejudicial.  The  evidence  was  clearly  errone- 
ous as  to  all  other  than  the  defendant  Babb, 
and  we  think  erroneous  as  to  aU. 

Order  affirmed. 


•For  otber  cues  see  Bam*  topio  and  section  NUMBER  In  Dec.  Dig.  ft  AiB.  Dig.  Kar-No.  Bvlas  *  R«p'r  Indezss 
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MASON  y.  OBDAB  LAKB  lOB  00. 
(Supreme  Conrt  ot  MinneBota.    Not.  21,  1918.) 

(ByUaUu  (y  the  Court.) 

1.  SAUCB    d    23*)— OonTBAOt-WHAT   COHBTI- 
TUTXS. 

Defendant  made  a  proposition  to  aopplr 

SlalntiS  with  ioe  for  his  meat  market,  and  to  de- 
ver  it  as  ordered,  which  plaintiff  accepted.  Aft- 
er both  parties  had  acted  under  this  afrreement 
for  two  years,  plaintiff  ordered  ice  which  defend- 
ant promised  to  dellTer  on  the  same  or  the  fol- 
lowing day,  bat  failed  to  do  so,  and  in  conse- 
quence thereof  plaintiff's  meats  spoiled.  Held, 
that  the  giving  and  acceptance  of  the  order  con- 
stituted a  contract  for  the  delivery  of  the  ice  so 
ordered,  even  U  the  prior  agreement  were  in- 
valid. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  44-48;  Dec  Dig.  |  23.*] 

2.  Salxs    (i   420*)— Bbbach    or   Contbaot— 
QxTianoK  fob  Jury. 

That  whether  defendant  failed  to  deliver  the 
ice  as  agreed,  and  whether  plaintiff  used  prop- 
er efforts  to  obtain  ice,  were  questions  for  the 
jury. 

[Eld.  Note.— For  other  cases,  see  Bales,  Cent 
Dig.  i  1202;    Dec  Dig.  i  420.*] 

8.  Salkb  (I  418*)— Bbbaoh  ov  Contract— El- 

BlfENTS  OF  DAUAGE. 

That  damage  to  the  meats  was  within  the 
contemplation  of  the  parties  as  a  probable  con- 
■equence  of  the  breach  of  the  contract. 

[Ed.  Note— For  other  cases,  see  Sales,  Cent 
Dig.  f§  1174-1201;   Dec  Dig.  i  418.*] 

4.  Sales  (i  418*)— Bbkaoh  ov  Contbaoj^— Bi<- 

KUENTS  or  Damaob. 

That  there  were  no  reversible  errors  in  the 
charge. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1174-1201;  Dec  Dig.  f  418.*] 

Appeal  from  Municipal  Conrt  of  Minneapo- 
lis;  E.  A.  Montgomery,  Jndge. 

Action  by  Thomas  Mason  against  the  Ce- 
dar Lake  Ice  Company.  Verdict  for  plaintiff, 
and,  from  denial  of  altematlTe  motion  for 
Judgment  or  new  trial,  defendant  appeals. 
Afflrmed. 

Simon  Meyers,  of  Minneapolis,  for  appel- 
lant David  B.  Thomas,  of  Minneapolis,  for 
respondent 

TAYLOR,  0.  This  is  an  action  to  recover 
damages  for  breach  of  contract  to  furnish 
Ice.  Plaintiff  recovered  a  verdict,  and  de- 
fendant appeals  from  an  order  denying  its 
alternative  motion  for  Judgment  or  for  a  new 
trial. 

[1]  Plaintiff  conducted  a  meat  market  in  the 
dty  of  Minneapolis  from  May,  1910,  nntll 
July,  1912.  When  ke  first  opened  his  market, 
defendant  solicited  the  business  of  supplying 
him  with  the  ice  which  he  would  need  in 
connection  therewitlL  Plaintiff  accepted  the 
offer,  and,  under  the  agreement,  whenever 
he  needed  ice,  gave  an  order  therefor  to  the 
driver  of  defendant's  ice  wagon.  Whenever 
an  order  was  so  given,  the  driver  delivered 
tbe  ice,  either  upon  the  same  or  the  following 
day.  Plaintiff  paid  for  the  ice  received,  up- 
on bills  therefor  rendered  by  defendant  at 


tbe  end  of  each  month.  The  business  be- 
tween them  was  conducted  in  this  manner 
during  the  entire  period  that  plaintiff  oper- 
ated his  market 

Plaintiff  claims  that,  on  two  occasions  in 
June^  1912,  he  ordered  ice  in  the  usual  man- 
ner which  the  driver  promised  to  deliver  on 
the  same  or  the  follovrlng  day,  but  which 
in  fact  was  not  delivered  until  several  days 
later,  and  that  by  reason  of  such  delay  his 
meats  spoiled  and  became  worttilesa.  De- 
fendant denies  that  there  was  any  delay, 
and  claims  that  the  ice  was  delivered  prompt- 
ly and  within  the  usual  time.  This  issue 
was  submitted  to  the  Jury  and  the  evidence 
is  sufficient  to  sustain  the  verdict 

Defendant  insists  that  no  valid  contract 
existed  between  the  parties,  and  that  plain- 
tiff cannot  recover  for  tliat  reason.  It  is 
urged  that  neither  the  quantity,  price,  terms, 
time  of  delivery,  nor  duration  of  the  arrange- 
ment were  specified  or  agreed  upon,  and 
therefore  that  plaintiff  was  under  no  legal 
obligation  to  purchase  from  defendant,  nor 
defendant  to  sell  to  plaintiff. 

It  is  clear  that  either  party  could  have 
terminated  the  arrangement  Plaintiff  could 
have  declined  to  make  further  purchases 
from  defendant,  and  defendant  could  have 
declined  to  make  further  sales  to  plaintiff. 
Whether  the  fact  that  the  arrangement  bad 
been  acted  upon  by  both  parties  for  two 
years  continuously  before  the  alleged  breach 
imposed  a  duty  upon  the  one  terminating  it 
to  give  timely  notice  thereof,  so  that  its  ter- 
mination unexpectedly  would  not  entail  un- 
necessary loss  upon  the  other,  need  not  be 
determined.  Defendant  makes  no  claim  that 
It  had  terminated  the  arrangement,  or  bad 
sought  or  intended  so  to  do.  On  the  con- 
trary defendant  claims  to  have  filled  the 
orders  in  controversy  under  and  in  strict  ac- 
cordance with  the  agreement  Defendant's 
proipositlon  to  furnish  ice  was  in  the  nature 
of  a  continuing  offer  to  plaintiff,  and  when 
plaintiff  gave  the  orders  in  controversy,  and 
defendant  accepted  and  undertook  to  fill  such 
orders,  a  contract  then  came  into  existence 
between  them  for  the  delivery  of  tbe  ice  so 
ordered,  even  if  the  previous  agreement  were 
Invalid. 

[2]  Defendant  also  contends  that  plaintiff 
did  not  make  a  sufficient  effort  to  save  his 
meats  by  procuring  ice  elsewhere.  Plaintiff 
testified  that,  when  the  ice  did  not  arrive  at 
the  usual  time,  be  urged  defendant  to  hasten 
its  delivery  and  continued  such  urging  until 
the  delivery  was  made.  His  testimony  also 
tends  to  show  that  no  other  ice  was  available 
in  that  locality.  There  Is  nothing  to  indicate 
that  he  had  any  reason  to  believe  that  the 
ice  would  not  be  delivered  as  requested,  and 
whether  he  exercised  reasonable  diligence,  un- 
der the  circumstances,  was  a  question  tor 
the  Jury  and  was  properly  submitted  to  them. 

[S,  4]  The  charge  to  the  Jury  contains  no 
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celved  and  accepted  as  was  usual  and  cus- 
tomary. It  appears  without  dispute  that  de- 
fendant knew  the  character  of  plaintiff's 
business  and  the  purpose  for  which  the  Ice 
was  to  be  used.  If,  In  consequence  of  defend- 
ant's failure  seasonably  to  deliver  the  Ice, 
plaintUTs  meats  became  damaged  without 
any  fault  or  failure  of  duty  on  plaintUTs 
part,  such  damage  (In  the  words  of  the  trial 
court)  "may  reasonably  be  supposed  to  have 
been  In  contemplation  of  both  parties  at  the 
time  of  making  their  agreement  to  order  and 
deliver  the  ice,  as  the  probable  result  of  the 
breach  of  it,"  and  defendant  was  liable  there- 
for. 

The  above  matters  appear  so  conduaively 
tliat  we  are  of  opinion  that  it  was  not  error 
for  the  court  to  instruct  the  Jury  to  such 
effect  as  a  matter  of  law. 

Order  affirmed. 


STATE  V.  DUFOUB. 
(Sapieme  Court  of  Minnesota.    Nov.  21.  1918.) 

(Byllohv*  hy  the  Court.) 

DiSOBDEBLT  HoDBK  (|  13*)— EUEIOCNTS  OF  OF- 
FENSE—TiMB — F^OOF. 

Time  is  not  an  essential  element  of  the 
offense  of  keeping  a  disorderly  house,  and  it  is 
not  necessary  to  prove  the  commission  of  the 
offense  within  the  time  laid  in  the  indictment. 
[B)d.  Note. — For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  f  20;  Dec  Dig.  i  18.*] 

Appeal  from  District  Court,  Polk  County; 
William  Watts,  Judge. 

Margaret  Di^our  was  convicted  of  keeping 
a  disorderly  house,  and  appeals.    Affirmed. 

F.  A.  Grady,  of  Grookston,  for  appellant 
Lyndon  A.  Smith,  Atty.  Gen.,  and  E.  O.  Ha- 
gen,  of  Crookston,  for  the  State. 

HALLAM,  J.  Defendant  was  convicted  of 
the  crime  of  keeping  a  disorderly  house.  The 
indictment  cliarged  the  commisi^on  of  the  of- 
fense on  the  17tb  day  of  May,  1913,  and  con- 
tinuously thereafter  until  date  of  the  indict- 
ment, viz.,  June  3,  1913.  The  court  instruct- 
ed the  Jury  In  substance  that  they  might  find 
the  defendant  guUty  on  proof  that  she  kept 
a  disorderly  house  at  a  time  earlier  tlian  the 
time  fixed  in  the  indictment  Defendant  con- 
tends that  she  could  be  convicted  only  upon 
proof  of  commission  of  the  offense  within 
the  dates  charged  in  the  indictment  This  is 
the  only  question  in  the  case. 

It  is  conceded  that  in  general  it  is  i\ot  nec- 
essary to  prove  the  commission  of  a  crime  on 
the  precise  day,  or  even  year,  laid  in  the  in- 
dictment, except  where  the  time  is  a  materi- 
al ingredient  of  the  offense,  as  where  the  act 
done  is  imlawful  only  during  certain  seasons, 
on  certain  days,  or  at  certain  hours  of  the 


New,  22  Minn.  76 ;  State  v.  Gerber,  111  Minn. 
132,  126  N.  W.  482 ;  Commonwealth  v.  Briggs. 
11  Mete.  [Mass.]  573).  But  the  crime  of  keep- 
ing a  disorderly  house  necessarily  involves  a 
succession  of  acts  (State  v.  Beckards,  21 
Minn.  47),  and  it  is  contended  that  when  an 
offense  of  this  kind  is  charged  in  the  indict- 
ment a  different  rule  obtains,  and  that  in 
such  cases  time  is  material  and  must  be  prov- 
ed as  alleged. 

There  are  some  authorities  that  sustain 
this  view.  Tile  rule  appears  to  liave  originat- 
ed with  an  obiter  dictum  in  the  case  of  Com- 
monwealth V.  Pray,  13  Pick.  (Mass.)  359.  364. 
In  Commonwealth  v.  Briggs,  11  Mete.  (Mass.) 
573,  Shaw,  O.  J.,  said  tliat  the  rule  was  "well 
settled."  It  has  since  been  followed  in  many 
cases  in  Massachusetts.  Commonwealth  v. 
Gardner,  7  Gray,  494 ;  Commonwealth  t.  13- 
well,  1  Gray,  463;  Commonwealth  v.  Con- 
nors, 116  Mass.  35;  Commonwealth  v.  Dun- 
ster,  145  Mass.  101,  13  N.  E.  350;  Common- 
wealth V.  Peretz,  212  Mass.  253,  OS  N.  R  1054. 
Ann.  Cas.  IdlSD,  4S4.  It  has  been  applied 
even  where  an  offense,  consisting  of  succes- 
sive acts,  is  charged  as  having  l>een  commit- 
ted on  a  single  day,  and  the  proof  lias  in 
such  case  been  limited  to  tliat  day.  Common- 
wealth V.  Elwell,  1  Gray,  463;  Common- 
wealth V.  Traverse,  11  Allen,  260.  The  same 
rule  has  l>een  adopted  in  some  other  Jurisdic- 
tions on  the  strength  of  the  precedent  of  the 
Massachusetts  cases.  Brevaldo  v.  State,  21 
Fla.  789 ;  State  v.  Small,  80  Me.  452.  14  Aa 
942;  Fleming  v.  State,  28  Tex.  App.  234,  12 
S.  W.  605.  We  do  not  find  that  this  rule 
has  elsewhere  obtained.  Indeed,  Holmes,  J., 
speaking  for  the  court  in  United  States  v. 
Kissel,  218  n.  S.  601,  609,  81  Sup.  Ct  124. 
126  (54  li.  Ed.  1168),  refers  to  these  decisions 
and  saya:  "This  has  been  thought  to  be  a 
local  peculiarity,  and  the  contrary  has  been 
decided  elsewhera"  There  are  many  author- 
ities to  the  contrary — State  v.  Arnold,  98 
Iowa,  253,  67  N.  W.  252;  State  v.  Beno,  41 
Kan.  674,  682,  21  Paa  803;  Howard  v.  Peo- 
ple, 27  Colo.  396,  61  Paa  695 ;  Carter  v.  Unit- 
ed States,  1  Ind.  T.  842,  37  8.  W.  204;  Unl^ 
ed  States  v.  BU^,  6  Blatch.  204,  Fed.  Cas. 
No.  16,104 ;  1  Bishop,  New  Crim.  Procedure, 
S  402;  22  Cyc.  453.  See,  also.  State  v.  Ah 
Sam,  14  Or.  347.  13  Pac.  308. 

No  reason  occurs  to  us  why  tills  sort  of  an 
offense  should  form  an  exception  to  the  g»i- 
eral  rule,  and  we  hold,  in  accordance  with 
what  seems  to  tie  the  lietter  reason,  that  the 
crime  of  keeping  a  disorderly  house  is  gov- 
erned by  the  general  principle  ttiat  the  alle- 
gation of  time  is  not  material,  and  that  it  Is 
not  necessary  to  prove  the  commission  of  the 
offense  within  the  time  laid  in  the  indict- 
ment 
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The  precise  effect  of  a  conviction  predicatp 
ed  on  proof  of  the  commission  ^of  the  offense 
at  a  time  not  within  the  dates  charged  in  the 
indictment  as  a  bar  to  other  prosecutions  is 
not  involved  in  this  case,  and  we  express  no 
opinion  upon  tliis  point. 

Order  affirmed. 


LEWIS  V.  JOHNSON. 
(Supreme  Coart  of  Minnesota.    Nov.  fl,  1913.) 

(SvUabut  by  the  Oowrt.) 

GONTBAOTS  (I  24*)-  FBAUDS,  STATtHB  OT  (|{ 
103,  118»)— .ACCKPTANCB  OF  PBOPOBAi— NK- 
CSS8ITT. 

A  party  to  whom  an  offer  of  contract  ia 
made  must  either  accept  it  wholly  or  reject  it 
wholly.  A  proposition  to  accept  on  terms  vary- 
ing from  those  offered  is  a  rejection  of  the  of- 
fer and  a  substitution  in  its  place  of  the  coun- 
ter proposition.  It  puts  an  end  to  the  negotia- 
tion BO  far  as  the  original  offer  is  concerned. 
The  original  offer  thereby  loses  its  vitality  and 
is  no  longer  pending;  hence  the  party  who  has 
submitted  the  counter  proposition  cannot,  at  his 
own  option,  revive  and  accent  the  original  offer 
which  be  has  once  virtually  rejected.  In  or- 
der to  give  the  rejected  offer  any  new  vitality, 
there  must  be  a  renewal  of  it,  or  renewed  as- 
sent to  it,  by  the  party  who  made  it  In  a  case 
witltin  the  statute  of  frauds,  the  sxreement  to 
deal  on  the  basis  of  the  rejected  offer  must  be 
in  writing; 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dit.H  100-108:  Dec.  Dig.  I  24J< 
Frauds,  Statute  of,  Cent  15ig.  H  19^208,  262- 
•205;   Dec.  Dig.  U  103.  118.*1 

Appeal  from  District  Court,  Hennepin 
County;  Horace  IX  Dickinson,  Judge. 

Action  by  James  liewls  against  Jens  Jolin- 
son.  From  an  adverse  order,  plaintiff  ap- 
peals.   Affirmed. 

C.  S.  Marden,  of  Barnesville,  and  W.  B. 
Douglas,  of  St  Paul,  for  appellant  James 
A.  Peterson  and  Paul  J.  Thompson,  both  of 
Minneapolis,  for  respondent 

HALrl/AM,  J.  Defendant  owned  a  half  sec- 
tion of  land  in  Clay  county.  Plaintiff  enter- 
ed Into  negotiations  to  buy  It  The  negotia- 
tions were  conducted  by  correspondence  and 
a  number  of  letters  were  exchanged  between 
tbem.  Plaintiff  claims  a  contract  of  sale  was 
made  and  that  It  was  broken  by  defendant 
Defendant  denies  that  any  contract  was  ever 
made.  There  are  two  letters  which,  if  they 
could  be  taken  alone,  would  make  out  a 
contract  The  first  Is  a  letter  written  by 
defendant  to  plaintiff,  dated  January  8,  1909, 
mal^g  a  proposition  as  follows:  "I  will  ac- 
cept your  offer  of  $21  per  acre.  •  •  • 
This  must  be  spot  cash,  subject  to  the  mort- 
gage of  $3,000  which  is  due  next  fail.  You 
will  liave  to  make  settlement  to  the  renters 
for  the  plowing  done  this  falL"  The  other  is 
a  letter  written  by  plaintiff  to  defendant  of 
January  26,  1909,  purporting  to  accept  the 
above  proposition. 

The  trouble  arises  from  the  fact  that  there 


was  intervening  correspondence  which  pre- 
cludes our  regarding  these  two  letters  as  a 
completed  offer  and  acceptance.  This  inter- 
vening correspondence  was  as  follows:  Whefi 
plaintiff  received  the  letter  of  January  8tb, 
Instead  of  accepting  Its  terms,  he  wrote  the 
following:  "Now,  Mr.  J.  Johnson,  I  will  give 
you  what  I  said  for  the  land,  $21  per  acre" 
^-entirely  eliminating  the  matter  of  settle- 
ment with  the  renters  and  of  the  incumbrance 
on  the  land.  This  was  not  an  acceptance  of 
defendant's  offer.  It  was  a  rejection  of  it  9 
Cyc.  290;  Kileen  v.  Kennedy,  90  Minn.  414, 
97  N.  W.  126 ;  Bastlan  Bros.  Co.  v.  Wemott- 
Howard  Co.,  113  Minn.  196,  129  N.  W.  369 ; 
M.  A  St  li.  Ry.  Co.  V.  Columbus  Rolling  Mill, 
119  U.  8.  149,  151,  7  Sup.  Ct  168,  30  I*  Ed. 
376;  Egger  v.  Nesbltt,  122  Mo.  667,  676,  27 
S.  W.  385,  43  Am.  St  Rep.  596.  There  was 
still  further  correspondence  before  the  let- 
ter of  January  26th.  On  January  13th  de- 
fendant wrote  plaintiff,  stating  that  the  mort- 
gage. Instead  of  being  $3,000  on  the  half  sec- 
tion in  question,  was  $6,000  on  the  whole 
section,  and  further  stating:  "I  have  no  con- 
tract with  parties  who  are  to  rent  the  land 
for  this  season,  but  they  did  some  plowing 
last  falL  •  •  •  If  I  sell  to  you,  you  will 
have  to  take  care  of  the  renters" — and  add- 
ing the  further  significant  language,  "I  will 
not  accept  my  money  on  this  deal  until  ev- 
erything is  arranged  satisfactorily  to  all  par- 
ties interested,"  evidently  meaning  that 
everything  must  be  arranged  "satisfactorily" 
to  the  tenants.  The  terms  contained  in  this 
letter  are  not  identical  with  those  of  the  let- 
ter of  January  8th.  On  January  14,  1909, 
plaintiff  again  wrote,  making  still  another 
counter  proposition.  After  all  this  Interv^- 
Ing  correspondence,  varying  on  both  sides 
from  the  original  offer  of  January  8th,  plain- 
tiff could  not  catch  up  this  letter  of  January 
8th,  and,  by  writing  a  letter  accepting  its 
terms,  make  a  binding  contract,  without  some 
renewed  assent  thereto  on  the  part  of  the 
defendant.    This  is  well  settled. 

The  law  Is  that  a  party  to  whom  an  offer 
is  made  Is  at  liberty  to  accept  wholly,  or  to 
reject  wholly,  but  one  of  these  things  he 
must  do.  Parsons  on  Contracts,  *477.  A 
proposition  to  accept  on  terms  varying  from 
those  offered  is  a  rejection  of  the  offer  and 
a  substitution  In  Its  place  of  the  counter 
proposition.  It  puts  an  end  to  the  negotia- 
tion so  far  as  the  original  offer  is  concerned. 
The  original  offer  thereby  loses  its  vitality, 
and  is  no  longer  pending  l)etween  the  par- 
ties; hence  the  party  who  has  submitted  the 
counter  proposition  cannot,  at  his  own  op- 
tion, revive  and  accept  the  original  offer, 
which  he  has  once  virtually  rejected.  Fox  v. 
Turner,  1  111.  App.  153.  See,  also,  Lanz  v. 
McLaughlin,  14  Minn.  72  (Oil.  65),  and  cases 
above  dted.  In  order  to  give  the  rejected 
offer  any  new  vitality,  there  must  be  a  re- 
newal of  It,  or  renewed  assent  to  It,  by  the 
party   who   made   It     Sheffield   Canal   Co. 
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T.  Sheffield  &  Rotherham  Ry.  Co.,  8  Eng.  Ry. 
&  Canal  Cases,  121,  132.  The  attempted  ac- 
ceptance of  a  rejected  offer  is  In  effect 
nothing  more  than  a  proi>osal  which  must  be 
assented  to  by  the  original  offerer  before  any 
contract  arises.  The  reTlval  of  the  rejected 
offer  Is  an  essential  part  of  the  contract  and 
It  must  be  proven  aa  a  enbstantlye  fact 

It  is  not  contended  that  defendant  assent- 
ed to  a  revival  of  his  offer  of  January  8th  in 
express  terms.  Plaintiff  contends  that  he  did 
so  by  assenting  to  completion  of  the  nego- 
tiations in  accordance  with  this  letter.  The 
evidence  of  such  assent  Is  that  he  employed 
an  attorney  "to  fix  up  the  title";  that  the 
attorney,  at  defendant's  direction,  caused  ab- 
stracts of  title  to  be  forwarded  to  plaintiff's 
attorney,  and  carried  on  some  correspond- 
ence with  plalntifTs  attorney.  If  we  were 
called  upon  to  determine  the  significance  of 
those  acts,  we  should  deem  them  of  doubtful 
force  as  tending  to  establish  a  contract.  In 
view  of  the  attitude  in  fact  taken  by  this 
attorney  in  the  correspondence  that  followed. 
This  correspondence  showed  that  differences 
as  to  the  terms  on  which  the  parties  were  to 
contract  arose  at  the  very  inception  of  the 
renewed  negotiations.  We  are,  however,  re- 
lieved from  determining  the  effect  of  the 
somewhat  equivocal  character  of  these  acts 
by  the  express  terms  of  the  statute  of  frauds. 
This  is  a  contract  for  the  sale  of  land,  which, 
under  the  statute  of  frauds,  must  be  In  writ- 
ing. It  seems  to  us  self-evident  that.  If  par- 
ties agree  to  deal  on  the  basis  of  a  rejected 
offer,  the  vendor's  assent  thereto,  being  an  es- 
sential part  of  the  contract,  most  be  in  writ- 
ing. Davis  r.  Parish's  Rep's,  litt  Sel.  Oas. 
(Ky.)  163,  12  Am.  Dec.  287;  Sprague  v.  Ho- 
sle,  165  Mich.  30,  118  N.  W.  497,  19  L.  R.  A. 
(N.  S.)  874,  130  Am.  St  Rep.  668 ;  Hyde  T. 
Wrench,  3  Beav.  (Eng.)  334.  It  was  not  In 
writing  in  this  case.  Where  a  contract  with- 
in the  statute  of  frauds  is  made  out  by  cor- 
respondence, the  correspondence  taken  to- 
gether must  establish  the  contract  In  all  its 
terms.  It  can  receive  no  aid  from  parol  evi- 
dence. Jenness  v.  Mt  Hope  Iron  Co.,  63  Me. 
20.  A  parol  agreement  to  deal  on  the  basis 
of  a  rejected  offer  is  of  no  avail.  After  the 
contract  had  once  expired,  it  could  not  be 
resuscitated  by  parol,  any  more  than  it 
could  have  been  originally  created  by  parol. 
This  position  would  be  too  clear  to  admit  of 
question  if,  instead  of  a  few  days,  a  few 
years  bad  intervened  between  the  expira- 
tion of  the  written  contract  and  the  attempt 
to  revive  it  Upon  principle,  however.  It  is 
evident  that  the  length  of  time  whidi  had 
elapsed  can  make  no  difference  in  this  re- 
spect Davis  V.  Parish's  Rep's,  litt  Sel.  Cas. 
(Ky.)  153,  12  Am.  Dec.  287. 

We  hold  that  no  contract  was  ever  made 
between  the  parties.  It  accordingly  be- 
comes unnecessary  to  consider  the  further 
questions  argued  by  counsel. 

Order  affirmed. 


HACKNBT  T.  FETSOH. 
(Sapieme  Coo^  of  Minnesota.    Nov.  21.  1913J 

fSyttalut  Iv  the  Court.) 

1.  Set-Off    awd    Coi7NTXBCi.Anc    n    24»)  — 
GaotrNDS— AcnoN  vob  Dakaoxb— Daicagb 

FOB   TOBT. 

A  coonterclaim  pleaded  by  defendant  ii 
held  to  state  a  canae  of  action  that  existed  in 
his  favor  and  against  the  plaintifl  at  the  time 
the  action  was  commenced. 

[Ejd.  Note.— For  other  caaee,  see  Set-Off  and 
(3ountercIafan.  Cent  Dig.  U  89-42;    Dec  Dis. 

2.  Sbt-Off  and  C!onirnBoi.iLiK  (|  28*>— Ao- 

TlOir   FOB  DAHAGBS— CODNTBBCLAIX. 

The  cause  of  action  arose  oat  of  the  trant- 
action  pleaded  in  the  complaint  as  the  founda- 
tion of  plaintUTa  claim,  and  is  connected  with 
the  subject  of  the  action. 

[Ed.  Note. — For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  U  49-61;  Dec  Dig. 
i  29.*] 

Appeal  from  District  Camt,  Ramsey  Coob- 
ty;  William  Louis  Kelly,  Judge. 

Action  by  Joseph  M.  Hackney  against  Wil- 
liam A.  Fetsch.  From  an  order  overruling 
plalntifTa  demurrer  to  defendant's  counter- 
claim, plaintiff  appeals.     Affirmed. 

Ashley  Coffman  and  P.  J.  McLaughlin,  both 
of  St  Paul,  for  appellant  a  D.  &  R.  D. 
O'Brien,  of  St  Panl,  for  respondent 

BUNN,  J.  This  is  an  appeal  by  plaintiff 
from  an  order  overruling  his  separate  de- 
murrer to  a  counterclaim  pleaded  in  the  an- 
swer. 

The  complaint  alleged  that  pUdntlff  was 
the  owner  of  the  Brokerage  Building  in  St 
Paul;  that  defendant  for  more  than  a  year 
past,  and  ap  to  February  8,  1913,  occupied 
a  room  in  the  building  for  the  purposes  of  a 
retail  dgar  store  under  a  written  lease:  that 
by  the  terms  of  this  lease  defendant  agreed 
to  maintain  said  cigar  store  in  said  room 
until  February  28,  1913;  that  on  February 
8th  defendant  abandoned  the  room  and  re- 
moved therefrom  his  fixtures  and  stodc;  that 
on  February  10th  plaintiff  entered  into  lawfnl 
and  peaceful  possession  of  said  premises  for 
the  purpose  of  removing  the  rubbish  left  by 
defendant  and  Installing  a  retail  cigar  store 
therein;  that  on  the  11th  defendant,  with 
bis  employes  and  with  force  of  arms,  entered 
the  premises,  threatened  to  assault  plaintiff 
with  a  deadly  weapon, ,  interfered  with  his 
occupancy  of  the  room,  and  obstructed  and 
Interfered  with  his  business,  to  his  damage 
In  the  sum  of  $100.  It  is  alleged  that  de- 
fendant is  Insolvent  The  relief  asked  is  a 
money  Judgment  for  $100  damages,  and  an 
injunction  restraining  defendant  from  enter- 
ing the  premises  or  interfering  with  plaln- 
tifTs occupancy  thereof.  This  complaint  was 
filed  February  11,  1913.  The  lease,  attached 
as  an  exhibit  shows  that  the  monthly  rent 
was  payable  In  advance  on  the  1st  day  of 
each  month,  and  that  it  expired  February  2S, 
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1918.  It  contained  the  coTenant,  among 
others,  that  defendant  was  to  use  the  leased 
premises  "only  for  the  purpose  of  cigar, 
tobacco,  and  confectionary  business." 

The  answer  consisted  of  denials  of  the  al- 
legations of  the  complaint  and  fonr  counter- 
claims. Plaintiff  demurred  separately  to  each 
of  these  counterclaims.  The  court  sustained 
the  demurrers  to  the  second,  third,  and 
fourth  counterclaims,  and  they  are  not  In- 
volved on  this  appeal.  The  first  counter- 
claim,  the  demurrer  to  which  was  overruled, 
pleaded  the  following  facts  as  constituting 
a  cause  of  action  against  plaintiff: 

Defendant  occupied  the  leased  premises  as 
a  retail  cigar  store  during  the  term  of  the 
lease  until  February  10,  1913.  He  had  paid 
the  rent  for  the  month  of  February.  He  had 
applied  to  plaintiff  for  a  renewal  of  the  lease, 
and  was  advised  that  he  must  vacate  the 
premises  on  February  28th,  when  the  lease 
expired.  On  or  prior  to  February  8th,  de- 
fepdant  procured  another  store  in  the  vicin- 
ity, and  on  the  10th  moved  a  part  of  bis  stock 
from  the  premises  described  in  the  lease  to 
his  new  location,  preparatory  to  surrender- 
ing the  leased  premises  to  plaintiff  on  the 
28th.  On  February  10th,  during  defendant's 
absence,  plaintiff  broke  into  and  entered  the 
premises,  took  possession  thereof,  and  put 
new  locks  on  the  doors.  Defendant  then  re- 
turned and  took  possession.  On  the  11th 
plaintiff  again  broke  into  and  entered  the 
room,  excluded  defendant  therefrom,  and  has 
continued  ever  since  to  remain  in  possession 
thereof.  On  February  12th  plaintiff  convert- 
ed to  his  own  use  stock  In  trade  of  the  de- 
fendant to  the  value  of  $500  found  in  the 
room.  The  relief  demanded  Is  Judgment  for 
this  $500,  and  for  $160,  the  alleged  value  of 
the  use  and  occupancy  of  the  premises  for 
the  month  of  February. 

[1]  The  first  question  is  whether  the  coun- 
terclaim pleads  a  cause  of  action  agaUst 
plaintiff  that  existed  at  the  time  the  action 
was  commenced;  that  Is,  February  11th.  If 
it  does  not,  the  demurrer  should  have  been 
sustained.  As  to  the  alleged  act  of  conver- 
sion of  defendant's  stock  in  trade  on  Febru- 
ary 12th,  treating  that  as  a  separate  tort 
committed  on  that  day,  it  would  be  clear 
that  the  cause  of  action  to  recover  therefor 
did  not  exist  until  the  tort  was  committed, 
which  was  after  the  action  was  commenced. 
But  the  counterclaim  alleges  a  wrongful 
breaking  Into  the  premises,  removing  the  old 
locks,  and  substituting  new  ones,  and  a  tak- 
ing possession  by  plaintiff  on  February  10th, 
and  a  second  wrongful  entry  and  exclusion 
of  defoidant  on  the  11th,  the  day  the  action 


was  brought.  It  cannot  be  questioned  that 
these  acts  of  plaintiff  immediately  gave  de- 
fendant a  cause  of  action  to  recover  dam- 
ages for  the  tort  The  allegations  are  amply 
sufilcient  to  state  a  good  cause  of  action  In 
tort,  imless  it  be  in  the  allegations  of  dam- 
age. It  Is  correct,  as  claimed  by  plaintiff, 
that  defendant  would  have  no  cause  of  ac- 
tion in  the  nature  of  assumpsit  to  recover  for 
the  value  of  the  use  and  occupation,  because 
plaintiff  was  a  trespasser,  and  could  not.be 
converted  Into  a  tenant  without  his  consent. 
Such  an  action  lies  only  where  the  relation  of 
landlord  and  tenant  subsists  between  the 
parties,  founded  on  agreement,  express  or  im- 
plied. Hurley  v.  Lamoreaux,  29  Minn.  138, 
12  N.  W.  447;  Crosby  v.  Home  &  Danz  Co., 
45  Minn.  249,  47  N.  W.  717.  But  the  coun- 
terclaim does  not  attempt  to  state  a  cause 
of  action  in  the  nature  of  assumpsit  It  Is 
purely  in  tort  The  allegation  as  to  the  value 
of  the  use  and  occupation  may  be  treated 
as  surplusage,  or  as  an  allegation  of  an  evi- 
dentiary matter.  The  general  allegation, 
that  "by  reason  of  the  premises  defendant 
has  been  damaged  and  has  suffered  damages 
in  the  sum  of  at  least  $650,"  can  be  properly 
construed  as  an  allegation  of  damages  in  the 
sunt  of  $150  for  the  torts  of  plaintiff  com- 
mitted on  the  10th  and  11th  of  February. 
PlaintUTs  acts  amounted  to  an  eviction,  and 
defendant  bad  paid  rent  for  the  rest  of  the 
montti.  We  think  defendant  could  recover 
for  the  tort,  and  that  one  item  of  his  dam- 
ages would  be  the  rent  for  which  he  had  re- 
ceived no  return.  We  think,  also,  that  this 
right  of  recovery  was  complete  when  defend- 
ant was  evicted.  He  was  not  obliged  to  wait 
until  the  end  of  the  month  before  seeking 
his  remedy.  We  hold  that  the  cause  of  ac- 
tion pleaded  in  the  counterclaim  was  one 
existing  in  favor  of  defendant  at  the  time 
the  action  was  commenced. 

[2]  The  question  remains  whether  the 
cause  of  action  arises  "out  of  the  contract  or 
transaction  pleaded  in  the  complaint  as  the 
foundation  of  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action."  R.  L.  1905, 
{  4181.  We  deem  It  unnecessary  to  refer 
to  our  decisions,  or  to  analyze  further  the 
"transaction"  pleaded  In  the  complaint,  or 
the  "subject  of  the  action,"  or  the  nature  of 
the  counterclaim.  We  hold  that  the  cause  of 
action  arises  out  of  the  transaction  pleaded 
as  the  foundation  of  plaintiff's  claim — the 
alleged  wrongful  acts  of  defendant  in  at- 
tempting to  retain  possession  of  the  leased 
premises — and  also  that  it  is  connected  with 
the  "subject  of  the  action." 

Order  affirmed. 
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(Bvuatui  by  the  Court.J 

GABmsHMBNT  (§  49*)— Pbopebtt  Subjbct. 

A  bill  of  sale  ot  personal  property  ezecnted 
by  defendant  to  claimant,  construed  in  connec- 
tion with  an  agreement  entered  into  at  the  time 
and  as  a  part  of  the  transaction,  which  agree- 
ment provided  for  a  sale  of  the  property  at 
auction  and  the  application  of  the  proceeds  to 
the  payment  of  an  indebtedness  due  from  de- 
fendant to  daimant  upon  an  executoir  contract 
for  the  sale  of  the  land,  also  a  part  of  the  same 
transaction,  and  held,  that  tlie  findings  of  the 
trial  court  to  the  effect  that  the  parties  did  not 
intend  to  vest  in  daimant  title  to  the  property, 
and  that  the  proceeds  from  the  sale  thereof  in 
the  hands  of  the  garnishee  were  subject  to  gar- 
nishment as  defendant's  property,  are  sustained 
by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  H  91.  9&-06;    Dec.  Dig.  {  49.*] 

Appeal  from  District  Court,  Nicollet  Cotin- 
ty;  I.  M.  Olsen,  Judge. 

Action  by  Kama  Johnson  against  John 
Carlln,  wherein  Henry  Johnson  was  gar- 
nishee, and  C.  J.  Swanson  was  made  a  party 
as  claimant  Judgment  for  plaintiff.  From 
denial  of  new  trial,  claimant  appeals.  Af- 
firmed. 

Henry  Ebert,  of  Minneapolis,  and  H.  N. 
Benson,  of  St  Peter  (A.  S.  Keyes,  of  Min- 
neapolis, of  counsel),  for  appellant  Young 
&  Quandt,  of  Wlnthrop,  tor  respondent 

BROWN,  a  J.  Plalntlfl  brought  this  ac- 
tion to  recover  an  indebtedness  due  her  from 
defendant,  and  caused  garnishment  process 
to  be  Issued  and  served  upon  Henry  John- 
son, garnishee,  alleging  that  he  had  money 
and  property  in  his  possession  belonging  to 
defendant  The  garnishee  disclosed  that  he 
bad  certain  money  and  negotiable  promis- 
sory notes  In  his  possession  which  belonged 
either  to  defendant  or  to  C.  J.  Swanson,  that 
the  money  and  notes  were  the  proceeds  de- 
rived from  an  auction  sale  of  property  be- 
longing to  defendant,  and  that  Swanson 
claimed  that  the  property  had  been  sold  and 
transferred  to  him  prior  to  the  sale  and  that 
the  proceeds  thereof  belonged  to  him.  Swan- 
son wus  then  made  a  party  to  the  action  as 
claimant,  and  the  Issue  litigated  below  was 
whether  defendant  owned  the  proceeds  of 
the  sale  or  whether  Swanson  was  the  owner 
thereof.  The  trial  court  found  that  defend- 
ant was  such  owner,  and  judgment  was  or- 
dered against  the  garnishee  for  an  amount 
equal  to  plaintiff's  judgment  against  the  de- 
fendant Claimant  appealed  from  an  order 
denying  a  new  trlaL 

The  facts  are  substantially  as  follows: 
Claimant  entered  Into  an  executory  contract 
for  the  sale  of  certain  land  owned  by  him 
to  Carlln,  defendant,  for  the  consideration 
of  $2,600.  Defendant  was  without  funds, 
and  theretofore  occupied  as  a  tenant  a  farm 
owned  by  plaintiff  In  Nicollet  county,  and 


be  executed  by  claimant  and  deposited  with 
a  third  person,  to  be  by  him  delivered  when 
the  purchase  price  of  the  land  was  paid  la 
fulL    In  addition  to  conveying  the  land  for 
the  consideration  stated,  claimant  also  agree-l 
to  famish  to  defendant  building  material  of 
the  value  of  $600,  to  enable  defendant  to 
erect  and  constmct  farm  buildings  upon  the 
land.    To  meet  the  payment  of  the  porcliase 
price  of  the  land  and  the  advances  to  be 
made  for  building  material,  the  parties  en- 
tered Into  the  following  arrangement:    De 
fendant,  by  bill  of  sale  In  due  form,  sold 
and  transferred  to  claimant  all  the  personal 
property  owned  by  him  and  situated  on  the 
rented  farm  in  Nicollet  county,   under  the 
agreement  that  it  should  all  be  sold  at  auc- 
tion and  the  proceeds  paid  over  to  claimant 
to  apply  upon  the  purchase  price  of  the  land. 
It  was  further  agreed  that.  If  the  proceeds 
exceeded  the  amount  due  claimant,  the  ex- 
cess should  be  paid  over  to  defendant ;  If  the 
proceeds  were  less  than  enough  to  fully  pay 
claimant,  defendant  should  pay  such  deficien- 
cy before  the  delivery  of  the  deeds  conrejr- 
Ing  the  land.    And  it  was  agreed  that  the 
deeds  should  remain  with  the  custodian  un- 
til payment  was  made  in  full.     Thereafter 
an  auctioneer  was  engaged  to  conuuct  the 
sale,  and  the  garnishee  herein,  the  cashier 
of  a  local  bank,  was  employed  as  clerk  and 
received  the   proceeds  of  the   property  as 
sold,  either  in  cash  or  in  the  promissory 
notes  of  the  purchasera    The  sale  was  ad- 
vertised In  the  name  of  defendant  as  owner 
of  the  property,  though  the  blU  of  sale  had 
previously  been  executed  and  filed  In  the  of- 
fice of  the  town  clerk,  and  be  took  ;eu- 
eral  charge  of  matters  at  the  sale.    Under 
directions  from  him  the  Clerk  made  all  prom- 
issory notes  payable  to  dalmant    At  about 
the  time  of  the  completion  ot  the  sale,  plain- 
tiff brought  this  action  to  recover  for  rent 
due  from  defendant;  and  the  funds  and  notes 
in  the  hands  of  the  garnishee  were  attached 
by  the  garnishment  process. 

The  only  question  presented  is  whether, 
notwithstanding  the  apparent  sale  of  the 
property  by  defendant  to  claimant;  evidenced 
by  the  bill  of  sale,  the  title  to  the  i«operty 
In  fact  remained  In  defendant,  vesting  In 
him  also  ovmershlp  of  the  sale  proceeds. 
The  trial  court  found  the  tacts  as  heretofore 
stated,  and  further,  and  correctly  so,  that 
claimant  paid  no  consideration  tor  the  prop- 
erty. It  was  never  delivered  to  him,  and  tlut 
it  remained  the  property  of  defendant,  and 
was  such  at  the  time  the  garnishee  summoiij 
was  served.  The  court  also  found  that  the 
plan  adopted  tor  disposing  of  the  property 
was,  so  far  as  concerned  the  defendant,  en- 
tered Into  for  the  purpose  ot  hindering  and 
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delaying  I4b  creditors,  though  claimant  did 
not  participate  therein,  but,  on  the  contrary, 
acted  In  good  faith  In  entering  Into  the  trans- 
action. But  the  findings  of  the  court  to  the 
effect  that  claimant  paid  no  consideration 
for  the  property,  that  the  parties  did  not 
Intend  by  the  transaction  to  vest  In  claim- 
ant the  present  title  to  the  property,  and 
that  the  ownership  thereof  remained  In  de- 
fendant are  fully  sustained  by  the  evidence. 
Claimant's  contract  to  convey  the  land  to 
defendant  was  executory,  and  It  was  ex- 
pressly agreed  that  the  deeds  therefor  should 
not  be  delivered  until  the  purchase  price  was 
fuUy  paid.  Claimant  had  not  prior  to  the 
garnishment  delivered  to  defendant  any  part 
of  the  building  material,  nor  had  he  parted 
with  either  money  or  property  as  a  result  of 
the  transaction.  0?he  bUl  of  sale  was  ac- 
companied by  the  agreement  for  the  sale 
and  an  application  of  the  proceeds  to  tho 
payment  for  the  land  agreed  to  be  sc^d. 
Claimant  was  to  have  no  part  of  the  prop- 
erty, but  the  iffoceeds  only.  Had  it  been 
destroyed  before  the  sale,  the  loss  would 
have  fallen  upon  defendant,  and  not  upon 
claimant  The  two  doculbents  must  be  con- 
strued together  and  In  connection  with  the 
executory  contract  for  the  sale  of  the  land 
to  defendant.  So  construing  them.  It  seems 
clear  that  the  transaction  was  In  substance 
and  legal  effect  a  plan  for  raising  the  neces- 
sary funds  with  which  to  pay  for  the  land, 
with  no  actual  purpose  to  vest  In  claimant 
BDGondltional  title  to  the  property.  Claim- 
ant could  not  have  been  compelled  to  take 
the  property  and  apply  the  value  thereof  In 
discharge  of  the  purchase  price  of  the  land. 
The  property  was  not  valued  by  the  parties, 
and  until  It  was  sold  as  provided  by  the 
contract  claimant  was  under  no  obligation 
to  defendant  to  take  it  and  ajiply  the  value 
upon  the  land  debt  The  whole  transaction 
was  executory,  and  depended  for  its  comple- 
tion upon  the  sale  of  the  property  before 
claimant  was  placed  under  any  obligation  to 
defendant 
Order  affirmed. 


SCHUI/rZ  v.  MINNEAPOLIS   &  ST.  Li. 
B.  CO. 

(Supreme  Court  of  Minnesota.    Nov.  21,  1918.) 

(SyUahiu  ty  tie  Court.) 

1.   OABBnCSS  (!  318*)— INJT7BT  TO  Passekoeb— 
NKOUOUNCB— SumCIENCT    OF   EVIDKNCB. 

Evidence  in  an  action  for  mjuries  received 
by  plaintiff  wbile  a  passenger  in  the  caboose 
of  defendants  local  freight  train  considered, 
and  luld  sufficient  to  sustain  a  finding  that  the 
train  movement  preceding  the  accident  was 
negligent,  and,  aside  from  the  qnestioQ  of  con- 
tribntory  negugence,  caused  the  injury  com- 
plained ol 

[Bd.  Note.— For  ether  cases,  see  Carriers, 
Cent  Dig.  H  1270,  1307-1314;  Dec.  Dig.  | 
318.*] 


2.  CaBBIEBS     (i     881*)— PA8BBNaBB»— Waitkb 

OF  Rules. 

Plaintifl  did  not  lose  his  status  as  a  pas- 
senger by  riding  in  the  cupola,  where  he  was 
at  the  time  of  the  accident;  defendant's  rule 
against  occupancy  of  the  cupola  by  passengers 
liaTing  been  habitually  disregarded  by  it 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent   Dig.   U  1871,   1874-18ffl;    Dec.   Dig.   f 

3.  Cabbiibb    ({   847*)— Passenoebs— AsBUiiF- 
nON  OF  Risk— CONTBIBIJTOBT  Neouoenoe. 

Plaintiff  held  not  as  a  matter  of  law,  to 
have  assumed  the  risk  of  the  injury  received 
by  him,  or  to  have  been  guilty  of  contributoty 
negligence. 

[EW.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  M  134*  1350-1386,  1388-1397, 
1402;    Dec  Dig.  {  347.*] 

(Additional  fiyUabut  by  Biitoriai  Btaff.) 

4.  Oakbiebs  (I  280*)— Passenqebs  on  Mixed 
TBAIR»— Gabe  Requibbd. 

Carriers  of  passengers  on  mixed  trains 
must  exercise  the  highest  degree  of  care  con- 
sistent with  the  effiaent  use  of  the  train  for 
the  care  of  passengers,  and  the  passengers  as- 
sume only  snch  risks  as  usually  attend  the  op- 
eration of  such  trains,  when  operated  with  all 
reasonable  skUl  and  caution  consistent  with 
their  efficient  use. 

[Bid.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1085-1002,  1008-1103,  1106,  1106, 
1109,  1117;    Dec.  Dig.  |  280.*] 

Appeal  from  District  Court,  Waseca  Coun- 
ty;   Arthur  B.  Cblldrees,  Judge. 

Action  by  Harry  Schults  against  the  Mln- 
n^polls  ft  St  Louis  Railroad  Company. 
Judgment  for  plaintifl.  Defendant  appeals. 
Affirmed. 

W.  H.  Bremner  and  F.  M.  Miner,  both  of 
Minneapolis,  for  appellant  Moonan  ft  Moon- 
an,  of  Waseca,  for  respondent 

PHILIP  E.  BROWN,  J.  Appeal  by  defend- 
ant from  a  Judgment  rendered  in  an  action 
to  recover  damages  for  personal  injuries, 
after  denial  of  its  motion  for  Judgment  not- 
withstanding the  verdict 

On  the  day  of  the  accident  plaintiff  en- 
tered one  of  defendant's  local  freight  trains 
as  a  passenger.  Its  equipment  for  such  traf- 
fic consisted  of  a  caboose  with  ordinary  cu- 
pola in  Its  rear,  but  containing,  at  all  times 
Involved,  ample  seating  capacity  in  Its  fore 
part  upon  seats  provided  for  such  purpose, 
some  ot  which  were  occupied  by  other  pas- 
sengers, including  ladles.  Plaintiff  paid  the 
fttre  to  the  conductor,  and  for  a  while  sat  In 
that  part  of  the  caboose  regularly  provided 
for  passengers  as  stated,  but  subsequently, 
desiring  to  smoke,  seated  himself  In  the  cu- 
pola. Shortly  thereafter,  while  a  car  was 
I>elng  spotted  at  the  unloading  platform  of  a 
station,  he  received  the  injury  complained 
of,  which,  as  claimed  by  him,  resulted  from  a 
sadden,  violent  and  unusual  stop,  which  was 
sufficient  to,  and  did,  throw  him  out  of  the 
seat  upon  which  he  was  sitting,  some  four  to 
six  feet  across  the  cupola,  so  that  his  hand 
struck  the  glass  in  its  window  with  sufficient 
force  to  break  it  cutting  his  wrist 
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Qgiah, 


[1]  1.  Aaanmlng  tor  tbe  present  that  plain- 
tiff was  entitled  to  tbe  rights  of  a  passenger 
when  Injured,  was  theie  sufficient  evidence 
to  take  the  case  to  the  Jury  on  the  question 
of  defendant's  negligence?  It  appeared  that 
the  train,  consisting  of  3S  or  40  cars,  was 
equipped  with  air  brakes,  except  that  some 
of  the  cars  may  have  been  disconnected  from 
tbe  air;  that,  after  the  first  car  had  been 
spotted  and  unloaded  at  the  platform,  the 
train  moved  forward  for  the  purpose  of  spot- 
ting a  second  car ;  and,  as  claimed  by  plain- 
tiff, after  a  slow  start  and  a  short,  even,  for- 
ward movement,  an  unusually  hard  and  sud- 
den stop  occurred,  different  from  one  result- 
ing from  the  ordinary  running  up  of  the 
slack  or  handling  of  the  train,  and  sufficient- 
ly so  to  throw  him  from  the  seat  Defend- 
ant's employes  in  charge  of  the  train  testi- 
fied that  they  had  no  recollection  of  any  un- 
usual stop,  but  that,  if  plaintiff  was  thrown 
as  he  claimed,  such  could  not  have  been  caus- 
ed by  the  ordinary  train  movement. 

[4]  Mixed  trains  cannot  be  operated  'with 
the  same  degree  of  comfort  and  safety  to  pas- 
sengers as  those  used  exdodvely  for  passen- 
ger traffic,  and  the  bumping  of  cars  and  jolts 
ordinarily  incident  to  tbe  oiwratlon  of  tbe 
former,  tn  coupling  cars,  slacking,  or  taUng 
out  the  slack,  is  not  negligence,  though  oc- 
casioning injury.  Per  contra,  carriers  of 
passengers  on  such  trains  are  bound  to  exer- 
cise the  highest  degree  of  care  consistent 
with  the  practical  and  efficient  use  of  the 
train  for  Its  purpose  of  transporting  both 
freight  and  passengers,  regard  being  had  to 
tbe  situation  of  the  latter,  known,  or  which 
ought  to  be  known,  to  the  employes  in  charge, 
and  the  former  assumes  only  such  risks  and 
inconveniences  as  usually  attend  the  opera- 
tion of  such  trains  with  all  reasonable  skill 
and  caution  as  a  freight  train.  Failure  to 
perform  such  duty  constitutes  negligence. 
Campbell  t.  Duluth,  etc.,  B.  C!o.,  107  Minn. 
358,  381,  120  N.  W.  376,  22  L.  B.  A.  (N.  S.) 
190 ;  Simonds  r.  Minneapolis,  etc.,  R.  Co.,  87 
Minn.  408,  92  N.  W.  400;  Kloppenburg  ▼. 
Minneapolis,  etc.,  R.  Co.,  143  N.  W.  322,  not 
yet  officially  reported ;  6  Cyc.  624.  Applying 
these  rules,  with  due  consideration  of  the 
evidence  concerning  the  physical  facts,  and 
without  indulging  any  Inference  of  negli- 
gence from  the  happening  of  the  accident, 
we  experience  no  difficulty  in  reaching  the 
conclusion  that  the  evidence.  If  believed,  was 
sufficient  to  sustain  a  finding  that  the  train 
movement  preceding  tlie  accident  was  ex- 
traordinary, unusual,  and  negligent,  and, 
aside  from  tbe  question  of  contributory  neg- 
ligence, caused  plaintiff's  injury. 

[2]  2.  Did  plaintiff  lose  his  status  as  a 
passenger  by  occupying  the  cupola?  He  was 
an  experienced  railroad  man,  had  worked  on 
like  trains  as  both  brakeman  and  conductor, 
and  knew  that  the  rules  of  the  company  pro- 
hibited passengers  from  riding  therein.    The 


carrier  and  the  pusenger  owe  Fedprocal 
duties.  Butler  v.  St  Paul,  etc,  B.  Co.,  SI 
Minn.  13S,  60  N.  W.  1090.  Tbe  company  ha* 
the  right  to  make  reasonable  rules  and  rego- 
lations  for  the  conduct  of  its  bosinesa,  and 
tbe  duty  rests  upon  the  passenger  to  obej. 
The  former's  undertaking  is  conditioned  tbat 
the  latter  will  put  himself  under  Its  direc- 
tion in  the  particular  places  provided  for  his 
aooommodation,  and,  in  the  absence  of  dr^ 
cumstanoea  relaxing  the  rule,  recovery  for  aa 
injury  oocnrrlng  on  a  forbidden  part  of  Uw 
train  may  be  precluded,  on  the  ground  that 
the  passenger's  knowing  and  willful  presence 
there  forfeited,  for  the  time,  his  status  u 
such.  See  McVeety  v.  St  Paul,  etc,  B.  Co, 
46  Minn.  288,  47  N.  W.  SOe,  11  £..  R.  A.  17i 
22  Am.  St  Bep.  728;  Janny  ▼.  Great  North- 
ern By.  Co,  63  Minn.  380,  382,  65"^.  W.  4Sa 
But  the  carrier  cannot  escape  UabUity  as 
such  by  invoicing  a  rule  not  oiforced,  and 
which  It,  throng  its  employes  in  charge,  has 
habitually  disregarded  by  permitting  paasai- 
gers  to  be  and  ride  in  tlie  portion  of  the 
train  prohibited  to  them  thereby.  Jones  v. 
Chicago,  etc..  By.  Co.,  43  Minn.  279,  46  N.  W. 
444;  Simonds  v. '  Minneapolis,  etc,  B.  Co, 
supra ;  McNee  v.  Cobum,  170  Ma8&  283.  49 
N.  SL  437;  Selden-Breck  Const  C&  t.  Uo- 
nett  (Okl.)  134  Pac  96&  There  was  testi- 
mony, both  by  plalntlfl  and  others,  saffidoiC 
to  Justify  a  finding  that  defendant's  rule 
against  riding  In  the  cupola  was  haUtnally 
disregarded  within  the  principle  last  stated, 
and  plaintiff  must  therefore  be  deemed  to 
have  retained  Ills  status. 

[I]  3.  We  cannot  say  aa  a  matt«  of  law 
that  plaintiff,  by  riding  in  tbe  cupola,  as- 
sumed the  risk  of  the  injury  be  received,  or 
that  contributory  negligence  on  bis  part  wu 
conclusively  established.  There  is  no  evi- 
dence tending  to  show  Increased  danger  to  a 
passenger  occupying  the  cupola,  and  the  re^ 
ord  contains  afBrmatiTtt  evidence  to  the  con- 
trary. 

Judgment  affirmed. 


M.  B.  SMITH  ft  CO.  T.  BIBEKEnS  et  al 
(Supreme  Court  of  Minnesota.    Nov.  21,  1913.} 

(BvUohut  by  the  Court.) 
Bnxe  ANU  Notes  (|  616*)— Amocht  or  Bi- 

COVEBT— StTFFICIBNOT  OF  EVIDEIfCK. 

In  this  action,  involving  an  account  be- 
tween a  wholesale  merchant  and  a  retail  fira. 
instmctlons  of  the  trial  conrt  held  correct  aw 
evidence  examined,  and  held  to  snataia  the  Te^ 
diet 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  if  1800-1806;  Dec  Dig.  I 
516.*] 

Appeal  from  District  Oour^  Clay  County: 
M.  D.  Taylor,  Judge 

Action  by  M.  E.  Smith  ft  Co.,  a  corpora- 
tion, against  D.  W.  MeAer  and  oUters. 
From  denial  of  new  trial,  plalntUf  appeals- 
Affirmed. 
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Eldgar  B.  Sharp,  of  Moorhead,  for  appel- 
lant. Chas.  8.  Harden,  of  BamesTlIle,  for 
respondents. 

BUNN,  X  This  action  Is  to  recover  the 
nnpald  balance  on  a  note  made  to  plaintiffs 
by  Spring,  Donoran  &  Co.,  a  partnership 
formerly  engaged  In  baslnen  In  Moorhead, 
Minn.,  to  recover  the  agreed  price  of  certain 
merchandlae  sold  to  said  partnership,  and  of 
certain  merchandise  sold  to  the  Boston  Cloth- 
ing Company,  a  partnership  which  succeeded 
and  took  over  the  business  of  Spring,  Dono- 
van &  Co.  Plaintiff  Is  engaged  tn  the  whole- 
sale dry  goods  business  In  Omaha.  Defend- 
ant Meeker  Is  the  receiver  of  the  partner- 
ship Boston  Clothing  Company,  and  defend- 
ant Humphrey  one  of  the  partners.  It  was 
claimed  by  plalntlfl  that  the  Boston  Cloth- 
ing Company  assumed  and  agreed  to  pay  the 
note.  This  was  denied  by  the  answer,  which 
alleged  that  the  note  was  given  by  Albert  H. 
Spring,  one  of  the  firm  of  Spring,  Donovan  & 
Co.,  in  payment  for  goods  sold  by  plaintiff  to 
himself  and  Donovan  at  Aberdeen,  S.  D., 
^here  they  ran  a  retail  clothing  business  on 
their  own  account,  and  not  for  merchandise 
sold  to  the  Moorhead  firm.  This  allegation 
of  the  answer  was  denied  in  the  reply,  and 
this  formed  the  only  issue  on  the  trial.  It 
was  established  by  the  evidence,  and  ad- 
mitted, that  in  the  summer  of  1910  plaintiff 
sold  and  delivered  to  Spring  ft  Donovan  at 
Aberdeen  goods  of  the  agreed  price  of  f  117.- 
SO.  There  was  no  claim  that  Spring,  Dono- 
van ft  Co.,  of  Moorhead,  were  liable  for  this, 
or  that  the  Boston  Clothing  Company  had 
assumed  or  agreed  to  pay  it  The  claim  of 
defendants  was  and  is  that  this  $117.30  was 
charged  by  plaintiff  against  Spring,  Dono- 
van ft  Co.,  of  Moorhead,  and  included  in  the 
note  sued  upon.  The  claim  of  plaintiff  is 
that  the  note  was  given  for  two  particular 
bills  of  goods  sold  to  the  Moorhead  firm,  and 
included  no  part  of  the  indebtedness  of 
Spring  ft  Donovan  of  Aberdeen. 

The  trial  court  submitted  the  above  issue 
to  the  Jury,  instmctlng  in  substance  that  de- 
fendants were  liable  for  any  balance  due 
plaintiff  on  account  of  goods  sold  to  either 
Moorhead  concern,  but  not  for  goods  sold  to 
the  Aberdeen  concern,  and  leaving  it  to  the 
jury  to  decide  whether  the  amount  repre- 
sented by  the  note  was  due  from  Spring, 
Donovan  &  Co.,  of  Moorhead,  at  the  time  it 
was  given,  or  whether,  to  make  up  the 
amonnt,  there  was  included  the  goods  sold 
to  Spring  &  Donovan  of  Aberdeen.  The  Ju- 
ry deducted  the  price  of  these  goods  from 
plaintiff's  claim  and  returned  a  verdict  for 
the  balance.  Plaintiff  appealed  from  an  or- 
der denying  a  new  trial. 

A  careful  consideration  of  the  evidence, 
Including  the  statement  of  the  account  taken 
from  plaintiff's  books,  and  the  account  as 
shown  on  the  books  of  Spring,  Donovan  ft 


Co.,  of  Moorhead,  leads  us  to  the  conclnslon 
that  the  trial  court  was  right  in  its  Instruc- 
tions, and  the  Jury  right  in  the  result  reach- 
ed. The  Boston  Clothing  Company  assumed 
the  indebtedness  of  Spring,  Donovan  ft  Co., 
of  Moorhead.  Defendants  are  liable  for  that 
indebtedness,  but  for  nothing  more.  It  does 
not  appear  that  defendant  Humphrey,  who  is 
apparently  the  responsible  defendant,  or  any 
of  the  members  of  the  partnership,  except 
Spring,  who  was  also  interested  in  the  Aber- 
deen storey  ever  knew  that  Spring  had  given 
a  note  to  plaintiff,  or  that  they  ever  as- 
sumed or  agreed  to  pay  this  note.  If,  there- 
fore, the  note  was  for  an  amount  in  excess 
of  the  indebtedness  of  Spring,  Donovan  ft 
Co.,  to  plaintiff,  defendants  are  not  liable 
for  such  excess.  The  Items  for  the  goods 
sold  to  the  Aberdeen  firm  appear  on  the  deb- 
it side  of  plaintiffs  account  with  the  Moor- 
head firm.  The  credits,  payments  from  time 
to  time  by  the  debtors,  at  the  time  the  two 
items  of  goods  for  which  the  note  was  ap- 
parently given  were  charged,  equaled  the 
total  debits,  which  Included  the  Aberdeen 
items.  It  thus  appears  that  at  the  time  the 
note  was  given.  Spring,  Donovan  ft  Co.,  of 
Moorhead,  had  paid,  through  mistake  or 
through  fraud  on  the  part  of  Spring,  the 
sum  of  $117.80  in  excess  of  the  indebtedness 
then  owing  by  them.  They  then  had  a  cred- 
it balance  of  that  amount  It  follows  that 
the  note  did  not  represent  the  indebtedness 
of  the  partnership  to  plaintiffs,  but  was  in 
excess  of  that  Indebtedness  in  the  sum  of  ap- 
proximately $117.30.  The  books  of  Spring, 
Donovan  ft  Co.,  really  showed  this  situation 
up  to  the  time  when  a  balance  seems  to  have 
been  forced  that  agreed  with  the  balance 
shown  by  plalntUTs  statement 

Plaintiff  insists  that  the  evidence  is  con- 
clusive that  the  Aberdeen  Items  had  been 
long  before  paid  by  the  Aberdeen  firm.  We 
fail  to  understand  how  this  helps  plaintiff's 
case.  If  they  had  been  so  paid,  they  ought 
not  to  appear  as  a  charge  against  the  Moor- 
head firm,  as  they  clearly  do.  Granting  a  re- 
covery for  those  items  here  would  result  in 
plaintiff's  being  paid  twice.  We.  find  no  er- 
rors in  the  record.  The  case  presents  ques- 
tions of  bookkeeping,  rather  than  of  law, 
and  there  were  no  serious  questions  of  fact 
The  result  is  right,  as  we  view  the  case,  and 
the  only  one  that  could  be  reached. 

Order  afilrmed. 


BERNARD  V.  DB.  NBLSON  CO.  et  aL 
(Supreme  Court  of  Minnesota.    Nov.  28,  1913.) 

(SyUahut  by  the  Court.) 

1.  MoKvr  Received  (j  6*)— Payment  to 
Phtbioiajt— Faildrx  of  Conbidebation. 
Rev.  Laws  1905,  {  4660,  subd.  4,  render- 
ing communications  between  physician  and  pa- 
tient privileged,  merely  prescribes  a  rule  of  evi- 
dence, and  does  not  prevent  action  for  money 
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had  anS  received  to  reooTer  money  paid  by  the 
patient  to  the  physician  in  consideration  of  the 
latter's  guaranty  to  cure  him  of  a  certain  dis- 
ease, where  such  consideration  fails. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  |i  16,  21-27;    Dec   Dig.  | 

e.»] 

2.  Monet  Rbgeitkd  (f  12*)  —  Dxfxnbcs  — 
Pbivii^obd  Comkunioations  —  Physician 
AND  Patient. 

The  physician  is  in  no  ixiaition  to  urge  the 
statute  as  a  bar  to  the  action,  where  he  haa 
been  allowed  to  testify  fully  in  regard  to  the 
transactions  involved. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Gent.  Dig.  ||  38,  39 ;   Dec.  Dig.  {  12.*] 

3.  MoNBT  Received  (J  18*)— Action  to  Rb- 

OOVER— SUFFICIENCT  OF  EVIDENCE. 

Evidence  held  to  warrant  the  action  of  the 
trial  court  in  submitting  to  the  jury  the  ques- 
tion as  to  whether  medicines  purchased  by 
plaintiff  from  defendant  were  worthless,  so  as 
to  entitle  the  former  to  recover  bajick  the 
amount  paid  therefor. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent.  Dig.  H  70-72 ;   Dec.  Dig.  {  18.*] 

Appeal  from  Municipal  Court  of  Mlnneap- 
olla;   W.  W.  BardweU,  Judge. 

Action  by  Stephen  Bernard  against  the  Dr. 
Nelson  Company  and  ottrns.  Verdict  for 
plaintUI.  From  denial  of  defendants'  alter- 
native  motion,  they  appeal.    Affirmed. 

McDonald,  Bemhagen  &  Patterson,  of  liin- 
neapolls,  for  appellants.  Norton  ft  Norton, 
of  Minneapolis,  for  respondent 

PHILIP  E.  BROWN,  J.  Appeal  flrom  an 
order  denying  defendants'  alternative  motion 
after  verdict  for  plaintiff. 

The  action  is  one  in  the  nature  of  as- 
sompsit  for  money  had  and  received.  Plain- 
tiff alleges  and  claims  that  in  November, 
1910,  defendant,  a  physician,  agreed  to  treat 
and  guaranteed  to  core  him  of  a  certain  dis- 
ease within  Biz  weeks.  In  consideration  of 
$35  paid  in  advance  therefor ;  that  later,  In 
July,  1911,  a  similar  contract  was  made  for 
treatment  of  the  same  disease,  and  |25  paid 
thereunder;  and  that  in  connection  with 
sncta  agreements  defendant  sold  plaintiff  med- 
icines, between  November,  1010,  and  March, 
1912,  warranting  that  such  would  cure  the 
malady,  for  which  plaintiff  paid  defendant 
$108.  Total  breach  of  tbese  contracts  Is 
claimed,  and  also  of  the  warranty  of  the 
medicines,  in  that  they  were  worthless. 
Proper  demand  for  repayment  was  alleged 
and  proved.  Defendant  admitted  the  em- 
ployment, treatment,  payments,  and  demand, 
but  denied  the  alleged  guaranties  and  war- 
ranty and  all  other  claims.  Plaintiff  had  a 
verdict  for  $168. 

[1,2]  J,  Where  money  is  paid  under  a  con- 
tract and  the  consideration  falls,  it  may  be 
recovered  back  (Clark,  Contracts,  208)  In  an 
action  for  money  had  and  receive^KDnnnell's 
Dig.  I  6129).  Defendant,  however,  contends 
that  plaintiff's  remedy,  if  any,  was  by  action 
for  malpractice,  and  that  the  present  action 
win  not  lie,  because  the  law  does  not  sanc- 


tion contracts  of  the  diaraeter  alleged;  Us 
argnmoit  being  that,  as  all  commnnications 
between  physician  and  patient  are  privileged 
under  R.  L.  1905,  {  4660,  subd.  4,  the  for- 
mer would  not  Iiave  equal  opportunity  to  de- 
fend bimaAif  If  the  latter  insisted  upon  tbe 
privilege.  In  response  to  this  contentioii  it 
is  sufficient  to  say  that  tbe  statnte  merelT 
prescribes  a  rule  of  evidence.  Besides,  tbe 
physician  was  permitted  to  testify  fnlly  in 
regard  to  the  transactions  involved,  without 
reference  to  the  statnteu  We  hold  tbe  action 
maintainable. 

[S]  2.  Defendant  complains  of  the  court's 
refusal  to  charge  that  no  recovery  could  be 
had  for  moneys  paid  for  the  medicines,  on 
the  gronnd  that  there  was  no  evidence  to 
Justify  a  finding  they  were  worthless.  Tbe 
court  charged  that  no  recovery  ooold  be  bad 
on  this  claim  unless  the  Jury  found  thev 
were  in  fact  worthless.  We  find  no  &not  in 
this  regard.  Defendant  testified,  and  tbe 
other  expert  testimony  was  to  tlie  same  ef- 
fect, that  if  plaintiff,  as  he  claimed,  contract- 
ed the  disease  in  question  not  more  than 
three  days  prior  to  the  making  of  thie  first 
contract,  it  was  curable  in  from  three  to  sis 
weeks.  There  was  sufficient  evidence  to  up- 
hold plaintiff's  version  as  to  when  he  con- 
tracted tbe  disease,  and  also  a  finding  that 
the  medicines  were  used  as  directed  for  up- 
wards of  a  year  without  benefit  The  latter 
Is  persuasive  of  worthiessness,  and  Jostlfied 
tbe  court's  action  and  the  verdict  rendered. 

This  disposes  of  all  asBlgnmenta  of  enror 
argued. 

Order  affirmed. 


MEMORANDUM  DECISIONS 


KOLCHOW8KT    T.    DETROIT    TJNITHD 

RY.  (Supreme  Court  of  Michinn.  Nov.  3, 
1913.)  Error  to  Circuit  Court,  Wayne  Coun- 
ty; Philip  T.  Van  Zile,  Judge.  Action  by 
Charles  Kolchowsky  against  the  Detroit  Unit- 
ed Railway.  Judgment  for  defendant,  and 
plaintiff  brings  error.  ACSrmed.  Argued  before 
STEERE,  C.  J^  and  MOORE,  McALVAT, 
BROOKE,  KUHN,  STONE,  OSTRANDER, 
and  BIRD,  JJ.  Thomas  J.  Mahon  and  Thos. 
W.  ThompsoQ,  both  of  Detroit,  for  appellant. 
William  G.  Fitzpatrick,  of  Detroit  (Corliss. 
Leete  &  Joslyn,  of  Detroit  of  counsel),  for 
appellee. 

BIRD,  J.  This  cause  was  tried  jointly  with 
the  case  of  Colbome  v.  Detroit  United  Railwar, 
143  N.  W.  32.  In  that  case  the  right  of  the 
plaintiff  to  recover  for  her  injuries  was  denied 
on  the  ground  of  the  negligence  of  the  driver 
of  the  automobile  in  which  she  was  riding. 
Kolchowsky,  the  plaintiff  in  this  case,  was  tli« 
driver  of  the  aut(»nobiIe.  He  likewise  broutrbt 
suit  to  recover  for  his  injuries,  and  on  tbf 
same  evidence  the  trial  court  directed  a  verdict 
for  tbe  defendant,  and  the  case  is  now  here  for 
review.  Inasmuch  as  it  was  adjudged  in  tbe 
Colbome  Case  that  Eolcbowsky's  negligence 
would  prevent  a  recovery,  it  follows  that  for 
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:he  same  reason  no  recovery  can  be  had  in  hia 
:ase.  Tbe  judgment  of  the  trial  court  is  af- 
irmed. 


In  re  GIANTVALI<BY.  (Supreme  Court  of 
tdinneeota.  Nor.  14,  1913.)  Application  for 
the  removal  of  John  A.  Giantveuley,  attorney 
at  law.  '  Defendant  suspended  for  one  year. 
Tames  BS.  Jenks,  of  St.  Cloud,  for  petitioners. 
Percy  J>.  Godfrey,  of  St  Paul,  for  respondent 

PER  CURIAM.  The  State  Board  of  Law 
Eixaminers  made  charges  against  the  defendant 
and  asked  his  disbarment  Defendant  answer- 
ed, and  testimony  was  taken  before  a  referee 
and  reported  to  the  court  The  matter  was 
duly  heard.  The  court  finds  defendant  guilty, 
in  that  he  was  convicted  of  a  misdemeanor  in- 
volving moral  turpitude,  to  wit,  causing  the 
Eublication  of  advertisements  soliciting  divorce 
usinesB,  in  violation  of  R.  I>  1905,  {  6166. 
It  is  ordered  that  defendant  be  suspended  from 
practice  as  an  attorney  at  law  in  the  courts 
of  this  state  for  a  period  of  one  year  from  the 
filing  hereot 


IOWA  MAUSOLEUM  CO.  t.  JOHNSON, 
et  al.  (Supreme  Court  of  Minnesota.  Oct  24, 
1913.)  Appeal  from  District  Court  Hennepin 
Counts;  W.  B.  Hale,  Judge.  Action  by  the 
Iowa  Mausoleum  Company  against  W.  C.  John- 
son and  others.  BYom  an  order  denying  new 
triaLplaintiff  appeals.  AiSrmed.  Kerr,  Fowl- 
er, Ware  ft  Furber,  of  Minneapolis,  for  ap- 
pellant Belden  &  Safford,  of  Minneapolis,  for 
respondents. 

PER  CURIAM.  This  action  was  brought  to 
recover  upon  a  promissory  note  of  S2,600,  made 
by  the  defendant  Johnson  to  the  defendant  Wil- 
liams, and  by  the  latter  Indorsed  in  blank. 
It  was  then  delivered  to  the  treasurer  of  the 
Minnesota  Mausoleum  Company  in  payment  of 
25  shares  of  the  preferred  stock  of  the  Minne- 
sota Company  ana  certain  common  stock  which 
went  wiu  it  as  a  bonus.  There  were  seven 
original  incorporators,  of  which  the  original 
promoter  was  one,  and  the  defendant  Johnson, 
representing  himself  and  others,  was  another. 
The,  claim  of  the  defendants  was  that  the 
original  promoter  of  the  Minnesota  Company, 
throtudi  his  agent  fraudulently  represented  that 
the  ^5,000  paid  by  the  seven  incorporators 
wonld  remain  in  the  treasury  as  working  cap- 
ital. The  promoter,  or  the  plaintiff  company, 
and  they  may  be  considered  as  one,  received 
from  the  Minnesota  Company  five-sevenths  of 
the  $35,000  paid  into  the  treasury  by  the  seven 
incorporators,  and  as  a  part  of  it  the  $2,500 
note  in  suit  nnder  the  claim  that  by  the  con- 
tract five-sevenths  of  the  proceeds  of  the  sale 
of  the  preferred  stock  should  be  so  appropriat- 
ed. The  court  found  for  the  defendants.  The 
plaintiff  appeals  from  the  order  denying  his  mo- 
tion for  a  new  trial.  This  case  has  been  un- 
der consideration  for  several  montha  It  has 
been  the  subject  of  numerous  conferences.  We 
have  been  unable  to  agree,  and  we  do  not  now 
agree,  upon  what  is  the  proper  analysis  of  the 
case,  nor  as  to  what  is  its  proper  disposition. 
A  majority  of  the  court  are  of  the  opinion  that 
the  findings  made  are  sufiScient  to  constitute  ac- 
tionable fraud,  and  that  they  are  not  so  against 
the  evidence  that  they  should  be  di8turl>ed; 
that  the  position  of  the  plaintiff  company  in  the 


transaction  is  such  that  the  fraud  found  may 
be  interposed  against  it  as  a  defense;  and  that 
the  acts  of  Johnson,  as  president  of  the  Min- 
nesota Company  and  otherwise,  and  his  delay, 
after  he  learned  of  the  fraud,  do  not  as  a  mat- 
ter of  law,  constitute  an  affirmance  or  ratifica- 
tion of  the  contract  The  court  below  can 
make  such  order  as  is  proper  relative  to  the 
disposition  of  the  shares  of  stock  still  held  by 
the  defendants  for  which  the  note  was  given. 
Order  affirmed. 


ST.  GERMAIN  IRRIGATING  .CO.  v.  HAW- 
THORNE DITCH  CO.  et  al.  (Supreme  Court 
of  South  Dakota.  Oct  6,  1913.)  Appeal  from 
Circuit  Court  Pennington  County;  William 
G.  Rice,  Judge.  Action  by  the  St  Germain 
Iirigating  Company  against  the  Hawthorne 
Ditch  Company  and  others.  From  an  adverse 
judgment  and  order,  plaintiff  appeala  Affirmed. 
Frank  D.  Bangs,  of  Rapid  City,  for  appellant 
Scbrader  &  Lewis,  of  Rapid  Ci^,  for  respond- 
ents. 

McCOY,  J.  This  appeal  involves  precisely  the 
same  issues  as  another  appeal  under  the  same 
titie,  growing  out  of  the  same  cause  of  action, 
heretofore  decided  by  this  court  in  an  opinion 
filed  on  the  23d  day  of  September,  1913.  148 
N.  W.  124.  This  appeal  wiU  be  governed  by  the 
opinion  in  that  case.  Finding  no  error  in  the 
record,  the  judgment  and  order  appealed  frcnn 
are  affirmed. 


STATE  ex  rel.  OWEN,  Atty.  Gen.,  t. 
NORTHERN  PAa  RT.  CO.  (Supreme  Court 
of  Wisconsin.  Nov.  18,  1913.)  Petition  by  the 
State,  on  the  relation  of  the  Attorney  General, 
against  the  Northern  Pacific  Railway  Company, 
for  leave  to  commence  an  action  to  forfeit  de- 
fendant's franchise.  Petition  denied  on  the 
terms  stated.  Walter  C.  Owen,  Atty.  Gen.,  and 
Winfield  W.  Oilman,  Asst  Atty.  Gen.,  for  plain- 
tiff. C.  W.  Bunn,  of  St  Paul,  Minn.  (George 
D.  Van  Dyke,  of  Milwaukee,  of  counsel),  for 
defendant 

PER  CURIAM.  It  appearing  by  the  petition 
that  equitable  reasons.  If  no  others,  exist  why 
the  public  interests  do  not  require  destruction 
or  Impairment  of  the  railway  company's  corpo- 
rate franchise:  Ordered,  that  the  petition  for 
leave  to  commence  an  action  for  the  particular 
relief  mentioned  be  and  is  denied  accordingly, 
but  that  the  petition  be  and  is  retained  for  such 
remedy  as  may  be  appropriate  to  any  relief 
which  the  state,  in  any  view  of  the  situation  dis- 
closed by  such  petition,  may  be  entitled  to,  and 
to  the  end  that  the  state  may  obtain  a  judicial 
determination  respecting  whether  said  railway 
company  owes  thereto  a  duty  at  this  late  day 
to  do  the  things  alleged  in  the  petition  to  have 
been  neglected  by  such  company,  fully  reserving 
all  questions  as  to  the  merits  in  the  matter. 
Ordered,  on  said  petition,  that  an  alternative 
writ  of  mandamus  be  and  is  hereby  allowed, 
commanding  said  Northern  Pacific  Railway 
Company  to  do  the  particular  things  which  are 
alleged  in  said  petition  that  it  ought  to  have 
done,  but  neglected  to  do,  or  to  show  cause  why 
to  the  contrary  before  this  court  on  such  mo- 
tion day  thereof  as  may  be  designated  in  said 
writ  and  to  make  due  return  thereto  on  or  be- 
fore said  day. 

SIEBECKER,  J„  took  no  part 
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ABANDONMENT. 

See  Adverse  Possession,  i  100;  Appeal  and  Er- 
ror, }  773;  Contracts,  $g  313,  319;  Insurance, 
I  730 ;  Mines  and  Minerals,  |  66. 

i  3  (S.D.)  Both  the  intention  and  the  act  are 
essential  to  constitute  an  abandonment  and  the 
mere  fact  of  nonuser  for  a  time  would  not  au- 
thorize a  finding  of  abandonment — Phillis  t. 
Gross,  143  N.  W.  373. 

g  6  (S.D.)  An  abandonment  of  rights  under 
an  instrument  is  a  question  of  fact  and  not  of 
law.— Phillis  v.  Gross,  143  N.  W.  373. 

ABATEMENT. 

See  Nuisance,  f  72. 

ABATEMENT  AND  REVIVAL 

See  Death,  §  10;  Judgment,  §  871. 

ABOLITION. 

See  Officers,  |  4. 

ABSTRACTS. 

See  Costs,  {  256. 

ABUSE. 

See  Assault  and  Battery,  {  12. 

ACCEPTANCE. 

See  Vendor  and  Purchaser,  g  16. 

ACCIDENT  INSURANCE 

See  Insurance,  |g  455,  645,  646,  659,  662. 

ACCOUNT. 

See  Corporations,  (  320 ;  Counties,  §  80 ;  Guard- 
ian and  Ward,  §  182;  Judgment,  {  619. 

ACCRETION. 

See  Navigable  Waters,  {  44. 

ACKNOWLEDGMENT. 

TV.  PI.EADIKO  Ain>  EVIDEHOE. 

§  62  (Iowa)  To  impeach  a  deed  which  pur- 
ports to  have  been  acknowledged  on  the  day  of 
Its  execution  before  a  notary,  the  testimony 
must  be  clear  and  convincing  that  the  certifi- 
cate of  acknowledgment  is  untrue  and  must 
amount  to  more  than  a  preponderance  in  the 
balancing  of  probabilities. — Johnston  v.  Linder, 
143  N.  W.  410. 

ACTION. 

See  Dismissal  and  Nonsuit ;  Lis  Pendens. 

I.   OBOIJMDS  AlTD  OONSITIOITS  PBE- 
CEDEKT. 

I  f  (Iowa)  In  absence  of  resulting  injury,  a 
mere  negligent  act  does  not  give  rise  to  a  cause 


of  action.— City  of  Ottomwa  t.  Nicholson,  143 
N.  W.  439. 

i  I  (Neb.)  A  "cause  of  action"  must  be  dis- 
tinguished from  the  subject  of  action.  It  is  tBe 
right  claimed  or  wrong  suffered  by  the  plaintiff, 
on  the  one  hand  and  the  duty  or  delict  of  the 
defendant,  on  the  other  hand.  It  embraces  all 
the  facts  which  taken  together  are  necessary  to 
fix  the  responsibility,  lit  does  not  consist  in 
either  a  duty  or  obligation,  or  a  failure  to  dis- 
charge that  duty,  or  injury,  standing  alone,  but 
all  three  of  these  elements  must  be  combined, 
to  give  rise  to  a  cause  of  action. — Westover  v. 
Hoover.  143  N.  W.  946. 

S  I  (N.D.)  A  cause  of  action  involves  both  a 
subject  of  action  and  a  person  able  and  per- 
mitted to  assert  it.— Qronna  v.  Goldammer,  143 
N.  W.  394. 

i  2  (Iowa)  In  general,  if  one  does  in  a  lawful 
way  that  only  which  he  has  a  right  to  do  under 
the  law,  he  cannot  be  made  liable,  though  his 
conduct  proceeds  from  an  evil  motive,  and  re- 
sults in  injury  to  another.— Boggs  v.  Duncan- 
Schell  Furniture  Co.,  143  N.  W.  482. 

1 6  (Iowa)  The  conditional  seller  of  goods 
who  afterward  buys  them  at  an  execution  sale 
against  the  conditional  buyer,  in  proceedings  by 
another  creditor  of  the  buyer,  cannot  ask  that 
the  property  be  charged  with  a  lien  in  its  own 
favor,  as  it  would  be  a  moot  question  to  de- 
termine the  better  source  of  title. — S.  Davidson 
&  Bros.  V.  Younker,  .143  N.  W.  1U3. 

I  7  (Iowa)  That  plaintiff's  reason  for  suing  to 
enjoin  defendant  railroad  company  from  per- 
mitting the  use  of  its  right  of  way  as  a  road 
by  another  defendant  to  transport  sand  fof 
shipment  was  because  plaintiff  had  formerly 
compelled  such  other  defendant  to  pay  for  the 
privilege  of  hauling  the  sand  over  plaintiff's 
land  would  not  affect  plaintiff's  right  to  relief, 
if  any  right  of  his  was  invaded. — Hohl  t.  Iowa 
Cent  Ry.  Co.,  143  N.  W.  850. 

n.  NATTTRE  AKD  FORM. 

i  36  (Iowa)  A  party,  having  one  remedy  at 
law  and  one  in  equity,  may  change  his  cause 
of  action  from  one  to  the  other. — Rohrbach  y. 
HammUl,   143  N.  W.  872. 

III.  JOINDER,   BPUTTIHG.   COHSOU- 
DATIOIf.   AND   SEVERANCE. 

{  53  (Iowa)  The  damage  was  not  original  so 
as  to  require  the  recovery  of  all  damage  there- 
for in  one  action  from  the  construction  of  a 
culvert  or  sewer,  where  the  injury  to  plaintiff's 
property  did  not  result  until  a  considerable  pe- 
riod after  the  sewer  was  constructed;  the  dam- 
age not  being  contemporaneous  with  its  con- 
struction.—City  of  Ottumwa  v.  Nicholson,  143 
N.  W.  439. 

The  creation  of  a  condition  resulting  in  in- 
jury to  land  need  not  be  contemporaneous  with 
the  injury  to  authorize  recovery  of  damages,  but 
as  man^  actions  may  be  maintained  as  there 
are  distinct  injuries  resulting  from  the  wrong- 
ful act — Id. 

If  an  illegal  condition  resulting  in  injury  to 
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another's  land  is  of  a  permanent  character,  the 
owner  may  elect  to  treat  the  Injury  as  original 
and  recover  in  one  action  for  all  of  the  damage 
which  reasonably  appears  to  proximately  result 
therefrom,  but  is  not  required  to  do  so,  and  may 

Sermit  the   condition  to  continue  and  recover 
amages  for  each  day's  continuance  thereof,  it 
it  amounts  to  a  nuisance. — Id. 

f  5S  (Wis.)  The  question  of  consolidation  of 
actions  is  always  one  of  discretion  with  the 
trial  court.— Whalen  v.  Eagle  Lime  Products 
Co.,  143  N.  W.  689. 

ADEQUATE  REMEDY  AT  LAW. 

See  Cancellation  of  InstromentB,  |  IS. 

ADJOINING  LANDOWNERS. 

See  Boundaries;  Party  Walls. 

ADMINISTRATION. 

See  Ezecatorg  and  Adminiatratoti. 

ADMISSIONS. 

See  Evidence,  U  208-266 ;  Pleading,  ||  86, 127. 

ADOPTION. 

See  Bastards,  |  18. 

120  (S.D.)  The  parent  of  a  child  which  had 
been  adopted  by  another  has  no  parental  rights 
over  such  child,  and  cannot  institute  in  the 
county  court  proceedings  under  Pol.  Code,  fi 
3205-3214,  for  the  protection  or  relief  of  the 
child  from  an  improper  guardian. — State  v.  Kel- 
ley,  143  N.  W.  953. 

1 21  (Mich.)  Under  Comp.  Laws,  S  8780,  relat- 
ing to  adoption,  an  adopted  child  was  entitled  to 
take  as  an  heir  under  a  deed  conveying  the  prop- 
erty in  controversy  to  one  of  his  adopting  par- 
ents and  her  heirs.— Ultz  v.  Upham,  143  N.  W. 
66. 

ADULTERY. 

See  Criminal  Iaw,  U  147,  157,  789;  Indictment 
and  Information,  §  137;  Judgment,  i  751; 
Witnesses,  {  397. 

1 7  (Minn.)  Under  Rev.  Laws  1905,  t  5305, 
an  indictment  for  adultery  need  not  show  that 
the  prosecution  was  commenced  on  the  com- 
plaint of  the  hosband  or  wife.— State  v.  Dlugi, 
143  N.  W.  97L 

{  15  (Iowa)  Evidence  held  to  make  defend- 
ant's guilt  a  question  for  the  jury.— State  T. 
Dietz,  143  N.  W.  1080. 

ADVERSE  POSSESSION. 

See  Forcible  Entry  and  Detainer,  f  38;  Limi- 
tation of  Actions ;  Waters  and  Water  Courses, 
i  137. 

X.  HATUBE  AND  SEQUIglTES. 

(B)   Duration    and    Contlnvltr    of    Poaaes- 
■loa. 

1 4 1  (Neb.)  Where  purchasers  at  a  foreclos- 
ure sale  take  actual  possession,  claiming  title, 
and  they  and  their  grantees  hold  adversely  for 
more  than  ten  years  after  the  mortgagor's 
heirs  attain  their  majority,  the  right  to  redeem 
is  barred  by  limitations.— McNeill  v.  Schumak- 
er,  143  N.  W.  805;  Same  t.  Storitz.  Id.  806. 

(P)  Hostile  Character  of  Posseaalon. 

{  62  (Neb.)  Where  the  owner  of  land  agreed 
that  his  son  should  have  possession  until  a  set- 
tlement as  to  money  loaned  to  him  by  the  son, 
and  where  the  father  died  without  having  made 
such  settlement,  and  ejectment  was  brought  by 
the  administrator  of  the  father's  estate,  held 
that  the  statutes  of  limitations  did  not  apply  to 
plainliff's  right  to  recover,— TiUson  r.  Hollo- 
way,  143  N.  W.  939. 


1 85  (Neb.)  A  possession  of  land,  open,  noto- 
rious, adverse,  and  exclusive,  indicates  a  claim 
of  title  which  will  constitute  a  disseisin,  unless 
explained  by  other  testimony. — Towles  v.  Hamil- 
ton, 143  N.  W.  935. 

n.   OPEBATION   AHD   EFFECT. 
(B)  Title  or  KIkU  Aeaalred. 

I  109  (Neb.)  Title  acquired  by  adverse  pos- 
session cannot  be  divested  by  parol  abandon- 
ment, unless  it  has  existed  through  the  statu- 
tory period  of  limitations.— Towles  v.  Hamilton, 
143  N.  W.  936. 

A  person  who  has  acquired  absolute  title  to 
land  by  adverse  possession  does  not  impair  his 
title  by  thereafter  paying  rent  &  the  owner 
of  the  paper  title.— Id. 

ADVERTISEMENT. 

See  Attorney  and  Client,  |  33. 

AFFIDAVITS. 

See  Arrest,  ft  23,  27 ;  Depositions :  Intoxicating 
Liquors,  {  106 ;  Judgment,  IJ  159,  160 ;  Xew 
TrUl,   {  143;   Process,  {  96. 

1 5  (Iowa)  The  fact  that  the  affidavits  in  sop- 
port  of  a  motion  to  set  aside  a  default  jnd^meni 
were  made  before  an  attorney  in  the  case  did 
not  prevent  the  court  from  acting  on  them. 
— Hueston  v.  Preferred  Accident  Ina.  Coi-  143 
N.  W.  666. 

AGENCY. 

See  Principal  and  Agent 

AGREEMENT. 

See  Contracts. 

AIDER  BY  VERDICT. 

See  Pleading,  t  433. 

ALIENS. 

See  Appeal  and  Error,  {  1176;  Citizens;  Intox- 
icating Liquors,  S  58. 

ALIMONY. 

See  Divorce,  |  240. 

ALTERATION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  {  1062 ;  Bills  and  Notes, 

I  37a 

g6  (Iowa)  Where  plaintiff  sold  proprietary 
remedies  to  defendant,  agreeing  to  advertise 
them  in  papers  named  for  12  months  following 
delivery  and  to  take  back  goods  remaining  un- 
sold at  the  end  of  the  "Iowa  advertising  con- 
tract," the  alteration  of  the  contract  by  the 
insertion  of  the  word  "Iowa"  held  material. — 
Hessig-ElllB  Drug  Co.  v.  Todd-Baker  Drug  Co, 
143  N.  W.  569. 

§  8  (Mich.)  Under  Negotiable  Instruments 
Law,  i§  126, 127,  making  an  instrument  void  for 
a  material  alteration,  sections  65,  69,  70.  making 
an  indorscr  in  blank  below  indorsement  of  payee 
liable  only  as  a  subsequent  indorser,  and  sec- 
tion 50,  permitting  the  holder  to  strike  out  in- 
dorsements not  necessary  to  his  title,  held,  that 
such  indorsement  by  a  subsequent  indorser  was 
not  a  material  alteration,  defeating  recovery.— 
Ensign  v.  Fogg,  143  N.  W.  82. 

§  27  (Iowa)  The  burden  of  proving  the  fraud- 
ulent alteration  of  a  contract  after  delivery  was 
upon  the  party  asserting  it— Hessig-Ellis  Drug 
Co.  V.  Todd-Baker  Drug  Co.,  143  N.  W.  569. 

§  27  (Mich.)  Where  there  is  no  evidence  that 
the  date  of  a  note  was  altered  after  execntion, 
and  there  is  nothing  suspicious  upon  its  face  be- 
yond the  fact  of  an  erasure,  the  presumption  is 
that  the  alteration  was  made  before  it  was  exe- 
cuted.—Ensign  T.  Fogg,  143  X.  W.  82. 
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{  28  (Iowa)  Where  it  -was  claimed  that  a  con- 
tract for  the  sale  of  proprietary  remedies  was 
altered  so  as  to  make  it  expire  only  upon  the 
expiration  of  the  seller's  general  advertising  con- 
tracts in  the  state  and  not  at  the  end  of  one 
year  as  claimed  by  the  purchaser,  a  letter  writ- 
ten by  the'  purchaser  to  the  seller  stating  the 
purchaser'a  refusal  to  carry  out  the  contract  if 
the  seller  claimed  that  the  time  covered  hr  it 
was  indefinite  was  admissible  in  evidence. — Hes- 
sig-ElIis  Drug  Co.  t.  Todd-Baker  Drug  Co.,  143 
N.  W.  568. 

{29  (Iowa)  Proof  of  a  fraudulent  alteration 
of  a  contract  after  delivery  could  not  be  sup- 
plied by  a  presumption  based  upon  opportunity 
to  alter  the  contract— Hessig-Ellis  Drug  Co.  v, 
Todd-Baker  Drug  Co.,  143  N.  W.  569. 

Evidence,  in  an  action  on  a  contract  claimed 
to  have  been  fraudulently  altered  after  delivery, 
held  to  sustain  a  findini;  that  the  alteration  was 
made  by  plaintiff  or  its  agent  after  the  con- 
tract was  signed  by  defendant's  president— Id. 

i  30  ( Iowa)  While,  as  a  rule,  the  construction 
of  a  written  instrument  is  the  function  of  the 
court,  it  is  a  question  of  law  whether  the  altera- 
tion of  an  instrument  is  material. — Hesaig-EUis 
Drug  Go.  T.  Todd-Baker  Drug  Co.,  143  N.  W. 
569^ 

AMBIGUITIES. 

See  Evidence,  |  461. 

AMENDMENT. 

See  Indictment  and  Information,  I  92;  Plead* 
ing,  ii  237,  249,  356,  360. 

ANIMALS. 


See  Constitutional  Law,  i  293;  Evidence,  | 
474%;  Highways,  §i  181,  184;  Injunction, 
t  48;  Municipal  Corporations,  |  608;  Rail- 
roads, a  441,  446. 

i  15  (S.D.)  In  a  prosecution  for  offering  beef 
for  sale  without  exhibiting  the  hide  or  hides, 
in  violation  of  Pol.  Code,  §  2945,  the  place 
where  the  killing  occurred  is  Immaterial. — State 
V.  Devers,  143  N.  W.  304. 

In  a  prosecution  for  offering  beef  for  sale  in 
P.  county  without  exhibiting  the  hide,  in  viola- 
tion of  Pol.  Code,  f  2945,  a  conviction  held  not 
fatally  defective  because  of  the  state's  failure  to 
prove  that  the  beef  was  slaughtered  in  P.  coun- 
ty as  alleged  in  the  information.— Id. 

$90  (Iowa)  The  rule  of  common  law  requir- 
ing an  owner  to  keep  and  restrain  domestic 
animals  upon  his  own  premises  is  inapplicable 
to  the  habits  and  conditions  of  the  people  in 
Iowa.— Kimple  v.  Schafer,  143  N.  W.  505. 

Since  none  of  the  statutes  relating  to  animals 
running  at  large  refer  to  chickens  ezc^t  Code, 
8  706,  allowing  the  regulation  thereof  by  cities 
and  towns  within  the  corporate  limits,  and  it  is 
the  universal  custom  to  permit  them  to  run  at 
large  in  the  country,  an  owner  is  not  required 
to  keep  them  from  trespassing  upon  lands  of  his 
neighbors.- Id. 

ANNULMENT. 

See  Wills,  H  806-400. 

APPEAL  AND  ERROR. 

See  Certiorari;  Costs,  I  238;  Courts,  |  202; 
Criminal  Law,  §|  1043-1186;  Drains,  i  82; 
Exceptions,  Bill  of;  Executors  and  Adminis- 
trators, i  513 ;  Habeas  Corpus,  i  30:  Insur- 
ance, t  ^4;  Intoxicating  Liquors,  i  'r5;  Jus- 
tices of  the  Peace,  I  150;  Municipal  Corpora- 
tions, {»  48,  316,  821.  511,  974;  Pleading,  ii 
417,  418;  Wills,  |  400. 

I.   NATDKE  AHD  FORM  OF  REMEDY. 

i  14  (Wis.)  Under   St   1911,   i!   3039,   3048, 
3049,  and  3071,  relating  to  appeals,  a  defendant 


against  whom  a  separate  award  in  addition  to  a 
joint  judgment  has  been  rendered,  may  appeal 
from  the  separate  award  after  .an  appeal  by  his 
codefendant,  in  which  he  did  not  join,  has  been 
taken  and  determined.— Arnold  v.  Pike,  143  N. 
W.  662. 

i  15  (Wis.)  Under  St  1911,  {  3049,  authoriz- 
ing an  appeal  from  two  or  more  appealable  or- 
ders, if  It  is  effectual  as  to  one  or  more  the 
fact  tliat  it  is  ineffectual  as  to  the  others  will 
not  avoid  the  appeal.— Hoefer  v.  City  of  Mil- 
waukee, 143  N.  W.  1038. 

ZZX.  DECISIONS  KEVTEWASLE. 
(D)  Flnalltr  of  Determlmation. 

i  70  (Iowa)  Orders  in  an  action  against  in- 
dividual defendants  on  notes,  which  permitted 
»  corporation  to  be  made  a  defendant  and  re- 
fusing to  strike  its  counterclaim,  held  not  ap- 
pealable under  Code,  J  4101,  subd.  4.— Peter 
Schoenhofen  Brewing  Co.  v.  Giffey,  143  N.  W. 
1017. 

i  74  (Iowa)  If  a  question  may  be  reviewed  on 
appeal  from  the  final  judgment,  an  order  decid- 
ing it  is  interlocutory  and  reviewable  only  up- 
on general  appeal  from  the  final  judgment,  un- 
less an  appeal  is  expressly  allowed  by  statute; 
but,  if  the  decision  aJSects  rights  in  such  manner 
that  they  cannot  be  protected  by  the  final  judg- 
ment, an  appeal  will  lie  from  such  decision. — 
Peter  Schoenhofen  Brewing  Co.  t.  GiSey,  143 
N.  W.  1017. 

(B)   natvre,  Seope,  «nd  Efleot  ut  Deetslon. 

i  91  (Iowa)  Orders  made  in  an  action  against 
individual  defendants  on  notes,  which  permitted 
a  corporation  to  be  made  a  defendant  and  refus- 
ing to  strike  its  counterclaim,  held  not  appeal- 
able under  Code, J  4101,  subd.  1. — Peter  Schoen- 
hofen Brewing  Co.  v.  Giffey,  143  N.  W.  1017. 

{110  (Wis.)  Under  St.  1911,  {  3069,  no  ap- 
peal lies  from  an  order  refusmg  to  modify  a 
previous  order  refusing  a  new  trial.— Raether  v. 
Filer  &  StoweU  Mfg.  Co.,  143  N.  W.  1035. 

{  122  (Wis.)  Under  St  1911,  {  3069,  no  ap- 
peal would  lie  from  so  much  of  an  order  grant- 
ing a  new  trial  as  denied  motions  for  judgment, 
and  to  change  certain  answers  in  the  special 
verdict. — Raether  v.  Filer  &  Stowcll  Mfg.  Co., 
143  N.  W.  1035. 

▼.  PRESENTATION  AND  RESERVA- 
TION IN  I.OWER  C01TBT  OF 
GROUNDS  OF  TLEVIEW. 

(A)   Issnea  anA  4tveatlOBB  la  Ijower  Court. 

i  171  (Iowa)  Appellant  cannot  complain  that 
the  case  is  decided  upon  appeal  on  the  theory 
upon  which  it  was  tried  in  the  trial  court.— 
City  of  Ottumwa  v.  Nicholson,  143  N.  W.  439. 

{171  (Iowa)  Appellant  cannot  claim  on  ap- 
peal that  the  facts  are  different  from  those 
embodying  the  theory  on  which  he  appealed. — 
Elliott  V.  Woodbury  County,  143  N.  W.  826.    • 

{171  (Neb.)  Where  the  question  of  the  au- 
thority of  an  agent  to  sell  horses  for  his  prin- 
cipal was  tried  without  objection  as  a  question 
of  fact,  its  submission  to  the  jury  is  not  ground 
for  reversal.— Whitney  v.  Broeder,  143  N.  W. 
228. 

i  172  (Iowa)  A  consignor  of  a  piano  which 
was  fraudulently  sold  by  the  consignee  to  de- 
fendant having  relied  solely  on  the  consignment 
in  the  trial  court  cannot  change  its  position  on 
appeal  and  rely  on  defendant's  failure  to  take 
immediate  possession  of  the  instrument. — Cable 
Co.  V.  Miller,  143  N.  W.  94. 

i  173  (Iowa)  A  claim,  in  an  action  for  brok- 
ers commissions,  that  plaintiff  could  not  re- 
cover because  he  had  received  commissions  from 
both  parties  without  their  knowledge,  could  not 
be  considered  when  not  urged  at  the  trial. — 
Hill  V.  Dakin,  143  N.  W.  821.  J^ 
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wben  not  presented  below. — rsicbollg  ft  Taylor 
V.  Frederick  Milling  Co.,  143  N.  W.  1123. 

I  194  (Iowa)  Whether  an  answer  is  a  proper 
plea  is  not  material  on  appeal,  where  the  an- 
swer was  not  attacked  below.— Schoen  ▼.  Har- 
ris, 143  N.  W.  IIOS. 

S  20 1  (Iowa)  After  an  adverse  Jadement,  nei- 
ther party  should  be  permitted  to  claim  that  the 
method  by  which  the  case  was  tried  without 
objection  should  have  been  different — Schoen 
V.  Harris,  143  N.  W.  1108. 

1 207  (Mich.)  The  question  of  improper  argu- 
ment will  not  be  considered  on  appeal  where 
the  court's  attention  was  not  called  to  the  argu- 
ment by  a  request  to  charge  or  any  ruling  ask- 
ed thereon.— Patterson  v.  Gore,  143  N.  W.  643. 

S2i3  (Wis.)  Where  defendant  did  not  object 
at  trial  that  the  submission  of  defendant's  fail- 
ure to  warn  plaintiff  of  a  certain  danger  was 
error  because  the  complaint  did  not  allege  that 
as  a  ground  of  negligence,  he  cannot  complain 
on  appeal. — Lewandowski  t.  McGlintic-Marshall 
Const.  Co.,  143  N.  W.  1063. 

{215  (Minn.)  An  omission  to  fully  de6ne  as- 
sumption of  risk  is  not  cause  for  reversal,  where 
the  defloition  was  accurate  as  far  as  it  went  and 
there  w.is  no  evidence  to  which  the  omitted  part 
was  applicable  and  no  suggestion  of  omission 
was  made  below. — Hagen  v.  Chicago,  R.  1.  &  P. 
Ry.  (3o.,  143  N.  W.  121. 

1 216  (Mich.)  A  party  cannot  assign  errors 
that  certain  instructions  were  not  given  where 
no  special  requests  for  the  instructions  were 
made.— Amanta  ▼.  Michigan  Cent  R.  Co.,  143  N. 
W.  76. 

I  216  (Minn.)  Defendant's  objection  that  the 
charge  was  misleading  because  an  instruction  on 
assumption  of  risk  was  included  in  one  on  neg- 
ligence could  not  be  considered  on  appeal  in  a 
personal  injnry  case,  where  the  trial  court's  at- 
tention was  not  called  thereto  and  no  request 
was  made  for  further  instructions. — Kloppenburg 
V.  Minneapolis,  St.  P.  &  8.  S.  M.  Ry.  Co.,  143 
N.  W.  32i 

1 223  (Minn.)  An  objection  that  the  Judgment 
was  in  excess  of  that  which  the  complaint  jus- 
tified could  not  be  considered,  when  not  pre- 
sented below. — Nicholls  &  Taylor  v.  Frederick 
Milling  Co.,  143  N.  W.  1123. 

^232  (Mich.)  Where  appellant  objected  at 
trial  to  the  admission  of  evidence  on  value  on 
the  ground  that  it  was  "incompetent  and  im- 
material," be  cannot  object  thereto  on  appeal 
on  the  ground  that  the  witness  was  not  shown 
to  be  qualified  to  give  his  opinion  on  value. — 
Patterson  v.  Gore,  143  N.  W.  643. 

$  242  (Iowa)  Assignments  of  error  as  to  the 
admissibility  of  evidence  will  not  be  considered 
in  an  equitable  action  tried  de  novo  on  appeal, 
when  all  the  evidence  offered  was  admitted 
without  any  ruling  on  the  objections. — Hurst  t. 
Jenkins,  143  N.  W.  401. 

(C)  BxeeptloBS. 

{259  (Mich.)  Any  error  by  the  trial  ^udge 
in  a  mere  statement  of  the  claim  of  plaintiff, 
if  a  ruling,  cannot  be  considered  on  appeal 
where  it  was  not  excepted  to  by  appellant  at  the 
time.— Patterson  v.  Gore,  143  N.  W.  643. 

i  263  (Mich.)  Under  the  direct  provisions  of 
Pub.  Acts  1901,  No.  52,  amending  Comp.  Laws, 
I  10,247,  assignments  of  error  may  be  taken  to 
the  charge  of  the  court  and  its  refusal  to  charge 
without  exceptions  thereto  in  the  trial  court — 
Patterson  v.  Gore,  143  N.  W.  643. 

1263  (Minn.)  The  refusal  of  an  instruction 
will  not  be  reviewed,  where  no  exception  is 
taken  thereto  below.— Coppoletti  v.  Citizen*' 
Ins.  Co.  of  Missouri,  143  N.  W.  787. 


VAX.     Wt*m\lM.OM.XXiO  AJIU  rM%,%r\iXiMiAMMJt**m 

FOB  TRAHSFER  OF  CAUSE. 
(A)   Time  of  Taklna;  ProeeedlBK*- 

{338  (N.D.)  Laws  1913,  c.  131,  |  14,  short- 
ening the  time  of  appeals  from  one  year  to  six 
months,  applies  only  to  those  judgments  en- 
tered, or  notice  of  entry  of  which  was  served 
less  than,  six  months  prior  to  Joly  1.  1913: 
and  hence  from  such  judgments  appeals  mast 
be  taken  within  six  months  after  such  date, 
but  as  to  all  other  judgments  the  old  statute 
governs.- Wilson  v.  Hjyger,  143  N.  W.  764. 

{  347  (Iowa)  The  time  allowed  for  appeal  is 
computed  from  the  entr^  of  the  decree,  and. 
though  service  of  the  notice  of  appeal  was  not 
acknowledged  until  more  than  six  months  affr 
the  judge  had  filed  an  opinion,  the  appeal  wii: 
not  be  dismissed  where  less  than  six  months  bad 
elapsed  after  the  entry  of  the  decree. — IV* 
Moines  Savings  Bank  v.  Arthur,  l43  N.  W.  5.~i6. 

{348  (S.D.)  Under  Code  Civ.  Proc  ff  317. 
442,  service  of  an  order  without  further  8er»-jce 
of  actual  written  notice  of  the  order  is  insuffi- 
cient to  start  the  running  of  time  within  which 
to  appeal  therefrom.— Cowie  v.  Barker.  143  X. 
W.  895. 

{351  (Wis.)  St  1911,  {  3042,  limiting  ap- 
peals from  orders  to  30  days  from  the  date  of 
service  of  a  copy  of  the  order  with  a  written 
notice  of  entry,  is  satisfied  by  service  of  a  copy 
at  one  time  and  notice  of  entry  at  another.— 
Hoefer  v.  City  of  Milwaukee,  143  N.  W.  lOSS. 

Where  a  copy  of  one  of  several  orders  appeal- 
ed from  and  notice  of  entry  were  served  more 
than  30  days  before  the  appeal,  it  was  ineffect- 
ual to  entitle  appellants  to  a  review  of  that 
order  which  was  equivalent  to  a  dismissal  as  to 
it-Id. 

(356  (N.D.)  Mere  delay  in  settling  a  state- 
ment of  the  case,  or  in  taking  an  appeal  when 
such  appeal  is  taken  within  the  statutory  pe- 
riod is  not  ground  for  dismissing  the  appeal. — 
Wilson  V.  Kryger,  143  N.  W.  764. 

{ 356  (Wis.)  Where  an  order  continuing  an 
injunction  pendente  lite  and  relieving  plaintiff 
from  paying  an  assessment  aa  a  condition  to  the 
maintenance  of  the  action  was  not  timely  ap- 
pealed from,  it  was  a  bar  to  a  review  of  a  sub- 
sequent order  denying  defendant's  motion  to 
dismiss  because  plaintiff  had  not  paid  the  as- 
sessment—Hoefer  V.  City  of  Milwaukee,  143  X. 
W.  103& 

(D)  Writ  of  Brror,  Cltatloa,  or  Notice. 

{421  (N.D.)  Compliance  with  Laws  1»13,  c. 
LSI,  {  4,  requiring  service  with  the  notice  of 
appeal  of  a  statement  of  the  errors  of  law  and 
a  specification  of  the  insuflBciency  of  the  evi- 
dence when  relied  on,  Arid  not  a  jurisdictional 
prerequisite  to  an  appeaL — Wilson  t.  Kryger, 
143  N.  W.  764. 

{  430  (N.D.)  On  motion  to  dismiss  an  appeal 
for  appellant  8  failure  to  serve  the  statement 
and  specifications,  as  required  by  Laws  1913.  c. 
131,  {  4,  the  court  will,  upon  good  cause  shown, 
extend  the  time  for  service  thereof,  pursuant 
to  Rev.  Codes  1905,  {  7224,  and  Practice  Act. 
{  7.— Wilson  T.  Kryger,  143  N.  W.  764. 

(E)  Bntrr,  DockettiiK,  and  Appearancr. 

{  433  (Iowa)  There  need  be  but  one  docketin; 
of  the  case  where  defendant  appeals,  not  odIv 
from  the  judgment  for  plaintiff,  but  from  the  or- 
der correcting  the  record  below  at  the  instam« 
of  plaintiff.— Hamill  v.  Joseph  Schlits  Brewing 
Co.,  143  N.  W.  99. 

{  433  (lows)  Code,  {  4108,  providing  that  on 
appeal  the  cause  shall  be  docketed  as  in  tb« 
court  below,  being  remedial,  is  simply  directorT. 
and  the  fact  that  the  abstract  designated  all 
parties  except  plaintiff  as  defendants  or  appcl- 
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der,  143  N.  W.  228. 

i  760  (Neb.)  An  assignment  of  error  in  ad- 
mitting evidence  will  be  disregarded  where  ap- 
pellant, in  his  brief,  failed  to  point  out  the 
pages  in  the  abstract  or  bill  of  exceptions  where 
the  challenged  ruling  ma;  be  found. — Men- 
singer  y,  Aiiasworth  light  &  Power  Co.,  143 
N.  W.  475. 

i  76 1  (Neb.)  Where  the  brief  on  appeal  in  a 
civil  case  fails  to  separately  state  and  number 
the  points  relied  on  with  citation  of  authorities 
on  each  point  respectively  and  does  not  designate 
the  pertinent  pages  of  the  record  and  in  other 
respects  fails  to  comply  with  rule  9  (137  N.  W. 
viii),  the  Supreme  Court  need  not  ordinarily 
look  in  the  record  for  matters  not  properly  brief- 
ed.— Bryant  v.  Modern  Woodmen  of  America, 
143  N.  W.  331. 

i  764  (S.D.)  Appellant's  failure  to  comply 
with  Supreme  Court  rule  10,  as  amended  (1^ 
N.  W.  xiii),  requiring  briefs  to  be  printed  on  a 
certain  kind  of  paper  in  a  certain  type,  is  suf- 
ficient ground  for  rejecting  bis  brief. — Basker- 
vUle  V.  Thomas,  143  N.  W.  371. 

1 773  (Iowa)  A  motion  to  dismiss  or  affirm 
because  appellant's  brief  was  not  filed  in  time 
will  not  oe  granted  where  a  proper  excuse  is 
presented,  and  no  prejudice  resulted  to  the  ap- 
pellee from  the  delay. — Cochbum  v.  Hnwkeye 
Commercial  Men's  Ass'n,  143  N.  W.  1006. 

J  773  (S.D.)  Where  the  appeal  was  taken 
from  the  judgment  roll,  no  settled  record  being 
had,  it  will  be  deemed  abandoned  where  no 
briefs  are  filed  within  several  months  after  no- 
tice of  appeal  was  filed,  and  the  judgment  will 
be  affirmed.— Gates  v.  Marshall,  143  N.  W.  369. 

{  773  (S.D.)  Where  the  time  for  filing  appel- 
lant's brief  expired  May  30,  1913,  but  no  brief 
was  filed  prior  to  October  8th  following,  the 
appeal  would  be  treated  as  abandoned  and  the 
judgment  affirmed. — Reeves  &  Co.  v.  Block,  143 
N.  W.  370. 

i  773  (S.D.)  Where  notice  of  appeal  was 
served  and  filed  on  March  8,  1913,  and  the  rec- 
ord was  settled  on  Alay  20,  1913,  so  that  appel- 
lant was  in  default  in  not  filing  his  brief  on  or 
before  June  19,  1913,  bis  appeal  was  thereafter 
deemed  abandoned,  and  the  judgment  affirmed. 
— Wessington  Springs  State  Bank  v.  Verry,  143 
N.  W.  371. 


Xm.   DIBMISSAI.,  WITHDRAWAI.,  OR 
ABAMDOmCENT. 

{  781  (Neb.)  The  Supreme  Court  will,  on  its 
own  motion,  dismiss  an  appeal  from  an  order 
requiring  reinstatement  of  the  saloon  license  of 
the  relator  in  mandamus,  where  the  record 
shows  that  the  license  term  has  long  since  ex- 
pired.—State  V.  Armstrong,  143  N.  W.  931. 

S78I  (Wis.)  A  satisfaction  of  the  judgment 
against  the  appellant  after  he  has  taken  an  ap- 
peal does  not  entitle  the  respondent  to  a  dis- 
missal of  the  appeal.— Arnold  v.  Pike,  143  N. 

W.  662.  

ZTX   REVlliW. 
(A)   Scope  and  Kxtent  1b  General. 

1 840  (Iowa)  Statement  of  questions  which 
may  be  inquired  into  on  appeal  from  an  order 
correcting  the  record  below,  showing  the  signa- 
ture of  the  trial  judge  to  the  certification  of  the 
reporter's  notes  of  the  trial  as  of  the  date  of  the 
filing  of  the  notes.— Ilamill  v.  Joseph  Schlitz 
Brewing  Co.,  143  N.  W.  99. 

1 843  (Iowa)  Abstract  questions  or  matters 
not  properly  appealed  from  will  not  be  ruled  by 
the  Supreme  Court  in  order  to  settle  the  law 
of  the  case.— Adrian  State  Bank  v.  Eichmeier, 
143   N.  W.  863. 

{ 848  (Wis.)  Where  the  referee  before  whom 
an  action  was  tried  failed  to  find  the  ultimate 


W.  689. 

{  854  (S.D.)  The  appellate  court  win  not  ffis- 
turb  or  reverse  the  rightful  judgment  of  the 
trial  court  even  though  the  judgment  may  have 
been  based  on  improper  grounds. — State  v.  Kel- 
ley,  143  N.  W.  963^ 

1856  (Iowa)  An  order  granting  a  new  trial 
wfll  be  sustained  on  appeal  if  there  are  any 
tenable  grounds  upon  which  it  might  have  bwn 
sustained.— Woodbury  Co.  v.  Dougherty  &  Bry- 
ant Co.,  143  N.  W.  416. 

(B)   laterloevtory,     OoIIateiml,     amd      S«v- 

plemeatArjr  Procecdlnsa  ud 

Qveatlona. 

S874  (Iowa)  Where,  after  plaintiff  had  re- 
pleaded the  same  facts  after  demurrer  was  su.s- 
tained  to  his  petition  for  not  stating  a  caoae  of 
action,  defendant  demurred  to  the  aubstitiited 
petition,  and  also  moved  to  strike  it,  for  that 
the  petition  did  not  state  a  cause  of  action,  and 
also  prayed  that  it  be  stricken  as  a  repleading, 
he  thereby  invoked  judgment  on  matters  of  sub- 
stance so  as  to  entitle  plaintiff  to  have  reviewed 
the  rulings  upon  the  substituted  petition  relat- 
ing to  its  legal  sufficiency. — Wisner  v.  Nichols, 
143  N.  W.  IMO. 

(C)  Parties  Entitled  to  AUese  Error. 

§  878  (Iowa)  Cross-assignments  of  error  filed 
by  appellee,  with  reference  to  matters  entirely 
separate  from  those  raised  on  appellant's  ap- 
p&l,  cannot  be  reviewed  in  the  absence  of  an 
appeal  by  appellee.— Adrian  State  Bank  v.  Eich- 
meier, 143  N.  W.  863. 

g  882  (Iowa)  Appellant  cannot  complain  of 
errors  in  instructions  committed  at  his  own 
request  or  suggestion. — City  of  Ottumwa  v. 
Nicholson,  143  N.  W.  439. 

i  882  (Iowa)  Plaintiff  cannot  object  on  appeal 
to  matter  brought  out  by  himself  on  cross-ex- 
amination.—Snyder  V.  Tribune  Co,  143  N.  W. 
519. 

Where  plaintiff  requested  the  court  to  submit 
the  interpretation  of  an  alleged  libelous  article 
to  the  jury,  he  could  not  successfully  claim  that 
the  court  erred  in  omitting  to  charge  that  the 
article  was  libelous  per  se  and  could  bear  no 
other  interpretation  than  that  placed  on  it  by 
the  innuendo. — Id. 

Plaintiff  cannot  complain  of  evidence  brought 
out  by  his  own  counsel  on  cross-examination. 
-Id. 

i  882  (Iowa)  Where  instractions  requested  by 
defendant  asked  that  the  question  of  the  con- 
tributory negligence  of  plaintiff's  Intestate  hf 
submitted  to  the  jury,  defendant  thereby  waived 
the  right  to  object  tnat  the  evidence  was  con- 
clusive.—Carnego  T.  Crescent  Coal  Co.,  143  N. 
W.  550. 

1 882  (Iowa)  Where  defendant  in  replevin  ask- 
ed to  open  and  close  on  the  gronnd  that  the 
burden  was  on  him  to  establish  ownership,  he 
could  not  complain  of  the  court's  instruction 
placing  such  burden  on  him. — Adamson  v.  Har- 
per, 143  N.  W.  844. 

i  884  (Neb.)  Where,  in  an  action  to  foreclose 
a  tax  sale  certificate  based  on  delinquent  irriga- 
tion taxes,  all  parties  apparently  assumed  that  a 
document  admitted  in  evidence  recited  the  truth 
as  to  the  organization  of  the  district,  defendant 
waived  his  objection  that  evidence  of  the  assess- 
ment and  levy  was  improperly  admitted  because 
the  existence  of  the  district,  though  denied,  had 
not  been  proven. — Wight  v.  McGuigan,  143  N. 
W.  2.S2. 

i  884  (S.D.)  Though  defendant  at  the  trial 
objected  to  the  evidence  to  show  that  Ij.  execut- 
ed a  deed  to  plaintiff,  yet,  having  moved  for 
new  trial  on  the  ground  of  newly  discovered 
evidence,  showing  Xk  executed   it   to  plaintiff 
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Trial  of  Canae  Aae'w. 

i  893  (Neb.)  The  issues  in  equity  wiU  be  tried 
-de  noYO  on  appeal,  without  reference  to  the  deci- 
aion  below.— Lamb  y.  Lamb,  143  N.  W.  840. 

I  893  (Neb.)  Where  the  only  issue  in  eject- 
ment is  defendant's  equitable  title  and  of  pos- 
session thereunder,  the  action  is  in  equity,  and 
upon  appeal  will  be  tried  de  novo  under  Code 
Civ.  Proe.  {  681a.— TiUson  y,  HoUoway,  143  N. 
W.  939. 

§  895  (Neb.)  On  trial  de  novo  in  an  equitable 
action  of  ejectment,  the  appellate  court  will  con- 
sider the  trial  court's  estimate  of  the  reliability 
of  testimony  g;iven  by  witnesses  in  bis  presence. 
—Tillson  v.  HoUoway,  143  N.  W.  939. 

(E)   Preaamptlona. 

8  901  (Wis.)  For  reversal  of  a  judgment,  er- 
ror must  be  afSrmatively  established. — Adams 
T.  Menasha  Paper  Ck>.,  143  N.  W.  658. 

§919  (Wis.)  Where  an  objection  to  the  com- 
plaint as  failing  to  state  a  cause  of  action  is 
made  for  the  first  time  at  the  trial,  and  the 
complaint  is  dismissed,  all  the  allegations  there- 
of must  be  taken  as  true  on  appeal. — Shaw  v. 
Crandon  Printing  Co.,  143  N.  W.  69a 

§  927  (Iowa)  On  appeal  from  a  directed  ver- 
dict for  the  plaintiff,  the  facts  will  be  taken  in 
the  form  most  favorable  to  the  defendant. — 
Duke  V.  Graham,  143  N.  W.  817. 

i  930  (Iowa)  It  must  be  presumed  that  the 
jury  followed  the  instructions  given  in  reaching 
their  verdict.— Barger  v.  Brown,  143  N.  W.  496. 

1 93 1  (Wis.)  Where  a  special  verdict  in  a 
boundary  line  action  did  not  cover  the  issue,  pre- 
sented by  conflicting  evidence,  whether  a  fence 
bad  been  built  upon  the  line  claimed  by  the  plain- 
tiff at  the  time  the  defendant  purchased  the 
land,  that  fact  will  be  presumed  to  have  been 
found  in  defendant's  favor  by  the  trial  court 
which  rendered  the  judgment  for  him,  under  St. 
1911,  §  2858m,  permitting  the  trial  judge  to  find 
facts  not  submitted  for  special  finding.— Duel  T. 
Bluembke,  143  N.  W.  179. 

(F)  Dlaoretlon  of  I^OTrev  Court. 

1 954  (Minn.)  Whether  the  relative  injury 
that  may  be  inflicted  upon  the  respective  parties 
ty  the  refusing  of  a  temporary  injunction  jus- 
tifies its  issuance  under  the  "comparative  hard- 
flhip  rule"  in  cases  in  which  the  final  outcome 
is  doubtful  is  for  the  trial  court,  and  its  deter- 
mination on  evenly  balanced  evidence  will  not 
be  disturl)ed. — Minneaoolis  Gaslight  Co.  t.  City 
of  Minneapolis,  143  K  W.  728. 

i  957  (Iowa)  Discretion  in  setting  aside  a  de- 
fault judgment  will  not  be  disturbed  in  absence 
of  manifest  abuse,  and  the  rule  applies  to  pro- 
ceedings to  set  aside  a  default  under  Code,  S§ 
4091-4099,  as  well  as  to  a  motion  to  set  it  aside 
under  section  3790. — Hueston  v.  Preferred  Ac- 
cident Ins.  Co.,  143  N.  W.  666. 

i  970  (Iowa)  The  allowance  of  testimony  in 
rebuttal  being  a  matter  of  discretion,  only  an 
abuse  of  discretion  will  justify  interference  on 
appeal. — Allen  v.  Travelers'  Protective  Ass'n  of 
America,  143  N.  W.  574. 

(970  (Iowa)  The  Supreme  Court  will  rarely 
interfere  simply  because  testimony  is  adduced 
out  of  its  regular  order,  where  no  abuse  of 
discretion  on  the  part  of  the  trial  court  is 
shown,  especially  where  the  complaining  party 
does  not  ask  permission  to  meet  such  testimony. 
■  — Adamson  v.  Harper,  143  N.  W.  844. 

1977  (Iowa)  The  trial  court  has  a  large  dis- 
cretion in  passing  upon  motions  for  new  trial, 
and,  unless  abused,  its  discretion  will  not  be 
interfered  with. — Woodbury  Co.  v.  Dougherty  & 
Bryant  (Jo.,  143  N.  W.  416. 


Where  an  order  granting  a  new  trial  states 
the  precise  ground  on  which  the  court  has  based 
its  action,  the  Supreme  Court  will  determine 
whether  there  has  been  an  abuse  of  discretion. 
-Id. 

8  977  (S.D.)  The  granting  of  a  new  trial  is 
so  largely  in  the  sound  discretion  of  the  trial 
court  that,  unless  there  has  been  an  abuse  of 
this  discretion,  the  order  will  rarely  be  dis- 
turbed.- Ede  v.  Ward,  143  N.  W.  269. 

{  977  (Wis.)  Where  the  trial  court  granted  a 
new  trial  because  he  was  not  satisfied  with  the 
verdict,  and  there  was  no  abuse  of  discretion, 
the  order  would  be  affirmed.— Raether  v.  Filer 
&  Stowell  Mfg.  Co.,  143  N.  W.  1035. 

8  977  (Wis.)  Granting  a  new  trial  will  not  be 
disturbed,  unless  a  clear  abuse  of  discretion  is 
shown.— Fred  Miller  Brewing  Co.  v.  City  of  Mil- 
waukee, 143  N.  W.  1066. 

1978  (Wis.)  On  evidence  heard  by  the  trial 
judge  as  to  the  jury's  misconduct  in  sending  for 
a  dictionary  and  reading  a  definition  therein  of 
the  word  "proximate"  at  variance  with  that 
given  by  the  court,  held  that,  as  the  court  could 
not  say  that  the  granting  of  a  new  trial  was 
manifestly  wrong,  the  order  would  be  affirmed. 
— Banaszek  v.  F.  Mayer  Boot  &  Shoe  Co.,  143 
N.  W.  1062. 

8  979  (Minn.)  The  court's  discretion  in 
awarding  a  new  trial  will  not  be  disturbed, 
where  the  evidence  is  conflicting. — Chippewa 
County  State  Bank  v.  Haubris,  143  N.  W.  1123. 

i  98 1  (Mich.)  The  appellate  court  would  not 
disturb  the  ruling  below  where  it  was  not  clear 
that  there  was  an  abuse  of  discretion.— Good- 
year V.  Detroit  United  By.,  143  N.  W.  14. 

(O)  QnestlOMa  of  Fact>  Verdict*,  and  Flad- 
Inors. 

8  997  (Neb.)  Where  there  is  sufficient  evi- 
dence to  sustain  a  directed  verdict,  and 'the 
verdict  is  the  only  one  which,  under  the  plead- 
ings and  evidence,  should  be  permitted  to  stand, 
the  judgment  thereon  wiU  be  affirmed. — Dodge 
County  Bank  v.  Courtney  &  Co.,  143  N.  W. 
806. 

f  1001  (Wis.)  Where  the  evidence  is  not  Buffl- 
cient  in  the  judgment  of  the  Supreme  Court  to 
establish  an  agreement  to  fix  a  boundary  line 
between  adjoining  landowners,  but  aach  an 
agreement  was  found  by  a  special  verdict,  the 
court  is  bound  by  the  verdict,  but  will  construe  it 
with  the  evidence  given  in  support  of  it — Duel 
V.   Bluembke,  143  N.  W.  179. 

8  1002  (Iowa)  A  verdict  on  conflicting  evi- 
dence should  not  be  interfered  with.— New  Eng- 
land Syndicate  v.  Cutler,  143  N.  W.  1095. 

8  1002  (Neb.)  In  an  action  on  a  life  Insur- 
ance policy,  a  verdict  based  ob  a  finding  made 
on  conflicting  evidence  that  assured's  answers 
in  his  application  were  not  false  or  fraudulent 
will  not  be  disturbed  on  appeal  when  not  clear- 
ly wrong. — Jacoby  v.  Prudential  Ins.  Co.  of 
America,  143  N.  W.  448. 

8  1002  (Neb.)  A  verdict  on  conflicting  evi- 
dence will  not  be  disturbed  on  appeal  unless 
clearly  wrong.— Mack  v.  Mack,  143  N.  W.  454 ; 
Mensinger  v.  Ainsworth  Light  &  Power  Co.,  Id. 
475 ;  Davis  v.  Clark,  Id.  814. 

I  1 002  (Neb.)  A  verdict  on  conflicting  evidence 
will  not  be  disturbed,  when  not  clearly  against 
the  weight  of  the  evidence.— Cushing  State 
Bank  v.  Saling,  143  N.  W.  925. 

8  1002  (S.DJ(  Where  the  evidence  was  con- 
flictingj  a  verdict  must  be  taken  on  appeal  as  es- 
tablishing as  true  the  evidence  in  favor  of  the 
successful  party.— Ganow  v.  Ashton,  1'^  N.  W. 
383. 
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1 1003  (Mich.)  The  court  will  not  set  aride  • 
verdict  on  the  ground  that  it  was  palpably 
against  the  weight  of  the  evidence.— Goodyear 
V.  Detroit  United  Ry.,  143  N.  W.  14. 

S  1005  (Mich.)  To  reverse  the  decision  of  the 
circuit  judge  in  refusing  a  new  trial  for  insuffi- 
ciency of  evidence,  it  must  appear  that  the  ver- 
dict is  clearly  against  the  overwhelming  weight 
of  the  evidence. — Druck  v.  Antrim  Lime  Co.,  143 
N.  W.  59. 

I  1005  (Minn.)  A  finding  of  a  jury  awarding 
damages,  supported  by  sufficient  evidence  and  ap- 
proved by  the  trial  court,  will  not  be  disturbed 
on  appeal. — Johnson  v.  Wild  Rice  Boom  Co.,  143 
N.  W.  111. 

I  1 005  (Wis.)  Where  the  proof  presents  a  jury 
question,  the  verdict  connrmed  by  the  trial 
court  will  not  be  set  aside  unless  there  is  no  evi- 
dence on  which  it  may  rest — Linglebach  v. 
Theresa  Village  Mat.  Fire  Ins.  Co.,  143  N.  W. 
688. 

{  1008  (Iowa)  The  finding  of  the  trial  court 
in  an  action  at  law  has  the  effect  of  the  verdict 
of  a  jury.— Farrow  v.  Farrow,  143  N.  W.  856. 

f  1010  (Iowa)  Where  there  is  a  great  deal  of 
testimony  from  many  witnesses  regarding  the 

genuineness  of  the  signature  to  a  deed,  the  find- 
ig  of  the  trial  court,  who  had  the  witnesses  be- 
fore him,  has  much  weight. — Johnston  v.  Llnd- 
er,  143  N.  W.  410. 

I  lOiO  (Mich.)  A  coorfs  finding  of  fact  will 
not  be  reviewed  unless  there  is  a  total  want  of 
evidence  to  support  it,  or  the  finding  is  con- 
trary to  the  undisputed  evidence. — Fidelity  & 
Deposit  Co.  of  Maryland  v.  Hibbler,  143  N.  W. 
604. 

}IOII  (Iowa)  The  determination  by  trial 
court  of  a  question  of  fact  on  conflicting  evi- 
dence will  not  be  disturbed. — Rist  v.  District 
Court  of  Polk  County,  143  N.  W.  1086. 

I  101 1  (Iowa)  A  conflict  in  the  evidence  is 
for  the  trial  court  to  determine.— Scboen  v. 
Harris,  143  N.  W.  1108. 

I  ION  (Minn.)  The  determination  of  an  Is- 
sue of  fact  on  conflicting  evidence  will  not  be 
reversed,  when  leasouably  supported  by  evidence. 
—Minneapolis  Gaslight  Co.  v.  City  of  Minne- 
apolis. 143  N.  w.  rea 

I  101 1  (Neb.)  A  finding  of  fact  based  on  sub- 
stantially conflicting  evidence,  in  an  action  at 
law  tried  without  a  jury,  will  not  be  set  aside 
on  appeal. — McGaoll-Dinsmore  Co.  v.  Nielaon, 
143  N.  W.  294. 

{  101 1  (Neb.)  The  findings  and  judgment  of  a 
district  court  in  a  law  action  -tried  without  a 
jury,  based  upon  conflicting  evidence,  will  not 
be  disturbed  on  appeal  unless  clearly  wrong. — 
Gilligan  v.  John  Gilligan  Co.,  143  N.  W.  45T. 

{  101 1  (S.D.)  Findings  of  fact  based  on  con- 
flicting evidence  will  not  be  disturbed  on  ap- 
peal, unless  against  the  clear  preponderance 
of  the  evidence.— Squier  v.  Mitcbdl,  143  N,  W. 
277. 

{ion  (S.D.)  A  finding  by  the  trial  court  is 
conclusive  on  appeal  if  the  evidence  is  conflict- 
ing.—Phillis  V.  Gross,  143  N.  W.  373. 

{1015  (Minn.)  The  trial  court's  determination 
of  an  issue  of  fact  upon  a  hearing  on  a  motion 
for  a  new  trial  will  not  be  disturbed  on  appeal 
when  reasonably  supported  by  evidence. — Klop- 
penburg  v.  Minneapolia,  St  P.  &  S.  S.  M.  Ry. 
Co.,  143  N.  W.  322. 

(H)   Harmlea*  B'ror. 

{  1027  (S.D.)  Any  error  in  finding  there  was 
no  attachment,  or  in  refusing  new  trial  for 
newly  discovered  evidence  of  an  attachment, 
is  without  prejudice  to  one  whom  the  fact  of 
attachment  would  not  avail. — Herron  v  AUen, 
143  N.  W.  283. 

{1032  (Neb.)  Error  is  ground  for  reversal 
only  when  it  affirmatively  appears  from  the  rec- 
ord that  it  was  prejudicial  to  the  rights  of  the 
complaining  party.— Cronin  t.  Cronin,  143  N. 
W.  214. 


(  1033  (Iowa)  Appellant  cannot  complain  of 
instructions  which  were  favorable  to  bim.— 
Benton  v.  DombartMi  Realty  Co.,  148  N.  W. 
586. 

I  1033  (Iowa)  In  an  action  for  assault  and 
battery  by  defendant's  conductor  on  plaintiirs 
refusal  to  surrender  his  ticket,  error  in  admit- 
ting evidence  that  the  conductor  was  not  quar- 
relsome with  passengers,  unless  they  refused 
their  transportation  or  did  not  act  right,  *eU 
favorable  to  plaintiff.— Phelps  t.  Chicago,  R.  I. 
&  P.  Ry.  Co.,  143  N.  W.  853. 

{  1036  (Iowa)  Denial  of  a  motion  to  strike  a 
petition  of  intervention,  consolidated  without  ob- 
Hction  with  an  original  action  by  intervener 
against  defendant  based  <m  the  same  claim,  held 
not  prejudicial  to  defendant. — Cochbnm  v.  Haw- 
keye  Commercial  Men's  Ass'n,  143  N.  W.  1006. 

{1036  (Minn.)  That  an  action  was  entitled 
"J.  C.  R.  as  Guardian,  etc-  Plaintiff,"  instead 
of  "M.  B.,  an  Incompetent  Person,  by  J.  C.  R., 
Her  Guardian."  held  a  mere  tecbnioJ  error. — 
Richardson  v.  Kotek,  143  N.  W.  973. 

{  1039  (S.D.)  The  refusal  to  require  plaintiH 
to  elect  at  the  beginning  of  the  trial  on  which 
count  of  his  complaint  he  would  rely,  if  errone- 
ous, was  not  prejudicial  to  defendants,  'where 
plaintiff  offered  no  evidence  to  establish  one  of 
the  counts.— Ede  v.  Ward.  143  N.  W.  269. 

{  1047  (Iowa)  Rulings  on  the  admission  of 
testimony  not  bearing  on  any  of  the  really  dis- 

Gated  issues  of  fact,  and  in  some  instances  re- 
tting to  questions  of  law  practically  nndispnt- 
ed,  not  affecting  the  real  merits,  are  not  ground 
for  reversal.— King  v.  Mendota  Coal  Co.,  143  N. 
W.  539. 

{  1048  (Iowa)  In  an  action  on  an  accident 
policy,  where  the  beneficiary,  who  was  the  in- 
sured's wife,  assigned  it  to  a  trustee,  the  in- 
surer cannot  complain  that  it  was  not  allowed 
to  cross-examine  the  wife  at  length  as  to  the 
evidence  connected  with  the  death,  where  she 
was  placed  on  the  stand  on  rebuttal  and  tes- 
tified in  detail  to  those  matters,  over  the  ob- 
jections of  the  insurer  that  it  waa  not  proper 
rebuttal.— Allen  v.  Travelers'  Protective  Ass'n 
of  America,  148  N.  W.  674. 

{  1048  (Wis.)  The  admission  of  inconsistent 
declarations  of  a  witness  examined  as  an  ad- 
verse witness  under  St  1911,  {  4068,  introduced 
not  for  impeachment  but  as  independent  evi- 
dence, was  not  harmless,  where  they  related  to 
the  question  which  was  the  pivotal  one  of  the 
case  and  it  was  probable  that  such  declarations 
would  materially  influence  the  jury. — De  Pow 
V.  Chicago  &  N.  W.  Ry.  Co.,  143  N.  W.  te4. 

{  1050  (Iowa)  Any  error  in  an  action  for  dam- 
ages from  a  sewer  in  admitting  evidence  that 
the  property  was  worth  a  certain  amount  l>e- 
fore  the  sewer  was  put  in  and  a  less  amount  aft- 
er the  injury  occurred  held  not  prejudicial  to 
defendant  where  there  was  no  evidence  that  the  ■ 
property,  without  the  nuisance,  was  more  valua- 
ble when  the  sewer  was  put  in  than  it  would 
have  been  without  the  sewer  at  the  time  of  the 
injury;  the  evidence  showing  a  rise  in  neighbor- 
hood realty  values  after  it  was  constructed.— 
City  of  Ottumwa  v.  Nicholson,  143  N.  W.  439. 

§  1050  (Iowa)  In  action  for  converting  un- 
claimed shipment,  admission  of  bills  of  lading 
issued  by  connecting  carrier  without  proof  as  to 
their  genuineness  held  not  prejudicial,  where 
they  contained  nothing  inconsistent  with  de- 
fendant's contentions. — Martin  Woods  Co.  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  143  N.  W.  497. 

{  1050  (Iowa)  Where,  in  an  action  for  a  rail- 
road brakeman's  death  by  catching  his  foot  in 
the  unblocked  space  between  the  main  and 
guard  rails,  the  court  submitted  as  the  only 
ground  of  negligence,  the  failure  to  block  such 
space,  the  admission  of  evidence  of  loose  boards 
lying  near  the  place  of  accident  could  not  have 
prejudiced  defendant — Korab  v.  Chicago,  B.  I. 
&  P.  Ry.  Co.,  143  N.  W.  876. 

{  1050  (S.D.)  Admission  of  incompetent  evi- 
dence,   being    harmless    to   appellantt^   ii  not 
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ground  for  reversal. — ^Lyons  t.  Archer,  143  N. 
W.   286. 

Where  defendant's  mortgage  of  a  crop,  under 
which  plaintiffs  claim  grain,  was  of  my  un- 
divided interest  in  all  crops,"  so  that  the;  must 
show  what  his  interest  was,  they  cannot  com- 
plain that  intervener,  as  well  as  defendant, 
was  permitted  to  show  that  defendant's  wife 
was  owner  of  half  the  crop,  though  interrener, 
claiming  under  a  prior  mortgage,  alleged  and 
admitted  by  its  pleadings  that  the  mortgaged 
crop  Ijelonged  to  the  mortgagor. — Id. 

S  1 050  ( S.D.)  The  improper  admission  of  evi- 
dence which  could  not  prejudice  defendant  is  no 
ground  for  reversal.— Johnson  v.  Hawthorne 
Ditch  Co.,  143  N.  W.  959. ' 

§  1050  (Wis.)  The  admission  of  testimony  of 
the  judge  of  the  municipal  court,  as  to  state- 
ments made  by  a  boy  employed  in  a  sawmill,  as 
to  his  age  when  applying  for  a  permit,  was  with- 
out prejudice  where  such  testimony  was  vague 
and  substantially  agreed  with  the  record  of  the 
permit— O'SuIIivan  v.  J.  S.  Steams  Lumber 
Co.,  143  N.  W.  160. 

g  1052  (Mich.)  Where,  in  an  action  for  death 
of  plaintiff's  son,  nine  years  old,  plaintiff  was 
permitted  to  recover  only  $1,200,  defendant  was 
not  prejudiced  by  any  error  in  the  admission  of 
mortality  tables  m  evidence. — Sylces  v.  Village  of 
Portiand,  143  N.  W.  326. 

i  1052  (Mich.)  Etioi  in  permitting  evidence 
as  to  the  custom  of  defendant's  employes  in  pro- 
tecting children  who  might  gather  around  de- 
fendant's house-moving  apparatus  held  not  prej- 
udicial to  plaintiff  where  they  further  testified 
as  to  what  they  did  to  protect  the  children  on 
the  day  of  the  accident— Slack  v.  Gurry,  143 
N.  W.  602. 

I  1052  (Neb.)  In  a  property  owner's  action 
against  the  county  treasurer  for  damages  for  fail- 
ure to  publish  the  delinquent  tax  list  in  plain- 
tiffs newspaper  as  ordered  by  the  county  board, 
the  admission  of  defendant's  testimony  that  he 
was  advised  by  the  county  attorney  to  publish 
same  in  a  rival  newspaper,  if  error,  was  harm- 
less, where  plaintiff  recovered  a  substantial  ver- 
dict—Cronin  V.  Cronin,  143  N.  W.  214. 

§  1 052  (Wis.)  Error,  if  any,  in  permitting  wit- 
nesses to  testify  as  experts  was  harmless  where 
their  testimony  related  to  an  issue  upon  which 
the  jury  found  for  the  appellant. — O'SuIIivan  v. 
J.  S.  Stearns  Lumber  Co.,  143  N.  W.  160. 

I  1053  (Iowa)  Any  error,  in  an  action  on  a 
contract  to  pay  for  caring  for  defendant's 
minor  son,  in  admitting  immaterial  evidence 
that  plainuff  was  expecting  compensation,  was 
harmless  where  the  court  instructed  that  plain- 
tiff could  not  recover  unless  the  services  were 
rendered  pursuant  to  an  express  agreement  by 
defendant  to  pay  therefor. — Barger  v.  Brown, 
143  N.  W.  49fl. 

I  1053  (Mich.)  Where  the  court  instructed 
that  plaintiff,  a  minor,  could  not  be  charged 
with  contributory  negligence  nor  could  the  neg- 
ligence of  his  parents  be  imputed  to  him,  such 
instruction  cured  any  error  in  the  admission  of 
evidence  that  witness  was  kept  in  plaintiff's  fam- 
ily to  care  for  the  children,  as  indicating  negli- 
gence on  the  part  of  plaintiCTs  mother  in  caring 
for  them.— Slack  v.  Curry,  143  N.  W.  602. 

I  1054  (Neb.)  The  admission  of  incompetent 
evidence  in  an  equity  suit  is  without  prejudice 
if  the  competent  evidence  sustains  the  findings 
and  judgment.— Smith  Bros.  v.  Woodward,  143 

f  1054  (S.D.)  Where,  in  a  trial  to  the  court, 
there  is  sufficient  evidence  to  support  the  find- 
ings after  eliminating  all  objectionable  evidence, 
the  judgment  will  not  be  reversed,  on  exceptions 
to  the  reception  of  evidence. — Sqnier  ▼.  Mitchell, 
143  N.  W.  277. 

I  1056  (Iowa)  In  action  against  carrier  for 
conversion  of  unclaimed  goods,  erroneous  ex- 
clusion   of   question   asked   consignee's   general 


manager,  who  had  testified  as  to  market  value 
as  to  what  he  paid  for  the  goods,  held  not  to  re- 
quire a  reversal. — Martin  Woods  Co.  v.  Chicago, 
R.  I.  &  P.  Ry.  O).,  143  N.  W.  497. 

S  1 057  (Neb.)  Exclusion  of  competent  evidence 
at  one  stage  of  the  trial  is  harmless  if  the  facts 
sought  to  be  proved  are  subsequently  establish- 
ed.— Hartington  Nat  Bank  v.  Giles,  143  N.  W. 
197. 

§  1062  (Iowa)  In  an  action  on  a  contract 
claimed  by  defendant  to  have  been  altered  after 
execution,  submission  to  the  jury  of  the  materi- 
ality of  the  alteration,  when  the  court  could  have 
decided  as  a  matter  of  law  that  it  was  material, 
was  harmless  to  plaintiff.- Hessig-Ellis  Drug 
Ca  V.  Todd-Baker  Drug  Co.,  143  N.  W.  669, 

{  1064  (Iowa)  In  an  action  on  an  accident 
policy,,  where  it  was  conclusively  shown  that 
the  death  was  accidental,  instructions  that  the 
injury  was  presumably  accidental  were  not  prej- 
udicial, even  if  they  were  abstractly  erroneous. 
—Allen  V.  Travelers'  Protective  Ass'n  of  Amer- 
ica, 143  N.  W.  574. 

I  1064  (Mich.)  In  an  action  for  breach  of 
several  warranties  as  to  the  disposition  of  a 
horse,  the  giving  of  a  charge  that  the  burden 
was  upon  the  plaintiff  to  prove  each  and  every 
allegation  by  a  fair  preponderance  of  the  evi- 
dence held  prejudicial.— Eaton  v.  Hope,  143  N. 
W.  241. 

f  1064  (Wis.)  In  buyer's  action  for  seller's 
failure  to  deliver,  where  there  was  evidence 
that  buyer  had  sustained  damages,  instruction 
authorizing  verdict  for  nominal  damages  which 
the  jury  returned  held  prejudicially  erroneous. 
— Dubne  v.  Hattendorf,  143  N.  W.  905. 

I  1064  (Wis.)  In  employe's  action  against 
third  party,  instruction  that  coemploy^'s  negli- 
gence was  imputable  to  him  held  to  require  a 
reversal,  where  the  jury  mi^ht  have  based  their 
finding  of  contributory  negligence  on  the  coom- 
ployg's  negligence.— Sommerfield  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  143  N.  W.  1032. 

i  1066  (Iowa)  An  instruction  that  plaintiff 
could  not  recover  if  the  preponderance  of  the 
evidence  showed  that  his  intestate  was  negligent 
in  a  certain  respect,  which  was  not  claimed  by 
defendant*  was  not  prejudicial  to  the  defendant 
though  defendant  would  not  have  been  required 
to  BO  prove  by  a  preponderance  of  the  evidence 
but  only  to  meet  the  plaintiff's  evidence. — Car- 
nego  V.  Crescent  Coal  Co.,  143  N.  W.  550. 

I  1066  (Wis.)  Instruction  on  assumed  risk, 
if  inapplicable,  held  not  prejudicial  to  plaintiff, 
where  there  was  no  evidence  to  show  an  as- 
sumption of  risk,  while  there  was  evidence  upon 
which  the  jury's  finding  of  contributory  negli- 
gence might  be  based. — Sommerfield  v.  Chicago, 
M.  &  St  P.  Ry.  Co.,  143  N.  W.  1032. 

{  1068  (Mich.)  Where,  in  an  action  for  death 
of  plaintiff's  son,  nine  years  old,  plaintiff  was 
permitted  to  recover  only  $1,200,  defendant  was 
not  prejudiced  by  any  error  in  an  instruction  as 
to  damages.— Sykes  v.  Village  of  Portland,  143 
N.  W.  326. 

i  1068  (Mich.)  In  an  action  for  money  which 
plaintiff  claimed  he  had  paid  under  defendants' 
threats  to  send  him  to  prison  for  a  shortage  in 
his  accounts,  error  in  an  instruction  on  the 
question  of  a  smaller  shortage  than  the  amount 
of  the  payments  is  immaterial,  where  the  jury 
returned  a  verdict  for  the  full  amount  paid.— 
Nelson  v.  Les2czynski-(31ark  Co.,  143  N.  W.  606. 

i  1068  (Neb.)  Error  in  instruction  authorizing 
a  recovery  of  more  than  the  evidence  warrants,  in 
an  action  on  a  contract,  is  harmless  where  the 
verdict  is  for  less  than  that  warranted  by  the 
evidence.— Mack  v.  Mack,  143  N.  W.  454. 

S  1068  (Neb.)  Where  a  verdict  was  properly 
found  for  defendant,  the  judgment  will  not  be 
reversed  on  appeal  for  errors  in  the  instructions 
as  to  plaintiff^s  measure  of  damages. — Menslnger 
V.  Ainsworth  Light  &  Power  Co.,  143  N.  W. 
475. 
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S  1068  (Neb.)  Erroneoua  ingtruction  held 
harmless,  where  the  verdict  for  plaintifl  was 
amply  suBtained  by  the  evidence.— Whitlow  v> 
Missouri  Pac.  B.  Co..  143  N.  W,  »41. 

i  1068  (N.D.)  Where  the  trial  court  errone- 
ously authorizes  a  recovery  of  exemplary  dam- 
ages against  one  defendant,  a  judgment  on  a 
verdict  against  such  defendant  will  be  set  aside 
on  appeal,  though  compensatory  damages  could 
have  been  properly  recovered. — Voves  v.  Great 
Northern  By.  Co.,  143  N.  W.  760. 

S  1068  (Wis.)  In  action  for  injuries  to  brew- 
ing company's  employ^,  claimed  to  have  been 
due  to  negligence  of  railway  company  in  switch- 
ing cars,  where  jury  found  both  railway  com- 
pany and  employ^  negligent,  admission  of  agree- 
ment between  brewing  company  and  railway  com- 
pany held  not  prejudicial  if  erroneous. — Som- 
merfield  v.  Chicago,  M.  &  St.  P.  By.  Co.,  143 
N.  W.  1032. 

(K)  SvbaeaaeBt  Appeal*. 

I  1097  (Iowa)  The  holding  on  a  former  appeal 
in  the  case,  the  issues  and  evidence  being_  sub- 
stantially the  same  as  on  a  second  appeal,  is  the 
law  of  the  case.— Hamill  v.  Joseph  Schlits  Brew- 
ing Co.,  143  N.  W.  99. 

I  1097  (Neb.)  Matters  determined  by  the  Su- 
preme Court  become  the  law  of  the  case,  and  will 
not  ordinarily  be  re-examined  on  a  subsequent 
appeal.— Cronin  v.  Cronin,  143  N.  W.  214. 

I  1099  (Iowa)  Statement  in  the  opinion  on  ap- 
p«d  from  an  order  granting  plaintiff  a  new  trial, 
where  each  party  contended  that  on  the  record 
verdict  should  have  been  for  him  as  a  matter  of 
law,  that  the  case  was  for  the  jury  was  not  dic- 
tum, but  controlled  on  a  subsequent  appeal.— 
Hamill  v.  Joseph  Schlitz  Brewing  Co.,  143  N.  W. 


XVn.  DETERBCnrATIOir  AND  DIBPO. 
BTTION  OF  OAVBE. 

(B)  Alllrmaitce. 

i  1 133  (Neb.)  Where  a  general  view  of  the 
record  discloses  no  substantial  error  prejudicial 
to  appellant's  rights,  the  Supreme  Court  wiU 
not  ordinarily  look  further  for  errors  not  prop- 
erly briefed  in  compliance  with  its  rules.— 
Bresee  v.  Snyder,  143  N.  W.  219. 

{1140  (Iowa)  In  replevin,  the  rulings  of  the 
court  on  evidence  regarding  plaintifiTs  damages 
from  the  detention  of  the  property  were  not 
prejudicial  where  plaintiff  presented  a  remitti- 
tur of  the  damages  awarded. — ^Adamson  t.  Har- 
per, 143  N.  W.  844. 

!l  140  (N.D.)  Where  the  verdict  in  a  personal 
ury  case  is  so  grossly  excessive  as  to  ap- 
pear to  have  been  ftiven  under  the  influence  of 
passion  and  prejudice,  the  appellate  court  can- 
not authorize  a  remittitur,  but  must  remand  for 
new  trial.— Carpenter  v.  Village  of  Dickey,  143 
N.  W.  964. 

(D)  ReTersal. 

S  1 170  (Wis.)  Where  the  only  eyewitness  of 
an  accident  to  an  employ^  was  examined  by 
plaintiff  as  an  adverse  witness,  and  the  court 
refused  to  permit  re-examination  for  purpose 
of  laying  foundation  for  introduction  of  writ- 
ten statements  utterly  at  variance  with  bis  tes- 
timony, held  that  the  ruling  was  prejudicial  to 
defendant,  under  St.  1911,  |  3072m.— Adams  v. 
Bucyrus  Co.,  143  N.  W.  1027. 

J  1 173  (N.D.)  Under  Rev.  Codes  1905,  {  7227, 
a  judgment  against  one  of  two  defendants  will 
be  affirmed  though  it  is  erroneous  and  must  be 
set  aside  as  against  the  other  defendant — 
Voves  V.  Great  Northern  By.  Co.,  143  N.  W. 
760. 

§  1173  (Wis.)  Where  a  judgment  was  rendered 
against  two  defendants  for  a  stated  sum  and 
against  one  of  the  defendants  for  an  additional 
amount,  the  separate  award  is  not  reversed  by 
a  reversal  of  the  judgment  on  an  appeal  taken 


only  by  the  defendant  not  affected  tbereby.— 
Arnold  V.  Pike,  143  N.  W.  662. 

Where  the  mandate  on  appeal  by  one  of  two 
defendants  reversed  the  judgment  and  directed 
that  judgment  be  entered  for  appellant,  it  re- 
versed Ae  judgment  only  as  to  the  appellant 
and  let  it  stand  as  to  the  co-defendant. — ^Id. 

{  1 1 74  (Neb.)  Where,  In  an  action  against  sev- 
eral defendants,  the  evidence  showed  that  the 
acts  of  negligence  alleged  were  committed  by  a 
person  acting  for  all  the  defendants  jointly,  and 
plaintiff  apt^al^  from  a  directed  verdict  in  fa- 
vor of  one  of  the  defendants,  on  reversal  of  such 
judgment  the  court  will  require  plaintiff  to 
vacate  a  judgment  rendered  in  his  favor  against 
the  other  defendants.— Forsba  v.  Nebraska  Mo- 
line  Plow  Co.,  143  N.  W.  453. 

!  1 175  (Neb.)  Questions  presented  in  a  parti- 
tion case  as  to  the  rights  of  the  hustiand  of  a 
deceased  nonresident  alien  in  lands  lying  in  the 
state  will  not  be  decided  on  appeal,  when  not 

? resented  below,  but  the  case  will  be  remanded 
or  further  proceedings. — Butschkowski  v. 
Brecks,  143  N.   W.  923. 

I  11 76  (Neb.)  Where,  on  appeal  in  equity,  it 
appears  that  no  further  evidence  can  be  fut^ 
nished,  the  Supreme  Conrt  will,  upon  reversal, 
direct  such  decree  as  the  pleadings  and  evidence 
require.— Lamb  v.  Lamb,  143  N.  W.  840. 

1 1177  (Wis.)  Where  the  court  determine* 
that  the  judgment  is  not  supported  by  a  pre- 
ponderance of  the  evidence,  it  must  determine 
whether  the  evidence  so  clearly  preponderate* 
the  other  way  that  judgment  for  appellant 
should  be  ordered. — Whalen  v.  E2agle  Ldme  Prod- 
ucta  Co.,  143  N.  W.  689. 

(F)   Mandate    and    ProeeedlBva    la    Lower 
Court. 

{1194  (Iowa)  A  decision  of  the  Supreme 
Court,  on  a  former  appeal  in  an  action  for  an 
employe's  death,  that  loose  boards  lying  near 
the  place  of  the  accident  did  not  show  negli- 
gence was  not  res  judicata  of  the  admissibility 
of  evidence  of  such  loose  boards  in  a  subse- 
quent trial.— Korab  ▼.  Chicaco,  B.  I.  &  P.  By. 
Co.,  143  N.  W.  878. 

XVm.  IJABIX.XTIE8   OV  BOHDS  AKD 
ITNDERTAKIirGB. 

{  1223  (Minn.)  A  common-law  bond  given  for 
a  valid  consideration  by  parties  contemidating 
an  appeal  is  enforceable  according  to  its  terms. 
—First  State  Bank  of  Mountain  Lake  t.  C.  E. 
Stevens  Land  Co.,  143  N.  W.  355. 

An  agreement  to  stay  proceedings  and  foi^ 
bear  entering  judgment  is  a  sufficient  considera- 
tion for  a  common-law  bond  given  by  iMirties 
contemplating  an  appeaL — Id. 

{  1246  (Minn.)  Evidence  In  an  action  on  a 
common-law  bond  given  on  appeal  held  to  sus- 
tain a  finding  that  there  was  an  agreement  to 
stay  proceedings  and  forbear  entering  judg- 
ment, which  agreement  was  the  consideration 
for  the  bond.— First  State  Bank  of  Mountain 
Lake  v.  C.  E.  Stevens  Land  Co.,  143  N.  W.  355. 

APPLIANCES. 

See  Master  and  Servant,  ({  101,  102-129. 

APPLICATION. 

See  Insurance,  {  175;  Prohibition,  (  17. 

APPOINTMENT. 

See  Guardian  and  Ward,  (  25. 

APPROPRIATION. 

See  Waters  and  Water  Conrsea,  (  12,  21,  137. 

ARGUMENT  OF  COUNSEL. 

See  Criminal  Law,  (  704;  New  TriaL  {  29; 
Trial,  {{  125,  133. 
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ARRAIGNMENT. 

See  Oriminal  Law,  f  261. 

ARREST. 

I.   IN  Cnm.  AOTIOHS. 

§23  niich.)  Any  person  having  the  requisite 
knowledge  of  values  might  testify  as  to  the  val- 
ue of  real  estate  in  support  of  an  affidavit  for 
a  capias  in  an  action  tor  fraud  in  selling  real- 
ty.—I'ratt  V.  Allegan  Circuit  Judge,  143  N.  W. 
890. 

I  27  (Mich.)  An  affidavit,  supporting  a  capi- 
as in  an  action  for  damages  from  fraud  in  sale 
of  land,  was  not  defective  because  it  did  not 
show  that  affiant  was  possessed  of  knowledge 
necessary  to  enable  him  to  form  an  opinion 
upon  the  value  of  land,  where  the  affidavit 
stated  that  affiant  had  personal  knowledge  of 
the  fact  therein  contained. — Pratt  v.  Allegan 
Circuit  Judge,  143  N.  W.  890. 

Where  the  fact  stated  in  an  affidavit  for  a 
capias  in  an  action  for  fraud  is  one  concerning 
which  the  testimony  of  any  person  having 
means  of  knowledge  would  be  admissible,  the 
affidavit  need  not  state  the  source  and  extent 
•of  affiant's  knowledge,  where  it  avers  that  he 
has  personal  knowledge  of  the  fact  stated 
therein. — Id. 

ASSAULT  AND  BATTERY. 

See   Appeal   and   Error,   f  1033;    Carriers,   SJ 
283,  318;  Master  and  Servant,   H  302,  332. 

I.   OlVn.  I.IABII.ITT. 

<A)  Aota   Constitntlnar  Ansanlt   or  Battery 
•B<  IilabllttT  Tlierefor. 

S  10  (Iowa)  One  who  is  interfered  with  in  the 
•discharge  of  a  duty  or  in  the  protection  of  prop- 
erty may  use  such  force  as  is  reasonably  nec- 
essary to  enable  him  to  carry  out  his  purpose. 
—Phelps  V.  Chicago,  K.  I.  &  P.  By.  Co.,  143 
N.  W.  853. 

§  12  (Iowa)  The  use  of  abusive  language  does 
not  justify  an  assault.- Nesbit  v.  Chicago,  B.  I. 
A  P.  Ky.  Co.,  143  N.  W.  1114. 

I  13  (Iowa)  Attempt  to  strike  defendant's 
servant  held  not  to  justify  more  force  than  was 
necessary  for  protection,  and  not  to  justify  the 
servant  in  pursuing  the  other,  striking  him, 
and  pushing  or  kicking  him  from  a  platform. — 
Nesbit  V.  Chicago,  R.  I.  &  P.  Ry.  (5d.,  143  N. 
W.  1114. 

(B)  AetlOB*. 

§  29  (Iowa)  Evidence  is  not  admissible  as  to 
the  quarrelsome  or  peaceable  disposition  of  the 
person  committing  an  assault  though  he  died 
before  the  trial;  witnesses  of  the  assault  hav- 
ing testified  witii  reference  thereto.— Fhelps  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  143  N.  W.  853. 

1 43  (Iowa)  Where  the  petition  alleged  that 
the  assault  was  committed  without  excuse  or 
provocation,  and  the  court,  in  stating  the  is- 
sues, followed  such  allegations,  and  the  answer 
was  a  general  denial,  plaintifC  cannot  complain 
of  an  instruction  that  the  burden  was  on  him 
to  establish  bis  alleged  cause  of  action  by  a 
preponderance  of  the  evidence,  on  the  ground 
that  it '  erroneonsly  required  nim  to  negative 
justification  or  excuse.— Phelps  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  143  N.  W.  853. 

An  instruction  that  defendant's  conductor 
would  not  have  the  right  to  use  any  more  force 
than  was  necessary  in  case  of  interference  in 
the  performance  of  nis  duties  was  not  erroneous 
on  the  ground  that  the  jury  should  have  been 
instructed  that  he  could  use  no  more  force  than 
waa  reasonably  necessary.- Id. 

ASSESSMENT. 

See  Insurance,  {  349;  Municipal  Oorporationa, 
It  414-623, 


ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  §|  719-750,  760:  Crim- 
inal Law,  i  1043. 

ASSIGNMENTS. 

See  Insurance,  |  669. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy;  Contracts,   |  188. 

n.  OONSTRTTOTTOK  AITD  OPERATION 
IN  OENERAI.. 

{  184  (Iowa)  An  assignee  for  the  benefit  of 
creditors  stands  in  the  shoes  of  the  insolvent  in 
respect  to  liability  on  contracts  made  by  him.— 
Des  Moines  Bridge  &  Iron  Works  t.  Plane, 
143  N.  W.  866. 

ASSOCIATIONS. 

See  Insurance,  |{  693,  694. 

120  (Wis.)  Where  plaintiff,  a  member  of  a 
voluntary  association,  sued  certain  other  mem- 
bers as  ludorsers  of  the  association's  note,  the 
court,  instead  of  dismissing  the  suit,  should 
have  ordered  that  all  the  members  be  made  par- 
ties under  St  1911,  {  2610,  aid  all  the  differ- 
ences settled. — Conway  v.  Zender,  143  N.  W. 
162. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ASSUMPTION. 

Of  risk,  see  Master  and  Servant,  {{  203-221, 

27."?,  280,  288,  295, 
Of  facts  in  instructions  to  Jnry,  see  Trial,  ( 

192  »    •'  •  • 

ATTACHMENT. 

See  Appeal  and  Error,  J  1027 ;  Fraudulent  Con- 
veyances, {  228;  Execution,  f  302;  Malicious 
Prosecution,  {  60. 

VII.   QTTABHINO,    VAOATINO.    DI8SO- 
I^UTION.   OR  ABANDONMENT. 

i  235  (NX).)  In  an  action  where  substituted 
service  has  been  made  on  a  nonresident  defend- 
ant, such  defendant  cannot  be  heard  to  set  up 
want  of  ownership  of  property  levied  on  under 
attachment  as  ground  for  qaashing  the  attach- 
ment—Thomley  V.  Lawbaugh,  143  N.  W.  348. 

ATTORNEY  AND  CLIENT. 

See  Constitutional  Law,  {  92;  District  and 
Prosecuting  Attorneys;  Judgment,  i  143; 
New  Trial,  i  29;  Trial,  if  125,  133;  Wit- 
nesses, §S  199,  204. 

I.   THE   OFFICE   OF  ATTORNEY. 

(B)  PrlTllesea,   Disabilities,   and   UablU- 
tles. 

133  (Minn.)  An  advertisement  stating  that 
the  accused  attorney  specialized  in  divorce 
matters  held  in  violation  of  Rev.  Laws  1905,  { 
5166,  though  defendant  did  not  therein  ex- 
pressly offer  to  procure  divorces  or  to  act  as 
attorney  in  divorce  suits.— State  T.  Giantval- 
ley,  143  N.  W.  780. 

In  a  prosecution  for  advertising  for  divorce 
business,  in  violation  of  Bev.  Laws  1905,  { 
5166,  the  meaning  of  defendant's  unambiguous 
advertisement  was  for  the   court— Id. 

Bev.  Laws  1905,  §  6166,  making  it  a  crime  to 
advertise  for  divorce  business,  held  constittt- 
tionaL— Id. 

XI.  RETAINER  AND  A1TTHORXTT. 

f  104  (Iowa)  Knowledge  or  notice  of  facts 
acquired  by  the  general  attorney  of  an  accident 
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m.    DITTIES  ^in>  UABHiITIEB  OF  AT- 
TOBNET  TO  OUENT. 

§  129  (Minn.)  Under  conflicting  evidence  in 
an  action  against  an  attorney  for  failure  to  en- 
force a  mechanic's  lien  witnin  the  limitation 
period,  the  question  whether  plaintiff  employed 
defendant  to  foreclose  the  lien  was  for  the 
jury— Kreatz  v.  McDonald,  143  N.  W.  975. 

Where,  in  an  action  against  an  attorney  for 
damages  from  failure  to  enforce  a  mechanic's 
lien  within  the  limitation  period,  it  appeared 
that  plaintiff  had  taken  notes  from  the  owner 
and  another  for  a  portion  of  the  debt,  and  the 
evidence  conclusively  showed  the  insolvency  of 
the  makers,  plaintiff  was  not  required  to  prove 
the  insolvency  of  such  makers  from  the  ma- 
turity of  the  notes.— Id. 

XV.   OOMFEITBATION  AKD  UEN  OF 
ATTOBNET. 

(A)  Feea  and  Otker  RemnneratloB. 

I  166  (Neb.)  Where,  in  an  attorney's  action 
for  services  in  defense  of  defendant's  son  in 
a  felony  case,  there  was  evidence  that  defend- 
ant employed  plaintiS,  evidence  that  plaintiff 
knew  that  defendant'^  financial  condition  was 
good,  and  that  the  son  was  financially  insolv- 
ent, was  competent — Bryant  v.  Runyan,  143 
N.  W.  815. 

Defendant's  testimony  that  "I  did  not  at  that 
time  promise  to  pay  him"  held  not  a  denial  of 
plaintiffs  testimony  that  defendant  told  him, 
"There  will  be  no  fancy  attorney  fee  paid,' 
and,  "I  will  have  the  attorney  fee  to  pay."— Id. 

Defendant's  testimony  that:  "I  did  not  want 
him  <'in  the  case  personally  myself.  I  didn't 
want  him.  I  said  Charlie  (the  son)  wanted 
him  all  right" — held  not  a  denial  that  defend- 
ant employed  plaintiff  to  defend  defendant's 
SOD  because  the  son  wanted  him  to  do  so. — Id. 

Evidence  that  plaintiff  agreed  to  accept  the 
same  fee  as  his  associate  counsel  had  ac- 
cepted did  not  justify  a  verdict  for  defendant, 
where  there  was  no  evidence  tliat  plaintiff  had 
been  paid  the  same  amount  as  was  paid  his  as- 
sociate.— Id. 

(B)  Iilen. 

{  190  (Wis.)  Where  the  right  of  an  attorney, 
claiming  a  lien  on  an  allowed  claim  against  a 
decedent's  estate,  to  continue  a  proceeding  to 
set  aside  a  foreclosure  decree  aprainst  property 
of  the  estate  was  at  least  doubtful,  and  the  at- 
torney's clients  were  able  to  satisfy  his  claim 
for  fees,  it  was  not  an  abuse  of  the  trial  courts 
discretion  to  refuse  to  permit  him  to  continue 
the  proceeding,  under  St.  1931,  {  2832,  author- 
izing the  vacation  of  a  judgment  for  mistake, 
inadvertence,  surprise,  or  excusable  neglect — 
Gowran  v.  Lennon,  143  N.  W.  67& 

AUTHORITY. 

See  Principal  and  Agent,  g|  103-123, 

AUTOMOBILES. 

See  Criminal  Law,  {{  448.  1169;  Evidence,  {{ 
5.  113.  320,  377,  643;  Master  and  Servant  { 
330;  Negligence,  {|  93,  134,  136;  Witnesses, 
i  386. 

BAGGAGE. 

See  Carriers,  §  406. 

BAIL. 

See  Habeas  Corpns,  f  110. 

BAILMENT. 

See  Pledges;  Warehousemen. 


HI.   ASSIOirMEirT,AI>lIIin8TBATXOH. 

AMD  OISTBJBUTIOir  OF  BAKK- 

BUFT'B  ESTATE. 

(B)  Aaalamment,    and    Title,    BJvhts,     and 
Remedies  of  Tmatee  in   General. 

I  140  (Wis.)  Though  a  conditional  contract  of 
sale  was  not  filed  in  accordance  with  St  1911. 
i  2317,  until  a  few  days  before  the  seller  bejran 
replevin,  that  fact  will  not  defeat  liis  rigbt« 
w4iere  no  creditor  of  the  buyer,  who  became 
bankrupt,  had  any  specific  interest  in  the  prop- 
erty or  was  misled  by  the  seller's  failure  to  re- 
cord.— John  Deere  Plow  Co.  of  Moline  t.  Edgar 
Farmer  Store  Co.,  143  N.  W.  194. 

(6)   Preferences   and   Tranafers   by   Bank- 
rupt, and   Attachments  and 
Other  Iiien*. 

S  I6S  (Wis.)  A  conditional  contract  of  sal(> 
whereby  a  seller  of  goods  was  allowed  to  retake 
possession  in  case  of  the  buyer's  default  nr 
bankruptcy  is  not  an  unlawful  preference  nnder 
Bankrupt  Act,  {  60 ;  the  bankrupt  buyer  ni.c 
transferring  any  property  or  securing  any  ante- 
cedent debt.— John  Deere  Plow  Co.  of  Moline  v. 
Edgar  Farmer  Store  Co.,  143  N.  W.  194. 

BANKS  AND  BANKING. 

See  Bills  and  Notes,  U  343,  626;  Evidence,  I 
244. 

m.   FUNCTIONS   AND   DEAUNGS. 


(B)   Representation    of    Bank 
and  Aarents. 


feT    OSeers 


I  1 17  (Minn.)  Where  a  bank  holds  a  note  on 
which  its  president  and  another  are  sureties, 
and  takes  a  renewal  note  executed  by  the  prin- 
cipal only,  it  is  not  bound  by  an  undisolo.sed 
agreement  between  the  president  and  bis  civ 
surety  that  the  renewal  note  shall  extingnisb 
the  original. — State  Bank  of  Isanti  T.  Mntnal 
Telephone  Co.,  143  N.  W.  912. 

BAR. 

See  Appeal  and  Error,  {  366. 


See  Wills, 


BASE  FEL 

I  602. 

BASTARDS. 


X.  IXXEOITIMAOT  IN  GENEBAL. 

}  1 2  (Neb.)  Where  one  not  the  father  of  an 
illegitimate  child  married  the  child's  mother 
and  signed  the  marriage  record  reciting  that 
they  agreed  to  take  the  child  as  their  lawful 
child,  he  did  not  thereby  make  the  child  his 
heir  under  Cobbey's  Ann.  St  1911,  I  4931.- 
Van  Hove  v.  Van  Hove,  143  N.  W.  815. 

I  13  (Neb.)  Where  a  man  married  the  moth- 
er of  a  20  year  old  illegitimate  child  and  sent 
him  money  on  which  to  come  from  a  foreign 
country  and  allowed  bim  to  live  in  the  family 
for  a  shorttime.  this  was  not  adopting  him  in- 
to the  family  within  the  meaning  of  Cobbev's 
Ann.  St  1911,  |  4931.— Van  Hove  v.  Van  Hove. 
143  N.  W.  815. 

BAWDY  HOUSE. 

See  Disorderly  House. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  {{  693,  694. 

BENEFICIARIES. 

See  Insnrance,  ||  683,  588. 
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See    Evidence,  SI  179,  183. 

BETTING. 

See    Gaming. 

BIAS. 

See  Witnesses,  H  129-141. 

BIDS. 

See    Mortgages,  gS  363,  869. 

BILLS  AND  NOTES. 

See  Alteration  of  Instruments,  §fi  8.  27;  Ap- 
peal and  Error,  §{  70,  91;  Associations,  {  20; 
Banks  and  Banking:  Contracts,  (  138;  Cor- 
porations, S§  29,  90;  Estoppel,  |  3;  Bvi- 
SeDce,  »  21,  80,  244,  318 ;  Frauds,  Statute 
of,  i  129;  Insurance,  {  187;  Parties,  {  96; 
Payment,  |  73;  Pleading,  {  149. 

X.   BEQinSITES  AND  VAUDTTT. 
(B)   Conalderatlon. 

I  92  (Mich.)  Where  defendants  represented  to 
plaintiff  that  there  was  a  shortage  in  his  ac- 
counts, and  that,  unless  he  made  it  good,  he 
would  be  sent  to  prison,  and  plaintiff  executed 
a  note  that  night,  and  paid  it  the  next  day,  the 
settlement  of  an  attachment  suit  against  his 
property  was  not  a  consideration,  where  he  only 
learned  of  it  by  accident,  and  it  was  not  con- 
sidered between  the  parties. — Nelson  v.  Les- 
zczynski-Clark  Co.,  143  N.  W.  80(i. 

n.    OONSTBTTOTION  AHD  OPERATION. 

§  135  (Iowa)  In  construing  a  note,  a  mort- 
gage executed  at  the  same  time  as  a  part  of 
the  Bame  transaction  is  to  be  considered  along 
with  the  note,  but  that  does  not  mean  that  the 
provisions  of  the  mortgage  become  part  of  the 
note. — Des  Moines  Savings  Bank  t.  Arthur,  143 
N.  W.  556. 

rV.    KEQOTIABIUTT     AMD     TBAIfS- 

FEB. 

(A)   Instraments  Nesotlable. 

S  155  (Iowa)  Under  the  Negotiable  Inatm- 
ments  Act  (Code  Supp.  1907,  S  3060al),  pro- 
viding that  an  instrument  to  be  negotiable 
"must  be  payable  on  demand  or  at  a  fixed  or 
determinable  future  time,"  a  clause  in  the  mort- 
gage given  as  security  that  the  mortgagee  might 
declare  the  debt  due  for  default  of  tliv  mort- 
gagor did  not  render  the  note  nonncgotiable  for 
uncertainty  as  to  the  time  of  payment. — Des 
Moines  Savings  Bank  v.  Arthur,  143  N.  W.  550. 

A  mortgage,  giving  the  mortgagee  the  right  to 
declare  the  debt  due  without  regard  to  whether 
the  mortgagor  is  in  default,  renders  the  note  for 
which  it  is  security  nonncgotiable  for  uncertain- 
ty as  to  the  time  of  payment.— Id. 

{  157  (Iowa)  Provisions  of  a  mortgage  given 
as  security  for  a  note  executed  at  the  same  time 
and  as  a  part  of  the  same  transaction,  making 
the  mortgage  security  for  the  payment  of  taxes 
and  insurance  by  the  mortgagor,  but  not  con- 
taining any  promise  to  pav  the  same,  do  not 
render  the  note  nonncgotiable  for  uncertainty  in 
the  amount  payable. — Des  Moines  Savings  Bank 
V.  Arthur,  143  N.  W.  556. 

{161  (Iowa)  A  provision  in  a  mortgage  that 
the  mortgagor  would  pay  the  taxes  on  the  mort- 
gage on  a  certain  contingency  did  not  render 
the  note  for  which  it  was  security  nonnegotia- 
ble  for  uncertainty  in  the  amount  payable,  since 
it  did  not  entitle  the  mortgagee  to  recover  such 
taxes  as  a  part  of  the  indebtedness,   but  only 


ders  it  nonnegotiable  for  uncertainty  as  to  the 
amount  payable. — Id. 

(B)   Transfer  by  Indoraement. 

i  193  (Mich.)  Intervening  indorsements  not 
necessary  to  the  title  of  a  holder  need  not  be 
stricken  out  before  the  .trial,  but  may  be  strick- 
en after  plaintiff  has  finished  his  case.— En- 
sign v.  Fogg,  143  N.  VV.  82. 

(C)   Transfer  'Wltboat  Indorsement. 

i  21 1  (Mich.)  Indorsement  of  a  note  in  blank 
by  one  to  whose  order  it  is  payable  makes  it  n<>- 
gotiable  by  delivery.— Ensign  v.  Fogg,  143  N. 
W.  82. 

V.  RIGHTS  AMB  I.IABIUTIE8  ON  IN- 
DORSEMENT OR  TRANSFER. 

'D)   Dona  Plde  FnrcIiaBerB. 

f  343  (Minn.)  Where  plaintiff's  cashier  knew 
of  defects  in  the  note  sued  on  and  where  the 
maker  of  the  note  was  a  patron  of  the  bank 
and  solvent  and  the  bank  purchased  the  note  at 
a  30  per  cent,  discount,  held,  that  the  bank  was 
chargeable  with  notice  of  the  defects. — First 
State  Bank  of  Storden  V.  Pederson,  143  M.  W. 
080. 

§  378  (Mich.)  Under  the  express  provision  of 
Negotiable  Instmments  Law,  |  126,  a  materially 
altered  note  in  the  hands  of  a  holder  in  due 
course,  not  a  party  to  such  alteration,  may  be 
enforced  according  to  its  original  tenor. — En- 
sign V.  Fogg,  143  N.  W.  82. 

VH.  PAYMENT  AND  DISCHARGE. 

{430  (Minn.)  Where  it  is  not  agreed  that  an 
unpaid  renewal  note  shall  discharge  the  orig- 
inal note,  the  holder  may  surrender  it  and  sue 
upon  the  original. — State  Bank  of  Isanti  v. 
Mutual  Telephone  Co.,  143  N.  W.  912. 

Vm.   ACTIONS. 

{459  (Neb.)  Under  Code  Civ.  Proc.  {  23,  an 
action  on  a  note  may  be  brought  agamst  the 
maker  in  the  name  by  which  he  signed  the  note, 
though  this  is  not  his  full  name. — Bresee  v. 
Snyder,  143  N.  W.  210. 

§491  (Minn.)  In  an  action  on  a  note  pro- 
cured by  fraud,  held,  that  the  burden  was  on 
the  plaintiff  bank  to  show  that  it  was  a  bona 
fide  holder.— First  State  Bank  of  Storden  v. 
Pederson,  143  N.  W.  980. 

{493  (Iowa)  Where  written  notes  sued  on  re- 
cited a  consideration,  the  burden  was  on  de- 
fendant to  show  want  of  consideration. — Bro- 
kaw  V.  McElroy,  143  N.  W.  1087. 

{497  (Mich.)  The  holder  of  a  negotiable  in- 
strument is  not  bound  to  show  that  he  gave 
value  therefor  until  the  opposite  party  has  prov- 
en that  the  consideration  was  illegal,  that  it 
was  fraudulent  in  its  inception,  or  that  it  had 
been  lost  or  stolen  before  it  came  to  the  hold- 
er's possession. — Toledo,  S.  &  M.  Ry.  Co.  v. 
Peters,  143  N.  W.  18. 

I  499  (Minn.)  A  renewal  note  is  presumed  to 
have  been  accepted  as  conditional  payment  only, 
and  not  in  discharge  of  the  original  note. — 
State  Bank  of  Isanti  v.  Mutual  Telephone  Co., 
143  N.  W.  912. 

{501  (Iowa)  In  an  action  on  a  note  against 
husband  and  wife,  the  wife  having  pleaded 
that  her  signature  was  obtained  by  fraud  and 
that  it  was  secured  by  a  second  mortgage  on 
certain  real  estate,  which  plaintiff  had  fraudu- 
lently altered,  whereby  she  was  released,  evi- 
dence as  to  the  value  of  the  land  mortgaged 
was  immaterial. — Adrian  State  Bank  v.  Eich- 
meier,  143  N.  W.  803. 
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1 516  (Minn.)  Evidence  in  a  wbolesale  com- 
pany's action  against  a  retail  firm  for  the  nn^ 
paid  balance  due  from  the  firm  on  a  note  given 
for  goods  l>ought  held  to  sustain  a  verdict  foi 
plaintiff  merely  for  the  balance  after  deducting 
$117.30  for  a  debt  which  was  not  the  debt  of 
the  firm.— M.  E.  Smith  &  Co.  v.  Meeker,  143 
N.  W.  1132. 

§  520  (Neb.)  In  an  action  against  a  corpora- 
tion on  a  note  given  by  it  in  consideration  of  the 
transfer  of  property,  evidence  held  insufficient 
to  show  fraud  of  th%  payee  respecting  the 
amount  and  value  of  the  property  sold.— QiUigan 
V.  John  Gilligan  Co.,  143  N.  W.  457. 

i  525  (Iowa)  Where  the  president  of  a  bank 
testified  that  a  transaction  whereby  a  note  was 
taken  as  security  was  with  him  and  he  had  no 
notice  of  any  defense  thereto,  the  evidence  was 
sufficient  to  justify  a  finding  of  want  of  notice 
to  the  bank,  though  the  other  officers  did  not 
testify,  and  though  the  burden  was  on  the  bank 
under  Code  Supp.  1907,  |$  3060a55,  3060a59. 
because  the  payee  negotiated  the  note  in  bad 
faith.— Des  Moines  Savings  Bank  v.  Arthur,  143 
N.  W.  550. 

BLASTING. 

See  Explosives,  {  12. 

QOAItDS. 

See  Schools  and  School  Districts,  {  154. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  (f  343.  878,  491;  Vendor 
and  Purchaser,  H  22&-244. 

BONDS. 

See  Appeal  and  B}rror,  §{  1223,  1246;  Drains,  g 
29;  E)vidence,  (g  ^,  333.  442.  460;  Execu- 
tors and  Administrators,  if  528,  537 ;  Guard- 
ian and  Ward,  §  182;  Injunction,  if  126, 
128;  Intoxicating  Liquors,  §  297;  Limitation 
of  Actions,  §§  21,  95;  Municipal  Corpora- 
tions, ig  173,  511,  907,  918 ;  (Mcers,  I  131 ; 
Pleading,  §  127;  Principal  and  Surety,  {  194; 
SherifEs  and  Constables;  States;  Vendor  and 
Purchaser,  {§  54,  78,  191,  231. 

BOUNDARIES. 

See  Appeal  and  Error,  |{  931,  1001;  Fences, 
i  «■ 

n.  EVIDEKCE,  ASCEBTAINMENT,  AITD 
ESTABUSHMENT. 

1 35  (Iowa)  Evidence  by  a  surveyor,  who  had 
surveyed  the  premises  for  defendant,  held  prop- 
erly admitted.— Schoen  v.  Harris,  143  N.  W. 
1108. 

§  37  (Iowa)  In  a  suit  concerning  a  division 
fenoe,  evidence  held  to  show  that  the  parties 
had  acquiesced  in  an  old  fence  as  fixing  the 
boundary. — McAvoy  v.  Saunders,  143  N.  W. 
548. 

1 42  (Wis.)  A  special  verdict,  finding  that  the 
line  claimed  by  the  plaintiff  had  been  agreed 
upon  by  the  parties,  but  not  finding  the  partic- 
ular facts  which  would  make  such  an  agree- 
ment binding  upon  the  parties,  is  not  sufBcient 
to  overthrow  a  judgment  entered  by  the  trial 
court  for  the  defendant. — Duel  v.  Bluembke, 
143  N.  W.  179. 

§  46  (Wis.)  An  oral  agreement  by  adjoining 
landowners  to  abide  by  a  certain  survey,  en- 
tered into  after  the  survey  was  made,  and  not 
resting  on  any  consideration,  or  acquiesced  in 
for  any  length  of  time,  is  not  binding  upon  a 
grantee  of  one  of  the  parties  who  did  not  know 
of  the  agreement  when  he  purchased  the  land. 
—Duel  V.  Bluembke,  143  N.  W.  179. 

§48  (Iowa)  Where  adjoining  owners  had 
adopted  a  hedge  fence  as  the  true  boundary  be- 
tween their  land,  and  it  was  continuously  rec- 
ognized as  such  for  more  than  10  years,  a  con- 
veyance by  general  description  of  one  of  the 


trects  by  government  silbdivlBionB  would,  as 
between  such  adjoining  owners,  carry  no  more 
than  was  contained  in  the  visible  boundaries. — 
Johnson  v.  Trump,  143  N.  W.  510. 

The  conveyance  of  land  by  government  sabdi- 
visions  without  any  representation  of  quantity, 
conveys  only  that  portion  included  within 
boundaries  acquiesced  in  for  more  than  lO 
years  and  visibly  marked,  even  thoojEh  leas  tlian 
the  full  area  of  such  subdivision. — Id. 

S  48  (Iowa)  Where  adjoining  owners  acqut- 
esced  in  a  hedge  fence  as  fixing  the  Iwandary 
between  them  for  more  than  10  years,  both 
are  precluded  from  questioning  the  correctness 
of  the  line.— McAvoy  v.  Saunders,  143  N.  W. 
548. 

I S2  (Iowa)  Whether  the  old  fence  was  estab- 
lished as  a  boundary  line  by  recognition  and 
acquiescence  could  be  tried  befbre  a  commission 
was  appointed  under  Code,  |  4230,  providing 
that  the  issue  of  whether  certain  boundaries 
have  been  acquiesced  in  by  the  iiarties  for  10 
years  may  be  tried  before  commissioners  are  ap- 
pointed.—Schoen  V.  Harris,  143  N.  W.  1108. 

Code,  {  4235,  providing  for  filing  exceptions 
to  the  commissioner's  report,  and  that  the  court 
may  hear  evidence  in  addition  to  that  reported, 
does  not  authorize  the  hearing  of  evidence  by 
affidavit,  but  contemplates  that  witnesses  may 
be  called  and  examined. — Id. 

BREACH  OF  MARRIAGE  PROMISE 

i  9  (Minn.)  Evidence  in  an  action  for  breach 
of  marriage  promise  held  to  show  that  the  en- 
gagement had  been  released  by  mutual  agree- 
ment—Brown T.  Gunderson,  143  N.  W.  795. 

BRIDGES. 

See  Counties,  |  213 ;  Limitation  of  Actions,  S 
118;  Municipal  Corporations,  §{  2S0,  385; 
Navigable  Waters,  {  1. 

BRIEFS. 

See  Appeal  and  Error,  g{  757-773, 1133 ;  Crim- 
inal Law,  i  1144.    . 

BROKERS. 

See  Appeal  and  Error,  S  173 ;  Evidence,  U  121. 
265;  Executors  and  Administrators,  f  97: 
Gaming,  |  38. 

a.   EMFi:.OTBfENT   AND   AUTHOBITT. 

{  14  (Iowa)  Authority  granted  to  a  broker  to 
to  find  a  purchaser  does  not  give  him  the  right 
to  make  the  contract  of  sale.— Nelson  v.  West- 
em  Union  Telegraph  Co.,  143  N.  W.  833. 

Where  a  broker  was  only  employed  to  find  a 
purchaser  and  had  no  power  to  agree  on  terms, 
and  he  submitted  to  a  purchaser  a  proposition 
different  from  that  which  his  principal  had  au- 
thorized, the  purchaser's  acceptance  did  not 
constitute  a  contract  between  him  and  the  brok- 
er's principal. — Id. 

I  18  (Iowa)  One  employed  to  procare  a  loan 
for  his  principal  may  delegate  his  power  save 
where  it  calls  for  discretion  or  personal  skill. 
— Kiukead  v.  Hartley,  143  N.  W.  591, 

IV.   COMPENSATION  AND  UEN. 

1 46  (Iowa)  The  measure  of  damages  for 
breach  of  contract  to  purchase  land  for  plain- 
tiff, by  defendant's  purchase  in  his  own  name, 
was  the  difference  between  the  price  paid  and 
the  reasonable  market  value  when  the  contract 
was  repudiated  and  suit  was  brought. — Kobt- 
bach  V.  Hammill,  143  N.  W.  872. 

$  48  (Iowa)  A  loan  broker  cannot  recover 
compensation  where  there  was  no  agreement  for 
compensation  for  any  services  which  he  might 
perform,  and  all  the  negotiations  for  a  loan 
were  broken  off,  and  no  loan  of  the  character 
which  he  undertook  to  procure  was  obtained.— 
Kinkead  v.  Hartley,  143  N.  W.  SSL 


enter  into  an  executory  contract  of  sale.^ 
IL.iiicoln  Realty  Co.  t.  Garden  City  Land  &  Im- 
misrration  Co.,  143  N.  W.  230. 

S  55  (Iowa)  A  broker  with  whom  property  i» 
listed  tor  sale,  with  knowledge  that  it  is  also 
listed  with  others,  is  not  entitled  to  commission 
TB-Iiere  his  deal  with  his  customer  is  not  made 
till  after  he  knows  another  broker  has  made  a 
dea.1  with  another  customer,  which  is  first  report- 
ed to  the  principals,  and  by  them  acted  on. — 
McFarland  v.  Howell,  143  N.  W.  860. 

S  57  (lo'wa)  Where  defendant  agreed  to  pay 
K.  a  commission  in  case  he  would  procure  him 
a  loan  at  a  fixed  rate,  plaintiff,  who  introduced 
defendant  to  one  who  finally  made  him  a  loan, 
thougji  engaged  by  K.  as  a  subagent,  is  not  en- 
titled to  a  commission,  where  the  loan  made 
"was  not  in  accordance  with  the  terms  fixed.— 
Kinkead  v.  Hartley,  143  N.  W.  591. 

S  57  (Iowa)  A  broker  does  not  comply  with 
the  authorized  terms  of  sale,  and  so  is  not  en- 
titled to  commission,  the  terms  being  $100  cash 
on  execution  of  the  contract,  and  the  broker, 
without  authority,  taking  a  check  from  the  cus- 
tomer which  was  not  cashed  and  could  not  be 
cashed  by  him  or  his  principals  alone,  being 
payable  to  a  third  person. — McFarland  t.  How- 
ell, 143  N.  W.  860. 

f  63  (Minn.)  Where  a  broker  advises  his  prin> 
cipal  that  he  has  customers  ready  to  buy  on  the 
terms  proposed,  and  the  principal  refuses  with- 
out just  excuse  to  contract,  the  broker  is  prima 
facie  entitled  to  damages  for  the  principal's 
breach  of  contract,  though  be  does  not  bring 
forward  the  prospective  purchasers. — Goldman 
V.  Weisman,  143  N.  W.  983. 

C  64  (Iowa)  The  owner  of  land  cannot  defeat 
a  broker's  right  to  a  commission  by  refusing  to 
enforce  his  contract  against  the  buyer,  or  by 
voluntarily  releasing  the  buyer  from  his  agree- 
ndent;  but  he  Is  not  required  to  complete  a  con- 
ditional contract  made  by  the  broker,  where 
the  buyer  fails  to  meet  the  conditions,  or  is 
guilty  of  fraud  in  procuring  them. — Duke  v. 
Orabam,  143  N.  W.  817. 

V.   AOTIOKS   FOB   OOMPENSATION. 

g  82  (Iowa)  In  an  action  for  broker's  com- 
missions, plaintiff  must  prove  the  contract  as 
pleaded  and  show  performance  and  breach  by 
defendant  and  the  measure  of  recovery  aa  al- 
leged.—Hill  T.  Dakiu,  143  N.  W.  821. 

§  82  (Minn.)  Termination  of  a  revocable  agen- 
cy to  sul  Isjid,  by  a  sale  made  by  the  principal 
before  performance  by  the  agent,  is  an  affirma- 
tive defense,  which  need  not  be  negatived  by  the 
agent  in  bis  action  for  breach  of  contract,  in 
order  to  make  out  a  prima  facie  case. — Goldman 
V.  Weisman,  143  N.  W.  883. 

f  85  (Iowa)  In  a  broker's  action  for  a  com- 
mission for  the  exchange  of  land  for  a  stock  of 
Soods,  evidence  as  to  the  nature  of  the  exchange, 
irected  to  the  value  of  the  goods  and  to  the 
reasons  for  the  failure  to  complete  the  exchange, 
was  relevant  and  competent — Duke  r.  Graham, 
143  N.  W.  817. 

{ 87  (Minn.)  The  measure  of  damages  for  a 
principal's  breach  of  bis  contract  to  convey  land 
to  purchasers  procured  by  a  broker  held  to  be 
the  loss  incurred  by  the  broker  on  all  sales  ac- 
tually made,  not  exceeding  the  stipulated  com- 
missions.— Goldman  v.  Weisman,  143  N.  W.  983. 

{  88  (Iowa)  In  an  action  by  a  broker  for  com- 
mission for  procuring  a  loan,  evidence  held 
sufficient  to  go  to  the  jury  on  the  question  of 
agency.— Kinkead  v.  Hartley,  143  N.  W.  591. 

I  88  (Iowa)  In  a  broker's  action  for  a  com- 
mission for  the  exchange  of  property,  held,  on 


to  defendant's  fault,  and  whether  the  abandon- 
ment of  the  exchange  was  due  to  defendant's 
fault— Duke  v.  Graham,  143  N.  W."  817. 

{ 88  (Iowa)  In  an  action  for  broker's  com- 
missions, evidence  held  to  justify  submission  of 
the  question  whether  defendant  agreed  to  pay 
plaintiff  $1  an  acre  for  any  land  sold  or  ex- 
changed to  a  purchaser  produced  by  plaintiff, 
whether  contained  in  a  specified  list  or  not. — 
Hill  V.  Dakin,  143  N.  W.  821. 

BUILDING  CONTRACTS. 

See  States. 

BUILDINGS. 

See   Basements. 

BULK  SALES  LAW. 

See  Fraudulent  Conveyances,  {  47. 

.     BURDEN  OF  PROOF. 

See  Bvidence,  {|  90,  91. 

BY-LAWS. 

See  Insnrance,  |  718. 

CANCELLATION  OF  INSTRUMENTS. 

See  Exchange  of  Property,  H  6,  8;   Insurance, 
1730. 

I.  RIGHT  OF  ACTIOK  AMD  DEFENSES. 

I  13  (Minn.)  An  action  to  cancel  an  insur- 
ance policy  for  fraud  and  to  restrain  an  action 
.thereon  cannot  be  maintained  after  a  loss  baa 
occurred,  where  an  adequate  remedy  at  law 
exists  by  way  of  defense. — Bankers  Reserve 
Life  Co.  V.  Omberson,  143  N.  W.  735. 

That  a  policy  contains  no  limitation  «f  tite 
time    in    which    an    action    may    l>e    brough< 
thereon  does  not  furnish  a  presumption  of  1< 
reparable  loss,  entitling  the  insurer,  after  a  lof 
to  sue  to  cancel  the  policy  for  fraud  and  to 
strain  an  action  at  law  thereon. — Id. 

n.  PROCEEDINGS   AND  REUE" 

i  37  (Minn.)  The    complaint    in    an    - 
brought  after  a  loss  has  occurred,  to  ca: 
insurance  policy  for  fraud  and  to  rest 
action  at  law   thereon,  held  to  disclos 
face  that  plaintiff  had  a  speedy,  plain, 
guate  remedy  at  law,  barring  relief  i' 
Bankers'  Reserve  Life  Co.  v.  Omberr 
W.  736. 

CARETAKERS. 

See  Carriers,  {{  831,  847. 

CARRIERS. 

See  Appeal  and   Error,   U  1 
Commerce,  {f  5-10;   Evide< 

X.  CONTROI.  AND  RF 
COMMON  CAT 

(B)  Interstate  mad  lat 
portatf 

{30  (Minn.)  The    scb 

charges  and  the  regula 
terstate  Commerce  Co' 
under  the  Hepburn  a( 
the  carrier  and  the  i 
R.  I.  &  P.  Ry.  Co. 
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{  94  (Iowa)  Measure  of  carrier's  liability  for 
disposing  of  unclaimed  foods  without  comply- 
ing with  Code,  |{  3130-^134,  inclusive,  held  to 
be  the  reasonable  market  value  thereof  at  the 
point  of  destination  on  the  date  of  such  dispo- 
sition.—Martin  Woods  Co.  V.  Chicago,  B.  I.  A 
P.  Ry.  Co.,  143  N.  W.  497. 

(F)  Iiom  of  or  Injury  to  Goods. 

I  133  (Iowa)  In  action  for  conversion  of  un- 
claimed peaches,  exclusion  of  question  asked 
witness,  after  testif.ving  that  the  peaches  could 
have  been  disposed  of  at  tiie  point  of  destination 
by  selling  them  cheap  enough,  as  to  how  the 
price  would  have  to  be,  as  compared  with  the 
price  of  such  peaches,  if  just  sufficient  to  sup- 
ply the  normal  demand  held  not  error. — Martin 
Woods  Co.  V.  Chicago,  K.  I.  &  P.  By.  Co.,  143 
N.  W.  497. 


ZV.   CARRIAGE  OF  PASSENGERS. 

(A)  Relation    Between    Carrier    and    Pas- 
aensrer. 

8247  (Minn.)  Where  there  was  no  through 
train  from  plaintiff's  station  to  K.,  and  he 
bought  a  local  ticket  to  M.,  and  the  next  morn- 
ing bought  another  ticket  from  M.  to  K.,  be 
was  not  a  through  passenjier. — Harnett  v.  Min- 
neapolis &  St.  L.  E.  Co.  143  N.  W.  203. 

One  becomes  a  "passenger"  when  he  puts 
himself  into  the  care  of  the  carrier  to  be 
transported  and  is  received  as  a  passenger. — Id. 

A  person  is  entitled  to  the  privileges  of  a 
passenger  for  a  reasonable  time  before  train 
time,  but  not  during  the  whole  night  before  an 
early  morning  train,  which  be  intends  to  take. 
-Id. 

Where  a  person  remained  all  night  at  a  sta- 
tion, with  the  intention  of  taking  an  early 
morning  train,  and  purcha^^ed  a  ticket  about  aq 
hour  before  train  time,  he  became  a  passenger 
and  entitled  to  rigbts  as  such  from  the  time  he 
bought  his  ticket,  though  the  train  was  three 
hours  late. — Id. 

Where  a  person,  intending  to  take  an  early 
morning  train,  remained  at  the  depot  from 
11:30  p.  m.  the  evening  before,  the  defendjant 
carrier  was  under  no  obligation  to  furnish  him 
a  warm  waiting  room,  before  he  purchased  bis 
ticket  the  next  morning;  he  being  a  mere  li- 
censee prior  thereto. — Id. 

(D)   Personal    Injuries. 

I  280  (Minn.)  Carriers  of  passengers  on  mix- 
ed trains  must  exercise  the  highest  degree  of 
care  consistent  with  the  efflcient  use  of  the 
train  as  to  passengers,  and  the  passengers  as- 
sume only  such  risks  as  usually  attend  the 
operation  of  such  trains  with  all  reasonable 
skill  consistent  with  their  efficient  use. — Schultz 
V.  Minneapolis  &  St.  L.  R.  Co.,  143  N.  W. 
1131. 

S  282  (Minn.)  While  a  carrier  should  keep 
its  depots  reasonably  heated  for  the  accommoda- 
tion of  passengers,  it  owes  no  such  duty  to 
mere  licensees. — Barnett  v.  Minneapolis  &  St 
L.  R.  Co..  143  N.  W.  263. 

§  283  (Iowa)  There  was  no  error  in  refusing 
a  requested  instruction,  in  a  railroad  passen- 
ger's action  for  assault  and  battery  by  the  con- 
ductor on  plaintiff's  refusal  to  surrender  his 
ticket,  that  passengers  are  entitled  to  the  cour- 
tesy and  protection  of  the  officers  in  charge  of 
a  passenger  train,  whether  they  are  complying 
with  all  the  rules  of  the  company  or  not. — 
Pheh)s  V.  Chicago,  R.  I.  &  P.  Uy.  Co.,  143  N. 

{318  (Minn.)  Evidence  in  a  passenger's  action 
for  injuries  received  while  riding  in  the  caboose 
of  a  local  freight  train  held  to  sustain  a  find- 
ing that  the  train  movement  preceding  the  ac- 
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tion  for  an  assault  by  a  railway  conductor  held 
insufficient  to  show  that  defendant  carrier  rati- 
fied the  assault  so  as  to  render  it  liable  for 
punitive  damages  under  Rev.  Codes  1905.  i 
6562.- Voves  v.  Great  Northern  By.  Co.,  143 
N.  W.  760. 

{319  (N.D.)  PnnitiTe  damages  were  not  re- 
coverable against  a  carrier  for  an  assault  np- 
OQ  plaintiff  by  its  conductor,  where  it  did  not 
participate  in  the  conductor's  act  or  approve 
same.— Voves  t.  Great  NorUiem  By.  Co.,  143 
N.  W.  760. 

Rev.  Codes  1905,  {  6562,  relative  to  punitive 
damages,  does  not  authorize  the  imposition  of 
punitive  damages  solely  as  a  punishment  to  a 
defendant  carrier  for  an  assault  by  its  condoc- 
tor,  in  the  absence  of  proof  that  the  carrier 
authorized,  sanctioned,  or  ratified  the  assault, 
— Id. 

A  carrier's  failure  to  discharge  a  conductor 
after  he  had  made  an  assault  upon  a  passen- 
ger held  not  a  ratification  of  the  assault  ren- 
dering the  carrier  liable  for  punitive  damages 
under  Rev.  Codes  1905,  {  6562.— Id. 

{  320  (Mich.)  Whether  the  ear  which  deceased 
attempted  to  board  was  suddenly  started  before 
he  had  opportunity  and  reasonable  time  to  tMwid 
it  held  for  the  jury. — Goodyear  v.  Detroit  Unit- 
ed Ry.,  143  N.  W.  14. 

i  320  {Minn.)  Under  the  evidence  in  an  ac- 
tion against  a  carrier  for  injuries  due  to  a  cold 
waiting  room,  held,  that  the  question  whether 
plaintiff  suffered  any  damage  after  he  became  a 
passenger  should  have  been  submitted  to  the 
jury. — Barnett  v.  Minneapolis  &  St.  I*.  B.  Co_ 
143  N.  W.  263. 


(K)   Contrlbntory     IfeBllsenee     of    Person 
Injured. 

{  33 1  (Minn.)  While  a  caretaker  riding  in  the 
car  with  a  shipment  of  live  poultry  instead  of  in 
the  caboose  assumed  all  risks  reasonably  incident 
to  that  mode  of  carriage,  he  did  not  assume  those 
resulting  from  unnecessary  and  extraordinary 
ocurrences  involving  dangers  not  incident  to  the 
proper  handling  of  such  freight  trains. — BDop- 
peuburg  v.  Minneapolis,  St  P.  &  S.  8.  M.  By. 
Co.,  143  N.  W.  322. 

g  33 1  (Minn.)  That  a  passenger  was  riding  in 
the  cupola  of  a  caboose  at  the  time  of  the  ac- 
cident did  not  deprive  him  of  his  status  as  a 
passenger,  where  defendant's  rules  against  the 
occupancy  of  the  cupola  by  passengers  had  been 
habitually  disregarded  by  it. — Schultz  v.  Min- 
neapoUs  &  St  L.  B.  Oo.,  143  N.  W.  1131. 

{347  (Minn.)  Failure  of  the  caretaker  of  a 
live  poultry  shipment  to  remain  in  the  caboose 
as  required  by  the  shipment  contract  held  not  to 
preclude,  as  a  matter  of  law,  recovery  for  inju- 
ries received  while  riding  with  the  shipment, 
where  the  contract  impliedly  authorized  him  to 
so  ride  when  reasonable  care  of  the  shipment  so 
required. — Kloppenburg  v.  Minneapolis,  St  P. 
&  S.  8.  M.  By.  Co.,  143  N.  W.  322. 

{  347  (Minn.)  Where,  in  a  passenger's  action 
for  injuries  received  while  riding  in  the  cupula 
of  the  caboose,  tbere  was  no  evidence  tending  to 
show  increased  danger  from  his  so  riding,  it 
could  not  be  said,  as  a  matter  of  law,  that  he 
assumed  the  risk  of  the  injury  received  or  was 

fiiilty    of    contributory    negligence. — Schultz    v. 
linneapolis  &  St  L.  K.  Co.,  143  N.  W.  1131. 

(O)  Passensera'  BSeots. 

{405  (Minn.)  The  schedule  of  fares  and 
charges  and  baggage  regulations  filed  by  the 
carrier  with  the  Interstate  Commerce  Com- 
mission, fixing  the  limit  of  liability  for  loss  of 
baggage,  bina  the  carrier  and  passenger  in  Id- 
terstate  transportation. — Ford  v.  Chicago,  R. 
I.  &  P.  By.  Co.,  143  N.  W.  248. 
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CERTAINTY. 

See  BUlB  and  Notes,  H  16S,  167,  161;    Sales, 

CERTIFICATE 

See  Evidence,  ({  345,  383 ;   Notaries,  {  11. 

CERTIFICATION. 

See  Appeal  and  Error,  |  61S;  Ehcceptlons,  Bill 
of,  U  66,  67. 

CERTIORARI. 

Z.  XATITKB  AND  OBOIJinM. 

{  5  (Iowa)  Under  the  direct  provisions  of  Code 
1897,  I  4164,  certiorari  vrill  only  lie  against  a 
judicial  tribnnal  when  it  has  acted  without  ju- 
risdiction or  illegally,  and  there  is  no  other 
plain,  speedy  and  adequate  remedy,  the  word  "il- 
legally" as  used  in  the  statute  meaning  in  excess 
of  jurisdiction;  and  where  there  is  no  lacli  of 
jurisdiction,  errors  must  be  cured  by  appeal.— 
Byan  v.  Hutchinson,  143  N.  W.  438. 

where  the  objection  to  the  discharge  of  an 
executor  that  a  certain  claim  which  had  been 
paid  was  fraudulent  and  intended  to  avoid  the 
collateral  inheritance  tax  on  a  legacy  to  claim- 
ant was  sustained  and  the  allowance  of  the  claim 
set  aside,  the  claimant,  who  was  served  with  no- 
tice of  the  application  for  discharge,  conld  not 
have  the  decision  reviewed  by  certiorari;  the 
remedy  being  by  appeal.— Id. 

n.  PBOCEEDING8   Ain>   DETER- 
MINATIOH. 

S  56  (Iowa)  The  return  to  a  writ  of  certiorari 
must  be  accepted  as  correct— Ryan  v.  Hutchin- 
Bon.  143  N.  W.  433. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

See  Criminal  Law,  1 142;  Venue,  ||  37-77. 

CHARACTER. 

See  Witnesses,  |  349. 

CHARGE. 

Rate  of  charge,  see  Gas. 
To  jury,  see  Criminal  Law,  }S  789-847;  Trial, 
1$  192-296,  412. 

CHARITIES. 

I.   OBEATXON,  EXISTEKOE,  AMD  VA- 
UDITT. 

i  13  (Neb.)  A  gift  of  the  income  of  certain 
shares  of  national  bank  stock  to  the  "First  Ck>n- 
gregational  Church  Society"  is  a  donation  to 
A  public  charity.— In  re  Douglass'  Estate,  143 
N.  W.  299. 

A  gift  by  will  of  a  building  to  a  church  so 
long  aa  it  is  used  for  a  parsonage  is  a  donation 
to  a  public  charity.— Id. 

$20  (Neb.)  That  persons  designated  in  a  will 
as  trustees  to  hold  title  to  national  bank  stock 
bequeathed  to  a  church  were  officers  of  the 
bank  did  not  disqualify  them  to  act  as  such 
trustees.- In  re  Douglass'  Estate,  143  N.  W. 
299. 

CHASTITY. 

See  Witnesses,  ^  349. 

CHATTEL  MORTGAGES. 

See  Appeal  and  Error,  §  1050. 


Xn.  CONSTRTTOnON  AHD  OPERA- 
TION. 
(D)  Uen  and  Prlorltr. 

i  147  (S.D.)  If  plaintiffs,  when  taking  a 
mortgage  from  A.  on  the  crop  to  be  grown  on 
certain  land,  knew  of  the  mortgage  oi  A.  to  a 
bank  and  that  it  was  intended  as  a  mortgage 
on  the  same  crop,  they  took  their  mortgage 
subject  to  the  rights  of  the  bank. — Lyons  v. 
Archer,  143  N.  W.  286. 

(  157  (S.D.)  The  parties  to  a  mortgage  on 
a  crop  testifying  positively,  tiie  mortgagor  that, 
at  the  time  of  giving  it,  he  told  the  mortgagees 
that  another  had  a  mortgage  thereon,  the  mort- 
gagees to  the  contrary,  an  issue  of  fact  is  pre- 
sented for  the  jury.- Lyons  v.  Archer,  143  N. 
W,  286. 

CHEAT. 

See  Fraud. 

CHILDREN. 

See  Bastards;    Infants. 

CHURCHES. 

See  Religiona  Societies. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

S  10  (Minn.)  Proof  that  a  foreign-bom  resi- 
dent has  voted,  when  voting  without  naturaliza- 
tion is  a  crime,  raises  a  presumption  of  natural- 
ization, though  the  naturalization  of  the  one 
voting  comes  through  the  naturalization  of  his 
father. — In  re  Consolidation  of  School  Dists. 
Nos.  12',  13,  17,  18,  66,  and  31  in  Anoka  County, 
and  No.  81  In  Isanti  (3ounty,  143  N.  W.  120. 

A  finding  that  a  resident  of  the  state  born 
in  Germany,  who  had  voted  many  years  in  the 
state  was  a  citizen  held  justified  by  the  evi- 
dence.— Id. 

CLAIMS. 

See  Elxecutors  and  Administrators,  |$  221-255 ; 
Municipal  Corporations,  ff  166,  999,  1002, 
1007;   Receivers,  §  158. 

CLASS. 

See  Wills,  {  623. 

CLERKS  OF  COURTS. 

J  70  (Iowa)  Under  Code,  S$  3S28,  8944,  a 
party,  whose  property  garnishee  improperly  paid 
to  the  clerk  of  the  court  held  not  entitled  to  re- 
cover it  by  motion;  the  clerk  not  being  the  offi- 
cial custodian  of  the  money  and  therefore  not 
having  received  it  by  virtue  of  his  office. — West- 
ern Fruit  &  Candy  (Ho.  v.  Petersberger,  143  N. 
W.  399. 

COLLATERAL  ATTACK. 

See  Ekecntion,  f  268;  Judgment,  {i  601,  609; 
Records,  {  9. 

COLLATERAL  INHERITANCE  TAXES. 

See  Taxation,  {  889. 

COLOR  OF  TITLL 

See  Improvements,  {  2. 

COMMERCE. 

See  Municipal  Corporations,  S  126. 
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the  contract  between  the  carrier  and  shipper 
as  to  liability  for  loss  in  interstate  shipments. 
—Ford  V.  Chicago,  K.  I.  &  P.  Ry.  Co.,  143  N. 
W.  249. 

§8  (Minn.)  By  the  Hepburn  Act  Congress 
exercised  its  authority  to  regulate  interstate 
shipments,  and  the  power  of  the  state  was  at 
an  end.— Ford  v.  Chicago,  E.  I.  &  P.  Ry.  Co., 
143  N.  W.  249. 

i  10  (Minn.)  Until  legislation  by  Congress,  the 
extent  of  the  liability  of  interstate  carriers  of 
goods  is  determined  by  the  common  law,  or  by 
the  public  policy  or  statute  of  the  particular 
state  in  which  the  injury  occurred. — Ford  v. 
Chicago,  R.  I.  «  P.  Ry.  Co.,  143  N.  W.  249. 

II.  SUBJECTS   OF  REGUIiATION. 

{ 27  (Minn.)  Where  a  freight  train  conduc- 
tor's run  over  an  interstate  carrier's  road  was 
between  two  points  within  the  state,  and  his 
trains  were  almost  wholly  composed  of  inter- 
state shipments,  and  on  the  day  of  bis  injury 
from  a  collision  be  was  on  the  return  trip  after 
having  taken  an  interstate  train  over  bis  route, 
be  was  engaged  in  interstate  commerce,  within 
the  federal  Employers'  Liability  Act.— Peery  v. 
Illinois  Cent  R.  Co.,  143  N.  W.  724. 

1 27  (Neb.)  An  engineer  in  charge  of  a  lone 
engine,  running  as  an  extra  from  one  point  to 
another  within  the  state,  held  not  engaged  in 
interstate  commerce. — Wright  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  143  N.  W.  220. 

COMMERCIAL  PAPER. 

See  'bills  and  Notes. 

COMMISSION. 

See  Railroads,  {  99. 

COMMISSIONS. 

See  Appeal  and  Error,  S  173;    Broken,  f  18. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

See  Animals,  §  90 ;  Appeal  and  Error,  fS  1223, 
1246;  Executors  and  Administrators,  gg  263, 
539,  541;    Explosives,  f  8. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMPARATIVE  NEGLIGENCE. 

See  Negligence,  f  141. 

COMPENSATION. 

See  Brokers.  |  18;  Counties.  {§  74,  80;  Elmi- 
nent  Domain,  JS  75-174 ;  Municipal  Corpora- 
tions, $S  162,  165;  Physicians  and  Surgeons, 
§  24;  Principal  and  Agent,  §  88. 

COMPETENCY. 

See  Evidence,  §S  113,  543;   Witnesses,  H  129- 

COMPETITION. 

See  Torts,  S  10. 

COMPROMISE  AND  SETTLEMENT. 

See  Evidence,  §  213;  Municipal  Corporations, 
§  880. 

CONCLUSION. 

See  Pleading,  {  8. 


CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  ||  454-480. 

CONDITIONS. 

See  Deeds,  {  150;    Officers,  |  4;    WiUs,  {  664. 

CONDONATION. 

See  Divorce,  g  49. 

CONFIDENTIAL  RELATIONS. 

See  Witnesses,  U  199-219. 

CONSIDERATION. 

See  Bills  and  Notes,  §|  93,  493 ;  Contracts  H 
89,  108,  138;   Vendor  and  Purchaser,  {  13. 

CONSOLIDATION. 

See  Action,  {  55. 

CONSPIRACY. 

See  Evidence,  tl  253,  200. 

CONSTITUTIONAL  LAW. 

Si^  Eminent  Domain,  ||  75,  84,  101:  High- 
ways, i  122:  Intoxicating  Liquors,  g  15 ;  Man- 
damus, g  31 ;  Municipal  Corporations,  {  865 ; 
Railroads,  g  99;  Taxation,  g  615;   Treaties. 

IX.  CONSTBUCTIOK.    OPEBATIOK, 

AMD  ENFORCEMENT  OF  CON- 

8TITUTIONAX  PROVISIONS. 

g26  (S.D.)  Legislative  power  is  plenary  ex- 
cept in  so  far  as  its  exercise  is  inhibited  or  lim- 
ited by  the  Constitution.— Ohiwine  v.  Bushnell, 
143  N.  W.  362. 

g  42  (Wis.)  On  habeas  cornus  to  obtain  re- 
lease for  commitment  under  tne  statutes  requir- 
ing a  license  for  the  practice  of  osteopathy  for 
compensation,  the  prisoner,  not  having  applied 
for  a  license,  cannot  question  the  validity  of  the 
statute  so  far  as  it  prescribes  qualifications  for 
entering  upon  the  study  of  osteopathy.- Ar- 
nold V.  Schmidt,  143  N.  W.  1055. 

g46  (Neb.)  In  a  prosecution  for  gambling. 
Laws  1887,  c.  108,  which  amended  Cr.  Code,  1^ 
214,  by  adding  a  proviso  "for  the  recovery  of 
money  or  other  property,  lost  in  ^mbling," 
held  not  involved,  and  hence  its  constitutionaU- 
ty  was  immaterial. — Goemann  v.  State,  143  N. 
W.  800. 

i  46  (S.D.)  Where  it  was  sought  to  attack  the 
constitutionality  of  Pol.  Code,  g  3205,  giving 
the  circuit  court  jurisdiction  of  proceedings  to 
provide  homes  for  dependent  children,  as  an  in- 
fringement of  the  constitutional  jurisdiction  of 
the  county  court,  the  question  of  the  constitn- 
tionedity  of  that  act  cannot  be  raised  by  an  at- 
tempted appeal  from  the  circuit  to  the  county 
court.— State  v.  KeUey,  143  N.  W.  953. 

m.  DISTRIBUTION  OF   GOVERN- 

IIENTAI.  FOSTERS   AND 

FUNCTIONS. 

(B)  Jndlelal  Povrera  and  PaaetioBs. 

g  68  (Neb.)  The  power  granted  to  electors 
of  a  city  under  Comp.  St  1911,  c.  14a,  art  3. 
I  36,  to  remove  certain  public  officers,  la  polit- 
ical in  its  nature  and  not  the  exercise  of  any 
judicial  function. — State  v.  Houston,  143  N.  W. 
796. 

g  70  (Iowa)  The  removal  from  the  criminal 
law  of  its  vindictiTe  spirit  is  beyond  the  power 
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of  th«  courts,  which  have  no jpower  of  legis- 
lation, but  are  bound  by  the  Constitntion  and 
statutes  as  interpreted  oy  judicial  decisions,— 
McKinnon  t.  Sanders,  143  N.  W.  407. 

§  70  (S.D.)  The  wisdom  of  authorizing  the  Is- 
suance of  garnishment  process,  without  requir- 
ing plaintiff  to  put  up  a  bond,  was  a  matter 
solely  for  the  Legislature. — State  v.  Circuit 
Court  of  Gregory  County,  143  N.  W.  892, 

VI.  VESTED  RIGHTS. 

i  92  <Minn.)  Rev.  Laws  1906,  S  6166,  making 
it  a  crime  to  advertise  for  divorce  business, 
held  not  unconstitutional  as  depriving  an  at- 
torney of  a  vested  right.-^State  v.  Giant»alley, 
143  N.  W.  780. 

f  93  <S.D.)  The  right  of  a  riparian  property 
owner  to  make  a  reasonable  beneficial  use  of  the 
water  of  a  flowing  stream  is  a  vested  property 
right  which  cannot  be  confiscated  by  the  I^eg- 
islature.— St.  Gennain  Irrigating  Co.  v.  Haw- 
thora  Ditch  Co.,  143  N.  W.  124, 1135. 

X.   EQTTAI.    PROTECTION    OF    I^WS. 

§  230  (Wis.)  St.  1911,  i  1436b,  providing  that 
persons  practicing  osteopathy  for  reward  shall 
obtain  a  license  therefor,  is  not  invalid  as  be- 
ing limited  to  persons  practicing  for  fees  since 
that  is  a  legitimate  ground  of  classification. — 
Arnold  v.  Schmidt,  143  N.  W.  1055. 

ZI.   DTTE   PROCESS    OF   X.AW. 

I  280  (S X>.)  Laws  1907,  c.  180,  i|  1,  19,  pro- 
viding that  all  waters  shall  belong  to  the  public 
and  requiring  a  permit  for  the  use  thereof,  in 
so  far  as  they  relate  to  vested  rights  of  riparian 
owners  or  the  owners  of  artesian  wells  conflict 
with  Const,  art.  6,  {  2,  prohibiting  the  taking 
of  property  without  4ue  process  of  law. — St. 
Germain  Irrigating  Co.  v.  Hawthorn  Ditch  Co., 
143  N.  W.  124,  1135. 

1 285  (S.D.)  Acts  1893,  c.  158,  amending  Laws 
1891,  c  14,  {  106,  requiring  a  whole  tract  of 
delinquent  tax  land  to  be  sold  for  taxes  to  the 
person  bidding  the  lowest  rate  of  interest,  held 
not  violative  of  the  due  process  clause  of  the 
Constitution.— Ohlwine  v.  BushneU,  143  N.  W. 
382. 

§  293  (Neb.)  A  city  ordinance,  declaring  that 
carcasses  of  all  dead  animals  found  within  the 
city  and  not  slain  for  food  should  at  once  be- 
come the  property  of  a  public  contractor,  held 
void  so  far  as  it  attempted  to  take  private  prop- 
erty without  due  process  of  law. — ^Whelan  v. 
Daniels,  143  N.  W.  929. 

CONSTRUCTION. 

See  Assignments  for  Benefit  of  Creditors,  {  184 ; 
Bills  and  Motes,  {  135;  Contracts,  fS  147- 
211;  Deeds,  g  108;  Guaranty,  §  36;  Insur- 
ance, SI  146-175;  Judgment,  {  525;  Mort- 
gages, I  151;  Pleading,  §  34;  Railroads,  g 
99 ;    Sales,  §§  7,  68,  87 ;  Statutes,  §§  176-231. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  {  94%. 

CONTEMPT. 

See  Execution,  f  418;  Injunction,  i  230;  In- 
toxicating Liquors,  |  279. 

I.  ACTS  OR  CONDVCT  CONSTITUT- 
INO  CONTEMPT  OF  COURT. 

S  23  f  S.D.)  Under  Code  Civ.  Proc.  »  330,  562, 
it  must  be  shown  that  a  copy  of  a  decree  was 
personally  served  on  defendant,  before  he  can 
be  convicted  of  contempt  in  failing  to  comply 
with  its  requirements. — Krueger  v.  Krueger,  143 
■N.  W.  368. 


n.  POWER  TO  PTINISH,  AND  PRO- 
CEEDINGS  THEREFOR. 

i  61  (S.D.)  A  court  cannot  lawfully  adjudge  a 
person  in  contempt  without  making  findings  of 
fact  showing,  as  a  matter  of  law,  that  such  per- 
son is  in  fact  guilty.— Krueger  v.  Krueger,  143 
N.  W.  368. 

CONTEST. 

See  Wills,  S§  166,  306-400. 

CONTINUANCE. 

§  30  (Mich.)  In  an  action  for  damages  caused 
by  the  wearing  of  a  dyed  coat,  which  was  sold 
by  defendant  to  plaintiff's  local  dealer,  defend- 
ant, when  setting  up  surprise  and  the  absence 
of  necessary  witnesses,  is  entitled  to  a  contin- 
uance upon  amendment  of  the  declaration  which 
changed  the  action  from  one  against  defendant 
as  manufacturer  to  one  against  it  as  jo])ber. — 
Gerkin  v.  Brown  &  Sehler  Co.,  143  N.  W.  48. 

{  5 1  (Mich.)  A  request  for  a  cpntinuancc  aft- 
er the  expiration  of  the  postponement  granted 
upon  allowance  of  an  amendment  held  not  a 
second  request  for  a  continuance,  within  the 
purview' of  circuit  court  rule  32,  even  thougTi, 
in  opposing  the  allowance  of  the  amendment, 
defendant  set  up  surprise  and  inability  to  meet 
the  new  phase  of  the  cause  of  action. — Gerkin 
V.  Brown  &  Sehler  Co..  143  N.  W.  48. 

CONTRACTS. 

See  Alteration  of  Instruments ;  Appeal  and  Br- 
ror,  {  1053 ;  Assignments  for  Benefit  of  Cred- 
itors, {  184 ;  Banks  and  Banking;  Bills  and 
N^tes ;  'Boundaries,  g  46 ;  Breach  of  Mar- 
riage Promise ;  Brokers,  g  14;  Cancellation 
of  Instruments;  Chattel  Mortgages;  Com- 
merce, g  6;  Deeds;  Drains,  g  74;  Bfvidence, 
fi  84,  442,  460;  Exchange  of  Property; 
rauds.  Statute  of;  Graming;  Guaranty; 
Homestead,  §g  112-119;  Indemnity;  Insur- 
ance; Landlord  and  Tenant;  Mortgages;  Mu- 
nicipal Corporations,  gg  360,  376;  Partner- 
ship, gg  54,  139;  Principal  and  Surety,  gg 
123,  166;  Reformation  of  Instruments;  Re- 
ligious Societies,  §  29 ;  Sales ;  Specific  Per- 
formance; States;  Stipulations;  Subroga- 
tion; Subscriptions;  Turnpikes  and  Toll 
Roads ;  Vendor  and  Purchaser;  Warehouse- 
men;   Work  and  Labor. 

I.   REQUISITES   AND   VAUDITT. 
(A)  Nature  and  JBasentlals  In  General. 

f  10  (Minn.)  A  contract  for  sale  of  lumber 
was  void  for  want  of  mutuality,  though  there 
was  no  express  understanding  on  the  part  of 
the  seller  to  sell,  where  such  undertaking  was 
sufficiently  implied  from  the  express  terms. — 
Rotzien-Furber  Lumber  Co.  ▼.  Franson,  143 
N.  W.  233. 

(B)   Parties,  Propoaala,  and  Acceptance. 

g  20  (N.D.)  Where  an  offer  stipulates  for  an 
answer  by  return  mail,  the  offerer  is  released  if 
the  stipulation  is  not  complied  with. — Ackerman 
V.  Maddux,  143  N.  W.  147. 

{  24  (Minn.)  A  proposition  to  accept  on  terms 
varying  from  those  offered  is  a  rejection  of  the 
offer.— Lewis  v.  Johnson,  143  N.  W.  1127. 

Where  a  counter  proposition  is  made  to  a  pro- 
posal, the  original  offer  is  no  longer  pending, 
and  cannot  be  revived  by  a  subsequent  accept- 
ance, unless  renewed,  expressly  or  by  acqui- 
escence, by  the  party  making  it. — Id. 

g  28  (Iowa)  In  an  action  on  a  contract  to 
keep  and  support  defendant's  minor  son,  evi- 
dence that  plaintiff  was  expecting  compensation 
therefor  was  immaterial  on  the  question  of 
whether  there  was  an  express  promise  by  de- 
fendant to  pay  for  such  services. — Barger  v. 
Brown.  143  N.  W.  496. 
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cruel  treatment  of  her  was  competent  on  the 
issue  of  conaideration  for  the  contract. — Mack 
V.  Mack,  143  N.  W.  454. 

(F)   I^ecallty  of    Objeet   and    of   Con^de'- 
atton. 

{  108  (Mich.)  Contract  between  family  physi- 
cian and  surgeon  whom  the  physician  had  call- 
ed in  to  perform  operations,  by  which- the  sur- 
geon was  to  divide  his  fees  with  the  physician, 
held  void  as  against  public  policy. — McNair  v. 
Parr.  143  N.  W.  42. 

f  138  (Wis.)  Creditor  of  assignor  for  benefit 
of  creditors,  who  made  a  colorable  transfer  of 
a  note  in  order  to  secure  the  assignee's  removal, 
under  St  1011,  {  1702,  authorizing  removal  on 
petition  of  majority  of  creditors,  held  not  enti- 
tled to  recover  the  dividend  paid  to  the  trans- 
feree; the  agreement  being  illegal. — Lowe  v. 
Crocker,  143  N.  W.  176. 

Where  illegality  furnishes  the  reaaon  for  a 
contract  and  the  foundation  upon  which  it 
rests,  the  whole  contract  is  void  and  courts  will 
leave  the  parties  where  they  find  them.— Id. 

XL   CONSTRVCTIOK    AMD    OPEBA. 
TION. 

(A)   General  Rules  of  Conatrnctlon. 

S  147  (Wis.)  The  intention  of  the  parties  to 
contracts  is  to  be  determined  by  reading  them 
in  the  light  of  the  circumstances  surrounding 
the  parties  when  they  were  made. — Wallia  v. 
First  Nat.  Bank,  143  N.  W.  670. 

(B)   Partlea. 

{  182  (Iowa)  Where  land  was  sold  to  two  per- 
sons and  one  of  them  absolutely  abandoned  and 
refused  to  perform  the  contract,  the  vendor  was 
not  obliged  to  accept  the  notes  of  one  •of  the 
purchasers,  even  though  the  other  had  assigned 
him  his  rights. — Hambleton  ▼.  Jameson,  143  N. 
W.  1010. 

(D)  Place  and  Time. 

i2ll  (S.D.)  Whether  time  be  considered  as 
of  the  essence  of  a  contract  depends  on  the 
parties'  intention  and  the  purpose  of  the  con- 
tract, rather  than  upon  their  expressed  decla- 
ration therein.— Phiflis  v.  Gross,  148  N.  W. 
373. 

in.   MODIFICATION  AHD  MEBOEK. 

1 245  (Iowa)  The  rights  of  the  parties  under 
an  option  to  assign  certain  judgments  were 
settled  by  a  subsequent  contract  entered  into 
after  the  time  for  the  performance  of  the  first 
had  expired,  giving  an  option  to  purchase  the 
property  which  the  judgment  creditor  bought 
in  at  an  execution  sale  under  one  of  the  judg- 
ments.— Peterson  v.  Rankin,  143  N.  W.  418. 


IV. 


ABANDOK- 


RESCISSION    AND 
M£NT. 

{258  (Iowa)  As  a  general  rule,  neither  par- 
ty may  rescind  a  contract  without  cause  with- 
out the  assent,  express  or  implied,  of  the  oth- 
er party.— Pardoe  t.  Jones,  1^  N.  W.  405. ' 

{  266  (Mich.)  A  party  who  seeks  to  rescind  a 
contract  is  required  to  make  a  tender  and  keep 
such  tender  good  and  must  show  that  he  is 
able  to  deliver  the  property  of  defendant. — Kim- 
ble V.  GiUard,  143  N.  W.  79. 

V.   PEBFORMANCE    OB   BBEACH. 

1 295  (Wis.)  A  $10,000  contract  was  not  sub- 
stantially performed  where  work  to  the  amount 
of  $3,000  or  more  remained  to  be  done. — Whal- 
en  V.  Eagle  Lime  Products  (3o.,  143  N.  W.  689. 

§303  (Wis.)  Facts  held  to  show  that  comple- 
tion of  a  contract,  providing  for  monthly  esti- 
mates and  payment  thereof,  minus  15  per  cent., 


ijvuuac-L,  Liie  uLuer,  uiuuga  hoc  douhu  u>  uo  so, 
may  treat  the  abandonment  as  patting  an  end 
to  the  contract— Pardoe  ▼.  Jones,  143  N.  W. 
405. 

(319  (Wis.)  Where  a  $10,000  contract  was 

abandoned  without  being  substantially  perform- 
ed, a  recovery  on  an  item  of  $25  for  extra  work, 
though  undisputed,  would  be  denied,  and  $25 
from  the  payments  already  made  would  be  ap- 
plied to  its  discbarge. — Whalen  v.  Baele  Lime 
Products   Co.,    143   N.    W.    688. 

VI.  ACTIONS  FOB  BBEACH. 

{346  (Iowa)  If  defendant  promised  to  pay 
plaintiff  for  supporting  defendant's  son,  plain- 
tiff could  recover  therefor,  though  the  promi>« 
was  made  after  the  date  alleged  in  the  petitinn : 
the  variance  being  immaterial  so  as  to  be  dis- 
regarded under  Code,  {  3597.— Bather  ▼.  Brown, 
143  N.  W.  496. 

CONTRADICTION. 

See  Witnesses,  {{  379-402. 

CONTRIBUTION. 

See  Principal  and  Surety,  {  194. 

CONTRIBUTORY  NEGLIGENCE. 

See  NegUgence,  {{  89,  93. 

CONVERSION. 

See  Trover  and  Conversion. 

COPY. 

See  Evidence,  {(  318,  345;  New  Trial,  {  KM. 

CORONERS. 

See  Insurance,  |  818. 

CORPORATIONS. 

See  Banks  and  Banking;  Carriers;  Shnbenle- 
ment;  Insurance,  SS  55,  71,  893,  694;  Mu- 
nicipal Corporations;  Railroads;  Street  Rail- 
roads;  Taxation,  §  889. 

I.  INCOBPOBATION  AND   OBOAN- 
IZATION. 

§  29  (Neb.)  In  an  action  against  a  corporation 
on  a  note,  defendant  cannot,  in  view  of,  Comp. 
St.  1911,  c.  16,  {  144,  deny  its  legal  existenoe 
as  a  corporation. — Gilligan  t.  John  Gilligan  Co. 
143  N.  W.  457. 

XV.   CAPITAX.,   STOCK,  AND  DIVI- 
DENDS. 

(B)   Sulwcriptlon  to   Stock. 

I  90  (Minn.)  In  an  action  on  a  note  given  for 
a  share  of  stock  in  the  payee  corporation,  it 
was  no  defense  that  no  share  certificate  had 
been  delivered  or  tendered  to  the  purchaser.— 
Galbraith  v.  McDonald,  143  N.  W.  353. 

Subsequent  bankruptcy  of  a  corporation  was 
no  defense  to  an  action  on  a  note  given  for 
stock  in  the  payee  corporation.— Id. 

(D)   Transfer  of  Bliarea. 

SI  13  (Mich.)  Corporate  by-law  forbidding 
sales  of  stock  without  first  offering  it  to  the  cor- 
poration and  stockholders,  if  invalid  <is  sudi. 
held  binding  as  an  agreement  on  the  stockhold- 
ers, who  unanimously  adopted  it— Weiland  v. 
Hogan.  143  N.  W.  699. 
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of  former  stockholders,  pursuant  to  by-law,  de- 
cree lield  not  unfair  to  defendants,  it  merely 
requiring  them  to  sell  complainants  their  pro- 
portionate share,  or,  at  their  option,  all  of  the 
stock,  and  authorizing  them  to  keep  all  unless 
complainants  purchased  all.— Weiland  t.  Hogan, 
148  N.  W.  609. 

VI.  OFFICERS  AKD  AOE1TT8. 

(O)  Rivlita,  Dntlea,  and  Liabilities  mm  to 
Corporation  and  It*  Member*. 

f  320  (Mich.)  The  corporation  is  a  necessary 
party  to  an  action  by  shareholders  to  compel 
the  former  ofiBcers  to  render  an  accounting,  tor 
the  relief  sought  is  for  the  benefit  of  the  cor- 
poration.—McMillan  V.  Miller,  143  N.  W.  631. 

In  the  absence  of  statute,  courts  of  equity 
cannot  interfere  with  the  action  of  corporate 
officers  and  require  an  accounting;  consequently 
shareholders  who  desire  an  accounting  by  offi- 
cers must  bring  themselves  within  the  purview 
of  Comp.  Laws,  S  9757,  by  charging  some  one 
of  the  grounds  therein  specified. — Id. 

The  mere  fact  that  cor^orat^  officers  created 
obligations  of  the  corporation  and  drew  salaries 
will  not  show  a  fraudulent  intent  warranting 
an  accounting,  for  these  acta  are  proper  in 
themselves  and   do  not  purport  fraud. — ^Id. 

Where  the  majority  shareholders,  who  were 
officers  of  a  corporation,  wrongfully  paid  them- 
selves salaries,  contrary  to  their  agreement 
made  when  complainant  bought  stock,  the  com- 
plainants, minority  shardioldera,  have  an  ade- 
quate remedy  at  law  to  recover  damages  for 
the  amount  paid  and  therefor  are  not  entitled 
to  maintain  a  suit  in  equity, — ^Id. 

Vn.  OOBFORATZ:  POWERS  AITO 

I.IABIX.ITIES. 

(F)   OlvU   Actions. 

S  509  (Iowa)  A  corporation  summoned  aa 
garnishee  must  answer  by  someone  who  can 
state  whether  the  corporation  is  indebted,  and 
an  answer  by  the  president,  showing  that  he 
had  no  knowledge  aa  to  defendant's  account, 
was  insufficient  to  discharge  the  corporation  as 
garnishee.— Bump  v.  Augustine,  143  N.  W. 
1104. 

Where  a  corporation  had  appeared  in  answer 
to  a  garnishment  summons,  it  was  not  entitled 
to  an  additional  notice  tc  snow  cause  why  judg- 
ment should  not  be  entered  against  it  by  de- 
fault in  failing  to  file  a  anffident  answer,  un- 
der Code,  t  3942.— Id. 

Wliere  an  insufficient  answer  by  a  corporation 
as  garnishee  was  on  file  and  had  not  been 
stricken  from  the  record,  though  it  was  subject 
to  a  motion  to  strike,  a  judgment  could  not  be 
rendered  against  the  corporation  aa  for  a  de- 
fault—Id. 

COSTS. 

See  Criminal  Law,  1 1216;   Municipal  Corpora- 
tions, I  511;   Newspapers,  |  1;   Venue,  |  77. 

I.  NATURE,  OROVnsS.  AND  EXTENT 
OF  RIGHT  IN  OENEBAI.. 

63  (Iowa)  Costs  cannot  be  taxed  in  the  ab- 
sence of  a  statute.- State  Line  Democrat  v. 
Keosauqua  Independent,  143  N.  W.  409. 

}  4  (Iowa)  Statutes  granting  authority  to  tax 
costs  are  strictly  construed,  and  authority 
will  not  be  implied.— State  Line  Democrat  ▼. 
Keosauqua  Independent,  143  N.  W.  409. 

VI.  TAXATION. 

i  197  (Iowa)  Where  no  supersedeas  was  filed 
in  the  district  court  upon  appeal,  so  that  an 
execution  for  costs  would  lie,  the  district  court 


vn.  ON  APFEAI.  OR  ERROR.  AND 

ON  NEW  TRIAI.   OR  MOTION 

THEREFOR. 

1238  (Iowa)  Supreme  Court  Rule  50,  requir- 
ing the  lines  of  abstracts  to  be  numbered,  is  not 
mandatory,  and  a  fair  discretion  may  be  ex- 
ercised in  its  enforcement  so  that  the  Supreme 
Court  mav  tax  all  coats  of  the  appeal  to  ap- 
pellant, though  judgment  was  reversed,  as  a 
penalty  for  violating  the  rule. — Wisner  v.  Nich- 
ols, 1«  N.  W.  l(m.  ^ 

1 256  (Iowa)  Where  appellants  filed  in  the  Su- 
preme Court  an  amendment  to  their  abstract 
which  contained  only  the  memoranda  for  judg- 
ment which  had  already  been  incorporated  in 
appellee's  amended  abstract,  appellants  should 
be  charged  with  the  costs  thereof. — Sanders  v. 
SntUve  Bros.  &  Co.,  143  N.  W.  492. 

COUNTERCLAIM. 

See  Set-OtC  and  Counterclaim. 

COUNTIES. 

See  Evidence,  J  83 ;  Highways ;  Limitation  of 
Actions,  §§  6,  22,  95,  118;  Mandamus,  U  3, 
101,  146,  176;  Newspapers,  {  1;  Statutes,  i 
219;    Taxation,  §  679. 

n.  GOVERNMENT  AND  OFFICERS. 

(D)  Ofltcera  and   Asent*. 

(  74  (N.D.)  Laws  1907,  c.  70,  held  to  fix  the 
salary  of  the  county  auditor  at  the  sum  named 
therein  as  applying  to  the  class  in  which  his 
county  belongs. — State  v.  Drakeley,  143  N.  W. 
768. 

§80  (N.D.)  Under  Laws  1907,  c.  70,  the 
county  auditor  is  required  to  account  at  the 
end  of  each  month  for  fees  received  for  certify- 
ing to  abstracts  or  deeds;  and,  if  the  amount 
exceeds  his  salary  for  the  month,  he  must  pay 
the  excess  into  the  county  revenue  fund. — State 
V.  Drakeley,  143  N.  W.  768. 

Laws  19vJ,  c  70,  providing  for  fees  of  a 
county  auditor  to  bie  turned  into  the  county 
treasury,  controls  diapter  219,  which  was  en- 
acted prior  thereto  to  enforce  payment  of  tax- 
es, ana  merely  incidentally  provided  that  the 
auditor  might  retain  certain  fees  collected,  and 
hence  all  such  fees  belong  to  the  county,  and 
it  was  an  auditor's  duty  to  account  to  the 
county  therefor. — Id. 

Under  Laws'  1907,  c.  70,  a  county  auditor 
is  required  to  turn  into  the  county  treasury 
fees  received  for  certifying  abstracts  or  deeds 
in  excess  of  tlie  salary  fixed  for  the  class  of 
counties  to  which  his  county  belongs,  and  is 
not  entitled  to  retain  such  fees  to  an  amount 
equaling  the  salary  provided  for  in  the  coun- 
ties embraced  in  the  maximum  class.— Id. 

Where  a  legislative  policy  places  county  of- 
ficials on  a  salary,  fees  collected  belong  u  the 
county,  in  the  absence  of  a  plain  legislative  in- 
tent to  the  contrary;  all  doubts  in  respect 
thereto  being  resolved  in  favor  of  the  public. 
— Id. 

t90  (Minn.)  The  duty  imposed  upon  the 
county  treasurer  by  Rev.  Laws  190Ss  g  881, 
relative  to  delinquent  taxes  and  sales  therefor, 
is  ministerial,  for  failure  or  neglect  to  perform 
which  he  may  be  held  liable  for  damages  proxi- 
mately resulting  to  the  owner  of  the  property 
against  whom  the  taxes  are  levied. — Howley  v. 
Scott,  143  N.  W.  257. 

Where  the  damages  to  a  property  owner  from 
the  sale  of  his  land  for  delinquent  taxes  would 
not  have  occurred,  but  for  the  failure  of  the 
auditor  to  stamp  the  words  "Sold  for  taxes"  on 
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i  91  (Minn.)  The  petiuon  tn  an  action  againet 
a  county  auditor  for  damages  from  fiailing  to 
place  on  the  tax  liat  furnished  the  county 
treasurer  the  words  "Sold  for  taxes"  opposite 
the  description  of  plaintiff's  land  held  to  show 
a  failure  by  the  county  auditor  to  perform  a 
duty  imposed  upon  him  by  Rev.  Laws  1905,  § 
875.— Howley  v.  Scott,  143  N.  W.  257. 

The  duty  imposed  upon  the  county  auditor 
by  BeT.  Iaws  1905,  i  876,  relative  to  delin- 
quent taxes  and  sales  therefor,  is  ministerial, 
for  failure  or  neglect  to  perform  which  he 
may  be  held  liable  for  damages  proximately 
resulting  to  the  owner  of  the  property  against 
wiicra  the  taxes  are  levied.— Id. 

WJiere  the  damages  to  a  property  owner 
from  the  sale  of  his  land  for  delinquent  taxes 
would  not  have  occurred,  but  for  the  failure  of 
the  auditor  to  stamp  the  words  "Sold  for  taxes" 
on  the  list  furnished  the  treasurer,  and  the 
treasurer's  failure  to  stamp  the  same  words 
on  the  receipt  furnished  plaintiff  for  subsequent 
taxes  paid,  such  negligent  failure  was  the  prox- 
imate cause  of  plaintiff's  damages.— Id. 

VX.  ACTIONS. 

S2I3  (Iowa)  That  a  notice  of  claim  for  in- 
juries from  a  defective  bridge  was  addressed 
to  the  auditor  of  the  county  instead  of  etpress- 
ly  to  the  county  was  no  defense  to  an  action 
for  the  injuries,  where  it  was  admitted  that 
the  auditor  delivered  the  notice  to  the  county 
attorney  and  board  of  supervisors,  who  disal- 
lowed the  claim  after  investimtion.— Klingman 
V.  Madison  County,  143  N.  W.  426. 

COUNTY  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys 

COURTS. 

See  Clerks  of  Courts;    Constitutional  Law,  |S 
48,  68,  70;    Contempt;    Costs,  I  197;    Crim- 
■  ~  *  Evidence,  {  345;    Habeas 

18 ;    Justices  of  the 


inal  Law,  {  979 
Corpus,  I  4;    Infants. 


Peace;' Slandamus,  !§  31,  107;  Prohibition; 
Schools  and  School  Districts,  |  154;  Stat- 
utes,   {   176. 

H.  ESTABUSBMEIfTt_OBOA]nZA- 

TION,  AND  PROOEDITRE  IN 

OENEBAI- 

(D)  Hvles  of  Decision,  Adjndlomtloaa, 
Opinions,  nnd  Records. 

189  (Iowa)  Where  a  statute  has  been  con- 
strued in  previous  cases,  the  court  should  follow 
the  earlier  construction  under  the  rule  of  stare 
decisis. — Lammars  v.  Chicago  Great  Western  R. 
Co.,  143  N.  W.  1097. 

{89  (Mich.)  The  doctrine  of  stare  decisis 
should  not  be  lightly  disregarded. — Colbome  v. 
Detroit  United  Ry.,  143  N.  W.  32. 

{114  (Iowa)  Authority  of  the  court  to  re- 
make a  record  once  entered  by  the  proper  of- 
ficer, and  especially  where  the  record  is  duly 
attested  by  the  admitted  signatures  of  the  offi- 
cers whose  duty  it  is  to  make  the  same,  is  very 
restricted,  and  entries  nunc  pro  ttmc  will  not 
be  ordered  except  when  it  can  be  done  without 
injustice  to  either  party. — Hamill  v.  Joseph 
Schlitz  Brewing  Co.,  143  N.  W.  99. 

{lis  (Iowa)  Evidence  in  a  proceeding  in 
the  court  below  to  correct  its  record,  showing 
certification  by  the  trial  judge,  under  a  certain 
date,  of  the  reporter's  notes  of  the  trial,  held 
insufficient  to  support  a  finding  that  the  cer- 
tificate did  cot  bear  the  judged  signature  on 
that  date.— Hamill  v.  Joseph  Schlitz  Brewing 
Co.,  143  N.  W.  99. 

Within  Code,  {  244,  limiting  to  cases  of  "evi- 
dent mistake"  authority  to  make  correction  of 


Its  record  may  consiaer  only  tne  evioenoe  in- 
troduced on  the  hearing,  and  may  not  there- 
after obtain  another  signature,  and  compare  it 
with  the  disputed  signature,  with  the  aid  of  a 
magnifying  glass,  and  treat  as  evidence  the 
knowledge  thus  obtained. — Id. 

The  only  authority  of  a  judge  to  decide  a 
case  in  vacation  being  under  Code.  {  247,  with 
consent  of  the  parties,  iie  may  not,  after  mak- 
ing his  findings  and  order  in  the  matter  of  cor- 
rection of  the  court's  record,  and  giving  official 
notice  thereof,  make  an  additional  finding  and 
order  in  the  matter,  at  least  of  hia  own  mo- 
tion and  without  notice. — ^Id. 

rv.   OOVRTS   OF  UMTTED   OK  XNTE- 
RIOB  JURISDICTION. 

{  163  (Minn.)  The  municipal  coort  of  Minn>'- 
apolis  has  no  jurisdiction  in  any  cause  involv- 
ing the  title  to  realty.- Twitchcll  ▼.  Cnmminp^. 
143  N.  W.  785. 

Uncontroverted  proof  that  property  leased  by 
a  husband  and  wife  is  the  wife's  property  keU 
not  to  put  in  issue  title  to  realty,  so  aa  to  oust 
the  jurisdiction  of  the  municipal  conrt  of  Min- 
neapolis.— Id. 

V.   OOUBTS  OF  PBOBATE  JXTBSSDIC- 
TION. 

{202  (Iowa)  The  heirs  of  an  estate  ma; 
prosecute  an  appeal  from  an  order  in  probaM 
affecting  their  interests,  either  in  the  name  of 
the  executor  or  in  their  own  names. — ^Byan  t. 
Hutchinson,  143  N.  W.  433. 

Vlll.   OONCUBBENT  ANB   OONFUCT' 

INO  JTUBISDICTION,  AND 

OOMITT. 

(A)  Oonrts  of  Snme  S«nte,  and  Transfer  ol 
Cansea. 

{472  (Wis.)  In  an  action  by  the  administra- 
tor to  recover  moneys  converted  by  the  widow 
of  the  decedent,  the  circuit  court  has  jnrisdictioo 
fo  grant  complete  relief  to  the  widow  who  claim- 
ed that  she  paid  such  sum  on  preferred  dainu 
against  the  estate  without  referring  such  claims 
to  the  county  court — Merrill  v.'Comstock,  143 
N.  W.  313. 

COVENANTS. 

See  Evidence,  I  441 ;  Landlord  and  Tenant,  { 
44;  Specific  Performance,  {  94. 

CREDIBILITY. 

See  Bvldence,  |  894;  Witnesses,  {{  316-402. 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditots ;  Bank- 
ruptcy; E'raudnlent  Conveyances. 

CRIMINAL  LAW. 

See  Adulterr;  Animals,  {  IS;  Disorderly 
House;  Embesclement ;  Food,  JJ  14,  20;  Gam- 
ing, {  98;  Habeas  Corpus,  {{  102,  105;  Homi- 
cide; Incest;  Indictment  and  Information; 
Judgment,  (  751;  Libel  and  Slander,  ({  143- 
l65. 

V.  VENOE. 
(B)  Chance  of  Venne. 

I  142  (N.D.)  Where  venue  is  changed  to  aa- 
other  judicial  district,  the  court  to  which  thr 
prosecution  is  taken  may  determine  same  ts 
though  it  were  commenced  there. — State  v. 
Winbauer,  143  N.  W.  387. 

Where  the  venne  is  changed  to  another  judi- 
cial district,  the  judge  of  the  district  conrt  to 
which  it  is  transferred  acts  as  judge  of  such 
district,  and  not  as  the  acting  judge  of  the 
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}udi<nal   diBtrict  from    which   the   action   was 
transferred.— H. 

VI.   XJMITATION  OF  FR08ECimON8. 

§  j47  (Minn.)  Under  Rev.  Laws  1905,  {  6313, 
an  indictment  for  adultery  may  be  returned  at 
any  time  within  three  years. — State  v.  Dlugi, 
143  N.  W.  971. 

p  157  (Minn.)  A  preliminarr  examination  con- 
stitutes the  commencement  oi  a  prosecution  for 
adultery  within  Rev.  Laws  1005,  §  4951,  re- 
quiring that  such  prosecution  be  commenced 
within  one  year.— State  r.  Dlugi,  143  N.  W. 
»71. 

Tm.  FRXximirABT  coMPi.AXirr.  af- 
fidavit, WARRANT,  EXAMI- 
NATION, COmCITMIiNT,  AND 
SmCMART  TBIAI.. 

f  244  (Minn.)  Preliminary  examinations  are 
required  under  Rev.  Laws  1905,  |g  5251,  5381, 
to  be  certified  and  filed  in  the  district  court, 
and  thereafter  the  proceeding  is  pending  in 
that  court— State  v.  DIngi,  148  N.  W.  971. 

IX.   ARRAIGNMENT  AND  FI^AS.  AND 

NOI.I£  PROSEQin  OR  DISCON- 

TINtrANOE. 

{261  (Neb.)  Under  Cr.  Code,  i  448,  reauir- 
inf  an  arraignment,  a  conviction  of  a  felony 
wul  be  reversed  on  error  where  defendant  en- 
ters his  objection  after  verdict,  unless  the  rec- 
ord affirmatively  discloses  that  he  was  arraign- 
ed and  pleaded  to  the  accusation  before  trial — 
Burroughs  v.  State,  143  N.  W.  450. 

1 301  (Neb.)  A  refusal  to  permit  a  defendant 
charged  with  gambling  to  withdraw  his  plea 
of  not  guilty  to  object  to  a  variance  between 
the  information  and  the  original  complaint  keld 
not  an  abuse  of  discretion. — Goemann  t.  State, 
143  N.  W.  800. 

X.  EVIDENCE. 

(C)  Other  OSensea,  and  Cliara!c«er  of  Ae- 
eaaed. 

{369  (Minn.)  Evidence  of  commission  of  sim- 
ilar offenses  on  several  occasions  prior  to  the 
date  alleged  in  the  indictment,  but  within  a 
period  of  one  year  and  four  months,  la  admissi- 
ble—State V.  WaUen,  148  N.  W.  119. 

(P)  AdnslBfiloaa,  Deolaratlona,  anA   Hear- 
say. 

i  407  (Mich.)  Evidence  that  people  charged 
accused  with  the  theft  is  inadmissible,  unless 
accused  admitted  the  same  or  failed  to  make 
any  reply.— People  v.  Hammond,  143  N.  W. 
244. 

(I)   Opinion  Evldenee. 

{448  (Mich.)  In  a  prosecution  for  the  theft 
of  an  automobile,  testimony  of  a  witness  that 
defendant  looked  very  much  like  the  young  man 
who  pot  the  automobile  in  a  bam  is  admissible 
on  the  question  of  identity,  where  it  appeared 
that  she  saw  the  young  man  and  had  a  good 
opportunity  to  judge  of  his  identity.— People  ▼. 
Hammond,  143  N.  W.  244. 

(K)  'Welarht   and   Snfflolener. 

{ 554  (Mich.)  The  testimony  of  an  accused 
person  is  to  be  tested  the  same  as  that  of  other 
witnesses  and  if  rational  and  natural  may  out- 
weigh all  other  testimony.— People  v.  Hammond, 
148  N.  W.  244. 

Xn.    TRIAIk 

(B)  Oonrae  and  Conduct  of  Trial  In  Gen- 
eral. 

{639  (Neb.)  It  was  not  an  abuse  of  discre- 
tion, in  a  prosecution  for  gambling,  to  ap- 
point a  former  prosecutor,  who  began  the  prose- 
cution, to  assist  in  the  trial,  though  he  had 
prosecuted  a  civil  suit  against  the  defendant 


for  another  attorney's  services  rendered  in  the 
same  case. — Goemann  v.  State,  143  N.  W.  800. 

(D)  Objeetlona    to    Eivldenee,    Motions    to 
Strike  Ont<   and   Rxoeptiona. 

S  695  (S.D.)  An  objection  to  a  question  as  a 
whole,  on  the  ground  that  It  was  not  proper 
rebuttal,  was  properly  overruled,  where  the 
question  was  proper  rebuttal  for  any  purpose. 
—State  V.  Squirrel  Coat,  143  N.  W.  958. 

(B)  Arsnmenta  and  Condnet  of  Coansel. 

{704  (Mich.)  It  is  reversible  error  to  refuse 
to  permit  the  defendant's  counsel,  in  making 
his  opening  statement,  to  state  to  tlie  jury,  in 
good  faith,  what  he  conceives  to  be  the  law  as 
applied  to  that  case. — People  t.  Smith,  143  N. 
W.  12. 

(F>  Provlnee  of  Court  and   Jnry  In   Gen- 
eral. 

{ 739  (Minn.)  Whether  the  offense  proven  on 
a  trial  for  adultery  was  the  same  offense  for 
which  accused  was  prosecuted  before  an  ex- 
amining magistrate  held  a  question  for  the 
jury.- State  v.  Dlugi,  143  N.  W.  971. 

§  742  (Iowa)  Though  a  witness  was  impeach- 
ed, his  credibility  and  the  weight  of  his  testi- 
mony were  for  the  jury.— State  v.  Dietz,  143  N. 
W,  1080. 

(C9  ITeeeaaltT,  Re«nlsltea,  and  Snfllclener 
of  Inatrnctions. 

{789  (Neb.)  An  instruction,  in  a  prosecu- 
tion for  gambling,  that  a  reasonable  doubt  is 
an  actual  subsisting  doubt  arising  either  from 
the  evidence  or  want  of  evidence  was  not  error. 
— Goemann  v.  State,  143  N.  W.  SOW. 

{814  (Neb.)  An  instruction  that  the  informa- 
tion charged  defendant  with  playing  draw  poker 
fof  money  with  M.  held  not  erroneous  for  not' 
mentioning  two  others,  all  of  whom  were  jointly 
charged.— Goemann  v.  State,  143  N.  W.  800. 

(H)  Revneata    for    InatrnctlonB. 

{  824  (Neb.)  Failure  to  caution  the  jury  as  to 
the  evidence  of  an  accomplice  in  a  piosecution 
for  gambling  held  not  error  in  the  absence  of 
a  special  request  for  such  instruction. — Goe- 
mann v.  State,  143  N.  W.  800. 

{829  (Mioh.)  The  refusal  of  requests  to 
change  is  not  error  where  they  are  sufficiently 
covered  by  the  charges  given. — People  v.  Ham- 
mond, 143  N.  W.  244. 

{836  (Mich.)  The  marking  by  the  trial  judge 
of  the  requests  for  instructions  by  the  defend- 
ant, "Refused  except  as  covered  in  the  general 
charge,"  is  a  sufficient  compliance  with  Comp. 
I.AW8,  {  1024S,  in  view  of  Pub.  Acts  1901,  No. 
52.— People  v.  Smith.  143  N.  W.  12. 

(I)   bbjectlona  to  Inatmetlona  or  Refusal 
Thereof,  and  Exceptions. 

( 847  (Minn.)  The  rule  excusing  accused  from 
excepting  to  erroneous  instructions  held  not  to 
permit  his  counsel  to  allow  the  court  without 
objection  to  misstate  his  position  by  charging 
that  the  killing  of  deceased  was  admitted,  and 
that  the  only  defense  was  insanity,  and  then  to 
subsequently  found  error  thereon. — State  v. 
Rusk,  143  N.  W.  782. 

(J)  Cnstodr,   Oondnet,   and   Deliberations 
of  Jnry. 

{ 855  (S.D.)  Action  by  bailiff  in  allowing  the 
jury  to  go  from  the  jury  room  into  the  court- 
house yard  outside  the  courthouse  door  to  in- 
spect an  exhibit  which  they  might  have  taken 
to  the  jury  room  held  not  prejudiciaL — State  v. 
Squirrel  (3oat,  143  N.  W.  958. 

(I,)  'Waiver  and  Correction  of  Irrernlarl- 
tles  and  Errors. 

{  898  (Iowa)  'Where  an  amendment  to  an  in- 
dictment was  not  read  to  the  jury,  the  irregu- 
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larit7  was  waived  by  the  defendant  in  proceed- 
ing with  the  triaL— State  t.  Schumacher,  143 
N.  W.  1110. 

XIV.  JUDOIIEHT,  SEHTEVOE.  AKD 

S  979  (N.D.)  A  jndgment  pronounced  by  a  dU- 
trict  judge  in  a  prosecution  pending  before  him 
in  bis  own  district  held  not  in  violation  of  Rev. 
Codes  1905,  !  6765,  restricting  a  judge's  right 
to  pronounce  judgment  in  a  district  for  which 
be  was  not  elected,  though  it  was  pronounced 
in  a  district  other  than  for  which  he  was  elect- 
ed and  in  which  the  prosecntion  was  pending; 
section  6764  providing  that  a  district  judge 
shall  have  jurisdiction  throughout  the  state  to 
render  judgment  in  criminal  cases  pending  in 
his  district.— State  v.  Winbauer,  143  N.  W.  387. 

Wliere  jurisdiction  has  been  obtained  over 
the  person  and  subject-matter  in  a  criminal 
case,  no  error  or  irregularity  in  its  exercise 
can  make  the  judgment  void.— Id. 

A  judgment  pronounced  by  the  trial  judge  in 
a  prosecution  in  which  he  had  jurisdiction  over 
the  person  and  subject-matter  held  not  void 
for  want  of  jurisdiction,  though  rendered  out- 
side his  judicial  diatrict— Id. 

XV.  APPEAIi  ANB  ERROB,  AMD 
OEBTIOBARI. 

(B)   Presentatlom  and  ReaervatloB  la  Lo'w- 
er   Court  of  Gronnda  of    Re-rlevr. 

I  1043  (S.D.)  An  objection  that  a  question 
is  incompetent  or  immaterial  held  an  insuffi- 
cient basis  for  an  assignment  of  error. — State 
V.  Devers.  143  N.  W.  364. 

(1054  (S.D.)  Rulings  on  evidence  cannot  be 
reviewed  where  no  exceptions  have  been  taken 
below.— State  v.  Devers,  143  N.  W.  364. 

(D)  Record  akd  Proeeedlmcs  Hot  In  Re«- 
ord. 

I  1120  (S.D.)  Under  Laws  1913.  c.  178,  i  1, 
requiring  an  exception  to  show  that  the  error 
complained  of  related  to  a  material  point,  and 
that  the  effect  was  prejudicial  to  the  parly  ex- 
cepting, where  the  answer  to  a  question  ob- 
jected to  is  not  contained  in  the  printed  rec- 
ord, there  is  nothing  to  show  that  appellant 
was  in  any  manner  prejudiced  bv  the  ruling  of 
the  court  thereon.— Stat*  v.  Squirrel  Coat,  143 
N.  W.  958. 

(F)   Dlamisasl^    Hearlnc,    and    Reliearlns. 

{1131  (Iowa)  An  appeal  submitted  on  a  short 
transcript,  not  disclosing  notice  of  appeal,  will 
be  stricken  from  the  files. — State  v.  Devinney, 
143  N.  W.  1105. 

(G)  Re-rlevr. 

1 1 141  (S.D.)  The  presumption  on  appeal  is 
that  the  judgment  appealed  from  is  without 
prejudicial  error,  and  the  burden  is  upon  appel- 
lant to  affirmatively  show,  by  means  of  the 
statement  in  his  brief,  that  there  is  prejudicial 
error.- State  v.  Squirrel  Coat,  143  N.  W.  958. 

{1144  (Minn.)  Where  the  record  contains 
none  of  the  evidence  or  proceedings  at  the  trial, 
they  are  presumed  to  be  sufficient  to  sustain  the 
conviction.— State  v.  Dlugi,  143  N.  W.  071. 

{1144  (S.D.)  Where  the  court  charged  on 
reasonable  doubt,  and  appellant's  brief  did  not 
set  out  all  the  instructions  given,  it  would  be 
presumed  that  the  instruction  applied  the  doc- 
trine of  reasonable  doubt  to  every  fact  neces- 
sary to  be  found  to  authorize  a  conviction.— 
State  V.  Devers,  143  N.  W.  864. 

{1169  (Mich.)  In  a  prosecution  for  the  theft 
of  an  automobile,  the  admission  of  evidence  that 
reputable  persons  charged  accused  with  the  of- 
fense is  prejudicial,  and  the  prejudice  is  not 
cured  by  the  admission  of  the  declarations  of 
accused  that  he  did  not  steal  the  property  made 
in  reply  to  the  charge.— People  v.  Hammond, 
143  N.  W.  244. 


(1174  (S.D.)  Alleged  raiscondnot  of  a  jnior 
not  shown  to  have  in  any  manner  prejudiced 
accused  held  not  ground  for  reversal — State  v. 
Devers,  143  N.  W.  864. 

(H)  Determtaattoa     aad     Dtaposltloa     of 
Oaase. 

{  1 186  (S.D.)  Where  one  accused  of  libel 
wholly  failed  to  establish  justification,  errors 
not  affecting  that  defense  hield  harmless,  with- 
in C<ide  Or.  Proc.  {  500,  requiring  the  court  to 
disregard  technical  errors.--iState  ▼.  Fosburgh, 
143  N.  W.  279. 

XVIL  FtjmSHMEIVT    AH]}    PREVEH- 
TION  OF  CRIME. 

{  1206  (Iowa)  Code  Snpp.  1907,  |  5718al3, 
authorizing  indeterminate  sentences,  held  not 
unconstitutional  as  to  sentence  for  camaUj 
knowing  idiot  or  imbecile  under  Code,  {  4T5S, 
although  by  Code  Supp.  1907,  {  5718b18,  par- 
oles are  limited  to  those  not  serving  life  sen- 
tences, especially  in  view  of  section  5718al9.— 
McKinnon  v.  Sanders,  143  N.  W.  407. 

{  1208  (Iowa)  Under  Code  Supp.  1907,  { 
5718al3,  upon  conviction  for  carnally  knowing 
an  idiot  or  imbecile,  court  held  to  have  no  pow- 
er to  fix  a  definite  maximum  period,  and  to 
have  properly  sentenced  accused  to  the  peni- 
tentiary "until  lawfully  released  therefrom."— 
McKinnon  v.  Sanders,  143  N.  W.  407. 

{  1209  (Iowa)  A  fine  imposed  by  the  police 
magistrate  before  whom  a  minor  under  18  fears 
of  age  was  convicted  of  a  crime,  before  juris- 
diction was  acquired  by  the  district  court,  un- 
der Acts  34th  Qen.  Assem.  c.  136,  became 
ineffective  when  the  district  court  took  juris- 
diction, and  the  subsequent  hearing  and  com- 
mitment to  the  industrial  school  in  the  district 
court  did  not  amount  to  a  second  punishment 
for  the  same  offense.— De  Kay  ▼.  Oliver,  143 
N.  W.  5oa 

{1216  (Wis.)  Under  a  commitment  to  a  house 
of  correction  until  a  fine  and  costa  were  paid, 
or  until  the*  prisoner  should  be  discharged  by 
due  course  of  law,  but  not  to  exceed  30  dam 
the  term  of  imprisonment  did  not  begin  until 
be  was  taken  on  the  commitment — Arnold  ▼. 
Schmidt,  143  N.  W.  1055. 

CROPS. 

See  Appeal  and  ErrM,  1 1050;  Landlord  and 
Tenant,  {{  252-262. 

CROSS-EXAMINATION. 

See  Wibiesses,  {I  268-291,  340. 

CROSSINGS. 

See  Railroads,  {{  90,  812-351. 

CULVERTS. 

See  Drains,  {(  IS,  20. 

CUSTOMS  AND  USAGES. 

See  Master  and  Servant,  (  286. 

DAMAGES. 

See  Appeal  and  Error,  {  1068;  Brokers,  ({  48, 
87;  Carriers,  {  94;  Deatii.  {|_96,  99;  Drains, 
(  57;  Eminent  Domain,  {{  75-174,  271;  In- 
toxicating Liquors,  {  312;  Idbel  and  Slander, 
{|  80,  120;  Municipal  Corporations,  {{  3SS. 
404 ;  New  'trial,  {  76 ;  Nuisance,  {  50 ;  Sales, 
{{  418,  442:  Torte,  {  B;  Waters  and  Water 
Ooorses,  {{  87,  206. 

m.  ORouinDS  axs  tinMrEOTs  or 

OOMFENSATORT  DAMAGES. 

(A)  Direet     or     Reasote,     Oonttasoat,     or 
Prospeetlve  Ooaseaaeaees  or  Lioases. 

{  43  (Wis.)  In  an  action  for  personal  injuries, 
plaintiff  wag  entitled  to  recover  a  leaaonabls 


were  severed  by  an  engine  at  a  public  crossing, 
in  an  action  for  the  injury,  the  jury  could  con- 
sider the  humiliation  of  plaintiff's  condition 
and  future  pain  arising  from  such  mental  con- 
dition as  dements  of  damages.— Amanta  r. 
Michigan  Cent  R.  Co.,  143  N.  W.  76. 

VI.  MEASUSE   OF  DAICAOES. 
(A)  iBjurle*  to  tbe  Person. 

1 95  (N.D.)  The  measure  of  damages  for  per- 
sonal injuries  is  the  amount  which  will  reason- 
ably compensate  the  injured  person  for  the  detri- 
ment suffered  as  a  proximate  result  of  the  in- 
jury.—Carpenter  v.  Village  of  Dickey,  143  N. 
W.  864. 

(B)  Imjvrles  to  Property. 

§  108  (Mich.)  Where  riparian  land  was  In- 
jured by  an  overflow,  and  the  spots  injured 
were  distiibuted  over  different  parts  of  the 
farm,  depreciating  the  value  of  the  whole,  the 
measure  of  damage  was  the  damage  done  to 
the  farm  as  an  entiretr.— Bellaire  v.  Worcester 
Lumber  Co,  143  N.  W.  63. 

VH.  UfASEQTTATi:    AND    EXCESSIVE 
DAHAOES. 

{  132  (Minn.)  Where  plaintifTs  skull  was 
fractured,  and  she  suffered  intense  pain,  and 
her  face  was  permanently  disfigured,  and  she 
had  not  fully  recovered  more  than  two  years 
after  the  injury,  a  verdict  of  $7,000  was  not  ex- 
cessive.— Bartnes  v.  Pittsburg  Iron  Ore  Co.,  143 
N.  W.  117. 

f  132  (Minn.)  A  recovery  of  $16,000  held  not 
excessive  where  plaintiff  was  about  30  years 
old,  sound  and  above  the  average  physically,  and 
the  injury  resulted  in  his  death  pending  defend- 
ant's afl>peal.— Kloppenburg  v.  Minneapolis,  St 
P.  &  S.  S.  M.  Ry.  Co.,  143  N.  W.  322. 

§  132  (N.D.)  A  recovery  of  $5,318.05  for  a 
sprained  ankle,  which  would  probably  not  di- 
minish th6  injured  person's  earning  capacity, 
though  there  is  evidence  that  the  injury  is  per- 
manent, held  grossly  excessive. — (Carpenter  ▼. 
Village  of  Dickey,  143  N.  W.  964. 

§  132  (Wis.)  Verdict  for  $18,300,  or  any  ver- 
dict exceeding  $12,000,  held  excessive  for  pe^ 
sonal  injuries  to  person  earning  $90  to  $96  a 
month,  who  would  be  able,  to  walk  with  a 
cane  and  do  many  kinds  of  light  work. — Adams 
V.  BucyruB  Co.,  143  N.  W.  1027. 

I  138  (Mich.)  In  an  action  for  injuries  to 
the  land  of  a  riparian  proprietor  by  an  over- 
flow of  the  river  due  to  a  negligent  log  jam,  a 
verdict  awarding  plaintiff  $1,(^7  for  injuries 
to  the  land  held  excessive,  and  not  justified  by 
the  evidence  or  instructions. — Bellaire  v.  Wor- 
cester Lumber  Co.,  148  N.  W.  63. 

Vm.  FXJiAOIlTO,  EVISENOE.  AHB 

ASSESBMEITT. 

(B)  BTtdeaee. 

{  168  (Wis.)  Where  there  was  no  direct  evi- 
dence that  plaintiff's  sexual  powers  were  affect- 
ed by  injuries  sued  for,  testimony  of  physicians 
that  plaintiff  said  such  was  the  case,  and  of 
another  as  to  location  of  nerves  controlling  sex- 
ual powers,  held  erroneously  admitted. — Adams 
T.  Bucyrus  Co.,  143  N.  W.  1027. 

DAMS. 

See  Waters  and  Water  C^ourses,  §{  118,  179. 

DEAD  BODIES. 

See  Constitutional  Law,  {  293. 


264-288 ;  Municipal  Corporations,  5  733 ;  JNeg- 
ligence,  §  132 ;  Railroads,  ft  348,  350. 

n.  ACTIONS  FOR  CAUSING  DEATH. 
(A)  RlKht  of  Aetlon  Knd  Defenses. 

}  1 0  (Wis.)  The  action  for  wrongful  death  giv- 
en by  St  1911,  a  4255,  4256,  does  not  survive 
the  death  of  the  wron^oer  in  the  absence  of 
special  statutory  provision. — Kranz  v.  Wiscon- 
sin Trust  Co.,  143  N.  W.  1049. 

Under  St  1911,  g  4253,  providing  that,  in  ad- 
dition to  actions  which  survive  at  common  law, 
actions  for  all  damage  done  to  the  property 
rights  or  interests  of  another  shall  survive, 
rights  of  action  for  wrongful  death  given  by  sec- 
tions 4255  and  4256  do  not  survive,  and  are 
lost  upon  the  death  of  the  wrongdoer. — Id. 

(D)  Pleadins  and  ETldenoe. 

1 58  (Iowa)  Where  there  were  no  eyewitness- 
es to  the  immediate  circumstances  resulting  in 
decedent's  death,  the  presumption  that  be  ex- 
ercised nasonable  care  could  be  accepted  by 
the  jury  as  a  basis  of  a  finding  that  there  was 
no  contributory  negligence.— Breen  v.  Iowa 
Cent  Ry.  Co.,  143  N.  W.  846. 

{ 58  (Iowa)  The  presumption  of  care  does 
not  apply  where  there  are  eyewitnesses  of  the 
entire  transaction,  nor  where  the  physical  facts 
and  uncontradicted  circumstances  show  that  de- 
ceased could  not  have  exercised  the  required 
care.— Platter  v.  Minneapolis  &  St  L.  R.  Co., 
143  N.  W.  992. 

Where  a  human  beine  is  killed  by  an  accident, 
and  there  is  no  eyewitness,  the  law  indulges  the 
inference  that  the  instinct  of  self-preservation 
and  the  love  of  life  was  such  as  to  prompt  him 
to  exercise  ordinary  care  for  his  safety;  but 
this  is  not  conclusive.— Id. 

Jury  held  entitled  to  consider  Instinct  of  self- 
preservation  in  determining  whether  person 
killed  by  train  exercised  ordinary  care,  if  wit- 
nesses because  of  darkness  or  distance  could 
not  observe  whether  or  not  he  looked  or  listen- 
ed for  the  train.— Id. 

1 58  (Mich.)  Where  a  person  is  killed  in  a 
casualty  to  which  there  are  no  eyewitnesses, 
due  care  on  his  part  will  be  presumed. — Wis- 
niewsU  t.  Detroit,  O.  H.  &  M.  Ry.  Co.,  148  N. 
W.  618. 

(K)  Damaces,  Forfeiture,  or  Fine. 

§  95  (Iowa)  There  is  no  fixed  rule  for  the 
jury  to  follow  in  awarding  damages  for  wrong- 
ful death,  except  that  all  the  elements  which 
enter  into  the  value  of  a  human  life  as  they 
appear  from  the  evidence  should  be  considered. 
— Korab  v.  Chicago,  K.  I.  &  P.  Ry.  Co.,  143 
N.  W.  876. 

§  99  rNeb.)  A  recovery  of  $16,000  for  the 
death  oi  a  man  in  good  health,  32  years  of  age, 
earning  from  $125  to  $150  per  month,  held  not 
excessive.— Wright  v.  Chicago,  R.  I.  A  P.  R. 
Co.,  143  N.  W.  220. 

DEBTOR  AND  CREDITOR. 

See    Assignments    for    Benefit    of    Creditors; 
Bankruptcy ;  Fraudulent  Conveyancea. 

DECEDENTS. 

See  Witnesses,  {{  129,  131. 


See  Fraud. 


DECEIT. 
DECLARATIONS. 


See  Evidence,  g{  271,  277. 
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DECREE 

Se«  Taxation,  |i  642,  648. 

DEEDS. 

See  Acknowledgment,  {  62 ;  Adoption,  i  21 ;  Ap- 

Seal  and  Error,  {  1010 ;  Evidence,  H  277,  432, 
73;  EzchanKe  of  Property.  H  6,  8:  Mort- 
gages; Taxation,  U  750,  761;  Vendor  and 
Purchaser,  i  233;  Wills,  i  88. 

I.  BEQVISITES  AND  VAXXDITT. 

CA)  Natare   and   Baaentlala   of   CoBvcran- 
ees  In  General. 

1 19  (Iowa)  Where  a  deed  to  land  was  made 
in  consideration  of  services  to  be  rendered  by 
an  attorney,  the  title  being  taken  in  the  name 
of  a  third  person,  the  deed  should  be  set  aside 
in  the  case  of  the  attorney's  failure  to  render 
the  services,  and  the  utmost  that  the  grantee 
is  entitled  to  is  a  lien  for  the  moneys  advanced 
by  him  to  the  attorney  to  defray  the  expenses 
of  litigation.— Burt  Zaiser  Ca  t.  Finnegan, 
143  N.  W.  486. 

(B)  Validity. 

f  77  (SJ>.)  A  deed  cannot  be  fraudntent 
against  one  who  is  not  in  a  position  to  claim 
title  against  the  grantor.— Herron  t.  Alien,  143 
N.  W.  283. 

XIX.   CONSTRUCTION  AND  OFEKA* 
TION. 

(A)  General  Ralea  of  Conatnietlen. 
{108  (Minn.)  A  deed  takes  effect  at  delivenr, 
and  not  at  its  date.— <iio8wits  t.  Jefferson,  143 
N.  W.  720. 

(El   Conditions  and  Restrictions. 

i  ISO  (Wis.)  A  condition  in  a  deed  that  at 
all  fature  times  the  saloon  which  should  be 
maintained  on  the  premises  should  sell  beer 
manufactured  by  a  certain  brewing  company 
was  void  as  an  unlawful  restraint  of  trade. — 
Ruhland  v.  King,  143  N.  W.  681. 

IV.  FLEASXNO  ANB   EVIDENCE. 

I  207  (Iowa)  In  partition  evidence  held  suffi- 
cient to  show  that  a  deed  under  which  the  de- 
fendants claimed  title  to  the  land  adversely  to 
the  plaintiff  was  executed  by  the  grantor  there- 
of prior  to  his  death  and  that  his  signature 
thereto  was  not  forgery.^Johnston  T.  Xinder, 
143  N.  W.  410. 

1 208  (Neb.)  Evidence,  in  a  grantor's  action 
to  cancel  a  deed,  executed  and  left  by  her  with 
a  third  person  for  delivery  to  her  son,  ke(d  to 
sustain  findings  that  she  authorized  the  deliv- 
ery.—Lamb  v.  Lamb,  143  N.   W.  840. 

§  2 1 1  (Iowa)  Evidence  held  to  warrant  the  set- 
ting aside  of  deed  for  fraudulent  misrepresenta- 
tions.—Nagel  v.  Davis,  143  N.  W.  1087. 

1211  (Mich.)  Evidence,  in  an  action  by  a 
mother  to  set  aside  a  deed  executed  to  her  son 
and  two  daugliters,  held  insufficient  to  show 
fraud  of  the  son  and  his  attorney  in  procuring 
execution  of  the  deed. — AppenzeUer  ▼.  Appen- 
zeller,   143  N.  W.   70. 

1211  (Neb.)  Evidence  held  to  support  a  find- 
ing that  a  grantor  made  no  mistake  in  the  de- 
scription of  the  land  conveyed.- Lamb  ▼.  Lamb, 
143  N.  W.  840. 

DE  FACTO  OFFICERS. 

See  Officers,  i  40. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

See  Judgment,  H  139-177. 


DELAY. 

See  Appeal  and  Error,  g  356. 

DELEGATION. 

See  Princii>al  and  Agent,  (  54. 

DELIVERY. 

See  Insurance,  {  136;  Sales.  If  181,  226,  420. 

DEMAND. 

See  Offioera,  i  131 ;  Replevin,  {  11. 

DEMONSTRATIVE  EVIDENCE. 

See  Evidence,  }  194. 

DEMURRER. 

See  Pleading,  |f  188-214,  352. 

DE  NOVO. 

See  Appeal  and  Error,  |S  893,  8801 

DEPOSITIONS. 

{56  (S.D.)  A  misUke  in  designating  the 
street  number  of  the  oiBce  of  a  notary  public 
designated  for  the  taking  of  depositions  held 
not  ground  for  suppressing  the  same,  where 
defendants  did  not  show  that  they  were  oreju- 
dlced  by  the  mistake.— Squier  y.  AOtehell,  143 
N.  W.  277. 

DEPOTS. 

See  Carriers,  {  282. 

DESCENT  AND  DISTRIBUTION. 

See  Adoption,  {  21 ;  Kxecutors  and  Administra- 
tors ;  Taxation,  {  889 ;  Wills. 

XX.   FEB80N8  ENTITIJE3D  AND   THEIB 

KESPECTXVE  SHARES. 

(B)  anrrlTlaK  Hasltand  or  W^lte. 

Si  56  (Iowa)  Where  a  husband  held  land  in 
trust  for  his  wife,  he  became  entitled  npon  ber 
death  to  a  one-third  interest  therein,  and  npon 
his  death  his  second  wife  became  entitled  to  a 
one-third  interest  in  bis  interest,  and  the  first 
wife's  heirs  therefore  had  only  an  eight-ninths 
undivided  interest  in  the  land. — In  re  Mahin's 
Estate,  143  N.  W.  420. 

XH.  RIGHTS  ANB  XXABXX.XTXE8  OF 
HEIRS   AND  DXSTBIBUXEES. 

(A)  Hatnre   and    Bstabllnliment   of    BiKkts 
In  General. 

S  7 1  (S.D.)  In  a  proceeding  to  determine  the 
heirs  of  a  decedent,  evidence  held  insufficient  to 
sustain  a  finding  in  favor  of  one  set  of  claim- 
ants, even  though  it  did  not  establish  the 
claims  of  the  otlier  set.- In  re  Skeliy's  Elstate, 
143  N.  W.  274. 

(  74  (S.D.)  Where  one  of  the  heirs  of  the  de- 
cedent died  without  issue  prior  to  the  determi- 
nation of  the  heirship,  the  other  heirs  cannot 
acquire  ber  Interest  in  the  estate  of  the  dece- 
dent through  the  probate  proceedings  of  the 
original  estate.— In  re  Skeliy's  Estate,  143  N. 
W.  274. 

S  75  (Iowa)  Real  estate  descends  to  the  heirs 
at  once  upon  the  death  of  the  ancestor. — Cooley 
▼.  Maine,  143  N.  W.  43L 

DESCRIPTION. 

See  Wills,  {  623. 

DESIGNATION. 

See  Newspapers,  (1. 

DE  SON  TORT. 

See  Executors  and  Adminiatratora,  (|  53&-541. 
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Dvalms 


See  Action, 
981; 
238 ;  Criminal  Law,  8! 


DEVISES. 

«ee  Will* 

DILIGENCE. 

See  New  Trial,  I  102. 

DIRECTING  VERDICT. 

See  Trial,  |S  139,  177,  420. 

DISCHARGE. 

See  Bills  and  Notes,  f  430 :  Principal  and  Bnre- 
ty.   §  123. 

DISCRETION  OF  COURT. 

§  55;  Appeal  and  Error,  «  964- 
■ney  and  Client,   (   190;   Costs,   8 
301,  639;  Evidence.  | 
502;    Injunction,  }  135;    Judgment,   {   139; 
New  Trial,  §  71 :  Parties,  J  51 ;  Trial,  t{  69, 
62;  Witnesses,  iS  240,  243,  275,  349. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Biror,  Jf  847,  361,  866,  490, 
433,  773,  781. 

I.  VOLITNTART. 

1 24  (Iowa)  In  a  suit  by  a  grantee  against 
his  grantor  and  an  adjoining  owner,  where  the 
admissions  of  the  answer  and  reply  showed  that 
there  was  no  liability  by  tiie  adjoining  owner, 
the  plalntiif  could  dismiss  as  to  him,  over  the 
objection  of  tbe  grantor.— Johnson  T.  Trump, 
143  N.  W.  510. 

S  39  CN.D.)  A  promise  on  the  part  of  the  dis- 
trict  court  to  dismiss  an  action  does  not  con- 
stitute a  dismissal  thereof.— State  v.  District 
Court  for  Stark  County  in  Tenth  Judicial 
Dist.,  143  N,  W.  143. 

DISORDERLY  HOUSE. 

t  13  (Minn.)  Time  is  not  an  essential  element 
of  the  offense  of  keeping  a  disorderly  house,  and 
hence  it  is  not  necessary  to  prove  the  commis- 
sion nf  the  offense  within  the  time  laid  in  the 
indictment— State  v.  Dufonr,  143  N.  W.  1126. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  New  Trial.  {  26. 

i  8  (Iowa)  A  county  attorney  held  not  pre- 
cluded by  Code,  g  305,  from  appearing  as  coun- 
sel in  another  county,  in  an  action  for  libel  al- 
leged to  have  been  committed  there,  growing  out 
of  circumstances  which  occurred  in  the  attor- 
ney's home  county  and  which  were  the  basis 
of  criminal  prosecutions  there. — Snyder  ▼,  Trib- 
une Cto.,  143  N.  W.  519. 

Where  plaintiff  had  pleaded  guilty  of  illegal- 
ly selling  liquor  before  the  county  attorney  ap- 
peared as  counsel  for  defendant  in  an  action  for 
libel  growing  out  of  the  same  facts  in  another 
county,  the  county  attorney  was  not  precluded 
from  such  appearance  by   Code,  {  305.— Id. 

DITCHES. 

See  Drains,  §S  29,  40. 

DIVERSION. 

See  Waters  and  Water  Courses,  {  87. 

DIVORCE. 

See  Attorney  and  Client,  |  S3. 

m.   DEFENSES. 

1 49  (Mich.)  Husband's  delay  for  five  years 
in  suing  for  divorce  held  to  raise  a  fair  infer- 


ence that  he  had  condoned  or  excused  the  act 
complained  of. — Griffin  v.  Griflto,  143  N.  W. 
603. 

V.  AI.IMONT.  AI.I,OWANOES,  AND 
DISPOSITION   OF   PROPERTY. 

§  240  (Neb.)  In  an  action  for  divorce,  the 
wife  held  entitled  to  an  allowance  of  $6,000  as 
permanent  alimony.— Bolton  y.  Bolton,  143  N. 
W.  208. 

DOCKETS. 

See  Appeal  and  Error,  |  433. 

DOCUMENTS. 

See  Evidence,  {{  833-383. 

DOMICILE. 

f  2  (Iowa)  One  may  be  temporarily  domiciled 
without  acquiring  a  residence  and  dues  not 
necessarily  acquire  a  residence  by  remaining  at 
any  particular  place  away  from  home;  his 
"residence"  in  one  sense  being  wherever  he  hap- 
pens to  be.— Farrow  v.  Farrow,  143  N.  W.  866. 

{  4  (Iowa)  To  establish  a  change  of  domicile 
from  the  state  of  Iowa  after  having  acquired  a 
domicile  therein,  it  must  be  shown  that  the 
person  actually  resided  outside  the  state  and 
bad  no  intention  of  returning  to  his  home  in 
Iowa.— Farrow  v.  Farrow,  143  N.  W.  856. 

A  domicile  once  gained  subsists  until  a  new 
domicile  is  acquired. — Id. 

A  mere  intent  to  change  a  domicile  is  not 
sufficient  of  itself;  it  being  necessary  that 
there  be  an  actual  physical  cnange  of  location 
together  with  an  intent  not  to  return  to  the 
former  residence. — Id. 

i  6  (Iowa)  A  residence  merely  for  the  purpose 
of  carrying  on  a  business,  or  for  health  or  pleas- 
ure, may  be  temporary  if  the  person  has  an- 
other domicile  or  residence  to  which  he  intends 
to  return.— Farrow  v.  Farrow,  143  N.  W.  856. 

{  10  (Iowa)  Evidence  hdd  not  to  show  that 
defendant  had  acquired  a  domicile  outside  of 
the  state  of  Iowa.— Farrow  v.  Farrow,  143  N. 
W.  856. 

A  change  of  domicile  may  be  shown  by  circum- 
stantial as  well  as  by  direct  evidence. — ^Id. 

DONATIONS. 

See  Charitiea,  {  13. 

DRAINS. 

See  Action,  |  63;  Appeal  and  Error,  I  1060; 
Evidence.  {  83 ;  Highways,  {  ViO ;  Judemeni, 
8  704 ;  Nuisance,  J  1 ;  Waters  and  Water 
Courses,  §  126. 

I.  ESTABLISHMENT  AND  HAIK- 

TENANOE.    - 

}  13  (Iowa)  In  view  of  the  Drainage  Law 
(Code,  I  1939,  Code  Supp.  1907,  i  1989all,  Acts 
33d  Gen.  Assem.  c  118,  {  10,  and  Ar;ts  34th 
Gen.  Assem.  c  87,  f  4),  providing  that  the  board 
of  supervisors  may,  in  establishing  drainage 
districts,  make  changes  in  laterals,  the  county 
could,  in  establishing  a  drainage  district,  elim- 
inate a  culvert  on  land  included  therein,  even 
though  the  county  had  been  enjoined  from  in- 
terfering with  the  culvert  before  the  district 
was  established.— Elliott  y.  Woodbury  County, 
143  N.  W.  826. 

i  14  (S.D.)  Under  Drainage  Law,  §§  2,  3,  4, 
5,  a  notice  which  described  the  route  as  naving 
its  initial  point  two  miles  from  that  named  in 
the  petition  and  the  ditch  as  more  than  four 
miles  as  long  held  to  vitiate  the  proceedings.— 
State  V.  Pound,  143  N.  W.  778. 

All  of  the  statutory  requirements  of  establish- 
ing a  drainage  district  must  be  complied  with  as 
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against  one  not  eatopped  from  denying  com- 
pliance.— Id. 

i  20  (Iowa)  In  a  sait  to  enjoin  defendant 
county  from  maintaining  an  embankment,  and 
to  compel  it  to  put  in  a  culvert  through  the 
embankment  to  drain  plaintiff's  land,  evidence 
hdd  not  to  show  that  the  reports  and  plats  of 
the  engineer  in  the  drainage  proceedings,  or  the 
resolutions  of  the  board  of  supervisors,  con- 
templated that  there  should  be  a  culvert  in  the 
embankment  as  claimed  by  plaintiff.— Elliott  v. 
Woodbury  County,  143  N.  W.  826. 

{ 29  iMinn.)  In  an  action  on  a  bond  given 
under  Laws  1909,  c.  469,  |  2  (Oen.  St.  1613,  { 
5S25),  for  preliminary  expenses  of  a  proposed 
ditch  proceeding,  recovery  may  be  had  for  an 
amount  paid  to  the  auditor  under  section  12 
(Oen.  St.  1913,  §  5571),  where  his  compensation 
has  been  fixed  by  the  county  board's  approval 
of  his  bill,  though  it  was  not  fixed  before  he  did 
the  work.— Clay  County  v.  Olson,  143  N.  W. 
970. 

1 40  (Iowa)  In  action  to  enjoin  construction 
of  a  drainage  ditch,  held,  that  on  the  record 
there  was  a  presumption  that  the  ditch  was  es- 
tablished according  to  revised  plans,  that  it  was 
not  located  at  a  different  place  and  vas  not  a 
different  ditch  from  the  one  proposed  when  the 
change  of  location  was  made  and  that  the  bur- 
den of  proving  the  contrary  was  on  the  plain- 
tiff.—Enudson  Y.  Board  of  Sup'rs  of  Hamilton 
County,  143  N.  W.  988. 

A  landowner  cannot  enjoin  the  construction 
of  a  drainage  ditch  as  not  located  in  accordance 
with  the  final  plan,  where  he  accepted  and  re- 
tained without  objection  the  amount  of  dam- 
ages awarded  with  full  knowledge  of  just  how 
much  of  his  land  would  in  fact  be  taken  for  the 
ditch.— Id. 

1 57  (Iowa)  Tfiat  a  claim  was  made  to  the 
board  of  supervisors  for  damages  from  a  ditch 
to  an  amount  of  about  $6  per  acre  did  not  pre- 
clude opinion  evidence  for  plaintiff,  on  appeal 
from  the  board,  showing  damages  to  be  about 
$10  per  acre,  since,  even  if  the  claim  could 
limit  recovery,  it  could  not  control  the  opinions 
of  the  witnesses. — Brown  t.  Drainage  Dist  No. 
48,  143  N.  W.  1077. 

In  an  action  for  damages  to  land  from  a 
drainage  ditch,  held  that  the  amount  of  land 
occupied  by  the  ditch,  its  waste  banks,  the 
manner  in  which  it  divided  the  land,  the  neces- 
sity of  bridges,  etc.,  were  proper  to  be  consid- 
ered in  fixing  the  damage.— Id. 

XL  ASSESSBCEITTtf  AHD  SFECXAIi 
TAXES. 

1 74  (S.D.)  A  landowner,  who  ttlpuUted  not 
to  object  to  the  procedure  in  any  manner  upon 
the  commissioners  complying  with  his  request 
and  that  of  others  to  extend  the  ditch,  is  pre- 
cluded from  subseauently  questioning  the  valid- 
ity of  the  assessment.— Hobington  v.  Price,  143 
N.  W.  776. 

1 82  (Iowa)  One  does  not  lose  hla  right  to  he 
heard  on  his  appeal  to  the  district  court  from 
a  drainage  assessment  because  he  does  not  there 
file  a  petition  by  the  first  day  of  the  next  term, 
as  provided  by  Acts  83d  Gen.  Assem.  c.  IIS, 
I  13,  unless  his  delay  be  such  that  it  constitutes 
a  waiver  of  his  right  of  appeal.— Reichenbach 
v.  Getty,  143  N,  W.  842. 

Though  appellant  did  not  file  a  petition  in 
the  district  court  by  the  first  day  of  the  term, 
as  provided  by  Acts  33d  Gen.  Assem.  c:  118, 
{  13,  but  merely  tendered  one  six  days  Uter, 
with  bis  resistance  to  motion  to  dismiss  the 
appeal,  he  should  be  allowed  to  be  heard  on 
the  merits  of  his  appeal;  negotiations  for  a 
settlement  having  continued  till  three  days  be- 
fore the  term  or  later. — Id. 

{  82  (Iowa)  Evidence  held  sufficient  to  war- 
rant the  action  of  the  court  in  reducing  drain- 
age asfMssmenta.— Bill  Drainage  DisL  No.  115 


V.  Board  of  Sup'rs  of  Hamilton  County,  143  N. 
W.  991. 

Notice  containing  the  title  of  the  case,  and 
notifying  the  board  and  tiie  county  auditor 
that  the  appellants  appealed  from  the  award 
of  benefit  assessments,  whereby  they  were  as- 
sessed the  sum  of  $1,473.15,  was  sufficient, 
though  there  were  two  appellants  owning  sev- 
eral tracts  separately  assessed ;  the  sum  given 
in  the  notice  being  the  total  of  the  aaaessmenta. 
-Id. 

DRAMSHOPS. 

See  Intoxicating  Liqaora. 

DRUGGrSTS. 

See  Intoxicating  Liquors,  {  279. 

DRUNKARDS. 

See  Witnessea,  (  275. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  i|  280-293. 

DUPLICITY. 

See  Indictment  and  Information,  |  12S. 

DURESS. 

See  Payment,  H  87,  88. 

DYNAMITE. 

See  Evidence,  i  7;  Explosives,  i  T. 

EASEMENTS. 

See  Party  Walls,  {  8;  Railroads,  H  73,  82. 

I.   OBEATION,  EZIBTEIICE,  AXD  TES. 
klNATIOH. 

i  I  (Wis.)  Under  agreements  between  ad- 
joining owners  by  whidi  one  built  a  party  wall 
on  an  inclosed  small  strip  of  the  others  lot. 
held  that  such  other  party  had  no  interest  in 
the  building  other  than  the  party  wall,  except 


the  right  to  use  a  stairway,  adjoining  the  par- 
ty wall,  to  pierce  the  party  wall,  and  to  have 
the  stairway  maintained  by  the  owner  of  the 


wall,  to  pierce  the  party  wall,  and  to  have 
stairway  maintained  by  the  owner  of  the 
building;    the  beneficial   use   of   such   inclosed 
strip  being  in  the  owner  of  the  buildini 
lis  T.  First  Nat  Bank,  143  N.  W.  670 


XL  EXTENT  OF  BIOHT.  VSE,  AMD 
OBSTBVOTIoir. 

{  54  (Wia.)  Owner  of  stairway  adjolniag  par- 
ty wall  in  which  adjoining  owner  had  an  ease- 
ment with  the  right  to  pierce  the  party  wall 
held  entitled  to  remove  and  replace  the  stair- 
way with  another,  and  to  make  it  one  foot 
less  in  height  where  the  adjoining  owner  was 
not  thereby  damaged. — ^Wallis  t.  First  NaL 
Bank,  143  N.  W.  670. 

Owner  of  building  to  whom  adjoining  owner 
conveyed  an  nndinded  interest  in  a  narrow 
strip  of  his  lot  upon  part  of  which  was  a  par- 
ty wall,  the  remainder  being  inclosed  by  the 
building,  held  entitled,  in  increasing  the  height 
of  the  building,  to  inclose  auch  strip  to  a 
greater  height  uan  was  originally  inclosed. — Id. 

EJECTMENT. 

See  Adverse  Possession,  |  62;  Appeal  and  Er- 
ror, It  893,  895;  Eminent  Domain,  {  268. 

L  BIGHT  OF  AOTXOH  AND  DEFENSES. 

{26  (Neb.)  Where  an  owner  of  land  pots 
his  son  into  nosseasion  be  to  have  the  possession 
and  use  of  tne  land  until  a  settlement  is  made 
between  them  a«  to  a  loan  made  to  him  by 
the  son,  and  where  the  father  dies  without  a 
settlement,  ib»  father's  devisees  and  heirs  can- 


1 95  (Neb.)  A  letter  held  of  little .  probative 
value  to  establish  an  equitable  title  in  defend- 
ant.—Tillson  V.  Holloway,  143  N.  W.  839. 

Evidence  to  establish  an  equitable  title  in 
land  as  against  the  legal  title  must  be  clear 
and  satisfactory.— Id.  _ 

{Evidence  in  ejectment  held  insufficient  to  es- 
tablish an  equitable  tille  in  defendant. — Id. 

ELECTION. 

See  Indictment  and  Information,  {  182. 

ELECTION  OF  REMEDIES. 

See  Mortgages,  §  390;  Pleading,  {  369. 

{  3  (Mich.)  An  action  for  damages  for  the  oV 
struction  of  surface  water  Jby  a  dam  on  de- 
fendant's land  held  not  such  an  election  of 
remedies  as  would  bar  complainant's  right  to 
maintain  a  suit  to  enjoin  the  further  mainte- 
nance thereoL— Feldkamp  v.  Ernst,  143  N.  W. 
887. 

§4  (Iowa)  A  party,  having  one  remedy  at 
law  and  one  in  equity,  may  pursue  either  at 
his  election.— Rohrback  v.  Hammill,  148  N.  W. 
872 

ELECTIONS. 

See   Municipal  Corporations,  i§  48,  136,  159, 
918. 

I.  RIGHT  OF  STTFFBAOE  AND  BEGV^ 
I.ATION  THEREOF  IN  OENXSRAI.. 

I  to  (Wis.)  Legislation  prescribing  reason- 
able rules  and  rejjulations  for  the  exercise  of 
the  elective  franchise  infringes  no  constitution- 
al rights.— State  v.  Bosackl,  143  N.  W.  175. 

rV.   QirAUFIOATIOITS  OF  VOTERS. 

S  72  (Wis.)  Unmarried  men  having  no  _  home 
except  a  logging  camp  where  they  do  not  intend 
to  remain  longer  than  their  logging  job  lasts 
have  no  place  of  residence  in  any  legal  accepta- 
tion of  that  term.— State  v.  Bosacki,  143  N.  W. 
175. 

Under  St  1911,  §  69,  subd.  4,  men  employed 
in  logging,  intending  to  stay  only  until  their 
job  was  finished  or  until  camp  should  be  bro- 
ken the  following  spring,  held  not  qualified  to 
vote  at  the  town  election  held  the  following 
spring,  although  unmarried  and  with  no  other 
permanent  recddence. — Id. 

ELECTRICITY. 

8ee  Bvidence,  g  194;  Municipal  Corporations, 
a  733,  852,  907. 

{  19  (Mich.)  Where,  it  appeared  that  the  ex- 
ercise of  reasonable  care  by  defendant  telephone 
company,  the  wires  of  which  sagged  against  the 
light  wire  of  defendant  village,  or  by  the  vil- 
lage, to  prevent  contact,  would  have  prevented 
the  accident,  the  question  of  proximate  cause 
was  properly  submitted  to  the  jury.- Sykes  v. 
Village  of  Portland,  143  N.  W.  326. 

EMBEZZLEMENT. 

{ 5  (Iowa)  That  a  manager  of  a  company 
nsed  its  funds  in  his  personal  transaction  in- 
tending to  restore  them,  or  that  he  subsequent- 
ly did  restore  them  was  no  defense  to  a  charge 
of  embezzlement. — State  v.  Schumacher,  143  N. 
W.  1110. 

{  1 1  (Iowa)  The  manager  of  a  company,  in 
checking  ont  its  money  in  its  name  for  specu- 
lative transactions,  but  who  held  money  or  had 
deposited  money  to  the  company's  credit  equal 
to  the  amounts  withdrawn,   held  not  guilty  of 


would  be  no  defense. — State  v.  Schumacher,  143 
N.  W.  1110. 

f  36  (Iowa)  Where  the  manager  of  a  com- 
pany offered  no  explanation  of  transactions  in 
which  he  drew  out  and  used  the  company's 
funds  in  his  personal  transactions,  he  was  pre- 
sumed to  have  intended  the  diversion  of  the 
company's  money  into  the  hands  of  others  with- 
out Its  consent,  naturally  resulting  from  his  act 
—State  V.  Schumacher,  143  N.  W.  1110. 

§  44  (Iowa)  Direct  evidence  of  intent  to  de- 
fraud being  seldom  obtainable,  the  state  neces- 
sarilv  must  rely  on  inference  to  be  drawn  from 
the  tacts  and  circumstances  of  the  transaction 
proven.— State  v.  Schumacher,  143  N.  W.  1110. 

§  47  (Iowa)  On  evidence,  in  a  prosecution  for 
embezzlement,  held  that  whether  defendant  in- 
tended to  fraudulently  convert  tiie  money  to  his 
own  use  was  a  question  for  the  jury. — State  v. 
Schumacher,  143  N.  W.  1110. 

EMINENT  DOMAIN. 

I.  MATURE,   EXTENT,   AND   DEUBOA- 
TIOH  OF  PO'WER. 

1 2  (Wis.)  The  acquisition  by  a  city,  under 
the  general  public  utilities  act,  of  a  plant  of 
a  water  company,  which  has  accepted  an  in- 
determinate permit,  is  not  a  condemnation,  but 
a  purchase.  St  1911,  {  1797m78,  providing 
that  a  public  utility  by  acceptance  of  such  a 
permit  shall  be  deemed  to  have  consented  to  a 
future  purchase  by  the  city. — Janes  v.  City  ot 
Racine,  143  N.  W.  707. 

II.   COAEPENSATION. 

(A)  NeoeaaltT  and   Snfllelency'  In   General. 

575  (Wis.)  Even  if  the  taking  of  a  vote  on 
the  question   of  acquisition   by   a  city   of   the 
water  plant  of  a  company,  under  the  general 
public   utilities  act,  were  an   election   to  con- 
demn. Const  art  1,  {  13,  providing  that  the 
property  of  no  one  shall  be  taken  for  publi' 
use   without  Just  compensation,  would  not  r 
quire  the  city  before   taking  the  vote  to  p 
vide  a  fund  for  the  payment;    its  taxable  p' 
erty    constituting   a    sufficient    pledge    for 
making    of    the    just    compensation. — Jar 
City  of  Racine,  143  N.  W.  707. 

(B)  Taklnar      or      Injarlng      Prope 

Ground  tor  Contpenaatlon 

S84  (S.D.)  Laws  1907.  c.  180,  f{  " 
viding  that  all  waters  shall  belong 
lie,  and  requiring  a  permit  for  the 
in   so   far  as   they  relate  to   ve^ 
riparian    owners    or    the    owne>' 
wells,  conflict  with  Const,  art 
ing  that  property  shall  not  be 
use    without  just   compensaf 
Irrigating  Co.  v.  Hawthorn 
W.  124,  1135. 

g  95  (Neb.)  Prospective 
of  water  power  for  the  d 
ity  are  too  remote  to  be 
ages   in    condemnation 
a  milldam,  where  ther 
make   such  developmr 
Valley  Drainage  Dif 

f  98  (N.D.)  The 
stream  cannot  be 
to  the  injury  of 
compensation. — J 

§  101  (Minn.t 
of  Const,  art 
city  is  liable 
a  street  grp 
N.  W.  906 
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erty  before  and  after  the  removal. — Maynard  ▼. 
Nemaha  Valley  Drainage  Dist.  No.  2,  148  N. 
W.  927. 

ni.  PBOCEEDINOB  TO   TAKE   FROP- 

EBTT   AND   ABSEBB   OOM- 

PEKSATION. 

I  174  (S.D.)  Where  a  corporation  entitled  to 
condemn  land  appropriated  land  by  trespass, 
and  put  it  to  its  corporate  use,  it  may  thereafter 
maintain  proceedings  to  condemn  that  land,  al- 
though the  damages  will  be  assessed  as  of  the 
date  of  the  action  and  not  as  of  the  taking. — 
Johnson  v.  Hawthorne  Ditcli  Co.,  143  N.  W. 
969. 

IV.  BEHEDIE8  OF  OWNERS   OF   . 
PROPERTY. 

{  266  (Minn.)  A  cause  of  action  for  damages 
to  abutting  property  for  change  of  a  street  grade 
accrues,  not  when  the  ordinance  re-establishing 
the  grade  is  enacted,  but  when  the  change  of 
grade  is  physically  made. — Sather  v.  City  of 
Duliith,  143  N.  W.  906;  Sponnick  t.  Same, 
Id.  907. 

1 268  (S.D.)  Where  a  corporation  entitled  to 
condemn  land  appropriated  property  for  a  pub- 
lic use  by  trespass,  mere  acquiescence  by  the 
owner  in  the  trespass  will  not  bar  his  right  to 
maintain   ejectment   for    the   property    on    the 

f round  of  estoppel— Johnson  t.  Hawthorne 
)itch  Co.,  143  N.  W.  959. 
A  landowner  whose  property  had  been  taken 
by  a  corporation  entitled,  to  exercise  the  power 
of  condemnation  may  maintain  ejectment  to  re- 
cover for  property,  but  the  court  may  temporari- 
ly suspend  the  suit  pending  condemnation  by  the 
trespasser  corporation. — Id. 

1 270  (Wis.)  In  a  statutory  action  for  reas- 
sessment of  the  cost  of  a  street  improvement, 
plaintiff  could  not  recover  for  private  property 
taken  for  public  use  without  compensation. — 
Burnham  v.  City  of  Milwaukee,  143  N.  W. 
1067. 

§  27 1  (Neb.)  An  owner  of  land,  who  know- 
ingly permits  a  corporation,  possessing  the 
power  of  eminent  domain,  to  use  or  damage 
his  property,  may  be  limited  to  his  remedy  for 
damages.— Hall  v.  Crawford  Co.,  143  N.  W. 
741. 

V.  Tm,E   OR  RIOHT8  AOQtTIRED. 

{324  (Iowa)  Rights  acquired  by  eminent  do- 
main cannot  be  diverted  to  private  uses  incon- 
sistent with  the  purpose  of  the  grant — Hohl  y. 
Iowa  Cent  By.  Co.,  143  N.  W.  8S0. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  |  27. 

EMPLOYES. 

See  Master  and   Servant 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  {  230. 

EQUITY. 

See  Action,  |  36:  Appeal  and  Error,  {(  893, 
895,  1054,  1176;  Cancellation  of  Instru- 
ments; Corporations,  {  320;  Estoppel,  Si  52- 
74:  Injunction;  Partition;  Pleading,  §  387; 
Principal  and  Surety,  |  179 ;  Quieting  Title ; 
Beceivers,  $  158  ;  Reformation  of  Instruments ; 
Specific   Performance;    Subrogation;    Trusts. 


§  22  (Wis.)  A  conrt  of  equity  will  take  juris- 
diction of  matters  cognizable  in  the  county  court 
when  that  court  cannot  give  an  adequate  and 
complete  remedy  as  practical  and  efBcient  to  the 
ends  of  justice  and  its  prompt  administration  as 
the  remedy  in  equity.-^errill  t.  Comstock,  14.3 
N.  W.  313. 

n.  INCHES  AN]>  8TAI.E  DEBCAITDS. 

172  (Mich.)  The  mere  lapse  of  time  wbidi 
does  not  result  in  changing  tlie  position  at  th' 
other  party  does'  not  neceaaarily  constitate 
laches.— Parkinson  v.  Parkinson,  143  N.   W.  4. 

{72  (N.D.)  For  a  remedy  to  be  barred  by 
laches,  there  must  he  a  lapse  of  time,  and  cir- 
cumstances from  which  some  person  may  be 
prejudiced,  or  from  which  it  ma^  be  reasonably 
supposed  that  such  prejudice  will  result  if  the 
remedy  be  allowed. — Gronna  v.  Goldammer.  14? 
N.  W.  394. 

XV.  PZfADINO. 
(B)   Demurrer,    Bxeeptlons,    asd    Metioas. 

{219  (Mich.)  The  question  of  laches  of  the 
complainant  may  be  raised  by  demurrer  to  the 
bill.— Parkinson  v.  Parkinson,  143  N.  W.  4. 

ERROR.  WRIT  OF. 

See  Appeal  and  Error. 

ESTATES. 

See  Descent  and  Distribution;  E<xecntors  and 
Administrators;  Life  Estates;  Remainders : 
Tenancy  in  Common;  Wills. 

ESTOPPEL 

See  Drains,  {{  14,  74;  Eminent  Domain,  |  268: 
Insurance,  {{  388,  622,  730;  Judgment.  H 
590-751 ;  Landlord  and  Tenant,  {  254 ;  Physi- 
cians and  Surgeons,  |  24;  Specific  Peiform- 
ance,  (  23 ;  Trusts,  {  343.  I 

X.   BT   RECORD. 

{ 3  (Iowa)  Where  the  petition  alleged  in  an 
action  on  a  note  that  the  12  per  cent  rate  <tf        ' 
interest  prayed  for  was  legal  in  North  Dakota. 
where  the  note  was  executed,   plaintiff  is   es-        | 
topped   from   claiming    that   the   note   was   an 
Iowa  contract— Scott  v.  Scott  143  N.  W.  1103.        I 

IIX.  EQiraTABI.E  E8TOPPEI.. 
(A)  Ratar*  and  Ksaentlala  la  OeaeraL  | 

{  52  (Mich.)  A  "waiver"  is  a  voluntary  relin- 
quishment of  a  known  right,  while  "estoppel" 
is  based  on  some  misleading  conduct  or  lan- 
guage of  one  person  which,  being  relied  on.  o{>- 
erates  to  the  prejudice  of  another. — Dahro(««> 
T.  Rochester-German  Ins.  Co.  of  Rochester,  N. 
Y.,  143  N.  W.  60a  I 

152  (Neb.)  It  is  essential  to  an  estoppel  in 
pais  that  the  par^  against  whom  it  is  invoked  . 
made  the  declaration  or  did  the  act  on  which  I 
the  estoppel  is  based,  either  with  intent  to  de-  ■ 
ceive,  or  with  such  negligence  as  to  amount  to 
a  constructive  fraud.— Onn  Lumber  &  Shingle  ' 
Co.  V.  Powell  Lumber  Co.,  143  N.  W.  216.  : 

(B)   Oroaada  of  Katoppel. 

{  72  (Neb.)  A  purchaser  from  an  agent  of  a 
mortgagee,  who  took  a  conveyance  of  the  mort- 
gaged premises  and  agreed  without  authority  to 
cancel  the  mortgage,  cannot  prevent  foreclosure 
but  must  bear  the  loss  under  the  rule  of  estop- 
pel that  the  loss  must  fall  on  the  person  whose 
want  of  care  contributes  thereto. — Walker  v. 
Hokom,  143  N.  W.  456. 

{  74  (Neb.)  Where  plaintiff  and  his  wife  con- 
veyed land  to  M.  without  consideration,  and  M. 
immediately  executed  a  deed  back  to  the  wife 
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-which  was  not  recorded  and  thereafter  plaintiff 
oxcbanged  the  land  for  other  land  and  caused 
IM.  to  execute  a  deed  to  tlie  purchaser,  plaintiff 
-was  estopped  to  claim  any  rights  in  the  land 
oonveyed  by  him  after  the  death  of  his  wife.— 
Jiime  V.  Krenek,  143  N.  W.  473. 


EVIDENCE. 

See  Acknowledgment,  8  62:  Adultery,  |  15:  Al- 
teration of  Instruments,  |§  27-29 ;  Appeal  and 
Error.  $§  232,  242,  548,  692,  750,  757,  760, 
848,  882,  884,  893,  106l-1003,  1005,  1010, 
1011,  1015,  1047,  1050-10S7,  1066,  1174, 
1177,  1194,  1246;  Assault  anH  Buttery,  £  29: 
Attorney  and  Client,  U  129.  10(3;  Bills  nnd 
Notes,  18  491,  493.  -11)7,  490,  501,  516,  520, 
525;  Boundaries,  18  35,  37;  Breach  of  Mar- 
riage  Promise;   Brolcprs,   |   85;   Carriers.  18 


I: 


Deeds,  fS  2(57,  208,  211;  nepositions;  Descent 
and  Distribution,  js  71  ;  Dotiiii-ilf,  $  lO; 
Drains,  88  40,  57,  82;  EjtttmdDt,  J  95;  Em- 
bezzlement, 88  36,  44;  Exchange  of  Property, 
8;  Executors  and  Administrators,  S§  221, 
„80;  Explosives,  §  12;  Fraud,  J8  52-B8; 
Frauds,  Statute  of,  88  118,  158;  Fraudulent 
Conveyances,  8  299;  Guaranty,  8  91;  Habeas 
Corpus.  8  09 ;  Highways,  8  181 ;  Homestead, 

t214 J  Homicide,  8  228 ;  Husband  and  Wife,  8 
2;  Incest;  Injunction,  88  126,  128;  Insur- 
ance, 88  646,  656,  662,  665,  817-819 ;  Intoxi- 
cating Liquors,  88  279,  309;  Judgment,  88  162, 
876;  Justices  of  the  Peace,  8  150;  Landlord 
and  Tenant,  8  262 ;  Libel  and  Slander,  88  101- 
111,  154,  155 ;  Limitation  of  Actions,  g  195 ; 
Malicious  Prosecution,  88  60,  71 ;  Master  and 
Servant,  88  265-281,  330 ;  Mines  and  Minerals, 
f  66;  Money  Received,  8  18;  MortKages,  8838, 
369 ;  Municipal  Corporations,  88  159, 173,  819 ; 
Navigable  Waters,  88  1,  39,  44;  Negligence, 
88  132,  134,  136;  Newspapers,  8  I;  New 
Trial,  88  71,  72,  99-104;  Partnership,  8  54: 
Payment,  |  89;  Physicians  and  Surgieons.  8 
18;  Pleading,  88  180,387;  Pledges,  816;  Prin- 
cipal and  Agent,  8  123 ;  Principal  and  Sure- 
ty, "8  159;  Railroads,  88  82,  282,  347,  348, 
350,  398,  441,  446,  482;  Reformation  of  In- 
struments, 8  45;  Replevin,  8  70;  Sales,  {8 
87,  181,  417,  440;  Specific  Performance,  8 
12i;  Street  Railroads,  8  117;  Subscriptions, 
{  21;  Taxation,  8  693;  Trial,  {8  39-62,  207, 
252,  412 ;  Trusts,  §  89 ;  Vendor  and  Purchas- 
er, 88  44,  242,  244 ;  "Waters  and  Water  Cours- 
es, I  87;  Wills,  81  55,  166,  306,  329;  Wit- 
nesses. 


I.  JUSICIAI.  NOTICE. 

8  5  (Mich.)  The  courts  will  take  judicial  no- 
tice of  the  automobile,  not  only  as  a  most  use- 
ful and  pleasing  means  of  swift  transportation, 
but  as  a  vehicle  destructive  in  its  po.ssibiIitie8 
in  the  hands  of  a  reckless  driver. — Colbome  v. 
Detroit  United  Ry.,  143  N.  W.  32. 

§7  (Minn.)  The  courts  will  take  judicial 
notice  of  great  danger  connected  with  the  use 
and  handling  of  dynamite  and  the  consequent 
high  degree  of  care  required. — Laine  v.  Consoli- 
dated Vermillion  &  Extension  Co.,  143  N.  W. 
783. 

8  21  (Iowa)  Judicial  notice  will  be  taken  of 
the  custom  of  using  checks  in  the  transaction  of 
business  of  any  magnitude. — ^Rohrbach  v.  Ham- 
mill,  143  N.  W.  872. 

8  34  (S.D.)  State  courts  take  judicial  notice 
of  all  laws  in  force  in  the  jurisdiction,  both 
state  and  federal. — Ganow  7.  Ashton,  143  N.  W. 
383. 

$  39  (Neb.)  State  courts  will  take  judicial  no- 
tice of  the  existence  of  a  treaty. — Butscbkowski 
V.  Brecks,  143  N.  W.  923. 
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H.  PBESUBIPTIOlfS. 

8  80  (Iowa)  In  the  absence  of  a  showing  to 
the  contrary,  it  will  be  presumed  that  the  pe- 
riod of  limitations  in  California,  covering  ac- 
tions on  promissory  notes,  is  the  same  as  that  in 
Iowa.— Scott  V.  Scott,  143  N.  W.  1103. 

8  83  (Minn.)  Where,  in  an  action  on  a  bond 
given  under  Laws  1909,  c.  469,  8  2  (Gen.  St. 
1913,  8  5525),  for  preliminary  expenses  of  a  pro- 
posed ditch,  it  is  established  that  the  engineer 
took  the  oath,  acted  as  engineer  in  the  proceed- 
ings, and  that  his  expenses  and  compensation 
were  paid  by  the  county,  it  will  be  presumed 
that  be  gave  the  bond  required  by  law. — Clay 
County  v.  Olson,  143  N.  W.  970. 

in.    BURDEN  OF  PROOF. 

8  90  (Minn.)  A  plaintiff  is  not  required  to 
submit  proof  negativing  possible  defenses. — Rot- 
zien-Furber  Lumber  Co.  v.  Franson,  143  N.  W. 
2S3. 

891  (Iowa)  The  burden  is  on  plaintiff  to  es- 
tablish the  affirmative  issues  tendered  by  him. — 
BUiott  V.  Woodbury  County,  143  N.  W.  826. 

Vr.  RELEVANCY.  BIATERIALITT.  AND 
COMFETENOY  IN  GENERAI.. 

(A)  Facts  In  lasne  and  Relevant  to  lasaea. 

8  113  (Minn.)  In  an  action  for  the  conversion 
of  an  automobile  four  days  after  its  purchase, 
evidence  of  the  cost  price  of  the  machine  held 
competent  on  the  issue  of  value  at  the  time  of 
conversion. — Scball  t.  Northland  Motor  Car  Co., 
143  N.  W.  357. 

§  113  (Wis.)  Evidence  of  the  cost  of  an  arti- 
cle, offered  to  prove  its  reasonable  value,  is 
more  readily  received  when  there  is  no  other 
available  evidence  of  the  value. — Scbacht  v. 
Oriental  Storage  &  Transfer  Co.,  143  N.  W. 
1058.' 

(B)  Res  OestiB. 

I  121  (Iowa)  In  an  action  for  a  broker's  com- 
mission for  the  exchange  of  land  for  a  stock  of 
goods,  evidence  as  to  what  was  said  and  done 
at  the  time  of  the  invoice  by  the  parties,  and  as 
to  the  reason  for  the  abandonment  of  the  con- 
tract for  exchange,  to  the  effect  that  no  trade 
had  been  completed,  held  admissible  as  part  of 
the  res  gestae  of  the  transaction  between  defend- 
ant and  the  other  party. — Duke  t.  Qraham,  143 
N.  W.  817. 

(D)   Materlalltr. 

J  147  (Minn.)  To  render  testimony  of  a  wit- 
ness that  he  did  not  hear  a  warning  given  a 
servant  as  to  danger  attending  his  work  admis- 
sible, it  must  appear  that  he  probably  would 
have  heard  the  warning,  if  it  had  been  given.- 
— Uggen  V.  Bazille  &  Partridge,  143  N.  W.  112. 

V.  BEST  AND  SECONDARY  EVIDENCE. 

8  179  (Iowa)  Where  N.  claimed  under  a  writ- 
ten assignment  of  a  claim  under  an  accident 
certificate,  and  proved  that  the  original  had  been 
sent  to  defendant,  which  refused  to  produce  it 
under  notice,  the  court  properly  Admitted  parol 
proof  of  its  contents. — Cochburn  v.  Hawkeye 
Commercial  Men's  Ass'n,  143  N.  W.  1006. 

8  179  (Minn.)  Parol  evidence  is  inadmissible 
to  prove  the  contents  of  a  paper  in  the  posses- 
sion of  a  trustee  in  bankruptcy  in  the  state.— 
Schall  v.  Northland  Motor  Car  Co.,  143  N.  W. 
357. 

8  183  (Neb.)  Where  a  witness  testified  that  be 
bad  received  a  letter  in  defendant's  own  writ- 
ing, sent  to  him  direct,  and  that  it  had  become 
lost  and  be  did  not  know  its  present  location, 
it  was  not  error  to  admit  oral  testimony  of 
the  contents  of  the  letter,  though  the  envelope 
was  addressed  to  a  firm  of  which  the  witness 
was  a  member.— Mack  v.  Mack,  143  N.  W.  404. 
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VI.  DiafOKBTllA'nVS    EVIDEITCE. 

f  194  (Mich.)  Farts  of  a  broken  electric  U{^t 
wire  held  anfficiently  identified  to  authorize  ad- 
mission in  evidence,  in  an  action  for  death  of 
glatntifTs  intestate  by  contact  therewith. — 
ykes  T.  VUlage  of  PorUand,  143  N.  W.  326. 

Vn.  ADMISBIOX8. 

(A)  Nature,  Form,  and  Ineldents  bt  Q«a- 
eral. 

{  208  (S.D.)  Allegations  made  by  defendant  in 
a  pleading  in  another  action  are  admissible  as  ad- 
missions.— Johnson  t.  Hawthorne  Ditch  Co.,  143 
N.  W.  959. 

g2l3  (Mich.)  Statements  by  defendant  to 
plaintiff's  attorney  in  a  conversation  prior  to 
trial,  made  for  the  parpose  of  compromise,  were 
inadmissible.— Kimble  v.  Gillard,  143  N.  W. 
TO. 

(D)  Bt  Aseata  or  Other  RepreaeatatlTee. 

{  237  (Mich.)  In  an  action  for  fraudulent  mis- 
representations inducing  the  purchase  of  a  mov- 
ing picture  show,  statements  by  a  third  party, 
in  the  absence  of  defendant,  were  inadmissible 
against  defendant.— Kimble  v.  Oillard,  143  N. 
W.  79. 

S  244  (Minn.)  In  a  bank's  action  on  a  note, 
casual  declarations  of  the  bank's  cashier,  made 
after  the  purchase  of  the  note,  and  not  in  con- 
nection with  the  transaction  of  bank  business, 
tending  to  show  that  he  had  notice  of  some  in- 
firmity in  the  note,  were  improperly  admitted.— 
First  State  Bank  of  Storden  v.  Federson,  143 
N.  W.  980. 

§253  (Mich.)  Declarations  of  a  co-conspira- 
tor are  competent  asainst  an  associate  after 
the  conspirac'v  has  been  established. — Kimble 
▼.  Gillard,  14S  N.  W.  79. 

(B)  Proof  aad  ESeet. 

1 260  (Mich.)  Declarations  of  a  co-cons^rator 
are  inadmissible  to  establish  the  fact  of  the 
conspiracy.— Kimble  v.  Oillard,  143  N.  W.  79. 

1 265  (Minn.)  In  a  broker's  action  for  dam* 
ages  for  the  principal's  refusal  to  sell  to  the 
purchaser  procured,  plaintitTs  testimony  that 
defendants,  in  repudiation  of  the  contract,  stated 
that  the  land  had  been  previously  sold,  was  at 
most  an  admission  which  was  not  -substantive 
evidence  of  such  fact  on  defendant's  behalf. — 
Goldman  v.  Weisman,  143  N.  W.  983. 

Vni.  DEOUkBATIONS. 

(A)  Hatare,   Form,  and  Inoldemta  ta  Gea- 
eral. 

1 271  (Iowa)  Where  the  question  of  an  agree- 
ment for  the  transfer  of  certain  land  was  in 
issue,  declarations  of  the  vendors  in  their  own 
interest,  not  made  in  the  presence  of  the  pur- 
chasers, was  incompetent — Hurst  v.  Jenkins, 
143  N.  W.  401. 

S27r  (S.D.)  Admission  of  letter  written  by 
plaintiff  to  defendants  showing  merely  a  de- 
mand by  plaintiff  over  the  objection  that  it  was 
a  self-serving  declaration  hdd  not  error. — ^Ede 
r.  Ward,  143  N.  W.  269. 

(B)  Br  Deeedeata   Asalaat  latereat. 

§277  (Iowa)  Declarations  by  a  decedent,  in 

disparagement  of  what  purports  to  be  a  deed 
made  by  him,  in  which  a  life  estate  was  reserv- 
ed, are  incompetent  upon  an  issue  as  to  the 
genuineness  of  his  signatures  to  the  deed. — John- 
ston V.  Linder,  143  N.  W.  410. 

IX.   HEARSAY. 

1 317  (Wis.)  Where  the  issue  was  the  age  of 
a  boy  employed  to  take  material  from  an  edging 
machine  in  a  sawmill,  the  judge  of  the  munic- 
ipal court  should  not  have  been  permitted  to 
testify  as  to  statements  made  by  the  boy  con- 
cerning his  age  when  applving  for  a  permit. — 
O'SuUivan  v.  J.  &  Steams  Lumber  Co»  143 
N.  W.  160. 


{318  (S.D.)  Where  tiie  maker  of  a  note  for 
which  plaintiff  was  induced  to  trade  his  land 
subsequently  became  a  bankrupt,  certified  copies 
of  the  banuruptcy  proceedings  against  the  mak- 
er and  also  against  the  corporation  whoee  stock 
was  pledged  as  collateral  to  the  note  are  not 
hearsay.— Ganow  t.  Ashton,  143  N.  W.  383. 

1 320  (N.D.)  In  an  action  for  damages  to  an 
automobile  from  the  use  of  inferior  lubricating 
oil  sold  by  defendants,  a  letter  relative  to  an 
analysis  made  of  the  oil  by  an  assistant  of  the 
writer  was  properly  excluded  as  based  on  hear- 
say.—Knight  v.  Willard,  143  N.  W.  346. 

X.  DOC  UMEMT ART  EVXDEKCE. 

(A)   Pablle    or    Ofllclal    Aeta,    Proeeedlngra, 

Reeopda,   aad  CertMeatea. 

1 333  (N.  D.)  In  an  action  on  a  city  official's 
bond,  that  the  data  for  making  his  official  re- 
ports was  taken  or  copied  from  books  kept  by 
him  as  city  treasurer  did  not  render  such  re- 

?orts  inadmissible.— CitT  of  Dickinson  v.  White. 
43  N.  W.  754. 

In  view  of  Rev.  Codes  ig(»,  §1  7298,  7299, 
making  entries  by  a  public  official  prima  ^cie 
evidence  of  the  facte  stated  therein,  and  of  sec- 
tion 2711,  making  it  the  duty  of  a  city  treasur- 
er to  receipt  for  money  received,  in  an  action  on 
a  city  treasurer's  bond,  receipte  given  by  th< 
city  treasurer  to  the  county  treasurer  for  mon- 
eys received  were  competent  evidence  to  prove 
the  city  treasurer's  shortages. — Id. 

(B)   Bzeiaplllleatloaa,    Tranaortpta,   aad 
Certlded  Coplea. 

i  345  (S.D.)  Copies  of  proceedings  in  the  fed- 
eral courte  for  the  district  of  South  Dakota  are 
admissible  in  evidence  when  attested  by  the 
cleric,  without  the  certificate  by  the  fedenl 
judge  that  the  attestation  is  in  due  form,  which 
is  required  by  South  Dakota  Laws  1911,  c  14S. 
and  by  analogy  by  Rev.  St  U.  S.  t  905  (D.  S. 
Comp.  St  1901,  p.  677).— Ganow  v.  Ashton.  143 
N.  W.  383. 

(D)  Prodnetloa,    Aatheatleatloa,   aad    Ef- 
fect. 

1 377  (Iowa)  Where  the  issue  was  breach  of 
warranty  in  the  sale  of  an  automobile,  evidence 
that  while  it  was  in  the  seller's  shop  for  re- 
pairs the  buyer  found  a  slip  of  paper  in  one 
of  the  lamps  referring  to  defecte  in  the  car  was 
incompetent,  in  the  absence  of  anv  showing  as 
to  bow  the  paper  came  to  l>e  there. — Fnlton 
Bank  v.  Mathers,  143  N.  W.  400. 

1 383  (Neb.)  A  certificate  of  the  filing  of  an 
instrument  for  record,  as  provided  by  Cobbey's 
Ann.  St  1911,  S|  9603,  9608,  executed  in  prop- 
er form  by  one  purporting  to  be  the  register 
of  deeds  or  his  deputy,  is  sufficient  prima  fade 
proof  that  the  document  was  so  filed. — Smith 
Bros.  V.  Woodward.  143  N.  W.  196. 

XI.   FAROI.    OR    EXTRINSIC    EVI- 
DENCE AEFEGTING  WRITINGS. 

(A)   Coatradletlaar,  VarylnK,  or  Addtn*  to 
Tenaa   of  'Written   Inatrnmeat. 

{  384  (Iowa)  Where  parties  reduce  their  con- 
tract to  writing,  the  writing  evidences  the  true 
agreement  except  in  case  of  fraud  or  mistake. 
— Farrell  v.  Wallace,  143  N.  W.  488. 

1 413  (Iowa)  The  terms  of  a  mortgage  which 
was  to  run  only  three  years,  with  interest  pay- 
able semiannually,  cannot  be  changed  where 
plaintiff  understood  them  when  he  signed  the  in- 
strument but  relied  upon  defendant's  previous 
statements  that  the  mortgage  was  to  run  five 
years,  and  no  interest  to  be  paid  until  the  ex- 
piration of  that  time.— Farrell  v.  Wallace,  143 
N.  W.  488. 

S4(7  (Iowa)  Evidence  as  to  stetements  b; 
mining  lessees  during  the  negotiations  that 
they  would  commence  developing  the  mine  as 
quickly  as  they  got  the  machinery  there  hfli 
not  to  vary  the  lease  which,  though  it  provided 
that   work  should  commence   within  80  days, 
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did  not  specify  tlie  time  or  diligence  reonired 
for  devejoping  tlie  mine. — McColl  v.  Bear  Creelc 
Coal  Mining  Co.,  143  N.  W.  532. 

(D)   lBT«UdatliiK  Written  Inatmment. 

{432  (Iowa)  An  absolute  deed,  which  recited 
that  a  valuable  consideration  was  paid  when  it 
■was  executed,  cannot  be  defeated  by  a  showing 
that  no  consideration  was  paid. — Shelangowslii 
▼.  Schrack,  143  N.  W.  1081. 

(C)  Separate    or    Sabaeqaeat    Oral    A^ree* 

meat. 

1 441  (Mich.)  In  an.  action  for  breach  of  a 
covenant  of  warranty  against  all  incumbrances, 
parol  evidence  that  the  grantee  agreed  to  pay 
certain  public  improvement  assessments  claim- 
ed to  constitute  a  breach  of  the  covenant  was 
inadmissible.— -Williams  ▼.  Johnson's  Kstate, 
143  N.  W.  627. 

$442  (Minn.)  In  an  action  on  a  contractor'a 
bond,  the  contract  providing  that  plans  and 
specifications  identified  by  the  signature  of  the 
parties  should  constitute  a  part  thereof,  parol 
evidence  was  admissible  to  supplement  the 
specifications,  where- they  were  silent  as  to  the 
finishing  of  certain  additional  rooms  shown  on 
the  plans.— Pulaski  Hail  Ass'n  v.  McLeod,  143 
N.  W.  715. 

(D)  Constrnctlon    or   Application   of   Lan- 

arnage  of  W^rlttea   Instrument. 

1460  (Minn.)  In  an  action  on  a  contractor's 
bond,  the  contract  providing  that  plans  and 
specifications  identified  by  the  signature  of  the 
parties  should  constitute  a  part  thereof,  parol 
evidence  was  admissible  to  identify  the  plans 
and  specifications,  though  not  signed  by  the 
parties. — Pulaski  Hall  Ass'n  v.  Mclycod,  143 
N.  W.  715. 

{461  (Neb.)  Ambiguity  in  a  written  instru- 
ment may  be  explained  by  parol  testimony  show- 
ing the  mutual  understanding  of  the  parties.— 
MyerS  v.  Persson,  143  N.  W.  447. 

Xn.   OPINION  EVIDENCE. 

(A)  Coneloalons     and     Opinions     of     Wit- 
neaaea  in  Qeneral. 

<47l  (S.D.)  Asking  plaintiff  whether,  if  the 
belt  of  the  machine  by  which  he  was  injured 
bad  been  removed  by  the  belt  shifter,  he  could 
have  saved  bis  hand  or  part  of  it  after  it  got 
caught  held  improper  as  calling  for  an  opinion. 
— Iverson  v.  Look,  143  N.  W.  332. 

f  4741/2  (Iowa)  Where  the  habits  of  animals 
under  different  circumstances  and  conditions 
were  material,  witnesses  familiar  therewith  were 
properly  permitted  to  testify  thereto. — Adamson 
▼.  Harper,  143  N.  W.  844. 

S  489  (Wis.)  The  owner  of  secondhand  house- 
hold goods,  having  no  established  market  value, 
may  testify  to  its  value,  especially  where  he  pur- 
chased the  greater  part  of  it. — Schacht  v.  Ori- 
ental Storage  &  Transfer  Co.,  143  N.  W.  1058. 

In  an  action  for  the  conversion  of  furniture 
in  storage,  evidence  by  plaintiff  as  to  the  value 
of  the  property  estimated  by  considering  the  cost 
price,  and  what  she  considered  a  proper  deduc- 
tion for  depreciation,  was  admissible.— Id. 

S50I  (Iowa)  In  action  for  value  of  unclaim- 
ed shipment  disposed  of  by  carrier  without 
complying  with  statute,  where  consignee's  gen- 
eral manager  testified  as  to  market  value, 
cross-examination  as  to  what  was  paid  for  the 
goods  in  question  held  improperly  excluded,  as 
a  test  of  his  candor  and  weight  of  his  opin- 
ion.—Martin  Woods  Co.  V.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  143  N.  W.  497. 

i  502  (Iowa)  The  trial  court's  allowing  the 
cross-examination  of  opinion  witnesses  oy  a 
fair  test  and  fair  inquiry  into  the  basis  of  their 
opinions  held  not  such  abuse  of  discretion  as  to 


justify   a   reversal.— Brown  t.  Drainage  Dist 
No.  48,  143  N.  W.  1077. 

Where  the  direct  examination  of  opinion  wit- 
ness consisted  of  their  opinion  as  to  the  depre- 
ciation of  value,  cross-examination  as  to  the 
amount  and  character  of  the  land  injured  by  a 
ditch,  its  bermes  and  waste  banks,  the  manner 
in  which  it  divided  the  farm,  the  existence  of 
waste  banks  as  affecting  its  value,  and  the 
necessity,  if  any,  of  bridges  and  fences,  was 
proper. — Id. 

(C)  CompetencT  of  Bzperta. 

1 543  (Minn.)  Automobile  experts  living  in 
Minneapolis  and  familiar  with  values  there 
held  competent  to  testify  as  to  the  value  of  au- 
tomobiles in  Duiuth. — Schall  t.  Northland  Mo- 
tor Car  Co.,  143  N.  W.  357. 

(F)   BBeet  of  Opinion  Bvldenee. 

S  568  (Wis.)  The  court  was  not  bound  to  find 
the  value  of  the  goods  for  the  conversion  of 
which  the  action  was  brought  as  testified  to  by 
some  one  of  the  witnesses,  but  could  find  its 
value  to  be  between  that  fixed  by  plaintiff  and 
the  highest  amount  fixed  by  any  witness  for 
defendant,  if  it  thought  the  evidence  justified 
such  finding.— Schacht  v.  Orient&l  Storage  & 
Transfer  Co.,  143  N.  W.  1058. 

$  573  (Iowa)  Testimony  from  experts  as  to 
the  genuineness  of  a  signature  to  a  deed,  and 
comparisons  made  by  the  court  or  jury,  is  evi- 
dence of  the  most  unsatisfactory  character,  to 
which  the  law  attaches  but  little  weight. — 
Johnston  v.  Liuder,  143  N.  W.  410. 

XIV.  WEIGHT  AND  SUFFICIENCY. 

%  589  (Minn.)  That  plaintiff's  account  of  his 
injury  was  not  corroborated,  except  by  his  own 
subsequent  statements  to  others,  and  that  phy- 
sicians disagreed  as  to  the  cause  of  his  illness, 
AeW  not  to  require  a  verdict  for  defendant  in 
an  action  against  a  carrier  for  injuries,  where 
plaintiff's  account  of  the  accident  and  his  inju- 
ries and  the  explanation  of  his  failure  to  soon- 
er assert  his  claim  were  not  improt>able. — Klop- 
penburg  v.  Minneapolis,  St  P.  &  S.  M.  M.  Ry. 
Co.,  143  N.  W.  322. 

1 591  (Iowa)  Where  '  defendant  introduced 
letters  written  by  plaintiff's  officers,  he  cannot 
impeach  them.— New  England  Syndicate  v.  Cut- 
ler, 143  N.  W.  1095. 

§  594  (Iowa)  The  jury  is  not  bound  to  accept 
as  true  the  testimony  of  a  witness  to  a  fact  or 
state  of  facts,  though  uncontradicted  by  other 
witnesses,  but  may  consider  the  witness  means 
and  opportunity  of  knowledge,  the  reasonable- 
ness of  his  testimony,  its  consistency  with  itself, 
and  other  facts  and  circumstances  in  evidence, 
and  apply  to  it  the  test  of  credibility.— Platter 
V.  Minneapolis  &  St.  L.  R.  Co..  143  N.  W. 
992 

EXAMINATION. 

See  Witnesses,  §{  240-291. 

EXCEPTIONS. 

See  Appeal  and  Error,  {§  250,  263,  501;   Oim- 
inal  Law,  if  847,  1054,  1120. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  if  647,  548,  613,  655. 
671,  760. 

n.   SETTI.EMENT.  SIGNING,  AND 
FiriNO. 

8  56  (Iowa)  The  certification  by  the  trial 
judge,  which,  with  certification  by  the  report- 
er, and  seasonable  filing  in  the  clerk's  office, 
under  Code,  i|  3675,  3749,  makes  the  report- 
er's notes  of  the  trial  a  bill  of  exceptions,  does 
not  have   to   be  made   at  once  or  in  court. — 


For  eas«a  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Sarier  &  Indexes  see  same  topic  and  s«eUon((i)  NUMBBR 
143N.W.-74  Dig,i,zeJTDyV3. 


BceeptloBa,  Bill  of 
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Hamill  T.  Joseph  Schlitz  Brewing  Co.,  148  N. 
W.  99. 

}  57  (Iowa)  Where  the  reporter's  notes  of  the 
trial  have  been  certified  by  liim  and  the  trial 
judge,  and  filed  in  the  office  of  the  clerk  with- 
in aO  days  from  the  date  of  the  judgment,  there- 
by, under  Code,  i§  3675,  3749,  making  them  a 
bill  of  exceptions,  the  withdrawal  of  the  docu- 
ment from  the  files  by  the  reporter,  for  the 
purpose  of  making  a  transcript,  makes  it  none 
the  less  a  proper  court  record,  so  that  a  re- 
filing on  its  return  is  not  necessary. — Hamill 
T.  Joseph  Schlitz  Brewing  Co.,  143  N.  W.  99. 

EXCESSIVE  DAMAGES. 

See  Damages,  U  182,  18& 

EXCHANGE  OF  PROPERTY. 

See  Eridence,  |S  121,  818 ;   Witnesses,  f  287. 

{5  (Neb.)  Where  a  person  of  full  age  and 
competent  to  contract  has  full  opportunity  to 
inform  himself  as  to  the  particulars  of  a  pro- 
posed exchange  of  properties,  and  inspects  the 
property  and  consummates  the  exchange,  he 
cannot,  upon  discovering  that  the  trade  is 
unwise,  secure  a  cancellation  of  the  contract. — 
Bowers  t.  Baitt,  143  N.  W.  802. 

{6  (S.D.)  Where  deeds  of  real  property  to 
be  exchanged  with  defendant,  offered  by  com- 
plainant, conveyed  a  marketable  title,  it  was 
immaterial  that  they  were  executed  by  a  third 
person  and  not  by  complainant— Sturts  t. 
Ommen,  143  N.  W.  288. 

{ 8  (Iowa)  In  a  suit  to  s«t  aside  a  deed  to 
land  which  had  been  exchanged  for  a  house, 
evidence  that  the  mortgage  taken  by  the  owner 
of  the  house  represented  its  full  value  may  be 
considered  on  ibe  question  of  fraudulent  mis- 
representations.—Nagel  T.  Davis,  148  N.  W. 
1087. 

i  8  (Wis.)  In  a  suit  to  cancel  a  written  agree- 
ment to  exchange  real  estate,  and  to  remove  a 
cloud,  evidence  held  to  sustain  a  finding  that 
time  was  ot  the  essence  of  the  contract  to  ex- 
change.—James  T.  Knox,  143  N.  W.  1071. 

EXECUTION. 

See  Action,   S  6;    Costs,   J   197;    Fraudulent 
Conveyances,  t  230;    Garnishment 

Tn.   MALE. 

(A)  Haaitcr,   Conduct,  Validity,  and  Con- 

nrmlns  or  VacatlBc 

{258  (Neb.)  That  a  transcript  of  a  county 
court  judgment  was  not  filed  directly  in  the 
county  where  execution  was  issued,  but  was 
first  filed  with  the  clerk  of  the  district  court 
for  the  county  in  which  judgment  was  rendered 
and  a  transcript  from  that  court  filed  in  the 
county  where  execution  was  issued,  did  not  ren- 
der the  execution  sale  thereon  vulnerable  to  col- 
lateral attack  several  years  afterwards  and  aft- 
er the  land  had  been  several  times  transferred 
to  innocent  purchasers.— Bresee  v.  Snyder,  143 
N.  W.  219. 

As  against  a  collateral  attack,  a  mere  irreg- 
ularitjr  in  the  notice  ot  the  sale  of  land  under 
execution  is  cured  by  confirmation. — Id. 

(O)  Redenptton. 

S  302  (S.D.)  In  case  of  a  judgment  against  a 
nonresident,  based  on  substituted  process  and 
attachment — that  is,  a  judgment  in  rem — there 
can  be  no  sale  for  the  deficiency,  after  execu- 
tion sale  and  redemption;  the  lien  of  attach- 
ment terminating  on  the  first  sale,  and  there 
being  no  lien  by  virtue  of  the  judgment  alone. 
-Herron  v.  Allen,  143  N.  W.  283. 

X.  SVPFUSMEirTABT  FKOCEEDINGB. 

{402  (S.D.)  Under  Code  Civ.  Proc.  f  403,  or- 
der in  supplementary  proceeding,  finding  that 
debtor  had  property  sufficient  to  satisfy  the 
judgment,  and  ordering  him  to  pay  the  sum  due 


without  finding  that  he  poasesaed  any  money, 
held  unauthorized.— Aberdeen  Clothing  Co.  v. 
Just,  143  N.  W.  800. 

{418  (S.D.)  Under  order  in  supplementary 
proceeding,  directing  clerk  to  commit  debtor  to 
jail  unless  he  paid  judgment,  commitment  by 
clerk  without  citing  debtor  to  appear  in  court,  or 
without  giving  him  a  bearing  and  an  opportunity 
to  purge  himself  ot  the  contempt  held  unauthor- 
ized and  void,  if  the  disoi>edience  to  the  order 
was  a  contempt  punishable  under  Code  Civ. 
Proc.  i  409— Aberdeen  Clothing  Ca  ▼.  Just  143 
N.  W.  900. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Courts,  |  472;   Descent  and  Distribution; 
WiUs. 

XV.   COIXEOTIOH  Ain>  KAH AOEMENT 
OF  ESTATE. 

(A)   In   Oeneral. 

S74  (Iowa)  Code  1897,  ||  3458,  3394.  3398. 
3399,  3401,  3422,  relating  to  the  powers,  du- 
ties, and  liabilities  of  an  executor  or  adminis- 
trator, show  that  an  executor  or  administrator 
stands  in  a  representative  capacity  toward  the 
estate.- Ryan  v.  Hutchinson,  143  N.  W.  433. 

§  97  (Iowa)  An  administrator  employing  a 
broker  to  sell  land  of  the  estate  is  personally  lia- 
ble for  the  commission,  no  statute  authorizing 
such  expenditure,  so  that  he  cannot  bind  the  - 
estate  therefor.— McFariand  v.  HowelL  143  N. 
W.  860. 

V.   AI.I.OWANCES  TO  SURVIVIIfO 

WITE,  HUBBAiri),  OR 

OHIU>BEN. 

I  181  (Wis.)  The  income  of  a  decedent's  real 
estate,  out  of  which  an  allowance  during  ad- 
ministration may  be  made  to  the  widow  under 
St  1911,  I  3985,  Bubd.  2,  is  the  net  income 
or  that  portion  of  the  income  which  remains 
after  taxes  and  necessary  expenses  have  been 
discharged.— In  t«  Niland's  Estate,  143  N.  W. 
170. 

I  195  (Wis.)  Where  the  allowance  to  a  widow 
during  administration,  ordered  under  St  1911. 
I  3936,  subd.  2,  authorizing  an  allowance  ont 
of  the  income,  exceeds  the  net  income,  the  ad- 
ministrator is  discharged  from  payment  of  the 
excess  regardless  whether  the  allowance  can  be 
modified.— In  re  Niland's  Estate,  143  N.  W. 
170. 

VX.  AIXOWANOE  AlfD  PATMEKT  OF 

GI.AIMS. 

(A)  Uabllltlea   ot   Batate. 

i  22 1  (Mich.)  Evidence  held  insufficient  to 
show  collusion  between  the  administratrix  and 
her  mother  to  put  in  a  false  claim  against 
the  estate  in  favor  of  the  mother  in  order  to  de- 
fraud the  only  other  heir  besides  the  adminis- 
tratrix out  of  bis  interest  in  the  estate. — Ketch- 
urn  V.  Ketchum,  143  N.  W.  25. 

(B)  Presentation   and  Allowanee. 

{231  (Iowa)  The  assignee  of  a  judgment  re- 
covered in  1893,  which  was  then  a  lien  on  the 
judgment  debtor's  homestead,  could  not  enforce 
it  in  1912;  his  lien  having  expired  in  1903, 
all  his  rights  under  the  judgment  were  barred 
by  failure  to  present  the  claim  thereon  after 
the  debtor's  death  in  1897,  for  Code  1897.  i 
3305,  prohibits  the  granting  of  administration 
more  than  five  years  after  death,  and  sectiOD 
3349  requires  presentation  of  claims  within 
one  year  after  notice  of  appointment  of  ad- 
ministrator,— Jsmes  V.  Weisman,  143  N.  W. 
428 

{1241  gowa)  Under  Code  1897,  {{  250,  251. 
3938,  3340,  3395,  the  allowance  of  a  daim 
against  the  estate  by  an  executor  and  the  ap- 
proval thereof  by  the  clerk  is  not  final,  but 
provisional    and    temporary,    and    finality    can 


im 


INDBX-DIGBST 


Exploalvea 


only  be  predicated  opon  allowance  br  the  court 
itself  under  section  3341.— Ryan  v.  Hutchinson, 
148  N.  W.  483. 

(D)  Priorities  and  FaTment. 

1 255  (Iowa)  A    final    hearing    on    a.  daim 

Mainst  an  estate,  under  Code  1897,  If  3340, 
41,  providing  that  the  conrt  shall  pass  on 
claims  not  allowed  by  the  executor  or  admin- 
istrator, is  conclusive  between  the  claimant  and 
executor  or  administrator,  in  the  absence  of 
fraud  or  collusion.— Ryan  t.  Hutchinson,  143 
N.  W.  433. 

{263  (Wis.)  Both  at  common  law  and  by 
statute  (St  1911,  {  3852)  necessary  funeral 
expenses  and  the  expenses  of  the  last  sickness 
^f  decedent  are  entitled  to  priority  in  payment 
over  the  claims  of  general  creditors. — ^Merrill 
V.  Comstock,  148  N.  W.  313. 

Vm.  SAI.ES  AND  COHVBTAirOES  VH- 
DEB  ORDER  OF  COURT. 

(O)  Bale. 

{365  (Mich.)  Under  Comp.  Laws,  g  9095, 
providing  that  an  administrator  shall  not  direct- 
ly or  indirectly  purchase  real  estate  at  his  own 
sale,  a  sale  to  administratrix's  mother  and  a 
reconveyance  to  the  administratrix  the  same  day 
is  not  necessarily  invalid  but  will  be  upheld  if 
made  in  good  faith. — Ketchum  ▼.  Ketchum,  143 
N.  W.  25. 

§380  (Mich.)  Under  Comp.  r«ws,  {  9095, 
providing  that  an  administrator  shall  not  di- 
rectly or  indirectly  purchase  any  real  estate 
of  the  estate,  a  sale  to  the  administratrix's 
mother  and  a  reconveyance  to  the  administra- 
trix the  same  day  creates  a  prima  facie  but 
not  a  conclusive  presumption  of  fraud  in  an  ac- 
tion to  set  aside  the  sale. — Ketchum  v.  Ketchum, 
143  N.  W.  25. 

Evidence  held  sufficient  to  overcome  the  pri- 
ma facie  presumption  that  a  sale  made  by  an 
administratrix  to  her  mother  and  a  reconvey- 
ance to  the  administratrix  the  same  day  were 
made  with  fraudulent  intent  to  avoid  Comp. 
Laws,  {  9095,  providing  that  an  administrator 
may  not  directly  or  indirectly  purchase  any  real 
estate  of  the  estate. — Id. 

Evidence  held  insufficient  to  show  interest  of 
the  administratrix  in  a  sale  of  real  estate  under 
order  of  court  to  the  administratrix's  mother. 
—Id. 

X.  ACTIONS. 

{438  (Towa)  Under  the  express  terms  ot 
Code  1897,  {  3459,  an  executor  or  administra- 
tor may  sue  in  his  own  name  to  protect  the 
interests  of  the  estate,  without  joining  the  heirs 
and  next  of  kin,  and  the  same  rule  obtains 
where  an  executor  or  administrator  is  made 
defendant  in  an  action. — Ryan  v.  Hutchinson, 
143  N.  W.  433. 


XI.  ACOOUNTINO  AND  SETTLEBIENT 

(B)   Statlnar,    Settling,    Openlas,    and    Re- 
▼le^r. 

{513  (Iowa)  Persons  properly  served  with 
notice  of  the  application  for  an  executor  or  ad- 
ministrator's discharge  must  take  notice  of  all 
objections  filed;  and,  if  they  fail  to  appear  or 
to  appeal,  the  executor  or  administrator  repre- 
sents them,  and  they  are  bound  by  any  order 
or  judgment,  and  by  the  failure  of  the  executor 
or  administrator  to  appeal.— Ryan  v.  Hutchin- 
son, 143  N.  W.  433. 

{514  (Iowa)  Decisions  relating  to  interme- 
diate reports  of  an  executor  or  administrator 
are  not  conclusive,  so  as  to  prevent  the  correc- 
tion of  mistakes  therein  when  the  final  report 
is  presented.- Ryan  v.  Hutchinson,  143  N.  W. 
•433. 


Xn.  FOREIGN  AND  ANOII.I.ART  AD- 
BCINISTRATION. 

1 524  (S.D.)  A  foreign  administrator  cannot, 
under  Prob.  Code,  {  253,  authorizing  him  to 
maintain  actions  in  the  state,  maintain  one  to 
determine  an  adverse  claim  to  real  estate; 
one  to  maintain  such  an  action,  under  Code 
Civ.  Proc  {  675,  being  required  to  have  an  in- 
terest in  the  real  estate,  and  Prob.  Code,  | 
253,  vesting  in  an  administrator  an  interest  in 
the  real  estate  belonging  to  the  estate,  not  ap- 
plying to  foreign  admmistrators. — Colbum  ▼. 
litham,  148  N.  W.  278. 

Xm.   IiIABIUTIES  ON  ADMINISTRA. 
TION   BONDS. 

{528  (Minn.)  The  surety  on  an  administra- 
tor's bond,  executed  under  Rev.  Laws  1905,  { 
3809,  is  liable,  where  the  principal  converts  the 
proceeds  of  a  settlement  of  an  action  under 
section  4503  for  the  wrongful  death  of  the  in- 
testate.— Vukmirovich  v.  Nickolich,  143  N.  W. 
255. 

{  537  (Minn.)  An  administrator  de  bonis  non 
may  sue  on  an  administrator's  bond,  executed 
pursuant  to  Rev.  Laws  1905,  {  3809,  to  en- 
force the  liability  thereon  for  the  principal's 
conversion  of  the  proceeds  of  the  settlement  of 
an  action  for  the  wrongful  death  of  the  intes- 
tate.—Vukmirovich  V.  NickoUch,  143  N.  W.  255. 

XrV.   EXECUTORS   DE  SON  TORT. 

{  539  (Wis.)  The  rules  of  common  law  as  to 
executors  de  son  tort  remain  in  force  except  in 
so  far  as  changed  by  St  1011,  i  3259,  provid- 
ing for  an  action  by  the  administrator  instead 
of  the  creditors,  and  they  enter  into  and  affect 
the  construction  of  that  statute. — ^Merrill  v. 
Comstock,  143  N.  W.  313. 

{ 540  (Wis.)  St  1911,  {  3269,  allowing  a  re- 
covery by  an  administrator  against  a  wrong- 
doer who  had  received  assets  of  the  estate, 
does  not  prevent  such  person  from  defending 
the  action  on  the  ground  that  the  assets  receiv- 
ed were  expended  in  paying  preferred  claims 
against  the  estate.- Merrill  v.  Comstock,  143  N. 
W.  313. 

A  widow  who  collected  money  belonging  to 
her  husband  and  paid  it  out  on  the  expenses 
of  his  last  sickness  and  funeral  may  set  up 
such  payments  in  defense  in  an  action  by  the 
administrator  for  the  money,  even  though  she 
filed  no  claim  against  the  estate. — ^Id. 

1 54 1  (Wis.)  At  common  law  a  creditor  of  a 
decedent  could  recover  from  an  executor  de  son 
tort  only  if  be  could  show  that  the  acts  of  the 
intermeddler  resulted  in  loss  to  the  creditor.— 
Merrill  v.  Comstock,  143  N.  W.  313. 

{544  (Wis.)  In  an  action  by  the  administra- 
tor against  the  widow  of  the  decedent  who  col- 
lected money  of  the  estate  and  paid  it  out  in 
the  settlement  of  preferred  claims,  an  answer 
setting  up  such  facts  as  a  defense  need  not  set 
them  up  by  way  of  counterclaim,  and  they  are 
in  issue  without  replication.— Merrill  ».  Com- 
stock, 143  N.  W.  313. 

EXEMPTIONS. 

See  Homestead;   Process,  {  IIS. 

EXPLOSIVES. 

See   Evidence,  |    7;    Master  and  Servant,    S 
288. 

g  2  (Mich.)  Pub.  Acta  1909,  No.  37,  providing 
that  every  person  purchasing  gasoline,  benzine, 
or  naptha  for  use  or  sale  at  retail  shall  keep 
the  same  only  in  barrels,  cans,  or  packages  let- 
tered gasoline,  benzine,  etc.,  in  red  letters,  is 
for  the  benefit  of  individuals  generally. — Molin 
V.  Wisconsin  Land  &  Lumber  Co.,  143  N.  W. 
624. 
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17  (Minn.)  Where  defendant  had  dvnamite 
caps  ID  bis  possession,  and  sold  his  farm  to 
plaintiff,  and  the  latter's  minor  son  was  injured 
by  explosion  of  a  dynamite  cap  claimed  to  have 
been  picked  up  by  him  in  the  barnyard,  it  was  a 
question  for  the  jury  whether  the  cap  causing 
the  injury  was  one  which  defendant  had  had  in 
his  possession.— Eckart  v.  Kiel,  143  N.  W.  122. 

In  an  action  for  injuries  to  plaintiff's  son 
by  exploaion  of  a  dynamite  cap,  claimed  to 
hare  been  left  on  plaintiff's  farm  by  defendant, 
from  whom  the  farm  was  bought,  the  question 
of  defendant's  negligence  was  for  the  jury. — Id. 

J  8  (Mich.)  Inasmuch  as  Pub.  Acts  1909,  No. 
37,  re<]uiring  receptacles  containing  gasoline, 
etc.,  to  be  plainly  marked,  provides  no  remedy 
for  persons  injured  by  its  breach,  the  common 
law  gives  one. — Mulin  v.  Wisconsin  Land  & 
Lumber  Co.,  143  N.  W.  624. 

Where  plaintiff  was  injured  by  an  explosion  of 
gasoline  poured  into  a  stove  by  mistake,  held 
that,  being  a  mere  licensee  on  the  premises  and 
not  being  invited  to  use  the  gasoline,  he  could 
not  recover  because  defendant  had  not  placarded 
the  can  as  required  by  Pub.  Acts  1909,  No.  37. 
— Id. 

{  12  (Mich.)  One  blasting  rock  for  use  in  a 
stone  crusher  must  exercise  reasonable  care 
commensurate  with  the  danger  either  to  cover 
and  protect  the  blast  or  to  give  adequate  and 
timely  warnings  of  the  explosions. — Moronen  T. 
McDonnell,  143  N.  W.  8. 

Where  blasting  is  being  done  in  the  open 
country  500  feet  from  the  nearest  house,  reason- 
able care  does  not  require  the  blast  to  be  cov- 
ered, provided  sufficient  and  timely  warning  is 
given  to  all  those  who  are  in  the  vicinity. — Id. 

{  12  (Minn.)  In  an  action  for  injuries  receiv- 
ed  by  alleged  negligence  of  defendant  in  blast- 
ing at  an  iron  mine  in  close  proximity  to  a 
public  highway,  evidence  held  to  sustain  a  ver- 
dict of  negligence  on  the  part  of  defendant.— 
Bartnes  t.  Pittsburg  Iron  Ore  Co.,  143  N.  W. 
117. 

EXPRESS  TRUSTS. 

See  Trusts,  §i  17-i3. 

EXTENSION. 

See  Principal  and  Surety,  {$  136,  150. 

FACTORS. 

See  Brokers. 

FEES. 

See  Counties,  f  80. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  |{  96,  180,  185,  287. 

FENCES. 

See  Boundaries. 

1 6  (Iowa)  If  parties  use  a  fence  as  a  parti- 
tion between  their  lands,  the  respective  obliga- 
tion to  maintain  it,  or  contribute  to  its  recon- 
struction, is  not  affected  by  the  question  wheth- 
er it  is  on  the  exact  boundary. — McAvoy  v.  Saun- 
ders, 143  N.  W.  548. 

i  rs  (Iowa)  In  view  of  Code,  §  2366,  fence 
viewers  cannot,  under  the  power  given  by  section 
2.Sf)6,  determine  a  disputed  line. — McAvoy  v. 
Saunders,  143  M.  W.  548. 

FILING. 

See  Judgment,  g  768;  Mechanics'  Liens,  t  132; 
s,  i  1. 


Newspapers, 


FINDINGS. 


See  Trial,  t  89S. 


FINES. 

See  Criminal  Law,  ||  1209,  1216;    PhyBdans 
and  Surgeons,  (  1. 

RRE  INSURANCE 

See  Insurance. 

FIRES. 

See  New  Trial,  {  60;   Railroads,  H  456^82. 

FOOD. 

I  14  (Neb.)  Intent  is  not  an  essential  element 
of  the  offense  created  by  Comp.  St  1911.  c  3S. 
i  20,  making  it  unlawful  for  any  person  to  over- 
read  or  underread,  or  in  any  other  manner  make 
any  untrue  test  of  either  butter  or  cream.— 
State  V.  Thorp,  143  N.  W.  202. 

§  20  (Neb.)  An  information  charging  defend- 
ant with  violating  the  pure  food  law  by  will- 
fully, etc.,  overreading  a  test  of  cream  pur- 
chased by  him  for  commercial  purposes  was  not 
demurrable  for  failure  to  charge  that  the  act 
was  committed  with  intent  to  defraud  the  seller. 
—State  V.  Thorp,  143  N.  W.  202. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Husband  and  Wife,  {  210. 

I.   CrVU.  T.TAWTT.TTT. 

{  6  (Neb.)  An  action  for  the  forcible  detention 
of  realty  is  merely  possessory,  and  the  question 
of  title  cannot  be  determined  therein.— Towles 
V.  Hamilton,  143  N.  W.  935. 

I  14  (Neb.)  The  rule  of  Code  Civ.  Proc.  {  29. 
that  every  action  must  be  prosecuted  in  th>' 
name  of  the  real  party  in  interest  applies  is 
forcible  entry  and  forcible  detainer  cases.— 
Towles  V.  HamUton,  143  N.  W.  935. 

i  38  (Neb.)  In  an  action  for  the  forcible  de- 
tention of  realty,  a  judgment  for  plaintiff,  who 
is  not  the  owner  of  the  legal  title,  will  not  t-:c- 
tinguish  a  title  vested  in  defendant  by  advert 
possession.— Towles  v.  Hamilton,  143  N.  W. 
935. 

FORECLOSURE. 

See  Mechanics'  Liens,  |{  286,  304;   Mortgages, 
il  258,  354-459;    Fledges,  i  1& 


See  Citiiena. 


FOREIGNERS. 
FORFEITURES. 


See   Mines  and  Minerals,  |  68;    Vendor   and 
Purchaser,  {  120. 

FORMER  ADJUDICATION. 

See  Judgment,  |S  590-751. 


FORNICATION. 


See  Incest 


FRATERNAL  INSURANCE. 

See  Insurance,  Sg  693-819. 

FRAUD. 

See  Alteration  of  Instruments,  I  29;  Arrest, 
§$  23.  27;  Bills  and  Notes,  §|  491-525;  Can- 
cellation of  Instruments,  |  13;  Corporations, 
§  320;  Deeds,  S{  77,  211;  Evidence,  H  23T. 
384;  Exchange  of  Property,  g  8;  Executors 
and  Administrators,  fig  255,  380:  Forcible 
Entry  and  Detainer,  g  14;  Fraudulent  Con- 
veyances; Insurance,  gg  693,  723:  Intozi- 
cnting  Liquors,  gg  106,  108;  Jadgment,  g 
509;  Mortgages,  S  369;  Municipal  Corpora- 
tions, gg  159,  173;  Pleading,  gg  6,  2.-5T: 
Becords,   i  9;    Sales,   g  38;    Trial,   g   253; 
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Fraud 


Trnstu,  4  94U:  Vendor  and  Purchager,  {{ 
44,  lOi,  349;  Wffls,  H  166,  382;  Witnegses, 
§1  219,  240,  287. 

X.  DEOEPTIOH   OOK8T1TUTINO 

FRATTI),  AND  I.IABIUTT 

THEREFOB. 

t  9  (S.D.)  Where  defendant  N.,  who  had  cer- 
tain real  property  for  exchange,  on  ascertaining 
that  one  of  the  plaintiffs  had  been  shown  by 
defendant  E.  property  in  the  wrong  section, 
wrote  plaintiffs  that  the  "wrong  quarter"  had 
been  shown,  but  did  not  say  that  the.  wrong 
section  bad  been  shown,  held  insufficient  to 
charge  N.  with  participation  in  the  fraudulent 
trade  subsequently  carried  out.— Hoper  v.  Noel, 
143  N.  W.  130. 

I  9  (S.D.)  Where  a  defendant  who  exchanged 
a  note  for  plaintiffs  land  represented  that  the 
maker  of  the  note  held  certain  property  free 
from  incumbrance,  and  that  the  property  of  the 
corporation  whose  stock  was  pledged  to  secure 
the  note  was  unincumbered,  the  falsity  of  such 
representations  will  support  an  action  for  fraud. 
— Ganow  v.  Ashton,  143  N.  W.  383. 

§  1 1  (Mich.)  The  rule  that  a  seller  may  praise 
his  property  and  give  bis  opinion  as  to  its  value 
does  not  authorize  false  representations,  which 
are  relied  upon  by  the  purchaser  and  are  the 
moving  cause  of  the  sale. — Pratt  v.  Allegan  Cir- 
cuit Judge,  143  N.  W.  800. 

A  false  representation  that  property  would 
readily  sell  in  a  certain  market  at  a  given  price 
is  a  representation  of  fact,  and  if  relied  on  may 
be  made  the  basis  of  a  charge  of  fraud. — Id. 

§  1 1  (S.D.)  Where  plaintiff  exchanged  his  land 
for  a  note  secured  by  a  pledge  of  corporate 
stock,  held  that,  as  plaintiff  expressly  relied 
on  defendant's  representations  as  to  the  value 
of  the  stock,  misrepresentations  concerning  it 
will  be  considered  representations  of  facts. — 
Ganow  v.  Ashton,  143  K  W.  383. 

S  12  (S.D.)  A  false  representation  by  a  vendor  to 
a  vendee  that  a  certain  railroad  company  would/ 
within  a  year,  build  its  railroad  into  the  town 
in  which  the  lot  sold  was  situated  was  not  a 
representation  of  fact  which  would  support  an 
action  for  damages  for  fraudulent  representa- 
tions.—Western  Townsite  Co.  v.  Novotny,  143 
N.  W.  895. 

As  a  rule,  false  representations  on  which  fraud 
may  be  predicated  must  be  of  existing  facts,  or 
of  tacts  which  existed  in  the  past,  and  not  mere- 
ly of  promises  as  to  future  acts  or  events. — Id. 
i  13  (Iowa)  Agents^  who  in  negotiating  sale 
of  lot  without  knowing  whether  it  extended  to 
an  alley  or  not,  asserted  as  of  their  own  knowl- 
edge that  it  did,  held  liable  in  damages  for  the 
false  representation.— Davis  v.  Central  Land 
Co.,  143  N.  W.  1073. 

i  14  (S.D.)  Where  a  mortgagee  selling  under 
a  power  of  sale,  knowing  that  the  land  was  not 
the  property  of  the  mortgagor,  impliedly  repre- 
sents that  the  mortgagor  had  good  title,  it  is 
within  the  principle  of  Civ.  Code,  §  133(5,  pro- 
viding that  one  directing  a  judicial  sale  repre- 
sents that  he  knows  no  reason  why  the  purchas- 
er would  not  get  a  good  title,  though  it  is  not 
a  judicial  sale,  and  hence  will  support  an  action 
for  deceit.— Dirks  Trust  &  Title  Co.  v.  Koch, 
143  N.  W.  952. 

S20  (Mich.)  In  otder  to  make  misrepresenta- 
tiona  actionable  there  must  he  a  reliance  upon 
the  representation. — Kimble  v.  Gillard,  143  N. 
W.  79. 

§23  (Mich.)  While  ordinarily  misrepresenta- 
tions as  to  value  on  a  sale  of  goods  are  not  the 
basis  of  an  action  for  fraud,  such  action  may 
be  maintained  where  they  are  intentionally  made 
to  a  person  ignorant  of  the  value  and  with  no 
opportunity  to  inspect.— Pace  v.  Hall,  143  N.  W. 


{  25  (Minn.)  A  person  18  responsible  for  those 
results  of  bis  fraud  which  were  presumptively 
within  his  contemplation  at  the  time  the  fraud 
was  committed,  and  the  person  injured  may  re- 
cover for  any  injury  which  is  the  direct  conse- 
quence thereof.— Walsh  v.  Paine,  143  N.  W.  718. 

n.   ACTIONS. 
(A)   R1kI>**  of  Aetlon  and  Defenses. 

{  34  (S.D.)  Where  defendant  induced  plaintiff 
to  take  a  note  secured  by  corporate  stock  in 
exchange  for  his  land,  an  actual  tender  of  the 
dividends  paid  on  the  corporate  stock,  which 
subsequently  became  worthless,  was  not  a  con- 
dition precedent  to  an  action  for  damages  for 
misrepresentations;  defendant  having  conveyed 
the  land  so  that  a  rescission  of  the  contract 
would  have  been  unavailing. — Ganow  v.  Ash- 
ton, 143  N.  W.  383. 

§  38  (S.D.)  Where  defendant  by  false  repre- 
sentations induced  plaintiff  to  exchange  his 
laud  for  a  note  secured  by  corporate  stock, 
plaintitTs  right  of  action  for  damages  for  the 
fraud  accrued  immediately,  and  an  action  could 
be  maintained  prior  to  the  maturity  of  the 
note.— Ganow  v.  Ashton,  143  N.  W.  383. 

(B)  Parties   and   Pleading. 

1 41  (S.D.)  Where  plaintiff  sued  for  fraud,  de- 
ceit, and  misrepresentation,  an  incidental  alle- 
gation of  conspiracy  did  not  change  the  gist  of 
the  action.— Roper  v.  Noel,  143  N.  W.  130. 

§41  (S.D.)  In  an  action  for  damages  for 
fraud  and  deceit  in  an  exchange  of  property, 
the  complaint  held  to  state  a  cause  of  action 
for  fraud  and  deceit.— Ganow  v.  Ashton,  143  N. 
W.  383. 

§  45  (Iowa)  Allegation  that  representations 
were  made  falsely  and  fraudulently  held  to  im- 
ply that  defendants  knew  of  their  falsity.— Da- 
vis T.  Central  Land  Co.,  143  N.  W.  1073. 

§  49  (Mich.)  In  an  action  for  damages  for 
fraudulent  misrepresentations,  inducing  Che  pur- 
chase of  a  moving  picture  show  because  of  cer- 
tain misrepresentations  alleged  to  have  been 
made  by  seller,  held,  that  there  was  a  fatal  va- 
riance between  allegations  and  proof. — Kimble 
V.   Gillard,  143  N.   W.  79. 

All  the  material  allegations  relied  upon  in  an 
action  for  damages  for  false  representations 
must  l>e  proved  substantially  as  alleged. — Id. 

(C)  BTldenee. 

i  52  (Minn.)  In  an  action  against  two  defend- 
ants for  damages  for  fraud  in  inducing  plaintiff 
to  purchase  one  defendant's  interest  in  a  cor- 
poration and  to  advance  money  to  the  corpora- 
tion thereafter,  it  was  error  to  admit  evidence  of 
acts  of  one  defendant  which  were  in  no  way 
connected  with  the  fraud. — Walsh  v.  Paine,  143 
N.  W.  718. 

§  52  (S.D.)  In  an  action  for  damages  for  mis- 
representations by  defendant  to  induce  plain- 
tiff to  trade  his  land  for  a  note  secured  by  cor- 
porate stock,  certified  copies  of  bankruptcy  pro- 
ceedings against  the  maker  of  the  note  and  the 
corporation  whose  stock  was  pledged  are  admis- 
sible where  it  appeared  that  the  financial  condi- 
tion of  those  parties  was  the  same  at  the  time 
of  the  exchange  as  at  the  time  of  those  pro- 
ceedings.—Ganow  V.  Ashton,  143  N.  W.  383. 

§  55  (Minn.)  In  an  action  for  damages  for 
fraud  in  inducing  plaintiff  to  buy  defendant's 
interest  in  the  corporation  and  to  advance  money 
to  the  corporation  thereafter,  it  was  error  to  ad- 
mit in  evidence  schedules  of  assets  and  liabil- 
ities made  by  the  corporation  in  bankruptcy 
proceedings  more  than  four  months  after  the 
fraud  was  committed.— Walsh  v.  Paine,  143  N. 
W.  718. 

§  57  (S.D.)  In  an  action  for  damages  for 
fraud  perpetrated  by  defendant  who  induced 
plaintiff  to  take  a  note  secured  by  corporate 
stock  in  exchange  for  his  land,  evidence  of  the 
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Talue  of  the  land  is  admiwible. — Ganow  ▼.  Ash- 
ton.  148  N.  W.  383. 

{  58  (Iowa)  Though  fraud  la  not  presumed,  it 
may  be  established  by  circumstantial  evidence 
connected  with  the  transaction  from  which  it 
may  reasonably  be  inferred.— Hessig-Ellis  Drug 
Co.  ▼.  Todd-Baker  Drug  Co.,  143  N.  W.  569. 

S  58  (Iowa)  In  an  action  against  agents  who 
negotiated  the  sale  of  a  house  and  lot  to  plain- 
tiffs for  damages  sustained  through  their  mis- 
representation that  the  lot  extended  to  an  alley, 
Sroof  of  fraud  was  essential  to  a  recovery. — 
>avis  V.  Central  Land  Co.,  148  N.  W.  1073. 

Evidence  held  to  show  that  defendants,  with 
no  knowledge  as  to  the  boundaries  of  a  lot,  to 
induce  plaintiffs  to  purchase,  represented  that 
it  extended  to  an  alley.— Id. 

(B)  Trial,  JTadarmeBt,  and  ReTle^r. 

{  64  (Minn.)  Under  conflicting  evidence  in  an 
action  for  damages  for  fraud  in  inducing  plain- 
tiff to  purchase  defendant's  interest  in  a  cor- 
poration and  to  advance  money  to  the  corpora- 
tion thereafter,  the  question  whether  the  advance 
of  the  money  was  within  defendant's  contempla- 
tion was  for  the  jury. — Walsh  t.  Paine,  143  N. 
W.  718. 

{64  (S.D.)  Where,  in  an  action  for  fraud  in 
exchange  of  property,  the  evidence  of  fraud  as 
to  one  of  the  defendants  was  wholly  conjectural, 
it  was  error  to  submit  the  case  to  the  jury  as  to 
him.— Roper  v.  Noel,  143  N.  W.  130. 

{65  (S.D.)  In  an  action  for  deceit  and  mis- 
representations inducing  an  exchange  of  a  stock 
of  goods  for  real  property,  instructions  that  if 
the  means  of  knowledge  were  equally  available 
to  both  parties,  the  subject-matter  was  open  to 
inspection,  and  there  was  no  fiduciary  relation 
or  warranty  of  facts,  plaintiff  was  bound  to 
avail  himself  of  such  means  of  information,  and 
if  he  was  deceived  could  not  recover,  held  im- 
properly refused.— Boper  t.  Noel,  143  N.  W. 
180. 

FRAUDS,  STATUTE  OF. 

V.  AOREEMENTS    HOT   TO    BE   PER- 
FOBMED  VinTHIir   OME  TEAK. 

{44  (Wis.)  An  oral  agreement  that  a  tenant 
was  to  occupy  certain  premises  until  they  were 
sold  is  void  under  St  1911,  {  2302,  requiring  an 
instrument  in  writing  to  create  any  interest  in 
lands,  except  a  leasehold  for  a  term  not  exceed- 
ing one  year.— Sutherland  t.  Drolet,  143  N.  W. 

There  is  no  analogy  between  St  1911,  {  2302, 
requiring  a  writing  to  create  an  interest  in 
lands,  except  a  leasehold  for  a  term  not  exceed- 
ing one  year,  in  which  cas*  the  lease  to  be  valid 
must  affirmatively  show  that  the  term  does  not 
exceed  one  year,  and  section  2307,  requiring  a 
writing  for  agreements  which  by  their  terms  are 
not  to  be  performed  within  one  year,  in  which 
case  the  agreement  is  not  void  unless  it  affirm- 
atively shows  that  it  will  not  be  performed  with- 
in the  year. — Id. 

Vm.   BEQUISITEB  AKS  S1TFFIOIENOT 
OF  WBITING. 

(  IDS  (Minn.)  Where  parties  to  a  proposed 
contract  for  the  sale  of  land  agreed  to  deal  on 
the  basis  of  a  rejected  offer  made  by  the  vendor, 
the  vendor's  assent  thereto  must  be  in  writing. 
—Lewis  V.  Johnson,  143  N.  W.  1127. 

{lis  (Mich.J  A  receipt  given  to  the  purchaser 
for  a  sum  received  on  the  purchase  price  of  land 
hetd,  by  an  equally  divided  court,  not  sufficient 
under  the  statute  of  frauds  as  a  memorandum 
of  the  sale  of  land,  where  it  did  not  fix  a  time 
for  making  payments.— Nichols  v.  Burcham,  143 
N.  W.  647. 

{118  (Minn.)  Where  a  contract  within  the 
statute  of  frauds  is  made  out  by  correspond- 
ence, the  correspondence,  taken  together,  must 


establish  the  contract  in  all  its  terms,  without 
the  aid  of  parol  evidence. — Lewis  ▼.  Johnson, 
143  N.  W.  1127. 

IX.  OPEBATION  AMP  EFFECT  OF 

STATUTE. 

{  129  aowa)  Under  Code  1887,  {  4626,  ex- 
empting from  the  statute  of  frauds  (section 
4625)  cases  where  possession  is  taken  by  the 
purcnaser  with  the  vendor's  consent,  where  a 
couple  agreed  orally  to  transfer  property  to 
plaintiffs,  subject  to  their  joint  nse  of  the 
same  with  plaintiffi^  during  the  rest  of  their 
lives,  and  plaintiffs  took  possession  to  the  ex- 
tent agreed,  the  case  was  taken  out  of  the 
statute.— Hurst  v.  Jenkins,  143  N.  W.  401. 

Under  0>de  1897,  {{  462S,  4626,  where  plain- 
tiffs cared  for  and  nursed  the  couple  for  the 
rest  of  their  Uves,  there  was  a  payment  of  the 
price  and  the  case  was  taken  out  of  tbe  stat- 
ute.— Id. 

{  129  (Iowa)  That  the  giving  of  a  check  may 
have  tbe  effect  of  a  payment,  constituting  part 
performance,  taking  an  agreement  out  of  the 
statute  of  frauds,  it  must  have  been  exclusively 
referable  to  an  agreement  between  the  parties; 
so  that,  the  giving  of  it  in  the  first  instance  be- 
ing only  conditional,  and  there  being  then  no 
agreement,  there  must  not  only  have  been  a  rat- 
incation  or  acceptance  of  the  check  as  payment 
but  a  subsequent  agreement  on  which  sucli 
ratification  could  be  based.— Witte  t.  Gardner, 
143  N.  W.  836. 

{  1 29  (Iowa)  Plaintiff  could  recover  for  breach 
of  a  parol  contract  to  transfer  land,  if  a  check 
was  given  and  accepted  as  part  of  the  purchase 
price.— Rohrbach  v.  Hammill,  143  N.  W.  872. 

The  term  "purchase  money,"  payment  or  part 
payment  of  which  will  take  a  parol  contract  out 
of  the  statute  of  frauds.  Code,  (  4625,  making 
parol  evidence  incompetent  to  establish  a  con- 
tract for  the  transfer  of  land,  is  equivalent  to 
consideration,  and  may  t>e  anything  of  value 
which  is  delivered  and  accepted  as  part  of  tbe 
purchase  price.— Id. 

{131  (Neb.)  There  must  either  be  a  new  con- 
sideration for  the  modification  of  a  contract,  re- 
quired by  the  statute  of  frau^  to  be  in  writ- 
ing, or  else  the  modified  contract  mast  be  in 
writing. — Lincoln  Realty  Co.  v.  Garden  City 
Land  &  Immigration  Co.,  143  N.  W.  230. 

X.  PrEADnrO,  EVTPEITCE.  TBIAIi, 

Airo  REVIEW. 

{  158  (Iowa)  Evidence  held  snfBcient  for  tte 
jury  to  nnd  that  a  check  for  $500  was  accepted 
as  part  of  the  purchase  price  under  a  parol  con- 
tract for  the  transfer  of  land. — Bohrbach  v. 
HammUl,  143  N.  W.  872. 

FRAUDULENT  CONVEYANCES. 

I.   TBANgFEBB    AHP   TRANSACTIONS 

INVAUD. 

(C)  Propertr  and  Rlachts  Transferred. 

147  (Neb.)  Under  the  Bulk  Sales  Law,  a 
sale  of  a  stock  of  goods  in  bulk  without  comply- 
ing with  such  statute  is  void  as  to  creditors, 
and  the  ^oods  may  be  levied  on,  under  execu- 
tions on  judgments  obtained  against  the  seller, 
as  though  there  had  been  no  sale. — Muts  t.  San- 
derson, 143  N.  W.  302. 

(F)  Confidential   Relations    of   Partlea. 

{  104  (Neb.)  The  rule  that  transactions  be- 
tween husband  and  vrife,  by  which  creditors  are 
prevented  from  collecting  their  debts,  will  be 
scrutinized  closely,  held  to  apply  where  a  wife 
claimed  money  which  she  had  deposited  as  in- 
demnity at  her  husband's  direction  to  secure  his 
release  on  bail.— Valparaiso  State  Bank  t.  Peter- 
michcl,  143  N,  W.  826. 
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191  (Iowa)  Evidence,  in  an  action  on  a  con- 
tract guaranteeing  the  payment  of  the  obliga- 
tions of  a  corporation,  held  to  show  that  the 
contract  only  guaranteed  the  payment  of  the 
?6,000  which  the  corporation  contemplated  bor- 
rowing when  the  guaranty  contract  was  deliver- 
ed.—Farmers'  Nat.  Bank  of  Oskaloosa  v.  Upde- 
graf,  143  N.  W.  481. 

GUARDIAN  AND  WARD. 

See  Adoption,  {  20;  Judgment,  {  590;  limita- 
tion of  Actions,  {  21. 

n.  AFFOIHTMEirr,    QUAUFICATION, 
ANB  TENXTBE   OF   OTTARBIAN. 

S25  (S.D.)  Both  by  virtue  of  Civ.  Code,  (S 
148,  159,  and  the  inherent  power  of  the  court,  a 
guardian  appointed  by  the  circuit  court  can- 
not be  removed  by  the  county  court. — State  v. 
KeUey,  143  N.  W.  953. 

tV.  SAI.EB   AND    COKVETANCEB   UK- 
DEB  OBDEB  OF  OOXTBT. 

{  105  (Minn.)  Where  a  joint  contract  was 
made  by  the  holder  of  the  fee  title  and  the 
guardian  for  the  holder  of  the  life  estate  sub- 
ject to  approval,  and  the  probate  court  refused 
to  confirm  the  sale,  the  contract  was  properly 
set  aside  aa  to  both  vendors.— Richardson  v.  Ko- 
tek,  143  N.  W.  973. 

V.  ACTIONS. 

S  125  (N.D.)  A  ward's  right  of  action  against 
his  guardian  or  guardian's  sureties  cannot  ac- 
crue, even  after  be  has  attained  his  majority, 
until  an  accounting  in  the  county  court — 
Gronna  v.  Goldammer,  143  N.  W.  394. 

Vm.  X.IABII.ITIES  ON  QVABDIAN- 
BHIF  BONDS. 

f  182  (N.D.)  In  order  for  the  three-year  lim- 
itation period  prescribed  by  Kev.  Codes  1905, 
§  8284,  to  begin  to  run  against  recovery  on  a 
guardian's  bond,  it  is  essential  that  the  guard- 
ian shall  have  been  formally  discharged.— Gron- 
na y.  Goldammer,  143  N.  W.  394. 

Since  the  sureties  on  a  guardian's  bond  may 
require  proper  accountings,  failure  of  a  guard- 
ian to  file  his  final  account  and  obtain  a  dis- 
charge will  suspend  as  to  them  the  operation  of 
Rev.  Codes  1905,  §  8284,  which  provides  that 
no  action  can  be  maintained  on  a  guardian's 
bond  after  three  years  from  the  guardian's  dis- 
charge.— Id. 

As  used  in  Rev.  Codes  1905,  i  8284,  providing 
that  no  action  can  be  maintained  against  the 
sureties  on  a  guardian's  bond,  unless  com- 
menced within  three  years  from  the  guardian's 
discharge,  the  word  "discharge"  means  a  formal 
discharge  by  the  court.— Id. 

HABEAS  CORPUS. 

See  Constitutional  Law,  i  42. 

I.  NATDBE   AND   OBOTTNDS   OF 
BEMEDT. 

§4  (Wis.)  Where  the  district  court  had  juris- 
diction to  construe  a  statute  making  it  unlaw- 
ful to  practice  osteopathy  without  a  license,  er- 
ror, if  any,  in  making  the  term  "osteopathy" 
cover  more  than  it  should  cover  was  not  juris- 
dictional error  and  the  remedy  therefor  was  by 
appeal.— Arnold  v.  Schmidt,  143  N.  W.  1055. 

8  30  (Wis.)  The  error  of  a  municipal  court  in 
dismissing  an  appeal  from  the  district  court  of 
Milwaukee  county  in  a  criminal  case  is  not  re- 
viewable in  habeas  copus  by  accused  after  sen- 
tence in  the  district  court.— Arnold  r.  Schmidt, 


the  unlawful  detention  takes  place. — State  v. 
Nebraska  Children's  Home  Society,  143  N.  W. 
203. 

1 99  (Neb.)  A  father,  the  sole  surviving  par- 
ent, by  agreement  in  writing  may  surrender  the 
custody  of  his  infant  child  to  another  so  as  to 
confer  on  the  latter  legal  custody  and  cannot 
thereafter  repudiate  the  agreement  and  regain 
custody  of  the  child  in  the  absence  of  a  breach  <vf 
the  agreement,  abuse  of  the  child,  or  where  the 
child's  best  interest  requires  it. — State  ▼.  Ne- 
braska Children's  Home  Society,  143  N.  W.  20a 

A  father,  the  sole  surviving  parent  of  certain 
children,  having  given  them  into  the  custody  of 
another,  evidence  held  to  show  that  a  child's 
best  interest  required  that  she  remain  in  such 
custody  and  that  she  should  not  be  returned  to 
the  father  after  his  marriage  to  another. — Id. 

S  102  (Wis.)  The  reviewing  court  in  habeas 
corpus  must  necessarily  pass  upon  the  decisioo 
of  the  committing  magistrate  if  propeiiy  pre- 
sented ;  it  can  examine  the  evidence  only  suffi- 
ciently  to  discover  whether  there  was  any  sub- 
stantial ground  for  his  exercise  of  judgment, 
but  it  cannot  weigh  the  evidence.— Arnold  v. 
Schmidt,  143  N.  W.  1056. 

.  i  105  (Wis.)  Under  St.  19U,  S  3408,  prohib- 
iting the  writ  of  habeas  corpus  after  commit- 
ment or  detention  by  virtue  of  a  final  judgment 
of  a  competent  tribunal,  and  section  3410.  re- 
quiring the  application  to  state  that  the  person 
restrained  was  not  so  committed,  the  court  hear- 
ing an  application  should  deny  the  writ  when 
such  conviction  appears,  and,  when  it  did  not 
appear  until  the  hearing,  should  quash  it,  and 
remand  the  prisoner.- Arnold  r.  Schmidt,  143 

8  110  (Wis.)  Habeas  corpus  is  in  its  nature 
a  summary  proceeding,  and  it  is  an  abuae  of  the 
writ  to  issue  it.  remand  the  accused  to  the  cus- 
tody of  his  attorney,  or  permit  him  to  go  at 
large  on  his  own  recogni^nce,  and  then  hold 
the  cause  under  consideration  for  several  months. 
—Arnold  v.  Schmidt,  143  N.  W.  1055. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  $|  1027-1068:  Criminal 
Law,  M  1160, 1174,  1186. 

HEARING. 

See  WillB,  {{  318-332. 

HEARSAY  EVIDENCE. 

See  Evidence,  H  317-320. 

HEIRS. 

See  Insurance,  |  217. 

HIGH-WATER  MARK. 

See  Navigable  Waters,  {{  36,  44. 

HIGHWAYS. 

See  Eminent  Domain,  {g  101,  266,  270;  Ex- 
plosives, i  12;  Lis  Pendens;  Navigable  Wa- 
ters, S 1. 

n.  HXGKWAY  DISTBIOTS  AND 
OFFIOEBS. 

i  90  (Neb.)  Cities  of  the  second  class  and  vil- 
lages were  "road  districts"  within  Road  Law,  { 
76,  as  it  existed  prior  to  the  amendment  (Comp. 
St.  1901.  c.  78).— City  of  Albion  v.  Boone  Coun- 
ty, 143  N.  W.  749;  VUlage  of  Cedar  Rapids  v. 
Same,  Id.  752;  Village  of  Petersburg  v.  Same, 
Id.;   Village  of  St  Edward  v.  Same,  Id. 
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m.   COHSTBVOTIOir.  nEFBOVEMEIfT, 
AHS  BEPAIB. 

S  1 20  (Neb.)  Where  a  landowner  knows  of  the 
tiling  of  a  highway  and  assists  in  making  drains 
on  his  own  land,  he  cannot,  several  years  after- 
'ward,  enjoin  the  maintenance  of  the  drains 
though  more  water  has  been  discharged  upon  his 
land  than  he  expected,  and,  though  the  land- 
owner above  him  has  failed  to  keep  his  promise 
to  stop  the  flow  of  water  at  intervals  so  as  to 
permit  farming. — Wacbter  v.  Lange,  148  N.  W. 

Where  public  authorities  in  constructing 
drains  along  a  highway  to  render  it  passable,  di- 
vert the  waters  of  a  pond  upon  the  land  of  one 
not  consenting  to  the  work,  they  may  not  ordi- 
narily be  enjoined,  but  are  liable  for  damages 
to  one  whose  lands  or  crops  are  injured. — Id. 

Public  authorities  may  construct  drains  along 
the  side  of  highways  when  necessary  to  render 
them  passable. — Id. 

rV.   TAXES,  ASSES81CEKTS,  AJSO 
WORK  Oir  HIGHWAYS. 

S  122  fNeb.)  The  provision  of  the  road  law 
authorizing  a  county  to  raise  a  road  fund  by  tax- 
ation is  not  violative  of  Const  art.  0,  §  7,  provid- 
ing that  the  Legislature  shall  not  impose  taxes 
upon  municipal  oorporationE  for  corporate  pur- 
poses.—City  of  Albion  v.  Boone  County,  143  N. 
W.  749;  Village  of  Cedar  Rapids  v.  Same,  Id. 
752;  Village  of  Petersburg  v.  Same,  Id.;  Vil- 
lage of  St.  Edward  v.  Same,  Id. 

§  130  (Neb.)  As  between  the  county  and  the 
city  upon  whose  property  a  road  tax  has  been 
collected,  the  county  does  not  hold  the  city's 
portion  of  the  tax  in  its  own  right  but  holds  as 
trustee,  and  hence  it  cannot  acquire  title  to  same 
by  lapse  of  time  but  is  charged  with  a  continu- 
ing duty  to  pay  same  over  to  the  city.— City  of 
Albion  v.  Boone  County,  143  N.  W.  749;  Vil- 
lage of  Cedar  Rapids  v.  Same,  Id.  752;  Village 
of  Petersburg  v.  Same,  Id. ;  Village  of  St.  Ed- 
ward V.  Same,  Id. 

Failure  of  a  city  to  demand  from  the  county 
payment  of  its  portion  of  a  road  fund  for  a  se- 
ries of  years  will  not  constitute  laches  on  the 
city's  part. — Id; 

V.  REOUXATIOH  ANO  USE  FOB 

TBAVEL. 

(A)   Obstraotlona    and    BmoroaoliineiitB. 

{  155  (Iowa)  While  one  whose  property  is 
depreciated  in  value  by  the  obstruction  of  a 
public  highway  may  sue  to  enjoin  the  obstruc- 
tion, one  whose  only  injury  is  that  he  is  requir- 
ed to  travel  over  a  road  not  so  convenient  as 
the  one  obstructed  has  no  capacity  to  sue. — 
Bryan  v.  Petty,  143  N.  W.  987. 

§  155  (Minn.)  A  plaintiff  cannot  sue  to  abate 
the  obstruction  of  a  highway  and  for  damages, 
where  the  injury  is  one  common  to  himself  and 
the  general  public— Painter  v.  Gunderson,  143 
N.  W.  910. 

(II)  Uae  of  Hlvltvray  and  Lavr  of  tbe  Road. 

1 181  (Iowa)  In  an  action  for  injuries  to  the 
plaintiff  by  a  horse  becoming  frightened  at  de- 
fendant's automobile,  facts  held  insufficient  to 
show  actionable  negligence  on  defendant's  part. 
— Gearhart  v.  Stouder,  143  N.  W.  499. 

{  184  (Iowa)  Where,  in  an  action  for  injuries 
by  plaintiff's  horse  becoming  frightened  at  de- 
fendant's automobile,  the  court  charged  that 
plaintiff  could  not  recover  if  she  was  guUty  of 
contributory  negligence,  the  instruction  was  not 
objectionable  because  it  did  not  further  charge 
that  plaintiff's  negligence  could  not  be  "contribu- 
tory" unless  it  was  a  direct  and  proximate  cause 
of  her  injury.— Gearhart  v.  Stouder.  148  N.  W. 

HOMESTEAD. 

See  Execators  and  Administrators,  f  281;  Me- 
chanics' Liens,  $  1S2. 


I.  HATmtE,  ACQUISITIOH,  AND 

EXTENT. 

(D)   Property  Conatltvtlnc  Homestead. 

i  62  (S.D.)  A  homestead  which  consisted  of 
13  acres  with  a  dwelling  thereon  was  exempt  as 
such  from  a  mechanic  s  lien. — Floete  Lumber 
Co.  V.  Hodges,  143  N.  W.  949. 

{73  (S.D.)  Any  structure  which  is  sufficient 
for  a  debtor  and  his  family  to  actually  live  in 
for  six  months  in  the  winter  time  is  sufficient 
for  the  purpose  of  establishing  the  structure  as 
a  dwelling  within  the  homestead  exemption  law. 
—Floete  Lumber  Co.  v.  Hodges,  143  N.  W.  949. 

(B)  Iilabllltles   Bnforeeable   Acalnat 
Homestead. 

§  103  (Iowa)  The  judgment  lien  on  a  home- 
stead, under  Code  1897,  §  2976,  is  like  any  other 
judgment  lien,  except  that  it  cannot  be  en- 
forced until  the  other  property  of  the  debtor  is 
exhausted,  and  so  does  not  continue  for  longer 
than  the  10  years  prescribed  by  Code  1897,  ( 
3801.^James  v.  Wusman.  143  .N.  W.  428. 

g  1 03  (Minn.)  Where  a  vendor,  instead  of  con- 
vening a  lot  directlv  to  the  vendee,  conveys  to  a 
third  person  actually  residing  thereon,  and  the 
third  person  conveys  to  the  vendee,  an  existing 
judgment  against  the  third  person  does  not  be- 
come a  lien  as  against  the  vendee;  the  third 
person's  interest,  if  any,  being  his  homestead,  not 
subject  to  the  judgment.— Goswiti  v.  Jefferson, 
143  N.  W.  720. 

I  108  (Iowa)  Under  Code,  §{  2976,  2985,  3367, 
3376,  providing  for  the  setting  off  and  distribu- 
tion of  a  homestead  to  a  surviving  spouse,  where 
a  widow  joined  her  husband  in  mortgages  on 
land,  including  that  subsequently  set  off  to  her 
as  a  homestead  in  the  administration  of  her  hus- 
band's estate,  and,  she  having  elected  to  take  her 
distributive  share,  the  property  was  sold,  the 
proceeds  of  the  homestead  interest  set  off  to  her 
was  only  secondarily  liable  for  the  mortgage 
debt.— Walther  v.  Ruark,  143  N.  W.  503. 

H.  TBANSFEB  OB  XNOVMBBANCE. 

g  1 1 2  (Iowa)  An  oral  agreement  with  a  hus- 
band and  wife  to  transfer  certain  real  estate  to 
plaintiffs  in  consideration  of  plaintiffs  caring  for 
them  during  the  rest  of  their  lives,  which  plain- 
tiffs did,  possessing  the  property  jointly  with 
them    during   their   lives   may   be   enforced   as 

rinfit  the  homestead.— Ilurst  v.  Jenkins,  143 
W.  401. 

§118  (Neb.)  As  used  in  Comp.  St.  100& 
(Comp.  St.  1911)  c.  36,  g  4,  providing  that  any 
conveyance  or  incumbrance  of  the  homestead 
must  be  executed  and  acknowledged  by  both  bus- 
band  and  wife,  the  word  "homestead"  means  the 
house  and  parcel  of  land  where  the  family  re- 
side and  have  their  home. — Anderson  v.  Schertz, 
143  N.  W.  238. 

Under  Comp.  St.  1905  (Comp.  St.  1911)  c.  36, 
(  4,  any  conveyance  or  incumbrance  made  of  the 
homestead  is  absolutely  void  unless  executed 
and  acknowledged  by  both  husband  and  wife.— 
Id. 

1119  (Neb.)  Under  Comp.  St  1905  (Comp.  St 
1911)  c.  30,  J  4,  a  contract  in  writing  to  con- 
vey a  homestead,  which  has  been  signed  by  both 
husband  and  wife,  but  not  acknowledgrd  by 
either,  is  void  as  to  the  entire  homestead,  though 
the  homustcad  exceed  $2,000  in  value;  the 
meaning  of  the  term  "homestead"  as  used  in 
this  statute  not  being  limited  to  the  $2,000  ex- 
emption.—Anderson  V.  Schertz,  143  N.  W.  238. 

m.   BIGHTS   OF  SURVIVING  HtTS- 

BANS,  WIFE,  CHILDBEN, 

OB  HEIBS. 

g  138  (Iowa)  Under  Code  1873,  {  2007,  per- 
mitting the  surviving  spouse  to  occupy  the 
homestead,  unless  oUierwise  disposed  of,  and 
section  20)08,  permitting  the  survivor  to  elect 
to  retain  the  homestead  for  life  in  lieu  of  the 
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V.   PBOTEOTIOir  Ain)  ENFORCEMENT 
OF   BIGHTS. 

S2I4  (Neb.)  In  a  contested  anit  to  e^tabliah 
homestead  rights,  failure  to  prove  the  acquisi- 
tion or  occupancy  of  a  homestead  defeats  plain- 
tiffs case.— Cunningham  t.  Marshall,  143  N.  W. 
197. 

HOMICIDE. 

Vn.  EVIDENCE. 
(K)   'WelKlit  and  Safflclener. 

1 228  (Minn.)  Defendant's  contention  on  a 
trial  for  murder,  that  the  state  failed  to  prove 
the  corpus  delicti,  in  that  there  was  no  direct 
evidence  that  deceased,  who  was  shown  to  be 
his  wife,  was  a  human  being,  held  without 
merit— SUte  v.  Rosk,  143  N.  W.  782. 

Vni.  TBIAIi. 

(D)   Verdict. 

{309  (Minn.)  Failure  to  instnict  on  man- 
slaughter held  not  error,  where  the  evidence 
showed  defendant  to  be  guilty  of  murder,  un- 
less not  guilty  on  the  ground  of  insanity. — 
State  T.  Ruslt,  143  N.  W.  782. 

HUSBAND  AND  WIFE. 

See  Adultery,  |  7;  Courts,  |  163;  Descent  and 
Distribution,  J  56;  Divorce;  Fraudulent 
Gonveyances,  H  104,  299;  Intoxicating  Liq- 
uors, I  295;  Limitation  of  Actions,  {  103; 
Witnesses,  i  129. 

m.  CONVEYANCES.  CONTBACTSjAND 

OTHER  TRANSACTIONS  BETWEEN 

HUSBAND  AND   WIFE. 

i  42  (Neb.)  Evidence  held  insufficient  to  show 
a  partnership  as  to  creditors  lietween  the  debtor 
and  his  wife.— Conservative  Ldfe  Ina.  Co.  v. 
Boyce,  143  N.  W.  468. 

VI.  ACTIONS. 

{210  (Minn.)  Under  Rev.  Laws  1905,  {  4056, 
a  married  woman  may  sue  in  forcible  entry  and 
detainer  to  recover  her  own  property,  without 
her  husband  being  a  party. — Twitchell  v.  Cnm- 
mings,  143  N.  W.  785. 

Vm.   SEPABATION    AND    SEPARATE 
MAINTENANCE. 

(288  (Mich.)  A  delay  of  several  years  in 
bringing  an  action  for  separate  maintenance 
under  Como.  Laws  1897,  |  8686,  during  part 
of  which  time  suits  for  divorce  by  the  husband 
were  pending,  is  not  such  laches  as  will  bar 
the  wife's  right — Parkinson  v.  Parkinson,  143 
N.  W.  4. 

I  299  (Iowa)  In  an  action  for  separate  main- 
tenance, where  the  wife  objected  to  being  com- 
pelled to  live  with  her  husband's  parents  with 
whom  she  could  not  agree,  the  court  might  prop- 
erly enter  a  decree  requiring  the  husband  to  fur- 
nish her  a  home  apart  from  that  of  his  parents 
under  a  penalty  of  finding  him  guilty  of  deser- 
tion upon  failure  and  awarding  separate  main- 
tenance as  an  incident  to  such  finding. — Hirschl 
V.  Hirschl,  143  N.  W.  538. 

A  proceeding  for  separate  maintenance  being 
in  equity,  the  court  has  authority  to  continue 
the  case  and  later  decree  separate  maintenance 
because  of  the  husband's  refusal  to  comply  with 
its  decree  ordering  him  to  furnish  a  home  for 
his  wife  apart  from  that  of  his  parents. — ^Id. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 


IMfLltD  CONTRACTS. 

See  Work  and  Labor. 

IMPROVEMENTS. 

See  Life  Estates,  {  17;  Municipal  Corpora- 
tions, {{  269-523;  Partition,  {  85;  Tenancy 
in  Common,  {  29. 

{2  aowa)  Code,  §{  2964,  2967,  relating  to 
what  shall  constitute  color  of  title  by  an  occupy- 
ing claimant  of  land  recovered  by  the  tme  own- 
er, held  remedial  in  character  so  as  to  be  con- 
strued to  effectuate  the  objects  intended. — Ben- 
ton V.  Dumbarton  Realty  Co.,  143  N.  W.  5S& 

§  4  (Iowa)  The  fact  that  the  property  describ- 
ed by  the  deed,  relied  upon  by  an  occnpyin; 
claimant  as  color  of  title,  has  been  washed 
away  by  the  river  and  other  land  deposited  in 
the  same  place  would  not  so  affect  the  deed  as 
to  prevent  it  from  being  color  of  title. — Bentoo 
V.  Dumbarton  Realty  Co.,  148  N.  W.  586. 

Under  Code,  {  2967,  providing  that  a  per- 
son has  color  of  title  who  has  occupied  a  tract 
for  five  years,  or  for  less  time,  if  he  has  madr 
valuable  improvements  with  the  owner's  knowl- 
edge or  consent  etc.,  in  determining  the  rights 
of  an  occupying  claimant,  only  the  lots  on  which 
he  made  bis  improvements  and  to  which  he 
claims  title  should  be  considered. — Id. 

A  void  deed  may  lie  color  of  title  so  aa  to  sup- 
port the  claim  of  an  occupying  claimant  fur 
improvements. — Id. 

In  an  action  by  an  occapying  claimant  to  re- 
cover the  value  of  improvements  of  land  which 
was  adjudicated  to  defendant  there  was  no 
prejudicial  error  in  permitting  plaintiff  to  show 
payment  of  taxes  as  an  evidence  of  his  good 
faith  in  claiming  the  land. — Id. 

One  who  occupied  premises  since  1008  when 
they  were  surveyed  by  the  state,  and  applied  to 
purchase  a  part  thereof  on  October  9,  1905, 
which  application  was  granted,  and  patent  is- 
sued March  31,  1906,  from  which  time  he  held 
possession  until  19ll,  when  ousted  by  a  decree 
of  courtjWas  an  "occupying  claimant"  within 
Code,  {  2968,  so  as  to  be  entitled  to  recover  for 
improvements. — Id. 

An  occupying  claimant  may  rely  upon  several 
instruments,  including  a  deed  to  him  and  a  grant 
to  him  by  the  state,  as  constituting  color  «f 
title  to  support  his  claim  for  improvement — Id. 

Under  Code,  (  2967,  providing  that  a  person 
has  color  of  title  entitling  him  to  claim  as  an 
occupying  claimant  if  he  has  occupied  a  tract 
for  five  years  or,  who  has  occupied  it  for  a  less 
time,  if  he  has  made  valuable  improvements 
with  the  owner's  knowledge  or  consent,  etc.,  the 
improvements  may  have  been  made  before  the 
expiration  of  the  five-year  period,  where  claim- 
ant had  occupied  the  land  for  more  than  five 
years  before  his  right  of  possession  was  chal- 
lenged.— Id. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  {§  89,  93. 


INCEST. 


{  14  (Minn.)  SMdence  held  sufScijent  to  su{ 
port  a  ven" 
N.  W.  119, 


port  a  verdict  of  guilty.— State  v.  Wallen 


sup- 
,  1& 


INCOME. 

See    Executors    and    Administrators,    {(    181, 
195. 

INDEMNITY. 

See  Guaranty. 

{  15  (Mich.)  Where      defendants      contracted 
generally  to  indemnify  plaintiff  surety  company 
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XnltiatlTa  and  Ref  ereBdwnt 


against  loss  on  bonds  executed  for  defendant 
W.,  they  were  liable  for  a  loss  paid  by  plaintiff 
in  good  faith,  notwithstanding  plaintiff  might 
have  escaped  liability  by  relying  on  a  contract 
limitation  on  its  bond.— Fidelity  &  Deposit  Co. 
of  Maryland  v.  Hibbler,  148  N.  W.  604. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  f  88. 

INDETERMINATE  SENTENCE. 

See  Criminal  Law,  §  1206. 

INDICTMENT  AND  INFORMATION. 

See  Adultery,  {  7;  Criminal  Law,  gf  147,  301, 
898;  Disorderly  House;  Food,  f  20;  Libel 
and  Slander,  %  152. 

V.  BEQUIBXTES  AMD  SmPFICIEHOT 
OF  ACC1TSATIOH. 

8  110  CMich.)  Dnder  the  express  provisions  of 
'Comp.  Laws,  |  11924,  an  information  which 
charges  the  unlawful  selling  of  intoxicating  liq- 
uor to  an  habitual  drunkard  in  the  language  of 
Comp.  Laws,  §  5391,  creating  that  offense,  is 
sufficient— People  v.  Smith,  143  N.  W.  12. 

S  tlO  (S.D.)  In  prosecutions  for  libel,  an  in- 
tent to  injure  the  party  libeled  need  not  neces- 
sarily be  pleaded  in  the  language  of  the  statute, 
in  view  of  Code  Cr.  Proc  §  228.— State  v.  Fob- 
burgh,  143  N.  W.  279. 

-VI.  JOniDEB  OF  PARTIES.  OFFENSES, 

AND   COUNTS.  DDPUOITT. 

AND  EI.EOTION. 

{  125  (Neb.)  Since,  under  Comp.  St  1911,  c. 
no,  i  8,  each  act  of  selling  or  giving  away  the 
liquors  named  to  minors  is  a  crime,  an  indict- 
ment charging  in  the  same  count  the  selling  and 
giving  to  a  minor  any  such  liquors  is  duplici- 
tous,  and  will  be  quashed  on  motion. — State  t, 
Freiburghouse,  148  N.  W.  933. 

§  132  (Micb.)  It  was  not  error  to  refuse  to 
quash  an  information  which  charged  in  two 
counts  a  sale  of  liquor  to  an  habitual  drunkard 
and  the  sale  to  one  to  whom  tbe  sale  of  liquor 
had  been  forbidden  by  the  mayor,  where  the 
prosecution  was  required  to  elect  iipon  which 
count  it  would  proceed.— People  v.  Smith,  143 
N.  W.  12. 

Vn.  MOTION  TO  QXTASH  OB  DISMISS, 
AND  DEXCUBBEB. 

i  137  (Minn.)  Where  no  prosecution  for  adul- 
tery has  been  commenced  before  an  examining 
magistrate,  an  indictment  showing  that  the 
offense  was  committed  more  than  one  year  be- 
fore the  return  thereof  is  subject  to  a  motion  to 
^uash.— State  t.  Dlugi,  143  N.  W.  971. 

Vm.   AMENDMENT. 

{  156  (Iowa)  A  statute  authoricing  amend- 
ment of  an  indictment  in  matter  of  form  is  not 
unconstitutional.— State  v.  Schumacher,  143  N. 
W.  1110. 

INDORSEMENT. 

See  Bills  and  Notes,  $f  193,  211. 

INFANTS. 

See  Constitutional  Law,  |  46 ;  Criminal  Law,  I 
1209;  Evidence.  {  817;  Explosives,  {  7: 
Guardian  and  Ward;  Intoxicating  Liquors,  t 
93 ;  Parent  and  Child. 

n.  cxrsTODT  and  protection. 

i  12  (Minn.)  The  general  statutory  system  of 
providing  for  the  poor  does  not  curtail  tbe  legis- 
lative power  to  enact  legislation  such  as  the 
Mothers'  Pension  Law,  or  prevent  the  enforce- 
ment of  such  law.— State  v.  Klasen,  143  N.  W. 
084. 


i  I2i/j  [New,  vol.  17  Key-No.  Series]  (Minn.) 
The  state,  as  parens  patrise,  may  take  control 
of  a  child  upon  the  sole  ground  of  the  parent's 
financial  inability  to  support  it,  whenever  such 
inability  constitutes  a  menace  to  the  child's 
fundamental  welfare.— State  v.  Klasen,  143  N. 
W.  084. 

A  child  dependent  on  the  public  for  support  is 
within  Laws  1913,  c.  260,  and  hence  within  the 
Mothers'  Pension  Law,  authorizing  the  court  to 

Eut  the  child  in  the  custody  of  its  mother,  and 
X  amount  to  be  paid  by  county  for  its  support, 
though  the  sole  reason  for  such  dependency  is 
the  parent's  financial  inability,  and  there  is  no 
delinquency  on  the  child's  part  or  other  unfit- 
ness on  the  parent's  part. — Id. 

The  Mothers'  Pension  Law  applies  in  a  coun- 
ty wherein  the  town  system  of  caring  for  the 
poor  prevails,  as  well  as  elsewhere,  and  also  in  a 
city  ui  such  county,  though  it  maintains  its 
own  pauper  system. — Id. 

Where,  on  ap  application  for  relief  under  the 
Mothers'  Pension  Law,  it  appeared  that  a  city 
furnished  $25  per  month  toward  the  mainte- 
nance of  the  family,  which  consisted  of  a  mother 
and  six  children,  ranging  from  one  to  nine  years 
of  age,  and  that  they  nad  no  other  means  of 
sustenance,  an  order  of  the  county  court  direct- 
ing the  county  to  contribute  $15  per  month  to- 
ward their  support  was  proper. — Id. 

A  joint  application  for  relief  under  the  Moth- 
ers' Pension  Law  may  be  made  on  behalf  of  all 
the  children  of  tbe  same  parents  residing  with 
their  mother. — Id. 

Where  a  joint  application  is  made  for  relief 
under  lie  Mothers  Pension  Law  on  behalf  of 
all  the  children  of  the  same  parents  residing 
with  their  mother,  tbe  court  need  not  make  the 
same  order  with  reference  to  all  the  children. 
—Id. 

g  16  (Iowa)  Under  the  Juvenile  Court  Act, 
Code  Supp.  g  254al4,  a  boy  who  is  over  the 
age  of  16  years  is  not  subject  to  its  provisiong. 
-De  Kay  v.  Oliver,  143  N.  W.  508. 

g  18  (Iowa)  That  the  papers  in  proceedings  in 
the  district  court  for  the  commitment  to  the  in- 
dustifial  school  of  a  boy  under  18  years  who  had 
been  convicted  in  a  police  magistrate's  court  des- 
ignated the  court  as  a  juvenile  court  does  not 
defeat  the  jurisdiction  which  the  district  court 
had,  under  Code,  g  2708,  as  amended  by  Acts 
34th  Gen.  Assem.  c.  136.— De  Kay  v.  Oliver,  143 
N.  W.  508. 

g  18  (Minn.)  Laws  1913,  c.  260,  giving  the 
probate  court  in  counties  of  less  than  60,000 
inhabitants  jurisdiction  of  cases  under  the  juve- 
nile court  act,  repeals  Laws  1913,  c.  43,  giving 
the  district  court  exclusive  jurisdiction  or  such 
cases  in  counties  having  a  population  of  not  less 
than  33,000.— State  v.  Klasen,  143  N.  W.  984. 

g  19  (Iowa)  Tbe  failure  of  the  district  court 
to  serve  notice  upon  the  parents  of  a  minor 
convicted  in  an  inferior  court  of  a  hearing  as  to 
his  commitment  to  the  industrial  school,  as  re- 
quired by  34th  Gen.  Assem.  c.  136,  does  not  ren- 
der the  commitment  void,  where  both  parents 
were  present  at  the  bearing. — De  Kay  t.  Oliver, 
143  N.  W.  508. 

§  1 9  (S.D.)  A  proceeding  by'  which  a  child  is 
committed  to  the  State  Cbildrens'  Home  is  one 
substantially  in  the  nature  of  a  guardianship 
proceeding.— State  v.  Kelley,  143  N.  W.  953. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE  TAX. 

See  Taxation,  g  889. 

INITIATIVE  AND  REFERENDUM. 

See  Municipal  Corporations,  g  33. 
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INJUNCTION. 


See 


ee  Action,  I  7;  Appeal  and  Error,  f  954; 
Drains,  |  40;  Highways,  {  120;  Intoxicating 
Liquors,  {  270;  Landlord  and  Tenant,  §  55; 
Municipal  Corporations,  i  48 ;  Navigable  Wa- 
ters, i  44 ;  Waters  and  Water  Courses,  f  201. 

U.  SUBJECTS   OF  PBOTEOTIOM  AKD 
BEUEF. 

(A)  Action*  mad  Other  I.eKmI  Proeeedlaca. 

{  26  (Neb.)  An  action  to  enjoin  a  suit  at  law 
and  to  reform  the  written  contract  involved  in 
such  action  is  supportable  only  on  the  ground 
that  plaintiff  is  entitled  to  reformation.— Hal- 
gren  v.  Becker,  143  N.  W.  467. 

(B)  Prop«rtTi    ConTermmec*!    mad    Incnm- 

braacea. 

{36  (Neb.)  Injunction  will  not  lie  to  obtain 
possession  of  real  estate  where  the  circumstanc- 
es do  not  render  inadequate  plaintiff's  ordinary 
legal  remedies,  such  as  ejectment  and  forcible 
entry  and  detainer.— BoUinrake  v.  Neeland,  143 
N.  W.  809. 

1 48  (Iowa)  A  permanent  injunction  will  be 
issued  to  restrain  owners  from  allowing  domes- 
tic animals  to  trespass  upon  the  lands  of  an- 
other.—Kimple  T.  Schafer,  143  N.  W.  505. 

m.  ACTIONS  FOB  INJUKOTIONS. 

{  126  (Mich.)  In  a  suit  to  restrain  the  en- 
forcement of  a  railroad  bond  and  coupons,  part 
of  a  series  alleged  to  have  been  destroyed  and 
refunded,  the  burden  is  on  complainant  to  show 
by  a  preponderance  of  the  evidence  that  it 
would  be  inequitable  to  allow  defendant  to  re- 
cover on  the  bond  and  coupons. — Toledo,  S.  & 
M.  Ry.  Co.  V.  Peters,  143  N.  W.  la 

{  128  (Mich.)  Evidence  held  insufiBcient  to 
entitle  railroad  company  to  relief  against  the 
enforcement  of  a  bond  and  coupons  attached 
thereto  payable  to  bearer  as  against  defendant 
occupying  the  position  of  a  bona  fide  holder 
for  value  on  the  theory  that  the  series  of  which 
the  bond  in  question  was  a  part  bad  been  re- 
funded and  toe  old  bonds  destroyed  by  fire.- 
Toledo,  S.  &  M.  Ry.  Co.  v.  Peters,  143  N.  W. 
la 

IV.  PBEI.IMINABT  ANB  INTEBI.OCU« 
TOBT  IirJTJHCXIONS. 

(A)  OroaadB  aad  rroeeedlaara  to  Proeare. 

1 135  (N.D.)  A  mistake  of  law  committed  by 
the  trial  court  in  granting  a  mandatory  injunc- 
tional  order  for  the  destruction  of  property, 
pending  the  trial  of  an  action  on  its  merits,  is 
an  abuse  of  discretion. — Bissel  v.  Olson,  143  N. 
W.  340. 

Vn.   VIOIiATION    ANB    PITVISHBIBirT. 

!  230  (N.D.)  The  dismissal  of  the  original  ac- 
tion for  an  injunction  to  abate  a  liquor  nui- 
sance brought  under  Rev.  Codes  1905,  §  9374, 
does  not  dismiss  an  attachment  for  contempt 
for  the  violation  of  the  injunction. — State  v. 
District  Court  for  Stark  County  in  Tenth  Judi- 
cial Dist.,  143  N.  W.  143. 

A  charge  of  contempt  for  disobeying  an  in- 
junction which  has  been  dismissed  prior  to  the 
institution  of  subsequent  proceedings  without  a 
hearing  on  the  merits  is  not  former  jeopardy, 
nor  is  it  res  judicata  as  to  the  subsequent  pro- 
ceedings for  disobedience  of  the  same  injunction 
covering  aU  the  time  embraced  in  the  former 
proceedings  and  time  subsequent  thereto. — Id. 

INNUENDO. 

See  Libel  and  Slander,  H  S6,  9i. 

IN  PAIS. 

See  Estoppel,  St  62-74. 


INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors;  At- 
torney and  Client,  |  129;  Bankruptcy;  Re- 
ceivers, I  158. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  fl  789-847 ;  Trial. 
H  192-296,  412. 

INSURANCE. 

See  Appeal  and  Error,  {{  1002,  104&  1064: 
Attorney  and  Client.  I  104;  Cancellation  of 
Instruments,  I  13;  Evidence,  ^  179;  Parties. 
S  51 ;  Trial,  f  296. 

IX.  nrSUBANOB  COMFAXIE8. 
(B)    Mntaal  Coaipaalea. 

i  55  (Neb.)  The  liability  of  members  of  a  mb- 
tual  insurance  company  organized  under  Laws 
1897,  c.  45,  held  to  be  of  the  same  nature  as 
the  liability  of  a  stockholder  in  an  ordinary 
stock  corporation.— Randall  v.  McClain,  143  N. 
W.  478. 

1 71  (Neb.)  An  action  by  the  receiver  of  a 
mutual  insurance  company  organized  under 
Laws  1897,  c.  45,  providing  that  persons  efte*!- 
ing  insurance  shall  be  members  during  the  peri- 
od of  their  insurance,  and  tiiat,  in  case  of  de- 
fault in  the  payment  of  assessments,  the  com- 
pany may  sue  for  and  recover  the  same,  to  re- 
cover an  assessment  against  a  large  number  of 
members,  is  an  action  in  equity,  and  a  sum- 
mons may  issue  to  any  other  county  in  which 
a  defendant  resides  or  may  be  summoned.— 
Randall  v.  McClain,  143  N.  W.  47a 

V.   THE   CONTBACT  IN  OENEBAIi. 

(A)   Nature,  Reqaialtea,  and  Vallditr. 

i  136  (Iowa)  Where  plaintiff  arranged  with 
an  insurance  agent  to  reinsure  on  the  expira- 
tion or  cancellation  of  policies,  a  delivery  of  a 
new  policy,  obtained  through  another  agency  on 
cancelation  of  an  existing  policy,  to  such  agent 
constituted  a  delivery  to  plaintiff. — Warren  v. 
Franklin  Fire  Ins.  Co.,  143  N.  W.  554. 

(B)  CToaatraotloa  aad  Operatioa. 

S  146  (Iowa)  An  ambiguous  policy  will  be  con- 
strued most  strongly  against  the  insurer. — Al- 
len V.  Travelers'  Protective  Ass'n  of  America, 
143  N.  W.  674. 

I  146  (Wis.)  Where  ambiguity  occurs  in  an 
insurance  policy  prepared  by  the  insurer,  the 
words  are  to  be  read  most  favorably  to  the  in- 
sured.— Kresge  v.  Maryland  Casualty  Co.,  14.S 
N.  W.  66a 

I  156  (Iowa)  The  word  "assured"  is  some- 
times u»ed  to  designate  the  party  procuring  th? 
insurance,  the  wourd  "insured"  to  designate  the 
person  whose  life  is  covered ;  but  ordinarily  the 
words  are  synonymons. — Thompson  v.  North- 
western Mut  Life  Ins.  Co.,  143  N.  W.  518. 

i  175  (Neb.)  Where  a  written  application 
for  insurance  of  live  stock  provides  that  no 
liability  shall  attach  until  the  application  has 
been  approved  by  the  home  office,  the  insurance 
company  is  not  liable  for  loss  of  the  stock  be- 
fore such  approval,  though  the  application  has 
been  delivered  to  the  agent  of  the  insurer.— 
Johnston  v.  Indiana  &  Ohio  Live  Stock  Ins. 
Co.,  143  N.  W^.  459. 

Comp.  St.  1911,  c.  43,  {  49j,  relating  to  resi- 
dent agents,  does  not  govern  applications  made 
prior  to  the  taking  effect  of  the  statute. — Id. 

VI.   PBEaPTTMS.   PTTBg.   ANB  ASSESS- 
MENTS. 

i  187  (Neb.)  Where  a  note  for  premium  wa« 
given  as  part  of  the  application,  and  the  insur- 
ance was  not  issued  because  the  maker  refused 
to  present  himself  for  medical  examination,  the 
note  was  not  subject  to  the  defense  of  want  oi 
consideration,  though  the  binding  receipt  wis 
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conditional  on  the  maker's  taking  and  passing 
a  medical  examination  before  the  policy  was  is- 
sued—Uartington  Nat  Bank  ▼.  Giles,  148  N. 
W.  107. 

Vm.   OAMCEIXATION,    STIRBENDEB, 

ABANDONMENT,  OB  BESCIS- 

8ION  OF  POUCT. 

{228  (Iowa)  A  provision  in  a  policy  in  ac- 
cordance witlj  Code  Supp.  1907,  §  1758b,  tliat 
a  fire  policy  shall  be  subject  to  cancellation  by 
the  insnrer  on  five  days'  notice,  held  waived 
where  insured's  agent,  on  receiving  notice  of 
cancellation,  immediately  obtained  a  substituted 

folicy  in  another  company.— Warren  v.  Franklin 
•ire  Ins.  Ca,  143  N.  W.  654. 

X.  FOBFEITUKE     OF     POUOT     FOB 

BREACH  OF  PB0MIS80BT  WAB- 
RANTT,  COVENANT,  OB  CONDI- 
TION SUBSEQUENT. 

(B)  MKttera  Relattnv  to   Prvpertr    or  In- 

tereat    Inanred. 

i  328  (Wis.)  Leaving  insured  personal  proper- 
ty in  the  building  where  insured,  in  the  custody 
of  an  occupant  who  was  without  control  over 
the  property  otherwise  than  to  hold  It  for  the 
assured,  did  not  constitute  a  change  in  the  in- 
tereat,  title,  or  poRsession  of  the  subject  of  the 
insurance.— Linglebaoh  v.  Theresa  Village  Mut 
Fire  Ins.  Co.,  143  N.  W.  688. 

§336  (Mich.)  Where  the  owner  of  a  dwelling 
house  covered  by  a  policy  of  insurance  retained 
such  policy  under  an  agreement  between  himself 
and  a  purchaser,  his  rights  thereunder  could 
not  be  changed  to  his  harm  by  the  purchaser's 
attempt  to  get  insurance  upon  his  interest  with- 
out the  owner's  knowledge. — Smith  v.  American 
Ins.  Co.,  143  N.  W.  54. 

(E)   NoapSTmeBt  of  Premtnms  or  Aaaeaa- 
menta. 

{349  (Wis.)  Default  in  payment  of  assess- 
ment on  the  second  of  three  successive  fire  poli- 
cies in  a  mutual  company,  each  providing  that 
defnuit  in  seasonable  payment  of  an  assessment 
shall  render  the  policy  void,  does  not  render  the 
third  policy  void,  though  the  assessment  was 
payable  during  its  term.— Sturm  v.  Green  Bay 
&  be  Pere  Mut.  Fire  Ins.  Co.,  143  N.  W.  151. 

XI.  ESTOPPEI..  WAIVEB.  OB  AOBEE- 
MENTS  AFFECTINO  BIGHT  TO 

AVOID  OB  FOBFEIT  FOI.ICT. 

{388  (Minn.)  Where  an  insurer,  with  knowl- 
edge that  the  insured  has  taken  out  additional 
insurance  in  violation  of  the  policy,  consents 
thereto,  or  elects  to  treat  the  policy  as  a  sub- 
sisting contract,  he  waives  the  breach  of  the 
policy. — Coppolctti  v.  Citizens'  Ins.  Co.  of  Mis- 
souri, 143  N.  W.  787. 

i  388  (Miun.)  Where  an  employer's  liability 
insurance  corporation  took  charge  of  a  case 
against  an  employer,  but  six  weeks  before  trial 
notified  tbe  employer  that  the  policy  did  not 
cover  the  risk,  and  the  employer  consented  to 
its  conducting  the  litigation  with  this  under- 
standing, the  employers  were  estopped  from  as- 
serting that  the  insurer  had  waived  its  right  to 
deny  liability.— Mann  v.  Employers'  Liability 
Assur.  Corp.,  143  N.  W.  794. 

f  390  (Minn.)  Where  the  procurement  of  ad- 
ditional insurance,  anless  consented  to.  ipso 
facto  avoids  a  policy,  the  mere  failure  of  the  in- 
surer to  cancel  such  policy  after  knowledge  of 
the  additional  insurance  will  not  constitute  an 
election  to  continue  the  policy  in  force. — Cop- 
poletti  T.  Citizens'  Ins.  Co.  of  Missoari,  143  N. 
W.  787. 

XII.   BISKS  AND  CAUSES  OF  LOSS. 

(C)  Guaranty    and    Infl«mnit]p    Inanraaee. 

{  435  (Wis.)  Under  liability  insurance  policy 
erriuding  injuries  caused  by  additions,  altera- 


tions, or  construction  of  building  or  structure, 
vestibnles  in  the  nature  of  storm  doors  held 
neither  an  addition,  alteration,  nor  structure.— 
Kresge  v.  Maryland  Casualty  Co.,  148  N.  W. 
668. 

(B)  Aeeldent  and  Health  Insnraaee. 

S  455  (Iowa)  In  an  action  on  an  accident  poli- 
cy, a  showing  that  deceased  was  killed  in  an 
affray  with  a  burglar  will  establish  the  fact  of 
accidental  death  and  entitle  the  beneficiary  to 
recover,  unless  death  from  such  cause  is  ex- 
empted by  the  policy. — Allen  v.  Travelers'  Pro- 
tective Ass'n  of  America,  143  N.  W.  574. 

Despite  the  rules  of  an  accident  association 
exempting  it  from  liability  for  death  resulting 
from  injuries  intentionally  iniiicted  upon  the 
insured,  it  is  liable  for  death  resulting  from  in- 
juries inflicted  upon  the  insured  in  an  attempt 
to  rob  him  ;  one  section  of  the  constitution  pro- 
viding for  the  death  benefit  in  case  of  accidental 
death,  and  another  declaring  that  injuries  re- 
ceived in  an  attempted  robbery  of  a  member 
shall  be  deemed  accidental. — Id. 

XTTI.   EXTENT  OF  LOSS  AND  IXABIL- 

ITT  OF  INSURER. 

(B)   Inanrance   of  Property  and  TItlea. 

S  504  (Mich.)  Under  a  policy  insuring  a  dwell- 
ing bouse  with  provision  fur  pro  rata  payment 
in  case  of  other  insurance,  lield,  that  the  owner's 
recovery  was  not  limited  to  loss  or  dam- 
age of  his  interest  in  the  property  insured, 
as  provided  in  a  land  sale  contract,  to  a  pur- 
chaser who  had,  as  required  thereby,  obtained 
other  insurance. — Smith  v.  American  Ins.  Co., 
143  N.  W.  54. 

XIV.   NOTICE  AND  PROOF   OF  IX>SS. 

{  559  (Wis.)  A  provision  in  an  insurance  poli- 
cy for  proofs  of  loss  was  waived  by  the  insurer's 
immediate  repudiation  of  liability  on  the  ground 
that  the  policy  was  not  in  force  at  the  time  of 
the  fire. — Linglebach  v.  Theresa  Village  Mut. 
Fire  Ins.  Co.,  143  N.  W.  688. 

XVI.  BIGHT  TO  PBOCEEDS. 

i  583  (Iowa)  Code,  f  8313,  providing  that  the 
words  "heirs  or  "legal  heirs"  in  a  policy  of 
life  insurance  shall  include  the  husband  or  wife 
of  tbe  insured,  while  prospective  is  applicable  to 
a  policy  issued  before  its  enactment  where  the 
insured  did  not  die  until  after  the  act  took  ef- 
fect.— Thompson  v.  Northwestern  Mut  Life  Ins. 
Co.,  148  N.  W.  518. 

i  589  (Iowa)  Where  a  wife  took  out  a  policy 
on  her  husband's  life  payable  to  her  if  she  out- 
lived him  otherwise  to  his  heirs  at  law,  and 
she  having  died  first  he  married  another,  the 
latter  was  entitled  to  take  as  her  husband's 
heir  the  same  proportion  of  the  proceeds  that 
she  would  be  entitled  to  receive  in  her  husband's 
personal  property  had  he  died  intestote,  under 
Code,  f  3313.— Thompson  v.  Northwestern  Mut. 
Life  Ins.  Co.,  148  N.  W.  518. 

XVm.   ACTIONS  ON  POLICIES. 

§618  (Iowa)  Under  Co<le.  §  3499,  prescribing 
the  venue  in  actions  against  insurance  compa- 
nies, an  action  by  an  assignee  of  the  proceeds 
of  a  claim  on  an  accident  certificate  was  prop- 
erly brought  in  the  county  where  the  assured 
resided  at  the  time  of  the  loss. — Cochbnrn  v. 
Hawkeye  Commercial  Men's  Ass'n,  143  N.  W. 
100(i. 

S622  (Mich.)  Under  Michigan  standard  fire 
policy  prescribed  by  Pub.  Acts  1905,  No.  277, 
the  12  months'  limitation  of  right  to  sue  i>cgins 
to  run  from  the  date  of  the  fire,  and  not  from 
the  expiration  of  the  60  days  from  the  furnish- 
ing of  proofs  of  loss,  etc.— Dahrooge  v.  Roches- 
ter-German Ins.  Co.  of  Bochester,  N.  Y.,  143  N. 
W.  608. 

Pla'ntiff    having   brought    two    suits   within 
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1 645  (Iowa)  In  an  action  on  an  accident 
policy,  the  insurer  has  the  burden  of  pleading 
and  proving,  a  defense  which  exempts  it  from 
liability  becanse  of  the  particular  manner  of 
the  accident.— Allen  v.  Travelers'  Protective 
Ass'n  of  America,  143  N.  W.  574. 

i  646  (Iowa)  Where  death  is  shown  to  have 
resulted  from  an  external  and  visible  injury, 
it  will  be  presumed  that  it  was  not  intentionalhr 
inflicted  by  the  insured  or  a  third  person.— Al- 
len v.  Travelers'  Protective  Ass'n  of  America, 
143  N.  W.  574. 

In  an  action  on  an  accident  policy,  the  pre- 
sumption arising  upon  proof  that  insured  met 
his  death  from  an  external  cause,  it  appearing 
that  he  was  shot  in  an  affray  with  a  burglar, 
makes  a  prima  facie  case  of  accidental  death, 
and  the  insurer  has  the  burden  of  proving  that 
the   injury  was   intentionally    inflicted. — Id. 

§  659  (Iowa)  In  an  action  b^  an  assignee  of 
B  claim  under  an  accident  certificate  to  recover 
for  time  lost,  evidence  of  assured's  physician 
as  to  the  progress  of  the  patient,  the  condition 
of  the  injury,  and  manifestations  of  pain  which 
he  observed,  was  properly  admitted  when  limit- 
ed to  its  bearing  on  the  extent  of  the  injury 
and  consequent  disability. — Cochburn  v.  Hawk- 
eye  Commercial  Men's  Ass'n,  143  N.  W.  1006. 

S  662  (Iowa)  In  an  action  for  injury  under 
an  accident  policy  resulting  in  disability  for  a 
claimed  period,  preliminary  proofs  stating  a 
first  claim  for  a  lost  eye,  instead  of  injury  to 
the  eye,  were  properly  admitted. — Cochburn  v. 
Hawkeye  Commercial  Men's  Ass'n,  143  N.  W. 
1006. 

S  665  (Iowa)  Evidence  of  the  official  connec- 
tion of  an  alleged  director  of  defendant  held  to 
show  his  official  connection  sufficiently  to  im- 
pute his  knowledge  of  an  alleged  assignment  of 
a  claim  against  defendant  to  N. — Cochburn  ▼. 
Hawkeye  Commercial  Men's  Ass'n,  143  N.  W. 
1006. 

S  665  (Neb.)  Eyidence,  in  an  action  on  a  life 
insurance  policy,  held  to  sustain  a  finding  that 
assured's  answers  in  his  application  were  not 
false  or  fraudulent. — Jacohy  v.  Prudential  Ins. 
Go.  of  America,  143  N.  W.  44& 

i  668  (Iowa)  In  an  action  on  an  accident  pol- 
icy, evidence  held  to  present  a  question  for  the 
jury  whether  the  insured  was  intentionally 
killed. — Allen  t.  Travelers'  Protective  Ass'n  of 
America,  143  N.  W.  574. 

{ 668  (Iowa)  Scope  of  an  assignment  of  a 
claim  under  an  accident  certificate  held  a  ques- 
tion of  fact  for  the  jury.— Cochburn  v.  Hawkeye 
Commercial  Men's  Aas'n,  143  N.  W.  1006. 

1668  (Minn.)  In  an  action  on  an  employer's 
liability  insurance  policy,  a  verdict  held  prop- 
erly directed  for  defendant — Mann  v.  Employ- 
ers' Liability  Assur.  Corp.,  143  N.  W.  794. 

{ 669  (Iowa)  Scope  of  an  assignment  of  & 
claim  under  an  accident  certificate  held  proper- 
ly submitted  by  instructions  requiring  the  jury 
to  find  that  there  had  been  an  assignment  by 
assured  to  the  assignee  of  right  to  recover  on 
the  certificate,  and  that  the  insurer  had  no- 
tice thereof  before  it  settled  with  the  assured, 
in  order  to  entitle  the  assignee  to  recover. — 
Cochburn  v.  Hawkeye  Commercial  Men's  Ass'n, 
143  N.  W.  1006. 

( 669  (Minn.)  In  an  action  on  a  policy  pro- 
hibiting additional  insurance,  an  instruction 
that,  if  the  insurer's  agent  knew  of  the  addi- 
tional insurance  before  the  fire,  the  jury  should 
find  whether  he  "consented  to  such  insurance 
and  waived"  the  breach  of  the  contract,  held, 
not  erroneous;  the  use  of  "and,"  instead  of 
"or,"  not  operating  to  tell  the  jury  that  they 
must  find  both  consent  and  waiver. — Coppoletti 


instructions  as  to  whether  the  use  of  intoxiat- 
ing  liquors  by  assured  prior  to  such  applicatioa 
would  preclude  plaintiff's  recovery  held  proper. 
—Jacohy  v.  Prudential  Ins.  Co.  of  America,  143 
N.  W.  448. 

XX.  MUTITAIi   BEHEFIT  TNBXmtAXCE. 

(A)   Corporatlona   aad   AasoelatloKa. 

(693  (Minn.)  Laws  of  a  fraternal  insurance 
order,  providing  that  misstatement  as  to  age 
should  be  ground  for  expulsion  on  a  trial  by  the 
executive  committee,  and  that  the  committee's 
decision  should  be  conclusive  unless  appealed 
from,  and  specifying  the  mode  of  procedure  fin- 
both  trial  and  appeal,  hdd  reasonable  as  to 
the  offense,  penalty,  and  procedure. — Marcus  v. 
National  Council  of  Knignta  and  Fjidif  of  iSe- 
eurlty,  143  N.  W.  285. 

1 694  (Minn.)  Where  a  member  of  a  fraternal 
insurance  order  is  tried  according  to  the  rule; 
of  the  order  and  expelled,  and  fails  to  appeal 
as  he  is  authorized  to  do  by  such  rales,  the 
courts  will  not  interfere. — Marcus  t.  National 
Council  of  Knights  and  Ladies  of  Secnrlty,  143 
N.  W.  266. 

(B)  Tke  Contract  In  General. 

1 718  (Iowa)  Insured,  by  accepting  a  certifi- 
cate in  a  mutual  benefit  society,  became  bound 
by  a  by-law  providing  that  if  he  became  in- 
temperate in  the  use  of  liquor  or  dmgs,  or  if 
his  death  resulted  directly  or  indirectly  from 
such  use,  the  certificate  should  be  voidl — Boeck 
V.  Modem  Woodmen'  of  America,  143  N.  W. 
999. 

{723  (Iowa)  A  warranty  that  insured  was 
in  good  health  held  limited  to  his  knowledee 
and  belief,  and  therefore  a  statement  that  be 
had  never  had  pleurisy,  pneumonia,  or  heart 
disease  was  not  falsified  by  the  fact  tiiat  be  died 
from  a  blood  clot  in  the  heart,  and  a  post  mor- 
tem indicated  pleurisy,  without  proof  of  his 
knowledge  that  he  had  suffered  from  such  dis- 
ease.— Lakka  v.  Modern  Brotherhood  of  Ameri- 
ca, 143  N.  W.  513. 

§  723  (Minn.)  Where  the  amount  of  an  aasese- 
ment  is  based  on  the  age  of  the  member  at 
the  time  of  his  injury,  a  plain  misstatement  aj 
to  age  in  his  application  is  good  ground  for 
cancellation  of  his  certificate.— Marcus  v.  Na- 
tional Council  of  Knights  and  Ladies  of  i$e- 
curity,  143  N.  W.  2«J5. 

§730  (Minn.)  Where  insured,  after  being  ex- 
pelled conditionally  from  a  fraternal  insurance 
order,  remained  passive  and  stated  that  he 
would  pay^  no  farther  assessments  and  would 
drop  his  insurance,  this  constituted  an  abao- 
donment,  and  those  claiming  under  him  were 
thereby  estopped  from  recovering  the  insurance. 
— Marcus  v.  National  Council  of  Knights  aiid 
Ladies  of  Security,  143  N.  W.  266. 

(F)  Aotfona  for  Benellta. 

S8I7  (Iowa)  In  the  absence  of  fraud,  the  de- 
livery of  a  benefit  certificate  to  insured  and  his 
adoption  into  the  lodge  held  to  sustain  a  con- 
clusive presumption  that  all  preliminary  re- 
quirements were  substantially  complied  with  or 
waived. — Lakka  v.  Modern  Brotherhood  of 
America,  143  N.  W.  613. 

{818  (Iowa)  In  an  action  on  a  benefit  cer- 
tificate, the  result  of  a  coroner's  inquest  was 
admissible  as  prima  facie  evidence  of  the  fact 
that  death  resulted  from  the  cause  found  by 
the  coroner's  jury. — ^^Boeck  v.  Modem  Woodmen 
of  America,  143  N.  W.  999. 

{819  (Iowa)  In  an  action  on  a  matnal  ben- 
efit certificate^  evidence  held  insufficient  to  fal- 
sify decedents  statements  in  his  application 
that  he  had  never  been  intemperate  in  the  n» 
of  malt  or  spirituous  liquors  and  only  drank 
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law  providing  that,  if  death  resulted  from  such 
use,  the  certificate  should  be  void. — Boeck  v. 
Modern  Woodmen  of  America,  143  N.  W.  999. 
i  8 1 9  (Minn.)  Evidence  in  an  action  on  a  ben- 
efit certificate  held  to  conclusively  show  that 
the  insured  was  duly  charged  with  misstating 
Ms  age,  and  cited  to  appear  for  trial,  and  ap- 
peared, and  was  tried  and  found  guilty,  and  ex- 
pelled unless  he  paid  the  remainder  of  his  back 
aEsessments  estimated  at  his  true  age.— Marcus 
•V.  National  Council  of  Knights  and  Ladies  of 
Security,  143  N.  W.  265. 

INTENT. 

See  Abandonment,  S  3 ;  Contracts,  {§  147,  211 ; 
Domicile,  §  4 ;  Food,  i  14 ;  Libel  and  Slander, 
§1 143,  154;  Mortgages,  §  38;  WUls,  H  440, 

INTEREST. 

See  ExecntOTS  and  Administrators,  t  380 ;  Mu- 
nicipal Corporations,  §  1002 ;  Omcers,  5  131 ; 
Taxation,  Sl  709,  761;  Witnesses,  §§  129-141. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  (  135. 

INTERROGATORIES. 

See  Trial,  {{  350-356. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTOXICATING  LIQUORS. 

See  Appeal  and  Error,  §  781:  Indictment  and 
Information,  Jl  110,  132;  Limitation  of  Ac- 
tions, i  55;  Witnesses,  §  275. 

II.   0ONSTTT1TTIONAI.ITT  OF  ACTS 
AND   ORDINANCES. 

§  15  (Wis.)  In  view  of  the  Legislature's  plen- 
ary power  to  regulate  the  liquor  traffic,  St. 
1911,  §  1565d,  limiting  the  number  of  saloons 
to  one  for  every  250  inhabitants,  but  provid- 
ing tor  the  continuance  of  existing  licenses  in 
case  the  number  in  any  municipality  shall  ex- 
ceed the  ratio  to  which  it  is  entitled  by  pop- 
ulation, but  prohibiting  the  granting  of  new 
licenses,  is  constitutional. — ^Zodrow  v.  State, 
143  N.  W.  693. 

TV.   LICENSES  AND  TAXES. 

|46>/2  (Wis.)  Under  St  1911,  i  1565d,  lim- 
iting the  number  of  saloons,  but  providing  for 
continuance  of  existing  licenses  where  the  num- 
ber of  licenses  exceeded  the  number  fixed  by 
the  new  law,  one  who  was  not  a  licensee  be- 
fore the  act  went  into  effect,  nor  the  owner  of 
property  to  which  a  license  was  granted,  can- 
not be  granted  a  license,  where  the  number  al- 
ready granted  by  the  city  exceeded  the  number 
it  was  entitled  to  under  its  population. — Zodrow 
V.  State,  143  N.  W.  693. 

1 58  (Mich.}  An  alien  having  taken  out  his 
first  naturalization  papers  but  who  had  not 
acquired  his  second  paper  when  he  applied  for 
a  liquor  license  held  not  a  citizen  and  therefore 
disqualified. — Andrews  v.  Auer,  143  N.  W.  68. 

{  66  (Neb.)  It  is  not  essential  that  the  signer 
of  a  petition  for  a  liquor  license  shall  have  re- 
sided in  the  village  for  the  length  of  time  re- 
quired to  make  him  a  qualified  voter,  where  he 
is  a  resident  in  good  faith,  and  not  merely 
temporarily  residing  there  to  sign  the  petition. 
—In  re  Zimmerman,  143  N.  W.  810. 

That  one  of  the  30  signers  to  a  petition  for 


to  entertain  the  petition  without  a  republica- 
tion of  the  notice. — Id. 

!  75  (Neb.)  Where  'a  remonstrant's  attempted 
appeal  from  the  granting  of  a  saloon  license  is 
without  merit  and  not  in  good  faith,  and  where 
three  days  after  license  granted  remonstrant 
has  taken  no  affirmative  actiou  to  perfect  such 
appeal,  and  the  council  orders  the  license  to 
issue,  mandamus  will  not  lie  to  compel  the  coun- 
cil to  reconvene  and  recall  same. — State  v.  Reul- 
ing,  143  N.  W.  445. 

892  (Iowa)  Under  Code,  H  2432,  2436,  and 
Code  Supp.  S§  2433,  2437,  2438,  the  mulct  tax 
may  be  levied  for  part  of  a  calendar  year. — 
Hopkins  v.  Lee,  143  N.  W.  1002. 

S  93  (Iowa)  Where  the  owner  of  real  proper- 
ty reported  by  the  assessor  as  subject  to  the 
mulct  tax  was  a  minor  over  14  years  of  age, 
the  notice  of  the  return  by  the  assessor  was 
properly  served  upon  him  alone. — Hopkins  v. 
tee,  143  N.  W.  1002. 

Infancv  or  other  disability  on  the  part  of  the 
owner  of  real  property  otherwise  subject  to  the 
mulct  tax  imposed  by  Code,  t  2432,  does  not 
exempt  it  from  such  tax.— Id. 

Under  Code  Supp.  §§  2433,  2437,  2438,  the 
mulct  tax  is  returned  by  the  assessor  to  the 
county  auditor,  and  by  him  certified  to  the 
county  treasurer,  who  enters  it  as  a  lien  against 
the  property,  and  hence  it  is  not  essential  to  its 
validity  that  it  be  levied  by  the  board  of  su- 
pervisors.— Id. 

If  under  Code,  M  2432,  2436,  and  Code  Supp. 
{§  2433,  2437,  2438,  the  mulct  tax  could  be 
levied  only  for  a  full  calendar  year,  where  it 
was  levied  for  a  part  only  of  the  calendar  year, 
the  owner  of  property  assessed  could  not  com- 
plain.— Id. 

In  suit  to  set  aside  sale  for  nonpayment  of 
mulct  tax,  burden  of  showing  error  or  irreg- 
ularity held  to  be  on  plaintiff.— Id. 

Code,  §§  2441,  2442,  held  to  create  a  tribunal 
and  provide  a  method  for  contesting  or  for  a 
rebate  or  remission  of  a  mulct  tax,  which  must 
be  pursued  unless  the  tax  is  wholly  void.— Id. 

i  106  (Mich.)  Where  a  liquor  license  was  is- 
sued to  defendant  on  his  false  affidavit  that  be 
was  a  citizen  and  because  of  his  alienage  he 
was  disqualified  to  obtain  a  license  to  sell  liquor, 
equity  had  jurisdiction  to  revoke  the  license 
at  the  suit  of  the  prosecuting  attorney  without 
reference  to  the  fact  that  defendant  might  have 
been  convicted  criminally  of  illegal  sale  of  lio- 
uor.— Andrews  v.  Auer,  143  N.  W.  68. 

{  108  (Mich.)  Where  defendant  obtained  a  liq- 
uor license  on  a  false  application  reciting  that 
he  was  a  citizen,  the  prosecuting  attorney,  on 
authority  of  the  Attorney  General,  was  entitled 
to  file  an  information  in  the  nature  of  a  bill 
in  equity  for  cancellation  thereof.— Andrews  v. 
Auer,  1^  N.  W.  68. 

XX.  8EABOHE8.  SEIZUBES.  AND  FOB- 
FEITUKE8. 

S2S5  (Minn.)  Property  seized  under  a  war- 
rant issued  under  Rev.  Laws  1905,  §  1553,  in 
proceedings  against  an  unlicensed  drinking 
place,  is  thereafter  in  the  custody  of  the  law, 
and  the  officer's  possession  thereof  cannot  be  dis- 
turbed until  the  court  orders  a  disposition  of 
the  property.— Manter  v.  Petrie,  143  N.  W.  907. 

§  256  (Minn.)  Until  the  court  has  ordered  dis- 
position to  be  made  of  property  seized  under  a 
warrant  issued  under  Rev.  Laws  1905,  $  1553, 
in  proceedings  against  an  unlicensed  liquor 
place,  no  action  can  be  maintained  against  the 
officer  for  possession,  conversion,  or  loss  of  tiie 
property  seized. — Manter  v.  Petrie,  143  N.  W. 
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X.  ABATEMENT  AND  INJUNCTION. 

( 279  (Iowa)  Evidence,  in  a  contempt  pro- 
ceeding for  violating  an  injunction  restraining 
sales  of  intoxicating  liquors,  held  to  sustain  a 
coDvictioD.— Erbacber  v.  Anderson,  143  N.  W. 
596. 

§279  (lov^a)  Where  a  druggist  was  enjoined 
from  illegally  selling  liquors,  and  his  place  of 
business  was  described  in  the  injunction,  and  he 
sold  his  business  but  remained  as  a  clerk,  a  per- 
sonal selling  of  intoxicants  is  a  violation  of  the 
injunction.— Rist  v.  District  Court  of  Pollt 
County,  143  N.  W.  1086. 

XI.   CXVII.  DAMAGE  X.AWS. 

S  295  (Neb.)  That  the  wife  has  acquiesced  in 
the  sale  of  intoxicating  liquors  to  her  husband 
is  no  defense  to  her  action  for  loss  of  means  of 
support  through  bis  disability  caused  by  drink- 
ing.—Colman  v.  Loeper,  143  N.  W.  295. 

I  297  (Neb.)  A  person  who  has  suffered  injury 
in  consequence  of  his  own  voluntary  intoxica- 
tion may  recover  on  the  bond  of  the  saloon  keep- 
er from  whom  the  liquor  was  procured.— Henkel 
V.  Boudreau,  143  N.  W.  236. 

i  309  (Neb.)  In  a  wife's  action  for  damages 
from  the  sale  of  intoxicating  liquors  to  her  hus- 
band, causing  him  to  become  an  habitual  drunk- 
ard, it  was  not  error  to  admit  a  station  agent's 
testimony  that  he  had  delivered  a  large  amount 
of  bottled  goods  labeled  "mineral  water"  to  de- 
fendant, and  that  in  his  opinion  the  goods  were 
intoxicating  liquors.— Colman  t.  Loeper,  143  N. 
W.  295. 

{312  (Neb.)  When  a  cause  of  action  has  ac- 
crued under  the  civil  dama^^e  provisions  of  the 
Slocum  Act  in  favor  of  a  wife  for  damages  from 
the  sale  of  intoxicating  liquors  to  her  husband, 
'causini^  him  to  become  an  habitual  drunkard, 
the  injury  is  a  continuing  one,  and  the  wife 
may  recover  for  all  future  loss  from  the  mo- 
ment the  cause  of  action  arose.— Colman  v.  Loe- 
per, 143  N.  W.  295. 

A  recovery  of  $5,516.70  for  damages  from  the 
sale  of  intoxicating  liquors  to  plnintifFs  hus- 
band, causing  him  to  become  an  habitual  drunk- 
ard, held  not  excessive,  where  the  husband  was 
42  years  of  age  and  earning  about  $1,000  per 
year,  and  plaintiff  was  younger  and  had  two 
minor  children. — Id. 

Licensed  saloon  keepers  are  liable  in  dam- 
ages for  all  proximate  consequences  of  their 
traffic,  and  where  they  induce  habitual  drunk- 
enness in  a  previously  sober  and  industrions  man, 
they  are  liable  for  a  subsequent  thriftless  and 
dissipated  career  followed  by  him  after  they 
have  ceased  to  furnish  him  with  liquor. — Id. 

Xn.   RIGHTS   OF  PBOPEBTT  AND 
CONTRACTS. 

1329  (Iowa)  The  petition,  in  an  action  to  re- 
cover money  paid  for  intoxicating  liquors,  on 
the  ground  of  the  sales  violating  the  prohibitory 
law  of  Iowa,  alleging  the  sales  were  made  in 
Iowa,  nothing  is  added  to  the  issues  by  an 
amendment  alleging  the  sales  were  made  under 
an  ngreoment  that  title  to  the  liqimrs  was  to 
remain  in  defendant  till  they  were  delivered  to 
plaintiff  in  Iowa,  and  paid  for  by  him. — Ilnmill 
V.  Joseph  SehUtz  Brewing  Co.,  143  N.  W.  99. 

Where  sales  of  intoxicating  liquors  were  com- 
plete and  title  passed,  whether  in  a  state  where 
sale  was  legal  or  in  one  where  illegal,  is  largely 
a  question  of  intent,  and  so  a  matter  for  the 
jury,  to  l>e  drawn  not  onlv  from  the  writings, 
but  from  the  conduct  of  the  parties  and  their 
method  of  dealing.— Id. 

INTOXICATION. 

See  Municipal  Corporations,  {g  156,  169. 

IRRIGATION. 

See  Waters  and  Water  Courses,  H  216-247. 


JOINT  TENANCY. 

See  Tenanc7  in  Common. 

JUDGES. 

See  Criminal  Law,  g  142 ;  JnsticeB  of  tbe  Peace. 

JUDGMENT. 

See  Affidavits,  {  6;  Appeal  and  Error;  Attor- 
ney and  Client,  J  190;  Corporations,  |  509; 
Criminal  Law,  |  979*  Execution;  Eiecntors 
and  Administrators,  f  231;  Forcible  Entir 
and  Detainer,  (  38;  Justices  of  the  Peace.  I 
121;  Lis  Pendens,  |  22;  Mechanics'  Lions,  { 
304;  Mortgages,  i  151;  Pleading,  i  349;  Rec- 
ords, S  9;  Taxation,  H  642,  648. 

I.   NATTTRE  AND   ESSENTIAIiS   IN 
OENERAX. 

{  17  (Minn.)  In  an  action  against  a  nonresi- 
dent to  recover  a  debt,  jurisdiction  is  limited 
to  the  property  of  the  debtor  seized  under  prop- 
er process  issued. — Spokane  Merchants'  Ass'n  v. 
Chittick,  143  N.  W.  915. 

g  17  (S.D.)  A  garnishment  proceeding  gives 
the  court  jurisdiction  over  the  property  subject 
thereto,  such  as  will  support  a  judgment  sub- 
jecting the  property  to  the  payment  of  plain- 
tiff's claim,  entered  on  service  by  publication, 
where  defendant  does  not  personally  appear.— 
State  V.  Circuit  Court  of  (Sregory  Connty,  143 
N.  W.  892. 

IV.   BT   DEFAULT. 
(B>  Opentnar  or   Settingc  Aside   Detaolt. 

g  139  (Iowa)  A  large  discretion  is  vested  in 
the  trial  court  in  the  matter  of  setting  aside 
a  default  judgment.— Hueston  v.  Preferred  Ac- 
cident Ins.  Co.,  143  N.  W.  566. 

S  143  (Iowa)  A  client  is  charged  with  the 
neglect  of  his  attorney. — Hueston  t.  Preferred 
Accident  Ins.  Co.,  143  N.  W.  566. 

The  courts  have  always  relieved  from  the 
results  of  accident,  mistake,  and  misfortune  not 
caused   through  neglect  or  inactivity.— Id. 

Where  the  attorney  for  defendant  did  not  ap- 
pear in  time  because  the  case  did  not  appear 
ui  the  printed  copy  of  the  bar  calendar  pursuant 
to  Code,  §  3661,  but  appeared  among  the  cases 
noted  for  trial,  there  was  no  abuse  of  discre- 
tion in  setting  aside  the  judgment  where  the 
attorney  acted  immediately  upon  discovering 
the  mistake.— Id. 

g  153  (S.D.)  Where  after  judgment  had  been 
rendered  against  defendant  by  default,  barring 
his  interest  in  land,  defendant's  tenant  was  no- 
tified and  asked  if  he  desired  to  rent  the  land 
from  tbe  new  owners,  bis  reply  that  he  ex- 
pected to  hear  "from  the  other  party"  in  a  few 
days  did  not  warrant  an  inference  that  be  had 
notified  defendant  of  the  judgment. — Cowie  v. 
Harker,  143  N.  W    895. 

Where,  after  judgment  against  defendant  foi 
certain  land  in  possession  of  a  tenant,  he  re- 
plied to  a  request  to  rent  from  the  new  owners 
that  he  expected  to  hear  from  the  "other  par- 
ty" in  a  few  days,  his  letter  did  not  show  no- 
tice of  the  judgment  to  him  as  tenant  of  de- 
fendant 80  as  to  charge  defendant  with  con- 
structive notice. — Id. 

Where  a  defendant  had  notice  of  a  default 
judgment  asainst  him  in  an  action  to  determine 
adverse  claims  to  real  property  in  May,  1911, 
but  did  not  apply  to  vacate  the  same  until  Oc- 
tober of  that  year,  the  court  had  jorisdiction  to 
grant  relief  whether  it  was  made  under  Code 
Civ.  Proc.  g  151,  authorizing  the  same  within 
a  vear  after  notice  of  judgment  or  under  Laws 
1905,  c.  81,  g  9,  allowing  relief  within  two 
years  after  entry  of  judgment. — Id. 

i  159  (S.D.)  Affidavits  in  resistance  of  a  mo- 
tion to  vacate  a  default  reciting  the  bicts  on 
infnnsation  and  belief,  but  not  showing  the 
sources  of  the  information  and  grounds  vi  the 
belief  nor  tiiat  the  information  was  not  bear- 
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say  held  inanfficieiit— Oowie  t.  Barker,  143  N. 
W.  895. 

S  160  (Iowa)  Code,  §  3584,  providing  that,  It 
the  statements  of  a  pleading  are  known  to  any 
other  person  than  the  party,  such  person  may 
make  the  affidavit  which  shall  contain  aver- 
ments showing  competency,  does  not  apply  to 
the  verification  of  an  affidavit  of  merits,  so  that 
such  affidavit  was  not  objectionable  as  not 
showing  knowledge.— Hueston  v.  Preferred  Ac- 
cidpnt  Ins.  Co.,  143  N.  W.  566. 

I  162  (S.D.)  Facts  held  insufficient  to  estab- 
lish abuse  of  the  trial  court's  discretion  in 
? ranting  a  motion  to  vacate  a  default  judgment 
or  mistake  or  excusable  neglect— Cowie  v. 
Harker.  143  N.  W.  895. 

I  177  (Iowa)  Under  Code,  i  3588,  any  de- 
fect in  the  verification  of  a  proposed  answer 
was  waived  by  filing  objections  to  a  motion  to 
Bet  aside  a  default  and  against  the  accompany- 
ing affidavits  and  pleadings  on  the  ground  of 
insufficiency  of  facts  and  going  to  trial  on  the 
merits  of  the  motion.— Hueston  v.  Preferred 
Accident  Ins.   Co.,  143  N.   W.   566. 

VZII.   AMENDMENT,   CORRECTION, 
AND   REVIEW   IN   SAME  COURT. 

§307  (Iowa)  Under  Code,  §  244,  providing 
that  entries  made  and  signed  at  a  previous  term 
can  be  altered  only  to  correct  an  evident  mis- 
take, the  court  may  correct  an  entry  of  a  judg- 
ment so  as  to  show  an  exception  thereto,  where 
it  was  stipulated  that  such  exception  would 
be  entered  when  judgment  was  rendered. — Cable 
Co.  V.  Miller,  143  N.  W.  94. 

g  326  (Iowa)  Where  an  exception  was  actual- 
ly taken  to  the  judgment,  but  the  record-  failed 
to  so  show,  it  may  be  corrected  nunc  pro  tunc 
to  show  such  exception. — Cable  Co.  v.  Miller, 
143  N.  W.  94. 

XI.  COIXATERAI.  ATTACK. 
(B)  Ground*. 

§501  (Minn.)  A  domestic  judgment,  rendered 
with  jurisdiction  of  the  parties  and  subject-mat- 
ter, is  binding  upon  all  parties  and  their  privies 
until  reversed  or  set  aside,  and  is  not  subject 
to  collateral  attack  for  error. — State  v.  Ries, 
143  N.  W.  981. 

i  509  (Minn.)  A  domestic  judgment,  rendered 
with  jurisdiction  of  the  parties  and  subject- 
matter,  is  binding  upon  all  parties  and  their 
privies  tintil  reversed  or  set  aside,  and  is  not 
subject  to  collateral  attack  for  fraud. — State 
v.  Ries,  143  N.  W.  981. 

Xa.  CONSTRUCTION    AND    OPERA. 
TION  IN  OENERAI.. 

f  525  (Iowa)  Where  the  record  sbowed  the 
contrary,  a  recital  in  a  decree,  "Now  at  this 
time,  December  26,  1912,  it  being  one  of  the 
regular  days  of  the  November,  1912,  term  of 
court,  this  cause  came  on  for  hearing,  ♦  »  • 
and  thereupon  plaintiffs  and  defendant  intro- 
duced their  evidence,"  held  not  to  conclusively 
show  that  the  evidence  was  introduced  on  De- 
cember 26,  1912;  the  recital  merely  purporting 
to  be  in  the  present  as  a  matter  of  form.— Chi- 
cago &  N.  W.  Ry.  Co.  v.  Sioux  City  Stock- 
yards Co.,  143  N.  W.  560. 

Xni.   MERGER  AND  BAR  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(B)  Canaea  of  Action  nnd   Defensea   Merg- 
ed, Bmrred,  or  Conclnded. 

1 590  (Minn.)  A  judgment  annulling  a  guard- 
ian's contract  to  convey  land  is  not  necessarily 
res  judicata  on  the  question  of  the  guardian's 
personal  liability  for  breach  of  the  contract. — 
Richardson  v.  Kotek,  143  N.  W.  973. 

8  619  (Minn.)  A  defendant  who  omits  to  plead 
and  prove  a  partial  payment  on  an  account 
when  sued,  is  concluded  by  the  judgment,  and 


cannot  thereafter  sue  to  recover  such  payment 
— Harbek  v.  Carpenter  Robinson  Co.,  143  N.  W. 
916. 

XIV.  CONCLUSIVENESS  OF  ADJUDI- 
CATION. 

(A)  Jndarntcnta   CondnaiTe  In   General. 

1 641  (NebJ  Where  the  statute  creates  a 
special  tribunal  to  determine  the  existence  of 
certain  facts  and  makes  no  provision  for  a  re- 
view thereof  by  the  courts,  the  tribunal's  action 
is  final  in  the  absence  of  fraud  or  mistake.— 
State  v.  Houston,  143  N.  W.  796. 

(B)   Peraona  Conelnded. 

(673  (Neb.)  Where  an  amended  petition,  fil- 
ed with  leave  before  answer,  omitted  the  name 
of  one  plaintiff  and  the  items  for  which  such 
plaintiff  alone  could  recover,  and  issues  were 
joined  and  trial  had  on  the  amended  petition, 
the  judgment  was  not  a  bar  to  such  plaintiff's 
right  to  subsequently  maintain  a  separate  ac- 
tion in  his  own  name. — Henkel  v.  Boudreau, 
143  N.  W.  236. 

{  675  (Mich.)  That  complainant  had  agreed  to 
pay[  part  of  the  expenses  of  another,  who  was 
plaintiff  in  a  prior  suit  against  defendant,  to 
which,  however,  complainant  was  not  a  party, 
to  recover  damages  for  permanent  injury  to 
land  by  the  maintainance  of  a  dam  in  con- 
troversy, held  not  to  preclude  complainant  from 
subsequently  maintaining  a  suit  to  compel  the 
removal  of  the  dam.— Feldkamp  v.  Ernst,  143 
N.  W.   887. 

{ 686  (Iowa)  The  judgment.  In  an  action  to 
quiet  title  to  land  owned  by  a  decedent  to  which 
the  heirs  of  the  decedent's  wife  were  not  par- 
ties, did  not  bar  them  from  enforcing  a  result- 
ing trust  in  favor  of  the  wife  in  such  land. — 
In  re  Mahin's  Estate,  143  N.  W.  420. 

g  704  (Iowa)  A  former  judgment  for  plaintiff 
on  bis  cross-petition  against  M.,  in  an  action 
a^inst  plaintiff  and  a  county  board  of  super- 
visors, involving  a  drainage  district,  which  per- 
manentiy  enjoined  M.  from  interfenng  with  the 
flow  of  a  stream  through  a  culvert,  would  not 
be  conclusive  upon  the  county  in  a  subsequent 
suit  by  plaintiff  against  it  to  compel  the  main- 
tenance of  the  culvert— Elliott  v.  Woodbury 
County,  143  N.  W.  826. 

(D)  Jndvmenta    In    Psrtlenlmr    Clsaaea    o( 
Actiona  and  Prooeedlnsa. 

$751  (Iowa)  The  guilt  of  one  accused  of 
adultery  was  to  be  determined  from  the  evi- 
dence on  his  trial,  though  his  alleged  paramour 
had  previously  been  convicted  for  the  same  act 
—State  V.  Dietos,  143  N.  W.  1080. 

XV.  LIEN. 

S  768  (Neb.)  Under  Comp.  St  1911,  c.  20,  { 
18,  the  transcript  of  a  county  court  :iudgment 
may  be  filed  in  the  office  of  the  clerk  of  the 
district  court  of  another  county  in  the  state 
without  having  first  been  filed  in  the  county  in 
which  the  judgment  was  rendered. — Bresee  t. 
Snyder,  143  N.  W.  219. 

§  787  (Minn.)  Where  the  owner  of  a  city  lot 
conveyed  it  as  security  by  a  deed  subsequent- 
ly recorded,  a  judgment  docketed  thereafter 
against  the  grantor  was  not  constructive  no- 
tice of  the  judgment  lien  to  a  subsequent  pur- 
chaser from  the  vendee. — (3oswitz  v.  Jefferson, 
143  N.  W.  720. 

Where  a  vendor  held  title  as  security  only, 
and  the  records  disclosed  no  interest  in  the 
equitable  owner,  who  was  in  possession,  and  both 
informed  the  purchaser  that  the  vendor  was 
the  owner  and  the  equitable  owner  bis  tenant, 
and  the  purchaser  paid  the  price  and  received 
and  recorded  his  deeds  thereto  without  knowl- 
edge of  the  interest  of  the  equitable  owner  or 
of  a  judgment  which  was  a  lien  thereon,   the 
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nnder  section  3955,  be  issned  at  any  time  dar- 
ing the  life  of  the  judgment,  which  continues 
in  force,  under  section  3447,  subd.  8,  for  20 
rears  before  being  barred  by  limitations.— James 
V.  Weisman,  143  N.  W.  428. 

After  the  judgment  lien  has  been  lost  by  the 
lapse  of  10  years,  the  leyy  of  an  execution  cre- 
ates a  lieu  only  from  the  date  of  the  levy,  and 
only  upon  the  real  estate  which  is  subjected  to 
that  levy. — Id. 

XVI.  JUDGMENTS  IN  REM. 

S806  (S.D.)  While  a  court  cannot  reach  be- 
yond the  boundaries  of  the  state  and  acquire 
jurisdiction  over  the  person  of  a  nonresident  or 
over  property  situate  in  another  state,  it  is 
within  the  sovereign  power  of  the  state  to  pro- 
vide a  method  whereby  all  property  within  the 
state  can  be  taken  and  applied  to  debts  of  its 
owners,  wheresoever  they  may  reside. — State  ▼. 
Circuit  Court  of  Gregory  County,  143  N.  W. 
892. 

XXX.   gTTgPEKglON.  ENTOROEaCENT. 
AND  REVITAXb 

1 868  (Neb.)  The  right  to  prosecute  proceed- 
ings to  revive  a  dormant  judgment  and  to  sue 
upon  the  same  are  cumulative  remedies,  and  the 
judgment  creditor  may  resort  to  either,  and 
where  either  is  asserted,  the  court  In  its  discre- 
tion, under  proper  evidence,  may  formally  give 
iudgment  for  the  other.— Young  v.  City  of 
Jroken  Bow,  143  N.  W.  742. 
§871  (Neb.)  Where,  in  an  action  to  revive  a 
dormant  judgment,  such  judgment  is  found  to 
be  valid  and  not  fully  paid,  it  will  be  revived. 
—Young  V.  City  of  Broken  Bow,  143  N.  W. 
742. 

XX.  PAYMENT,    SATISFACTION, 
MERGER,  AND  DISCHARGE. 

1 874  (Minn.)  A  payment  made  bv  a  judg- 
ment debtor  to  its  former  attorney  of  record  in 
the  case  is  not  a  payment  to  the  judgment  cred- 
itor where  he  has  not  authorized  it  to  be  thus 
made.— First  State  Bank  of  Mountain  Lake  y. 
0.  E.  Stevens  Land  Co.,  143  N.  W.  356. 

1 876  (Neb.)  In  a  proceeding  to  revive  a  dor- 
mant judgment,  where  the  debtor  pleads  pay- 
ment, a  presumption  of  payment  arises,  and  the 
burden  is  on  the  judgment  creditor  to  rebut  the 
inference,  and  this  though  the  judgment  credit- 
or is  demanding  payment  as  a  condition  prece- 
dent to  the  debtor's  right  to  quiet  his  title  to 
re^l  estate  as  against  the  judgment— Albctrts 
V.  Courtland  Wagon  Co.,  143  N.  W.  198. 

JUDICIAL  NOTICE. 

See  Evidence,  f|  6-39. 

JUDICIAL  POWER. 

See  Constitutional  Law,  t|  68,  7a 

JUDICIAL  SALES. 

See  Execution,  §{  258,  302 ;  Executors  and  Ad- 
ministrators, g{  385,  380;  Fraud,  i  14;  Mort- 
gages, K354-369;  Taxation,  i|  615-693,  703- 

JURISDICTION. 

See  Constitutional  Law,  {  46;  Courts;  Xiqui^, 
I  22;  Habeas  Corpus,  {  4;  Infants,  |  18; 
Statutes,  !  176. 

JURY. 

See  Criminal  Law,  $|  85S.  1174;  New  Trial,  f 
143;  Trial,  |i  28,  139-177.  192-296,  412. 


fense  in  the  action,  was  of  equitable  coi^izance. 
and  defendant  was  not  entitled  to  demand  a 
jury  trial  upon  the  issue  raised. — Lounsberr? 
V.  Kelly,  143  N.  W.  369. 

i  14  (S.D.)  In  an  action  for  specific  perform- 
ance of  a  contract,  plaintiff  is  not  entitled  to 
a  jury  trial  as  a  matter  of  right. — Loansberrr 
V.  KeUy,  143  N.  W.  369. 

JUSTICES  OF  THE  PEACE. 

IV.   PROOEDTTRE  IN   CIVH.   CASEM. 

1 90  (Mich.)  Where  sufficient  notice  has  been 
given  of  the  issues  to  be  made,  objections  to  the 
pleadings  in  a  justice  court  should  be  oTeimled. 
—Carver  v.  Bieleke,  143  N.  W.  242. 

I  100  (Mich.)  Under  Comp.  Laws,  H  767,  S26. 
held,  that  the  question  of  material  alteration 
was  not  in  issue,  where  defendant  on  March  4. 
1911,  pleaded  the  general  issue  in  an  action  np- 
on  a  note,  and  a  none  pro  tunc  amendment,  al- 
lowed July  10,  1911.  declared  on  a  note  "now 
on  file  in  this  court. — Ensign  v.  Fogg,  143  N. 
W.  82. 

{121  (Wis.)  Under  St  1911.  H  3S27,  3628,  ai 
to  offer  of  judgment  in  a  justice  s  court  and  ef- 
fect of  not  accepting  it  plaintiff's  announce- 
ment in  court,  on  the  day  to  wliich  the  case 
is  adjourned  sifter  such  an  offer,  that  he  will 
demand  a  jury  trial,  amounts  to  a  declination 
of  the  offer,  so  that  he  cannot  thereafter  ac- 
cept it  and  have  judgment  accordingly.- 
Haskins,  143  N.  W.  162. 


V.  REVIEW  OF  PROCEEDINaS. 
(A)   Appeal  aad  Brror. 

S  ISO  (Mich.)  The  exclusion  by  the  circuit 
court  of  testimony  by  the  defendant  concerning 
a  set-off,  on  the  ground  that  the  bill  of  par- 
ticulars therefor  had  not  been  filed  in  the  jus- 
tice court  was  error,  where  the  testimony  had 
been  received  in  the  justice  court  without  <^ 
jection.— Carver  v.  Bieleke,  143  N.  W.  242. 

KNOWLEDGE 

See  Arrest  <  27;  Attorney  and  Client  i  104: 
Master  and  Servant  H  217,  221 ;  Mortgages. 
{  356;  Municipal  Corporations,  {  819;  N^- 
ligence,  }  24 ;  Principal  and  Agent,  {  1<  < ; 
Railroads,  |  441;  Tenancy  in  Common,  {  29. 


LACHES. 


See  Divorce  J  40; 
band  and  Wife,  g  ! 


lui^,  K  72,  219;  Hns- 

!;  TruB 


iiBts,  I  365. 


LANDLORD  AND  TENANT. 

See  Frauds,  Statute  of,  |  44;  Life  Estates.  { 
25;  Mechanics'  Liens,  {  132;  Turnpikes  and 
Toil  Boads;  Vendor  and  Purchaser,  {  3. 

n.  LEASES  AND  AGREEMENTS  IN 
GEHERAIu 

(A)  Re«nlBltea  and  Taliaitr. 

§33  (Neb.)  A  five-year  land  lease  may  be 
modified  after  its  execution  so  as  to  grant  the 
lessee  an  enforceable  option,  upon  expiratJon 
of  the  lease,  to  puicfaase  the  land  on  definite 
terms.— Dengler  v.  Fowler,  143  N.  W.  M4. 

Where  a  five-year  lease  is  modified  so  as  to 
give  the  lessee  an  option  to  purchase,  the  lentali 
stipulated  in  the  original  lease  and  a  subse- 
quent promise  to  pay  the  price  are  a  valid  coo- 
sideration  for  the  option. — Id. 

(B)  ConstnietloB  aad   Operation. 

1 44  (Wis.)  Where  a  covenant  in  a  lease  le- 
cited   Uutt   the   lessors   would   furnish   electric 
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current  for  lifting  at  a  given  rate,  provided 
the  total  price  paid  for  the  electricity  should 
not  be  lesB  than  $200  a  year,  the  lessee  was 
not  obliged  to  use  the  electricity  furnished  for 
all  purposes,  being  only  bound  to  pay  $200  a 
year  for  the  current,  and  being  entitled  to  use 
current  furnished  by  other  companies. — Cawker 
V.  Trimmel,  143  N.  W.  1046. 

m.  jjomvoKtya  tuxe  and  re- 
version. 

(A)  RiKltta  and  Powers  o(  I,andlord. 

§  53  (Iowa)  Where  a  grantee  of  real  proper- 
ty from  remaindermen  with  actual  knowledge 
of  the  rights  and  claims  of  lessees  in  posses- 
sion accepted  a  deed  providing  that  he  assumed 
"the  lease  now  on  the  property,"  he  was  bound 
to  fulfill  ita  obligations.— Sanders  v.  Sutlive 
Bros.  &  Co.,  148  N.  W.  492. 

{55  (Wis.)  An  alteration  in  a  leased  build- 
ing resulting  in  damage  constitutes  waste  at 
common  law,  and  will  be  enjoined  by  a  court 
of  equity.— Cawker  v.  Trimmel,  143  N.  W.  1046. 

Though  a  lease  provided  that  the  lessees 
should  make  no  alterations  in  the  building  with- 
out the  lessors'  consent,  the  lessees  may  bore 
a  small  hole  in  the  floor  to  conduct  electric  light 
wires  to  a  mechanical  piano  used  in  their  saloon 
business  without  the  consent  of  the  lessors. — Id. 

TV.  TERMS  FOR  TEARS. 

(C)  Bzteulons,  Renorals,  and  Options  to 
Parckase  or  sell. 

f  86  (Minn.)  Where  a  landlord  permitted  a 
tenant  to  hold  over  under  a  lease  giving  the 
landlord  an  option  to  extend  the  term  for  one 
year,  this  constituted  an  exercise  of  his  op- 
tion by  the  landlord,  and  extended  the  lease 
for  one  year.— Lowry  Realty  Co.  v.  Wiles,  143 
N.  W.  738. 

(91  (Minn.)  In  a  S-months  lease,  providing 
that  the  landlord  should  have  an  option  to 
continue  the  lease  for  a  year  if  the  tenant  fail- 
ed to  give  notice  within  30  days  before  expira- 
tion of  the  5-month8  term,  the  extensional  op- 
tion bad  reference  to  a  year  in  addition  to  the 
5  months.— Lowry  Realty  Co.  v.  Wiles,  143  N. 
W.   738. 

i  92  (Neb.)  A  clause  of  a  written  lease  giving 
the  lessee  an  option  to  purchase  the  land  upon 
definite  terms  is  enforceable. — Dengler  v.  Fowl- 
er, 143  N.  W.  944. 

(D)   Terntlnatlon. 

$95  (Minn.)  Where  a  lease  for  the  farming 
season  of  1912  provided  that  the  tenant  should 
have  the  use  of  the  premises  during  the  farming 
season  of  1913  unless  they  were  sold,  and  they 
were  sold  during  the  first  season,  the  lease  ex- 

Kired  at  the  end  of  the  first  season. — State  v. 
lunicipal  Court  of  City  of  Crookston,  143  N. 
W.  978. 

V.  TENANCIES  FROM  TEAR  TO 

TEAR  AND  MONTH  TO 

MONTH. 

I  116  (Wis.)  St  1911,  §  2183,  providing  for 
the  notice  necessary  to  terminate  tenancies  at 
will,  applies  to  "periodic  tenancies"  from  year 
to  year,  month  to  month,  etc.— Sutherland  v. 
Drolet,  143  N.  W.  663. 

When  a  tenant  holds  premises  under  a  parol 
agreement  that  be  may  hold  until  they  are 
sold,  which  is  void  under  the  statute  of  frauds, 
and  pays  rent  regularly  each  month,  his  ten- 
ancy is  a  tenancy  from  month  to  month,  and 
be  is  entitled  to  the  notice  required  by  St 
1911,  t  2183.— Id. 

VI.  TENANCIES  AT  WIU.  AND  AT 
SUFFERANCE. 

{118  (Iowa)  Continued  possession  by  a  les- 
see from  a  ufe  tenant  after  the  termination 
of  the  life  estate,  in  the  absence  of  anything  to 


the  contrary,  is  a  tenancy  at  will  as  provided 
by  Code,  8  2991.— Sanders  v.  Sutlive  Bros.  & 
Co.,  143  N.  W.  492. 

§  120  (Wis.)  St  1911,  {  2183,  requiring  a 
month's  notice  for  the  termination  of  a  tenan- 
cy at  will,  requires  such  notice  to  terminate 
with  the  close  of  the  rent-paying  period. — Suth- 
erland V.  Drolet,  143  N.  W.  663. 

VH.  PREMISES.  AND  ENJOTMENT 
AND  USE  THEREOF. 

(D)   Repairs,   lasnrance,   and    ImproTe- 
ntents. 

{  ISO  (Wis.)  A  tenant  for  years,  independent- 
ly of  contract,  must  keep  the  premises  wind 
and  water  tight  and  make  fair  and  tenantable 
repairs.— In  re  Niland's  Estate,  148  N.  W.  170. 

(B)   Injuries  from  Danserons  or  Defeetlve 
Condition. 

{  166  (Wis.)  An  argeement  by  a  lessee  of  the 
first  floor  and  part  of  basement  of  a  three-atory 
building  to  take  precautions  to  prevent  dam- 
ages to  water  pipes  or  to  the  premises,  and  to 
pay  damages  by  reason  of  water  pipes  bursting, 
held  to  make  him  responsible  only  for  the  pipes 
on  the  leased  premises,  and  hence  not  to  pre- 
clude recovery  for  damages  caused  by  the  burst- 
ing of  water  pipes  on  the  second  floor. — Moroder 
V.  Fox,  143  N.  W.  1040. 

A  landlord  who,  knowing  that  one  floor  of  a 
building  was  vacant  and  unheated,  and  that 
water  pipes  were  uncovered  and  unprotected 
from  frost,  allowed  them  to  remain  so,  result- 
ing in  the  water  freezing,  and  the  pipes  burst- 
ing, held  liable  to  the  lessee  of  the  flrst  floor 
for  the  resulting  damage  to  his  goods. — Id. 

Vin.   RENT  AND  ADVANCES. 

(A)  Rlarkts  and  laabllltles. 

{200  (Mich.)  A  contract  for  the  increase  of 
the  rent  of  certain  property  in  accordance  with 
any  increase  of  assessment  for  taxes  held  to 
have  been  contemporaneously  construed  by  the 
parties  to  contemplate  an  increase  on  the  basis 
of  the  assessment  for  the  year  1909;  and,  rent 
having  been  paid  and  accepted  on  that  basis, 
the  landlord's  grantee  was  estopped  to  deny 
such  construction.— Poll  v.  Jacobs,  143  N.  W. 
40. 

■  Where  a  contract  for  the  extension  of  a  lease 
provided  for  increased  rents  in  accordance  with 
an  increase  of  assessment  on  the  property,  if 
any,  on  May  1,  1910,  the  increase  was  to  be 
determined  by  the  increase  of  assessment  for, 
the  year  1909;  the  assessment  for  1910  not 
taking  effect  nntil  May  6tb  of  that  year.— Id. 

(C)  Uea. 

{ 252  (Iowa)  That  one  purchasing  from  a 
tenant  com  on  which  the  landlord  bad  a  lien 
had  no  qotice  of  the  landlord's  rights  or  lien 
did  not  affect  his  liability  to  the  landlord  for 
the  value  thereof. — Hodges  v.  Trans-Mississippi 
Grain  Co..  143  N.  W.  501. 

f252  (S.D.)  A  provision  in  a  farm  lease  that 
crops  grown  on  the  premises  "shall  remain 
in  the  possession  of  the  lessor  till  payment  of 
rent  held  to  entitle  the  lessor,  thn  rent  being 
unpaid,  to  recover  grain  grown  on  the  land  from 
a  purchaser  from  the  lessee  with  notice  of  the 
facts.- McGarvey  v.  Prince,  143  N.  W.  380. 

«254  (Iowa)  Landlord  held  not  estopped  to 
assert  his  lien  against  purchaser  from  tenant, 
though  he  learned  of  tenant's  sale  before  pay- 
ment, where  he  was  told  and  believed  that  the 
price  had  been  paid  and  disposed  of  by  the 
tenant. — Hodges  v.  Trans-Mississippi  Grain  Co., 
143  N.  W.  501. 

{262  (Iowa)  Where  petition  in  landlord's  ac- 
tion for  conversion  of  com  on  which  be  had  a 
lien  described  the  lot  as  lot  1,  while  the  evi- 
dence showed  that  a  part  thereof  was  an  accre- 
tion to  lot  1,  described  for  taxing  purposes  as 
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tax  lot  1,  refusal  to  strike  oat  evidence  rela- 
tive to  com  raised  on  tax  lot  1  held  not  er- 
ror.—Hodges  V.  Trans-MiEsisgippi  Grain  Co.i 
143  N.  W..501. 

X.  RENTING   ON   SHAKES. 

}3I9  (Minn.)  A  contract  under  which  a  part; 
took  possession  of  a  farm  to  cultivate  it  on 
shares  for  a  fixed  term,  held  to  be  a  "lease," 
within  Gen.  St  1913,  §  7667.— State  v.  Munici- 
pal Court  of  City  of  Crookston,  143  N.  W.  978. 

LARCENY. 

See  Criminal  Law,  {{  407.  448.  1169;  Embeaszle- 
ment;  Witnesses,   K  382-392. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  {  1097. 

LEASE. 

See  Landlord  and  Tenant;  Mines  and  Minerals, 
SI  66,  68. 


See  Wills. 


LEGACIES. 
LETTERS. 


See  Alteration  of  Instruments,  S  28;  Evidence, 
ii  183,  271,  320,  591;  New  Trial,  §  104. 

LIBEL  AND  SLANDER. 

See  Criminal  Law,  S  1186;  Indictment  and  In- 
formation, .t  110. 

I.  WORDS   AND    ACTS   ACTIONABLE. 
AND  riABILITT  -THERETOR. 

{2  (Iowa)  Defendant's  good  faith  in  making 
the  charge  is  no  defense  to  an  action  for  slan- 
der for  calling  plaintiff  a  thief.— Brandt  v. 
Story,  14.3  N.   W.  545. 

That  defendant  relied  in  good  faith  upon  what 
others  told  him  in  charging  plaintiff  with  lar- 
ceny would  not  be  a  defense  to  an  action  of 
slander  therefor. — Id. 

i  5  (Iowa)  The  law  implies  malice  in  falsely 
Bi^eaking  words  charging  the  commission  of  a 
public  offense  so  as  to  entitle  the  person  charg- 
ed to  recover  damages  without  proving  actual 
malice.— Brandt  v.  Story,  143  N.  W.  545. 

{  6  (Wis.)  An  action  for  libel  may  be  sustain- 
ed for  published  words,  though  the  same  words 
if  spoken  would  not  be  actionable  per  se. — Shaw 
V.  Crandon  Printing  Co.,  143  N.  W.  698. 

Kvery  written  or  printed  publication  which 
implies  or  may  be  understood  to  imply  reproach, 
dishonesty,  scandal,  or  ridicule  of  a  person  is 
a  libel  if  false  and  maliciously  published.— Id. 

f  7  (Iowa)  A  newspaper  article,  stating  that, 
judging  from  the  papers  of  a  town  named  and 
the  various  nasty  rumors  throughout  the  coun- 
ty, the  town  led  for  drinking  and  immorality, 
and  that  drunks  were  hauled  into  police  court 
every  week  for  fighting  and  carousing,  and  the 
Wisner  Estate,  while  helping  financially,  had 
carried  a  trail  of  destruction,  held  libelous  if 
plaintiff  could  be  charged  with  responsibility  for 
such  conditions. — Wisner  v.  Nichols,  143  N.  W. 
1020. 

S  9  (Wis.)  An  article  concerning  plaintiff,  a 
lawyer  and  candidate  for  Congress,  held,  to  con- 
tain a  general  charge  that  plaintiff  was  a  dis- 
grace to  bis  profession  as  a  lawyer  and  that 
he  was  smooth,  tricky,  and  dishonest. — Ingalls 
V.  Morrissey,  143  N.  W.  681. 

{  10  (Minn.)  A  publication  purporting  to  con- 
vey the  meaning  that  a  public  official  in  an  of- 
ficial report  has  charged  a  public  servant  with 
misconduct  in  office  is  libelous,  if  not  true  in 
substance.— FoUerton  v.  Thompson,  143  N.  W. 
260. 

1 10  (Wis.)  A  publication,  charging  that  plain- 
tiff as  a  member  of  a  county  bond  committee 


wrongfully  sold  a  bond  issue  for  $4,525  less 
than  could  have  been  obtained  by  accepting  the 
bid  of  another,  and  that  this  was  brought  at>oat 
by  bribery,  held  libelous.- Shaw  t.  Craodon 
Printing  Co.,  143  N.  W.  698. 

An  article,  charging  that  plaintiff,  a  candi- 
date for  office,  was  a  political  bos.s,  with  ambi- 
tion to  break  Into  the  county  board,  and  that 
he  was  a  reactionary  and  an  obstacle  in  the 
path  of  municipal  progress,  held  not  libelous. 
— Id. 

I  19  (Wis.)  The  meaning  to  be  ascribed  to  an 
alleged  libelous  article  is  that  attributed  to  it 
by  those  who  read  or  bear  it — Ingalls  ▼.  Morris- 
sey, 143  N.  W.  681. 

An  article  charging  that  plaintiff,  a  lawyer, 
had  robbed  an  estate  and  that  when  those  in- 
terested attempted  to  look  the  matter  up  tber 
found  the  evidence  had  mysteriously  disappi-n  rtd 
held  to  support  an  innuendo  that  plaintiff  had 
removed  or  caused  to  be  removed  the  court  files 
and  records  of  the  county. — Id. 

§  19  (Wis.)  An  article,  published  of  and  con- 
cerning plaintiff  as  a  member  of  a  county  bond 
committee,  held  to  sustain  an  innuendo  that 
plaintiff  betrayed  his  trust  and  accepted  a 
bribe  from  the  successful  bidder  for  the  bonds, 
contrary  to  the  criminal  statutes  of  the  state.— 
Shaw  V.  Crandon  Printing  Co.,  143  N.  W.  (J9S. 

§21  (Iowa)  The  part  of  the  alleged  libel 
claimed  to  connect  plaintiff  with  the  acts  there- 
in charged  must  be  construed  with  the  article 
of  which  it  is  a  part  in  determining  whether 
it  is  applicable  to  plaintiff. — Wisner  v.  NicLols, 
143  N.  W.   1020. 

n.   PRniTLEGED     OOMM1TNICATIONS, 
AND  MAUCE  THEREIN. 

S  42  (Wis.)  Where  an  alleged  libelous  article 
concerning  plaintiff's  conduct  as  a  lawyer  with 
reference  to  certain  court  proceedings  was  not 
a  fair,  true  report  thereof  but  contained  much 
matter  which,  if  false,  would  be  libelous,  it  was 
not  privileged  under  St  1911,  §  4256a.— Ingalls 
v.  Morrissey,  143  N.  W.  681. 

S48  (Wis.)  While  a  candidate's  fitness  ma.r 
be  fairly  commented  on  and  criticised,  he  ma.v 
not  be  wantonly  libelod  mder  the  pretense  of 
privilege  because  he  is  such  candidate. — Ingalls 
V.  Morrissey,  143  N.  W.  681. 

i  501/2  (Minn.)  Whether  a  newspaper  article 
imputing  misconduct  to  a  public  official  exce<^- 
ed  the  privilege  is  to  be  determined  from  a  con- 
sideration of  the  title  and  headlines  of  the  ar- 
ticle, and  by  comparing  its  contents  with  a  re- 
port of  the  official  which  it  purports  to  give  and 
discuss,  and  is  a  question  for  the  jury. — Fuller- 
ton  ▼.  Thompson,  143  N.  W.  260. 

TV.   ACTIONS. 
(A)   Rlvltt  of  Action  and  Detensea. 

$73  (Iowa)  While,  if  the  alleged  libelous 
words  merely  designate  a  class  and  are  so  gen- 
eral that  individual  damage  cannot  be  presumed, 
an  action  for  libel  cannot  be  maintained,  if  a 
personal  application  can  be  made  of  the  chaise 
against  a  class,  any  person  of  that  class  mgf 
maintain  an  action  by  showing  that  the  words 
especially  applied  to  him. — Wisner  v.  Nichols, 
143  N.  W.  1020. 

$73  (Minn.)  A  newspaper  publication  imput- 
ing misconduct  to  a  board  of  medical  examiners 
in  expending  funds  appropriated  for  its  use  will 
support  an  individual  action  by  one  of  the  mem- 
bers of  the  board,  based  on  the  substantial  un- 
truth of  the  publication.— Fullerton  v.  Thomp- 
son, 143  N.  W.  260. 

(B)   Partiea,    Preliminary    ProeeedlnBs, 
and  Pleadlns. 

i  82  (Iowa) '  A  petition,  alleging  that  defend- 
ant published  an  article  charging  that  a  condi- 
tion of  immorality  existed  in  a  certain  town  and 
that  the  "Wisner  Estate"  was  responsible  for 
it,  and  alleging  that  the  term  "Wisner  Estate" 
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tifF    with    the   immoral    conditions. — Wisner    v. 
Nichols.  143  N.  W.  1020. 

§  86  (Iowa)  An  innuendo  is  proper  only  when 
the  words  of  the  alleged  libel  are  equivocal 
and  admit  of  several  meanings  when  plaintiff 
b}'  the  innuendo  may  fix  the  meaning  he  thinks 
they  ought  to  bear.— Snyder  v.  Tribune  Co.,  143 
N.  W.  519. 

Ad  alleged  libel,  in  so  far  as  it  charged  plain- 
tiff with  maintaining  a  liquor  nuisance  and  Bell- 
ins;  liquor  at  his  drug  store,  held  ambiguous  and 
subject  to  an  innuendo  that  he  was  guilty  of 
selling  liquor  to  certain  high  school  pupils  who 
participated  in  orgies  referred  to  in  the  article. 
— Id. 

Where  a  libelous  publication  was  given  a 
proper  meaning  by  an  innuendo  alleged  in  the 
petition,  a  general  allegation  that  the  article 
published  was  false,  malicious,  etc.,  meant  only 
that  it  was  false  in  the  sense  charged  in  the 
innuendo. — Id. 

§  86  (Iowa)  An  innuendo  is  not  an  averment, 
but  only  matter  of  explanation  and  cannot  ex- 
tend the  meaning  of  the  alleged  libel  beyond  its 
own  natural  meaning. — Wisner  v.  Nichols,  143 
N.  W.  1020. 

S  89  (Iowa)  Where  slanderous  words  are  ac- 
tionable per  se,  the  law  implies  malice  and  dam- 
ages, hut,  if  .they  are  not  actionable  per  se, 
plaintiff  must  allege  and  prove  special  damages. 
—Brandt  v.  Story,  143  N.  W.  545. 

§  94  (Iowa)  In  an  action  for  libel,  a  plea  in 
justification  held  insufficient  under  the  rule  that 
such  a  plea,  based  on  the  truth,  must  be  as 
broad  as  the  charge. — Snyder  v.  Tribune  Co., 
143  N.  W.  519. 

Where  an  innuendo  is  pleaded  to  give  char- 
acter to  an  alleged  libel,  defendant  may  meet 
it  by  a  general  denial  or  he  may  plead  justifica- 
tion, but  he  cannot  in  a  plea  of  justification 
admit  a  part  and  plead  the  truth  thereof. — Id. 
§  100  (Iowa)  Where  an  alleged  libel  charg- 
ing plaintiff  with  keeping  a  liquor  nuisance 
was  also  subject '  to  an  innuendo  that  plaintiff 
was  connected  with  certain  high  school  orgies 
by  selling  liquor  to  pupils,  it  was  error  to  per- 
mit defendant  to  prove  the  truth  of  the  article 
based  on  its  theory  that  the  article  only  charged 
plaintiff  with  the  keeping  of  an  ordinary  liq- 
uor nuisance  and  to  prevent  plaintiff  from 
showing  that  he  was  not  connected  with  the 
orgies.— Snyder  v.  Tribune  Co..  143  N.  W.  519. 
i  100  (Iowa)  Under  Code  1897,  i  3593,  pro- 
viding tnat  no  mitigating  circumstances  shall 
be  proved  unless  pleaded,  except  such  as  are 
shown  by  the  testimony  of  the  adverse  party, 
it  was  error  to  permit  defendant  to  introduce 
evidence  of  mitigating  circumstances  in  an  ac- 
tion for  dander,  where  the  plea  did  not  tender 
such  issues.— Brandt  v.  Story,  143  N.  W.  546. 


(O  BlTldenee. 

S  1 0 1  (Minn.)  Where  a  newspaper  publication 
of  the  report  of  an  ofScer  was  substantially 
distorted  or  untrue,  an  inference  may  arise  that 
comments  made  thereon  were  neither  fair  nor 
made  in  good  faith.— Fnllerton  v.  Thompson, 
143  N.  W.  260. 

§  104  (Iowa)  Ordinarily  the  source  of  infor- 
mation out  of  which  a  libel  grows  and  the  good 
faith  of  the  author  are  immaterial  unless  the 
article  shows  that  it  is  based  on  information  of 
others;  but  if  express  malice  is  charged,  it  is 
admissible  to  prove  good  faith  and  the  sources 
of  information  in  mitigation  of  damages. — Sny- 
der V.  Tribune  Co.,  143  N.  W.  519. 

Defendant,  in  an  action  for  libel,  may  testify 
as  to   the  sources,   of  his  information  not  to 
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received  information  as  to  a  portion  of  the 
charges,  and  that  other  papers  had  published  a 
portion  thereof  before  the  publication  in  ques- 
tion, was  admissible  to  disprove  malice.— In- 
galls  V.  Morrisaey,  143  N.  W.  681. 

i  105  (Iowa)  Where  the  alleged  libelous  words 
do  not  in  terms  apply  to  any  particular  person 
but  may  be  so  applied  by  the  reader  of  the 
article,  the  intention  of  the  writer  and  the 
understanding  of  those  among  whom  the  libel 
is  published  may  be  shown  to  determine  its  ap- 
plicability to  plaintiCF. — Wisner  v.  Nichols,  143 
N.  W.  1020. 

{  105  (Wis.)  Any  statement  made  by  defend- 
ant on  a  different  occasion  than  that  of  the 
alleged  slanderous  utterance  is  not  to  be  con- 
sidered on  the  question  of  his  liability  but  only 
on  the  question  of  malice. — Greeler  v.  Red- 
mond, 143  N.  W.  152. 

{110  (Wis.)  Where  a  libel  charged  plaintiff 
generally  with  being  a  disgrace  to  his  profes- 
sion as  a  lawyer,  smooth,  tricky,  and  dishonest, 
and  defendant  pleaded  the  truth  in  justification 
and  also  additional  acts  of  misconduct  not  stat- 
ed in  the  article,  it  was  error  to  confine  de- 
fendant to  proof  of  the  acts  alleged  to  be  libel- 
ous ;  those  pleaded  being  also  admissible  in 
support  of  the  truth  of  the  general  charge. — In- 
galls  V.  Morrissey,  143  N.  W.  681. 

{Ill  (Iowa)  Where  no  retraction  of  an  alleg- 
ed libelous  publication  was  pleaded,  a  second 
publication,  which  was  no  part  of  the  res  gestae 
and  not  published  until  after  plaintiff  had  com- 
menced an  action  by  the  service  of  an  original 
notice,  was  inadmissible  in  mitigation  under 
Code,  {  3593,  or  independent  thereof.- Snyder 
V.  Tribune  Co.,  143  N.  W.  519. 

{Ill  (Iowa)  Evidence  of  mitigating  circum- 
stances, including  good  faith  in  making  the 
charges,  cannot  be  introduced  to  reduce  actual 
damages  sustained  by  plaintiff  but  is  only  ad- 
missible on  the  question  of  exemplary  damages. 
—Brandt  v.  Story,  143  N.  W.  545. 

{Ill  (Wis.)  Evidence  to  prove  specific  acts 
of  misconduct  in  addition  to  those  contained  in 
an  alleged  libelous  article  and  pleaded  in  justi- 
fication is  admissible  in  mitigation  of  damages. 
— Ingalls  V.  MorrUsey,  143  N.  W.  681. 

(D)   Dsmasea. 

{  120  (Iowa)  Punitive  damages  should  be  as- 
sessed where  slanderous  words  are  spoken,  with- 
out belief  in  their  truth,  for  the  purpose  of  in- 
juring another's  good  name.— Brandt  v.  Story, 
143  N.  W.  545. 


(B)   Trial,  Jndarment,  and  Revlefr. 

(  123  (Minn.)  Where  a  newspaper  publication 
of  a  report  of  an  officer  was  substantially  dis- 
torted and  untrue,  it  was  a  question  for  the  ju- 
ry whether  comments  as  to  such  official  report 
were  honestly  made  in  belief  of  the  truth  there- 
of and  upon  reasonable  grounds  for  such  belief. 
— FuUcrton  v.  Thompson,  143  N.  W.  260. 

{  124  (Wis.)  The  instruction  that,  even 
though  the  slanderous  words,  plaintiff  "forg- 
ed a  check,"  were  used,  there  could  be  no  re- 
covery if  defendant  at  the  same  time  and  in 
the  same  connection  made  a  statement  indi- 
cating that  he  only  intended  to  charge  plaintiff 
with  writing  defendant's  name  on  a  cneck  with- 
out authority  was  substantially  correct,  con- 
struing "indicating"  In  its  natural  sense  as 
"indicating  to  the  hearers."— Greeler  v.  Red- 
mond, 143  N.  W.  152. 
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VI.  OBIMIHAX.  HESPON8IBII.ITY. 

(A)    OAenaes. 

i  143  (S.D.)  Under  Pen.  Code,  {{  315,  316,  in 
prosecutions  for  libel,  an  intent  to  injare  the 
party  libeled  must  be  pleaded.— State  t.  Fos- 
burgh,  143  N.  W.  279. 

i  145  (S.D.)  An  alleged  libel  charging  that  a 
newspaper  was  loaded  with  a  burden  of  debt  to 
satisfy  an  "alleged  man's  appetite  for  lust"  was 
subject  to  an  interpretation  rendering  the  words 
libelous  per  se.— State  v.  Fceburgh,  143  N.  W. 
279. 

I  149  (S.D.)  In  a  prosecation  for  libel,  it 
could  not  be  shown  that  parts  of  the  publication 
which  were  not  made  the  basis  of  the  charge 
were  true  or  justifiable.— State  v.  Fosburgh,  143 
N.  W.  279. 

One  charged  with  libel  cannot  select  one  of 
seTeral  constructions  that  may  be  fairly  giv- 
en the  words  used,  and  prove  the  truth  of  the 
libel  as  so  construed,  but  must  prove  its  truth 
when  the  words  used  are  given  any  fair  and 
usual  construction. — Id. 

Justification,  within  Pen.  Code,  f  318,  for 
publication  referring  to  a  man's  appetite  for  lust 
neM  not  shown;  the  only  motive  testified  to 
being  the  possible  financial  benefit  to  accused's 
newspaper.— Id. 

(B)   Proseentton  and   Panlakaseat. 

i  152  (S.D.)  Under  Pen.  Code,  §  318,  in  pros- 
ecutions for  libel,  the  state  need  not  allege  the 
falsity  of  the  libeL— State  v.  Fosburgh,  143  N. 
W.   279. 

Information  for  libel  held  not  demurrable  as 
failing  to  allege  an  intent  to  injure  the  party 
Ubeled.— Id. 

S  154  (S.D.)  Under  Pen.  Code,  «  315,  316,  in 
prosecutions  for  libel,  an  intent  to  injure  must 
be  proved;  but  it  may  be  presumed  from  the 
fact  of  the  publication  and  the  nature  of  the 
libelous  article.— State  v.  Fosburgh,  143  N.  W. 
279. 

Under  Pen.  Code,  (  318,  a  defendant  who  ad- 
mits the  publication  of  a  libel  has  the  burden 
of  proving  his  defense  that  it  is  true,  and  was 
published  with  good  motives  and  for  justifiable 
ends.— Id. 

i  155  (S.D.)  In  prosecution  for  publication 
referring  to  a  man's  "appetite  for  lust,"  evi- 
dence that  witnesses  understood  it  as  charging 
adtiltery  held  inadmisdble. — State  ▼.  Fosburgh, 
143  N.  W.  279. 

LICENSES. 

See  Carriers,  {  282;  Explosives,  {  8;  Intoxi- 
cating Liquors,  SI  15,  46%,  58,  66,  75,  106, 
108 ;  Physicians  and  Surgeons,  }§  1,  2. 

n.  m  KESPEOT  OF  REAI.  PROP- 
ERTY. 

{44  (Wis.)  A  license  to  occupy  land  resem- 
bles a  tenancy  at  will;  but  they  are  not  iden- 
tical, in  that  a  license  confers  no  title  or  in- 
terest in  the  land.  The  licensee  is  in  substance 
the  agent  of  the  owner  for  the  purpose  of  oc- 
cupation only. — Vicker  v.  Byrne,  143  N.  W. 
186. 

LIENS. 

See  Attorney  and  Client,  t  190;  Execution,  § 
302 ;  Executors  and  Administrators,  {  231 ; 
Homestead,  S  103 ;  Judgment,  |§  768-795 ; 
Landlord  and  Tenant,  fS  252-262 ;  Mechanics' 
Liens ;  Vendor  and  Purchaser,  S  265. 

LIFE  ESTATES. 

See  Landlord  and  Tenant,  {  118. 

1 7  (Mich.)  Grantors  of  farm  in  considera- 
tion of  support,  who  reserved  life  estate,  held 
entitled  to  waive  the  agreement  for  support,  per- 
formance ot  which  would  necessitate  grantees' 


possession,  and  to  possess  and  enjoy  the  farm 
as  life  tenants.— Nye  v.  Fonger,  143  N.  W.  59fe. 

i  17  (Iowa)  A  life  tenant  cannot  charge  the 
reversioner  with  valuable  improvements  placed 
by  him  upon  the  land. — Shelangowski  t. 
Schracit,  143  N.  W.  1081. 

A  life  tenant  is  not  bound  to  make  extraordi- 
nary repairs,  and,  if  be  does  so,  is  not  affirma- 
tively entitled  to  be  reimbursed  therefor  from 
the  reversioner. — Id. 

I  17  (Wis.)  A  tenant  for  life  entitled  to  the 
income  from  the  estate  is  bound  to  keep  th« 
premises  in  repair.— In  re  Niland's  Elstate,  143 
N.  W.  170. 

S  18  (Wis.)  A  tenant  for  life  entitled  to  the 
income  from  the  estate  is  bound  to  pay  taxes. 
-In  re  Niland's  Estate,  143  N.  W.  170. 

{|23  (Neb.)  The  conveyance  by  the  life  ten- 
ant conveys  merely  the  grantor's  rights,  and 
hence  the  remainderman  cannot  oiforce  a  for- 
feiture of  the  life  estate  by  reason  tbercof.— 
Bohrer  v.  Davis,  143  N.  W.  209. 

i  25  (Iowa)  A  lease  by  a  life  tenant  in  gener- 
al terminates  on  his  death,  under  the  rule  that 
the  lessee  can  have  no  greater  rights  than  his 
lessor.— Sanders  v.  Sutlive  Bros.  &  Co.,  143  N. 
W.  492. 

Where  a  life  tenant  died  before  the  day  fixed 
for  the  commencement  of  a  lease  executed  on 
her  behalf,  the  lessee  could  successfully  claim 
no  rights  thereunder  unless  after  her  death  the 
lease  was  adopted  by  the  remaindermen. — Id. 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Criminal  Law.  K  147, 
157;  Evidence,  f  80;  Guardian  and  Ward.  S 
182 ;  Insurance,  {  622 ;  Bemainders,  { 17 ;  Wa- 
ters and  Wat«r  Courses,  f  179. 

I.   STATDTES  OF  UXTTATIOir. 

(A)  Katare,  Talidtty,  and  Constraetloa  la 

Geaeral. 

i  6  (Wis.)  Where  a  treasurer  defaulted  in 
1891,  the  20-year  limitation  fixed  by  Rev.  St 
1878,  i  4220,  continued,  in  view  of  Rev.  St 
1878,  t  4976  (St.  1911,  |  4976),  declaring  that 
the  statute  of  limitations  in  force  when  a  canse 
of  action  accrues  shall  be  held  operative,  unless 
the  municipality  had  notice,  for  three  years 
prior  to  the  enactment  of  Laws  1893,  c.  268,  of 
the  treasurer's  default. — Oconto  County  v.  Mac- 
Allister,  143  N.  W.  702;  Same  v.  LindgreD,  Id. 
707. 

(B)  Uaaltatlona    Applicable    to    Particular 

Aetloaa. 

{21  (N.D.)  Bev.  Code  1905.  I  6787,  prescrib- 
ing a  six-year  limitation  period  does  not  apply 
to  a  suit  on  a  guardian's  bond. — Gronna  v.  Gold- 
ammer,  143  N.  W.  394. 

S  22  (Wis.)  A  county's  right  of  action  on  de- 
faults by  its  treasurer,  occurring  in  1897  and 
1899,  held,  in  view  of  St.  1878,  }  4976,  in 
both  cases  governed  by  Laws  1893,  c.  268  (St- 
1898,  i  984),  if  it  had  notice  of  the  default,  or,  if 
not,  by  Rev.  St  1878,  I!  4220,  fixing  a  20-year 
limitation  as  to  the  default  occurring  prior  to 
the  Bevision  of  1898,  which  exempted  such 
actions  from  the  purview  of  section  4220.— 
Oconto  County  v.  MacAUister,  143  N.  W.  702; 
Same  v.  Lindgren,  Id.  707. 

An  instrument  in  the  form  of  a  bond,  recit- 
ing that  it  was  sealed,  held  not  within  the  six- 
year  statute,  but  a  sealed  instrument,  though 
without  scroll  or  flourish  after  the  names  of 
the  signers. — Id. 

S  32  (S.D.)  Where  a  ditch  company  possessing 
the  power  of  eminent  domain  entered  on  plain- 
tiflfs  land  by  trespass,  plaintiff's  right  to  com- 
pensation could  not  be  barred  by  any  limitations 
short  of   the  20-year  prescriptive   period,  and 
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hence,  where  the  ditch  company  congented  in 
«jectment  by  plaintiff  to  the  treating  of  the 
action  as  one  for  compensation,  it  cannot  de- 
feat the  action  by  the  6  and  10  year  statutes  of 
limitations.— Jolinson  t.  Hawthorne  Ditch  Co., 
143  N.  W.  968. 

n.  COBCPUTATION  OF  PERIOD  OF 
XJMITATIOM. 

(A)  Aoemal  of  Rigrlit  of  AetlOB  or  De- 
fenae. 

§  43  (Neb.)  Limitations  do  not  begin  to  run 
against  a  right  of  action  until  the  right  exists. 
— Bohrer  v.  Davis,  143  N.  W.  209. 

1 44  (Iowa)  Where  the  ancestor  dies  on  Sep- 
tember 12,  1901,  and  the  petition  in  a  suit  by 
heirs  to  set  aside  probate  of  bis  will  and  quiet 
title  in  plaintiffs  was  filed  October  5,  1911,  aft- 
er which  defendants  appeared  in  answer,  the 
action  was  barred  by  the  10-year  limitations ; 
the  cause  of  action  accruing  upon  the  ancestor's 
death.— Cooley  y.  Maine,  143  N.  W.  431. 

S  55  (Neb.)  The  right  of  action  for  damages 
from  tlie  sale  of  intoxicating  liquors  to  plain- 
tifTs  husband  was  not  barred  when  brought 
within  four  years  after  defendant  had  ceased  to 
supply  the  husband  with  intoxicating  liquor, 
causing  him  to  become  an  habitual  drunliard. — 
Colman  v.  Loeper,  143  N.  W.  295. 

(B)  Pertormauiee    of    Condition^   Demmad, 

aad  Hotiee. 

i65  (Neb.)  Where  a  father,  indebted  to  his 
son,  agreed  that  the  son  should  retain  posses- 
sion of  land  until  a  settlement  was  made  as  to 
such  indebtedness,  and  the  father  died  before 
the  settlement  was  effected,  tlie  statute  of  lim- 
itations did  not  run  against  the  claim  of  the 
son  to  payment  of  the  indebtedness  as  a  condi- 
tion precedent  to  the  right  of  the  heirs  to  re- 
cover the  land.— Tillson  t.  HoUoway,  143  N.  W. 
939. 

(C)  Personal   DlaablUtlea   and  PrlTilesea. 

{76  (Neb.)  That  certain  of  the  plaintiffs,  in 
an  action  to  redeem  from  a  mortgage  foreclo- 
sure sale,  are  minors,  who  claim  title  through 
descent,  does  not  toll  the  statute  of  limitations, 
where  the  statute  bad  commenced  to  run  during 
the  lifetime  of  their  ancestors. — McNeill  y. 
Scbumaker,  143  N.  W.  806;  Same  v.  Storitz, 
Id.  806. 

(F)  Isnoranee,  Mlatake,  Truat,  Fraud,  aad 
Concealment  of  Canae  of  Action. 

{ 95  (Wis.)  In  construing  St.  1898,  i  884,  re- 
quiring actions  on  official  bonds  to  be  brought 
within  three  years  after  a  municipality  acquires 
knowledge  of  default,  mere  definitions  of  par- 
ticular words  nsed  in  different  connections  are 
of  little  value,  but  the  intent  of  the  particular 
legislation  must  be  gathered ;  knowledge  of  a 
sentient  person  being  quite  different  from 
that  of  a  corporation.-— Oconto  County  v.  Mac- 
Allister,  143  N.  W.  702 ;  Same  v.  Lindgren,  Id. 
707. 

Under  St.  1888,  t  984,  requiring  actions  on 
official  bonds  to  be  begun  within  three  years 
after  a  county  receives  knowledge  of  a  default, 
a  county  is  not  charged  with  knowledge  of  the 
treasurer's  defalcation  where  it  could  not  be 
discovered  by  the  county  board  in  their  andit 
of  his  account. — Id. 

In  actions  on  a  treasurer's  bond,  for  short- 
ages occurring  in  1891,  1897,  and  1899,  hdd 
that  the  county  did  not  receive  knowledge  of 
his  default  antil  1910,  the  time  alleged  in  the 
complaint,  so  that  the  three-year  statute  pre- 
scribed by  St.  1898,  g  984,  did  not  begin  to  run 
until  that  time;  the  county  not  being  charge- 
able with  knowledge  of  records  not  kept  accord- 
ing to  law. — Id. 

S  103  (Iowa)  Enforcement  of  resulting  trust 
in  favor  of  wife  held  not  barred  by  limitations, 
where   the   hnsl>and   had   never   repudiated   or 


questioned  the  wife's  rights.— In  re  Mahin's  Es- 
tate, 143  N.  W.  420. 

(B)   Coaantencemeut  of  Action  or  Otker 
FroceedinK- 

§  1 1 8  (Iowa)  Where  plaintiff  sustained  per- 
sonal injuries  from  a  defective  county  bridge 
on  April  2,  1910,  and  filed  his  first  claim  for 
$1,000  damages  before  May  7,  1910,  which 
claim  waa  lost,  and  filed  a  subsequent  claim  on 
December  14,  1911,  for  $10,000,  after  which  a 
supplemental  petition  was  filed  on  January  18, 
1912,  suit  having  been  first  commenced  January 
25,  1911,  the  action  was  not  barred  by  limi- 
tations.—Klingman  v.  Madison  County,  143  N. 
W.  426. 

ills  (Iowa)  The  record  alone  must  be  looked 
to,  to  determine  when  notice  of  the  beginning 
of  an  action  was  delivered  to  the  sheriff,  or 
when  the  action  was  instituted,  as  affecting  lim- 
itations.— Cooley  v.  Maine,  143  N.  W.  431. 

I  127  (Neb.)  Where  a  petition  claiming  dam- 
ages for  injuries  to  an  employ^  was  amended 
after  appeal  and  remand  more  than  four  years 
after  the  injuries  occurred,  so  as  to  state  a 
cause  of  action  for  injuries  to  an  invitee  on  de- 
fendant's premises  in  the  employ  of  an  inde- 
pendent contractor,  the  cause  of  action  stated 
in  the  amended  petition  was  barred  by  limita- 
tions.- Westover  v.  Hoover,  143  N.  W.  846. 

m.  AGKNOWIiEDGMEirT.    NEW 

PROMISE,  Ain>  PART 

PAYMENT. 

§  157  (Wis.)  Where  plaintiff  loaned  money  to 
'defendant  on  the  security  of  stock  and  bonds 
of  a  corporation,  and  defendant,  as  the  interest 
coupons  became  due,  collected  them  from  the 
company  and  sent  a  personal  check  to  the  plain- 
tiff for  the  amount,  there  was  a  payment  by  de- 
fendant, which  tolled  the  statute  of  limitations. 
—Carlson  v.  Dixon.  143  N.  W.  1064. 

V.  PI.EADING.  EVIDENCE,  TRIAI., 
AND   REVIEW. 

S  180  (Iowa)  A  demurrer  to  the  petition,  stat- 
ing "that  the  petition  shows  upon  its  face  that 
the  cause  of  action  therein  set  out  is  barred 
by  the  statute  of  limitations,"  sufficiently  raised 
the  objection  that  the  cause  of  action  was  bar- 
red by  the  statute  of  limitations. — Cooley  v. 
Maine,  143  N.  W.  431. 

§  195  (Iowa)  The  burden  was  upon  plaintiff 
seeking  to  show  that  defendant  had  acquired  a 
new  domicile  outside  of  Iowa  to  prove  that  de- 
fendant was  a  resident  outside  of  that  state 
for  10  years  before'  the  commencement  of  the 
action ;  the  note  sued  on  being  barred  on  ita 
face  by  the  10-year  limitations. — Farrow  y.  Far- 
row, 143  N.  W.  856. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

See  Quieting  Title,  |  31. 

i  3  (Minn.)  An  action   to   abate   a  nuisance 

consisting  of  the  obstruction  of  a  public  high- 
way, and  to  recover  damages,  is  not  one  in 
which  Rev.  Laws  1905,  |!  4389,  as  amended  by 
Laws  1907,  c.  332  (Gen.  St.  1913,  §  8025),  au- 
thorizes a  lis  pendens  to  lie  filed. — Painter  v. 
Gunderson,  143  N.  W.  911. 

{  20  (Minn.)  A  lis  pendens  filed  in  an  action 
not  of  the  authorized  class  may  be  canceled  on 
motion. — Painter  v.  Gunderson,  143  N.  W.  811. 

In  an  action  to  abate  the  obstruction  of  a 
public  highway  and  for  damages,  a  defendant 
not  claiming  ownership  of  the  land  included  in 
the  highway,  and  not  an  abutting  owner  and 
having  no  interest  other  than  that  of  the  gen- 
eral public,  cannot  move  for  the  cancellation 
of  a  lis  pendens  filed  therein. — Id. 
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meni  id  buco  acuon  w  lae  ueieuaaui. — v/uwie  v. 
Barker,  143  N.  W.  805. 

LOGS  AND  LOGGING. 

See  Navigable  Waten,  {  89. 

LOOKOUTS. 

See  Master  and  Servant,  {  278. 

LOST  INSTRUMENTS. 

See  Evidence,  §  183;    Wills,  %  332. 

MAINTENANCE. 

See  Huaband  and  Wife,  H  288,  299. 

MALIGL 

See  Libel  and  Slander,  {  6 ;   Malicloas  Proaecn- 
tion. 

MALICIOUS  PROSECUTION. 
n.  WAirr  of  piiobabx.e  cause. 

I  16  (Minn.)  Want  of  probable  cause  and 
malice  is  essential  to  the  maintenance  of  an  ac- 
tion for  malicious  prosecution. — Lammers  v.  Ma- 
son, 143  N.  W.  358. 

i  18  (Minn.)  "Probable  cause"  is  a  reasonable 
ground  of  suspicion,  supported  by  circumstances 
sufficiently  strong  to  warrant  a  cautions  man  in 
the  belief  that  the  person  accused  is  guilty  of 
the  offense  charged. — Lammers  v.  Mason,  143 
N.  W.  359. 

{21  (Minn.)  The  protection  afforded  by  the 
defense  of  advice  to  counsel  in  an  action  for 
malicious  prosecution  is  available  only  when 
the  advice  given  is  founded  upon  a  full  state- 
ment of  facts,  and  is  relied  upon  in  good  faith. 
—Lammers  v.  Mason,  143  N.  W.  359. 

nx.  MAUOIL 

{27  (Minn.)  As  related  to  malicious  prosecu- 
tion, whatever  is  done  willfully  and  purposely, 
if  it  be  wrongful  and  unlawful  and  known  to 
be  such  to  the  party,  is  "malicious."— Lam- 
mers V.  Mason,  143  N.  W.  359. 

That  which  is  done  contrary  to  one's  own 
conviction  of  duty  or  with  willful  disregard  of 
the  rights  of  others  constitutes  "malice."— Id. 

V.  ACTIOH8. 

{  60  (Minn.)  In  an  action  for  maliciously  at- 
taching exempt  property,  it  was  error  to  admit 
in  evidence  the  record  of  a  subsequent  suit 
wherein  plaintiff  recovered  damages  for  breach 
of  a  contact,  which  breach  existed  at  the  time 
of  the  suing  out  of  the  attachment  and  might 
have  been  used  as  a  counterclaim. — Carel  v. 
Haedecke,   143  N.    W.  1124. 

{71  (Minn.)  Conflicting  evidence  in  an  ac- 
tion for  malicious  prosecution  held  sufficient 
to  take  the  case  to  the  jury  on  the  issue  of  want 
of  probable  cause  and  malice  and  the  defense 
of  advice  of  counsel.— Lammers  v.  Mason,  143 
N.    W.   359. 

Where,  in  an  action  for  malicious  prosecu- 
tion, the  evidence  showed  that  the  defendant 
who  prosecuted  plaintiff  assumed  to  act  for  the 
defendant  company  in  a  matter  over  which  he 
had  general  supervision,  and  that  the  company's 
attorney  employed  counsel  to  prosecute  the  case, 
the  question  of  the  defendant  company's  liabil- 
ity was  for  the  jury.— Id. 

{71  (Neb.)  Under  the  evidence  in  an  action 
a|;ainst  the  board  of  trustees  and  marshal  of  a 
village  for  malicious  prosecution,  held,  a  verdict 
was  properly  directed  for  defendants. — Talcott 
V.  Bice,  143  N.  W.  803. 


MANUAMU5. 

See  Appeal  and  Brror,  {  781. 

I.  HATUBE   AMD   OBOmiBS    XM    GEH- 
EBAI.. 

f  3  (Mich.)  Service  of  the  declaration  npon  a 
person  at  a  time  at  which  he  was  exempted 
from  service  was  merely  voidable,  and  an  order 
setting  aside  such  service  is  not  necessarily  final 
and  appealable,  so  that  mandamus  lies  to  re- 
view it.— Coatsworth  v.  Hally,  143  N.  W.  88L 

§  3  (N.D.)  Neither  the  criminal  prosecntioa. 
nor  the  removal  of  county  officials  who  failed 
to  perform  their  duties  in  respect  to  county 
funds  not  accounted  for,  furnishes  an  adequate 
remedy  such  as  will  inhibit  the  maintenance  of 
a  taxpayer's  proceedings  to  mandamus  the  com- 
missioners to  adjust  the  accounts  of  such  of- 
ficers.—State  V.  Drakeley,  143  N.  W.  768. 

n.   SUBJECTS  AND  PUBPOSES    OF 
BELIEF. 

(A)  Acta  and  Proceedlmira   of  Comrts, 
Jadare*)  and  Judicial  OAeers. 

}3I  (N.D.)  Under  Const,  art  4,  {  86,  giv- 
ing the  Supreme  Court  superintending  control 
of  inferior  courts,  and  Rev.  Codes  1905,  ( 
7822,  authorizing  mandamus  to  compel  the  per- 
formance of  an  act  specifically  enjoined  by 
law,  the  Supreme  Court  may  grant  mandamus 
to  the  district  court  to  proceed  with  a  contro- 
versy in  which  it  has  decided  that  it  bas  no 
jurisdiction,  where  there  is  no  remedy  by  ap- 
peal.—State  V.  District  Court  for  Stark  Coun- 
ty in  Tenth  Judicial  Dist.,  143  N.  W.  143. 

(B)  Acta   mad  Proeeedlnsa  of  Public   Ofli- 
eera  and  Boarda  and  Mantolpallties. 

{101  (N.D.)  Mandamus  will  not  lie  to  com- 
pel county  commissioners  to  determine  that  any 
particular  sum  is  due  or  not  due  the  county 
from  an  auditor  on  account  of  fees  collected. — 
State  V.  Drakeley,  143  N.  W.  708. 

The  adjustment  of  the  county  auditor's  fees 
by  the  county  commissioners  pursuant  to  Rev. 
Codes  1906,  {{  2428,  2430,  is  a  ministerial  duty 
which  they  may  be  compelled  by  mandamus  to 
perform.— Id 

(C)  Acta  aad  ProceedloBa  of  Private  Cor- 

poratloaa  and  Indlvidnala. 

{  140  (S.D.)  Although  the  refusal  of  a  news- 
paper owner  to  publish  plaintiff's  notice  pre- 
cluded him  under  PoL  Code,  j|  1509,  from  ex- 
cluding his  land  from  a  municipality,  the  news- 
paper owner's  action  cannot  be  coerced  by  man- 
damus; he  neither  holding  an  office,  trust,  or 
station  within  the  purview  of  Oide  Civ.  Proc. 
{  764,  authorizing  mandamus  to  issue  only  in 
such  cases.— Mack  v.  Costello,  143  N.  W.  950. 

That  the  refusal  of  a  newspaper  owner  to 
publish  a  notice  to  which  payment  has  been  ten- 
dered will  preclude  plaintiff  from  exercising 
some  of  his  legal  rights  is  no  ground  for  the  is- 
suance of  mandamus. — Id. 

HI.  JXTBISDICTIOH,      PB00EEDIH08, 
AltD  BEJjIEF. 

f  146  (N.D.)  Where  a  county  auditor  wrong- 
fully retaina  fees  collected  and  the  county  com- 
missioners refuse  to  adjust  the  account  of  such 
fees  and  determine  the  amount  thereof  as  re- 
quired by  Rev.  Codes  1905,  {  2430,  a  resident 
taxpayer  of  the  county,  may  under  Rev.  Codes 
1905,  {  7823,  act  as  relator  in  proceedings  in 
the  name  of  the  state  to  compel  action  by  the 
county  commissioners. — State  ▼.  Drakeley,  143 
N.  W.  768. 

{  167  (Minn.)  Where  defendant  municipal 
co\irt  in  mandamus  proceedings  alleged  that  ■ 
writ  of  restitution,  to  which  an  applicant  was 
entitled   under   Rev.   Laws   1806,   {  4(M7,  as 
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City  of  Crookston,  143  N.  W.  978. 

i  176  (N.D.)  Where  county  commiBSionera  in 
Sood  faith  have  refused  to  order  suit  against  a 
founty  auditor  to  compel  him  to  account  for 
fees  collected  a»  required  by  Laws  1007,  c.  70, 
the  Supreme  Court  will  not  assume  that  the 
county  commissioners,  after  being  fully  advised, 
■will  continue  to  refuse  to  perform  their  duty; 
and  will  refuse  to  mandamus  the  board  to  any 
such  suit.— State  v.  Drakeley,  143  N.  W.  768. 

MARKET  VALUL 

See  Evidence,  S§  489,  501. 

MARRIAGE. 

Soc  Breach  of  Marriage  Promise:  Divorce; 
Husband  and  Wife;  Witnesses,  f  291. 

MASTER  AND  SERVANT. 

See  Appeal  and  EJrror,  §§  1050,  1064,  1066, 
106S,  1170,  1194;  Assault  and  Battery,  (  13; 
Commerce,  g  27 ;  Evidence,  {  317  ;  Negligence, 
f  89;   Trial,  g  296;   Work  and  I^bor. 

X.  THE  BEIiATION. 
(C)  TermlnatloB   and   Dlachargre. 

i  23  (Mich.)  An  employ^,  hired  for  a  certain 
company,  remained  the  employ*  of  that  com- 
pany until  notified  of  a  contract  by  which  an 
individual  took  over  the  operation  of  the  prop- 
erty.—Drudt  V.  Antrim  Lime  Co.,  143  N.  W. 
59. 

II.  SERVICES  AMD  COMFENSATIOK. 
(B)   IVaares    amd    Other   Remaneratlon. 

§  80  (Mich.)  Whether  another  servant  had 
power  to  bind  defendant  in  hiring  plaintiff  held 
for  the  jury.— Devich  v.  Dick,  143  N.  W.  56. 

m.  MASTER'S    I.IABII.ITT    FOR    IK- 
JTTRIES   TO  SERVANT. 

(A)  Katnre  and  Extent  In  General. 

§87"/2  [New,  vol.  16  Key-No.  Series]  (Wis.) 
The  workmen's  compensation  act  (St.  1011,  § 
2394 — 48)  requiring  employers  to  lurniah  safe 
employment,  as  limited  by  section  2394 — 41, 
subd.  11,  defining  the  term  "safe"  as  meaning 
such  freedom  from  danger  to  the  life,  health, 
and  safety  of  employes  as  the  nature  of  the  em- 
ployment will  reasonably  permit,  should  be  given 
a  liberal  construction  in  favor  of  life,  health, 
and  limb.— Tallman  v.  Chippewa  Sugar  Co.,  143 
N.  W.  1054. 

Notwithstanding  workman's  compensation  act 
(St.  1911,  §§  2394—48,  2394—41,  subd.  11),  re- 
quiring a  master  to  furnish  his  servants  with  a 
safe  place  in  which  to  work,  a  master  engaged 
in  the  beet  sugar  business  is  not  liable  for  in- 
jury received  by  the  servant  who  slipped  upon 
pulp  which  escaped  onto   the   floor.— Id. 

S  88  (Mich.)  Where  an  employe  was  eating 
bis  dinner  during  the  noon  hour  at  a  place  of 
his  own  selection,  off  of  the  employer's  prem- 
ises, at  a  time  when  he  was  injured  by  a  stone 
thrown  from  a  blast,  the  relationship  of  mas- 
ter and  servant  did  not  then  exist. — Moronen 
v.  McDonneU,  143  N.  W.  8. 

i  88  (Wis.)  An  independent  contractor  is  one 
who,  exercising  an  independent  employment, 
contracts  to  do  work  without  control  by  his 
employer,  except  as  to  the  result— Madix  ▼. 
Hochgreve  Brewing  Co.,  143  N.  W.  189. 

A  mason  employed  to  hire  other  men  and 
perform  work  according  to  the  employer's 
plans,  at  a  stated  sum  per  hour,  is  not  an  in- 
dependent contractor,  though  the  employer  ex- 


in  "taking  material  from  any  circular  or  band 
saw,  or  slasher,  or  other  cutting  or  pressing 
machine,  from  which  material  is  taken  from 
behind,"  includes  an  edging  machine  used  in 
a  saw  mill. — O'SulUvan  v.  J,  S.  Stearns  L.um- 
ber  Co.,  143  N.  W.  160. 

J  96  (Minn.)  Where  a  railrobd  employ*  was 
killed  in  unloading  logs  from  a  car,  due  to  his 
working  partner  throwing  off  a  log  when  de- 
ceased was  prevented  from  getting  out  of  its 
way,  hdd,  that  the  accident  was  due  to  the  neg- 
ligence of  the  fellow  servant. — Nylund  v.  Duluth 
&  N.  W.  Ky.  Co.,  143  N.  W.  739. 

(B)   Toola,  MaeklnerT*  Appliance*,  and 
Places  (or  'Work. 

{§101,  102  (Minn.)  It  is  a  master's  absolute 
duty  to  use  ordinary  care  that  the  place  where- 
in the  servant  is  directed  to  work  be  kept  rea- 
sonably safe.— Nilsson  v.  Harnett  &  Record  Co., 
143  N.  W.  789. 

§§101,  102  (S.D.)  Where  defendant  provided 
a  dangerous  power  sausage  machine  and  em- 
ployed plaintiff  to  operate  it,  it  was  defendant's 
duty  to  explain  to  plaintiff  the  nature  and  ex- 
tent of  the  dangers,  and  if  defendant  knew  of, 
and  could  have  readily  attained,  any  contrivance 
or  appliance  which  would  have  rendered  the 
labor  less  hazardous,  it  was  his  duty  to  pro- 
vide them.— Iverson  v.  Look,  143  N.  W.  332. 

g  107  (Minn.)  Where  the  place  furnished  the 
deceased  railroad  employ*  m  which  to  work 
while  unloading  logs  from  a  car  was  a  safe 
place  when  the  logs  were  unloaded  in  the  cus- 
tomary manner,  and  was  rendered  unsafe  only 
by  the  negligence  of  a  fellow  servant,  the  mas- 
ter was  not  chargeable  with  negligence  for  fail- 
ure to  furnish  a  safe  place  to  work. — Nylund  v. 
Duluth  &  N.  W.  Ry.  Co.,  143  N.  W.  739. 

g  108  (S.D.)  Where  a  servant  was  injured  by 
his  hand  becoming  caught  in  a  sausage  machine, 
defendant  was  not  negligent  in  failing  to  lo- 
cate the  belt  shifter  and  the  switch  controlling 
the  electric  current  that  supplied  the  power 
within  reach  of  a  person  operating  the  machine. 
—Iverson  v.  Look,  143  N.  W.  332. 

§  I II  (Minn.)  Where  brakemen  were  requir- 
ed to  pass  over  cars  loaded  with  threshing  ma- 
chine separators,  and  were  expected  to  guard 
themselves  from  falling  by  grasping  such  parts 
of  the  machines  as  were  available,  the  railroad 
company  was  chargeable  with  actionable  negli- 
gence, where  a  brakeman  was  injured  from  a 
fall  due  to  grasping  a  pulley  which  slipped  off 
the  shafting. — Suprenant  v.  Great  Northern  Ry. 
Co.,  143  N.  W.  320. 

{Ill  (Wis.)  St  1911,  g{  2394-41,  subd.  11, 
section  2394—18,  and  section  2394—49,  subd.  1, 
render  the  duty  of  a  master,  to  furnish  a  serv- 
ant with  a  reasonably  safe  place  in  which  to 
work,  absolute ;  and  hence  a  master  is  liable 
for  injuries  received  by  a  servant  in  unloading 
a  car  of  logs,  even  though  the  injury  was  caus- 
ed by  the  manner  in  which  the  logs  were  load- 
ed by  the  consignor. — Sparrow  v.  Menasba  Pa- 
per Co.,  143  N.  W.  317^ 

§118  (Iowa)  The  place  where  a  miner  was  in- 
jured by  fall  of  rock  from  the  roof,  while  com- 
ing back  after  returning  borrowed  tools  to  a 
fellow  workman,  being  one  where  he  had  a  right 
to  be  on  all  occasions  incident  to  progress  of 
his  work,  the  master's  liability  for  not  furnish- 
ing a  safe  place  attached,  though  employes  were 
required'  to  furnish  their  own  tools ;  there  be- 
ing a  custom,  known  to  the  master,  for  em- 
ployes to  borrow  tools  from  each  other;  and  he 
not  being  engaged  in  subserving  a  purpose  whol- 
ly his  own.— King  v.  Mendota  Coal  Co.,  143  N. 
W.  539. 
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ed  thereby.— Adams  t.  Menasha  Paper  Co.,  143 
N.  W.  658. 

(C)   Metbods  of  'Work,  Rule*,  and  Order*. 

1141  (Neb.)  It  is  the  right  and  duty  of  a 
railroad  company  to  malce  reasonable  rlilea  for 
the  protection  of  its  employes.— Wright  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  143  N.  W.  220. 

i  141  CWis.)  Where  a  crew  of  four  men  were 
working  in  plain  sight  and  hearing  of  each  oth- 
er while  UDloadiog  logs  from  flat  cars,  and  the 
custom  of  giving  warning  of  the  release  of  the 
logs  was  omitted,  and  plaintiff  was  injured, 
though  he  knew  that  the  men  had  gone  to  re- 
lease them,  the  master  was  not  negligent  in 
not  promulgating  a  rule  that  warning  be  giv- 
en.—Corrigan  T.  New  Dells  Lumber  Co.,  143 
N.  W.  66B. 

(D)  Waralns  Md  I>str«etl>s  Serrut. 

i  ISO  (Mich.)  An  employer  owes  a  duty  of 
giving  timely  warning  of  a  blast  to  a  workman 
who  is  eating  his  dinner  during  the  noon  hour 
at  a  place  in  the  vicinity  of  the  work  but  off 
of  the  master's  premises.— Moronen  v.  Mc- 
Donnell, 143  N.  W.  8. 

f  1 50  (S.D.)  Where  defendant  provided  a  dan- 
gerous power  sausage  machine  and  employed 
plaintiff  to  operate  it,  it  was  defendant's  duty 
to  explain  to  plaintiff  the  nature  and  extent 
of  the  dangers,  and  if  defendant  knew  of,  and 
could  have  readily  attained,  any  contrivance  or 
appliance  which  would  have  rendered  the  labor 
less  hazardous,  it  was  his  duty  to  provide  it 
— Iverson  v.  Look,  143  N.  W.  332. 

I  1 54  (Wis.)  Where  the  servant  is  as  familiar 
as  the  master  with  the  situation  and  the  man- 
ner of  performing  the  work,  the  master  is  un- 
der no  duty  to  instruct  him  as  to  any  risks. — 
Lueckel  v.  Preston,  143  N.  W.  173. 

(B)  FellOTT  Berrants. 

f  180  (Iowa)  ITnder  Code.  |  2071.  declaring 
railroad  companies  liable  for  injuries  to  serv- 
ants caused  by  the  negligence  of  other  employes, 
when  such  wrongs  are  connected  with  the  ose 
and  operation  of  the  railroads,  a  section  hand 
injured  by  the  falling  of  a  steel  rail  from  a  sta- 
tionary car  cannot  recover. — Lammars  v.  Chica- 
go Great  Western  R.  Co.,  143  N.  W.  1097. 

i  180  (Minn.)  An  employ^  of  a  railroad  com- 
pany, in  unloading  logs  from  cars  standing  on 
an  unloading  track  detached  from  an  engine,  is 
not  engaged  in  employment  exposed  to  railroad 
hazards;  and  hence  the  fellow  servant  act  (Itor. 
Laws  1905,  ^  2042),  making  railway  companies 
liable  for  injuries  to  employes  from  the  negli- 
gence of  a  fellow  seirvant,  does  not  apuly. — 
Nylund  v.  DUIuth  &  N.  W.  Ry.  Co.,  143  N.  W. 
789. 

The  "rule  of  haste,"  under  which  a  railroad 
employ^,  engaged  in  work  which  the  operation 
of  the  railroad  requires  to  be  done  with  un- 
usual haste,  causing  his  injury,  is  regarded  as 
engaged  in  employment  exposed  to  railroad 
hazards,  within  the  fellow  servant  act  (Rev. 
Laws  1005,  {  2042),  held  not  to  apply  where 
the  work  in  which  the  injured  employ^  was 
engaged,  the  unloading  of  logs,  was  not  re- 
quired to  be  done  with  haste. — Id. 

f  185  (Iowa)  Where  the  operator  of  a  coal 
mine  is  in  control  of  the  entries  and  by  cus- 
tom certain  employes  are  required  to  repair 
the  same,  if  they  fail  to  exercise  ordiijary  care 
in  performing  such  duty,  and  injury  results  to 
another  miner,  the  operator  of  the  mine  is  lia- 
ble.—Camego  V.  Crescent  Cotfl  Co.,  143  N,  W. 
560. 

(F)  Risk*  Aaaamed  bx  Servant. 

S  203  (S.D.)  An  assumed  risk  is  one  that  a 
servant  necessarily  had  in  mind  when  he  enter- 


or  other  contrivances,  does  not  bar  the  defens« 
of  assumption  of  risk. — Madix  y.  Hodigreve 
Brewing  Co.,  143  N.  W.  189. 

f  205  (Iowa)  A  servant  has  the  right  to  as- 
sume, until  informed  to  the  contrary,  that  tlie 
place  furnished  him  to  work  in  is  reasooablT 
safe.— Carnego  y.  Crescent  Coal  Co.,  143  N.  \%. 
550. 

1217  (Iowa)  The  doctrine  of  assumed  risk  in- 
volves tlie  united  elements  of  knowledge  of  the 
defects  or  condition  and  appreciation  of  danger. 
— Breen  v.  Iowa  Cent.  Ry.  Co.,  143  N.  W.  8*»t 

{217  (Mich.)  The  master  is  not  responsible 
for  injuries  caused  by  a  blast  to  an  employ^ 
who  had  selected  his  own  place  of  safety  after 
proper  warning,  even  though  he  selected  that 
place  because  it  was  also  selected  by  more  ex- 
perienced employes.- Moronen  v.  McDonnelL 
143  N.  W.  8. 

{217  (S.D.)  While  a  servant  assames  the  ob- 
vious risks  of  the  employment  which  he  ander- 
takes,  it  is  not  sufficient  that  he  knows  that  the 
employment  is  more  or  less  dangerous,  bnt  he 
must  understand  and  appreciate  the  nature  and 
extent  of  the  danger  incurred. — Iverson  y.  Lock. 
143  N.  W.  332. 

{219  (Mich.)  Plaintiff,  a  carpenter  of  l.j 
years'  experience,  employed  as  such  in  a  plan- 
ing mill,  and  who  occasionally  used  a  saw 
which  he  knew  how  to  operate,  held  to  hav<> 
assumed  such  risk  as  was,  or  in  the  exerase 
of  ordinary  prudence  should  have  been,  obrioos 
to  him.— Welling  y.  Kalamazoo  Lumber  Co.. 
143  N.  W.  73. 

( 221  (Iowa)  A  servant  having  knowledge  of 
a  dangerous  condition,  which  Qie  master  has 
promised  to  repair,  is  not  l>ound  to  qait  work 
immediately,  unless  it  is  so  hazardous  that 
ordinary  prudence  would  forbid  a  continuance. 
—Camego  y.  Crescent  Coal  Co.,  143  N.  W.  550. 

(Q)  Contrlbntory    Negll*eae«    o<    Seryaat. 

{228  (Iowa)  While  Code,  f  2491.  requires 
coal  miners  to  prop  or  support  the  roof  of  en- 
tries under  their  control,  and  Acts  34th  Gen. 
Assem.  c.  106,  {  44,  requiring  them  to  examine 
and  prop  the  roof  of  their  working  places,  there 
is  nothing  in  either  statute  requiring  the  min- 
ers to  inspect  and  repair  the  roof  of  an  entry 
if  the  same  is  not  under  their  control. — Camego 
V.  Crescent  Coal  Co.,  143  N.  W.  550. 

S  228  (Wis.)  That  a  case  falls  within  St.  1911. 
{  1636—81,  prohibiting  any  person  employing 
another  from  providing  unsafe  ladders  or  otht-r 
contrivances,  does  not  bar  the  defense  of 
contributory  negligence. — Madix  v.  Hochgreve 
Brewing  Co.,  143  N.  W.  189. 

{234  (Mich.)  Where  a  rule  of  a  railroad 
company  prohibited  brakemen  from  placing  a  car 
with  a  defective  coupling  in  a  train,  a  brak<y 
man  injured  while  trying  to  open  a  coupling 
which  he  knew  was  defective  to  couple  the  car 
held  guilty  of  contributory  negligence  precluding 
recovery.— Coke  v.  Michigan  Cent.  R.  Co.,  143 
N.  W.  1. 

{243  (Mich.)  Plaintiff,  a  carpenter,  directed 
as  to  the  safest  way  to  use  a  saw,  bat  who  did 
not  use  it  that  way,  in  consequence  of  wliicb 
he  was  injured,  held  not  entitled  to  recover.— 
Welling  V.  Kalamazoo  Lumber  Co.,  143  N.  W. 
73. 

{  247  (Wis.)  Negligence  of  carpenter  in  omit- 
ting to  examine  the  condition  of  a  roof  against 
which  a  ladder  rested,  and  in  cutting  the  roof- 
ing paper  without  ascertainment  whether  this 
would  remove  the  support  of  the  ladder,  held 
to  have  proximately  caused  his  injuries  and  to 
defeat  a  recovery,  being  greater  than  the  neg- 
ligence of  the  foreman  who  directed  him  to  u!« 
the  ladder  for  the  purpose  of  repairing  the  roof. 
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—Lege  ▼.  Chicago  &  N.  W.  Ry.  Co^  148  N.  W. 
676. 

S  248  (Neb.)  That  an  extra  being  run  by  plain- 
tin's  decedent  was  required  to  proceed  cautious- 
1;^  and  protect  itself  within  switchyard  limits 
did  not  relieve  defendant  from  liability  for  the 
negligence  of  the  crew  of  a  switch  engine  in 
failing  to  exercise  ordinary  care  to  avoid  a  col- 
lision with  the  extra,  after  they  knew  that  it 
had  entered  the  yard.— Wright  t.  Chicago,  R. 
I.  «  P.  R.  Co.,  143  N.  W.  220. 

(R)  Aetlona. 

i  258  (Minn.)  The  complaint  in  an  employe's 
action  for  injuries  from  the  explosion  of  dy' 
namite  held  insufficient  to  show  that  the  negli- 
gence charged  against  the  defendant  was  the 
proximate  cause  of  the  injury. — Laine  v.  Con- 
solidated Vermillion  &  Extension  Co.,  143  M. 
W.  783. 

(  264  (Mich.)  Where,  in  an  employe's  action 
for  an  injnry  caused  by  a  splinter  from  an  ad- 
joining sticker  machine  striking  him  in  the  eye, 
the  issue  was  whether  the  superintendent  had 
promised  to  repair  th»  machine,  evidence  that 
other  manufacturers  using  similar  machines 
protected  them  so  that  the  workmen  were  safe 
was  immateriaL- Qorrey  y.  W.  F.  Hurd  Co., 
143  N.  W.  a 

S  264  (Minn.)  Where,  In  an  action  for  death 
of  an  employ^  from  being  struck  by  a  car  stake, 
the  evidence  showed  that  the  employer  negli- 
gently permitted  the  stake  to  remain  in  the 
position  from  which  it  was  dislodged,  plaintiff 
was  not  re<}uired  to  prove  who  placed  the  stake 
in  such  position  or  the  exact  cause  of  its  fall,  in 
the  absence  of  evidence  that  it  was  willfully 
dislodged.— Nilsson  v.  Barnett  &  Record  Co., 
143  N.  W.  789. 

f  264  (Wis.)  Where  the  issue  was  the  compe- 
tency of  a  fellow  servant,  a  boy  employed  to 
keep  an  edging  machine  in  a  sawmill  free  from 
refuse,  evidence*  as  to  the  general  custom  of 
employing  a  boy  for  that  work  was  irrelevant. — 
O'Bullivan  v.  J.  S.  Stearns  Lumber  Co.,  143 
N.  W.  160. 

Evidence  that  it  was  not  the  general  custom 
to  employ  a  hand  to  keep  an  edging  machine  in 
a  sawmill  free  from  refuse  was  not  relevant  to 
the  issue  of  whether  a  boy  employed  for  that 
purpose  was  competent — Id. 

i  265  (Minn.)  In  an  action  for  alleged  negli- 
gence of  the  master  in  failing  to  warn  the 
servant  as  to  the  danger  of  bis  work,  the  bur- 
den is  on  plaintiff  to  show  that  such  warning 
was  not  given.— Uggen  v.  Bazille  &  Partridge, 
143  N.  W.  112. 

t265  (Neb.)  In  an  action  for  the  death  of 
an  engineer  in  charge  of  an  extra,  due  to  a 
collision  with  a  switch  engine,  the  burden  was 
on  the  defendant  to  establish  by  a  preponder- 
ance of  the  evidence  the  defenses  of  contribu- 
tory negligence  and  assumption  of  risk. — Wright 
v.  Chicago,  R.  I.  &  P.  R.  Co.,  143  N.  W.  220. 

1 265  (S.D.)  An  inference  of  contributory 
negligence  of  an  injured  servant,  derived  from 
the  happening  of  the  accident  Itself,  is  not  a 
legal  one  and  cannot  be  indulged  in  any  case. 
— Iverson  v.  Look,  143  N.  W.  332. 

(265  (Wis.)  Where  it  is  claimed  that  a  ma- 
chine made  an  unexpected  and  unprecedented 
movement,  injuring  an  employ^,  be  must  show 
not  only  such  movement,  but  also  the  construc- 
tion of  the  machine,  so  as  to  establish  that  the 
movement  was  caused  by  defective  construction 
or  want  of  repair,  from  which  the  result  might 
in  the  exercise  of  ordinary  care  have  been  an- 
ticipated by  the  employer.— Adams  t.  Menasha 
Paper  Co.,  143  N.  W.  658. 

$265  (Wis.)  Where  a  heavy  roller  standing 
on  the  floor  rolled  and  fell  on  an  employ^, 
held  that  it  could  not  be  said  that  it  fell  either 
because  the  floor  was  negligently  constructed  or 
the  roller  negligently  placed,  and  hence  the  doc- 


trine of  les  ipsa  loquitur  did  not  apply.— Adams 
V.  Bucyrus  Co.,  143  N.  W.  1027. 

i  267  (Iowa)  Where  the  question  was  wheth- 
er it  was  the  duty  of  the  miners  or  the  opera- 
tor's other  servants  to  repair  the  entries  in  a 
coal  mine,  a  contract  between  the  operators  and 
miners  of  that  district  which  made  it  the  duty 
of  the  miners  to  prop  the  roof  in  their  rooms 
but  said  nothing  about  the  entries  was  admis- 
sible.—Camego  V.  Crescent  Coal  Co.,  143  N. 
W.  560. 

{269  (Wis.)  In  action  for  injuries  caused  by 
the  tipping  over  of  a  roller  standing  on  the 
floor,  after  evidence  that  a  jar  from  a  foundry 
drop  could  be  felt  at  that  point,  exclusion  of 
evidence  that  the  use  of  such  drop  did  not  af- 
fect delicate  scales  less  than  one-half  the  dis- 
tance from  the  drop  was  error.— Adams  v.  Bucy- 
rus Co.,  143  N.  W.  1027. 

{  270  (Iowa)  Evidence  of  conditions  or  changes 
made  after  the  accident  is  not  admissible  to 
show  negligence,  or  an  admission  of  negligence, 
at  the  time  of  the  accident. — Korab  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  143  N.  W.  876. 

§  270  (Mich.)  In  an  action  for  personal  in- 
juries from  a  saw  projecting  through  the  top 
of  a  table,  testimony  of  a  witness  who  had 
worked  in  shops  for  20  years  on  that  kind  of 
saw  that  he  knew  the  custom  as  to  using 
guards  upon  them,  and  that  in  every  place  he 
worked  they  were  used,  was  not  competent  as 
evidence  of  a  custom  to  guard  them  in  that 
vicinity. — Welling  v.  Kalamazoo  Lumber  Co., 
143  N.  W.  73. 

1 270  (Mich.)  Where  defendant  was  charged 
with  negligence  in  omitting  to  place  a  mechani- 
cal guard  around  a  pulley,  evidence  that  a  pul- 
ley without  a  guard  was  usually  employed,  and 
that  to  place  a  mechanical  guard  around  it 
would  destroy  its  usefulness,  was  admissible. — 
Slack  v.  (3urry,  143  N.  W.  602. 

S  273  (S.D.)  Where  a  servant  was  injured  by 
his  Angers  biecoming  caught  in  a  sausage  ma- 
chine, it  was  error  to  exclude  evidence  that  he 
did  not  know  the  extent  of  the  injury  that  might 
result  from  allowing  his  fingers  to  come  in  con- 
tact with  the  auger  in  the  machine. — Iverson 
V.  Look,  143  N.  W.  332. 

{ 276  (Minn.)  Circumstantial  evidence  in  an 
action  for  death  of  an  employ^  held  to  sustain 
a  finding  that  a  car  stake  tell  from  an  ore  dock 
above  to  where  he  was  working  on  the  ice  be- 
neath and  struck  him  on  the  bead  causing  his 
death.— Nilsson  v.  Barnett  &  Record  Co.,  143  N. 
W.  789. 

1276  (Neb.)  Evidence  in  an  action  for  the 
death  of  an  engineer  in  charge  of  an  engine  run- 
ning as  an  extra,  due  to  a  collision  with  a 
switch  engine,  held  sufficient  to  sustain  judg- 
ment for  plaintiffs.— Wright  v.  CJhicago,  R.  I. 
&  P.  R.  Co.,  143  N.  W.  220. 

§276  (Wis.)  Evidence,  in  an  action  for  the 
negligent  killing  of  plaintiff's  decedent,  held  to 
support  a  finding  that  the  employment  of  an  in- 
competent person  to  keep  the  edging  machine 
operated  by  deceased  free  from  refuse  was  the 

groximate  cause  of  hia  death. — O'SuUivan  v.  J. 
.  Stearns  Lumber  Co.,  143  N.  W.  160. 
{  276  (Wis.)  Evidence,  in  a  servant's  action 
for  Injury  from  the  fall  of  the  arm  of  a  barking 
machine,  hdd  insufficient  to  show  that  the  fall 
was  caused  by  reason  of  any  want  of  repair  or 
defective  construction.— Adams  v.  Menasha  Pa- 
per Co.,  143  N.  W.  658. 

f  277  (Mich.)  In  an  action  tor  injuries  re- 
ceived by  a  workman,  evidence  held  sufficient 
to  show  employment  by  defendant  and  not  by 
an  independent  contractor. — Druck  v.  Antrim 
Lime  Co.,  143  N.  W.  59. 

S278  (Minn.)  In  an  action  for  injuries  to  a 
car  repairer  struck  by  a  train  backed  at  ex- 
cessive speed  and  without  having  the  usual 
lookout  at  the  front  of  the  forward  car  and 
ringing  the  bell,  evidence  held  to  sustain  a  ver- 
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diet  for  plaintiff.— Hopen  t.  Chicago,  R.  I.  *  P. 
Ry.  Co.,  143  N.  W.  121. 

i  278  (Minn.)  In  a  railroad  employe's  action 
for  injuries  from  being  tlirown  by  the  impact 
of  other  cars  moved  without  warning  againat 
the  box  car  in  which  he  was  sweeping,  eridence 
merely  that  the  cars  came  together  with  unusu- 
al force  was  insufficient  to  establish  defendant's 
negligence. — Beaton  v.  Great  Northern  Ry.  Co., 
143  N.  W.  324. 

$  278  (Wis.)  In  a  personal  injury  action  by  a 
servant,  evidence  held  sufficient  to  warrant  a 
finding  that  the  employment  was  not  as  free 
from  danger  as  its  nature  would  reasonably 
permit. — bparrow  v.  Menasha  Paper  Co.,  143 
N.  W.  317: 

1 280  (Mich.)  In  an  action  by  an  employ^ 
working  at  a  stone  crusher  for  injuries  received 
from  a  blast  fired  while  he  was  eating  his  din- 
ner at  a  place  selected  by  himself  during  the 
noon  hour,  evidence  held  to  show  that  adequate 
and  timely  warning  was  given  and  that  the 
plaintiff  assumed  the  risic  in  stopping  where 
he  did.— Moronen  t.  McDonnell,  143  N.  W.  8. 

§  280  (S.D.)  In  an  action  for  injuries  to  a 
servant,  questions  whether  his  attention  was 
called  to  the  fact  that  the  machine  he  was  oper- 
ating was  dangerous,  whether  he  had  been 
warned,  and  whether  he  understood  and  appre- 
ciated the  danger  he  ran  if  his  hand  got  caught 
in  the  machine  were  proper  as  bearing  on  the 
issue  of  assumed  risk. — Iverson  t.  Look,  143 
N.  W.  332. 

S  281  (Mich.)  Evidence,  in  an  action  by  a 
woodworker  for  an  injury  caused  by  a  splinter 
from  an  adjoining  sticker  machine  striking  him 
in  the  eye,  held  to  show  contributory  negli- 
gence of  plaintiff.— Gorrey  v.  W.  F.  Hurd  Co., 
143  N.  W.  6. 

8  281  (Mich.)  In  an  action  for  injuries  to  a 
miner,  who  returned  to  the  place  where  he 
had  been  working  before  the  last  blast  which  he 
bad  lighted  had  exploded,  evidence  held  to  show 
that  the  plaintiff  was  guilty  of  contributory 
negligence.— Snarski  v.  Montreal  Mining  (io., 
143  N.  W.  28. 

{  286  (Iowa)  Whether  custom  required  the  op- 
erator 01  a  coal  mine  to  inspect  and  repair  the 
roof  of  the  entry  where  plaintiff's  intestate  was 
killed  by  a  fall  of  slate,  or  whether  it  was  the 
duty  of  the  miners,  held,  under  the  evidence,  to 
be  a  question  for  the  jury. — Camego  v.  Crescent 
Coal  Co.,  143  N.  W.  650. 

{  286  (Iowa)  In  an  action  for  death  of  a  rail- 
road brakeman  by  falling  from  certain  cars  dur- 
ing switching  operations  at  night  in  a  railroad 
yard  with  which  he  was  familiar,  evidence  held 
insufficient  to  justify  submission  of  the  question 
of  defendant's  negligence  to  the  jury.— Breen  v. 
Iowa  Cent.  Ry.  Co.,  143  N.  W.  846. 

§  286  (Iowa)  In  an  action  against  a  railroad 
company  for  the  death  of  a  brakeman  by  catch- 
ing his  foot  in  the  unblocked  space  between  the 
guard  and  main  rail,  held,  under  the  evidence, 
that  it  could  not  be  said,  as  a  matter  of  law, 
that  defendant  was  not  negligent  in  not  guard- 
ing the  space  by  blocking  it. — Korab  v.  Chicago, 
R.  I.  4  P.  Ry.  Co.,  143  N.  W.  876. 

i  286  (Iowa)  In  an  action  a^inst  a  railroad 
company  by  a  section  hand  injured  by  the  fall- 
ing of  a  steel  rail  which  was  being  unloaded 
from  a  car,  held,  that  the  question  of  foreman's 
negligence  was,  under  the  evidence,  for  the  jury. 
— Lammars  v.  Chicago  Great  Western  R.  Co., 
143  N.  W.  1097. 

8  286  (Mich.)  Where  the  plaintiff  was  injured 
by  a  second  blast  while  he  was  in  the  same  posi- 
tion that  he  occupied  during  the  first  blast  of 
which  timely  warning  was  given,  it  was  not 
error  to  take  from  the  jury  the  question  of  the 
duty  to  give  proper  warning  of  each  blast. — 
Moronen  v.  McDonnell,  143  N.  W.  8. 

f  286  (Minn.)  In  an  action  by  a  brakeman  in- 
jured in  attempting  to  board  a  moving  car  in 
the  switching  yard  by  his  feet  catching  in  a 
crusted    snowdrift,    whether   it    was    negligence 


for  the  defendant  not  to  remove  the  drift  was 
for  the  jury.— Burdick  v.  Chicago  &  N.  W.  Ry. 
Co.,  143  N.  W,  115. 

1 286  (Minn.)  In  an  action  for  death  of  an 
employ^  from  being  struck  by  a  foiling  car 
stake,  evidence  that  the  stake  was  in  a  position 
likely  to  injure  those  below,  for  at  least  half 
an  honr  before  the  accident,  was  sufficient  to 
take  to  the  jury  the  question  whether  the  fore- 
man sbonld  have  discovered  and  removed  it. — 
Nilsson  T.  Barnett  &  Record  Co.,  143  N.  W. 
789. 

1 286  (Neb.)  Whether  any  particnlar  mle  of  a 
railroad  company  for  the  protection  of  its  em- 
ployes is  adequate  is  for  the  jury. — Wright  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  143  N.  W.  220. 

Where  the  evidence  showed  that  defendant  rail- 
road company  had  failed  to  promulgate  any 
rules  regulating  the  speed  of  switch  engines 
within  its  yards,  the  question  whether  such  fail- 
ure constituted  negligence  was  for  the  jury. — Id. 

Under  evidence  in  an  action  for  the  death  of 
an  engineer  in  charge  of  an  extra,  due  to  a 
collision  with  a  switch  engine,  held,  that  the 
court  properly  submitted  to  the  jury  the  ques- 
tion whether  those  in  charge  of  the  switch  en- 
gine jumped  therefrom  without  trying  to  stop 
it.— Id. 

{286  (Neb.)  Where  there  was  no  evidence  of 
actionable  negligence  on  the  part  of  defendant. 


a  verdict  was  properly  directed  in  its  favor.— 
Kelley  v.  Omaha  k  C.  ~    ~     ~      ~ 
W.  482. 


B.  St  Ry.  Co.,  143  X. 


§  286  (Wis.)  In  an  action  for  the  death  of  « 
servant,  evidence  of  the  master's  negligence  in 
furnishing  unsafe  appliances  and  in  failing  to 
furnish  a  reasonably  safe  place  in  which  to  work 
held  insufficient  to  go  to  the  jury. — Lueckd  v. 
Preston,  143  N.  W.  173. 

{ 286  (Wis.)  Employer  held  not  negligent  as 
a  matter  of  law  in  having  a  sand  floor  in  a 
foundry,  nor  in  having  a  heavy  roller,  which 
tipped  over  on  an  employ^,  standing  on  sand.— 
Adams  T.  Bucyrus  Co.,  143  N.  W.  1027. 

i  287  (Minn.)  In  an  action  for  death  of  an 
employ^  from  being  struck  by  a  car  stake  which 
fell  from  a  high  ore  dock  while  working  on  the 
ice  beneath,  held,  a  question  for  the  jury  wheth- 
er the  foreman  was  charged  with  the  employer's 
nondelegable  duty  of  seeing  that  the  employed 
were  furnished  a  reasonably  safe  place  wuerein 
to  work.— Nilsson  t.  Barnett  &  Record  Co.,  14.3 
X.  W.  789. 

i  288  (Iowa)  Whether  a  coal  miner,  who  was 
killed  by  a  fall  of  slate  in  an  entry,  had  been 
promised  that  the  roof  would  be  repaired,  and 
whether  he  relied  on  such  promise,  hHd,  under 
the  evidence,  for  the  jury. — Camego  v.  Crescent 
Coal  Co.,  143  N.  W.  650. 

Whether  it  was  contributory  negligence  for 
a  coal  miner  to  continue  to  work  with  knowl- 
edge of  a  dangerous  condition,  which  he  had 
been  promised  would  be  repaired,  JkeM,  under 
the  evidence,  for  the  jury. — Id. 

I  288  (Iowa)  In  an  action  for  death  of  a  rail- 
road brakeman  b^  being  thrown  from  a  car  in 
switching  operations  at  night  in  a  yard  with 
which  he  was  familiar,  evidence  held  to  justify 
submission  of  the  question  of  assumed  risk  to 
the  jury.— Breen  t.  Iowa  Cent.  Ry.  Co.,  143  N". 
W.  846. 

i  288  (Mich.)  Where  plaintiff,  a  carpenter  em- 
ployed in  a  planing  mill,  was  not  a  regular  oper- 
ator of  a  saw,  but  used  it  occasionally,  he  was 
not  charged,  as  a  matter  of  law,  with  notice  of 
the  presence  of  sawdust  under  the  saw,  which 
may  have  contributed  to  his  injury. — Welling 
v.  Kalamaaoo  Lumber  Co.,  143  N.  W.  73. 

i  288  (Mich.)  In  an  action  for  injuries  to  ■ 
miner  by  the  fall  of  a  portion  of  a  hanging 
wall  of  the  mine,  plaintiff  held  not  to  have  as- 
sumed the  risk  as  a  matter  of  law,  though  he 
had  previous  knowledge  of  the  dangerous  con- 
dition of  the  place. — Asplund  v.  Calumet  ft 
Hecla  Mining  Co.,  143  N.  W.  633. 


risk  as  a  matter  oi  law.— i5uraicK  t.  uuicago  s 
TM.    W.  Ry.  Co.,  143  N.  W.  115. 

§  288  (S.D.)  In  an  action  for  injuries  to  a 
servant  by  getting  his  hand  caught  in  a  power 
Bausage  machine  as  he  was  pressing  down  the 
material  in  the  hopper,  evidence  held  to  require 
submission  to  the  jury  of  the  question  whether 
plaintiff,  who  had  formerly  run  a  hand  machine, 
appreciated  the  increased  danger  of  defendant's 
machine.— Iverson  v.  Look,  143  N.  W.  332. 

§  288  (Wis.)  Where  a  servant,  who  was  injur- 
ed by  the  falling  of  a  ladder  on  which  he  was 
descending  had  assumed  the  risic  held  for  the 
jury.- Madix  v.  Hochgreve  Brewing  Co.,  143  N. 
\V.    189. 

S  289  (Iowa)  That  a  servant  adopted  one  of 
two  methods  of  accomplishing  the  service  re- 
quired which  was  more  dangerous  than  the  oth- 
er did  not  show  that  he  was  guilty  of  contribu- 
tory negligence,  as  a  matter  of  law. — Breen  v. 
Iowa  Cent.  Ry.  Co.,  143  N.  W.  846. 

§  289  (Minn.)  A  railroad  employe  held  not 
iniilty  of  contributory  negligence  as  a  matter  of 
Tarvr  when  walking  along  the  main  track  for  30 
feet  after  looking  to  see  that  a  train  behind  him 
by  which  he  was  struck  was  at  rest  more  than 
lOO  feet  away.— Hagen  v.  Chicago,  R.  I.  *  P. 
Ry.  Co.,  143  N.  W.  121. 

§  289  (Wis.)  Whether  a  servant  who  was  in- 
jured by  the  falling  of  a  ladder  on  which  he  was 
descending  was  guilty  of  contributory  negli- 
gence held  for  the  jury.— Madix  v.  Hochgreve 
Brewing  Co.,  143  N.  W.  189. 

S  291  (Mich.)  In  an  action  for  injury  to  a 
workman  iu  a  lime  kiln,  an  instruction  stating 
the  cnstom  of  the  employer  as  to  the  inspection 
of  the  cliff  after  a  blast  held  not  erroneous  as 
an  instruction  that  it  was  the  custom  to  ex- 
amine the  whole  face  of  the  cliff  and  not  mere- 
ly the  vicinity  of  the  blast. — Druck  v.  Antrim 
Lime  Co.,  143  N.  W.  59. 

i  291  (S.D.)  In  an  action  for  Injuries  to  a 
servant  by  his  hand  becoming  caught  in  a  sau- 
sage machine,  an  instruction  that,  if  his  want  of 
care  contributed  in  any  degree,  however  slight, 
to  his  injury,  he  could  not  recover  held  mislead- 
ing under  the  facts. — Iverson  v.  Look,  143  N. 
W:  332. 

§293  (S.D.)  An  instruction  that  a  master 
may  equip  his  place  with  such  machinery  and 
appliances  in  any  lawful  way  that  may  seem 
best  to  him,  though  there  are  other  ways  less 
hazardous,  and  the  servant  assumes  the  risk  uf 
working  with  the  equipment  if  he  realizes  and 
comprehends  the  danger,  held  erroneous  as  elim- 
inating the  master's  duty  not  to  expose  the  serv- 
ant to  unnecessary  danger. — Iverson  v.  Look, 
143  N.  W.  332. 

§  295  (Iowa)  It  was  not  error  in  an  instruc- 
tion to  divide  the  doctrine  of  assumed  risk  as 
applied  to  cases  where  the  danger  is  necessarily 
and  usually  incident  to  the  business  and  where 
risks  that  arise  are  sometimes  assumed  and 
sometimes  not  and  charge  that  in  the  latter  case 
they  are  only  assumed  when  the  servant  has 
full  knowledge  thereof  and  appreciates  the  dan- 
ger.— Breen  v.  Iowa  Cent.  Hy.  Co.,  143  N.  W. 
846. 

§  295  (S.D.)  An  instruction  that  plaintiff  al- 
leged that  he  did  not  know  of  the  risk  "which 
he  assumed"  by  feeding  the  machine  by  which 
he  was  injured  by  hand  and  did  not  appreciate 
such  risk  held  erroneous  as  charging  that  plain- 
tiff, by  accepting  the  employment,  assumed 
whatever  risk  there  was  incident  to  operating 
the  machine.— Iverson  v.  Look,  143  N.  W.  33^. 

An  instruction  that  if  defendant  was  negli- 
gent in  certain  particulars  stated,  resulting  in 
injury    to  a   servant,   then   the   jury   could   not 


ue  cuuiu  oe  neia  tu  nave  assumea  lue  risK. — lu. 

In  an  action  for  injuries  to  a  servant  by  bis 
hand  becoming  caught  in  a  dangerous  sausage 
machine,  a  request  to  charge  on  the  doctrine  of 
assumed  risk  held  correct  and  erroneously  refus- 
ed.-Id. 

{296  (S.D.)  An  instruction  that,  if  a  serv- 
ant's want  of  care  contributed  in  any  degree, 
however  slight,  to  his  injury,  be  could  not  re- 
cover was  erroneous  as  requiring  too  high  a 
degree  of  care. — Iverson  v.  Look,  143  N.  W. 
332. 

§296  (Wis.)  An  instruction  that,  if  the  re- 
volving appliances  of  a  machine  were  not  se- 
curely guarded,  and  the-  plaintiff's  negligence 
did  not  proximately  contribute  to  the  injury, 
there  should  be  a  finding  that  the  machine  was 
not  securely  guarded  was  error. — Banaszek  v. 
F.  Mayer  Boot  &  Shoe  Co.,  143  N.  W.  1002. 

IV.   MABTT.TTIEg   FOB   INJITRIES   TO 
THIRD   PERSONS. 

(A)  Acta  or  Omissions  of  Servut. 

{  302  (Iowa)  A  master  is  liable  for  his  serv- 
ant's assaults  only  in  the  prosecution  of  his 
business,  and  not  fur  assaults  in  effecting  some 
purpose  of  the  servant. — Nesbit  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.,  143  N.  W.  1114. 

A  master  who  owes  an  affirmative  duty  of 
protecting  a  party  from  injury  is  liable  for  his 
servant's  torts,  though  not  done  in  the  course  of 
the  employment. — Id. 

1 302  (N.D.)  Where  plaintiff  was  injured  from 
being  struck  by  a  picket  pin  attached  to  a  rope 
with  which  her  horse  was  picketed,  the  rope 
extending  across  a  trail,  and  her  injury  beins 
due  to  a  horse  driven  over  an  established  trail 
by  defendant's  servants,  held  that  plaintiff  could 
not  recover.— Garraghty  v.  Hartstein,  143  N. 
W.  390. 

(C)  Action*. 

S330  (Wis.)  Where  defendant  hired  an  auto- 
mobile and  driver  to  take  plaintiff  and  another 
to  view  a  farm  defendant  had  for  sale,  and 
while  returning  plaintiff  was  injured  by  the 
driver's  negligence,  that  defendant's  secretary 
during  the  trip  admonished  the  driver  to  be 
careful,  in  the  absence  of  evidence  that  he  ap- 
proved the  driver's  acts,  did  not  render  the  de- 
fendant liable  for  the  driver's  acts. — Hannon  v. 
Van  Dycke  Co.,  143  N.  W.  150. 

1 330  (Wis.)  Evidence,-  in  an  action  for  in- 
juries by  being  struck  by  a  heated  rivet  thrown 
from  one  of  defendant  s  employes  to  another 
while  plaintiff  was  working  in  the  building  for 
another  contractor,  held  to  show  that  the  rivet 
striking  plaintiff  was  heated  by  defendant's  em- 
ployes.— Lewandowski  v.  McClintic-Marghail 
Const.  Co.,  143  N.  W.  1063. 

§  332  (Iowa)  Whether  railroad  company's 
freight  house  foreman  was  acting  within  the 
scope  of  his  employment  in  assaulting  a  party 
who  had  called  for  goods,  and  removing  him 
from  the  freight  house  and  platform,  held  to  be 
a  question  for  the  jury.— Nesbit  v.  Chicago,  R. 
I.  &  P.  Ry.  C!o..  143  N.  W.  1114. 

MATERIALITY. 

See  Evidence,  |  147. 

MEASURE  OF  DAMAGES. 

See  Damages,  H  95,  108. 

MECHANICS'  LIENS. 

See  Attorney  and  Client,  g  129;   Homestead,  S 
62;    Receivers,  {  158. 
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Z.  HATUBE,  OBOUHDS,  AMP  SUB- 
JEOT.MATTEB  IN  OBXBBAI.. 

I  I  (S.D.)  A  mechanic's  lien  arises  from  op- 
eration of  the  statute,  and  not  by  direct  con- 
tract of  the  parties.— Squier  t.  Mitchell,  143 
N.  W.  277. 

Bl  13  (Iowa)  One    famishing   materials  for   a 
oblic   building  has  no  right   to   a  mechanic's 
en  thereon.— Des  Moines  Bridge  &  Iron  Works 
V.  Plane,  143  N.  W.  866. 

IX.  BIOHT   TO   LIEK. 

(B)  Servloea  Rendered  and  Materials  Fnr» 
nlshed. 

S40  (Wis.)  As  the  Legislature  in  other  parts 
of  the  same  section  authorized  liens  for  materi- 
als, a  contractor  is  entitled  to  no  lien  for  ma- 
terials used  in  preparing  land  for  use;  St 
1811,  §  3314,  expressly  giving  a  lien  only  to 
one  who  does,  causes,  or  procures  to  be  done 
manual  labor  upon  land  to  prepare  it  for  use. — 
Kelleher  t.  Reedal,  143  N.  W.  193. 

As  St.  1911,  i  3314,  failed  to  give  a  principal 
contractor  a  lien  for  materials  furnished  in  pre- 
paring land  for  use  as  such,  a  subcontractor  is 
not,  under  section  3315,  giving  subcontractors 
liens  for  mate'rials  furnished  in  all  cases  men- 
tioned in  the  preceding  section,  entitled  to  a 
Hen  for  materials  famished  for  the  preparation 
of  land  for  ase.-^Id. 

(C)  Asreentent  or  Consent  oC  Ovmer. 

{73  (S.D.)  A  contract  for  labor  and  mate- 
rials may  be  the  subject  of  a  mechanic's  lien, 
though  not  in  writing.— Squier  v.  Mitchell,  143 
N.  W.  277. 

(B)  Snbcontractors'    and    Contractors' 
WorlEmen  and  Materialmen, 

i  97  (Wis.)  The  lien  remedy  given  tor  a  sub- 
contractor is  not  to  be  held  to  extend  beyond 
the  right  given  the  principal  contractor,  unless 
so  provide!  by  statute.— Kelleher  v.  Reedal, 
148  N.  W.  193. 

Zn.  PBOOEEDIMOS  TO  PEBFEGT. 

I  132  (Minn.)  That  a  mechanic's  lien  is  filed 
while  some  minor  finishing  touches  remain  to  be 
made  upon  the  building  will  not  invalidate  the 
lien.— E^ata  v.  McDonald,  143  N.  W.  976. 

I  132  (Neb.)  Where  a  tenant  purchased,  under 
the  landlord's  authority,  material  in  June,  for 
repairs  to  the  premises,  that  in  the  latter  part 
of  September  the  landlord  authorised  the  pur- 
chase of  other  material  for  a  potato  cellar  did 
not  extend  the  time  for  filing  a  lien  for  the 
material  furnished  in  June  to  four  months  from 
the  last  delivery  under  the  September  contract. 
— Carr  &  NeS  Lumber  Co.  v.  Krogh,  143  N.  W. 
813. 

ZV.  OPEBATIOX  ABB  EZTECT. 

(B)   Property,     Bstates,     and     B.lKhts     A<- 
teeted. 

S  182  (S.D.)  If  a  homestead  consisted  of  only 
the  one  acre  of  a  13-acre  tract  on  which  the 
dwelling  in  which  the  materials  were  used  was 
erected,  a  mechanic's  lien  would  only  attach  to 
the  homestead  one  acre,  since  the  lien  would  not 
attach  to  land  on  which  no  buildings  were  con- 
structed.—Floete  Lumber  Co.  v.  Hodges,  143  N. 

W.  949.  

▼H.  ENFOBOEMEBT. 

I  2S3  (Wis.)  Where  a  contractor,  who  agreed 
to  construct  a  railroad,  but  abandoned  the  con- 
tract without  substantially  performing  it,  also 
performed  work  on  a  maDufacturing  plant  for 
the  same  party,  entirely  independent  of  the  build- 
ing of  the  railroad,  he  was  entitled  to  a  Hen  on 
the  plant  therefor.— Whalen  t.  Elagle  Lime 
Products  Co.,  143  N.  W.  689. 

1 285  (Wis.)  In  contractor's  action  to  fore- 
close lien,  where  the  referee  found  that  he  did 
not  complete  the  contract,  heU  that,  under  the 
statute  requiring  findings  of  the  nltimate  facts, 


he  should  have  found  whether  completion  was 
prevented  by  any  of  the  causes  alleged. — Whalen 
V.  Eagle  Lime  Products  Co.,  143  K.  W.  680. 

{  304  (Wis.)  In  action  against  a  manufactur- 
ing company  and  owner  of  the  manufacturing 
plant  to  foreclose  a  lien,  where  there  was  no 
evidence  of  any  promise  to  pay  by  snch  owner, 
personal  judgment  against  him  )tM  impixjper.— 
W'halen  v.  Eagle  Lime  Products  Co.,  143  N.  W. 
689. 

MEMORANDA. 

See  Witnesses,  i  2^ 

MENTAL  CAPACITY, 

See  Wills,  H  65,  329. 

MENTAL  SUFFERING. 

See  Damages,  i  64. 

MILLDAMS. 

See  Waters  and  Water  Courses,  |  179. 

MINES  AND  MINERALS. 

See  Evidence,  |  417;    Master  and  Servant,  fi 
118,  185,  228,  267,  281,  286,  288. 

XZ.  TZTZiE.  CONVETAKCES,  AITD 
COHTBAOTS. 

(C)  Leases,  Lieenaesi  and  Contraetn. 

I  M  (Iowa)  Evidence  held  to  show  that  lessee 
under  mining  lease  abandoned  the  lease  and  its 
rights  thereunder  believing  that  the  premises 
were  of  no  value  to  it. — McCoU  v.  Bear  Creek 
Coal  Mining  Co.,  143  N.  W.  632. 

Whether  a  lessee  under  a  mining  lease  in- 
tended to  abandon  the  lease  must  be  determined 
from  all  the  facts  and  (sircumstances;  the  state- 
ment of  the  lessee's  president  that  tbey  did  not 
intend  to  abandon  it  not  being  conclusive.— Id. 

Under  a  mining  lease  terminable  for  stated 
reasons,  the  method  of  which  was  preaeribed, 
the  lessee  could  abandon  it  so  as  to  lose  its 
rights  thereunder  for  other  reasons,  subject  to 
its  contract  obligations  to  the  lessor. — Id. 

A  lease  giving  the  lessee  the  ri^ht  to  explore 
for  and  mine  coal  if  found  in  paying  quantities 
ujjion  certain  conditions  did  not  give  it  a  vested 
nght  in  the  coal  in  place  so  as  to  prevent  the 
abandonment  of  its  rights  until  the  statutory 
period  barring  the  right  of  recovery  of  real  es- 
tate had  run.— Id. 

A  mining  lessee,  by  expending  money  in  pros- 
pecting and  attempting  to  reach  the  coal  on 
the  premises,  did  not  acquire  such  an  equity 
as  prevented  it  losing  its  nghts  under  the  lea!<e 
by  an  abandonment  thereof. — Id. 

Royalty  payable  under  mining  lease  for  land 
at  least  one-half  mile  from  shaft  hdd  not  to 
give  the  lessor  of  80  acres  snch  an  adequate 
remedy  at  law  for  damages  as  prevented  a  can- 
cellation of  the  lease  and  removal  of  the  cloud, 
for  abandonment — Id. 

1 68  (Iowa)  It  was  the  duty  of  a  mine  lessee 
to  prosecute  the  work  with  reasonable  diligence, 
and  failure  to  do  so  was  a  ground  of  forfeiture, 
although  the  lease  provided  that,  if  the  lessees 
should  elect  to  mine  the  coal,  they  should  do 
so  within  25  years,  this  not  giving  them  25 
years  to  commence  removing  it — McOoU  v.  B^ 
Creek  Coal  Mining  Co.,  1&  N.  W.  532. 


MINORS. 


See  Infants. 


MISREPRESENTATION. 

See  Fraud. 

MISTAKE. 

See  Eviden<^  |  384;   Injunction,  f  136;    lodg- 
ment, I  162;   Negligence,  |  27. 


See  Sales,  {  418 ;    Schools  and  School  Districts, 
f  110. 

S  6  (Minn.)  Where  money  is  paid  to  a  physi- 
cian by  a  patient,  and  the  consideration  fails,  it 
may  be  recovered  back  in  an  action  for  money 
had  and  received.— Bernard  v.  Dr.  Nelson  Co., 
143  N.  W.  1133. 

I  12  (Minn.)  In  an  action  aeainst  a  physician 
to  recover  money  paid  for  useless  services,  when 
he  testified  fully  as  to  the  transaction,  he  can- 
not urge  Rev.  Laws  1905,  |  4660,  subd.  4,  ren- 
dering communications  between  physician  and 
patient  privileged,  in  bar  of  the  action.— Bern- 
ard V.  Dr.  Nelson  Co.,  143  N.  W.  1133. 

i  18  (Minn.)  Evidence  in  a  patient's  action  to 
recover  money  paid  to  a  physician  held  to  sus- 
tain a  finding  that  defendant's  medicines  were 
worthless. — Bernard  t.  Dr.  Nelson  C!o.,  143  N. 
W.  1133. 

MOOT  QUESTIONS. 

See  Action,  |  6. 

MORTGAGES. 

See  Adverse  Possession,  |  41;  Bills  and  Notes, 
SI  157,  161,  501;  Chattel  Mortgages;  Es- 
toppel, {  72;  Evidence,  {  413;  Fraud,  f  14; 
Homestead,  |  108;  Limitation  of  Actions,  f 
76;  Principal  and  Agent,  §|  103,  105,  123; 
Receivers,  I  158 ;  Records,  f  9 ;  Vendor  and 
Purchaser,  J|  217,  231. 

I.  BEQinSITES  AMD  VAIJDITT. 

(A)  Hstnve  and  Baaentlala  o<  Coaireyaactfa 
(w   SeeurltT* 

{ 38  (Mich.)  In  order  that  an  absolute  deed 
shall  be  declared  a  mortgage,  the  evidence  that 
such  was  the  intention  of  tlie  parties  must  be 
clear  and  convincing.— Smith  t.  Smith,  143  N. 
W.  86. 

Evidence  held  insufficient  to  show  that  a  deed 
from  father  to  son,  absolute  on  its  face,  was 
intended  as  a  mortgage. — Id. 

m.  COHSTBITOTIOK    AKS    OPEBA- 
TIOX. 

(D)  U«n  SBd  Priorltr> 

{151  (Neb.)  While  a  deed  given  as  security 
will  be  treated  as  a  mortgage  as  between  the 
parties  thereto,  it  conveys  the  legal  title,  and 
the  grantor's  remaining  interest  is  equitable 
only,  and  not  subject  to  a  judgment  lien  or 
within  the  reach  of  the  grantor's  creditors,  ex- 
cept by  equitable  proceedings. — First  Nat.  Bank 
V.  Spelts,  143  N.  W.  2ia 

V.  ASSIONMEirT   OF  MOBTOAOE   OB 

DEBT. 

1 258  (Iowa)  Foreclosure  of  a  mortgage  can- 
not be  defeated  by  the  defense  of  payment  of 
the  note  thereby  secured,  where  such  defense  is 
not  available  against  the  note  because  it  as  well 
as  the  mortgage  are  held  by  an  innocent  pur- 
chaser for  value. — Des  Moines  Savings  Bank  v. 
Arthur,  143  N.  W.  556. 

VI.  TBAHSFEB  OF  PBOPEBTTMOBT- 

OAOED  OB  OF  EQIHTT  OF 
BEDEBXPTION. 

1 278  (Iowa)  One  who  merely  purchases  the 
equity  of  redemption,  buying  the  land  merely 
subject  to  the  mortgage,  does  not  become  per- 
sonally liable  for  the  mortgage  debt — T,amka  v. 
Donnelly.  143  N.  W.  869. 

One  who  purchases  subject  to  a  mortgage  be- 
comes the  principal  debtor,  though  he  does  not 
agree  to  pay  it. — Id. 


and  also  to  bis  vendor  for  such  amount,  if  the 
vendor  is  required  to  pay  it. — Lamka  v.  Donnel- 
ly. 143  N.  W.  869. 

Where  the  mortgage  debt  forms  a  part  of  the 
consideration  of  the  purchase  of  land,  the  pur- 
chaser is  bound  to  indemnify  the  mortgagor  up- 
on payment  of  the  debt,  though  he  does  not  ex- 
pressly contract  to  pay  it,  and  the  land  is  the 
primary  fund. — Id. 

IX.  FOBEOI.OS1TBE  BY  EXEBOISE  OF 
PO\7EB  OF  8AI.E. 

{ 354  (N.D.)  That  a  notice  of  sale  under  a 
power  in  a  mortgage  which  was  signed  by  the 
sheriff  and  by  the  attorney  for  the  assignee,  and 
which  discloses  the  name  of  the  assignee  in  the 
body  of  the  notice,  was  not  signed  by  the  as- 
signee does  not  render  the  sale  invalid. — Bailey 
V.  Hendrickson,  143  N.  W.  134. 

S356  (N.D.)  The  publication  of  a  notice  of 
foreclosure  sale  in  a  newspaper,  possessing  the 
qualifications  required  by  Rev.  Codes  1905,  f 
2279,  is  sufficient,  in  the  absence  of  fraud,  even 
though  the  paper  has  not  as  great  a  circulation 
in  the  vicinity  of  the  land  as  some  other  paper. 
—Bailey  v.  Hendrickson,  143  N.  W.  134. 

Where  notice  is  so  published,  the  mortgagor 
is  charged  with  knowledge  of  the  foreclosure  pro- 
ceedings, in  the  absence  of  fraud  or  bad  faith, 
by  the  holder  of  the  mortgage. — Id. 

Six  publications  In  six  successive  weeks,  the 
last  of  Which  was  the  day  before  a  sale  under  a 
power  contained  in  a  mortgage,  is  sufficient  un- 
der Rev.  Codes  1905,  |  7459,  requiring  publica- 
tion once  in  each  week  for  six  successive  weeks. 
—Id. 

1 358  (N.D.)  Where  a  quarter  section  of  land, 
constituting  one  farm,  was  first  offered  at  a 
sale  under  foreclosure  in  tracts  of  40  acres  each, 
then  in  tracts  of  80  acres  each,  without  bidders, 
the  sale  thereafter  of  the  entire  tract  to  the 
mortgagee  is  not  void  under  Rev.  Codes  1905, 
{  7462,  providing  that  mortgaged  premises  con- 
sisting of  distinct  farms,  tracts,  or  lots  must  be 
sold  separately. — Bailey  v.  Hendrickson,  143  N. 
W.  134. 

t360  (N.D.)  Where  the  public  has  been  ful- 
ly advised  of  a  sale  upon  foreclosure  by  legal 
publication  of  notice,  the  presence  and  participa- 
tion of  more  than  one  bidder  is  not  necessary 
to  a  legal  sale.- Bailey  t.  Hendrickson,  143  N. 
W.  134. 

1 363  (N.D.)  A  direction  in  writing  by  the  at- 
torneys for  a  mortgagee  to  the  sheriff  to  bid  a 
specified  amount  for  the  premises  at  a  E^le  un- 
der foreclosure  is  a  written  bid  for  the  amount 
stated.— Bailey  v.  Hendrickson,  143  N.  W.  134. 

i  369  (N.D.)  Mere  inadequacy  of  price  at  a 
foreclosure  sale  is  not  a  ground  on  which  to  set 
aside  a  foreclosure,  in  the  absence  of  fraud,  un- 
due advantage,  or  prejudice.— Bailey  t.  Hen- 
drickson, 143  N.  W.  134. 

A  bid  by  the  mortgagee  of  the  amount  due  up- 
on his  mortgage,  with  costs  of  foreclosure, 
which  is  the  highest  bid  made  at  the  sale,  can- 
not be  held  to  be  an  inadequate  price. — Id. 

That  a  mortgagor  paid  taxes  and  interest  on 
the  first  mortgage  after  the  institution  of  fore- 
closure proceedings  under  a  second  mortgage 
is  not  evidence  of  bad  faith  on  the  part  of  the 
mortgagee.— Id. 

Where  there  is  no  evidence  that  the  mort- 
gagee knew  that  the  mortgaged  premises  were 
rented  during  the  year  of  redemption,  his  failure 
to  collect  the  rent  due  from  the  tenant  is  not 
evidence  of  bad  faith  or  fraud. — Id. 

The  delay  by  an  assignee  of  a  mortgage  with 
power  of  sale  to  place  his  assignment  on  recor(>i 
which  is  not  shown  to  have  prejudiced  tb°  - 
gagor,  does  not  show  fraud  or  lack  "' 
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intent  to  conceal  the  foreclosure,  or  of  knowl- 
edge by  the  mortgagee  that  the  mortgagor  did 
not  have  knowledge  of  the  proceedings,  the 
sale  is  valid. — Id. 

X.   FOBEGI.OSUBE  BT  AOTIOH. 
(A)  Nature  and  Forat  o<  Remedr* 

{390  (Iowa)  Under  Code,  S  3428,  an  action 
may  be  brought  on  a  note  regardless  of  the 
mortgage,  and  so  an  action  may  be  brought  on 
the  mortgage  alone,  unless  either  is  prevented 
by  stipalation  in  the  note  or  mortgage;  but 
under  section  4288,  where  separate  actions  are 
brought  on  the  note  and  mortgage  in  the  same 
county,  the  plaintiff  must  elect  between  them 
and  the  other  will  be  discontinued.— Des  Moines 
Savings  Bank  v.  Arthur,  143  N.  W.  556. 

O)  RlKht    to    FOFeeloae    and   Defeuea. 

§419  (Mich.)  A  mortgagor  held  not  entitled 
to  prevent  foreclosure  by  attacking  the  validity 
of  a  prior  mortgage,  paid  off  out  ot  the  proceeds 
of  the  one  being  foreclosed,  on  the  ground  of 
the  illegality  of  its  consideration. — Quigley  v. 
Wolf,  143  ^^  W.  882. 

<F)  Pleadlns  aad  Bvldenee. 

J459  (Iowa)  Theory  of  plaintitts  in  suit  to 
foreclose  held  not  suggested  by  the  petition  and 
they  could  not  recover.— Heim  v.  Ressel,  143  N. 
W.  823. 

MOTIONS. 

See  Pleading,  {{  349-369. 

§  62  (Minn.)  An  unambiguous  order  cannot 
be  modified  or  limited  by  inferences  drawn 
from  a  memorandum  of  the  judge  not  made  a 
part  thereof.— Minneapolis  Gaslight  Co.  v.  City 
of  Minneapolis,  143  N.  W.  728. 

MOTIVE. 

See  Action,  |  2. 

MULCT  TAX. 

See  Intoxicating  Liqnors,  {§  92,  93. 

MUNICIPAL  CORPORATIONS. 

See  Animals,  I  90;  Constitutional  Law,  {  293; 
Counties ;  Courts,  |  163 ;  Eminent  Domain, 
H  2,  75,  101,  266,  270;  Evidence,  {  333; 
Gasi  Highways,  Ig  90,  130:  Railroads,  |  99: 
Schools  and  School  Districts;  Statutes,  g 
176;  Street  Railroads;  Waters  and  Water 
Courses,  g(  183-206. 

I.  CBEATIOH,    AXTERATION,    EXIST- 
ENCE. AKD  DISSOLUTION. 

(B>  Territorial    Kxtent    and    SubdtTlalons, 

Annexation,  Conaolldatton,  and 

DtTlalon. 

1 29  (Neb.)  Under  the  statute  governing  the 
city  of  Lincoln  (Comp.  St.  1905,  c.  13,  art.  1,  g 
4),  providing  that  land  contiguous  to  the  city 
and  subdivided  into  tracts  may  be  included  in 
the  city,  held,  that  the  city  council  had  power 
by  ordinance  to  include  a  lot  adjoining  a  city 
boulevard  where  such  lot  was  convenient  to 
sewer,  water,  and  light  facilities. — Miller  t. 
City  of  Lincoln,  148  N.  W.  921. 

{ 33  (S.D.)  The  power  conferred  upon  city 
councils  by  Pol.  Code,  gg  1509  and  1510,  to  ex- 
clude certain  lands  from  the  city  upon  petition 
hf  the  owners  is  not  legislative  and  may  be  re- 
viewed by  the  courts  as  provided  by  sections  1511 
and  1512,  even  though  the  resolution  denying  the 
petition  was  ratified  by  a  vote  of  the  people 
after  submiaaion  to  them  under  PoL  Code,  {{ 


{  48  (Mich.)  Pendency  of  an  app<>al  in  a  suit 
involving  the  constitutionality  of  the  home  mi» 
act,  no  injunction  or  restraining  order  liavinz 
been  issued,  held  no  ground  for  delaying  neo^ 
sary  steps  to  hold  a  charter  election  set  by  the 
charter  commission  for  November  15,  1913. — -At- 
torney General  v.  City  of  Saginaw,  143  X.  W. 
598. 

Under  Pub.  Acts  1909,  No.  279,  |  26,  provi- 
sions regulating  the  time  for  the  holding  at 
municipal  charter  elections  are  not  mandator}. 
and  hence  city  officers  may  be  compelled  to  act 
after  the  time  limited  has  expired,  where 
through  a  mistaken  sense  of  duty  thejr  bav<>  re- 
fused or  omitted  to  perform  their  duties. — Id. 

H.   OOVEKNMENTAI.  POWERS   AND 
F1TNGTIONS  IN  QENEHAX,. 

{  99  (Wis.)  A  municipality  possesses  all  pow- 
ers expressly  granted  and  such  others  as  may 
be  necessary  or  convenient  to  carry  into  fxexru- 
tion  the  powers  so  granted. — State  v.  Kelly. 
143  N.  W.  153. 

TV.  PBOCBEDINQ8  OF  COUNCIX.  OB 
OTHEB  OOVEBNINO  BODV. 

(B)   Ordlnanoea  and  Br-I'aws  la  0«avrml. 

{  106  (NebO  The  statute  governing  tbe  city 
of  Lincoln  (Comp.  St.  1905,  c.  13,  art  J,  i  T,i>. 
relative  to  the  enactment  of  ordinances,  is  sub- 
stantially complied  with  where  more  than  two- 
thirds  of  the  members  of  the  council  vote  for  an 
ordinance,  though  it  is  not  "fully  and  distiortl.v 
read  on  three  different  days"  after  its  am  >nd- 
ment,  and  no  formal  vote  is  taken  dispensing 
with  this  formality. — Miller  v.  City  of  Lincoln. 
143  N.  W.  92L 

▼.  offioeb8,  agents,  and  em- 
pi.ot£s. 

(A)    Mnnlclpal  Ofllcera  In   C^neml. 

I  126  (Wis.)  Under  St.  1911,  {{  9K-2S. 
925 — 52,  which  give  the  common  council  exten- 
sive powers  as  to  the  creation  of  offices  and  in 
the  furtherance  of  commerce,  held,  that  a  city 
council  had  authority  to  create  the  office  of 
superintendent  of  trade  and  commerce. — State 
V.  Kelly,  143  N.  W.  153. 

Where  the  electors  understood  that  they  were 
voting  on  the  question  of  the  establishment  of 
the  office  of  superintendent  of  trade  and  cvsa- 
merce,  and  the  office  was  established  by  th>- 
referendum  election,  it  will  not  be  invalids  ti-d 
because  the  ballots  prepared  by  the  clerk  wrre 
for  and  against  the  establishment  of  the  "offitf 
of  Chamber  of  Commerce." — Id. 

I  196  (Iowa)  The  mayor  of  a  city  cannot  be 
removed  from  office  under  Acts  33d  Gen.  Assem. 
c.  78,  except  for  one  or  more  of  tbe  causes  sptH'i- 
fied  in  such  act — State  v.  Baughn,  143  N.  W. 
1100. 

An  officer  is  intoxicated  within  Act  33d  Gen. 
Assem.  c.  78,  providing  for  removal  for  intoxi- 
cation, when  he  is  sufficiently  under  tbe  influ- 
ence of  liquor  as  not  to  be  entirely  himself. — Id. 

Where  the  mayor  ot  a  city  became  intoxicated 
and  was  subject  to  removal  on  that  gronnd.  tbf 
fact  that  on  proceedings  being  threatened  he  re- 
signed and  was  immediately  appointed  by  the 
council  to  fill  the  vacancy  was  no  defense  to 
subsequent  removal  proceedings. — Id. 

g  159  (Iowa)  In  a  proceeding  to  remove  thr 
mayor  of  a  city  for  intoxication,  as  Ruthorii<>d 
by  Acts  33d  Gen.  Assem.  c  78,  evidence  held  to 
require  a  finding  that  he  was  intoxicated  on  the 
occasion  in  question  and  to  justify  his  removal. 
-State  V.  Baughn,  143  N.  W.  1100. 

g  159  (Neb.)  The  city  clerk's  determination  of 
whether  the  requisite  number  of  qualified  signer) 
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have  signed  a  petition  for  a  recall  election  un- 
der Comp.  St.  1911,  e.  14a,  art.  3,  §  36,  is  not 
subject  to  review  by  the  courts  in  the  absence 
of  fraud  or  mistalie.— State  v.  Houston,  143  N. 
W.  796. 

Where  no  fraud  or  mistake  appears  in  a  peti- 
tion for  a  recall  election  under  Comp.  St.  1911,  c. 
14a.  art.  3,  |  36,  and  the  petition  is  regular  in 
form  and  accompanied  by  the  proper  certificate 
of  the  city  clerk,  the  city  council  must  pro- 
ceed under  the  statute  to  convene  and  fix  a  date 
for  the  election.— Id. 

Comp.  St.  1911,  c.  14a,  art  3,  §  36,  provid- 
ing that  a  recall  election  shall  contain  a  general 
statement  of  the  grounds  on  which  the  removal 
is  sought^  does  not  require  the  petition  to  con. 
tain  specific  charges  of  misconduct  but  merely 
that  it  furnish  information  to  the  electors  upon 
which  a  political  and  not  a  legal  issue  may  be 
raised  at  the  election.— Id. 

f  162  (Wis.)  One  discharging  the  functions  of 
a  municipal  officer  is  not  entitled  to  coi^wnsa- 
tion  unless  he  is  at  least  a  de  facto  officer. — 
State  V.  Kelly,  143  N.  W.  153. 

In  view  of  the  power  conferred  on  municipali- 
ties by  St.  1911, 1  925—23,  to  create"  offices,  the 
action  of  a  common  council  of  a  municipality  in 
attaching  a  salary  to  an  office  created  after 
February  is  valid,  notwithstanding  section  925 — 
30,  which  required  the  salary  of  all  offices  to 
be  filled  during  the  subsequent  year  to  be  fixed 
by  ordinance  at  the  first  February  meeting  of 
the  common  council. — Id. 

Despite  St  1911,  J  925—30,  requiring  the  sal- 
ary of  a  municipal  ofScer  to  be  fixed  by  ordinance 
at  the  February  meeting  of  the  common  council, 
the  common  council  may,  in  view  of  section 
92.5—52,  fix  the  salary  of  an  office  subsequently 
created  by  resolution,  instead  of  ordinance. — Id. 

One  performing  the  duties  of  an  officer  in  good 
faith  is  entitled  to  the  salary  attached  thereto, 
even  though  he  is  only  an  officer  de  facto. — Id. 

S  165  (Wis.)  Where  an  officer  is  refused  his 
salary,  which  is  fixed,  he  need  nbt  present  a 
:;laim  against  the  municipality  in  accordance 
with  St  1911,  {  925—134,  which  requires  the 
presentation  of  unliquidated  claims  before  suit 
!!an  be  maintained ;  the  rule  being  the  same, 
pven  though  be  be  only  an  officer  de  facto. — 
State  V.  Kelly,  143  N.  W.  153. 

$  173  (N.D.)  In  an  action  on  a  city  treas- 
jrer's  bond,  testimony^  of  the  city  tieasurer 
dentifying  certain  receipts  and  reports  as  hav- 
ng  been  made  and  signed  by  bim  held  sufficient 
'oundation  for  the  introduction  of  such  inatrn- 
neuts  in  evidence. — City  of  Dickinson  v.  White, 
L43  N.  W.  754. 

Evidence  in  a  city's  action  on  the  city  treas- 
irer's  bond  held  sufficient  to  make  a  pnma  fa- 
de case  for  the  city  against  both  the  treasurer 
md  his  surety. — Id. 

The  presumption,  in  an  action  on  the  bond  of 
I  city  treasurer,  tnat  a  shortage  shown  to  ez- 
st  in  a  certain  term  is  presumed  to  have  oc- 
lurred  during  that  term  does  not  apply  where 
t  appears  probable  that  prior  shortages  shown 
o  have  arisen  during;  other  terms  may  have 
>een  included  in  making  up  a  shortage  shown 
o  have  existed  during  the  subsequent  term. — Id. 

Where  a  person  who  was  both  a  city  treas- 
irer  and  county  treasurer  deposited  a  fraudu- 
snt  county  warrant  with  a  bank,  and  received 
redit  as  city  treasurer  for  the  amount,  and 
rhere  the  bank  received  the  warrant  merely 
or  collection  and  upon  discovering  the  fraud 
harged  off  the  credit,  held,  that  such  transac- 
ion  did  not  liquidate  the  city  treasurer's  short- 
ge  so  as  to  exonerate  the  surety  on  his  official 
ond. — Id. 

Kvidence  in  a  city's  action  on  the  city  treas- 
rcr's  bond  held  to  show  that  his  shortage  dur- 
iz  his  last  term  was  only  $2,050,  and  that  a 
bortage  of  $100  occurred  during  a  prior  term. 
-Id. 


IZ.  FtrBX.10  IMPBOVEMElfTS. 

(A)  Power     to     HaUe     ImproTememts     or 

Grant   Aid   Tberetor. 

t  269  (Wis.)  The  city's  power  to  pave  a  street 
includes  the  right  to  construct  curbs,  sidewalks, 
gutters,  trimmings,  and  grading.- Hoefer  v.  City 
of  Milwaukee,  143  N.  W.  1038. 

1 280  (Wis.)  No  petition  of  a  majority  of 
frontage  property  owners  is  necessary  prior  to 
the  passage  of  an  ordinance  by  the  cit7  to 
change  the  grade  of  a  street  in  order  to  form 
an  approach  to  a  bridge. — Burnham  v.  City  of 
Milwaukee,  143  N.  W.  1067. 

(B)  Preliminary    Proeeedfngrs    ana    Ordl- 

nanoea   or  Reaolnttoaa. 

§316  (Iowa)  Where  jurisdiction  of  proceed- 
ings for  a  street  improvement  and  the  assess- 
ment for  benefits  therefrom  has  been  once  regu- 
larly acquired  b^  the  city  council,  it  is  not  lost 
by  subsequent  irregularity  or  error  for  which 
there  is  a  remedy  by  appeal. — Koontz  v.  City  of 
Centerville,  143  N.  WT  490. 

§321  (Wis.)  Determination  of  board  of  pub- 
lic works  o£  a  city  that  a  sidewalk  was  so  de- 
fective as  to  require  replacement  will  not  be 
reversed,  in  the  absence  of  a  showing  of  a 
clear  abuse  of  authority. — Van  Valkenburgh  v. 
City  of  Milwaukee,  143  N.  W.  1052. 

(O  Contraets. 

i  360  (Wis.)  Where  a  contractor's  a^eement 
with  a  city  was  to  replace  defective  sidewalks 
with  cement  walks,  as  ordered  in  writing  by  the 
board  of  public  works,  and  the  hoard  ordered  a 
specified  walk  containing  480  square  feet  in 
front  of  plaintiffs  property,  the  contractor 
could  not  recover  for  a  wider  walk,  though  nec- 
essary to  comply  with  a  city  ordinance.- Van 
Valkenburgh  v.  City  of  Milwaukee,  143  N.  W. 
1052. 

§  376  (Wis.)  Failure  of  a  city  to  enforce  pen- 
alty clauses  in  contracts  for  public  work  does 
not  give  rise  to  a  cause  of  action  in  favor  of 
an  adjoining  property  owner  against  the  city.— 
Burnham  t.  City  of  Milwaukee,  143  N.  W. 
1067. 

(D)  Damasea. 

§385  (Wis.)  Where  a  city  contracted  for  a 
change  in  the  grade  of  a  street  in  the  construc- 
tion of  a  bridge,  it  was  not  liable  for  injuries 
to  an  abutting  owner  resulting  from  the  con- 
tractors incumbering  the  street  with  tools,  men, 
engines,  sheds,  wagons,  and  appliances  for  a  long 
time  subsequent  to  the  date  fixed  by  the  con- 
tract for  tne  completion  of  the  work. — Burn- 
ham V.  City  of  Milwaukee,  143  N.  W.  1067. 

§  404  (Wis.)  In  a  suit  for  damages  to  abutting 
property  by  a  change  of  a  street  grade,  the  ex- 
tent to  which  the  change  injuriously  affected 
plaintiff's  property  is  a  jury  question. — Fred 
Miller  Brewing  Co.  v.  City  of  Milwaukee,  143 
N.   W.   1066. 

(B)  AsaessmentB  for  Benefltsr  and  Speolal 
Taxea. 

§414  (Wis.)  St  1911,  §  959-35,  as  amended 
by  Laws  1911,  c.  185,  held  to  confer  on  cities 
of  the  first  and  second  class  power  to  order  the 
resurfacing  of  a  street  at  the  expense  of  abut- 
ting_  property  owners  who  had  already  paid  for 
paving  the  same.— Hoefer  t.  City  of  Milwaukee, 
143  N.  W.  103a 

§  445  (Iowa)  Where  paving  bids  were  proper- 
ly advertised  for  and  the  council  declared  them 
all  unsatisfactory,  and  again  advertised  for  bids, 
but  in  three  publications  instead  of  four,  and 
less  than  10  days  elapsed  between  such  publica- 
tions and  the  opening  of  the  bids,  if  such  publi- 
cation was  defective,  it  did  not  affect  the  juris- 
diction of  the  council  to  make  the  assessment. — 
Koontz  V.  City  of  CenterviUe,  143  N.  W.  490. 
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{445  (Wis.)  Under  Milwankee  City  Charter, 
c.  7,  tl  7,  8,  10,  the  estimate  of  the  cost  of 
street  improvements  must  precede  the  assess- 
ment, and  the  assessment  must  precede  the  let- 
ting of  the  contract,  and  failure  to  perform  ei- 
ther of  these  requirements  will  be  ground  for 
setting  aside  the  assessment  and  requiring  a 
reassessment — Bumham  t.  City  of  Milwaukee, 
143  N.  W.  1067. 

{ 470  (Mich.)  Where  two  streets  bounding  a 
corner  lot  are  imppoTed,  the  city  council  may 
find  that  the  entire  lot  is  benefited  by  both  ini- 
provements,  and  assess  it  for  each,  provided  no 
f^roator  burden  is  imposed  than  the  statute 
permits.— Williams  v.  Johnson's  Estate,  143  N. 
W.  627. 

§  49 1  ( Iowa)  Objections  filed  with  the  council 
to  a  proposed  schedule  of  assessments  upon  ad- 
jacent property  for  paving  that  the  assessment 
is  "not  levied  according  to  law,"  and  that  the 
"statute  authorizing  such  assessment  is  uncon- 
stitutional," are  too  vague  and  indefinite  to 
raise  any  issue.— Koontz  t.  City  of  Centerrille, 
143  N.  W.  490. 

An  objection,  filed  with  the  council  to  a  pro- 
posed schedule  of  assessments  upon  adjacent 
property  for  paving,  that  the  contract  was  not 
let  in  accordance  with  law,  not  stating  wherein 
the  law  was  violated,  could  be  disregarded  by 
the  council. — Id. 

1511  (Iowa)  The  proviaion  of  Code,  |  839, 
relating  to  appeals  from  special  assessments 
requiring  the  filing  of  a  bond  for  costs  within 
ten  days  from  the  date  of  the  levy,  is  manda- 
tory.—Johannaen  T.  City  of  Colfax,  143  N.  W. 
500. 

Code,  §  839;  providing  for  appeal  from  a 
special  assessment,  kel4  not  to  impose  any  duty 
on  either  the  mayor  or  the  clerk  to  fix  the  bond 
for  COSU9,  independent  of  a  request  therefor,  so 
that  the  major  of  his  own  motion  fixed  the 
amount  of  the  bond  without  notice  to  plaintitf, 
did  not  relieve  the  latter  from  the  duty  of  re- 
questing the  mayor  or  clerk  to  fix  the  penalty 
of  the  bond  and  file  it  within  ten  days.— Id. 

1 513  (Wis.)  In  an  action  to  set  aside  a  spe- 
cial assessment  for  resurfacing  a  street,  a  com- 
plaint failing  to  negative  the  fact  that  the  im- 
provement was  based  on  a  petition  of  two- 
thirds  majority  of  the  frontage,  under  liaws 
1903,  c.  241,  did  not  sufficiently  charge  that  the 
assessment  was  illegal.— Uoefer  v.  City  of  Mil- 
waukee, 143  N.  W.  1038. 

{514  (Wis.)  In  a  statutory  action  for  reas- 
sessment of  the  cost  of  a  street  improvement, 
plaintiff  could  not  recover  for  incumbering  or 
blocking  streets  by  contractors  during  the  per- 
furmaiice  of  the  work.— Burnham  v.  City  of 
Milwaukee,  143  N.  W.  1007. 

{  523  (Wis.)  In  a  suit  to  set  aside  special  as- 
sessment certificates,  and  to  obtain  a  reassess- 
ment on  the  ground  that  those  levied  were  ex- 
cessive, that  plaintiff  had  paid  the  same  and  the 
city  treasurer  bad  paid  over  the  amount  to  the 
certificate  bolder,  under  iSt  1911,  {§  121Uh 
to  1210h — 4  held  no  defense  to  the  city's  liability 
to  refund  the  excess.— Schmidt  T.  City  of  Mil- 
waukee, 143  N.  W.  lOtMt. 

X.  POUOE  POWER  Aim  REOUUk- 
TION8. 

(A)   Delesratlon,    Exteiit<    and   Hxevelae    of 
Power. 

{ 608  (Neb.)  A  municipal  ordinance,  relative 
to  the  disposition  of  carcasses  of  dead  animals, 
should  permit  the  owner  to  remove  same  within 
a  reasonable  time,  in  order  that  he  may  put 
same  to  a  beneticial  use  if  he  desires. — Whelan 
V.  Daniels,  143  M.  W.  929. 

XI.   USE  AMD  BEOUX.ATIOir  OF  P1IB- 

UO   PLACES.   PROPERTT, 

AND    WORKS. 

(A)   Streets   and   Other   Pablle  "Wmru. 

I  668  (Wis.)  Where  a  city  permits  an  abutting 
property  owner  to  maintain  a  vault  under  the 


sidewalk,  his  right  is  necessarily  temporary,  un- 
til terminated  by  proper  ordinance  or  resolution, 
which  right,  however,  is  not  terminated  by  an 
unlawful  change  of  gnde.— Burnham  r.  City  of 
MUwaukee,  1&  N.  W.  1067. 


XU.  TORTS. 


(A) 


Ixerelae    of    Go-venaaeatal    and    Cor- 
porate Povrera  Im   Ueaeral. 

{733  (Mich.)  Where  a  village  maintained  an 
electric  light  plant  for  both  commercial  and 
municipal  purposes,  it  was  not  relieved  from 
liability  for  negligence  of  its  employes,  resulting 
in  death  of  plaintiff's  intestate,  on  the  theory 
that  the  business  involved  governmental  fune- 
tions.— Sykes  v.  Village  of  Portland,  143  N.  W. 
326. 

(C)    Oeteeta  or   Obstrnctloas  la   Streets 
aad  Otber  Pablle  'Ways. 

{819  (N.D.)  Evidence  held  to  sustain  a  find- 
ing that  the  defect  had  existed  a  sufficient  time 
prior  to  the  accident  to  impute  to  the  village 
authorities  knowledge  of  its  existence,  and  that 
the  accident  occurred  in  the  manner  allseed— 
Carpenter  v.  Village  of  Dickey.  143  N.  W.  961 

{821  (Neb.)  Whether  the  city  was  negligent 
in  failing  to  restore  the  sidewalk  to  a  reason- 
ably safe  condition  for  travel  and  whether  plain- 
tiff was  negligent  in  not  selecting  a  different 
route  held  questions  for  the  jury. — Gielen  v. 
City  of  Florence,  143  N.  W.  932. 

(B)  OOBdItloa  or  Vee  of  Pnblie  BaUdlns* 
and  Other  Propertr. 

{ 852  (Mich.)  Where  danger  developed  from 
sagging  telephone  wires  strung  over  hi)d>  tension 
electric  wires  owned  by  a  village,  it  was  the 
duty  of  the  village  to  remove  the  danger  if  pos- 
sible, without  reference  to  the  fact  tliat  its  noles 
and  wires  were  first  erected. — Sykes  ▼.  Village 
of  Portland,  143  N.  W.  826. 

Xm.   PISOAI,  MAHAOEMENT.   PTTB- 

UO  DEBT.  SECURITIES.  AHS 

TAXATIOV. 

(A)  Power  to  Incnr  Indebtedaeaa  and  Ex- 

pendttarea. 

i  865  (Wis.)  Within  Const  art  11,  {  3,  pro- 
hibiting a  city  from  becoming  indebted  in  exce^ 
of  5  per  cent  of  its  taxable  property,  as  deter- 
mined by  the  last  assessment  prior  to  incurring 
indebtedness,  the  indebtedness  is  not  incuriea 
when  a  city  votes  to  purchase  a  water  plant 
under  the  general  public  utilities  act,  but  only 
when  the  railroad  commission  determines  the 
price  and  terms  and  files  its  certificate.— Janes 
V.  City  of  Racine,  143  N.  W.  707. 

(B)  AdmlnistrattoB     la     General,     Appro- 
priation, 'Warrants  and  Payment. 

(880  (Neb.)  One-half  of  the  road  fund  col- 
lected by  a  county  upon  the  property  of  a  city 
belongs  to  the  city,  and  the  city  officers  cannot 
compromise  the  right  to  such  money.— City  of 
Albion  V.  Boone  County,  143  N.  W.  749;  VU- 
lage  of  Cedar  Rapids  v.  Same,  Id.  752:  Village 
of  Petersburg  v.  Same,  Id.;  Village  of  St  Ed- 
ward ▼.  Same,  Id. 

(C)  Bonds  and  Other  Secnrltles,  and  Stnk- 

tnar  Fonda. 

{907  (Neb.)  To  render  valid  an  issue  of 
bonds  for  the  construction  of  a  manicipal  light- 
ing plant  in  cities  of  from  5.000  to  25.000  in- 
habitants, the  provisions  of  Comp.  St  lOll,  c. 
13,  art.  3,  must  be  followed  and  complied  with. 
-Brownfield  t.  City  of  Kearney,  143  N.  W. 
475. 

Comp.  St  1911,  e.  13,  art  S,  {  S4,  relating  to 
proceedings  for  the  issuance  of  bonds  for  the 
construction  of  a  municipal  lighting  plant  in 
cities  of  from  5,000  to  25,000  inhabitants,  hav- 
ing been  enacted  and  le-enacted  subsequent  to 
the  passage  of  Comp.  St  1911,  c.  14a,  art  5, 
{{  1  and  2,  supersedes  the  latter  act  in  so  far  i^ 
it  conflicts  tberewitli. — Id. 


of  Racine,  143  N.  W.  707. 

<X>)    Tazea    and    Other    ReTcnve,   and    Ap- 
plication Tliereof. 

f  962  (Wis.)  Though  the  public  utilities  act 
(Joes  not  specifically  direct  a  city  purchasing  a 
veater  plant  under  the  provisions  of  such  act  to 
provide  for  the  collection  of  a  direct  annual 
tax  to  pay  the  indebtedness  created  by  the  pur- 
chase, the  requirements  of  Const,  art.  11,  {  3, 
that  such  provision  be  made  by  a  city  before  or 
when  incurring  an  indebtedness  is  controlling. — 
Janes  v.  City  of  Racine,  143  N.  W.  707. 

The  railroad  commission  after  it  has  determin- 
ed the  terms  and  conditions  of  sale  of  a  water 
plant,  which  a  city  has  elected  to  purchase  un- 
der the  public  utilities  act,  should  notify  the 
city,  and  give  it  reasonable  time,  before  the  fil- 
ing of  the  commission's  certificate,  within  which 
to  provide,  as  required  by  Const,  art.  11,  §  3, 
for  the  collection  of  a  direct  annual  tax  for 
payment  of  the  indebtedness  created  thereby ; 
and  it  is  the  city's  duty  then,  within  such  rea- 
sonable time,  to  make  such  provision. — Id. 

S  974  (Iowa)  Despite  the  presumption  raised 
by  Code  Supp.  1907,  i  658,  par.  6,  the  mayor 
is  not  necessarily   the   presiding  officer  of  the 


Board  of  Review  "created  by  Code,  §  137Q,  and  a 
notice  upon  the  one  appearing  of  record 


to  be 


the  presiding  officer  is  sufficient  to  perfect  an 
appeal  under  Code  Supp.  1907,  |  1373.— Hawk- 
eye  Lumber  Co.  v.  Board  of  Bieview  of  City  of 
Oskaloosa,  143  N.  W.  563. 

Code,  §  1370,  requiring  the  Board  of  Review 
to  begin  its  duties  on  the  first  Monday  in  April 
and  to  sit  from  day  to  day  until  completion  of 
its  work,  which  shall  not  be  later  than  the  1st 
of  May,  is  directory,  and  hence  where  the  ses- 
sion lasted  until  Alay  23d,  service  of  notice 
of  appeal  on  May  29tb  is  within  time  under  the 
provisions   of   Code    Supp.    1907,   i    1373.— Id. 

(B)  RtKbta    and   Renedlea    of   Taxpayers. 

§999  (Wis.)  Where  .the  mayor  and  the  ma- 
jority of  the  city  council  have  participated  in 
unlawfully  paying  out  the  money  of  a  city  so 
that  it  would  be  futile  to  demand  that  they 
bring  an  action  to  recover  it,  a  resident  taxpay- 
er, suing  in  behalf  of  himself  and  all  others 
similarly  situated,  may  bring  an  action  to  re- 
cover for  the  city  the  money  wrongfully  paid 
out.— Wilcox  V.  Forth    143  N.  W.  165. 

Under  Charter  of  Green  Bay,  c.  9,  H  1.  5, 
providing  for  the  audit  of  claims,  and  requiring 
them  to  be  verified,  an  allowance  of  a  claim  not 
properly  verified  may  be  attacked  in  an  action 
by  a  taxpayer  to  recover  for  the  dty  the  money 
paid  out. — Id. 

XIV.   OI.AIMS  AGAINST  OOBPOKA. 
TION.  . 

f  1002  (Wis.)  Where  a  street  paving  contract 
contained  no  provision  for  interest  upon  defer- 
red payments  to  the  contractor,  and  the  latter 
made  no  affidavit  of  the  completion  of  the  work 
as  required  by  the  contract,  he  was  not  entitled 
to  interest  on  payments  ifor  work  finished  in 
December  but  not  paid  for  until  the  following 
July.— Wilcox  V.  Forth,  143  N.  W.  165. 

§  1007  (Wis.)  Under  Charter  of  Green  Bay, 
c.  9,  §§  1,  5,  providing  for  the  audit  of  claims, 
and  requiring  them  to  be  verified,  an  allowance 
of  a  claim  not  properly  verified  is  without  jur- 
isdiction.—Wilcox  T.  Forth,  143  N.  W.  165. 


MURDER. 


See  Homicide. 


NAVIGABLE  WATERS. 

See  Elminent  Domain,  {  98. 

I.  RIGHTS  OF  P1TBI.IO. 

S  I  (N.D.)  A  party  claiming  that  a  stream, 
which  has  not  been  meandered  or  declared  navi- 
gable by  the  Legislature,  is  navigable  has  the 
burden  of  proving  such  fact. — Bissel  v.  Olson, 
143  N.  W.  340. 

For  a  stream  not  tidewater  to  be  naviga'ble, 
it  must  be  navigable  in  its  natural  state,  with- 
out reference  to  artificial  means,  and  be  adapt- 
able for  use  as  a  highway  in  the  transportation 
of  products  or  passengers. — Id. 

To  render  a  stream  navigable,  it  must  be  ca- 
pable of  beiug  used  for  a  highway  a  consider- 
able part  of  the  year,  and  not  merely  during 
brief,  infrequent,  and  uncertain  periods  of  high 
water. — Id. 

The  word  "navigable"  means  capable  of  be- 
ing navigated  durinia:  a  considerable  portion  of 
the  year,  and  not  simply  on  the  happening  of 
floods  at  uncertain  intervals. — Id. 

Where  a  stream  is  navigable,  unaided  by  arti- 
ficial means,  during  stages  of  water  occurring 
frequently  and  at  times  of  reasonable  certainty, 
and  continuing  long  enough  to  make  its  use  of 
commercial  value,  it  is  a  public  highway  for 
that  purpose. — Id. 

The  navigability  of  a  stream  is  determined  by 
the  use  of  which  it  is  capable  rather  than  by 
the  use  actually  made  of  it,  and  hence  evidence 
that  a  stream  has  never  been  used  as  a  highway 
of  commerce  is  not  conclusive  that  it  is  non- 
navigable. — Id. 

Evidence  in  an  action  to  enjoin  the  mainte- 
nance of  a  foot  bridge  across  the  Moose  river 
near  Minot  held  insufficient  to  show  the  river 
to  be  navigable  at  that  point.— Id. 

n.  iiAinas  under  water. 

{36  (Iowa)  Since  the  Des  Moines  river  is  a 
navigable  stream,  a  riparian  owner  owns  only 
to  the  high-water  mark.— Hobl  v.  Iowa  Cent 
Ry.  Co.,  143  N.  W.  850. 

m.  RIPARIAN  AND  UTTORAL 
RIGHTS. 

!  39  (Mich.)  Where  a  log  jam  in  a  river  was 
caused  by  a  tree  leaning  over  the  water,  result- 
ing in  injury  to  the  land  of  a  riparian  proprie- 
tor by  overflow,  such  proprietor  was  not  guilty 
of  contributory  ne;;ligence  in  permitting  the 
tree  to  remain.— BcUaire  v.  Worcester  Lumber 
Co.,  143  N.  W.  63. 

In  an  action  for  injuries  to  the  land  of  a 
riparian  proprietor  by  overflow  due  to  the  log 
jam  in  the  river,  evidence  held  to  require  sab- 
mission  of  the  question  of  defendant's  negligence 
in  floating  the  logs  to  the  jury.— Id. 

While  parties  driving  logs  in  a  river  naviga- 
ble for  that  purpose  are  not  liable  for  damages 
caused  by  jams  due  to  natural  causes,  they  are 
bound  to  use  reasonable  care  in  breaking  the 
jams,  and  are  liable  for  negligence  and  for  un- 
reasonable delay  in  removing  them. — Id. 

f  44  (Iowa)  While  the  ownership  of  a  ripa- 
rian proprietor  on  a  navigable  stream  extends 
only  to  high-water  mark,  be  has  the  right  of 
accretion.— Hohl  v.  Iowa  Cent  Ry.  Co.,  143  N. 
W.  850. 

The  right  of  accretion  in  a  riparian  owner 
can  only  be  divested  according  to  law. — Id. 

"Accretions"  must  begin  from  the  land  of 
the  owner  claiming  them,  and  not  from  some 
otiier  point  and  finally  extend  to  his  land. — Id. 

The  right  of  a  riparian  owner  to  future  ac- 
cretions will  be  ijrotected  by  injunction,  if  shown 
by  clear  and  satisfactory  evidence.— Id. 
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I.   ACTS  OK  OMISSIONS  OONSTITUT. 
INO   NEGUOENOE. 

'  <A)  Peraonal  Condaet  In  Qeiiena. 

1 4  (Wis.)  The  test  of  ordinary  care  is  what 
an  ordinarily  careful  person  would  do  under  the 
same  or  similar  circumstances. — De  Pow  v. 
Chicago  &  N.  W.  Ry.  Co.,  143  N.  W.  654. 

{  10  (Minn.)  A  person  may  be  charged  with 
negligence,  although  when  the  act  was  done  rea- 
sonable care  could  not  foresee  the  particular 
injury  resulting. — I^ine  v.  Consolidated  Vermil- 
lion &  Extension  Co.,  143  N.  W.  783. 

(B)   DsBKcrona       Btibsta.Dces,      MacMnery, 
and    Other   Inatrnmeiitalltlea. 

$24  (Mich.)  When  the  sellers  of  dyed  fur 
overcoats  knew  that  the  dye  in  the  fur  collars 
injured  the  face  and  necit  of  some  people,  they 
are  liable  in  damages  to  persons  so  injured.— 
Gerkin  v.  Brown  &  Sehler  Co.,  143  N.  W.  48. 

i  27  (Mich.)  To  persons  other  than  the  im- 
mediate purchasers  the  seller  of  goods  is  not 
liable  for  mistakes  in  the  nature  or  quality  of 
the  article  sold,  while  the  thing  itself  is  barm- 
less,  so  far  as  the  seller  knows,  and  he  has 
made  no  misrepresentations. — Gerkin  v.  Brown 
&  Sehler  Co.,  143  N.  W.  4a 

n.   PROXIMATE   CAUSE   OF   INJUBT. 

$  56  (Iowa)  The  negligence  alleged  must  be 
the  proximate  cause  of  the  injury  to  be  action- 
able.—City  of  Ottumwa  v.  Kicholson,  143  N.  W. 
439. 

( 59  (N.D.)  Where  a  person  has  no  reason- 
able ground  to  anticipate  that  a  particular  act 
may  result  in  injury  to  another,  such  act  is  not 
negligent.— Garraghty  v.  Hartstein,  143  N.  W. 
390. 

Where  a  person,  in  the  exercise  of  ordinary 
care,  ought  to  have  anticipated  that  his  act  was 
liable  to  result  in  injury  to  others,  he  is  liable 
for  injury  proximately  resulting  therefrom, 
though  he  could  not  have  anticipated  the  partic- 
ular injury. — Id. 

1 61  (Minn.)  Where  an  injury  is  produced  by 
several  concurring  acts,  a  person  guilty  of  one 
of  such  acts  may  be  held  for  the  whole  conse- 
quence.—Laine  V.  Consolidated  Vermillion  &  E3x- 
tension  Co.,  143  N.  W.  783. 

m.  CONTBIBUTOBT  NEOUGEITOE. 

(C)   Impated  NeKltsence. 

1 89  (Wis.)  Where  employ^  of  brewing  com- 
pany was  injured  through  negligence  of  railway 
company  in  switching  cars,  negligence  of  in- 
jured employe's  coemploy^  held  not  imputable 
to  him.— Sommerfield  v.  Chicago,  M.  &  St  P. 
Ry.  Co.,  143  N.  W.  1032. 

1 93  (Mich.)  In  an  action  against  a  street 
railway  for  injuries  suffered  by  plaintiff  by  the 
collision  of  a  street  car  and  the  automobile  in 
which  she  was  driving,  the  negligence  of  the 
driver  of  the  machine  may  be  imputed  to  her. 
— Colborne  v.  Detroit  United  Ry.,  143  N.  W. 
32. 

XV.  ACTIONS. 

(A)  Rlvl>t  of  Action,  Partlea,  Preliminary 
Proceedlnira,  and  Pleadlnir. 

{Ill  (Minn.)  A  pleading  in  a  negligence  case 
must  show  causal  connection  between  the  negli- 


I  132  (Iowa)  In  an  action  for  the  death  of 
a  person  struck  by  a  railroad  train  at  a  cross- 
ing, where  there  are  no  eyewitnesses,  testimony 
as  to  the  habits  and  customs  of  deceased  as  to 
usin^  care  and  caution  at  crossings  is  admissible 
to  aid  the  presumption  of  self-preservation.— 
Platter  v.  Minneapolis  &  St.  !>.  R.  Co..  143 
N.  W.  992. 

i  134  (N.D.)  Evidence,  in  an  action  for  dam- 
ages caused  by  plaintiff^s  nse  in  his  automobile 
of  defective  lubricating  oil  furnished  by  de- 
fendants, held  insufficient  to  show  that  the  dam- 
age was  caused  by  the  oil  and  was  not.  tbe  re- 
sult of  ordinary  use  of  the  machine. — Knight  t. 
Willard,  143  N.  W.  346. 

f  134  (Wis.)  Evidence,  in  an  action  for  in- 
jury by  being  struck  by  a  heated  rivet  thrown 
from  one  of  defendant's  employes  to  another. 
held  to  sustain  a  finding  of  negligence  in  fail- 
ing to  warn  workmen  about  the  building  that 
the  rivets  were  passed  between  its  employ^  in 
that  manner. — Lewandowski  t.  McClintic-Mar- 
shaU  Const.  Co.,  143  N.  W.  1063. 

(C)   Trial,  Jadsntent,  and  Re'riew. 

$  136  (Mich.)  In  a  tort  action  for  damases 
for  poisoning  suffered  by  plaintiff  for  wearing 
a  dyed  coat,  evidence  that  the  poison  in  tbe 
dye  in  the  coat  caused  the  injury  held  suffi- 
cient to  go  to  the  jury.— Gerkm  v.  Brown  & 
Sehler  Co,  143  N.  W.  48. 

In  an  action  against  a  jobber  of  fur  over- 
coats for  damages  for  poisoning  sustained  by 
plaintiff  by  reason  of  dye  in  the  fur  collar  of 
a  coat  the  question  of  tbe  jobber's  negligence 
in  selling  coats  held  for  the  juiy. — Id. 

i  136  (Mich.)  The  question  of  contribntoiy 
negligence  should  be  submitted  to  the  jury 
when  the  testimony  is  conflicting  or  where 
candid  and  intelligent  men  might  reach  differ- 
ent conclusions.— Amanta  ▼.  Michigan  Cent.  R. 
Co.,  143  N.  W.  76. 

$  136  (Neb.)  While  it  is  for  the  court  to  say 
what  act  or  omission  is  evidence  of  negligence, 
it  is  for  the  jury  to  say  what  conclusion  such 
evidence  warrants.— Whitlow  v.  Missouri  Pat 
R.  Co.,  143  N.  W.  941. 

I  136  (N.D.)  Where,  in  an  action  for  dam- 
ages to  plaintiff's  automobile  from  the  use  of 
defective  lubricating  oil  furnished  by  defend- 
ants, there  was  no  evidence  of  the  condition  of 
the  automobile  when  plaintiff  ceased  usini;  surb 
oil,  a  verdict  should  have  been  directed  for  de- 
fendants; plaintiffs  damages  being  confined  to 
the  condition  of  the  machine  at  that  time.— 
Knight  V.  Willard,  148  N.  W.  346, 

i  136  (N.D.)  Where  the  evidence  in  a  negli- 
gence case  does  not  affirmatively  establish  some 
circumstance  from  which  defendant's  necli- 
gence  may  fairly  be  inferred,  it  is  error  to  sub- 
mit the  case  to  the  jury. — Garraghty  ▼.  Hart- 
stein, 143  N.  W.  390. 

$  141  (Wis.)  Comparative  negligence  was  suf- 
ficiently submitted  by  instructing  that  the  jury 
should  determine  whose  fault  was  the  greater 
contributing  cause  of  the  injury — that  of  plain- 
tiff or  of  defendant — PanoS  v.  Chicago,  M.  i 
St  P.  Ry.  Co.,  143  N.  W.  1070. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE 

See  New  Trial,  t!  9»-104. 

NEWSPAPERS. 

See  Appeal  and  Error,  §  1052:  libel  and 
Slander;  Mandamus,  {  140;  Mortgages,  | 
356;  Process,  {  106.. 
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visors  to  contest  the  designation  of  the  official 
county  paper.— State  Line  Democrat  v.  Keosau- 
qua   Independent,  143  N.  W.  409. 

§  I  (Minn.)  Evidence  in  on  action  by  the 
liolder  of  a  tax  title  to  determine  adverse  claims 
held  to  sustain  a  finding  that  no  original  au- 
ditor's designation  of  a  newspaper  in  which  to 
publish  the  delinquent  tax  list  was  filed  in  the 
auditor's  office  as  required  hy  Kev.  Laws  1905, 
§  008,  when  the  county  board  fails  to  make  a 
fesal  designation. — Foster  v.  Golden  Valley 
X>and  &  Cattle  Co.,  143  N.  W.  786. 

Substantial  compliance  with  Rey.  Laws  lUuo, 
S  908,  relative  to  the  designation  of  a  newspa- 
per in  which  to  publish  the  delinquent  tax  list, 
is  a  Jurisdictional  prerequisite  to  a  valid  tax 
jadRment,  and  requires  the  auditor's  certificate 
to  be  filed  in  bis  office,  though  he  unnecessarily 
filed  a  certificate  in  the  office  of  the  clerk  of 
court. — Id. 

Where  the  auditor  unnecessarily  filed  in  the 
office  of  the  clerk  of  court  a  certificate  designat- 
ing a  newspaper  in  which  to  publish  the  de- 
linquent tax  list,  this  did  not  create  a  presump- 
tion that  he  had  filed  a  like  original  certificate 
in  his  own  office,  in  compliance  with  Rev.  Laws 
1905,  i  908.-Id. 

%  I  (Neb.)  An  order  of  a  connty  board  that 
"the  printing  of  the  scavenger  delinquent  tax 
list  'was  awarded"  to  a  certain  newspaper  held 
not  a  designation  of  such  newspaper  as  the  one 
in  -which  subsequent  notices  in  the  same  suit 
should  be  published. — Cronin  v.  Croninj  143  N. 
W.  214. 

NEW  TRIAL 

See  Appeal  and  Error,  ii  110,  122,  671,  750, 
856,  977-979,  1015,  1027,  1140. 

I.    NATURE  AND  SCOPI!  OF  BEMEDT. 

%  12  (Minn.)  The  granting  of  a  stay  of  pro- 
ceedings to  a  defeated  litigant  does  not  prohibit 
him  from  resorting  to  garnishment  proceedings 
to  preserve  such  rights  as  he  may  have. — Kreatz 
y.  McDonald,  143  N.  W,  075. 

n.  OKOUNDS. 

(A)  Brrors  and  IrreKUlarltlea  In  General. 

§26  (Iowa)  An  objection  to  the  appearance 
of  the  county  attorney  of  another  county  as 
counsel  for  defendant  in  an  action  for  libel, 
made  on  motion  for  new  trial,  was  too  late. — 
Snyder  v.  Tribune  Co.,  143  ^^.  W.  619. 

(B)  MlBCondnct    of    Parties,     Connael,     or 

-WltneaaeB. 

f  29  (Mich.)  In  an  action  for  personal  inju- 
ries resulting  in  the  disability  of  a  laborer,  ar- 
gument of  counsel,  in  referrmg  to  the  burden 
upon  the  taxpayers  of  supporting  plaintiff,  held 
not  to  be  so  prejudicial  under  the  evidence  as  to 
require  the  granting  of  a  new  triaL — Druck  r. 
Antrim  Lime  Co.,  143  N.  W.  59. 

(C)    Rnllngfi  and  Inatraotlans  at  Trial. 

§39  (Iowa)  In  an  action  for  rent  reserved 
upon  premises  which  had  been  damaged  by  fire 
but  repaired,  the  giving  of  an  instruction  deny- 
ing, and  the  refusal  of  plaintiff's  request  pre- 
senting his  right  to  recover  a  just  portion  of  the 
rent,  held  error  sufficient  to  authorize  a  new 
trial.— Woodbury  Co.  v.  Dougherty  &  Bryant 
Co.,  143  N.  W.  416. 

(E)   Irreamlarltles    or   Defects    la    Terdlet 
or  Flndlnsa. 

§  60  (Wis.)  A  new  trial  held  properly  granted 
for  a  defective  special  verdict,  in  an  action  for 
fire  set  by  defendant  on  his  land,  which  spread 


could  have  saved  bis  property  or  some  part  of  it 
after  seeing  and  knowing  of  the  danger. — Kaz- 
mierczak  v.  Kokot,  143  N.  W.  661. 

(F)   Verdict  or  Flndlnara  Contrary  to  Ijavr 
or   EiTldence. 

§71  (Iowa)  The  trial  court  should  set  aside 
a  verdict  which  does  not  do  justice,  even  though 
it  is  based  on  conflicting  testimony. — Woodbury 
Co.  V.  Dougherty  &  Bryant  Co.,  143  N.  W.  416. 

%  71  (Mich.)  The  denial  of  a  new  trial  on  the 
ground  that  the  verdict  for  the  defendant  was 
against  the  great  weight  of  the  evidence,  where  it 
was  conflicting,  is  not  an  abuse  of  discretion. — 
National  Surety  Co.  v.  Grant,  143  N.  W.  6. 

§  72  (Neb.)  Where  a  verdict  is  clearly  a^inst 
the  weight  and  reasonableness  of  the  evidence 
a  new  trial  will  be  granted. — ^Bentley  t.  Hoag- 
land,  143  N.  W.  4ffi. 

S  75  (Neb.)  A  verdict  will  not  be  set  aside  be- 
cause of  inadequacy  of  the  amount  where  sub- 
stantial justice  has  been  done. — Cronin  v.  Cro- 
nin, 143  N.  W.  214. 

S  77  (N.D.)  Under  Rev.  Codes  1905.  §  7063, 
subd.  5,  that  a  grossly  excessive  verdict  in  a 
personal  injury  case  appears  to  have  been  ^v- 
en  under  the  influence  of  passion  and  prejudice, 
is  ground  for  a  new  trial— Carpenter  v.  Vil- 
lage of  Dickey,  143  N.  W.  964. 

(H)  Hewly  DtsooTered  BTldeaee* 

§  99  (Minn.)  Newly  discovered  evidence,  which 
was  merely  cumulative  and  directed  to  collater- 
al matters,  held  not  to  require  a  new  trial, 
where  the  excuse  for  its  nonproduction  at  the 
trial  was  weak. — Peterson  v.  Phelps,  143  N.  W. 
793. 

§  101  (S.D.)  Discovery  by  new  counsel  for  a 
party  that  proof  of  a  fact— which  fact,  together 
with  the  sources  for  obtaining  evidence  there- 
of, was  known  of  \ty  other  counsel  for  the  par- 
ty, at  the  trial — might  be  material  does  not 
warrant  a  new  trial  as  for  newly  discovered 
evidenre.— Herron  v.  Allen,  143  N.  W.  283. 

§  102  (Mich.)  A  new  trial  will  not  be  grant- 
ed on  the  ground  of  newly  discovered  evidence 
which  might  have  been  discovered  by  reasonabl' 
diligence.— National  Surety  Co.  y.  Grant,  143  '' 
W.  6. 

§  104  (Iowa)  Where  defendant  testified  t 
the    contents   of   letters    written   to   plai- 
president,   and   did   not   demand   that   p' 
produce  the  originals,  defendant  was  n- 
tied  to  a  new  trial  on  the  ground  of  n' 
covered  evidence  consisting  of  carbon 
the  letters.— New  England  Syndicate 
143  N.  W.  1095. 

S  104  (Mich.)  A  new  trial  will  nr 
on  the  ground  of  newly  discovered  e 
is  merely  cumulative.— National 
Grant,  143  N.  W.  6. 

m.  PBOOEEBINGS  T' 
MEW  TRI.'' 

§  143  (Iowa)  An  affidavit 
that  the  jur^  considered, a 
within  the  issues,  could 
of  impeaching  the  verdi- 
ceived. — Brown  v,   Dra' 
N.  W.  1077. 

§  162  (Minn.)  Wh' 
diet  exceeds  the  am< 
to  deny  a  new  tri> 
cess.— Pulaski  He' 
716. 


See  Dismissa' 
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NOTARIES. 


{  1 1  (Mich.)  Where  a  notary,  his  client  hav- 
ing sold  real  property  upon  contract,  induced 
the  purchaser  to  pay  him  the  balance  of  the 
consideration,  which  he  misappropriated,  repre- 
senting tliat  hia  client  desired  immediate  pay- 
ment, the  sureties  on  his  bond  are  not  liable  be- 
cause he  prepared  a  false  deed,  which  he  certi- 
fied under  bis  notarial  f^eal,  where  the  deed  was 
not  delivered  until  after  the  payments  were 
made ;  the  false  certificate  not  being  the  prox- 
imate cause  of  the  injury.— People  T.  >ieder- 
lander,  143  N.  W.  753. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

Se«  Appeal  and  Error,  §S  338,  847,  351,  421, 
773;  Attorney  and  Client,  |  104;  Bills  and 
Notes,  I  343;  Counties,  i  213;  Courts,  S 
116;  Criminal  Law.  S  1131;  Drains,  $i  14. 
82 ;  Evidence,  |  ?44;  Execution,  I  258;  Ex- 
ecutors and  Administrators,  Si  231,  513 ;  In- 
fants, S  19 ;  Judgment,  f  787 ;  Landlord  and 
Tenant,  gl  116,  120,  252;  LimiUtion  of  Ac- 
tions, I  118 ;  Lis  Pendens ;  Mandamus,  I  140; 
Mortgages,  |§  354,  356,  360 ;   Municipal  Cor- 

f)ration8,  %  974;  Newspapers,  J  1;  OflBcers, 
131 ;  Pleading,  |  6 ;  Principal  and  Agent, 
177;  Principal  and  Surety,  |  123;  Process, 
H  96,  106;  Quieting  Title,  I  31 ;  Taxation, 
si  642,  703,  705,  750,  889;  Tenancy  in  Com- 
mon, S  29;  Vendor  and  Purchaser,  |S  101, 
228-244. 

NUISANCL 

See  Action,  f  53;   Lis  Pendens. 

X.     PRIVATE  NinSANCES. 

(A)  N*t«re  of  Injury,  and  litabllttr  There- 

tor. 

S  I  (Iowa)  A  nuisance  which  is  abatable  is 
not  ordinarily  considered  permanent,  so  that  the 
fact  that  a  sewer  was  permanent  in  its  con- 
struction would  not  make  a  nuisance,  caufied 
by  its  construction,  permanent.— City  of  Ot- 
tumwa  ▼.  Nicholson,  143  N.  W.  439. 

(D)   Action*  for   Dnmases. 

S  50  (Iowa)  Where  damage  to  land  by  the 
maintenance  of  a  nuisance  is  original  in  that 
the  injury  is  contemporaneous  with  the  wrong- 
ful act,  the  measure  of  damage  is  the  difference 
between  the  reatonable  market  value  of  the 
property  immediately  before  the  condition  re- 
sulting in  injury  was  created  and  immediately 
thereafter,  and,  if  the  Injury  is  not  contempora- 
neous with  the  condition,  the  measure  is  the 
difference  between  the  value  immediately  before 
and  Immediately  after  the  inji'ry.— City  of  Ot- 
tumwa  V.  Nicholson,  143  NTw.  439. 

n.  PtTBLIC   NinSANCES. 

(B)  Rl«ht«  and  Remrdlea  of  Private  Per- 

sons. 

i  72  (Minn.)  A  private  action  cannot  be  main- 
tained to  abate  a  public  nuisance  where  plain- 
tiff's injvry  is  one  common  to  him  and  the  gen- 
eral public— Painter  v.  Gunderson,  143  N.  W. 
910. 

NUNC  PRO  TUNC. 

See  Courts.  {  114;  Judgment,  $  326. 

OBJECTIONS. 

See  Appeal  and  Error,  g§  232,  242,  882;  Crim- 
inal Law,  IS  695,  1043;  Judgment,  i  177; 
Municipal  Corporations,  g  491;  New  Trial, 
§  26:   Pleading,  g  428;  Trial,  §  412. 

OBSTRUCTIONS. 

See  Highways,  |  165. 


OFFICERS. 


See  OerkB  of  Courts;  Corporations,  f  320: 
Counties,  {{  74-91 ;  District  and  Prosecut- 
ing Attorneys  J  Evidence,  |  333;  Justices  of 
the  Penre:  Limitatinn  of  Actions,  H  6.  22. 
95;  Mandamus,  H  101,  146,  176;  Municipal 
Corpuratiuus,  Si  126-173;  Notaries:  Re- 
ceivers; Schools  and  School  Districts,  I  lot; 
Sheriffs  and  Constables;  Statutes,  it  176. 
219. 

X.  APPOIHTMEHT,      QITAIiXFICATIOS, 
AND   TENUBE. 

(A)  Ofllees,  and  Poiver  to  Appoint  to  mmt 
Remove  from  OBce. 

i4  (Neb.)  An  office  created  by  the  T..esida- 
ture  may,  in  the  absence  of  any  constitntiODsi 
restriction,  be  abolished  by  that  body ;  its  in- 
cumbent having  no  property  interest  therein.— 
State  V.  Houston,  143  N.  W.  79a 

The  Legislature  may  impose  such  conditioiu 
on  an  otifce  created  by  it,  in  respect  to  its  con- 
tinuance and  termination,  as  it  sees  tit.  and 
the  incumbents  take  subject  to  such  conditions. 
—Id. 

(D)  De  Faeto  Oflleers. 

S  40  (Wis.)  There  can  be  no  incumbent  of  an 
ofHce,  either  de  jure  or  de  facto,  unless  there  is  t 
de  jure  office.— Stote  v.  Kelly,  143  N.  W.  153. 


m. 


RIGHTS,  POWERS.  DUTIEg.  AlTD 
XJABIUTIES. 


ill6  (Minn.)  A   public   officer   is    liable  for        i 
damages  proximately  resulting  to  an  individual        ' 
from  failure  or  neglect  to  perform  a  ministerial        | 
duty  imposed  upon  him  by  statute. — Uowley  v. 
Scott,  143  N.  W.  257. 

IV.  X.IABiriTIES  OH  OFFICIAX 
BONDS. 

S  131  (N.D.)  As  against  sureties  on  official  i 
bonds,  interest  may  be  reckoned  only  from  tbe 
date  of  notice  to  them  of  the  breach,  or  from 
the  date  of  a  demand  on  them  to  make  good 
the  breach,  and,  where  no  demand  is  a.ade,  i* 
allowed  only  from  the  date  action  is  oommenc- 
ed.— City  of  Dickinson  v.  White,  143  N.  W.  7j4. 

OPENING. 

See  Judgment,  {{  139-177. 

OPINION  EVIDENCE. 

See  Criminal  Law,  i  448;    Evidence,  H  471- 
573. 

OPTIONS. 

See  Contracts,  i  245;   Landlord  and  Tenant,  H 
86,  92. 

ORDERS. 

See  Dismissal  and  Nonsuit,  i  30. 

ORDINANCES. 

See  Monicipal  Corporations,  i  108. 

OSTEOPATHS. 

See  Physicians  and  Surgeons,  {§  1,  Z 

PARENT  AND  CHILD. 

See  Adoption;   Bastards;  Guardian  and  Ward: 
Habeas  Corpus,  {{  48,  99;  InfanU. 

S  8  (Iowa)  The  father  has  not.  as  such,  an.v 
legal  authority  over  a  minor  son's  real  estate 
not  acquired  from  either  parent. — Hopkins  t. 
Lee,  143  N.  W.  1002. 

PAROL  EVIDENCE 

See  Evidence,  {{  179,  384-40i)OglC 


Aamimsirators,  g  4>is;  Dorcioie  aniry  anu 
Detainer,  §  14:  Husband  and  Wife,  g  210: 
Becords,  §  9;  Waters  and  Water  (Courses,  j 
126;    Witnesses,  |S  129-141. 

XXL   HEW  PARTIES  AMB  OHAKOE  OF 
PARTIES. 

S  51  (Wis.)  Under  St.  1911,  f  2610,  court  held 
not  to  have  abused  its  discretion,  in  an  action 
on  liability  insurance  policy,  by  refusing  to  bring 
in  a  third  party  against  wliom  the  insurer  claim- 
ed a  right  of  subrogation. — Kresge  t.  Maryland 
Casualty  Co.,  143  N.  W.  668. 

V.  DEFECTS.  OBJECTIONS.  AND 
AMENDMENT. 

{96  (Iowa)  Plaintiff  by  replying  to  the  an- 
swer of  one  made  a  defendant  on  application  on 
the  ground  that  it  was  liable  as  principal  on 
the  notes  sued  on,  and  that  the  other  defendants 
were  sureties,  did  not  thereby  waive  alleged  er- 
rors in  rulings  permitting  such  defendant  to  be- 
come a  party.— Peter  Schoenhofen  Brewing  Co. 
V.  Gittey,  143  N.  W.  1017. 

PARTITION. 

See  Appeal  and  Error,  |  1175. 

n.   ACTIONS    FOR   PARTITION. 
(B)  Proeeedtno   and  Relief. 

g85  (Iowa)  While  equity  may  distribute  the 
property  so  as  to  give  a  cotenant  making  im- 
proyements  that  part  of  the  land  upon  which 
they  were  placed,  it  will  not  make  the  improve- 
ments or  repairs  a  charge  upon  the  whole  prop- 
erty.—Shelangowski  V.  Schrack,  143  N.  W. 
1081. 

PARTNERSHIP. 

See    Husband   and    Wife,    |   42;    Set-Off   and 
Counterclaim,  §  44. 

1.   THE  REI.ATION. 
(C)   Evidence. 

§  54  (Mich.)  Evidence  held  by  an  evenly  di- 
vided court,  to  sustain  a  finding  that  defendants 
were  copartners  with  respect  to  dealing  in  land, 
so  that  a  contract  executed  by  one  of  them  with 
respect  thereto  would  be  binding  on  the  other. — 
Nichols  V.  BuTcham,  143  N.  W.  647. 

TV.   RIGHTS   AND   I.IABII.ITIES    AS 
TO  THIRD  PERSONS. 

(A)  Reprenentatlon    of  Firm    by    Partner. 

I  139  (Mich.)  To  make  a  contract  by  one 
partner  for  the  sale  of  land  binding  upon  the 
other  partner,  held,  by  an  evenly  divided  court, 
that  it  must  be  shown  that  the  copartnership 
was  dealing  in  lands  of  which  the  lands  in  ques- 
tion were  a  part.— Nichols  v.  Barcham,  143  N. 
W,  647. 

PART  PAYMENT. 

Sue  Frauds,  Statute  of,  |  129;    Limitation  of 
Actions,  i  157. 

PARTY  WALLS. 

See  Easements. 

1 8  (Wis.)  One  of  the  owners  of  a  party  wall 
held  to  have  the  right  to  raise  its  height  against 
the  other's  protest,  provided  it  was  of  S'  fiioieut 
strength  to  be  raised  without  injury. — Wallis  v. 
First  Nat.  Bank,  143  N.  W.  670. 

The  owner  of  a  building,  who  bad  conveyed 
an  undivided  interest  in  the  wall  thereof  to  an 
adjoining  owner,  had  a  riicht  to  repair  such  wall 


ciosea  in  tne  nuildlng,  nela  entitled  to  repair  or 
replace  the  portion  of  the  front  wall  adjoining 
the  party  wall,  standing  on  such  strip,  if  it  did 
not  deprive  the  adjoining  owner  of  the  use  of  a 
stairway  in  which  he  had  an  easement. — Id. 

PASSENGERS. 

See  Carriers,  §g  247-405. 

PASSION. 

See  New  Trial,  {  77. 

PAYMENT. 

See  Bills  and  Notes,  g|  155,  430;  Executors 
and  Administrators,  §  263;  Frauds,  Statute 
of,  i  129;  Insurance,  i  349;  Judgment,  g§ 
874,  876;  Limitation  of  Actions,  §  157;  Mon- 
ey Received,  §§  6,  12,  18;  Mortgages,  §§  258, 
282,  369;  Municipal  Corporations,  JJ  999, 
1002;  Principal  and  Agent,  K  105,  123; 
Principal  and  Surety,  §  194;  Sales,  §g  411, 
417,  418;  Subrogation;  Trusts,  §§  72-89; 
Vendor  and  Purchaser,  {(  334,  341. 

TV.   PLEADING,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

{73  (Iowa)  While  a  check  is  only  a  condi- 
tional payment  of  the  debt  for  which  it  is  given, 
and  the  creditor  may  still  recover  if  it  is  dis- 
honored, in  the  absence  of  an  agreement  that  it 
shall  constitute  an  absolute  payment,  such  an 
agreement  need  not  be  in  express  words  or 
writing,  but  may  be  shown  by  the  circumstanc- 
es and  conduct  of  the  parties. — Rohrbacb  v. 
Hammill,  143  N.  W.  872. 

V.  RECOVERY   OF  PAYMENTS. 

{87  (Mich.)  Where  defendants  represented  to 
plaintiff,  who  had  been  the  manager  of  their 
store,  that  there  was  a  shortage  in  his  accounts, 
and  that,  if  he  did  not  make  it  good,  they  would 
send  him  to  prison  for  embezzlement,  and  plain- 
tiff executed  a  note,  which  he  paid  the  next  day. 
the  payment  was  under  duress ;  the  threats  of 
the  day  previous  being  sufficient,  even  though 
there  were  no  now  threats  on  the  day  of  pay- 
ment.—Nelson  T.  Leszczynski-Clark  C!o.,  143  N. 
W.  606. 

{89  (Mich.)  In  an  action  for  money  paid  an- 
der  duress,  evidence  of  duress  held  sufficient  to 
go  to  the  jury.— Nelson  v.  Leszczynski-CUtrk 
Co.,  143  N.  W.  606. 

PENDENCY  OF  ACTION. 

See  Lis  Pendens. 

PERCOLATING  WATERS. 

See  Waters  and  Water  Courses,  {  101. 

PERSONAL  INJURIES. 

See  Carriers,  {$  280-347;  Damages;  Death; 
Electricity;  Limitation  of  Actions,  t(  118, 
127 ;  Master  and  Servant,  {§  87%-206.  302- 
832 ;  Bailroads,  {{  282-398 ;  Street  Railroads. 

PETITION. 

See  Municipal  Corporations,  |  l'''' 

PHYSICIANS  A^" 

See  Constitution*-^ 
{  108;   Hal- 
ed,  a  «  ' 
{{  ?'■" 
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i  I  (Wig.)  St.  1911,  i  1435b,  ^rovidin?  for 
the  licensing  of  all  persons  practicing  medicine, 
surgery,  or  osteopathy  for  fee  or  compensation, 
and  section  1435e,  imposing  a  fine,  etc.,  for 
practicing  without  a  license,  are  within  the 
legislatiTe  power. — Arnold  t.  Schmidt,  143  N. 
W.  1055. 

12  (Wis.)  St.  1911,  i  1435b.  providing  that 
persons  practicioK  osteopathy  for  reward  shall 
obtain  a  license  tfierefor,  is  not  invalid. — Arnold 
T.  Schmidt,  143  N.  W.  1055. 

I  18  (Minn.)  In  an  action  against  a  physi- 
cian for  malpractice  in  treating  a  felon  on 
plaintiff's  finger,  evidence  of  the  actual  treat- 
ment given,  including  the  pricking  of  the  finger 
with  a  needle,  was  properly  admitted.— Peter- 
son V.  Phelps,  143  N.  W.  793. 

Evidence,  in  an  action  against  a  physician  for 
malpractice,  held  to  show  that  plaintiff  became 
defendant's  patient  and  entitled  to  receive  such 
treatment  as  a  physician  would  give  in  the  ex- 
ercise of  ordinary  care  and  skill. — Id. 

{  24  (Mich.)  In  an  action  by  a  surgeon  for  the 
reasonable  value  of  his  services  for  operations 
upon  defendant  and  hii  daughter,  it  was  error  to 
charge  that  the  jury  could  consider  the  value  of 
the  services  of  defendant's  family  physician,  who 
assisted  in  the  operations,  since,  as  the  physician 
was  not  a  party,  he  would  not  be  estopped  there- 
by, but  could  maintain  a  separate  action  for  his 
services,  and  thus  compel  defendant  to  pay  tiim 
again.— McNair  v.  Parr,  143  N.  W.  42. 

PLATS. 

See  Public  Lands,  i  72. 

PLEADING. 

See  Appeal  and  Error,  H  193,  194,  213,  671, 
719,  760,  757,  874,  919,  1039;  Brokers,  | 
82;  Cancellation  of  Instruments,  f  37;  Con- 
tracts, i  346:  Counties,  {  91;  Equity,  I  219; 
Evidence,  I  208 ;  Executors  and  Administra- 
tors, (  544;  Fraud,  §§  41,  45,  49;  Indict- 
meut  and  Information,  |  110;  Insurance,  { 
645;  Intoxicating  Liquors,  i  S29:  Judgment, 
H  177,  673;  Justices  of  the  Peace,  H  90, 
100;  Libel  and  Slander,  K  82.  86,  89,  94, 
100;  Limitation  of  Actions,  f{  127,  180; 
Master  and  Servant,  |§  258,  264;  Mortgages, 
{  450;  Municipal  Corporations,  S  513;  Neg- 
figence.  {  111;  Principal  and  Surety,  §  156; 
Quo  Warranto,  |  50;  Sales,  |l  411,  413; 
Set-Off  and  Counterclaim,  J  29;  Sheriffs 
and  Constables;  Specific  Performance,  I 
114;  Taxation,  j  708;  Treaties,  i  13;  Trial, 
{  39;  Vendor  and  Purchaser,  S  340;  Waters 
and  Water  Courses,  §  247. 

X.  FOBM  AMD  AIXEOATIOITS  IIT 
OEMEBAX. 

1 6  (S.D.)  Where  the  court  may  take  notice 
that  the  purchaser's  certificate  under  a  fore- 
closure sale  is  worthless,  the  purchaser  in  an 
action  for  deceit  need  not  allege  that  he  re- 
ceived nothing  thereunder. — Dirks  Trust  &  Ti- 
tle Co.  V.  Koch,  143  N.  W.  952. 

{  8  (Iowa)  An  allegation  in  the  answer  that 
the  verbal  contract  set  out  in  the  petition  was 
void  under  the  statute  of  frauds,  and  verbal 
evidence  thereof  inadmissible,  stated  merely  a 
legal  conclusion,  and  was  properly  stricken  out 
on  motion.— Rtfhrbach  t.  HammilL  143  N.  W. 
872. 

I  34  (Minn.)  Where  a  complaint  is  first  called 
in  question  by  an  objection  to  the  introduction 
of  evidence  thereunder,  every  reasonable  intend- 
ment should  be  indulged  in  its  favor. — Rotzien- 
Furber  Lumber  Co.  v.  Franson,  143  N.  W.  253. 

i  34  (Neb.)  Where  a  pleader  makes  inconsis- 
tent allegations,  he  is  bound  by  those  most 
favorable  to  his  opponent. — Bryant  v.  Modern 
Woodmen  of  America,  143  N.  W.  331. 

{  34  (Wis.)  The  proper  test  of  a  pleading  is 
not  the  claim  of  the  pleader  on  the  facts  alleged. 


but  the  justice  of  the  case  on  those  facts  -wh-i^b 
are  stated  expressly  or  appear  by  reasonable  in- 
ference, giving  to  the  pleading  the  most  lil^eml 
construction  it  will  fairly  bear  in  favor  of  the 
pleader.— State  v.  Steber,  143  N.  W.  156. 

I  34  (Wis.)  Where  a  complaint,  if  construed 
to  allege  that  plaintiff's  property  abnttins  on 
the  west  side  of  F.  street,  stated  a  cause  of  ac- 
tion for  taking  plaintiff's  property  without  re- 
sorting to  condemnation  proceedings  and  mak- 
ing compensation,  it  was  the  court's  duty  nn  de- 
murrer so  to  construe  it,  under  Laws  191 1,  c 
354,  and  St.  1911,  i  2668,  relating  to  construc- 
tion of  pleading. — Bumham  r.  City  of  Hilwaa- 
kee,  143  N.  W.  1067. 

f  36  (Iowa)  Facts  admitted  by  the  pleadings 
of  the  parties  must  be  accepted  as  true. — Ben- 
ton V.  Dumbarton  Realty  Co.,  143  N.  W.  5!^ 

m.   PX.EA  OR  AUSXrEB..  CBOgS-OOM. 

PIJkllfT.  AHD  AFFIDAVIT 

OF  DEFEXSE. 

(O)  TrKveraes  or  Dealals  and  Admlaaioaa. 

f  127  (Minn.)  In  an  action  on  a  liond,  an  ad- 
mission in  the  answer  that  defendant  executed 
the  bond  sued  on  "in  the  form  and  manner  set 
out  in  the  complaint"  is  an  admission  of  every- 
thing essential  to  its  valid  execution,  with  the 
terms  contained  therein,  including  tiie  authority 
of  the  agents  by  whom  it  was  executed. — First 
State  Bank  of  Mountain  Lake  T.  C.  E.  Sterols 
lAnd  Co.,  143  N.  W.  355. 

(K)   S«t>OS«  OoiiBterclatm,  and  CroaB-Coas- 
plaint. 

I  149  (Iowa)  Under  Code,  i  3574,  the  makers 
of  a  note  may  file  a  cross-petition  in  an  action 
thereon  by  the  bolder,  and  bring  in  the  original 
payee  to  secure  judgment  against  him  for  the 
amount  of  the  note,  to  which  the  makers  have 
a  defense  not  available  against  the  holder  as  an 
innocent  purchaser.— Fulton  Bank  ▼.  Mathers, 
143  N.  W.  400. 

rV.  REFLIOATIOir  OB  REPI.T  AlTD 
SUBSEQUENT  PI.EADIM08. 

i  166  (Iowa)  By  operation  of  law  affirmative 
defenses  pleaded  in  an  answer  stand  denied.— 
Duke  V.  Graham,  143  N.  W.  817. 

{  180  (Iowa)  Where  there  was  no  allegation, 
in  a  petition  for  the  value  of  a  shortage  in 
quantity  of  land  conveyed  to  plaintiff,  that  the 
sale  was  by  the  acre  and  not  by  the  tract,  a 
reply  setting  up  such  fact  states  a  different 
cause  of  action  from  the  petition,  and  evidence 
as  to  such  agreement  is  not  thereby  rendered 
admissible. — Johnson  v.  Trump,  143  N.  W.  510. 

V.  DEBIUBBEB  OB  EXOEPTICN. 

I  188  (Wis.)  A  pleading  combining  an  answer 
and  demurrers  in  one  instrument  is  improper, 
and  should  be  stricken. — Bumham  t.  City  of 
Milwaukee,  143  N.  W.  1007. 

The  only  pleading  on  the  part  of  the  defend- 
ant as  provided  by  St.  1911,  S  2648,  is  either  a 
demurrer  or  an  answer,  but  not  ijoth. — Id. 

I  192  (Wis.)  A  demurrer  will  not  lie  to  mere 
surplusage  not  attempted  to  be  set  out  as  a  sep- 
arate cause  of  action. — Burnham  v.  City  of  Mil- 
waukee, 143  N.  W.  1067. 

I  193  (Wis.)  Plaintiff  cannot  avoid  a  demurrer 
to  separate  causes  of  action  by  merely  joining 
them  in  one  count  of  the  complaint. — Bumham 
V.  City  of  Milwaukee,  143  N.  W.  1067. 

I  198  (Minn.)  Where  the  complaint  against 
both  the  auditor  and  the  treasurer  for  damages 
from  their  failure  to  comply  with  Rev.  Laws 
1906,  ({  876,  881,  relative  to  delinquent  tax  lists 
and  sales  thereunder,  stated  a  cause  of  action  at 
least  as  against  the  auditor,  the  joint  demurrer 
of  both  defendants  was  properly  overruled.— 
Howley  v.  Scott,  143  N.  W.  257. 

{  208  (Iowa)  A  demurrer  need  be  only  suffi- 
ciently specific  to  call  the  court's  attention, 
without  argumenl^  to  the  particular  matter  to 


§  2 14  (Wis.)  A  demurrer  admits  the  allega- 
tions of  the  complaint.— Oconto  County  ▼.  Mac- 
Allister,  143  N.  W.  702;  Same  t.  Lindgren,  Id. 
707. 

TTX.     AMEITDED  AND   STTFPLEMENTAXi 
PI.EADINOS  AND  KEPI.EADEK. 

S  237  (Mich.)  In  an  action  against  a  jobber  for 
damages  for  injuries  received  from  wearing  a 
dved  overcoat,  an  amendment  to  the  declaration, 
-which  charged  defendants  with  being  manufac- 
turers of  the  coat,  to  conform  to  the  proof  es- 
tablishing that  defendants  were  mere  jobbers,  is 
allowable,  within  Comp.  Laws  1897,  J  10,268.— 
Gerkin  v.  Brown  &  Sehler  Co.,  143  N.  W.  48. 

§  237  (Mich.)  Where  the  original  declaration, 
in  an  action  for  damages  resulting  from  the  sale 
of  a  horse  by  it  not  being  as  represented,  alleged 
that  defendant  fraudulently  made  no  misrepre- 
sentations, an  amendment  to  the  declaration 
merely  alleging  a  breach  of  contract,  made  to 
conform  the  declaration  to  the  proof,  held  per- 
missible under  Comp.  Laws,  I  10^68.— Patterson 
V.  Gore,  143  N.  W.  643. 

S  249  (Iowa)  A  suit  for  specific  performance 
could  be  changed  into  an  action  at  law  for 
breach  of  the  contract,  by  a  substituted  petition, 
-where  defendant  always  denied  plaintio's  right 
-to  specific  performance  and  was  not  induced  to 
change  his  position  by  the  commencement  of  the 
suit  in  equity. — Rohrbach  v.  Hammill,  143  N. 
W.  872. 

VII.  SIONATIIRE  ANB  VERiriOATION. 

§  290  (Iowa)  Where  the  original  petition  was 
not  verified,  a  petition  in  intervention  was  not 
fatally  defective  for  want  of  verification.— 
Gochburn  v.  Hawkeye  Commerdal  Men's  Ass'n, 
143  N.  W.  1006. 

XX.   MOTIONS. 

i  349  (Neb.)  Where,  in  an  action  on  a  note, 
defendant  admits  execution,  delivery,  and  non- 
payment in  an  answer  which  pleads  no  defense, 
or  proper  set-oS  or  counterclaim,  a  motion  for 
judgment  for  plaintiff  on  the  pleadings  should 
be  sustained. — Meyer  Bros.  Drug  Co.  v.  Hirsch- 
ing-Morse  Co.,  143  N.  W.  206. 

§  352  (Iowa)  A  motion  ta  strike  should  not 
be  used  to  reach  objections  which  could  prop- 
erly be  raised  by  demurrer.— Wisner  v.  Nichols, 
143  N.  W.  1020. 

f  356  (Iowa)  Where  an  amended  or  new  plead- 
ing is  merely  a  repleading  of  matter  theretofore 
held  insufficient  to  state  a  cause  of  action,  de- 
fendant may  strike  such  repleading  from  the 
file.— Wisner  v.  Nichols,  143  N.  W.  1020. 

i  360  (Iowa)  The  circuit  court  had  power  to 
permit  an  amended  petition  to  remain  on  file, 
even  though  it  repleaded  matters  originally 
stricken  as  not  stating  a  cause  of  action. — Wis- 
ner V.  Nichols,  143  N.  W.  1020. 

{  362  (Neb.)  Where  the  answer  in  an  action 
on  a  note  admits  execution,  delivery,  and  non- 
payment, and  sets  up  no  defense,  or  proper 
counterclaim  or  get-off,  the  court  may  strike 
from  the  files  all  of  the  answer  except  the  ad- 
mission.— Meyer  Bros.  Drug  Co.  v.  Hirschlng- 
Morse  Co.,  143  N.  W.  206. 

1 369  (S.D.)  In  action  against  real  estate 
brokers  to  recover  back  money  paid  under  con- 
tract which  was  not  carried  out,  refusal  to  re- 
quire plaintiff  to  elect  as  to  whether  he  relied 
on  a  contract  of  agency  or  on  the  brokers'  false 
representations  that  the  advance  payment  was 
required  by  the  owner  held  not  error. — Ede  y. 
Ward,  143  N.  W.  268. 


upon  some  other  theory.- Helm  v.  Ressel,  143 
N.  W.  823. 

Xm.  DEFECTS    AND   OBJECTIONS. 
WAIVER,  AND  AIDER  BT  VER- 
DICT OR  J1TD6MENT. 

S403  (Minn.)  A  defendant  cannot  rely  for 
his  defense  upon  allegations  of  the  complaint 
which  he  has  put  in  issue  by  denials. — Goldman 
V.  Weisman,  143  N.  W.  983. 

8  417  (Iowa)  Plaintiff  by  amending  the  peti- 
tion after  a  ruling  sustaining  a  demurrer  on 
the  ground  that  it  does  not  state  a  cause  of 
action  thereby  waived  his  right  to  appeal  from 
the  order.— Wisner  v.  Nichols,  143  N.  W.  1020. 

f  418  (Iowa)  Where  it  is  ruled  on  demurrer 
that  the  petition  does  not  state  a  cause  of  ac- 
tion and  an  exception  is  taken  to  the  ruling, 
plaintiff  does  not,  by  repleading  the  same  facts,. 
which  new  pleading  is  stricken,  waive  bis  right 
to  a  review  of  the  ruling  on  demurrer. — Wis- 
ner v.  Nichols,  143  N.  W.  1020. 

§  426  (Iowa)  Rulings  sustaining  motion  for 
more  specific  statements  and  to  strike  out  por- 
tions of  the  petition  did  not  constitute  reversible 
error,  where  plaintiff  responded  thereto  by  filing 
an  amended  petition  which  presented  every  fact 
material  to  a  proper  determination  of  the 
rights  of  the  parties. — Independent  School  Dist. 
of  Town  of  Kelley  v.  School  Tp.  of  Washington, 
143  N.  W.  837. 

f  428  (Minn.)  A  complaint  in  an  action  for 
breach  of  contracts  for  the  sale  of  lumber  held 
snflScient  as  against  an  objection  to  the  intro- 
duction of  evidence  thereunder. — Rotzien-Furber 
Lumber  Co.  v.  Franson,  143  N.  W.  253. 

On  such  an  objection,  conclusions  of  law  may 
be  resorted  to,  and  the  pleading  held  sufficient  if 
the  necessary  facts  may  be  reasonably  inferred 
therefrom. — Id. 

On  such  an  objection,  a  complaint  may  be 
sustained,  though  it  would  have  been  held  insuf- 
ficient on  demurrer. — Id. 

§  433  (Iowa)  Where  the  petition  was  not  crit- 
icised until  after  verdict,  every  legal  intendment 
is  to  be  admitted  in  its  support. — Davis  y.  Cen- 
tral Land  Co.,  143  N.  W.  1073. 

PLEDGES. 

I  16  (Wis.)  In  an  action  to  foreclose  a  pledge 
of  stocks  and  bonds  given  as  collateral  for  a  loan 
and   for  a   deficiency   judgment,   in  which   de- 
fendant claimed  that  the  bonds  were  sold  no' 
pledged,  the  stock  being   given   as  a  bonus, 
finding  that  the  transaction  was  a  loan  and  ' 
a  sale  held  not  against  the  clear  preponder 
of  the  evidence.— Carlson  y.  Dixon,  143  t' 
1064. 

POISONS. 

See  Negligence,  §  136. 

POSSESSION. 

See  Adverse  Possession;  Vend' 
er,  8§  64,  117,  232. 

POWER' 

See  Municipal  Corporatio 

PRAr 

For  practice  In  parti 
ings,  see  the  rar 

PR' 

See  Bankrupts 
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See  Criminal  Law,  |  244. 

PRELIMINARY  INJUNCTION. 

See  Injunctioo,  |  135. 

PREMIUMS. 

See  Insurance,  {  1S7. 

PRESCRIPTION. 

See  Adverse  Possession;  Limitatldn  of  Ac- 
tions;  Waters  and  Water  Courses,  i  187. 

PRESUMPTIONS. 

See  Appeal  and  Error,  H  901-931:  Criminal 
Law,  IS  1141,  1144;    Evidence,  U  80,  83. 

PRINCIPAL  AND  AGENT. 

See  Appeal  and  Error,  |  171;  Attorney  and 
Client;  Banks  and  Banking;  Brokers:  Em- 
bezzlement, g  23;  Insurance,  i  136;  Licens- 
es;  Witnesses,  §  141. 

H.  MUTITAI.  BIGHTS.  DITTIES,  AND 
UABIUnES. 

(A)   BxeentloB  of  Aceaey. 

f  54  (Iowa)  Eicept  where  an  agency  involves 
judgment,  discretion  or  personal  skill,  the  agent 
may  delegate  his  power  to  a  subagent. — Kinkead 
v.  Hartley,  143  N.  W.  591. 

(B)   CompeaaatiOB  and  Uen  of  AveBt- 

{88  (Iowa)  A  subagent  engaged  by  an  agent 
cannot  recover  his  compensation  from  the  prin- 
cipal unless  the  ai;ent  was  authorized  to  procure 
a  subagent— Kinkead  ▼.  HarUey,  143  N.  W. 
591. 

ni.  BIGHTS  ANB  IiIABIUTHIS  AS  TO 
THIBD  FEBSONS. 

(A)    Power*   of  Aarent. 

{  103  (Neb.)  A  mortgagee  was  not  bound  by 
the  act  of  his  agent,  authorized  to  loan  money, 
to  receive  payment  thereof,  and  to  reloan  the 
same,  in  purchasing  mortgaged  property  in  his 
owa  name  and  in  promising  the  mortgagor  that 
the  mortgage  would  be  canceled  of  record. — 
Walker  v.  Hokom,  143  N.  W.  456. 

{  105  (Neb.)  Wliere  an  agent  for  the  invest- 
ment of  muney  in  mortgages  is  in  such  a  sit- 
uation that  persons  of  ordinary  prudence  would 
be  justified  in  regarding  him  as  having  full 
authority  as  to  the  collection  of  mortgages,  a 
payment  to  such  agent  would  be  a  payment  to 
the  principal.— Berkley  v.  Stewart,  143  N.  W. 
920. 

f  123  (Neb.)  Evidence  held  sufficient  to  show 
that  an  agent  had  authority  to  loan  money,  to 
receive  payment  of  the  same,  and  to  reloan  after 
such  payrnent,  but  that  he  had  no  authority, 
express  or  implied,  to  purchase  mortgaged  prop- 
erty in  his  own  name  and  require  his  principal 
to  release  the  se-  urity  thereon. — Walker  v.  Hok- 
om, 143  N.  W.  456. 

(B)  Voataelosed  Aveney. 

i  143  (Iowa)  Where  a  piano  company  con- 
signed instruments  to  an  agent  for  sale  allow- 
ing him  to  sell  the  instruments  in  his  own 
name  and  act  as  principal  throughout,  the  com- 
pany clothed  the  agent  with  such  authority 
that  one  dealing  with  and  purchasing  from  him 
in  good  faith  is  protected,  and,  even  though  the 
instrument  was  not  delivered,  it  cannot  be  re- 
taken by  the  company. — Cable  Co.  v.  Miller, 
143  N.  W.  84. 


land  Motor  Car  Co.,  143  N.  W.  357. 
(B)  Notice  to  Avent. 

I  177  (N.D.)  Knowledge  by  an  investing 
agent  of  a  prior  contract  for  the  sale  of  Ian-: 
which  he  purchases  for  his  principal  will  be  im- 
puted to  nis  principal. — ^Ackerman  ▼.  Maddux. 
143  N.  W.  147. 

PRINCIPAL  AND  SURETY. 

See  Executors  and  Administrators,  I  52>>: 
Guaranty;  Guardian  and  Ward,  |  182;  In- 
demnity; Municipal  Corporations,  I  173;  No- 
taries, I  11;  Officers,  g  131;  Parties,  |  96: 
States. 

m.  DISCHABGE  OF  SUBETT. 

{  123  (Minn.)  Where  time  is  not  of  tlie  es- 
sence of  a  building  contract,  and  no  claim  is 
asserted  because  the  building  was  not  finished 
on  the  date  set  time  for  notice  of  default  to 
surety  on  contractors  bond  begins  to  ran  from 
completion  of  building.— Pulaski  Hall  Ass'n  v. 
McLeod,  143  N.  W.  715. 

IV.  BEBIEDIES  OF  CBEDITOB8. 

g  156  (Minn.)  In  an  action  against  a  surety 
on  a  building  contractor's  bond,  a  release 
through  an  extension  of  time  must  be  pleaded. 
-Pulaski  Hall  Ass'n  v.  McLeod,  143  N.  W. 
715. 

In  an  action  against  a  surety  on  a  building 
contractor's  bond,  a  release  through  payment 
made  to  a  contractor  after  his  default  must  be 
pleaded. — Id. 

S  159  (Minn.)  The  burden  is  upon  a  surety, 
claiming  release  by  an  extension,  to  show  tliat 
the  extension  was  made  without  his  consent.— 
State  Bank  of  Isanti  v.  Mutual  Telephone  Co- 
143  N.  W.  912. 

V.  BIGHTS  AMD   BEMEDIES    OF 

SUBETT. 

(B)  As  to  Priaelpal. 

{  179  (Iowa)  After  a  debt  becomes  due,  the 
surety  therefor  may  resort  to  chancery  to  oom- 
pel  the  principal  to  pay  the  debt. — Des  Moines 
Bridge  &  Iron  Works  v.  Plane,  143  N.  W.  86lt 

Sureties  can  maintain  a  bill  to  have  the  debt 
paid  by  the  principal,  or  out  of  his  estate,  before 
they  have  even  been  sued;  a  surety  being  enti- 
tled to  have  the  principal's  property  applied 
on  the  indebtedness  for  his  relief. — Id. 

(C)  As  to  Co-Sarety. 

g  1 94  (N.D.)  A  cosurety's  payment  on  a  bond 

after  the  claim  against  him  has  been  barred  by 
liudlations  is  voluntary,  and  does  not  entitle 
him  to  contribution.— Gronna  t.  (SoManuner, 
143  N.  W.  394. 

PRIORITIES. 

See  Chattel  Mortgages,  g  147;  Executors  and 
Administrators,  g  263. 

PRIVATE  NUISANCE. 

See  Nuisance,  §{  1,  50. 

PRIVILEGE 

See  Process,  |  113. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  g(  42-50Ml :  Money  Re- 
ceived, g  12;   Witnesses,  gf  189-219. 

PROBABLE  CAUSE. 

See  Malicious  Prosecution,  gg  16-21. 
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PROBATE. 

See  Wills,  ti  SO&-400. 

PROCESS. 

See  Attachment,  i  235;  Insurance,  i  71;  Judg- 
ment, (  17. 

H.  SERVICE. 
(O)  Pnbllcailon    or    Otber   Hottce. 

i  87  (S.D.)  Under  Code  Civ,  Proc.  {  112, 
plaintiff  held  entitled  to  order  for  sernce  by 
publication  against  nonresident  owning  prop- 
erty within  the  state,  though  he  intended  to 
attach  no  property  but  relied  on  garnishment 
proceedings  to  give  jurisdiction  over  the  prop- 
•erty,  and  regardless  of  whether  jurisdiction 
could  be  so  acquired. — State  v.  Circuit  Court  of 
Gregory  County,  143  N.  W.  892. 

§96  (Neb.)  The  purpose  of  an  affidavit  for 
publication  of  notice  to  a  nonresident  defendant 
IS  to  enable  the  court  to  determine  whether 
the  action  is  one  in  which  jurisdiction  may  be 
acquired  by  such  notice. — Armstrong  t.  Bates, 
143  N.  VV.  477. 

S  106  (Neb.)  Code  Civ.  Proc.  |  79,  requiring 
that  when  process  is  by  publication,  the  publi- 
cation must  be  made  for  "four  successive  weeks," 
means  a  publication  in  every  issue  of  the  paper 
during  the  entire  period,  and  a  publication  in 
seven  issnes  of  a  semiweekly  newspaper  is  in- 
suBicieot. — Davies  v.  American  Investment  & 
Trust  Co.,  143  N.  W.  464. 

S  106  (Neb.)  A  notice  to  a  nonresident  de- 
fendant in  a  suit  to  foreclose  tax  liens,  when  in- 
serted in  a  weekly  newspaper  for  four  consecu- 
tive weeks,  beginning  February  Sth  and  end- 
ing March  1st,  held  a  sufficient  publication 
within  Code  Civ.  Proo.  §  79.  providing  that  the 
publication,  must  be  made  for  four  consecutive 
weeks  in  son^e  newspaper. — Armstrong  v.  Bates, 
143  N.  W.  477, 

(D)  PrlTlleves  and  Bzcmptlona. 

g  1 13  (Mich.)  The  privilege  of  exemption  from 
service  while  attending  another  court  is  not 
affected  by  Pub.  Acts  1905,  No.  76,  permitting 
an  action  to  recover  a  debt,  etc.,  to  be  com- 
menced by  filing  a  declaration  with  a  rule  re- 
quiring defendant  to  plead,  and  serving  a  copy 
thereof  and  notice  on  the  defendant,  which 
mode  of  commencing  an  action  may  be  adopted 
against  any  persun,  whether  privileged  from 
arrest  or  not— Coatsworth  v.  Hally,  143  N.  W. 
881. 

PROHIBITION. 

XI.  JTTRI8DXCTION.   PROCEEDINGS. 
AND   RELIEF. 

i  17  (S.D.)  Prohibition  to  restrain  the  action 
of  an  inferior  court  may  be  issued  without  any 
application  to  that  tribunal,  where  the  circum- 
stances showed  that  such  an  application  would 
have  been  unavailing. — State  v.  Kelley,  143  N. 
W.  953. 

PROMISE  OF  MARRIAGE. 

See  Breach  of  Marriage  Promise. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

Of  loss,  see  Insurance,  {  559. 

PROSECUTING  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 

PROSTITUTION. 

See  Disorderly  House. 


PROVINCE  OF  COURT  AND  JUjtY. 

See  Criminal  Law,  H  789,  742;   Trial,  il  192- 
199 

PROXIMATE  CAUSE. 

See  Electricity:    Master  and  Servant,  (  129; 
Negligence,  {$  6(^-61. 

PUBLICATION. 

See  Libel  and   Slander;    Process,   |§   87-106; 
Taxation,  §{  630,  642,  688,  734. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  Sf  269-523. 

PUBLIC  LANDS. 

See  Waters  and  Water  Courses,  |{  12,  21. 

II.  SURVEY  AND  DISPOSAL  OF  LANDS 

OF  UNITED  STATES. 

(B)  G«anta  In  Aid  of  Rnllronda. 

J  72  ^.D.)  A  definite  location  of  a  railroad 
right  of  way  which  will  entitle  a  railroad  com- 
pany to  the  benefits  of  Act  (Dong.  March  3, 
1875  granting  lands  to  railroads,  is  made  by  the 
completion  of  a  grade  preceded  by  the  approval 
of  a  plat  and  profile  of  the  road  by  the  Secre- 
tary of  the  Interior,  though  such  plat  is  not 
filed  in  the  land  office  of  the  district  in  which 
the  land  is  situated.— Northern  Pac.  Ky.  Co, 
V.  Barlow,  143  N.  W.  903, 

PUBLIC  NUISANCE. 

See  Nmsance,  |  72. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Railroads;    Street  Railroads. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  §{  183-247. 

PUNISHMENT. 

See  Criminal  Law,  §|  1206-121((. 

PUPILS. 

See  Schools  and  School  Districts,  {  159^. 

PURE  FOOD  LAWS. 

See  Food. 

QUALIFICATION. 

See  Elections,  §  72. 

QUANTUM  MERUIT. 

See  Work  and  lAbor. 

QUASHING. 

See  Attachment,  {  235;   Indictment  and  Infor- 
mation, f  137. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  §§  139,  140. 

QUIETING  TITLE. 

See  Judgment,  |  686. 

H.   PROCEEDINGS   AND   RELIEF. 

{ 3 1  (Minn.)  In  an  action  under  Gen.  St. 
1894,  §  5817,  to  determine  adverse  claims  to 
land  in  which  heirs  of  a  record  owner  were 
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In  an  action  against  "unknown  persons"  un- 
der Gen.  St.  1894,  f  6817,  failure  to  publish  the 
nutit  e  of  lis  pendens  as  required  by  section  {>818 
was  not  cured  by  the  publication  in  connection 
with  the  summons  of  a  notice  of  no  personal 
claim,  where  such  notice  did  not  by  itself  con- 
tain all  the  information  required  to  be  Bet 
forth  in  the  notice  of  lis  pendens. — Id. 

QUO  WARRANTO. 

H.   JITBXSDICTION,  PROCEEDIXOS. 
AND  REI.rBF. 

{ 50  (Wis.)  An  answer  in  quo  warranto  to 
test  the  franchise  of  a  toll  road,  which  alieKed 
facts  showing  that  the  defendant  was  a  lessee 
holding  over  after  the  expiration  of  his  lease, 
was  not  rendered  demurrable  by  a  claim  that 
the  lessee  was  the  owner  of  the  toll  road. — 
State  V.  Steber.  143  N.  W.  156. 

The  rules  ot  pleading  are  the  same  in  a  quo 
warranto  action  as  in  any  other,  under  St 
1911.  §  3463,  and  the  defendant  must  answer 
by  snowing  the  authority  which  he  claims. — Id. 

RAILROADS. 

See  Action,  {  7;  Carriers;  Commerce,  I  27; 
Injunction,  U  126,  128;  Master  and  Sery- 
ant,  §§  111,  141,  180,  234,  248,  266,  276,  278, 
286,  288,  289,  332;  Negligence,  I  132;  Pub- 
lic Lands,  i  72;  Keceivers,  |  168;  Street 
Railroads;   Trial,  {  296. 

V.  RIGHT  OF  WAT  Aim  OTHER  HT. 

TERESTS  IH  I^AKU. 

1 73  (Iowa)  The  use  of  a  railroad  right  of 
way  for  the  hauling  of  gravel  from  a  sand  bank 
to  the  station  for  transportation  over  the  rail- 
road is  a  proper  use  though  the  person  haul- 
ing the  gravel  makes  a  profit. — Hohl  t.  Iowa 
Cent.  Ry.  Co.,  143  N.  W.  850. 

The  use  of  a  railroad  right  of  way  granted 
by  a  private  owner  in  a  manner  which  becomes 
a  part  of  the  means  of  operation  or  for  facili- 
tating shipments  is  not  a  misuse  of  the  grant 
-Id. 

1 82  (Iowa)  Where  plaintitF  railroad  compa- 
nies have  possession  of  their  right  of  way, 
which  they  have  improved  by  constructing 
tracks,,  the  burden  of  snowing  that  the  right  of 
way  granted  to  them  by  defendant  was  to  be 
held  as  such  only  so  long  as  the  tracks  were 
used  for  certain  commercial  purposes,  instead  of 
being  that  usually  implied  from  grants  or  dedi- 
cations of  rights  of  way,  was  upon  defendant — 
Chicago  &  N.  W.  Ry.  Co.  v.  Sioux  City  Stock- 
yards Co.,  143  N.  W.  500. 

Evidence  held  to  sustain  a  finding  that  the 
land  was  granted  to  plaintiffs  to  be  used  as  a 
railroad  right  of  way  generally,  and  not  merely 
to  be  used  as  such  so  long  as  certain  packing 
plants,  which  the  tracks  served,  were  operated. 
— Id. 

VI.  CONSTRUCTION.   MAINTENANCE, 

AND   EQUIPMENT. 

199  (Neb.)  Comp.  St.  1911  c.  12a,  i  128, 
which  authorizes  the  city  of  Omaha  to  require 
railway  companies  to  construct  above  their 
tracks  at  street  crossings  such  viaducts  as  may 
be  declared  necessary  by  the  city,  held  a  valid 
exercise  of  police  power.— State  v.  Union  Pac. 
R.  Co.,  143  N.  W.  918. 

Within  constitutional  and  statutory  limits, 
the  mayor  and  council  of  the  city  of  Omaha 
are  the  sole  judges  as  to  when  and  how  the 
police  power  of  the  municipality  shall  be  ex- 
ercised under  Comp.  St.  1911,  c.  12a,  g  128,  in 
requiring  railway  companies  to  construct  Tia- 


paniea  to  construct  a  viaduct  over  tracks  'which 
cross  a  public  street  at  grade,  it  will  be  pre- 
sumed that  the  mayor  and  council  acted  with 
full  knowledge  of  existing  conditions. — Id. 

The  city  of  Omaha,  in  the  exercise  of  the  po- 
lice power  conferred  upon  it  by  Comp.  St  1911. 
c.  12a,  {  128,  may  require  railway  companifs 
to  construct  a  viaduct  over  their  tracks  with- 
out making  provision  for  closing  the  street 
where  the  tracks  cross  it  at  grade. — Id. 

S  99  (Wis.)  The  power  of  the  Railroad  Com- 
mission, under  Laws  1909,  c.  540,  as  amended 
by  Laws  1911,  c.  191,  being  St  1911,  ii 
1797— 12e  to  1797— 12j,  as  to  abolition  of  grade 
crossings,  to  apportion  and  order  payment  of 
the  cost  by  the  railroads  and  municipalities  in 
interest  implies  that  the  parties  shall  be  liaUe 
for  the  amount  apportioned  against  them. — 
Town  of  Polk  V.  Railroad  Commission  of  Wis- 
consin, 143  N.  W.  191. 

Laws  1909,  c.  540,  as  amended  by  Laws  1911, 
c.  191.  being  St.  19U,  g§  1797— 12e  to  1797— 
12j,  it  in  conflict  with,  being  also  later,  pre- 
vails over,  to  the  extent  of  the  conflict,  sections 
1299hl,  1797— 12d,  1836,  as  to  gradins  and 
maintaining  the  highway  where  it  crosses  or  is 
crossed  by  a  railroad,  and  maintenance  of 
safety  devices  at  grade  crossings. — Id. 

Laws  1900,  c.  540,  as  amended  by  Laws 
1911,  c  191,  being  St  1911,  fi  1797— 12e  to 
1797— 12j,  is  within  the  police  power  and  in- 
fringes no  provision  of  the  Constitution. — Id. 

X.   OPERATION. 

(D)  Injnrles   to   I.lceBsees   or  Treavassera 
ta   General. 

1282  (Wis.)  Evidence  held  to  support  find- 
ing that  employ^  of  brewing  company  workine 
on  cars  on  railroad  track  adjoining  the  plant 
and  injured  when  the  railway  company  switch- 
ed other  cars  against  the  one  upon  which  be  was 
working,  was  negligent — Sommerfield  t.  Chica- 
go, M.  &  St  P.  Ry.  Co.,  143  N.  W.  1082. 

Agreement  between  the  brewing  company  and 
the  railway  company  under  which  switcbioi; 
operaiions  were  carried  on  held  admissible. 
—Id. 

Instruction  that  if  brewery  employe's  failure 
to  listen  for  signals  of  approaching  cars  result- 
ed in  his  failing  to  hear  a  warning  given  by  a 
coemployg  to  another,  to  find  him  imilty  of 
contributory  negligence,  held  substantially  cur- 
rect- Id. 

(F)  Aeeldenta  at  Croaalnsa. 

1312  (Mich.)  It  was  negligence  as  a  mat- 
ter of  law  for  a  railroad  company  to  run  an 
engine  backwards  across  a  public  crossing  with- 
out having  lights  on  the  rear  end,  after  it  had 
become  dark  enough  to  obscure  the  approach 
of  the  engine. — Amanta  ▼.  Michigan  Cent  R. 
Co..  143  N.  W.  76. 

1324  (Wis.)  Where  a  traveler,  with  practi- 
cally an  unobstructed  view  from  a  point  130 
feet  from  the  railroad  track  and  a  wholly  unob- 
structed view~  from  a  point  45  feet  from  the 
track,  drove  in  front  of  an  approaching  traio, 
the  bell  of  which  was  being  rung  and  the 
whisde   of   which    was    being   blown,    he   was 

Siilty  of  contributory  negligence. — Linden  t. 
inneapolis,  St  P.  &  S.  &  M.  Ry.  Co.,  143 
N.  W.  167. 

{  327  ( Iowa)  A  traveler  on  a  public  higbwaT- 
approaching  a  railroad  crossing  is  not  bound  to 
look  or  listen  at  any  particular  place. — Plati>T 
V.  Minneapolis,  &  St  L.  R.  Co.,  143  N.  W.  »J1 

I  347  (Mich.)  In  an  action  for  an  injury  at 
a  street  crossing,  where  the  issue  was  whether 
the  engine  that  struck  plaintiff  had  lights,  (>\i- 
dence  that  shortly  after  the  accident  an  en- 
gine was  seen  with  no  lights  on  it  held  prop- 
erly admitted  where  the  jury  were  charged  out 
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to  consider  it  unless  they  found  it  to  tte  the 
same  engine. — Amanta  t.  Michigan  Cent.  R. 
Co.,  143  N.  W.  76. 

§  348  (Iowa)  In  an  action  for  the  death  of 
a.  person  struck  by  a  railroad  train  at  a  cross- 
in);,  evidence  of  the  excessive  rate  of  speed  of 
tlie  train  held  to  support  a  verdict  for  plaintiff. 
— Platter  v.  Minneapolis  &  St  L.  K.  Co.,  143 
M.  W.  992. 

§  348  (Minn.)  Evidence  held  to  justify  a  find- 
ing of  negligence  of  defendant,  and  not  to  show 
contributory  negligence  of  plaintiff. — Nelson  v. 
Minneapolis,  St  L.  B.  Co.,  143  N.  W.  914. 

§  348  (Wis.)  In  an  action  for  the  death  of 
a  traveler  at  a  railroad  crossing,  evidence 
held  insufficient  to  show  that  the  bell  of  the 
train  was  not  rung  while  approaching  and  pass- 
ing over  the  crossing. — Linden  v.  Minneapolis, 
St  P.  &  S.  S.  M.  Ry.  Co.,  143  N.  W.  167. 

S  350  (Iowa)  Negative  testimony  as  to  the 
failure  to  ring  the  Dell  or  sound  the  whistle,  and 
that  the  headlight  was  not  burning,  held  to  take 
the  case  to  the  jury,  notwithstanding  positive 
testimony  to  the  contrary. — Platter  v.  Minneapo- 
Us  &  St.  L.  R.  Co.,  143  N.  W.  992. 

The  negligence  of  a  person  struck  by  a  train 
at  a  crossing  is  ordinarily  for  the  jury,  and  it 
is  only  in  plain  cases  that  the  court  is  justified 
in  holding  him  negligent  as  a  matter  of  law. 
—Id. 

Traveler  approaching  railroad  crossing  held 
entitled  to  rely  on  railroad  company  obeying 
law  and  ordinances  and  giving  the  required 
warnings,  and,  having  done  so,  and  exercised 
the  ordinal^  precautions  of  sight  and.  hearing, 
is  not  negligent  as  a  matter  of  law. — Id. 

A  traveler  approaching  a  railway  crossing  on 
a  highway  is  not  bound  as  a  matter  of  law  to 
look,  especially  where  his  view  is  obstructed  at 
any  given  point — Id. 

§  350  (Mich.)  In  an  action  for  an  injury  to 

§Iaintiff,  who  was  run  over  at  a  street  crossing 
y  an  engine  running  backwards,^  plaintifiTs 
contributory  negligence  held  a  question  for  the 
Jury.— Amanta  v.  Michigan  Cent  R.  Co.,  143 
N.  W.  76. 

§  350  (Mich.)  In  an  action  for  death  of  plain- 
tiff's decedent  run  over  while  attempting  to  pass 
between  a  cut  of  cars  at  a  sidewalk  over  the 
tracks,  decedent  held  not  negligent  as  a  matter 
of  law.— Wisniewski  v.  Detroit,  Q.  H.  &  M.  Ry. 
Co.,  143  N.  W.  613. 

(350  (Minn.)  Evidence  held  sufficient  to  pre- 
sent a  question  for  the  jury  as  to  the  contribu- 
tory negligence  of  the  driver  of  an  automobile, 
killed  in  a  collision  with  a  train  at  a  grade 
crossing. — Green  v.  Great  Northern  Ry.  Co., 
143  N.  W.  722. 

{350  (Neb.)  Under  conflicting  evidence,  in 
an  action  for  the  destruction  of  property  in  a 
crossing  accident  held,  that  the  question  wheth- 
er defendant  railroad  company  was  negligent 
was  for  the  jury.— Whitlow  v.  Missouri  Pac.  R. 
Co.,  143  N.  W.  941. 

{350  (Wis.)  Whether  the  defendant  railway 
company  negligently  allowed  a  freight  train  to 
stand  on  a  highway  crossing  an  unreasonable 
length  of  time  on  a  dark  night,  without  keeping 
a  lookout  to  warn  travelers,  and  whether  plain- 
tiff, whose  team  ran  into  the  train,  was  guilty  of 
contributory  negligence,  and  whether  his  con- 
tributory negligence  was  the  proximate  cause 
of  the  accident,  held,  under  the  evidence,  to  he 
Questions  for  the  jury. — De  Pow  v.  Chicago  & 
N.  W.  By.  Co.,  143  N.  W.  654. 

§351  (Iowa)  It  being  a  question  for  jury  as 
to  whether  person  struck  by  train  was  observed 
and  his  conduct  noticed  during  all  the  time  he 
was  within  the  danger  zone,  the  court  properly 
charged  that,  if  such  was  not  the  case,  the  in- 
atinct  of  self-preservation  might  be  considered. 
—Platter  v.  Minneapolis  &  St  L.  R.  Co.,  143 
N.  W.  992. 
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(O)  Injuries  to  Persona  on  or  near  Tracks. 

I  398  (Wis.)  Evidence  held  to  show  that  the 
driver  of  the  buggy  in  which  deceased  was 
riding  was  negligent  in  not  seeing  the  car  ap- 
proaching, even  though  the  bell  at  the  crossing, 
which  ordinarily  gave  warning,  was  silent  at 
that  time.— Bains  v.  Johnson,  143  N.  W.  653. 

(H)   Ininrles  to  Anlnials  on  or  near  Traol». 

S44I  (Iowa)  Under  Code,  §{  2054,  2055, 
where  a  plaintiff  suing  a  railroad  for  injuries 
to  stock  shows  an  insufficient  fence,  the  burden 
is  then  on  the  company  to  show  that  the  de- 
fect was  without  its  knowledge.— Harper  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  143  N.  W.  529. 

§  446  (Iowa)  In  an  action  against  a  railroad 
company,  for  the  killing  of  live  stock,  evidence 
held  to  make  a  question  for  the  jury  as  to 
whether  the  stock  was  on  the  right  of  way  or 
on  the  highway  when  strucit  by  the  train. — 
Harper  v.  Chicago,  R.  L  &  P.  By.  Co.,  143  N. 
W.  529. 

(I)  Fires. 

{  459  (Wis.)  It  is  negligent  for  the  owner  of 
wood  to  leave  it  stacked  on  a  railroad  right  of 
way,  and  the  owner  of  the  wood,  as  well  as  the 
railroad  company,  would  be  liable  for  damages 
caused  by  a  fire  which  started  in.  that  wood 
and  spread  to  other  property. — Brunner  v.  Min- 
neapolis, St  P.  &  S.  S.  M.  Ry.  Ca,  143  N. 
W.  305. 

§461  (Wis.)  Where  the  jury  specially  found 
that  a  railroad  company  should  have  anticipat- 
ed that  a  fire,  negligently  started  by  it  on  its 
right  of  way,  would  spread  to  a  pile  of  wood 
on  another  part  of  the  right  of  way,  the  owner 
of  the  wood,  who  knew  of  the  starting  of  the 
fire,  was  also  bound  to  anticipate  that  £inger. — 
Brunner  v.  Minneapolis,  St  P.  &  S.  S.  M.  Ry. 
COy,  143  N.  W.  3(K. 

The  owner  of  wood  stacked  on  a  railroad 
right  of  way,  who  knows  that  it  is  exposed  to 
destruction  by  a  fire,  is  bound  to  use  all  rea- 
sonable precautions  to  prevent  its  destruction, 
and  if  he  fails  to  do  so  his  negligence  precludes 
a  recovery. — Id. 

{ 482  (Wis.)  In  an  action  against  a  railroad 
company  for  the  destruction  of  wood  stacked 
upon  its  right  of  way  by  a  fire  which  was 
started  on  the  opposite  side  of  the  track  and 
burned  for  two  days  before  it  reached  the  wood, 
evidence  held  to  show  that  the  plaintiff  did  not 
use  due  diligence  to  put  out  the  fire,  which  he 
had  reason  to  anticipate  would  destroy  his 
property.- Brunner  v.  MlnneapoU&  St  P.  &  S. 
S.  M.  Ry.  Co,  148  N.  W.  305. 

RAPE. 

See  Criminal  Law,  {}  1206,  1208w 

RAIL 

Of  charge,  see  Gas. 

REAL  ACTIONS. 

See  Ejectment;    Forcible  Entry  and  Detainer; 
Partition;    Quieting  Title. 

REBUTTAL 

See  Trial,  §{  62,  63. 

RECALL 

See  Municipal  Corporations,  |  150. 

RECEIPTS. 

See  Evidence,  {  333;    Frauds,   Statute   of,  | 
113.  , 


{  158  (Iowa)  Eqnity,  on  foreclosure  of  a 
railroad  mortage,  may  prefer  unpaid  current 
expense  claims  accruing  in  the  ordinary  opera- 
tion of  the  road  within  a  limited  time,  usually 
six  months  before  receivership,  to  the  claims  of 
bondholders. — Shugart  &  Barnes  Bros.  r.  Atlan- 
tic N.  &  S.  Ry.  Co..  143  N.  W.  90. 

Claims  of  a  connecting  railroad  line  against 
the  insolvent  company  Held  to  have  arisen  out 
of  current  business  incidental  to  through  freight 
traffic.  80  that,  defendant  having  diverted  cer- 
tain operating  income  to  the  payment  of  bonds, 
claimant  was  entitled  to  priority  to  such 
amount  over  the  claims  of  bondholders  in  the 
administration  of  the  insolvent's  property  in 
receivership  prqceedines. — Id. 

One  holding  a  mechanic's  lien  on  a  branch 
owned  by  an  insolvent  railroad  company  not 
in  operation  held  not  entitled  to  object  to  a 
preference  given  to  another  railroad  to  which 
the  insolvent  comi>any  was  indebted  for  the 
payment  of  operating  expenses  to  the  extent 
that  current  earnings  from  the  mortgaged  part 
of  the  road  in  operation  had  been  diverted  to 
payments  of  the  mortgage  on  the  branch  oper- 
ated.—Id. 

RECEPTION  OF  EVIDENCE. 

See  Trial.  {{  3»-«2. 

RECORDS. 

See  Appeal  and  Error,  {{  433,  501-692,  757, 
760,  761,  773,  781,  840,  1032,  11.33;  Courts, 
M  114,  116;  Criminal  Law,  g|  261.  1120, 
1144;  Estoppel,  |  3;  Evidence,  §  383;  Ex- 
ceptions, BiU  of,  I  57 ;  Limitation  of  Actions, 
I  118;  Municipal  Corporations,  {  974;  Ven- 
dor and  Purchaser,  {§  231,  233. 

( 9  (Af  inn.)  Where  the  judgment  in  proceed- 
ings under  the  Torrens  Act  (Laws  1901,  c.  237) 
to  register  title  is  procured  by  the  applicant  by 
fraud  in  failing  to  name  as  parties,  or  to  serve, 
claimants  known  to  him,  it  is  not  binding  upon 
such  omitted  claimants.— Henry  v.  White,  143 
N.  W.  324. 

A  judgment  for  the  applicant  in  proceedings 
under  the  Torrens  Act  (Laws  1901,  c.  237)  may 
be  collaterally  attacked,  where  the  want  of  ju- 
risdiction, due  to  failure  to  serve  known  claim- 
ants, appears  from  the  judgment  roll  itself, 
but  not  where  such  want  of  jurisdiction  does 
not  so  appear,  though  the  applicant  fraudulent- 
ly concealed  the  existence  of  a  known  claimant. 
-Id. 

^^'here  the  owner  of  land  applies  under  the 
Torrens  Act  (Laws  1001,  c.  237)  to  register  his 
title,  and  fraudulently  omits  to  disclose  the  ex- 
istence of  an  unrecorded  mortgage  or  to  make 
the  mortgagee  a  party,  and  where  the  proceed- 
ings are  in  all  respects  regular  and  the  decree 
entered  makes  no  mention  of  any  mortgage,  and 
the  owner  then  conveys  the  land  for  a  valuable 
consideration  to  a  purchaser,  who  relies  on  the 
registration  proceedings  without  notice  or 
knowledge  of  the  mortgage,  the  purchaser,  un- 
der the  express  provisions  of  Rev.  Laws  1905, 
i  3.S93,  takes  title  free  from  the  mortgage  Uen. 
— Id. 

{9  (Minn.)  A  judgment  in  proceedings  to 
register  title,  to  which  the  holder  of  tax  certifi- 
cates on  the  land  and  the  county  were  parties, 
which  judgment  found  the  tax  sales  to  be  void 
for  reasons  entitling  the  holder  to  refundment, 
held,  as  against  the  county,  conclusive  of  the 
right  to  refundment,  and  not  subject  to  collat- 
eral attock.— State  v.  Ries,  143  N.  W.  981. 

The  state  is  not  a  proper  party  to  registration 
proceedings  under  Rev.  Laws  1905,  S  3382 
(Gen.  St.  1913,  i  68S0),  unless  in  the  opinion  of 
the  examiner  it  has  an  interest  ia  or  lien  upon 
the  land. — Id. 


REFERENCE. 

See  Appeal  and  Error,  |  848. 

REFORMATION  OF  INSTRUMENTS. 

ZI.  FROOEEDIHOS  AlfB   WKIiltif. 

{45  (Neb.)  To  authorize  tlie  reformation  of 
a  written  contract,  it  must  be  established,  by 
clear  and  convincing  evidence,  what  the  actual 
contract  between  the  parties  was,  and  that  the 
writing  does  not  express  such  contract. — ^Hal- 
gren  v.  Becker,  143  N.  W.  467. 

REFORMATORIES. 

See  Criminal  Law,  {  1209. 

REFRESHING  MEMORY. 

See  Witnesses,  |  255. 

REGISTRATION. 

See  Records,  {  9. 

RELEASE. 

See  Principal  and  Surety,  iS  156,  159. 

RELIGIOUS  SOCIETIES. 

See  Wills,  {  602. 

il  (Neb.)  A  "church"  is  a  body  of  Christian 
levers  holding  the  same  creed,  observing  the 
same  rites,  and  acknowledging  the  name  eccli- 
siastical  authority.  The  terms  "church"  and 
"society"  are  used  to  express  the  same  thin^, 
namely,  a  religious  body  organized  lo  sustain 
public  worship.  The  term  "church"  imi>ort» 
an  organization  for  religious  purposes. — In  re 
Douglass'  Estate,  143  N.  W.  299. 

1 29  (Wis.)  A  contract  between  the  pastor 
of  a  cliurch,  who  was  ex  officio  a  member  of 
the  board  of  directors  of  the  church  corpora- 
tion, and  plaintiff  for  the  construction  of  a 
well,  involving  an  expenditure  of  more  than 
$3(X),  not  consented  to  by  vote  of  all  the  direc- 
tors, was  invalid  under  St.  1911,  i  2001—14.— 
Cointe  v.  Congregation  of  St.  John  the  Bap- 
tisjL  143  N.  W    180. 

Where  a  religious  corporation  had  not  held 
oat  the  pastor  or  bishop,  or  both,  as  its  gen- 
eral agents  authorized  to  transact  temporal 
business  and  to  make  contracts  involving  an 
expenditure  of  more  than  $300  and  had  not 
ratified  a  contract  by  the  pastor  for  the  con- 
struction of  a  well,  it  was  not  estopped  to 
deny  liability  on  the  contract,  though  after  the 
well  was  completed  it  was  connected  with  the 
parish  buildings  and  water  used  theiefiom. 
—Id. 

REMAINDERS. 

See  Wills,  f  634. 

§  17  (Neb.)  Umitationa  will  not  commence 
to  run  against  a  remainderman's  right  of  pos- 
session until  termination  of  the  life  estate.— 
Bohrer  y.  Davis,  143  N.  W.  200. 

Where  a  remainderman  consents  to  a  life 
tenant's  sale  of  a  part  of  the  estate  to  pay  an 
incumbrance  upon  the  whole  estate,  and  the  sale 
is  made  for  full  value  and  the  proceeds  applied 
on  the  incumbrance,  and  the  purchaser  takes 
and  holds  possession  onder  a  warranty  deed  for 
more  than  17  years,  making  valuable  improve- 
ments, the  remainderman  cannot  thereafter  sne 
in  equity  to  repudiate  the  sale  and  recover  his 
interest  against  such  pnrchaser. — Id. 

REMEDY  AT  LAW. 

See  Cancellation  of  Instromenta,  |  IS. 
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RENEWAL 

See  Billa  and  Notes,  H  430,  499. 

RENT. 

See  Landlord  and  Tenant,  (§  200,  262-202. 

REPAIRS. 

See  Landlord  and  Tenant,  g  150;  Life  Estates. 
I  17 ;  Mechanics'  Liens,  §  132 ;  Partition,  f 
85 :  Party  Walla,  g  8 ;  Tenancy  in  Common, 
|§   28,  29. 

REPLEVIN. 

See  Appeal  and  Brror,  S§  882,  1140;  Trial,  |S 
28,  63. 

X.    RIGHT  OF  ACTION  AlfD  DEFENSES. 

f  I  I  (Iowa)  Where  defendant  took  cattle  from 
plaintiff's  possession,  and  both  parties  claimed 
to  be  the  owner,  a  demand  for  their  retnm  was 
not  essential,  nor  was  it  essential  that  defend- 
ant, after  they  were  taken  from  bis  posseRsion, 
under  a  writ  of  replevin,  should  demand  their 
return  before  defending  the  action. — Adamson  v. 
Harper,  143  N.  W.  844. 

rV.   PLEADING   AND   EVIDENCE. 

§  70  (Iowa)  In  replevin  to  recover  the  pos- 
session of  cattle  surreptitiously  talten  by  de- 
fendant from  plaintiff's  possession,  held,  thaf 
the  burden  was  on  defendant  to  show  that  he 
was  entitled  to  the  possession  and  that  the 
taking  under  the  writ  of  replevin  was  wrongful. 
—Adamson  v.  Harper,  143  N.  W.  844. 

S  70  (Minn.)  In  an  action  to  replevin  cord- 
wood,  the  burden  was  on  plaintiffs  to  prove  the 
identity  of  the  wond  claimed  by  them  with 
that  talccn  by  defendant  and  to  establish  their 
title  thereto. — Lobrenz  v.  Nelson,  143  N.  W. 
268. 

VI.  TRIAL,  JUDGMENT.  ENFORCE- 
MENT OF  JUDGMENT,  AND 
REVIEW. 

1 96  (S.D.)  The  stipulation  of  the  parties  in 
claim  and  delivery,  entered  into  during  tlie 
trial,  whereby  they  af;reed  on  the  value  of  the 
property  and  that  it  had  been  sold  by  plaintiffs 
on  taking  it  under  the  writ  and  could  not  be 
redelivered,  withdrew  such  questions  from  the 
jury,  so  that  the  verdict  was  not  required,  as 
provided  by  Code  Civ.  Proc.  I  273,  to  fix  the 
valne  of  the  property  and  find  that  defendant 
and  intervener  were  entitled  to  its  return,  but 
a  general  verdict  in  their  favor  was  sufficient. 
—Lyons  v.  Archer,  143  N.  W.  286. 

REPLICATION. 

See  Pleading,  H  166,  180. 

REPLY. 

See  Pleading,  H  166,  180. 

REPORT. 

See  Evidence,  §  333 ;  Executors  and  Admin- 
istrators, S  oli. 

REQUESTS. 

See  Criminal  Law,  {{  824-836. 

RESCISSION. 

See  Contracts,  H  258.  266:  Sales,  I  128; 
Vendor  and  Purchaser,  g{  85,  95,  101,  107- 
120. 


See  Domicile;    Elections,   §  72;    Intoxicating 
Ljquors,  i  66. 

RES  JUDICATA. 

See  Appeal  and  Error,  {  1104;    Judgment,  ti 
590-751. 

RESTRAINT  OF  TRADE. 

See  Deeds,  {  150. 

RESTRICTIONS. 

See  Deeds,  g  150. 

RESULTING  TRUSTS. 

See  Trusts,  fg  72-89. 

RETURN. 

See  Certiorari,  g  56. 


See  Taxation. 


REVENUE 
REVIEW. 


See  Appeal  and  Error;  Certiorari:  Criminal 
Law,  gg  1141-1174. 

REVIVAL 

See  Judgment,  g  871. 

REVOCATION. 

See  Wills,  gg  306,  324. 

RISK. 

Assumption  by  servant,  see  Master  and  Servant, 
gg  203-221,  273,  280,  288,  205. 

ROADS. 

See  Highways;   Turnpikes  and  Toll  Boads. 

ROYALTIES. 

See  Mines  and  Minerals,  g  66. 

RULES. 

See  Insurance,  |  694;  Master  and  Servant,  g 
141. 

RUNNING  AT  LARGE. 

See  Animals,  {  90. 

SALES. 

See  Action,  I  6 ;  Alteration  of  Instruments,  g 
28 ;  Appeal  and  Error,  g  1064 ;  Bankruptcy, 
g  140:  Contracts,  g  10;  Corporations,  If 
113,  190 ;  Estoppel,  J  72 ;  Evidence,  &§  237, 
377 ;  Execution,  gg  258,  302 ;  Explosives,  { 
2;  Fraud;  Fraudulent  Conveyances;  Gam- 
ing; Guardian  and  Ward,  g  105;  Intoxicat- 
ing Liquors;  Landlord  and  Tenant,  §S  252, 
264;  Negligence,  g  27;  Pleading,  |  237; 
Taxation,  gg  615-693,  703-722,  784-800; 
Vendor  and  Purchaser. 

I.  REQUISITES  AND  VAIJDITT  OF 
CONTRACT. 

g  I  (Wis.)  A  contract  to  deliver  "one  car 
load  prints  and  satinets,  price  90c.  •  •  • 
Bagging  75c.,  mixed  papers  45c.  One  car 
blues,  price  140.  Bundled  newspaper  »  •  • 
60c.  per  cwt,"  is  not  void  for  uncertainty  in 
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Where  a  contract  called  for  the  delivery  of 
two  car  loads  of  different  qualities  of  rags,  it 
was  not  void  for  uncertainty  because  the  quan- 
tity of  each  kind  was  not  specified,  since  it 
should  be  construed  as  giving  the  seller  the 
right  to  fix  the  quantity  of  each  kind,  provid- 
ed the  total  quantity  and  a  substantiaf  quan- 
tity of  each  kind  be  delivered. — Id. 

I  7  (Minn.)  A  contract  made  by  one  defend- 
ant and  guaranteed  by  another,  which  contem- 
plated a  sale  of  proprietary  medicines  in  a 
county,  construed,  and  held  not  one  of  abso- 
lute sale,  but  in  the  nature  of  an  agency  con- 
tract—Baskerville   V.   Bates,   143   N.    W.  009. 

§  23  (Minn.)  Where  the  proprietor  of  a  meat 
market  acted  under  the  agreement  of  an  ice 
company  to  supply  him  with  ice  for  two  years, 
and  the  former  ordered  ice  which  the  latter 
promised  to  deliver,  held,  that  the  giving  and 
acceptance  of  the  order  constituted  a  contract 
for  the  delivery  of  the  ice  so  ordered,  even 
though  the  prior  agreement  were  invalid.— Ma- 
son V.  Cedar  Lake  Ice  Co.,  143  N.  W.  1125. 

S38  (Mich.)  Where  a  seller  of  a  stock  of 
goods  concealed  the  fact  that  the  business  had 
not  been  profitable  and  misrepresented  the 
value  of  such  goods,  the  buyer  may  rescind  for 
fraud,  even  though  he  had  an  opportunity  to 
inspect— Face  v.  Hall,  143  N.  W.  822. 

n.  GONSTBITCTION  OF  CONTBAOT. 

1 68  (Neb.)  A  written  bill  of  sale  describing 
the  property  as  all  the  furniture  in  all  the 
rooms  (except  room  No.  10,  and  except  one  car- 
pet and  one  bed)  reserved  all  the  furniture  in 
room  No.  10,  and,  in  addition,  a  carpet  and  bed 
in  other  parts  of  the  house.— Damron  v.  No- 
bles, 143  N.  W.  812. 

I  87  (Minn  )  Evidence  held  sufficient  to  sustain 
the  jury's  finding  as  to  the  amount  of  lumber 
included  in  a  contract  of  sale. — Rotzien-Furber 
Lumber  Co.  v.  Franson,  143  N.  W.  253. 

m.  modhtcatiokob  besoission 

OF  OOHTRACT. 
(C)  Resctaaloa   br   BnT-er. 

{  128  (Neb.)  Where    a    buyer    returned    the 

foods  to  the  seller  as  damaged,  and  telegraphed 
im  to  "cut  the  order  in  two  and  fill  it  with 
other  goods,  and  the  seller  received  the  returned 
goods,  and  shipped  to  the  buyer  the  goods  so 
ordered,  the  original  order  was  canceled,  and 
the  buyer  could  not  be  required  to  receive  and 

Say  for  the  goods  originally  ordered. — Kimball- 
latbews  Co.  v.  Tucker,  143  N.  W.  934. 

IV.  PERFOBMANCE    OF    CONTBAOT. 
<0  Delivery    aad     Aeoeptance    of    Goods. 

I  181  (Minn.)  Evidence  held  sufficient  to  sus- 
tain the  jura's  finding  that  a  seller  of  lumber 
failed  to  deliver  it  in  accordance  with  the  con- 
tract—Rotzien-Furber  Lumber  Oo.  v.  Franson, 
143  N.  W.  253. 

V.  OPEBATION  AKD  EFFECT. 

(C)  Rl«hta  and  Uabllttlea  of  Bnyer  ••  to 
Third  Persona. 

{  226  (Iowa)  Where  defendant  purchased  a 
piano  from  one  to  whom  plaintiff  had  consigned 
the  same  for  sale,  defendant's  failure  to  take 
possession  of  the  piano  prior  to  the  time  plain- 
tiff took  possession  of  that  instrument  together 
with  others  will  not  defeat  his  title,  where 
plaintiff  incurred  no  liability  and  in  no  way 
changed  its  position  by  reason  of  defendant's 
failure.— Cable  Co.  v.  Miller,  143  N.   W.  94. 

Where  plaintiff's  agent  to  whom  goods  had 
been  consigned  for  sale  sold  a  piano  to  de- 
fendabt  who  knew  of  the  agent's  apparent  au- 
tbority  to  make  such  sales,  there  was  a  suffi- 


VI.  WABBAHTIES. 

(279  <S.D.)  Under  a  contract  between  man- 
ufacturer of  harvesters  and  agent  held,  that 
warranty  to  the  agent  did  not  cover  a  sample 
machine. — Acme  Harvesting  Mach.  Co.  t.  Brown, 
143  N.  W.  128. 

Vm.  BEBIEDIES    OF   BUVISK. 
(O  Aetlona  tor  Breach  of  Coatraet. 

141 1  (Minn.)  The  ocnnplaint  in  an  action  for 
breach  of  contract  for  the  sale  of  lumber  by 
failure  to  deliver  hdd  sufficient  to  sastain  a 
recovery  of  advance  payments  made  by  plaintiff. 
—Rotzien-Furber  Lumber  Co.  v.  Franson,  143 
N.  W.  253. 

{413  (Minn.)  Where  a  contract  for  the  sale 
of  lumber  in  a  certain  yard  gave  the  seller  the 
privilege  of  reserving  an  indefinite  amonnt  ttn 
his  own  use,  it  was  incumbent  upon  him,  when 
sued  for  breach  of  contract,  to  plead  and  prove 
the  facts  necessary  to  a  reduction  of  his  liabil- 
ity under  the  reservation. — Rotzien-Furber  Lum- 
ber Co.  V.  Franson,  143  N.  W.  253. 

1 4 1 7  (Minn.)  Evidence  in  an  actioo  for 
breach  of  contract  for  the  sale  of  lumber,  by 
failure  to  deliver  held  sufficient  to  sustain  a 
recovery  of  advance  payments  made  by  the 
plaintiil.— Rotzien-Furber  Lumber  Cou  ▼.  Fran- 
son, 143  N.  W.  263. 

i4l8  (Iowa}  Where  defendant  connterclaim- 
ed  for  plaintiff's  failure  to  deliver  all  of  the 
articles  purchased,  an  instruction  on  his  meas- 
ure of  damages  held  correct. — New  Ehigland 
Syndicate  v.  Cutler,  143  N.  W.  1095. 

{418  (Minn.)  Where  a  buyer  of  lumber  sned 
the  seller  for  breach  of  the  contract  in  failing 
to  deliver  the  lumber,  the  buyer  was  entitled 
to  recover  an  amount  advanced  by  him  on  the 
price  as  for  money  had  and  received,  where  be 
established  the  breach. — Rotzien-Furber  Lum- 
ber Co.  V.  Franson,  143  N.  W.  253. 

1418  (Minn.)  Damage  to  meats  for  want  of 
ice  was  within  the  contemplation  of  the  parties 
as  a  probable  consequence  of  the  breach  of  a 
contract  to  furnish  ice  for  a  meat  market  with- 
in a  reasonable  time. — Mason  v.  Cedar  Lake  lee 
Co.,  143  N.  W.  1126. 

§418  (Wis.)  Where  a  contract  called  for  the 
delivery  of  one  car  load  of  different  kinds  of 
rags,  and  another  of  stiU  different  kinds,  with- 
out specifying  the  quantity  of  each  kind,  the 
purchaser  is  entitled,  as  damages  for  failure  to 
deliver  the  rags,  to  the  profit  that  he  would 
have  made  if  the  seller  had  delivered  tiie  rags 
specified  for  each  car  on  which  there  was  the 
least  profit— Burstein  v.  Phillips,  143  N.  W. 
679. 

S  420  (Minn.)  In  an  action  for  breach  of  con- 
tract to  furnish  ice  for  a  meat  market,  in  con- 
sequence of  which  plaintiff's  meats  spoiled, 
held,  that  the  question  whether  defendant  foiled 
to  deliver  ice  as  agreed,  and  whether  plaintiff 
used  proper  efforts  to  obtain  ics,  were  questions 
for  the  jury.— Mason  v.  Cedar  Lake  Ice  Co. 
143  N.  W.  1126. 

8421  (Minn.)  In  an  action  by  a  buyer  of 
lumber  for  breach  of  contract  b^  failure  to  de- 
liver, an  instruction  as  to  plaintiS's  ri^t  to 
recover  money  advanced  by  nim  on  the  price, 
on  his  establishing  the  breach,  hdd  not  objec- 
tionable as  ambiguous  or  misleading. — Rotsien- 
Furber  Lumber  Co.  v.  Franson,  143  N.  W.  253. 

(D)  Aotlons  and  Coantcrclalms  for  Breach 
of  UTarranty. 

1 440  CMich.)  Testimony  by_  tiie  former  own- 
ers of  a  horse  as  to  its  disposition  several  years 
prior  to  the  sale  to  plaintiffs  hdd  admissible 
on  behalf  of  the  defendants,  in  an  action  for 
breach  of  warranties  as  to  the  disposition  of 
the  horse.— Eaton  t.  Hope,  143  N.  W.  241. 
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tiff  returned  to  the  seller,  which  second  horse 
was  also  returned  as  unsound,  afflicted  as  the 
horse  in  question  was,  would  be  worth  at  the 
time  of  the  sale  was  not  incompetent  or  imma- 
terial—Patterson V.  Gore,  143  N.  W.  643. 

§  442  (Mich.)  Upon  breach  of  the  seller's 
representations  that  a  horse  sold  was  sound 
except  as  stated,  the  buyer's  measure  of  dam- 
ages would  be  the  difference  between  the  value 
of  the  horse  at  the  time  it  was  accepted  when 
the  sale  was  made  and  what  it  would  have 
been  worth  had  the  horse  been  as  warranted.— 
Patterson  v.  Gore,  143  N.  W.  643. 

S  445  (Iowa)  Whether  there  was  a  breach  of 
warranty  in  the  sale  of  an  automobile,  and 
'whether  the  purchasers  acted  with  reasonable 
promptness  in  rescinding  and  returning  the 
car,  held  under  the  evidence  to  be  questions  for 
the  jury.- Fulton  Bank  v.  Mathers,  143  N.  W. 
400. 

That  the  purchasers  of  an  automobile,  instead 
ot  immediately  rescinding  for  breach  of  war- 
ranty, permitted  the  sellers  to  attempt  to  put 
the  car  in  proper  condition,  the  time  thus  taken 
would  not  be  a  waiver,  as  a  matter  of  law,  of 
the  right  to  rescind  upon  failure  to  remedy  the 
defects.— Id. 

S  445  (Mich.)  Where  the  evidence  was  con- 
flictinif,  in  an  action  for  breach  of  warranty, 
whether  the  horse  was  bought  by  the  plaintiffs 
jointly  or  by  only  one  of  them,  it  was  proper  to 
submit  that  question  to  the  jury.— Baton  v. 
Hope,  143  N.  W.  S!41. 

IX.  coin>iTioNAi.  sai.es. 

8  454  (Wis.)  A  contract  whereby  a  seller 
delivered  goods  to  the  defendant  stipulating 
that  title  and  ownership  should  remain  in  the 
seller  until  the  price  should  be  paid,  and  that 
the  seller  should  be  entitle  to  possession  when- 
ever it  should  feel  insecure  or  the  defendant  be- 
come insolvent,  is  one  of  conditional  sale,  which 
is  recognized  by  St.  1911,  {  2317,  as  valid.— 
John  Deere  Plow  Co.  of  Moline  v.  Edgar 
Farmer  Store  Co.,  143  N.  W.  194. 

{474  (Wis.)  A  conditional  contract  of  sale, 
in  the  absence  of  actual  fraud,  is  valid  as  be- 
tween the  seller  and  the  buyer's  creditors,  for 
it  must  be  recorded  under  St.  1911,  f  2317, 
and  the  buyer  is  not  given  the  opportunity  to 
transfer  possession  without  delivery  as  in  cases 
of  secret  chattel  mortgages. — John  Deere  Plow 
Co.  of  Moline  t.  Edgar  Farmer  Store  Co.,  143 
N.  W.  194. 

§480  (Iowa)  The  seller  of  goods  on  condi- 
tional sale,  who  afterwards  purchased  them  on 
sale  under  an  execution  against  the  bu^er,  held 
not  entitled  to  relief  against  the  execution  cred- 
itor, in  absence  of  allegations  of  fraud  or  mis- 
take.—S.  Davidson  &  Bros.  v.  Tounker,  143  N. 

w.  Ilia 

SATISFACTION. 

See  Judgment,  H  874,  876. 

SCHEDULE 

See  Carriers,  f  30. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

n.  PUBUC  SCHOOLS. 

(B)  Dlstvlet    Debt,   Seeurlttea,   laiA   Taxa- 
tion. 

§  110  (Iowa)  Under  Code,  §{  2767,  2807,  and 
Code  Supp.  1907,  §  2806,  levy  of  school  tax  by 
board  of  supervisors  on  land  in  one  district  at 
the  rate  of  levy  for  an  adjoining  district  held 


Kelley  v.  School  Tp.  of  Washington,  143  N.  W. 
837. 

School  district  held  entitled  to  recover  school 
taxes  erroneously  paid  by  the  county  treasurer 
to  an  adjoining  district  by  an  action  for  money 
had  and  received.— Id. 

(H)  Pupils,    aa«   Condaot    and   Dlsclpllae 
of  School*. 

.  {154  (S.D.)  Under  Laws  1911,  c.  141,  mak- 
ing of  arrangements  for  schooling  of  pupils  at 
a  school  in  a  district  other  than  the  one  in 
which  they  reside  held  to  be  in  the  discretion 
of  the  boards,  subject,  however,  to  judicial  re- 
view.—Harris  V.  School  Disfc  No.  48  of  Pen- 
nington County,  143  N.  W.  898. 

!  159  (Wis.)  The  statement  of  the  number 
of  persons  from  any  dty,  etc.,  admitted  to  a 
high  school  district,  required  by  St.  1911,  § 
496k,  to  be  given  by  the  secretary  of  the  free 
high  school  board  to  the  clerk  of  the  city,  held 
not  fatally  defective  because  it  appeared  on  its 
face  to  be  a  demand  on  behalf  of  the  city  in- 
stead of  on  behalf  of  the  high  school  district- 
Free  High  School  Dist.  of  City  of  Columbus  v. 
Town  of  Fountain  Prairie,  143' N.  W.  657. 

I  I59IA  (S.D.)  Under  Laws  1911,  c.  141,  and 
Laws  1907,  c.  135,  |  112,  where  pupils  attend- 
ed a  school  further  from  their  home  than  the 
school  in  the  district  in  which  they  resided, 
without  any  arrangement  for  their  schooling 
having  been  made  by  the  school  board,  district 
in  which  they  resided  held  not  liable  for  the 
allowance  in  lieu  of  transportation  provided  by 
the  Act  of  1911.— Harris  v.  School  Dist.  No. 
48  of  Pennington  County,  143  N.  W.  898. 

SEARCHES  AND  SEIZURES. 

See  Intoxicating  Liquors,  i{  256,  256. 

SECONDARY  EVIDENCE. 

See  Evidence,  {  179. 

SELF-SERVING  DECLARATIONS. 

See  Evidence,  {  271. 

SEPARATION. 

See  Husband  and  Wife,  i§  288,  299. 

SERVICE. 

See  Process,  K  87-113. 

SERVICES. 

See  Work  and  Labor. 

SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and  Error,  U  70,  91 ;  Executors 
and  Administrators,  {  544;  Tenancy  in  Com- 
mon, I  28. 

n^  SUBJECT-MATTER. 

1 24  (Minn.)  In  a  lessor's  action  for  damages 
from    tne   lessee's   Interference   with   plaintiff's 

Eossession  of  a  room  rented  to  the  defendant, 
ut  vacated  by  him  before  the  expiration  of 
his  lease,  counterclaim  alleging  that  plaintiff 
took  possession  of  the  premises  and  excluded  de- 
fendant on  two  occasions,  to  defendant's  dam- 
age, before  the  commencement  of  the  action, 
state  a  cause  of  action  existing  in  defendant's 
favor  when  the  action  was  commenced. — Hack- 
ney V.  Fetsch,  143  N.  W.  112& 

{  29  (Minn.)  In  a  lessor's  action  for  damages 
from    the  lessee's  interference  with   plaintiff's 
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ant's  damage,  before  the  commencement  of  the 
action,  states  a  cause  of  action  arising  "out 
of"  the  "transaction"  pleaded  in  the  complaint 
or  connected  with  the  "subject  of  the  aclioD," 
within  Rev.  Laws  1905,  {  4131.— Hackney  ▼. 
Fetsch,  143  N.  W.  1128. 

i  44  (Mich.)  The  liabUity  of  partners  Is  joint 
and  not  several,  and  hence  a  partnership  debt 
cannot  be  set  oS  afiainst  the  claim  of  a  part- 
ner individually. — Stewart  v.  Terwilliger,  14^? 
N.  W.  IT. 

Where  a  deed  was  executed  by  two  partners 
in  their  individual  names,  without  an^  refer- 
ence to  partnership  relations,  and  contained  the 
usual  covenants  of  title,  the  covenants  were 
joint  and  not  several,  and  hence  a  claim  for 
damages  for  the  breach  of  the  covenants  could 
not  be  set  off  against  the  individual  claim  of 
one  of  the  grantors.— Id. 

SETTING  ASIDE. 

See  Jndgment,  H  139-177. 

SEWERS. 

See  Drains. 

SHARES. 

See  Landlord  and  Tenant,  |  319. 

SHERIFFS  AND  CONSTABLES. 

IV.   IiIABLLITIES    OK    OFFICIAIi 
BONDS. 

(  168  (Uinn.)  Where  the  complaint,  in  an  ac- 
tion against  an  officer  and  the  sureties  on  his 
bond  for  damage  from  the  negligent  destruc- 
tion of  liquor,  paraphernalia,  and  cigars  taken 
under  a  warrant  issued  pursuant  to  Rev.  Laws 
1905,  I  1553,  neither  expressly  nor  by  implica- 
tion charged  that  the  cigars  were  wrongfully 
taken,  wrongful  taking  of  the  cigars  could  not 
be  made  the  basis  of  recovery. — Manter  v.  Pe- 
trie,  143  N.  W.  907. 

SIDEWALKS. 

See  Municipal  Corporations,  §§  321,  360. 

SIGNATURES. 

See  Evidence,  |  673. 

SLANDER. 

See  Ldbel  and  Slander. 

SLAUGHTERING. 

See  Animals,  S  15. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  §  758. 

SPECIFIC  PERFORMANCE. 

See  Jury;    Pleading,  §  249. 

I.   KATURX:  AND   GROmTDS  OF  REM- 
EDT   IN  GENERAXi. 

S  10  (Neb.)  Where  a  contract  for  the  ex- 
change of  a  tract  of  land,  including  a  home- 
stead, is  void  as  to  the  homestead,  and  its  en- 
forcement as  to  the  remainder  would  constitute 
the  enforcement  of  a  new  contract,  enforce- 
ment will  be  denied. — ^Anderson  v.  Schertz,  143 
N.  W.  238. 

{  17  (N.D.)  A  purchaser  who  has  agreed  to 
■ell  the  land  to  another  but  who  has  not  as- 
signed his  contract  and  is  obligated  to  deliver 


at  the  expiration  of  bis  lease  may  be  reqaired 
to  perform  the  lessor's  agreement  to  convey.— 
Dengler  v.  Fowler,  143  N.  W.  944. 

{ 23  (Iowa)  Plaintiffs  held  estopped  to  de- 
mand specific  performance  where  vendor  bad  as- 
signed bis  contract  for  the  purchase  to  an  inno- 
cent third  person. — Hambleton  v.  Jameson,  14-^ 
N.  W.  1010. 

m.  GOOD  FAITH  AITS  DHJGENOE. 

(88  (Iowa)  The  parcbaser  of  land,  to  b^  en- 
titled to  a  decree,  must  have  been  able,  ready, 
and  willing  to  perform,  and  if  equities  in  favor 
of  other  persons  arise  by  reason  of  his  failure 
to  perform  specific  performance  will  be  denied. 
—Hambleton  v.  Jameson,  143  N.  W.  1010. 

§93  (Iowa)  Where  defendant  agreed  to  con- 
vey certain  land  and  other  property  to  plaintiff, 
if  plaintiff  would  pay  a  stated  sum  within  30 
days,  time  being  made  of  the  essence,  in  tbe 
absence  of  performance  or  tender  of  perform- 
ance by  the  plaintiff,  he  cannot  enforce  specific 
performance. — Peterson  v.  Kankin,  143  N.  W. 
418. 

§  94  (N.D.)  The  failure  of  a  purchaser  to  pay 
taxes  upon  the  land  will  not  defeat  his  right  ta 
specific  performance  where  the  payment  of  tal- 
es is  not  made  a  condition  precedent  and  thr 
purchaser  tenders  to  the  vendor  the  amount 
of  such  taxes. — Ackerman  v.  Maddux,  143  N. 
W.  147. 

A  purchaser  who  has  agreed  to  sell  the  land 
to  a  third  person  is  entitled  to  specific  per- 
formance, notwithstanding  a  clause  in  his  con- 
tract that  no  assignment  thereof  shall  be  bind- 
ing upon  the  vendor. — Id. 

A  breach  of  an  independent  covenant,  as  dis- 
tinguished from  a  condition,  is  not  a  bar  to 
specific    performance. — Id. 

{101  (N.D.)  Under  Rev.  Codes  1905,  f  5260. 
providing  that  objections  to  the  mode  of  per- 
formance are  waived  if  not  made  at  the  time 
of  the  offer,  a  tender  which  lacks  a  few  cents 
of  the  amount  due  on  a  contract  for  the  pur- 
chase of  land  authorizes  specific  performance 
where  no  objection  as  to  the  amount  was  made 
at  the  time  of  tender. — Ackerman  ▼.  Maddux, 
143  N.  W.  147. 

rV.  PROGEEDINCW    AND   REUEF. 

f  1 14  (S.D.)  In  a  complaint  for  specific  per- 
formance, allegations  that  complainant  had 
prepared  and  duly  executed  all  proper  deeds 
conveying  bis  land  to  defendant,  and  brought 
the  deeds  into  court,  held  to  sufficiently  charge 
that  complainant  was  the  owner  of  the  premises 
he  was  to  convey,  as  against  a  general  demurrer. 
— Sturtz  V.  Ommen,  143  N.  W.  288. 

Where  a  contract  for  an  exchange  of  land, 
and  the  prayer  of  a  complaint  to  enforce  spe- 
cific performance,  described  it  as  the  south 
half  "and"  the  northwest  quarter  of  a  certain 
section,  tbe  fact  that  the  first  paragraph  of 
the  complaint  described  it  as  the  soath  half 
"of"  the  northwest  quarter  of  such  section  did 
not  render  the  complaint  demurrable.— Id. 

In  a  suit  for  specific  performance  of  a  con- 
tract to  exchange  real  property,  averments  of 
the  complaint  hM  to  sufficiently  allege  per- 
formance and  tender  by  complainant,  as  against 
a  general  demurrer. — Id. 

Under  Civ.  Code,  {  2346,  a  complaint  for 
specific  performance  of  a  contract  for  an  ex- 
change of  real  proiierty  held  not  demurrable  for 
failure  to  show  affirmatively  that  the  consider- 
ation was  adequate,  and  that,  as  to  defendant, 
tbe  contract  was  just  and  reasonable;  such  re- 
quirements t>eing  matters  of  defense. — Id, 

{121  (Iowa)  Evidence  in  an  action  by  a  ven- 
dee for  specific  performance,  wherein  plaintiff 
testified  that  he  had  offered  to  perform,  if  tbe 
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defendant  would  stop  another  from  moving 
buildings  off  the  land,  held  to  justify  the  trial 
court  in  finding  that  the  buildings  were  not  lo- 
cated on  the  land  but  on  adjoining  land. — Peter- 
son T.  Rankin,  143  N.  W.  41& 

S 121  (Iowa)  Evidence,  in  an  action  for  specif- 
ic performance,  held  insufficient  to  show,  by 
the  necessary  clear  and  satisfactory  evidence, 
the  meeting  of  the  minds  of  the  parties  in  the 
alleged  parol  contract  of  sale  of  land.— Wltte  v. 
Gardner,  143  N.  W.  835. 

§  121  (Iowa)  In  an  action  for  specific  per- 
formance of  a  contract  for  the  conveyance  of 
land,  evidence  held  to  show  that  the  vendor  had 
no  title. — Hambleton  v.  Jameson,  143  N.  W. 
1010. 

Evidence  in  such  case  held  to  show  an  aban- 
donment of  the  contract  on  the  part  of  the  pur- 
chasers.— Id. 

i  121  (N.D.)  Evidence  in  a  purchaser's  action 
to  enforce  specific  performance  of  a  contract 
to  sell  land  for  ^,000,  the  consideration  of 
which  was  to  be  paid  by  one-half  the  crop 
of  eaah  year  and  by  payment  of  taxes,  held 
to  show  plaintiff  was  in  default  as  to  both  pay- 
ments, and  that  the  vendor  or  his  successor 
could  cancel  the  contract,  unless  the  right  so 
to  do  had  been  waived. — Duffy  v.  Egeland,  143 
N.  W.  350. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STAIRWAYS. 

See  Easements. 

STARE  DECISIS. 

See  Courts,  {  80. 

STATEMENT. 

See  Schools  and  School  Districts,  |  ISO;   Wit- 
nesses, S§  379-397. 

STATES. 

IXX.  PROPEHTT.  CONTRACTS,  AMD 
I.IABII.ITIES. 

I  108  (Iowa)  The  sureties  on  the  bond  of  a 
building  contractor  held  entitled  to  compel  pay- 
ment of  materialmen  who  furnished  materials 
for  a  public  building  out  of  the  proceeds  of  the 
contract,  which  were  received  by  the  contrac- 
tor's assignee  for  the  benefit  of  creditors  in 
preference  to  the  general  creditors.— Des  Moines 
Bridge  &  Iron  Works  v.  Plane,  143  N.  W.  868. 

On  demurrer  to  a  cross-petition  by  the  sure- 
ties of  a  contractor,  held,  that  the  proceeds 
paid  the  contractor's  assignee  must  be  treated 
merely  as  the  balance  due  on  the  building  con- 
tract, ignoring  at  that  stage  equities  due  to  the 
use  of  other  funds  by  the  contractor  on  the  job. 
—Id. 

I  l08'/2  (Iowa)  Under  Code,  §  3102,  material- 
men wlio  famished  supplies  for  the  construction 
of  a  state  hospital  are  entitled  to  a  preference 
in  the  amount  due  the  contractor  over  the  con- 
tractor's general  creditors.— Des  Moines  Bridge 
&  Iron  Works  v.  Plane,  143  N.  W.  866. 

Where  one  who  constructed  a  public  Iniilding 
made  an  assignment  for  the  benefit  of  bis  credi- 
tors, the  right  of  prioritjjr  that  creditors  for  la- 
bor and  materials  furnished  for  the  building 
enjoyed  in  the  amount  due  the  contractor  on  the 


contract   price,    over   his  general   creditors   is 
purely  equitable. — Id. 

Where  no  rights  save  those  of  the  assignee 
for  the  benefit  of  creditors  have  intervened,  the 
right  to  priority  in  the  proceeds  of  a  building 
contract  made  with  the  assignor  may  be  deter- 
mined.— ^Id. 

STATIONS. 

See  Carriers,  {  282. 

STATUTES. 

See  Frauds,  Statute  of;  Limitation  of  Ac- 
tions. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

rv.  AMEITDMENT,  REVISION,  AND 
CODIFICATION. 

{  147  (S.D.)  Codification  of  a  statute  under 
sufficient  titles  held  to  cure  any  insufficiency 
of  the  title  to  the  act  in  the  session  laws,  where 
it  was  first  adopted.— State  v.  Devers,  143  N. 
W.  364. 

VI.  CONSTRUCTION    AND    OPERA- 
TION. 
(A)   Oeaeral  Roles  of  Coastmotlon. 

f  176  (S.D.)  The  courts  most  construe  the 
law  as  they  find  it;  it  being  no  part  of  their 
duty  to  determine  what  the  law  ought  to  be. — 
Harris  v.  School  Dist.  No.  48  of  Pennington 
County,  143  N.  W.  898. 

{  176  (Wis.)  Where  one  statute  gave  mubic- 
ipalities  the  right  to  create  offices  and  fill 
them  at  any  time,  and  another  authorized  them 
to  fix  the  salary  of  officers  at  a  certain  time 
only,  the  intent  of  the  Legislature  becomes  a 
question  of  judicial  construction ;  there  being 
an  obscurity  in  the  statutes. — State  v.  Kelly, 
143  N.  W.  153. 

§  176  (Wis.)  Upon  a  prosecution  under  St. 
1911,  i  1435b,  providing  for  licensing  all  per- 
sons practicing  medicine,  surgery,  or  osteopathy, 
and  section  143oe,  imposing  a  fine,  etc.,  for 
violation  thereof,  the  district  court  had  juris- 
diction to  construe  the  statutes,  and  determine 
whether  defendant  was  practicing  osteopathy, 
notwithstanding  he  chose  to  call  himself  a 
"chiropractic."— Arnold  v.  Schmidt,  143  N.  W. 
1055. 

S  206  (Iowa)  Statutes  must  be  given  effect  as 
a  whole,  unless  there  is  such  repugnance  in  the 
various  provisions  as  to  compel  one  to  yield  to 
another.— McKinnon  v.  Sanders,  143  N.  W.  407. 

S2I9  (N.D.)  That  a  part  of  the  county  audi- 
tors of  the  state  placed  upon  Laws  1907,  c.  70, 
an  erroneous  construction,  which  relieved  them 
from  accounting  to  the  county  for  fees  collect- 
ed, held  not  to  fix  such  construction  upon  the 
statute,  especially  where  other  auditors  had 
construed  the  statute  otherwise. — State  v. 
Drakeley,  143  N.  W.  768. 

g  225  (N.D.)  A  statute  dealing  with  one  sub- 
ject only  will  ordinarily  control  in  case  of  con- 
flict with  a  statute  dealing  with  the  same  sub- 
ject only  incidentally. — State  v.  Drakeley,  143 
N.  W.  768. 

§231  (Wis.)  Where  a  session  act  was  em- 
bodied in  a  subsequent  revision  with  a  little 
change,  the  court,  in  construing  the  effect  of 
the  revised '  statute,  may  consider  the  session 
act,  for  it  is  to  be  presumed  that  no  very  radi- 
cal change  was  intended. — Oconto  County  v. 
MacAlHster,  143  N.  W,  702;  Same  v.  Und- 
gren,  Id.  707. 
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STATUTES  CONSTRUED. 


VNITED  STATES. 

CONSTITUTION. 
Art  6,  I  2 023 

STATUTES  AT  LARGE. 

1875,  March  3,  ch.  152,  18 
Stat.  482 903 

1898,  July  1,  ch.  541,  f  60, 
30  Stat  5«2 194 

1906,  June  29,  ch.  3591,  34 
Stat.  584  249 

REVISED  STATUTES. 
I  905 383 

COMPILED  STATUTES 
1901. 

Page  677 383 

Page  1568 903 

Page  3445 194 

COMPILED  STATUTES 
SUPP.  1911. 

Page  1288 249 

IOWA. 

CODE  1873. 
H  2007,  2008 1081 

CODE  1897. 

i244 94,  99 
247  99 
I  250,  251 433 

305  519 

441  409 

706  505 

839  500 

1370  5tS 

1400 492 

,  1939  826 

il  2054,  2055 529 

2071  1097 

§  2356,  2366 548 

I  2432,  2436,  2441, 2442.  .1002 

I  2491  550 

I  2708.  Amended  by  I^awa 
1911.  ch.  136 508 

I  2767,  2807 8.37 

291S  420 

{  2964,'2967,*2968."";;  .■i86 

2976 428,  503 

2985 503 

2991  492 

3102  866 

f  3130-3134 497 

3305  428 

3313  518 

t  3338,  3340,  3341 4:13 

3349 428 

I  3367,  3375 503 

I  3394.  3395,  3398,  3399, 

3401,  3422 433 

3428  556 

3447,  subsec.  8 428 

345!)  433 

3499 1006 

§3505,3506,3511 99 

3574  400 

{  3584,  35S8 566 

3593 519,  545 


.S.'>97 
3660 
3661 


496 
409 
566 


3675  99 


3700 
3749 
3751 
3790 
3801 


844 
99 
569 
566 
428 


':  3828  399 

i§  3853,  3862 409 

3942 1104 

3944  399 

3955 428 

i  4091-4099  566 

4101,  Bubsecs.  1,  4 1017 

'  4108 556 

4154 433 

{4230,  4235 1108 

4288  556 

4299 405,  1092 

4300 1092 

4564 409 

4608 1006 

4615 574 

4625 401.  872 

4626  401 

S  4661,  4669 409 

4758 407 

CODE    SUPPLEMENT    1907. 

i  264al4 508 

«  658,  subsec.  6 663 

i  1373  663 

t  1758b 554 
1989all  826 
i  2433,  2437,  2438 1002 

(  2806 837 

|§  3060al,  3060a66.  3060a- 

59  566 

!|  5718al3,  5718al8,  6718- 
al9  407 

LAWS. 

1909,  ch.  78 HOC 

1909,  ch.  118,  8  10 826 

1909,  ch.  118,  §  13 842 

1911,  ch.  87.  S  4 826 

1911,  ch.  106,  i  44 550 

1911.  ch.  136 508 


MZCHIOAM. 

COMPILED  LAWS   1897. 

81  767,  826 82 

5391  12 

8686  4 

8780  66 

9095 25 

9757 631 

10212.    Amended  by  Pub. 
Acta  1901,  No.  239 ;  Pub. 

Acts  1903,  No.  30 626 

I  10245 12 

1 10247.    Amended  by  Pub. 
Acts  1901,  No.  52 643 

(10268   48,  643 
11924 12 

PUBLIC   ACTS. 

1899,  No.  188,  8  9.  Amend- 
ed by  Pub.  Acts  1903, 

No.  196  640 

1901,  No.  52 12,  643 

1901,  No.  239 626 

1903,  No.  30 626 

1903,  No.  195 640 

1905,  No.  76 881 

1905,  No.  265,  88  50,  65, 

69,  70,  126.  127 82 

1905,  No.  277 608 

1909,  No.  H7 624 

1909,  No.  279,  8  26 598 


MZNMESOTA. 

CONSTITUTION. 
Art  1,  i  13 906 


GENERAL  STATUTES 
1894. 

88   5817,  5818..- 361 

REVISED  LAWS  1905. 

8  800 7»J 

88«75,  881 257 

88  908,  914  355,  7»6 

1553 907 

2042  739 

3382 981 

3393 S2i 

3809 ^5 

4047.    Amended  by  Laws 

1909,  ch.  496,  {3 97S 

I  4056 78.^ 

i  4131 U-S 

I  4229 792 

I  4389.    Amended  by  Laws 

1907,  ch.  332 911 

{  4503 255 

i  4660,  BUbsec.  4 322,  1133 

8  4951  971 

8  6166 780 

88    5251.  6305,  5313.  5381_  971 

GENERAL  STATLTTES  1913. 

i§5525,  6571 970 
6880 9M 
7667  97S 
8026 911 

LAWS. 

1901,  ch.  237 324 

1907,  ch.  332  911 

1909,  ch.  468.  88  2,  12 970 

1909,  ch.  496,  i  3 978 

1913,  ch.  43.    Repealed  by 

Laws  1913,  ch.  260 984 

1913,  chs.  130,  260 984 

NEBBA8KA. 

CONSTITUTION. 
Art  9,  8  7 749 

CODE  OF  CIVIL  PROCE- 
DURE. 
123 219 
29 933 
79  464,  477 
329  473 
681a  938 

CRIMINAL  CODE. 

8  214.     Amended  by  Laws 

1887,  ch.  108 800 

8  448 450 

COMPILED  STATUTES 
1881. 

Ch.  78,  176 749 

COMPILED  STATUTES 

1901. 

Ch.  78,  I  76 749 

COMPILED  STATUTES 

1905. 

Ch.  13,  art  1,  88  4,  73...  921 

Ch.  36,  8  4 238 

COMPILED  STATUTES 

1907. 

Ch.  77,  art  9 471 

COMPILED  STATUTES 
1911, 

Ch.  13.  art  3 o 475 
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Ch.  13,  art  3.  I  64 4T5 

Ch.  14a,  art  3,  f  36 796 

Ch.  14a,  art  5,  «  1,  2 475 

Ch.  16,  S  144 467 

Ch.  20,  I  18 219 

Ch.  33,  I  20 202 

Ch.  36,  S  4 238 

Ch.  43,  |49j 459 

Ch.  50,  {  8 933 

Ch.  93 937 

Ch.  93a,  art  2, 1  8a 937 

COBBEY'S  ANNOTATED 
STATUTES  1911. 

I  4931  815 

8S  9603,  9608 196 

i  10816 473 

LAWS. 

1887,  ch.  108 800 

1895,  ch.  70,  §{  16,  49. . . .  232 

1897,  ch.  45 478 

1907,  ch.  62 802 


HOBTH  DAKOTA. 

CONSTITUTION. 

Art.  4,  I  86 143 

REVISED  CODES  1905. 

8  2279 134 

If  2428,  2430 768 

I  2711  754 

■  5260  147 

6562 760 

6765 387 

6787  394 

7063,  subsec.  6 964 

7224  764 

7227  760 

tS  7298,  7299 754 

is  7459,  7462 134 

'  7497  350 

7822 143 

7823 768 

8284 394 

9374 143 

LAWS. 

1907.  ch.  70 768 

1913,  ch.  131,  S{  4,  7,  14. .  764 

SOUTH  DAKOTA. 

CONSTITUTION. 
Art  6,  II  2,  13 124 

CIVIL  CODE. 

II  148,  159 953 

"  1201   130 

1293,  subsec.  2 130 

1.330 952 

2044  292 

2345 288 

CODE  OF  CTVTL  PROCE- 
DURE. 

S  112 892 

i  151  895 


197 

273 

317 

330 

||  403,  409 

442  

461 

562 

676 

764 

857 


272 
286 
895 
3GS 
900 
89ri 
307 
368 
278 
950 
902 


CODE  OF  CRIMINAL  PRO- 
CEDURE. 

SI  228,  500   279 

PENAL  CODE. 
II  316,  316,  318 279 

POLITICAL  CODE. 

H  1214-1228   291 

1509   291,  950 

I  1510-1612  291 

2204  362 

2945  364 

I  3205-3214 953 

PROBATE  CODE. 
I  263 278 

COMPILED  LAWS  1887. 
I  1639 362 

LAWS. 

1891,  ch.  14, 1 106.  Amend- 
ed by  Laws  1893,  ch.  168  362 

1891,  ch.  14,  I  114 :<e2 

1893,  ch.  158 362 

1905,  ch.  81 SOT, 

1905,  ch.  81,  I  9 895 

1907,  ch.  134,  II  2-5 77« 

1907,  ch.  136,  I  112 89S 

1907,  ch.  180,  II  1,  16,  19, 

46  124 

1911,  ch.  15 371.  770 

1911,  ch.  141  898 

1911,  ch.  148 SSi 

1913.  ch.  178 778 

1913,  ch.  178,  I  1 958 


wiscoMsnr. 

CONSTITUTION. 

Art  1,  I  13 707 

Art  11,  I  3 707 

REVISED   STATUTES  1878. 
§1  4220,  4976 702 

STATUTES  1898. 
S  984 702 

STATUTES  1911. 

II  44—1  to  44—18 707 

I  69,  subsec.  4 175 

I  496k 667 

II  925-23.  926—30,  926- 

52,  925-134  163 


IS  927-11  to  927—10  ....  707 
S    tt,5f»— HE).      Amended    by 

Lows  1911,  ch.  186 1038 

e  1175.  1200 186 

IS  12inh-l  to  1210h— 4..1066 

S  I2WH1I  191 

P  tlM'>li.  1435e 1056 

I  15(irni   693 

I  l(i;^(i-Sl    189 

S  IffiWi  658 

a  It!  IB-  1  to  1640—3 1058 

S  1702  176 

I  172Sa,  subsec.  2 160 

h  ]TH7-I2d  to  1797— 12j  191 

I  17117ml  et  SCO 163 

Is  TTiiTiDl  to  1797ml09..  707 
S    lTlt"m80.      Amended    by 

Lnws  1911,  ch.  596 707 

17!)7m93 163 

183ti  191 

1805   156 

LlOOl— 14    180 

g  2183,  2302,  2307 663 

23;[7     ^ 194 

S  2:^1)4— 41,  sutaec.'  11 '  .317*  1054 
I  2394— 18 317,  1064 

5  2394—19,  subsec.  1 317 

12610 162,  668 

Is  2648,  2668 1067 

I  2831  186 

2.'W2  678 

28.Wm    179 

2Sta   180 

3(J39   662 

3042  10.38 

I  3(>4S   662 

§3040 662,  1038 

I  S0t(9  1035 

3071  6«2 

3072m 1027 

3250   313 

1  ;m4.  :!3i5 las 

3347   1038 

S  340a  3410 1055 

I  34*(3  156 

U  .1tl27,  3628 162 

I  3M52  313 

I  31(33.  subsec.  2 170 

i  40tlS    6.54 

II  4'jm,  4255,  4266 1049 

6  425«a   681 

i  4976  702 

CITY  CHARTERS. 

Green  Bay,  ch.  9.  ||  1,  6. .  165 
Milwaukee,  ch.  7,  ||  7,  8, 
10   1067 

LAWS. 

1848  (Territorial  Laws)  p. 

193 166 

1874,  ch.  103 166 

18!>3,  ch.  268 702 

19M,  ch,  241  1038 

1903,  ch.  391 1058 

1907,  i4ia.  499,  665 707 

1908,  <h,  .'540.    Amended  by 
Laws  11)11.  ch.  191 191 

1911,  ch.  185 1038 

1911,  cli.  191 191 

1911,  ch.  .354 1067 

1911,  ch.  596 707 


STIPUUTIONS. 

i  3  (Mich.)  An  admission  or  concession  of 
counsel  as  to  the  applicability  of  a  statute  to 
a  matter  in  controversy  is  not  binding  on  the 
courts.— Rousseau  v.  Brotherhood  of  American 
Yeomen,  143  N.  W.  626. 

I  16  (Iowa)  Stipulations  between  counsel  or 
the   parties,    to    the   effect    that    an   exception 


should  be  entered  when  judgment  is  rendered, 
should  be  lived  up  to.— Cable  Co.  v.  Miller.  143 
^.    iV,   IW. 

STOCK. 

See  Ck>rporat!on8,  ||  90,  113,  190. 

STORAGE. 

See  Warehousemen. 


Wot  ewei  Is  Dm.  Dig.  *  Am.  Dig.  Key  No.  Ssrtas  ft  IndtzM  «••  same  topic  and  secUon  (i)  NCMBSB 


{  99  (Mich.)  A  traveler  in  on  automobile,  be- 
fore crossing  the  tracks  of  a  street  railroad 
company,  where  the  view  is  unobstructed,  must 
look  before  proceeding  into  danger,  and  if  nec- 
«8sary  should  stop. — Colborne  v.  Detroit  United 
Ry.,  143  N.  W.  32. 

{  99  (Mich.)  An  automobile  driver  who  knows 
that  street  cars  may  at  any  time  pass  running 
at  a  rate  of  15  miles  an  hour  is  guilty  of  negli- 
gence where  he  stops  his  car  upon  a  street  car 
track  and  turns  his  head  away  from  the  dtroc- 
tion  in  which  cars  lAight  come. — King  v.  Grand 
Kaplds  Ry.  Co.,  143  N.  W.  36. 

i  103  (Mich.)  Though  a  motorist,  with  his 
engine  running,  stopped  bis  machine  on  a  street 
car  track  and  looked  away  from  the  direction 
in  which  the  cars  might  come,  his  negligence 
will  not  deprive  him  of  the  benefit  of  tiie  last 
clear  chance  rule ;  the  motorman  of  an  ap- 
proaching car  having  an  unobstructed  view  for 
more  than  300  feet. — King  t.  Grand  Rapids 
Ry.  Co.,  143  N.  W.  36. 

I  117  (Mich.)  In  an  action  for  injuries  re- 
ceived in  a  collision  between  plaintiff's  auto- 
mobile and  a  street  car,  evidence  held  to  justify 
directing  verdict  for  defendant. — Colborne  v. 
Detroit  United  Ry.,  143  N.  W.  32. 

§117  (Mich.)  Where  a  motorist,  who  had 
stopped  his  machine  on  street  car  tracks  and 
was  looking  away  from  where  the  cars  came, 
was  run  down,  the  question  of  the  negligence 
of  the  motorman  in  failing  to  stop  upon  dis- 
covering the  motorist's  position  of  peril  should 
be  submitted  to  the  jury.— King  v.  Grand  Rap- 
ids Ry.  Co.,  143  N.  W.  36. 

STREETS. 
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STRIKING  OUT. 


See  Appeal  and  Error,  t  655 ;    Criminl  Law,  f 
1131;    Pleading,  $f  352,  356,  362. 

SUBROGATION. 

See  Parties,  §  61. 

§  19  (Wis.)  A  widow  who  advances  money  for 
the  payment  of  claims  against  ber  husband's 
estate  has  such  an  interest  in  the  estate  as  will 
entitle  her  to  be  subrogated  to  the  rights  of 
the  creditors  whose  claims  she  paid. — Merrill  v. 
Comstock,  143  N.  W.  313. 

SUBSCRIPTIONS. 

S  5  (Iowa)  Notes  executed  by  decedent  to  the 
treasurer  of  a  university  to  be  used  as  part  of 
an  endowment  fund,  and  intended  to  be  made 
public  and  serve  as  a  basis  for  further  subscrip- 
tions, the  university  having  incurred  obligations 
on  the  faith  thereof,  were  prima  facie  based  on 
a  sufficient  consideration. — Urokaw  v.  Mci'Jlroy, 
143  N.  W.  1087. 

That  a  university  to  which  decedent  subscrib- 
ed, incurred  expenses  for  commissions  in  ob- 
taining decedent's  subscription,  did  not  consti- 
tute a  consideration  for  decedent's  notes,  given 
for  the  subscription. — Id. 

{21  (Iowa)  In  an  action  on  certain  notes  giv- 
en by  decedent  as  part  of  a  university  endow- 
ment fund,  he  intending  that  his  gift  might  be 
published  for  the  purpose  of  obtaining  others, 
the  evidence  concerning  such  publications  and 
statements  made  by  the  president  of  the  uni- 
■versllr  to  the  Ijoard  of  trustees  concerning  the 
subscription  were  not  objectionable  on  the  ground 


See  Waters  and  Water  Courses,  {  101. 

SUPERSEDEAS. 

See  Costs,  |  197. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  §{  402,  418. 

SURETYSHIP. 

See  Principal  and  Surety.  - 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  H  118-126. 

SURPLUSAGE 

See  Pleading,  {  102. 

SURPRISE. 

See  Continuance,  S§  30,  51. 

TAXATION. 

See  Appeal  and  Error,  §{  884,  1052;  Consti- 
tutional Law,  I  285;  Counties,  Jf  90,  91: 
Drains,  §§  74,  82;  Highways,  »  122.  130: 
Intoxicating  Liquors,  §$  02,  03 ;  Life  Estate 
I  18 ;  Municipal  Corporations,  {f  414-52.S. 
962,  974;  Newspapers,  i  1;  Process,  S  106; 
Records,  S  9 ;  Schools  and  School  Districts, 
{  110 ;   Waters  and  Water  Courses,  §  231. 

V.  LEVY  Ain>  ASSX»SMENT. 
(C>  Mode  of  Aasesameat  in  General. 
$341  (Neb.)  Where  plaintiff  had  sold  a  por- 
tion of  his  tract  to  the  city,  and  the  assessment 
was  against  the  entire  tract,  so  that  it  was  im- 
possible to  ascertain  the  portion  chargeable 
against  plaintiff's  lot,  the  assessment  was  void. 
— MiUer  v.  City  of  Lincoln,  143  N.  W.  921. 

VI.  LIEN  AND  PBIOBITT. 

1507  (Iowa)  Under  Code,  $  1400,  providing 
that  taxes  due  upon  personal  property  shall  be 
a  lien  on  all  real  estate,  taxes  on  a  stock  of 
goods  are  a  lien  on  the  homestead  of  the  per- 
son who  owned  them  when  the  taxes  were 
levied,  and  it  may  be  sold  therefor,  thousb 
the^  could  be  collected  from  the  stock  of  goods, 
which  bad  been  sold. — Tate  v.  Madison  County, 
143  N.  W.  492. 

IX.  SAXE  OF  ULNB  FOB  NONPAY- 
MENT OF  TAX. 

S6I5  (S.D.)  Acts  1893,  c.  158,  amending 
Laws  1891,  c.  14,  {  106,  requiring  a  whole 
tract  of  delinquent  tax  land  to  be  sold  for  taxes 
to  the  person  bidding  the  lowest  rate  of  inter- 
est, held  constitutional. — Ohlwine  t.  Busbnell. 
143  N.  W.  362. 

$  622  (Neb.)  Where  a  part  of  the  delinqnent 
taxes  levied  against  land  is  void,  a  sale  thereun- 
der is  void'ible,  though  another  part  of  the  tax 
is  valid.— Wight  v.  McGuigan,  143  N.  W.  232. 

S  630  (Minn.)  Rev.  Laws  1905,  {  908,  intends 
that  the  certified  copy  of  the  resolution  desia- 
nating  the  newspaper  for  the  publication  of  the 
delinquent  tax  list  shall  be  filed  with  the  cleric 
prior  to  the  first  publication.— Foster  v.  Berg. 
143  N.  W.  355. 

g  642  (Neb.)  A  tax  foreclosure  proceeding 
based  on  service  by  publication  is  void,  unless 
there  is  a  strict  compliance  with  the  statute  as 
to  the  mode  of  publication. — ^Armstrong  v.  Grif- 
fith, 143  N.  W.  461. 

Where  notice  of  publication  in  tax  foreclosnre 
proceedings  was  not  addressed  to  the  defendant. 


1223 


INDEX-DIGEST 


Taxation 


and  the  title  of  the  case  was  not  set  forth,  and 
there  was  no  statement  that  a  petition  had  been 
filed,  tlie  service  is  insuffioient.— Id. 

g642  (Neb.)  The  district  court  is  without 
jurisdiction  to  render  a  default  decree  foreclos- 
ing a  tax  lien  upon  service  by  publication  only; 
the  notice  having  been  published  only  seven 
times  in  a  semiweekly  newspaper.— Davies  v. 
American  Investment  &  Trust  Co.,  143  N.  W. 
464. 

§648  (Neb.)  Under  Comp.  St.  1907,  c  77. 
art.  0,  the  district  court  has  the  power  to  va- 
cate a  decree  rendered  by  default  which  con- 
tains void  taxes,  and  enter  a  valid  decree  in 
lieu  thereof,  at  any  time  before  the  final  con- 
firmation of  sale, — State  v.  Several  Parcels  of 
Land,  143  N.  W.  471. 

i  666  (Neb.)  No  sale  of  land  for  taxes  can  be 
made  without  including  in  the  sale  all  the  de- 
linquent taxes.— Wight  v.  McGuigan,  143  N.  W. 
ti32. 

§  678  (Neb.)  Real  estate  cannot  be  sold  for 
taxes  at  a  private  sale  unless  all  taxes  there- 
on then  delinquent  have  been  included  in  the 
notice  of  public  sale  and  the  land  has  been  duly 
offered  at  such  public  sale  and  not  sold  for  want 
of  bidders.— Wight  t.  McGuigan,  143  N.  W. 
232. 

i  679  (S.D.)  A  county  can  only  purchase  at  a 
tax  sale  when  there  are  no  other  bidders. — Ohl- 
wine  v.  Bushnell,  143  N.  W.  362. 

g  688  (Minn.)  Rev.  Laws  1905,,  I  914,  provid- 
ing that  jurisdiction  shall  not  be  affected  by  cer- 
tain irregularities,  or  by  a  mistake  in  designat- 
ing, the  newspaper  for  the  publication  of  a  de- 
linquent tax  list,  does  not  cure  the  jurisdiction- 
al defect  arising  from  a  failure  to  file,  prior 
to  the  first  publication,  a  certified  copy  of  the 
resolution  designating  the  paper  for  the  publica- 
tion of  the  list.— Foster  v.  Berg,  143  N.  W.  355. 

{688  (Minn.)  Rev.  Laws  1005,  §  914,  pro- 
viding what  defects  in  tax  proceedings  shall 
be  jurisdictional,  does  not  cure  a  jurisdictional 
defect  arising  from  the  auditor's  failure  to  file 
in  his  office,  in  compliance  with  section  908,  a 
designation  of  the  newspaper  in  which  to  pub- 
lish the  delinquent  tax  list.- Foster  v.  Golden 
Valley  Land  &  CatUe  Co.,  143  N.  W.  786. 

%  693  (Minn.)  The  presumption  that  public  of- 
ficeni  have  performed  their  duties  cannot  avail 
to  establish  the  existence  of  a  matter  which  is 
a  jurisdictional  prerequisite  to  a  valid  tax  judg- 
ment.—Foster  v.  Golden  Valley  Land  &  Cattle 
Co.,  143  N.  W.  786. 

Rev.  Laws  1905,  §  8(X),  relative  to  presump- 
tions of  legality  in  tax  proceedings,  does  not 
cure  a  jurisdictional  defect  arising  in  a  tax 
proceeding  from  the  auditor's  failure  to  file  in 
his  office,  in  compliance  with  section  908,  a  des- 
ignation of  the  newspaper  in  which  to  publish 
the  delinquent  tax  list.— Id. 

X.   REDEMPTION  FROM  TAX  8AU3. 

1703  (Neb.)  Notice  of  the  expiration  of  the 
time  for  the  redemption  from  a  tax  sale  must  be 
served  on  the  person  in  whose  name  the  land 
was  assessed.— Howell  v.  Jordan,  143  N.  W. 
217. 

S  705  (Neb.)  There  must  be  either  personal  no- 
tice of  the  expiration  of  the  time  for  redemption 
from  a  tax  sale  or  a  showing  that  such  service 
cannot  be  had.— Howell  v.  Jordan,  143  N.  W. 
217. 

$  708  (Neb.)  A  description  of  two  40-acre 
tracts  as  "NW  4  SE  4  and  SW  4  NE  4,"  in 
a  p<!tition  against  a  nonresident  defendant  to 
foreclose  tax  liens,  held  sufficient  as  against  col- 
lateral attack,  where  the  state,  range,  county, 
township,  and  section  were  definitely  stated. — 
Armstrong  v.  Bates,  143  N.  W.  477. 

{ 709  (Neb.)  The  payment  of  all  delinquent 
taxes,  both  before  and  subsequent  to  the  entry 
of  a  void  tax  foreclosure  decree,  with  interest 


and  penalties,  the  land  being  unimproved,  is 
sufficient  to  enable  the  owner  to  redeem. — Da- 
vies  V.  American  Investment  &  Trust  Co.,  l43 
N.  W.  464. 

§  709  (NebO  In  order  to  redeem  land  sold  un- 
der Comp.  St.  1907,  c  77,  art  9,  in  a  fore- 
closure proceeding,  the  owner  must  pay  the 
amount  of  the  dfecree,  with  interest,  at  the 
rate  provided  for  in  the  statute, — State  v.  Sev- 
eral Parcels  of  Land,  143  N.  W.  471. 

{  722  (Neb.)  Where  the  owner  of  land  sold  for 
taxes  tenders  to  the  county  treasurer  an  amount 
sufficient  to  redeem  the  same  and  such  tender  is 
refused,  the  owner  may  sue  to  redeem. — Howell 
v.  Jordan,  143  N.  W.  217. 

XI.  TAX  TITLES. 

(A)  TltTe  and  RIcIita  of  Purchaser  at  Tax 
Sale. 

{ 734  (Minn.)  Failure  to  file  with  the  clerk  a 
certified  copy  of  the  resolution  designating  the 
newspaper  for  the  publication  of  the  delinquent 
tax  list  prior  to  the  first  publication,  as  re- 
quired by  Rev.  Laws  1905,  |  908,  is  jurisdic- 
tional, and  invalidates  the  tax  sale. — ioeter  v. 
Berg,  143  N.  W.  355. 

§740  (Neb.)  Where  a  private  sale  of  laud  for 
taxes  is  invalid  without  fault  of  the  purchaser 
n-ho  buys  in  good  faith,  such  purchaser  takes  the 
interest  of  the  public  in  the  tax  lien.— Wight  v. 
McGuigan,  143  N.  W.  232. 

An  irregular  and  voidable  sale  of  land  for  tax- 
es will  operate  to  assign  the  lien  of  the  public. 
— Id. 

In  an  action  by  the  purchaser  at  an  invalid 
tax  sale  to  foreclose  the  lien  of  the  tax 
sale  certificate,  plaintiff  can  recover  interest 
from  such  time  as  would  the  county  bad  no  sale 
been  made. — Id. 

(B)   Tax  Deeds. 

S  750  (Wis.)  Under  St.  1911,  {  1175,  forbid- 
ding issue  of  a  tax  deed,  except  after  written  no- 
tice to  the  owner  or  occupant,  where  the  land 
has  been  occupied  by  any  person  other  than  the 
holder  of  the  certificate  of  sale,  or  those  claiming 
under  him,  for  a  period  of  30  days  within  6 
months  preceding  the  application  for  a  deed,  a 
deed  issued  contrary  thereto  is  void. — Vicker  v. 
Byrne,   143  N.  W,   186. 

§761  (S,D.)  Under  Laws  1891,  c  14,  §  114 
(Pol.  Code,  i  2204),  limiting  the  rate  of  interest 
on  tax  sales  to  the  county  to  12  per  cent.,  it 
is  not  necessary  that  a  tax  deed  to  the  county 
shall  recite  that  it  was  the  best  bidder,  under 
Comp.  Laws  1S87,  §  1639,  and  Acts  1803,  c. 
158,  amending  Laws  1891,  c.  14,  §  106.— Ohl- 
wine  V.  Bushnell,  143  N.  W.  362. 

(C)  Actions  to  Oonlirm  or  Try  Title. 

§  800  (Wis.)  Under  St.  1911,  §  1200,  provid- 
ing that  a  tax  deed  cannot  be  assailed  for  lack 
of  notice  of  application  therefor,  without  tender 
of  the  taxes,  unless  the  land  was  in  the  actual 
occupancy  of  the  owner,  his  agent,  or  tenant  for 
30  days  within  6  months  preceding  the  issuance 
of  the  deed,  held,  that  visible  occupation  by  log- 
gers under  license  from  the  owner  was  sufficient. 
—Vicker  v.  Byrne,  143  N.  W.  186. 

The  time  fixed  by  St.  1911.  S  1200,  for  making 
deposit  of  the  taxes  as  a  condition  to  assailing 
a  tax  deed,  may  be  extended  by  the  court  under 
section  28^11,  which  provides  that  the  time  with- 
in which  a  proceeding  can  be  taken  may  be  ex- 
tended, except  the  time  for  appeal. — Id. 

Where  the  time  for  making  deposit  oif  the  tax- 
es, as  required  by  St  1911,  {  1200,  is  extended  as 
permitted  by  section  2831,  the  extension  should 
be  conditioned  upon  payment  of  costs  and  dis- 
bursements of  the  holder  of  the  tax  title.— Id. 

Xni.    LEGAOT.  INHERITANCE,  AND 
TRANSFER  TAXES. 

§889  (Mich.)  Inheritance  Tax  Law  of  1809, 
i  9,  as  amended  by  Pub.  Acts  1903,  No.  195, 
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Mining  Co.,  143  N.  W.  640. 

TAXATION  OF  COSTS. 

S«e  Costs,  11  3,  4,  197,  238. 

TECHNICAL  ERRORS. 

See  Appeal  and  Error,  (  1036 ;   Criminal  Law, 
i  1186. 

TELEGRAPHS  AND  TELEPHONES. 

Sm  Electricity ;  Municipal  Corporationa,  §  862. 

TENANCY  IN  COMMON. 

n.  MUTUAI.    BIOHTB,    DTTTIEB.    AXD 
LIABIUTIEB  OF  COTENAHTB. 

§  28  (Iowa)  While,  if  a  cotenant  seeks  to 
hold  the  other  tenant,  who  is  in  exclusive  pos- 
session, for  rents  and  profits,  the  latter  may 
set  off  expenditures  made  in  necessary  repairs, 
he  is  not,  as  a  rule,  entitled  to  affirmative  re- 
lief for  such  repairs.— SbelaBSowski  v.  Schrack, 
143  N.  W.  1081. 

!  29  (Iowa)  A  tenant  in  common  cannot  bur- 
den his  cotenant's  title  by  improvements  or  re- 
pairs; mere  knowledge  and  acquiescence  by  the 
potenant  not  beinc  sufficient.— ShelangowAi  ▼. 
Schrack,  143  N.  W.  1081. 

TENDER. 

See  Contracts,  S  266;    Fraud,  §  34;    Vendor 
and  Purchaser,  {§  116,  119. 

TESTAMENTARY  CAPACITY. 

See  WUls,  Si  55,  329. 

THEFT. 

See  Embezzlement 

THREATS. 

See  Appeal  and  Error,  |  1068 ;   Payment,  {  87. 


H  27,  29;    Ap- 
l30,  773;    Con- 


TIME. 

See  Alteration  of  Instruments, 
peal  and  Error,  §{  338-356, 
tracts,  §  211;  Criminal  Law,  {{  147,  157; 
Exceptions,  Bill  of,  §  57;  Mechanics'  Liens, 
f  132;  Municipal  Corporations,  SS  511,  608, 
9C2,  974 ;  New  Trial,  {  26 ;  Principal  and 
Surety,  f§  166,  169;  Vendor  and  Purchaser, 
i  78. 

TITLE 

See  Courts,  f  163;  Improvements,  J  4;  Spe- 
cific Performance,  §S  17,  121;  Statutes,  S 
147;  Taxation,  |§  734-800;  Vendor  and 
Purchaser,  $f  54,  117,  119. 

TOLL  ROADS. 

See  Turnpikes  and  Toll  Roads. 

TORRENS  ACT. 

See  Records,  {  9. 

TORTS. 

See  Assault  and  Battery;  Fraud;  Libel  and 
Slander ;  Malicious  Prosecution ;  Master  and 
Servant,  g§  87%-296,  302-332;  Municipal 
Corporations,  §§  733-852;  Negligence;  Nui- 
sance; Railroads,  ig  282^82;  Trover  and 
Conversion. 

1 5  (Wis.)  In  cases  where  the  law  does  not 
conclusively  presume  damages,  it  is  always  a 


ness  without  being  liable  for  damages,  though 
the  competition  drive  another  out  of  business, 
they  may  not  engage  in  mere  simulated  competi- 
tion for  the  sole  purpose  and  with  the  sole  in- 
tent of  maliciously  injuring  others  engaged  in 
the  same  business. — Boggs  v.  Duncan-Schell 
Furniture  Co.,  143  N.  W.  482. 

Defendant's  competition  in  a  sewing  machine 
business  held  mere  simulation  designed  and  car- 
ried out  with  malice  to  injure  plaintiff  in  his 
business,  and  was  therefore  actionable. — Id. 

§  20  (Wis.)  Where  a  statute  gives  a  right  of 
action  for  a  tort  or  wrong  arising  from  the 
performance  or  failure  to  perform  some  act. 
It  must  ordinarily  be  understood  as  existing 
only  in  favor  of  those  who  are  thereby  injurecL 
— MerriU  v.  Comstock,  143  N.  W.  313. 


TOWNS. 


See  Animals,  §  00. 

TREATIES. 

See  Evidence,  {  89. 

f  I  r  (Neb.)  Under  Const.  TT.  S.  art  6,  |  2, 
treaties  mader  by  the  United  States  are  the  sn- 
preme  law  of  the  land,  and  state  judges  are 
bound  thereby  notwithstanding  anything  in  the 
state  Constitution  or  laws  to  the  contrafty.— 
Butschkowski  v.  Brecks,  143  N.  W.  923. 

S  13  (Ga.App.)  Where  the  [>rovision8  of  a 
treaty  are  self-executing,  its  existence  need  not 
be  pleaded.— Butschkowski  t.  BreckSL  143  N.  W. 
92^ 

TRESPASS. 

See  Animals,  |  90;  Eminent  Domain,  f  268; 
Injunction,  {  48;   Limitation  of  Actions,  {  32. 

TRIAL 

See  Abandonment,  f  6 ;  Adultery,  {  15 ;  Al- 
teration of  Instruments,  g  30;  Appeal  and 
Error,  Ji  207,  213,  215.  216,  259,  263,  547, 
719,  882,  927,  930,  970,  697-1015,  1033.  1053, 
1062-1068;  Assault  and  Battery,  {43;  At- 
torney and  Client,  i  129;  Boundaries,  {42; 
Brokers,  I  88;  Carriers,  Ji  320,  347 ;  Chat- 
tel Mortgages,  i  157  ;  Continuance ;  Costs ; 
Criminal  Law,  M  639-^8,  1174;   EJectncity ; 


309;  Insurance,  gS  668,  669;  Jury;  Justices 
of  the  Peace,  g  150:  Libel  and  Slander,  |i 
50%,  123,  124;  Malicious  Prosecution,  {  71; 
Master  and  Servant,  ii  80,  286-296,  332; 
Municipal  Corporations,  gg  404,  821 ;  Nav- 
igable Watersjj  39 ;  Negligence,  ii  136,  141 ; 
New  Trial;  I^ysicians  and  Surgeons,  i  24; 
RaUroads,  gg  282,  312,  350,  357,  446;  Re- 
plevin, f  96;  Sales,  gg  418,  420,  421,  445; 
Stipulations;  Street  Railroads,  f  117:  Tro- 
ver and  Conversion;  Venue;  Wills,  £1  318- 
332. 

m.  001TBSE  AHD   OOHDVOT   OF 
TRIAL  IN   OEIfERAI.. 

g  28  (Iowa)  In  replevin  in  which  the  identity 
of  cattle  was  involved,  it  was  discretionary  >. .. 
the  court  whether  the  jury  should  be  permitted 
to  view  the  cattle.— Adamson  v.  Harper,  143  N. 
W.  844. 

In  replevin  in  which  the  identity  of  cattle 
was  involved,  the  court  did  not  abuse  its  discre- 
tion by  denying  a  motion  that  the  jury  be  sent 
to  view  the  cattle;  the  animals  not  being  de- 
monstrative testimony,  and  it  being  doubtful 
whether  a  view  would  be  helpfuL — ^Id. 
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IV.  BEGEPTXON   OF   BVIDENOS. 

(A)  Introdnctlon,  Offer,  and  Adntimton  of 

BTidrnce  In   General. 

{  39  (Iowa)  Where  plaintiff  introdnced  in  evi- 
dence allegations  contained  in  the  affirmative 
rtffcnses  pleaded  by  the  defendant,  the  de- 
fendant, while  entitled  under  Code,  §  4615,  to 
introduce  all  of  that  part  of  the  answer  refer- 
ring to  the  part  introduced  by  plaintiff,  is  not 
entitled  to  introduce  the  entire  answer,  so  that 
where  the  entire  answer  was  offered  without 
restriction,  and  part  was  inadmissible,  the  en- 
tire pleading  was  properly  excluded. — Allen  v. 
Travelers'  Protective  Ass'n  of  America,  143  N. 
W.   574. 

(B)  Order    of    Proof,    Rebnttal,    and     Re- 

openlnar  Case. 

{  59  (Iowa)  The  order  of  introduction  of  tes- 
timony is  within  the  discretion  of  the  trial 
court,  especially  in  view  of  Code,  S  3700. — Ad- 
iimsoii  V.  Harper,  143  N.  W.  844. 

1 62  (Iowa)  The  allowance  of  testimony  in 
rebuttal  is  largely  a  matter  of  discretion  with 
the  trial  court.— Allen  v.  Travelers'  Protective 
Ass'n  of  America,  143  N.  W.  674. 

§  62  (Iowa)  Where  decedent  caught  his  foot 
u  the  unblocked  space  between  main  and  guard 
rails,  and  defendant  claimed  that  since  the 
custom  as  to  blocking  such  space  was  not  uni- 
form, neither  method  would  have  been  negli- 
;ence,  evidence  was  admissible  in  rebuttal  as 
to  whether  the  guard  rails  had  been  blocked 
}n  parts  of  defendant's  line  after  the  accident, 
though  not  admissible  as  an  admission  of  neg- 
igence.— Korab  v.  Chicago,  E.  I.  &  P.  Ky.  Co., 
143  N.  W^.  878. 

§  63  (Neb.)  Where  plaintiff  in  replevin  fails 
to  produce  evidence  of  his  title  in  bis  case  in 
;hief,  the  conrt  in  its  discretion  may  exclude 
such  evidence  on  rebuttal.— Muts  v.  S»anderBon, 
143  N.  W.  302. 

V.  ABomcEirrB  and  conduct  of 

COUNSEL. 

f  125  (Mich.)  In  an  action  for  a  breach  of 
varranty  in  the  sale  of  a  horse,  it  was  not  er- 
■or  for  the  counsel  for  defendant  to  call  the 
ittention  of  the  Jury  to  the  fact  that  the  plain- 
:lff  was  a  banker  and  the  defendant  a  farmer, 
vhere  the  vocations  of  the  parties  were  in 
•vidence.— Eaton  v.  Hope,  143  N.  W.  241. 

i  133  (Iowa)  A  statement  by  the  court,  after 
■uling  that  a  statement  In  argument  by  plain- 
iff's  counsel  in  an  action  against  a  railroad  com- 
)any,  that  defendant  was  a  wealthy  corporation 
ind  worth  millions,  was  improper,  that  it  was 
lo  evidence  of  bad  faith  for  the  company  to  file 
in  answer,  was  a  proper  admonition  by  the 
rourt.— Phelps  v.  Chicago,  B.  I.  &  P.  By.  Co., 
43  N.  W.  m. 

i  133  (Mich.)  Where  the  court  admonished  the 
ury  to  disregard  the  improper  argument  of  de- 
endant's  counsel,  the  error  is  cured. — Devich  v. 
>ick,  143  N.  W.  56. 

VX   TAXING  CABEQB  QUESTION 
FBOM  JUBT. 

A)   <tiieatlonB  of  Iiavr  or  of  Paet  In  Oen- 
eral. 

J  139  (Iowa)  A  defendant  who  relies  upon  an 
mrmative  defense  and  therefore  has  the  bur- 
en  of  proof  is  not  entitled  to  a  directed  ver- 
ict  unless  the  defense  is  conclusively  estab- 
ished. — ^AUen  v.  Travelers'  Protective  Ass'n 
f  America,  143  N.  W.  674. 

f  139  (Minn.)  Where  the  evidence  was  insuffi- 
ient  to  sustain  a  verdict  for  plaintiff,  the  court 
Toperly  directed  a  verdict  for  defendant. — 
Jeaton  v.  Great  Northern  By.  Ca,  143  N.  W. 
24. 

g  139  (Neb.)  Where  the  evidence  supported 
laintifTs  cause  of  action  and  was  insufficient 


to  sustain  the  only  defense  pleaded,  the  court 
properly  directed  a  verdict  for  plaintiff. — Bm- 
erson-Brantingham  0>.  v.  McNaIr,  143  N.  W. 
811. 

i  140  (Minn.)  Where  defendant's  testimony 
as  to  one  of  the  points  in  issue  was  not  directly 
contradicted,  but  his  testimony  as  to  other  ma- 
terial matters  was  flatly  contradicted,  bis  un- 
contradicted evidence  cannot  be  held  true  as  a 
matter  of  law,  but  its  credibility  was  for  the 
Jury.- Eckart  v.  Kiel,  143  N.  W.  122. 

(D)  Direction  of  Terdlet. 

I  177  (Minn.)  Where,  in  an  action  on  a  bond 
given  under  Laws  1909,  c.  469,  §  2  (Gen.  St. 
1913,  f  5525),  for  preliminary  expenses  of  a 
proposed  ditch  proceeding,  there  was  no  conflict 
in  the  evidence,  and  each  party  requested  a 
directed  verdict,  it  was  not  error  to  direct  a 
verdict  upon  the  issue  of  the  reasonableness  of 
the  auditor's  compensation. — Clay  County  v.  Ol- 
son, 143  N.  W.  970. 

Vn.  INSTRUCTIONS  TO  JUBT. 

(A)  PrOTlnee  of  Conrt  and  Jnry  la  Qen- 
eraL 

I  192  (Mich.)  In  a  personal  injury  action 
against  a  street  railway,  held,  that  under  the 
evidence  the  court  might  properly  assume  in  its 
charge  that  certain  facts  were  undisputed.— 
Colborne  v.  Detroit  United  By.,  143  N.  W.  32. 

§  199  (Iowa)  An  instruction  held  erroneous 
for  permitting  the  jury  to  determine  whether  the 
facts  included  in  a  hypothetical  question  were 
material.— In  re  Behard's  Estate,  143  N.  W. 
1106. 

(B)  IfeeesaItT  and  Snbjeet-Hatter. 

i  203  (Iowa)  Where  evidence  was  introduced 
on  issues  raised  by  two  counts  of  defendant's 
answer,  it  was  not  a  sufficient  withdrawal  of 
such  counts  from  the  jury,  to  instruct  that  no 
evidence  had  been  introduced  in  support  there- 
of^ but  it  was  the  court's  duty,  in  addition  to 
withdrawing  the  issues,  to  charge  that  the  jury 
should  not  consider  the  testimony  admitted 
thereon.— Adrian  State  Bank  v.  Eicnmeler,  143 
N.  W.  863. 

i  207  (Iowa)  Where  evidence  In  an  action  for 
libel  was  at  most  admissible  only  in  mitigation 
of  damages,  it  was  error  for  the  court  to  omit 
a  limiting  instruction.— Snyder  v.  Tribune  Co., 
143  N.  W.  619. 

(C)   Form,  Reqnlaltea.  and  Snfllolencr. 

1 240  (Mich.)  The  court  having  instructed  the 
jury  that  they  were  the  sole  judges  of  the  facts, 
other  instructions,  by  which  the  court  sought 
to  state  in  detail  the  claims  of  the  parties,  were 
not  objectionable  as  an  argument  for  plaintiff. — 
A8i)lund  V.  Calumet  &  Becla  Mining  Co.,  143 
N.  W.  633. 

(D)   AppUcablUtr   to    Pleadlnsa    and   Bvl- 
dence. 

§  250  (N.D.)  Where  contributory  negligence 
was  not  raised  by  pleading  or  proof,  an  instruc- 
tion which  failed  to  condition  plaintifTs  right 
to  recover  upon  her  freedom  from  negligence 
was  not  erroneous. — Carpenter  t.  Village  of 
Dickey,  143  N.  W.  964. 

§  252  (Iowa)  While  allegations  of  negligence 
for  which  there  was  no  evidence  should  not 
have  been  referred  to  in  the  instructions,  there 
was  no  prejudice  where  it  was  stated  that  the 
grounds  of  negligence  alleged  were  not  sep- 
arate grounds  and  the  evidence  relating  thereto 
was  only  to  be  considered  in  determining  wheth- 
er plaintiff's  intestate  had  been  furnished  a  safe 
place  to  work. — Carnego  v.  Crescent  Coal  Co., 
143  N.  W.   660. 

§  252  (Mich.)  In  an  action  for  injuries  to  a 
prostitute,  an  instruction  that,  if  the  plaintiff's 
prolapsed  womb  was  due  to  her  former  mode 
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I  o<  (o.u.)  >v  nere  toere  was  no  eviaence  oi 
contributory  negligence  except  such  aa  might 
be  inferred  from  the  accident  itself,  and  it  ap- 
peared that  plaintiff  was  doing  the  work  exact- 
ly as  he  had  seen  defendant  do  it,  the  court 
erred  in  submitting  the  issue  of  contributory 
negligence  to  the  jury. — Irerson  y.  Look,  143 
N.  W.  332. 

Before  a  defense  of  contributory  negligence 
can  be  submitted  to  the  jury,  there  must  be 
some  evidence  that  at  the  time  of  the  accident 
plaintiff  Wos  not  exercising  the  proper  care  in 
the  performance  of  his  duties. — Id. 

1253  (Iowa)  Where  plaintiff,  in  an  action 
for  damages  from  construction  of  a  ditch,  was 
required  to  amend  his  petition  by  setting  forth 
the  claim,  filed  before  the  supervisors,  which, 
however,  was  abandoned  in  the  district  court 
and  not  offered  in  evidence  by  defendant,  no  in- 
struction as  to  such  claim  was  required. — Brown 
T.  Drainage  Dist.  No.  48,  J  43  N.  W.  1077. 

I  253  (S.D.)  Under  Civ.  Code,  8  1201  and  sec- 
tion 1293,  subd.  2,  defining  fraud  and  deceit, 
an  instruction,  in  an  action  for  fraud  in  an  ex- 
change of  property,  that  if  defendant  E.  showed 
plaintiff  the  wrong  land  knowingly  or  without 
knowing  the  land  he  showed,  and  plaintiff  with- 
out information  to  the  contrary  believed  the 
representation  and  was  damaged,  be  was  en- 
titled to  recover  was  erroneous  as  pretermit- 
ting any  knowledge  by  such  defendant  of  the 
falsity  of  his  representations.— Roper  ▼.  Noel, 
143  N.  W.  130. 

(Si)   Requests  or   Prayers. 

i  256  (Wis.)  Instruction,  in  an  action  for 
slander  for  using  the  words,  "G.  forged  a  check," 
that  to  recover  plaintiff  must  prove  the  speak- 
ing of  such  words,  and  proof  of  the  speaking  of 
similar  words  was  not  sufficient,  was  not  error; 
it  being  for  defendant,  if  desiring  a  more  spe- 
cific instruction,  to  request  it. — Greeler  v.  Hed- 
mond».143  N.  W.  152. 

{ 260  (Iowa)  Where  a  requested  instruction 
was  included  in  an  instruction  given,  appellant 
was  not  prejudiced  by  the  refusal.— Phelps  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  143  N.  W.  853. 

§260  (Iowa)  Where  the  instruction,  requested 
in  an  action  for  a  railroad  brakeman's  negli- 
gent death,  did  not  in  terms  place  the  burden  of 
proving  assumed  risk  on  defendant,  which  the 
instruction  given  by  the  court  on  the  subject 
properly  did,  it  was  not  error  to  refuse  the  re- 
quested instruction.— Korab  v.  Chicago,  B.  I.  & 
P.  Rv.  Co.,  143  N.  W.  876. 

{  260  (Mich.)  In  an  action  for  money  which 
plaintiff  claimed  he  had  paid  under  duress, 
where  the  court  charged  that  he  could  recover 
only  in  case  he  proved  that  he  was  compelled 
by  duress  to  pay  a  debt  which  he  did  not  owe, 
or  if  in  the  settlement  defendants  misrepresent- 
ed the  amount  of  such  indebtedness,  and  caused 
an  overpayment  to  be  made,  the  refusal  of  a 
charge  on  voluntary  payment  was  not  error. — 
Nelson  v.  Leszczynski-Clark  Co.,  143  N.  W.  606. 

{260  (Wis.)  Where,  in  an  action  for  injuries 
to  a  servant,  it  was  essential  to  submit  the 
question  of  comparative  negligence,  that  was 
sufficiently  done  by  instructing  that  the  jury 
should  determine  whose  fault  was  the  greater 
contributing  cause  of  the  injury— that  of  plain- 
tiff or  of  defendant — and  it  was  not  error  to 
refuse  to  submit  it  in  the  language  of  a  re- 
quest—Panoff  V.  Chicago,  M.  &  8t.  P.  Ry.  Co., 
143  N.  W.  1070. 

(G)   CoBstrnetlon   and    Operatlom. 

§  295  (Neb.)  An  instruction  requiring  the  par- 
ty on  whom  the  burden  of  pfoot  rests  to  '"sat- 
isfy"  the  jury  upon  an  issue  of  fact  by  a  pre- 
ponderance of  the  evidence  held  harmless,  where, 
from  a  consideration  of  the  instructions  as  a 


compiainea  oi  must  oe  consiaerea  in  uie  ugoi  w 
all  the  instructions,  and  when  thus  considered 
will  be  upheld  though  defective  when  considered 
alone,  where  the  other  instructiona  fully  and 
correctly  state  the  law. — Carpenter  v.  Village  of 
Dickey,  143  N.  W.  964. 

§296  (Mich.)  In  assumpsit  for  wages,  a 
charge  held  not  insufficient  when  taken  in  con- 
nection with  another  portion,  even  thoui^h  thi' 
portion  did  not  call  to  the  attention  of  the  jury 
the  fact  that  plaintiff  and  his  wife  were  hir«l 
together  by  defendant's  agent,  the  wife  to  work 
in  the  agent's  boarding  house,  and  that  defenc- 
ant  claimed  bis  agent  was  without  authoritv  ti' 
hire  plaintiff.— Devich  v.  Dick,  143  N.  W.  56. 

S  296  (Minn.)  In  an  action  on  a  fire  insur- 
ance policy  prohibiting  additional  insurance,  in 
instruction  that,  if  defendant  "did  not  consent" 
to  the  additional  insurance  "and"  did  not  waif* 
the  provisions  of  the  iwlicy,  plaintiff  could  not 
recover,  held  not  erroneous,  in  view  of  other 
instructions,  which  clearly  stated  that  plaintiff 
was  entitled  to  recover  if  defendant  waivfd 
the  forfeiture. — Coppoletti  v.  CitiEens'  Ins.  Co. 
of  Missouri,  143  N.  W.  787. 

t  296  (Neb.)  In  an  action  for  the  deatructioa 
of  property  in  a  crossing  accident,  an  instruc- 
tion to  find  for  plaintiff  if  the  injuxy  resulted 
from  defendant's  negligence  was  not  erroneoDS. 
where  the  court  properly  instructed  on  oontribo- 
tory  negligence  in  another  instruction. — ^Whit- 
low V.  Missouri  Pac.  R.  Co.,  143  N.  W.  941- 

§296  (N.D)  A  portion  of  the  charge  is  not 
objectionable  because  not  incorporating  all  tbo 
essential  elements  necessary  to  be  proved,  where 
such  instruction  does  not  purport  to  enumerate 
all  such  matters,  and  by  the  next  paraerapb  the 
omitted  matters  »re  clearly  set  forth.^Tarpen- 
ter  y.  Village  of  Dickey,  143  N.  W.  964. 

IX.  VEBDIOT. 
(A)  General  Verdlet. 

§  328  (Neb.)  If  the  allegations  and  evidence 
relate  wnolly  to  the  negligence  of  a  third  per- 
son not  sued,  who  was  at  the  time  acting  for 
all  the  defendants  jointly,  and  no  direct  act  on 
the  part  of  either  of  the  defendants  is  shown.  « 
verdict  for  one  defendant  and  against  others  is 
inconsistent. — Forsha  v.  Nebraska  MoUne  Plow 
Co.,  143  N.  W.  453. 

§  339  (N.D.)  Where,  before  the  reception  of  a 
verdict  in  a  personal  injury  case,  an  ambijruity 
was  discovered  making  it  impossible  to  deter- 
mine whether  the  verdict  was  for  $100  against 
each  defendant  separately  or  a  joint  verdict  for 
$100,  the  court  properly  allowed  the  jury  to  re- 
tire and  correct  same. — Voves  v.  Great  North- 
ern Ry.  Co.,  143  N.  W.  760. 

(B)   Special  Interrogratorles  and  PlKdlBsv. 

{ 350  (S.D.)  In  an  action  for  injuries  to  i 
servant,  a  special  interrogatory,  requesting  the 
jury  to  find  whether  plaintiff  waa  a  person  of 
ordinary  intelligence,  discretion,  and  judgment 
when  he  waa  injured,  held  improper,  there  be- 
ing no  evidence  to  the  contrary. — ^Iveraon  t. 
Look,  143  N.  W.  332. 

§  35 1  (Iowa)  Special  interrogatories  request- 
ed, which  did  not  require  a  finding  on  the  ulti- 
mate facts,  were  properly  denied. — Korab  t. 
Chicago,  R.  I.  &  P.  By.  Co.,  143  N.  W.  876. 

1356  (Minn.)  Where  the  court  charged  that 
if  work  for  which  a  lien  was  claimed  was  dcaie 
under  the  original  contract  it  was  void,  and  if 
under  a  new  contract  was  valid,  failure  of  the 
jury  to  answer  an  interrogatory  as  to  whicfc 
contract  the  work  was  done  under  was  rever- 
sible error.— Kreats  Y.  McDonald,  143  M.  W. 
975. 
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(B)  Flndtnar*  of  Fnet  and  Conolasioiui  of 
Ijavr. 

1395  (Wis.)  Findings  of  fact  which  the  trial 
judge  is  required  to  make  by  St  lOU,  |  2863, 
should  be  limited  to  the  ultimate  facts  on  which 
plaintiff's  right  to  recover  depends. — Cointe  v. 
Congregation  of  St.  John  the  Baptist,  143  N. 
W.  180. 

XI.  WAZVEB  AND  COBREOTIOIT  OF 
IBREOVIiABITIEB   ANB  EBJEtOBS. 

§412  (Iowa)  Appellant  waived  his  objections 
to  the  admission  of  certain  evidence  affecting 
the  measure  of  damages  by  requesting  instruc- 
tions which  embodied  the  same  theory  on  meas- 
ure of  damages. — City  of  Ottumwa  v.  Nichol- 
son, 143  N.  W.  439. 

$420  (Iowa)  Error  in  sustaining  a  motion  to 
direct  a  verdict  is  not  waived  because  of  the 
party  against  whom  it  was  directed  having 
also  moved  for  a  direction  of  verdict  in  his  fa- 
vor.—Hamill  T.  Joseph  Schlitz  Brewing  Co., 
143  N.  W.  99. 

1420  (Iowa)  Where  defendant  did  not  elect 
to  stand  on  its  motion  to  direct  a  verdict,  but 
plaintiff  was  thereafter  permitted  to  introduce 
further  testimony,  and  defendant  introduced 
its  testimony,  defendant  cannot,  on  appeal,  in- 
sist that  its  motion  should  have  been  sustain- 
ed.^King  T.  Mendota  Coal  Co.,  143  N.  W.  639. 

TRIAL  DE  NOVO. 

See  Appeal  and  Error,  SI  893,  895. 

TROVER  AND  CONVERSION. 

See  Appeal  and  Error,  H  1050,  1056 ;  Evidence, 
SS  113,  508;  Executors  and  Administrators, 
S  537 ;  Principal  and  Agent,  S  159, 

XI.  ACTIONS. 

(B)  Trial,  Jndatment,  and  ReTlevr. 

I  66  (Minn.)  Under  the  evidence,  the  question 
whether  plaintiff  had  parted  with  title  prior 
to  the  conversion  of  personalty  was  for  the  jury. 
— ."^chall  y.  Northland  Motor  Car  Co.,  143  N. 
W.  357. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Limitation  of  Actions,  |  103. 

I.   CRKATION,   EXISTENCE.  AND  VA- 

IJSITT. 

(A)  Bzpreaa    Tniata. 

SS  17,  18  (Iowa)  Under  Code  1897,  |  2918. 
providing  that  declarations  or  creations  of 
trusts  or  powers  in  relation  to  real  estate  must 
be  executed  in  the  same  manner  as  deeds  of 
conveyance,  an  express  trust  cannot  rest  in 
parol.— In  re  Mahin's  Estate,  143  N.  W.  420. 

§  43  (Iowa)  A  grantor  cannot  show  that  an 
absolute  conveyance  to  bis  deceased  wife  was 
made  upon  an  express  trust  in  his  favor.'— 
Shelangowskl  y.  Schrack,  143  N.  W.  1081. 

(B)   Reavltlmar  Traata. 

{72  (Iowa)  The  foundation  of  a  resulting 
trust  is  the  payment  of  the  consideration  or 
purchase  price ;  a  trust  in  the  property  pur- 
chased arising  by  operation  of  law  in  favor  of 
him  who  pays  the  price  to  the  extent  of  the 
pnymenL— In  re  Mahin's  Estate,  143  N.  W. 
420. 

To  create  a  "resulting  trust"  in  land,  pay- 
ment of  the  consideration  by  the  cestui  que 
trust  with  her  own  money,  an  intention  on  her 
part  at  the  time  of  the  conveyance  that  a  trust 
be    created,   a   conveyance    to   the   trustee,    and 


an  acknowledgment  of  the  trust  by  him,  his 
assent  thereto,  or  failure  to  dissent  after  knowl- 
edge, must  be  shown. — Id. 

S  81  (Iowa)  Where  wife  purchased  and  paid 
for  40  acres  which  was  conveyed  to  husband  by 
deed  which  ihcluded  another  40  purchased 'by 
him,  rule  that  payment  to  raise  a  trust  pro 
tanto  must  i>e  for  an  aliquot  part  of  the  real 
estate  held  not  to  prevent  a  trust  resulting  in 
favor  of  the  wife.— In  re  Mahin's  Estate,  143  N. 
W.  420. 

$  86  (Iowa)  Where  party  pacing  considera- 
tion for  conveyance  to  another  is  under  obliga- 
tion to  provide  for  the  grantee,  payment  held 
presumed  to  be  an  advancement,  and  burden  is 
upon  the  party  seeking^  to  establish  a  trust  to 
overcome  the  presumption  by  i)arol  evidence  of 
facts  and  circumstances  showing  that  it  was 
not  a  gift  or  advancement.— In  re  Mahin's  Es- 
tate, 143  N.  W.  420. 

§  88  (Iowa)  The  payment  of  the  considera- 
tion necessary  to  a  resulting  trust,  the  inten- 
tion of  the  parties  to  create  a  trust,  the  con- 
veyance, the  trustee's  knowledge  of  the  cestui 
que  trust's  intention,  and  his  assent  thereto, 
may  all  be  shown  by  parol.— In  re  Mahin's  Es- 
tate, 143  N.  W.  420. 

§  89  (Iowa)  The  evidence  to  show  a  resulting 
trust  must  be  clear  and  certain  and  must  con- 
vince the  mind  of  the  trier  of  the  truth  of  the 
facts  on  which  equity  builds  the  trust. — In  re 
Mahin's  Estate,  143  N.  W.  420. 

Where  it  was  sought  to  establish  a  resulting 
trust  in  favor  of  a  wife  in  lands  conveyed  to 
her  husband,  after  the  death  of  both  husband 
and  wife,  their  conduct  and  what  they  said  and 
did  when  no  motive  for  falsification  existed, 
when  clearly  shown,  was  most  satisfactory  evi- 
dence of  their  understanding  and  intention  at 
the  time. — Id. 

In  proceeding  to  enforce  resulting  trust  in 
wife's  favor  in  land  conveyed  to  husband,  evi- 
dence held  sufficient  to  show  payment  of  con- 
sideration by  her,  although  there  was  no  direct 
evidence  of  such  payment.— Id. 

(C)  CoBatmetlTe   Traata. 

§945/2  (Iowa)  A  constructive  trust  arises  by 
operation  of  law  out  of  fraud  and  did  not  arise 
acainst  defendant,  who  induced  plaintiff  to 
mortgage  his  property  for  the  payment  of  his 
debts  and  then  wrongfully  retained  part  of  the 
proceeds  as  a  commission. — Farrell  y.  Wallace, 
143  N.  W.  488. 

Vn.  ESTABLISHMENT  AND  EN- 
FORCEMENT  OF  TRUST. 

(A)   Rlvbta  of  Ceatni  Que  Trnat  aa  airalnat 
'Truatee. 

$  343  (Iowa)  Failure  of  heirs  of  first  wife  to 
enforce  resulting  trust  against  husband  in  his 
lifetime  held  not  to  estop  them  to  enforce  it 
against  the  husband's  second  wife  after  his 
death;  there  having  been  no  change  in  her  posi- 
tion by  reason  of  their  acts. — In  re  Mahin's 
Estate,  143  N.  W.  420. 

Failure  of  wife's  heirs,  in  action  by  husbaild's 
administrator  to  sell  his  land,  to  seek  enforce- 
ment of  a  resulting  trust  in  lavor  of  the  wife, 
held  not  to  estop  them  from  subsequently  en- 
forcing such  trust. — Id. 

(O)   Aotlona. 

§  365  (lowti)  Laches  would  not  defeat  en- 
forcement of  a  resulting  trust,  where  the  party 
relying  upon  the  laches  had  not  been  prejudiced 
by  the  delay  in  such  a  manner  that  it  would  be 
inequitable  to  grant  the  relief  sought. — In  re 
Mahin's  Estate,  143  N.  W.  420. 

TURNPIKES  AND  TOLL  ROADS. 

See  Quo  Warranto,  |  50. 
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Z.  ESTABUamfEirT.  OOXSTBVO- 

TION.  Airo  wuasmsKAnciE. 

8  23  (Wis.)  The  lessee  of  the  toll  road  con- 
structed by  the  corporation  created  under  8p. 
tiaws  1848,  p.  183,  which  did  not  authorize  a 
lease,  became  entitled  to  all  the  rights  of  the  cor- 
poration in  the  road  during  the  term  of  his 
lease,  under  Laws  1874,  c.  103,  expressly  tati- 
fj^g   the  lease— Stete  v.   iSteber,  14S  N.   W. 

The  subsequent  holders  under  chain  of  con- 
veyances of  leasehold  rights  in  a  toll  road,  where 
there  has  been  succession  of  possession,  en- 
joyment, and  claim  of  right,  succeed  to  the  rights 
of  the  original  lessee,  even  though  the  convey- 
ances did  not  use  technically  accurate  words. — 
Id. 

1 29  (Wis.)  The  holding  over  by  a  lessee  of 
a  toll  road  for  one  week  after  the  expiration  of 
his  lease  does  not  constitute  an  abandonment  of 
the  toll  road  by  the  owner,  under  iSt  1911,  § 
1895,  providing  for  abandonment  in  certain 
cases.— State  v.  Steber,  143  N.  W.  156. 

UNDISCLOSED  AGENCY. 

S«e  Principal  and  Agent,  {  143. 

UNDUE  INFLUENCE. 

See  Wills,  |{  166,  832. 

UNITED  STATES. 

See  Citizens ;  Public  Lands,  {  72. 

VACATION. 

See  Courts,  |  116. 

VALUE 

See  Evidence,  §f  113,  489,  601,  602,  643,  668. 

VENDOR  AND  PURCHASER. 

See  Arrest,  H  23,  27;  Contracts,  I  182;  Es- 
toppel, i  74 ;    Evidence,  |S  266,  271 ;    Fraud : 

'  Frands,  Statute  of ;  Guardian  and  Ward,  f 
105:  Judgment,  I  787 ;  Notaries  JH;  Part- 
nership, 8  139;  Sales;  Specific  Performance; 
Taxation,  g{  615-693,  703-722,  734-800. 

I.  BEQUIBITEB  AITD  VALIDITT  OF 
OONTBAOT. 

83  (Minn.)  An  instrumpnt  purporting  to 
lease  lots  for  10  years  at  a  fixed  rent,  but  pro- 
viding that  the  lessee  shall  remove  earth  to 
grade  and  pay  for  same  at  a  stipulated  price 
per  yard,  and  also  providing  for  a  deduction 
for  waste,  and  for  entry  in  case  of  default,  and 
for  quiet  possession,  and  against  assignment  or 
underletting,  held  to  be  a  lease,  and  not  a  con- 
tract of  rale,  and  hence  an  action  in  forcible 
entry  and  unlawful  detainer  could  be  main- 
tained upon  it.— Twitchell  v.  CummingB,  143 
N.  W.  785. 

8  13  (Iowa)  A  parol  agreement  to  nurse  and 
care  for  a  couple  during  the  rest  of  their  lives 
is  a  sufficient  consideration  for  their  agreement 
to  transfer  the  title  to  certain  real  estate. — 
Hurst  V.  Jenkins,  143  N.  W.  401. 

8  16  (N.D.)  A   letter   offering    to    sell    land, 
which  concludes,  "Let  me  know  by  return  mail, 
reiiuires  an  acceptance  by  return  mail. — Acker- 
man  V.  Maddux,  143  N.  W.  147. 

8  28  (Neb.)  A  valid  contract  for  the  sale  of 
land  may  be  entered  into  by  the  exchange  of 
letters.— Dengler  v.  Fowler,  143  N.  W.  944. 

8  44  (Iowa)  Evidence  held  sufficient  to  show 
that  an  oral  contract  was  made  for  the  transfer 
of  certain  real  property  to  the  plaintiffs  in  con- 
sideration of  plaintiffs'  agreement  to  care  for  the 
vendors  during  the  rest  of  their  lives,  and  that 

Slaintiffs'  agreement  was  carried  out. — Hurst  v. 
enkins,  143  N.  W.  401. 

844  (Iowa)  In  an  action  for  the  price  of 
land  sold,  evidence  KM  insufficient  to  show  that 


plaintiff  had  falsely  represented  to  defendant 
that  he  bad  the  legal  title  at  the  time  the  con- 
tract was  made.— Alien  v.  Adams,  143  N.  W. 
1092. 

n.  oovsTBiroTiov  and  opeka- 

TION  or  COXTRAOT. 

8  54  (Iowa)  Possession  under  a  contract  of 
sale  gives  equitable  title.— Allen  T.  Adams,  143 
N.  W.  1092. 

1 54  (S.D.)  On  the  execution  and  delivery  of  a 
bond  for  a  deed  to  land  already  parchaaed,  the 
purchaser  becomes  the  equitable  owner  vrith  all 
the  rights  of  ownership  except  the  legal  title, 
which  remains  in  the  vendor  as  security,  leaving 
the  relation  that  of  creditor  and  debtor. — Hullis 
V.  Gross,  143  N.  W.  373. 

8  55  (Minn.)  A  contract  by  the  holder  of  the 
fee  title  to  realty  and  the  holder  of  the  life 
estate,  to  convey  both  estates,  heU  a  joint  cod- 
traet,  enforceable  as  to  both  or  not  at  all,  where 
it  clearly  appeared  that  all  parties  intended  the 
entire  estate  to  pass. — Richardson  v.  Kuteic.  143 
N.  W.  973. 

8  78  (S.D.)  Time  held  not  of  the  essence  of  a 
bond  for  a  deed.— Phillis  t.  Gross,  143  N.  W. 
373. 

ni.  MODIFXOATZOV  OS   RESOI88IOX 
OF  OONTSAOT. 

(A)   By  A«reemeBt  of   Parties. 

1 82  (Iowa)  A  letter  written  by  defendant  aft- 
er plaintiff  vendee's  time  to  perform  had  ex- 
pired, asking  plaintiff  to  see  an  adjoining  owner 
about  some  buildings  being  moved  off  the  land 
claimed  by  defendant,  and  inquiring  how  plain- 
tiff was  coming  along  with  his  deal,  but  making 
no  reference  to  the  contract,  did  not  constitute 
an  extension  of  plaintiff's  time  to  perform.— 
Peterson  v.  Rankin,  143  N.  W.  418. 

8  S5  (Iowa)  A  contract  for  the  sale  of  land 
may  be  mutually  rescinded  or  abandoned  by  the 
parties.- Pardoe  v.  Jones,  143  N.  W.  405. 

(B)  Reaelsstoii  br  Vendor. 

895  (N.D.)  A  vendor  and  his  successor  Mtf 
not  to  have  as  a  matter  of  law,  waived  their 
right  to  cancel  the  contract— Dui^  v.  Egeland. 
143  N.  W.  .350. 

8  101  (Iowa)  Vendor  wishing  to  claim  forfei- 
ture pursuant  to  contract  held  not  excused  of  his 
duty  to  serve  the  notice  of  such  intention  re- 
quired by  Code,  8  4299,  by  the  purchaser's  at- 
tempted rescission  for  fraud.— Pardoe  v.  Jones. 
143  N.  W.  406. 

(C)  Reselsslon  by  Pmrefaaaer. 

8  107  (S.D.)  Purchaser  held  not  entitled  t» 
rescind  contract  for  purchase  of  land  and  re- 
cover payments  because  vendor  conveyed  to  a 
third  party,  who  knew  of  pnrchaaer's  rights,  and 
was  willing  to  carry  out  the  contract,  es- 
pecially where  the  contract  authorized  the  ven- 
dor to  mortgage,  and  the  conveyance  was  a 
mortgage  under  Civ.  Code,  8  2044.— Johnson  t. 
Olberg,  143  N.  W.  292. 

8  112  (Iowa)  That  plaintiff  did  not  have  the 
legal  title  to  the  land  at  the  time  defendant 
went  into  possession  is  no  ground  for  rescis- 
sion by  defendant  after  the  acquisition  of  such 
title  by  plainUff.— Allen  v.  Adams,  143  N.  \V. 
1002. 

8  116  (Iowa)  Where  vendee  entered  into  pos- 
session and  worked  on  the  land,  his  tender  of 
possession,  coupled  with  a  demand  for  the  pay- 
ment of  a  greater  amount  than  the  work  was 
worth,  is  not  such  a  tender  as  will  warrant 
rescission.— Allen  v.  Adams,  143  N.  W.  1092. 

8  1 17  (Iowa)  A  purchaser  in  possession  can- 
not refuse  payment  for  lack  of  title  in  the  ven- 
dor, unless  he  rescinds  and  restores  possession. 
—Allen  V.  Adams,  143  N.  W.  1092. 

8  119  (Iowa)  Where  vendee  tendered  perfonn- 
ance  and  required  vendor  to  remove  objectiuna. 
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to  the  title,  be  cannot,  apon  plaintiff's  tender, 
rescind.— Allen  v.  Adams,  143  N.  W.  1092. 

I  120  (Iowa)  Under  the  direct  provisions  of 
Code,  |§  4289,  4300,  vendee  cannot  declare  a 
forfeiture  for  nonperformance  until  30  days 
after  the  time  fixed  for  performance  and  the 
time  of  giving  notice  of  an  intention  to  forfeit 
—Allen  v.  Adams,  143  N.  W.  1092. 

V.  RIGHTS  Ain>  UABIUTIES  OF 
PAKTIEB. 

(A)   As  to  Kach  Other. 

{191  (S.D.)  On  the  execution  and  delivery  of 
a  bniid  for  a  deed  to  land  already  purchased,  the 
vendor  could  not  oust  the  purchaser  until  his 
equitable  estate  had  been  divested  by  foreclo- 
sure, and  could  not  until  then  have  maintained 
an  action  to  quiet  title  against  the  purchaser.— 
Phillis  v.  Gross,  143  N.  W.  373. 

(B)  As  to  TItIrd  Persona  la  General. 

§215  (Iowa)  Where  plaintiff,  who  had  mort- 
gaged his  land  to  his  father  by  a  mortgage  and 
note  reciting  that  they  should  be  void  at  the 
father's  death,  afterwards  sold  to  defendant  D., 
who  retained  the  amount  of  the  mortgage  from 
the  price  to  protect  himself,  and  in  turn  sold  to 
defendant.  N.,  who  had  knowledge  of  the  mort- 
gage, who  also  withheld  the  amount  of  the 
mortgage,  plaintiff  could  recover  the  amount  of 
the  mortgage  retained  by  defendants  upon  the 
<liscliarge  of  the  mortgage  by  the  death  of  his 
father.- Lamlta  v.  Donnelly,  143  N.  W.  869. 

(C)   Bona  Fide  PnrohaserB. 

S  228  (Iowa)  A  grantee  who  took  his  deed  with 
knowledge  of  a  mistake  in  the  description  in 
a  prior  mortgage,  and  that  it  was  the  inten- 
tion of  the  parties  to  include  a  dwelling  house, 
cannot  take  the  dwelling  free  from  the  claims 
cf  the  mortgagee,  even,  though  it  was  located 
upon  government  land  not  belonging  to  the 
mortgagor,  and  was  not  included  in  the  mort- 
gaKc.— Burt  Zaiser  Co.  v.  Finnegan,  143  N.  W. 
480. 

i  23 1  (Neb.)  Where  a  bona  fide  purchaser  of 
land  from  the  apparent  owner  takes  his  deed 
from  the  bolder  of  the  legal  title  without  actual 
notice  of  any  adverse  claims,  he  need  not  take 
notice  of  a  judgment  against  a  prior  owner  of 
th>?  legal  title,  when  such  judgment  was  entered 
after  sucb  prior  owner  bad  conveyed  to  the 
grantor  of  such  purchaser. — First  Nat.  Bank  v. 
Spelts.  143  N.  W.  218. 

§  23 1  (Neb.)  Where  the  agent  of  a  mortgagee 
without  authority  purchased  the  mortgaged 
premises,  deducting  toe  amount  of  the  mortgage 
from  the  consideration  and  agreeing  with  the 
mortgagor  that  the  mortgage  would  be  canceled 
of  record,  a  pnrchaser  from  the  agent  was 
chargeable  with  notice  that  the  mortgage  stood 
uncanceled  on  the  record  and  could  not  claim 
as  a  bona  fide  purchaser  as  against  the  mort- 
gagee.—Walker  v.  Hokom,  143  N.  W.  456. 

S  23 1  (8.D.)  A  l)ond  for  a  deed,  which  was  not 
irlinowledged  so  as  to  be  entitled  to  record,  but 
tviiieh  was  in  fact  recorded,  was  not  constructive 
notice  to  subsequent  purchasers  of  the  rights  of 
the  bondholder,  though  actual  knowledge  of  the 
record  would  be  notice.— Phillis  v.  Oross,  143  N. 
VV.  373. 

g  232  (Iowa)  One  purchasing  real  property  is 
t>ound  to  take  notice  of  the  claims  of  one  in  pos- 
session.— Sanders  v.  Sutlive  Bros.  &  Co.,  143 
N.  W.  402. 

S  232  (Neb.)  The  possession  of  a  tenant  under 
!l  lease  giving  him  an  option  to  purchase  is  no- 
tice, not  only  of  bis  rights  as  lessee,  but  also  of 
liis  option,  where  inquiry  by  a  purchaser  would 
•licit  knowledge  of  same.— Dengler  v.  Fowler, 
143  N.  W.  944. 

The  notice  imparted  by  a  recorded  five-year 
ease  does  not  relieve  a  purchaser  from  the  les- 
jor  from  the  duty  to  inquire  as  to  the  rights  of 


a  tenant  who  has  been  in  possession  of  the  de- 
mised premises  and  is  conducting  a  store  in 
buildings  erected  thereon  at  his  own  expense. 
-Id. 

§  232  (S.D.)  The  possession  by  a  purchaser  of 
land  under  an  executory  contract  la  notice  of 
his  rights  to  all  parties,  and  as  to  him  there 
can  therefore  be  no  such  thing  as  an  innocent 
purchaser.— Johnson  v.  Olberg,  143  N.  W.  292. 

g  232  (S.D.)  The  possession  and  use  of  land 
by  pasturing  it,  which  was  the  ordinary  manner 
in  which  it  was  used  during  the  season  of  19()6 
and  1907,  and  the  leasing  of  the  cultivated  part 
during  the  season  of  1908,  were  sufficient  to  put 
prospective  purchasers  on  inquiry  as  to  the  ex- 
tent of  the  possessor's  rights. — Phillis  v.  Gross, 
143  N.  W.  373. 

Where  the  acts  of  a  vendee  under  an  unre- 
corded contract  are  such  as  would  produce  rea- 
sonable inquiry  which  would  show  possession 
in  him,  a  subsequent  purchaser  is  charged  with 
notice  of  such  vendee's  rights. — Id. 

{  233  (Neb.)  A  purchaser  from  a  husband  of 
land  which  he  had  conveyed  to  liis  wife  held  en- 
titled to  prevail  as  against  the  deed  to  the  wife 
under  Cobbey's  Ann.  St.  1911,  g  10816,  providing 
that  an  unrecorded  deed  shall  take  effect  as  to 
subsequent  purchasers  in  good  faith  only  from 
the  date  of  its  record. — Kime  v.  Krenek,  143  N. 
W.  473. 

g238  (S.D.)  One  who  conveyed  land  to  a 
bona  fide  purchaser,  without  notice  of  a  bond  for 
title  theretofore  executed  by  a  former  owner, 
and  repurchases  the  property  from  his  grantee, 
took  back  the  title  subject  to  the  knowledge 
he  had  of  the  title  bond  when  he  first  conveyed, 
though  the  one  who  reconveyed  to  him  took  the 
land  free  from  the  rights  created  by  the  l>ond. — 
Phillis  V.  Gross,  143  N.  W.  373. 

§  239  (Minn.)  As  against  an  innocent  pur- 
chaser for  value,  a  deed  absolute  on  its  face  can- 
not be  shown  by  evidence  dehors  the  record  to 
be  a  mortgage.— Locke  v.  Hayter,  148  N.  W. 
917. 

I  242  (S.D.)  It  cannot  be  presumed  that  par- 
chasers  of  land  bad  actual  notice  of  a  bond  for  a 
deed  not  legally  recorded,  which  was  thereto- 
fore executed  by  the  former  owner,  or  that  they 
actually  saw  the  record,  in  the  absence  of  evi- 
dence to  that  effect— Phillis  v.  Gross,  143  N.  W. 
373. 

§244  (Minn.)  Evidence  held  to  sustain  find- 
ing that  defendants  were  innocent  purchasers 
for  value  of  land  which  tbe  mortgage  sought  to 
be  foreclosed  in  tbe  action  ourports  to  cover. 
-Locke  v.  Hayter,  143  N.  W.  917. 

VI.  BEBHIDIES   OF  VENDOR. 
(A)  Iilen  and  Reeoverr  of  Land. 

{ 265  (Iowa)  One  who,  when  he  purchased 
mortgaged  property,  did  not  retain  anv  of  tbe 
price  paid  to  protect  himself  against  the  mort- 
gage, or  know  that  his  vendor  had  done  so  when 
he  purchased,  took  the  land  free  from  any  lien 
in  favor  of  bis  vendor's  grantor  on  account  of 
the  second  vendor  having  retained  a  part  of  the 
price  representing  the  mortgage  debt— Lamka  v. 
Donnelly,  143  N.  W.  869. 

VH.   REMEDIES   OF  PURCHASER. 
(A)   Recovery    of    Pnrehaae    Honey    Paid. 

g  334  (Iowa)  Vendor,  under  a  contract  pro- 
viding that  the  party  failing  to  comply  therewith 
should  forfeit  $150,  who,  upon  attempted  re- 
scission by  purchaser,  sold  to  another,  held  not 
entitled  to  retain  the  payment  already  made. — 
I>ardoe  v.  Jones.  143  N.  W.  405. 

g  341  (Iowa)  Where,  in  an  action  by  purchas- 
er to  recover  payment,  it  appeared  that  tbe  ven- 
dor, after  purchaser's  attempted  rescission,  re- 
sold the  land,  and  purchaser  then  dismissed  his 
claim  for  damages  tor  f rand,  a  verdict  for  plain- 
tiff was  properly  directed. — Pardoe  v.  Jones, 
143  N.  W:  4(fe.  I 


For  cases  Id  Dec.  Dig.  ft  Am.  Dig.  Key  No.  SarlM  ft  Indexes  see  same  topic  and  section  (|)  NUMBER.) 


Vendor  oad  PnrokMar      143  NORTHWESTERN  REPORTER 


1230 


(B)   Action*  tor  Breach  of  Contract. 

S  349  (Iowa)  An  allegation  in  a  reply  that  if 
the  defendants  knew  of  the  deficiency  in  the 
land  conveyed  by  description  by  Eovernment 
subdivision,  as  they  admitted  in  their  answer, 
they  concealed  that  fact  from  the  plaintiffs,  is 
not  a  sufficient  allegation  of  fraud. — Johnson 
V.  Trump,  143  N.  W.  510. 

VENUE. 

See  Criminal  Law,  {  142;    Habeas  Corpus,  { 
48;    Insurance,  §  61& 

m.   CHANGE    OF  VENITE   OB   FI.AOS 
OF  TRIAL. 

{37  (Iowa)  Within    Code,    {    3506,    denying 

right  to  change  of  venue  where  the  case  has 
been  continued,  there  is  not  a  "continuance" 
because  a  party  after  affirmance  of  an  order  in 
bis  favor  for  new  trial,  fails  to  have  the  proce- 
dendo sent  down  in  time  for  the  next  term. — 
Uamill  v.  Joseph  Schlitz  Brewing  Co.,  143  N. 
W.  99. 

§  50  (Iowa)  Within  Code,  {  3505,  as  to  change 
of  venue,  "prejudice"  of  the  inhabitants  of  the 
county  against  the  party  includes  prejudice 
against  his  cause  of  action  depending  on  the 
prohibitory  law. — Hamill  v.  Joseph  Schlitz 
Brewing  Co.,  143  N.  W.  99. 

S77  (Iowa)  Under  Code,  {  3511,  aa  to  pay- 
ment of  costs  when  change  of  venue  is  ordered, 
and  the  statute  as  to  waiver  of  change  when 
thif  change  is  not  perfected  by  the  second  day 
after  the  order,  there  is  no  waiver,  though  the 
costs  are  not  paid  by  that  time,  where  the  order 
says  nothing  as  to  costs,  and  the  party's  at- 
torney has  an  arrangement  with  the  clerk  for 
such  costs  being  charged  to  him. — Hamill  v. 
Joseph  Schlitz  Brewing  Co.,  143  N.  W.  99. 

VERDICT. 

See  Trial,  K  139,  177,  328-356.  420. 

VERIFICATION. 

See  Municipal  Corporations,  i  1007;   Pleading, 
i  290. 

VESTED  RIGHTS. 

See  Constitutional  Law,  {f  92,  93. 

VIADUCTS. 

See  Railroads,  i  99. 


VIEW. 


See  Trial,  |  28. 


VIEWERS. 


See  Fences,  i  13. 


WAIVER. 

See  Appeal  and  Error,  U  882,  884:  Criminal 
Law,  808 ;  Estoppel ;  Insurance,  {|  228,  388, 
550,  817;  Judgment,  {  177:  Parties,  §  96; 
Pleading,  H  417,  418;  Specific  Performance, 
}  101;  Trial,  11  412,  420;  Vendor  and  Pur- 
chaser, §  95 ;    Witnesses,  {  219. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

f  33  (Wis.)  A  storage  company,  though  also  a 
transfer  company,  could  not  foreclose  its  lien 
for  storage  charges  under  Laws  1903,  c.  301 
(St  1911,  §§  164G-1.  1646—2,  1646-3),  pro- 
viding for  disposing  of  unclaimed  personalty  in 
the  possession  of  common  carriers;  the  stat- 
ute only  applying  to  warehousemen  whose  prin- 
cipal business  is  that  of  a  common  carrier,  St. 


1911,  g  3347,  providing  the  remedy  of  ware- 
housemen for  hire  in  case  of  failure  to  pay  stur- 
age,  being  appUcaUe. — Schacht  v.  Oriental  Stor- 
age &  Transfer  Co.,  143  N.  W.  105& 

WARNING. 

See  I<zplosives,  §  12 ;  Master  and  Servant,  H 
141,  150.  217.  265,  280,  286;  Negligence,  i 
134. 

WARRANTY. 

See  Sales,  {|  279,  440-445. 

WASTE. 

See  Landlord  and  Tenant,  i  65. 

WATERS  AND  WATER  COURSES. 

See  Appeal  and  Error,  {  884;  Constitutinnsl 
Law,  SI  93,  280 ;  Damages,  |{  108,  138 ;  EIk^ 
tion  of  Remedies,  {  3 ;  Eminent  Domain,  Jf 
84,  95,  98;  Highways,  {  120;  Judgment,  i 
704;  Municipal  Corporationa,  H  866,  918, 
962;    Navigable  Waters. 

I.  APPBOPRIATION    OF    BIGHTS   Hi 
PUBUO  ItAXIML 

I  12  W'eb.)  The  word  "appropriatioD**  Is  used 
in  the  Irrigation  Statutes  of  Nebraska  (Comp. 
St.  1911,  c.  93),  which  deal  with  the  procedure 
necessary  to  procure  water  rights,  to  mean  the 
contingent  right  to  an  appropriation  and  the 
right  of  priority  derived  under  a  permit  from 
the  state  board. — In  re  Commonwealtli  Power 
Co.,  143  N.  W.  937. 

Since  under  Comp.  St.  1911,  c.  93a,  art  2, 
g  8a,  it  was  the  imperative  dnty  of  the  secre- 
tary of  the  State  Board  of  Irrigation,  Highways 
and  Drainage  to  pay  the  fees  for  filings  for  wa- 
ter to  the  State  Treasurer,  no  rights  conld  be 
predicated  against  the  board  by  reason  of  the 
secretary  complying  with  such  statute. — Id. 

1 21  (Neb.)  Where  the  State  Board  of  Irriga- 
tion had  granted  an  application  for  practically 
all  the  unappropriated  water  of  a  stream,  which 
grant  was  still  in  force,  a  subsequent  applica- 
tion for  the  same  water  to  be  diverted  above  the 
proposed  headgate  of  the  former  applicant  was 
properly  refused.— In  re  Commonwealth  Pow- 
er Co.,  143  N.  W.  937. 

n.  XAT1TBAX.  WATEB  OOUBSES. 
(D)   Dlreraion. 

{ 87  (Minn.)  Evidence  held  suflacient  to  sup- 
port a  verdict  awarding  $900  damages  for  di- 
verting the  water  of  a  river  upon  which  plain- 
tiffs mill  was  located. — Johnson  v.  Wild  Rice 
Boom  Co.,  143  N.  W.  111. 

In  an  action  for  damages  to  plaintifTs  mill 
from  the  diversion  of  the  water  of  a  river,  tes- 
timony of  plaintiff  as  to  tests  made  of  the  capac- 
ity of  the  mill  prior  to  the  interruption,  oc- 
casioned by  the  wrongful  diversion,  was  admis- 
sible.— Id. 

m.   SUBTEBKAirEAH  Ain>  FEBOO- 

xjkTnra  w^atebs. 

101  (S.D.)  One  who  digs  an  artesian  well 
or  constructs  a  reservoir  upon  his  premises  is 
the  absolute  owner  of  the  water  therein  and  may 
use  and  control  it  as  he  sees  fit  so  long  as  he 
does  not  injure  others  thereby,  and  his  rights 
thereto  cannot  be  interfered  with  by  the  Legis- 
lature.—St.  Germain  Irrigating  Co.  v.  Haw- 
thorn Ditch  Co.,  143  N.  W.  124,  1185. 

V.   SUBFACE   WATEB8. 

{  1 18  (Iowa)  A  railroad  company  could  not 
obstruct  by  an  embankment  a  natural  flow  of 
surface  water  from  adjacent  lands  or  water 
from  natural  channels  in  its  passage  from  such 
lands  in  the  natural  course  of  drainage  but  was 
bound  to  construct  means  for  the  escape  of  the 
water  through  its  embankment — Chicago,  R.  I. 
&  P.  Ry.  Co.  T.  Lrnch,  143  N.  W.  10^ 
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S  lis  (Mich.)  Complainant    held    entitled    to 

maintain  a  suit  to  compel  remoral  of  a  dam  by 
which  defendant  turned  water  away  fiom  his 
lands  onto  the  lands  of  complainant,  which  wa- 
ter defendant's  land  had  received,  in  part  at 
least,  from  the  earliest  time,  and  much,  if  not 
all,  of  which  for  more  than  seven  years. — Feld- 
kamp  V.  Ernst,  143  N.  W.  887. 

$  119  (Iowa)  The  owners  of  land  south  of  a 
railroad  track  cannot  complain  of  surface  water, 
nntiirally  draining  from  lands  north  of  the 
track,  being  permitted  by  the  company  to  es- 
cape through  trestles  or  openings  on  its  right 
of  way  to  the  lands  south  thereof. — Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  Lynch,  143  N.  W.  1083. 

§  126  (Iowa)  That  land  of  defendant  L.,  in 
a  suit  to  determine  whether  plaintiff  railroad 
company  could  cast  upon  the  land  of  certain 
defendants  the  waters  from  a  creek  flowing  up- 
on L.'s  land,  had  been  condemned  by  a  drain- 
age district  for  a  settling  basin,  and  that  parties 
within  the  district  had  been  assessed  to  pay 
therefor,  would  not  make  the  drainage  district 
a  proper  party  to  the  present  action. — Chicago, 
R.  I.  &  P.  Ry.  Co.  T.  Lynch,  143  N.  W.  1083. 

TI.  APFBOPBIATION  AND  PBE- 
SCRIFTION. 

i  137  (S.D.)  An  irrigating  company  did  not 
acquire  any  prescriptive  tifle  to  a  ditch  loca- 
tion where  the  original  location,  made  by  its 
grantors  in  1886  was  abandoned,  and  a  subse- 
quent location  in  1890  was  not  an  amendment 
of  the  first,  and  ejectment  was  brought  against 
the  company  before  1908. — Johnson  t.  Haw- 
thorne Ditch  Co.,  143  N.  W.  969. 

VIII.   ARTIFIGIAI.  POITDS,  BSaEIU 

VOIB8,  Ain>  CHAimXXS,  DAMS, 

AND  XXOWAOE. 

§  179  (S.D.)  Where  defendant  erected  a  mill- 
dam  which  caused  yearly  overflows  on  plaintifTs 
land,  resulting  in  bogs  and  marshes,  the  injury 
was  a  permanent  one,  and  the  right  of  action 
is  governed  by  the  two-year  limitation  provided 
b^  Code  Civ.  Proc.  i  857,  requiring  such  ac- 
tions to  be  brought  within  two  years  after  the 
erection  of  the  dam. — King  v.  Hutterische  Bru- 
der  Gemeinde,  143  N.  W.  902. 

The  fact  that  Code  Civ.  Proc.  |  857,  fixing 
a  two-year  limitation  for  the  maintenance  of 
actions  for  damages  by  the  erection  of  milldams, 
is^  part  of  a  special  act  relating  to  location  of 
milldams  and  ascertainment  of  damages  caused 
by  the  erection  thereof,  will  not  prevent  it  from 
applying  to  damage  from  overflow. — Id. 

IX.   PtreuO  WATER  SUFPLT. 

(A)   Domestic   and   Mnnielpal   PnF|>«ii«s. 

8  183  (Wis.)  Laws  1907,  c.  665  (St.  1911,  || 
927—11  to  927—19)  and  Laws  1907,  c.  499  (St. 
1911,  8§  1797ml  to  1797ml09)  each  furnishing 
a  complete  procedure  for  acquiring  a  public 
utility^  where  applicable,  are  independent,  so 
that,  in  a  proceeding  for  acquisition  by  a  city 
of  a  water  plant  by  purchase,  as  provided  in 
tlie  general  public  utilities  act,  where  the  price 
cannot  be  decided  till  after  the  vote  by  the  city, 
the  proceeding  is  properly  under  chapter  499, 
and  the  provisions  of  chapter  665  do  not  have 
to  be  complied  with. — Janes  v.  City  of  Racine, 
143  N.  W.  707, 

The  passage  by  a  city  council  of  a  resolution, 
reciting  that  the  city  by  vote  had  determined 
to  purchase  a  certain  waterworks  plant,  was  a 
valid  ratification  of  the  city  clerk's  acts  in  pre- 
paring, without  its  direction,  the  question  for 
the  voters. — Id. 

There  being  but  one  waterworks  plant  in  the 
city  of  R.,  that  of  the  R.  water  company,  the 
validity  of  the  election  on  its  purchase  was  not 
:)  fleeted  by  the  question  submitted  being.  Shall 
the  city  of  K.  purchase  "its"  waterworks?  it 
being  impossible,  in  view  of  the  public  discus- 


sion before  the  election,  that  any  one  could  be 
misled  thereby.— Id. 

It  being  in  the  discretion  of  the  Legislature 
to  grant  to  or  withhold  from  the  electors  the 
right  to  vote  on  the  question  of  purchase  by  a 
city  of  waterworks,  and  it  having  merely  pro- 
vided, by  Sfc  1911,  i  1797m80,  as  amended  by 
Laws  1911,  c.  596,  for  determination  in  favor 
of  purchase  by  a  vote  of  a  majority  of  the  elec- 
tors voting  thereon,  and  voting  machines  being 
provided  for  by  sections  44—1  to  44—18,  a  vote 
on  the  question  by  voting  machines  is  valid. 
— Id. 

That  a  city,  after  voting  to  purchase,  under 
the  public  utilities  act,  the  plant  of  a  water 
company,  orders  the  company  to  make  exten- 
sions to  the  plant  does  not  estop  the  city  to 
further  prosecute  the  proceedings  for  the  pur- 
chase, as  the  city  must  pay  for  the  plnnt  as 
it  exists  when  finally  turned  over  to  it. — Id. 

{201  (S.D.)  An  injunction  to  restrain  the 
shutting  oS  of  water  from  an  electric  light  plant 
may  also  require  the  trustees  of  a  town  to 
cause  the  water  to  flow  through  the  pipes  in 
the  same  manner  as  it  did  prior  to  the  shutting 
of^  under  Code  Civ.  Proc.  §  197,  authorizing  an 
injunction  to  restrain  the  continuance  of  an  act. 
T-Waubay  Motor  Sales  Co.  v.  Lasell,  143  N. 
W.  272. 

Under  an  injunction  commanding  the  trus- 
tees of  a  town  to  cause  the  water  to  flow 
through  certain  pipes  to '  the  ele<itric  light 
plant  in  the  same  manner  as  it  did  before  it 
was  shut  off,  the  trustees  should  have  taken 
active  steps  to  restore  the  flow. — Id. 

§206  (Wis.)  St.  1911,  8  1797m93,  providing 
treble  damages  for  violations  of  section  1797ml 
et  seq.,  held  to  create  no  new  liability  except 
as  to  the  amount  of  damages  and  therefore  not 
to  render  a  water  company  liable  to  a  private 
citizen  for  failure   to  furnish   reasonably  adc- 

3uate  fire  protection. — Krom  v.  Antigo  Gas  Co., 
43  N.  W.  163. 

Under  St  1911,  i  1797m93,  liability  of 
public  utilities  to  treble  damages  for  violations 
of  the  statute  held  not  limited  to  willful,  wan- 
ton, or  reckless  violations. — Id. 

(B)  ,IrrlffatloB  and  Otker  Aarrlcvltaral 
Pnrposes. 

{216  (S.D.)  Laws  1907.  c.  180,  |  46,  provid- 
ing that,  when  any  party  entitled  to  a  bene- 
ficial use  of  water  shall  fail  to  use  it  for  three 
years,  the  right  shall  revert  to  the  public,  is 
void  as  to  a  riparian  owner,  whose  rights  can- 
not be  lost  by  disuse,  but  valid  as  to  nonriparian 
appropriator.— St.  Germain  Irrigating  Co.  v. 
Hawthorn  Ditch  Co.,  143  N.  W.  124,  1135. 

Laws  1907,  c.  180,  g  16,  requiring  the  survey 
of  streams  by  the  State  Engineer,  the  cost  to  be 
paid  by  the  users  of  the  water,  deprives  a  ripa- 
riau  owner  or  lawful  appropriator,  who  is  using 
no  more  water  than  he  is  entitled  to,  of  his  prop- 
erty by  imposing  burdensome  coats  and  expenses 
upon  him.— Id. 

§226  (Neb.)  Under  Laws  1895,  c.  70,  {  49, 
land  incapable  of  irrigation  cannot  be  included 
in  any  irrigation  district,  but  the  fact  that 
there  are  comparatively  small  knolls  or  sloughs 
on  a  tract  of  land  will  not  necessarily  require 
that  the  tract  be  excluded.— Wight  v.  McGui- 
gan,  143  N.  W.  232. 

{231  (Neb.)  A  tract  of  land  comprising  a 
government  subdivision  or  other  well-defined 
tract  should  be  assessed  as  a  whole  for  irriga- 
tion purposes  when  included  in  an  irrigation 
district,  though  it  contains  comparatively  small 
nonirrigable  knolls  or  sloughs. — Wight  v.  Mc- 
Guigan,  143  N.  W.  232. 

Though  the  county  court  has  power  to  levy 
taxes  for  the  costs  of  organization  and  pay- 
ment of  outstanding  bonds  of  an  irrigation  dis- 
trict when  the  distnct  board  neglects  to  do  so, 
a  tax  levied  by  the  county  board  for  the  gen- 
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with  and  the  district  board  has  reviewed  the  as- 
sessment and  a  levy  has  been  made,  it  will  be 
presumed,  in  the  landowner's  action  to  cancel 
the  tax,  that  the  district  board  made  the  levy 
and  that  the  proceedings  were  regular. — Id. 

{  247  (S.D.)  A  complaint  in  an  action  to  de- 
termine conflicting  water  rights  held  to  show 
affirmatively  that  the  rights  of  the  plaintiff  had 
not  been  interfered  with  and  therefore  not  to 
state  a  cause  of  action.— St.  Germain  Irrigat- 
ing Co.  V.  Hawthorn  Ditch  Co.,  143  N.  W.  124, 
1135. 

The  statute  permitting  the  owner  of  land  to 
bring  an  action  to  quiet  his  title  and  allege 
merely  that  the  defendants  claimed  some  in- 
terest therein  adverse  to  him  does  not  apply 
to  an  action  to  determine  conflicting  water 
rights,  in  which  case  th«  facts  showing  the 
coniUct  mast  be  pleaded. — Id. 

WAYS. 

See  Easements. 

WELLS. 

See  Waters  and  Water  Coarse*,  {  101. 

WILLS. 

See  Charities,  I  20 ;  Descent  and  Distribution ; 
Evidence,  I  489 ;  Executors  and  Administra- 
tors; Limitation  of  Actions,  i  44;  Witness- 
es, S  131. 

n.  TESTAMEHTART   OAFAGITT. 

155  (Minn.)  Evidence  on  the  probate  of  a 
will  held  to  sustain  a  finding  that  testatrix  did 
not  possess  testamentary  capacity. — In  re  Myl- 
er-s  Estate,  143  N.  W.  726. 

TV.  BEQinSITES  AND  VAUtDITT. 

<A)   Nature    and    Ksaentlala    of  Teatamen- 
tmry  Dlapoaltioma. 

I  88  (Mich.)  A  deed  construed,  and  held  not 
testamentary  in  character  but  a  grant  taking 
effect  on  delivery  vesting  a  life  estate  in  the 
grantee;  the  title  at  her  death  to  go  to  her 
legal  heirs,  suUect  to  a  life  estate  in  the  gran- 
tors.—Cltz  V.  Upham,  143  N.  W.  06. 

(C)   ESxeontlon. 

{  1 16  (Iowa)  That  the  wiU  provided  that  one 
who  witnessed  it  should  be  employed  by  the 
executor  as  his  attorney  would  not  disqualify 
such  person  as  a  witness. — In  re  Rehard's  EIs- 
tate,  143  N.  W.  1106. 

<F)   Mistake,  DaAae  Inflaeaee,  and  Fraad. 

I  166  (Mich.)  The  fact  that  one,  who  contests 
A  lost  will,  made  two  petitions  for  appointment 
as  administratrix  of  the  estate,  in  which  she  al- 
leged that  the  decedent  left  no  will  and  that 
she  was  his  only  heir,  even  if  those  statements 
were  falee,  does  not  constitute  any  evidence  of 
undue  influence  on  her  part.— Gumtow  v.  Janke, 
143  N.  W.  616. 

V.  PROBATE,  ESTABX.I8H1IE1IT, 
AND  ANNXrUIZiHT. 

(H)  BvMeaee. 

{  306  (Mich.)  In  the  contest  of  a  lost  will,  ev- 
idence held  insufficient  to  overcome  the  pre- 
sumption that  the  testator  revoked  the  will  by 
destroying  it,  which  arises  from  the  failure  to 
find  the  will.— Gumtow  v.  Janke,  143  N.  W.  616. 

(I)  Hearlnar  or  Trial. 

{318  (Mich.)  Answers  by  the  jury  to  special 
questions  propounded   by  the  contestant  of  a 


question  which  could  not  be  answered  nneqaivo- 
cally  and  intelligently. — Id. 

§  324  (Mich.)  It  is  a  question  for  the  jary  to 
determine  whether  or  not  the  presumption  of 
revocation  arising  from  the  failure  to  find  a  will 
after  the  testator's  death  has  been  rebutted  by 
the  evidence.— Gumtow  t.  Janke,  143  N.  W. 
616. 

1 329  (Iowa)  That  proponent's  witnesses  tes- 
tified that  they  had  observed  nothing  in  testa- 
tor's conduct  indicating  mental  weakness,  while 
contestant's  witnesses  testified  that  be  was 
mentally  unsound,  did  not  authorise  an  instruc- 
tion that  negative  evidence  is  of  a  lower  char- 
acter than  affirmative  evidence. — In  re  Rebard's 
Estate,  143  N.  W.  1106. 

I  332  (Mich.)  In  proceedings  to  probate  a  lost 
will,  where  there  is  no  evidence  that  the  con- 
testant or  her  husband  exercised  any  undue  in- 
fluence over  the  testator  while  he  was  living  at 
their  home  after  execution  of  the  wUI,  contest- 
ant is  entitled  to  have  a  requested  instmction 
to  that  effect  given. — Gumtow  y,  Janke,  143  X. 
W.  616. 

(K)  HoTlevr. 

f  400  (Iowa)  Error  in  an  instmction  in  a  will 
contest  in  permitting  the  jury  to  decide  ma- 
teriality of  the  facts  recited  in  a  hypotbetioU 
question  asked  by  proponent  would  not  preju- 
dice contestant  if  tne  jury  erroneously  deemed 
some  of  the  fiicts  immaterial,  unless  it  also 
failed  to  find  such  facts  to  be  true. — ^In  le  Ue- 
hard's  Estate,  143  M.  W.  1106. 

VL  GONSTRUCTIOH. 
(A)   Oeaeral  Ralea. 

i  440  (Wis.)  In  the  construction  of  a  -will  the 
intention  of  the  testator  should  prevail  so  far 
as  it  can  be  read  out  of  the  language  used.— in 
re  Ehlers'  WiU,  143  N.  W.  1050. 

g  44 1  (Wis.)  A  will  should  he  construed  io 
the  light  of  the  testator's  situation  at  the  time 
he  made  it  and  of  all  the  circumstances. — In  re 
Ehlers'  Will,  143  N.  W.  1050. 

g  448  (Wis.)  Of  two  reasonable  meanings,  one 
of  which  will  make  a  will  void  for  uncertainty, 
and  one  of  which  will  not,  the  latter  is  to  pte- 
vail.— In  re  Ehlers'  Will,  143  N.  W.  1050. 

i  452  (Wis.)  The  heir  at  law  is  to  be  favored 
in  the  construction  of  a  will,  such  rule  beio; 
merely  an  aid  in  choosing  between  reasonable 
meanings.- In  re  Ehlers'  Will,  143  N.  W.  1050. 

g  455  (Wis.)  If  the  intention  as  shown  by  the 
circumstances  and  the  situation  of  testator  is 
plain,  or  the  probabilities  are  on  the  side  of  a 
particular  intent,  words  may  be  given  a  very 
broad  or  a  very  restricted  meaning. — In  re 
Ehlers'  Will.  143  N.  W.  1050. 

g  456  (Wis.)  While  it  is  to  be  presumed  that 
a  testator  used  language  in  its  ordinary  and  lit- 
eral sense,  such  presumption  yields  ordinarily 
to  the  fact  that,  read  in  such  sense,  the  meaning 
would  he  obscured  and  contradictory  to  the  tes- 
tator's intention.— In  re  Ehlers'  Will,  143  N. 
W.  1060. 

g  460  (Wis.)  If  the  intention  shown  by  the  cir- 
cumstances and  the  situation  of  testator  is 
plain,  or  the  probabilities  are  on  the  side  of  a 
particular  intent,  words  may  be  transposed  to 
express  the  intention. — In  re  Ehlers'  Will,  143  X. 
W.  1050. 

g  463  (Wis.)  If  the  intention  as  shown  by  the 
circumstances  and  the  dtuation  of  testator,  is 
plain,  or  the  probabilities  are  on  the  side  of  i 
particular  intent,  words  may  be  rejected  to  ex- 
press the  intention.— In  le  Ehlers'  Will,  143  X. 
W.  1050. 

g47l  (Wis.)  Ordinarily  the  last  of  two  con- 
flicting clauses  prevails ;  but  such  role  does  not 
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apply  where  the  effect  wonld  be  to  defeat  the 
real  intent-In  re  Bhlew'  Will,  143  N.  W.  1050. 

(B)   De»l«natIo»    of   l>eTl»«e»,    «md    Ij«cs- 
tees  and  Their  ReapectlTe  Shares. 

8  523  (Wis.)  Will  devising  one-fifth  each  to 
four  stepchildren  and  to  each  of  five  grandchil- 
dren, children  of  testatrix's  son,  one-tenth,  con- 
strued, and  held  to  devise  four-fifths  of  the  es- 
tate to  the  four  stepchildren  and  the  remaining 
one-fifth  to  the  five  grandchildren  in  equal 
Bhares.-In  re  Ehlers'  Will,  143  N.  W.  1050. 

<BS)  nature  of  Bstatea  sad  Imtereata  Ore- 
^  ated. 

I  602  (Neb.)  A  gift  by  will  of  a  building  to  a 
church  so  long  as  it  18  used  for  a  parsonage 
Tests  the  church  with  a  base  fee  to  the  lots, 
defeasible  npon  the  happening  of  certain  events 
which  may  or  may  not  occur.— In  re  Douglass 
Estate,  143  N.  W.  299. 

(F)  Tested  ob  Oontlacent  Batatea  aad  la- 
tereata. 

1634  (Mich.)  Where  a  testator  made  the 
Testing  of  a  gift  of  land  in  fee  to  his  son  con- 
ditional upon  the  death  of  the  son's  present 
wife  or  his  legal  separation  from  her,  the  child 
of  the  son  by  a  former  marriage,  on  his  father  ■ 
death,  cannot  claim  the  remainder  In  fee  of 
the  land  on  the  theory  that  he  was  an  object 
of  the  testator's  bounty  and  that  it  was  the 
testator's  desire  to  exclude  the  objectionable 
wife.— Conant  v.  Stone,  143  N.  W.  39. 

(Q)  Conditions  and  Restrictions. 

I  654  (Mich.)  A  condition  precedent  to  a  gift 
of  the  fee,  though  possibly  illegal,  cannot  be 
disregarded,  and  the  fee  will  not  vest  in  the 
devisee.— Conant  .v.  Stone,  148  N.  W.  39. 

(H)  Estates  la  Trust  and  Powers. 

1 693  (Mich.)  Where  a  testator  devised  the 
Income  of  land  to  his  son  and  gave  the  execu- 
tors power  to  sell  the  land  and  invest  the  pro- 
ceeds, the  executors,  having  failed  to  exer- 
cise that  power  during  the  life  of  the  son,  can- 
not exerme  it  thereafter.— Conant  t.  Stone, 
143  N.  W.  39. 

VH.  RIGHTS  AHS  XiIABHiITIBS  OF 
DEVISEEB  Ain>  LEGATEES. 

(A)  Nature   of   Title  and   Blshta   In   Gen- 
eral. 

S  722  (S.D.)  The  devisee  of  land  takes  only  the 
title  held  by  testator.— Phillls  v.  Gross,  1^  N. 
W.  878. 

(C)  Advanoementa,    Ademption,    Satlafae- 
tlon,  and  Iiapae. 

i  776  (Mich.)  Where  a  testator  devised  land 
to  his  son  npon  a  condition  precedent  which 
was  never  fulfilled,  bot  failed  to  limit  any  de- 
Tise  over,  the  property  was  undisposed  of  and 
would  descend  to  the  son,  as  heir^nder  the 
statute.— Conant  v.  Stone,  143  N.  W.  89. 

WITNESSES. 

See  Appeal  and  Error,  H  882,  1048. 1052;  Con- 
tinuance J^  30 ;  Criminal  Law,  |  742 ;  Evi- 
dence;   WIUs,  i  lie. 

n.   COMPETENOT. 

<C)  Teatlmonjr  of  Partlea  or  Peraona  la- 
terested,  (or  or  aaralnst  Rcpresenta- 
tlTea.  SnrTlTora,  or  Saoeeaaors  la  Ti- 
tle or  Interest  of  Peraona  Deceaaed 
or  Incompetent. 

i  129  (Neb.)  Grantees  from  a  husband  of  land 
conveyed  to  the  wife  by  an  unrecorded  deed  held 
entitled  to  testify  after  the  death  of  the  wife  as 
to  their  purchase,  occupation,  and  improvement 
of  the  land,  notwithstanding  Code  Civ.  Proc.  g 
329.— Kime  v.  Krenek,  143  N.  W.  473. 


S  131  (Iowa)  Evidence  by  testator's  son,  who 
was  also  a  beneficiary,  involving  personal  trans- 
actions between  him  and  the  testator  was  prop- 
erly excluded  in  a  will  contest.— In  re  Rehard's 
Eetata,  143  N.  W.  1106. 

S  141  (Mich.)  A  clerk  employed  by  the  agent 
of  a  local  homestead  of  defendant  mutual  ben- 
efit society  held  not  an  agent  of  defendant  with- 
in Comp.  Laws,  t  10212,  as  amended  by  Pub. 
Acts  1901,  No.  239,  and  Pub.  Acts  1003,  No.  30, 
providing  that  an  officer  or  agent  of  a  corpora- 
tion shall  be  incompetent  to  testify  concerning 
matters  equally  within  the  knowledge  of  a  per- 
son since  deceased. — Rousseau  v.  Brotherhood 
of  American  Yeomen.  143  N.  W.  626. 

(D)   Oonfldenttal  Relations  and  FrlTlleKed 
OonLmnnioatlona. 

•  §  199  (Mich.)  Statements  made  to  an  at- 
torney who  was  consulted  by  plaintiff  as  to  his 
rights  in  the  present  action  are  privileged,  even 
though  no  fee  was  promised  or  paid  and  the 
attorney  refused  the  retainer.— Devich  v.  Dick, 
143  N.  W.  66. 

i  204  (Iowa)  General  attorney  of  an  insur- 
ance society  held  not  privileged  to  refuse  to  iden- 
tify a  printed  copy  of  the  society's  by-laws,  un- 
der Code,  8  4S08,  forbidding  an  attorney  to  dis- 
close confidential  communications  intrusted  to 
him  in  the  course  of  his  employment. — Coch- 
bum  V.  Hawkeye  Commercial  Men's  Aes'n,  143 
N.  W.  1006. 

8  2 1 9  (Minn.)  Where  a  waiver  of  the  privilege 
under  Rev.  Laws  1906,  8  4660,  subd.  4,  relative 
to  the  testimony  of  a  physician,  was  procured 
by  fraud,  it  was  not  error  to  disregard  same 
aad  allow  the  privilege  to  be  claimed. — Kloppen- 
burg  T.  Minneapolis,  St.  P.  ft  S.  S.  M.  Ry. 
Co.,  143  N.  W.  322. 

m.  EXAMINA'nOlT. 

(A)  TalElnar  Testlmoay  In  Qeaeral. 

8240  (S.D.)  In  an  action  for  damages  for 
fraud,  questions  to  plaintiff  as  to  whether  he  re- 
lied on  defendant's  statement  held  not  necessa- 
rily leading  and  properly  allowed  in  the  discre- 
tion of  the  trial  court.— Qanow  v.  Ashton,  148 
N.  W.  383. 

§243  (Mich.)  Where  plaintiff  was  not  versed 
in  the  English  language,  and  part  of  his  testi- 
mony was  given  through  an  interpreter,  it  was 
net  an  abuse  of  discretion  to  permit  leading 
questions.— Asplund  v.  Calumet  ft  Hecia  Min- 
ing Co.,  143  N.  W.  683. 

8  255  (Iowa)  Where  an  original  memorandum 
was  lost,  plaintiffs  manager,  who  had  taken  a 
copy  therefrom  for  his  own  benefit,  might  use 
his  copy,  to  refresh  his  memory.— New  England 
Syndicate  v.  Cutler,  143  N.  W.  1095. 

A  party  who  has  made  a  memorandum  In  the 
usual  course  of  business  may  use  it  to  refresh 
his  memory. — ^Id. 

(B)    Croaa-Bizamlnatlon  and  Re-Bsamlna- 
tlon. 

8  268  (Mich.)  Where,  in  an  action  by  a  sur- 
geon for  services  rendered  defendant  and  his 
daughter,  the  defense  was  tliat  there  was  an 
unlawful  agreement  between  the  surgeon  and 
defendant's  family  physician,  by  which  the 
surgeon  was  to  divide  his  fees  vrith  the  phys- 
ician, defendant  should  have  been  permitted  to 
ask  plaintiff  on  cross-examination  if  he  had 
not  divided  feeff  with  the  physician  in  other 
cases.— McNair  v.  Parr,  143  N.  W.  42. 

8  268  (S.D.)  Upon  the  cross-examination  of  a 
witness,  statements  made  by  the  witness  in  a 
pleading  filed  in  another  action  some  years  pre- 
vious may  be  introduced  in  evidence. — Johnson 
V.  Hawthorne  Ditch  Co.,  143  N.  W.  959. 

8269  (Neb.)  Cross-examination  may  be  con- 
fined to  matters  drawn  oat  on  the  direct  exami- 
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ination  is  largely  discretionary. — Allen  v.  Trav- 
elers' ProtectiTe  Ass'n  of  America,  14S  N.  W. 
674. 

§275  (Neb.)  Where,  in  a  wife's  action  for 
damages  from  the  sale  of  intoxicating  liquors  to 
her  husband,  causing  him  to  become  an  habitu- 
al drunlcard,  defendant  testified  that  he  owned 
a  small  amount  of  property,  plaintiff  was  prop- 
erly i>ermitted  to  pursue  that  inquiry  upon 
cross-examination,  and  show  that  defendant 
owned  a  farm  worth  about  $8,000. — Colman  t. 
Loeper,  143  N.  W.  295. 

§275  (Wis.)  Where  plaintifl  examines  de^ 
fendant's  employes  as  adverse  witnesses,  defend- 
ant is  entitled  to  cross-examine  them  as  to  mat- 
ters tending  to  explain  or  qualify  their  testi- 
mony.—Adams  V.  Bucyrua  Co.,  143  N.  W.  1027. 

§  276  (Wis.)  St.  leil,  §  4068,  authorizing  the 
examination  of  the  opposing  party  or  his  agent 
as  if  under  cross-examination^  without  being 
concluded  thereby,  and  permitting  his  impeach- 
ment, does  not  authorize  evidence  of  declara- 
tions inconsistent  with  the  answer  of  the  party 
so  testifying,  where  it  was  known  what  the  an- 
swer would  be  and  his  declarations  were  intro- 
duced, not  for  impeachment,  but  as  independent 
evidence.— De  Pow  v.  Chicago  &  N.  W.  By.  C!o., 
143  N.  W.  654. 

§287  (S.D.)  In-  an  action  for  damages  for 
fraud  perpetrated  in  an  exdiange  of  property, 
plaintiff  may  on  redirect  examination  testiQr 
as  to  the  details  of  a  transaction  whereby  be  pro- 
cured a  loan  upon  the  note  which  he  was  in- 
duced to  take  in  exchange  for  his  land ;  defend- 
ant having  brought  out  on  cross-examination 
the  fact  that  such  a  loan  was  made. — Ganow  t. 
Ashton,  143  N.  W.  383. 

§291  (Mich.)  Where  a  woman  was  asked  on 
redirect  examination  whether  she  had  been 
married  to  a  certain  man,  after  testimony  con- 
cerning her  relations  with  him  had  been  ex- 
cluded on  her  cross-examination,  it  is  proper 
on  recross-examination  to  show  that  her  mar- 
riage with  liim  was  a  common-law  marriage. — 
Londe  y.  Detroit  TTnited  By.,  148  N.  W.  46. 

XV.  OREDIBILXTT.  XMPEAOHMEHT, 

CONTBADICTION,  Ain>  OOB- 

BOBOBATIOV. 

(A)   In  Oenentl. 

§316  (Minn.)  Where  the  jury  believed  that 
a  witness  gave  a  false  account  of  the  disposi- 
tion of  certain  dynamite  caps,  by  the  explo- 
sion of  which  it  was  alleged  plaintiff  was  in- 
jured, they  could  infer  that  the  truth  would 
be  unfavorable  to  defendant — Eckart  v.  Kiel, 
143  N.  W.  122. 

§  324  (Wis.)  Where  plaintiff  examines  defend- 
ant's employ^  as  adverse  witnesses,  defendant 
may  ask  them  questions  proper  for  the  purpose 
of  impeachment,  upon  stating  that  he  will  not 
thereafter  make  them  his  own  witnesses. — 
Adams  v.  Bucyrns  C!o.,  143  N.  W.  1027. 

(B)  Cliaractor  aall  C«itaiiot  of  IVttiteaa. 

§,349  (Mich.)  The  extent  of  cross-examina- 
tion for  the  purpose  of  showing  the  character 
of  a  witness  is  discretionary  with  the  trial 
judge. — ^Lunde  v.  Detroit  United  Ry.,  143  N. 
W.  45. 

The  impeachment  of  a  witness  by  proving 
want  of  chastity  is  not  proper;  but  a  cross- 
examination  for  the  same  purpose  is  discre- 
tionary with  the  trial  judge. — Id. 

(D)   Imconslatent    Statements    bT   Witness. 

§379  (Minn.)  Prior  statements  of  a  witness 
inconsistent  with  his  testimony  are  admissible 
for  impeachment,  though  they  state  what  be 
understood,  instead  of  tixe  facts  on  which  such 


said  he  did  not  tell  his  accuser  that  he  had 
seen  defendant  driving  the  stolen  steer,  and  that 
defendant  said  he  got  it  in  trade,  a  question  to 
the  prosecuting  witness  to  state  the  conversa- 
tion between  t£em  held  proper. — State  v.  Squir- 
rel Coat,  143  N.  W.  958. 

§  386  (Mich.)  A  prosecution  for  the  theft  of 
an  automobile,  where  accused  stated  on  cna>- 
examination  that  he  did  not  remember  cooTeiaa- 
tions  wherein  third  persona  charged  him  with 
the  theft,  will  not  authorize  the  admission  d 
evidence  of  such  conversations  for  the  pnrpo^ 
of  impeachment,  where  it  did  not  appear  that 
accused  had  made  any  admissions. — Peosie  v. 
Hammond,  143  N.  W.  244. 

§  392  (Mich.)  Where  a  witness  in  a  proaera- 
tlon  for  larceny  testified  as  to  the  length  of 
time  he  had  worked  for  a  railroad  company,  he 
could  not  be  impeached  by  the  contents  of  the 
time  book  of  the  railroad  company,  which  is  a 
mere  private  record,  where  the  book  was  not 
shown  by  any  witness  to  be  a  record  of  facts.— 
People  V.  Hammond,  143  N.  W.  244. 

§  397  (Iowa)  Where  a  witness  on  the  trial  of 
a  man  for  adultery  changed  his  testimony  ss 
given  on  a  previous  trial  of  accused's  paramour, 
bis  testimony  on  the  pending  trial  was  sub- 
stantive evidence,  and  that  on  the  former  trial 
impeaching  only.— State  ▼.  Diets,   143   N.   W. 

(E)   Oontradletton  mn4  Oonroboimtton  •! 
'nritmeas. 

§  402  (Iowa)  While  plaintiff  may  not  impeach 
the  character  or  reputation  for  veracity  of  bis 
own  witness,  he  is  not  bound  by  his  testimony, 
but  may  show  a  different  state  of  facts  by  oUi- 
er  witnesses. — Cochbum  ▼.  Hawkeye  Commer- 
cial Men's  Ass'n,  Iffi  N.  W.  1006. 

WORDS  AND  PHRASES. 

"Abandonment"— Phillis  v.  Gross  (S.  D.)  143 
N.  W.  373;  State  t.  Bteber  (Wis.)  143  K. 
W.  166. 

"Accretion."— Hohl  T.  Iowa  Cent  By.  Co. 
(Iowa)  148  N.  W.  850. 

"Addition."— Eresge  v.  Maryland  Casoalty  Co. 
(Wis.)  143  N.  W.  668. 

"Agent  of  corporation."— Boussean  v.  Brother- 
hood of  American  Yeomen  (Midi.)  143  N. 
W.  626. 

"Alteration."— EreKe  v.  Maryland  (Casualty  Co. 
(Wis.ri43  N.  W.  868;  Cawker  v.  Trimmel. 

"Appropriation."— In  re  Commonwealth  Power 

Co.  (Neb.)  148  N.  W.  937. 
"Assumed  risk."— Breen  v.  Iowa  Cent  By.  Co. 

(Iowa)  143  N.  W.  846;   Iverson  v.  ImA  (S. 

D.)  143  N.  W.  332. 
"Assured."— Thompson    v.    Northwestern   Mnt 

Life  Ins.  Co.  (Iowa)  143  N.  W.  51& 
"Base  fee."— In  re  Douglass'  Estate  (Neb.)  143 

N.  W.  299. 
''Cause  of  action." — Westover  t.  Hoover  (Xeb.) 

143  N.  W.  946;    Gronna  v.  Goldammer  (N. 

D.)  143  N.  W.  394. 
"Change  of  possession." — Linglebacb  v.  Theresa 

Village  Mnt  Fire  Ins.  Co.  (Wis.)  143  N.  W. 

688. 
"Church."— In  re  Douglass'  Estate  (Neb.)  143 

N.  W.  299. 
"Conditional  sale."— John  Deere  Plow  Co.  of 

Moline  v.  Edgar  Farmer  Store  Co.   (Wis.) 

143  N.  W.  194. 
"Continuance."— HamUl  v.  Joseph  Schlita  Brew- 
ing Co.  (Iowa)  143  N.  W.  99. 
"C!ost"— Schacht  v.  Oriental  Storage  &  Trans- 
fer Co.  (Wis.)  143  N.  W.  1058. 
"Deceit"— Roper  t.  Noel  (S.  D.)  143  N.  W. 

130. 
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"Dependent  child."— State  y.  Elasen  (Minn.)  143 

N.  W.  984. 
"Discliarge."— Gronna   v.    Goldammer   (N.   D.) 

143  N  W  394 
"Drunlc'^-State  V.  Banglrn  (Iowa)  143  N.  W. 

1100. 
"DwelliDS  house."— Floete  Lumber  Oo.  r.  Hodg- 
es (S.  D.)  143  N.  W.  949. 
"Estoppel."— Dahrooge     v,     Rochester-Gennan 

Ins.  Oo.  of  Rochester,  N.  Y.  (Mich.)  143  N. 

W.  608. 
"Evident"- Hamill  ▼.  Joseph  Schlitz  Brewing 

Co.  aowa)  143  N.  W.  99. 
"Four  successive  weeks."— Davies  ▼.  American 

Investment  &  Trust  Co.   (Neb.)  143  N.  W. 

464. 
"Fraud."— Face  ▼.  Hall  (Mich.)  143  N.  W.  622; 

Koper  V.  Noel  (S.  D.)  143  N.  W.  130. 
"Gopher  bole  method  of  blasting." — Bartnes  v. 

Pittsburg  Iron  Ore  Co.  (Minn.)  143  N.  W. 

117. 
"Heirs." — ^Thompson  v.  Northwestern  Mat.  Life 

Ins.  Co.  (Iowa)  143  N.  W.  B18. 
"Homestead."— Anderson  v.  Scherts  (Neb.)  143 

N   W   238 
"Ill«ally."— Kyan   v.   Hntchinson   (Iowa.)   143 

NT  W.  433. 
"Income."— In  re  NUand's  Estate  (Wis.)   148 

N.  W.  170. 
"Independent  contractor."— Madiz  r.  Hodtgrcve 

Brewing  Co.  (Wis.)  148  N.  W.  189. 
"iBdicating."— Qreeler  v.  Redmond  (Wis.)  143 

N.  W.  152. 
"Injure."- Krom  v.  Antigo  Gas  Co.  (Wis.)  148 

N.  W.  163. 
"Innuendo."— Wisnep  t.  Nichols  (Iowa)  148  N. 

W.  1020. 
"Insured."— Thompson    v.    Northwestern    Mat 

Life  Ins.  Co.  (Iowa)  143  N.  W.  518. 
"Intoxication."— State  t.  Banghn  (Iowa)  148  N. 

W.  1100. 
"Judicial   sale."— Dirln  Trust  k  Title  Oo.  T. 

Koch  (S.  D.)  143  N.  W.  952. 
"Iiaches."— Parliinson  v.  Parkinson  (Mich.)  148 

N.  W.  4 ;   Gronna  v.  Goldammer  (N.  D.)  148 

N.  W.  394. 
"Lease."— State  v.  Municipal  Court  of  City  of 

Crookston  (Minn.)  143  N.  W.  978. 
"Legal  heirs."— Thompson  v.  Northwestern  Mut 

Life  Ins.  Co.  (Iowa)  143  N.  W.  518;   Ulti  v. 

TJpham  (Mich.)  143  N.  W.  66. 
"Libel."— State  v.  Fosburgh  (S.  D.)  148  N.  W. 

279;    Shaw  v.  Crandon  Printing  Co.  (Wig.) 

148  N.  w.  eoa 

"License."— Vicker  v.  Byrne  (Wis.)  143  N.  W. 

186. 
"Maelstrom."- Wisnep  ▼.  Nichols  (Iowa)  148  N. 

W.  1020. 
"Malice."— Lammere  v.  Mason  (Minn.)  143  N. 

W.  359. 
"Malicious." — Lammers  v.  Mason   (Minn.)  148 

N.  W.  359. 
"Market    value."— New    England    Syndicate    v. 

Cutler  (Iowa)  143  N.  W.  1095. 
"Navigable."— Bissel  v.  Olson  (N.   D.)   143  N. 

W.  340. 
"Occupying  claimant."— Benton  v.  Dumbarton 

Realty  Co.  (Iowa)  143  N.  W.  686. 
"Operating  expense.'"- Shugart  &  Barnes  Bros. 

V.  AUantic  N.  &  S.  Ry.  Co.  (Iowa)  143  N, 

W.  90. 
"Ordinance."— State  y.  Kefly  (Wis.)  148  N,  W. 

l.'iS. 
"Ordinary  care."— De  Pow  t.  Chicago  &  N.  W. 

Ry.  Co.  (Wis.)  143  N.  W.  654. 
"Osteopathy."- Arnold  v.   Schmidt   (Wis.)   143 

N.  W.  1055. 
"Passenger."— Barnett  v.  Minneapolis  &  St  L. 

R.  Co.  (Minn.)  143  N.  W.  263. 
"Pavement"— Hoefer    v.    City    of    Milwaakee 

(Wis.)  143  N.  W.  1038. 
"Periodic     tenancies."— Sutherland     v.     Droiet 

(Wis.)  143  N.  W.  663. 


"Political  boss."— Shaw  v.  Crandon  Printing  Co. 

(Wis.)  143  N.  W.  698. 
"Preference."— John  Deere  Plow  Co.  of  Moline 

v.  Edgar  Farmer  Store  Co.   (Wis.)  143  N. 

W.  194. 
"Prejudice."— Hamill  v.  Joseph  Schlitz  Brewing 

Co.  (Iowa)  143  N.  W.  99. 
"Probable  cause."- Lammers  v.  Mason  (Minn.) 

143  N.  W.  859. 
"Purchase."— Janes   v.   City   of   Racine   (Wis.) 

143  N.  W.  707. 
"Purchase     money/'— Rohrbach     r.     Hammill 

aowa)  143  N.  W.  872. 
"Qualified  fee."— In  re  Douglass'  Estate  (Neb.) 

148  N   W  299 
"Railroad  hazard.''— Nylund  v.  Dulnth  &  N.  W. 

Ry.  Co.  (Minn.)  143  N.  W.  739. 
"Reasonable  doubt"— Goemann  v.  State  (Neb.) 

143  N.  W.  800. 
"Reasonable  market  value." — Schacht  v.  Orient- 
al Storage  &  Transfer  Co.  (Wis.)  148  N.  W. 

1058. 
"Residence."— Farrow  v.  Farrow  (Iowa)  148  N. 

W.  866. 
"Resulting  tmst."— In  re  Mahin's  Estate  (Iowa) 

148  N.  W.  420. 
"Road    districts."— City    of    Albion    v.    Boone 

County  (Neb.)  143  N.  W.  749. 
"Rule  of  haste."^- Nylund  v.  Duluth  &  N.  W. 

By.  Co.  m]an.)  14n  N.  W.  739. 
"Sate."— Sparrow  v.  MciJiLsha  Paper  O).  (Wis.) 

143  N.  W.  317;  Tall  nun  v.  Chippewa  Sugar 

Co.,  Id.  1054. 
"SflfL'ty."— Sijarrow    v.     Menasha    Paper    Co. 

{WiH.i  143  N.  W.  317. 
"Society."— In  re  Douglass*  Estate  (Neb.)  148 

N.  W.  2&9. 
"Special  proceeding."— Raether  v.  Filer  &  Stow- 

ell  Mfg.  Co.  (Wis.)  143  N.  W.  1035. 
"Stripping  a  mine." — Bartnes  v.  Pittsburg  Iron 

Ore  Co.  (Minn.)  143  N.  W.  117. 
"Structure,"- Kresge  v.  Maryland  Casualty  Co. 

(Wis.)  148  N.  W.  668. 
"Through  passenger."— Barnett  v.  Minneapolis 

&  St  L.  R.  Co.  (Minn.)  143  N.  W.  263. 
"Use    and    operation." — Lammars    v.    Chicago 

Great  Western   R.   Co.   (Iowa)   148  N.  W. 

1097. 
"Waiver." — Dahrooge  v.  Rochester^German  Ins. 

Co.  of  Rochester,  N.  Y.  (Mich.)  143  N.  W. 

608 ;  Coppoletti  v.  Citizens'  Ins.  Co.  of  Mis- 
souri (Minn.)  143  N.  W.  787. 
"When  deal  is  closed."— Lincoln  Realty  Co.  v. 

Garden  City  Land  &  Immigration  Co.  (Neb.) 

143  N.  W.  230. 
"Wrongdoer."— Merrill  t.  Comatock  (Wis.)  143 

N,  W.  318. 

WORK  AND  LABOR. 

i  15  (Wis.)  In  an  action  for  work  and  ma- 
terials furnished  at  the  request  of  defendants, 
plaintiff  held  entitled  to  recover  the  reasonable 
value  though  the  work  was  not  first-class.— 
Manthey  v.  Manger,  143  N.  W.  1036. 

WORKMEN'S  COMPENSATION  ACT. 

See  Master  and  Servant  i  87^. 

WRITING. 

See  Mechanics'  Liens,  |  73. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Gar- 
nishment; Habeas  Corpus;  Injunction;  Man- 
damus ;  Process ;  Prohibition ;  Quo  War- 
ranto ;    Replevin. 

Of  error,  see  Appeal  and  Ejrror. 


WRONGFUL  DEATH. 


See  Death. 
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